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The Senate met at 12:30 p.m., on the
expiration of the recess, and was called
to order by Hon. Gary HarT, a Senator
from the State of Oklahoma.

PRAYER

The Chaplain, the Reverend Edward
L. R. Elson, D.D., offered the following
prayer:

Almighty God, Lord of all history, to
whom every day is Judgment Day, look
upon this Nation in mercy and compas-
sion,

We thank Thee for Thy bountiful gifts
to us in nature—for treasures of energy
above, beneath, and in the land Thou
hast given us. Forgive us for our desecra-
tion of natural beauty, for the scars we
have left on Thy creation, and for our
wanton waste of soil and sea and sky. If
our knowledge of ourselves and our world
leads to repentance, help us to repent
earnestly and honestly and to renew our
covenant with Thee for a better steward-
ship of Thy gifts to us. Be with us this
day that we may hear with understand-
ing, say what we have to sav with clarity,
and act under the guidance of Thy Spirit
to set forward Thy kingdom on Earth.

We pray in the name of Him who was
servant of all. Amen.

e m————— e

APPOINTMENT OF ACTING PRESI-
DENT PRO TEMPORE

The PRESIDING OFFICER. The clerk
will please read a communication to the
Senate from the President pro tempore
(Mr. EASTLAND) .

The legislative clerk read the following

letter:
U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, D.C., April 20, 1977.
To the Senate:

Being temvorarily absent from the Senate
on officlal duties, I aopoint Hon, Gary HarT,
a Senator from the State of Colorado, to per-
form the dutles of the Chalr during my
absence.

JaMES O. EASTLAND,
President pro tempore.

Mr. HART thereupon took the chair as
Acting President pro tempore.

e ——

THE JOURNAL

Mr. ROBERT C. BYRD. Mr. Presi-
dent, I ask unanimous consent that the
Journal of the proceedings of Tuesday,
April 19. 1977, be approved.
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The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

COMMITTEE MEETINGS

Mr. ROBERT C. BYRD. Mr. Presi-
dent, consent was given yesterday for
all committees to meet today. Perhaps
the minority leader and I, after con-
versing later today, can outline the
situation for tomorrow. However, that
matter has been taken care of for today.

APPOINTMENT OF COMMITTEE OF
SENATORS TO ESCORT THE PRES-
IDENT INTO THE HOUSE CHAM-
BER

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that the
President of the Senate be authorized
to appoint a committee of Senators on
the part of the Senate to join with a
like committee on the part of the House
of Representatives to escort the Presi-
dent of the United States into the House
Chamber tonight.

The PRESIDING OFFICER (Mr.
BenTseEN). Without objection, it is so
ordered.

ORDER FOR ROUTINE MORNING
BUSINESS TOMORROW

Mr. ROBERT C. BYRD. Mr. Presi-
dent, I ask unanimous consent that on
tomorrow, after the two leaders or their
designees have been recognized under
the standing order, there be a period for
the transaction of routine morning busi-
ness, of not to exceed 30 minutes, with
statements limited therein to 5 minutes
each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ORDER OF BUSINESS

The PRESIDING OFFICER. The Sen-
ator from Tennessee is recognized.

Mr. BAKER. Mr. President, I have no
requirement for my time, and I have no
requests. I yield back my time under the
standing order.

Mr. ROBERT C. BYRD. Mr. President,
I do the same.

ROUTINE MORNING BUSINESS

The PRESIDING OFFICER. Under the
previous order, there will now be a period

for the transaction of routine morning
business, not to extend beyond 1 p.m,,
with statements therein limited to 5 min-
utes each.

Mr. ROBERT C. BYRD. Mr. President,
I suggest the absence of a gquorum.

The PRESIDING OFFICER. The clerk
will call the roll,

The second assistant legislative clerk
proceeded to call the roll.

Mr. SASSER. Mr. President, I ask
unanimous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Tennessee.

RESEARCH AND DEVELOPMENT OF
CENTRIFUGE METHOD AT OAK
RIDGE NATIONAL LABORATORY

Mr. SASSER. Mr. President, I call to
the attention of my colleagues an article
which appeared in this morning’s Wash-
ington Post. The article indicates that
President Carter has decided to urge the
Congress to approve four new nuclear
fuel production plants and that the Presi-
dent will recommend that these new
facilities for enriching uranium be con-
structed within the next 10 years.

The facilities would utilize the gas cen-
trifuge method of enrichment instead of
the gaseous diffusion method which is
currently in commercial use.

Mr. President, if this story is accurate,
and I believe that it is, the decision by
the Carter administration to proceed in
this manner should be applauded.

This decision will help insure the en-
ergy security of this country. It will
establish the United States as a reliable
surplier of nuclear fuel for conventional
powerplants to meet both domestic and
international enrichment requirements.

It is estimated that by the year 2000
the demand for nuclear fuel will almost
triple the existing capacity at the ERDA
diffusion plants at Oak Ridege, Tenn.,
Portsmouth, Ohio, and Paducah, Ky.

These new facilities will allow this
country to meet our needs at home and,
at the same time, permit us to canture a
large portion of the foreign market. This,
I submit, is of great imvortance in the
President's plan of reducing the possibil-
ity of the acceleration of worldwide
nuclear proliferation.

If the United States becomes a reliable
fuel supplier for the foreign nations,
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there will be less need for other nations
to build enrichment facilities.

I would like to point out, Mr. President,
that the Oak Ridge National Laboratory
has been at the forefront of development
of the gas centrifuge. Currently, ERDA
has under construction a gas centrifuge
demonstration facility in Oak Ridge. A
total of $25 million will be spent in fiscal
year 1977 for this plant and another $35
million in fiscal year 1978.

On April 8, I wrote President Carter
and urged him to make a commitment to
proceed with the decision to commer-
clalize the gas centrifuge. I called to his
attention the work that has been done at
Oak Ridge on this technslogy and I en-
couraged him to select Oak Ridge as the
slte for the expansion of these enrich-
ment facilities.

Mr. President, I ask unanimous con-
sent to have printed in the Recorp an
excerpt from my letter to President Car-
ter; and also the Washington Post arti-
cle which appeared in this marning’s edi-
tion.

There being no objection, the excerpts
and article were ordered to be printed in
the REcorp, as follows:

EXCERPT

We must recognize the need for expanded
uranium enrichment capacity. The existing
diffusion plants at Oak Ridge, Tennessee;
Paducah, Eentucky, and Portsmouth, Ohlo,
simply are not large enough to provide for
this nation’s domestic needs and the anticl-
pated requirements of forelgn countries
which would be willing to purchase the en-
riched fuel if it were avallable.

I am aware of the current plans of ERDA
to bulld additional enrichment capacity to
the existing facility at Portsmouth. How-
ever, it 1s my understanding that this zdd-
on plant will not, alone, provide this country
with the capacity we need, and that the
utilities in the Portsmouth area have fafled
to make any commlitment to bulld the elec-
tric power plants needed to run the planned
add-on facility.

It s my recommendation that you rapidly
accelernte the development of the gas cen-
trifuge method of enriching uranium. As
¥you know, this method will be vastly superior
to diffusion The centrifuge process requires
only 7% of the electricity needed for dif-
fusion plants,

As you are aware, operation of production-
type centrifuges began in 1970, The Cen-
trifuge Process Demonstration Facllity is
currently under construction at Oak Ridge
and $25 million will be spent in the current
Year for this facility, Another $35 million has
been included in your budget request for
Fiscal Year 1978. I urge you to accelerate
the development and operation of thils dem-
onstration plant.

It is also requested that you direct ERDA
to speed the commitment to commercial-
ization of the gas centrifuge process. Of
course, since this process has been primarily
developed In Oak Ridge, I urge that the first
commercial centrifuge enrichment facility
be bullt there, close to the demonstration
facllity now under construction.

Mr. President, I hope that you will keep
these suggestions In mind as you formulate
your final decisions regarding the energy
policy for this country.

Sincerely, e
Jim SASSFR,
U.S. Senator.
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CarTER To SEEK 4 CENTRIFUGE Faciurties To
Maxe A-FUEL For ELECTRIC PLANTS

(By Thomas O'Toole)

Prezident Carter !s expected to ask Con-
gress to construct four enrichment plants
that would produce uranium for electricity
by a new method that his been secretly de-
veloped for almost 20 years at the Oak Ridge
National Laboratory in Tennessee.

Administration sources sald the President
will annocunce In his energy policy message
today his wish to bulld four gas centrifuge
plants that would cost an estimated $4.4 bll-
lion and produce, over 30 years, enough en-
riched uranium to run 90 atomic power
plants of 1 million kilowatts each during that
period.

To be bullt over the next 10 years at loca-
tizns still not determined, the centrifuge
plants would serve to back up Carter’s prom-
Ise that the United States will continue to
supply the world’s enriched ur'nium needs
in exchange for other nations’ waiving their
rights to use the plutonjum fuel generated in
the burned-out uranium.

The indefinite postponement of plutonium
use Is at the heart of Carter's policy to pre-
vent the spread cf nuclear weapons, The ura-
nlum that the United States supplles the
world from Its three enrichment plants can-
not be used to make atomic bombs. The plu-
tonlum that can be extracted from the
burned-out uvranium.can be used in weapons.

The centrifuge method of uranium enrich-
ment has been under development since 1960
at Oak Ridge. Almost all of its development
has been classified, since the centrifuge tech-
nique could be tailored to make uranium for
weapons as well as electricity.

Since World War II, uranium h9s been en-
riched in the United States at factorles in
Oak Ridge, Paducah, Ky. and Portsmouth,
Ohlo by a technique called gas difTusion, The
same technigue is used in the Soviet Union,
France and Great Britain, the only other
countries of the world with known enrich-
ment plants,

Gas diffusion invclves pumping uranium
hexafluoride gas through thousands of mem-
brance-like barriers, which trap the heavier
isotopes of uranium called U-238 and allow
the lighter isotopes called U-235 to pass
through. The heavier istopes do not fiesion
and cannot prcduce electricity. The lighter
ones fission and produce electricity.

The centrifuge method Involves the same
hexafluoride gas but spins the gas in super-
tough steel cylinders that bring the lighter
isotopes to the top and settle the heavier ones
on the bottom, just ke the centrifuges at a
dalry separate milk from cream.

The advantage of a centrifuge plant is that
it costs much less to operate than a diffusion
plant. Centrifuge uses less than 10 percent of
the electricity diffusion dces, which would
mean & saving of hundreds of millions of dol-
lars over & year.

Mr. BAKER. Mr, President, I wish to
commend my colleague for his state-
ment. I think it is a wise and accurate
statement, and I devoutly hope that the
recommendations he has made to the
President of the United States will be
acted upon favorably.

Tennessee has been in the vanguard
of the nuclear age since the first moment
of its birth. Those of us who live in
Tennessee know firsthand the value and
the safety of nuclear power. We know
of its important contribution to the
economy of our region, to this country
and, potentially, to the world.

We know of the dangers and the de-
structiveness, but we have always under-
stood those realities and, in our own
way, have rationalized those problems.

Oak Ridge has been a center for the
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production of weapons, for research and
development, for medicine and, fore-
most, has recently been a center for the
production of fuel for reactors for peace-
ful purposes in the development of new
technology.

The Senator from Tennessee (Mr.
Sasser) rightly points out that the cen-
trifuge technology which, at its present
state of development, is uniquely a prod-
uct of the Oak Ridge effort, is the lead-
ing process for future developments of
the additional fuel requirements that
will be needed for a light water reactor
economy as recommended or to be rec-
ommended by President Carter.

I hope that future development of the
centrifuge process will be undertaken at
Oak Ridge. I think it is logical, the most
cost-effective, and simply right that it be
located at the birthplace of nuclear pow-
er where we have accepted and embraced
the development of nuclear energy for
so long and where the research and de-
velopment has been undertaken for this
new technology.

Parenthetically, Mr. President, I think
the President of the United States acted
bravely if this program does, in fact,
embody the recommendations that I be-
lieve it will with respect to the develop-
ment of light water reactors. I think he
was correct, and I think that portion of
his energy program Is wise and far-
sighted.

I very much hope that the President
will join my colleague and me in the
belief that Oak Ridge, Tenn., should
continue to be the center of that research
and development, and particularly that
the gas centrifuge plant of commercial
proportions should be located there.

I take this opportunity to express my
aporeciation to my colleague for bring-
inz this matter to our attention, and my
thanks to him for permitting me to asso-
ciate myself with him in these remarks.

TRANSFER OF MEASURE TO UNANI-
MOUS-CONSENT CALENDAR—SEN-
ATE RESOLUTION 139

Mr. ROBERT C. BYRD. Mr. President,
there is a measure on the calendar which
has been cleared for action by unani-
mous consent. I ask unanimous consent
that the clerk transfer that measure,
Calendar Order No. 75, Senate Resolu-
tion 139, a resolution authorizing the
Committee on Human Resources to in-
svect and receive tax returns, and tax
related matters of the Central States,
Southeast, and Southwest Areas Pension
Fund under sections 6103 and 6104 of
the Internal Revenue Code of 1954, to
the Unanimous Consent Calendar where
it may be disposed of later today, tomor-
row, or subsequently.

The PRESIDING OFFICER, Without
objection, it is so ordered.

TIME-LIMITATION AGREEMENT—
8. 855

Mr. ROBERT C. BYRD. Mr. President,
I have a unanimous-consent recuest that
I shall propose, it having been cleared on
both sides of the aisle. It has to do with
S. 855, a bill to authorize appropriations
for the activities of the National Science
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Foundation, and for other purposes.
That bill is Calendar Order No. 74. There
is a House companion bill, Calendar Or-
der No. 73, H.R. 4991, also on the Cal-
endar. It is my understanding that the
managers of the bill will wish to proceed
to the consideration of S. 855 at some
point and that upon that bill's reaching
third reading they will likely want to eall
up H.R. 4991 and substitute the language
of the Senate bill for the language of the
House bill. I say all that as a premise to
the unanimous-consent request which I
am about to propound.

I ask unanimous consent that at such
time as S. 855 is called up and made the
pending business before the Senate there
be a time limitation for debate thereon
of 1 hour, to be equally divided between
Mr. KenNeEpy and Mr. Javits, that there
be a time limitation on any amendment
of 30 minutes, that there be a time limi-
tation of 30 minutes on the amendment
by Mr. HazcH, that there be a time limi-
tation on any debatable motion, appeal,
or point of order, if such is submitted to
the Senate for its consideration, of 20
minutes, that the agreement be in the
usual form with the understanding, of
course, that the amendment by Mr.
HatcH is covered by the agreément al-
lowing it in, with the further proviso that
once the measure, S. 855, has reached
third reading that any motion or request
to call up the companion House bill and
substitute the Senate language therefor
will be in order without any other inter-
vening motion, debate, or amendment.

The PRESIDING OFFICER. Is there
objection?

The unanimous-consent agreement
reads as follows:

Ordered, That during the consideration
of 5. 855 (Order No. 74), a bill to authorize
appropriations for the activities of the Na-
tional Science Foundation, and for other
purroses, debate on any amendment shall
be limited to 30 minutes, to be equally di-
vided and controlled by the mover of such
and the manager of the bill, and debate on
any debatable motion, aopeal, or point of
order which is submitted or on which the
Chalr entertains debate shall be limited to
20 minutes, to be equally divided and con-
trolled by the mover of such and the man-
ager of the bill: Provided, That in the event
the manager of the bill is in favor of any
such amendment or motion, the time in op-
position thereto shall be controlled by the
Minority Leader or his designee: Provided
further, That no amendment that is not
germane to the provisions of the sald bill
(except one to be offered by the Senator
from Utah (Mr. HarcH)) shall be received.

Ordered further, That on the guestion of
the final passage of the sald bill, debate
shall be limited to 1 hour, to be equally
divided and controlled, respectively, by the
Senator from Massachusetts (Mr. Kennedy)
and the Senator from New York (Mr. Javits) :
Provided, That the sald Senators, or either
of them, may, from the time under their
control on the passage of the said bill, allot
additional time to any Senator during the
consideration of any amendment, debatable
motion, appeal, or point of order.

Ordered further, That following the third
reading of S. 855, it shall be in order to
procceed to H.R. 4991 and to move to strike
all after the enacting clause and Insert the
language of 8. 855, with no further debate
or other intervening motion or amendment
being in order.

(April 20, 1977).

Mr. BAKER. Mr. President, reserving
the right to object, and I shall not ob-
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ject, I understand that the Hatch amend-
ment is not in the usual form and is eligi-
ble under this unanimous-consent pro-
posal regardless of its content.

Mr. ROBERT C. BYRD. Yes. The dis-
tinguished minority leader is correct.
Even though it may not be germane it
will be in order for it to be called up.

Mr. BAKER. Mr. President, it is
cleared, and there is no objection.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROBERT C. BYRD. Mr. President,
I suggest the absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The second assistant legislative clerk
proceeded to call the roll.

Mr, ROBERT C. BYRD. Mr. President,
I ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
chjection, it is so ordered.

————————

MESSAGES FROM THE PRESIDENT

Messages from the President of the
United States were communicated to the
Senate by Mr. Chirdon, one of his sec-
retaries.

EXECUTIVE MESSAGES REFERRED

As in executive session, the Presiding
Officer laid before the Senate messages
from the President of the United States
submitting sundry nominations which
were referred to the Committee on
Armed Services.

(The nominations received today are
printed at the end of the Senate pro-
ceedings.)

REPORT OF THE COUNCIL ON WAGE
AND PRICE STABILITY—MESSAGE
FROM THE PRESIDENT—PM 68

The PRESIDING OFFICER laid before
the Senate the following message from
the President of the United States, which
was referred to the Committee on Bank-
ing, Housing and Urban Affairs:

To the Congress of the United States:
In accordance with section 5 of the
Council on Wage and Price Stability Act,
as amended, I hereby transmit to the
Congress the ninth quarterly report of
the Council on Wage and Price Stability.
This report contains a description of the
Council activities during the fourth
quarter of 1976 in monitoring both prices
and wages in the private sector and var-
ious Federal Government activities.
JIMMyY CARTER.
THE WHITE House, April 20, 1977.

MESSAGES FROM THE HOUSE

At 12:36 p.m., a message from the
House of Representatives delivered by
Mr. Hackney, one of its clerks, an-
nounced that:

The House agrees to the amendment
of the Senate to the amendments of the
House to the bill (S. 489) to amend the
Foreign Assistance Act of 1961.

The House has passed the following
bills in which it requests the concurrence
of the Senate:

H.R. 4836. An act to extend by seven months
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the term of the National Commission on New
Technological Uses of Copyrighted Works;

H.R. 5101. An act to authorize appropria-
tions for activities of the Environmental Pro-
tection Agency, and for other purposes; and

HR. 5864. An act to approve with modi-
fications certain proposed amendments to
the Federal Rules of Criminal Procedure, to
disapprove other such proposed amendments,
and for other related purposes.

ENROLLED BILL SIGNED

At 3:10 p.m., a message from the House
of Representatives delivered by Mr.
Berry, one of its clerks, announced that
the Speaker has signed the following en-
rolled bill:

8. 489. An act to authorize supplemental
military assistance to Portugal for the fiscal
year 1977, and for other purposes.

The enrolled bill was subsequently
signed by the President pro tempore.

COMMUNICATIONS FROM EXECU-
TIVE DEPARTMENTS, ETC.

The PRESIDING OFFICER laid be-
fore the Senate the following communi-
cations which were referred as indicated:

EC-1177. A letter from the Acting Admin-
istrator of the General Services Administra-
tion transmitting, pursuant to law, the
Stockpile report to Congress for July-Sep-
tember 1976 (with an accompanying report);
to the Committee on Armed Services,

EC-1178. A letter from the Chairman of
the Interstate Commerce Commission trans-
mitting, pursuant to law, a report of the In-
terstate Commerce Commission on Rall
Transportation Services in the Delmarva
Peninsula (with an accompanying report);
to the Committee on Commerce, Sclence, and
Transportation. .

EC-1179. A letter from the Secretary of
Health, Education, and Welfare transmitting,
pursuant to law, notice of an approval onr
November 12, 1976 of a Day Hospltal Service
in Rehabilitation Medicire (with an accom-
panying report); to the Committee on Fi-
nance.

EC-1180. A letter from the Acting Comp-
troller General of the United States trans-
mitting, pursuant to law, a report entitled
“The Well-Being of Older Pecple in Cleve-
land, Ohio" (HRD-T7-70) (with an accom-
panying report); to the Committee on Gov-
ernmental Affairs.

EC-1181. A letter from the Administrator
of the Environmental Protection Agency
transmitting a draft of proposed legislation
to amend title XIV of the Public Health
Service (with accompanying papers); to the
Committee on Human Resources.

REPORTS OF COMMITTEES

The following reports of committees
were submitted:

By Mr. PROXMIRE, from the Committee
on Banking, Housing and Urban Affairs:

A report entitled "Oversight Actlvities of
the Committee on Banking, Housing and
Urban Affairs (Rept. No. 85-85).

By Mr. MAGNUSON, from the Committee
on Commerce, Sclence, and Transportation:

With an amendment:

H.R. 735. An act to amend the Federal Avi-
ation Act of 1958 relating to ellgibility for
aircraft registration (Rept. No. 95-96).

EXECUTIVE RFPORTS OF
COMMITTEES

The following executive reports of
committees were submitted:

Bv Mr. PROXMIRE, from the Committee
on Banking, Housing and Urban Affairs:
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Chester Crawford McGulre, Jr., of Califor-
nia, to be an Assistant Secretary of Housing
and Urban Development.

(The above nomination was reported
with the recommendation that it be con-
firmed, subject to the nominee's com-
mitment to respond to requests to appear
and testify before any duly constituted
committee of the Senate.)

By Mr. JACKSON, from the Committee on
Energy and Natural Resources:

David J. Bardin, of New Jersey, to be a
Deputy Administrator of the Federal Energy
Administration.

Joan Marlarenee Davenport, of New Jer-
sey, to be an Assistant Secretary of the
Interior.

(The above nominations were reported
with the recommendation that they be
confirmed, subject to the nominees’ com-
mitment to respond to requests to ap-
pear and testify before any duly consti-
tuted committee of the Senate.)

Mr. JACKSON. Mr. President, the
committee on Energy and Natural Re-
sources has reported favorably the nom-
inations of Joan M. Davenport to be As-
sistant Secretary of the Interior for En-
ergy and Minerals and David J. Bardin
as a Deputy Administrator of the Federal
Energy Administration.

Ms. Davenport and Mr. Bardin ap-
peared before the committee at a hearing
last Monday. I ask unanimous consent
that their statements to the committee
be printed in the Recorp at this point.

In accordance with the committee'’s
rules, both nominees submitted sworn
finanecial statements to the committee,
I ask unanimous consent that these
statements also be printed in the Recorp.

There being no objection, the material
was ordered to be printed in the Recorp,
as follows:

STATEMENT OF JOAN M. DAVENPORT

Mr. Chairman and distingulshed members
of the Senate Energy and Natural Resources
Committee,

Before making my statement, I would ke
to express my disappeintment and deep re-
gret that the timing of this hearing and the
Easter recess were such that I was unable to
meet with members of the Committee prior
to today. I assure you that this was a matter
of logistics, not intent, as I am strongly com-
mitted to working with Congress in the many
difficult areas involving energy and resource
development which face us.

I am deeply honored by the confidence
which President Carter and Secretary Andrus
have shown In me by nominating me to this
important positlon. Much of my professional
career has been directly related to technical
and policy problems surrounding develop-
ment of energy and non-energy minerals. The
challenges we face are Immense. The solu-
tions will be difficult, but we will find
solutions.

We have reached a watershed {n our history
as a Natlon. Two great surges of opinlons and
problems have emerzed In the past decade.
On the one hand, citizens all over the Nation
are becoming more aware of thelr environ-
ment, are demandine more protection for
factors affecting quality of life, and are more
voral in demanding that non-economic cri-
teria be considered in both Government and
private resource development decisions, Con-
currently, our frontier mentality that there
will always be amnle and more, more land,
more water, and especlally more mineral and
energy resources to fuel this great industrial
economy, has received a devastating blow by
events of the nast few years.

We are entering an era which requires
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active rather than reactive management of
natural resources within the public domain,
Only through early identification of problem
areas and sound planning can competing
demands for land and resources be harmo-
nized. I firmly believe that national goals re-
lating to environmental protection and to
development of domestic resources can be
achieved. Without this conviction, I cer-
tainly would not be appearing before you
today.

We are both an idealistic and technizally
ingenious people. From these basic national
traits arise competing demands on our land
and our natural resources, I come before you
as a spokesperson for no vested interest
groun, for I would sacrifice neither of these
basle traits which have made us a great
Nation.

Clearly, certain areas need to be set aside
to preserve the heritage of natural beauty
and open space which our forefathers passed
to us and we will pass to our children. But
we also need to prudently develop and use
our resources to assure the vitality of this
Nation,

All too often, problems relating to energy
and mineral development and its environ-
mental concequences achleve national atten-
tion at a point of high confrontation. This
need not be the case. A great number of
the issues with which we must deal in devel-
oping publicly owned mineral resources re-
late more to how and where those resources
are to be developed rather than whether they
should be developed. With early {dentifica-
tion of issues and problems, and with ade-
guate channels for inputs from all levels of
Government and from competing interest
groups, solutions and compromises often can
be found and confrontation avolded.

Perhaps the greatest challenge to the
Nation is to change our wasteful ways and
to conserve our Increasingly scarce natural
respurces. However, even with a very sub-
stantial conservation effort, there will be a
need to develop new sources of suoply. With
many minerals such as coal, many options
are still available. We need not mine areas
which are uniquely valuable for other
reasons. With other minerals, however, our
options are not as broad and we will have to
make the tough declsions as to what degree
of environmental disturbance is acceptable
in order to secure needed supplies. Such
mining should take place only with fore-
knowledge of probable environmental im-
pacts and our best efforts for mitigating
those impacts.

If the Committee should see fit to confirm
me for the position of Assistant Secretary for
Energy and Minerals of the Interlor Depart-
ment, I can assure you that the doors to my
office will be open to all Interests. It {s my
bellef that diverstly of views and free ex-
change of ideas are conducive to optimal
decislons In the public interest.

Tn conclusion, Secretary Andrus in his
confirmation hearings told this Committee
that we can and must make certain that our
natural resources are developed or not devel-
oped for the benefit of everyone and, through
such use, keeps our Natlon strong and our
quality of life high. This is the essence of the
challenge which faces us In developing the
energy and mineral resources of the United
States.

Mr. Chairman, I thank you for this onpor-
tunity to appear before you and am available
to answer any questions which you or mem-
bers of this Committee may have.
|From the U.S. Senate, Committee on In-

terior and Insular Affairs, Washington,

D.C.

INFORMATION REQUESTED OF PRESIDENTIAL

NoMINEES

Rule 9 of the Rules of the U.S. Senate
Committee on Interfor and Insular Affairs
requires that each Presidential nominee con-
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sidered by the Committee shall submit a
financial statement sworn to by the nominee
as to its completeness and accuracy. Under
the rule all such statements must be made
public by the Committee unless the Com-
mittee In executive session determines that
speclal circumstances necessitate a full or
partial exception to this requirement. Rule 9
also provides that at any hearing to confirm
a Presidentlal nomination, the testimony of
the nominee and, at the request of any
member, any other witness shall be under
oath.

In order to assist the Committee in its
consideration of nominations, each nominee
is requested to complete the attached Finan-
cial Statement and Statement For Comple-
tion By Presldential Nominees,

The original and twenty (20) copies of the
requested information should be made avall-
able to Honorable Henry M. Jackson, Chalr-
man, Committee on Interior and Insular Af-
falrs, U.S. Senate, Washington, D.C. 20510
(Attn: Staff Director) as soon as possible.

FINANCIAL STATEMENT OF JOAN M. DAVENPORT

Provide a complete, current financial net
worth statement which itemizes in detall all
assets (including bank accounts, real estate,
securities, trusts, investments, and other
financial holdings) and all liabilities (in-
cluding debts, mortgages, loans, and other
financlal obligations) of yourself, your
spouse, and other immediate members of
your household.

ASSETS

Cash on hand and in banks, $2,075.

U.S. Government securities®, $3,200.

Personal property, $31.250.

Other assets—itemize: C.D., $1,000, $1,700.

. Total assets, $39,225.

LIABILITIES.

Notes payable to banks—unsecured, $756.

Accounts payable, $300.

Unpaid income tax, $50.

Other debts—itemize: NDEA Loans, $1,667,
$2,773.

Total llabilities, $2,773.

Net worth, $36,452.

1. List sources, amounts and dates of all
anticipated receipts from deferred income
arrangements, stock options, uncompleted
contracts and other future benefits which
you expect to derive from previous business
relationships, professional services and firm
memberships or irom former employers, cli-
ents, and customers, None.

2. Are any assets pledged? No.

3. Are you currently a party to any legal
action? No.

4. Have you ever declared bankruptcy? No.

Joan M. DAVENFORT.

STATEMENT FOR COMPLETION BY PRESIDENTIAL
NOMINEES

Name: Joan Mariarenée Davenport.
Date of birth: January 22, 1943.
Place of birth: New Jersey.

Marital status: Married.

Full name of spouse:
Daley.

Name and ages of children: Shannon Daley,
age 7 (stepdaughter).

Education: O. L. Valley High School, 1957-
1960; Georgetown University, 1960-1964, de-
gree BSFC, 1964; Georgetown Unlversity,
1966-1968, degree MS, 1968.

Honors and awards: List below all schol-
arships, fellowships, honorary degrees, mili-
tary meda's, honorary society memberships,
and any other special recognitions for out-
standing service or achievement—Cerificate
of Superior Service (FEA), 1975; Certificate
of Award (EPA), 1973.

Memberships: List below all memberships
and offices held in professional, fraternal,
business, scholarly, ecivie, charitable and
gther organlzations—

Matthew Patrick

* Serles E, U.5. Saving Bonds.
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Organization: American Economic Associ-
ation, 1967-74; Audubon Society, 1977; Na-
tional Wildlife Federation, 1974-77.

Emp.oymeant record: List below all posi-
tions he.d since college, inciuding the title

and description of job, name of employer, lo-

cation, and dates—

Director, Ofiice of Environmental Assess-
ment, Federal Energy Administration, Wash.,
DC; March 1975 to present.

Actg Dir,, Office oi Technical Analysis, En-
viron. Frotection Agency, Wash., DC; May
1974 to March 1975.

Deputy Dir.,, Office of Technical Analysis,
Environ. Protectlon Agency, Wash., DC; De-
cember 1973 to May 1974.

Staff Economist, Office of Technical Analy-
sis, Environ. Protection Agy, Wash., DC; July
1971 to December 1873.

Staff Economist, Div, of Energy & Minerals,
Bur. of Land Management, Depart of Inter-
for, Wash., DC, Ju.y 1969 to July 1971.

Economist, Conference on Economic Prog-
ress, Wash,, DC; Jaauary 1966 to July 1968.

Researcher, The Carnegie Ccrporaticn,
Columbla University, New York; September
1965 to December 1965.

Statistical C:erk, The Conference on Eco-
nomic Fro:ress, Wash., DC; May 1965 to Sep-
tember 1965.

Government experience: List any experi-
ence in or direct association with Federal,
State, or local governments, including any
advisory, consultative, honorary or other
part-time service or positions—

Federal Energy Adminis, Director, Office
of Envircnmental Assessment, Wash, DC.

U.S. Environmental Protection Agency,
Acting Director, Office of Technical Analysis,
Wash,, DC.

U.S. Environmental Protection Ageney,
Deputy Director, Office of Technical Analy-
sis, Wash., DC.

U.S. Environmental

Protection Agency,

Staff Economist, Office of Technical Analy-

sis, Wash., DC.

U.S. Department of Interlor, Staffl Econ-
omist, Bureau of Land Management, Wash.,
DC.

Published writings: List the titles, pub-
lishers and dates of any books. articles, or
reports you have written.—“Offshore Sand
and Gravel Production: A Case Study,”
Marine Technclogzy Society Journal.

Qualifications: State fully your gualifi-
cations to serve in the position to which you
have been named. (Attach sheet).

Future employment relationships:

1. Indicate whether you will sever all con-
nections with your present employer, busi-
ness firm, association or erganization 1f you
are confirmed by the Senate. I will.

2. As far as can be foreseen, state whether
you have any plans after comnleting fovern-
ment service to resume employment, afili-
ation or practice with. your current or any
previous employer, business firm, assocliation
or organization. No. As a civil servant, I
would consider future employment in Fed-
eral service, but not with the Federal En-
erzy Administration or the Department of
Interior.

3. His anvbody made you a commitment
to a job after you leave government? No.

4. Do you expect to serve the full term
for which you have been apvointed? Yes.

Potential conflicts of interest:

1. Describe any financial arrancements or
deferred comopensation agreements or other
continuing dealings with business acsoclates,
clients cr customers who will be affected by
policies which vou will influence in the po-
sition to which you have been nominatad.
None,

2. List anv Investments, oblizations, lia-
bilities, or other relation=hips which might
involve nctential conflicts of int=rest with
the position to which you have been nomi-
nated. None.
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3. Describe any business relationship, deal-
ing or financial transaction (other than tax-
paying) which you have had during the last
10 years with the Federal Government,
whether for yourself or relatives, on behalf
of a client, or acting as an agent, that might
in any way constitute or result in a possible
conflict of intersst with the position to which
you have been nominated, None.

4, List and describe any lobbying activity
during the past 10 years in which you have
engaged for the purpose of directly or in-
directly infiuencing the passage, defeat or
modification of any legislation at the national
level of government or for the purpose of
affecting the administration and execution of
national law or public policy. No lobbying
activities. Responsibilities undertaken as a
Federal employee have included analyses and
comment on proposed legislation and regula-
tions.

5. Explain how you will resolve any poten-
tial conflict of interest that may be disclosed
by your responses to the above items. I do
not believe I have any conflict of interests.

Development of the energy and non-energy
mineral cstate of the United States in the
late 20th century presents challenges, prob-
lems, and opportunities unparallelled in our
history. The competing demands for land,
for mineral resources to sustaln the economy,
and for environmental protection can only
be harmonized through exposition of rele-
vant data and balancing of all interests.

During Government service, I have been
exposed to many aspects of the energy and
mineral development question. As an econ-
omist in the Bureau of Land Management's
Division of Energy and Minerals, I was part
of a team charged with revitalizing mineral
leasing programs in the early 1970's. Our goal
was to foster orderly development of mineral
resources while assuring fair return to the
public and compliance with the National En-
vironmental Policy Act.

In 1971, T joined the Office of Technical
Analysis of the Eavironmental Protection
Agency (EPA). At that time, EPA was a new
Agency charged with implementing Federal
programs of environmental regulation. The
Office of Technical Analysis was formed to be
the senlor technical advisor to the enforce-
ment arm of the Agency. The overall mission
was to assure that adequate data and analy-
ses were avallable to support both regulations
and enforcement actions orlginating in pro-
gram offices. During this time, I represented
the Ofice of Enforcement and General Coun-
sel in energy matters and was a member of
the EPA Energy Policy Committee.

My responsibilitiss with the Federal Energy
Administration include the weighing of Fed-
eral resource development options and en-
vironmental considerations associated with
such options. Specifically, the Office of En-
vironmental Policy is charged with analyzing
the environmental costs of energy initiatives,
as well as reviewing the energy costs of en-
vironmental regulations.

Having participated in Government activi-
ties relating to the development of energy
and minerals, the regulation of energy and
minerals. and the balancing of development
options and environmental considerations, I
believe I am well gualified to assume the
duties of Assistant Secretary for Energy and
Minerals of the Department of the Interior.

JoaN M. DAVENPORT.

STATEMENT OF Davip J. BARDIN

Nominee to be Deputy Administrator of
the Federal Energy Administration, before
the U.S. Senate Energy and Natural Re-
sources Committee, April 18, 1977.

Mr. Chairman, Members of the Committee:
I feel privileged to appear before you as a
nominee to join President Carter’s Adminis-
tration.

This 86th Congress will grapvple with en-
ergy issues of paramount importance. Pre-
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vlous Congresses analyzed these complex
problems, passed legislation and pointed the
way to further solutions.

The Executive Branch must consclenti-
ously implement the law. I feel confident
that the leadership and combined efforts of
President Carter and the Congress can efec-
tively address the agenda of unresolved
issues.

In the last three years, our energy imports
rose by 2 quadrillion British thermal units,
to about 22% of our total consumption and
427 of our oll consumption. We depend on
these imports even more today than we did
before the 1973 embargo to meet our do-
mestic energy requirements. Energy imports
drained $35 billion from our economy last
year.

As long as domestic consumption exceeds,
more and more, domestic production, foreign
imports fill the resulting gap and we con-
tinue to be vulnerable to world oil price
domination and import supply interruption.
If we reduce our domestic supply/demand
imbalance, we will reduce the associated risks
to our economlic and political well being,

Our country can alter the trend toward
increased Imports and begin to achieve a
better balance between the energy we con-
sume and the energy we produce. Americans
are adaptable. We have repeatedly demon-
strated a pioneering spirlt. We relish tech-
nological challenges, are proud of our tech-
nological successes and want to sustain excel-
lent performance.

American society has an extraordinary ea-
pacity to innovate—an experimental capac-
ity that profoundly influences other coun-
tries. We have the capacity to achleve more
coherent national energy policies, in har-
mony with our objectives for the environ-
ment, employment, freedom, international
security, and a stable economy.

Today, as a State environmental protection
commissloner resnonsible for making regu-
latory policy decisions, T am concerned about
the energy implications of the cholces be-
fore me. When I used to recommend energy
policy decisions to the Federal Power Com-
mission, I considered the environmental im-
plications. If I am entrusted with responsl-
bilities to assure comprehensive analysis of
Federal energy policles, the environmental
implications will continue to concern me.
The American people do not want us to risk
public health or irreparably damage the en-
vironment in the name of some supposed
energy short-cut.

I do not see energy and environment as
either/or propositions. We need energy and
environmental policies that fit together. It
takes energy to carry out env ironmental pro-
grams, Often energy and environmental pro-
grams fortify one another. (For examule, we
reduce air pollution and save gasoline by
New Jersey's regulation of automobiles in
use.)

We should strive to optimize on a broad
scale rather than to deal with each issue in
isolation. Thus, emphasis on conservation
now can reduce energy risks, prevent environ-
mental insults, create jobs, and protect the
consumer's pocketbook.

The energy consuming public needs facts
about energy. Open dealing engenders con-
sumer and business confidence. Business
needs timely decisions, clear ground rules and
a firm sense of where government is heading.

Abraham Lincoln's insight applies to Amer-
jcans today: If we could know where we are
and whither we are tending, we could better
judge what to do and how to do it.

Individual citizens depend upon their Fed-
eral government to secure and share the
facts: facts about consumption, supply, fi-
nancial exvenditures, competition and profit
centers. We need to know what are the
trends: what are the timetables for given
actlons; what is the price of drift and inde-

cision.
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There can be a bright energy future for
our children and their children. The dif-
ficulty and the danger lie in getting from
here to there, We can afford neither inaction
nor reckless action.

Tonight will mark the anniversary of Paul
Revere's celebrated ride. Two hundred and
two years ago, Americans were ready for
Revere's message that bespoke perils and un-
certainties for the future—and alse hope
for surmounting the crisis.

It seems to me that we have good reason
for hope today if we can ¢ ntrol our con-
sumption of energy within prudent bounds;
if we accelerate the shift to more abundant
supply sources; if we employ creatively and
meaningfully the human and material re-
sources of our country; and if we move zeal-
ously to substitute abundant, renewable
energy sources as quickly as possible for
inherently circumseribed, dwindling supplies.

President Carter and the Congress are com-
mitted to meeting the challenge. I would like
to lend a hand.

Thank you Mr. Chairman. I would welcome
any questions.

U.S. SeNate COMMITTEE oN INTERIOR AND
INSULAR AFFAIRS

INFORMATION REQUESTED OF PRESIDENTIAL
NOMINEES

Rule 9 of the Rules of the U.S. Senate
Committee on Interlor and Insular Affairs
requires that each Presidential nominee con-
sidered by the Committee shall submit a
finaneial statement sworn to by the nominee
as to its completeness and accuracy, Under
the rule all such statements must be made
public by the Committee unless the Com-
mittee in executive session determines that
speclal circumstances necescitate a full or
partial exception to this requirement. Rule
9 also provides that at any hearing to con-
firm a Presidential nomination, the testl-

mony of the nominee and, at the requect of

any member, any other witness shall be under
oath,

In order to assist the Committee in its con-
sideration of nominations, each nominee is
requested to complete the attached Finan-
cial Statement and Statement For Comple-
tion By Presidential Nominees.

The original and twenty (20) copies of the
requested information should be made avail-
able to Honorable Henry M. Jackson, Chair-
man, Committee on Interior and Insular
Affairs, U.S. Senate, Washington, D.C. 20510
(Atin: Staff Director) as soon as possible,

FINANCIAL STATEMENT OF DAvID J, BARDIN

Provide a complete, current financial net
worth statement which itemizes in detail all
assets (including bank accounts, real estate
securities, frusts, investments, and other
financial boldings) and all liabilities in-
cluding debts, mortgages, loans, and other
financlal obligations) of yourself, your
Spouse, and other immediate members of
your household.

ASSETS

Cash on hand and in banks, $17,532.

U.S. Government securities—add schedule,
$12,025.

Listed securities, 0.

Unlisted securities, $16,800.

Real estate interests, including mortgages,
$101,600.

Personal property, 11,900,

Life insurance—cash value, $2.800.

Other assets—itemize: U.S. Government
and N.J. pension funds, £17,345,

Total assets, $180,002.

LIABILITIES

Accounts payable, 8545,

Real estate mortgages payable—add sched-
ule, 832,133,

Other debts—itemize: Tuition to fall due,
$1,289.
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Total lHabilities, $35,968.
Net worth, $144,034.

FINANCIAL STATEMENT SCHEDULE
(self, wife, four children)

U.S., Government Securities: Treasury
notes, $12,000, U.S. Savings Bond, $25; total,
$12,025.

Unlisted securities: Certificate of deposit
N.J. National Bank, $13,000, State of Israel
Bond, 83,750, Bank Leami Bond, $50; total,
$16,800.

Real estate: Brick house, Trenton, N.J.,
$40,020, Two condominium apartments, Jeru-
salem, Israel, 816,600; total, $101,600.

Real estate mortgages payable N.J, Na-
tional Bank, Trenton, N.J., $20,103, Bank
Adanim, Tel Aviv, $5,030; total, $34,133,

1. List sources, amounts and dates of all
anticipated receints from deferred income ar-
rangements, stock options, uncompleted con-
tracts and other future benefits which you
expect to derive from previous business re-
lationships, professional services and firm
memberships or from former employers
clients, and customers. None,

2. Are any assets pledged? (Add schedule.)
None.

3. Are you currently a party to any legal
action? As a State official, I have been in-
volved In court cases as either the plaintif
or the defendant on material related to the
New Jersey Department of Environmental
Frotection's constitutional and statutory re-
sponsibilities,

4. Have you ever declared bankruptey? No.
STATEMENT FOR COMPLETION EY PRESIDENTIAL
NOMINEES

Name: David Jonas Bardin,

Position to which nominated: Deputy Ad-
ministrator FEA,

Date of birth: June 2, 1933,

Place of birth: New York, N.Y,

Marital status: Married.

Full name of spouse: Livia Goldeen.

Name and ages of children: Jacob EN
Bardin, 15 Matthew Chalm Bardin, 12,
Joseph Raphael Bardin, 9, Sarah Adele Bar-
din, 6.

Education: Columbia College, 1950-54, de-
gree, AB. 1854  Columbia University Law
School, 1953-56, degree, LL.B. (converted to
J.D. 1969}, 1956.

Honors and awards: List below all scholar-
ships, fellowships, honorary degrees, military
medals, honorary society memberships, and
any other special recognitions for outstand-
ing service or achlevement—Harlan Fiske
Stone Scholarship (Columbia Law School);
New York State Regents Scholarship; Na-
tional Merit Scholarship (honorary)
Younger Federal Lawyer Award (Federa] Bar
Assoclation); Scecial Service Awards (FPC):
OQutstanding Performance Rating (U.8. Civil
Servicn Commission).

Memberships: List below all memberships
and offices held in professional, fraternal,
business, scholarly, ecivie, charitable and
other organizations—

Organization: American Bar Association;
Federal Bar Association; Federal Power Bar
Association; District of Columbia Bar As-
soclation; Israel Chamber of Advocates; Bar
of New York State.

Employment record: List below all posi-
tions held since college, including the title
and description of job, name of employer, lo-
catian, and dates—

Student assistant. Professor Walter Gell-
horn. Columbia University Law School, New
York, New York 1955,

Soldier, U.S. Army, Transportation Re-
search & Encineering Command. Fort Eustis,
Virginia 1956-58.

Lecturer. Universitv of Virginia
slon). Willlamsburg, Virginia.

Trial Attorney; ascistant ceneral counsel:
deputy general counsel, Federal Power Com-
mission, Washington, D.C. 1958-1969.

(Esten-
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Assistant, Attorney General of Israel.
Jerusalem, Israel. 1870-72.

Counczel. Israel National Council for Re-
search and Development. Jerusalem Israel.
1972-1973.

Lecturer, Bar-Ilan Law School (Ramat
Gan. Israel) and Tel Aviv University Law
School (Ramat Aviv, Israel). 1972-1974.

Counsel. Environmental Protection Service
of Israel. Jerusalem, Israel. 1973-74.

Self-employed attorney and consultant.
Jerusalem, Israel and Washington, D.C.
{c/0 Spiegel & McDiarmid).

Commissioner. State of New Jersey, De-
partment of Environmental Protection. 1974-
date.

Government experience: List any experi-
ence in or direct asseciation with Federal,
State, or local governments, including any
advisory, consultative, honorary or other
part-time service or positions—

Soldier. U.S.," Army Transportation Re-
search & Engineering Command, Fort Eustis,
Virginia. 1956-58.

Trial Attorney, assistant general counsel;
deputy general counsel. U.S. Federal Power
Commission. Washington, D.C. 1958-1069.

Commissloner. State of New Jersey, De-
partment of Environmental Protection. 1974
date.

Published writings: List the titles, pub-
lishers and dates of any books, articles, or
reports you have written—

Regulatory deci=ions (mimeo) under N. J.
Coastal Areas Facilities Review Act include:

Opinion No. 1, Lehigh Construction Com-
pany, Toms River Condominium (10 July
1974), afirmed coastal review board, affirmed
appellate division.

Opinion No, 20, Public Service Electric &
Gas Co., Hope Creck Generating Station (3
September 1975), - affirmed coastal review
board, appeal pending.

In the matter of Jersey Central Power &
sight Co., exemption of Forked River nuclear
generating station unit 1 (14 Dec. 1576).
subject to appeal.

Report on the Trenton
(Bound pamphlet, May 1976).

Ocean Dumping of Sludge—Program
through Phase Out’'in 1981 (Mimeo, January
1977).

Repulations adopted or proposed
lished in N.J. Register):

March 1977, adopted, Glass industry par-
ticulate emissjons.

January 1977, propased, Spill control.

January 1977, proposed, Non-degradation
water quality standards: Pine Barrens
ground and surface waters.

January, 1977, proposed, Ban on spray-on
asbestos.

December 1876, propoced. Expansion of
automotive emissions inspection.

December 1976, adopted, Rules for preser-
vation of the sea clam resource.

October 1976, adopted, Pesticide applica-
tion gualifications.

June 1976, adopted, Water effluent stand-
ards for oil and grease.

May 1976, adopted,
dures.

April 1976, adopted, Fees for air pollution
permits.

March 1976, adopted, Interim easing of sul-
fur-in-fuel limits for Cumberland County.

March 1976, adopted, Fees for construction
permits.

March 1876, adopted,
park u=er fees.

December 1975, adopted, Control of emis-
sions from oil & chemical storage tanks.

October 1975, adopted, Liberalized rules
for agricultural open burning.

October 1975, adopted, Rules on sewer con-
nection bans.

July 1975, adopted, Morses Creek surface
water quality standards.

Water Crisis

(pub-

Stack testing proce-

Increase in state
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May 1975, adopted, Real property tax ex-
emption for non-profit conservation lands,

April 1875, adopted, Flood plain land use
controls.

Testimony before committees of U.S. Con-
gress—

Senate Committee on Public Works, Sub-
committee on Environmental Pollution (31
January 1977) on Renewed Funding for the
Munieclpal Construction Grants Program.

House of Representatives, Committee on
Interior and Insular Affairs, New York City
(29 November 1976) on Gateway Natlonal

creation Area.

House of Representatives, Committee on
Interstate & Forelgn Commerce, Subcom-
mittee on Oversight and Investigations,
Newark, N.J. (28 May 1976) on cancer and
the environment.

Senate Committee on Public Works, Sub-
committee on Environmental Pollution (26
May 1976) on wastewater construction
grants,

House of Representatives, Committee on
Interstate & Foreign Commerce, Subcommit-
tee on Transportation (7 April 1976), Sym-
posium on Resource Conservation and Re-
covery.

House of Representatives, Ad Hoc Select
Committee on the Outer Continental Shelf,
Ocean City, N.J., (25 July 1975), statement
of Governor Brendan T. Byrne.

House of Reprezentatives, Small Business
Committee, Subcommittee on SBA and SBIC
(15 July 1975) on pollution control financing.

Senate Committees on Interior and In-
sular Affairs and Commerce (jJoint hearing,
17 March 1975) on OCS legislation.

Testimony before New Jersey state legis-
lature and executive bodles on:

Cancer and environment,

Comprehensive spill control and compensa-
tion bill,

Fluoridation of potable water,

Nuclear power,

Air pollution,

Appropriations and budget,

Capital needs.

Speeches:

Opening statement at public hearings on

propcsed regulations to implement Spill
Compensation and Control Act, Trenton, N.J.,
9 March 1977.

Asscciation of New Jersey Environmental

ommissions, Tth Annual Commissioners
Day, Trenton, N.J., 1 March 1977.

Assoclation of Metropolitan Sewerage
Agencies' Conference, Anahelm, California, 16
February 1977 on funds for water pollution
control in a time of transition,

Public meeting on Wastewater Treatment
Facility Grants, Trenton War Memorlal, 22
November 1976.

Utility Contractors Association of N.J., Inc.,
Annual Convention, MacAfee, N.J., 17 Sep-
tember 1976 on the Ocean Pollution Night-
mare and the Water Cleanup Dream.

N.J. Water Pollution Control Association,
61st Annual Meeting, Atlantic City, N.J, 12
May 1976 cn managing the water cycle.

N.J. Builders As=ociation Annual Conven-
tion, Cherry Hill, N.J., 8 April 1976 on water
conservation plumbing.

South Jersey Chamber of Commerce,
Cherry Hill, N.J., 25 March 1976 on jobs and
the environment.

N.J. Paint and Coatings Assoclation, Legis-
lative Up-date Dinner, Hasbrouck Heights,
N.J., 11 February 1976 on greater attention to
carclnoegens and other toxics.

Greater Newark Chamber of Commerce's
Questions and Answers '76 Series, Newark,
N.J., 14 June 1976 on What does the future
hold fcr environmental quality in N.J. cities?

Texas Coastal Zone Management Program,
Advisory Committee, General Land Office,
State of Texas, Houston, Texas, 13 January
1976 on “Coastal Zone Management in New
Jersey in 1976."
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Vice President’s Public Forum on Domestlc
Policy, Philadelphia, Pa,, 18 November 1975
cn local garbage as a national asset.

Mercer County Chamber of Commerce “Sa-
lute to Volunteers"” of the Water Crisis,
Trenton War Memorial, Trenton, N.J,, 11 No-
vember 1975.

“The Clean Water Referendum" to Labor
leaders, Cherry Hill, N.J., 24 October 1975.

N.J. State AFL-CIO, 14th Annual Conven-
tlon, Atlantic City, N.J., 11 June 1975 on
environment is not a frill: good news and
bad news,

3rd Annual National Coastal Zone Man-
agement Conference, Asilomar, CA., 29 May
1975 on “Coastal Zone Management in N.J.
Tcday: From Action to Planning to More
Action."

N.J. Clean Ailr Council Annual Hearing,
Newark, N.J., 22 May 1975 on Air Quality
Mzintenance,

N.J. Water Pollution Control Association,
60th Annual Meeting, Atlantic City, N.J., 7
May 1875 on “The Byrne Administration and
Water Pellution Control."

N.J., Mosquito Control Association, 62nd
Annual Meeting, Atlantie City, N.J., 12 March
1975, welcoming address,

N.J. State Agricultural Convention, Tren-
ton, N.J., 28 January 1975, address at Farm-
ers' Week Dinner,

N.J. Concrete Pipe Assoclation, Queens
Campus, Rutgers, 24 October 1974, “Environ-
mental Considerations in Drainage Design
and Construction.”

Assceiation of American Feed, Pestlcide
and Fertilizer Control Officials, Inc., 28th
Annual Meeting, Atlantic City, N.J., 6 Au-
gust 1974, on the role of State regulators.

Author:

“Organization, responsibilities and author-
ity within the Government of Israel respect-
ing environmental quality and protection” in
“Government Organization for Dealing with
the Environment."” Advanced Technology
Ltd., Tel-Aviv, 1973.

“Materials on Accounting for Lawyers"
(Hebrew). Law Faculty of Bar-Ilan Univer-
sity, Ramat-Gan, 1973 (mimeograph) .,

Bulletin—Energy in Israel, Environmental
Prctection Service, Jerusalem, 1973.

“The Control of Electric Utilities in Israel"
in Public Administration in Israel & Abroad
1971, Jerusalem, 1972,

“Law and Administration” in Afr Pellution
in Israel (Hebrew), Israel National Commit-
tee cn the Biosphere, Jerusalem, 1972,

How to Burvey Israell Law (pamphlet).
Jerusalem, 1971.

Bundry short articles on energy. environ-
mental law in BIOSHERA (Hebrew). Jeru-
salem, 1971-1974.

Editor:

Israel Rules of Court (English transla-
tion). Jerusalem, 1972.

Safety of Interstate Natural Gas Pipelines
(a report prepared by the Federal Power
Commission for the Senate Committee on
Commerce). Committee Print, Washington,
19686.

Federal Regulation of the Electric Power
Industry Under Parts II and III of the Fed-
eral Power Act. Federal Power Commission,
Washington, 1965.

Contributor:

Surdry legal briefs to courts and agencies
in cases including:

Permian Basin Area Rate Cases, 390 U.5.
T47.

FP.C. v. Tranc=continental Gas Pipeline
Corporation, 3656 U.S, 1.

City of Seattle v Beezer, 376 U.S, 224.

Ravne Field Case (Round I), 287, F. 2d
143 (CADC).

Bastian Bay Case, 30 FPC 1477 (sustained
381 U.8. 762 and 950).

Washington/Baltimore Hellcopter Service
Investigation, C.A.B. Docket No. 176865.
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Michigan Gas & Electric Company v. F.P.C.,
290 F. 2d 374 (CADC) cert. den. 368 U.S, 897.

Placid Oil Company, 30 FPC 283 (sustained
382 U.S. 223).

American Louisiana Pipeline Company, 27
FPC T92.

Sundry Federal Power Commission state-
ments to Congressional committees includ-
ing:

House Committee on Interstate & Foreign
Commerce:

Agency Hearings. Serial 90-1, 1967.

Northeast Power Failure, November 9 & 10,
1965. Serial 89-40, 1966.

Authority of FPC to License and Take
Over Hydroelectric Projects. Serial 90-40.

House Committee on Merchant Marine &
Fisherles: Fisheries Legislation. Serial 80-24.
1968,

House Committee on Ways & Means: Tax
Reform, 1969. Part 10 of 15, 1869.

Senate Committee on Commerce:

United States Relicensing or Recapture
of Hydroelectric Projects. Serial 90-62.

Electric Power Reliability. Serial 80-30,
1967.

FPC Jurisdiction. Serial 80-23, 1967.

Safety of Interstate Natural Gas Pivelines.
Serial 89-83, 1966.

Extra-high-voltage Electric Transmission
Lines. Serial 89-72, 1966.

Amendment to Federal Power Act (Anti-
trust Review). Serial 89-T1, 1966.

Overhead and Underground Transmission
Lines. Serial 89-63, 1966.

Exemption of Certain
Serial 89-38, 1965,

Nonprofit Rural
Serial 89-15, 1963,

Senate Committees on Commerce and
Public Works: Electric Vehicles and Other
Alternatives to the Internal Combustion
Engine. 1967.

Senate Committee on Finance: Treatment
of Tax EBenefits under Consolidated Returns.

Senate Committee on the Judiciary: Ad-
ministrative Procedure Act. 1967,

Qualifications: State fully your qualifica-
tions to serve in the position to which you
have been named. (attach sheet).

Future employment relationships:

1. Indicate whether you will sever all con-
nections with your present employer, busi-
ness firm, as<ociation or organization if you
are confirmed by the Senate. Yes.

2. As far as can be foreseen, state whether
you have any plans after completing govern-
ment service to resume employment, affili-
ation or practice with your current or any
previous employer, business firm, assocla-
tion or organization. No.

3. Has anybody made you a commitment
to a job after you leave government? No.

4. Do you expect to serve the full term for
which you have been appointed? Yes.

Potential conflicts of interest:

1. Describe any financial arrangements or
deferred compensation agreements or other
continuing dealings with business assoclates,
clients or customers who will be affected by
policies which you will influence in the po-
sition to which you have been nominated.
None.

2. List any Investments, obligations, liabili-
ties, or other relationships which might in-
volve potential conflicts of interest with the
position to which you have been nominated.
None.

Qualifications: Background of public serv-
ice in federal and state government, and ex-
perience abroad, is detailed in the attached
biolographical statement. In my present po-
sitlon I supervise & department of over 1500
employees engaged in all aspects of environ-
mental regulations and resource manage-
ment. That position demands integrity, can-
dor, hardwork, judgment and leadership.

3. Describe any business relationship, deal-
ing or financial transaction (other than tax-

Public TUtilitles.

Electric Cooperatives.
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paying) which you have had durlng the last
years with the Federal Government,
whether for yourself or relatives, on behall
of a cllent, or acting as an agent, that might
in any way constitute or result in a possible
confliet of Interest with the position to
which you have been nominated. None.

4. List and describe any lobbying activity
during the past 10 years in which you have
engaged for the purpose of directly or in-
directly influencing the passage, defeat or
modification of any legislation at the na-
tional level of government or for the purpose
of affecting the administration and execu-
tion of natlonal law or public policy. On be-
half of the State of New Jersey, I have testi-
fled before Congressional Committees, com-
municated with their Chalrmen, members
and staff, and have advised the New Jersey
delegation.

5. Explain how you will resolve any po-
tential conflict of Interest that may be dis-
closed by your responses to the above items.
I anticlpate no conflicts. If situations arise
that ralse a question, I shall ablde by the
dictates of consclence and advice of the At-
torney General or agency general counsel.

ENROLLED BILL PRESENTED

The Secretary of the Senate reported
that today, April 20, 1977, he presented
to the President of the United States the
enrolled bill (S. 489) to authorize sup-
plemental military assistance to Portu-
gal for the fiscal year 1977, and for other
purposes.

HOUSE BILLS REFERRED

The following bills were each read
twice by their titles and referred as in-
dicated:

H.R. 4836. An act to extend by seven
months of the term of the National Com-
mission on New Technological Uses of Copy-
righted Works; to the Committee on the
Judiciary.

H.R. 5101. An act to authorize appropria-
tions for activities of the Environmental
Protection Agency, and for other purposes;
to the Committee on Environment and Pub-
lic Works.

HR. 5864. An act to aoprove with modifi-
catlons certain proposed amendments to the
Federal Rules of Criminal Procedure, to
disapprove other such proposed amendments,
and for other related purposes; to the Com-
mittee on the Judiciary.

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first time
and, by unanimous consent, the second
time, and referred as indicated:

By Mr. PROXMIRE:

5. 1312, A bill to amend the Truth in Lend-
ing Act to facilitate compliance with require-
ments proposed under that Act by simplify-
ing such requirements, and for other pur-
poses; to the Committee on Banking, Hous-
ing and Urban Affairs.

8. 1313. A bill to require the enactment of
special legislation to continue the expendi-
ture or obligation of funds on any major mil-
itary or civil acqui=ition whenever the cost
of such acquisition has increased or, on the
basis of estimates, will increase by 50 per
centum or more; to the Committee on Gov-
ernmental Affairs.

By Mr. NELSON (for himself and Mr,
MATHIAS) ;

8. 1314, A bill to amend title 28, United
States Code, to provide that State prisoners
and Federal prisoners shall not be denied
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Federal habeas corpus relief on the ground
that such prisoners were previously afforded
a full and fair opportunity to litigate their
claims, and for other purposes; to the Com-
mittee on the Judiciary.
By Mr. DECONCINI (for himself, Mr,
ALLEN, Mr. BayH, and Mr. Ken-
NEDY) :

5. 1316. A bill to amend title 28, United
States Code, to provide more effectively for
bilingual proceedings in all district courts
of the United States, and for other purposes;
to the Committee on the Judiciary.

By Mr. CULVER:

S. 1316. A Dbill to authorize appropriations
for fiscal years 1978, 1979, and 19880 to carry
out State cooperative programs under the
Endangered Species Act of 1973, to the Com-
mittee on Environment and Public Works.

By Mr. RANDOLPH:

8. 1317. A bill for the rellef of Marletta
Dizon Pamintuan; to the Committee on the
Judiclary.

By Mr. MATSUNAGA:

5. 1318. A bill to permit the State of Hawall
to use the proceeds from the sale, lease, or
other disposition of certain real property for
any public purpose; to the Committee on
Armed Services.

8. 1319. A bill for the relief of certain na-
tives of the Philippines who served in the
U.8. Armed Forces during World War II; to
the Committee on the Judiciary.

By Mr, STONE:

5. 1320. A bill to amend the Federal Elec-
tion Campaign Act of 1971 with respect to
the filing of reports with State officers; to
the Committee on Rules and Administra-
tion.

By Mr. EAGLETON:

5. 1321. A bill to extend the deadline for
transmittal of U.S. Commission on Clvil
Rights report on unreasonable discrimina-
tion based on age In programs and actlvities
receiving Federal financlal assistance, and
for other purposes; to the Committee on
Human Resources.

5. 1322. A bill to revise the basls for estl-
mating the annual Federal payment to the
District of Columbia for water and water
services and sanitary sewer services fur-
nished to the United States; to the Commit-
tee on Governmental Affairs.

8. 1323. A bill for the rellef of Mr. and Mrs.
Harold H. Vollmer; to the Committee on the
Judiclary.

By Mr. LONG (for himself, Mr. Mac-
NUsoN, Mr. BaYH, and Mr. CasE) :

S. 1324, A bill to amend the Regional Rail
Reorganization Act of 1973 to require Conrail
to make premium payments under certain
medical and life insurance policies, to pro-
vide that Conrail shall be entitled to a loan
under section 211(h) of such act In an
amount required for such premium pay-
ments, and to provide that such premium
payments shall be deemed to be expenses of
admini=tration of the respective rallroads in
reorganization; to the Committee on Com-
merce, Science, and Transportation.

By Mr. PEARSON:

8. 1325. A bill to amend section 406(a) of
the Feferal Aviation Act of 1958 (49 U.S.C.
1376) to provide explicit statutory authority
for the payment of “flow-through” subsidy
pursuant to an experimental program ad-
ministered by the Clvil Aeronautics Board
during the period August 1, 1973 through
July 31, 1975; to the Committee on Com-
merce, Sclence, and Transportation.

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. PROXMIRE:

S. 1312. A bill to amend the Truth in
Lending Act to facilitate compliance with
requirements proposed under that act by
simplifying such requirements, and for
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other purposes; to the Committee on
Banking, Housing and Urban Affairs.
TRUTH IN LENDING SIMPLIFICATION AND
REFORM ACT

Mr. PROXMIRE, Mr. President, I am
today introducing the Truth in Lending
Simplification and Reform Act, legisla-
tion to amend the Truth In Lending Act.

As you know, I was the sponsor of the
original Truth in Lending Act and
worked long and hard for its passage. I
still believe that the guiding principal of
truth in lending—disclosure to the con-
sumer—is as important today as it was
in 1968 when the act was signed into
law. But truth in lending has gone amiss.

The Federal Reserve Board has written
a regulation which is so complex and
technical that, frankly, I often wonder if
even they understand it. Disclosure state-
ments have grown increasingly detalled
to the point where, instead of being con-
cise and understandable, they are liable
to be 2 feet long. My office files are bulg-
ing with letters from creditors who have
struggled in good faith to compvly with
the act but nonetheless found that they
were in violation. On top of this, some
consumers and their attorneys have
seized upon technicalities and recovered
statutory damages in the tens of thou-
sands of dollars. All of this, of course,
means greater costs for creditors which
in turn are passed along to all consumers.

I am also sad to say that administra-
tive enforcement by the Federal bank
regulatory agencies has been woefully in-
adequate. Oversight hearings before the
Committee on Banking, Housing and Ur-
ban Affairs last summer revealed a
shoeking laxity on their part in terms of
both attitude and resources. All three
agencies conceded that their enforcement
activities had been deficient, leading to
what the Comptroller of the Currency
called “an alarming degree of substan-
tial noncompliance” with the act. In
light of this admission, overeager con-
sumers by no means deserve all the blame
for the mountain of truth in lending liti-
gation.

I believe that now, 9 years after the
act's passage, we must take a compre-
hensive second look. This is by no means
a retreat from strong consumer credit
legislation. On the contrary, I regard
this as sn important opportunity to
strengthen the act by stripping away the
bureaucratic technicalities and making
the disclosures more meaningful to con-
sumers and easier for creditors to pro-
vide.

I am determined to reduce the com-
plexity of truth in lending, but not at the
cost of depriving consumers of the types
of information they want and need. In
addition, we must strengthen adminis-
trative enforcement of the act, as well
as provide additional aids for the con-
sumer so that the cost of credit is even
more readily available.

This legislation, then, has five objec-
tives: First, to eliminate unnecessary
disclosures which detract from key credit
information; second, to limit a creditor’s
civil liability so that damages attach
only to violations of a meaningful na-
ture; third, to make compliance easier
for creditors and more understandable
to consumers by requiring the Federal
Reserve Board to issue simple, easily
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understood model forms and clauses, like
Citibank’s, the proper use of which
would guarantee compliance; fourth, to
provide increased credit information to
consumers through “shopper's guides to
credit”; and finally, to strengthen ad-
ministrative enforcement of the act by
granting enforcement authority to cer-
tain State officials and by providing for
restitution to borrowers and publication
of the names of violating creditors when
serious violations have occurred.

I realize that truth in lending stream-
lining means different things to different
people. To me, it means making truth in
lending work better by making it less
complex, easier to comply with, and—
above all else—an even more useful tool
for consumers who are shopping for
credit.

Mr. President, I ask unanimous con-
sent that the text of the bill, a section-
by-section analysis, and copies of Citi-
bank’s old and newly revised disclosure
statements be printed at this point in the
RECORD.

There being no objection, the bill and
material were ordered to be printed in
the REcoORD, as follows:

S. 1312

Be iit enacted by the Senate and House
of Representatives of the United States of
America in Congress assembled, That this
Act may be cited as the “Truth in Lending
Simplification and Reform Act".

AGRICULTURAL CREDIT

Sec. 2. (a) Section 103(h) of the Truth
in Lending Act is amended by striking out
“household, or agricultural” and inserting in
lieu thereof “or household".

(b) Section 104 (1) of such Act Is amended

by striking out “or commercial” and insert-
ing in lieu thereof a comma and “commer-
cial, or agricultural”,
(c) Section 104 of such Act is amended by
striking out paragraph (5).
ADMINISTRATIVE ENFORCEMENT

SEc. 3. Section 108 of the Truth In Lending
Act is amended by adding at the end thereof
the following:

“{e) In any case where a State has been
granted an exemption pursuant to section
123, 171, or 186, compliance with the require-
ments imposed under the applicable law of
such State shall be enforced under that law
by the appropriate agency or official of that
State with respect to the activities within
that State of any creditor or lessor doing
business In that State, including any creditor
or lessor which is subject to the jurisdiction
of a Federal department or agency specifi-
cally referred to In subsection (a), but only
as to those classes of transactions exempted
by the Board.".

RESTITUTION TO BORROWERS

SEc. 4. Section 108 of the Truth in Lending
Act is amended by adding at the end thereof
the following:

“(f) In carrying out its enforcement ac-
tivities under this section, each agency re-
ferred to In subsection (a) or (¢) shall take
the following actions to obtaln voluntary
compliance with the requirements of this
title:

“{1) In cases where an annual percentage
rate or finance charge was inaccurately dis-
closed, the agency shall require the creditor
to make an adjustment to the account of
the person to whom credit is extended, ex-
cept where the agency finds the result of
such a requirement would be unreasonably
burdensome, to insure that such person will
not be required to pay a finance charge in
excess of the finance charge actually dis-
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closed or the dollar equivalent of the an-
nual percentage rate, whichever is lower.

“(2) In the event a creditor falls or re-
fuses to comply with any requirement issued
in accordance with this subsection within
a reasonable perlod, the agency shall In writ-
ing notify the person to whom credit is ex-
tended of the facts known to the agency
and of the rights accruing to that person
under this title.

“(g) When an agency referred to in sub-
section (a) or (c) finds that a creditor has
engaged In repeatzd and substantial viola-
tions of this tltle or regulations of the
Board, the agency shall make information
available to the publle which, in accordance
with regulaticns of the Board, may include
the name of the creditor involved, the num-
ber of violations discovered, the percentage
of transactions Inspected and found to be in
violation, the nature of the violations found,
the amount of monetary adjustments, If any,
made by the creditor, and any other informa-
tion deemed appropriate by the agency.”.

LIMITATION ON CIVIL ACTIONS

Sec. 5. Section 130(e) of the Truth In
Lending Act is amended to read as follows:

*“(e) An action under this section may
be brought in any United States district
court, or in any other court of competent
jurisdiction, within one year from the date
of the occurrence of the violation, except
where the consumer has recelved notice of
a violation pursuant to section 108(e), in
which case the acticn may be brought within
90 days thereafter, but in no event mores than
three years from the date of the transaction."”.

ANNUAL REPORTS

Sec. 6. Section 114 of the Truth in Lending
Act is amended by striking out “Not later
than January 3 of each year after 1969" and
inserting in lieu thereof "Each year".

(b) Section 18(f) (5) of the Federal Trade
Commission Act (15 U.S.C. 58a(f)(5)) Iis
amended by striking out “not later than
March 15 of each year".

(c¢) Section T07 of the Equal Credit Op-
portunity Act is amended by striking out
“Not later than February 1 of each year
1976" and inserting in lieu thereof "Each
year™.

MODEL FORMS AND CLAUSES

Sec. 7. (a) (1) Chapter 1 of the Truth In
Lending Act is amended by adding at the
end thereof the following new section:

“§ 116. Model forms and clauses.

“(a) The Board shall issue model forms
and clauses for common transactions to
facilitate compliance with the disclosure re-
quirements of this title and to ald the
borrower in understanding the transaction
by utilizing readily understood language to
simplify the technical nature of the dis-
closures.

“{b) Such forms and clauses shall be
adopted by the Board after notice duly given
in the Federal Register and opportunity for
public comment In accordance with section
553 of title 5, United States Code.".

(2) The table of sections of chapter 1 of
the Truth In Lending Act ls amended by
adding at the end thereof the following:
"16. Model forms and clauses.”.

(b) Section 130(f) of the Truth in Lend-
ing Act is amended to read as follows:

“(f) No provision of thls section or sec-
tion 112 imposing any liability shall apply
to—

“(1) any act done or omitted in good
faith in conformity with any rule, regula-
tion, or interpretation thereof by the Board
or in conformity with any interpretation or
approval by an officlal or employee of the
Federal Reserve System duly authorized by
the Board to issue such interpretations or
approvals under such procedures as the
Board may prescribe therefor; or
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“(2) any failure to make disclosures in
proper form if the creditor utlilized any ap-
propriate model form or clause lssued by
the Board,

notwithstanding that after such act, omis-
slon has occurred, or after the use of such
form or clause, such rule, regulation, ap-
proval, or model form or clause is amended,
rescinded, or determined by judicial or other
authority to be invalid for any reason.”,

RECESSION RIGHTS

Sec. 8. The first sentence of section 125(a)
of the Truth in Lending Act is amended by
striking out “residence’” and Inserting in lieu
thereof “dwelling’.

OPEN END CREDIT PLANS

Sec. 9. (a) Section 127(a) of the Truth In
Lending Act |s amended by striking out par-
agraph (5).

(b) Section 127(b) of the Truth in Lending
Act is amended by striking out paragraph
{(7):

FINANCE CHARGE ITEMIZATION

Sec. 10. (a) Section 128(a) (6) of the Truth
in Lending Act is amended to read as follows:

“{6) Except in the case of a sale of a dwell-
ing, the amount of the finance charge, which
ghall be itemized if it contains more than
one charge.".

(b) Section 129(a) (4)
amended to read as follows:

“(4) Except In the case of a loan secured
by a first llen on a dwelling and made to
finance the purchase of that dwelling, the
amount of the finance charge, which shall
be itemized if it contalns more than one
charge.”.

(c) Sectlon 106 of such Act is amended by
striking out paragraph (d).

DEFAULT CHARGES

Sec, 11. (a) Section 128(a) (9) of the Truth
in Lending Act is amended to read as fol-
lows:

“{9) Any mometary charge payable in the
event of a late payment or delinquency.”.

(b) Section 128(a)(7) of such Act is
amended to read as follows:

“(7) Any monetary charge payable in the
cvent of a late payment or delinguency.”.

SECURITY INTERESTS

Sec. 12. (a) Sectlon 128(a)(10) of the
Truth in Lending Act is amended to read as
follows:

“{10) A statement indicating that a se-
curity interest is taken in any property which
is the subject of the extension of credit and
a clear ildenti®catlon of any other property
in which a security Interest is held or is to be
retained or acquired by the creditor in con-
nection with the extension of credit.”.

(b) Section 129(a)(8) of such Act Is
amended to read as follows:

“(8) A statement Indication that a secu-
rity interest is taken in any property which
Is acquired with the proceeds of the exten-
ston of credit and a clear ldentification of
any other property in which a security in-
terest is held or Is to be retained or acquired
by the creditor in connection with the exten-
sion of credit.”.

LIMITED CIVIL LIABILITY

Sec. 13. The text preceding clause (1) of
section 130(a) of the Truth in Lending Act
is amended to read as follows:

“Except as otherwise provided In this sec-
tion, any creditor who falls to comply with
any requirement imposed under this chapter
(other than under section 128); any require-
ment Iimposed under section 128 of this
chapter with respect to disclosure of the
total of the amount to be financed, the
finance charge, the annual percentage rate,
the number, amount, and due dates of pay-
ments scheduled fo repay the indebtedness,
any monetary charge payable in the event of
a late payment or delinquency, the existence
of and identification of property subject to

of such Act 1Is
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a security interest, or the borrower's right to
rescission; or any requirement imposed under
chapter 4 or 5 of this title, with respect to
any person is liable to such person in an
amount equal to the sum of—".

SET-OFF RIGHTS

Sec. 14, Section 130(h) of the Truth in
Lending Act is amended by adding at the
end thereof the following new sentence:
“This subsection may not be construed to
prohlbit such person from ralsing a ereditor's
violation of this title by way of recoupment,
offset, or counterclaim In an action before
a court of competent jurlsdiction where per-
mitted by law.".

DISSEMINATION OF ANNUAL PERCENTAGE RATES

SeEc. 15, (a) Chapter 2 of the Truth in
Lending Act is amended by adding at the
end thereof the following new section:

"8 136. Dissemination of annual percentage
rates

*(a) The Board shall semlannually collect,
publish, and disseminate to the public the
annual percentage rates charged for credit,
other than open end credit, by all creditors
extending or offering to extend such credit
in each standard metropolitan statistical
area with populations in excess of 500.000.

“{b) The Board is authorized to enter into
contracts or other arrangements with appro-
priate local consumer or public interest orga-
nizations to carry out Its functions, under
subsection (a), and to furnish financial
assistance in support thereof.”,

{b) The analysis of such chapter is amend-
ed by adding at the end thereof the following
new item:

“130. Dissemination of annual
rates.".

percentage

EFFECTIVE DATE

SEC. 16. The amendments made by this Act
take effect upon the expiration of 1 year after
the date of enactment of this Act.

First NATIONAL CITY BANK, PERSONAL
FINANCE DEPARTMENT—NEW YORK
Application Number
Annual percentage rate———M—— o
Total of payments (4)--(7) &
Proceeds to Borrower (1) $—m8H7m—
Property Ins. Premium (2) g§—mn—
Filing fee (3) &
Amount financed (1)+4(2)+(3) (4) g——
Prepaid finance charge (5) $——— MM
Group credit Life Ins. premium (6) g——
Finance Cbarge (5)-+(6) (7) $—m—
PL. NO. and date loan made
For value recelved, the wundersicned
(jointly and severally) hereby promise(s)
to pav to First National Citv Bank (the
“Bank") at its office at 399 Park Avenue,
New York, New York 10022 (1) the sum of
(% ) (Total of Pavments)
( ) in equal consecutive
monthly instalments of § each on the
same day of each month, commencing
days from the date the loan In made; or
( ) In —— equal consecutive weekly in-
stalments of & each on the same day of
each week. commencing not earlier than §
days nor later than 45 days from the date
the loan is made: or ( ) in egual con-
secutive bi-weekly instalments of $——
each, commencing not earlier than 10 days
nor later than 45 davs from the date the
loan is made, and on the same day of each
second wesk thereafter: or ( ) In
ecual consecutive semi-monthiv instalments
of & each, commencineg not earlier than
10 davs nor later than 45 davs from tha date
the loan Is made, and on the fame dav of
each semf-monthlv period thereafter, (iif) a
fine comouted at thae rate of 5¢ per 81 on any
instalment which has become due and re-
mained unvaid for a veriod in exress of 10
davs, provided (A) If the bproceeds to the
borrower are 810.000 or less, no snch fine
shall exceed 85 and the aggregate of all
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such fines shall not exceed the lesser of 2%
of the amount of this note or $25, or (B) if
the annual percentage rate stated above is
7.50% or less, the limitations provided in
(A) shall not apply and no such fine shall
exceed $25 and the aggregate of all such
fines shall not exceed 2% of the amount of
this note, and such fine(s) shall be deemed
liguidated damages occasioned by the late
payment(s); (iii) in the event of this note
maturing, subject to an allowance for un-
earned interest attributable to the matured
amount, interest at a rate equal to 1% per
month and (iv) if this note is referred to an
attorney for collection, a sum egual to all
costs and expenses thereof, Including an
attorney's fee equal to 15% of the amount
owing on this note at the time of such
reference, for necessary court costs. The
acceptance by the bank of any payment(s)
even if marked payment in full or similar
wording, or {f made after any default here-
under, shall not operate to extend the time
of payment of or to walve any amount(s)
then remaining unpald or constitute a walver
of anv rights of the bank hereunder,

In the event thls note Is prepald in full
or refinanced, the borrower shall rezelve a re-
fund of the unearned portion of the prepaid
finance charge commuted in accordance with
the rule of 78 (the "“sum of the digits" meth-
od). Provided that the bank may retain a
minimum finance charge of $10, whether or
not earned, and, except in the case of a re-
financing, no refund shall be made if it
amounts to less than 81. In addition, upon
any such prepayment or refinancing, the bor-
rower shall recelve a refund of the charga,
if any, for group credit life insurance in-
cluded In the loan equal to the unearned por-
tion of the premium paid or payable by the
holder of the obligation (computed In ac-
cordance with the rule of 78), provided that
no refund shall be made of amounts less than
81,

As collateral security for the payment of
the indebtedness of the undersigned hereun-
der and all other indebtedne=s or liabilitles
of the undersigned to the bank, whether
joint, several, absolute, contingsnt, secured,
unsecured, matured or unmatured, under any
present or future note or contract or agree-
ment with the bank (all such indebtedness
and liabilities being hereinafter collectively
called the "obligations™), the bank shall have,
and is hereby granted, a security intere=t
and/or right of set-off in and to (a) all
monies, securities and other property of the
undersigned now or hereafter on deposit with
or otherwise held by or coming to the posses-
sion or under the control of the bank,
whether held for safekeeping, collection,
transmis=sion or otherwise or as custodian, in-
cluding the proceeds thereof, and any and
all clalms of the underrigned against the
bank, whether now or hereafter existing, and
{b) the following described versonal prop-
erty (all such monies, securities, property,
proceeds. clalms and personal property being
hereinafter collectively called the ‘“collater-
al"): ( ) Motor Vehicle ( ) Boat ( )
Stocks, () Bonds, () Savings, and/or____
see customer’s copy of security agreement(s)
or collateral re-eipt(s) relative to this loan
for full description.

If this note is secured by a motor vehicle,
boat or aircraft, broperty insurance on the
collateral is required, and the borrower may
obtain the same through a person of his own
cholce.

If this note is not fully secured by the col-
lateral specified above, as further securlty for
the payment of this note, the bank has taken
an assignment of 109 of the under=igned
borrower’s wages in accordance with the wage
assignment attached to this note.

In the event of default in the payment of
this or any other Obligation or the perform-
ance or observance of any term or cove-
nant contained herein or in any note or
other contract or agreement evidencing or
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relating to any Obligation or any Collateral
on the Borrower's part to be performed or
observed; or the undersigned Borrower shall
die; or any of the undersigned become in-
solvent or make an assiznment for the bene-
fit of creditors; or a petition shall be filed by
or against any of the undersigned under any
provision of the Bankruptcy Act; or any
money, securi‘ies or property of the under-
signed now or hereafter on deposit with or in
the possession or under the control of the
Bank shall be attached or become subject to
distraint proceedings or any order or process
of any court; or the Bank shall deem {itself to
be insecure, then and in any such event, the
Bank shall have the right (at its option),
without demand or notice of any kind, to
declare all or any part of the Obligations to
be immediately due and payable, whereupon
such Obligations shall become and be Imme-
diately due and payable, and the Bank shall
have the right to exercise all the rights and
remedies avallable to a secvred party upon
default under the Uniform Commercial Code
(the "“Code”) in effect in New York at the
time, and such other rights and remedies as
may otherwise be provided by law. Each of
the undersigned agrees (for purposes of the
"Code") that written notice of any proposed
sale of, or of the Bank's electlon to retaln,
Collateral malled to the undersigned Bor-
rower (who is hereby appointed agent of
each of the undersigned for such purpose)
by first class mall, postage prepald, at the
address of the undersigned Borrower indi-
cated below three business days prior to such
sale or election shall be deemed reasonable
notification thereof. The remedies of the
Bank hereunder are cumulative and may be
exercised concurrently or separately. If any
provision of this paragraph shall conflict
with any remedial provision contained in
any eecurity agreement of collateral receipt
covering any Collateral, the provisions of
such security agreement or collateral receipt
shall control.

Acceptance by the Bank of pavments in
arrears shall not constitute a walver of or
otherwise affect any acceleration of payment
hereunder or other right or remedy exercis-
able hereunder. No failure or delay on the
part of the Bank in exercising, and no failure
to file or otherwise perfect or enforce the
Bank's security interest in or with resvect to
any Collateral, shall operate as a walver of
any right or remedy hereunder or release any
of the undersiened, and the Obligations of
the undersigned may be extended or walved
by the Bank, any contract or other agree-
ment evidencine or relatine to any Obliga-
tlon or any Collateral may be amended and
any Collateral exchanged, surrendered or
otherwise dealt with in accordance with any
agreement relative thereto, all without af-
fecting the liability of any of the under-
slened. In any litigation (whether or not
arising out of or relating to any Obllgation or
Collateral or other matter connected here-
with) in which the Bank and any of the
undersiened may be adverse parties, the
Bank and each such undersirned hereby
walves their respective right to demand trlal
by jury and, additionally, each such under-
sioned walves his richt to interpo<e In any
such litiration any counterclaim of any na-
ture or description: which he may have
against the Bank. Im addition, the Bank shall
not be deemed to have obtalned knowledge
of any fact or notice with respect to any
matter relatine to this note or any Collateral
unless contained in a written notice malled,
postage prepald. or personallv delivered to
the Personal Finance Devartment of the
Bank at {ts address set forth above. Each of
the undersiened, by his slenature hereto,
hereby waives presentation for pavment. de-
mand, notlce of non-pavment, protest and
notice of protest with respect to the indebt-
edness evidenced by this note, and each
such wundersigned hersby agrees that this
note shall be deemed to have been made
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under and shall be construed in accordance
with the laws of the State of New York.

Each of the undersizned hereby authorizes
the Bank to date this note as of the day the
loan evidenced hereby is made, to correct
patent errors herein and, at its option, to
cause the signatures of one or more co-mak-
ers to be added without notice to any prior
obllgor.

Receipt of a copy of this note, appropri-
ately filled in, is hereby acknowledged by the
borrower:

Full signature, and complete addresses

Borrower —

Wife or husband of borrower as co-maker

Co-maker
Co-maker

ASSIGNMENT OF WAGES, SALARY, COMMISSIONS
OR OTHER COMPENSATION FOR SERVICES

This Assignment is executed as security
for, or as a manner or method of repayment
of, money advanced by a bank, trust com-
pany or credit unlon doing business in New
York.

To: First National City Bank—as assignee,
Personal Finance Department, 810 Seventh
Avenue, New York, New York 10019,

Date ———, 19—,

I, the undersigned, being the “Borrower"
indicated on the promissory note which
appears above, In consideration of your
making the loan evidenced by sald note,
do hereby assign to you, as collateral
security for the payment of the indebted-
ness evidenced thereby, any and all monies
which may hereafter become due or ow-
ing to me a salary, wages, commissions
or other compensation for services from
any present or future employer of mine
(herein referred to as my “Employer"), to
the extent of an amount equal to 109, there-
of, computed at the time when such salary,
wage(s), commission(s), or other compensa-
tion is (are) payable, and you are hereby au-
thorized to apply the same, as and when re-
celved by you, to the satisfaction of all such
indebtedness as shall then be due and owing
by the undersigned on account of said note
until all such indebtedness shall be fully
pald.

I hereby authorize my Employer to give
full force and effect hereto, he being hereby
released and discharged from any and all
liability to me for or on account of any and
all monies which may be paid you hereunder.

I hereby acknowledge receipt of a copy
hereof.

This is an assignment of wages, salary,
commissions or other compensation for
services.

Signature of assignor:

Sign full name

(Signature of complete name of assignor)

NOTICE OF PROPOSED GROUP INSURANCE

Credit life insurance on the life of the
“Borrower” obligated under the Note on the
reverse side hereof may be taken out by the
Bank under a group life insurance policy
issued to the Bank by The Prudential Insur-
ance Company of America, having its home
office in Newark, New Jersey. Buch insurance,
if effected on the life of the Borrower, will
be effective from the date of sald Note until
the Note is repaid, or said group policy ter-
minates, or the final maturity date of the
Note, whichever first occurs, in an amount
necessary to reduce or extinguish the Bor-
rowers indebtedness under said Note, but not
to exceed $20,000 in respect of all indebted-
ness of the Borrower to the Bank for which
the life of the Borrower may have been in-
sured under said group life Insurance policy,
the proceeds of which insurance shall be paid
to the Bank for application to the discharge
of such indzbtedness. If an identifiable
charge is to be made to the Borrower for such
insurance, the amount thereof will be set
forth at Item (6) of the Note on the reverse
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side hereof, If any such insurance for which
an identifiable charge has been made to the
Borrower is declined by the insurer or other-
wise does not become eflective, the Borrower
will be given immediate notice thereof and
any such charge pald by the Borrower will be
promptly refunded. The Borrower will receive
a certificate of insurance relative to any
insurance effected on his life within 30 days
of the date of the Note.

Borrower to sign if identifiable charge is
made.

The application for credit evidenced by the
note on the reverse side of this form has
been;

Withdrawn—the accommodation requested
cannot be granted at this time except on the
terms or conditions offered to you. This de-
cision was based in part:

Declined—The declslons not to grant the
accommodation requested at this time was
based in part:

On information, not necessarily of a de-
rogatory nature, contained in a consumer re-
port from the consumer reporting agency(s)
listed below.

On information, not necessarily of a derog-
atory nature, obtained from sources other
than a consumer reporting agency, you may,
within sixty days of the receipt of this dis-
closure, submit a written request for the
reasons for our decision.

Bignature: Date

SUMMARY OF CERTAIN SECTIONS OF ARTICLE 3-A
OF THE PERSONAL PROFERTY LAW OF THE STATE
OF NEW YORK

§ 46—c—An assignment of earnings (As-
signment) shall be contained In a separate
written instrument, and at its top and just
above the place reserved for the signature of
the ascignor, must be described in at least
10 point bold type, as an assignment of
wages, etc.; it must contain the name and
address of the assignee and, in its text or in
a writing permanently attached, identify
specifically and describe fully the transac-
tion to which it relates, the amount of the
indebtedness, the dates on which and place
at which payments are to be made, and that
it secures only the transaction or serles of
transactions described in such assignment.

§ 46-e—The Assignment must be person-
ally executed by the assignor and a copy of it,
and of any papers attached thereto, together
with a copy of any papers executed by the
assignor pertaining to the transaction de-
scribed in the Assignment, must be delivered
to the assignor before the same is filed with
the employer.

§ 46-f—Except as provided by Article 9 of
the New York Banking Law, the charges
made by the assignee must not exceed a
greater sum than 189 per annum on the
amount of the loan or advance, except as
permitted by Section 5-531 of the General
Law of New York.

§ 48—Before an Asslgnment (except asslgn-
ments given security for money actually ad-
vanced to or at the request of the assignor
by any bark, trust company or credit union
doing business In the State of New York)
shall be filed with an employer:

(a) the assignor must be at least 21 days
in default on a payment, and after such de-
fault the assignee must have malled to the
assignor by certified malil, return receipt re-
quested, a copy of the Assignment and any
attached papers with a written notice that,
unless the amount in default shall be paid
within 20 days from the date of the malling,
the Assignment will be served on the assign-
or's employer, and advising assignor of his
right to a hearing on the validity of the As-
signment (pursuant to §47-e, below) and
any defense to the underlying debt;

(b) if the assignor notifies the assignee of
a defense, the assignee cannot file the Assign-
ment until it obtains a court order;
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(c) the written notice given the assignor
must instruct him to bring the notice with
him and have any payment endorsed thereon
and, If a payment is so endorsed, Jr if the
assignor receives, a written receipt referring
to the notice, the Assignment cannot be
served on the employer until subsequent de-
fault and simlilar notice.

(d) if the notice is returned undelivered,
it may then be served the same as a sum-
mons or mailed to the Assignee by certified
mall, return receipt requested, where he
works.

§ 4T-e—With the exception of an order
made by a family court or in a matrimonial
proceeding, the assignor, his employer or any
other interested party may commence a spe-
clal proceeding to vacate the Assignment In
the county where assignee or assignor resides
or where the Assignment is filled. The court
may consider any defense to the Assignment
and underlying debt, with burden of proof on
each to be on the Assignee, and may grant
appropriate interim relief, If vacated by &
judgment it may be presented to the county
clerk.

§ 48-a—No amount is deductible from the
assignor’s future earnings until at least 10
days have elapsed after a true and authenti-
cated copy of the Assignment together with
an itemized statement of the amount then
due the assignee, has been filed with the
employer, and, if the assignment relates to
indebtedness of less than $1,000: (a) the
amount collectible in any month can be not
more than 109 of the assignor's earnings in
that month; (b) it is subordinate to any
prior assignment, income executicn or order
under Section 5226 of the Civil Practice Law
and Rules of New York.

§ 48-b—No amount is deductible from the
asslgnor’s future earnings unless the same
exceed, $85 per week.

§ 48-c—Unemployment by the assignor at
the time of or subsequent to the Assignment
does not prevent the Assignment from be-
coming effective later.

§ 40—Banks, Trust Companies and Credit
Unilons doing business in the state of New
York are not required to file such an Assign-
ment with any public office or officer.

FIrsT NATIONAL CITY BANK
CONSUMER LOAN NOTE

Date ., 18 .

(In this note, the words I, me, mine and
my mean each and all of those who signed
it. The words you, your and yours mean First
National City Bank.)

Terms of Repayment: To repay my loan,
I promise to pay you Dollars
($———). I'll pay this sum at one of your
branches in uninterrupted —— install-
ments of $—— each. Payments will be due

, starting from the date the

loan is made.

Here’s the breakdown of my payments:

1. Amount of the Loan §———

2. Property Insurance Premium $§————

3. Filing Fee for Security Interest §———

4, Amount Financed (1+2+3) &

5. Finance Charge $——

6. Total of Payments (4+45) §——
Annual Percentage Rate———%

Prepayment of Whole Note: Even though
I needn’t pay more than the fixed install-
ments, I have the right to prepay the whole
outstanding amount of this note at any time,
If I do, or if this loan is refinanced—that
is, replaced by a new note—you will refund
the unearned finance charge, figured by
the rule of 78—a commonly used formula for
figuring rebates on installment loans. How-
ever, you can charge a minimum finance
charge of $10.

Late Charge: If I fall more than 10 days
behind in paying an installment, I promise
to pay a late charge of 5% of the overdue
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installment, but no more than $5. However,
the sum total of late charges on all in-
stallments can't be more than 27 of the
total of payments or $25, whichever is less.

Security: To protect you if I default on
this or any other debt to you, I give you
what is known as a security interest im
my | ]| Motor Vehicle and /for (see
the Security Agreement I have given you
for a full description of this property), [ |
Stocks, | | Bonds, | | Savings Account (more
fully described in the receipt you gave me
today) and any account or other property
of mine coming into your possession.

Insurance: I understand I must main-
tain property insurance on  the property
covered by the Security Agreement for its
full insurable value, but I can buy this in-
surance through a person of my own
choosing.

Default: I'll be in default:

1. If I don't pay an installment on time; or

2. If any other creditor tries by legal process
to take any money of mine in your possession.

You can then demand immediate pay-
ment of the balance of this note, minus the
part of the finance charge which hasn't been
earned figured by the rule of 78. You will also
have other legal rights, for instance, the
right to repossess, sell and apply security to
the payments under this note and any other
debts I may then owe you.

Irregular Payments: You can accept late
payments or partial payments, even though
marked “payment in full,” without losing any
of your rights under this note.

Delay in Enforcement: You can delay en-
forcing any of your rights under this note
without losing them.

Collection Costs: If I'm in default under

this note and you demand full payment, I
agree to pay you interest on the unpaid bal-
ance at the rate of 1 percent per month, after
an allowance for the unearned finance charge.
If you have to sue me, I also agree to pay your
attorney’'s fees equal to 15 percent of the

amount due, and court costs. But if T defend
and the court decides I am right, I under-
stand that you will pay my reasonable at-
tornev's fees and the court costs.

Comakers: If I'm signing this note as a
coma¥er, I acree to be equally responsible
with the borrower. You don't have to notify
me that this note hasn't been paid. You can
chanee the terms of pa'ment and release
any security without notifying or releasing
me from resconsibility on this note.

Cony Recelved: The borrower acknowledges
receipt of a completely filled-in copy of this
note.

Signatures, and addresses

Borrower:

Comaker:

Comaker:

Comaker:

Hot Line: If something should hanpen and
you can't pav on time, nlease call us imme-
diatelv at (212) 559-30R1.

Per=onal Finance Department, Plirst Na-
tional City Bank,

TRUTH IN LENTING STMPLIFICATION AND RE-
FORM ACT SECTION-BY-SECTION ANALYSIS
Sec. 1. The Act is cited as the Truth in

Lending Simplification and Reform Act.

Sec. 2. Aericultural credit.—Would amend
sections 103(h), 104(1), and 104(5) to ex-
emot creit transactions which are primarily
for agricultural purpcses. The Federal Re-
serve Board has pointed ont that inelusion
of agricultural credit in Truth in Lending
has re=ulted in numerous complexities in
Reeulation Z. In addition, the Board believes
that Truth in Lending has been of little
value in such transactions besause they are
primarilv commercial in nature,

Sec. 3. Administrative enforcement.—
Would amend =ection 108 to grant authority
to state officlals in exempted states to en-
force state Truth in Lending laws with re-
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gard to national banks and federal savings
and loan associations within such states,
Banking officials in exempted states are pres-
ently unable to examine these institutions
to assure that they are in compliance with
state law. Substantial evidence exists that
there is widespread noncompliance, and the
effectiveness of the Act would be enhanced
by providing for this added enforcement.

Sec. 4. Restitution to borrowers—Would
amend section 108 to require enforcement
agencies to request restitution to borrowers
in those cases where the annual percentage
rate or finance charge in a transaction was
inaccurately disclosed, In such a case, the
borrower’s account would be adjusted, ex-
cept where the agency finds it would be un-
reasonably burdensome, so that the borrower
will not be required to pay a finance charge
in excess of the finance charge actually dis-
closed or the dollar equivalent of the annual
percentage rate, whichever Is lower. If a
creditor refuses to provide restitution, the
enforcement agency shall notify the bor-
rower of the facts discovered and of the bor-
rower's rights under the Act,

Statistics recently compiled by the Fed-
eral Deposit Insurance Corporation indicate
that errors in the finance charge and annual
percentage rate—the two most important
disclosures—are the most frequent Truth in
Lending violations. The States of Connecti-
cut, Maine, and Wisconsin currently utilize a
similar enforcement scheme with regard to
their Truth in Lending laws, and officials of
these states believe this has led to a dramatic
increase In creditor compliance. Strength-
ened enforcement techniques are eszential if
greater compliance is to be achieved.

The amendment further provides that
where an azency finds that a creditor has
engaged in repeated and substantial viola-
tions of the Act, it is authorized to publicize
the name cof the creditor and other infor-
mation regarding the frequency and nature
of the violations. This is currently the prac-
tice of officials in Connecticut and has led
to increased creditor compliance.

Sec. 5. Limitation on civil actions—Would
amend section 130(e) to provide that a con-
sumer who receives notification of a Truth
in Lending violation from an enforcement
agency pursuant to section 4, above, may
file a civil action for damages within 90 days
after such notification, notwithstanding that
more than one year has elapsed since the
violation. No such action may be commenced,
however, more than three years from the
date of the transaction. This section com-
plements the previous section under which
enfcrcement agercies are required to notify
borrowers of certain violations when a cred-
itor refuses to provide restitution.

8ec. 6. Annual reports.—Would amend
section 114 of the Truth In Lending Act, sec-
tion 18(f) (5) of the Federal Trade Commis-
sion Act, and section 707 of the Equal Credit
Oaportunity Act in order to permit the Fed-
eral Reserve Board to submit its annual re-
ports for these statutes as part of the Board's
general annual report. This has been recom-
mended by the Federal Reczerve Board.

Sec. 7. Model forms and clauses.—Would
amend Chapter 1 of the Truth in Lending
Act to require the Federal Reserve Board
to issue model forms and clauses for common
consumer credit transactions. The forms
should be written In readily understood
language designed to simplify the technical
nature of the disclosures. Prior to adopting
these forms, the Board shall provide notice
through the Federal Register and obtain the
comments of all interested parties. In addi-
tion, section 130(f) is amended to provide
that prover use of these model forms would
constitute a defense as to the form of dis-
closures in clvil actions.

Issnance of model forms and clauses will
greatly aid creditors by eliminating uncer-
tainty as to compliance, lessening creditor
costs, and reducing the amount of civil iti-
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gation. Credit industry representatives have
long sought such forms from the Federal
Reserve Board.

Sec. 8. Recission rights.—Would amend
section 125(a) to substitute “dwelling” for
“residence” thereby making clear that recis-
sion rights apply only to transactions in
which the creditor is taking a security inter-
est in real property containing the borrow-
er's home, and not to security interests cov-
ering vacant lots. This amendment has been
recommended by the Federal Reserve Board.

Sec. 9. Open end credit plans.—Would
strike out section 127(a)(5) and section 127
{b)(7) which call for disclosure of an “aver-
age effective annual percentage rate of re-
turn” in certaln open end plans. This amend-
ment has been recommended by the Federal
Reserve Board on the ground that these sec-
tions have rarely, if ever, been used and have
accounted for an entire section of Regula-
tion Z.

Sec. 10. Finance charge {itemization.—
Would amend cections 128(a)(6) and 129
(a) (4) to affirm the Federal Reserve Board's
interpretation of these sections to the effect
that finance charges which consist of only
one element need not be itemized. Enactment
of these amendments would substantially
reduce litigation.

In addition, would strike out section 106
(d) which permits certain types of charges,
such as taxes, to be excluded from the finance
charge if separately itemized. These charges
are imposed on cash and credit customers
allke, s0 inclusion in the finance charge is
inappropriate. The  amendment, recom-
mended by the Federal Recerve Board, will
conceptually simplify the Act.

Sec. 11. Default charges.—Would amend
sectlons 128(a)(9) and 129(a)(7) to make
clear that these provisions do not require
dizclosure of a creditor's right of accelera-
tion upon default or other charges which
are not monetary fees payable directly upon
default. These amendments have been rec-
ommended by the Federal Reserve Board and
should substantially reduce litigation.

SEec, 12. Security interests.—Would amend
sections 128(a)(10) and 129(a)(8) to elimi-
nate the need for creditors to disclose the
type of security interest taken by a creditor.
This information is of little, If any, benefit
to borrowers, but has resulted in consider-
able litization. In addition, the=e amend-
ments would limit the requirement for a
clear identification of propertv taken as secti-
ritv in a closed-end transaction to make it
inapplicable to those items which are being
purchased. While a creditor need not clearly
identify the provoerty sublect to a security
interest if it is the item wvpurchased, the
creditor still must state that purchased
items are subject to a securitv interest. These
amendments, which have been recommended
bv the Federal Reserve Board, would reduce
the comnblexity of disclnsure statements
withnut limjtine informatign ta harpowers.

Sec. 13. Limited elvil Habllity—Wonld
amend section 130(a) to limit civil Nability
in rloced-end tran=actions to seven tymes of
disclosure violatlons: (1) the amount to he
financed; (2) the finance charee; (3) the
annual rercentage rate; (4) the number,
amount, and duve dates of nayments sched-
uled to remay the indebtedness; (5) any
monetary charge navahle in the event of a
late pavment or delinovency: (8) the exist-
ence of and ldentification of rronerty sub-
ject to a security interest; and (7) the bor-
rower's richt of recisslon.

Creditors currently face civil Hability for
imrrorerly disclosing a host of closed-end
credit terms which often are already known
to the borrower or are of only secondary im-
portance in shooning for credit, This amend-
ment will reduce by more than half the num-
ber of disclosures for which creditors will be
civilly liable. Creditors will no loneer be Ha-
ble for imoronerly di=closing the following:
the name of the creditor; the cash price; the
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downpayment; the unpald balance of the
cash price; other itemized charges compris-
ing the amount financed; the unpaid bal-
ance; the deferred payment price; the total
of payments; any prepayment penalty; the
method of rebating unearned interest upon
prepayment; the date on which the finance
charge begins to accrue; and the sequence
of disclosures.

This amendment will limit eivil liability
to only those disclosures of primary impor-
tance and will thereby sharply reduce litiga-
tion.

Sec. 14. Set-off rights.—Would amend sec-
tion 130(h) of the Truth in Lending Act to
make clear that this section, which prohlbits
a borrower from offsetting Truth in Lending
damages agalnst a debt owed unless a court
has found a Truth In Lending violation, does
not prohibit a borrower from raising a credl-
tor’'s violation by way of recoupment or simi-
lar doctrine where permitted by State law.
It was Congress’ intent in enacting this sec-
tion in 1974 to prohibit a debter from uni-
laterally offsetting alleged damages, but not
to prohibit the borrower from seeking an off-
set In a legal action. This amendment will
supersede an erroneous court decision on this
subject.

Sec. 15. Dissemination of annusal percent-
age rates—Would amend chapter 2 of the
Truth in Lending Act to require the Federal
Reserve Board to publish semiannually the
annual percentage rates charged by credi-
tors for various types of closed-end credit
in standard metropolitan statistical areas
with populations in excess of 500,000. These
“Shopper’s Guides to Credit” would make
credit information even more readily avail-
able for more than half of the nation and
would also enhance competition between
credltors. The Board is authorized to con-
tract with consumer or public interest groups
to carry out this activity.

Sec. 16. Effective date.—The Act would
take effect one year after its enactment.

By Mr. PROXMIRE:

8. 1313. A bill to require the enactment
of special legislation to continue the ex-
penditure or obligation of funds on any
major military or civil acquisition when-
ever the cost of such acquisition has in-
creased or, on the basis of estimates, will
increase by 50 per centum or more; to the
Committee on Governmental Affairs.

COST OVERRUN CONTROL BILL

Mr. PROXMIRE. Mr. President, today
I am introducing a bill to automatical-
1y cut off Federal funding for any civilian
or military project that has a cost over-
run of 50 percent or more.

We all know that cost overruns are a
fact of life in Government. Alarming
statistics of massive overspending are re-
ported every day in the newspapers and
by the electronic media.

The real question is what can the
Government do about it? This bill pro-
vides an answer to that question.

It would automatically cut off Federal
funding to anv major military or civilian
project after it increases in price by more
than 50 percent. Inflation would not be
counted in determining this 50-percent
threshold.

Fundine for any program interrupted
by this bill could be reinstated only by
passing a special act of Congress and
then only for a period of 1 year at a
time.

This would have several beneficial ef-
fects. First, it would hizhlight the prob-
lem areas in HEW, DOD, NASA, or any
other governmental agency. Second, it
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would force the Congress to deal with
each program as it became a problem.
Third, it would put all Government agen-
cies on alert that their pef projects would
be interrupted if they were mismanaged
and that Congress would then have to
step in.

The Comptroller General of the United
States would be responsible for collecting
cost data, as he does now, and reporting
to the Congress and the relevant agency
each time a project went over the 50 per-
cent mark. At that point no further Fed-
eral funds could be spent on that project
until Congress specifically. said it was
proper to continue.

In order not to tie up the Comptroller
General or the Congress in small proj-
ects, only those programs with a research
and development cost of over $50 million
or a procurement cost of over $200 mil-
lion would be reviewed.

For the first time, if this bill is passed,
every major Corps of Engineers, Depart-
ment of Defense, HEW, or Transporta-
tion project that gets in financial trouble
will be assured of a tough congressional
review. And the agency heads will know
that if their projects start showing a
trend toward cost overruns, the auto-
matic funding cutoff could go into effect.

This will force discipline on the pro-
gram managers and the Congress.

Why do we need such a cutoff? The
latest General Accounting Office report
indicates that 753 civil and military
projects currently in research and de-
velopment or construction have cost in-
creases of $176 billion or 64 percent over
the original estimated costs.

A special audit of 201 of the worst of-
fenders showed that they increased in
cost by $150 billion of which 47 percent
or $71 billion was for inflation.

The biggest overrun was in the Depart-
ment of Defense with an increase of $74
billion followed closely by the Federal
Highway Administration with an in-
crease of $60 billion. The Corps of Engi-
neers had the most projects with a cost
overrun of 100 percent or more—83 out
of 178.

Mr. President, I ask unanimous con-
sent that this bill be printed in the
RECORD,

There being no objection, the bill was
ordered to be printed in the Recorp, as
follows:

8. 1313

Be it enacted by the Senate and House of
Representatives of the Uniled States of
America in Congress assembled, That as used
in this Act—

(1) The term "major military acquisition™
means any construction, acqguisition, or pro-
curement financed with funds appropriated
to or for the use of the Department of De-
fense the estimated cost of which, includ-
ing research, development, testing, and eval-
uation costs, exceeds $200,000,000, or any
such construction, acguisition, or procure-
ment with respect to which the research, de-
velopment, testing, and evaluation costs are
estimated to be In excess of $50,000,000.

(2) The term “major ecivil acquisition”
means any construction, acquisition, or pro-

curement not included in paragraph (1) of
thils section financed in whole or in part
with Federal funds (not including any funds
allocated to a Stats under a revenue sharing
proeram), the estimated cost of which, in-
cluding research, development, testing. and
evaluation costs, in terms of Federal funds,
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exceeds $200,000,000, or any such construc-
tion, acquisition, or procurement with re-
spect to which the research, development,
testing, and evaluation costs are estimated
to be In excess of $50,000,000,

(3) The term “baseline cost" means a plan-
ning or development cost as determined by
the Comptroller General.

(4) The term "Comptroller General” means
the Comptroller General of the United States,

Sec. 2. (a) The Comptroller General twice
each year shall be responsible for determin-
ing the cost growth statistics on all majer
military acquisitions and cn all major civil
acquisitions. Such statistics shall be deter-
mined on the basis of data furnished to him
by the appropriate departments and agen-
cies of the Government and on the basis of
independent audits and reviews conducted by
him under authority of law. All departments
and agencies of the Government are hereby
required to furnish the Comptroller General
with any data or information he might de-
termine to be required for compiling cost
growth statistics.

(b) Whenever the Comptroller General de-
termines in the case of any major military
acguisition or major civil acquisition that
the actual cost or estimated projected cost
of such acquisition has resulted or will result
in a cost growth of 50 per centum cr more
compared tc an established baseline cost, he
shall promptly notify the Congress and the
head of the department or agency concerned
of his finding. In determining the cost
growth with respect to any major military
acquisition or any major civil acquisition the
Comptroller General shall exclude any
amount from such cost growth attributable
to inflation.

{c) After the date on which the head of
a department or agency receives a notice from
the Comptroller General described in sub-
section (b) relating to any majcr mlilitary
acquisition or any major clvil acquisition, no
additional funds may be obligated or ex-
pended with respect to such acquisition un-
less authorizing legislation as described in
subsection (d) is enacted by the Congress
after the date of such notice.

(d) Legislation referred to In subsection
{c) imeans a bill or joint resolution which
{1) pertains only to the con tinuation of the
authority to obligate and expend funds Iror
a major milltary acquisition or major eivil
acoulsition with respect to which the au-
thority to obilgate and expend funds has
been terminated as the result of a notice
issued by the Comptroller General under sub-
section (b), and (2) continues for a period
of not more than one year from the date of
enactment of such bill or joint resolution the
authority to obligate and expend funds for
such acquisition.

Sec. 3. The provisions of this Act shall
not apply to any major military acguisition
or major clvil acquisition for which funds
have been appropriated prior to the date of
enactment of this Act.

By Mr. NELSON (for himself and
Mr. MATHIAS) ;

S.1314. A bill to amend title 28, Unit‘ed
States Code, to provide that State pris-
oners and Federal pirsoners shall not be
denied Federal habeas corpus relief on
the ground that such prisoners were pre-
viously afforded a full and fair opportu-
nity to litigate their claims, and for othgr
purposes; to the Committee on the Judi-
ciary.

Mr. NELSON. Mr. President, I am
introducing today, for myself an_d Sen-
ator MaTHIAS, legislation amending the
Federal habeas corpus statute, 28 US.C.
section 2241 et seq. This legislation is
a direct response to two Supreme Court
decisions last year which departed rad-
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ieally from longstanding precedent and
seriously curtailed the rights of those in
custody to petition the Federal courts
for a writ of habeas corpus. The legisla-
tion represents an improved verzion of
S. 3886, which I introduced on this sub-
jeet at the end of the last Congress.

In Francis v. Henderson. 425 U.S.
536 119761, the Supreme Court held that
a State prisoner who failed to make a
timely challenze to the composition of
the grand jury that indict~d him could
not, after his conviction. bring that chal-
lenge in a Federal habeas corpus pro-
ceeding. In reaching this decision. the
Court rejected the existing law that,
absent a deliberate bypass of State
procedures, a procedural default by a
State prisoner will not foreclose him
from making a constitutional challenge
through a habeas petition. The Court
had reached a similar conclusion 3 vears
earlirr for Federal prisoners, holding that
constitutional claims might be waived
for the purpose of 28 U.8.C. section 2255,
which is analogous to habeas corpus, if
the prison=rs had not raised thm within
the time limits spelled out by the Federal
Rules of Criminal Proc~dure. Davis v.
United States, 411 U.S. 233 (1973).

In Stonev. Powell, 96 S. Ct. 3037 (1976),
the Court held that when a State has
provided an opportunity for a full and
fair litization of a fourth amendment
claim of illegal search and seizure, a
State prisoner may not be granted
habeas relief on the ground that evi-
dence illezally seized from him was used
against him at trial. In reaching this
decision, the Court reached the unprec-
edented conclusion that certain consti-
tutional rights cannot be vindicated
through a habeas corpus petition.

The legislation I am proposing today
would overrule Francis and Stone. It
would amend 28 U.S.C. section 2254 to
provide that when a person in State cus-
tody aoplies to a Federal court for a
writ of habeas corpus, first, the applica-
tion cannot be denied on the ground that
the applicant did not raise the claim at
trial or in a pretrial proceeding in the
State court unless the court finds
that the applicant understandingly and
knowingly decided not to raise the claim,
and second. that an otherwise valid claim
for a writ of habeas corpus cannot be de-
nied simply because the State courts
furnished the apnplicant a full and fair
opportunity to litigate his claim. This
legislation would also amend section 2255
to provide the same protections for those
in Federal custody.

Legislation overruling Supreme Court
decisions is a major step which should be
taken only after careful consideration
and under narrow circumstances, In sup-
port of the legislation there are four
points which the Senate should consider:

First. habeas corpus is one of our most
cherished constitutional rights. Its dimi-
Jution reduces the freedom of all
Americans.

Second, habeas corpus in this country
has been liberally granted and construed,
by Congress and the courts. particularly
.in the last 50 years. The Francis and
Stone decisions reverse that historical
trend, without justification, and without
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a willingness to acknowledge the scope of
the departure.

Third, these decisions represent a sig-
nificant incursion on the constitutional
power and obligation of Congress, under
article III of the Constitution, to define
the jurisdiction of the Federal courts.

Finally. these decisions convey the im-
pression of being justified, at least in
part, by the Supreme Court's desire to
cope with the inereased caseload of the
Federal courts. However serious this
problem may be, the remedy must come
from Congress. and not from the Court in
the guise of decisions on the merits.

When I introduced S. 3886.at the end
of the last Congress, I recognized, of
course, that no legislative action was pos-
sible at that time. However, it was my
hope that the lewislation would help to
generate discussion, not only about the
Supreme Court’s handling of the habeas
corpus issue, but also about the Court's
increasing general tendency to render
decisions restricting access to the Fed-
eral courts. As Justice Brennan wrote,
dissenting in Stone against Powell, the
decision was “in keeping with the regret-
table recent trend of barring the Federal
courthouse door to individuals with
meritorious claims."

Most of these troubling decisions
have involved restrictive interpretations
of title 42, United States Code, section
18983, the Civil Rights Act of 1871,
the prineival statute which permits ag-
grieved individuals to challenge Gov-
ernment actions which they believe to
be violative of their constitutional
rights. In the statement which ac-
comvbanied the introduction of S. 3886
last vear, I discussed at length a number
of these decisions which have ignored
the intent and undermined the effect of
section 1883, (CONGRESSIONAL RECORD,
October 1, 1976, pages 34689-34695). I
am encouraged that public attention has
begun to focus on these regressive deci-
sions. A 'large measure of the credit for
this increased concern belongs to Sena-
tors MarH1AS and BRroOOKE, wWho intro-
duced 8. 35, the Civil Rights Improve-
ment Act. legislation to overrule the
major restrictive interpretations of sec-
tion 1983 by the Supreme Court. Mv con-
cern about these decisions weakening
1983, the Civil Rizhts Act of 1871,
the objectives of S. 35. For the purposes
of this statement, I will confine mv anal-
yvsis to the legislation we are proposing
today and its vital objective: Restoring
the “great writ"” of habeas corpus to the
exalted place it occupied in our constitu-
tional framework before Francis against
Henderson and Stone against Powell.

I

The “province” of

habeas corpus,
“shaped to guarantee the most funda-
mental of all rights, is to provide an ef-
fective and speedy instrument by which

judicial inguiry may be had into the
legality of the detention of a person. It
allows restraints contrarv to our funda-
mental law, the constitution, to be chal-
lenged, even when the conviction has
been imposed by a court of competent
jurisdiction.” Carafas v. LaVallee, 391
U.S. 233, 238 (1968). As Justice Holmes
once wrote, “Habeas corpus cuts through
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all forms and goes to the very tissue of
the structure. It comes in from the out-
side, not in subordination to the proceed-
ings," Frank v. Mangum, 237 U.S. 309,
346-347 (1915).

Title £8, United States Code, section
2241 et seq. is the Federal law governing
petitions for haebas corpus; 2241(a) pro-
vides that “writs of habeas corpus may be
granted by the Supreme Court, any Jus-
tice thereof, the district courts and any
circuit judge within their respective
jurisdictions.” Section 2254 sets forth the
grounds for a motion for habeas by a
State prisoner; se:tion 2255 is the coun-
terpart for Federal prisoners. Although
the Federal prisoner has wider grounds
on which to base a motion, the crucial
aspect of both sections is that a State or
Federal prisoner can seek habeas or post-
conviction relief on the grounds that the
prisoner is “in custody in violation of the
Constitution or laws or treaties of the
United States."

Throughout our history, habeas cor-
pus has been known as the Great Writ, a
cornerstone of individual freedom. It is
“the most celebrated writ in the English
law.” 3 Blackstone Commentaries 129, It
is “a writ antecedent to statute, and
throwing its root deep into the genius of
our common law, It is perhaps the most
important writ known to the constitu-
tional law of England, affording as it
does an imperative remedy in all cases of
illegal restraint and confinement, It is of
immemorial antiouity, an instance of its
use occurring in the 33d year of Edward
1." Secretary of the State for Home Af-
fairs v. O'Brien, (1923) A.C. 603, 609
1H.C))

In the United States, habeas corpus
was received into our law during the co-
lonial period, explicitly recognized in ar-
ticle I, section 9, clause 2 of the Consti-
tution and incorporated into the first
grant of Federal court jurisdiction, act
of September 24, 1789 c. 20 section 14, 1
Stat, 81-82. Chief Justice John Marshall
recognized habeas corpus to be a “great
constitutional privilege.,” Ex parte Boll-
man and Swartout, 4 Cranch 75, 95.
Nearly 150 years later, the Supreme
Court reaffirmed the importance of ha-
beas corpus, writing:

We repeat what has been so truly sald of
the federal writ: “there is no higher duty
than to maintain It unimpaired.” Boman v.
Johnston, 306 U.S, 19, 26 (1939) and unsus-
pended, save only In the cases specified In
our Constitution. Smith v, Bennetf, 365 US
708, 713 (19%68B). Fay v. Noia, 372 UK. 391,
390-400 (1963).

Although no body of law developed
over 150 years can ever be completely
consistent, it is fair to say that the Su-
preme Court has accorded great respect
to the writ of habeas corpus. Moreover,
in the past half century, the Court in a
series of decisions has greatly expanded
the concept of habeas corpus. The early
concept of habeas was that it guaranteed
only that prover legal processes had been
followed, The stated doctrine was that
the writ would ‘issue only if the court
which committed the prisoner had lacked
jurisdiction to do so. However, in Moore
v. Dempsey, 261 U.S, 86 (1923), the court
held that a prisoner could attack his
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conviction by habeas corpus, even if the
court proceedings were formally proper,
if those proceedings were under the sway
of a mob, making the trial a mere sham.
In Mooney v. Holohan, 294 U.S. 103
11935), the court extended habeas to a
prisoner whose conviction rested on per-
jured testimony; in Johnson v. Zerbst,
304 U.S. 458 119381, the court concluded
habeas was appropriate because although
the trial court originally had 'jurisdic-
tion,” it relinquished it by not providing
the petitioner with counsel. Finally in
1942, the court completely discarded the
jurisdictional fiction and stated that—

The use of the writ in federal courts to
test the constitutional validity of a convie-
tion for crime Is not restricted to those cases
where the judgment of conviction s void
for want of jurisdiction of the trial court to
render it. It extends also to those exceptional
cases where the conviction has been in dis-
regard of the Constitutional rights of the
accused, and where the writ is the only ef-
fective means of preserving his rights, Waley
v. Johnston, 316 U.S, 101, 104-105 (1942).

II

In 1963, the Court decided Fay v. Naia,
372 U.S. 391 (1963). The issue before the
Court was whether Federal habeas
corpus relief could be granted to a State
prisoner who had been denied State post-
conviction remedies, because a coerc=d
confession claim had been deeided
against him and the prisoner had al-
lowed the time for a direct appeal to
lapse without seeking State appellats re-
view, In a painstaking review of the his-
tory of the Great Writ, the majority of
the Court, per Justice Brennan, con-

cluded that the lower Federal courts had
erred in denying the writ. The essence of

the court's conclusion was that the
Great Writ was the remedy for incar-
cerations in violation of fundamental
rights. Therefore, if Noia was in prison
in violation of his constitutional rights,
Federal habeas corpus was an availahle
remedy for him to challenge that incar-
ceration. despite his procedural default.
In reaching that decision, the Court con-
sidered at great length its effect on the
relationship between State and Federal
courts, but concluded that the State’s in-
terest would e adequately protectsd by
a deliberate byrass standard. and that
no stricter standard could be accented
given the overriding importance of
habeas corpus:

We fully grant , , . that the exigencies of
federalism warrant a limitation whereby the
federal judge has the discretion to deny
relief to one who iias deliberately sought to
subvert or evade (he orderly adjudication of
his federal defense in the state courts Surely
no stricter rule is a realistic necessity. . . .
|Ilf because of inadverteuce or neglect he
runs afoul of a state procedural requirement,
and thereby forfeits his state remedles, ap-
pellate and collateral, as well as direct re-
view thereof in this Court, those conce-
quences should be sufficient to vindicate the
State's valid interest in orderly procedure.
Whatever residuum of state intercst there
may be under such circumstances is inani-
festly insufMcient In the face of the federal
policy, drawn from the cncient principles of
the writ of haheis carbus. embodied bots in
the Federal Constitution and in the habeas
corpus provisions of the Judicial Code, and
consistently unheld by this Court, of afford-
ing an effective remedv for restraints con-
trary to the Constitution
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Although we .xold that the jurisdiction of
the federal courts on habeas corpus is not
affected by procadural defaults incurred by
the applicant during the state couri piro-
ceedings, we recognize n limited discretion
in the federal judge to deny rélief to an op-
plicant under * certain circumstiancas, . .
narrowly cireumsciibed, in confarmiiy to the
historic role of the writ of habeas corpus
as an effective and imperative remedy for
deteations contrary to fundamental law, the
principle is unexceptionable. We therefore
hold that the federal habeas judge may in
his ‘discretion deny relief to an applicont
who has deliberaiely by-passed the orderly
procedure of the state courts and in o lo-
ing has forfeited his state court remedies.

But we wish ‘o0 mak2 very cléar that this
grant of discretion is not 19 be interpreicd
permission to Introduce legal lictions
into federal habeas corpus;, The classic defi-
nition of waiver enunciated in Jolinson v
Zerbst, 304 U.S. 458, 464—"an intentional re-
Hnquishment or abandomment of a known
right or privilege”"—furnishes the con-
trolling standard. If a ‘habeas applicant,
after consultation with competent counsel
or otherwlse, undarstandingly and know-
ingly forewent the privilege of seexing to
viidicate his federal ciaims in the state
courts, whether for strategic, tactical, or any
other reasons that can fairly be described as
the deliberate by-passing of stite procedurses,
thken it is open to the federal courts on
habeas to deny aim all relief if the st
courts refused to entertain his federal ciaims
on the merits—though of course only after
the federal court has satisfied Itzell, by hold-
ing a hearing or by some other Theans, of the
fagts bearing upon the applicant’s defau't,

372 US. at 433-434, 438-439.

as &a

In my view, this statement reflects a
profound understanding of priorities in
a free society dedicated to constitutional
rights. The Court decided that the
States' interest in orderly procedure
could not prevail over the constitutional
rights of a person wrongfully incarcer-
ated. Until this term, the Supreme Court
had reveatedly reaffirmed the holding of
Fay. See, for example, Henry v. Missis-
sippi, 379 U.S. 443, 452 (1965); Camp v.
Arkansas, 404 U.S. 69 (1971); Lefkowitz
v. Newsome, 429 U.S, 283, 290 n. 6 (1975).

At the same time, a serles of court
decisions has established that the notion
of being *“in custody™ should be construed
liberally. Originally habeas was appro-
priate only in those cases in which peti-
tioneér's claim, if upheld, would result in
an immediate release from prison. Me-
Nally v. Hill, 293 U.S. 131 (1934), Subse-
quently, the Court concluded that a per-
son on parole was “in custody" for the
purpose of raising a habeas claim. Jones
v. Cunningham, 371 US. 236 (1963).
Similarly, later court decisions estab-
lished that habeas claims could be raised
by individuals at large on their own re-
cognizance, but subject to several condi-
tions pending execution of sentence.
Hensley v. Municipal Court, 411 T.S. 345
(1973) and those released on bail after
conviction pending final disposition of
their cases. Lefkowitz v. Newsome, 429
U.S. 283 (1975). These decisions under-
score the view that habeas “is not now
and never has been a statie, narrow, for-
malistic remedy; its scope has grown to
achieve its grand purpose—the protec-
tion of individuals against erosion of
their right to be free from wrongful re-
straints upon their liberty. Besides phys-
ical imprisonment, there are other re-
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straints on a man’'s liberty, restraints not
shared by the public generally, which
have been thought sufficient in the
English-speaking world to support the
issuance of habeas corpus.” Hammond v.
Lenfest, 398 F. 2d 705, T10-11 (2d Cir.
1968, quoting Jones v. Cunningham, 371
U.S. 236, 240, 243 (19631,

Against this background, Francis V.
Henderson, 425 U.S. 536 (1976) was a
startling, regrettable departure. In Davis
v. United States, 411 U.S. 233 (19731, the
Court had held that a Federal prisoner
who had failed to make a timely c¢hal-
lenge to the allegedly unconstitutional
composition of the grand jury which in-
dicted him could not subsequently attack
his conviction under 28 US.C. 2255, In
Francis, the Court extended the Davis
ruling to bar a state prisoner from a
habeas challenge to the allegedly uncon-
stitutional composition of the grand jury
which indicted him. The majority of the
court concluded that since Davis held
that the Federal courts must give effect
to the legitimate rules and time limita-
tions imposed by F.R. Crim. P. 12(b){2)

Then surely considerations of comity and
federalism require that they give 110 less
eflect to the same clear interests when asked
to eoverturn state criminal proceedings.™
Francis v. Henderson, 425 T .8, at 541.

The Court concluded that applying the
Davis rule with “equal force” meant that
petitioner must show not only *‘cause”
for the untimely challenge, but also ac-
tual prejudice resuiting from the failure
to comply.

This holding obviously departs sharply
from Fay against Noia. After summar-
izing the holding of Fay, Mr. Justice
Brennan wrote in his dissent:

Yet the Court, invoking "comity and fed-
eralism,” would now essentially preclude
federal habeas relief for state defendants de-
prived of their constitutional rights, so long
as the State required that they assert those
rights within a certain time period: this ab-
solute and automatic “waiver™ of the under-
lying constitutional claim would apparently
take eflect whether or not the defendant
knew of his rights, whether or not the “un-
timely™ challenge was nevertheless made at
a time when no legitimate state Interest
would bhe upset by an adjudication of the
cla'im on the merits, and whether or not
mere inadvertence or actual incompetence
of counsel accounted for the untimely
challenge. Francis v. Henderson, 425 U.S. at
450 (dissenting opinion of Brennan).

The dissent was particularly critical
of the Court's willingness to undercut
Fay against Noia without confronting
the case’s precedential impact:

It is particularly "distressing . . . [that]

. . 'the Court exposes its hostility towards
and makes substantial inroads into the
precedential force of Fay without directly
confronting its underlying premises, con-
tinuing validity, or the possibility of dis-
tinguishing the fallure to rajse different
constitutional rights in a timely manner in
the state courts. Such “oversights" are espe-
cially ironical in light of the Court’s recent
admoniticn that “[ojur institutional duty
is to follow until changed the law as it now
is, not as some members of the Court might
wish it to be." Hudgens v. NLRB, 424 US.—
(1978). If the Court believes that Fay is no
longer good law, and if the Court has the
“institutional duty" to develop and explicate
the law In a'reasoned and consistent manner,
then it has the duty to face squarely our
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prior cases interpreting the federal habeas
statutes and honestly state the reasons, if
any, for its altered perceptions of federal
habaes jurisdiction. Franecis v, Henderson,
425 U.S. at 546-47 (diseenting opinion of
Brennan).

Underlying both Francis and Davis is
apparently the view that defendants
must be deterred from raising procedural
claims after the Court, witnesses, and
the parties have gone to the burden and
expense of a trial. However, as the Court
recognized in Fay, deterrence is only an
effective policy for prisoners who act
knowingly and intentionally. Prisoners
who because of inexperience, poor coun-
sel, or other reasons are unaware of their
rights will not be deterred by the Court’s
new standard; they will simply be
trapped in “an airtight system of forefei-
tures.” (Fay v. Noig, 372 U.S. at 432.) In
Davis and Francis the Court has thereby
elevated the State and Federal interests
in efficiency above the rights of individ-
uals to have their constitutional claims
heard. My legislation recognizes these
considerations and puts the Federal
court’s focus on whether the prisoner has
deliberately relinquished his right to
raise a conditional claim,

The holding of Stone against Powell
was equally disturbing, and the reason-
ing no more compelling. Powell had been
convicted of murder in State court be-
cause of crucial testimony concerning a
revolver which had been taken from him
when he was arrested for violating a
vagrancy statute. On appeal, the State
courts rejected Powell's claim that the
vagrancy statute was unconstitutional
and, therefore, the resulting search was
invalid. The Federal court of appeals,
however, concluded that the statute was
unconstitutional and the search unlaw-
ful. The Supreme Court reversed, holding
that when the State has provided an op-
portunity for full and fair litigation of
a fourth amendment claim, a State pris-
oner may not be granted habeas corpus
relief on the ground that evidence ob-
tained through an unconstitutional
search and seizure was introduced at
trial. In reaching the decision, the Court
distinguished away Kaufman v. United
States 397 U.S. 217 (1969), which held
squarely that a Federal prisoner could
raise search and seizure claims in a mo-
tion to vacate sentence based on 28
U.S.C. section 2255.

The Court’s majority reached its re-
sult by arguing first, that the exclusion-
ary rule, made applicable to the states in
Mapp v. Ohio, 376 U.S. 643 (1960) was
not constitutionally required, but a
“judicially created remedy designed to
safeguard fourth amendment rights
generally through its deterrent effect
* * #" The Court went on to note that
the exclusionary rule did not establish
an absolute bar against the use of illeg-
ally seized evidence; such evidence can
be used in a grand jury proceeding,
United States v. Calandra, 414 U.S. 338
(1974), or in a trial court to impeach a
defendant, Walder v. United States 347
U.S. 62 (1954) . Since the purpose of the
rule is deterrence and the extension of
the rule to habeas corpus would not
greatly add to its deterrent effect below,
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the Court chose not to extend it to ha-
beas corpus. The Court buttressed its
holding by distinguishing the exclusion-
ary rule which “deflects the truth-find-
ing process and often frees the guilty”
from others econstitutional rights, such
as the fifth amendment right to be free
from self-incrimination, the violation of
which could distort the search for guilt
or innocence, Stone v. Powell, 96 8. Ct.
atb 3050,

The dissent’s scorn for this reasoning
was stated plainly. Mapp was obviously
constitutionally based ‘“or there would be
no basis for applying the exclusionary
rule in State criminal proceedings.”
Cases like Walder and Calandra cut back
on the substance of the exclusionary
rule, but they were constitutional deci-
sions, rather than judicial interpreta-
tions of the habeas statute to foreclose
the prisoner from seeking habeas. Most
important, 28 U.S.C. section 2254 pro-
vides that habeas corpus will be granted
if a prisoner “is in custody in violation of
the Constitution.” There is nothing in
the statute or its legislative history lead-
ing to the conclusion that some constitu-
tional rights are subordinate to others.

The effect of these decisions 1s a severe
curtailment of the right of habeas
corpus. Moreover, in Justice Brennan’s
words, the premises underlying the de-
cisions, particularly Stone, mark the
cases “as a harbinger of future evisera-
tions of the habeas statutes * * *"
Stone, 96 S. ct at 3062. For a major
premise in the court's decision is re-
flected in the observation that—

Resort to habeas corpus, especlally for
purposes other than to assure that no inno-
cent person suffers an unconstitutional loss
of lberty, results in serious intrusions on
values Important to our system of govern-
ment. They include (1) the most effective
utilization of limited judiclal resources, (ii)
the necessity of finality In criminal trials,
(iil) the minimizaton of friction between
our federal and state systems of justice and
(iv) the maintenance of the constitutionsl
balance upon which the doctrine of federal-
ism is founded. Stone, 86 S, Ct at 3050 n. 31.

These considerations will be no less
important in future habeas cases. They
will inevitably be balanced against the
right to habeas, to which the court ma-
jority does not accord the exalted posi-
tion that history does. In the eves of the
court, habeas has been reduced to the
level of just another appeal. As Justice
Rehnquist, writing for the court in Davis,
noted—

We find it difficult to conceptualize the
application of one walver rule for purposes of
Federal appeal and another for purposes cf
Federal habeas corpus. 411 U.S. 213, 233.

Yet this reasoning disregards two cen-
turies of history concerning the Great
Writ. The Court was more accurate in
Townsend v. Saln, 372 U.8. 293, 311-12
(1963) writing:

The whole history of the writ—its unique
developments—refutes a construction of the
federal courts’ habeas corpus powers that
would assimilate their tasks to that of courts
of appellate review. The function on habeas
is different. It's to test by way of an original
civil proceeding, independent of the normal
channels of review of criminal judgments,
the very gravest allegations.
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The analysis so far explains why I be-
lieve the Francis and Stone decisions to
be unjustified departures from precedent
and serious denigrations of the habeas
writ. But these feelings alone would not
prompt me to offer this legislation. I
have never accepted the view of our
esteemed former colleague, Sam Ervin,
that the Constitution had a meaning
apart from the Supreme Court decisions
expounding it. In my view, what the Su=-
preme Court says interpreting the Con-
stitution is the law, no matter how
adamantly I might disagree with a deci-
sion. Decisions representing constitu-
tional interpretations cannot be over-
ruled legislatively.

However, not all Supreme Court deci-
sions are egqually sacrosanct. When the
Court interprets a Federal statute, and
Congress disagrees with its interpreta-
tion, Congress can work its will through
additional legislation. Moreover, under
article III of the Constitution, Congress
which had the power to create the lower
Federal courts, also defines the juris-
diction of those courts. When decisions
by the Court affect these issues, Congress
can and should consider whether the
decisions are desirable or wise and ac-
curately reflect congressional intent.

History makes it obvious that the op-
eration of the habeas corpus statutes is
a proper concern of Congress. In the
Judiciary Act of 1789, Congress granted
the Federal courts authority to issue the
writs in cases of prisoners in custody of
the United States. In 1867, Congress ex~
panded the writ to State prisoners, giving
relief in “all cases where any person may
be restrained of his or her liberty in
violation of the Constitution or. any
treaty or law of the United States.” Act
of February 5, 1867, c. 28 s. 1, Stat. 385.
In that act:

Congress was enlarging the habeas rem-
edy . . ., not only in extending its cover-
age to state prlsoners, but also in making
its procedures more efficient.

The Supreme Court, shortly after the
passage of the act, described it in equally
broad terms:

This legislation is of the most comprehen-
sive character. It brings within the habeas
corpus jurisdiction of every writ and of every
judge every possible case of privation of 1ib-
erty contrary to the National Constitution,
treatles or laws. It is impossible to widen
this jurisdiction. Ex Parte McCardile, 6 Wall.
318, 325-26 (1868); Fay v. Noia, 372 U.8. at
415-17.

In Johnson v. Zerbst, 304 U.8. 458, 465
(1938) , the Court noted:

The scope of inquiry in habeas corpus pro-
ceedings has been broadened—not mnar-
rowed—since the adoption of the Sixth
Amendment . . . Congress has expanded the
rights of a petitioner for habeas corpus . ..
There [is] no doubt of the authority of the
Congress to thus liberalize the common law
procedure on habeas corpus. . . . Walter v.
Johnston, 312 U.S, 275, 285 (1941)

Evaluating the relationship between
Congress and the Supreme Court on ha-
beas corpus, Justice Frankfurter wrote:

Congress could have left the enforcement
of federal constitutional rights governing
the administration of criminal justice in the
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States exclusively to the State courts. These
tribunals are under the same duty as the
federal courts to respect rights under the
United States Constitutlon. . . . It is not for
us to determine whether this power should
have been vested in the federal courts. ...
[T)he wisdom of such ¢ modification in the
law is for Congress to consider, particularly
in view of the effect of the expanding con-
cept of due process upon enforcement by
the State of their criminal laws. It is for this
Court to give fair effect to the habeas corpus
jurisdiction as enacted by Congress. By giv-
ing the federal courts that jurisdiction, Con-
gress imbedded into federal legislation the
historic function of habeas corpus adapted
to reaching an enlarged area of claims. Brown
v. Allen, 344 U.S. 443, 499-500 (1953) (em-
phasis added)

The division of responsibility is rela-
tively straightforward: It is the re-
sponsibility of the court to define the
substantive scope of constitutional rights
but “it is for Congress to decide what the
most efficacious method is for enforcing
Federal constitutional rights and assert-
ing the primacy of Federal law."” Sione
v. Powell 96 S. Ct. at 30360, (dissenting
opinion of Brennan).

Once the congressional interest is
clear, the need for corrective legislation
becomes obvious. Section 2254 provides
that—

A state prisoner can seek a writ of habeas
corpus . . .on the ground that he Is in cus-
tody in viclation of the Constitution. ...

Since the fourth amendment is
violated by the use of evidence illegally
seized against a petitioner, it is clear that
in those circumstances, petitioner would
have the right to petition the district
court of a writ of habeas corpus. To my

knowledge, there is not a shred of legis-
lative history to suggest that Congress

somehow intended to exclude fourth
amendment rights from the plain lan-
guage of the habeas status, and the
majority in Stone does not produce any.
As Justice Brennan pointed out:

There remains, as noted before, no basls
whatsoever in the language or legislative
history of the habeas statutes for establish-
ing such a hierarchy of federal rights, cer-
tainly there is no constitutional warrant in
this Court to override a Congressional de-
termination respecting federal court review
of decislons of state judges determining
constitutional claims of state prisoners.
Stone 96 5. Ct at 3068

Francis is an equally disturbing de-
rogative of congressional intent. Federal
habeas for State prisoneis has been a
controversial subject for years, and Con-
gress has not been oblivious to the furor.
The tension created in relations between
State and Federal courts prompted con-
gressional enactment of 2254 (b) and (¢),
a codification of the case law rule re-
quiring that State prisoners exhaust
State court remedies before applying for
Federal habeas. But the consideration of
comity embodied in the exhaustion re-
quirement dictates only that Federal
habeas can be delayed until after the
State court determination, not fore-
closed. In Fay, the court concluded that
to rule otherwise would convert “a rule
of timing * * * linto] a rule circumscrib-
ing the power of the Federal courts on
habeas, in defiance of wunmistakable,
congressional intent."” Fay v. Noia, 3732
U.S. 391, 420 11963) ; Stone v. Powell, 96
5. Ct. at 3060 n. 10 (Brennan dissenting).

CONGRESSIONAL RECORD —SENATE

The *“unmistakable congressional in-
tent” perceived by the Court in Fay has
not changed in the last 13 years. “In-
deed,” as Justice Brennan points out,
“subsequent congressional efforts to
amend those jurisdictional statutes to
effectuate the result that [(the Courtl
accomplishi{es] by judicial fiat have con-
sistently proved unsuccessful.” Stone, 96
S. ct. at 3068. In 1968, for example, a
provision in the Omnibus Crime Control
and Safe Streets Act, as reported by the
Senate Judiciary Committee, would
have abolished Federal habeas for State
court prisoners. Despite the passions of
that particular year, that section was
deleted from the bill by the Senate over-
whelmingly. The Senate apparently
agreed with the views expressed by the
minority of the Judiciary Committee
that—

A hundred years of experience under the
federal habeas corpus provisions forcefully
demonstrate that absclute reliance on state
courts to protect federal rights does not ade-
quately protect those rights. To abolish this
Jurisdiction would roll back a century of
progress in American constitutional law and
restore American criminal procedure to the
dark ages of the early 1900's. S. Rep. 1097,
90th Cong. 2nd Sess., 158-160.

Because of this background, Justice
Brennan charged the majority with
“nothing less than an attempt to provide
a veneer of respectability for an obvious
usurpation of Congress’ article ITI, power
to delineate the jurisdiction of the Fed-
eral courts.” Stone, 90 S. ct. at 3061. I
believe this harsh judgment is unfor-
tunately accurate, and I am introducing
this legislation as a vehicle for the reas-
sertion of congressional authority.

w

There is a related, disturbing point. It
is no secret that the Federal courts are
seriously clogged. In fiscal year 1970,
127,280 cases were filed throughout the
country in Federal court, an average of
317 per district court judge. Only 5 years
later in fiscal year 1975, there were 160,-
603 cases filed, 402 per each judge. The
appellate workload has increased even
more dramatically, rising from 282 ap-
peals per judge to 515 in the years from
1968 to 1975.

Congress has responded to the burden
on the Federal courts slowly and incom-
pletely, Four years after the Judicial Con-
ference documented the pressing need
for new judges, the Senate finally passed
legislation creating an additional 45 dis-
trict court judgeships. Legislation to split
the fifth and ninth circuits to deal with
the unigque problems there has been re-
ported by the Judiciary Committee. The
creation of a national court of appeals to
occupy an intermediate position between
the existing circuits and the Supreme
Court continues to be considered. Other
significant steps—such as the elimination
of diversity jurisdiction or raising the
$10,000 requirement for such claims—are
frequently talked about, but as yet there
has been no serious legislative movement
on these issues.

It is troubling that the Federal courts
are backlogged and that the Congress has
responded insufficiently. But it is more
disturbing that the recent series of cases
cutting off access to the Federal
courts conveys the impression of being
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prompted at least as much by concern
about the judicial caseload as by concern
for the merits of the cases.

The effect of particular Supreme Court
decisions on the judicial workload is
never discussed at length in the majority
opinions. It is confined to occasional
references to “scarce judicial resources"
and the “plethora of cases” in the Fed-
eral system. However, the issue has been
addressed several times explictly in the
dissenting opinions, indicating the dis-
senters' belief that it is motivating the
majority or that they are thinking about
it themselves.

For example, in 1971, the Court held
that a person whose fourth amendment
rights were violated by a Federal agent
had a cause of action for damages against
that agent, grounded directly on the
fourth amendment, even though there
was no Federal statute creating such a
cause of action. Bivens v. Six Unknown
Named Police Agents, 403 U.S. 388 (1971).
In dissent, Justice Black argued that the
creation of a new cause of action was a
legislative function. He then pointed out
that even if the Court viewed it as a
judicial function, there were “many rea-
sons why we should decline to create a
cause of action”:

The courts of the United States as well as
those of the States are choked with lawsuits.
The number of cases on the docket of this
Court have reached an unprecedented volume
in recent years. A majority of these cases are
brought by citizens with substantial com-
plaints—persons who are physically or eco-
aomically injured by torts or frauds or gov-
ernmental infringement of their rights; per-
sons who have been unjustly deprived of
their liberty or their property; and persons
who have not yet received the egual oppor-
tunity in education, employment, and pur-
suit of happiness that was the dream of our
forefathers. Unfortunately, there have also
beén a growing number of frivolous lawsuits,
particularly actions for damages against law
enforcement officers whose conduct has been
judicially sanctioned by state trial and ap-
pellate courts and in many instances even by
this Court. My fellow Justices on this Court
and our brethren throughout the [federal
judiciary know only too well the time-con-
suming task of conscientiously pouring over
hundreds of thousands of pages of factual
allegations of misconduct by police, judicial,
and corrections officials. 403 U.8S. at 428 (dis-
senting opinion of Black).

More recently, dissenting in Warth,
Justice Douglas noted:

The mounting caseloads of the federal
courts is well-known. But cases such as this
one reflect festering sores in our society . . .
I would lower the technical barriers and let
the courts serve that ancient need. They can
in time be curbed by legislative or constitu-
tional restraints if an emergency arises. We
are today far from facing an emergency. 422
U.S. at 519.

The judicial backlog problem is partic-
ularly sensitive where habeas corpus is
involved. There is no doubt that prison-
ers' petitions comprise a substantial per-
centage of the Federal courts' docket, or
that over 90 percent of these petitions
lack merit. But this predicament is not
new. In reporting tht 1968 legislation, the
Senate Judiciary Committee noted:

This title also adds a new section . .de-

signed to relieve our overburdened federal
courts from the growing practice of convicted

persons using the habeas corpus procedure
as a substitute for direct appeal . . . The
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extent to which this process has increased
the business of the federal courts is appal-
ling . . . Applications by state prisoners for
writs of habeas corpus in the federal courts
grew from 127 in 1041 to 981 in 1961 and 4.664
In 1965, The proportion of increase was 675",
from 1941 to 1961 and 3.750'; from 1941 to
19065. §. Rep. 107, 90th Congress, Ind Sess.,
nt 684,

In 1959, Professor Hart of Harvard
Law School wrote about a Supreme Court
decision on habeas corpus:

The question i{s one of large import not
only for the liberty of Americans under law
but for the just and expeditious dispatch of
federal judicial business. The federal courts
are flooded with these petitions, and taken,
together with cases involving cognate gues-
tlons on direct réview of judgments of con-
viction In state courts, they constitute one
of the mest important categorles of busl-
ness on the Supreme Court’s own dockets.
Hart, Forward: The Time Chart for the Jus-
tices, 73 Harv. L. Rev, 84, 102-103 (1859).

Ten vears earlier, Chief Justice Vinson
wrote that—

In each of the past three years, a little
less than one-half of the matters recelved
by the Court were applications from pris-
oners seeking post-conviction rellef. Vin-
son, Work of the Federal Courts, 60 S. Ct v,
vil, (1948).

Yet despite these statistics, the Federal
cotirts have continued to function. Some
evidence suggests that while the burden
on the courts is plainly serious, it is less
crushing than unvarnished statistics
would suggest. In a comprehensive study
of habeas corpus, the Harvard Law Re-
view observed:

Yet it is all too easy to overstate the strain
that an expanded habeas jurisdiction and
expanded federal constitutional rights put
on the judicial system. Most of the petitions
were quickly dismissed : less than 500 reached
the hearing state, and most of those hearings
Insted less than one day. Nor was the burden
on the states staggering: many petitions do
not even require a response; less than ten
percent of the state convictions attacked had
to be defended in a hearing. and so few
prisoners were released that the burden of
retrial must be small. Developments in the
Law: Federal Habeas Corpus, 83 Harv, L.
Rev. 1038, 1041 (1970).

An empirical study of the handling and
effect of habeas petitions in the Federal
district court in Massachusetts points to
the same conclusion. That study termed
the effect of Fay against Noia “slight.”
and concluded that more than 50 percent
of all habeas petitions were disposed of
within 50 davs after they had been filed.
Shapiro, Federal Habeas Corpus: A
Study in Massachusetts, 87 Harv. L. Rev.
321, 333. 346-49 11973 .

Moreover, Congress has helped ease
the burden by passage of the Federal
Magistrates Act. 28 U.S.C. section 636,
in 1968. Section 636(b) provides that
magistrates may conduct “preliminary
review of applications for posttrial relief
made by individuals convicted of crimi-
nal offenses. and submission of a report
and recommendations to facilitate the
decision of the district judge * * ** The
performance of this function was explic-
itly intended “to afford some degree of
relief to district judges and their law
clerks, who are presently burdened with
burgeoning numbers of habeas corpus
petitions and applications wunder 28
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U.S.C. section 2255. S. Rept. 371, 90th
Cong., 1st Sess., 26 (1967,

It is not my intention to minimize the
burden placed on the Federal courts by
habeas applications or to imply that
Congress has taken all necessary stens
to respond to the rising caseload. But thie
problem is not new, it has been recog-
nized and Congress has chosen not to
ease the judicial caseload by making
radical changes in the habeas corpus
statute. What is different now from the
past is that the Supreme Court has ap-
parently taken matters into its own
hands, alleviating the judicial backlog
by striking sharply at the premises un-
derlying habeas jurisdiction. The strong
sense which emerges from the majority
opinions in Davis, Franeis. and Stone is
that habeas corpus is not particularly
important.

There is a great advantage to eop-
proaching the problems of Federal court
jurisdiction comprehensively. We need
to create additional judgeships; pay
Federal judges salaries needed to attract
and keep our finest lawyers on the
bench: reduce or eliminate diversity of
citizenship as a basis for Federal juris-
diction; and generally focus more at-
tention on the impact that our legisla-
tion will have on the operation of the
courts—perhaps by incorporating a sort
of “court impact statement” in commit-
tee revorts dealing with relevant legisia-
tion. If the caseload crisis can be de-
fused, public suoport for legislation fa-
cilitating access to the Federal courts
will be enhanced.

But if comprehensive reform cannot
be accombplished. decisions like Stone
and Francis should still be overruied
swiftly and unecuivocally. The assertion
of constitutional rights—and the exist-
ence of a Federal forum to review those
claims—is vitally impurtant for the so-
ciety, as well as for the petitioner. Our
willineness to use scarce judicial re-
sources in this way reflects again the
high vriority this society places on con-
stitutional liberties and individual
freedom.

We must not be blinded by caseload
statistics. When the Supreme Court re-
stricts access to the lower courts, the
impact falls disproportionately on the
roor, minorities. and those seeking to
challenge the political, economie, and
social status ouo. Most often, those who
find the courthouse door closed are pre-
cisely those individuals and groups most
in need of “heightened judicial solici-
tude,” in the words of Justice Stone's
famous footnote in Carolene Products.

Moreover, in a society committed to
peaceful change through the rule of law
full and direct access to the courts is a
necessity. ACLU Director Arveh Neier
has expressed the importance of the Fed-
eral courts in the 1950's and 1960's in
this way :

It was a turbulent period in American
history; there were wide-ranging pressures
for social change: many groups of people
previously disenfranchised by reasons of race,
sex, status, dependency or youth =ought the
full protections of citizenship. The federal
courts were a forum open to them to accom-
modnte those pressures. While the federal
courts did not always side with the people
who were seeking changes. the very openness
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of the federal courts and their willingness to
hear the claims for full citizenship, had a
profound impact. Thls produced very sub-
stantial and very beneficial soclal changes.
The courts channeled the activities of people
seeking redress of their grievances into
orderly and lawful paths in which clalms
for benefits became clalms for rights,
Grievances were adjudicated in the context
of the U.S. Constitution.

These principles may seem farfetched
when juxtaposed with some frivolous
habeas corpus petition by a convicted
felon. But these are constitutional rights
that we deal with. We balance them
away—by whatever rationalizations—at
our peril. As Justice, Frankfurter wrote
in the landmark habeas corpus case,
Brown against Allen:

The meritorious clalms are few, but our
procedures must ensure that those few
claims are not stifled by discriminating gen-
eralitles . .. For surely it is an abuse to deal
too casually and too lightly with rights
guaranteed by the Federal Constitution, even
though they invoke limitations upon state
power and may be invoked by those morally
unworthy.

Too often in the past, politicians have
conveyed the message that full respect
for the constitutional rights of those who
commit crimes frustrates effective law
enforcement. The inference is that we
could somehow reduce the constitutional
rights of “bad" people, while leaving
intact the rights of law abiding Ameri-
cans. Surely this is a dangerous delusion.
When constitutional rights are short-
changed in the name of the law and
order or judicial efficiency, the rights of
the innocent will be lost as surely as
the rights of the guilty. We maintain a
constitutional system only by protesting
infringements on constitutional rights—
whatever the source, and whoever the
target.

We can have a judicial system that
accords full respect to constitutional
rights and operates efficiently. But to the
extent we must cheose, I would not dilute
the “great writ” of habeas corpus, or
other individual rights guaranteed by
the Constitution. As the Supreme Court
wrote in a 1971 decision:

This basic law and the values that it
represents may appear unrealirtic or extra-
vagant to some. But the valves were those
of the authors of our fundamental constitu-
tional concepts. If times have changed,
reducing every man's scope to do as he
pleases in an urban and industrial world,
the changes have made the values served by
(the Constitution) more, not less, important,

Mr. President, I ask unanimous con-
sent that this bill be printed in the
RECORD.

There being no objection. the bill was
ordered to be printed in the REcorp, as
follows:

5.1314

Be it enacted by the Senate and House
of Revresentalives of the United States of
America in Congress assembled, That sec-
tion 2254 of title 28. United States Code, Is
amended —

(1) by redesignating subsections (b), (¢),
(d). (e), and (f) as subsections (¢), (d),
fe). ). and (g), respectively:

(2) by adding immediately after subsec-
tiont ta) the following new subsection:

“(b) No application for a writ of habeas
corpus in behalf of a person in custody pur-
suant to the judgment of a State court shall
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be denied on the ground that such State af-
forded the applicant a full and falr oppor-
tunity to raise and have decided his claim
that his rights, privileges, or immunities
under the Constitution or laws or treatles of
the Unlted States were violated by officers of
such State, or any agency or political sub-
division thereof, in connection with the in-
vestlgation, apprehension, processing, or
conviction of such person or any appeal re-
lating to the judgment of such State court.";

(3) by inserting "{1)” immediately before
“An" in subsection (d), as redesignated by
paragraph (1) of this section; and

(4) by addiung at the end of subsectlon
(d). as redesignated in paragraph (1) of this
sectlon, the following: ’

“({2) No application for a writ of habeas
corpus shall be denled under this section on
the ground that the applicant did not ralse
the claim at trial or in any pretrial proc-
ceeding unless after a hearing the court finds
that such applicant, after consultation with
competent counsel or after a knowling and
understanding walver of the right to coun-
sel, understandingly and knowingly forwent
the privilege of seeking to vindicate his claim
In the State courts."”

Sec. 2, Sectlon 2255 of title 28, United
States Code, s amended—

(1) by adding immedlately after the sec-
ond paragraph the following:

"“No motion for such relief shall be denled
on the ground that such prisoner was af-
forded a full and fair opportunity to ralse
and have decided his claim that his rights,
privilezes, or immunities under the Con-
stitution or laws or treatiés of the United
States were violated by officers of the Fed-
eral Government or any agency or political
subdiviclon thereof, In connectlon with the
Investization, aoprehension, processing, or
conviction of such prisoner or any appeal
relating to the sentence of such court.”: and

(2) by adding after the fifth paragraph of
such sectlon, taking into account the new
paragraph added by paragraph (1) of this
section, the following:

‘No such motion shall be denied on the
ground that the prisoner did not ralse the
clalm at trial or in any pretrial proceeding
unless after a hearing the court finds that
such applicant, after consultation with com-
petent counsel or after a knowing and un-
derstanding walver of the right to counsel,
understandingly and knowingly forwent the
privilege of seeking to vindlcate his claim
in sueh trial court or in such pretrial pro-
ceedings.".

Mr. NELSON. Mr. President, I ask
unanimous consent that a statement by
Senator MaTHIAS, together with other
material, be printed in the Recorp.

There being no objection. the state-
ment and material were ordered to be
printed in the Recorp, as follows:

STATEMENT BY SENATOR MATHIAS

I join my distingulshed colleague from
Wisconsin (Mr. Nerson), In offering this bil
1o amend the Federal habeas corpus statute.
Specificallv, this bill would provide that:

Federal habeas relief shall not be denled to
State or Federal prisoners on the ground that
the anplicant was afforded the opportunity
for a fnll and falr hearing on his claim at the
State or Federal trial, and

A defsndant, who had not ralsed a Federal
constitutlional or statutory clalm at his State
or Federal trial, shall not be precinded from
ra'sing It on Federal habeas unless he had
dellberately bypassed hils State or Federal
remedies.

The purpose of this bill Is to Insure the
continued vitalltv of the writ of habeas
corpus—the great writ”"—which bas long
been a cornerstone of both Eneclish and
American jurisprudence. Regrettably. in a
serles of recent declisions the Unlted States
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Supreme Court has significantly curtailed the
avallanility of the great writ.

The legislation which we now offer would
reverse this disturbing trend by offsetting
two of these recent decisions, Stone v. Powell
96 S. Ct. 1037 (1976) and Francis v. Hender-
son 425 U.S. 536 (1976).

In Stone, the court, disregarding years of
precedent and practice and without even ad-
verting to the text of the habeas statute to
support its conclusions, held that Federal
habeas relief is not avallable to State pris-
oners to challenge the admissibility of evi-
dence that was alleged to have been seized
in viclation of the Constitution, if the State
had afforded the defendant an opportunity
for a full and fair litigation of the claim.

In Franecis, the court ruled that State
prisoners, who did not ralse their Federal
claims at the State trials, may not sub-
sequently assert them in Federal habeas
petitions, unless they show good cause for
thelr fallure and actual prejudice resulting
from the clalmed violation. In so ruling,
the court brushed aslde its earller holding in
Fay v. Noia, 372 U.S. 391 (1963), a decision
which had been substantially codified by
Congress in statute. Noiz held that a defen-
dant, who had not ralsed a constitutional
issue at his State trial, was precluded from
ralsing it on Federal Habeas only if the
court determined that he had deliberately
bypassed his State remedy.

In both Stone and Francis the Court took
It upon itself to rewrite significant portions
of the Habeas statute. In doing so, it clearly
usurped. the authorlty of Congress under
article IIT of the Constitution to delineate
the Jurisdiction of the Inferior Federal
courts, The late Justlce Frankfurter, In his
cozent opinion in Brown v, Allen 344 US.
443 (1953), set forth the constitutional
prineiple that supports Congress' authority
to review Habeas Corpus claims. He wrote:

“Congress could have left the Enforcement
of Federal Constitutional Rights governing
the Adminlstration of Criminal Justlce in
the States excluslvely to the State courts.
These tribunals are under the same duty
as the Federal courts to respect rights under
the United States Constitution . .. is it not
for us to determine whether this power
should have been vested In the Federal
courts . . . (T)he wisdom of such a modi-
fication In the law Is for Congress to con-
slder, particularly in view of the effect of
the expanding concept of due process upon
enforcement by the States of their Criminal
laws. It 1s for this court to gilve falr effect
to the Habeas Corpus jurdisction as enacted
by Congress . . ., by glving the Federal courts
that jurisdiction, Congress has Iimbedded
Into Federal lerislation the historic func-
tlon of Habeas Corpus adapted to reaching
an enlarged area of clalms . . . The prior
State determination of a claim under the
United States Constitutlon cannot foreclose
vonslderation of such a claim, else the State
court would have the final say which the
Congress, by the Act of 1867, provided it
should not have . . . Conrress has the power
to distribute amone the courts of the States
and of the United States jurisdiction to deter-
mine Federal claims. It has seen fit to glve
this court power to review errors of Federal
law in State determinations, and in addition
to pglve to the lower Federal courts power to
inquire into Federal clalms, by way of
Habeas Corpus . . . but it would be in dis-
rezard of what Congress has expressly re-
quired to denv State prisoners access to the
Federal courts.”

Furthermore, the court in both Stone and
Francis lenored the fact that in the past
Congress had considered and consistently
relected leeislative efforts which would have
watered down the scope of the “great writ."
Most recentlv, in the 93rd Congress, both the
House and Senate refused to pass bills which
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would have limited the avallabllity of the
writ of Habeas Corpus by lmiting the con-
stitutional claims that could be ralsed on
collateral attack In Federal court by State
prisoners.

Equally disturbing is the Court’'s overrul-
ing the longstanding principle that all Con-
stitutional claims are cognizaole on Federal
Habeas Corpus and that there are no second
class Constitutional Rights for purposes of
Federal Habeas Corpus. As Justice Brennan
aptly noted in his dissent in Stone;

*{T)there is no foundation in the language
or the history of the Habeas statute for dis-
criminating between types of Constitutional
transgressions, and efforts 1o relegate certaln
categories of claims to the status of “second
class rights” by excluding them from that
Jurisdiction have been repulsed. Today’s
opinion, however, marks the triumph of
those who have sought to establish a hier-
archy of Constitutional Rights, and to deny
for all practical purposes a Federal forum for
review of those rights that this Court deems
less worthy or important.”

As an attorney and as a member of a co-
equal branch of Government, I am naturally
reluctant to support legislation which over-
rules certain decisions of the Supreme Court.
Such action must be taken only after the
most deliberate and careful consideration,
and only In the most compelling cases. I am
convinced, however, that the iniportance of
insuring the vitality of the Habeas Corpus
statute is such a case.

The Congress should move promptly to
enact the legislation which we now offer and
to reassert the strong Federal interest In
broad Federal Habeas Corpus review of State
court convictions. For, unless the Congress
takes such action, the Court's majority may
well defeat "the manifest Federal pollcy that
Federal Constitutional Rights of personal
liberty shall not be denied without the full-
est opportunity for plenary Federal review.”
(Justice Brennan dissenting In Stone)

Regrettably, the Court's recent decislons
limiting the avallability of the writ of Habeas
Corpus, appear to be part of an effort by the
Court's majority to severely limit access te
the Federal Courts for both civil and crimi-
nal litigants. Earller this year, I introduced
8. 35, “"The Civil Rights Improvements Act of
1977," which is primarily almed at offsetting
several recent court decislons which have
substantially narrowed the scope of "“The
Civil Rights Act of 1871" (42 U.S.C. 1983)—
our most Important civil rights statute. I
urge my colleagues to support both the bill
we now offer and S. 35.

I submit for the Recorp a short section-hy-
section analysls of this bill, together with a
memorandum prepared by the American Law
Division of the Congressional Research Sery-
ice, entitled “Possible Legislative Revision of
Stome v. Powell” and a recent article on
Stone v. Powell from the Harvard Journal on
legislation.

SeCTION BY SECTION ANALYSIS WITH SUPFORT-
MG COMMENTS OoF PrRoOPOSED BiLL To AMEND
HABEAS CORPUS STATUTES

The first section would amend 28 US.C.
§ 2254 and restore the law governing federal
habeas corpus rights of state prisoners to
what it was prior to Stone v. Powell, 96 Sup.
Ct. 3037 (1976). In that case, the Court held
that persons convicted of offenses in state
courts who were allegedly subjected to ille-
gal and unconstitutional searches and sei-
zures in the obtaining of evidence leading to
their convictions could not present their
search and seizure claims in federal courts
upon petitions for habeas, If the state court
has provided them with a full and falr op-
portunity to litigate the claims In the state
trials. The rationale of the Court is not logi-
cally limitable to search and seizure cases
but it must extend as well to all cases where-
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in the federal constitutional claim does not
g0 a violation of rights which relates directly
to the possibility of an Innocent person being
convicted, as in the case of a denial of the
right to counsel with the defendant thus
being compelled to stand trial unsupported
by legal assistance. Thus, confessions and
out-of-court identifications are prime can-
didates for similar exclusions from habeas
litigation as are allegations of race and sex
discrimination In the selectlon of grand and
petit juries.

This section simply reiterates what the law
has always been until it was judicially
amended in Powell and it spells out that
habeas relief shall not be denied on the
ground that the applicant was afforded the
opportunity for a full and fair hearing on his
claim at the state trial.

The section does not, of course, provide any
substantive rights; it does not spell out
what is an unconstitutional search and sei-
zure. Subetantive rights are to be determined
in line with judicial interpretations of the
Constitution and with otber congressional
enactments of a substantive nature.

The second section would amend 28 U.S.C.
§2254 to restore the law of habeas as ex-
plicated in Fay v. Noia 372 U.8. 391 (1963),
and accepted by Congress in subsequent
amendments. Noia held that a defendant who
had not raised a federal constitutional issue
at his state trial was to be precluded from
raising it on federal habeas only if the court
determined that he had deliberately by-
passed his state remedies; that is, if he had,
after consultation with competent counsel,
or otherwise, understandingly and knowing-
ly forewent the privilege of seeking to vindl-
cate his federal clalms in the state courts,
perhaps for strategie, tactical, or other rea-
sons, that could be described as a deliberate
by-pass, the federal habeas court could re-
fuse to hear his federal claims,

In effect this provision would reverse re-
cent cases in which the Court has held that
state prisoners who did not ralse their fed-
eral claims at the state trials may not sub-
sequently assert them in federal habeas
petitions unless they show good cause for
their failure and actual prejudice resulting
from the claimed violation. Francis v. Hen-
derson 425 U.S. 536 (1976) and Estelle v.
Williams 425 U.S. 501 (1976).

The final gection of the bill amends the
statute relating to habeas for federal pris-
oners (28 U.S.C. § 2255), the substitute mo-
tion to vacate a sentence, to make clear that
Stone v. Powell does not apply in such ac-
tions, that Kaufman v. United States 394
U.S. 217 (1969) remains good law, and to
preserve the deliberate by-pass standards
as well. The process of cutting back was be-
gun in Davis v. United States, 411 U.S, 233
(1973).

CONGRESSIONAL RESEARCH SFRVICE,
July 13, 1976,
To: Hon. Charles Mathlas.
From: American Law Divislon,
Sub'ect: Possihle legislative
Stone v. Powell,

This is In response to your reauest for an
analysis of Stone v. Powell. No. 74-1055 (July
6, 1976), In which the Suobreme Court beld
that the lower federal courts were no longer
to hear on habeas cornus petitions the con-
tentions of convicted state priconers that
evidence obtained by unconstitutional
searches and seizures had been introduced at
their trials where the state courts afford the
defendants the opportunity for a full and
adeouate bearing on the Fourth Amend-
ment claim, You were particularly interested
in the avestion whether Coneress could alter
the decislon lericlatively and the manner in
which this might be accomplished,

The analysls included herein will be di-
rected to the specific ouestion of congres-
sional revision. For additional background,

revision of
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we would refer you to The Constitution of the
United States of America—Analysis and
Interpretation (Constitution Annotated),
S. Doc. 92-82 (1972), 1074-1086 (exclusionary
rule), and 384-365, 615-623, 778-780 (habeas
corpus). Habeas is treated extensively in
P. Bator et al, Hart and Wechsler's The Fed-
eral Courts and the Federal System (2d ed.
1973), 1424-1538; in addition, there is a sub-
stantial body of law review material, some
of which will be referred to herein.

I. THE HISTORICAL DEVELOPMENT

The writ of habeas corpus that we know is
considerably changed from the common law
writ known to the framers and protected
from all but a limited class of suspension
by Article I, §9, cl. 2. That writ was the
“Great Writ”, the habeas corpus ad sub-
Jiciendum, by which a court would inguire
into the lawfulness of a detention of a
petitioner. The Court early ado_ted the com-
mon law understanding that the writ was
unavailable to one convicted of crime by a
court of competent jurisdiction. Ex parte
Watkins, 3 Pet (28 U.S.) 193, 209 (1830).
The only exceptions to the strict jurisdic-
tional standard were claims grounded on il-
legallty in sentencing, Ex parte Lange, 18
Wall. (85 U.5.) 163 (1873), and on conviction
under an unconstitutional statute. Ex parte
Siebold, 100 U.S. 371, 376 (1879). See McNally
v, Hill, 203 U.S. 131, 136-137 (1934) .

Watkins and the cases following upon it
interpreted the unilluminating grant of
power in the Judici ry Act of 1789, §14, 1
Stat. 81, to courts of the United States to
issue writs of habeas corpus for prisoners
in jail under or by color of authority of the
United States. Thus, federal habeas jurisdic-
tion over state prisoners did not exist except
to summon them as witnesses. Ex parte Dorr,
3 How, (44 U.S.) 103, 105 (1845) . But by the
Habeas Corpus Act fo 1867, § 1, 14 Stat. 385,
Congress empowered the *courts of the
United States . . . to grant writs of habeas
corpus In all cases where any person may be
restrained of his or her liberty in violation
of the constitutlon, or of any treaty or law
of the United States .., ." Justice Bren-
nan, in Fay v. Noia, supra, 415-417. read
this broad language as evincing a congres-
slonal intent to enlarge the habeas remedy
to provide a collaterial method additional to
and Independent of direct Supreme Court
review of state court decisions for the vin-
dication of the new constitutional guar-
antees incorporated In the 13th and 14th
Amendments. Accord: Brown v. Allen, supra,
488 (Justice Frankfurter concurring).* What-
ever the Act was Intended to mean by Con-
gEress, the courts did not Immediately beein
to expand the scope of the writ, according
it pretty much the scope and meaning pre-
viously given it when the 1789 Act was being
construed. In re Wood, 140 U.5. 278 (1891);
In re Jugiro, 140 U.S. 201 (1891); Andrews v.
Swartz, 156 U.S. 272 (1895); Bergemann v.
Backer, 157 U.S. 655 (1895).

The modern expansion of the writ may be
sald to have started with Frank v. Mangum,
237 U.S. 309 (1915), although as viewed from
today's persvective the iudgment in Frank
may seem restrictive. But the law of habeas
prior to Frank was, as we stated above, that
“if a court of competent jurisdiction ad-
iudleated n federal ouestion in a criminsal
case, 1ts deciston of that ouestion was final,
subfect only to appeal, and not subject to
redetermination on habeas cornus.” Bator,
op. clt., 483. The exvansion that hsd oc-
curred oreviously had consisted of enlaree-
ments of the concept of fiuriediction. The
Frank case work a different exvpan=ion.

Frank contended that his convi~tion had
been obtalned through mob intimidation of
the trial. The state appellate court had made
an independent inquiry into the issue and

Footnotes at end of article.
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concluded that the evidence did not support
the claim. The Supreme Court affirmed a
federal district court’s refusal to Issue a
habeas writ, laying down as law this proposi-
tion: if it Is found that the state tribunals
have failed to provide corrective process (in
the sense of giving a petitioner a fair oppor-
tunity to raise and litigate his constitutional
claim) in the state courts, then the federal
habeas corpus court may proceed to adju-
ciate the merits of that claim, but if it is
found that a state court of competent ju-
risdiction has fully and fairly adjudicated the
merits of the federal guestion should be
claim, then that decision is immune from
collateral attack and alleged error on the
merits of the federal guestion should be
reviewed by the Supreme Court on direct
review. The lawfulness of the detention to
be inquired Inte by the habeas court is to be
determined not by whether, as In Frank,
the conviction was procured by mob domina-
tion but whether the State's proce=s afforded
the defendant adegaute opportunity to ralse
and have passed upon adequately the ques-
tion of mob domination; mob domination
was not the issue on collateral review but
the fairness of the correctlve process.!

It is possible that in the case of Moore V.
Dempsey. 261 U. S. 86 (1923), the Court
“discredited” or “repudiated"” Frank's liml-
tatlon on the habeas power of the federal
courts and settled the power of those courts
to determine a convicted defendant's con-
stitutional claims on the merits, giving to
state court judgments weight but not con-
clusive welght® In any event, Moore arose
as did Frank in a situation in whilch it was
alleged that mob domination of a trial had
procured the conviction unfairly; the appel-
late court in Moore, unlike the Frank court,
conducted no independent inquiry of its own
but perfunctorily rejected the claim of mob
domination. In an ovinion by Justice
Holmes, who had dissented from the denial
of habeas in Frank, the Court reversed and
held that the federal district court was un-
der a “duty” to examine the facts for itself
and determine if the allegations of mob
domination were true. The brief, ambiguous
Holmes opinion will admit of either the
interpretation that all federal constitutional
clalms are cognizable on habe*s, regard-
less of the State's previous consideration of
the issues or the interpretation that, con-
sistent with Frank, the consideration by the
state courts of the federal constitutional
clalms was so inadequate that federal court
coll teral review was appropriate® When
read in the context of Holmes' Frank dissent,
however, the Moore opinion does seem, a%
the least. to be saying that, regardless of stat»
corrective process, some federal constitu -
tlonal claims are so fundamental that ther
are collaterally reviewable on habeas. Se:
Hart & Wechsler, op. cit., 1469. That tb2
opinion did not go as far as Brown v. Aller,
supra, did is true, but that it went further
than Frank appears also to be reasonably
clear,

No clear rule of law emerged from the cases
between Moore and Brown v. Allen in 1953,
On the one band, the Court expanded the
“lack of jurisdiction" basis of habeas in
several cases, Mooney v. Holohan, 2894 U, 8.
103 (1935) (use of perjured testimony to
procure conviction would deny due process
and oust trial court of jurisdictlon and is
cognizable on habeas); Johnson v. Zerbst,
304 U. S. 458 (1938) (denlal of effective as-
sistance of coun<¢el In federal court ousts
Jjurisdiction and 1s cognizable on habeas),
before holding in Waley v. Johnston, 316 U. 8.
101 (1942), that the use of the writ was
not restricted to those cases where the judg-
ment of conviction is void for want of jurls-
diction of the trlal court to render it but
extends al=o to those exceptional cases where
the conviction has been In disregard of the
constitutional rights of the accused and
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where the writ Is the only effective means of
preserving the defendant’s rights. Other
cases during the period contain expressions
broadening and narrowing the interpreta-
tions of Frank and Moore and the scholarly
commeuxntary is divided.?

In any event, in Brown v. Allen, supra,
eight of the nine Justices elther held or as-
sumed that on habeas corpus federal district
couris must provide review of the merits of
constitutional claims fully litigated in the
state court system.* Basis of the decision,
in Professor Hart's words, op. cit., 106, 1s
“that due prccess of law in the case of state
prisoners is not primarily concerned with
the adequacy of the state's corrective proc-
esss or of the prisoner's personal opportu-
nity to avall himself of this process .. . but
relates essentially to the avoidance in the
end of any underlylng constitutional er-
ror. ., . ." In Justice Frankfurter's view,
the result in Brown was reguired by the
congressional enactment of the Habeas Cor-
pus Act of 1867 by which Congress had de-
termined not to leave the enforcement of
federal constitutional rights governing the
administration of criminal justice in the
States exclusively to the state courts. While
state courts are under the same obligation
as federal courts to respect federal con-
stitutional rights, Congress may well have
considered, and continued to consider, that
the enlargement of federal constitutional
rights in the imposition of an expanding due
process clause upon the States called for ac-
cess to the federal courts as another assur-
ance of those guarantees. Brown v. Allen,
supra, 499-500, 507-508."

Ten years after Brown v. Allen, the Court
in its famous trilogy, Fay v. Noia. supra,
Townsend v Sain, 372 U.S, 293 (1963), and
Sanders v. United States, 373 U.S. 1 (1963),
again considerably expanded the availability
of the writ. Nola was the principal case, con-
struing the “exhaustion" requirement in
habeas and developing standards for deter-
mining when a prisoner could be sald to have
forfeited his right to seek the writ by falling
to present his constitutional challenge to
state consideration. The point of the "ex-
haustion™ doctrine is to avold the disrup-
tion of federal-state comity that would in-
here In upsetting state court convictions
without first allowing the States an oppor-
tunity to correct constitutional defects. Darr
v. Buford, 339 U.S. 200 (1950)."

And 1t is not good enough that a petitioner
has been to the state courts; he must have
there presented the same claim he seeks to
advance in his federal habeas petition. Id.,
203. But once having presented the claims to
a4 state court, as on appeal, he is not re-
quired to seek state collateral relief. Brown
v. Allen, supra, 447.

Fay v. Noia dealt with the conceptually
different but related concept of state pro-
cedural default by a prisoner: that Is,
whether a federal collateral attack can be
made on a detention based on a state court
Judgment resting on an “independent and
adequate state ground”, i.e., on a ruling that,
because of noncompliance with a fair and
reasonable state procedural rule, the de-
fendant has forfeited his right to a decision
on the merits of a federal constitutional
clalm. Noia resolved the issues by holding
that the requirement of “exhaustion™ re-
fers only to remedies still available when
habeas is sought and has nothing to do with
the effect of a past procedural default in
the state courts. Only if it is found that a
defendant deliberately by-passed state pro-
cedures in the federal courts to hold him
to his choice and deny him habeas relief.”

Townsend v. Sain, supra, dealt with the is-
sue of holding evidentiary hearings by habeas
courts and propounded the rule that where
the facts are in dispute, the habeas court
must hold an evidentiary hearing if the ha-

Footnotes at end of article.
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beas applicant did not receive a full and fair
evidentiary hearing in a state court, either
at the time of the trial or in a collateral pro-
ceeding. Sanders dealt with the question of
the deference owed to a previous federal ha-
beas proceeding and broadened the possibil-
ity of the prizoner obtaining a new hearing.

Basically, then, from this review, we can
observe that the rule of the Court limited in
Stone v. Powell was not a recent innovation
but rather traces in full lower bazk to Brown
v. Allen In 1853 and In substantial part bazk
through consistent broadening of the scope
of the writ in the 1930's and 1940's to the
Moore decision in 1923. The history of the
doctrine thus limited may therefore be quite
relevant in any congressional determ!nation
to legislate with respect to Powell.

II. CONGRESSIONAL ACTIONS

The Court's declslon in Stone v. Powell
must also be evaluated in the context of con-
gre-sional resnonses to the ludicial Interpre-
tations of the scope of the writ of habeas
corpus over the years. It is important to note
that the rfcope of the writ, insofar as the
statutory lancuage is concerned, has not
bazn altered since 1267.-=

In 1948, title 23 of the U.S. Code was re-
vised and co”ified. Judge John J. Parker of
the Fourth Circuit was Chairman of the Ju-
dicial Conference Committee that drafted
the revisions of the Habeas Corpus Act. Ac-
cording to Judge Parker, the object of the
revizions was to "“put an cnd to the abusc
that has arisen because, under recent dect-
sions of the SBupreme Court, it has been pos-
sible for prisoners to use the writ to attack
the procedure of the courts undcr whoss
judgments they are imprisoned. | The

dzcisions| opened wide the door to review b=
way of federal habeas corpus of every crim-
inal proceeding, state or federal, in whizh a
person convicted of erime was willing to make
oath that he had been denied a fair trial"
Parker, "Limlting the Abuse of Habeas Cor-
pvs.” 8 F.R.D. 171 (1948).=

The changes were, however, madest, A new
proceeding was In=tituted for persons con-
victed in federal courts, 28 U.8.C. § 2255, re-
quiring such persons to move to vacate their
sentences. See United States v. Hayman, 342
U.S. 205 (1852). So far as state prisoners were
concerned, the revisioun codified the court
holdings reguiring exhaust of state rem-
edles and the absence of an adeguate rem-
edy avallable In the state courts. Brouwrn v.
Allen, su~ra $447-150.1

Following Brown v. Allen, the Judicial
Conference of the United States, again under
the leadership of Judge Parker, sousht to re-
strict the scope of the writ. Reporting that
the expansion of habeas jurisdiction had
“greatly interfered with the procedure of the
State courts,” the Conference recommended
that *'|w|here adequate procedure is pro-
vided by State law for the handling of such
matters, it is clear that the remedy should
be sought in the State courts with any re-
view . . . only by the Supreme Court. . . ," ¥
The recommended bill received the support
of the Conference of State Chief Justices, the
Association of Attorneys General, the Ameri-
can Bar Association, and the Department of
Justice. Twice it passed the House of Repre-
sentatives (in 1956 and 1958), but the Senate
never approved it."

Finally, In 1866, Congress did amend the
Habeas Ccrpus Act, largely to incorporate
therein the standards established by the
Court in its Nola-Townsend-Sanders trilogy.
B0 Stat. 1104, See S. Rept. No. 1797 and H.
Rept. No. 1892, 80th Cong., 2d sess. (1866).
The amendments principally did three
things. (1) They dealt with the problem of
repetitious and meritless habeas petitions by
prescrib‘ng, in line with Sanders, the cir-
cumstances under which district judges
should exercise their discretion to decline
o entertain such applications. (2) They pro-
vided that when a prisoner has had his case
before the United States Supreme Court on
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appeal or certiorari, the Court's disposition
of the case is conclusive on all legal and
factual issues actually adjudicated by the
Court; only when a habeas court finds a new
and controlling fact which could not have
been placed in the record by the exercise
of reasonable diligence is the rule of con-
clusiveness inapplicable. (3) They enumer-
ated and restated the Court's Townsend prin-
ciples to guide the federal courts in the exer-
cise of their discretion in determining wheth-
er to hold an evidentiary hearing.

Agaln, In 1968, an effort was made to con-
strict the .avallability of habeas for state
prisoners, as the Senate Judiclary Commit-
tee Included § 702 in S. 917, 90th Cong., 2d
sess.,, the Omnibus Crime Control and Safe
Streets Act, giving to judgments of state
courts in criminal cases conclusive effect
with respect to all questions of law or fact
which were determined or which could have
been determined in the action leading to the
Jjudgment, except for direct appeals of those
Judgments. After a spirited floor debate, this
section was struck from the bill by a vote of
54 to 27 114 Cong. Rec. 14183 (1068).

The most recent efforts to curb the use of
the writ by state prisoners was initiated by
then Assistant Attorney General Rehnquist
In testimony on the proposed speedy trial
bill.' He proposed that habeas claims by
state prisoners be restricted to claims in-
volving the basic fairness of trial and sug-
gested that petitioners be required to show
that a violation of the constitutional right
clalmed had a substantive effect on the out-
come of his trial These proposals and several
others were incorporated into a bill drafted
by the Justice Department and introduced
as S, 567 in the 931 Congress."™

The bill is Interesting when read In the
light of Stone v. Powell. First, the bill would
have limited the constitutional claims that
could be raised on collateral attack in fed-
eral court by state prisoners to those (1)
which were not theretofore ralsed and de-
termined in a state court, and (2) which
there was no falr and adequate opportunity
theretofore to have ralsed and determined
in a state court. and (3) which could not
thereafter be raised and determined in a
state court. The object of these provisions,
Attorney General Kleindienst sald, “would
be to adl a significant degree of finality™ to
state court judgments and overturn the con-
trary holdings of Brown v. Allen and Fay V.
Noia. 119 Cong Rec 2224 (1973). Once a state
court had ruled on the merits of an issue
either on direct appeal or collateral attack
the only possible remedy would have been
direct review by the Supreme Court. The
gecond and third provisions would have al-
tered the waiver and exhaustion standards
previously set out in such decisions as Noia
S0 As to treat fallure to utilize an available
state remedy as a dellberate bypass barring
federal habeas relief.

Second, the bill set out another test that a
prizoner who had gotten past the first serles
must meet. That is, the convicted defendant
would be limited to raising constitutional
claims to violations of any right “which has
as its primary purpose the protection of the
reliability of either the factfinding process
at the trial or the appellate process on appeal
from the judgment of conviction". 5. 567
propozed § 2254(a)(1)(ii1). The Attorney
General explained that this “reliability™ test
was derived from the standards employed by
the Supreme Court to determine whether to
accord retroactive effect to its constitutional
decisions. If the constitutional right goes to
safeguarding the reliability of the trial and
appellate process, it is generally accorded
retroactive effect. Those types of clalms that
would be barred by this provision, said the
Attorney General, would be (1) claims ob-
jecting to the admissibility of voluntary con-
feseions because of fallure to comply with
Miranda, (2) claims objecting to the admis-
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sibility of evidence obtained through a vio-
lation of the search and seizure guarantees,
and (3) claims objecting to the admissibility
of identifications made In line-ups con-
ducted without counsel in violation of Wade,
119 Cong. Rec. 2225 (1073).

Third, the proposal would have further
required a prisoner having gottten past the
first two requirements to show “that a dif-
lerent result would probably have obtiained
If such constitutional violation had not cc-
curred " 8. E67. propcsed $2254(a) (1) (iv).
This provision was designed to reguire that
A habeas petitioner show only “a probabil-
ity of aequittal on the actual charge on which
a verdict was returned, or that without the
viclation he would have been convicted only
of a lesser Included offense. He would not
need to show that he would also have besn
acquitted of all lesser included offenses or
that he was in fact innocent.” 119 Conz. Ree,
2225 (1973). g

Congress took no actlon on 8. 567: as an
analysis cf Stone v. Powell will demonstrate,
the Court did.

III. STONE V. POWELL ANALYZED

In his opinion for the Court, Justice Powell
did not reject the expansion of the scone of
habeas corpus which he thought had heen
accomplished In Brown v. Allen;: that is, fed-
eral constitutional claims are generally open
to relitizaticn in collateral actians in federal
courts. He did not believe, however, that dur-
ing the period of expansion the Court had
ever “consider|ed] whether exceptlons to full
review micht exist with respect to particu-
lar categories of constitutional claims.” Sfone
v. Powell. supra, slip. op, at 11, He recognized
of course, that the Court had on a number
ol occasions accepted Jurlsdictlon in state
prisoner cases In which collateral claims of
Fourth Amendment violations were made,
had decided these cases cn the merits. and
had granted relief in some of them on the
basis of Fourth Amendment violations.’ And
in Kaufman v. United States, 304 U.S. 217
(1969), the Court had held that federal pris-
oners could collaterally litizate search-and-
selzure claims under 28 U.S. § 2255, largely
on the basls that state prisoners could col-
laterally litizate search-and-seizure claims
on habeas and the rights of the two classes
should be parallel. But Justice Powell con-
cluded that tle Court had never really closely
considered the question and reached an in-
formed, principled decision c¢n the issue; the
question thus being considered an open one,
he then canvassed the rationales of the ex-
clusionary rule and the principles governing
the scope of the habeas writ and announced
for the Court the holding that habeas is
not available to state prisoners to challenge
the admissibility of evidence allegedly un-
constitutionally seized, provided that the
State afiorded the defendant an opportunity
for a full and fair litigation of his claim.

(A) The Purpose of the Exclusionary Rule:
According to Justice Powell, the primary
Justification for the exclusionary rule is the
deterrence of police conduct that violated
Fourth Amendment rights, The rule is not a
personal constitutional right; it is not ealcu-
lated to redress the injury to the privacy of
the victim of the search or seizure. The rule
is but a “prophylactic™” device by which the
Court seeks to ensure compliance with the
Fourth Amendment. This almost exclusive
focus upon the deterrent purpose of the rule
is one already well established in the Court's
cases, e.g., United States v. Calandra, 414 U .S.
3438 (1974); United States v. Peltier, 422 U.S.
531 (1975), and it furnished the basis for
the Court's refusal to give retroactive effect
to its search and seizure decisions. Eg. Link-
letter v. Walker, 381 U.S. 618 (1065). Mapp v.
Ohio, 367 U.S, 643 (1061), extending the ex-
clusionary rule to the States, relied on de-
terrence but it addressed as well the "imper-
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ative of judicial integrity”, suggesting that
the exclusion of illegally seized evidence pre-
vents contamination of the judicial process.
Id., 659. And see Weeks v. United States, 232
U.S. 383, 391-393, 304 (1914). Indeed, it is
difficult to understand the decision in Elkins
v. United Stafes, 364 U.S. 206 (1960), in any
sense but a judicial concern for the Integrity
of the judicial process.™

Therefore, the incremental increase in de-
terrence, if any occasioned by the habeas
court's utilization of the exclusionary rule
was greatly outwelghed in the balance by the
harm done to the judicial process through
enforcement of the rule. This conclusion was
reached upon consideration of several factors.

(B) The Harmiul Effect of the Rule: Ap-
plication of the rule, Justice Powell wrote,
“deflects the truthfinding process and often
frees the gulilty.” Stone v. Powell, supra, slip
op. at 23. (1) Rellability, The physical evi-
dence selzed by police which Is sought to be
excluded is typicaliy re lable and often the
most probative bearing on guilt. However,
the evidence is obtained, it in and of itself
is not suspect, not tainted, in the same way
that a coerced confession is. (2) Search for
Truth. Emphasis upon the admis<ibility of
evidence turns the trial away from what
shou'd be its primary goal, the ascertainment
of the truth, The evidence if excluded may
prevent the attalnment of this goal. (3) The
question of Guilt or Innocence, Excluding
re ilab’e and probative evidence will often
permit the guilty to pgo free; in any event,
disputes over admissibility does not con-
tribute to effectuating the goal of convicting
the gullty and freeing the innocent.

While the exclusionary rule serves the vital
function of enforcing respect for Fourth
Amendment values, continued Justice Powell,
and the Court will adhere to It in the in-
stance of trials and on direct appeal of trial
court convictions, it does not serve the inter-
ests so well that the detriment of its en-
forcement through habeas proceedings is
justified.

Thus, one can follow many of the parallels
between Stone v. Powell and 8. 567. The ac-
complishment of the aims of the decision and
the bill is attempted in somewhat different
fashions but the same aims are firmly fixed.
In both Instances, the federal habeas role
will be diminished by state provision of the
opportunity for a litigation of federal consti-
tutional clalms. The bill would have pre-
cluded search and seizure clalms altogether
and the decislon leaves the po-cibility that
some such cases may still be brought into
federal habeas courts upon contentions that
the State did n~t afford a full and fair onpor-
tunity for litigating the issue. But what is a
full and fair opportunity?

Stomne v. Powell does not attempt to define
the circumstances under which it will be
deemed that such an oppor‘unity has been
provided, The Court did not, however, re-
mand the two ca<es before it to the federal
courts for evaluation of the fullness and fair-
ness of the opportunity the habeas peti-
tioners had in the trial courts, it simply re-
versed. Whether this constitutes aoproba-
tion of the California and Nebraska pro-
cedures is unclear. In both Instances, trial
courts had rejected the clalms of the de-
fendants; in the California case, the ap-
pellate court had not reached the merits but
had decided that the error, If any, had been
harmless, while the Nebraska apnellate court
relected the claims on the merits.® It will
be remembered that in Fran' the Supreme
Court approved the state court’s process as
adequate when it undertook an independent
inquiry and carefully considered the defend-
ant’s claims: in Moore, on the other hand, if
It be considered cons‘stent with Frank and
not an extens‘on of it, the state aoppe'late
court’s rat»er perfunctory rejection of the
defendant’s claim on the record did not im-
munlze the conviction from habeas attack.

The Court’s analysis, it may be noted, per-
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mits further decisions along the line set out
in S. 567. The reliability standard, the irrele-
vance to the search for truth and the ques-
tion of innocence, and the purpose to deter
are all present with regard to confessions ob-
talned in violation of Miranda and to line-up
identifications made In violation of Wade.
See, e.g., Johnson v. New Jersey, 384 U.S. 719
(1966), Stovall v. Denno, 388 U.S. 293 (1967).
The Court's analysis in Michigan v. Tucker,
417 U.S, 433 (1974), of the Miranda require-
ments as “prophylactic standards' not them-
selves rights protected by the Constitution
but judiclal constructions to protect the
right against self-incrimination prepares the
way for a Stone v. Powell holding in a Mi-
randa case.

Whether there are not also other constitu-
tional decisions so to be treated 1s a question
we need not here deal with. But the analysis
would not appear to be narrowly limitable.=

IV. CONGRESSIONAL ALTERATION
OF STONE V. POWELL

Although the Court’s opinion in Stone v.
Powell is silent wtlh regard to the kind of
authority it 1s exercising, constitutional In-
terpretation or statutory interpretation, and
while its language with respect to the ex-
clusionary rule s to some extent both types
of interpretation, clearly its decision that a
habeas court'’s power should not extend to
hearing search and seizure claims when the
petitioner has had an opportunity to raise
them previously has to be based upon its
construction of 28 U.8.C. § 2254, the habeas
statute. True it is that Justice Powell an-
nounces that "the Constitution does not re-
quire” that state prisoners have the oppor-
tunity to present such claims under such
circumstances, id., slip op. at 14, but the
question here is whether the Constitution
permits the exercise of such power by fed-
eral courts. A long line of cases previously
has required federal courts to litigate such
claims, the language of § 2254 1s adequately
broad, and its constitutionality is so accepted
by the Court that when the attorneys general
of 41 States joined in an attempt to have
the 1867 habeas staute declared unconsti-
tutional the Supreme Court refused even to
review the Court of Appeals rejection of the
contention. United States ex rel. Elliott v
Hendricks, 213 F, 2d 922 (C.A. 3), cert. den.,
348 U.S 851 (1954) See Er parte Royall, 117
U.8. 241, 249 (1886); Frank v, Mangum, supra,
331. Thus, Justice Powell must be under-
stood as holding, though he did not even cite
the statute nor quote the particular lan-
guage, that a state prisoner convicted at
least in part on the basls of evidence seized
in violation of the Fourth Amendment but
who has been able to raise that question at
trial and on appeal, even though he lost, is
not “in custody In violation of the Constitu-
tion or laws of the United States". 28 U.S.C.
§2254(a).

Indeed, the logic of the Court’s opinion
with respect to the exclusionary rule is that
in no event does the admission at trial of
evidence seized unconstitutionally violate a
defendant’s Fourth Amendment rights. One
has a Fourth Amendment right not to have
one's privacy invaded by officers not acting
in accord with Fourth Amendment require-
ments. But the violation once accomplished
is completed. It dces not continue through to
the admission of the evidence so obtalned.
Such admission works no new Fourth
Amendment violation. United States v. Ca-
landra, supra, 354: United States v. Peltier,
supra, 535-5639. “The primary meaning of
‘judicial integrity’ in the context of evi-
dentiary rules is that the courts must not
commit or encourage violations of the Con-
stitution. In the Fourth Amendment area,
however, the evidence is unqguestionably ac-
curate, and the violation is complete by the
time the evidence is presented to the court.

. The focus therefore must be on the ques-
tion whether the admission of the evidence
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encourages violations of Fourth Amendment
rights. As the Court has noted in recent
cases, this inquiry is essentially the same as
the inguiry into whether exclusion would
serve a deterrent purpose."” United States v.
Janis; supra, slip op. at 25 n. 35.2

Mapp v, Ohio, supra, 655-656, however,
held that the exclusionary rule was binding
upon the States because it Is “an essential
part of the right to privacy" protected by
the due process clause of the Fourteenth
Amendment. Congress, if it should so decide,
would not be precluded by Stone v. Powell
in its statutory construction from concluding
that the imprisonment of one pursuant to &
state convinction based at least in part on
evidence seized in violation of the Fourth
Amendment does mean that he is “in custody
in violation of the Constitution", The Fourth
Amendment guarantee is applicable to the
States through the due process ciause of the
Fourteenth Amendment, Wolf v. Colorado,
supra, and the due process clause independ-
ently impo=es upon the States a requirement
of fuhdamental fairness. Under §5 of the
Fourteenth Amendment, Congress has the
power to enforce “by appropriite lerislation”
the guarantees of the due process clause.

As for the deterrence issue, it is primarily
& question of jud*ment whether anolving the
rule in one situation will constitute a sig-
nificant deterrence of Fourth Amendment
viclations while applying it in another would
have minimal effect. When the matter turns
en such judgments, Congress has a speclal
ability to develop and consider the factual
basis of a problem that the Court does
not have. Oregon v. Mitchell, 400 U. 8. 112,
247-248 (1970) (Justice Brennan concurring
and dissenting).

An example of congressional decisionmak-
ing in this area which extended protection
beyond that found by the Court to be re-
guired by the Constitution is 18 U, 8§ C.
§ 2615, In the electronic surveillance statute,
mandating the application of the exclusion-
ary rule with respect to evidence not ob-
tained in compliance with the statute. In
Gelbard v, United States, 408 U. S. 41 (1972).,
the Court held, on the language of § 2515
and its legislative history, that it could be
invoked by a grand jury witness as a defense
to a contempt charge brought for refvsal to
answer guestions based on information ob-
talned from the witness' communications
unlawfnlly intercepted throueh wiretappine;
in United States v. Calandra, supra, the
Court held that, under the Fourth Amend-
ment exclusionary rule, & grand jury witness
could not refure to answer guestions based
on unconstitutionally-seized evidence, not-
ing the statutory basis of Gelbard. While
§2515 |s addre=sed to federal law enforce-
ment officials and federal courts, the prece-
dent Is just as aoplicahble to the States where
Coneress has the power to legislate.

Some thought mizht be given by Congress
to the possibility that the Court will soon
modify the exclusionary rule itself. One of
the arguments raised by the St tes in Stone
v. Powell was that the Court should permit a
“good faith defense’ to the exclusionary rule
in situations where, for example, police con-
duct was only in technical violation of ern-
stitutional reouirements or where nolice act-
ed In “good faith" in belleving they had a
right to search. Chief Justice Burger, in a
concurring opinion, and Justice White, in
dissent, urged adoption of such a modifica-
tion. And the Court's opinion in Unifed
States v. Peltier, supra, clearly seems to lay
the basis for such a holding. Whether Con-
gress should therefore include in any amend-
ment of the habeas statue a mandate to the
federal courts to continue enforcing a broad
exclusionary rule may also be considered.

Too, Congress may wish to consider struc-
turing the habeas statute in such a way as
to limit the major abuses that have evoked so
much concern in the scholarly literature and
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in judicial opinions. In this respect, two sug-
gestions might be made.

(1) In Mackey v. United States, 401 U.S.
6687, 675 (1971), Justice Harlan wrote a
lengthy opinion arguing that the Court had
gotten itself Into a quagmire in its retroas-
tivity rules and that it should instead draw
a distinetion between cises still open to direct
review and cases where the conviction is final
in the sense that only collateral relief is avail-
able. New constitutional doctrines must be
fully retroactive within the former category
while on habeas cases the courts should gen-
erally apply the law prevailing at the time a
conviction bezame final rather.than disposing
of all such cases on the basis of intervening
changes iIn constitutional  interpretation.
There may well he substantial merit to this
argument and it would prevent the relitiga-
tion of many cases that could well be deemed
closed.

{2) The problem of successive petitions by
prisoners was treated most fully in Sanders
v. United Staies, supra, and in the 1968
amendments adding subsections (b) and (c¢)
to § 2,244, Congress might wish to consider
whether the standards by which a federal
habeas court declines to hear a second or
successive petition needs to be and can be
tightened so as to induce a greater degree of
finality.

FOOTNOTES

! Justice Brennan's opinion in Fay v.
Noia, 372 U.S.391 (1963 ) yundertook a lengthy
exegis to demonstrate that the common law
understanding was actually that “restraints
contrary to fundamental law, by whatever
authority. imposed, could be redressed by
writ of habeas corpus.” Id., 408. See id., 399-
415. But see id., 449463 (Justice Harlan dis-
senting). Most of the scholarly commentary
is contrary to the Brennan reading of Listory.
E.g., Oaks, “Legal History in the High Court—
Heabeas Corpus,” 64 Mich. L, Rev, 451 (1966);
Bator, “Finality in Criminal Law and Federal
Habeas Corpus for State Prisoners,” 76 Harv.
L. Rev, 441, 465-4T4 (1963) (pre-Noia); '""De-
velopments in the Law—Federal Habeas Cor-
pus,’” 83 Harv. L. Rev, 1038, 1045-1050 (1970).
It is unclear why Justice Brennan undertock
this effort to establish the historicity of the
broad proposition; it had been clearly estab-
lished in Brown v. Allen, 344 U 5. 443 (1953),
and arguably earlier, it was not in issue in
Noig, and the dissenters did not call for a
reconsideration of Brown. Hart & Wechsler,
op cit., 1465.

=This statement, and the cases, assume
that & statute is necessary to confer jurisdic-
tion upon federal courts to grant the writ.
Ex parte Boliman, 4 Cr. (B8 U.S.) 75 (1807).
One scholar has argued that the federal
courts have the power absent statute as a
direct Imolication of the suspension clause.
Paschal, “The Constitution and Habeas Cor-
pus,” 1970 DuFe L.J. 605.

¥ Here, too, the scholarly opinion appears
to be against a broad reading of the 1867
Act. E.g , Bator, op. cit.; 474477, Mayers, “The
Habeas Corpus Act of 1887: The Supreme
Court as Legal Historian,” 33 U. Chi. L. Rev.
31 (1865).

' This standard is, of course, that of the
Court with respect to the exclusionary rule
question on collateral review in Stone v.
Powell. On Frank v. Maengum, see Bator, 0p.
cit,, 483-487. Compare Fay v. Noia supra,
420 (Justice Bremman for the Court), with
id,, 456-457 (Justice Harlan' Dissenting).

5 “Discredited" Is Professor Hart’s term,
“Foreword: The Time Chart of the Justices,"
73 Harv. L. Rev, 84, 105 (1959), while “repu-
diated™ ‘is Justice Brennan's. Fay v. Noia,
supra, 421. For contra views, contending that
Meore and Frank are consistent, see id., 457-
458 (Justice Harlan dissenting); Bator, op.
cit., 488-489.

“*"We assume in accordance with [Frank]|
that the corrective process supplied by the
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State may be so adegquate that Interference
by habeas corpus ought not to be allowed. It
certainly is true that mere mistakes of law
in the course of a trial are not to be corrected
in that way. But if the case is that the whole
proceeding is a mask—that counsel, jury and
judge were swept to the fatal end by an irre-
sistible wave of public passion, and that the
State Courts failed to correct the wrong,
neither perfection in the machinery for cor-
rection nor the possibility that the trial court
and counsel saw no other way of avoiding an
immediate outbreak of the mob can prevent
this Court from securing to the petitioners
their constitutional rights" Id., 81. “We
shall not say more concerning the corrective
process afforded to the petitioners than that
it does not seem to us sufficient to allow a
Judge of the United States to escape the duty
of examining the facts for himself when if
true as alleged they make the trial absolutely
vold. Id., 92.

Compare Bator, op. cif. 489-499, who,
while recognizing the wavering of the Court,
argues that the cases are all basically con-
sistent with Frank, with Hart, op. cit., 104—
106, who reads the cases as broadening the
scope of the writ beyond that in Frank,

* Three cases were before the Court and on
the merits the Court held six to three that
defendants’ rights had not been viclated.
There were in effect two opinions of the
Court, one by Justice Reed, id., 446, and one
by Justice Frankfurter, id., 488. Only Justice
Jackson, id., 532 (concurring in result), dis-
agreed with the view that federal habeas
courts should ordinarily decide the federal
constituticnal issues for themselves rather
than deferring to state court resolution of
the issues.

* See, favoring Brown, Reitz, "Federal Ha-
beas Corpus: Postconvietion Remedy for
State Prisoners,” 108 U. Pa L. Rev. 461
(1960); Wright & Sofaer, “Federal Habeas
Corpus for State Prisoners: The Allocation
of Fact-Finding Responsibility,” 75 Yale L.
J. 895, 897-906 (1966).

e Developments—' op. cit., 1093-1103.

" "If a habeas applicant, after consulta-
tion with competent counsel or otherwise,
understandingly and knowingly forewent
the privilege of seeking to vindicate his fed-
eral claims in the state courts, whether for
strategic, tactlcal, or any other reasons that
can fairly be described as the deiiberate by-
passing of state procedures, then it is open
to the federal court on habeas to deny him
al relief if the state courts refused to en-
tertain his federal claims on the merits.” Id.,
439.

The Court has this Term in two cases lim-
ited, without addressing, Noig, holding in
Estelle v. Williams, No. 74-676 (May 3,
1976), that the failure of a defendant to ob-
ject at trial to his being compelled to stand
trial in prison garb, and in Franrcis v. Hen-
derson, No. T4-5808 (May 3, 1976), that the
failure of a defendant to challenge the com-
position of the grand jury that indicted him
before trial in accordance with state rules
precluded both defendants from raising the
issues on habeas.

12 C. Wright, Law of Federal Courts (2d ed.
1970), 208.

1 Judge Parker's cited cases began with
Moore v. Dempsey and included the major
cases of the period before Brown v. Allen.

1 Judge Parker construed the new § 2254
considerably more restrictively than the
Court proved to do. Compare Parker, op cit.,
175-177, with Brown v. Allen, supra, 447.

= Hearings on H.R, 5643 belore Subcom-
mittee No. 3 of the House Committee on the
Judiclary, 84th Cong.. 1st sess, (1855), 89-90.

® 102 Cong., Rec. 940 (1968); 104 id, 4675
(1958). The bill would have permitted the
issuance of the writ “only on a ground which
presents a substantial Federal constitutional
guestion (1) which was not theretofore
raised and determined (2) which there was
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no falr and adequate opportunity theretofore
to raise and have determined and (3) wh ich
cannot thereafter be ralsed and determined
In a proceeding In the State court, by an
crder or judgment sublect to review by the
Supreme Court of the United States on writ
of certicrarl.”

'"Hearings on 5, 895 before the Subcom-
mittee on Constitutional rights of the Senate
Judiciary Committee, 92d Cong.. 1st sess
(1971), 94-121,

"~ An identical bill had been intreduced in
the Senate and a similar bill into the House
nefr the end of the prisr Congress. S. 3833
anag HR. 13722, 82d Cone., 24 se=5, (1072).
Senat-r Hruska Introduced S, 567 en Jahu-
ary 26, 1973, accompanying it with a lenathy
memorandum from Attorneyv General Klein-
dienst explaining and Justifying the bill that
had previously been sent to the House Judi-
clary Committee 119 Cong. Ree. 2220-2228.
See Note, "Proposed Modlfication of Federal
Habeas Corpus for State Prisoners—Reform
or Revocation?" 61 Georgetown L. J. 1221
(1973).

"Eg, Lefkowitz v Newsome, 420 U.S. 283
(1978): Cardwell v Lewis. 417 US. 583
(1074); Cady v. Dombrowski. 413 U.S. 433
(1973); Adaems v Williams, 407 U.S. 143
(1872); Whitely v Warden, 401 U.S. 560
(1971) i Chambers v Maroney. 390 US. 42
{1870Vv: Harris v, Nelson 304 U.S. 286 (1969):
Mancusi v. DeForte, 392 US, 364 (1068):
Carafas v Lavallee 391 US. 234 (1968);
Warden v Hayden, 387 U.S. 204 {1967).

* Elking overturned the “silver platter"
doctrine under which evidence Mlegally seized
by state officials could be turned over to fed-
eral of~lals for use in federnl trials even
though the evidence would have been inad-
mi=sible had federal authorities selzed it. At
the time, while the Fourth Amendment ap-
plied to state searches the exclusionary rule
did not govern admissibllity of the evidence
S0 obtalned Into state trials, Wolf v. Colo-
redo, 338 TTS 25 (1040) The deterrent effect
of excluding the evidéence from federal trial
Was 50 attenuated that It is hard to belleve
It would have furnished a basis for declsion
even if the Court was at the time concerned
with deterring state action. Confirmation of
the<e¢ conclusions may be found in United
States v. Janis, No. 74-958 (Julv 6, 1076), re-
fusing to bar from federal civil trials evi-
dence unconstitutionally selzed by state
offirers,

“'It appears on the basis of applicable
precedents that both appellate courts were
wrong and the federal courts so found. But
the requirement Is of an opportunity, not
that the state courts will correctly decide the
clalm; Petitioning the Supreme Court for
certiorari |s the only avenue of relief from
incorrect decislons.

= Attorney General Kleindlenst thought
there were several other claims that would
be precluded by the reliability standard of
8. 567, Including jury trial denial claims.
119 Cong. Rec. 2225 (1873).

“If the excluslonary rule is not a sub-
stantlve constitutlonal right, the serious
question Is ralsed about the Court's power to
mandate Its observance by state courts, If
the rile Is not a necessarv corollarv of a
constitutional right but simply a judiclally
created remedial device, the Court's power
should be much more limited than other-
wise. See Monaghan, “Forward: Constitu-
tional Common Law," 89 Harv. L, Rev. 1, 3-10
(1975).

S10NE ¥. POWELL AND THE New FEDERALISM: A
CHALLENGE TO CONGRESS

{By Ronald 8. Filagg, member of the class
of 1978 at Harvard Law School)

The Supreme Court's recent deciston in
Stone v. Powell ralses serlous questions about
the wisdom of the Court’s developing view
of the federal system and the Court's com-
petence to define the jurisdiction of the
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federal courts, Mr. Flagg challenges the poli-
cies un-derlying the Court's “new federalism"
and calls upon Congress to reassert the fed-
eral intecest in a broad habeas corpus re-
view f sinfe convictions by the federal
courts

INTRODUCTION

The Supreme Court in recent decisions has
shown an increasing solicitude for state in-
terests in cases where federal constitutional
clalms have been raised.! Last term, the
Court extended its conception of a “new
federalism” * into the area of federal habeas
corpus when it decided Stone v. Poicell.” The
decision ‘In Stone, as well as in many other
cases that have come befcre the Court,
reflects the judgments ¢f the Court as to
the proper balance between the jurisdiction
of the federal and the state courts. In
enunciating this "new federalism"” the Court
has foreclosed the avallability of federal re-
lief for uncenstitutional or other unlawful
acts by state authorities,' and It has usurped
the power granted to Congress by the Con-
stitution * to define the jurisdiction of the
federal courts*

Section I of this Note discusses Stone and
the policy judgments made by the Court
in restricting the availability of federal ha-
beas ccrpus review. Sectlon IT examines other
recent cases in which the Court has made
similar judgments in restricting access to
the federal courts generally in other sub-
stantive areas. Section III questions the
validity of the judgments underiving the
Court’s opinion In Stone and, by implica-
tion, In other recent manifestations of the
Court’s “new federalism.” Finally, Section
IV calls upon Congress to ascert its au-
thority to de%ne the jurisdiction of the
federal courts so as to reverse the question-
able judgments of the Stone decision,

I. BTONE V. POWFLL: THE POLICIFS UNDERLY-
ING THE “NEW FEDERALISM"

In Stone, the petitioner Powell had been
convicted of murder in a California state
court on the basis of testimony concerning
A revolver which had been taken from him
Incldent to his arrest for violation of a local
vagrancy ordinance. The state courts, both
at trial and on direct appeal, rejected Powell’s
arguments that the vagrancy ordinance was
unconstitutional and that the search was
invalid, Powell applied for a writ of federal
habeas corpus pursuant to 28 U.S.C. § 2254
on the grounds that he was being held in
violation of the Constitution. The District
Court denied his plea, but the United States
Court of Apreals reversed, holding that the
vagrancy ordinance was unconstitutionally
vague, that the arrest and search were un-
lawful, and thus that the evidence s»ould
have been excluded at trial? The Surreme
Court reversed the Court of Appeals’ deci-
sion, holding that “a federal court need not
apply the exclusionary rule on habeas revisw
of a fovrth amendment claim absent a show-
Ing that the state prisorer was denied an
onportunity for a fvil and fair litigation of
that claim at trial and on direct review. " *

Although the Court's decislon Involved
consideration of Powell's fourth amendment
claim, the result in Sftone was not required
by the Constitution. The Court did not hold
that the federal courts lack jurisdiction
pursuant to § 2254 over a fourth amendment
claim.* nor did it coneclude that no violation
of the fourth amendment had occurred.
Nelther did the Court rest its decision on
constraction of the federa! habeas statute.®
Instead, as In previous abstentlion cases™
the Supreme Court based its decision on its
own balancing of the relative state and fed-
eral Interests involved.=

In reaching Its decision in Stone, the Court
purported to balance the advantages and dis-
advantages of application of the exclusion-

Footnotes at end of article,
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ary rile on federal habens review, The Court
found that the extenslon of the exelusionary
rule to the states In Mapp v Ohio ' “was based
“principally on the bellef that® eéxclusion
would deter future unlawful econduct ™ v
However, the Court found that the additionnl
raterrence gnined by applying the exelusion-
ary rule on habeas review was small In rela-
tion to the costs.'” The Court cited two spe-
cine costs First, “the focus of the trial, and
the uttention of the participants therein, is
diverted from the ultimate gquestion of gullt
cr inno.ence that should be the central con-
cern in a criminnl proceeding.'” ™ Second,
“the physical evidence to be excludesd is typi-
cally reliable and often the most probative
information bearing on the guilt or inno-
cence of the defendant,' ¥

These considerations, however, apply with
equal force to the application of the exclu-
slonary rule at trial in the state courts or on
direct review by the Supreme Court, as well
as on collateral review by habeas corpus. Yet
the Court did not relleve the states of their
obligation to apply the exclusionary rule in
thelr eriminal proceedings at trial or on ap-
peal, but only withdrew the operation of the
rule when federal district courts review those
same proceedings upon a petition for habeas
corpus.”™ This distinction can logleally be
based only upon judgments about the rela-
tive roles of the state and federal judiciaries
In adjudicating the constitutional claims of
state criminal defendants.

The primary judgment of the Court was
that the state courts, with only direct re-
view by the Supreme Court, protect fourth
amendment rights as competently as the
federal district courts. The majority opinion
reasoned:

“Despite differences in: Institutional en-
vironment and the unsympathetic attitude
to federal constitutional claims of some state
Judges in years past, we are unwiiling to ns-
sume that there now exists a general lack of
appropriate sensitivity to constitutional
rights in the trinl and appellate courts of the
several States. State courts, llke federal
courts, have a constitutional obligation to
safeguard personal liberties and to uphold
federal law. . .. Moreover, the argument that
federal judges are more exoert In anplying
federal constitutional law is especlally un-
persunsive in the context of search-and-
selzure claims, since they are dealt with on a
daily basis by trial level judges In both
systems.' "

The Court listed four other policles which
led it to limit the application of the exclu-
slonary rule in the context of federal habeas
corpus review: “(1) the most effective utili-
zation of limited judicial resources, (i1) the
necessity of finality in criminal trials, (1)
the minimization of friction between federal
and state systems of justice, and (iv) the
malntenance of the constitutional balance
upon which the doctrine of federalism is
founded,"*

These arguments are unpersuasive in light
of the federal Interest in ensuring the proper
adjudication of federal constitutional elaims.
The Court in Stone, as well as In the cases
to be discussed in Sectlon II, has redrawn,
cn the basls of its own policy judzments, the
limits of federal jurisdiction more narrowly
than the statutory llmits prescribed by Con-
gress. As Section ITT will suggest, the existing
statutory regime has already struck a work-
able and desirable balance between the fed-
eral interest in correct adiudication of con-
stitutional clalms and the states’ Interests
that the Court promoted In Stone. Even if
the Court believed that the federal habeas
corpus statiute did not strike the proner bal-
ance, it should have deferred to Congres-
sional definition of the proper jurisdiction of
the federal courts.

ITI. THE NEW FEDERALISM IN OTHER CONTEXTS

In Stone v, Powell. the Supreme Court re-
stricted the application of the exclusionary
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rule, not by cutting back on the substance
of the rule itself, but by forbidding the fed-
eral courts to apply it in cases in which
those courts previously had jurisdiztion un-
der 28 U.S.C. §2254.2 The Court based its
decision primarily on considerations of fed-
eralism and comity.*

In his dissent, Justice Brennan expressed
the fear that the decislion in Stone would
be used to restrict further the jurisdiction
of the federal courts on habeas corpus review
in cases involving claims of unconstitutional
detention on other than fourth amendment
grounds.® His concern regarding the poten-
tial extension of the rationale of Stone is
well founded, especially when one examines
the wide range of cases in which the Court
has relied on similar policies to restrict the
access of constitutional claimants to the fed-
eral courts.

Francis v. Henderson * exemplifies the use
of the same federalism rationale to restrict
federal habeas corpus in a nonfourth amend-
ment context. In Francis the Court held
that a state prisoner who failed to make a
timely chalienge to the racial composition
of a grand jury that indicted him could not,
after his cenviction, bring that challenge
in a federal habeas corpus proceeding under
28 US.C. § 2254.

The case involved the indictment of
Franeis, a 17 year old black youth, by a Louis-
iana grand jury on a charge of felony murder.
Two months after the indictment the court
appointed uncompensated counsel for him;
however, this counsel, who was in failing
health and who had not practiced criminal
law for several years, took no action for
Francis's defense until the day before trial.
He offered no challenge to the racial composi-
tion of the grand jury that had indicted
Francis, and he never informed him that such
a challenge was possible. At trial, Francis was
convicted of felony murder and sentenced to
life imprisonment; his two older accomplices,
through plea bargaining, each received 8-year
prison terms.

In its decislon denying Francis habeas
corpus relief, the Supreme Court acknowl-
edged that, under the statute and following
its decision in Fay v. Noia,® “there can be no
question of a federal district court's pawer
to entertain an application for a writ of ha-
beas corpus in a case such as this.” ® How-
ever, the Court reasoned that “considerations
of comity and federalism" = require that the
federal courts give effect to the state Interest
in enforcing its criminal procedure when
considering whether to overturn state crimi-
nal convictions.™ In addition to comity and
federalism, the Court cited the states’ in-
lerests in finality of criminal judgments and
the Court's reluctance to see federal courts
“unduly interfere with the legitimate activi-
ties of the States™ * as further reazons for its
decision to prevent the federal courts from
exercising the power over Francis' constitu-
tional claim.™

This concern with "comity and federalism"™
has led the Court to restrict access to the fed-
eral district courts in other contexts in which
those courts had the power to exercise juris-
diction under nrevious statutory interpreta-
tion.” One such area is eivil rights actions
under 28 U.S.C. § 1983, the Civil Rights Act
of 1871.* In Younger v. Harrig= the Court
held that for reasons of equity, comity, and
federalism, federal courts should abstain
from enjoining under § 1983 a pending state
criminal prosecution absent a finding of bad
faith or immediate, irreparable harm.® The
Court expressed a desire for “a proper re-
spect for state functions, a recognition of the
fact that the entire country is made up of a
Union of separate state governments, and a
continuance of the belief that the National
Government will fare best if the States and

Footnotes at end of article.
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their institutions are left free to perform
their separate functions in separate ways." ©

Recent cases have extended the Younger
doctrine in many directions. For example, in
Miranda v. Hicks,” the Court held that the
principles of Younger precluded a federal
court from enfjoining a state criminal prose-
cution instituted subsequent to the proceed-
ing in the federal court. Also, in Huffman v.
Pursue, Ltd.~ the Court invoked equitable
restraint to preclude the enjoining of civil
prozeedings initiated by state prosecution. In
these cases, the Court denied federal injunc-
tive relief despite the existence of jurisdic-
tion pursuant to 42 U.S.C. § 1983,

This solicitude for the state's Interest in
exercising its prosecutorial and judicial func-
tions without federal interference, regard-
less of the impact on a defendant's constitu-
tional claims, also surfaced in O’Shea v. Lit-
tleton.” There plaintiff’'s brought a civil
rights action under § 1983, alleging that a
county magistrate and judge had embarked
on a continuing intentional practice of raci-
ally discriminatory bond-setting, sentencing,
and assessing of jury fees. Desplte the evi-
dence of past ubuses, the Court held that the
named plaintiffs could not show that fu-
ture offense; would be committed against
them specifically and therefore lacked stand-
ing to bring suit for Injunctive relief.® In
addition the Court found that, even if plain-
tiffs could satisfy a standing requirement, in-
Jjunctive relief against defendants' actions
would constitute “a major continuing intru-
sion of the equitable power of the federal
courts into the daily conduet of state crimi-
nal proceedings” and would be “in sharp
conflict with the principles of equitable re-
straint." »

Similarly, the Court has invoked the
principles of comity and federalism to re-
strict the federal district courts from en-
joining allegedly unconstitutional practices
of state or local executive officials. In Rizzo
v. Goode* a group of individuals and a
coalition of community organizations
brought actions against the city of Phila-
delphia and its mayor, alleging a pervasive
pattern-of illegal and unconstitutional mis-
treatment by police officers. Suing under
§ 1983, the plaintiffs sought eguitable relief,
including appointment of a receiver to
supervise the police department and the es-
tablishment of civilian review of police
activity. The District Court heard evidence
on over forty incidents of alleged police
brutality, nineteen of which the Supreme
Court later assumed arguendo to be viola-
tions of constitutional rights.* The District
Court found that public officials in Phil-
adelphla consistently had refused to act to
stop the violations. It directed the Police
Department to draft “a comprehensive pro-
gram for dealing adequately with ecivilian
complaints.” including “appropriate revision
of police manuals and rules of procedure
spelling out in simple language the 'do’s and
don’ts’ of permissible conduct in dealing
with civilians . . ., |r]evision of procedures
for processing complaints against police . . .
and prompt notification to the concerned
parties informing them of the outcome™ of
complaint procedures.”

As it had in O'Shea, the Supreme Court
found that the named plaintiffs lacked the
requisite standing, as they could not dem-
onstrate that future incidents arising from
inadequate police discinlinary procedures
would harm them specifically rather than
other members of the slass.® The Court also
held that the District Court had erred in
imputing lability to superior officlals for
the unconstitutional conduct of individual
patrolmen. The Court's opinlon in Rizze
concluded with its reason, by now quite
famfiliar, for limiting federal infunctive relief
for the abu=es of state or local afficials:

“Thus the principles of federalism which
play such an imnortant part in governing
the relationship between federal courts and
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state governments, though initially ex-
pounded and perhaps entitled to their
greatest weight In cases where it was sought
to enjoin a criminal prosecution in progress,
have not been limited either to that situa-
tion or indeed to a criminal proceeding it-
self. We think these principles likewise have
applicability where Injunctive relef is
sought not against the judicial branch of
the state government, but against those in
charge of an executive branch of an agency
of state or local governments such as re-
spondents here.” ¢

Thus the same principles of federalism and
comity on which the Court relied in Stone
v. Powell have bzen used in other cases to
justify restrictions on the district courts’
acknowledged power. The application of these
principles has prevented the district courts
from vindicating the constitutional claims
of state prisoners and others who allege
state Infringement of constitutional rights.
III. A CRITIQUE OF THE SUPREME COURT'S “"NEW

FEDERALISM"

An examination of the policies upon which
the Court has constructed this “new fed-
eralism™ reveals the impropriety of the
balance the Court has struck. In addition,
it suggests strong arguments calling for con-
gressional reassertion of its comstitutional
power to reopen the federal courts to those
claims which recent Supreme Court deci-
sions have foreclosed.

A, Federal Trial Court Jurisdiction Is Neces-
sary for Proper Enforcement of Federal
Constitutional Rights
Since the Court in Stone left the exclu-

sionary rule intact for purposes of its ap-
plication in state trials, on direct review by
state appellate courts, and by the Supreme
Court, the Court's assumption must be that
the state judiciary checked only Ly the
Supreme Court's discretionary review will
suffice to protect the fourth amendment
rights of state prizoners. The Court has pred-
icated its judgment on the belief that there
is "no Intrinsic reason why the fact that a
man is a federal judge should make him
more competent, or conscientious, or learned
with respect to the [considerations of fourth
amendment claims] than his neighbor in the
state courthouse.” * This assertion ignores
the difference in the institutional setting
and outlooks of the state and federal judi-
ciaries, It also overloocks the inadeguacy or
unavailability of state remedies in many
cases.

State judges, who are either locally elected
cr appoint>d and who cerve terms of lim-
ited durations,” are subject to greater politi-
cal pressure from the local citizenry than
are federal judges. The concerns of these
local constituents are likely to focus more
on the guilt or innocence of a defendant than
on the constitutional rights of that individ-
ual, and state judges tend unduly to reflect
the substantive poals of the state criminal
law in their decisions rather than the "go_als
of the Federal Constitution in protecting in-
dividual rights from unlawful government
action." "™ Federal judges, who en‘oy life
tenure, however, overate in an irstitutional
setting more insulated from local pressures
and 1-ss insulated from review by the fed-
eral Courts of Avpeal and the Supreme
Court than their state counterparts.'®

This distinction in the institutional pres-
sures on state and federal judges was rec-
oznized In the debates of the Constitutional
Convention.” in the debates over ratification
of the Constitution,” and in the debate in
Coneress over the Reconstruction legislation
which first broadener federal jurisdiction
over state actions.” These assumptions con-
cerning the bias and inadenuacy of the state
courts when presented with constitutional
claims are a primarv rationale for the ex-
istence of the inferior federal courts. In
fact. state courts may not be as sympathetic
to federal constitutional claims as are the
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federal courts.® Numerous instances of woe-
ful disregard for federal law in state court
proceedings can be cited; such disregard
can be corrected only by federal habeus cor=-
pus actions.™

State remedies also may be inadequate or
unavailable. In California, for example,
where Powell originally was tried in the
state courts, fourth amendment claims are
not cognizable in the state's habeas corpus
proceedings.” Even where available, state
remedies may be inadeguate or unresponsive
to constitutional claims.®

Direct review of state court declsions by
the Supreme Court provides Insufficient fed-
eral scrutiny of state processes. First, the
Supreme Court cannot possibly review all
the state criminal convictions in which con-
stitutional claims are raised.’ Second, direct
review by the Supreme Court will deny the
defendant in a state criminal trial the bene-
fit of a federal trial court's role in construct-
ing a record and making findings of fact.’
As an earlier Court emphasized, “[h]ow the
facts are found will often dictate the deci-
slon of federal claims.' ™ If one accepts
the institutional arguments that the fed-
eral courts are more sympathetic to federal
constitutional claims than state courts, then
state criminal defendants should have some
chance to have the facts in their cases deter-
mined in a federal forum.®

Finally, the federal district courts provide
potentially more uniform treatment of con-
stitutional claims than do the more numer-
ous state courts.”” Even before the Supreme
Court speaks on a particular issue, there is
likely to be a developing uniformity among
the eleven Courts of Appeal. While diver-
gences between circuits may appear on a
Blven issue, these help to focus issues for
the Supreme Court’s ultimate determina-
tion. “In any event, the Process Is more likely
to afford uniformity than any state inter-
action if only because there are fewer ju-

risdictions to reconcile.” @ Thus, contrary

to the Court's assertions in Stone, proper ad-
Judication of constitutional claims requires
the availability of a federal forum free from
the institutional constraints of the state
trial and appellate courts,

B. Broad Federal habeas corpus jurisdiction
is not inconsistent with “effective utiliza-
tion of judicial resources”

The Court in Stone expressed its desire
for “the most effective utilization of limited
judicial resources.” = However numerous
habeas corpus petitions are,* they represent
only a small fraction of total civil filings and
consume on the average less than 1% of the
federal judge’s time.& Many petitions are dis-
posed of without the need for a hearing;
when a hearing is required, it frequently
takes less than one day.® Moreover, Congress
has responded to any overload caused by ha-
beas corpus petitions by enacting the Federal
Magistrates Act.” The Act provides for the
preliminary screening by federal magistrates
of applications for posttrial relief and the
submission of a report and recommendation
to the district Judge to facilitate decision-
making.® Congress also has Hmited waste-
ful duplication of effort between the state
court and the federal district court by limit-
ing the scope of collateral review to consti-
tutional questions,® requiring exhaustion of
state remedies,” and limiting the situations
in which the federal court may redetermine
controverted facts.n

Even supposing that habeas corpus peti-
tions unduly burden the resources of the
ederal courts, the Supreme Court should
not determine which substantive federal
rights should be accorded enforcement prior-
ity 2 If a rising easeload threatens to inun-
date the federal courts. Congress should act
to provide additional Fesources or reexamine
enforcement priorities in a systematic fash-
ion. Selective enforcement of constitutional
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claims by the federal courts is not an ap-
propriate response.

C. The Interest in Finality in Criminal Trials
Does Not Require Further Restriction of
Federal Habeas Jurisdiction

The Court in Stone ™ as well as in Francis
v. Henderson ** cited the need for finality in
criminal trials as a reason for restricting the
habeas jurisdiction of the federal courts.
While one many concede the need to estab-
lish a point beyond which state convictions
will be immune from attack, where that
point should be is not self-evident. In a
federal system premised on the supermacy
of federal law, some federal supervision of
the state courts in their determination of
federal constitutional claims is necessary. As
final arbiter of federal constitutional claims,
however, the Supreme Court is incapable
of reviewing all state criminal convictions
in which such claims have been raised, In
order to effect some federal review of these
claims, a workable division of labor hetween
the Supreme Court and the lower federal
courts is necessary. The habeas corpus
statute established a regime whizh recog-
nized the need for some federal supervision
of constitutional claims and the Supreme
Court's inability to examine all such claims
on direct review.™

While finality of state court convictions
is important, effective enforcement of con-
stitutional guarantees must take precedence.
The habeas corpus statute as previously in-
terpreted adequately accommodated the
state's interest in finality by establishing a
presumption that the state hearings bad
been adequate and casting the burden of
proving deficiencies upon the petitioner,
and by restricting federal collateral review
to constitutional claims and violations of
federal laws.™ Thus, prior to Stone v, Powell,
the habeas procedures, while recognizing the
state interest in finality of eriminal convic-
tlons, carried out “the manifest federal
policy that federal constitutional rights of
personal liberty shall not be denied without
the fullest opportunity for plenary federal
judicial review.” =

D. Minimizing friction between the Federcl
and State judicial systems does mot re-
quire the elimination of Federal habeas
corpus review of Federal constitutional
claims

The Court in Stone relied on the nesd to
minimize friction between federal and state
systems of justice.® The federal habeas pro-
cedures which the Court curtailed in Stone,
however, were responsive to the need to ac-
commodate both the state and federal inter-
ests at issue. Tenslon was reduced by re-
quiring the prisoner to exhaust his state
remedies prior to application for a writ, thus
giving the state courts a chance to address
the constitutional claim ™ As noted above, if
a federal court did entertain a habeas peti-
tion, it limited its review to federal and con-
stitutional questions; ® and even then the
State’s fact-finding process was presumed to
be correct.®

Since the Supreme Court has appellate
jurisdiction over all cases arising under the
constitution and laws of the United States,™
it is impossible to eliminate all federal scru-
tiny of state eriminal procedings. Neither is
it wise. In a system where federal law is su-
preme, some friction between the state and
federal courts is inevitable.*

Moreover, the procedure which the Court
created in Stone v. Powell holds the poten-
tial for increased intrusion by federal courts
into the state judicial process. The Court's
decislon bars consideration of a fourth
amendment claim unless the prisoner was
not afforded an “‘opportunity for full and
fair litigation” of the claim.* Thus the fed-
eral judge, rather than focusing in the first
instance on the Prisoner’s fourth amend-
ment claim, appears to be required to deter-
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mine the adequacy of the state process, and
then to deal with the constitutional ques-
tlons should inadequacies be found. Though
the content of the requirement of an “op-
portunity for full and fair litigation” is yet
unclear, it ralses the possibility that federal
Judges, otherwise precluded from granting
redress to prisoners convicted on the basis
of illegally obtained evidence, will engage
in more searching scrutiny of the state ju-
dicial process than is common at present—a
result likely to heighten, rather than dimin-
ish state-federal friction.»

IV. THE NEW FEDERALISM—A CHALLENGE
FOR CONGRESS

Federalism concerns the proper relation-
ship between the federal and state govern-
ments and thus must take into account in
the interests of both. The Court, in its recent
enunciation of a “new federalism,” has been
careful to safeguard the State's judicial,*
executive,” and legislative functions.™ How-
ever, the Court has failed to safeguard the
interests of the federal government, espe-
clally the major federal interest, whether in
habeas corpus petitions or civil rights ac-
tions—the enforcement of federal constitu-
tional and statutory rights.

The federal interest theoretically can be
protected by the states as well as by the
federal government. The Court contends
that, in fact, the state courts are equally as
capable of enforcing federal rights as the
federal courts.” The purpose of this Note
has been to demonstrate, however, that the
argument is far less persuasive than the
Court asserts.” In its reasoning, the Court
ignores the differences in institutional set-
ting and outlook of the state and federal
courts. It ignores the inadequacy and un-
availability of state remedies, as well as the
lack of responsiveness of state institutions.
Finally, it ignores the basic assumptions that
have led to the provision for inferlor federal
courts in the first instance and subsequently
to the various congressional enactments de-
fining the jurisdiction of the federal courts.
The questionable assumptions of the Court's
recent decisions manifest a fundamental
hostility to the rights asserted themselves. '

By redrawing the limits of Federal juris-
diction more narrowly than the statutory
limits provided by Congress, the Court has
defined the extent to which it believes the
federal courts should be available to vindi-
cate constitutional and Federal claims. Con-
gress need not accept this judgment of the
Court; it has the constitutional power to de-
fine the jurisdictions of the federal courts."
Until it can be shown with greater certainty
that state forums will give sufficient protec-
tion to federal rights, Congress should act to
maintain the avallability of the federal
courts for vindication of those rights.

Congress should act to reverse Stone v.
Powell by providing that any constitutional
claim which can be raised on direct review
also is cognizable by federal habeas corpus.
Congress also should reverse Francis and
Davis ™ by amending 42 U.S.C. §§ 2254 and
2255 to ensure that a habeas petition brought
by a state or federal prisoner can be enter-
tained despite procedural default in the
trial court unless the prisoner has deliber-
ately bypassed the appropriate procedures.
Only the threat of habeas serves as a “neces-
sary . . . incentive for trial and appellate
courts throughout the land to conduct their
proceedings in a manner consistent with
established constitutional standards.' =

FOOTNOTES

1 The Suwpreme Court, 1975 Term, 90 Harv.
L. Rev. 58, 221 (1078).

¢ As used herein, the “new federallsm” is
a shorthand expression for this trend in Su-
preme Court decislons of increasing solicl-
tude for state interests. The term was used
in a similar fashion in Note, Muneipal Bank-
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ruptey, The Tenth Amendment and The New
Federalism, 89 Harv. L. Rev. 1871 (1976).

196 8. Ct. 3037 (1976).

' This pattern of Supreme Court decisions
limiting the avallability of the federal courts
to vindicate federal clalms extends well be-
yond the cases discussed in this Note.

Although the pattern is not uniform, it is
clear enough: the Supreme Court is making
it harder and harder to get a federal court
to vindicate a broad range of federal consti-
tutional and other legal rights. . . .

That there is indeed a pattern, and that it
is more than accidental, seems clear from the
scope and pervasiveness of the phenomenon,
Class actions, standing to sue, federal review
of constitutional claims in state criminal and
civil proceedings, attorneys' fees, [the power
of the federal court to fashion] meaningful
remedies—in these and other contexts, the
Supreme Court has sharply restricted the
federal courts’ power to protect basic rights.
Instead, protection of these rights has been
relegated to the state courts, few of which
have shown themselves responsive. Society of
American Law Teachers, Supreme Court de-
nial of Citizen Access to Federal Courts to
Challenge Unconstitutional or Other Unlaw-
ful Acts: The Record of the Burger Court 2-3
(October 1976). See also Causes of Popular
Dissatisjaction with the Administration of
Justize: Hearings Before the Subcomm. on
Const. Rights of the Senate Comm. on the
Judiciary, 94th Cong., 2d Sess. 64-68 (1976)
(statement of Aryeh Neler and Burt Neu-
borne on behalf of the American Civil Liber-
ties Union).

3 Congressional power to define the juris-
diction of the federal courts derives from
Article III, section 1 of the Constitution
which states: "“The judicial Power of the
United States, shall be vested In one su-
preme Court, and in such Inferlor courts as
the Congress may from time to time ordain
and establish.” The Constitutional Conven-
tion that met in 1787 wrestled with several
plans dealing with the Inferior federal courts
before it settled on the plan embodied In
Article TII. During the debates, John Rut-
ledge had urged that the state courts would
be sufficient to secure national richts, while
James Madison had argued for the manda-
tory establishment of the inferior federal
courts. These two positions were compro-
mised, leaving it to the discretion of Con-
gress to establish inferior federal courts.
“And It ‘seems to be a necessary inference
from the express decislon that the creation
of Inferlor federal courts was to rest in the
discretion of Congress, that the scope of
their jurisdiction, once created, was also to
be discretionary.” P. Bator, P. Mishkin, D.
Shapiro, & H. Wechsler, Hart & Wechsler's
The Federal Courts and The Federal System,
11, 12 (2d ed. 1973) [hereinafter cited as
Hart & Wechsler]. See generally, Reddish &
Woods, Congressional Power to Conirol the
Jurisdiction of Lower Federal Courts: A
Critical Review and a New Synthesis, 124
U. Pa. L. Rev. 45 (1975).

®Justice Brennan, dissenting In Stone,
argued that the “interest balancing ap-
proach”™ used to justify the majority deci-
sion is “nothing less than an obvious usur-
pation of Congress’ Article IIT power to de-
lineate the Jjurisdiction of federal courts.”
86 8. Ct. at 30681 (Brennan, J., dissenting).

7507 P.2d 93 (9th Cir. 1974). The court of
appeals concluded that, although the exclu-
sion of the evidence would serve no deterrent
purpose with regard to police officers who
were enforcing statutes in good faith, it
would dster levislators from enacting uncon-
stitutional statutes In the future. 507 F.2d
at 98.

%98 8. Ct. at 3052 n.37.

*Id.

#The Court rejected the argument of the
dissent that the declsion concerned the

_Scope of the habeas corpus statute and was
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required as a 1natter of statutory interpreta-
tion. “Our decision today is not concerned
with the scope of the habeas corpus statute
as authority for ltigating constitutional
claims generally.” Id.

it Younger v. Harrls, 401 U.S. 37 (19871);
Huffman v, Pursue, Ltd., 420 U.S. 592 (1875);
Hicks v. Miranda, 422 U.S. 332 (1975). See
Maraist, Federal Intervention in State Crim-
inal Proceedings: Dombrowski, Younger, and
Beyond, 50 Tex. L. Rev. 1324 (1972); Note,
Federal Jurisdiction—The Abstention Doc-
trine As Amended by Hicks v. Miranda: A
Legal Definition ani Ominous Omissions, 54
N.C. L. Rev. 247 (1976). See also text accom-
pany!ng notes 32-37 injfra.

2 The Court noted that its decision did
not mean that the federal courts lack juris-
diction over fourth amendment claims. 96 S.
Ct. at 3052 n. 37. Under 28 U.S.C. § 2254(a),
federal jurisdiction is only available when
the petitioner is held In state custody “in
violation of the Constitution or laws or
treaties of the United States.” The existence
of jurisdiction must then mean that where
unconstitutionally-seized evidence has been
admitted at trial, a violation of the Consti-
tution has occurred. Thus. it is not the Con-
stitution which requires that fourth amend-
ment claims not be cognizable on habeas
corous review.

However, nothing In the habeas corpus
statute Indicates that the federal courts have
the discretion to reject a category of cases
over which they have jurizdiction. Thus, cne
can only conclude that the Court's decision
was founded upon the pollicy considerations
it put forward. See text accompanying notes
13-20 infra.

For further discussion of why the decision
cannot be constitutionally based, see the dis-
sent of Justice Brennan, 96 8. Ct. at 8057-61.

12 367 U.S. 643 (1961).

“96 S. Ct. at 3047 (citing Mapp v. Ohlo,
867 U.S. 643, 658 (1961)). See also Oaks,
Studying the Ezclusionary Rule in Secarch
and Seizure, 37 U. Chl. L. Rev. 685 (1070).

5 96 B. Ct. at 3051.

# Id. at 3040-50.

7 Id. at 3050. For a discussion of the effect
of Stone v. Powell on the excluslonary rule,
se2 Note, Fourth Amendment in the Bal-
ance—The Exclusionary Rule After Stone v.
Powell, 28 Bavlor L. Rev. 611 (19786).

w08 8. Ct. at 3052 n.37.

JId. at 3051-52 n.35 (citations omitted).
See Bator, Finality in Criminal Law and Fed-
eral Habeas Corpus for Stote Prisoners, 76
Hamv. L. REv. 441, 500 (1863).

96 8. Ot, at 3050 n.31, (cuoting Schneck-
loth v. Bustamonte, 412 U.8. 218, 259 (Powell,
J., concurring)). See also Friendly, Is In-
nncence Irrelevant? Collateral Attack on
Criminal Judgments, 38 U, Chi L. Rev. 142
(1970).

= “IT)he application of the [~xclusionary]
rule is limited to cases in whi~h there has
been both such a showing [that the state
prisoner was denled an opportunity for a
full and fair litigation of that claim] and
a Fourth Amendment violation.” 96 S, Ct. at
3052 n.37 (emphasis added).

2 As used in this Note, “comity” refers to
the discretionary defersnce of the federal
courts to the state courts. Comity often ap-
pears in the gul*e of the minimization of
federal interferenre with state processes.

=96 8. Ct. at 306263 (Brennan, J., dis-
senting). Justice Brennan’'s dissent was
jolned by Justice Marshall. Justice White
filed a separate dissent.

2906 8. Ct. 1708 (1976).

®372 U.8. 391 (1963).

=06 8. Ct. at 1710,

7 Id. at 1711.

®“The Court referred to its decision in
Davis v. United States, 411 U.8. 233 (1973),
as presenting an analogous concern for the
federal inter-st in the federal rvles of erim-
Inal procedure. In Davis, the Court held that
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a federal prisoner who falled to make a timely
challenge to the racial composition of the
grand jury that indicted him could not later
seek collateral relief by federal habeas corpus
pursuant to 28 U.B.C, § 2265. The Court based
its decision on an interpretation of congres-
gional intent under Rule 12(b)(2) of the
Federal Rules of Criminal Procedure and 28
U.8.C. §2255. Rule 12(b) (2) provides that a
challenge to the constitutional validity of a
grand jury must be made by motion before
the trial. The Court held that Congress in
enacting § 2255, which provides rellef to fed-
eral prisoners held in violation of the Con-
stitution, did not mean to undercut the effect
of Rule 12(b)(2) by allowing federal pris-
oners to mount the same challenge prohib-
ited by 12(b) (2) in & post-trial petition un-
der § 2255, 411 U.8. at 242,

=06 S. Ct. at 1711.

% The rationale underlying both Davis and
Francis 1s that the right to raise federal con-
stitutional claims on habeas corpus should
be restricted to deter defendants from viclat-
ing state and federal rules of criminal pro-
cedure. However, as the Court recognized in
Fay v. Noia, deterrence 1s only an effective
polley against actions done knowingly or in-
tentionally. Prisoners who because of inex-
perience, poor counsel, or other reasons are
unaware of their rights will not be deterred
by the Court’s new standard, but instead
will be trapped in a needlessly “airtight sys-
tem of forfeitures,” 372 U.S. at 432.

. See Note, Municipal Bankruptcy, The
Tenth Amendment end The New Federalism,
89 Harv. L. Rev. 1871, 1874-18756 (1976).

® 43 U.S.C. § 1983, originally part of the
Civil Rights Act of 1871, today reads: “"Every
person who, under color of any statute, ordi-
nance, regulation, custom, or usage, of any
State or Territory, subjects, or causes to be
subjected, any citizen of the United States
or other person within the jurlsdiction
thereof to the deprivation of any rights, priv-
fleges, or immunities secured by the Consti-
tution and laws, shall be liable to the party
injured in an action at law, sult in equity,
or other proper proceeding for redress.”

For historical background on § 1983, see
Monroe v. Pape, 365 U.S. 167 (1981). See gen-
erally McCormack, Federalism and Section
1983: Limitations on Judicial Enforcement of
Constitutional Protections, Part I, 60 U, Va.
L. Rev. 1 (1974).

=401 U.S. 37 (1971).

* Jd. at 43-57.

= Id. at 44,

5 423 U.8. 332 (1975).

T 420 U.S. 692 (1075).

# 414 U.B. 488 (1974).

= Id. at 493-89.

o Id. at 502.

i 433 U.8. 362 (1976).

«Jd. at 367-68. The district judge found
five constitutional viclations, but the Su-
preme Court was willing to concede, arguen-
do, that fourteen additional incidents, as to
which the district court had made no finding,
amounted to constitutional violations. Id. at
368.

@ COPPAR v. Tate, 357 F. Supp. 1289, 1321~
22 (E.D. Pa. 1973).

4 423 U.S. at 372-73.

#]d. at 380. Thus, the Court explicitly
brought Rizzo into the Younger line of ab-
stention cases, also citing Huffman v. Pursue,
Ltd., 420 U.S. 582 (1975).

©g8 S. Ct. at 3051 n.35 (quoting Bator,
Finglity in Criminal Law and Federgl Habeas
Corpus for State Prisoners, 76 Harv. L. Rev.
441, 509 (1963)).

i1 See, e.f., Cal. Const. art. 6, § 16.

s Developments in the Law—Federal Habe-
as Corpus, 83 Hard. L. Rev, 1038, 1060 (1870).

® Id. at 1061; Chevigny, Section 1983 Ju-
risdiction: A Reply, 83 Harv. L. Rev. 1352,
1357 (1970).

= During the debate over the establishment
of the inferior federal courts, James Madison
noted that an appeal from the state courts




11352

to the Supreme Court may not, in many
cases, be a remedy. “"What was to be done
after improper Verdicts in State tribunals
obtained under the biased directions of a
depenaent Judge, or the local prejudices of
an unairected jury?" Hart & Wechsler, supra
note 5at 11.

5L Alexander Hamllton, discussing in The
Federalist why the adjudication of federal
questions should not be left to the states,
wrote:

The most discerning cannot foresee how
far the prevalency of a local spirit may be
found to disqualify the local tribunals for
the jurisdiction of national causes; whilst
every man may discover that courts consti-
tuted like those of some of the states would
be improper channels of the judicial author-
ity of the Unlon. State judges, holding their
offices during pleasure, or from year to year,
will be too little independent to be relled
upon for an inflexible execution of the na-
tional laws. The Federallist No, 81, at 510 (B.
Wright ed. 1961) (A. Hamilton).

% During debate over the Civil Rights Act
of 1871, Representative Coburn stated: The
United States courts are further above mere
local influence than the county courts; their
judges can act with more independence, can-
not be put under terror as local judges can;
their sympathies are not so nearly identified
with those of the vicinage: the jvrors are
taken from the State, and not the neighbor-
hood: they will be able to rise above prefu-
dices or bad passions or terror more easlly.
Cong. Globe, 42d Cong., 1st Sess. 460 (1B871).
See also id. at 653 (comments of Senator
Osborn); Monroe v. Pape, 365 U.S, 167, 172-
85 (1961).

@ Y1)t s difficult to avoid concluding that
federal courts are more likely to apply federal
law sympathetically and understandingly
than are state courts.” ALI, Study of the Di-
vision of Jurisdiction Between State and Fed-
eral Courts 166 (1969). See also Developments
in the Law—Federal Habeas Corpus, 83 Harv.
L. Rev. 1038, 1060-63 (1970); Amsterdam,
Criminal Prosecutions Affecting Federally
Guaranteed Civil Rights: Federal Removal
and Habeas Corpus Jurisdiciion to Abort
State Court Trial, 113 U. Pa. L. Rev. 793, BO0O-
03 (1965); MeCormick, Federalism and Sec-
tion 1983: Limitations on Judicial Enjorce-
ment of Constitutional Claims, Part II, 60
U. Va. L. Rev. 250, 263-64 (1974); Chevigny,
Section 1983 Jurisdiction: A Reply, 83 Harv.
L. Rev. 1352, 1357-59 (1870):; Mishkin, The
Federal “Question” in the District Courts,
53 Colum. L. Rev. 157, 168 (1853).

“ An amicus brief submitted to the Bu-
preme Court by the American Civil Liberties
Union in Stone v. Powell cited numerous
cases in which fourth amendment claims
were presented to state courts and rejected
even though the applicable precedents made
clear that the fourth amendment had been
violated. Amicus Brisf by American Civil Lib-
erties Union at 18-21, Stone v. Powell, 96 S.
Ct. 3037 (1976). Among the state cases which
were reversed on fourth amendment grounds
on federal habeas review in 1975 were Patter-
son v. Lockhard, 513 F. 2d 579 (8th Cir. 1975);
Moffet v. Wainwright, 512 F. 2d 496 (5th Cir.
1976): United States exr rel. Coleman v.
Smith, 395 F. Supp. 115 (W.D.N.Y. 1975);
O’'Berry v. Wainwright, 394 F. Supp. 591 (8.D.
Fla. 1975); Frankboner v. Robinson, 391 F.
Suvop. 542 (W.D. Va. 1975) .,

% In re Wright, 65 Cal. 2d 652, 422 F. 2d 998,
56 Cal. Rotr. 110 (1967). See also Reitz, Fed-
eral Habeas Corpus: Post-conviction Remedy
for State Prisoners, 108 U. Pa. L. Rev. 461, 465
(1960) (“The narrow common-law writ of
habeas corpus which the states Incornorated
into their furisprudence is totallv incanable
of encompas=sing tre modern Issues of due
process and equal protection.”).

“ Inadequate state processes are not re-
stricted to the settling of habess corous. In
Rizzo v. Goode, 423 U.S. 362 (1976), the Su-
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preme Court prevented the district court
from providing injunctive rellef, saying that
the “federal courts must be constantly mind-
ful of the ‘special delicacy of the adjustment
to be preserved between federal equitable
power and state administration of its own
law'.” Id. at 378 (citations omitted).

Yet in its concern for the administration
of state law, the Court left unremedled the
state's fallure to enforce federal constitu-
tional rights. The district judge previously
had found that the state remedles (such as
Police Department complaint procedures, re-
dress through the Commisslon on Human
Relations or the Police Advisory Board of
Philadelphlia, criminal prosecution by the
Philadelphia District Attorney, and private
civil actions against the pclice) for the un-
constitutional police activities at lssue were
inadequate or no longer in existence.
COPPAR v. Tate, 357 F. Supp. 1289, 1292-84,
1319 (E.D. Pa. 1973).

In contrast, no one has ever denled the
efficacy of the district court's remedy “or the
fact that it effectuated a betterment In the
system.” 423 U.S. at 381 (Blackmun, J., dis-
senting). The federal courts have proven
adept at meeting the problems posed by the
changing nature of litigation from the tra-
ditional model of disputes between private
parties over private rights to the conception
of litigation as a method of carrying out pub-
lic pclicy through vindication of constitu-
tional and statutory rights. This facillity of
the federal courts is attributable partly to
the liberal pleading, joinder, and class action
provisions of the Federal Rules of Civil Pro-
cedure, and the flexibility of response to the
problems accompanying such sults, with
their concomitant size and complexity, by
such means as the appointment of magis-
trates and masters. See Chayes, The Role of
the Judge in Public Law Litigation, B9 Harv.
L. Rev. 1281 (1976).

% See Reltz, Federal Habeas Corpus: Post-
conviction Remedy for State Prisoners, 108
U. Pa. L. Rev. 461, 464 (1960).

% See 28 U.S.C. § 2254 (d) (1970).

®# England v, Loulsiana State Bd. of Medl-
cal Examiners, 375 U.S, 411, 416 (1964), See
also Townsend v. Sain, 372 U.S. 203, 312
(1963).

® As Professor Amsterdam described the
situation:

These defendants (In clvil rights cases)
depend on the federal constitution. ... Its
guarantees turn on questions of fact. The de-
fendants are tried in state courts and the
facts are found against them. It was known
that the facts would be found against them,
and they are. If this was an end of factfind-
ing, the Constitution would be worthless.
Amsterdam, supra note 53, at 840.

®1 See Developments in the Law, supra note
53, at 1061. This same argument applies to
the consideration of the availabllity of fed-
eral court review of constitutional claims
arising under § 1983. See Chevigny, supra
note 53, at 1357-58.

® Chevigny, supra note 53, at 1358,

® 96 8. Ct. at 3050 n. 31.

* After an increase In the number of
habeas petitions in the 1960's, the number of
petitions has dropped markedly in the last
few years. The number of habeas corpus peti-
tlons from state prisoners increased from
1,020 in fiscal 1961 to 9,063 in fiscal 1070.
Administrative Office of the U.8. Courts,
Annual Report of the Director 135, table 17
{1971). Between 1971 and 1974 the number
of habeas corpus petitions has declined from
8,372 to 7.626. In 1974, habeas corpus petl-
tions from state prisoners represented less
than 8% of the total civil filings In the
United States district courts. Administrative
Office of the U.S. Courts, Annual Report of
the Director. 221-22. tables 40-50 (1974).

* Habeas corpus petitions from state pris-
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oners constitute 8% of civil filings but re-
quire less than 19 of the average judge's
time. Note, Proposed Modification of Federal
Habeas Corpus for State Prisoners—Reform
or Revocation, 61 Geo. L. J. 1221, 1246 (1873).
See also Shapiro, Federal Habeas Corpus: A
Study in Massachusetts, 87 Harv. L. Rev. 321,
367-72 (1973).

% Yet it is all too easy to overstate the
strain that an expanded habeas jurisdiction
and expanded federal constitutional rights
put on the judicial system. Most of the peti-
tions were quickly dismissed: less than 500
reached the hearing state, and most of those
hearings lasted less than one day. Nor was
the burden on the states staggering: many
petitions do not even require a response; less
than ten percent of the state convictions
attacked had to be defended in a hearing,
and so few prisoners were released that the
burden of retrial must be small. Develop-
ments in the Law, supra note 53, at 1041
(footnotes omitted).

er 28 U.S.C. § 636 (Supp. IV 1974).

® 28 U.S.C. §636(b)(3) (Supp. IV 1974).
The performance of the maglstrate's func-
tion was explicitly intended “to afford some
degree of rellef to district judges and their
law clerks, who are presently burdened with
burgeoning numbers of habeas corpus peti-
tlons and applications under 28 U.S.C. 2255."
5. Rep. No. 371, 90th Cong., 1st Sess. 26
(1967).

o 28 U.S.C. § 2254 (a) (1970).

™ Id. § 22564(b).

*tId. § 2254(d).

= Evaluating the relationship between Con-
gress and the Bupreme Court on habeas
corpus, Justice Frankfurter wrote:

Congress could have left the enforcement
of federal constitutional rights governing the
administration of criminal justice in the
States exclusively to the State courts. These
tribunals are under the same duty as the
federal courts to respect rights under the
Unlited States Constitution. . . . It is not for
us to determine whether this power should
have been vested in the federal courts. . . .
|The wisdom of such a modification in the
law is for Congress to consider, particularly
in view of the effect of the expanding concept
of due process upon enforcement by the
States of their criminal laws. It is for this
Court to give fair effect to the habeas corpus
jurisdiction as enacted by Congress. By giv-
ing the federal courts that jurisdiction, Con-
gress has imbedded into federal legislation
the historic function of habeas corpus
adopted to reaching an enlarged area of
claims. ...

Congress has the power to distribute
among the courts of the States and of the
United States jurisdiction to determine fed-
eral claims. It has seen fit to glve this Court
power to review errors of federal law in State
determinations, and in addition to give to
the lower federal courts power to inquire into
federal claims, by way of habeas corpus . . .
But it would be in disregard of what Congress
has expressly required to deny State prison-
ers access to the federal courts. Brown v.
Allen, 344 U.S. 443, 400-500, 508-10 (1953)
(concurring opinion) (emphasis added).

 Senator Nelson (D. Wis.) commented
during the last congressional term: In my
view, the assertion of constitutional rights—
and the existence of a federal forum to review
those claims—Iis vitally important for the so-
clety, as well as for the petitioner. Our will-
ingness to use ecarce judicial resources In
this way reflects again the high priority this
soclety places on constitutional llberties and
individual freedom. 7 this soclety mo longer
values the constitutional rights to the same
degree, that judgment should be reflected by
the representatives of the peonle—Congress—
through a decision to restrict the habeas
jurisdiction of the federal courts. Congress
is also the only body which can address the
rising caseload in the federal courts In a sys-
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tematic way and make some basic judgments
about how scarce judicial rescurces should be
allocated. 121 Cong. Rec. 34695 (Oct. 1, 1976).
Oct. 1, 1876).

786 8. Ct. at 3050 n.31.

06 8. Ct. at 1711,

7 See Freund, Symposium: Habeas Cor-
pus—Proposal for Reform, 9 Utan, L. Rev. 18,
30 (1964).

7 See 28 US.C. § 2254(d) (1970).

" See id. § 2254(a).

™ Fay v. Nola, 372 U.8S, 301, 424 (1963).

98 S. Ct. at 3050 n.31.

& See 28 U.B.C. § 2264(b) (1970). See also
Wright & Sofaer, Federal Habeas Corpus for
State Prisoners: The Allocation of Fact-
Finding Responsibility, 76 YaLeE L. J. 895,
803 (1966).

= See 28 U.S.C. § 2254(a) (1970).

® See 1d. § 2254(d).

% U.8. CoNsT. art. III.

% Professor Freund has commented that
friction between the federal and state courts
“is largely a matter of psychology which is
self-determining and self-correcting. It
seems to me If this Is seen as really a prob-
lem of internal federal judicial administra-
tion, there is no reason why state judges
should feel offended that review is had by a
district judge rather than by Supreme Court
justices. If it would help any, one might
think of the federal district judges sittting
as delegates or masters for the Supreme
Court."” Freund, Symposium.: Habeas Corpus
—Proposal for Reform, 9 UtAaH L. REv. 18, 30
(1964). See also Brown v. Allen, 344 U.S. 443,
510 (1953) (Frankfurter, J., concurring),

™96 S. Ct. at 3039, 30562,

% See Note, Federal Habeas Cornus jor
State Prisoners and the Fourth Amendment,
52 N.C.L. Rev. 633, 642 (1974).

# See text accompanying notes 32-37 supra,
regarding Younger, Huffman, Hicks, O’'Shea,
and Francis.

# See text acoompanying notes 41-45 supra,
regarding Rizzo v. Goode.

™ See, e.g., Warth v. Beldin, 422 U.S. 490,
508 n.18 (1975).

" 96 8. Ct. at 3051 n.35.

" See Section ITI supra.

™ See Stone v, Powell, 86 St. Ct, 3037, 3071
(1976) (Brennan, J. dissenting): Rizzo v.
Goode, 423 U.S. 362, 383-84, 387 (1976)
(Blackmun, J., dissenting); Warth v. Seldin,
422 U.S. 490, 520 (1976) (Brennan, J., dis-
senting).

™ See note 5 supra.

Congress demonstrated its concern with
the continued availabllity of federal post-
conviction remedies late in 1976. In April
the Supreme Court had promulgated rules
of practice and procedure for post-convic-
tion rellef under 28 U.S.C. §§ 2254, 2255.
Following obiections to the proposed rule by
several Congressmen, eight amendments were
passed which made it easler for habeas peti-
tioners to get a federal hearing than would
have been the case under the Court's pro-
posed rules, Act of Sept. 28, 1976, Pub, L.
No. 94-426, 90 Stat. 1334 (1976).

' See notes 24-30 supra, and accompanying
text.

™ Disist v. United States, 394, U.S, 244,
262-63 (1969) (Harlan, J. dissenting).

By Mr. DECONCINI (for himself,
Mr. ALLEN, Mr. BayH, and Mr.
KENNEDY) :

S. 1315. A bill to amend title 28, United
States Code, to provide more effectively
for bilingual proceedings in all district
courts of the United States, and for
other purposes; to the Committee on the
Judiciary.

BILINGUAL COURTS ACT

Mr. DECONCINI. Mr. President, on
behalf of myself and Senators KENNEDY,
Bayn, and ALLEN, I am pleased to today
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reintroduce the Bilingual Courts Act,
which the Senate has passed in the two
preceding Congresses on September 30,
1974 and July 14, 1975. This legislation
will guarantee to every American who is
not fluent in the English language the
services of a competent interpreter in
any criminal or civil proceeding in a Fed-
eral court. Our citizens of Spanish,
Puerto Rican, Chinese, native American
and other heritages who do not ad-
equately understand English as well as
our deaf citizens who must communicate
by sign language are in effect denied real
justice under the law without this guar-
antee.

The Bilingual Courts Act establishes
this guarantee in its two major provi-
sions. The first part of the bill sets stand-
ards, based on constitutional guarantees
already enumerated by the courts, for
use of interpreters in the Federal courts.
In any criminal or civil case, when the
judge determines that a defendant, a
party or witness cannot understand
English sufficiently well to comprehend
the testimony, the judge shall order a
translation of all proceedings for that
person. In a criminal case, an oral simul-
taneous translation is required. In civil
cases, where circumstances warrant, the
judge has discretion to order consecu-
tive or summary translation rather than
simultaneous. At the judge's discretion,
an electronic recording of the proceed-
ings may be kept to verify the transla-
tion for the record. When an interpreter
is required, the judge shall obtain the
services of a local or nearby certified in-
terpreter from a list kept by the district
courts, or if none is available, another
competent interpreter.

The second part of the act assigns to
the administrative office of the courts
the responsibility for implementation
of the new interpreter rules. The office
will identify competent interpreters for
lists kept by the district courts, hire full
or part-time interpreters for use in dis-
tricts with high need, purchase necessary
equipment, set fee schedules for inter-
preter services, and carry out other nec-
essary functions. The act will result in
the upgrading of the quality and quantity
of interpreters in the Federal courts.

In the 93d Congress the Subcommittee
on Improvements in Judicial Machinery
conducted 2 days of hearings and received
testimony in favor of the Bilingual Courts
Act from civic leaders, lawyers, judges,
persons involved in the administration
of justice and from representatives of
the administration. J. Stanley Pottinger,
Assistant Attorney General for the Civil
Rights Division of the Department of
Justice, testified that:

The bilingual courts bill represents rec-
ognition that a person's ability to compre-
hend the language of the court is an in-
dispensable element of equality and effi-
ciency in the courts. The Justice Depart-
ment endorses this legislation.

The Bilingual Courts Act is necessi-
tated not only by a sense of fundamental
fairness in our judicial system, but by
the Constitution itself. It is mandated
by the sixth amendment guarantees
of the right to eflective counsel and the
right of confrontation. Only through the
aid of simultaneous translation will the
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party be able to communicate with his
attorney to enable that attorney to ef-
fectively cross-examine those English-
speaking witnesses, to test their credi-
bility, their memory, and their accuracy
of observation in the light of the defend-
ant's version of the facts. Though case
law on the subject is sparse, the U.S.
Second Circuit Court of Appeals has held,
in U.S. ex rel Negron v. New York, 434
F.2d 386 (2d Cir. 1970), that it is consti-
tutionally required that a non-English
speaking. defendant be provided with a
simultaneous translation of all court-
room proceedings.

The fifth amendment, providing that
“no person * * * shall be deprived of life,
liberty or property without due process
of law”, supports my belief that the
Bilingual Courts Act should apply to both
criminal and civil proceedings. Surely
any legal proceeding that allows a party
to an action to be deprived of life, liberty
or property without first insuring that he
fully understands what is happening at
the trial lacks in basic and fundamental
fairness and thus violates the due process
clause,

The proposals contained in this legisla-
tion are certainly not novel. Article 2(a)
of the Canadian Bill of Rights, adopted
in 1960, guarantees every person the
right to the assistance of an interpreter
in any proceeding in which he is involved
if he does not understand or speak the
language in which the case is being heard.
In addition, the Constitution of the State
of New Mexico explicitly provides that in
all criminal proceedings the defendant is
entitled “to have the charge and testi-
mony interpreted to him in a language
that he understands™.

Fundamental fairness, the integrity of
the fact-finding process, the potency of
our adversary system of justice and the
Constitution demand the enactment of
the Bilingual Courts Act,

Mr. President, the need is clear. The
Senate has twice passed this legislation
and I am confident that it will do so
again in the very near future. I would
hope that this year the House would see
its way clear to hold hearings and then
favorably act on this vitally important
legislation.

I ask unanimous consent, Mr. Presi-
dent, to have the text of the bill printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the REcorp, as
follows:

8. 1315

Be it enacted by the Senate and House
of Representatives of the United States of
America in Congress assembled, That this Act
may be cited as “Bilingual Courts Act”.

CONDUCT OF BILINGUAL FPROCEEDINGS

Sec. 2. (a) Chapter 119 of title 28, United
States Code, is amended by adding at the end
thereof the following new section:

““§ 1827. Bilingual proceedings

“{a) (1) In any criminal action, whenever
the judge determines, on his own motion or
on the motion of a party to the proceedings,
that (A) the defendant does not speak and
understand the English language with a fa-
cility sufficient for him to comprehend either
the proceedings or the testimony, or (B) in

the course of such proceedings, testimony
may be presented by any person who does

not so speak and understand the English
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language, the court, in all further proceed-
ings in that action, including arraignment,
hearings, and trial, shall order an oral simul-
taneous translation of the proceedings, or an
oral simultaneous translation of that testi-
mony, to be furnished by an interpreter in
accordance with the provisions of subsection
(b) of this section.

*“(2) In any civil action, whenever the
Jjudge determines on his own motion or on
the motilon of a party to the proceedings,
that (A) a party does not speak and under-
stand the English language with a facility
sufficient for him to comprehend either the
proceedings or the testimony, or (B) in the
course of such proceedings, testimony may be
presented by any person who does not so
speak and understand the English language,
in all further proceedings In that action, in-
cluding hearings and trial, the court shall
order an oral translation of the proceedings
to be made by an interpreter in accordance
with the provisions of subsectlion (b) of this
section. The judge shall also determine, In
the interests of justice, whether the transla-
tion shall be simultaneous, eonsecutive, or
summary in nature, except that if a party
requests a simultaneous translation, the
court shall give the request special consid-
eration.

“(3) In any criminal or civil action, the
Judge, on his own motion or on the motion
nf a party to the proceedings, may order all
or part of the non-English testimony and
the translation thereof to be electronically
recorded for use in verification of the official
transcript of the proceedings.

"(4) The defendant in any eriminal action,
or a party in any civil action, who is entitled
to & translation required under this section,
may walve the translation in whole or In
part. The waiver must be expressly made by
the defendant or party upon the record and
approved by his attorney and by the judge.
An interpreter shall be used to explain the
nature and efflect of the waiver to the non-
English speaking defendant or party.

“{5) The term 'judge’ as used in this sec-
tion shall include a United States magistrate
and a referee In bankruptcy.

“{b) (1) The district court in each judicial
district shall maintain on file in the office of
the clerk of the court a list of all persons in
that district who have been certified as in-
terpreters by the Director of the Administra-
tive Office of the United States Courts under
section 604(a) (12) of this title.

“{2) In any action where the services of
an interpreter are required to be utilized
under this section, the court shall obtain
the services of a certified interpreter from
within the judicial district, excent that,
where there are no certified interpreters in
the judicial district, the court, with the
assistance of the Administrative Office of the
United States Courts, shall determine the
avallability of and utilize the services of
certified interpreters from rearby districts,
Where no certified interpreter is available
from a nearby district, the court shall obtain
the services of an otherwise competent
interoreter”.

(b) The analysis of chanter 119, of title 28,
United States Code, is amended by adding
at the end thereof the following new item:

“1827. Bilingual Pproceedings.”.

FACILITIES AND PERSONNEL FOR
BILINGUAL PROCEEDINGS

Sec. 3. Section 604(a) of title 28, United
States Code, is amended—

(1) by redesirnating paragraph (12) as
paragraph (13); and

(2) by insertine immediately below para-
gravh (11) the following new paragraph:

"(12) Under section 1827 of this title, (A)
preseribe, determine, and certify the cualifi-
cations of persons who mav serve as certified
interoreters in bilinenal vroceedinegs, and in
so doing shall consider the education, train-
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ing, and experlence of those persons; (B)
maintain an updated master list of all inter-
preters certified by him, and report annually
on the frequency of requests for, and the use
and effectiveness of interpreters in bilingual
proceedings pursuant to the provisions of
this Act; (C) provide, or make readily avall-
able to each district court, appropriate
equipment and facilitles for the translation
of non-English languages; (D) prescribe,
from time to time, a schedule of reasonable
fees for services rendered by such interpreters
and, in those districts where the Director
considers it advisable based on the need for
interpreters, authorize the employment by
the court of certified full-time or part-time
interpreters; and (E) pay out of moneys ap-
propriated to the judlciary for the conduct
of Dbilingual proceedings the amount of
interpreter's fees or costs of recording which
may accrue in a particular proceeding, unless
the court, in its discretion, directs that all
or part of those fees or costs Incurred in a
civil proceeding In which an interpreter is
utilized pursuant to sectlon 1827(a)(2) of
this title be apportioneéd between the partles
or allowed as costs in the actlon:™.
APPROFRIATIONS
Sec. 4. There are hereby authorized to be
appropriated to the Federal judlclary such
sums as may be necessary to carry out the
amendments made by this Act,
EFFECTIVE DATE
Sec. 5. The amendment made by this Act
shall take effect on the date which is six

months after the date of enactment of this
Act.

By Mr. CULVER:

S. 1316. A bill to authorize appropria-
tions for fiscal years 1978, 1979, and 1980
to carry out State cooperative programs
urder the Endangered Species Act of
1973: to the Committee on Environment
and Publis Works.

Mr, CULVER. Mr. President, today I
am taking this ompartunitv to introduce
legislation authorizing continued Federal
assistance under section 6(i) of the 1973
Endangered Soecies Act for State pro-
grams protectine endaneered or threat-
ened species of fish, wildlife. and plants.

When Congress enacted this important
act in 1973, it was anrarent that the par-
tiriratinn of the States wonld he essen-
tial to the success of our national efforts
to preserve fish and wildlife from ex-
tinction. Aceordingly, section f(i) of the
Endangered Species Act provides fund-
ing for cooverative Federal-State acree-
ments that maintain active rrograms for
the conservation of threatened or endan-
gered species. To ascist States with the
develonment of arpropriate programs,
$10 million was authorized under this
provision through fiscal year 1977 for
allocation by the Devnartments of the In-
terior and of Commerce. The Federal
share of the costs of these intergovern-
mental projects may be as high as 75
percent,

To date, 17 States have siened coop-
erafive agreements with the Interior De-
partment under this section of the law
and are therefore elieible for Federal as-
sistance. The Department has helped
these States to develob and implement
recovery programs for over 30 endan-
gered soecies, including the bald eagle,
the California condor, and the American
peregrine falcon. It is anticipated that
another 13 States will soon participate
in this arrangement.
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Mr. President, I believe this coopera-
tive effort is vitally important and pro-
vides the necessary assistance that many
States have needed to enhance their fish
and wildlife protection projects. Fund-
ing for section 6(i) of the Endangered
Species Act expires at the end of this
fiscal year, and the legislation which I
am infroducing would reauthorize finan-
cial aid for these State activities under
section 6(i) through fiscal year 1980. A
total of $3 million would be authorized
for each fiscal year.

The Senate Subcommittee on Resource
Protection will conduct a hearing on this
bill on April 21, 1977, and I am confident
we will be able to give this important
measure our full and expeditious consid-
eration.

Mr, President, I know that several
Senators are concerned about various
developments regarding the implemen-
tation of the Endangered Species Act. As
chairman of the Resource Protection
Subcommittee, I hope my colleagues will
refrain from using legislation reauthor-
izing section 6(i) as a vehicle for ad-
dressing their particular concerns about
other aspects of the act. I believe these
broader issues should be examined close-
ly, and the subcommittee will hold com-
prehensive oversight hearings on the
implementation of the endangered spe-
cies program later this summer.

Mr. President, I ask unanimous con-
sent that the text of this legislation be
printed in the REcorbp.

There being no objection, the bill was
ordered to be printed in the REecorp, as
follows:

S. 1318

Be' it enacted by the Senate and House of
Represeni-tives of the United States of
America in Congress assembled, That sec-
tion 6(1) of the Endangered Specles Act of
1973 (16 U.S.C. 1535(1)) is amended to read
as follows:

“(1) ArproPriATIONS.—For the purposes of
this section, there aré authorized to be ap-
propriated not to exceed the following sums:

“(1) #10,000.000 through the perlod end-
ing September 30, 1977.

“(2) $3,000,000 for each of the fiscal years
ending September 30, 1978; September 30,
1979 and September 30, 1980.",

By Mr. MATSUNAGA:

5. 1318. A bill to permit the State of
Hawaii to use the proceeds from the sale,
lease, or other disposition of certain real
property for any public purpose; to the
Committee on Armed Services.

SAND ISLAND

Mr., MATSUNAGA. Mr. President, to-
day I am introducing proposed legisla-
tion, identical to H.R. 12003 and H.R.
1895, my bills of the 93d and 94th Con-
gresses, respectively, which seeks to cor-
rect an oversight in the law that cur-
rently prevents the State of Hawaii from
developing 202 acres of prime State-
owned land on Sand Island for much-
needed industrial purposes.

One of Hawaii's most pressing problems
is the shortage of industrial land on
Oahu, the State’s most populous island.
An ideal location for the expansion of
industrial activitv within the city of
Honolulu is Sand Island, which forms the
protective seaward perimeter of Hono-
Iulu Harbor. Because of its proximity to
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the State’s business and industrial cen-
ters, Sand Island, and particularly the
above-mentioned real property which my
bill addresses, is greatly needed for the
continued development of the State's
transportation and commerce. Antici-
pated uses of the land include improved
maritime facilities, bulk fuel storage for
Honolulu International Airport, one of
the world’'s busiest, and expansion of
Hawaii's most successful foreign trade
zone.

However, an oversight in the appli-
cable statutes currently prevents the
State from utilizing revenues from the
lease or sale of the above-mentioned 202
acres for purposes other than the sup-
port of the University of Hawaii. The
land, formerly part of the Sand Island
Military Reservation, was transferred to
the then-Territory of Hawaii by Execu-
tive Order No. 10837 in August 1959, with
the above stipulation regarding the Uni-
versity of Hawaii. That condition was set
forth in Public Law 85-756, signed by
President Eisenhower on August 25, 1958,
which authorized the President to con-
vey the 202 acres to the Territory of Ha-
wail by executive order, an action which
he carried out a year later.

Since the passage of the legislation
and the subsequent executive order, Ha-
wail has become a State, and the Uni-
versity of Hawaii is now funded directly
from the State’s general fund. However,
the restriction or: the use of the 202 acres
at Sand Island has not been lifted, an
action which requires amendatory leg-
islation.

Through the passage of my bill, Con-
gress would eliminate this outdated re-
striction on the use of the revenues re-
ceived from the land, and would give
Hawali the flexibility to use the 202 acres
on Sand Island for any public purpose. I
emphasize that passage of the legisla-
tion would not be to the detriment of the
University of Hawaii, the funding of
which is now provided directly by the
State.

Previous replies from the Department
of Defense and the Department of the
Interior to requests for executive com-
ments on my previous bills have specified
no objections to the passage of this leg-
islation, and I have no reason to believe
that the situation has been altered since
then. Accordingly, I respectfully request
that the appropriate committee or com-
mittees and the full Senate undertake
the expeditious passage of this correc-
tive and necessary legislation,

I ask unanimous consent that the text
of the bill be printed in the Recorp.

There being no objection, the bill was
ordered to be printed in the Recorb, as
follows:
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Be it enacted by the Senate and House of
Representatives of the United States of Amer-
ica in Congress assembled, That, notwith-
standing section 4(a) of the Act entitled “An
Act to provide for the transfer of title to
certaln land at Sand Island, Territory of Ha-
wall, to the Territory of Hawall, and for other
purposes”, approved August 25, 1958, the
State of Hawail may use for any public pur-
pose the revenue or proceeds from the sale,
lease, or other di=position of the lands held
by it under a transfer made by Executive
Order Numbered 10833 under such Act on
August 25, 1959.
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By Mr. MATSUNAGA:

S. 1319. A bill for the relief of certain
natives of the Philippines who served in
the U.S. Armed Forces during World War
II; to the Committee on the Judiciary.
CITIZENSHIP FOR FILIPINO VETERANS OF WORLD

WAR II

Mr. MATSUNAGA. Mr. President, I am
introducing today legislation which
would grant immediate U.S. citizenship
to certain Filipino veterans who fought
with the U.S. Armed Forces in World
War II.

Immediately following the attacks on
Pearl Harbor and Manila by the Japa-
nese Imperial Air Force in December
1941, many natives of the Philippines
volunteered for service in the U.S. armed
services. They fought with great valor
and courage and their enlistment was
welcomed by the Government of the
United States. Indeed, the U.S. Govern-
ment made strenuous efforts to recruit
Filipinos for service in our Armed Forces.

As an inducement to enlistment, many
recruiters assured the Filipinos that they
would be eligible for citizenship if they
served honorably in the Armed Forces
during World War II. In 1942, the Sec-
ond War Powers Act was signed into law.
Among other things, the act waived some
of the normal naturalization require-
ments for aliens who, like the Filipinos,
fought with the U.S. forces overseas.

Many Filipino veterans did become
American citizens before the Second War
Powers Act expired in 1946. Regrettably,
however, others were denied citizenship
either because they were unaware of the
provisions of the Second War Powers Act
or because they were discouraged by offi-
cials of the U.S. Immigration and Natu-
ralization Service who, allegedly, stopped
processing citizenship applications be-
fore the Second War Powers Act expired
in 1946. In recent years, a number of
these veterans have entered the United
States on temporary visas and they are
seeking U.S. citizenship on the basis of
their honorable military service during
World War II. Sixty-eight of them, fac-
ing deportation, filed suit in the U.S. dis-
trict eourt in San Francisco to block the
deportation order. Ruling in their favor,
Judge Charles B. Renfrew said:

The court cannot ignore the herolc sacri-
fices made by these and other Filipinos dur-
ing World War II. Their courage and valor
at Corregidor, during the Bataan Death
March, and throughout the Japanese occupa-
tion of the Philippine Islands, stand as the
finest examples of the dedication of free men
opposing and resisting tyranny.”

An appeal, filed by the U.S. Depart-
ment of Justice, is still pending in the
Ninth U.S. Court of Appeals.

The Filipino veterans were somewhat
disconcerted by the Ford administra-
tion's willingness to appeal the decision,
and to pursue deportation. After all, as
one of them pointed out, the United
States had recently admitted more than
150,000 Vietnamese refugees and was
then reviewing, on a case by case basis,
the cases of American draft evaders and
deserters. It is their hope that President
Carter will be more sympathetic to the
pleas of veterans who “fought for free-
dom and the American flag.”

My bill is consistent with the district
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court decision in that it would allow
Filipino veterans who are already in this
country on visitor visas to have their
status adjusted to that of permanent
resident. In addition, the bill would
waive the residency requirements of the
Immigration and Nationality Act and
allow those veterans and other Filipino
veterans who served for at least 3 years
in the U.S. Armed Forces during World
War II, and were honorably discharged,
to become U.S. citizens immediately if
they are otherwise qualified for citizen-
ship. Finally, the bill would grant imme-
diate U.S. citizenship to the spouses and
dependent children of such veterans.

I strongly believe that enactment of
my bill would correct a grave injustice
done to Filipino veterans at the end of
World War II, and I urge that the meas-
ure be given early favorable considera-
tion,

By Mr. STONE:

S. 1320. A bill to amend the Federal
Election Campaign Act of 1971 with re-
spect to the filing of reports with State
officers; to the Committee on Rules and
Administration.

Mr. STONE. Mr. President, today I am
reintroducing a bill similar to one that
I introduced last year (S. 3780) , to amend
section 316 (2 U.S.C. 439) of the Federal
Election Campaign Act of 1971, which
places certain responsibilities with re-
gard to the public availability of Fed-
eral campaign finance reports, on the
State secretaries of state. This section
provides:

(a) “Appropriate State” defined. A copy of
each statement required to be filed with the
Commission by this chapter shall be filed
with the Secretary of State (or, if there is
no office of Secretary of State, the equivalent
State officer) of the appropriate State. For
purposes of this subsection, the term “ap-
propriate State"” means—

(1) for reports relating to expenditures
and contributions in connection with the
campalgn for nomination for election, or
election, of a candidate to the office of Presi-
dent or Vice President of the United States,
each State In which an expenditure is made
by him or on his behalf, and

(2) for reports relating to expenditures
and contributions in connection with the
campalgn for nomination for election, or
election, of a candidate to the office of Sen-
ator or Representative in, or Delegate or
Resident Commission to. the Congress of the
United States, the State in which he seeks
electlon.

(b) Duties of State Officers. It shall be the
duty of the Secretary of State, or the equl-
valent State officer, under subsection (a)
of this sectlon—

(1) to recelve and maintain in an orderly
manner all reports and statements required
by this chapter to be filed with him;

(2) to preserve such reports and state-
ments for a period of 10 years from date of
receipt, except that reports and statements
relating solely to candidates for the House
of Representatives shall be preserved for only
5 years from the date of recelpt:

(3) to make the reports and statements
filed with him avallable for publlc inspec-
tion and copying during regular office hours,
commencing as soon as practicable but not
later than the end of the day during which
it was recelved, and to permlit copving of any
such report or statement by hand or by
duplicating machine, requested by any per-
son, at the expense of such person; and

(4) to complle and maintain a current list




11356

of all statements or parts of statements per-
taining to each candidate.

As a former secretary of state of Flor-
ida, I am very aware of the problems that
State officials have encountered with
the State filing reguirements. A number
of these difficulties surfaced as long as
4 years ago when Francis Valeo, then
Secretary of the Senate, wrote to 34 sec-
retaries of state, pursuant to his author-
ity as supervisory officer of Senate elec-
tions. The purpose of his letter was to
determine the degree of compliance and
the extent of the problems that State
officials had encountered in administer-
ing the act. Seventeen States responded
and the replies were printed in “Federal
Campaign Disclosure at the State Level
With Respect to Elections for the U.S.
Senate in 1972.”

Two problems that were mentioned
frequently were the long period of time
that the States were required to preserve
the reports—10 years, in most cases—
which was creating storage problems,
and the expense involved in complying
with the section.

Mr, Valeo testified about these difficul-
ties before the Subcommittee on Privi-
leges and Elections of the Senate Rules
Committee in 1973, during hearings
which the subcommittee held on pro-
posed amendments to the Federal Elec-
tion Campaign Act. While extensive
amendments were made to the act, Fed-
eral Election Campaign Act Amendments
of 1974, the section relating to the filing
of reports with Secretaries of State re-
mains essentially unchanged.

In October 1975, I wrote to all State

secretaries of state asking their com-
ments on section 316, with particular
emphasis on the report preservation re-

quirement. Thirty-seven States re-
sponded. Of these, 33 States expressed
the desire to see the report preservation
time shortened. Other problems which
were mentioned were the need for Fed-
eral assistance, and the irrelevance to
any one State of much of the docu-
ments filed in the States by multicandi-
date committees.

Shortly after I wrote to State officials,
the Federal Election Commission sent a
detailed questionnaire to each secretary
of state or equivalent State official. As of
March 2, 1976. 47 States and the District
of Columbia had responded. The results
of this survey support the conclusions
which I have drawn from mv own in-
formal survev and they form the basis
for the legislation that I am introducing
today.

The first subsection of mv bill allows
the States more flexibility in determining
where the Federal election campalgn re-
ports are filed. The FEC survey revealed
that 14 of the 47 jurisdictions have one
office receiving Federal election reports
and another receiving State reports. The
comments that I received from State of-
ficials indicate that many would like to
be able to keep all of their camnaign re-
ports—Federal and State—in the office
that they had established to receive State
reports. However, the way the law is
worded. Federal reports must be filed in
the office of secretarv of state or if there
is no secretary of state, with the equiv-
alent State official. This wording has
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created problems for a number of States
which have a secretary of state but
which would like to be able to send the
Federal reports to the separate board or
commission that they set up to handle
State reports. In their survey report the
FEC recommended that the States be
given the discretion of selecting the loca-
tion of the State office where these re-
ports should be filed and maintained. My
bill would allow the Governor of each
State to designate the proper office in
which to file Federal campaign reports.
I note that the 1976 annual report of the
FEC recommends this procedure. It is
not the intention of the bill to take away
from any State secretary of state the
duties under the Federal law if that office
is the proper one to perform these func-
tions. However, in those States, such as
Eentucky, in which the secretary of
state's office would be duplicating a job
already performed for State reports by a
separate State commission, the Governor
could designate the commission as the
office in which the Federal reports are to
be filed. This makes sense administra-
tively, and it also would make public re-
view easier as all election campaign re-
ports would be available at the same
location.

The problem of storing all of the Fed-
eral reports that have to be filed with the
States is one which nearly all the States
have mentioned. The present law requires
the Commission to preserve reports and
statements filed with it for 10 years. My
bill would not change this requirement.
What the bill would change is the unnec-
essarily long period of time during which
the States are required to preserve their
duplicate copies. Currently all reports
and statements must be preserved by the
States for 10 years, with the exception
of reports relating to candidates for elec-
tion to the House of Representatives,
which must be kept for 5 years. Given the
fact that the statute of limitations on
prosecutions has been shortened to 3
years and that the FEC must preserve
all of the reports for 10 years, there is
little reason not to allow the States more
leeway in this area. To cuote from the
recommendations at the end of the FEC
survey report (p. 13) :

The overwhelming sentiment of most state
elections offices was that the requirements
for storage of federal reports was much too
long. Many of the suggestions seemed to con-
centrate on retaining records for the term of
the office sought or for shortening the Senate
record retention period from 10 to 5 years.
As a number of State officials have suggested,
the Commission could then become the sole
repository of these reports after these new
time perlods elapse.

The 1976 FEC annual report also rec-
ommends that the preservation times be
shortened.

On the basis of my communications
with the secretaries of state and the
latest FEC recommendations, the bill
shortens to 3 years the time that reports
and statements relating to candidates for
the House must be preserved. Reports
and statements pertaining to Presidential
and Vice Presidential candidates may be
destroyed after 5 years from the date of
receipt. Senate candidates’ statements
and reports may be destroyed after 7
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years. Reports and statements would still
be available from the preceding election,
which was a matter of concern to a num-
ber of States which responded to my pro-
posal for a 5-year retention period for
Senate and Presidential candidates. Let
me stress that this provision is permis-
sive in the sense that if any State feels
that there will be a demand for these rec-
ords beyond the 7-, 5-, or 3-year period,
it may keep them beyond that time. A
State is not required to destroy the rec-
ords, but after 7, 5, or 3 years a State
will be free to destroy or retain the re-
ports, as it sees fit.

The bill also specifically allows the
States to microfilm the reports and de-
stroy the originals as soon as they are
microfilmed. The microfilmed record is
then subject to the 7-, 5- or 3-year reten-
tion requirement. Twenty-eight States
which responded to the FEC survey in-
dicated that they had access to micro-
film or microfiche equipment but only
two States use it for their Federal re-
ports. Many States are uncertain as to
whether the statute allows them to mi-
crofilm and whether or not they can then
destroy the originals. My bill would
eliminate any uncertainty on this ques-
tion. Allowing the States to microfilm
the reports would alleviate their storage
problem to a large extent.

Reports filed by multicandidate com-
mittees make up the bulk of the papers
filed in the States. The FEC survey found
that in 29 of the States that responded,
60 percent or more of the reports on file
came from national, multicandidate
committees. The FEC report concludes
(p. 11):

Most states felt that there was little, if any,
interest in multi-candidate committee re-
ports in their states. This relative lack of in-
terest coupled with the almost two to one
ratio of multi-candidate to within state re-
ports that have to be recelved, processed and
stored prompted a number of states to com-
ment that the benefits of public access to
these multicandidate reports were not worth
the cost of maintaining processing, and stor-
ing them.

One of the regulations which the FEC
proposed last year and which became ef-
fective April 13, 1977 allows a multican-
didate committee to file reports relating
to contributions to, or expenditures on
behalf of, Presidential and Vice Presi-
dential candidates only with the Secre-
tary of State in the State in which the
recipient and contributing committees
have their headquarters. As the expla-
nation accompanying the proposed regu-
lation stated:

This prevents committees which make one
contribution to a Presidential candidate from
having to file in every state in which the
Presidential candidate files, which would
serve no public purpose.

This regulation will alleviate some of
the burden of multicandidate committee
reports. However, the States will still re-
ceive the voluminous reports of commit-
tees which contribute to other Federal
candidates even though ony one or two
pages may relate to that State. Many
States have expressed the opinion that
these reports should be filed only at the
FEC as there is little or no interest in
them at the State level. But this may be
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because the importance of these reports
is not yet understood by the press and
others who are interested in a candidate’s
financial support. Subsection (¢) of my
bill does not change the site of the fil-
ings, but it does give the States the op-
tion to sort through the reports and
throw away any portions which do not
relate to expenditures made in, or to can-
didates from, that State.

The bill authorizes an appropriation
of $500,000 to reimburse the States for
their expenses in administering section
316 during the next nonelection/election
year cycle. To quote once again from the
conclusions reached in the FEC survey
(p. 12):

It should be noted that the responsibility
for receiving, processing, making available
for public inspection and storing these fed-
eral reports does, in fact, Impose a heavy
burden on most state elections offices. For
the most part, state election officers have
limited staff, money and space with which
to perform their normal state elections func-
tions and these federal reporting require-
ments present an additlonal burden on al-
ready overworked offices, especlally during
an election period.

After I introduced S. 3780 last year I
wrote to the secretaries of state to find
out what their expenses were in ad-
ministering the reporting requirements.
Their annual costs ranged from a high
of $17,500 to a low of $90. Some States,
such as Michigan and Pennsylvania
have a full-time employee working on
Federal election reports. Other expenses
include filing cabinets, storage space,
and miscellaneous office supplies. I
think the $500,000 authorized in the bill
would easily cover all expenses incurred
by the States during a 2-year period.
If we are serious about giving the pub-
lic easy access to campaign reporting
information, then we should be willing
to help the States with the financial
burden which it imposes on them.

Finally the bill makes a technical clar-
ification, the need for which was pointed
out in 1973 by Mr. Valeo, by adding the
words “and reports” or “and statements”
at various places in the section.

The Federal Election Commission and,
in particular, their Clearinghouse on
Election Administration which con-
ducted the survey to which I have been
referring, have been very responsive to
the problems raised by State election of-
ficials. I know that they are doing every-
thing possible within the framework of
the act, to ease the burden on the States.
But I think they have done as much as
they can do without action from Con-
gress. I believe that my bill will solve
many of the problems that the States
are facing in administering this act.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the REcorD.

There being no objection, the bill was
ordered to be printed in the Recorp, as
follows:

S. 1320

Be it enacted by the Senate and House
of Representatives of the United States of
America in Congress assembled, That (a) sec-
tion 316(a) of the Federal Electlon Campaign
Act of 1971 (2. U.S.C. 439(a)) is amended—

(1) by inserting the words “and report”
after the word “statement”, and
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(2) by striking out “the Secretary of State
(or, if there iz no office of Secretary of State,
the equivalent State officer) ” and inserting in
lieu thereof "the Secretary of State (or the
equivalent State officer), or if different, the
officer of the government of each State who
is charged by State law with maintaining
State election campaign reports, to be desig-
nated by the Governor of that State™.

(b) Section 316(a) (1) of such Act (2 U.S.C.
439(a) (1)) is amended by inserting the words
“statements and'"pefore the word “reports”.

(c) Section 316(a¥ (2) of such Act (2 US.C.
439(a) (2) ) isamended by inserting the words
“statements and" before the word “reports’.

(d) Section 316(b) of such Act (2 U.S.C.
439(b) ) is amended—

(1) by striking out “the Secretary of State,
or the equivalent State officer,” and inserting
in lleu thereof the following: “the Secretary
of State (or equivalent State officer), or the
officer designated"”,

(2) by striking out paragraph (2) thereof
and Inserting in lieu thereof the following:

“(2) to preserve such reports and state-
ments (either In the original filed form or
in a facsimile copy by microfilm or other-
wise) for a perlod of 7 years from date of
receipt for candidates for the Senate, for a
period of 5 years from date of receipt for
candidates for the President and Vice Presi-
dent and for a period of 3 years from date
of receipt for candidates for the House of
Representatives;”, and

(3) by striking out paragraph (4) thereof
and inserting in lleu thereof the following:

“{4) to compile and maintaln a current
list of all statements and reports, or parts
thereof, pertaining to each candldate.”.

(e) Bection 316 of such Act (2 U.S.C. 439)
is amended by adding at the end thereof the
following new subsection:

“(c) If a report filed with the State officer
under subsection (a) (2) relates to candidates
for election from other States, the duty of
the State officer under subsection (b) to
preserve and make the report avallable ex-
tends only to those portlons of that report
which relate to candidates for election in
that State.”.

(f) There is authorized to be appropriated
to the Federal Election Commission the sum
of $500,000 for use by the Commission In
reimbursing State offices during 1977 and
1978 with whom statements are filed under
section 316 of the Federal Election Campalgn
Act of 1971, for expenses incurred in carry-
ing out thelr duties under that section. The
Commission shall pay a relmbursement to
a Btate upon application made therefor by
the Governor and upon proof satisfactory to
the Commission that the amount clalmed
as relmbursement accurately reflects addi-
tional cost imposed on the State government
as a result of such section 316.

By Mr. EAGLETON:

S. 1321. A bill to extend the deadline
for transmittal of U.S. Commission on
Civil Rishts report on unreasonable dis-
crimination baced on age in programs and
activities receiving Federal financial as-
sistance, and for other purposes; to the
Committee on Human Resources.

Mr. EAGLETON. Mr. President, today
I am introducing a bill to authorize an
extension of the filing of the U.S. Com-
mission on Civil Rights’ report to Con-
gress on unreasonable discrimination
based on age in programs and activities
receiving Federal financial assistance.

The Older Americans Act of 1975 man-
dated a study to be conducted by the
Commission and to be submitted to Con-
gress not later than 18 months after the
enactment date of November 28, 1975;
thus, the report would have been due in
June 1977. However, appropriations to
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support the Commission’s study were not
made available until May 28, 1976, and
the project director was not hired until
July 1976. Given the 6 months' delay in
actual startup time for the study, I be-
lieve it is necessary to extend the dead-
line for the final report by 6 months.

Mr. President, there is strong indica-
tion of widespread discrimination against
the aged in many of the Federal pro-
grams providing such basic necessities as
employment, housing, community and
health services, and transportation. Evi-
dence of age discrimination as it relates
to both hiring of older workers and man-
datory retirement can be shown by the
increasing number of court cases in
which age diserimination is being
charged. In health care programs con-
ducted at community and family health
centers, only 6 percent of the total regis-
trants are 65 or older despite the fact that
these older persons have health care
needs perhaps three times greater than
those of the young registrants in these
programs. Only 2 percent of persons re-
ceiving rehabilitation services are 65 or
older; and only 8 percent of 25 percent of
social services funds expended under the
Social Security Act for adult programs
are spent on older persons.

This litany of discrimination against
the aged is extensive but, as yet, we
have no documentary evidence on which
to base Federal regulations to deal with
the problem. This is the goal of the
study to be conducted by the U.S. Com-
mission on Civil Rights.

Mr. President, given the delay in fund-
ing, and the extremely broad scope of
the study, I urge that Congress grant
this modest extension.

I ask unanimous consent that the bill
be printed in the RECORD,

There being no objection, the bill was
ordered to be printed in the Recorp, as
follows:

8. 1321

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, That section
307(d) of the Age Discrimination Act of 1975
(42 U.5.C. 6106(d) ) is amended—

(1) by striking out “elghteen months"
and inserting in lieu thereof “two years";
and

(2) by adding at the end thereof the fol-
lowing new sentence: “The Commission Is
authorized to provide, upon request, infor-
mation and technical assistance regarding
its findings and recommendations to Con-
gress, to the President, and to the heads of
Federal departments and agencles for a 90-
day period followlng the transmittal of its
report.”.

By Mr. LONG (for himself, Mr.
MacNUsoN, Mr. BayH, and Mr.
CAsE) :

5. 1324, A bill to amend the Regional
Rail Reorganization Act of 1973 to re-
quire ConRail to make premium pay-
ments under certain medical and life in-
surance policies, to provide that ConRail
shall be entitled to a loan under section
211¢(h) of such act in an amount re-
quired for such premium payments, and
to provide that such premium payments
shall be deemed to be expenses of ad-
ministration of the respective railroads
in reorganization; to the Committee on
l‘t;;ommerce. Science, and Transporta-

o1,
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Mr. LONG. Mr. President, I am intro-
ducing an amendment to the Regional
Rail Reorganization Act that is designed
to correct a problem that has recently
arisen with respect to the life insurance
coverage of certain retired noncontract
employees of the railroads in reorgani-
zation. Last year, in Public Law 94-555,
the Congress provided that these benefits
of retired noncontract railroad workers
should be provided for by the so-called
“211(h) program.” As many of my col-
leagues are aware, the 211(h) program is
a lean guarantee program designed to
allow payment of certain important ben-
efits to people who have been affected by
the reorganization of the northeast rail-
road system now rather than having to
wailt for the various reorganization
courts to settle the affairs of the estates
of the bankrupt rail carriers. Many of the
people eligible for this sort of loan would
otherwise have to suffer while they were
denied such things as life Insurance cov-
erage, pensions, and so forth. The U.S.
Railway Association guarantees a loan to
ConRail, which in turn pays the eligi-
ble recipient the amount owed to him or
her by the estate of the bankrupt rail
carrier, acting as agent. The amount of
the loan is ultimately paid back by the
estate.

Unfortunately, with respect to the par-
ticular benefits in guestion here—life in-
surance coverage for retirees—the reor-
ganization court of one of the railroads
in reorganization has ruled that the ben-
efit, is not an expense of administration.
Under the existing wording of section
211, this means that ConRall is not eligl-
ble. for the locan that is needed. The
amendment I am introducing will cor-
rect this by mandating both that the
loan should be made and that it should
be an expense of administration, thus
assuring repayment. This will treat these
benefits in the same manner as we have
treated pensions and other categories of
section 211 benefits.

By Mr. PEARSON:

S. 1325. A bill to amend section 406(a)
of the Federal Aviation Act of 1958 (49
U.S.C. 1376) to provide exvlicit statutory
authority for the payment of “flow-
through” subsidy pursuant to an experi-
mental program administered by the
Civil Aeronautics Board during the pe-
riod August 1, 1973, through July 31,
1975, to the Commitiee on Commerce,
Science, and Transportation.

Mr. PEARSON. Mr. President, I intro-
duce for appropriate reference a bhill to
amend section 406(a) of the Federal
Aviation Act of 1958 (49 U.S.C. 1376) to
provide exnlicit statutory authority for
flow-through subsidy payments that were
made pursuant to an exverimental local
air service program administered by the
Civil Aeronautics Board from August 1,
1873, through July 31, 1975,

Mr. President, durine the 2-year period
beginning August 1, 1973, the CAB con-
ducted an experimental local air service
program in cooperation with Frontler
Airlines, a local service alr carrier based
in Denver, Colo., and with Air Midwest, a
Kansas-based commuter air carrier that
subsequently has been certificated by the
CAB as a local service airline. Under the
terms of the experiment, part of the sub-
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sidy that would be paid to Frontier Air-
lines for service to selected points was
transmitted through Frontier to Air Mid-
west in return for scheduled air services
performed by Air Midwest at those se-
lected points on Frontier's certificate of
public convenience and necessity, This
experiment, called the flow-through ex-
periment, was approved by the CAB in
CAB Order 74-1-78.

Subsequently, the U.S. Court of Ap-
peals for the District of Columbia Cir-
cuit invalidated the “flow through” ex-
periment and vacated the CAB order
which authorized Air Midwest to per-
form Frontier's service responsibilities in
return for some subsidy payment. (Air
Line Pilol's Association, International v.
Civil Aeronautics Board, 515 F. 2d 1010
(1875) ). The court simply found that the
Board lacked explicit authority under
section 406 of the Federal Aviation Act
of 1958 to conduct the experiment.

Unfortunately, the General Account-
ing Office has found that the CAB is ob-
ligated, under the Federal Claims Collec-
tion Act of 1966 (31 U.S.C. 951, et seq.,),
and the regulations adopted thereunder
(4 C.F.R. Parts 101-105), to see restitu-
tion for all payments made to Frontier
for the beneficial use of Air Midwest, the
carrier which actually provided the serv-
ice, pursuant to the “flow through” ex-
periment,

The mechanical application of the
Federal Claims Collection Act, in this
case, would result in a gross inequity and
injustice to the carriers who, in good
faith, participated in the Board's experi-
ment to develop improved ways and
means to provide small community air
service at reduced cost to the taxpayers.

The amount of subsidy payment made
to the carriers during the course of the
experiment is $240,172, plus an amount
withheld by the Board—but actualiy
‘earned by the carriers—totaling about
$22,040.

In an offirial opinion issued Novem-
ber 24, 1976, the GAO has concluded that
the CAB must demand repayment in
full of those amounts earned bv the
carriers for services rendered. The GAO
ovinion further states that, under ex-
isting law, the Board is not empowered
to compromise the claim.

Mr. President, the CAB has suggested
that legislation be enacted to alleviate
these obviously ineguitable and anoma-
lous circumstances. It is my judgment
that the public interest would be served
by legislation that would remove the
legal uncertainties that have arisen
from the “flow-through’” subsidy ex-
periment that was authorized by the
Board as an attempt to test the “feasi-
bility and desirability of the flow-
through concept” as a program that
Kould have had nationwide applicabil-

Y.

But for the good faith actions of the
Board, an administrative arm of the
Congress, this situation would not exist
trday. The rayvments were made to the
subject ecarriers on the basis of the
Board's determination that service to
the local communities could onlv be pro-
vided through the subsidy which the
FAederal Aviation Act authorizes in such
circumstances.

The court of appeals did not hold that
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subsidy was not appropriate to maintain
service; the court simply held that the
method of making subsidy payment, as
chosen by the CAB, was not a valid exer-
cise of CAB discretion.

Both Air Midwest and Frontier
cepted the flow-through subsidy
rangement to maintain operations en-
tirely consistent with the intent of the
Federal Aviation Act. The Board's recent
certification of Alr Midwest as a subsidy-
eligible carrier constitutes a reaffirma-
tion that subsidy-assisted service to the
subject communities is required by the
public convenience and necessity.

Mr. President, the bill I introduce
today would relieve Frontier Airlines and
Air Midwest of any liability fo repay
funds earned by them pursuant to the
Board's flow-through subsidy experi-
ment. The Civil Aeronautics Board has
endorsed the bill as introduced today.

Mr. President, I ask unanimous con-
sent that the text of my bill together
with a letter dated April 6, 1977 and
addressed to me from CAB Chairman
John Robson, an opinion issued by the
General Counsel of the GAO, a letter
from me to Chairman Robson soliciting
views on this legislation in draft form,
and the Chairman’s response to my let-
ter, all be printed in the Recorp imme-
diately following these remarks.

Mr. President, I urge prompt enact-
ment of this bill.

There being no objection, the bill and
material were ordered to be printed in
the Recorp, as follows:

S. 1325

Be it enacted by the Senate and House
of Representatives of the United States of
America in Congress assembled, That section
406(a) of the Federal Aviation Act of 1958
(49 U,S.C. 1876) is amended by deleting the
period at the end thereof and by adding the
followling:

“: Provided, That nothing in this sectlon
shall prohibit the Board from making pay-
ments as compensation for the transporta-
tion of mail by aireraft, the facilitles used
and useful therefor, and the services con-
nected therewith, for the period August 1,
1973 through July 81, 1875, where such pay-
ments have already been provided by Board
order, to the holder of a certificate author-
izing the transportation of mail by aircraft,
to the account or for the benefit of any alr
carrier designated as “alr tax! operator” by
the Board, which provided air transportation
between points named in the holder’s certifi-
cate In satisfaction of an express condition
to the suspension by Board order of the hold-
er's certificate authority to engage in air
transportation between those points. In no
event shall such payments differ from the
amount previously provided by such Board
order.”.

ac-
ar-

CiviL AERONAUTICS BOARD,
Washington, D.C., April 6, 1977,
Hon. JamMEs B. PEARSON,
U.S. Senate,
Washington, D.C.

DeAR SENATOR PEARson: I am writing you
in regard to the operations of Frontier Alr-
lines, a subsidized local service carrier, and
of Alr Midwest, a Kansas-based commuter
carrier recently certificated to provide serv-
ice between eight local communities in Kan-
sas and Colorado and to the hub airports at
Denver, Wichita, and Eansas City. Because
of a Court of Appeals decision invalidating a
1974 Board declsion awarding subsidy
through Frontler to Air Midwest, i1t appears
that the Board is now required to demand
that Alr Midwest and Frontier Airlines refund
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the $240,172 subsidy paid them during court
review of the Board's decision. Given the
circumstances, the Board believes legislation
to relleve the alr carriers of the refund obli-
gation may be appropriate.

The Board's staff has consulted with the
General Accounting Office on the question
of the Board's obligation to attempt to re-
cover the subsidy paid under the vacated
Board order. The Acting General Counsel of
the GAO issued an opinion dated Novem-
ber 24, 1976 (enclosed) in which he con-
cluded that the Board must make a written
demand upon Frontier and Air Midwest for
repayment of the full amount of the “flow-
through™ subsidy. GAO reasoned that the
Government has a valld claim for repayment
and that the carriers do not appear to have
defenses to that claim. The GAO opinion re-
lies on the general proposition that the
United States is entitled to recover public
moneys which have been wrongfully, errone-
ously, or illegally pald by 1ts agents, whether
by mistake of law or of fact.

Moreover, the opinion states that the Board
is obligated under the Federal Claims Col-
lection Act of 1966 (31 U.S.C, 951, et seq.) and
the regulations adopted thereunder (4 C.F.R.
Parts 101-105) to attempt to collect the
claim against Air Midwest and Frontier,
Furthermore, the Board is not empowered to
pass upon the valldity of the claim or to
compromise it. Accordingly, the Board is re-
quired to demand of Air Midwest and Fron-
tier repayment of the $240,172 “fow-
through" subsidy disbursed to t.aem.

The Board, pursuant to the GAO opinion,
intends shortly to make such a demand on
the carriers. The purpose of this letter is to
inform you of this intention and to exnress
our view that the possible liability of the
carriers for subsidy pald durlng court review
ralses the question of whether the public
Interest would be served by legislation re-
lleving the carrlers of that liability. The
payments were made to the carriers on the
basis of the Board's determination that serv-
ice to the local communities could only be
provided through the subsidy which the Fed-
eral Aviation Act authorizes in such ecireum-
stances (Section 406(b) of the Act, 49 U.S.C.
1376(b) ). The court's decislon does not hold
that subsidy was not appropriate to maintain
service. Both Alr Midwest and Frontier, there-
fore, accepted the “flow-through” subsidy
arrangement to maintain operations wholly
consistent with the statute. The Board's re-
cent certification of Air Midwest as a sub-
sidy-eligible carrier consctitutes a reaffirma-
tion that subsidy assisted service to the com-
munities is required by the public conveni-
ence and necessity.

Legislation to relieve the carriers of refund
Hability would assure that the carriers’ fi-
nancial ability to continue operations would
not be imraired by the amount of the refund,
If such legislation is deemed aoprooriate,
the Board, of cour<e, stands ready to provide
any requested assistance.

Sincerely,
JorN E. RousoN,
Chairman,
GENERAL ACCOUNTING OFFICE,
Washinaton, D.C., November 24, 1976.
JAmEs C. ScHULTE, Esq.,
General Counsel,
Civil Aeronautics Board.

Dear Mr. ScHULTZ: Our advice has been
recuested concerning whether the Civil Aero-
nautics Board (CAB) has a claim for the re-
covery of certain “flow-through” subsidy pay-
ments made by the Board under an order
which was judicially determined to be in-
valid, For the reasons set forth hereafter, we
believe that the Beard does have a claim for
recovery of the full amount of subsidy pay-
ments already made, which shonld be pur-
sued against either or both of the air car-
riers involved. Needless to say, we likewise
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believe that subsidy amounts withheld
should not be paid.

I

The “flow-through" subsidy was purport-
edly authcrized by section 406(a) of the
Federal Aviation Act of 1958, 49 U.S.C. § 1376
(a) (1970), which provides:

“The Board is empowered and directed,
upon its own initiative or upon petition of
the Postmaster General or an air carrier, (1)
to fix and determine from time to time, after
notice and hearing, the fair and reasonable
rates of compensation for the transportation
of maill by aircraft, the facilities used and
useful therefor, and the services connected
therewith (including the transportation of
mal!l by an alr carrler by other means than
alrcraft whenever such transportation is inei-
dental to the transportation of mail by air-
craft or is made necessary by conditions of
emergency arising from airecraft operation),
by each holder of a eertificate authorizing the
transportation of mail by aircraft, and to
make such rates effective from such date as it
shall determine to be proper; (2) to prescriba
the method or methods, by aircraft-mile,
pound-mile, weight, space, or any combina-
tion thereof, or otherwlse, for ascertaining
such rates cf compensation for each air car-
rier or class of air carriers; and (3) to, pub-
lish the same.” (Emphasis added.)

The relevant facts are stated below.

In 1970 the CAB suspended the duty of
Frontier Alrlines, a “certificated” carrier, to
serve three Kansas cities, on condition thad
substituted service be provided. This sub-
stituted service was supplied by Air Midwest,
a "non-certificated” commuter air taxi oper-
ator.

On August 1, 1973, Air Midwest aoplied to
the CAB for an allccation of subsidy funds,
under section 406(a) of the Act, supra, to
suvport the substituted service it was pro-
viding. Apparently recognizing that Alr Mid-
west was not eligible for a direct subsidy due
to its non-certificated status, it was pro-
posed that the subsidy be allocated to Fron-
tier, the certificated carrier, which would
then pay over the subsidy to Alr Midwest.
Hence, the subsidy would "flow through"
Frontier to Alr Midwest. In CAB Order 74-4-
77 (April 12, 1974), the Board approved the
flow-through provosal, allowing subsidy pay-
ments for a 2-year period commencing retro-
actively as of Augvst 1, 1973, and terminating
on July 31, 1975. The CAB Order recognized
the unprecedented nature of this subsidy
arrangement, describing it as an "experi-
mental program to test the feasibility and
desirability of the ‘flow-throvgh’ subsidy con-
cept * * =" Id. at 1. It also rejected objections
by several particibants in the proceeding
that the Board lacked authbority under sec-
tion 406(a) to subsidize services provided by
a non-certificated carrier. Id. at 4.

Subsecuently, In response to petitions to
review the CAB subsidy order, the United
States Court of Apveals for the District of
Colrmbia Circuit vacated the order. Air Line
Pilots Association, International v. Civil Aer-
onautfes Board, 515 F.2d 1010 (1975) (here-
after referred to as ALPA). The court first
pointed out that the flow-throueh subsidy
could not be justified as meeting a “need™
of Frontier vnder se~tion 406(b) of the Act,
as construed in Delta Airlines, In¢. v. Sum-
merfield, 347 U.S. T4 (1954), which reauires
that need be established in relation to the
ent're onerations of a carrier:

“The Poard argves that the flow-throuch
subsidy is in literal comnliance with the
statvte becaure the money is paid to the cer-
tificate holder, Frontler. It further argues
that the subsidy meets the ‘need’ of Frontier
bercavse, vnle=s Alr Midwest Is suoported, it
will stop flying to the three citles, and in

1 See also, the Board's Order to Show Cause
in the flow-throurh subsidy anolication, CAB
Order 74-1-T8 (January 14, 1974).
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that case Frontier will have to. reinstitute
service itself. In the Board's view, Frontier
has a legally cognizable ‘need' to be pro-
tected against the activation of its contin-
gent obligation to provide service.

* * * L] L

"“#* * the Board erred in approving the
flow-through subsidy. The Board wishes to
pay Frontier not to reimburse it for expenses,
but to keep Frontier from incurring expenses
at all. Moreover, in calculating the amount
to be paid the Board has reference only to
the operating exrverience of Air Midwest.
* * *In wholly ignoring the financial condi-
tion of Frontier, the Board violated the dic-
tate of Summerfield to look to the need of
the carrier to be subsidized. What Frontier's
need might be does not appear from the rec-
ord, but it could be that Frontier as a whole
is so successful that even if it were forced
to resume service to Hutchinson, Great Bend,
and Dodge City, it would not be able to show
a need for subsidy.” 515 F.2d at 1013,

The Court went on to hold that:

“In any case, the Board has no power to
subsidize Air Midwest nor any other non-
certificated carrier. Even though the Board
may have been correct in finding Air Mid-
west more efficient at serving the three Kan-
sas cities than Frontier would be and even
if, therefore, it is desirable to keep Air Mid-
west in that service, Congress has not given
the Board power to pursue that end by giv-
ing public money to Alr Midwest.” Id.

Accordingly, the CAB order was “vacated"
by the Court “and the cause remanded to the
Civil Aeronautics Board with instructions to
deny the request for subsidy * * *." Id.

As of the date of the Court's decislon—
July 11, 1975—flow-through payments had
already been made In the amount of $240,-
172. The Board has withheld the remaining
amounts—$22 040—which would have been
payable under the flow-through subsidy pro-
gram.

A memorandum dated July 25, 1875, from
a CAB attorney to the General Counsel ex-
plores the question of whether flow-through
amounts already paid should be recovered.
The memorandum notes that under section
3(a) of the Federal Clalms Collection Act of
1966, 31 U.S.C. §952(a)(1970), the CAB
“shall attempt collection of all claims of the
United States for money or property arising
out of * * * [its] activities * * *,” and that,
as a general proposition, the United States is
entitied to recover public moneys which have
been wrongfully, erroneocusly, or illegally pald
out by its agents, citing United States v.
Wurts, 303 U.B. 414 (1938). However, the
memorandum goes on to discuss three theo-
ries which could possibly establish an excep-
tion to the requirement for recovery in this
case.:

One of the three theories explored is that
flow-through subsidy payments received
prior to the judicial determination of in-
validity may be retained in the same man-
ner as payments under non-mail rate orders.
See pages 3-5 of the memorandum. How-
ever, the memorandum ultimately rejects
this theory on the basis that the flow-through
subsidy is not analogous to an ordinary rate
order for this purpose, and, in any event, the
flow-through subsidy order was determined
to be “void” rather than “voidable.” We con-
cur in the memorandum's discussion and

2 The memorandum points out that CAB's
authority to compromise claims is subject to
the $20.000 limitation contained in 31 U.S.C.
§ 952(b) (1970). The compromise authority
of our Office Is subject to the same limita-
tion. Accordingly, since the amount here in-
volved exceeds $20,000, the memorandum
and our response are concerned only with
the issue of whether a clalm exists, rather
than whether there are any grounds for

compromise.
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conclusion on this point, and see no need
to restate that analysis here. We will ad-
dress our views primarily to the other two
theories raised, which concern, respectively,
“detrimental rellance"” and “ratification by
specific appropriation.”

b d

According to the memorandum, it might
be argued that Air Midwest should be per-
mitted to retaln subsidy payments for its
performance of substituted service, at least
to the extent that those services were per-
formed in reliance on the CAB order: The
memorandum eites, for example, Missouri
Utilities Co. v. City of California. 8 F. Supp.
454 (W.D. Mo. 1934), appeal dismissed, 79
F2d 1003 (8th Cir. 1935), where “the Court
indicated that it would be inequitable to re-
quire repayment of United States funcs even
if wrongfully paid, if the recipient Fad acted
to his detriment in reliance upon the osten-
sible legality of the payments.” Memorandum
at page 3.

The opinisn in Missouri Utilities did sYg-
gest, by way of dictum, that a recipient of
Federal funds in a manner consistent with
a Federal statute would have the right to
rely on the constitutionality of the statute,
so that there might be no equitable bas's
for recovery should the statute be declared
unconstitutional. While this case seems ta
have no bearing on the facts here involved,'
we recognize that the law is somewhat un-
certain concerning whether, and to what ex-
tent, theories in the naturs of estoppel ap-
Ply against the United States. Judieial deci-
sions, as well as decisions of our Office and
other authcrities, have considered the estop-
pel doctrine applicable to the Un‘ted States
in some eircumstances. See e.g.. United States
v. Georgia-Pacifie Co., 421 F2d 92 (9th Cir.
1970); Smale & Robinson, Inc. v. United
States, 123 F. Supp. 457 (S.D. Cal. 1954): 55
Comp. Gen. 911, 931 (1976): 53 Comp. Gen.
502, 506 (1974); see generally, 2 Davis, Ad-
ministrative Law Treatise, §§ 17.01-17.0%
%358-& 1970 Supp.): Annot, 27 ALR. Ped.

However, the great weight of auvthority (in-
cluding many decisions which recognize the
applicability eof estoppel in some contexts)
supports the view that estoppel cannot ap-
ply to. in effect, sanetion payments wh'ch
are made, or would be made, contrary to a
Federal statute or valid statutory regulations.
Accordingly, it is our opinion that the strict
rule against estoppel in Federal Crop Insur-
ance Co. v. Merrill, 332 U.S. 380 (1947), and
related cases, prezlndes a def~»se of estopnel
in the instant matter since it involves pay-
ments made contrary to statute. See. eg., 27
A.L.R.Fed. 702, supra, § 5; 51 Comp. Gen. 162,
165 (1971). This position has very recently
been affirmed by the Court of Claims:

“It Is a well-settled prin-iple that the
Government has inherent authority to re-
cover sums illegally or erroneously paid, and
that it cannot be estopped from dcing so by
the mistakes of its officers or agen*s, See
United States v. Wurts, 303 U.S. 414, 415, 53
8.Ct. 637, 82 L.Ed. 932 (1938): dAmerican Fi-
delity Fire Ins. Co. v. United States, 513 P.24
1375, 1381, 208 Ct.Cl. 570, 580 (1975); Fan-
steel Metallurgical Corp. v. United States,
172 F. Supp. 268, 270, 145 Ct.Cl. 496, 500

The memorandum indicates that this
theory would aoply only to $153.060 of the
subsidy payments already paid. The remain-
ing $87.113 of the amounts paid represents
retroactive payments for which there could
have been no reliance on the CAB order.

*In the instant case, of course. payments
were made in violation of the terms of a
statute, coneerning which there was no con-
stitutional challenge. Missouri Utilities ac-
tually supvorts the view that persons are
charged with knowledge of statutory require-
ments.
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(1059). As this court recognized in Fansteel
Metallurgical Corp. v. United States, 172 F.
Supp. at 270, 145 Ct.Cl. at 500:

| W]hen a payment is erroneously or illeg-
ally made it is In direct violation of article
IV, section 3, clause 2, of the Constitution.
|case citation.] Under these circumstances it
is not enly lawful but the duty of the Gov-
ernment to sue for a refund thereof * =

Aetna Casuwalty & Surety Co. v. United
States, 526 F.2d 1127, 1130 (1975) -cert.
denied, 44 U.S.L.W. 3659 (U.S. May 10, 1976).

While we thus eonclude that the estoppel
theory is inapplicable here as a matter of
law, there Is in any case an inadequate fac-
tual basis to invoke estoppel in this matter.
Even where considerati-n of estoppel is ap-
propriate, it stems clear that the party seek-
ing to invoke th's doctrine must establish
that he acted reasonably in relying upon the
actions (or inactions) of the party to be es-
topped. See, United States v. Georgia-Pa~ifie
Co., supra; Smale & Robinson, Ine. v. United
States, surra.

We do not believe that the airlines can
claim reasonable rellance, for purposes of
estoppel, on the validity of the CAB order.
As noted previously herein, (1) the Board
itsell described the flow-through subsidy as
& novel and experimental concept; (2) the
express terms of the statute refer only to
payments to certificated carriers: and (3)
the Board's authority to grant the flow-
through subsidy was subject to legal chal-
lenges in its own proceeding and in the sub-
sequent petition for judicial review, which
was pending while most of the subsidy pay-
ments were made. In this context, it is abun-
dantly clear to us that the alrlines accepted
subsidy payments with their eyes open, hav-
ing full notice of the potential legal objee-
tion, and thereby assumed the risk that the
Board's order would be invalidated. There is
ne indication that the Board concealed, mis-
represented, or in any way attempted to
minimize the legal guestions concerning its
authority. Indeed, the public record known
to the zirlines spoke for itsslf.

In sum, we consider the estoppel argument
inapplicable to this case as a matter of law
and fact.

nr

The third theory considered in the memo-
randum f{s that the action of Congress in
appropriating for section 408 subsidies, with
knowledge that the Board was making flow-
through subsidy payments, constitutes a
“ratification” ef such payments. This theory
is expressed in two alternative forms: (1)
that the appropriations constitute an im-
plied repeal of section 406 Insofar as it ex-
cludes paymeonts to a non-certificated car-
rier under the flow-through experiment; or
¢2) that the appropriations ratify flow-
through payments made up to the time of
the judicial determination of invalidity.

The Department of Transportation and
Related Agencies Apvoropriation Acts for the
fiszal years 1975 and 1976 provide for section
406 subsidies, under the heading “Payments
ta Air Carrlers,” as follows:

“For payments to air carriers of so much
of the compensation fixed and determined
by the Civil Aeronautics Board under section
406 of the Faderal Aviation Act of 1958 ¢49
U.S.C. 1376), as s payable by the
Board * > *»

Pub. L. No. 93-391 (August 28, 1974), 88
Stat. 768, 778; Pub. L. No. 94-134 (Novem-
ber 24, 1945), 89 Stat. 695, 707.

As the memorandum points out, the House
and Senate anpropriation hearings for each
of the 2 fiscal years contain various refer-
ences to the fAow-through subsidy experi-
ment, as well as the pending judicial chal-
lenge to it. These references consist of pres-
entations by CAB officials, and exchanges
between Board officials and committee mem-
bers, concerning the nature and status of the
flow-through subsidy experiment. None of
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these references, nor anything else (to eour
knowledge) in the legislative histories of the
appropriation acts, indicates any congres-
sional sentiment concerning the Board’s legal
authority to pay flow-through subsidies.

The memorandum rejects the first alter-
native theory that the appropriations im-
plicitly repeal section 406 in relation to the
flow-through subsidy. We agree that this
theory is without merit. As the memorandum
points out, repeals by implication are not
favored, citing Committee For Nuclear Re-
sponsibility, Inc. v. Seaborg, 463 F.2d 783
(D.C. Cir. 1971 ). The memorandum also notes
that “it would be rather late im the day™
to urge an argument of repeal by implica-
tion now since this argument was not even
raised in ALPA., Actually, we believe that
such an argument is necessarily precluded
by ALPA.

The second alternative of this theory is
that the appropriations serve to ratify sub-
sidy payments up to the date of the ALPA
decision on a “pro tanto’ basis. The memo-
randum relies here on Committee For Nu-
clear Responsibility, supra, in which the
court held that the enactment of authoriza-
tion and appropriation legislation for a nu-
clear test project did not constitute a deter-
mination as to the adequacy of the environ-
mental impact statement for the test project
under the National Environmental Policy
Act (NEPA). The court observed, 463 F.2d
at 785-86:

s *= » Congress must be free to provide
authorizations and appropriations for proj-
ects proposed by the executive even though
claims of illegality on grounds of non-com-
pliance with NEPA are pending in the courts.
There is, of course, nothing inconsistent with
adoption of appropriations and authoriza-
tions measures on the pro tente assumption
of validity, while leaving any claim of in-
validity to be determined by the courts. That
is the effect of the authorization and appro-
priations measures relating to the Cannikin
test. This conclusion s established by the
general principles just discussed. Nothing
in the legislative history leads to a different
result. On the contrary, there is an affirma-
tive indication that at least some of the
Congressmen voting for the authorization
and appropriations measures specifically con-
templated that the claim of illegality re-
mained for resolution by the courts. The
legislative history indicates that while the
impact statement was used as reference
material by both proponents and opponents
of the test, Congress did not purport te make
a binding determination en the Issue
whether the statement was in compliance
with NEPA."

Based on the analysis in Cemmittee For
Nuclear Responsibility, the memeorandum
suggests an argument that:

‘# = » Afr Midwest should be permitted
to retain the subsidy payments which it re-
ceived up until the time of the ALPA de-
cision, since Congress, with specific aware-
ness of the Board’s experiment, appropriated
funds for subsidy payments to be made pend-
ing the outcome of the judicial challenge.
Ner would the present assertion of this argu-
ment by the Board be inconsistent with the
failure to interpose it as a defense in the
ALPA case, since there the issue was the
basic legality of the experiment under § 406
and not the question of the Board's pro tanto
authorization, bv Congressional ratification,
to make particular subsidy payments to Air
Midwest until such time as its inelieibility
to receive such payments might be judicially
determined.”

However, it also points out that appli-
eability of the "pro tanto ratification” theory
here would depend on the existence of an
adequate factual background from which
to infer congressional ratification of flow-
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through subsidy payments pending the out-
come of ALPA.

As in the case of estoppel, we consider
this ratification argument inapplicable, both
legally and factually.

Initially, we do not believe that Commit-
tee For Nuclear Responsibility can be read
as supporting any “pro tanto ratification”
theory of the type described in the memo-
randum, ie., a ratification of illegal pay-
ments made pending the determination of
illegality. There was nothing illegal about
the underlying purpose for which appropria-
tions were to be used in Committee For Nu-
clear Responsibility—conduct of a nuclear
test. The test could not actually take place
unless and until an adequate NEPA state-
ment was issued. However, presumably some
funds were properly used in preparation for
the test prior to issuance of the statement,
and, once an adequate statement was issued,
funding could proceed. In other words, Com-
mittee For Nuclear Responsibility has noth-
ing to do with a challenge to the basic use
of funds as such; nor does the opinicn sug-
gest the possibllity of a pro tanto ratifica-
tien in such circumstances.

Turning to the Instant case, certainly the
CAB appropriations would have been avail-
able for flow-through subsidy payments to
the extent that such payments were legal
under section 406, but the ALPA decision
holds that the payments were never legal.
As noted previously, the court in ALPA
“vacated” the CAB flow-through subsidy
order and remanded the cause to the Board
“with instructions to deny the reguest for
subsidy * * = Clearly, therefore, the flow-
through subsidy order was vold from the
outset and all payments made under it were
illegal.

We find absolutely no indicaticn of a con-
gressional intent to ratify illegal flow-
through payments made prior to the ALPA
decision. The Appropriations are by their
terms available for payments of “so much

of the compensation fixed * * » under sec-

tion 406 * =

e

* as is payable by the Board
" As a result of ALPA, no flow-through
subsidy was payable by the Board at any
time. In our view, the existence of appro-
priations for section 406 payments 1s an
entirely neutral fact here, At most, the Con-
gress left determination of the legality of
flow-throush nayments to the court; and
the iudicial determination, once made, gov-
erned all such payments.

w

The final point addressed in the memo-
randum s how, and against whom, collec-
tion should be eflected, assuming that a
claim exists. The memorandum indicates
that a claim against Frontier Airlines could
be collected by offzet against other subsidy
payments due to Frontier, but that there is
nho source for offset of a claim against Afr
Midwest. However, it concludes that, while
Alr Midwest is clearly liable for a claim,
Frontier probably could not be held lable.
This conclusion is based on the structure of
the flow-through subsidy arrangement,
“particularly as perceived by the court in
the ALPA case,” under which Frontler re-
ceived payment only in nominal capacity:

“In these circumstances, a clalm by the
United States for money had and received
would not be likely to prevall agalnst Fron-
tier, which—with the full understanding of
the Board, Frontier and Air Midwest—did
not receive these moneys for its own use
but solely as a nominee for the intended
recinient, Air Midwest,"

While this anal ¥sis appears correct en the
surface, we do not think it is quite so clear
that Frontier has no liability. As the memo-
randum points out, at page 2, the claim is
“for restitution of money had and received,
to prevent unjust enrichment by the re-
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cipient of unauthorized payments of public
funds.” It seems to us that Frontier, rather
that Air Midwest, could well be considered
the party unjustly enriched. While Air Mid-
west at least performed services for which
the subsidy was paid, there is ample basis
to conclude that Frontier was a real bene-
ficiary of the subsidy as well as the nominal
payee.

Under the substituted service arrange-
ment, which led to the flow-through sub-
sldy application, suspension of Frontier's
obligation to serve the three Kancas cities
was contingent upon Air Midwest's sery-
fce to those cities. Had Alr Midwest been
unable to continue service without the sub-
sidy, Frontier's obligation would have been
automatically renewed. Moreover, as the
ALPA court noted, it is not clear that Fron-
tier could have qualified for a subsidy for
this service under the appropriate standard,
which requires consideration of the carrier's
overall operations and financial condition.
The court in ALPA thus concluded that the
flow-through subsidy could not be justified
25 meeting Frontler's “need” within the
me:aning of section 406. However, the court
does seem to have recognized that Frontier
was more than a nominal payee by observing
that:

“® * ®» The Board wishes to pay Frontier
not to reimburse it for expenses, but to keep
Frontier from incurring erpenses at all.

¢ ® *" 515 F.2d at 1013. (Emphasis added.)

While we cannot instruct the Board o
exactly how to seek collection of the claim,
we do suggest, in view of the foregoing, that
further consideration be given to Frontier's
pozsible liability.

Sincerely yours,
Mirton J. SocoLaRr,
Acting General Counsel.

U.8. SENATE,
Washington, D.C., April 20, 1977.

Hon. Joun Robpson,

Chairman, Civil Aeronautics Board,

Washington, D.C.

DEAR Me. CHaAmRMAN: T am enclosing a
draft bill to amend section 406(a) of the
Federal Aviation Act of 1958 in order to pro-
vide statutory authority for the Board's
“flow-throuzh" subsidy program conducted
from August 1, 1973 through July 31, 1975.

This legislation is apparently necessary in
view of the decision of the Court of Appeals
holding that the Board had inadequate
statutory authority to conduct the “flow-
through" exper'ment.

Of course the attached language is de-
signed to have no substantive effect except
to ensure that no inequitable consequences
to the detr'ment of the carriers involved in
the experment, or to the detr‘ment of the
communities served during the experiment,
will result from the court’s declsion.

Because the attached draft bill has no
prospective substantive effect whatsoever, I
hope that the Board will he ahle to provide
me with its views on the proposal at the
earliest possible time.

Thank you for your prompt attention to
this request.

With kindest personal regards,

Very truly vours,
Jam=s B. PEarson,
U.S. Senator.
CIvIL AERONAUTICS BOARD,
Washington, D.C., April 20, 1977.

Hon. JaMES B. PEARSON,

Committee on Commerce, Science, and
Transportation, U.S. Senate, Washing-
ion, D.C.

DE‘R SENATOR PEARSON: This will respond
to your letter of April 20, 1977, requesting
the Board's views concerning a proposed
amendment to section 406 of the Federal
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Aviation Act which would provide statutory
authority for the Board's flow-through sub-
sidy program conducted from August 1, 1973,
through July 31, 1975. The bill would have
no prospective effect.

The Board supports the proposed legisla-
tion.

Sincerely,
RICHARD J. O'MELIA,
For Jorn E. Rosson, Chairman,

ADDITIONAL COSPONSORS
5. 107

At the request of Mr. PEagrson, the Sen-
ator from New Hampshire (Mr. McIn-
TYRE) and the Senator from Louisiana
(Mr, JornsTON) were added as cospon-
sors of S. 107, a bill to avoid reductions
in veterans’ pensions concomitant to in-
creases in Social Security benefits,

8. 250

At the request of Mr, PEarson, the Sen-
ator from New Mexico (Mr. Scumirrt)
was added as a cosponsor of . 258, the
Natural Gas Act Amendments of 1977,

6.414

At the request of Mr. THUrRMOND, the
Senator from Utah (Mr. Garn) was add-
ed as a cosponsor of S. 414, to require
health warning on certain labels.

S5.418

At the request of Mr. Bavn, the Sena-
tor from Minnesota (Mr. ANDERSON), the
Eenator from Massachusetts (Mr. Key-
NEDY), the Senator from Florida (Mr,
StonNE), and the Senator from Illinois
(Mr. PERCY) were added as cosponsors of
S. 418, the Displaced Homemalkers Act.

5.514

At the request of Mr. Risicorr, the
Senator from Michigan (Mr. RIEGLE)
was added as a cosponsor of . 514, to
amend ttile XVIII of the Social Sccurity
Act.

5. 689

At the request of Mr. KennNepy, the
Senator from Ilinois (Mr. PErcY) iwas
added as a cosponsor of 5. 639, a bill to
amend the Federal Aviation Act of 1958
to encourage, develop, and attain an air
transportation system which relies on
competitive market forces.

S. B34

At the request of Mr, Scuwemxker, the
Senator from Delaware (Mr. RoTrH) and
the Senator from West Virginia (Mr.
RanpoLpH) were added as cosponsors of
S. 834, to amend the Internal Revenue
Code.

E. 939

At the reauest of Mr. BayH, the Sena-
tor from Minnesota (Mr. HUMPHREY)
was added as a cosponsor of S. 939, the
Trade Adjustment Assistance Program
amendments.

5. 001

At the request of Mr. RisicorF, the
Senator from Kentucky (Mr. HUDDLES-
TOoN) was added as a cosponsor of S. 991,
to establish a Department of Education.

5. 1141

At the request of Mr. Stone, the
Senator from New Hampshire (Mr.
McINTYRE) was added as a cosponsor of
S. 1141, to amend title 38 of the United
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States Code to assist veterans with a
permanent and total service-connected
disability due to the loss or loss of use
of one upper and one lower extremity to
acquire specially adapted housing.

5. 1246

At the request of Mr. ProxMIrg, the
Senator from Rhode Island (Mr. PELL)
was added as a cosponsor of S, 1246, to
amend the Housing and Community De-
velopment Act of 1974.

8. 1258

At the request of Mr. Macnuson, the
Senator from Florida (Mr. CBILES) was
added as a cosponsor of S, 1258, providing
for the designation of the libraries of ac-
credited law schools as devository li-
braries of Government publications.

5. 1280

At the request of Mr. Herwms, the
Senator from North Carolina (Mr.
Morcan) was added as a cosponsor of
S. 1290, to amend the peanut program.

8. 1200—WITHDRAWAL

At the request of Mr. Heims, the
Senator from Idahe (Mr. McCLURE) was
withdrawn as a cosponsor of S. 1290, to
amend the peanut program.

SENATE JOINT RESOLUTION 26

At the request of Mr. Curtis, the
Senator from Arizona (Mr. DECoNe€iNI)
was added as a cosponsor of Senate Joint
Resolution 26, to reocuire the Federal
Government to end deficit finaneing.

AMENDMENTS SUBMITTED FOR
PRINTING

SUPERVISORY AUTHORITY OF FED-
ERAL BANKING AGENCIES—S. T1
AMENDMENT NO. 186

(Ordered to be printed and referred to
the Committee on Banking, Housing and
Urban Affairs.)

Mr. PROXMIRE. Mr. President, T am
today submitting for printing and refer-
ence to the Committee on Banking,
Housing and Urban Affairs an amend-
ment to S. 71, recommended by Chair-
man Burns of the Federal Reserve Sys-
tem. The amendment would accomplish
the following:

First, Amend the summary suspension
provisions of the Financial Supervisory
Act of 1966 to provide the opportunity
for a hearing by any person suspended
from his pesition as an officer or director
of an insured bank by a bank regulatery
agency upon indietment or conviction of
a felony involving dishonesty or breach
of trust; and to require such agency teo
find that such suspension is needed to
protect depositors or public confidenece in
the bank. The hearing procedure pro-
vided for is necessitated by the decision
of the U.S. Court of Appeals in the case
of Feinberg against FDIC.

Second. Make it a misdemeanor to will-
fully refuse to testify or produce records
in resvonse to a subpena issued by a bank
regulatory acency.

Third. Conform sections 3(a) and 2¢a)
€5) (D) of the Bank Holding Comrany
Act to section 4(a) of that act. The Fed-
eral Reserve would be permitted to ex-
tend from 2 to 5 years the time period
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within which a bank holding company
must divest itself of shares in a bank
acguired in the course of collecting a
debt previously contracted. The 5-year
time period is already law in the ecase of
nonbank shares.

Mr. President, I ask unanimous con-
sent that the text of this amendment be
printed in the Recorbp.

There being no objection, the amend-
ment was ordered to be printed in the
REecorp, as follows:

AnveENDMENT No. 196

At the end of the bill add the following:

Sec. 11. Section 8(g) of the Federal De-
posit Insurance Act (12 U.S.C. 1B18(g)) Is
amended to read as follows:

“(g) (1) Whenever any director or officer of
an insured bank, or other person participat~
ing in the conduct of the affairs of such
bank, is charged in any information, indlet-
ment, or complaint authorized by a United
States attorney, with the commission of or
participation in a felony involving dishon-
esty or breach of trust, the appropriate Fed-
eral banking agency may, if continued serv-
ice or participation by the individual may
pose a threat to the interests of the bank's
depositors or may threaten to impair publiz
confidence in the bank, by written notice
served upon such director, offizer, or other
person suspend him from office or prehibit
him from further participation in any man-
ner in the conduct of the affalrs of the bank.
A copy of such notice shall also be served
upon the bank. Such suspension or prohi-
bition shall remain in effect until such In-
formation, indictment, or complaint is finally
disposed of or wuntil terminated by the
agency. In the event that a judgment of con-
viction with respect teo such offense is en-
tered against such director, officer, or other
persen, and at such time as such judgment
is not subject to further appellate review,
the agency may. if continued service or par-
ticipation by the individual may pose a
threat to the interests of the bank's de-
positors or may threaten to impair public
confidence in the bank, issue and serve upon
such director, offizer, or other person an
order removing him from office or prohibiting
him from further participation in any man-
ner in the conduct of the affairs of the bank
except with the consent of the appropriate
agency. A copy of such erder shall also be
served upen such bank, whereupon such di-
rector or officer shall cease to be a direetor or
officer of such bank. A finding of not guilty
or other dispo=ition of the charge shall net
preziude the agency from thereafter institut-
ing proceedings to remove such director, of-
ficer, or other person from office or to pro-
hibit further partieipation in bank afialrs,
pursuant to paragraph (1), (2), or ¢3) ef
subsection fe) of this section.

"“(2) If at any time, because of the sus-
pension of one or more directors pursuant o
this section, there shall be on the board of
directors of a national bank less than a
quorum of directors not so suspended, all
powers and functions vested in eor exercis-
able by such board shall vest in and be
exercisable by the director or directors on the
board not to suspended, unt!l such time as
there shall be a quorum of the board of di-
rectors. In the event all of the directors of
a national bank are susvended pursuant to
this section, the Comptroller of the Currency
shall appoint persovs to serve temporarily as
directors in their place and stead pending
the termination of such susnensions, or until
such time as thos? who have been suspended,
cease to he directors of the bank and their
respective successors take office.

“(3) Within 30 days from service of any
notice of suspension or order of removal ‘is-
sued pursuant to paragraph (1) of this suh-
section, the director, officer, or other person
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concerned may reqguest in writing an opper-
tunity to appear hefore the agency te show
that the continued service to or participa-
tion in the conduct of the affairs of the bank
by such individual does net, er is net likely
to, pose a threat to the interests of the
bank’s depositors or threaten te impair pub-
lic confidence in the bank. Upen receipt of
any such requszst, the appropriate Federal
banking agency shall fix a time f(not mere
than thirty days after receipt of such re-
guest, unless extended at the reguest of the
concerned director, officer, er ether persen)
and place at which the direetor, efficer, or
ether person may appear, personally or
through counsel, befere one or mere mem-
bers of the agency or designatedl employees
of the agency to submit written materials
(or, at the discretion of the agency, oral
testimony) and oral argument. Within sixty
days of such hearing, the agency shall notify
the director, officer, or other person whether
the suspension or prohibition from partici-
pation in any manner in the conduct of the
affairs of the bank will be continued, termi-
nated or otherwise modified, or whether the
order removing said director, efficer, or other
person from office or prohibiting such Indi-
vidual from further participation im any
manner in the conduct of the affairs of the
bank will be rescinded or otherwise modified.
Such notification shall contain a statement
of the basis for the agency's deeision, if ad-
verse to the director, officer, or ether person.
'The Federal banking agencies are authorized
to prescribe such rules as may be necessary
to effectuate the purposes of this subsee-
tion.”.

(h) (1) Section 8(h)(1) eof the Federal
Deposit Insurance Act (12 U.B.C. 1818(h)
(1)) is amended by Inserting after "“Any
hearing provided for in this section” the fol-
lowing: *“(other than the hearing provided
for in subszection (g) (3) of this sectlon)"”.

(2) Sectlon 8(h)(2) of the Federal De-
posit Insurance Aet (12 U.S.C. 1818(h)(2)})
is amended by inserting "or (3)" after “or an
order issued under paragraph (1}".

(1) Section 8(j) of the Federal Deposit
Insurance Act (12 U.S.C. 1818¢})) is amend-
ed by striking cut "“(e)(5}. (e}(7), (e)(8)"
and inserting in lien thereof '(e) (3}, (e)
)",

(]) Section 8(k) of the Federal Deposit
Insurance Act (12 U.S.C. 1818(k)) Is
amended by striking out “paragraph (1) ef
subsection (g)'" and inserting in lieu thereof
“paragraph (1) or (3) of subsection (g)".

(k) Section B(n) of the Federal Deposit
Insurance Act (12 US.C. 18¥8(n)) Is
amended by adding at the end thereof the
following new sentence: “Any person who
willfully shall fail or refuse to attend and
testify or to answer any lawful Inguiry or
to produce books, papers, correspondence,
memorandums, contracts, agreements, or
other records, if in such person’s power so to
do, in obedience to the subpena of the appro-
priate FPederal banking agency, shall be guilty
of & misdemeanor and, upon conviction, shall
be subject to a fine of not more than £1,000
or to imprisorment for a term ef not more
than 1 year or both.”.

Sec. 12, (a) Section 3(a) of the Bank Hold-
ing Company Act of 1956 (12 U.S.C. 1842(a))
is amended by inserting after the second sen-
tence the following new sentence: “The
Beard is authorized upon application by a
bank to extend, from time to time for not
more than one year at a time, the two-year
period referred to above for dispesing of any
shares acquired by a bank in the regular
course of securing or collecting a debt previ-
ously contracted in good faith, If, in the
Board’'s judgment, such an extension weould
not be detrimental to the publie interest, but
no such extensions shall in the aggregate
exceed three years.”.

{b) Section 2(a)(5)(D) of such Act (12
U.S.C. 1841(a) (5) (D)) is amended by add-
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ing at the end thereof the following new
sentence: “The Board is authorized upon
application by a company to extend, from
time to time for not mcre than one year at
& time, the two-year period referred to herein
for disposing of any shares acquired by a
company in the regular course of securing
or collecting a debt previously contracted in
good faith, if, in the Board's judgment, such
an extension would not be detrimental to
the public interest, but no such extensions
shall in the aggregate exceed three years.”.

TAX SIMPLIFICATION AND REDUC-
TION ACT OF 1977—H.R. 3477

AMENDMENT NO.

(Ordered to be printed and to lie on
the table.)

Mr. LAXALT. Mr. President, together
with my good friend from Delaware, Mr,
Bipen, I am today submitting an amend-
ment to H.R. 3477 as reported by the
Finance Committee. Our amendment will
facilitate the employment of the handi-
capped by reinserting the supplemental
10 percent “jobs tax credit” for the
handicapped into the Tax Reduction and
Simplification Act of 1977.

The House version of the “jobs tax
credit” provided for a credit against em-
ployer income taxes equivalent to 40 per-
cent of the first $4,200 of wages paid to
additional employees for calendar year
1977 and 1978. The credit had a maxi-
mum total of $40,000 and was determined
by a formula which made use of the
recordkeeping which employees are re-
quired to undertake in conjunction with
their Federal Unemployment Tax Act—
FUTA—returns. The 10-percent supple-
mental credit for additional wages paid
to handicapped employees was allowed
for those who were referred upon com-
pletion of an individualized, written re-
habilitation plan approved by one of the
States under the Vocational Rehahilita-
tion Act.

The Finance Committee replaced the
Ways and Means jobs tax credit with an
option to business of either a 2-percent
incremental investment tax credit or a
25-percent credit for each additional em-
ployee on the first $4,200 in wages paid
with no $40,000 “cap” and no supple-
mental credit for hiring handicapped
employees.

Our amendment would provide a sup-
plemental credit for handicapped em-
ployees to be administered in the same
way as envisioned by the House. The
Joint Committee on Internal Revenue
Taxation has estimated an additional
revenue cost of our proposal of $25 mil-
lion for 1978.

A major objective of H.R. 3477 is to
attain a prompt reduction in our cur-
rently unacceptable rate of unemploy-
ment. Needless to say, we endorse this
objective. But, we also believe that we
should be sensitive to the srecial diffi-
culties which handicapped individuals
face in securing employment.

Our Nation’s handicapped do not want
charity. They want to work and become
productive. contributing members of our
society. Only through such work will they
attain the better cuality of life and the
independence to which they are entitled.
The only handicap that dis~bled people
have is getting a job—not holding one.
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Mr. President, I ask unanimous con-
sent that the text of the Laxalt-Biden
amendment be printed in the Reccrbp.

There being no objection, the amend-
ment was ordered to be printed in the
REecorp, as follows:

AmeEnpMENT No. 187

On rage 81, between lines 23 and 24, insert
the following:

“(d) Additional 10 Percent Credit for
Vocational Rehabilitation Referrals.—

“(1) In general.—The amount of the credit
allowable by section 44B for any taxable year
(determined without regard to this sub-
section) shall be increased by the amount
determined for suzh taxable year—

“{A) by substituting '35 percent' for '25
percent’ In the appropriate paragraph of sub-
secticn (a), and

“(B) by applying such paragraph and sub-
section (b) separately with resnhect to the
uremployment Insurance wages paid to voca-
tional rehabllitation referrals.

“(2) Aggregate wages must increase.—The
Increase in wages taken into account under
paragraph (1) (b) of this subsection shall
not exceed the ircrease in wages taken into
account for purposes of that portion of the
credit which Is determined under subsections
(a) and (b) without regard to this sub-
section.

On page 92, line 24, strike out “(d)"™ and
insert in lieu thereof “(e)",

On page 93, between lines 4 and 5, insert
the following:

“(4) Vocational rehabilitation referral.—

“{A) In general—The term ‘vocationa!
rehabilitation referral' means a handicapped
individual who has been referred to the em-
ployer upon completion of (or while receiv-
ing) rehabilitative services pursuant to an
individualized written rehabilitation nlan
under a State plan for vocational rehabilita-
tion services approved under the Vocational
Rehatilitation Act.

“(B) Handicapped individual.—For pur-
poses of subparagraph (A), the term ‘handi-
capped individual’ means any individual who
has a physical or mental disability which for
such individual constitutes or results in a
substantial handicap to employment.”.

On page 93, line 5, strike out "“(e)" and
Insert in lieu thereof “(f)".

AMENDMENT NO. 198

(Ordered to be printed and to lie on
the table.)

Mr. HASKELL submitted an amend-
ment intended to be proposed by him to
the bill (H.R. 3477) to provide for a re-
fund of 1976 individual income taxes and
other payments, to reduce individual and
business taxes, and to provide tax simpli-
fication and reform,

NOTICES OF HEARINGS
NEW YORK CITY SEASONAL FINANCING ACT

Mr. PROXMIRE. Mr. President, T wish
to announce that the Committee on
Banking, Housing and Urban Affairs will
hold oversight hearings on the New York
City S=asonal Financing Act on May 16,
17 and 18, 1977. The hearings will ex-
plore the following subjects, among
others:

New York City’s progress in carrying
out its financial plan, and the likelihood
of its achieving a balanced budget in fis-
cal vear 1978 and beyond;

The plan for repayment of the mora-
torium notes, and its impact on the fi-
nancial plan;

The prospects for repayment of the

Federal loans in fiscal years 1977 and
1978;
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The city’s plans for borrowing in the
private markets and from the Federal
Government in fiscal 1978; and

The prospects for New York City's
meeting its borrowing needs in the pri-
vate markets after June 30, 1978, when
the Federal loan program ends.

The hearings will begin at 10 am. in
room 5302, Dirksen Senate Office Build-
ing.

Anyone wishing information concern-
ing these hearings should contact Elinor
B. Bachnrach, professional staff member,
rcom 5300, Dirksen Senate Office Build-
ing, 202-224-7391.

PRICE FOLICY FOR ALASKAN OIL

Mr. JOHNSTON. Mr. President, on
April 15, in accordance with the provi-
sions of the Energy Policy and Conserva-
tion Act, the President transmitted to
Congress his report on price incentives
for the production of crude oil on the
North Slope of Alaska. This oil will begin
te flow through the trans-Alaskan pipe-
line later this year. It is anticipated that
additional domestic crude oil production
from the North Slope of 1.2 million bar-
rels per day will be on stream early in
1978.

The Subcommittee on Energy Conser-
vation and Regulation of the Committee
ocn Energy and Natural Resources will
hold a hearing on the issue of pricing
policy for Alaskan oil on May 3, 1977.
The hearing will commence at 9 am. in
room 3110 of the Dirksen Senate Office
Building.

The subcommittee will hear testimony
from the administration, from affected
States and from selected private witness-
es. Questions concerning this hearing
should be directed to Betsy Moler or Ben
Copper at 224-0611.

NOMINATION

Mr, RIBICOFF, Mr. President, I wish
fo announce that the Committee on
Governmental Affairs will hold hearings
on the nomination of Jay Solomon, of
Tennessee, to be Administrator of Gen-
eral Services, on Thursday, April 21,
1977. They will begin at 9 a.m. in room
2302, Driksen Senate Office Building.

DISTRICT OF COLUMEIA MATTERS

Mr. EAGLETON. Mr. President, the
Subcommittee on Governmental Effi-
ciency and the District of Columbia of
the Governmental Affairs Committee
will hold hearings on April 27, 1977, on
a number of bills. Persons wishing to
testify on any of the proposed legisla-
tion should contact the subcommittee
staffl director Robert Harris in room
6222, Dirksen Senate Office Building by
Monday, April 25.

The bills to be heard are as follows:

S. 1060, to restate the charter of George
Washington Unlversity;

8. 1061, to allow continued Treasury bor-
rowing by the District of Columbia;

S. 1062, to change the fiscal year of the
Armory Board;

5. 1063, to allow the issuance of revenue
tonds by the Distriet for the bullding of
university facilities;

5. 1101, to terminate District of Columbia
borrowing authority from the Treasury for
sewage works; -

8. 1102, to allow District of Columbia to
enter into interstate compacts; and

S. 1103, to allow other States to sue for
taxes in the D.C. Superior Court.
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DISTRICT OF COLUMEIA JUDGES

Mr., EAGLETON. Mr, President, the
Committee on Governmental Affairs will
hold a hearing on the nomination of
Gladys Kessler, Robert Shuker, Robert
Scott, Annice Wagner, and Paul Webber
to be Judges of the Superior Court of
the District of Columbia. The hearings
will be held on April 28, 1977, at 9 a.m.
in room 457, Russell Senate Office
Bullding.

Persons wishing to testify on these
nominations should contact either
Claudia Ingram or Robert Harris at the
Governmental Affairs Committee office,
3308 Dirksen Senate Office Building.

e — e ———

ADDITIONAL STATEMENTS

FLOOD INSURANCE

Mr, EAGLETON, Mr, President, since
its passage in 1973, the Federal Disaster
Protection Act has become a very con-
troversial issue. Many of the regulations
imposed by the Federal Insurance Ad-
ministration make it impossible for cities
and their surrounding communities to
secure Federal grants and restricts lend-
ing to these citlies in the designated flood
plain area by lending institutions. These
cities are then subject to sanctions im-
posed by the Administrator which will
have serious and adverse effects on their
economy.

The city of Cassville, Mo., is the most
recent city to be affected by this act. Not
only is their chance for Federal aid
limited, but their very right to govern
themselves is threatened by the imposi-
tion of land use planning without local
participation, As an expression of con-
cern and opposition to the program, the
board of aldermen of the city of Cass-
ville has passed the following resolu-
tion which I ask unanimous consent to
have nrinted in the REcorbp.

There being no objection, the resolu-
tion was ordered to be printed in the
Recorp, as follows:

RESOLUTION OF THE BOARD OF ALDERMEN OF
THE CI1TY OF CAsSsSVILLE, Mo, <

The Board of Aldermen of the City of
Cassville, Missourl, met in reconvened ses-
slon at the City Hall in Cassville, Missouri on
the 25th day of March, 1877,

Present were the Mayor, J. W. LeCompte,
Aldermen Marlee Edle, W, C., Halley, Gene
Schlichtman, W. E. Leonard, Clity Attorney
Joe R. Ellis and City Clerk F. O. Fields.

The proposal of the Department of Hous-
ing and Urban Development, Federal Insur-
ance Administration, under the provisions
of the Flood Disaster Protection Act of 1973
wias discussed by the Board of Aldermen. The
Board considered the letter of J. Robert
Hunter, Administrator of the Program, dated
March 14th, 1977 addressed to Mayor J. W.
LeCompte. The letter advised that If the
City of Cassville does not pass ordinances
contalning retulations required by the Fed-
eral Insurance Administration prior to April
15th, 1977, that the Administrator will place
sanctions upon tbe City which will restrict
federal srants to the City and restrict lend-
ing In the deslenated flood plain area by
lendine institutions having Federal Deposit
Insurance (all area flnanical Institutions
have such Insurance). Thereupon, having
fully reviewed the reauireme~ts of the Ad-
ministrator, the regulations to be imvosed
uvon the City, the sanctions to be imvosed
and the procedures of the Administrator in

CONGRESSIONAL RECORD — SENATE

developing the flood insurance program for
the Clty of Cassville, Missouri, the Board of
Aldermen, upon motion duly made and sec-
onded passed and approved the following
resolutions, to-wit:

*Resolved, that the Federal Insurance Ad-
ministrator has not adequately informed the
officials and citizens of the City of Cassville
of the commencement of the flood study and
the study itsell, concerning the nature of the
study itself, the general principles to be ap-
plied, the use to be made of the data ob-
tained, the areas Involved, and the manner
in which the study was to be undertaken."

“Resolved, that the Board of Aldermen,
the governing body of the City of Cassville,
Misrourl, and the citizens of the com-
munity have not been fully consulted, as
reguired by the provisions of Section 206
of the Flood Disaster Protectlon Act of 1873,
concerning the development of the pro-
gram. Jt !s resolved further that informa-
tion relating to the development of the pro-
gram has not been disseminated in the
community as required, and that interested
persons have not had the opportunity to
bring all relevant facts and technical data
concerning the local flood hazard to the
attenticn of the Administrator.”

“Resolv2d, that the regulations to be im-
posed by the Administrator and the sane-
tions to be Imposed by the Administrator
were not fully explained to officials and
citizens of the City until March Tth, 1977."

“Resolved, that in the opinion of the Board
of Aldermen, the regulations sought to be
imposed upon the City by the Administrator
will have serious and adverse effect on the
economy of the City of Cassville and the sur-
rounding community.”

"Resolved, that the regulations and sanc-
tions sought to be imposed by the Admin-
fstrator will result in the taking of property
richts of citlzens of the City of Cassville
without due process of law."

“Resolved, that the areas that are In-
cluded in the flood plain map developed by
the Administrator for the City of Cassville,
Missouri have not historically flooded, and
that the Board of Aldermen do-s not belleve
that the flood plain map accurately defines
the a~tual food plain within the City of
Cassville, Mi=ssourl.”

“Resolved. that the citizens of the City of
Cassy'lle, M'ssouri, have through thelr ini-
tiative provided a sound economy through
the development of industrial projects, and
support for area recreational and agricul tural
business; that approximately fifty percent of
the corporate area of the City has been
placed in the ficod plain by the Administra-
tor; that all of the industry in the commu-
nity has been placed in the flood plaln area,
or w!ll be placed in the flood plain area in
the program of the Administrator proposed
for Barry County. Missovri: that these in-
dustries employ approximately one thousand
persons: that approximately seventy five per-
cent of the business and commercial area of
the City has been placed in the flood plain
by the Administrator: that the program of
the Administrator proposed for the City of
Cassville and Barry County will affect real
preperty In the City or in the area proposed
to be annexed by the City in current an-
riexation proceedines of a value of milllons of
dollars: all of which the Administrator pro-
posed to regulate as he may deem best to
the detriment of the City and it's economy."”

“Resolved, that the program of the Ad-
ministrator takes from the citizens of the
City of Cassville, Missourl, thelr right of self
determination, and thelr right to be gov-
erned in local affairs by thelr elected City,
County and State officials.”

“Resolved, that the program of the Ad-
min‘strator imposes land use planning with-
out Jocal participation and as dictated by the
Administrator upon the City of Cassville.”

“Resolved, that a copy of this resolution be
forwarded to the elected representatives of
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the citizens of Cassville In the United States
Congress and the United States Senate, as.an
expression of the opposition of the City to
the program of the Administrator, and as
a solicitation of support from these offices.”

Passed and approved this 25th day of
March, 1977,

PLANS INITIATED TO REOPEN
ALASKA METHODIST UNIVERSITY

Mr. STEVENS. Mr. President, I appre-
ciate this opportunity to submit for the
record the following statement by Dr.
P. Gordon Gould regarding Alaska Meth-
odist University.

Alaska Methodist University is the
only private 4-year degree institution in
the entire State of Alaska. AMU is pres-
ently conducting a complete reorganiza-
tion study which is unigue in higher edu-
cation in our Nation. While other uni-
versities have had to close their doors.
AMU is the only school to initiate plans
to reopen.

Dr. Gould is ope of the original found-
ers of Alaska Methodist University. This
eloquent statement truly demonstrates
the need for public support of AMU to
benefit both Alaska and the entire Na-
tion. In the near future, I will be calling
upon my colleagues to seek their support
for this university.

Mr. President, I ask unanimous con-
sent that the statement by Dr. Gould,
“Alaska Methodist University: Pioneers
To Meet Human Need in Alaska Through
Good Quality Education,” be printed in
the RECORD.

There being no objection, the state-
ment was ordered to be printed in the
Recorp, as follows:

Avaska MerHODIST UNIVERSITY PIONEERS TO
Meer HumMaN NEED IN ALASKA THROUGH
GooDp QUALITY EDUCATION
Alaska, geographically located at the apex

of the North Pacific Basin and within a few
flylng hours from every major population
area of the Northern Hemisphere is “Uncle
S8am's Show Window". This “Show Window"
is lideally sltuated between the two great
world powers now contending for the mind
and spirit of man, What happens in Alaska
has far-reaching consequences both national
and international.

Multitudes of oppressed, impoverished, ex-
ploited and beleaguered people In under-
developed countries are hearing the assuring
word of our President that the United States
is deeply concerned about human rights
(human-well-being-issues) in every nation
on earth; that our Government would prefer
our aid to these nations be used to alleviate
human distress rather than expended for
instruments of destruction. They look with
eager longing not only for ald to be given,
but also for some guidelines as to how 1t
ghall be administered that thelr needs be
met and thelr hopes and dreams realized, But
unfortunately the United States has no
where in all the world to point to a pilot
project where such gulde lines are developed
and might be observed and appraised.

Millions of people from all over the world
now visit Alaska each year. Here they have
an unprecedented opportunity to observe the
performance of our Government (both na-
tional and state) in meeting these human
{ssues in which we profess deep concern.

The purposze of a “Show Window" s to dis-
play our best wares before the public view.
The world's peonle are looking In our “Show
Window"”. When they return home they re-
port what they have seen. What might they
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see If our performance backed up what we
proclaim?

Plainly speaking then, Alaska is a glgantic
laboratory where our Government ay,
throvgh its varied agencles, render the kind
of aid that would make possible through
research, study, planning and performance a
demonstration, before the eyes ¢f the world,
of a realistic approach to those concerns
voiced by our President.

Let us look at this “Show Window" labora-
tory so amazingly prepared for just such a
demonstration before the eyes of the world.

1. As already mentioned it is ideally situ-
ated between the two major world powers
now contending for the mind and spirit of
man.

2. It is fantastically stocked with natural
resources upon which the life of man de-
pends. (already the eyes of hungry nations
are fastened upon these resources).

3. It is large enough to prevent any easy,
off-hand solution to the major issues of
human well belng now confronting every
nation In the world. These issues broadly
stated are—a. Child Care; b. Health and Well
Being; c¢. A Wider Spread Of Economic Op-
portunity; d. More Opportunity For Cultural
Sharing; e. Education; 1. An Assured Op-
portunity For Spiritual Advance.

4. It is peopled with persors of varled cul-
tural heritage who now have to learn how to
blend thelr cultural assets and skills in cre-
ative ways to serve the common good.

5. It is now passing through what might be
called a three-pronged revolution not too
different from what other underdeveloped
nations are experiencing.

(a) Political—Emerging from Territorial
status to Statehood. From a time when all
major decisions regarding it were made by
others afar off, to a time when self-deter-
mination and its attending citizenship re-
sponsibilities are the stern facts of life.

(b) Industral—When the exploitation of
natural resources are no longer exported for
the sole benefit of absentee controllers, but
are explored and exploited for the benefit
(primarily) of the citizens as a whole.

(¢) Soclal—The restless rising of the com-
mon man demanding a place in the sun, a
voice In determining his destiny, and a role
of integrity as a responsible citizen.

The Land Claims Settlement Act was the
catalyst that brought all these things into
sharp focus. The demands made by that Act
not only place a heavy burden upon Alaska
Natives (Aleut, Eskimo, Indian) but also
have far-reaching consequences for all other
Alaskans as well. There is a tremendous ur-
gency to meet these human issues in a real-
istic fashion that would provide a more
abundant life, not only for native people,
but for all other Alaskans tco. The dimen-
slons and demands of this task far exceed
the capability of any single agency to achieve
single handedly. Therefore Federal Aid is
urgently needed.

The founding of Alaska Methodist Uni-
versity is an evidence of a commitment on
the part of The United Methodist Church
and a wlllingness to ploneer in facing up to
this stupendous task, not in a sectarian man-
ner, but as an expression of humanitarian
concern not only to be talked about but also
to be acted upon in such a manner as would
awaken Alaskans in particular, and our na-
tlon In general to the critical opportunity
for serving the needs of man in a creative
fashion that would result in making the
abundant life available for all. Alaska's true
destiny could never be achieved by imported
leadership, nor by draining off its natural
resources without regard to the plight of
her people, it must be attained through in-
digenous leadership....leadership prepared
within Alaska for Alaska. Good quality edu-
cation preparing youth in Alaska for leader-
ship responsibllities seems to be the key to
make Alaska become what its name signi-
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fles...The Great Land. It is a matter of
history that, in the beginning years of many
of our States, the majority of the leadership
in those early years came from graduates of
the private colleges that were established
within their boundarles.

Alaska Methodist University, though be-
leaguered by financlal and other difficulties
already has made a considerable contribu-
tion to Alaska and our nation. Graduates of
the University now serve not only in Alaska
but elsewhere as well. The University envi-
sions a future role of far-reaching dimen-
sions as it becomes a center providing good
quality education that prepares Alaskans
for exercising those skills most urgently re-
quired to meet the critical needs of Alaska’s
present and future.

NATIONAL SERVICE AND CONSCRIP-
TION POSE HUGE PROELEMS

Mr. PROXMIRE. Mr. President, dur-
ing the past few months I have tried
to point out that the All-Volunteer
Force concent has been working. Military
statistics show the Armed Forces have
been able to attain their recruiting
quotas while improving their personnel
quality standards at the same time. Mili-
tary and civilian attitudes toward the
military also improved as the All-Volun-
teer Forces supplanted the draft.

This success has not been earned with-
out cost. Personnel costs in the Defense
Department have increased enough to
warrant quick action to remedy the sit-
uation, This action should take the form
of cutting military frills and halting the
alarming trend of grade-creep inflation.

There is no reason to believe that a
return to conscription would signifi-
cantly lessen the personnel costs of the
military, unless, of course, we force our
young men and women to serve at the
terribly low military pay rates of the
1960’s. Yet, none of the critics of the
AVF have suggested a return to this low
pay scale, a situation which was cor-
rected before the Nation turned to the
All-Volunteer concept.

Despite these facts, which indicate the
AVF can be maintained with minimal
policy changes, some observers have
urged the abandonment of the AVF and
a return to the draft or the institution
of a national service requirement. Today
I would like to call my colleagues’ atten-
tion to two recent Washington Post ar-
ticles which deal with these often-sug-
gested “solutions.”

The first article, written by Peter J.
Ognibene, discusses the possibility of a
“fair” conscription lottery and concludes
that no lottery can remove the inherent
injustice of a peace time draft. Mr. Ogni-
bene echos my feelings perfectly when
he writes:

Any selectlon process that inducts some
young men into the military but requires
nothing of others is by its very nature un-
fair. Eliminating deferments and establish-
ing a lottery did not do away with selectivity.
It merely changed the way in which the few
were chosen from the many.

As Mr. Ognibene states, conscription
should only be used as a last resort.

The second article deals with another
solution being discussed—a national
service requirement. Harvard Law
School Professor Charles Fried criticizes
the idea of a national service for several
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reasons. He attacks the principle behind
the national service as being contrary
to our national heritage and right of
liberty, while calling the practicalities of
operating such a national service a
“nightmare.” As Professor Fried correct-
1y points out, the costs and administra-
tive headaches of establishing, monitor-
ing, operating, and supervising such a
national service would be beyond com-
prehension, The assets of such an opera-
tion would be overwhelmed by the lia-
bilities involved, especially when one
considers the service requirement is cer-
tain to be vehemently opposed as a
breach of personal liberty.

Mr. President, these two articles illus-
trate the enormous drawbacks to both
of the solutions proposed as remedies to
the so-called All-Volunteer Forces prob-
lem. I ask unanimous consent that both
articles be printed in the REcorbp.

There being no objection, the articles
were ordered to be printed in the REcorb,
as follows:

[From the Washington Post, Apr. 12, 1877]
A Famr LOTTERY CANNOT CHANGE AN UNFAIR

DRAFT

(By Peter J. Ognibene)

The draft was supposedly laid to rest four
years ago, but the corpse keeps twitching.
In his first visit to Capitol Hill after he was
sworn in as Secretary of Defense, Harold
Brown told the Senate Armed Services Com-~
mittee that he favors a Pentagon proposal “to
have a standby draft capability."

The chairman of that committee, Sen.
John Stennis (D-Miss.), responded with an
even stronger pitch for conscription. “Like
it or not," he said, “we're going to have to go
back to the Selective Service System for
obtaining some of our men. The quicker we
realize that and get it to the people so they
know it, the better.”

More recently, Sen. Sam Nunn, the Georgia
Democrat who chairs that committee’'s panel
on manpower, argued in these pages that
“the All-Volunteer Force (AVF) may be a
luxury that the United States can no long-
er afford.” He contends that “the AVF has
lived up to few of the expectations of its
early proponents” and suggests “the gov-
ernment should begin now to explore possi-
ble alternatives to the AVP, such as a na-
tional service program for all our nation's
young people.”

Although the wvolunteer army does not
work perfectly—what in government does?—
the military has been getting sufficient num-
bers of volunteers for active duty. Moreover,
the quality of those recruits has been stead-
ily rising. In 1975, for example, 67 per cent
of the male volunteers were high school
graduates. Last year the percentage was
T0.

The present ‘success” of the volunteer
army is linked, no doubt, with the “fallure”
of the economy to provide civilian jobs for
young people. High unemployment rates and
recent military pay raises have made march-
ing for Uncle Sam a relatively attractive
proposition.

Equally important, but too often ignored
by draft advocates, the armed services pro-
vide a route of upward mobility for some of
society's least advantaged individuals. The
military affords them an opportunity to learn
skills with which they can earn a livellhood
in or out of service.

But because financial incentives have
helped make the volunteer army successful,
some critles regard these recruits as “mer-
cenaries."” What they fall to realize Is that
conscription itself is an economic institu-
tion,

The draft is a tax. Indeed, that is the
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rentral reality of conscription, It takes the
labor of 19-year-olds at less than competi-
tive wages to relieve the rest of us of a few
dollars’ tax burden. The government does
not glve businesemen patriotic appeals; it
pays them the going rate for everything from
fighter planes to floor wex, Should it do less
Tor servicemen?

Because conscription is now a fading mem-
ory, it is easy to forget just how unfair the
draft was. Millions managed to escape mill-
tary service by getting deferments for col-
lege, critical occupations or parenthood. Al-
though the draft lottery closed mcost of these
escave routes, it couvld not eliminate the
Tundamental Inequity: selectivity.

Any selection process that inducts some
young men into the military but requires
nothing of others Is by its very mature un-
fair. Eliminating deferments and establish-
ing a lottery did not do away with selectivity.
It merely changed the way in which the few
were chosen from the many.

Moreover, selectivity does mnot end with
Induction. It continves within the armed
forces. While the college student may not
be able to escave service when selection is
by lot, he stands a relatively good chance of
avolding hazardous duty in time of war. Be-
cause he will prochably score well on Army
clas=ification tests, he is more likely to wind
up behind the lines as a clerk or technician.
The less educated become foot soldiers.

In other words, a falr lottery cannot change
an unfalr draft.

Universal service Is not the answer. For
one thing, there is the problem of numbers.
Some four mlillion Americans turn 18 every
year. The actlve and reserve forces can use,
perbaps, 700,000 of them. What would the
rest do?

Put them to work on public projects and
you take jobs away from Individuals with
familles to support. The cost, which would
run Into tens of billions of dollars. would

swell an already large budget deficit and
preduce a small economic return. An under-
populated and embattled country such as
Israel may need universal service to survive:
the United States, fortunately, does not.
But above all, the draft violates the prin-
ciple on which this natlon was fovynded—

the precervation of individual richts and
liberties. Thus, conscrintion shovld be used
orly as a last resort. Short of an all-out war
requiring huge armies in the fleld—an un-
likely prospect when one nuclear weaoon can
wipe cut several massed dlvicigns—there can
be no compelling case for the draft,

COMPULSORY PUBLIC SERVICE: A Bap
PRECEDENT

(By Charles Frled)

Prorosals for a program of compulsory
publie service for all young peonle have been
making the rounds in congressional and
editorlal circles. One major network news
commentator hailed such a program as an
idea "who<e time has come."”

I disagree. In this, the beginning of our
third century of liberty, it Is shocking that
580 many should be ready to Impose In so
drastlc and total a way on the liberties of a
whole generational slice of the Amerlcan
population. And It is varticularly dishearten-
ing that the llberties of our young people
should be casually disvosed of on such ill-
concelved and  essentially self-zerving
grounds.

The nroposal, which has attracted so much
favorable comment, is this: All youths—say
at high school-leaving age—would be re-
quired to spend a year in some form of pub-
lic service activity, but this obligation covld
be discharged by enlistment in one of the
military services. The proposal is thought to
be good In principle and good in practice,
In prineivle, it is thought to affirm the no-
tion of an obligation of public service. And
practically it would help alleviate a prob-
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lem which is showing up In the volunteer
army. It appears that the volunteer army is
turning out to be very expensive whiile still
falling to attract recruits of a desirable qual-
ity. It is thought that by instituting a gen-
eral oblipation of service, many more will
find it worth their while to discharge that
obligation In the military, thereby improving
the quality of the army and lessening the
burden on the taxpayers.

The idea is wrong in princinle and would
surely be a nightmare in practice.

The idea is wrong in principle because the
liberty of young people is worth no less than
the liberty of middle-aged politicians and
editorializers who would take from them
the right to determine how to lve their
lives during a substantial period of time.
I would not wish to denigrate the princi-le
that we all have an obligation to serve our
community, but the notlon that we may be
comrelled to do so absent manifest necessity
and some clear nationsl emergeney, Is for-
elgn to cur traditions. The shotddiness of
the proposal, indeed, reveals itcelf when we
see that it really boils down to s desire en the
part of the middle-aged to get something—
a high quality defence mannower pool—with-
out paying for it, If the nation needs a mili-
tary establishment of a particular quallty,
then the nation as a whole should pay for it,
and not force a small segment of the popula-
tion to contribute its services unwillingly
for nothing.

But if the argument of principle doesn't
convince, the practicalities should. All one
has to do 1s consider the difficulties of tens
of thousands of local school boards in en-
forcing useful activities on high school stu-
dents during some five or slx weekday hours,
to see how unlikely we would be to be able
to provide and supervize a meaningful, com-
pulsory year-long, 24-hour-a-day experience
for every 18-year-old in the nation. (And
make no mistake about it, desired effect of
driving large numbers of youths Into the
military as a preferred alternative.)

I ask those ‘'who would casually devrive
their fellow citizens of their lberty for a
year of their lives, who would administer
theze programs? Who would determine what
constituted avpropriate public service alter-
natives? Who would enforce attendance, and
discipline participants who snuck away for
an hour, or a day, or a week? Who would
keep order in the dormitories? Or would
there be dormitories? What about drinking
and drugs? Would there be exemptions for
students? For rersons engaged In essentlal
activities? And so on.

I would have thought the loathing the
American people have displayed for multi-
plication of bureaucracies and regulations
world indicate that the last thing In the
world the public would want at this point
would be a program that turned over every
18-year-cld in the natlon (man and woman)
to wholly undefined, non-existent set of in-
stitutions.

TAX RETURN OF SENATOR LOWELL
WEICKER, JR. FOR 1976

Mr. WEICKER, Mr, President, in the
interest of full financial disclosure, I ask
unanimous consent that the joint tax re-
turn for 1976 of my wife and myself be
printed in the REcorb,

There being no objection, the tax re-
turn was ordered to be printed in the
Recorp, as follows:

1040 U 5. INpIviDUAL INcoME Tax RETURN 1878

Lowell P. and Marie L, Welicker, Jr., Round
Hill Road, Greenwich, Conn.

Your soclal security number:
Spouse’s soclal security no.:
Occupation: U.S, Senator. Spouse’s: Home-

maker,

Apnril 20, 1977

First names of your dependent 'children
who llved with'you: Scott, Gray, and Brian
Blanchi.

Total dependents, 5.

0. Wages, salaries, tips, and other employee
compensation (See Statement 1), $44,600.

10a, Dividends £8,916, less exclusion #200,
balance, $8,716.

11. Interest income, $941.

12, Income other than wages, dividends,
and interest (from line 37), $11,659.

13. Total (add lines 9, 10c, 11 and 12),
$65,916.

14, Adjustments to income (such as mov-
ing expense, etc., from line 42), 83,000,

16a, Subtract line 14 from line 13, §62,916.

16e. Adjusted gross income, Subtract line
15b from line 15a, then complete Part IIT,
62,916

16. Tax, check if from: Tax Rate Schedule
X, Y or Z, 85444,

17a. Multiply $35.00 by the number of ex-
emptions on line 6d, 8175.

17b. Enter 29 of line 47 but not more than
$180 ($90 if box 3 is checked), $180.

18. Balance. Subtract line 17¢ from line 16
and enter difference (but not less than zero),
$5,264.

19, Credits (from line 54), $11,

20. Balance, Subtract line 19 from line 18
and enter difference (but not less than zero),
$5,263.

21. Other taxes (from llne 62), 8316.

22. Total (add lines 20 and 21), 85,569,

23a. Total Federal income tax withheld,
$11,091.

24, TOTAL
$11,091).

26, If line 24 is larger than line 22, enter
amount overpald, 85,522,

27. Amount of line 26 to be refunded to
you, $5,622.

{add lines 23a through e),

LoweLL P, WEICKER, Jr.
Marie L. WEICKER,
April 15, 1977,
Preparer’s signature: Wiendleck and Co.,
Greenwich, Conn,

INCOME OTHER THAN WAGES, DIVIDENDS,
INTEREST
30a Net gain or (loss) from sale or ex-
change of capital assets (attach Schedule
D), $—1,000.
32a Penslons, annulties, rents, royaltles,
partnerships, estate or trusts, ete. (attach
Schedule E}, 85,159,
36 Other, see statement 5, §7,500.
37 Total, #11,659.
ADJUSTMENTS TO INCOME
32 Employees business expense
Form 2106), $3.000.
42 Total (add lines 38 through 41). Enter
here and on line 14, $3,000,
TAX COMPUTATION

43 AdJusted gross Income (from line 15¢),
$62,916.

44a If you itemize deductions, check here,
and enter total from Schedule A, line 40,
and attach Schedule A, §35,840.

45 Subtract line 44 from line 43 and enter
difference (but not less than zero), $27,076.

46 Multiply total number of exemptions
claimed on line 6f by #750, $3,750.

47 Taxable income. Subtract line 46 from
iine 45 and enter difference, but not less
than zero), £23,326.

CREDITS

51 Foreign tax credit (attach Form 1118),
811,
54 Total

AND

(attach

(add llnes 48 through 53), $11.
OTHER TAXES
58 Self-employment tax (attach Schedule
SE), §316.
62 Total (add lines 55 through 61), $316.
SCHEDULE A—ITEMIZED DEDUCTIONS
Medical and Dental Expenses (not com-
pensated by insurance or otherwise) —
1 One half (but not more than $150) of
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insurance premiums for medical care.

sure to include in line 10 below), $150.
4 Subtract line 3 from line 2. Enter dif-

ference (if less than zero, enter zero), 0.

5 Enter balance of insurance premiums
for medical care not entered on line 1, $828.
7 Total (add lines 4 through 6c), $828.

8 Enter 3% of line 15¢, Form 1040, $1,887.

9 Subtract line 8 from line 7 (if less than
zero, enter zero), 0.

10 Total (add lines 1 and 9). Enter here
and on line 34, $150.

Taxes.—

11 State and local income, 8386.

12 Real estate, $6,752.

13 State and local gasoline (see gas tax
tables), $323.

14 General
8556,

15 Personal property, 875.

16 Sales tax, auto, $376.

17 Total (add lines 11 through 16). Enter
here and on line 35, 8,468,

Interest Expense.—

18 Home mortgage, $6,559.

19 Other, see statement 7, $18,564.

20 Total (add lines 18 and 19). Enter here
and on line 36, $25,123.

Contributions (See page 15 of Instructions
for examples.)

2la Cash contributions for which you
have receipts, cancelled checks or other writ-
ten evidence, $730.

24 Total contributions (add lines 21a
through 23). Enter here and on line 37,
$730.

Miscellaneous Deductions.—

32. Other, see statement 8, $1,369.

33 Total (add lines 30 through 32). Enter
here and on line 39, $1.369.

Summary of Itemized Deductions.—

34 Total medical and dental—line 10,
$150.

35 Total taxes—Iline 17, $8,468.

36 Total interest—line 20, £25,123.

37 Total contributions—Iline 24, §730.

38 Total miscellaneous—Iline 33, £1,369.

40 Total deductions (add lines 3% through
39). Enter here and on Form 1040, line 44,
835,840,

(Be

sales (see sales tax tables),

DIVIDEND INCOME

1. See statement 2, $8,916.

2, Total cf line 1, §8,916.

6. Dividends before excluslon (subtract line
§ from line 2). Enter here and on Form 1040,
line 10a, $8,9186.

INTEREST INCOME

7. See statement 3, §941,

8. Total interest Income. Enter here and on
Form 1040, line 11, $941.

FOREIGN. ACCOUNTS AND FOREIGN TRUSTS

1. Did you, at any time during the taxable
year, have any interest in or signature or
other authority over a bank, securities, or
other financial gecount in a forelgn country
(exzept In 2 U.S. military bankine facllity op~
erated by a U.S. financial institution? No.

SHORT-TERM CAPITAL GAINS AND LOSSES

1. See statement 6, (—)$190.

2. Enter your share of net short-term g7in
or {(loss) from partnerships and fiduciaries,
(—)s18.

3. Enter net gain or (loss), combine lines
1and 2, (—)8209.

5. Net short-term gain or (loss), combine
lines 3 and 4, (—) 8209,

LONG-TERM CAPITAL GAINS AND LOSSES

6. See statement 8, —$530.

9. Enter your share cf net long-term gain
or (loss) from partnerships and fiduciaries,
$1,932.

11. Net gain or (loss), combine lines 6
through 10, $1,402,

12. Long-~term capital loss carryover attrib-
utable to years beginning after 1989 (see
Instruction I), $12,488.

13. Net long-term gain or (lo=s), combine
lines 11 and 12, (— ) $11,086.
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SUMMARY OF PARTS I AND II

14. Combine lines 5 and 13, and enter the
net gain or (loss) here, (—) $11,295.

16. If line 14 shows a loss, a. Enter one of
the following amounts: (i) If line 5 is zero
or & net gain, enter 50 of line 14; (1i) If line
13 is zero or a net gain, enter line 14; or, (iil)
If line 5 and line 13 are net losses, enter
amount on line 5 added to 50% of amount on
line 13, ( — ) $5,752.

b. Enter here and enter #s a (loss) on Form
1010, line 30A, the smallest of: (i) The
amount on line 16a; (ii) $1,000 ($500 if mar-
ried and fililng a separate return): or, (iii)
Taxable Income, as adjusted (see instruction
J), 1,000,

COMPUTATION OF ALTERNATIVE TAX

Note: Enter your capital loss CArTYOVers
from 1976 to 1977, post-1969, 89,504,

SUPPLEMENTAL INCOME SCHEDULE

Income or Losses from Partnerships,
Estates or Trusts, Small Business Corpora-
tions.—

See statement 4 (Estate), $5,159.

COMPUTATION OF SOCIAL SECURITY SELF-EM-
PLOYMENT TAX

Computation of Net Earnings from NON-
FARM Self-Employment.—

See statement 5, $4,000.

Nonfarm Opticnal Method,—

9 a Maximum amount reportable, under
both opticnal methods combined (farm and
nonfarm), 81,600,

Computation of Sccial Security Self-Em-
ployment Tax.—

12 b Frem nonfarm (from line 8, or line
11 If you elect to use the Nonfarm Optional
Method) £4,000.

13 Total net earnings or (loss) from self-
employment reported on line 12, $4,000.

14 The largest amount of combined wages
and self-employment earnings subject to so0-
clal securlty or railroad retirement taxes for
1976 is, $15,300.

16 Balance (subtract line 15¢c from line
14), 815,300,

17 Self-employment income—Iline 13 or 186,
whichever is smaller, £4,000.

18 Eelf-employment tax $316.

COMPUTATION OF FOREIGN TAX CREDIT

Schedule A—Taxable Income from Sources
Outside the U.8,—

A. Canada. (a) Dividends, $110.

Schedule B—Foreign Taxes Paid or Ac-
crued.—

Total tax withheld at source on: divi-
dends, $11.

Schedule C—Computation of Foreign Tax
Credit.—

1 Total foreign taxes pald or accrued, $11.

4 Total forelgn taxes available for credit,
$11.

& Taxable income or (loss) from sources
outzide the U.S., $110.

7 Net foreign source taxable income, $110.

8 Taxable income from all sources, $23,326.

8 Deduction taken on your tax return for
personal exemptions, £3,750.

10 Add line B and line 9, $27,076.

11 Divide line 7 by line 10, $0.004086.

12 Total U.S. income tax before any cred-
its, $5,444.

13 General tax credit, $180,

15 Add line 13 and 14, 8180.

16 Line 12 less line 15, $5,264.

17 Limitation on credit (line 16 multiplied
by line 11), 821.

18 Forelgn tax credit, $11.

Schedule D—Summary of Credits from
Separate Schedules C.—

8 Foreign tax crzdit (line 6 less line 7).
Enter here and on your tax return, $11.

EMPLOYEE BUSINESS EXPENSES

Employer's name: United States Senats,
Washington, D.C.

1 Travel expenses while away from home
on business:

(b) Meals and lodging, $3,000.
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CAPITAL LOSS CARRYOVER
Section A.—Short-term  Capital
Carryover.— c
1 Enter loss shown on your 1975 Schedule
D, $328.

2 Enter gain shown on your 1975 Schedule

Loss

3 Reduce any loss on line 1 to the extent of
any gain on line 2, $328.

4 Enter amount shown on your 1975 Form
1040, line 29a, 81,000,

5 Enter smaller of line 3 or 4, 328,

6 Excess of amount on line 3 over amount
on line 5, 0.

Section B.—Long-term Capltal Loss Carry-
over.—

T Line 4 less line 5, $672.

8 Enter loss from your 19756 Schedule D,
$13,832.

9 Enter gain shown on your 1975 Schedule
D (Form 1040), line 5. If that line is blank
or shows a loss, enter a zero, 0.

10 Reducte any lcss on line 8 to the extent
of any gain on line 9, $13,832.

11 Multiply amount on line 7 by 2, 81,344,

12 Excess of amount on line 10 over
amount on line 11, $12,488.

Bectlon A.—Short-term  Capital
Carryover.—

1 Enter loss shown on your 1976 Schedule
D (Form 1040), line 5, $209.

2 Enter gain shown on your 1976 Schedule
D (Form 1040), line 13. If that line is blank
cr shows a loss, entzr a zero, 0.

3 Reduce any loss on line 1 to the extent
of any gain on line 2, $200.

4 Enter amount shown on your 1976 Form
1040, line 30a, $—1,000.

5 Enter emaller of line 3 or 4, $209.

6 Excess of amount of line 3 over amount
on line 5, 0.

Section B.—Long-term Capital Loss Carry-
over.—

7 Line 4 less line § (Note: If you ignored
lines 2 through 6, enter amount from your
1876 Form 1040, line 30a), 8—791.

8 Enter loss from your 1976 Schedule D
(Form 1040), line 13, $11,086.

9 Enter gain shown on your 19768 Schedule
D (Form 1040}, line 5. If that line is blank
or shows a loss, enter a zero, 0.

10 Reduce any loss on line 8 to the extent
of any gain on line 9, 11,086,

11 Multiply amount on line 7 by 2, $1,582,

12 Exce:s of amount on lilne 10 over
amount on line 11, $9,504.

STATEMENT 1.—WAGES, SALARIES, TIPS, ETC.

Employers Name and Address: United
States Senate, Washington, D.C. 20510.

Iricome tax withheld, $11,091.

Wages, Salarles, Tips, etc., $44,600.

STATEMENT 2.—DIVIDEND INCOME

Qualifying

T/U/W Theodore Weicker,
$960.

T/U/A
$1,272.

T/U/A
$703.

T/U/A
$1,903.

T/U/A Benjamin Joy, 04-6007191, &779.

W. Ventures, 06-6132037, $53.

Syntex Corp., $9.

Caterpillar Tractor, £66.

Halliburton Co., $58.

Pacific Pwr. & Lt., $182.

Maryland Cup, $135.

Colonial Penn Group, $13.

Friendly Ice Cream, $28.

IBM, 880.

Massey Ferguson, $110.

Merck & Co., £96.

Heublein, Inc., $192,

Friendly Tce Cream, $19.

American Express, $85.

American Brands, $280.

White Weld Nominee, $15.

IBM, $50.

Loss

13-6083727,

Lowell P. Weicker, 13-6067993,

Lowell P. Weicker, 13-6083700,

Lowell P. Weicker, 13-6020250,
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Heublein, Inc., $21.

Carnation Co,, $18.

T/U/A Henry PF.
$1,464.

Harnischfeger, $99.

Harnischfeger, $136.

Total dividend income, $8,916.

STATEMENT 3.—INTEREST INCOME

Earnings from Savings and Loan
Association and Credit Unions

ARA Services 4, 5/8 6/15/96, $139,
Heublein, Inc. 4, 1/2 1997, $360.
Maryland Cup 5, 1/8 1994, $359.
Zapada 4, 3/4 1988, $83.

Total interest income, $941.

STATEMENT 4,—ESTATES AND TRUSTS

T/U/A Lowell P. Welcker T-127, 13-6029250
Chemical Bank, 277 Park Avenue, New York,
N.Y. 10017, $2,629.

T/U/A Benjamin Joy 1954, §280,

T/U/A Lowell P. Welcker, 13-6083709 C/O
John H. Howe, 129 Park Ave., Plainfleld, N.J.
07060, $318.

T/U/A Henry F. Godfrey, 05-6060125 In-
dustrial N/B. Providence, R.I.,, $672.

T/U/A Lowell P. Welcker, C/O, John H.
50:8% 129 Park Ave., Flainfield, N.J. 07060,

Total Income from estates and trusts,
$5,159.

STATEMENT 5.—MISCELLANEOUS INCOME

Honoraria, $4,000.

Advance book royalties, $3,500.

Total miscellaneous income, 87,500,

STATEMENT 6.—LONG AND SHORT TERM CAPITAL
GAINS AND LOSSES

Date -acquired; date sold; sales price; and
cost or other basis:

100 US Surgical, May 12, 1976, December 9,
1976; $1,043; 81422; long term, —8$379.

50 Friendly Ice Cream, March 3, 1972,
December 29, 1976; $718; $1,023; long term,
—$1,205.

26 Friendly Ice Cream, March 7,
December 29, 1976; $359: $915; long
—$556.

50 Friendly Ice
December 29, 1976:
—81,039.

25 Friendly Ice
December 20, 1976;
—8480.

§0 Friendly Ice Cream, June 19,
December 29, 1976; $718; $1,643; long
—$925,

15 Friendly Ice Cream, November 30, 1972,
D;;eagmher 29, 1976; $214; $452; long term,

26 Syntex Corp., May 2, 1975, May 19, 1976;
8704; $1,068; long term, —$364.

15 Syntex Corp., August 12, 1975, May 19,
1976; $121; $529; long term, —$108.

100 Graniteville, February 26, 1976, March
5, 1976; £1.461; $1,651: short term, —8180.

100 Colonlal Penn Group, August 1, 1974,
Fv;tlrr;;aéry 26, 1976; $2,347; $4,145; long term,

200 National Alrlines, May 5, 1975, January
22, 1976; $2,702; $2.223: long term, #479.

3M Zapada Corp., 4 3/4 88, April 3, 1974,
Ft;l;:;l;ary 23, 1976; $1,049; $2,195; long term,

Condominium-Sarasota, Fla., November 3,
1974, December 21, 1976; $59,550; $53,221;
long term, $6.329. -

Total capital gains or losses, short term
—$190; long term, —8530. ;

STATEMENT 7.—ITEMIZED INTEREST EXPENSE

Putnam Trust Co., $2,278.

Putnam Trust Co., 8911,

Union Trust Co., $7186.

State National Bank, 8215.

Burke & Herbert, 81,961,

Jobhn Dean, $600.

Fed. S. & L. Bradenton, Fla., $4,628.

1st Fed. S. & L. Alexandria,, Va., 86,803,

Senate Emplovees Credit Unlon, $362.

Total other interest expense, $§18,664.

Godfrey, 05-6060125,

1972,
term,

Cream, April 5, 1972,
$T18; £1,757; long term,

Cream, April 26,
$359; 8839; long

1972,
term,

1972,
term,
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STATEMENT 8. —ITEMIZED MISCELLANEOUS
DEDUCTIONS

Safe deposit box, $12.

Expense of production and conservation
of income, $72.

Total, $84.

Other business expenses;

Entertalnment, $440.

Gifts, $763.

Insurance, $82.

Total, 81,285.

Total business expense, $1,285.

Miscellaneous other deductions, $1,369.
STATEMENT 8,—RECEIFTED CASH CONTRIBUTIONS

Charities qualifylng for 50 percent limita-
tion.—

Other receipted cash contributlons, $610.

Miscellaneous organized charities, $120.

Total receipted cash contributions to chari-
ties qualifying for 50 percent limitation, $730.

Total receipted cash contributions, $730.
STATE OF CONNECTICUT 1976 CAPITAL GAINS

AND DivipEnns Tax RETURN

Lowell P. and Marie L. Welcker, Jr.

Home Address: Round Hill Road, Green-
wich, Conn. 06830.

1. Galn or loss as shown in Line 30a, Page
2, of Form 1940, £1,000.

3. Total capital gains, $1,000.

5. Taxable gain before exemption, $1,000.

6. Exemption: $200.

7. Net taxable capital gain, none.

8. Enter adjusted gross lncome from lne
15¢, Form 1040, only if dividend income is re-
ported on Line 10a of that return, $62,916.

9. If amount on line 8 is $20,000 or more,
enter dividends from line 10a of Form 1040,
$8,916.

11. Tax Due (7 percent of line 10), $624.

Dividend Income: See statement, $8,916.

Interest Income: See statement, $941.

CAPITAL GAINS AND LOSSES

Short-term capital gains and losses: Sce
statement, —$190. .

Enter your share of net short-term gain
or (less) from partnerships and fiduclaries,
—319.

Enter net gain or (loss), combine lines 1
and 2, —$209.

Net short-term galin or (loss), —$209.

Long-term capital galns and losses: See
statement, —$530.

Enter your share of net long-term gain or
(loss) from partnerships and fiduclaries,
$1,032.

Net gain or (loss), $1,402.

Long-term capltal loss carryover attribu-
table to years beginning after 1969, $12,488.
Net long-term gain or (loss), —$11,086.

Summary: Combine lines § and 13,
—$11,295.

If line 14 shows a loss—Enter the follow-
ing amounts: —§6,752.

Enter here and enter as a (loss) on Form
1040, line 30A, the smallest of: $1,000.

Computation of alternative tax: Long-
term (from Form 4798, Part II or Part V),
£9,504.

CAPITAL LOSS CARRYOVER

Part I—Post-1969 capital loss carryovers to
1976

Section A.—Short-term capital loss carry-
over—

1 Enter loss shown on your 1975 Schedule
D (Form 1040), $328.

3 Reduce any loss on line 1 to the extent
of any gain on line 2, $328.

4 Enter amount shown on your 1975 Form
1040, $1,000.

5 Enter smaller of line 3 or 4, $328.

Sectlon B.—Long-term capital loss carry-
over—

T Line 4 less line 5, $672.

8 Enter loss from your 1975 Schedule D
(Form 1040), 13,832,

10 Reduce any loss on line 8 to the extent
of any gain on line 9, 813,832,

11 Multiply amount on line 7 by 2, $1,344.
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12 Excess of amount on line 10 over
amount on line 11, $12,488.
Part 11—Post-1969 capital loss carryovers
jrom 1876 to 1877

Section A.—Short-term capital loss carry-
over—

1 Enter loss shown on your 1976 Schedule
D (Form 1040), $209.

4 Enter amount shown on your 1976 Form
1040, $1,000.

5 Enter smaller of line 3 or 4, $209.

6 Excess of amount on line 3 over amount
on line 5, 0.

Section B.—Long-term capital loss earry-
over—

7 Line 4 less line b, $§791.

8 Enter loss from your 1876 Schedule D
(Form 1040), $11,086.

9 Enter gain shown on your 1976 Schedule
D (Form 1040), 0.

10 Reduce any loss on line 8 to the extent
of any gain on line 9, $11,086.

11 Multiply amount on line 7 by 2, $1,582.

12 Excess of amount on lne 10 over
amount on line 11, $9,504.

1976 CONNECTICUT INCOME TAX STATEMENT 2—
DIVIDEND INCOME
Qualifying

(H) T/U/W Theodore Welcker, 13-6083727,
$960.

(H) T/U/A Lowell P. Welcker, 13-6067893,
$1,272.

(H) T/U/A Lowell P. Weicker, 13-6083709,
$793.

(H) T/U/A Lowell P. Welcker, 136029250,
$1,903.

(W) T/U/A Benjamin Joy,
$779.

(H) W.Ventures, 06-6132037, $53.

(H) Syntex Corp., $9.

(H) Caterplllar Tractor, $66.

(H) Halliburton Co., $58.

(H) Pacific Power and Light, $182,

(H) Maryland Cup, $135.

{H) Colonial Penn Group, $13.

(H) Friendly Ice Cream, $28.

(H) IBM, $80.

(H) Massey Ferguson, $110.

(H) Merck & Co., $96.

(W) Heublein Inc., $192.

(W) Friendly Ice Cream, $19.

(W) American Express, $85.

(W) American Brands, $280.

(H) White Weld Nominee, $15.

(W) IBM, 850.

(H) Heublein Inc., $21.

(H) Carnation Co., $18.

{W) T/U/A Henry F. Godfrey, 05-6080125.
1,464,

(H) Harnilschfeger, $99,

(W) Harnischfeger, $136.

Total, $8,916%*.

STATEMENT 3—INTEREST INCOME

Earnings from Savings and Loan Assocla-
tions and Credit Unions:

ARA Services, 454, June 15, 1998, $139.

Heubleln, Inc., 415, 1997, $360.

Maryland Cup, 515, 1994, $359.

Zapada, 43/, 1988, $83.

Total Interest income, $941%*,

STATEMENT 6—LONG AND SHORT TERM CAPITAL
GAINS AND LOSSES

Date acquired; date sold; sales price; and
cost or other basis:

100 U.S. Surgical, May 12, 1976, December 9,
1976; $1,043; $1,422; long term, —§379.

50 Priendly Ice Cream, March 3, 1972, De-
cember 29, 1976; $718; $1,923; long term,
—$1,205.

25 Friendly Ice Cream, March 7, 1972, De-
cember 29, 1976; $359; $915; long term,
—$556.

50 Priendly Ice Cream, April 5, 1972, De-
cember 29, 1976; $718; $1,757; long term,
—$1,039.

25 Friendly Ice Cream, April 26, 1972; De-
cember 29, 1976; $359; $839; long term,
—$480.

04-6007191,
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50 Friendly Ice Cream, June 19, 1972, De-
cember 20, 1976; $718; $1,643; long term,
—§925.

15 Friendly Ice Cream, November 30, 1972,
December 29, 1976; $214; $452; long term,
—$238.

25 Syntex Corp., May 2, 1975, May 19, 1976;
$704; $1,068; long term, — $364.

15 Syntex Corp., August 12, 1975, May 19,
1976; $421; £529; long term, —$108,

100 Graniteville, February 28, 1976, March
5, 1976; $1,461; $1,651; short term, —$190.

100 Colonial Penn Group, August 1, 1974,
February 26, 1976; $2,347; $4,145; long term,
—§1,798.

200 National Alrlines, May 5, 1975, January
22, 1976; $2,702; £2,223; long term, $479.

3M Zapada Corp, 43/, 88, April 3, 1974, Feb-
ruary 23, 1976; $1,949, $2,195; long term,
—8246.

Condominium—Sarasota, Fla., November 3,
1974, December 21, 1976; §59,550; 853,221;
long term, $6,329.

Total capital gains or losses, short term,
—#190; long term, —$530.

BUDGET COMMITTEE ACTION
THREATENS COMMUNITY DEVEL-
OPMENT FUNDS FOR 50 STATES
AND WOULD BE A DISASTER FOR
HOUSING AND CONSTRUCTION
JOES

Mr. PROXMIRE. Mr. President, re-
cently the Budget Committee in report-
ing Senate Concurrent Resolution 19,
setting forth the congressional budget
for fiscal year 1978, ftook two actions
which will be a disaster to housing and
community development if not over-
turned, and which will set precedents as
to the proper role and jurisdiction of the
Budget Committee which will greatly
infringe on the rights and prerogatives
of the legislative and Appropriations
Committee.

FUNDS FOR EVERY STATE CUT

The Budget Committee determined
that $500 million should be cut from the
community development block grant
funds. Tt further determined that funds
for housing should be cut. In the latter
case the effect would be cut back on
about 75,000 new housing units. This
would mean about 1,500 new starts on
the average for each State. That in turn
means about 3,000 jobs per State on the
average or 150,000 jobs over the country.
WHAT GOOD ARE LEGISLATIVE COMMITTEES IF

ACTION STANDS?

The Budget Committee acted in these
specific ways before either the author-
izing legislation had been passed by
the Banking, Housing, and Urban Affairs
Committee or the Subcommittee on
HUD-Independent Agencies or the Ap-
propriations Committee had determined
at what levels of funding and what kinds
of housing should be built.

It is one thing for the Budget Com-
mittee to set ceilings. It is quite another
thing to say where the specific cuts
should be made, what proportion of
housing there should be in terms of the
ratio between new construction and ex-
isting units, and the amounts and kinds
of units to be built.

What good is the authorizing commit-
tee if the Budget Committee without
hearings, without detailed testimony.
and after spending only a minimum
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amount of time on the subject, makes
these determinations?
CITY FUNDS AND JOBS AT STAKE

But far more than committee jurisdic-
tion and personal pride is at stake here.

What is at stake is $500 million in
community development block grant
funds, carefully worked out by formula
to meet the desperate needs of our cities
and especially the needs of the older, de-
caying, central cities.

I ask unanimous consent that a table
showing how the $500 million cut in
community development funds would af-
fect each State if the funds were taken
from the entitlement cities, be printed
in the Recorp at this point.

There being no objection, the table
was ordered to be printed in the REcorb,
as follows:

[Dollars in thousands]

1978 funding

As proposed With
by admin- $500, 000, 000
istration cut

Amount

State of loss

Alabama. _
Alaska_
Arizona.
Arkansa
California.
Colorado. .. _
Connecticut .

354, 575
4, 999
22,314

$9, 521
636

District of Columbia. _.
Florida. ..
Georgia.
Hawail.
Idaho. .
linois.
Indiana...
lowa_....
Kansas_ ..
Kentucky. ...
Louisiana.
Maine____
Maryland .
Massachusi
Michigan. .
Minnesota_
Mississippi
Missourl. .
Maontana. .
Nebraska.

New Jersey.

New Mexic

MNew York_._. Z
North Carolina.......
Morth Dakota

L I S T
Oklahoma.

Rhode Island

South Carolin:

South Dakota byl
Tennessee._ . ........
Texas____ |

24,792 ; 4,593
52,212 8, 765
3, 281 409

Wisconsin_ —
Wyoming. .. _.......

Mr. PROXMIRE. Mr. President, this
is the most likely way the cut would be
made. Every State would lose. Every en-
titlement city would lose. I also have a
printout on the way the cut would af-
fect each one of the entitlement cities.
I will not burden the Recorp with this
long table but it is available from the
Banking, Housing, and Urban Affairs
Committee or from HUD who provided
it at my request.

150,000 JOBS AT STAKE

Further, Mr. President, this action

will cost the country about 150,000 jobs.
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There are about two new jobs for each
new housing start. There is one direct job
in construction. There is also one indi-
rect job for the goods and services which
go with a new housing start—refrigera-
tors, air conditioners, insulation, carpet-
ing, draperies, water heaters, and hous-
ing and real estate services.

The action of the Budget Committee
was specific. The specific funds cut would
mean cutting back 75,000 units from new
construction, it said. Cut the money and
shift the funds from new construction to
existing housing units, it said.

That is a disaster. Unemployment in
the building trades is still over 14 per-
cent—double the national average. Hous-
ing starts, even with the new figures, are
500,000 units below our national goal of
2.6 million units a year. Assisted housing
starts would be about 80,000 this year
and perhaps as many as 200,000 next
year if the bill is not emasculated. But
even those starts are 520,000 to 400,000
units short of the assisted housing goal
of 600,000 units a year,

So jobs are at stake. The average
State would lose 3,000 jobs as a result of
the Budget Committee action.

HOUSING A TEMPTING TARGET DUE TO
RIDICULOUS BUDGET METHOD

Let me make one final point. The cut
made by the Budget Committee was a
very tempting one because of the unique
way housing is treated in the budget.
The new budget authority for housing is
based on the 40-year runout costs for
new construction. Thus the so-called $6
killion cut in housing is largely a mi-
rage. For example, an actual outlay of
$150 million translates into $6 billion of
budget authority. Or, conversely, a cut of
$6 billion means a cut in outlays of only
4150 million. This is why housing is such
a tempting target.

If the same method were used with re-
spect to the debt, the Budget Committee
would have to raise the ceiling from $467
billion to $1.3 trillion or by almost 3 times
or 180 percent. If the runout costs for
the Government obligations the Treasury
has sold were in the budget ceiling, in the
same way that housing is included in the
budget ceiling, we would have to add $800
billion to the ceiling.

I warned about this last February and
I ask unanimous consent that a copy of
the statement I made then be printed in
the Recorp at this point.

There being no objection, the state-
ment was ordered to be printed in the
ReEecorp, as follows:

Senator William Proxmire (D-Wis) warned
Wednesday that “Because of a little-known
and absurd new budget procedure housing
programs of the federal government may soon
take it on the chin compared with other pri-
crities. The reason is that money in the
budget for most programs is calculated on a
one year basis while new budget authority
for the major housing programs is now cal-
culated on a 15-, 20- or 40-year basis.'

Proxmire is Chairman of the Senate Bank-
ing, Housing and Urban Affairs Committee
and Chairman of the Subcommittee on HUD-
Independent Agencies of the Senate Appro-
priations Committee.

“The situation is so absurd that if the
cbligation of the government to pay back the
principal and interest on its outstanding

bonds—a solemn, contractual obligation—
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were treated the same way housing is treated,
§800 billion would have to be added to budg-
et authority and the Congressional ceiling
for budget authority would have to be raised
from $467 billion to $1.3 trillion or by almost
3 times or 180 percent.

“In the long run there is no way 40-year
housing money can compete with one year
money for other programs in the budget.

“It is also true that those who devised this
phoney budget method of dealing with hous-
ing programs were the same people who
slapped on the 1973 assisted housing mora-
torium or carried it out. It was their purpose
to destroy the housing programs, and this
ridiculous budget method was just one more
nail in the coffin,

“Under the new system, which is one of
the worst legacies of the Nixon-Ford Admin-
istration and its Office of Management and
Budget, the odds are raised that housing will
be the first program to be cut and the last
to be funded. Here's why:

“Buppose the proposed new budget author-
ity upon which Congress sets a ceiling in the
Budget. Resolution were $10 billion too high.
The $10 billlon could be cut in one of two
ways. It could be reduced by a painful cut of
$1 billion in each of 10 different programs—
education, military pay, health research or
job programs, for example. Or because hous-
ing money is calculated on a 40-year basis, a
cut of only $250 million in public housing
funds or funds for new construction under
the rental program called Section 8 would ac-
complish the same $10 billion reduction
($250 million times 40 years equals $10 bil-
lion}.

“Given this choice, the temptation to cut
housing instead of other programs will be
overwhelming. Small cuts in housing outlays
can mean 40 times that amount of cuts in
budget authority for other programs.

“Conversely, because an increase in most
housing programs must be multiplied by 40,
housing will stand at the end of the line
when the priorities are determined,

“Housing should be treated like every other
program—no better and no worse. But for it
1o be almost the only budget item to get the
15-, 20~ or 40-year treatment will put it in an
impossible position to compete with other
needs.”

Mr. PROXMIRE. Mr. President, on
jurisdictional grounds alone the action
of the Budget Committee should be re-
versed. But more important, in the name
of the cities and housing and jobs, it
must be reversed.

I ask unanimous consent that a copy
of a letter to Members of the Senate and
signed by the ranking majority and mi-
nority members of the Housing Subcom-
mittee of the Banking, Housing and
Urban Affairs Committee (Mr. SPARKMAN
and Mr. Brooke) and of the Appropria-
tions Subcommittee on HUD-Independ-
ent Agencies (Mr. ProxMIRE and Mr.
MatH1AS) be printed in the REcorb.

There being no objection, the letter
was ordered to be printed in the Recorb,
as follows:

Aprin 20, 1977.

The Honorable the UNITED STATES SENATE,
Washington, D.C. .

Dear CoLLEAGUE: We are writing to you
to joln us in restoring the Administration's
budget request for housing and communlty
development in the First Concurrent Reso-
lution on the Budget for Fiscal Year 1978.

As you know, the Budget Committee has
reported targets that assume cuts below the
Pre=ident's request of 5500 million in Budget
Authority for Community Development and
$6.2 billion for housing assistance to lower
income families.
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We belleve these cuts are unwarranted and
should be restored. They not only fly in the
face of Carter Administration proposals, but
also ignore the recommendations of the
Committee on Appropriitions and Commit-
tee on Banking, Housing and Urban Affairs.
They could result in reduced funding for
over 500 cities and counties, as well -as the
loss of 75,000 new housing starts and more
than 150,000 construction and related jobs.
Accordingly, we shall offer an amendment
to restore the Administration's request for
84 billion in community development and
$32.8 billton in housing as:istance when
the Budget Resolution is considered on the
floor.

We urge your support for this amendment
for the following reasons:

1. Our Committees have considered the
Administration’s request for funding for the
commaunity development program and hous-
ing assistance to lower income families for
Fiscal Year 1978. The cuts proposed by the
Budget Committee would seriously jeopard-
ize the new Administration’s pledge to
achieve the housing goals set by Congress
and to help the Nation's cities, counties and
smaller communities carry out needed re-
habilitation and development activities.

2. The proposed cutback in housing assi=t-
ance will not reduce budget outlays for hous-
ing in either 1978 or 1579, according to esti-
mates prepared by the Congressional Budg-
et Office. (Unlike other Federal programs,
budget authority for housing assistance to
low and moderate income families is com-
puted by multiplying the program leve!
times the maximum number of years the
contract payments may be made. For the
housing assistance program, this may be as
many as 40 years. This multi-year treatment
grossly exaggerates the budget impact of
housing programs compared to other pro-
grams.)

The propoced cutback in community de-
velopment assistance will, because of the
lead time required, reduce outlays by only
$34 million in 1978 and by 190 million in
1979.

In short, the proposed budget cutbacks
of £6.7 billlon in housing and community
development will reduce total budget out-
lays by only $34 million in 1978 and by less
than $200 milllon per year in 1979 and 1980.

3. It was argued during the markup of
the Budget Resolution that a cutback in
community development funding would not
be noticed because there were other program
funds being made available (for example,
CETA and Public Works). But this argument
falled to acknowledge that community de-
velopment funds were requested by the Ad-
ministration to carry out a new urban ini-
tiative, which is very different from the CETA
and Public Works programs.

4. It was argued that housing cuts are
neces=ary if we are to head off massive spend-
ing commitment In 1980. But the Office of
Managemenf and Budget has given its ap-
proval to the spending request for housing
and has already taken its future budget im-
plications into account.

5. The Budget Resolution has the objee-
tive of setting cellings for the total budget
and for major functions. It is not supposed
to set funding levels on a program-by-pro-
gram basls. Nevertheless, the Committee has,
in these actions, not only identified the pro-
grams to be cut, but, in the case of housing
assistance, has even ldentified the tvpe of
housing that is to be curtalled in HUD's as-
eilstance programs.

We believe this action goes well beyond
the Budget Committee's proper jurisdiction.
We believe that the authorizing Committee
has responsibility for proerammatic decisions
and that the Appropriations Committee has
responsibility for program spending. The
Budget Committee’s action, if not reversed
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now, will establish a precedent that will
weaken the entire Committee structure of
the Senate.
Sincerely,
Epwarp W. BROOKE,
Ranking Minority Member.
CHARLES McC. MarHI1AS, Jr.
Ranking Minority Member, HUD-I1-
dependent Agencies Appropriations
Subcommittee.
WILLIAM PROXMIRE,
Chairman.
JOHN SPARKMAN,
Chairman, Subeommitiee on Housing
and Urban Affairs.

GOLDWATER'S ADDRESS AT TAM-
EKANG COLLEGE OF ARTS AND
SCIENCES

Mr. GOLDWATER. Mr. President,
over the Easter recess when the Senate
was not in session, it was my privilege
and pleasure to have bheen invited to
address Tamkang College of Arts and
Seciences in Taipei, Taiwan. This gave
me the chance of visiting this most
astounding and unique ecountry which
has risen from nothing to one of the
world’s great producers in a matter of
just over 20 years. When one asks the
question of why, the answer is that these
people are free, and one only needs to
look across a relatively few miles and
see the mainland of China where the
people live in abject poverty, deprived
of freedom, living under the. tyranny
of communism.

As I commented in my remarks to the
students at the college, I think it is noth-
ing short of criminal the attitude my
country has relative to the free Chinese
on Taiwan. Our new President and his
administration have not yet acceded to
the request of the Ambassador of this
country for an audience with the State
Department or with the President. To
the contrary, both the President and the
State Department seem to go out of their
way to kowtow to the rulers of Red
China. There is no way that I ecan see
any benefit to our country arising out-
side of a little trade by the so-called
normalization of relations between
Communist China and the United States.
They would use this normalization only
to bolster their declining prestige among
their own people and as sort of a threat
that might be waved at the Soviets
poised on their border.

I spoke about these things to the stu-
dents because I could sense their very
deep and immediate concern over the
fact that an honorable people like the
United States had been acting dishonor-
ably and show every sign of continuing to
do that relative to our treaties and obli-
gations to friends that we have had for
many, many years. I ask unanimous con-
sent that the remarks I made before this
college be printed in the REcCORD.

There being no objection, the remarks
were ordered to be printed in the Rec-
orp, as follows:

GOLDWATER'S ADDRESS AT TAMKANG COLLEGE
OF ARTS AND SCIENCES

Two years aco, I was here on a sad journey,
to say farewell to a friend, a world leader, a
gentleman, whose great desires for the ROC
obviously are being carried forward—for-
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ward in the resolute manner he would have
wanted. His pride in his country and his
countrymen are now yours. The young of
China and your resolute adherence to his
concepts of life will make better people of
you and—a China you and the world will
always be proud of.

My friends often ask me why I have such a
respect and affection for China—Free China
that is. Well it goes back a long way with us
westerns, for the Chinese made great con-
tributions to the building of our land and
are still adding daily to our lives. Then when
your first young men left their homeland to
come to my country to learn to be military
aviators it was my pleasure to have been one
of their instrutors at Luke Air Field in my
native Arizona and I have followed their
illustrous eareers with great pride.

Today I am honored to once again be in
Taiwan and to have the opportunity to visit
with you. At the outset let me explain to you
that in my country there is a law which
prevents any American from performing acts
of foreign policy with the leaders of other
countries. But we have no law which can
prevent me, an American from discussing
with you concepts of our foreign policy and
that is what I want to do today.

It will involve the Republic of China,
Communist China and the relationship of
my country with both, as it is, as it should
be, and I pray, as it will be. But let me, if I
can, progress through this subject with as
much logiec as I can muster. Your concept of
living puts forward the family, respect for
each other and humankind and the brother-
hood of man. Also that faith is the one in-
gredient without which nothing can succeed.
Faith in our word, and in each other. These
are the natural philosophies of men dedi-
cated to freedom. They are philosophlies not
even known to the Communists. The Com-
munists is the enemy of Those Philosophies—
These are the basic reasons Communism can
never be a permanent substitute for free-
dom. The basle reason why some day the
Chinese who live on the mainland will jein
you in freedom.

CARTER’S SON

I was amazed to read in your press last
week that President Carter, my president who
has loudly and consistently and rightly pro-
claimed his belief in Human Rights would
send his son to a part of this world where
those rights have not existed for years. My
President should have instructed his son to
stop in Taiwan on his way back to Washing-
ton to see the difference between your free-
dom and their dominated lives and the re-
sults. In fact all Americans who go to the
lands of Communism wherever they may be,
for whatever reason, should touch base with
the land of freedom as they return home.

More, as I progress, let me remind yon
that free men, you and I, share the words
of Confucius “Do not do unto others what
you would not have others do unto you." As
these words are basic to the philcsophy of
Confuclus, they are basic to the concepts
of Christianity and all other creeds of re-
ligion. We lve by them, or try to, in my
country. But are they ever heard in Red
China or any other slave country? No, and
they never will be.

With those basics before you, I would
now like to in as clear a manner as I can
proceed to the policies of my country in
which you are most concerned and I know
you are concerned. You are concerned that
neither my President, Mr. Carter nor his
Secretary of state Mr. Vance has thus far
honored the request of your ambassador in
Washington for an audience. And I am con-
cerned. You are concerned not because of
the neglect but because it might be an in-
dication that the Carter administration is
contemplating an action you feared on the
part of President Nixon and Ford, an action
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which did not take place—the diplomatic
recognition of Red China.

Let us leok into the recent past and some
galid truths to explore this threat. It will be
a threat only if my country has forgotten,
and let me remind you there is an old say-
ing “What is past is prologue, study the
past.” If my country has learned nothing
else from the recent past, we have learned
that no foreign policy can be followed with-
out strong, understanding and lasting pub-
lic support. It must rest on consensus. It
will come only if that policy becomes publie
policy, only if its broadness becomes avail-
able to open appraisal, scrutiny and ap-
proval. There is no place for mystery or se-
crecy in arranging the final design, My
country was humiliated in Vietnam because
two presidents refused the fighting man vie-
tory and were dishonest in their explana-
tions of the design of the policy. We cannot
suffer that again, for if we do, we will cease
to be a power, we will be attacked by the
jackals of the world.

Now a word about "normallzation.”

NORMALIZATION

If wnormalization means rejecting a
iriendly people with whom we have treaties
and agreements, then let me tell you that
America respects friends and is proud of its
200 years of hconorable recognition of the
metes and bounds of treaties if it means, a3
I believe it to mean, an apprzach to normal
business relations then we should be told
that. Americans do noft treat honor lightly
nor with disrespect. I suggest that it is nol
our responsibility to pursue normalization,
whatever the term means. We did not de-
normalize, nor did the people on Taiwan,
the way of life on the mainland. Let the
Peoples Republic of China begin that proc-
ess by the granting of a free way of life tied
to the historic philosophy of Chinese living.

Now at this point in my remarks I remind
you that I am only discussing aspects of my
country's foreign policy. If these remarks
and those which follow seem to advocate,
they are the advocacles of one American
citizen. So let us proceed.

Your original concern came from an un-
announced visit of President Nixon to
Peiving. I learned of it fiying west from
Washington to California over my two-way
radio and I was asked to keep my mouth
shut. I did for I felt it would form a test
of the Soviet attitude. It did test them and
as we say “they were shook up." That visit
was followed by others by Nixon and Ford.
Some 9 or 10 visits of Presidents of my
country or their Secretaries of State followed
and now we learn that once again we will
humble ourselves by kow towing visits to
that bastion of slavery, Red China.

I can understand very easily your deep
and troubled concern. But let me tell you
that after that first visit to Peiping and
after each of the others and as late as three
weeks ago, Dr. Kissinger assured me that
neither the freedom of Taiwan nor the sanc-
tity of our treaties were on the agendas nor
were they even discussed, that no agree-
menis have ever been made which would
endanger our status quo. Let me emphasize
this important point, that up to this min-
ute, in the word of a friend, the former Sec-
retary of State, nothing has altered the sit-
uation between my country and Taiwan. S8o
I pray that the glamorous binge is over, that
from here on in the load is on the shoulders
of the Red Chinese to earn the respect of the
world.

NO COMMITMENT

But there is another point of concern on
which I will touch—The so called “Shang-
hali Communigue” signed at Shanghal by
Nixon in 1972. It is not a treaty having ever
received the advice and consent of our Sen-
ate. It has no eommitment in our law, It is
ambiguous and does not state any goal of
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diplomatic relations—only two indeterminate
words “understanding” and “contact” are
the subject of agreement.

This “communigue” having never received
implementation, has in the acceptance of In-
ternational Law “Fallen by the wayside.”
Now before concluding and I dislike using
that word, a brief observation on the “Sino-
American mutual defense treaty.”

For a little over 100 years the periphery of
the Pacific has been the central point of
American Foreign Interest. Doubt that? Well,
remember that when the unfortunate remark
was made in my country causing doubt of
that interest, the Korean war resulted. It
is not yet over, but the interest of my coun-
try in the Pacific remains the same. Not mind
you a territorial interest, but an interest of
mutuality. An interest to provide the Pacific
with our concern over Peace and Freedom.
The defense treaty is but a part of that and
I have heard nothing in the halls of our Con-
gress nor from Presidents nor from Secre-
taries of State which indicates any desire to
back away from the covenants of that treaty.

So having unburdened myself of the
thoughts and concern of one American, let
me make one more final observation. The
total interest of Red China in whatever is
meant by normalization is for their own
good. There is nothing mutual in it. They
rightly fear the Soviets poised on their North
border. Their Government rightly fears a
growing reaction of the Chinese who are
forced to live under it. So they leok to my
country. The United States of America in
effect joins them as an indication of inter-
national acceptance and internal placation.

I feel certain that I speak for the vast
majority of Americans when I say "Yes"” we
want world peace—we want it in every
quarter of the world—but we will not for-
mally recognize the enslaving concepts of
Communism nor will we engage in the dis-
honorable act of an abrogation of friendship
and mutual respect, with the ROC.

Goodbye for the moment—but a plea from
oneé whose affection for you is unashamedly
known and shown. Carry on the teachings of
Dr. S8un Yat-sen and the dedicated work of
General Chiang Kai-shek.

You stand today as a monument and a
tribute to what free people can do.

COURT CURTAILS FCC POWER

Mr. PROXMIRE, Mr. President, I call
the attention of colleagues to a reeent
U.S. Court of Appeals, District of Colum-
bia Circuit, decision involving the Fed-
eral Communications Commission. This
decision set aside the FCC's rules gov-
erning the type of shows that can be
broadcast over pay cable television.

This decision needs to be noted be-
cause it illustrates the problem of Gov-
ernment regulation of the broadeast in-
dustry, a situation which my bill, 8. 22,
the First Amendment Clarification Act
of 1977, is designed to correct.

I introduced 8. 22 in January in an
effort to provide legislation which would
give the United States the full benefit of
a free press, electronic as well as printed.
Enactment of S. 22 would repeal section
315 of the Communications Aect of 1934,
which contains the equal time rule and
the authorization for the FCC’'s fairness
doctrine.

By eliminating section 315, we can re-
move Government from where it does
not belong—the news regulation and se-
lection business. Fortunately, the courts
have already begun to recognize that our
current laws allow unwarranted Govern-
ment regulation of the broadcast indus-
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try. The FCC has had some of these un-
justified powers removed by court deci-
sions in several recent cases.

Today I am pointing out a case involv-
ing the FCC’s power to restrict the num-
ber and type of television productions
that can be shown by cable television.
These rules restricted cable television’s
use of feature films and certain sports
events. Ostensibly, these regulations
were designed to prevent any siphoning
of popular special events from regular
television markets.

The court of appeals, however, did not

find any evidence indicating the FCC
needed any regulatory powers to prevent
such siphoning. The court’s opinion
stated that the FCC had no evidence to
support its alleged need to regulate ca-
ble television.
_ The court also found that the FCC had
improperly allowed private comments
from interested parties with a stake in
the issue. According to the court, these
comments from private. concerned par-
ties removed the credibility from the
FCC's decision process. Consequently,
the court instructed the FCC to start
over in its evaluation of pay television
regulations.

The crux of this court decision is that
the FCC has again been found overreg-
ulating the broadcast industry. It en-
tered an area in which it did not belong.

Mr. President, one of the reasons I in-
troduced 8. 22 was to establish the prin-
ciple that there is no inherent difference
between the print and broadcast media
when it comes to first amendment free-
doms. We have long allowed the print
media to operate without Government
regulation, but we have never extended
the same right to the broadcast media,
despite their long record of responsible
reporting, programing, and service to
their respective communities,

Government regulation of the broad-
cast industry has impaired television
and radio’s abilitv to provide the best
possible news coverage. The real loser
in this situation is the American people.

An editorial in the Wall Street Jour-
nal of March 29 criticized this situation
while praisine the court’s decision re-
stricting FCC power. The editorial
pointed out:

Few federal agencles engage In more du-
blous activities than the Federal Communi-
cations Commission, and that's saylng a
lot. In the exercise of its congresslonal man-
date it has all too often infringed on both

the antitrust laws and the First Amendment
guarantee of free speech.

The editorial praised the court deci-
sion for striking down an FCC misuse of
power in an area where it did not belong.
The editorial and the court agreed that
the FCC had induleed in overregulation
of the broadeast industry.

Mr. President, this type of court deci-
sion can helo to improve the situation,
but it cannot solve the entire problem
of overrereulation. We must take the
FCC out of the regulation business by
eliminating the fairpess doctrine and the
equal time rule. Onlvy then will broad-
casters be on an eaual footing with the
print media under the first amendment.

I ask unanimous consent that the Wall
Street Journal editorial of March 29 and
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a Washington Post article of March 26
describing the court's decision be printed
in the Recorb.

There being no objection, the editorials
were ordered to be printed in the Rec-
ORD, as follows:

[From the Washington Post, Mar. 26, 1977]

Court Voips FCC RuULES oN Pay TV: THREE-
JUDGE PANEL CRITICIZES REASONING BE-
HIND REGULATIONS

(By Timothy 8. Robinson)

A federal appeals court here yesterday set
aside the Federal Communications Commis-
sion’s rules restrictng the type of shows that
can be broadcast over pay cable television.

The rules among other things, prohibit
cable TV from showing feature-films more
than 3 but not less than 10 years old and
certain sports events such as World Serles
and football games shown on regular televi-
sion within the previous five years. The
rules also limit the number of regular season
sports events and all types of serles shows
that can be offered.

In overturning the 2-year-old regulations,
the three-judge U.S. Court of Appeals sharp-
ly criticized the FCC's reasoning behind the
TV regulations, the agency's justification for
policing the content of cable television, and
the manner in which the specific cable TV
rules were adopted.

The court found that the FCC had im-
properly heard private comments from par-
ties involved in the pay cable televislon 1s-
sue, It told the commission that its proceed-
ings were so tainted with these secret com-
ments that it should start anew in consid-
ering any pay television regulations.

It is unclear what immediate effect the
ruling will have on the burgeoning cable
television industry. The use of coaxial cables,
instead of standard airwave broadcasting
techniques, allows companies to provide to
home television viewers, for a small monthly
fee, a wide range of speclal events that are
not available on commercial television
channels.

Approximately 1 million persons already
subscribe to more than 850 cable television
systems across the United States, according
to FCC and cable television ,Industry
representatives.

In the Washington metropolitan area,
about 5,400 persons subscribe to Reston's
struggling cable television company to view
regular programming from Washington and
Baltimore's television channels as well as
local Reston programming and first-run
movies.

Cable television industry representatives
praised yesterday's ruling, which appears to
re-open the whole spectrum of the types of
programs that can appear on their outlets.

“"We're elated with the decision. We think
it's a true reflection with what we've sald all
along—the FCC should not be constraining
the marketplace,” sald National Cable Tele-
vision Association President Robert Schmidt.

An FCC spokesman declined comment on
the lengthy opinion late yesterday, saying
the agency’s attorneys were studying it.

The stated purpose of the FCC rules was
to prevent popular special events from belng
“slphoned” away from the regular television
markets in competitive bidding situations
between regular networks and pay cable tele-
vision compantes.

In its unsigned opinlon, the U.8. Court of
Appeals sald there was no evidence as to
such “siphoning” and that therefore the
FCC had no evidence to support its alleged
need to regulate the pay cable television
industry.

Even if the agency had the specific au-
thority to regulate pay cable television and
the evidence to do so, it acted improperly in
passing the rules to prevent "unfair com-
petition” between conventional and cable
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television, the court added. The Justice De-
partment also had challenged the FCC's
rules.

The court sald that "at a minimum the
commission, in developing its cable television
regulations, was required to demonstrate
that the objectives to be achieved by regu-
lating cable television are also the objectives
for which the commission could legitimately
regulate the broadcast media.”

The court found further that the FCC
“had in no way Jjustified its position that
cable television must be a supplement to,
rather than an equal of, broadcast tele-
vision. . . . We cannot fathom how the com-
mission reached the conclusion that the
balance here should be struck in favor of
regulation” of the cable television industry.

The three judges—U.S. Circult Court
Judges J. Skelly Wright and George Mac-
Kinnon and U.S. District Court Judge Stan-
ley Wiegel—also found that the rules vin-
lated the First Amendment by “serving no
purpose” in prohibiting the showing of cer-
tain events,

Much of the court's opinion focused on the
alleged improper contacts between parties
in the case and the FCC commissioners and
staffl. Others not directly involved in the
case—including members of Congress, mem-
bers of the trade press and representatives
of wvarlous performing arts groups—also
made questionable contacts to discuss alone
and in confidence rather than in public the
merits of the rules being reviewed by the
FCC, the opinion said.

[From the Wall Street Journal, Mar, 29, 1977]
CHIPPING AT THE FCC

Few federal agencies engage in more du-
bious activities than the Federal Communi-
cations Commission, and that's saying a lot.
In the exercise of its congressional mandate
it has all too often infringed on both the
antitrust laws and the First Amendment
guarantees of free speech.

It is thus gratifying to see that a federal
appeals court in Washington has declared
unconstitutional and improper certain FCC
restrictions on the type of program materials
cable TV companies can acquire. It is to be
hoped that this will be the first step In a
thorough rollback of the FCC's authority—
and, more importantly, congressional inter-
ference—in the program content of elec-
tronic forms of communication.

The FCC itself has had some misgivings In
recent years about how much power it should
have over program content. The FCC com-
missioners have been In a better position
than anyone to see the constitutional diffi-
culties that arise when Congress tries to set
up & mechanism for restricting the exercise of
free speech in a limited area of communica-
tions. The concept that the airwaves belong
to the public is a justification for technlieal
regulation of broadecasting but wears thin as
rationale for rules on program content. When
it comes to cable TV there is not even the
public ownership argument, except to the ex-
tent—not at issue in this case—that cable
companies pull some of their programming
from broadcasts on the airwaves.

The FCC restrictions on cable that the ap-
peals court rejected are very remote indeed
from the public airwaves doctrine. They are
mainly designed to protect on-the-air broad-
casters from direct competition from cable
companies for programming material. They
limit the ability of cable firms to bid for
first-run movies and certain major sports
programs.

In part, the decision rested upon a fallure
of on-the-air broadcasters to demonstrate
that they would In fact be damaged by great-
er competition from cable TV for program
material. The court held that the FCC had
taken no pains to find out what the effect
of open competition would be.
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But it also held that the FCC rules in-
fringed on the constitutional guarantee of
free speech and this finding, to the extent
that it is upheld by the Supreme Court and
extended to other specific actions by the
federal government, has importance well be-
yond the television industry.

The right of free speech is not a gaurantee
to broadcasters, newspapers, magazines and
the like but to the American people. As elec-
tronic communications technology advances,
opening up ever more ways of communicat-
ing, it becomes increasingly infringement
with the free flow of Information. Cable TV
offers some special opportunities for com-
munication, as do a number of other elec-
tronic forms. Congress finds it almost ir-
resistible to try to make its influence felt
in this area. It is hoped the courts will con-
tinue to erect barriers to that urge.

FINAL FEDERAL ELECTION COMMIS-
SION REGULATIONS

Mr. CANNON. Mr. President, on
Wednesday, April 13, 1977, the regula-
tions of the Federal Election Commission
were formally promulgated as final reg-
ulations.

I ask unanimous consent that the
formal notice of the Federal Election
Commission, which appeared in the Fed-
eral Register on April 13, 1977, be printed
in the REcorp.

There being no objection, the notice
was ordered to be printed in the REcorp,
as follows:

[Title 11—Federal Elections, Chaper 1—Fed-
eral Election Commission, (Notice 1977-
23) ]

PROMULGATION OF REGULATIONS

Agency: Federal Election Commission.

Action: Final Regulation.

Summary: This rule establishes the ef-
fective date for Commission regulations im-
plementing the Federal Election Campaign
Act of 1971, as amended, that were published
earller. The delay in setting the effective date
is the result of the Congressional review
period required by statute for Commission
regulations.

Effective Date: April 13, 1977.

For further information contact:

Daniel J. Swillinger, Assistant General
Counsel, (202-4060).

Supplementary information: The Commis-
sion, by this notice, is promulgating its regu-
lations interpreting the Federal Election
Campaign Act of 1971, as amended. The reg-
ulations were published in proposed form on
May 26, 1976, June 25, 1976 and July 9, 1975
in the FepermarL REGISTER. The regulations
were adopted by the Commission and trans-
mitted to the Congress on August 3, 1976,
as required by 2 U.S.C. § 438(c), and 26 U.S.C.
§§ 9009(b) and 9039(b). The regulations were
published in the FEDERAL REGISTER on August
25, 1976 at 41 FR 25932. Because the 30 legis-
lative day review period did not run prior to
Congressional adjournment, the regulations
Wwere resubmitted to the Congress on January
11, 1977, containing amendments to the Au-
gust 10, 1976, at 41 FR 38522 and October 18,
1976 at 41 FR 45952 and subsequently
adopnted by the Commission.

The 30 legislative day period having run
on March 80, 1977, the Commission now
promulgates the regulations as published
on August 25, as amended by the notices of
September 10 and October 18. Reprints of
the FEvERAL REGISTER publication may be
obtained from the Commission’s Office of
Public Information, 13256 K Street, NwW.,
Washington, D.C. 20463, (202) 523-4068.

VErRnON W. THOMSON,
Chairman for the Federal
Election Commission.
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11 CFR Chapter 1 is adopted, effective April
13, 1977, as published on August 25, 1876
(41 FR 35932), with the following changes:
ParT 102—REGISTRATION AND ORGANIZATION

oF PoLiTicalL. COMMITTEES

1. Section 102.9 is amended by revising (c¢)
(3) (111); the introductory text of (c)(4);
and (c)(4)(4) to read as follows:

§102.9 Accounting for contributions and
expenditures,
- - -

{C) . s

e

(iil) The particulars of the expenditures;
and

- L * . L3

{(4) When a receipted bill is not available,
the treasurer may keep—

- - - - -

(i1) The bill, invoice or other contempora-
neous memorandum of the transaction sup-
plied to the committee by the payee con-
taining the same information as referred
to in paragragh (3) of this paragraph.

- - - - -

2. The second sentence of § 102.10 is re-

vized as follows:

§102.10 Petty cash fund.

* * * If a petty cash fund is maintained,
it shall be the duty of the treasurer of the
political committee to keep and maintain a
written journal of all disbursements, includ-
ing the particulars of each disbursement
from the fund. Such a change would make
this section consistent with § 102.9(c)(3)
(iil) as revised in subparagraph (1) above.

PART 104—REPORTS BY POLITICAL COMMITTEES
AND CANDIDATES

3.In § 104.2,b) (8), the text beginning with
“together with the amount, date, and pur-
* * * " js deleted and the following
substituted therefor:
§ 104.2 Form and content of reports.
L] L L] - -

‘b} . s

(9) * * * together with the amount, date
and particulars of each such exvenditure and
the name. address of, and office sought by,
each candidate on whose behalf such expen-
ditures were made.

- - - - -
PART 114—CORPORATE AND Lasor
ORGANIZATION ACTIVITY

4. Paragraph (c) (2) of § 114.4 is revised as
follows:

§ 1144 Nonpartisan communications.
- - - - -

“:] - s @

(2) A corporation or labor organization
may distribute or reprint (in whole) any
registration or voting information, such as
instructional materials, which have been pro-
duced by the official election administrators
for distribution to the geuneral public. A cor-
poration or labor organization may distribute
official registration-by-mail forms to the gen-
eral public if permitted by the applicable
State law. The registration forms must be
distributed in a nonpartisan manner, and the
corporation or labor organization may not,
in connection with the distribution, endorse,
support, or otherwise promote registration
with a particular party.

L] - - - .

PART 134 —EXAMINATIONS AND AUDITS;
REPAYMENTS
5. Paragraph (c) (2) of § 134.3 is revisel as
follows:
§1343 Liquidation of obligations; repay-
ment.
- » . - .
‘c) - s &
(2) If on the last day of candidate eligibil-
ity there are net outstanding campaign obli-
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gations, any matching funds received there-
after may be retained for a period not ex-
ceeding 6 months after the end of the match-
ing payment period in order to liguidate
those obligations. However, as of the date
when the amount or amounts of matching
funds recelved after ineligibility equal(s) the
amount of the candidate’s net outstanding
campaign obligations, the candidate shall be
obliged to repay to the Treasury that portion
of any unexpended balance remaining on
that date in the candidate's accounts (less
the matching payments so received) which
bears the same ratio to such balance as the
total amount received from the matching
payment account bears to the aggregate of
all contributions and matching funds de-
posited in all the depositories through that
date. Repayment shall be made within 30
days thereafter, but not later than 6 months
after the end of the matching payment
period.
-

- . L -

[FR Doc.77-10890 Filed 4-12-77;8:45 am]

———————

SMITHSONIAN WINS APRIL
“GOLDEN FLEECE” AWARD

Mr. PROXMIRE. Mr. President, my
“Golden Fleece of the Month"” award
winner for April is the Smithsonian In-
stitution, which spent nearly $89,000 of
public funds in producing a dictionary
of Tzotzil, an obscure and unwritten
Mayan language spoken by 120,000 corn-
farming peasants in southern Mexico.

To make matters worse, this dictionary
records the specific dialect spoken by
only about 10,000 members—or a mere
one-twelfth—of this already small

group.

To top it off, there are no Spanish def-
initions in the dictionary and thus, as
acknowledged in the volume’s introduc-
tion, it is essentially useless to even this
tiny band of peasants.

All this adds up to spending the tax-
payers’ money in a way that does not
make sense in any language,

Mr. President, as Senators know, I
make monthly “Golden Fleece"” awards
for the biggest or most ironic example
of wasting Federal tax funds. These
monthly awards are followed by a “Fleece
of the Year” winner in late December.

I should point out, too, that I am a
member of the Senate Appropriations
Committee, which oversees the Smith-
sonian Institution’s budget.

An attemoted justification for this ex-
renditure of public funds includes the
following statement from the diction-
ary’'s introduction:

General dictlonaries of obscure languages
are not fashionabile, but if the understanding
of human cultural behavior is the goal of
anthrooologv, and if laneuace is. in a sense,
a “mirror for man," the pragmatic and se-
mantic Investiration of man’s soclally pat-
terned linguistic habits is surely relevant,

Yet that same introduction econtains
other statements which raise serious
doubts about the wisdom of spending t_ax
dollars on such a project. Let me cite
some specifies.

First, the diectionarv’s introduction,
which was written by the same person
who compiled the volume, contains this
passage:

I have been asked how I secured the in-
formation in this dictionary. And aside from
the techniques described for the botanieal
section, I have no answer. I know that sober
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and drunk we laughed and grosined and
chatted in “the true language™ for ten days
and ten years, in museums, and on moun-
tain tralls, shivering in icy San Cristobal
rooms, and basking beneath a Zinacantec
sun.

To say the least, this description of
“research technigue” makes me wonder
about the worth of this volume and cer-
tainly about spending public funds to
support it.

Second, the dictionary’s researcher
made this comment in the introduction
about the absence of Spanish definitions:

My main regret is that this dictionary bears
heavy witness to the school of imperialistic
anthropology—lacking Spanish definitions, it
could have but one use for the Zincantecs,
the same alluded to discretely by Don Juan,
“You know what we do with paper in Mex-
ico.”

This remark speaks for itself. I, for
one, do not think we should spend public
money to produce “paper” for that pur-
pose.

And finally, the compiler of this vol-
ume, in the “acknowledgments” section,
uses the phrase “soon to collect dust on
library shelves” in referring to this tome.
That helps me make my final point. I am
not saying the dictionary is useless or
without merit. But we must have a szt
of priorities when it comes to spending
public funds. The shortcomings of this
work and its limited utility make it, in
my view, not worth the public money
spent, however, worthy it might be as
the object of funding from other sources.

I recognize, of course, that some of the
statements I have quoted were made
tongue-in-cheek. And I certainly appre-
ciate the candor and sense of humor un-
derlying these remarks. But this does
not help much in justifying the Fed-
eral funds that were spent on this proj-
ect.

My criticism, I should emphasizs, is of
the Smithsonian’s lack of judgment in
spending taxpayers’ money for this pur-
pose and in no way reflects adversely on
the competence and skills of the scholar
who produced this work.

Let me point out, too, that the Smith-
sonian Institution has recently been
criticized by the General Accounting Of-
fice for creating two private corpora-
tions to convert millions of the tax-
payers' dollars into “private money,”
which it then allegedly spends outside
the reach of Federal restrictions. One
of those corporations provided over half
the grant money for this dictionary proj-
ect. This strikes me as a good exam-
ple of what the GAO report might have
had in mind.

I do not know how to say “We've been
had” in Tzotzil, but that about sums up
my feelings when I learned that Federal
funds had been used to help produce this
dictionary. For that reason, the Smith-
sonian Institution is more than deserv-
ing of the “Golden Fleece” award for
April.

SUPPORT OF MOREHOUSE
COLLEGE
Mr. TALMADGE, Mr., President, the
Georgia General Assemblv, while in ses-
sion in Atlanta, adopted a resolution
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which, for myself and my colleague,
Senator Nunnw, I bring to the attention
of the Senate, and ask unanimous con-
sent that it be printed in the RECoRD.

There being no objection, the resolu-
tion was ordered to be printed in the
REecorp, as follows:

A RESOLUTION

Commending and urging the support of
Morehouse College; and for other purposes.

Whereas, the number of physiclans and
dentists in rural and urban inner city areas
of Georgla are far too few for adequate
health care to be given to the people of Geor-
gia who reside in these areas; and

Whereas, existing medical schools are not
producing physicians in numbers sufficient
to meet the health needs of Georgla’s inner
city areas and rural communities; and

Whereas, it has been learned that More-
house College is developing a program Iin
basic medical science which will satisfy some
of the requirements of the M.D. degree; and

Whereas, Morehouse College has the will
and ability to develop a quality program in
basic medical sciences which will substan-
tially increase tne number of physicians
who will dedicate themselves to serving as
primary care physicians and family practi-
tioners in areas of greatest need; and

Whereas, Morehouse College has expresseil
its intention to exert every effort in the ac-
complishment of this goal and, further, in-
tends to do all things necessary to develop
the above-mentioned program info a degree-
granting institution.

Now, therefore, be it resolved by the Gen-
eral Assembly of Georgia that this body here-
by commends the administration, faculty
and staff of Morehouse College for their
concern and commitment in the area of
medical education, and hereby pledges its
support to the efforts of Morehouse College
in the development of the needed financlal
resources for land acquisition, ecnstruction
of - facilities, curriculum development and
other needs for this new medical school,
which will train more physiclans for our un-
derserved poor and minority communities.

Be it further resolved that this body en-
dorses the campaign for program, endow-
ment and construction funds for the devel-
oping School of Medicine at Morehouse Col-
lege and has evidenced such support by pro-
viding funding in the amount of $1,000,000
in the Appropriations Act for Fiscal Year
1978, which funds are contingent upon the
availability of federal funding for the estab-
lishment of such School of Medicine,

Be it further resolved that appropriate
copies of this Resolution be transmitted to
the Honorable George Busbee, Governor of
Georgia; Liaison Committee on Medical Edu-
cation of the Association of American Med-
ical Colleges; the Natlonal Medical Associa-
tion; the Medical Association of Georgia; the
Georgia State Medical Assocliation; the At-
lanta Medical Association; the Medical As-
soclation of Atlanta; the Assistant Secretary
of Health, Education and Welfare; the Ad-
ministrator, Health Resources Administra-
tion:; the Chief of the Institutional Re-
sources Branch of the Department of Health,
Education and Welfare; the Subcommittee
on Health, Senate Committee on Labor and
Public Welfare; the Subcommittee on Health
and Environment; and the House Commit-
tee on Health and Ecology.

PRELIMINARY NOTIFICATION
PROPOSED ARMS SALES

Mr. HUMPHREY,. Mr. President, sec-
tion 36(b) of the Arms Export Control
Act reguires that Congress receive ad-
vance notification of proposed arms sales
under that act in excess of $25 million cr,
in the case of major defense equipment
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as defined in the act, those in excess of
$7 million. Upon receipt of such notifica-
tion, the Congress has 30 calendar days
during which the sale may be prohibited
by means of a concurrent resolution.
The provision stipulates that, in the
Senate, the notification of proposed sale
shall be sent to the chairman of the
Foreign Relations Committee.

Pursuant to an informal understand-
ing, the Department of Defense has
agreed to provide the committee with a
preliminary notification 20 days before
transmittal of the official notification.
The official notification will be printed
in the RE-orp in accordance with previ-
ous practice.

I wish to inform Members of the Sen-
ate that six such notifications were re-
ceived between April 8 and April 12,
1971.

Interested Senators may inquire as to
the details of this preliminary notifica-
tion at the offices of the Committee on
Foreign Relations, room S-116 in the
Capitol.

e e e —— e

S. 1303: THE LEGAL SERVICES COR-
PORATION ACT AMENDMENTS OF
1977

Mr. CRANSTON. Mr, President, I am
especially proud to be an original spon-
sor of S. 1303, the Legal Services Corpo-
ration Act Amendments of 1977, intro-
duced yesterday by the distinguished
chairman of the Subcommittee on Em-
ployment, Poverty, and Migratory Labor
(Mr. Nerson). The bill contains many
provisions on which I collaborated with
the Senator from Massachusetts (Mr.
KeEnnNEDY), another original sponsor.
We are joined by those most steadfast
friends of Legal Services, our chairman
of the Human Resources Committee, the
Senator from New Jersey (Mr. WILLIAMS)
and the ranking minority member of the
committee, the Senator from New York
(Mr. Javirs), as well as by our newest
majority member, the Senator from
from Michigan (Mr, RIEGLE),

Mr. President, I was deeply involved
in congressional efforts to create the cor-
poration, chaired the confirmation hear-
ings for the present members of the
board of directors of the corporation, and
have worked to achieve a sufficient level
of appropriations for the corporation to
enable it to address meaningfully the
task for which it was created—providing
access to the legal system and equal jus-
tice under the law for 29 million low-
income Americans.

The corporation’s task is a profound-
ly important one. As Thomas Ehrlich,
president of the Legal Services Corpo-
ration, stated before the House Judici-
ary Committee’s Subcommittee on
Courts, Civil Liberties, and the Adminis-
tration of Justice:

Equal access to justice and equal justice
under law are fundamental promises by our
society to all its citizens. The obligation to
live according to the law must carry with it
the right of access to the institutions that
make and enforce laws, and to fair treatment
by those institutions. If political liberty
means anything, it must mean that.

Mr. President, the history of the legal
services program for the poor is a story
of a struggle for survival, By 1970 it had
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become clear to many of us that parti-
san political pressures threatened to tear
the program asunder. It was equally
clear that the program could no longer
continue as part of the executive branch,
Thus, interest increased in support of
the establishinent of a new, independ-
ent public corporation—not an agency of
the Federal Government—to fund legal
services programs. A very long and hard
battle was fought. The Legal Services
Corporation Act of 1974 finally emerged
from that struggle.

The Legal Services Corporation that
was created by that act has now been
operating for almost 2 years. Although
no program can operate without difficul-
ties, I can say without exaggeration
that the corporation has been a resound-
ing success. The legal services program
is no longer immersed in controversy. It
is no longer under concerted attack
from any source. The energies of legal
services attormeys and involved bar
groups have been able to be directed full-
time to the goal of providing legal serv-
ices for low-income Americans.

Mr. President, a basic congressional
goal in creating the corporation—to in-
sure that the legal services program re-
mained free of partisan politics—has
been realized. The corporation is ac-
countable directly to Congress. Policy is
set by the board of directors, who have
proven themselves to be responsible,
moderate citizens who are committed to
working with the program to assure its
purposes are attained. The corporation
and those directly administering legal
services projects are able to base their
decisions regarding the use of resources
on the merits. Thus, the mechanism of
the corporation has brought stability
and success to the legal services pro-
gram.

As a result, the legal services program
is now a sound and healthy one. Obvi-
ously, I do not mean to imply that equal
access to our system of justice is now a
reality for America’s poor. The road that
we must travel to achieve that goal is a
very long one. But we have made a sub-
stantial beginning on our long journey,
and it is a journey that we will complete.
The enactment of the Legal Services
Corporation Ac¢t Amendments of 1977 is
the next step down the road that we
must travel. The amendments proposed
in this bill include three provisions de-
signed to smooth that road, I will briefly
describe them,

Mr. President, the bill contains au-
thorization of appropriations levels of
$225 million for fiscal year 1978 and such
sums as may be necessary for the suc-
ceeding 4 years. Although the fiscal year
1978 authorization level of $225 million
is, if fully funded, a substantial increase
over this year’s appropriation to the cor-
poration of $125 million, it would provide
for services to only a fraction of those
eligible and in need of services; it is con-
sistent with the increases recommended
by the corporation and the administra-
tion; and it is much less than the levels
recommended in the bill reported by the
House Judiciary Committee to the full
House, which authorizes $238 million for
fiscal year 1978 and $300 million for 1979.
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Thus, the increase recommended by our
bill for 1978 is a moderate increase for a
proven, cost-effective program. In fact,
the corporation has completed field eval-
uations of all of its programs and has
found that, with few exceptions, they
are operating on a sound professional
basis.

In addition, Mr, President, the corpo-
ration’s authorizations were extended
for 5 years in order to assure the corpo-
ration, the programs it supports, and the
clients it serves, of a stable, on-going
program, We believe, as does the corpo-
ration, that sound planning can only
take place in such a context—we have
thus proposed in this bill a longer term
authorization in order to remove the
program from the continuing uncer-
tainty in which it has operated. The
corporation and its board of directors—
as well as the Congress—recognize the
need for continuing accountability to the
Congress and regular review by the Con-
gress. This need can and will be met,
however, without the burden of frequent
authorization proceedings.

Second, the bill removes the restrie-
tion against the corporation’s issuing
grants or contracts to perform training,
research, technical assistance, or clear-
inghouse activities, This provision was
requested by the corporation and is also
contained in the House committee’s bill.
The corporation does not anticivate that
this amendment will alter the basic
structure of its Office of Program Sup-
port or Research Institute on Legal As-
sistance, the corporation’'s offices that
now perform most of these functions.
The amendment would, however, provide
greater flexibility and would allow the
corporation to insure that every activity
it performs is carried out in the most
economical and efficient way possible.

Third, the bill would mandate that
three of those appointed to fill vacancies
in the board occurring before July of
1978 must be eligible clients. The Presi-
dent will have 11 nominations to make
during that period. In addition, one of
the five appointments to be made before
January 1, 1978, must be an eligible
client. The bill would also require that
the membership of the board be gen-
erally representative of the organized
bar, the client community, attorneys
providing legal assistance, and the gen-
eral public. There are presently no mem-
bers of the client community on the
board and no women on the board, and
we believe that it is imperative that this
situation be rectified. '

Finally, Mr. President, the bill clarifies
that legislative and administrative rep-
resentation by a paralegal surervised by
an attorney on behalf of an eligible client
is permitted under the present act and
is governed by appropriate legal canons.
The bill would also explicitly recognize
the principle that legal services attorneys
should be constrained by professional
standards regarding solicitation of
clients to the same extent—but to no
greater extent—than private attorneys.

Mr. President, I believe that the Legal
Services Corporation Act Amendments
of 1977 make moderate and necessary
improvements in the present act, and
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move us closer to equal access to our
judicial system for all Americans. I urge
the enactment of S, 1303,

— R S —

THE GENOCIDE CONVENTION AND
THE SENATE ETHICS CODE

Mr. PROXMIRE, Mr. President, we in
the Senate have just finished passing a
long-awaited code of ethics. The bill was
necessary and helpful in recognizing our
continuing commitment to every level of
morality.

Yet we refuse to vote on a treaty—the
United Nations Convention on Geno-
cide—whose moral ramifications go far
bevond the U.S. Senate. In turning away
from this treaty, we are neglecting our
commitment to the most fundamental
level of human morality—that of a guar-
anteed right to existence. For over 25
years we have refused to ratify the Geno-
cide Convention, a treaty that would
make the intent to destroy a national,
ethnic, or religious group an inferna-
tional crime.

That such a treaty is needed is unques-
tionable, The murder of 6 million Jews in
Nazi Germany is only the most obvious
example of a frightening attempt at
genocide.

Mr. President, at a time in which we
act to set standards for our own conduct,
I would urge that we consider standards
of international conduct. The Genocide
Convention gives voice the world’s out-
rage and concern over acts of genocide.
In the interest of peace and safety
throughout the world, in the hopes of
eliminating all future crimes against hu-
manity, I ask that my colleagues join me
in support of this vitally important
treaty.

———

HONORING BOB WILLIAMS OF
CLEVELAND, OHIO

Mr. GLENN. Mr. President, on Friday,
April 29, 1977, many distinguished Cleve-
landers will join together to honor Bob
Williams, an outstanding journalist. It is
most fitting that this tribute to Mr. Wil-
liams has as one goal the establishment
of a scholarship fund for a minority
student in journalism.

Bob Williams represents the very best
of Cleveland. He joined the Cleveland
Call and Post in 1942 and was a key fig-
ure at that paper until 1968 when he
joined the Cleveland Press as a reporter
and columnist. During his distinguished
career, he won many awards, including
three for outstanding achievement from
the National Newspaper Publishers As-
sociation.

On behalf of the entire State of Ohio, I
am most happy to join in paying tribute
to this fine gentleman who has given
such excellent service to the community,
State, and Nation.

R —

RHODESIA'S TIME

Mr. CASE. Mr, President, the Wash-
ington Post on April 19 carried an edi-
torial concerning the situation in
Rhodesia. The statement by the Post is,
I believe, a significant one. It asks
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whether an internal solution inside
Rhodesia is a possible alternative of a
civil war in that country among the con-
flicting black factions.

It has been an open secret for some
time that the black factions outside
Rhodesia, supported and backed by the
so-called frontline African states—
mainly Mozambique, Zambia, and Tan-
zania—are opposed to one another. In-
deed, the situation is so fraught with
peril that there is even a strong pos-
sibility that the leaders of these guerrilla
factions, most prominently Robert
Mugabe, Joshua Nkomo, and Reyv.
Ndabaningi Sithole, do not have the sup-
port of their own organizations. One re-
sult of a forced settlement could be a
multisided power struggle that might
result in a eivil war with outside backers
taking different sides.

The alternative of an acceptable
transfer of power involving the popular
Bishop Abel Muzorewa ought not to be
overlooked. Given the proper backing
from the West and with arrangements
suitable to protection of the white
minority in Rhodesia, it may be possible
to work something out. The key ingredi-
ent, though, may be some positive indi-
cation of political support from both the
United States and Great Britain. A re-
cent Foreign Relations Committee staff
report pointed in this direction in sug-
gesting an American temporary mission
to Rhodesia which could perform a
moderating role between the black orga-
nizations there, notably Bishop Mu-

zorewa, and the Smith government. It is
not too late to consider heading in this

direction.

The Post editorial deserves careful
study and I commend it to my colleagues.

I ask unanimous consent that it be
printed in the REecorp.

There being no objection, the editorial
was ordered to be printed in the Recorp,

as follows:
RuopeEsIiA’s TIME

The premise of the latest British effort to
negotiate a settlement of the raclal confilct
in Rhodes!a Is that the sltuation has changed
since January, when the latest effort col-
lapsed. It's an understandable premise. True,
in the battlefieid, things are about the same:
guerrillas are infilcting painful but far from
crippling losses on the whites, who can prob-
ably hang on for some time. The Britlsh have
a few new wrinkles in their diplomacy but
nothing to alter the baslc cause of its inef-
fectiveness, national weakness. There ls, how-
ever, a new American President, one who,
though untested, starts with a certaln credi-
bility among black natlonalists. This is what
lends interest to the newly announced Amerl-
can readiness to co-sponsor a fresh confer-
ence on Rhodesia, if the British (as expected)
decide to convene one, and to particlpate in
its actual work.

Given the evident American unwillingness
to offer more than words and some money,
which is what the last administration offered
to no avall, it has to be asked, nonetheless,
what purpose will be served by a more promi-
nent American role. It s all very well for
Washington to proclaim a commitment to
Africa’s wellbeing, to peaceable settlement of
disputes, and to multiraclialism. But will this
slow down the guerrillas, who may feel that
by fighting they can reap all the power rather
than just a share? Will it induce Tan Smith
to entrust the white community's welfare to
“guarantors” far from the scene and demon-
strably reluctant to act? Is it worth a trip
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to Geneva merely to hold the British govern-
ment’s coat at a new conference?

In fact, a conceivable result of the British-
American approach to an “international solu-
tion,"” one including the guerrillas based out-
side the country, is an intensified drive by
Mr. Smith and Bishop Abel Muzorewa to
reach an “internal solution,"” one made with
“moderate” blacks at home. Last January,
Secretary of State Vance, new In office, dis-
missed “the so-called internal solution.” But
suppose Mr. Smith and the Bishop, who is
not a puppet but a politician with broad
popular support, hatched a gulck-majority-
rule plan that allowed participation in inter-
nationally sanctioned elections even by the
guerrilla elements now proscribed. And what
if the probable alternative was a seguence
beginning with a new conference and ending
in a rout of whites, a black civil war, and eco-
nomic ruin?

Perhaps it will turn out for the worse
whatever 1s now done. But we think there
is ample reason to encourage Mr, Smith and
moderate natlonalists to try to make It come
out better, if they can.

FEDERAL INCOME TAX—WHO
HURTS

Mr. JAVITS. Mr, President, the in-
come tax deadline has come and gone,
and yet the flood of letters from my
constituents complaining about the rate
of income tax is still at record levels,

From both the macro and the micro
point of view, taxes are high. The ratio
of personal income taxes to GNP is ex-
pected to rise sharply during fiscal year
1978; this ratio will climb from a recent
average of 8.3 percent to a full 11 per-
cent—a 32-percent growth rate—by
1982 if our tax laws stay the same.

From the individual point of view,
high marginal tax rates of 40 percent or
more are paid by millions of middle-class
taxpayers whose only reason for having
to pay such high rates is that they are
earning a living wage. In fact, accord-
ing to statistics from the Advisory Com-
mission on Intergovernmental Relations,
families with average incomes have had
greater percentage hikes in both their
Federal personal income taxes and their
total tax burden than families with twice
the average U.S. income.

This fact must work as a substantial
disincentive for people to save; since in-
terest rates on savings accounts scarcely
keep up with the rate of inflation before
taxes. In the higher income levels and
higher tax brackets—where millions of
professionals find themselves in the 50-
percent bracket and higher—the high
marginal tax brackets restrain invest-
ment and many people have pulled out
of the stock market and have opted in-
stead for nonproductive investment vehi-
cles: land, art, precious stones, et cetera.

In this context, I commend to my col-
leagues an article in the Washington
Post, which appeared over the recess and
illustrates the tax burden dramatically.
It voints out that the total tax take for a
family with an average income climbed
92.4 percent between 1953 and 1975 and
now totals some 22.7 percent of its total
income. Although the chief culprits in
this tax rise were the social security tax—
it climbed 436.4 percent—and the State-
local personal income tax—the figure
here is 533.3 percent—the fact is that
personal income taxes also climbed by
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more than a quarter and still take the
largest bite out of pretax income.

The average family has been most hurt
by tax hikes, according to the figures
published in the Post. Families with twice
the average income had their taxes rise
49.1 percent between 1953 and 1975, and
families with four times the national
average income saw their tax bills go
up 46 percent. Moreover, the point is
clear: we are sending more and more
of our incomes to the Government, as
inflation pushes us into higher tax
brackets and as Government strives to
keep its books in balance.

One policy recommendation clearly
presents itself. We must seek a better so-
lution in personal income taxes. This tax
is the largest one directly affecting the
consumer. Reducing personal income
taxes on a permanent basis should in-
crease after-tax rates of return and thus
encourage consumers to spend and save
more.

I ask unanimous consent that the
article from the April Washington Post
be printed in the REcorp,

There being no objection, the article
was ordered to be printed in the ReEcorp,
as follows:

THE “CHEAPEST OF ALL Taxes" StIiLL HURTS
(By Peter Milius)

When the House Ways and Means Commit~-
tee repcrted out the first income tax bill
under the 16th Amendment to the Constitu-
tion, it predicted:

“All good citizens . .. will willingly and
cheerfully support and sustain this, the fair-
est and cheapest of all taxes.”

The committee had every reason to believe
what it wrote was true, That early income tax
was only 1 per cent of the first $20,000 of
taxable income and gradually rose to a maxi-
mum of only 7 per cent on all income over
$500,000.

Today, however, the cheer has gone out of
taxpaying. The 1 per cent tax is a thing of
the past; the Internal Revenue Code has
become a bulky joke. The income tax has few
defenders—and this Is April 15, the day the
tax is due.

Yet in some respects, the income tax has
a worse reputation than it deserves.

The national tax burden—the percentage
of national income taken hy federal, state
and local taxes combined—has increased tre-
mendously in the last 25 years. But the fed-
eral income tax has increased less than other
major taxes; by some measures, 1t has hardly
increased at all.

The Advisory Commission on Intergovern-
mental Relations, an agency here, has cal-
culated that in 1953 the average famlly had
an income of $5000 and pald 11.8 per cent
of it In direct taxes of all kinds—federal,
state and local income, federal Soclal Se-
curity, state and local sales and local prop-
erty taxes.

By 1975, according to ACIR, the average
family’s Income had risen to $14,000—and
governments were taxing away 22.7 per cent
of that income directly, nearly twice what
they took In the 1850s.

In percentage terms, the state and local
income burden rose the most—>533 per cent—
followed by the Social Security tax (436 per
cent) and state and local gales taxes (117
per cent). Next came local property taxes,
at 81.8 per cent. The federal income tax was
last, at 26.3 per cent.

In absolute or dollar terms, the Soclal Se-
curity tax rose the most. In second place, in
roughly a tie, were the federal income tax
and local property taxes.

Measured another way—for the population
as a whole, as distinct from the average fam-
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{ly—the federal income tax burden has re-
mained virtually unchanged for the last 25
years.

Left to itself, inflation would increase this
burden. Inflation means higher incomes,
which automatically move people into higher
tax brackets. But Congress has periodically
cut income taxes in various ways to offset this
effect. Thus in 1953 federal income taxes
were 102 per cent of total national personal
income—and in 1975 they were 10 per cent.

These constant percentages mask some im-
portant distributional changes, however. The
biggest income tax cuts have gone to low-
income familles, millions of which have been
moved off the federal Income tax rolls In re-
cent years. To make up for this, income taxes
on average- and upper-income familles have
been allowed to creep up a little,

In this sense, the federal Income tax has
become more progressive—but most experts
say the total fedsral tax structure has not.
This is because the Social Security tax has
gone up so much, while the corporate inccme
tax has come down, at least as a percentage
of federal revenues.
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The Social Security tax Is generally re-
garded by economists as regressive—a tax
that, in relative terms, falls harder on the
poor than the rich, The Social Security tax in
the early 1950s was 1.6 and then 2 per cent
for employee and employer on the first 83,600
of each year's wages, Today It is 5.85 per cent
on the first £16,500. Social Security collec-
tions were about 7 per cent of federal rev-
enues then. They have soared to a little more
than 30 per cent today.

The corporate income tax, by contrast, is
thought to be borne largely by corporate
stockholders, who tend to be In the upper-
income reglons. The corporate income tax
produced 29 per cent of revenues 25 years ago
and produces about 15 per cent now.

There are two other important shifts that
have taken place In the national tax struc-
ture over the last 25 years.

First, state and local taxes taken together
have Increased almoest twice as fast as federal
taxes.

That is another way of saying it is not the
federal government that has grown so much
in this period, but state and local govern-
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ments. State and local taxes were about 30
per cent of all taxes collected In the early
1850s. They are now about 42 per cent, ap-
proaching half.

There also has been a change in the mix
of state and local taxes, In that income taxes
have gone up in relative importance while
the property tax has come down.

State and local governments also are using
federal grants to finance more and more of
their activities., These grants now make up
about 20 per cent of total state and local
revenue, as against about 3 per cent in the
early 1950s,

The federal money comes mainly from the
federal income tax. In this sense, state and
local government today Is being financed by a
more progressive tax mix than in the past.

But that 1s a minor comfort. According to
ACIR, in 1975 the average family still paid
4 per cent of 1ts Income in local property
taxes—§1 out of every 825. It pald 9.6 per cent
in federal income taxes, or roughly 1 out of
every $10.

“The fairest and cheapest of all taxes" has
become the biggest, and It hurts.

DIRECT TAX BURDENS BORNE BY AVERAGE- AND UPPER-INCOME FAMILIES, 1953 AND 1975 I

Family with average income

Family with twice average incomn

Family with 4 times average income

Tax as percent
of family income

Tax as percent

. Percent of family income

Type of tax

1953

Increase,

Tax as percent

Percent of family income Percent

1975 1953-75 1953

1975

increase,

increase,
1953-75 1953 1975 1953-75

16.5

20.2

Federal personal income tax
Social security tax.........
Local residential property. .
State-local personal income. ...
State-local general sales

12.8

-5

1.8

8 -9
116. .5

16.6
.3
17
1.2
-4

Note: Estimates for average family earning $5,000 in 1953 and $14,000 in 1975 assuming all
income from wages and salaries and earned by 1 spouse. Estimates for twice the average lamily:
Family earning $10,000 in 1953 and $28,000 in 1975 and assumes that earnings include $105
(interest on State and local debt and excludable dividends) in 1975 and $25 in 1953; also assumes
the inclusion of net-long term capital gains of $1,040 in 1975 and $350 in 1553. Estimates for 4

earnings in $965 (interest on State and local debt and excludable dividends) in 1975 and $265 in
1953; also assumes the inclusion of net long-term capital gains of $6,400 in 1975 and §1,730 in
53,

1ol Galati

Source: Advisory C

times the average family: Family earning $20,000 in 1953 and $56,000 in 1975 and assumes that
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CHILD PORNOGRAPHY

Mr. ROTH. Mr. President, the lucra-
tive but immoral business of child por-
nography exists and continues unhar-
rassed. The wretched practice of display-
ing children in explicit sexual acts must,
for the welfare of our children, be
stopped.

To help combat the dissemination of
child pornography, I have introduced S.
1011 and S. 1040 which make it a felony
to cause or Eknowingly permit a child
under age 16 to engage in specified sexual
acts if the person has reason to know
that the child’s sexual conduct could be
photographed or transported in inter-
state commerce, The bills also make it a
felony for any person who knowingly
transports or ships child pornography
through interstate commerce or receives
for the purpose of selling or sells any
photograph or film depicting a child en-
gaging in a prohibited act.

Mr. President, until a few months ago,
I never realized the magnitude of this
type of child exploitation. Unfortunately,
the majority of the American public re-
mains unaware of the subject of child
pornography. Children are being bought
and sold as if they were commodities in-
stead of human beings.

A recent article in the Washington
Star outlines some of the problems and
traumas experienced by children who are

victims of child pornography. There is
no room in society for sexual entrepre-
neurs who lust after money at the expense
of innocent children.

Mr. President, I direct my colleagues’
attention to portions of this article and
hope they will join in the outery to end
this mockery of public decency. Mr. Pres-
ident, I ask unanimous consent that the
article be printed in the RECORD.

There being no objection, the article
was ordered to be printed in the Recorbp,
as follows:

CHILD POERN: IS THE ISSUE FIRST AMENDMENT
FrEEDOM?
(By Michael Satchell)

“What put me to work,” sald Lloyd Martin,
“was one picture. It was of a man about 30
and maybe an 8-year-old boy performing sex.
The look on that boy's face. ... No amount
of words can describe it, It wasn’t fear, It was
more a look of ‘somebody help me." . . ."”

Martin is the head of a speclal six-officer
unit within the Los Angeles Police Depart-
ment that deals with sexual exploitation of
children. His outrage was spawned by one of
the more insidious developments in an old
and vexing question—when 1s erotic material
truly obscene?

An estimated &1 bllllon-a-year industry
that has thrived by creating new fads and
demands, each more explicit and perverse
than the last, pornography has now reached
what many consider to be its ab=olute limit—
the use and abuse of young children,

Unfettered by regulation, pornography has

grown more varied and efforts to control it
have failed. That is due to confusing ob-
scenity statutes and to the fight by such
groups as the American Civil Liberties Union
(ACLU) which believe censorship of such
material violates the 1st Amendment pro-
tecting free speech.

Now, with children being filmed and
photographed in hardcore sex acts, & wide
range of Individuals and agencies is begin-
ning to organize and fight the trend.

Several States have hurriedly introduced
legislation aimed at banning child pornog-
raphy. None has yet been passed. One bill
has been introduced in Congress and a sec-
ond is being drafted.

For law enforcement officials who have
grown largely ambivalent about porn prose-
cution, and for liberals who abhor censor-
ship in any form, the issue of child pornog-
raphy teeters on the cutting edge of the 1st
Amendment, a litmus test of what is or isn’t
truly obscence.

"Just & few years ago, it was stralght sex
between couples,” sald Robert Kendall, a
Justice Department attorney specializing in
obscenlty prosecution. “Then we escalated to
explicit ejaculation, then groups of three
and four people, then blsexuality, S&M,
bestiality, urination and defecation, then
snuff.

“Now, we're going through a very bad stage.
Children. In order for pornography to sur-
vive, there must be a new product. They'll
do anything to make that almighty buck.”

While publlc and judicial attention—and
outrage—have largely heen focused on such
highly visible and well publicized smut vehl-
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cles as the movie “Deep Throat" and the
magazine Hustler, child porn in the past
year or so has moved into the adult book-
stores and porno mail order houses largely
unmolested by the law. Today, it accounts
for as much as 10 percent of the market by
some informed estimates.

It has done so largely because of public
ignorance, and the fact that obscenity laws,
a gray area at the best of times, makes no
distinction between kidporn or any other
kind.

“The average person has no idea of whats
on sale in porno shops because they never
go in them" said the LAPD's Martin.

“It's such a distasteful subject that the
news media generally doesn’t want to touch
it. We belleve child porn alone is a multi-
million-dollar portion of the industry and
it's gettlng bigger. This isn't consenting
adults. These are confused, frightened chil-
dren, To me the crime has no equal.”

Dr. Judianne Densen-Gerber, a New York
psychiatrist, lawyer and soclal activist, has
been touring the United States recently,
shocking community groups by screening a
child porn film and displaying hard-core
magazine examples of the trend.

An unblased zealot on this particular sub-
ject, her aim is to stir public outrage against
this material, not hard to do when she opens
her suitcase full of kidporn magazines and
screens a film of a young brother and sister
pathetically attempting Intercourse and
other sex acts,

“On occasion, I've recommended pornog-
raphy for my patients and I've even enjoyed
erotic material myself,” she said. “But this
stuff isn’t 1st Amendment material. I'm not
going to answer some limousine liberal's free
speech argument. I don't think I have to.

“Common sense tells me that this goes way
beyond free speech. This is mutilation of
children. These aren't consenting adults.
They're victims, The 1st Amendment isn't
absolute, and if I have to give up a portion of
my 1st Amendment rights to stop this stuff,
then I'm willing to do it."”

Her comments were echoed by a colleague,
Fred Cohen, executive director of The Odyssey
Institute, an agency founded by Densen-
Gerber to help the socially disadvantaged.
Odyssey, which specializes in drug addiction
and child abuse, is in the forefront of the
campaign against child pornography in New
York.

Said Cohen: “We have come up against
civil libertarians who hate what we are do-
ing and take the adult side that there must
be total freedom. We don't care what the
adult reads, but what about the trauma to
the children involved? The child's rights
must take priority.”

Authorities say tracking down those pro-
ducing the books and films is extremely diffi-
cult and sometimes impossible, Police argue
that If the distributors and salesmen can be
quickly and effectively prosecuted, they will
refuse to handle child porn, and if no one
is willing to sell it, the producers will be
forced to quit making It.

The 1st Amendment dilemma was put to
Alan Reltman, assoclate director of the
American Civil Liberties Union, which re-
cently felt obliged to publi=h a position paper
on its attitude toward child pornography.

An ACLU committee studied the guestion,
viewed examples of kidporn and decided
that while it is all right for authorities to
prosecute those producing the materlal, the
ACLU does not supnort prosecution of porn
distributors and adult bookstores selling it.

“There i{s an important orinciple of free
communlication,” argued Reitman, empha-
sizing that he personally found the ma-
terial repugnant. “If you start making
distinetions (between degrees of pornogra-
phy), vou weaken the princivle and open
the door to further censorship.”
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Asked about the contention that it is ex-
tremely difficult to track down the produc-
ers of this material, and that police are
generally forced to concentrate on the na-
tional distributors and adult bookshop own-
ers, Reitman sald:

“Then the police will just have to try
harder.”

Authorities around the country contacted
by The Washington Star said that at virtu-
ally any big city adult bookshop, and prob-
ably all porn mail order houses, one can
view peepshow films or buy books and movies
involving children as young as four or five.
Police raids tend to push the stuff tempo-
rarily behind the counter, but it quickly
reappears when the heat is off.

New York Dist. Atty. Robert Morgenthau
last week assured a visiting reporter that
Times Square, following a series of police
raids, had cleaned its shops of child porn.
Morgenthau was wrong: Three of the area's
dezens of porn shops were visited randomly
and each had a selection of hardcore peep-
shows and movies, along with books involv-
ing children.

In the District, one of the few jurisdic-
tions with a law explicitly covering the
“lewd exhibition" of children’s genitals, both
the Justice Department's Kendall and a
D.C. police spokesman were equally confi-
dent that child pornography wasn't being
sold in the capital, A quick survey of 14th
street NW turned up child porn books and
movies,

Elsewhere, the story is much the same.
“It’s wide open,” complained Nick Ivarone
of the Chicago police department. “I've got
stufl purchased in this city involving little
boys and girls that would make you sick."

Said Robert Leonard of Flint, Mich., presi-
dent-elect of the National District Attorneys'
Assoclation (NDAA): “You can't believe this
thing. It's fantastic. We've just formed a
special nationwide task force of district at-
torneys to try and come to grips with it and
our preliminary survey shows that it seems
to be just about everywhere, I belleve prose-
cution of pornography ought to have a low,
if any, priority, But this stuff is a whole dif-
ferent ball game."”

Not surprisingly, child porn emulates
adult fare, from simple nudity to extreme
perversion, with bestlality apparently the
only area yet to be exoloited.

Magazines such as Lollltots, Nature Boys,
and Moppets and Teens purport to be of
“cultural, scientific, educational and soclo-
logical” wvalue. Prepubescent and early teen-
age girls and boys are photographed in awk-
ward poses designed for maximum exposure
of the genitals . . . all under the guise of
being sexually healthy nudist-type publica-
tions.

Others, such as Naughty Horny Imps,
Children Love, Chicken Hawks and Pre-Teens
and Older Men, along with movies with simi-
larly sugeestive titles, make no such pre-
tense. They show expllelt sex acts between
young chlidren of both sexes, and between
children and adults, both homosexual and
“straight.”

The combinations and the activities seem
Imited only by the pornogravher’s imagina-
tion and the limits to which he, or she, are
willing to exololt the children. The klds
themselves often seem confused, and in the
movies, can sometimes be seen looking off
camera, walting for Instructions on how to
proceed.

Amazingly, even these items do not push
the new outer limits of porn. Two books ob-
tained by Densen-CGerber are virtual primers
for incest and pedophilla, actually encourag-
ing 1t.

One book contalns full color photographs
of a girl about seven or eight and a man rep-
resented as her father. An accompanying
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pseudo-sociological text extols the joys and
virtues of incest “in this enlightend age”
with detalled instructions on the physical
techniques required to accompiish it. The
chiid’s bewlldered expression throughout the
magazine speaks volumes in support of Den-
sen-Gerber’'s campalgn.

The other publication Is simply titled
“Lust For Children” and chronicles, in
graphie, full-page drawings and text, the ad-
ventures of a child molester who spots two
young girls in a park. Written and drawn en-
tirely from the man’s point of view, it de-
tails how he buys them ice cream, lures them
to his house, plays various games to win their
confidence, then sexually abuses them.

One part of the story instructs the reader
to ignore any struggle or protest from the
children, stating that little girls are naturally
promiscuous and such protest really means
they are enjoying it. The message throughout
is that child molesting (that expression is
never employed) is harmless and fun. The
book conc.udes with drawings of two laugh-
ing children happily accommodating their
new-found “friend” in a varlety of sexual
activities.

Although none of those campalgning
against child porn claim to have seen any
definitive cause-and-effect studies, they say
common sense indicates that such books as
“Lust For Chlidren” can only encourage the
activity they portray.

The LAPD's Lloyd Martin agrees. “Every
case (of child molesting) we've ever made
out here, the guy's had this material,” Mar-
tin sald. “Take one man who picked up a 5-
year-old girl in the park, The guy had two
briefcases containing 10 rubber dolls, candy,
a tube of Vaseline and a stack of books in-
cluding Lollitots, Moppets and one called
Daddy Loves Little Girls.”

Author Robin Lloyd says that during his
research for his book on boy prostitution, he
coliected 264 different boy and gir]l porn mag-
azines being sold in adult bookstores nation-
wide, some zo exclusive that they dealt with
such things as homosexual acts between
identical twin brothers.

In Los Angeles, where much of this mate-
rial is thought to be produced, police con-
ducted a study last yvear and concluded that
over 3,000 youngsters under the age of 14
were being exploited sexually in the city.

“Children have become commodities and
are bought, sold and traded for the financial
gain of the involved adults,” the Los Angeles
report states. “Every concelvable sexual act
is committed upon these young people, in-
cluding acts of sado-masochism."

Police investigating the problem believe the
children used in kidporn come from various
sources. The younger ones, particularly girls,
are provided by their parents—drug addicts,
porn performers themselves, most often par-
ents having incestuous relationships with
thelr children,

The young teens are sometimes runaways
or streetwise youngsters lured into the trade.
Some are sent by unwitting parents to re-
liglous summer camps run by homosex-
uals. The children are drawn into the ac-
tivity, then become too frightened or
ashamed to tell their parents. And some chil-
dren are simply victims.

“We find now that practically all child mo-
lesters take polarold pictures of their vic-
tims for their own enjoyment, and for sale,”
Martin said, “Then a lot of fathers perform-
ing incest on their sons or daughters will let
them be used in films, or will exchange
photographs with others, and these will end
up being published.”

Last January, a Security, Colo.,, couple
was charged with selling their 12-year-old
son for $5,000 for sexual purposes to a Texas
man who took the boy to Los Angeles. A
social worker in Rockford, I11., was jailed last
year after permitting a pornographer to film
his three foster sons. The fee: $150 per chlld.
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Boys and girls from broken and problem
homes, runaways or kids allowed to wander
without parental supervision are often lured
into the trade.

“These kids are easy targets” sald Martin.
“Their home situation is deplorable. Money
doesn't mean much to a lot of these kids.
What they crave is love and affection.”

Equally depressing is the ultimate effect
of this activity on the children themselves.
Those studying the problem feel the children
will suffer lasting harmful effects and—just
like battered children who grow up to beat
their own infants—will probably grow up and
become sexual abusers themselves.

Said Dr. Vincent Fontana, a child sex abuse
expert at New York's Foundling Hospital:
“There is a great deal of psychological scar-
ring of these kids, and God only knows where
they will end up . . . drug addiction, alcohol-
ism, sexual acting out. As these kids grow up,
they're going to have real problems."

Densen-Gerber agreed. "We know psychi-
atrically how destructive this inappropriate
sexuality is to our children. It leads them to
Join our deviant population of drug addicts,
prostitutes, teen-age parents and criminals,”
she said.

Authorities say that perhaps 70 percent of
the child porn market now involves young
boys—"chickens” in the vernacular—and
adult male homosexuals. A vast and well or-
ganized network caters to the ‘'chicken”
trade with books, movies and boy prosti-
tutes.

Robert Leonard, the NDAA's president-
elect, sald investigations into well organized
boy prostitution and porn rings are currently
under way in Michigan, Loulsiana, Tennessee,
Pennsylvania, Rhode Island and Virginia.

Beveral of the rings have operated out of
religlous-type camps. In Tennessee, the Rev.
Claudius Vermllye Jr., an Episcopal priest op-
erating a farm for wayward boys, was charged
recently with staging homosexual orgies with
the boys and photographing the action for
sale to magazines,

Off Traverse City, Mich., a phony religious
group set up a camp on North Fox Island in
Lake Michigan and flew upwards of 200 boys
out to the Island for the pleasure of well-
heeled homosexuals. In New Orleans, it was a
Boy Scout leader staging similar activity with
members of his troop.

“On 42nd Street in Times Square and at
53rd and Third Avenue you can watch the
hawks waiting to pick up the kids,” said Lt.
Martin Kennedy of the police public merals
division. “You see kids 10, 11 years old. They
come downtown from the Bronx to make a
buck. These kids take an awful risk—you
should see some of the creeps picking
them up.”

The Los Angeles police study estimated
that some 25,000 Juveniles under 17 are cur-
rently involved In the “chicken” trade in the
eity. “When we get to them, they usually
break down and cry,” Martin said. “They are
very relleved to be out of it. They often are
too scared and ashamed to tell their parents
what they've been doing.”

There is a distinct sense of anger and frus-
tration among police and prosecutors over
the difficulties of prosecuting porn's newest
trend. Sexually abusing children is, of course,
8 very serlous crime, but tracking down the
offending book and movie producers to press
such charges is monumentally difficult.

They point to the obstacles. Pornographers,
especially those Involved In the seamier as-
pects such as kidporn, are transient and
anonymous. The stuff {5 guickly produced
in private homes or rented motel rooms, In-
criminating records aren’t kept.

The children have little idea of who 15 on
the other end of the camera, and often it
may be their own parents. The distributors
operate from a maze of constantly changing
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phony corporate fronts, with post office box
numbers, false names and addresses and the
best lawyers money can buy.

A measure of the frustration can be gauged
by examining some recent court cases in the
obscenity area. Larry Flynt was recently sen-
tenced to serve between T and 25 years for
publishing Hustler, a magazine specializing
in explicit plctures of nude women that in no
way approached the fare avallable in much of
the kidporn literature.

In New York and Los Angeles, several cases
involving felony distribution of child por-
nography are pending but three recent court
decisions involving hardcore child porn illu-
strate the disparity in sentencing obscenity
defendants.

In San Francisco, the owner of the Kearny
cinema was arrested for showing a 45-minute
movie, ““Young Lolitas Or Youthful Lust,"
which featured two girls aged about seven
and eight having intercourse and oral sex
with adult men and women. The man
pleaded guilty to a charge of contributing
to the delinquency of minors and was
placed on probation for two years.

New TYork police, tired of seeing pornmo
book store salesmen fined $50 or $100 on mis-
demeanor charges, set up an elaborate under-
cover adult bookstore in Times Square in an
effort to gather evidence against the major
distributors. Among eight persons charged
with felony distribution of obscene materials,
which inciuded child books and movies, was
Edward Mishkin, 62, described by the New
York District Attorney's Office as "New York's
Porn King." Mishkin, with a lengthy record
of pornography convictions, pleaded gulity to
a felony charge that carried a maximum of
seven years in jail. The judge ordered him to
spend 25 weekends behind bars.

Chicago authorities took several bookstore
owners to court for selling hardcore sex films
of children and adults. A three-judge panel
found the Illinois obscenity statutes too
vague and the cases were thrown out of
court.

Today, only slx states have laws prohibit-
ing obscene performances by minors. As the
tide of child porn rises, several state legisla-
tures are attempting to evade 1st Amend-
ment questions and the cloudy legal aspects
surrounding obscenity prosecution and write
specific laws prohibiting this particular as-
pect of child abuse.

e ——

HOTLINE FOR INVENTORS IS A
PHONE CALL TO TECHNOTEC

Mr. STEVENSON. Mr. President, the
following article, which appeared in the
Washington Post on April 11, 1977,
touches on a eritical area of science and
technology policy: Matching technologi-
cal developments with potential users of
that technology. If is clear that economie
development depends heavily on techno-
logical development, and if technology is
to serve humanity as effectively as it
might, such matchups must exist as early
in the development of new technology as
possible. A prineciple concern of the Com-
merce Committee's new Subcommittee
on Science, Technology, and Space will
be an examination of questions related
to technology innovation and transfer.
Mr. President, I ask unanimous consent
that the Washington Post article te
printed in the RECORD,

There being no objection, the article
was ordered to be printed in the Recorp,
as follows:
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| From the Washington Post, Apr. 11, 1977)
THE HOTLINE FOR INVENTORS IS A PHONE CALL
T0 TECHNOTEC
(By Barbara Bright Saguier)

Jim Decker of Modesto, Calif., listed an
immersion freeze-heat peeling process for
fruits and vegetables on Technotee, Control
Data's technology exchange subsidiary.
Within a few months, he had negotiated
licenses for the new process in Norway, Po-
land, Spain, Japan and the United States.

*“The Poles,” sald Decker, "are interested
in the process to french-fry potatoes and
ship them to a Western European market;
a Norwegian company is interested in the
process for fish.”

The Technotec listing cost him only $68
and a few telephone calls. The process in-
ventor, Decker estimates, soon will be earn-
ing $200,000 to $300,000 annually from the
sales of his quick-freeze immersion machine,

Ed Harvey of Arlington, Va., an electrical
engineer and a maker of wooden toys,
gearched Technotec for queries on wood-
working. He found that a group of wood-
workers in Caracas, Venezuela, were seeking
a process for bending wood without its split-
ting or cracking.

Harvey's answer to the gquery required only
& week's research here among literature from
chemical companies and the USDA, but he
provided the Venezuelans with infermation
unavailable in Caracas and earned himself
about $350 for the effort.

Matching a technological process and its
potential user is the aim of Technotec, a
technology transfer operation that is the first
to make use of a worldwide computer net-
work.

The technology data is banked and re-
trieved from the Control Data Corp.'s $1 bil-
lion Cybernet network, which has more than
5,000 computer terminals in meore than 150
cities in 15 countries.

Technotec was set up a year ago to take
advantage of that network and to foster Con-
trol Data president William Norris' personal
interest in technology transfer. According to
Ralph Sheehy, a Control Data spokesman,
the purpese of communicating technologies
is to prevent time being wasted by ''a re-
invention of the wheel.”

Bheehy calls Technotec “a yellow pages of
technology.” An inventor of a new process
or technique can list his brainchild on Tech-
notec for a year at $100 for a 1,000 character
description. Someone looking for the service
can search the Technotec data bank, using a
telephone or telex connection to a computer
terminal, for an average charge of ¢8 to $10,
according to the time involved.

If a searcher finds a process he believes
will be useful or a gquery he believes he can
answer, the fee is usually $50 for a contact.

In a single year of operation, Technotec
has listed some 11,000 different technologies
from 270 countries, according to Sheehy.

The Sovlet Union has 47 listings. About
10 US. agencies—including NASA (with 37
technologies), the Energy Research and De-
velopment Agency, the National Sclence
Foundation and the Maritime Administra-
tion—are users of Technotec.

The French atomic energy committee has
listed descriptions in energy, chemistry,
metallurgy and pollution control. Volks-
wagen in West Germany has described a
portable solar radiation collector and a new
pulse measurement instrument for medical
use. India has described how to produce
baby food from buffalo milk and caffeine
from tea waste.

Listings on the Technotec data bank are
described not as products but as processes.
A search for the Technotec system using the
key words "fish . . . freeze . . . food”, for
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example, turned up the process that Decker
listed.

Control Data spokesman say they have no
way of knowing how many searchers have
used the Technotec system, Philip J. Bifulk,
president of Technotec, said that revenues
from the Control Data subsidiary are in-
cluded in the company’s product-line cate-
gory, which last year showed a profit of $500
million. “We do not break down revenue
figures below that level,” he said.

According to Bifulk, more Americans are
looking for foreign technology than there are
foreign countries looking for American tech-
nology.

Most exchanges on Technotec are still do-
mestic, however. Recently the technology
transfer system arranged = waste exchange
service In the Minneapolis-St. Paul area to
match up companles that have unwanted
waste products with those that have a use
for the same waste products.

Zine sludge slurry, from an electro-plating
company, was the first item listed—and the
next day a paint manufacturer was search-
ing the computer data bank for a waste orod-
uct he could use as a source of zinc for pig-
ments. He found it: zinc sludge slurry.

MEDICAL CARE

Mr. JAVITS. Mr. President. as the
Congress grapnles with the rising costs
of health care. I believe we must not lose
sight of the terrible burden that these
costs place on our Nation's older citizens.
The causes of cost increases are highly
complex and arise from a combination of
factors including open-ended, cost-based
reimbursement, porliferation of un-
proven services and technologies, lack of
effective planning, rising expectations
and consumer demands, and many
others.

I believe it is grossly unfair, however,
to ask the elderly, when they are living
on fixed incomes and are particularly
vulnerable to inflationary pressures, to
underwrite these mounting costs out of
their own pockets after a lifetime of
work. I commend the efforts of my col-
leagues Senators CHURcH and WILLIAMS
to roll back the medicare hospitalization
deductibles and long-term care coinsur-
ance rates to 1976 levels, and I favor
other reforms of medicare such as re-
quiring physicians to accept “assign-
ment” and not bill additionally medicare
beneficiaries for the care provided.

A recent commentary in the New York
Times details poignantly the financial
plight of the elderly and dramatizes the
need for medicare reform.

Mr. President, I ask unanimous con-
sent that this article be printed in the
RECORD,

There being no obiection, the article
was ordered to be printed in the Recorbp,
as follows:

[From the New York Times, Mar. 3, 1977]
MEeDICAL CARE
(By Richard Phalon)

Medicare has proved to be something of
a Catch-22 for people over age 65. It was
originally designed to help take up some of
the slack left by private health-insurance
plans. Rising medical costs have so eroded
the value of Medicare, however, that private
health insurance has become more important
than ever.

One sign of that is the number of individ-
uals who rely on outside coverage to fill
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the increasingly large gaps left by Medicare.
According to the Health Insurance Institute,
some 12 million people over 65 carry one form
of health insurance or another, That works
out to about 52 percent of the 23 million
Americans who carry Medicare cards.

It's easy to understand why outside health
insurance has become so important. Medicare
was not meant to cover all hospital and doc-
tor bills. Over the years, however, it has In-
creasingly picked up less of the burden in a
trend that continued to gather momentum
with changes in the law that became effec-
tive Jan. 1.

Both the hospital and doctor-fees segments
of the coverage work on a system of deduct-
ibles and co-payments. A decade ago, for
example, the deductlble on hospltalization—
the amount Individuals had to pay before
the Federal coverage took over—was $40.
Effective Jan 1, the deductible went to $124,
up almost 20 percent from a year earlier.

Co-payments—the amount of money indi-
viduals have to lay out as their share of hos-
pital bills—have been rising, too. After the
#124 deductible has been met. Medicine pays
all the ordinary costs of a semiprivate room,
covering drugs, laboratcry tests, X-rays and
the like, for the first 60 days in a hospital.

From the 61st to the 90th day, the patient
has to make a co-payment of $31 a day, up
from $26 last year and from $10 a day a
decade ago.

Beyond the 90th day, a patient can draw
on a once-in-a-lifetime reserve of an addi-
tional 60 days. The co-payment on those days
rose on Jan. 1 from &52 to §62 each, a long,
painful way from the charge of only $20 a
day that applied in 1968.

Thus, even with the help of Medicare, a
hospital stay of five months could mean out-
of-pocket costs of $4,650.

Getting insurance to cover the gaps in
Medicare is no longer so easy as it once was.
Many Insurers, including most Blue Cross/
Blue Shield organizations, offer packages that
cover the deductibles and co-payments or
slip into gear after Medicare benefits have
been exhausted.

The Guardian Life Insurance Company, for
example, has been selling a gap-filling policy
that picks up the co-payments from the 61st
through the lifetime reserve days, and, among
other extras beyond that point pays up to
$60 a day for room and board for another
year.

According to Gerald Parker, vice president
for health insurance, Guardian did well with
the policy until 1974, when “we began to
take a real shellacking." Then costs rose so
quickly that the company began to show
“six-figure losses.”

The New York State Insurance Commis-
sloner approved a 25 percent rate increase
in 1975 and an additional 50 percent increase
last year. The annual cost of the policy—$116
in 1866—has jumped to $216 a year and the
company is no longer selling to all comers.

Blue Cross and Blue Shield of Greater
New York has also had to ask for rate in-
creases to cover the higher cost of deducti-
bles, and—Ilke Guardian Life—has been lim-
iting new enrollments in its Senior Care
“medigap” plan to individuals who already
carry standard Blue Cross policies.

That will change some time this spring,
when Blue Cross plans to open its subserip-
tion books for one month to new enroll-
ments. The date has not been set. The cost
of the policy will go from $18.72 quarterly to
$24.21 quarterly on March 1.

The benefits on Blue Cross medigap policles
vary from state to state. The Greater New
York plan, for example, both picks up the
hospitalization deductible and provides help
beyond the lifetime reserve days.

Very few policies of any kind, however, are
designed to cover all of the costs of a cata-
strophic illness, and the shrinking avalil-
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ability of medigap coverage suggests that the
best time to buy supplementary health in-
surance is before age 65.

RADIO FREE EUROPE AND RADIO
LIBERTY

Mr. JACKSON. Mr. President, it is
heartwarming for us in the Senate to
receive evidence of the effectiveness of
programs we support. One such bit of
evidence came recently when Vladimir
Bukovsky, the heroic Soviet human
rights advocate, said in Munich that he
had kept abreast of the events outside
his prison walls by listening to Radio
Free Europe/Radio Liberty, Inc., on a
makeshift receiver which he secretly built
while imprisoned.

While RFE/RL continue to be jammed
by the Soviets and certain East European
countries, the message gets through to
audiences eager to exercise their right to
a free flow of information as recognized
in the Helsinki accords.

In this connection, Mr. President, I
believe by colleagues will be interested in
an April 7, 1971, story in the Washington
Post by Michael Getler, and an April 9,
19717, editorial from the Washington Star,
which discuss the current activities and
needs of RFE/RL.

I ask unanimous consent that these
two articles be printed in the REecorb.

There being no cobjection, the articles
were ordered to be printed in the REcorp,
as follows:

[From the Washington Post, Apr. 7, 1977]
U.S. BROADCASTS REACH SOVIET JAILs
{By Michael Getler)

MUNICH, April 6—Vladimir Bukovsky has
spent almost a third of his 34 years in Soviet
prison camps and “hcspitals.”

In one of those camps during 1968 and
1860, the exliled Soviet dissident said in an
interview here today, he was able to hear
the U.S.-sponsored Radio Liberty broadcasts
on a make-shift radio that had been built
secretly in the camp.

The Carter administration has asked Con-
gress for $45 milllon in additional funds to
double the power of transmitters used by
Radio Free Europe (RFE) and Radio Liberty
as well as the world-wide facilities of the
Voice of America.

Soviet efforts to block these broadcasts by
electronic jamming “covers the big cities,”
Bukovsky sald, “but it doesn't work so well
in the suburbs where this camp was. We
could hear quite well.”

Bukovsky, who was freed last December in
exchange for the release in Chile of jalled
Communist leader Luis Corvalan, was here
yesterday to talk with employees of Radio
Liberty, which broadcasts to the Soviet
Union, and Radlo Free Europe, which beams
broadcasts at five other East European Com-
munist countries.

Bukovsky said his short visit was meant to
offer advice to the stations on the content of
the broadcasts. But his remarks about being
able to hear an otherwise jammed broad-
cast in the suburbs dramatizes the com-
plicated electronic battle being fought daily
in the airwaves between the United States
and the Soviet Union over these broadcasts,

The Voice, which is an official part of the
U.8. government, sticks mostly to presenta-
tion of world news and explanation of U.S.
government policies and is not jammed by
the Soviets or its allies.

The recently combined RFE/RL operations,
however, draw frequent criticism from the
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Soviet Union and its allies. They broadcast
in 22 local languages—news that is fre-
guently suppressed by local censcrs or that
focuses on the internal affairs and argu-
ments of Communist nations.

The stations, transmitting from West Ger-
many, Portugal and Spain, have been re-
peatedly denounced by Soviet Communist
leader Leonid Brezhnev as a flagrant inter-
ference in internal affairs, and are strongly
supported by President Carter as one of
America's "most valuable instruments™ in
its commitment to the free flow of informa-
tion and ideas.

The Radio Liberty broadcasts to the So-
viet Union are heavily jammed. The RFE
broadcasts to Czechoslovakia and Bulgaria
are also heavily jammed as, to a lesser ex-
tent, are those to Poland. Only Rumania and
Hungary do not fam them.

Most of the transmitters are some 20 years
old and are widely viewed as underpowered
and outmoded.

The Carter administration’s plan to mod-
ernize this equipment involves replacing four
old 10 kilowatt transmitters in West Ger-
many with 2560 kw transmitters and anten-
nas and to add seven of the more powerful
250 kw transmitters in Portugal.

The idea is to help break through the areas
of heaviest Jamming, to carry the signal fur-
ther to other areas of Eastern Europe, and
to make what Is a weak signal now to lis-
teners in some areas stronger and thus more
“attractive.”

Increasing the power from 10 kw to 250 kw
dces not mean a 25-fold increase. It means,
explains engineering director Earnal Camp-
bell, increasing the original signal sent to
listeners by some 15 decibels.

In simple terms, Campbell explains, a
single decibel is the slightest change in
sound level that a person can perceive.

Campbell says trying to counter more pow-
erful broadcast transmissions with more
powerful jamming is not a simple matter.

For one thing, it is hard to black out a
Iarge geographic area, which explains why
the Communist countries try to focus on the
cities. With the higher power, however, the
outskirts of places like Prague, Czechoslo-
vakia, are viewed as certain to have better
reception.

Tn addition, at certain hours of the day,
transmission from west to east has certain
atmospheric advantages that eannot be fully
offset by jammers trying to push electronic
energy In the opposite direction at the same
frequencies.

The RFE/RL broadcasts from West Ger-
many &re sent via the low-end of the short-
wave radio band. Identical broadcasts are
made from Pertugal using the high-fre-
quency end of the shortwave band, bovncing
the signals off the ionosphere and into East-
ern Europe

The high-frequency broadcasts are harder
to jam than the low-frequency, and would
present even more of a problem with more
powerful transmitters,

RFE claims it now reaches some 13 million
listeners dally and RL between 3 to 4 million.
They say listener ratings have held up despite
data from various monitoring techniques
that shows that the currently low-powered
eignal has been declining in relative strength
in the last 10 years In some areas as more
powerful stations have come on the air.

In 1657, Campbell says, there were less than
10 transmitters of 200 kw or more. Today, he
says, there are about 250,

Assuming that Congress approves the
money, Campbell estimates it will then take
almcst three years before the first new sta-
tion is operating.

The stations also face a potentially sticky
situation with the Bonn government, which
must approve the new transmitters near here.
Bonn has always gone along in the past, but
Brezhnev is expected to visit here later this
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year and is expected to lein on the Germans
to oust the U.S.-sponsored stations, which
were run with heavy CIA involvement until
Congress took over support in 1971,

Stroliing through the newsroom here today,
Bukovsky said that as important as the U.S.
stations were, “they were not perfect.”

He said that at times a year or two ago he
felt they pulled some punches by not broad-
casting the names of arrested dissidents or
backing away from discussion of Soviet prob-
lems because the State Department regarded
it as interference.

“I came here to help,” he sald. “To tell
them to mix information and diplomacy, to
keep in mind they are speaking with people
and not governments and not to be more
timid than President Carter."”

Bukovsky, perhaps inadvertently, used the
same word Carter did when the President met
with the Russian exile last month at the
White House and told him that as president
he would not be “timid" in his public state-
ments.

Carter's proposal last month for the new
equipment came on the heels of a sharp blast
from Brezhnev over the President’'s stind on
human rights, making the RFE/RL proposals
even mcre infurating than they would nor-
mally have been for the Soviet Union.

The study that led to the proposal was be-
gun by the Ford administration and officials
here prefer to think of the timing of the Car-
ter statement on the eve of Secretary of State
Cyrus R. Vance's recent trip to Moscow, &s "a
historical accident.”

[From the Washington Star, Apr. 9, 1877]
AMPLIFYING THE VOICE

In the mounting evidence of President Car-
ter's seriousness about human rights, noth-
ing is more welcome than the White House
request to Congress for substantial increases
in United States-sponsored radlo broadcasts
to the Soviet Union and Eastern Europe. The
President's request is for doubling the trans-
mitting capacity of Radio Free Europe and
Radio Liberty and for enlarging Voice of
America capacities some 25 per cent.

These offspring of the Cold War have had
many ups and downs of popularity, both in
this country and abroad, since they were
established in the PFifties. To begin with,
they were missionary m gers, taking the
gospel of democracy to the Iron Curtain be-
nighted, and Americans were all for them.

Then, in the early Seventies, a CIA con-
nection came out, and enthusiasm cooled.
Even before that, there had been criticism
of the approach. There was too much jus-
tifying of American forelgn poliey, it was
saild, and too Iittle objective reporting of
elther world news or life in the United States.

Meanwhile, countries where there were
American transmitters chilled and thawed
a5 the ideclogical tone of their governments
changed. The chief examples were Portugal
and Spain, where the acceptability of Amer-
fcan broadcast installations changed with
a succession of political upheavals.

The one constant in the situation was In
the audiences. Soviet bloc governments kept
protesting and Soviet bloc cltizens kept
listening.

Radlo Liberty and Radio Free Europe have
shaken off the CIA label in the last few years.
They have also changed their approach to one
that stresses straichtforward news and news
analysis rather than anything tainted with
apologetics.

The Voice of America Is still charged with
explaining official United States policy and
with helping non-Americans to understand
American ways. Even in the VOA, however,
the emphasis is less narrow and self-justify-
ing now than it used to be. The point of all
these broadecasting operations is no longer
to sell anybody a viewpoint, but to ease
tensions by an exchange of ideas.

As American overseas Information officers
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have grown more sophisticated about their
work, it has become increasingly clear to
them that straight, factual accounts of
what's going on in the world make their case
better with closed-off Communist socleties
than elaborately tailored persuasion. And
that merely keeping up awareness of life in
the outside world for these people is a power-
ful nourishment to the spirit of freedom.
President Carter is to be applauded for
being so perceptive about the way these pro-
grams fit in with his hope of encouraging
human rights around the world. His pro-
posal to start new such programs beamed at
Africa and the Western Pacific compounds

the good news.

THE FAIRNESS DOCTRINE

Mr. BAYH. Mr. President, I call the
attention of the Senate to an extremely
jmportant ruling of the Federal Com-
munications Commission made on April
7 in response to a complaint which Sen-
ator Asourezk, the Energy Action Com-
mittee, and I filed last August.

We contended in our complaint that
the networks and several television sta-
tions had violated the FCC’s fairness
doctrine by repeatedly airing oil com-
pany advertisements regarding the in-
tegration of the oil companies without
extending time to others to offer an op-
posing view. Though the FCC found only
one station in violation of the doctrine,
its ruling upholds the principles of our
position and is of immense importance.
It will put stations and networks on
notice that in the future so-called in-
stitutional advertising must be examined
for political content, and when such con-
tent exists, other views must also be
aired.

Mr. President, many of the very im-
portant issues of public policy which will
be debated in Congress in the years to
come will directly affect many of the
largest corporations in the world. Those
corporations cannot be permitted to tip
the scales of the debate on those issues
by instituting self-serving media blitzes.
This is exactly what we experienced re-
garding the oil divestiture issue, and this
FCC decision will help insure that we
do not have such an experience again.

Mr. President, I ask unanimous con-
sent that articles from the Washington
Star and the Wall Street Journal regard-
ing this decision be printed in the
Recorp. I also ask unanimous consent
that the text of a letter from James F.
Flug, executive director of the Energy
Action Committee, to the presidents of
the three major television networks be
printed in the Recorp. This letter con-
tains a very articulate discussion of the
many serious issues which are raised by
the increased incidence of oil company
issue advertising and merits the atten-
tion of all Members of Congress.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

|From the Wall Street Journal, Apr. 8, 1977]
TV Srarton Is Torp To Give OTHER
Sme oF “OPTION' AD ISSUE

WasHINGTON.—The Federal Communica-
tions Commission put broadcasters on notice
that they must also cover the other side of an
issue when they air “option" advertisements.

The FCC found that a televislon station
here violated the commission’s fairness doe-
trine when it carried a large number of Tex-
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aco Inc. ads defending integrated oil compa-
nies but didn't adequately air the views of
those who want to break up the major oil
companies.

The ads were challenged by the Energy
Actlon Committee Inc. and two Democratic
Senators, Birch Bayh of Indiana and James
Abourezk of South Dakota. They contended
that WTOP-TV, owned by a Washington Post
Co. subsidiary, had broadcast 53 Texaco com-
mercials that opposed divestiture legislation
without letting the other side present its
viewpoint.

The FCC ordered WTOP-TV to glve pro-
ponents of divestiture legislation airtime to
make their case. The commission calculated
that the 53 Texaco commercials totaled 41
minutes, while the station gave only five
minutes In news reports to the progress of
the divestiture legislation In Congress. The
five minutes of news broadcasts didn't “af-
ford a reasonable opportunity for the ade-
quate presentation of contrasting views” the
FCC said.

At the same time, the FCC rejected chal-
lenges the Energy Actlon Committee had
filed against the American Broadcasting Co.
and National Broadcasting Co. television net-
works and against an NBC-owned station
here. The group claimed that they had like-
wise, violated the falrness doctrine by car-
rying the Texaco commercials.

But the commission sald the Texaco ads
weren't carrled as extensively on those net-
works and WRC-TV as on WTOP-TV. NBC
also resented conslderable news and publie-
affalrs programming on the divestlture Iis-
:m:i that gave balanced coverage, the FCC
sald.

James F. Flug, director of the Energy Ac-
tion Committee, said the commission's decl-
sion gave proponents of oll company divesti-
ture a chance to be heard on television.
“‘Broadcasters will now be responsible for
looking beyond the surface of the subtle
pseudo-psychological commercials to find the
real political messages they contain,” he said.

A sookesman for WTOP-TV sald he
wouldn't comment until he read the FCC
decision.

Noting that it wasn't a party to the pro-
ceedings, Texaco sald, nonetheless, that 1t
was "dlsappointed” by the reports of the rul-
Ing “since Texaco considered that advertise-
ment to be a message providing Information
to the American publlc on how the com-
pany’'s operations serve the needs of its cus-
tomers.”

The FCC sald that while the Texaco com-
mercial didn't explicitly mention divestiture,
it Implicitly dealt with the issue by asserting
that an oll company “llke Texaco” could put
many parts of the oll business together efll-
clently and economically.

[From the Washington Star, Apr. 8, 1977]
WTOP RULED IN VIOLATION ON FAIRNESS
(By Stephen M. Aug)

The Federal Communieations Commission
has ruled that the Washingt~n Post’s tele-
vision station here, WTOP-TV (Channel 9),
has violated government fairness standards
for broadcasters because of an oll company’s
commercials,

The ruling is being halled by groups that
want fo break up the oll companies, and they
say thev're going to go further: They'll try
to convince the major networks to take some
oil company advertising off network news
proerams.

The FCC decision—by a 6-1 vote with Com-
missioner Margita White dissenting—results
from a complaint filed last August by two
Democratic U.S. senators, Birch Bavh of
Indiana and James Abowrezk of South
Davota., and the Energy Actlon Committee
against WTOP-TV, the ABC and NBC net-
works and WRC-TV here.

The complaints contended that the net-
works and stations had broadcast repeatedly
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Texaco Inc. advertisements aimed at con-
vincing the public that legislation to break
up the oil companies was unwise and should
be defeated.

Because the commercials advocated only
one side of a controversial issue of public
importance, the two senators and the energy
group argued, the broadcasters were required
by the FCC's Falrness Doctrine to offer time
to others to give an opposing view.

The commission’s decision, handed down
yesterday, sald that indeed the commercial
advocated only one side of the issue of break-
ing up the oil companies, but that with the
exception of WTOP-TV the commercials were
broadcast only a few times.

In the case of WTOP, the FCC noted, the
station had aired the commercials 53 times
for a total of 41 minutes. In its defense the
station sald 1t had broadcast contrasting
views. But the FCC found that thls comprised
about five minutes worth of network news
reports which *“merely discussed the divesti-
ture issue in general terms.”

As a result, the FCC sald, the station had
not adhered to Its obligatlons to be fair. It
gave the station 10 days "to fulfill its obliga-
tion of presenting a balance of opinion on
this issue.”

James Lynagh, manager at WTOP-TV, said
yesterday that no declsion had been made on
how the statlon wlll comply with the FCC
order. “We have not received anything but
a copy of the press release,” Lynagh said, and
“until we have time to read the commisslon's
full determination and review it I will have
no comment."”

The Texaco commercials In question were
also broadcast by WMAL-TV (Channel T)
here, owned by Washington Star Communli-
cations Inc. However, WMAL last August
agreed to alr contrasting views and no com-
plaint was filed against 1t.

James PF. Flug, director and counsel at
Energy Actlon, sald the FCC decision “strikes
an important blow for the publlc interest.”
He sald, "No longer will the major oll com-
panies be able to hide behind the facade of
‘institutional advertising’ as they try to sell
the American people on the oil industry’s
point of view on controversial public issues.”

Flug sald his group Intends to take the
meatter further. He said Exxon Corp. and Gulf
Oil Corp. both have become major sponsors
of network news and public affalrs programs.
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DEAR :

Bince your network newscast Thursday
night omitted any mentlon of the Important
fairness decision released that day by the
Federal Communications Commission, we
wanted to be sure that you were aware of
it, to offer our assistance to you in imple-
menting it fully, and to ralse a broader Issue
of mutual concern suggested by the rising
tide of oll company issue advertising on
news and public affalrs programming.

The new Commission rullng establishes
clearly that, even though what purports to
be an “institutional message” relating to the
operations of an oil company does not ex-
plicltly mention a controversial public issue
by name, an obligation under the Falrness
Doctrine arlses when the assertions in the
ad address the “essence” of the Issue and
“espoucze the view” of those on one side of
the issue.

In looking at the extent of the Falrness
obligation in such circumstances, the Com-
mission drew a line between the broadcast
of a "handful” of 1ssue spots and the re-
peated broadecast of such advertising. In
considering the fulfillment of the obligation
through news and public affairs programe-
ming, 1t reiterated the distinction between
“mere reportage of fact” and news reports
that “discussed the merits and advocated”
views opposed to those of the ads.

As you probably have notlced, during the
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pendency of the FCC proceeding regarding
the Texaco antl-divestiture ad, oll industry
“institutional” advertising, especially on
news and public aflairs programs, has in-
creased sharply. Exxon now regularly spon-
sors entire network news shows and all or
parts of weekend interview shows. Gulf Is
placing its ads on news shows on all three
networks. Texaco has continued its “institu-
tional” spots, primarily on entertainment
programming.

Many of these purportedly "institutional
ads, as did the Texaco “puzzle” ad, address
issues which lie at the heart of hotly de-
bated public energy policy questions, such
as strip mining, horizontal and vertical di-
vestiture, ofl and natural gas pricing, the
viability of renewable energy sources, the
safety of supertankers. And some of them
take positions advocating one side of these
issues. These are difficult and complex issues
in any context. They are more so when ad-
dressed subtly—If not subliminally—and
with a soft sell. It Is understandable that,
like the Texaco ad, they might slip through
unnoticed and untagged with a Falrness flag
after an “acceptabllity” process conducted in
New York by communlcations lawyers un-
famillar with current energy debates in
Washington and across the nation.

Although we cannot at this point forego
any Fairness claims which the repeated
broadcast of this advertising might already
have generated, our strong preference would
be to treat the circumstances of the recent
past as history, to draw instruction from
them, and to work together with you—
and the oil industry—to establish standards
and procedures that meet the needs and
rights of the networks, the oll industry
and the publie,

In particular we suggest that you:

1. Re-assess the “institutional” ads re-
cently placed by Exxon, Gulf, Texaco and/or
other major oil companies on your network
to determine whether they implicitly address
controversial energy issues,

2. Provide us with transcripts of these
ads so that we can also review them and
assist you in identifying any controversial
issues implicitly addressed.

3. As to ads repeatedly broadcast which
implicitly address controversial issues of
public importance, consider whether there
has been adequate presentation of contrast-
ing views, and if not, how best to do so
without interfering with the news judgment
of your news editors and correspondents,

4. Arrange to meet with us—in the pres-
ence of oil company representatives If you
wish—to discuss how we—and they-—can
keep your legal or acceptance staffs apprised
of current energy issues and the essential
sub-issues involved, whether and how we
can help you identify implicit issues in pro-
posed ads so that you can fully assess their
Fairness implications before they are aired,
and how we can assist you In meeting any
currently unmet Fairness obligations that
you discover.

But beyond any technical questions of
the Fairness Doctrine, or formal obligations
under FCC rulings, the growing presence of
oil company “advocacy” or “issue” ads on
news and public affairs programing raises
& broader set of very difficult and very sensi-
tive questions for your industry, questions
that go to the maintenance of your credibil-
ity, protection of the appearance—as well as
the fact—of independence, and preservation
of your rights to make your own
news judgments.

It is my purpose In this area merely to
raise those questions, not to prejudge them,
nor to advocate answers. The television peo-
ple to whom I have informally talked agree
that these issues merit further and wider
consideration within the networks,

Citing examples is perhaps the best way
to approach them:
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A network newscast sponsored entirely by
Exxon, which used most of its spot time
to extol the Alaska pipeline, on a night
when the lead story showed the President
and Secretary of State In Alaska extolling
the pipeline, and another story covered the
industry’s point of view on the natural gas
1ssue;

Another Exxon-sponsored newscast in
which two commercial spots, and one of the
filmed news storles, covered the industry's
point of view on the high cost of oll and
gas exploration;

A Sunday interview show with the Presi-
dent's energy advisor, sponsored in part by
Exxon with a “message” ad giving the com-
pany’'s position on some of the very issues
addressed by the reporters and guest;

Inauguration Day 1877, perhaps the most-
watched news night of the year, when Ameri-
cans could not see coverage of the event on
any network newscast that evening without
also seeing at least two, and in two cases
three, issue-type ads from Gulf Oil;

You and I know, because we know and
trust the producers and editors and corre-
spondents on tnoss shows, that In no way Is
their news judgment, their approach, their
selection of material or Interviewees, In fact
affected by the identity or the opinlons of
the sponsors. In most cases they do not even
known who the sponsors are or what posi-
tions those sponsors espouse in their com-
mercials on a particular night.

Yet the news staffs themselves must feel as
uncomfortable as I do for them when they
encountered examples like those above. For
they know that protection of their credibil-
Ity requires not only the fact of integrity and
independence, but, just as important, the
appearance of these qualitles In full
strength. If there is an appearance of con-
fliet of interest, either when an oll company
is a major sponsor of a newscast or interview
show covering energy issues, or when a par-
ticular oil company “message” ad relates to
the subject matter of a particular news story
or interview, then the credibility of the net-
work, the show, and the correspondents all
suffer, because & question may be raised in
the viewer’s mind as to whether the pro-
gram content has been affected by the spon-
sor's positions, especlally those advocated in
its commerclals.

And conversely, what can the editors and
correspondents think when, in the exercise
of their best professional judgment, they
have constructed a story, or a series of
storles, that provides a fair, balanced, ob-
Jective presentation of a complex energy is-
sue, only to find that their work appears
on a show with an oil company issue com-
mercial. In reality, proponents of one view-
point have been able to purchase additional
time (occasionally longer than the news
story itself) to expound their position slickly,
subjectively, and self-servingly. Should news
Judgments be superceded by advertising
Judgments?

More broadly—and more painfully—from
your polnt of view, should Exxon/Gulf/Tex-
aco/Shell/Mobil/Arco/Amoco, which to-
gether, the polls say, have the lowest public
credibility of any institution in American
life, be able to purchase a piece of—by rub-
bing up against—the credibility of Cronkite/
Chancellor/Brinkley/Reasoner/Walters, who
have the highest trust ratings in our land.
And should the network newscasters be re-
quired to have their high standing diluted
and sullied by their identification with thor-
oughly untrusted issue claims of “Big Oil."
Do these circumstances contribute to public
cynieism and discouragement by feeding the
American suspicion that nothing is safe
from the blandishments and economic power
of the major oil companies.

Expressed one last way, should the Amer-
ican people have thelr access to the day's
news, in its most timely and convenlent
form, conditioned on their willingness to
see and hear repeatedly, constantly, inces-
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santly, one industry’s point of view on a
whole range of debatable issues—not just
as to whose motor oll is better—but as to
basic facets of our lives—energy, economics,
environment.

Some of these gquestions apply to the ad-
vertising of others besides the large, in-
tegrated ofl companies, but the oil industry's
current and future ad campaigns deserve
special and immediate attention because:

They have, as a practical matter, unlimited
resources to buy expensive TV time, and
they are buying more than any other group
in America to get their non-product mes-
sages across;

On April 20 there will begin an extended
national debate on energy issues that may
involve hundreds of billlons of dollars of
additional profits to these companies, major
restructuring of their business, major shifts
in their power and practices.

With the stakes for them and for the
American people so high, we can expect the
companies to use every avallable avenue of
persuasion and propaganda to the fullest.
You and the other networks will thus be
placed in a difficult posltion—do you accept
growing amounts of the lucrative advertis-
ing no matter what the potential conse-
quences to your own stature? Or do you stop
now and anticipate these sensitive ethical
dilemmas, addressing and resolving them
before they create further problems?

Again, I do not propose Answers now.
Perhaps we are talking of an “airline crash"
type arrangement where energy issue ads are
automatically withheld if there are energy
issue stories. Perhaps we are talking about
limiting the number of spots that any one
sponsor can have on a news or public af-
fairs program. Perhaps we are talking of lim-
iting commercials on news programs to
product advertising. Perhaps we are talking
about a real test of the Mobil-type arrange-
ment where the Issue advertiser agrees to
pay for equivalent response time, or about
more free access time for all—on or off news
programs. We may be talking about all, some,
or none of these, But, I think it is vital that
you be talking about them now—within
your own network, with other networks, with
the oil companies, with us, and with the
public,

I stress again that in this area—beyond
Falrness—you and we need not be talking
to the FCC. For these questions persist even
if the full panoply of Fairness rules are not
triggered, and even when the total network
programming over time, by Falrness stand-
ards, could not be found “unreasonably” un-
balanced. These questions arise because par-
ticular newscasts or programs, or series, or
ad campaigns create discomfort, dismay, and
distrust that is not easily alleviated by other
programming on other days or on other
shows. These are concerns that are—or
should be—mostly yours, but they are ours
derivatively; for when your credibility and
stature suffer, when your news organizations
feel or look compromised, the public has one
less place to go for the truth, or for a fair
attempt at discerning truth.

Please give us a chance to discuss these
matters further when you have had a chance
to discuss them among yourselves. But please
don’t wait too long—April 20 is just around
the bend.

We appreciate your attention to these re-
quests and your patience at their length.

Looking forward to meeting with you.

SBincerely,
James F. Firue,
Director and Counsel,
Energy Action Committee.

e T ———

UNEMPLOYMENT IN THE CON-
STRUCTION INDUSTRY

Mr. JACKSON. Mr. President, on
April 19, 1977, I met with several hun-
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dred of the nearly 4,000 delegates gath-
ered here in Washington for the Na-
tional Conference of the Building and
Construction Trades Department, AFL-
CIO. We discussed at some length the
persistent problem of high unemploy-
ment in the construction industry and
more specifically how the current energy
situation has aggravated this already
serious dilemma.,

Mr. President, I would ask unanimous
consent thaf the statements of Mr.
Martin J. Ward, general president,
United Association of Journeymen and
Apprentices of the Plumbing and Pipe
Fitting Industry of the United States and
Canada, and Mr. Roy Johnson, general
president of Roofers and Waterproofers
International, be printed in the REcorb.

There being no objection, the state-
ments were ordered to be printed in the
REecorp, as follows:

STATEMENT BY MARTIN J. WARD, TOo THE SEN-
ATE CoMMITTEE ON ENERGY AND NATURAL
RESOURCES

Mr. Chairman and members of the com-
mittee, I am Martin J, Ward, general presi-
dent of the United Assoclation of Journey-
men and Apprentices of the Plumbing and
Pipe Fitting Industry of the United States
and Canada.

My International union is made up of some
330,000 craftsmen who live and work in every
State and virtually every community in the
Nation. We are one of the 17 unions that
together comprise the Building and Con-
struction Trades Department of the AFL—
CIO.

I am here today representing the nearly
4,000 delegates to the department’s national
conference some of whom are here In this
rocm with us.

These delegates, in turn, represent over 4
milllon workers who belong to their local
unions.

More than 17 percent of those workers are
without jobs. In some parts of the country
construction indusiry unemployment Is even
worse—reaching levels of 40 and 50 percent
of the construction work force.

Yes, more than employees In any other
fndustry, we have a vested Interest In legis-
lation that can put all Americans back to
work and in legislation that can help re-
store the nation’s economic health and guard
against future economic disaster.

Today, it is my task to speak to your
committee about one problem that demands
your attention and cries out for your reme-
dial action: the continuing energy crisis.
It 1s a crisis that threatens to become a
calamity with every passing week of inac-
tivity and non-response,

We have been urging the development of
a concerted, comprehensive national energy
polley at least since the OPEC oll embargo
dramatized the crisis nature of energy short-
ages three years ago.

I hardly need tell you gentlemen that no
meaningful steps have been taken to bring
about that national energy policy.

However, the new administration has pro-
posed to move toward such a policy and has
revealed its plan to consolidate energy ac-
tivities into & single department. This has
long been one of our recommendations and
we fully support the President’s proposal,

But mere consolidation will not begin to
face up to all the energy-related problems
we have failed to come to grips with over
the past years.

Even as we meet here this morning the
White House can be presumed to be busy
putting the final touches on President
Carter's energy message scheduled for to-
mMorrow.

For the past week or so the papers have
been filled with leaks, rumors and specula-
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tion about the content of that message.
Much of what I have read is encouraging and
some is disturbing. But, no matter what the
message will say, the burden of declsions
concerning our energy future will fall heav-
ily on the members of this committee and,
ultimately, on your colleagues in the Con-
gress.

When OPEC imposed its oil embargo three
years ago the nation was stunned at the
realization that we were grossly dependent
upon foreign countries for much of our en-
ergy supoly. Together we resolved then to
strive for energy independence.

But last year when I came to this com-
mittee we were more dependent on foreign
nations than ever before. And this year we
are still more de~endent.

During one week early this year, US. ofl
production of 8.1 million barrels compared
with average daily Imports of 8.2 million
barrels.

Oll imports now constitute one-third of
all oil consumed in this country. By 1985,
if we continue to drag our feet in develop-
ing altern-~tive fuels, that could grow to 50
percent. Even more dilsturbing is the fact
that more and more oil is being brought in
from OPEC countries. At the time of the
1973 embargo, about 16 percent of our oil
was coming from that area of the world. In
1976, that figure is up to 25 percent and
moving higher all the time. In terms of total
oll Imports, the OPEC cartel provided 48 per-
cent In 1973. Desnite our proclaimed energy
independence goals, that figure climbed
to 59 percent in 1975.

We continue to live in a state of economic
anxiety, still not knowing when another
embargo or another huge price rise will again
produce desverate shortages of fuel to run
our indusfries and our automobiles and to
heat our homes.

We know we are running out of domestic
oil and natural gas. Production of our own
crude oll is lower than it has been for a dec-
ade. And we were given a vivid and tragic re-
minder of the natural gas shortage during
this winter's prolonged cold weather,

Yet we continue to look to oil and natural
gas for 76 percent of the Nation's energy con-
sumption.

When are we going to stou whistling past
this graveyard? When are we going to launch
2 meaningful national program or self-re-
liance?

A program of self-rellance is essentially
three pronged.

First, conservation of all forms of energy
particularly energy produced by our dwin-
dling supply of oil and natural gas.

Second, the full development of nuclear
power as a primary source of energy produc-
tion.

Third, all measures necessary to promote
the use of coal in the preduction of energy.

Conservation simply means the efficient
use of all forms of energy. But such use ob-
viously requires leadership from the Fed-
eral Government and wise legislation by your
committee and the Congress.

Conservation means the manufacture of
automobiles that get more mileage ver gallon
of gasoline, retrofitting of existing homes
and bulldings and the construction of well
insulated homes and buildings that dras-
tically reduce energy consumption, the de-
slgning and production of home ap»liances
that use only small gquantities of energy.

And conservation does not mean a no-
growth policy. On the contrary, an effective
conservation program should release more
energy for the benefit of the economy as a
whole.

But, gentlemen, while on the subfect of
conservation, I want to urge you to be wary
of proposals to conserve energy by raising
prices. Such tactics have proved ineffective
for both natural gas and oil in the recent
past. And where gasoline is concerned, higher
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prices can have devastatinz impact on the
less advantaged of our citizens,

Conservation is essential to a comprehen-
sive energy program. But we believe that
Congress and the administration can find
ways t0 promote conservation that will eall
for equal sacrifice from all our citizens,

In any event, conservation will not, by
itself, come anywhere near solving the en-
ergy problem, and that brings us to coal
and uranium.

The United States holds about 450 billion
tons of coal reserves. This is more than 700
times the Natlon's annual consumption of
about 600 million tons. Forbes magazine said
this coal reserve is “Ten times as much en-
ergy as is contained in Saudi Arabia’s oil and
2.6 times as much as is available from the
entire world's supply of oil.™

The Energy Research and Development Ad-
ministration has estimated that we will need
at least 1.2 billion tons of coal a year to
reach the goal of energy independence.

As I sald last year it would be criminal
for this country to allow its rich coal de-
posits to go unused in the face of the eco-
nomic dizaster that energy shortages would
bring down on all of vs.

We must use all avallable means to get the
coal to the pollers of industry and to our
power-generating plants,

A generation ago, coal provided 48 percent
of our energy; today it's down to 20 percent.
Yet coal comprises 81 percent of our domes-
tic fuel resources.

We have the technology to mine the coal,
to. transport it, to burn it and to use it to
decrease our dependence on foreign fuels.

But there are problems with which this
committee is deeply familiar.

Strip mining will have to be performed
with minimum or zero damage to the en-
vironment. Sulfur emissions must be reduced
to harmiless levels, Transportation technigues
must be effective and economically feasible.

This Congress must enact legislation that
can surmount these obstacles. The 94th Con-
gress, in fact, made some progress but your
efforts were either incomplete or blocked by
Presidential veto.

‘We urge you to enact another strip mining
bill without delay. It is clear that control
of pollutants and development of transpor-
tation methods are mere abstractions until
we begin to mine the coal that is needed so
desperately.

Once a strip mining bill 1s approved, I
hope this Congress will pass legislation clear-
ing the way for the construction of pipe-
lines to carry coal in a slurry mix from the
mines to the utilities.

Rallroads wiil not be able to handle the
volume of coal that this Nation will need
in the years ahead. Pipelines are a proven
method of coal transportation and will pro-
vide healthy competition for other modes of
transporting coal to the boilers,

If we make full use of our coal resources
the job of moving the mined coal will be
enormous.

Americans for Energy Independence re-
cently cited one example. They pointed out
that electric utility companies are now build-
ing coal-fired power plants in Texas, Arkan-
sas, and Louislana. Then they sald, “To
Tuel only these plants after they fire up in the
mid 1880°s coal trains one mile long will
have to leave western coal flelds every hour,
around the clock, every day of the year.”

Gentlemen, as president of the union
whose members will build these pipelines, I
can assure you that they will be effective in
delivering coal economically and safely. Fur-
thermore, I am convinced that public utili-
ties will be inspired to Increase plant capacity
for producing electricity once they know
pipelines will be available to provide them
with fuel.

Before I close by setting forth the specific
energy resolutions adopted by our natlonal
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conference I want to say a few things about
the third of our three-pronged program of
energy self-reliance—nuclear power.

As of January 1, 1977, there were 64 nu-
clear-powered electrical generating plants In
operation. They were producing about 9 per-
cent of our total consumption of electricity.

This productivity will increase dramatically
in the decades ahead if we will finally take
the steps that are necessary to decrease the
lead time involved in nuclear plant construc-
tion.

There is some indication that the adminis-
tration will propose measures to reduce lead
time. We hope Congress will act on such
legislation promptly.

In addition to the 64 plants on line, an-
other 72 reactors are under construction, 19
have been authorized to begin limited work,
and 65 are on order,

It haprens that my union accounts for
about 25 percent of the man-hours of work
on & nuclear power plant, Along with other
skilled bullding tradesmen, many of our men
are out of work and itching for the oppor-
tunity to build these power plants.

It is in their best interest and in the na-
tion’s best interest to get on with the job.

General President Johnson will go into
nuclear energy questions raised by recent
announcements from the administration.

I would simply iike to suggest to the com-
mittee that it carefully weigh the supposed
risk in developing plutonium against its un-
disputed benefits to energy and the economy.

It is a hazardous material. But, in our
weapons development program, hundreds of
tons of plutonium have been handled with
safety and security for the past thirty years.

We should not, oul of unexamined fear,
foreclose any of our long-range energy
options.

Strong, bold leadership Is desperately
needed to help find solutions to our present
energy crisis. Leglslation for national plan-
ning of energy research and development is
long overdue. To help meet our energy needs,
the Building and Construction Trades De-
partment and its affiliated internatiomal
unlons specifically urge:

1. That Congress adopt President Carter's
plan to consolidate energy activities into a
single department that would absorb ERDA,
FEA, and the FPC. Such a restructuring is
badly needed and wouid provide a more effi-
cient mechanism for creating and imple-
menting energy polley.

2. That Congress enact the Coal Pipeline
Act of 1977 (H.R. 1609 and 8. 707) to clear
the way for the construction of coal slurry
pipelines which are essential to the develop-
ment of our domestic coal reserves.

3. That Congress adopt H.R. 38 and S. 368
to provide loan guarantees for the develop-
ment of synthetic fuels. Vast coal and oil
shale resources which can provide domestic
supplies of gas and oil exist. Development Is
ready to commence if financing can be as-
sured. Minimal governmental involvement
through loan guarantees will ensure this
development.

4. That Congress adopt H.R. 18 which
would expedite the siting and licensing of
nuclear power plants. Unpardonable delays
as long as five or six years are postponing
energy projects and causing large cost
increases.

5. That measures be enacted which would
expand the Nations uranlum enrichment
capacity to assure an adequate supply of fuel
for nuclear power plants, Congress must as-
sure the scheduled completion of the Clinch
River breeder reactor and further develop
the breeder reactor program.

6. That measures be enacted which would
close the nuclear fuel cycle by developing li-
censable and commercially viable facllities
for the reprocessing of spent fuel and the
storage of radioactive wastes and recycling
of plutonium.
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7. That Congress adopt measures to remove
the incentives which presentlly are encour=-
aging American companies to build refineries
overseas,

8. That Congress enact legislation to pro-
mote energy conservation in new bulildings
and the retrofitting of old building to
achieve better thermal efficiency.

The building trades industiry has been im-
pacted more than any other by our country's
fal.ure to resolve its energy problem. This de-
partment stands ready to cooperate in any
way to help find a solution. It is absolutely
imperative that all Americans work together
for this country's energy security and eco-
nomic prosperity.

ENERGY
(By Mr. Roy M. Johnson)

Mr. Chairman and members of the Com-
mittee, my name is Roy Johnson and I am
General President of Roofers and Water-
proofers International.

As President Ward stated, we are here rep-
resenting the approximately 4,000 delegates
gathered here in Washington, D.C. for the
National Conference of the Bullding and
Construction Trades Department, AFL-CIO.
While addressing myself toward energy,
many of my remarks will concern Nuclear
Energy.

Out of the confused debate that has de-
veloped with respect to the energy crisis, one
concept seems to gain more and more ac-
ceptance. Everyone seems to agree that we
should not waste our energy. As a result, a
lot of folks think that we must reduce our
national annual growth rate

What is not yet apparent, however, even
to many sincere and concerned policy-mak-
ers, is that the total energy consumption of
our nation must contlnue to increase in the
future, even if we establish extraordinarily
successful spartan conservation programs.
We obviously can and must eliminate waste-
ful practices in enerzy consumption, There is
a point, however, beyond which further re-
ductlon will seriously impact the job market.

There is absolutely no moral justification
for policies that would cause increased un-
employment because of energy shortages. So,
while energy waste can and must be elimi-
nated, we must never allow one man’s con-
cept of conservation to be the cause of an-
other man's unemployment.

At the present time, the building industry
is In a depression with unemployment over
17 percent of our total work force. We in the
Bullding and Construction Trades Depart-
ment fully realize that if there is to be a re-
duction in unemployment, there must be
reasonable growth in the supply of energy.
We need to get on with the job of bullding
energy facilities.

As responsible citizens, sort out the facts
with resna~t to our enercy future: it becomes
more and more obvious that ene of the ereat-
est strokes of pood fortune this nation has
experienced is to bave our nuclear industry
as well advanced as we find it today. It is
ready now to provide much of the energy
this nation will need during the next fifty
to seventy-five years. If we did not have a
large block of nuclear energy available to
us for the coming decades, this country
would be in critical daneer.

Nuclear energy is the safest, cleanest,
cheapest, most reliable energy source avail-
able. Our conclusions about the safety of
nuclear power stations are based on the
many years of operation and the large num-
ber of our members involved with nuclear
power. Not one of our members has dled
because of radiation exposure. We have had
no reports of our members receiving bodily
harm from exposure to radiation or radio-
active materials. Bullding tradesmen who
construct, operate, and maintain the nuclear
plants along with their familles are among
the population living closest to the operat-
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ing power reactors. There have been no re-
ported cases of radiation damage to our
members' families.

The safety record of the nuclear power
industry is excellent, despite the fact some
critics continue to play the “what if" game.
I simply don't understand those people who
become so obsessed with hypothetical haz-
ards of nuclear energy that they refuse to
face the facts. A majority of Americans ob~
viously agree. Anti-nuclear initiatives have
been overwhelmingly rejected by voters every
time they have appeared on the ballot.

Between April 1, 1974 and October 1, 1975,
a total of 180,000 megawatts were postponed
or cancelled. These cutbacks have impacted
the construction industry particularly hard.
A recent study has shown that more than
half-a-million annual construction jobs will
be lost over the next five years on account
of these cut-backs. This represents an an-
nual loss of as much as §7 billion in wages.
If the electrical utility Industry could get its
construction program back on its feet, the
total number of unemployed in the construc-
tion industry might be reduced by as miuch
as 12 percent.

There are varlous causes for the delays in
construction of nuclear power plants, such
as tedious licensing procedures and intricato
environmental regulations. As I previously
mentioned, anti-nuclear referendums and
initiatives have also attempted to slow de-
velopment, but thanks in good part to the
state and local Building and Construction
Trades Councils, these initiatives have been
defeated every time they have appeared on
a ballot.

One of the biggest reasons why nuclear
power plants are not under construction is
that, where funds for capital investment ar2
concerned, the public utilities are going
broke. Electric utilities require more invest-
ment capital than any other industry—=&4 in
investment for each $1 of revenue. The bulk
of the desperately needed construction can-
celled or delayed over the past year was a
direct result of the Industry's inabllity to
raise capital funds

The utility Industry has always been
highly capital—intensive and therefore
catches the full effects of inflation and the
skyrocketing interest rates that go with it.
In a recent study conducted by the Tech-
nical Advisory Committee of the Federal
Power Commission, it was concluded that
an average six percent growth over the next
fifteen years will require the utilities indus-
try to somehow muster $650 billion for con-
struction. This 1s more than four times its
existing investment and compares with about
$145 billicn sp:nt in the last fifteen years
when growth was over T percent.

The Building and Construction Trades De-
partment is particularly alarmed by recent
short-sighted proposals to postpone the
Clinch River Breeder Reactor and other ex-
perimentation on the reprocessing of spent
fuel. The only proven technology for signifi-
cant additional electrical energy in the period
after the 1980's is the breeder reactor. Our
country can only retain this option by keep-
ing strong the organizations we shall likely
have to call on to supply breeder reactors.

The Building and Construction Trades De-
partment questions the basic assumption
regarding the extent of our uranium re-
sources in the recent report of the Ford
Foundation study group. We believe the U.S.
supply of uranium may be so limited that
there will be a need to install breeder reac-
tcrs commercially by the turn of the century
if we are to continue using fission energy for
addition electrical power. A prestigious com-
mittee of the National Academy of Sciences
has so concluded in a just completed estimate
of our assured uranium supply. Since only
the future will tell us what our actual
uranium resources are, prudence dictates
that we take no steps now that would fore-
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clpose our option to operate breeders com-
mercially by the end of this century. There
is, in fact, no slack in our schedule for
arriving at commerclalization—either as
regards breeder demonstration or as regards
the demonstration of commercial reprocess-
ing. Both are required before the climate
will be right for utility executives to com-
mence commercial orders of breeder reactors
and from that point it will be another ten
years befcre the first commercial breeders
begin to operate.

The design, construction and operation of
the Clinch River Breeder Reactor is our only
vehicle over the next fews years for creating
and maintalning the necessary industrial in-
frastructure to support a ccmmercial breeder
program. A major cutback in the CRBR Pro-
gram, or a pause in it, would be exceedingly
difficult to carry out without destroying the
considerable infrastructure that has already
been put in place over a number cf years, If
we were to decide later to resume our prep-
arations for a commercial breeder, we would
no longer be able to operate breeder reactors
in the year 2000, should that be necessary.

In ccnelusion, we too are eocncerned about
the possible proliferation of nuclear wzapons
states, as it could be spurred by the civil use
of plutonium. We are certainly aware of the
possible eontribution of the U.S. moraterium
on reprocessing and breeder commercializa-
tion to your negotiations abroad. We know
that such a moratorium would be at very
high ccsts to our energy future.

DUDLEY D. MILES

Mr. BAYH. Mr. President, I was deeply
saddened to learn of the untimely death
of Dudley D. Miles at the agze of 51 on
the evening of April 5 and I join my
colleagues and his family in mourning
his passing.

Dudley Miles bezan his career as an
attorney in Rawlins, Wyo. He came fo
Washington 16 years ago to serve as
legislative director on the staff of Sen-
ator Gale McGee, a position he retained
for 10 years. For the past 6 years, Dudley
was the chief clerk of the Subcommittee
on Agriculture Appropriations and it
was in this capacity that I came to know
him.

My service on the Senate Appropri-
ations Committee began in the summer
of 1972 and I soon recognized that Dud-
ley was extremely competent and well
versed in the intricacies of the agricul-
ture budget. Over the years as a member
of the Agriculture Appropriations Sub-
committee, I had come to rely on
Dudley’s experience, wise counsel, and
helpfulness. Along with his demonstrated
professional ability to handle the work
of subcommittee, Dudley always retained
a warm and cheerful disposition even
when the pressures of his work were
extreme.

I will miss Dudley in the coming years,
and I extend my deepest svmpathy to his
wife and their three children for the
untimely loss that they have suffered.

(This concludes additional statements
submitted today.)

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. The time
for morning business having expired, the
clerk will state the pending business.
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TAX REDUCTION AND SIMPLIFICA-
TION ACT OF 1977

The assistant legislative clerk read as
follows:

A Dbill (HR. 3477) to provide for a refund
of 1976 individual income taxes, and other
payments, to reduce individual and busl-
ness Income taxes, and to provide tax sim-
plification and reform.

The Senate resumed the considera-
tion of the bill.

The PRESIDING OFFICER. The ques-
tion is on agreeing to the motion to re-
commit, with instructions.

Mr. ROBERT C. BYRD. Mr. President,
I am in no position to sav what the out-
come of the action on this bill will be,
or when it will be concluded. I am hope-
ful, however, that the final action on the
bill can be reached this week. I do not
know whether it can be or whether it
will be, but I hope that it will be.

I merelv take this opportunity to say
that rollcall votes are very likely daily
tomorrow and Friday on this measure.
Certainly if the Senate is to conclude
action on it by Friday, it would mean
that there would be rollcall votes Fri-
dav, and probably they would occur up
until the latter part of the afternocon.

If I learn anything more definitive as
the day goes on, I will attempt to bring
such information to the attention of my
colleagues, but for now I think the likeli-
hood is that there will be rollcall votes
Friday and that there is some hope that
action can be completed on this meas-
ure Fridav. If action cannot be com-
pleted on it Friday, I would still antici-
pate rollcall votes throughout the day on
Thursday and Friday.

Mr. President, I suggest the absence of
& quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BELLMON. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr. Sar-
BANES). Without objection, it is so or-
dered.

Mr. BELLMON. Mr, President, I ask
unanimous consent that Mike Maloof of
Senator GriFrFin’s staff be granted floor
privileges during the consideration of the
tax bill.

The PRESIDING OFFICER. Without
objection. it is so ordered.

Mr. BELLMON. Mr. President, I sug-
gest the absence of 2 ouorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll,

Mr. KENNEDY. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
obiection. it is so ordered,

Mr. KENNEDY. I ask unanimous con-
sent that Carey Parker of my staff be
granted the privilege of the floor during
the consideration of this measure.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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QUORUM CALL

Mr. KENNEDY. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The assistant legislative clerk called
the roll and the following Senators
answered to their names:

[Quorum No. 16 Leg.]

Byrd, Robert C. Kennedy
Curtis Long
DeConcinl
Dole

Allen
Baker
Bel'mon
Bentsen
Burdick Goldwater

The PRESIDING OFFICER. A quorum
is not present. The clerk will call the
names of the absent Senators.

The assistant legislative clerk resumed
the call of the roll.

Mr. ROBERT C. BYRD. Mr. Presi-
dent, I move that the Sergeant at Arms
be instructed to request the attendance
of absent Senators. I ask for the yeas
and nays.

The PRESIDING OFFICER. Is there
a sufficient second? There is a sufficient
second,

The yeas and nays were ordered.

The PRESIDING OFFICER. The
question is on agreeing to the motion
of the Senator from West Virginia. The
yeas and nays have been ordered. The
clerk will call the roll,

The assistant legislative clerk called
the roll.

Mr, CRANSTON. I announce that the
Senator from South Dakota (Mr.
Arourezk), the Senator from Minnesota
(Mr. ANDERSON), the Senator from Mis-
sissippi (Mr. EasTtianp), the Senator
from Colorado (Mr. Hart), the Senator
from Kentucky (Mr. HupbprLeston), the
Senator from Minnesota (Mr. Hum-
PHREY), the Senator from Washinston
(Mr. MacnusoN), the Senator from Mon-
tana (Mr. MeLcHER), the Senator from
North Carolina (Mr. Morcan), and the
Senator from Florida (Mr, StoNE), are
necessarily absent.

I further announce that the Senator
from Hawaii (Mr. INoUYE), is absent on
official business.

Mr. STEVENS. I announce that the
Senator from Indiana (Mr. Lucar), the
Senator from Maryland (Mr. MATHIAS),
the Senator from Illinois (Mr. PErcyY),
and the Senator from Delaware (Mr.
RoTH), are necessarily absent,

The result was announced—yeas 82,
nays 3, as follows:

[Rollcall Vote No. 101 Leg.]
YEAS—82

Cranston
Culver
Curtis
Danforth
DeConcini
Dole
Domenici
Durkin
Eagleton
Ford

McClure
Sasser

Allen
Baker
Bartlett
Bayh
Be'lmon
Biden
Bentsen
Brooke
Bumpers
Burdick
Byrd, Garn
Harry F., Jr. Glenn
Byrd, Robert C. Gravel
Cannon Griffin
Case Hansen
Chafee Haskell
Chlles Hatch
Church Hatfield
Clark Hathaway

Hayvakawa
Heinz
He'ms
Hollings
Jackson
Javits
Kennedy
Laxalt
Leahy
Long
Matsunaga
McClellan
M=C"ure
MecGovern
MecIntyre
Metcalf
Metzenbaum
Movn‘han
Muskie
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Sarbanes
Sasser
Schmitt
Schwelker
Scott
Sparkman
Stafford
Stennis
Stevens
+ NAYS—3
Johnston Welcker
NOT VOTING—15

Humphrey Melcher
Inouye Morgan
Lugar Percy
Hart Magnuson Roth
Huddleston Mathias Stone

So the motion was agreed to.

The PRESIDING OFFICER. With the
addition of the Senators who did not
answer the quorum call, a quorum is now
present.

Mr. CURTIS. Mr. President, I ask
unanimous consent that Bob Lyon and
Gene Larimore, of Senator THURMOND'S
staff, have the privilege of the floor for
the duration of the debate and votes on
the tax measure.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. CURTIS. Mr. President, I yield
to the distinguished Senator from Ver-
mont,

Mr. LEAHY. Mr. President, I ask
unanimous consent that Judy Hefner,
of my staff, have the privilege of the
floor throughout the consideration of the
tax bill.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. CURTIS. Mr. President, I yield
to the distinguished Senator from
Wyoming.

Mr. HANSEN. Mr. President, I ask
unanimous consent that Linda Gould,
of my staff, have the privilege of the
floor during the consideration of this
measure and votes thereon.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr., CURTIS. Mr. President, I yield
to the distinguished Senator from New
Mezxlco.

Mr. DOMENICI. Mr. President, I ask
unanimous consent that Caroleen Sil-
ver, of my staff, have similar privileges.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HARRY F. BYRD, JR. Mr. Pres-
ident, I ask unanimous consent that Ed
Beck and John Brooks, of my staff, have
the privilege of the floor during the con-
sideration of this measure.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. CANNON. Mr. President, I make
the same request with respect to Aubrey
Sarvis, of my staff, and Chester Smith,
of the staff of the Committee on Rules,
Administration and Standards.

The PRESIDING OFFICER. Without
objection, it is ordered.

Mr. HASKELL. Mr. President, I ask
unanimous consent that Samantha Sen-
ger and Robert Liberatore, of my staff,
have the privilege of the floor during
the consideration of this measure.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Btevenson
Talmadge
Thurmond
Tower
Wallop
Willlams
Young
Zorinsky

Nelson
Nunn
Packwood
Pearson
Pell
Provmire
Randolph
Ribicoff
Riegle

Goldwater

Abourezk
Anderson
Eastland
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Mr. BARTLETT. Mr. President, I ask
unanimous consent that Mike Rausch
and Ed King, of my staff, have the privi-
lege of the floor during the considera-
tion of this measure.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SCHMITT. Mr. President, I ask
unanimous consent that Ed Ryan, of my
stafl, have the privilege of the floor dur-
ing the consideration of this measure.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. CURTIS. Mr. President, I yield
to the distinguished chairman of the
Committee on Finance, Mr, LoNG.

Mr, LONG. Mr. President. I ask for the
yeas and nays on the motion.

The PRESIDING OFFICER. Is there a
sufficient second? There is a sufficient
second.

The yeas and nays were ordered.

Mr. CURTIS. Mr. President, I wish to
speak briefly on the pending motion.

There is in the bill before us an exten-
sion and increase in the investment
credit. There is also a new provision re-
ferred to as a job credit. These proposals
are designed to create additional jobs in
the United States. If they fail fo create
any jobs, the cost will be zero.

It happens that I was not an early ad-
vocate of the investment credit. Any pro-
posal has some distinet questions and
problems involved, but I have seen it op-
erate, and I believe that it is a very use-
ful weapon in promoting our economy
and providing jobs for people.

This is how it works: If a businessman
or a farmer or a company wished to buy
new equipment, he would get a certain
tax credit, 10 percent, for having pur-
chased that equipment.

If a weekly newspaper in the State of
Nebraska decides to buy a new printing
press, yes, they get a tax credit for that.
But who gets the benefit, the real benefit?
The workmen who are called upon to
produce the raw material that goes intoa
printing press, the workmen who manu-
facture and design the printing press,
the workmen who transport it, and the
workmen who install it. Yes, some more
activity will be created in the financing
and the insuring of this new machine.

If the investment eredit does not work,
if it is not a sufficient incentive to set
these things in motion, no credit is al-
lowed.

When we spend money on other tvpes
of projects, we hope for results. In this,
one is assured of favorable resuilts or no
credit is given; no money flows out of the
Treasury.

In the bill before us, this investment
credit is increased by two points, from
10 percent to 12 percent.

At this time, I am not going to discuss
all the details as to the definition of
equipment. and so on, but that is what is
at stake here.

The motion of the distinguished Sen-
ator from Arkansas (Mr. BuMPERS).
which is cosponsored by the distinguished
Senator from Massachusetts (Mr. Ken-
REDY), would strike this from the bill.
Make no mistake about it: This is not
& provision for the benefit of the tax-
payer alone. Coming back to the illustra-
tion I stated, if a weekly newspaper buys

CXXIII——717—Part 10

CONGRESSIONAL RECORD —SENATE

a new printing press, they have to pay
for the printing press. They may have to
finance it and pay over a long period of
time. This is a little inducement to get
them to do that because it will put peo-
ple to work and promote the economy.

It is true that it is an artificial stimulus,
in a sense; but with the high tax rates,
Government regulations, and all the
roadblocks thrown in the way of enter-
prise, sometimes we have to resort to
these things.

There is another provision, which is
new, that we are trying out for 1977 and
1978, and that is called the job invest-
ment credit.

It provides that any company that will
create a new job, that will add a new em-
ployee, will get a credit for it. It is based
very much on the same philosophy as
the investment tax credit. It has been
brought into being because there are some
industries that are labor-oriented and
not oriented very much to machines,
Those companies that cannot expand
and buy new machines are sort of left
out of the investment credit idea, and
this jobs credit relates primarily to busi-
nesses and industries that are labor-
oriented.

The bill also is written so you cannot
have both. You have to choose between
the additional investment credit and the
jobs credit.

I do not know whether it is going to
work. I think it will, There has been
evidence submittied by many small busi-
nessmen over the country that they would
hire additional people if they could get
a little credit on their tax. As a matter
of fact, I believe it is correct that this
proposal originated with organizations
of small businessmen, is that not correct,
may I ask my chairman?

Mr. LONG. Mr. President, if the Sen-
ator will yield——

My, JACKSON, Mr. President, will the
Senator yield for a unanimous consent
request?

Mr. CURTIS. I yield.

Mr, JACKSON. Mr. President, I ask
unanimous consent that Mr. Keith Mar-
tin, of my staff, be granted the privileges
of the floor during the consideration of
H.R. 3477, and I thank the Senator.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. CURTIS. Now, I yvield to my dis-
tinguished chairman.

Mr, LONG. Mr. President, one of the
small business organizations, the Na-
tional Federation of Independent Busi-
nesses, which is the largest of the group,
and the other small business organiza-
tions are verv enthusiastic about this
proposal for the jobs credit for employ-
ers who hire more people in their busi-
nesses.

As I indicated yesterday, I have re-
ceived posteards from businessmen whe
wrote in to say they would hire more
people if they had this jobs credit. I will
discuss that at greater length later on.

Here are 115 responses from business-
men. There were 2,077 form letters
mailed out and 115 replied, which, I
think, is a pretty good response to a form
letter, a 5 percent resronse. Most people
who mail out form letters and hone peo-
ple will send a card back do not expect

11387

anything close to that high a response,
but 115 wrote back and about 95 per-
cent of those who wrote back said they
would hire more people.

I undertock to have people in my of-
fice call these people; to go on down the
list and call them. On the average these
small businesses said they would hire
two additional people, and they told us
what they would hire them to do.

Mr. CURTIS, I would like to ask the
Senator a question.

Mr. LONG. Yes.

Mr. CURTIS. Suppose their plans fall
through and they do not hire someone,
Does the Treasury lose?

Mr. LONG. If they do not hire any-
body it does not cost the Treasury one
red cent.

Mr. CURTIS. Does the distinguished
Senator agree with me that the pending
motion is to strike from this bill some-
thing whose primary purpose is to give
jobs to people who do not have a job
now?

Mr. LONG. That is the whole idea of
it. Most of these jobs would be in small
businesses. They would go to people who
have little hardware stores—here is a
letter from a man with a hardware store
who would hire one new employee, for
example. Here is a fellow who has a
lumber supply yard, and he says he
would hire one more. So it goes on down.
Some of them would hire as many as 10.
Here is a fellow, for example, in the tire
supply business. He says he would hire
between four and five employees, and so
it goes. It averages out to two and a half
persons per those employers who wrote
in. This is just a small sample.

Mr. CURTIS. I have here the endorse-
ment of the Associated General Con-
tractors, a labor-intensive group, that
would hire a lot of people, and they favor
this.

Mr. LONG. Keep in mind that most of
the people who would be getting these
jobs are either on the unemployment
rolls now or else on the welfare rolls.

Mr. CURTIS. Yes.

Mr. LONG. Or else they are getting
food stamps, so it is not a net cost to the
Government. The Government would
save money and make money by these
people being employed in the small
businesses.

Mr. CURTIS. I thank my distin-
guished chairman.

Mr. BENTSEN. Mr, President, will the
distinguished Senator yield for a com-
ment?

Mr. CURTIS. I would be happy to
yield.

Mr, BENTSEN. I recall in the debate
yvesterday one of the proponents of this
motion to recommit was saying that an
employment tax credit would have an
inflationary impact on the economy.
Nothing could be further from the truth
because what you are talking about is a
tax credit to lower the cost of labor. You
put people back to work at the same
time. You help increase productivity.
The investment tax credit provides more
modern machinery, more up-to-date ca-
pacity to produce products.

We are saying that we should give a
tax eredit to the labor-intensive com-
panies.
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I heard one of the arguments that this
resulfs in the hiring of people of a lower
wage scale. What is wrong with that?
Are not those some of the people we
are having the toughest time finding jobs
for? These are some of the people who
are the least skilled, That is really who
we would like to be helping in this situa-
tion because we are seeing a lot of them
who would much rather have a produc-
tive job than be on welfare.

I think one of the most denigrating
things you can say to an individual in
this country is that society has no pro-
ductive role for him to fill. But here
we have a balanced tax package where
we take care of the capital-intensive
company and we take care of the labor-
Intensive company, in trying to put
seople back to work,

I have supported public service jobs,
It costs from $£8,000 to $12,000, but too
often those are dead-end jobs and do
not really add to productivity. But here
‘s 8 job where you do it through the pri-
vate enterprise system, where that often
leads to further advancement and to a
permanent job, I think it is a much better
way to approach the problem,

Mr. CURTIS. I thank my distinguished
friend.

He has mentioned something that I
think merits a bit of emphasis. He points
out that this will lead to jobs for people
of low income and minimum skills. Now,
if someone will give a person who has
never had a job, who has never been
trained, who has had no experience in
reporting for work, a job, and he gets a
little credit on his tax bill for it, it is very
possible that that individual who is em-
ploved and whom the employer takes
time to instruct and help, will lead into
a position where he is a productive em-
ployee, and many jobs will open up to
him.

Mr. President, I am about to yield the
floor, but this point I want to make as
this debate proceeds in the next day or
two in reference to this motion, and
that is this: We are making a big mis-
take if we are carried away by a lot of
debate and allegations that this is a lcop-
hole. It is not. It is a straight-out plan
to spend a liftle money to put people to
work in the private enterprise section at
a per capita cost many times below what
it would cost to put them in a Govern-
ment-created job,

Mr, President, I vield the floor.

Mr. HASKELL addressed the Chair,

The PRESIDING OFFICER. The Sen-
ator from Colorado.

Mr. HASKELL. Mr, President, I shall
speak briefly on the motion made by the
distineuished Senator from Arkansas.
What he seeks fo do, of course, is to re-
refer the bill, as I understand it, to the
committee with instructions to report
it out, deleting both the investment tax
credit and the jobs credit sections.

Reluctantlv I have to opoose my friend
from Arkansas on this matter, and I
shall brieflv state mv position.

Mr. President, it seems to me that the
economic problem facing the country
today is really not one of lagging busi-
ness activitv. All we have to do is look
at the annual reports and the ouarterly
earning statements of listed companies
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that are being issued and see that busi-
ness activity, indeed, is very good for
those people.

The problem is really one of persistent
unemployment at a time of high business
activity, and this has been a problem
now for more than 28 months, with un-
employment in excess of 7 percent. As a
matter of fact, it is now 7.3 percent,
which means there are T million-plus
people looking for jobs who cannot find
them.

This may well be a new factor in our
economic history, this concurrence of
high business activity with persistent
unemployment, and if it is I think we
have to attack the real problem. The
problem is unemployment.

I opposed early the administration’s
economic package since I believed that
what they were doing was trving to stim-
ulate general business conditions which
I thought was the wrong approach.

I do not believe, really, that the big
companies need any additional assist-
ance; therefore, if the Senator from
Arkansas had sought merely to delete
the 2 percent investment tax credit I
certainly would be on his side. But I can-
not join him when at the same time he
seeks to eliminate the jobs credit.

Mr. President, before the Senate at
the moment is a bill from the Finance
Committee which would give a credit of
a little over $1,000 for a new employee
hired but does not provide a so-called
cap to limit the total amount of credit
any one company can take, The purpose
of a cap Is to be sure that the very large
companies of the Nation do not get a dis-
proportionate amount of the -credit.
Right now, as the business provision of
this bill is structured, the bigzest cor-
porations in the country by increasing
unemployment could still benefit by
taking the optional investment credit.

It is my view that, by and large, the
tax code has favored large business at
the expense of both middle-sized and
small business.

As a matter of fact, I think I am cor-
rect when I say the effective tax rate of
corporations with assets in excess of $100
million is something in the neichbor-
hood of 34 or 35 percent as opposed to the
statutory rate of 48 percent. The small
business, on the other hand, being labor
intensive and not being able to take ad-
vantage of the various and sundry bene-
fits that an equipment intensive busi-
ness takes, pays the full statutory rate.

The jobs credit, as I intend to seek to
amend if, would do two things. It would
give a substantial credit for putting
someone to work. A substantial credit
would be $2,100. This would be a real in-
ducement to people to put people to work.

We have over 7 million people out of
work, and we need an inducement for
the private sector to do what we are do-
ing in the public service jobs program in
the public sector. At the same time I
would put on a cap; that is, a company
could not take more than $100,000 in
credit.

That will eliminate the very large com-
panies from taking full, unlimited advan-
tage, and it will give more advantage to
the smaller companies.
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Mr. LONG. Mr. President, will the
Senator yield at that point?

Mr, HASKELL. I certainly will yield.

Mr. LONG. Is it not true that most of
these people whom we are hoping to put
to work are pecple who are unemployed
at the present time?

Mr. HASKELL. The Senator is correct.

Mr. LONG. So if they are unemployed
they are either drawing food stamps or
unemployment insurance payments or
drawing welfare payments. Am I correct?

Mr. HASKELL. The Senator is correct.

Mr. LONG. Some of these poor souls,
of course, are youngsters, many of them
less privileged, who never had a job in
their lives. We hope to get them their
first job. With regard to all those peo-
ple, is it not true that when we have to
pay them to hold hide and hair together,
anyway, we have to pay some kind of a
welfare payment, food stamps or some-
thing to help keep them going along, and
that it would be cheaper to pay them a
subsidy to put them to work rather than
pay them for dong absolutely nothing?

Mr. HASKELL. I certainly agree with
the distinguished chairman of the Fi-
nance Committee that by getting people
off the unemployment rolls we are get-
ting economic benefit from their eflorts
which we are not getting when they are
unemployed.

Mr. LONG. Can the Senator think of
any worse injury one could do to young
people in their formative years, young
people who are not able to go through
college or who went a year or two in col-
lege and for some reascn could not keep
it up and dropped out, than to have them
going on year after year trying to find
a job somewhere and being turned down?
What does it do to these people’s mo-
rale? What does it do toward their view
of society when they have never really
known what it is to get a job and bring
home a paycheck even though they have
tried?

Mr. HASKELL. Of course, it is devas-
tating and, as I am sure the Senator
will agree, it is equally devastating for
a man or 2 woman with a family to sup-
port to be out of a job, unable to get a
job, and depending upon unemployment
insurance.

Mr. LONG. Rather than a person re-
ceiving, let us say $2,000, to try to live
on welfare, is it not far better for that
person to get a job where he or she is
making $4,000 or $5,000, low paying job
though that may be?

Mr. HASKELL. It certainly is.

Mr. President, the Senator is abso-
Iutely correct. If a person can be gain-
fully employed and receive a living wage,
it is much better than receiving a sub-
standard subsistence-maintenance level
welfare payment. And that is the Sena-
tor's point, as I see it.

Mr. LONG. And it also conditions
those persons both in their attitude to-
ward their neighbor and their feeling
toward themselves; it gives them a little
confidence to think they can make it.
that they have a chance to make some-
thing out of theme<elves in this great
free enterprise system of ours.

Mr. HASKELL. The Senator is correct.

Mr. LONG. I thank the distinguished
Senator.
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Mr. HASKELL. I thank the chairman
of the committee very much for these
observations and questions.

AMENDMENT NO. 188

Mr. President, I point out that the
amendment that I shall propose does
have a eap of $100,000 and does give the
$2,100 credit for each new employee.

I ask unanimous consent to have
printed in the Recorp at this point a
copy of the amendment which I submit
for printing.

There being no objection, the amend-
ment was ordered to be printed in the
Recorp, as follows:

AMENDMENT No. 198

On page 90. line 19, strike out “25 percent”
and insert in leu thereof "50 percent"”.

On page 91, line 2, strike out “25 percent"
and insert in lieu thereof “50 percent".

On page 91, between lines 14 and 15 add

the following and reletter (e), (d), and (e)
accordingly:

(c) TorAL CrEDIT LamIiTaTioN —The
amount of the credit allowable by section
44B for any taxable year shall not exceed
£100,000.

Mr, HASKELL. We are not discrimi-
nating against middle-sized business be-
cause, for example, with my $100,000
cap a firm employing 2,500 people could
have a 5 percent growth in employment
and still get the maximum. So we are not
cutting out, by my proposed amendment,
a great segment of American business.
We are only cutting out the very large
ones.

I echo what the distinguished chair-
man of the Finance Committee has said
previously, that this jobs credit is sup-
ported not only by those who are un-
employed—obviously it is supported by
them—but it has the tremendous support
of all small business organizations. with
which I am familiar,

It is for this reason, because I think we
can make of the jobs eredit something
substantial and something the country
needs, I am forced to oppose the distin-
guished Senator from Arkansas.

I thank the Chair,

Mr. LONG. Mr, President, I suggest
the absence of a guorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The second assistant legzislative clerk
proceeded to call the roll.

Mr. KENNEDY. Mr. President, I ask
unanimous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KENNEDY. Mr. President, yester-
day's action by the Senate deleting the
$50 tax rebate for American consumers,
but retaining the special tax incentives
for business raises a simple guestion of
equity for the average citizen and the
good faith of Congress in maintaining a
proper sense of proportion between in-
dividual and corporate taxes.

I also have serious reservations about
both the economic justification for the
business tax incentives and the merits of
the two provisions themselves—the new
jobs credit and the investment credit
increase.

But the issue before the Senate now is
primarily the eguity issue. Simply put,
it is not fair to kill the rebate for millions
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of average taxpayers and families, while
enhancing the lucrative tax breaks al-
ready available for business. In the pres-
ent posture of the bill, the Senate would
be smashing the Easter eggs we had
promised the average citizen, but offer-
ing a new golden Easter egg to business.
That is not fair, and I hope that the
Senate will pull back from its present
course by adopting the motion that Sen-
ator DaLE Bumrers and I have proposed
to delete the business tax breaks from
the present bill.

To proceed with the business tax cuts
at this time would be especially inflam-
matory for another reason—the growing
burden of Federal taxes on individuals in
recent years would be increased still
more drastically. Once again, Congress
is being asked simply to cut business
taxes, while leaving individuals to the
increasingly heavy share of Federal taxa-
tion they have had to bear.

As the figures indicate, two factors are
involved—the sharp decline in the cer-
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porate share of the Federal income tax,
and the massive increase in social secu-
rity taxes borne by workers. The figures
tell the story. Over the past two decades
the ratio of corporate to individual in-
come taxes has steadily declined from 71
percent in 1954 to 31 percent in 1976.
During the same period, the ratio of so-
cial security taxes on individuals to cor-
porate income taxes has mushroomed
astronomically—from 34 percent in 1954
to 224 percent in 1976. Retaining the
business tax cuts in the present bill
would exacerbate this undesirable trend
and send an unfortunate new signal to
the hard-pressed average taxpayer.

Mr. President, I ask unanimous con-
sent that a table showing the historical
ratio of the corporate income tax, the
individual income tax, and the social
security tax may be printed in the
RECORD.

There being no objection, the table
was ordered to be printed in the Recorp,
as follows:

Declining corporate share of Federal taxes

Indlv.
inc
taxes
Fiscal year

Corp. Soc.
inc. Sec.
taxes Taxes

$B B

Ratlos (percent)
(3):(2)

(4):(2)

21.1
21.5
28.7
41.4

71.5
52.8
41.8
31.5

34.1
68.4
120. 6
223.9

Mr. KENNEDY. Mr, President, al-
though the primary issue in the current
debate is the issue of faitmess to the aver-
age citizen, there are also substantial
reasons for rejecting the business tax
incentives in the current bill on the basis
of economic arguments and the dubious
merits of the provisions themselves. For
example:

Economieally, it is difficult to argue
that the economy no longer needs the
stimulus of the rebate, but continues to
need the business stimulus. The latest
Commerce Department survey indicates
that capital spending will increase by
12 percent in 1977. As many experts have
suggested, the level of business invest-
ment in recent years has a good deal
less to do with the increase in the invest-
ment credit from 7 percent to 10 percent
and now fto 12 percent, than with the
overall state of business confidence in
the economy., In this view, investment
has been held back lately because of the
rebate and associated business fears of
inflation. To this extent, the decision to
drop the rebate will itself be a stimulus
for investment, restoring business confi-
dence and making the 12 percent invest-
ment credit redundant.

As a member of the Joint Economic
Committee, we heard from Dr. Arthur
Burns in the early part of this year,
warning about the dangers of the tax
rebate in terms of its inflationary signal.
The message went out very clearly from
Dr. Burns to the business community
that if Congress enacted a tax rebate,
there would be significant additional
pressure for inflation in this country. I
did not agree with the substance of Dr.
Burns' point, but the alarm he sounded

wes heard by business. Many of us think
that the alarm was a self-fulfilling
prophecy, so far as business psychology
was concerned. We have now taken steps
to effectively dampen those fears of infla-
tion, by eliminating the rebate, So, we
have eliminated a significant psychologi-
cal block for the business community,
and I would expect a corresponding im-
provement In business attitudes and
morale, which are likely to be reflected
in business investment decisions.

The fresh confidence of the business
community in this particular area, based
on the relief that it has now received
from the inflationary pressures of the
tax rebate, will allow business to move
forward without the need for additional
tax cuts.

In addition, many economists also feel
that increased consumer demand, rather
than an inerease in the investment credit,
is the key to increased investment.
Unless the demand for goods goes up,
firms will be reluctant to increase their
capacity to produce.

The strengthening of the economy in
the first quarter this year—a key factor
in the decision to drop the rebate on the
ground that a consumer stimulus is no
longer needed—is also persuasive evi-
dence that the proposed bhusiness tax
incentives are no longer needed either,
since strengthening consumer demand
will itself be an adeguate business in-
centive.

On the merits, there is little evidence
to justify proceeding with either the jobs
credit or the investment credit at this
time. In this situation, the wisest course
would be to refer action on such in-
centives until they can be examined as )
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part of the administration’s forthcoming
comprehensive tax reform proposals, es-
pecially the proposals for capital forma-
tion. To prejudge these issues now would
be a step in the wrong direction.

I think all of us are very sensitive to
the importance of developing appropri-
ate mechanisms for new capital forma-
tion. It is one of the most important and
serious questions that we are facing in
this country. It relates to the entire com-
petitive situation of our industries. As
the chairman of the Subcommittee on
Antitrust, I know that there are few
factors which have a greater impact in
terms of the growth of competitiveness
in our economy than the availability of
new capital. Obviously, the investment
credit has as one of its important justi-
fications the formation of new capital,
But I think it is appropriate that we also
consider alternatives for the develop-
ment of new capital, especially since the
results of the boost in credit from 7 per-
cent to 10 percent in 1975 are so unclear.
There is no real case for a further boost
to 12 percent, which would simply be
piling on new and unwarranted tax re-
lief for business at this time.

I also recall the extensive study by the
Library of Congress in 1976, which laid
out very clearly what is lost through tax
expenditures and what vresults are

achieved in new capital formation from
various tax incentives. The investment
credit is extremely inefficient, producing
only 40 cents of new investment for each
dollar of revenue loss. An incremental in-
vestment credit, with the incentive based
upon expanding investment over prior

years, has a much more construetive and
positive impact on new capital formation
according to the Library of Congress
study, with up to $2 of new investment
produced for each $1 of revenue loss.

We are also asked in this proposal to
accept the current investment credit,
without the opportunity to consider the
concept of a refundable credit. I have had
a chance to talk with the chairman of
the Committee on Finance about that
concept, and, perhaps later in the debate,
we can talk about the refundable credit.

With respect to the jobs credit, the ex-
traordinary complexity of the credit and
the low level of the credit itself suggest
that it is an unwise addition to the In-
ternal Revenue Code. Since the credit is
worth only about $600 to a firm hiring a
$10,000 worker, it is simply a windfall to
firms that are hiring for other reasons.
In addition, the 103 percent employment
growth factor as a test of eligibility—the
credit is available only for employment
growth of more than 3 percent above the
prior year—means that the credit will be
of dubious value in declining or less rap-
idly growing regions of the Nation.

We talked about that yesterday in
terms of the verious regions of the coun-
try. The Northeast region averaged 15
percent employment growth over the past
decade. It fails to survive the 3 percent
cutoff in order to qualify for the jobs
credit. Certainly, there will be some firms
in New England that will be able to take
advantage of this proposal, but on the
whole, they will not.

In terms of the Middle Atlantic States,
the average growth is .8 percent. The
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Midwest has a similar problem, with
growth in the 1 to 2 percent range. Yet,
in the southern part of this country, the
average is 3.2 percent. So they will be
able to take advantage of the jobs credit.
But large parts of East and Midwest will
not.

The jobs credit program, therefore, has
important implications in terms of its
regional impact. How can we say we are
going to provide some important new in-
centives for jobs? Should we not be sensi-
tive to some of these other factors, par-
ticularly when the credit does not help
regions of the country that are experi-
encing the most serious problems of un-
employment and the recession? Cer-
tainly, that is a matter that ought to be
considered.

Mr. BUMPERS. Will the Senator yield
for a question?

Mr. KENNEDY, Yes, I am glad to yield
for a question.

Mr. BUMPERS. In recent weeks, I am
sure the Senator is aware that there has
been a great deal of talk in the country
by various interest groups with the Pres-
ident about the depressed television in-
dustry or the depressed garment manu-
facturing industry and the shoe industry.
Of course, to that, we can add at least
American Motors as far as the automo-
bile industry is concerned,

Industries like that, which have been
on the decline, that are not investing in
capital equipment, and certainly laying
off people rather than hiring them, are
the industries that need help more than
any in the country. Can the Senator tell
me what help they would get under this
provision?

Mr. KENNEDY. I cannot see any help
whatsoever, I say to the Senator. Cer-
tainly not in the shoe industry. We have
seen heavy loss of employment over the
past few years. We have seen serious re-
versals in other areas, In textiles, in tele-
vision production, in my own State.

There is little in this particnlar pro-
posal, Mr. President, that would be bene-
ficial to those industries.

(At this point Mr. MaTsuNAcA assumed
the Chair.)

Mr. KENNEDY. I do think if we move
toward making the investment credit re-
fundable, it would have some advantage
to more rapidly growing and newer in-
dustries, and it would have obvious ad-
vantages to older industries that have
been struggling through the economic
recession.

As the Senator from Arkansas has
pointed out, the investment credit, the
great bulk of it, goes to the largest cor-
porations. The jobs credit program is
also, basically, a windfall proposal for
firms, esvecially the largest firms. that
will receive it, particularly as it has been
altered from the House pronosal. So I
must say that I aeree with the implica-
tion of the question of the Senator from
Arkansas. I really cannot see how this is
going to benefit emplovment situations
in my own State, and I doubt very much
whether it will benefit any other part of
New England.

Mr. BUMPERS. If the Senator will
yield further, this is not in the form of a
question but just an observation for in-
formational purposes.
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Yesterday we heard about what a great
benefit this is going to be to the small
service station operator and the corner
drug store, the small furniture dealer,
and so on. I have a table here which indi-
cates that in 1975, if this additional 2
percent investment tax credit had been
in effect—I do not know how the costs
were extrapolated. We are talking about
a cost of about $2.4 billion. I think the
Senator would find it interesting that if
this 12-percent investment tax credit had
been in effect in 1975, 10 percent of that
additional 2 percent would have gone to
four corporations; namely, A.T. & T,
Exxon, General Motors, and U.S. Steel.
Based on their 1975 investment tax cred-
its, they would have gotten about 10 per-
cent of the total amount that we are get-
ting ready to dole out to industry if this
motion is defeated.

Mr,. KENNEDY, Under the present law,
I believe AT, & T. received $750 million
in the investment credit for 1975. They
are the largest recipient of the invest-
ment eredit. I think General Motors is
No. 2, with $35 million, Exxon is No. 3
with §59 million, and U.S. Steel is No. 4
with $51 million.

It is interesting that we hear a great
deal about how this jobs credit is going
to help small business, how it will help
the small service firms. But when you
look at who it really is that we are talk-
ing about with the jobs credit, we are
talking about Sears, Roebuck, we are
talking about Montgomery Ward, and
other giant firms. They will not be hiring
new workers because of this jobs eredit,
but they will not mind receiving the
windfall in their tax returns,

I think it is appropriate that we lay
out exactly what the facts are in this sit-
uation. I welcome the chance to do this
with the Senator from Arkansas.

With respect to the investment credit,
there is no evidence of the effect on in-
vestment of the 1975 increase in the
credit from 7 to 10 percent. In this sit-
uation, Congress would simply be shoot-
ing in the dark by increasing the credit
to 12 percent at this time.

It is interesting that in the debate yes-
terday, there was very little discussion
about how the investment credit worked
in 1975, as a way of justifying the in-
crease to 12 percent in 1977. The limits
on the credit and the fact that it is not
refundable means that many firms are
unable to use it, especially the small
firms, the new firms, the rapidly growing
firms, and the firms whose profitability
was undermined by the recent recession.
I personally believe the investment
credit would have an entirely different
impact if it were refundable.

In addition, as the level of the credit
rises, increasing numbers of firms be-
come ineligible for its benefits. Thus, be-
cause of the limits on the ecredit and the
fact that it is not refundable, many firms
are unable to use it, especially small
firms, new firms, ranidly growing firms,
and firms whose profitability was under-
mined by the recent recession.

By whatever measure—equity for tax-
pavers and consumers, the state of the
economy, or the details of the proposed
incentives—the business tax reductions
in the pending bill have no justification.
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I also wish to bring to the attention
of my colleagues in the Senate the new
figures announced this morning about
the state of our economy.

The first quarter GNP, I note this
morning, showed real growth of 5.2 per-
cent. In the fourth guarter of 1976, it
was 2.8 percent, So the GNP growth rate
has gone from 2.8 percent to 5.2 percent.

There are some cautions, obviously,
by economists that 5.2 percent may not
be as glittering as it looks at first glance.
But it is certainly a sign of betier growth
than anyone had expected.

It is an encouraging sign for the fu-
ture, and it is in that atmosphere, in
that climate, that we are asked to re-
tain these tax incentives for business.

Mr. President, I think that the basic
issue we are facing this afternoon is
equity. We cannot lose track of that is-
sue, we have repealed the $50 rebate
for the 87 million Americans, on the
ground that there is now no economie
justification for the rebate. But we know
that countless people could have used it,
especially the low income families who
paid extraordinary energy bills over the
winter,

In my part of the country they have
paid energy bills 35 percent higher be-
cause of the harshness of this winter
over a year ago. There is the same kind
of increase in Ohio, and in Illinois, the
heartland of this country.

People who have experienced the bur-
dens of unemployvment and recession,
who are faced with a difficult time, were
promised the $50 rebate. Yet in a matter
of moments yesterday, the Senate of
the United States wiped that out. It
wiped that out, and it wiped out the
hopes for all those individuals for this
modest sum. And at the same time we
debated for hours yesterday afternoon
whether to continue the tax breaks for
business and industry. I think we have
our priorities reversed.

At the end of last year and in the
early part of this year, there was no one
suggesting that the economy needed
incentives for industry. No. We proposed
a balanced program for business and con-
sumers. But what we are facing here to-
day, by failing to vote in favor of the
Bumpers-EKennedy motion, is an un-
balanced program for business alone,

That is the issue, no matter how we
disguise it, no matter how many small
businessmen and women we talk about
taking advantage of the jobs credit pro-
gram, no matter how we talk about in-
creased productivity through the invest-
ment credit. There is only one issue and
that is the issue of equity.

I wonder hew the Members of this
body are going to tell their constituents
saying, “Mr. Citizen, you are not going
to get your $50 rebate, but we are going
to provide an investment credit to the
wealthiest corporations and companies
in this Nation.”

I hope that people are going to be able
to justify their votes to their constitu-
ents, how their vote reduced the corpo-
rate taxes of this country, while increas-
ing taxes to the American public.

That is effectively what we are saying
if we do not vote for the Bumpers-Ken-
nedy motion, because as a result of this
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particular measure the amount of taxes
to be paid by individuals is going to in-
crease, and the amount that is going to
be paid by corporations is going to de-
crease,

If we look at how that balance has gone
over the period of the last few years, peo-
ple in my State are saying, “That is
enough, why should we keep paying more
and more and more in Federal taxes,
while in most instances the major com-
panies or corporations, the most power-
ful ones, are bearing a lighter load.”

My, President, this situation that we
are faced with now, with the continua-
tion of the business incentives, is basical-
1y inequitable.

It does not make sense from an equity
point of view, it does not make sense
from an economic point of view, and it
does not make sense from a tax expendi-
ture point of view. It just does not make
sense.

I am extremely hopeful that this mo-
tion will be carried here this afternoon.

Mr. President, let me summarize again
briefly, because so much attention has
been given to the jobs credit in this de-
bate, the six major arguments against it:

The employment tax credit provisions
passed by the House and approved, in
modified form, by the Senate Finance
Committee are defective because both
the House and Senate versions are in-
cremental credits; employment must in-
crease over the prior year's level by at
least 3 percent to gualify an employer
for the credit. This incremental feature
would:

First, in and of itself, exclude nearly
one-half of all employers and 35 per-
cent of the total labor market from the
benefits of the program;

Second, discriminate against busi-
nesses which for any reason cannot ex-
pand their employment;

Third, deny the employment stimulus
effects to slow growing regions—such as
the Northeast and Midwest and slow-
growing industries;

Fourth, provide rapidly growing com-
panies and new companies with a com-
petitive advantage in hiring labor and
in selling products;

Fifth, tend to be destabilizing in the
economy, since taxes are reduced when
the economy is expanding and increased
when the economy is contracting; and
finally

Sixth, make it possible for some substi-
tution of part-time for full-time employ-
ment to occur; the result will be no in-
crease in total hours of employment, but
merely a sharing of the work. A firm
could fire one $10,000 a year full-time
worker, and hire two $5,000-a-year part-
time workers, and get the advantage of
the credit.

For all of these reasons, I hope the
jobs credit will be rejected.

Mr. President, let me sum up by a
literary reference. In Coleridge’s famous
poem, the Ancient Mariner sinned by
killing an albatross, and had to wear it
around his neck in penance. The business
tax incentives have become an albatross
around the neck of Congress, and they
should be deleted by the Senate.

Mr. BENTSEN. Mr. President, a lot
has been said here about a big bonus be-
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ing given to business without any atten-
tion being given to the individual. But
we ought to look at the facts in this bill.

We have $14 billion in tax cuts for the
individuals in fiscal 1978, We have $2.4
billion in tax cuts for business in fiscal
1978.

Forty-seven million taxpayers in this
country get a tax cut through the in-
creased standard deduction. We also
simplify the tax returns for millions of
U.S. taxpayers.

We raise the standard deduction for
individuals to a flat $2,200. We raise it
for the married couple to $3,200. This is
a substantial tax cut for the American
people.

What has happened in the last 3
months that caused the change of posi-
tion on the proposed tax rebate?

Consumer spending is up. What we are
concerned with today is unemployment
and inflation. They are twin problems,
and we should not neglect one for ‘the
other.

What we tried to do with the employ-
ment tax credit is to encourage labor in-
tensive companies to hire people.

What we tried to do witk the invest-
ment tax credit is to encourage American
business to modernize its manufacturing
capacity.

Where is one of the most industrialized
parts of our country? In the Northeast,

Where do we have some of the most
anticuated manufacturing capacity? In
the Northeast .

What should they be trying to do
about it? Modernizing, so they can be-
come competitors in the world markets
to hold those jobs and to create jobs.

When they talk about growth and the
employment tax credit, and the figures
that are cited, they are overall employ-
ment figures. But where will most of
these people be hired? They will be hired
in service industries. And what has hap-
pened to the growth of service industries
in a State like Massachusetts? Last year
there was an increase of 3.3 percent in
that State.

What are we talking about in terms of
costs for the American taxpayer? We are
talking about public service jobs. We are
talking about $8,000 to $12.,000, often a
deadend job.

I voted for public service jobs because I
would rather pay a person for working
than to pay him for not working. I think
one of the last things we can do fo a
person is tell him society has no produc-
tive role for him.

I would much rather do it by the pri-
vate enterprise system, if we can; where,
hopefully, they will have a permanent
job and add to productivity.

What we are talking about is trying to
fight inflation. If we go back to 1973 and
1974, we saw some of the same things
that are beginning to happen here. Today
they are talking about the manufactur-
ing capacity having moved up from 78
percent to 82 percent. That does not tell
the whole story. That is the overall aver-
age. That does not tell you individually
what is happening in this industry or
that industry.

However. back in the fall of 1973 and
in the spring of 1974, we began to see
bottlenecks appear in this industry or
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that industry and then the leapfrogging
of prices from eone industry to the other.
Yet, you could cite percentages of pro-
ductive capacity that were certainly far
below 100 percent of what had been
utilized.

Some of the archaic production that
was not competitive should be replaced.
American business has not done its job
in replacing the antiquated capacity in
this country. One of the problems has
been cash flow, and that is happening
around the rest of the world. How are
they doing in replacing their manufac-
turing? Far and away above what the
United States has done. We are the low-
est of any major industrialized nation in
the world today in replacing productive
caracity in this country.

This is'a bill that has equity, and this
is a bill that gives most of the rewards
and the tax cuts to the individual con-
sumer; but at the same time it makes a
long-term commitment in the way of in-
vestments for American business to do
the job it should do and to be competitive
in the world: $14 billion in tax relief for
individuals in fiscal 1978; $2.4 billion in
tax cuts for business in fiscal 1978.

The permanent increase in the stand-
ard deduction will result in a revenue loss
of $7.6 billion in fiscal 1978. An extension
of the individual tax cuts resulis in a re-
venue loss of $6.8 billion in fiscal 1978.

I might add that that increased stand-
ard deduction benefits about 47 million
taxpayers as a permanent tax cut, while
the business provisions are only tem-
porary. The increased standard deduc-
tion will make about 3.7 million taxpay-
ers nontaxable. It is clearly a great relief
to the individual.

The increase in the investment tax
credit and the new jobs credit will help
moderate inflation. I heard it said earlier
that this actually was going to add to in-
flation by giving an employment tax
credit. Think about that, We are talking
about a tax credit for hiring an employee,
above the 103 percent base. Follow this
line of reasoning—that that is going to
add to cost. How do you follow that? If
you say to American business, to small
business, ““We are going to cut the costs
of your labor,” how does that add to
cost? It seems to me that that cuts cost;
and in a competitive society, that is
passed on to the consumer,

If we say to American business, “We
are going to give you an investment tax
credit so you can lower the cost of your
machinery by 12 percent, the cost of pro-
duction,” that is passed on to the Amer-
ican consumer in a competitive society.
That lowers cost.

Let us look at this employment tax
credit. If this were not so, then I say that
we have a panacea here, because we have
a8 way fo finance the Treasury. We have
a way to take care of all the deficits, if
this does not lower costs, by giving this
kind of tax credit.

What we should do is put a $600 surtax
on the hiring of any employee, because
that must work the other way. That is
what must really cut inflation, if you fol-
low their line of logic. Since it does not
cut inflation or does not affect inflation
to lower costs, then let us add a surtax on
every employee who is hired, and let us
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finance the budget that way. Buf ob-
viously that is not the case. That shows
how illogical some of this argument is on
the part of the opposition.

The cruelest tax we have today—and
it has been said time and time again—
is the tax of inflation. That is what we
are trying to combat, and we are trying
to help small business.

1 heard the argument made that the
investment tax credit was not going to be
utilized properly by service stations and
by mom and pop stores, and I think that
is right. That is why we have given them
an alternative here with an employment
tax credit.

I heard some of the people from the
Treasury Department argue against the
employment tax credit. They said it is
going to mean that people of lower in-
comes are going to be hired. I am de-
lighted. Those are the kinds of folks for
whom we have trouble getting jobs, be-
cause generally they have been pecple
with lower skill and training, If we look
at the classified sections of newspapers,
we see many Jjobs open. But they are
skilled jobs; they are jobs thatl require a
lot of training; they are technical jobs.
That is not so true in the service indus-
try. In the service industry, there is a
tendency to hire more people of lower
skills. This means that a lot of people
can stand taller, can get off welfare, can
lead productive roles, can support their
families.

I think this bill is a major step for-
ward and is a balanced bill.

I recently returned from Mexico, where
I met with the Fresident of Mexico and
the Secretary of Commerce. We talked
about business investments, trying to
help create jobs there, trying to solve the
flow of illegal aliens into our country.
We were talking about what it costs
for a stove, what it costs for & refrigera-
tor. Those items were two or three times
the cost to the American consumer.
Why? Because they are not competitive
in their manufacturing capacity, be-
cause they have raised the tariffs and the
barriers to foreign competition, to U.8.
competition. That kind of competition is
one of the real disciplines on business.

For our business to be able to com-
pete, they have to have the cash flow,
and that means an investment tax credit
or employment tax credit, so that they
can be competitive in world trade, so that
we can see that our balance of trade is
protected, so that we can see that our
dollar is protected.

Mr. President, I believe the arguments
are strong in this regard, and I hope that
the Senate will overwhelmingly defeat
this motion to recommit,

Mr, President, the Finance Committee
bill provides substantial tax relief for
individuals through the increased stand-
ard deduction and the extension of the
general tax credit.

In fact, the Finance Committee bill
provides over $14 billion in tax relief for
individuals in fiscal 1978 as a result of
the increased standard deduction and
the extension of the existing tax cuts.
This compares to only $2.4 billion of tax
cuts for business in fiscal 1978. The per-
manent increase in the standard dedue-
tion will result in a revenue loss of $7.6
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billion in fiscal 1978 and the extension
of the individual tax cuts results in a
revenue loss of $6.8 billion in fiscal 1978.

I might add that the increased stand-
ard deduction which benefits about 47
million taxpayers is a permanent tax cut
while the business provisions are only
temporary. In fact, the increase in the
standard deduction will make about 3.7
million taxpayers nontaxable. Thus, it is
clear that a great bulk of the relief in
this bill goes to individuals.

The increase in the investment tax
credit and the new jobs credit will help
moderate inflation.

The cruelest tax of all these days Is
inflation. What we are trying to do with
the business tax cuts is help small busi-
ness, and we are trying to help make our
manufacturing capacity more competi-
tive in the world so that prices can be
lower and we can hold down inflation.

What you are seeing in an inecrease In
the investment tax credit and adoption
of an employment tax credit is not
something that contributes to infiation.
It is something to try to bring about more
productivity; to try to bring about more
efficiency, to make us more competitive
in world trade and to try to make the
dollar sounder. That is a better solution,
really, than a public service job. I would
rather see a fellow paid for working than
for not working, but too often public
service jobs are dead-end jobs and not
productive jobs. But these jobs that we
get people into in the service industry are
productive jobs-and most of those will
be by small business. And that is why
small business has fought so hard for
this concept.

I just came back from Mexico where
we met on trade problems with the Presi-
dent of Mexico and the Secretary of
Commerce, and they are telling me they
had to pay several times what we pay
for a stove or refrigerator. One of the
reasons is that they are not competitive
in world markets. They have buiit up
trade barriers to try to protect local
manufacturers. We have the same temp-
tations in this country to build up bar-
riers to protect local manufacturers.

One of the problems you have in this
country is that we have been putting a
very small percentage of money back into
manufacturing capacity compared to
other industrial nations in the world,
and the country next to us is England,
and you can see what kind of trouble
they are in today.

Now, there is talk about having 82
percent of our manufacturing capacity
utilized today. That really does not give
you a true representation because that
other 18 percent is the least efficient, the
most unproductive; that is the part they
put aside first. Business has been drag-
ging its feet on modernizing its manu-
facturing capacity in this country.

Back in 1973 and 1974 we noticed bot-
tlenecks developing in our economy, in
our manufacturing capacity, and there
was an immediate increase in inflation.

That is my concern today. When we
get above 82 percent capacity, unless we
get manufacturers in this country to
modernize and increase their manufac-
turing capacity we are going to see those
bottlenecks develop again. Who is going
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to pay for it? The consumer is going to
pay for it by increased inflation, and
that is the sort of thing we ought to be
fighting to prevent today, and why I
strongly support what I think is a really
balanced tax package.

In the past decade there has been a
significant increase in the rate of growth
of the labor force—the people who either
have jobs or are iooking for them. Be-
tween 1966 and 1976, the labor force
grew by 19 million workers, compared to
an increase of 9 million between 1956
and 1966. This growth in the labor force
has not been matched by a corresponding
increase in the rate of growth of the
amount of plant and equipment; there-
fore, the growth rate of the amount of
plant and equipment available for each
employee has declined significantly. This
has reduced the growth of labor produc-
tivity—the amount produced per hour
worked—and the decline in the growth
rate of productivity has reduced the
growth rate of real wages.

It is desirable to increase investment
to forestall a repetition of the shortages
which occurred in certain capital-inten-
sive industries in 1973 and 1974 and
which contributed to the high rate of
inflation in those years. The affected in-
dustries included chemicals, steel and
paper along with other industries pro-
ducing materials used as input by other
industries. A high rate of investment in
the next few years will help prevent the
recurrence of this problem.

In recent years our economy has grown
more slowly than that of most other
industrial nations. A recent economic
study of eight industrialized nations in-
dicates that between 1960 and 1973, an-
nual growth rates ranged from 3.8 per-
cent in the United Kingdom to 10.9 per-
cent in Javan, Canada, France, West
Germany, the Netherlands, and Italy all
experienced growth rates between 4.8
and 5.9 percent. The U.S. growth rate
was only 4.1 percent.

Mr. President, I ask unanimous con-
sent to have printed in the REcorp a table
fllustrating these very disurbing fig-
ures:

There being no objectiion, the table
was ordered to be printed in the Recorbp,
as follows:

Comparison of economic growth rates

[In percent]
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Growth, 1947 to 1873: An International Com-
parison,” Harvard Institute of Economic
Research, discussion paper No. 521 (proc-
essed).

Mr. BENTSEN. Mr. President, one of
the reasons for this poor rate of growth
in the United States is the low level of
investment. The growth rate of capital
input in these eight industrialized na-
tions has been lowest in the United
States—4.0 percent and highest in Ja-
pan—11.0 percent.

Mr. President, I ask unanimous con-
sent to have printed in the Recorp a
table on these rates of investment.

There being no objection, the table
was ordered to be printed in the REcorbp,
as follows:

Role of capital accumulation in economic
growth, 1960-73

[In percent]

Rate
of eco-
nomic

Country

United States

Bl o e

WAD AP

West Germany
Italy

Japan
Netherlands
United Kingdom

0D
womoNow®

I

11947 to 1960.
21850 to 1960.
31952 to 1960.
41951 to 1960.
519855 to 1960.

Source: Laurits Christensen, Dianne Cum-
mings and Dale Jorgenson, ‘Economic

Contri-
bution
of capi-
tal ac-
cumula-
tion to
economic

Country growth

United States

West Germany.
Italy

Japan
Netherlands
United Kingdom

koW DO
8o e b
RbowmSDwg

Source: See preceding table,

Mr. DANFORTH. Mr. President, will
the Senator yield for a question?

Mr. BENTSEN. I am happy to yield to
the distinguished Senator.

Mr. DANFORTH. If we were to strike
the investment tax credit and the em-
ployment tax credit from the bill, what
would be left in the bill with respect to
tax incentives for the private sector or
private business?

Mr. BENTSEN. I think that all we
would have left would be the extension
of the increased surtax exemption which
we now have.

Mr. DANFORTH. We would be exactly
on the same plane we are on now, would
we not?

Mr. BENTSEN. That is correct—for
business.

Mr. DANFORTH. And it would be just
a question of drifting along with exactly
the same provisions in the Internal Rev-
enue Code for business that we have
right now, when we have what I think
everybody would concede to be an un-
acceptably high rate of unemployment.
Is that correct?

Mr. BENTSEN, That is correct.

Mr. DANFORTH. I think the Senator
from Texas was present when Charles
Schultze testified before the Committee
on Finance. Does he recollect that testi-
mony?

Mr. BENTSEN. I recall being there
when he testified. I am not sure I recol-
lect his testimony.

Mr. DANFORTH. He was testifying, of
course, about the investment tax credit,
not about the jobs credit. But he did
point out that it was very important for
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the private sector to know that there was
at least something in the stimulus pack-
age for business and for private invest-
ment.

Mr. BENTSEN. That is correct. I re-
member that very well.

Mr. DANFORTH. And without these
two provisions, if we just were to strike
them, there would be absolutely nothing;
is that not correct?

Mr. BENTSEN. That is correct.

Mr. DANFORTH. About 85 percent of
the employment in this country right
now is private sector employment, not
public employment?

Mr. BENTSEN. That is right.

Mr. DANFORTH. My objection to the
bill, as a matter of fact, is that it does
not go far enough, that it does not have
enough in it for the private sector. You
and I could perhaps debate that with
each other, but if we were to strike this
it would be absolutely nothing. We would
say that for the 85 percent of the jobs
that are provided by the private sector
absolutely nothing would be helped by
Government.

Mr. BENTSEN. In fiscal 1978 you are
talking about $14 billion in tax cuts for
individuals; you are talking about $2.4
billion in tax cuts for business.

Mr. DANFORTH., A very, very modest
provision as it is.

Mr. BENTSEN. I certainly agree with
that.

Mr. DANFORTH. Does the Senator
understand any of the arguments in
favor of striking these two provisions?

Mr. BENTSEN. I think the logic is
overwhelming for keeping the provisions
in.

The PRESIDING OFFICER
MeTZENBAUM). The Senator
Hawalii.

Mr. MATSUNAGA. Mr. President, will
the Senator yield?

Mr. BENTSEN. I am delighted to yield
to the distinguished Senator from
Hawaii.

Mr. MATSUNAGA. Mr. President, the
question has been raised here by the
movers of the motion to recommit the
bill to the committee with instructions
to strike out the investment tax credit
and the employment tax credit as to
what benefits the poor will get out of
the bill as it now stands.

This was the very intent of the bill, to
care for the poorest of the poor, the
unemployed, the 7 million-plus men and
women who have been unemployed, some
of them for over 2 years now. To them
the $50 rebate would have meant
nothing at all for the reason that they
have no tax rebate in the first place.
They have been so long unemployed that
they have not even been paying taxes.

The employment tax credit will,
according to the experts who testified
before the committee, create as many as
750,000 to 1.5 million jobs.

According to the administration's re-
port it is encouraging that the economy
has been improving to a point where the
unemployment rate is now down to 7.3
percent and will be down to 7 percent
by the end of the year. But certainly this
is not an acceptable unemployment rate.
We condemned the previous administra-
tion for accepting 7 percent a: a tole:ra‘ble
unemployment rate, and here again we

(Mr,
from
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are drifting into an attitude of accepting
a T-percent unemployment rate as being
tolerable—tolerable to 7 million-plus men
and women who are out of work not
knowing where their meal is coming
from. Is that tolerable? Mr., President,
this body certainly ought to be able to
do better than that.

The 2-percent additional investment
tax credit, they say, will benefit only the
big concerns.

As was so ably pointed out by my col-
league from Texas (Mr. BENTSEN) we are
trailing so badly in our productive capac-
ity the other developed nations of the
world, and we are trailing so badly be-
cause we have not replaced our archaic
equirment, machinery, with modern ma-
chinery. The investment tax credit will
give this incentive.

Now, we heard complaints here on the
floor earlier, guestions being thrown at
the managers of the bill, as to what goad
is this bill going to do “in my State
where foreign-made shoes are closing
do'vn shoe factories in my State.”

1t is because of the decre-se in the
productivity due to archaic equirment
anl machinery that we have not been
able to produce as cheaply as our foreign
competitors.

The investment tax.credit will permit
our shoe factories to replace their old
equipment with new so that we can pro-
duce at much cheaper cost than our com-
petitors, and once again our factories will
begin to hum, we will begin to reeinploy
those who have been unemployed.

Mr. BENTSEN. Mr, President, I yielded
the floor to the distinguished Senator
from Hawaii.

The PRESIDING OFFICER (Mr.
Bumpers). Does the Senator from Hawaii
wish to retain the floor?

Mr, MATSUNAGA. Yes, I wish to re-
tain the floor. I am just taking over from
the Senator from Texas.

The PRESIDING OFFICER. Does the
Henator from Hawaii yield to the Sen-
ator from Ohin?

Mr. MATSUNAGA. I apologize, Mr.
President, for the shift here, but the
Senator from Texas had to leave the
floor temporarily, and he asked me to
speak from here.

The PRESIDING OFFICER. The Sena-
tor may proceed.

Mr. MATSUNAGA. I thank the Chair.

Mr. President, in my State of Hawail
the unemployment rate far exceeds that
of the national average. It is as high as
8 percent. Most of those who are now
unemployed were last employed in the
retail, the service, trades or in the con-
struction industry.

(At this point Mr. DECoxcINT assumed
the chair.)

Mr. MATSUNAGA., The bill as it now
stands would provide incentives to small
business, particularly the service and,
yes, even the construction industry, to
employ those who are most in need of
work.

I have received many telegrams and
letters from my constituent small busi-
nessmen in Hawaii, as did the chairman
of the Committee on Finance, the Sena-
tor from Louisiana, and we have received
assurances on the part of small business-
men that if the proposal to give a tax
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credit for employment goes through they
will hire two or three and even more em-
ployees in addition to what they now
have.

So that to say that this bill does noth-
ing to help the poor and will help only
the rich is not in consonance with the
facts and with the representations made
by those who are awaiting action by Con-
gress on this bill.

Mr. President, I urge that our col-
leagues not forget the original intent of
the bill, that is, to help to stimulate the
economy and to create jobs, jobs for the
millions of unemployed whe have too
long been unembployed and who are
searching for the opportunity to work
again, make a living, get off the unem-
ployment roll, get off the welfare roll,
and once again live in dignity.

Mr. President, I yield the floor.

Mr. METZENBAUM and
SCHMITT addressed the Chair.

Mr. MATSUNAGA. Mr. President, the
Senator from New Mexico (Mr. ScaMmITT)
has been asking for some time to be rec-
ognized, if the Senator from Ohio will
yield.

Mr. METZENBAUM. Mr. President, I
may sav to the Senator from Hawali that
I took the Chair in order to accommo-
date the Senator from Hawail and did
come to the floor so that I might speak.
I would appreciate being accorded the
opportunity to be heard at this time.

Mr. SCHMITT. I am happy to await
my turn and let the Senator from Ohio
proceed.

The PRESIDING OFFICER. The Sen-
ator from Ohlo has the floor.

Mr. METZENBAUM. I am very grate-
ful to the Senator from New Mexico as
well as the Senator from Hawaii,

Mr, President, yesterday and foday
many distinguished Senators, including
the distinguished Senator from Hawail,
the distinguished Senator from Texas,
and others, spoke eloquently ocn the mer-
its of the employment tax credit. I do
not rise to address myself to the job
credit proposal. As a matter of fact, I
could support that part of the bill. My
concern is not with that part of the tax
measure but with another asvect that
of increasing the investment tax credit
by 2 percentage points—to 12 percent—
until 1980. While the employment tax
credit is designed to encourage added
hiring in labor-intensive businesses, the
second option—that of increasing the in-
vestment tax credit to 12 percent—is
simply not needed.

For much of my life I have been active
in the business community. The com-
pany I headed was listed on the New
York Stock Exchange, employed over
4,000 peovle, and was a profitmaking en-
tity in the American business commu-
nity. In my years of business experience,
I can recall no occasion in which our
company or any other business corpora-
tion expanded Its business as a result
of an investment tax credit.

Mr. President, Treasury Secretary W.
Michael Blumenthal has clearly indi-
cated that the acministration no longer
believes the business tax reductions pro-
posed in this bill are necessary. I shall
quote from his letter to Senator Bum-
PERS:

Mr.
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. .. the administration concluded that . ..
the business tax reductions should not be
enacted In view of the improvements in the
current economie situation. It is our view
that since the Senate has deleted the rebate
you should also delete the business tax re-
ductions in this bill. Nelther is now needed
in view of the Improvements in the economy.
In nddition, we believe it is important that
the business tax relief be removed in order
to make 1t possible to develop a better bal-
anced tax program this fall,

In explaining the administration’s po-
sition on the tax stimulus measure, the
Treasury Department cited the following
figures:

First. Unemployment has dropped
from 7.8 percent in December to 7.3 per-
cent in March.

Second. Housing starts for March were
up 49 percent over the same period last
year.

Third. The gross national product for
the first quarter showed a 5.2 percent real
increase,

Fourth. The wholesale price index rose
at & 10.2 percent annual rate for the
first 3 months of 1977.

How can anyone realistically say that
business needs tax relief wher all of the
indicators for our country show that
business is doing particularly well at this
moment?

Based upon these figures, the adminis-
tration concluded that neither the rebate
nor the investment tax credit should be
enacted. I agree.

Further, this week's Business Week
states that—

. the economic recovery is galnlng new
momentum that will carry It well Into
1978. . . . Retail sales cllmbed 2.4 percent In
March to £59.6 billion, led by a 4-percent
jump in durable goods and a 5-percent galn
in auto sales . . . furniture and home fur-
nishing stores scored a 3-percent Increase.

There is, however, a more important
reason why the business tax credit should
not be included in the stimulus package,
and that is the question of equity, the
question of fairness, How can we on one
hand take away $50, and in some cases
as much as $200 per family, from the
individual taxpayer and then turn
around in the same week and grant busi-
ness an investment tax credit that will
benefit the business community by as
much as $1.4 billion a year?

In short, the investment tax credit is a
misnomer. It is a giveaway. According
to a 1976 Library of Congress study, the
investment eredit will only produce be-
tween 35 cents and 45 cents of new in-
vestment for every dollar lost to the
Treasury.

With 20 percent of the Nation's pro-
ductive capacity idle. and approximately
7 million persons out of work, more
equipment is not the answer, As a matter
of fact, if the investment tax credit ac-
tually does what its proponents suggest
it will do—increase purchases of equip-
ment—unemployment will not decrease
but rather increase. Let us take the ex-
ampleof AT.&T,

AT. & T. has embarked on a multi-
billion dollar effort to computerize its
service equipment to reduce the need for
individual operators and service person-
nel, That means less emuvloyment, not
more. But for this, for this reduction in
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the number of people that it is going
to be able to employ, what did we do
for AT. & T.? We gave AT. & T. an in-
vestment tax credit in 1975 amounting
to almost three-guarters of a billion
dollars.

This same problem is true in every
industry where the installation of new
machinery will result in a loss of man-
power.

On the one hand, we have in this
legislation a provision which ostensibly
will help to create jobs; on the other
hand, we have a tax giveaway which will
actually result in putting in more tech-
nological improvements to cause a
greater loss of jobs.

A well-run firm will not be induced by
tax reductions to invest in additional
equipment unless it will ke profitable.
There is not one businessman in the en-
tire country who would state to the con-
trary. Where demand is great, market
incentives—mnot Federal subsidies—will
cause firms to invest. Businesses do not
invest in new equipment when the econ-
omy is sluggish and when additional
equirment is unnecessary. When they
need the egquipment, they buy it, be-
cause with the new eguipment they can
make more money.

Mr. President, only yesterday the dis-
tinguished chairman of the Finance
Committee, Senator Long, stated that the
investment tax credit is that portion of
the stimulus package that helps larger
companies. I agree with him,

The investment tax credit is targeted
to a narrow segment of the economy—
capital intensive industry. It does not

apply to investments in the housing sec-
tor, durable goods, plant or building ex-
pansions, real estate, intangible invest-
ments in research and development, or
manpower training programs. Further-

more, the investment credit formula
rlaces many small businesses at a com-
petitive disadvantage. Small businesses,
or those operating at either no profit or
a loss, must still compete with those com-
petitors who are now able to buy their
equipment cheaper.

The practical effect of this tax eredit
has been that it primarily benefits only
the very largest capital intensive corpo-
rations. In 1975 more than 70 percent
of the investment tax credit benefits went
to corporations with assets of more than
$100 million. Four corporations—A.T. &
T., Exxon, General Motors, and United
States Steel—received almost 20 percent
of the total investment tax benefits
claimed.

In addition to its limited scope, the
investment tax credit greatly contributes
to the continuing erosion of the Federal
tax base. In 1966 the corporate share of
the Federal income tax burden was 35
percent. Today it is only 24 percent. The
corporate share of the total Federal
budget receints fell from 23 percent to 14
rercent in the same 10-year period. This
means that increasingly the tax burden
has shifted from corporations to the
shoulders of the average American fam-
ily.

The entire question of the investment
fax eredit serves to further highlight the
need for Congress to carefully analvze
the interrelationships between tax policy
and Federal expenditures.
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It is well-known that Congress annu-
ally authorizes expenditures of over $400
billion for various Federal programs, but
it is less apparent that Federal tax laws
indirectly cost the Federal Government
approximately $100 billion per year in
lost revenues. While much attention is
given to balancing the budget by reduc-
ing Federal spending, all too little atten-
tion is given to the revenue losses caused
by our tax policy. There is little differ-
ence between a dollar spent and a dollar
of income lost.

If we are to achieve President Carter’s
goal of a balanced budget in 1981, a goal
which I support, both Federal expendi-
tures and Federal tax policy must be
made to reflect our national priorities.

Mr. President, a careful look at the
current economic situation clearly illus-
trates that increasing the investment tax
credit is not in our best national interest.
The major problems confronting our
economy are unemployment, infiation,
and a rising Federal deficit. Clearly, any
Federal expenditures should be aimed to-
ward solving these problems. By with-
drawing the $50 tax rebate for average
American taxpayers, the President
pointed to favorable economic indica-
tors and cautioned against the inflation-
ary aspects of the proposal. During myv
recent visits to Ohioe, I found that despite
their disappointment, most Ohioans ac-
cepted the President's reasoning and
were willing to do their share to hold
down inflation. If the American people
are being deprived of a tax rebate be-
cause of economic factors, I believe it is
only fair to require our largest corpora-
tions to do likewise.

The drain on the Federal Treasury
caused by the 10 percent investment tax
credit is estimated to be $8.76 billion this
year alone. The 2-percent increase will
cost the Treasury an additional $1.2 to
$1.4 billion. It would drain almost $10
billion from the Treasury—or about one-
sixth of the present Federal deficit. We
talk about balancing the Federal budg-
et—we talk about tax equity—we talk
about tax loopholes. Now I think it is
time that our talk be supported by our
actions. I, therefore, strongly urge that
we eliminate this unwarranted increase
in the investment tax credit.

Mr. President, I yield the fioor.

Mr. MATSUNAGA. Mr, President, will
the Senator yield?

Mr. METZENBAUM., 1 yield to the
Senator from Hawali.

Mr. MATSUNAGA. As I understand
the Senator’'s position, the Senator is op-
posed to the investment tax credit, but
supports the employment tax credit. Do
I understand the Senator's position cor-
rectly?

Mr. METZENBAUM. The Senator
from Hawaii correctly states my position.

Mr. MATSUNAGA. Then may I sug-
gest to the Senator from Ohis that he
ought to oppose the pending meotion to
recommit, for the reason that the mo-
tion fo recommit would strike out the
employment tax credit as well, that por-
tion which the Senator from Ohio
supports?

I would strongly urge that the Sena-
tor join us in opposing the motion, and
offer an amendment to strike out the
additional 2 percent investment tax
credit.
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Mr. METZENBAUM. I advised the
chairman of the Committee on Finance
earlier today that I would have no dif-
ficulty in opposing the motion to recom-
mit on the present basis, provided that
the Finance Committee chairman could
indicate his support for eliminating the
investment tax credit. The chairman of
the Committee on Finance did not indi-
cate that he could give me that assur-
ance in the event I made that kind of
motion, and I am frank to admit to the
Senator from Hawaii that absent that
kind of support and assurance, I do not
believe that kind of an amendment
would be agreed to. It therefore is my
view that in order to make my point
that the investment tax credit should
not be increased, the only possible pro-
cedure available to me is to support the
motion of the Senator from Arkansas to
recommit this measure to the committee.

Mr. BUMPERS. Mr. President, a parli-
amentary inquiry.

Mr. MATSUNAGA. Will the Senator
yield further?

Mr. METZENBAUM. I certainly will.

Mr. MATSUNAGA. The Senafor from
Ohio is certainly concerned, as T am and
as the Senator from Arkansas is, about
the high unemployment rate today. The
Senator spoke of this measure costing as
much as $1.4 billion for the investment
fax credit and $2.4 billion for the un-
employment tax credit. The figures that
the Senator cited may not be exact.

The Senator knows that the bill, as
criginally introduced and as reported by
the Finance Committee, is intended to
decrease unemployment by as much as
2 percent in the next 2 years. Assuming
that we reduce the unemployment rate
by 1 percent, the Senator knows that it
will mean an additional $16 billion to
the Federal revenue. That means that
we will be making a profit, Treasury-wise
rather than losing.

In addition, we will be eliminating, for
every 1 percent of decreased unemploy-
ment rate, about $4 billion in welfare and
unemployment payments which we now
make. It would add up to a $20 billion
gain as opposed to about $4.8 hillion, or
some say $6 billion. The taxpayer, in
effect, would be gaining by the passage
of his measure.

Once again, I urge the Senator from
Ohio to reconsider. Because of his long
and wise support of the unemployment
fax credit, I urge him to vote against
the pending motion and offer an amend-
ment to strike out just the investment
tax portion.

Mr. METZENBAUM. Will the Senator
from Hawaii yield for a question?

Mr. MATSUNAGA. I yield.

Mr. METZENBAUM. The Senator from
Hawaii is 2 member of the Finance Com-
mittee. In the event the Senator from
Ohio should decide to vote against re-
committing, including the jobs provi-
sion and the tax credit, would the Sena-
tor from Hawaii be prepared to offer the
motion to reduce the investment tax
credit to 10 percent?

Mr. BUMPERS. Before that answer is
given, will the Senator yield for a par-
liamentary inquiry?

Mr. METZENBAUM. I yield.

Mr. BUMPERS. Mr. President, I have

rliamentary inquiry.
a pa ¥ ing
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The PRESIDING OFFICER. The Sen-
ator will state it.

Mr. BUMPERS. What will be 'the par-
liamentary situation as to the ability of
any Senator to offer such an amendment
in the event this motion is defeated? In
other words, would the committee
amendments have to be agreed to en bloc
as a substitute before the amendatory
process would be in order?

The PRESIDING OFFICER. The an-
swer is no. If the Senate votes no on the
moftion, then the committee amendments
would be taken up seriatum as they ap-
pear in the bill, Each committee amend-
ment would be amendable when it is be-
fore the Senate.

Mr. BUMPERS. Would the amend-
ment to strike the investment tax credit
and jobs portion of this bill be in order
prior to the agreement by the Senate for
the consideration of all the committee
amendments?

The PRESIDING OFFICER, No, If
this motion failed, the committee
amendments would be taken up one at a
time as they appear unless there was a
unanimous consent to vary that proce-
dure.

Mr. BUMPERS. But an amendment,
the substance of which is the same as
this motion, would not be in order until
all the committee amendments have
been considered; is that not correct?

The PRESIDING OFFICER. Since it is
a committee amendment that the Sena-
tor is trying to get at. an amendment to
it would be in order when the committee
amendment is pending.

Mr. BUMPERS. Such an amendment
would then simply become an amend-
ment in the second degree; is that cor-
rect?

The PRESIDING OFFICER. That is
correct.

Mr. BUMPERS. I thank the Chair.

The PRESIDING OFFICER. The orig-
inal House language would remain in the
bill unless it was knocked out.

Mr. METZENBAUM. As I understand,
the increase from 10 to 12 percent is one
of the seriatum committee amendments;
is that correct?

The PRESIDING OFFICER. It is a
Senate committee amendment that in-
creases it from 10 to 12 percent. The
question would come on the committee
amendment.

Mr. METZENBAUM, And it is separate
and apart from all gther amendments?

Mr. BUMPERS. A parliamentary in-
quiry.

The PRESIDING OFFICER. The Sen-
ator will state it.

Mr. BUMPERS. Mr. President, what
the Chair just announced seems incon-
sistent to me. Let me phrase the question
this way: If the committee amendment is
stricken, then does that not then leave
the House language in the bill?

The PRESIDING OFFICER. That is
correct.

Mr. BUMPERS. And the House lan-
guage also contains the 12 percent in-
vestment tax credit?

The PRESIDING OFFICER. The
Chair is advised that it does not.

Mr. BUMPERS. The House has the 4-
percent credit on social security tax, is
that correct?
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Mr. MATSUNAGA. No.

Mr. METZENBAUM, One further par-
liamentary inquiry. It is not a fact that
the committee amendment is a joint one
including both the jobs credit and the
increase in investment tax credit, all one
and the same?

The PRESIDING OFFICER. That is
correct. An amendment to strike part of
that amendment would be in order while
the amendment is pending.

Mr. METZENBAUM, Therefore, my
inquiry to the Senator from Hawaii:
Since the Senator from Hawaii is a
member of the Finance Committee and
knowing the usual procedures on the
floor of the Senate, would the Senator
from Hawaii, as a member of the Fi-
nance Committee, be prepared to offer
an amendment to eliminate the increase
in the investment tax credit from 10 to
12 percent, assuming that the Senator
from Ohio was persuaded that the mo-
tion of the Senator from Arkansas to re-
commit should not prevail?

Mr, MATSUNAGA, In response to the
Senator from Ohio, let me say this: I was
initially opposed to the additional 2 per-
cent investment tax credit. However,
during the hearings, having had experts
before the committee, I was convineced
that the additional 2 percent was neces-
sary in order to increase the investment
in the capital intensive businesses to in-
crease productivity, for one thing, and
to increase employment. I was convinced
that the additional 2 percent would be
an incentive to create more jobs. Figures
ran as high as 900,000 jobs. Well, they
range anywhere from 500,000 to 800.000
jobs. The emplovment tax credit esti-
mates ran from 750.000 to 1.5 million.

So I was convinced then that the in-
vestment tax credit would be a good
thing.

Mr. METZENBAUM, Do I understand
the Senator from Hawaii to say that
somebody said that by increasing the in-
vestment tax credit from 10 to 12 per-
cent it would add 700,000 to 900,000 jobs
in this country?

Mr. MATSUNAGA. Yes. That was the
testimony before the committee,

Mr. METZENBAUM. I am not certain
as to whether the Senator from Hawaii
was on the floor at the time I was speak-
ing, and I could well understand his
absence. But I pointed out at that time
that AT. & T. in 1975 received almost
three-quarters of a billion dollars in in-
vestment tax credit, much of it by rea-
son of the fact that they were installing
automatic computerized switching equip-
ment which.would actually cause a re-
duction in the amount of employment
rather than an increase, I point out to
the Senator from Hawaii that much of
the time. when business makes installa-
tions of new eguipment in this day and
age, it is a kind of equipment that is
labor-savine, that eliminates jobs rather
than producing jobs.

Mr. MATSUNAGA. But jobs are
created, I remind the Senator from
Ohio, in making the new eguipment.

Mr. METZENBAUM. Let me point out
that that is a one-time kind of job that
may be created in making the eguip-
ment, but thereafter, hundreds of thou-
sands of people lose their employment.

Let me further point out to the Sen-
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ator from Hawaii a comment that T made
at the inception of the speech I just con-
cluded. That is that I have never met
a businessman who told me that he
bought a piece of equipment or invested
in new capital equipment because he was
going to get a tax reduction. As a busi-
nessman myself, I bought equipment
when I could make a profit out of it.
That, in my opinion, is the only basis
on which businesses buy new equipment,
regardless of the kind of business.

I believe that all this amounts to is a
price to be paid in order to get through
the jobs credit bill. I do not believe that
we ougcht to take investment tax credit,
that started off at 3 percent as a so-
called incentive and stimulant to busi-
ness in 1962, then was taken off for a
few vears, then came back at 7 percent,
then came back again at 10 percent and
now at 12 percent, All this amounts to is
one more instance of a tax giveaway to
the large corporations of America, not
even to the small businessmen. What
we are doing is saying to the people of
this country, *“We forgot about you. For-
get about the %50 tax rebate. That we
took care of yesterday. Today, here is
another handout for the large corpora-
tions, who certainly do not need it, be-
cause their businesses are doing par-
ticularly well and their profits are at an
all-time high.”

Mr. MATSUNAGA. The Senator from
Ohio is very convineing and persuasive.
I am inclined to believe that if the Sen-
ator votes against the motion to recom-
mit and then offers the amendment to
strike out the additional 2 percent in-
vestment tax credit, he may be able to
convince a majority of the Members of
the Senate and carry.

I am suggesting that, inasmuch as the
Senator from Ohio has indicated his
strong support for the employment tax
credit, he would be defeating his ewn
end if he were to support the pending
motion to recommit.

The sugzestion which I make, I think,
is one which ought to be accepted by the
Senator from Ohio.

Mr. METZENBAUM. If the distin-
guished Senator f[rom Louisiana, the
chairman of the committee, or the dis-
tinguished Senator from Hawaii would
offer that amendment, then I could well
understand and could very well con-
sider not voting to recommit the bill.
But absent that, I think my nose count-
ing is good enough to tell me that the
elimination of the investment tax credit
alone does not have much of a chance.
If the chairman of the committee were
to indicate his support for it, or if the
fizht were led for it by a member of t.h_e
Committee on Finance, then I think it
micht stand a chance of passage. But
with the entire Committee on Finance
now voting against cutting it back to the
10-percent. figure. I do not believe that,
realistically, it would have any chance
at all. Therefore, the only way to make
my point is to vote to recommit this bill
in the hope that somewhere along 4§51
line, perhaps we can work out that kint
of compromise to make it possible tc

‘eliminate the investment tax credit ax

a price for obtaining the jobs credit.
Mr. BUMPERS. Will the Senatlol‘ :1eld
for another parliamentary inquiry, it I
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may, because there still seems to be a
little confusion at this point?

Mr. METZEMBAUM. I yield.

Mr. BUMPERS. I ask the Chair, first
of all, if it is the intention of the author
of this amendment to delete both the
Senate provision, which raises the invest-
ment tax credit, and the jobs incentive
provisian and also, simultaneously, deleta
th= House jobs incentive language?

The motion to recommit is designed to
do both of those things. My auestion is,
if this amendment is defeated, the only
way fo accomplish that same purpose, as
I understand it—and I should like the
Chair either to agree or disasree on
that—is, No. 1, to defeat the committea
amendment and then, No. 2, offer an
amendment to strike the House language
also?

The PRESIDING OFFICER. The
Senator is correct.

Mr. BUMPERS. I thank the Chair.

Mr. LONG. Mr. President, will the Sen-
ator yield at that point?

Mr. MATSUNAGA. The Senator has
the fioor.

Mr. LONG, Mr. President, the motion
that is being proposead is not, in my jude-
ment—and I am confident I am right
about this—the proper way to proceed to
do what even the Senator from Ohio
would like to do. All one would have to do
is simply vote down the committee
amendment which would provide the
jobs credit and vote to strike that part
of the House bill which would provide
a jobs credit, and vote down the com-
mittee amendment that would pro-
vide the investment tax credit. That
would be the orderly legislative proce-
dure. It would not be necessary and
should not be necessary to move to re-
commit and report back in a certain
fashion.

The motion to recommit and report
back should not be made if the objective
can be achieved by a simple amendment.
Oftentimes, in fact, usually, the motion
to recommit and report back is made
when no other option is available to
achieve the same objective, such as the
situation that occurs when a bill has
been amended and is no longer subject
to amendment. At that point, one has no
choice but to move to recommit and re-
port back in the fashion that he would
like to have the bill reported back be-
cause he has, at that point, been pre-
vented from putting the bill in the con-
dition that he would like to have it by
way of amendment.

What the Senator is seeking to do.is
not orderly legislative procedure. I ask
the Senator, does he have the bill drafted
the way he would like to have it read
now?

Mr. BUMPERS. Let me answer that
question with a question: Would the
Senator from Louisiana agree to a unan-
imous-consent request that, if this mo-
tion were withdrawn, he would agree to
an amendment to take care of both the
Senate provision and the House provision
in one vote?

Mr. LONG. Mr, President, I do not
feel like prejudicing my rights or the
rizhts of any other Senator to insist on
a division. I would not be surprised if
we could ask for a division and motion—
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let me ask the Parliamentarian. Is that
motion that stands there now divisible?

The PRESIDING OFFICER. Since it
is not an amendment, it is not divisible
unless it is done by unanimous consent
or unless there is an amendment to the
instructions.

Mr. LONG. But it would be subject to
amendment?

The PRESIDING OFFICER. The in-
structions are subject to amendment, not
the motion itself.

Mr. METZENBAUM., A parliamentary
inquiry, Mr. President.

Mr. LONG. Let me say this to the Sen-
ator, I think it would ke highly improper
to azree to a unanimous-consent request
that a Senator could not ask for a divi-
sion of an amendment when not many
Senators are here on the floor, because
gny Senator, as the Senator from Arkan-
sas so well knows, has the right to ask
for a division of an amendment. It does
not require a majority vote; any Sen-
ator can insist that an smendment that
is subject to division be divided. The Sen-
ator knows that.

Mr. BUMPERS. Is a committee amend-
ment divisible, to strike out an insert?

Mr. LONG. One can divide a commit-
tee amendment any way he wants to di-
vide it. One can strike out a single word
il he wants to.

Mr, BUMPERS, Let me first ask the
Chzir, is an amendment to strike out and
insert divisible,

The PRESIDING OFFICER. Under
rule XVIII, it is specifically nondivisible.

Mr. BUMPERS. All right. Now, my
next question is: This procedure which
I have chosen to use as mechanism to get
at this I do not really understand the
objection to. The Senator talks about go-
ing at it in an orderly way. We have de-
bated the merits of the investment tax
credit and the jobs incentive bill here.
The debate would be precisely the same.
This way, we reach both the Senate pro-
vision and the House provision in one
vote, Everybody understands precisely
what they are voting on, so I fail to un-
derstand what the objection to this pro-
cedure is.

Mr. MATSUNAGA. Will the Senator
yield for a parliamentary inquiry?

Mr. LONG. The Senator could propose
an amendment to strike and insert. As
far as the Senator from Louisiana is
concerned, I think that it would be
orderly legislative procedure to do that.

Mr. BUMPERS. Before the Senator ar-
rived, the Senator from Ohio and the
Senator from Hawaii were engaged in de-
bate about that very problem. That was
dividing the issue between the investment
tax credit and the jobs incentive. The
Senator from Ohio has said he favors tha
jobs incentive provision but is opposed to
increasing the investment tax credit.

Now, the motion to strike and insert
would not be divisible along that line.

Mr. LONG. A Senator could very well
just offer his amendment at that partic-
ular place in the bill, just where the in-
vestment tax credit appears, just move at
that point to strike the investment tax
credit and substitute the jobs credit.

Mr. METZENEAUM. Mr. President, a
parliamentary inquiry, please.
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The PRESIDING OFFICER (Mr,
Hataaway) . The Senator will state it.

Mr. METZENBAUM. I am not clear
from the previous responses to the par-
liamentary inquiries from the Senafor
from Arkansas and the Senator from
Louisiana. Would it be possible when the
committee report is made, which has the
combined jobs credit tax in it as well as
the investment tax credit in it, upon the
request of any single Senator, will those
two portions be divisible?

I believe there are separate sections, as
I understand it; is that correct?

Mr. MATSUNAGA. That is right.

Mr. METZENBAUM. May I have a re-
sponse?

The PRESIDING OFFICER. Under
rule XVII, it is not divisible, because it
is a strike and insert, by the committee.

Mr. MATSUNAGA. Mr. President, will
the Senator yield for a parliamentary
inquiry?

The PRESIDING OFFICER. The Sen-
ator will state it.

Mr. MATSUNAGA. Assuming that the
motion to recommit is defeated, any
Senator may offer an amendment to
strike out the investment tax credit; is
that not correct, without involving

The PRESIDING OFFICER. While the
committee amendment is pending, the
Senator is correct.

Mr. MATSUNAGA. Right. So that
there is no question of rule XVIII coming
into plav at that point.

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. METZENBAUM. That would re-
quire the affirmative offering of an
amendment to strike.

The PRESIDING OFFICER. Right. So
the Senator could, in effect, get division
by motion to strike part of it if the com-
mittee amendment is susceptible of such
a motion.

Mr, LONG. All one would have to do
if he did not want the investment tax
credit is just vote against it and defeat
the committee amendment which pro-
poses to add the investment tax credit.
That is all one has to do.

That has not been agreed to. That is
just a committee amendment to be
voted on by the Senate and one that does
not want the investment tax credit has
only to vote against that part of it.

Let me say to the Senator that the in-
vestment tax credit is not going to be-
come a part of this bill unless it be the
view of the Senate that by a majority
vote it should be a part of this bill.

I, for one, would like a direct vote on
it when we get to it, may I say to the
Senator, because I want to know what
the view of the Senate is on the invest-
ment tax credit, as one who expects to
be a member of the conference between
the Senate and the House. I want to be
able to report to the House of Represent-
atives, if this provision is in the bill,
whether this is a weakly held view or a
strongly held view in the Senate of the
United States, with regard to the in-
vestment tax credit.

I do not fully agree with what the
Senator from Ohio said about the ef-
fectiveness of the investment tax credit.
I had my severe doubts about it when it
was first proposed. It was my amendment
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that reduced the depre-iation by the
same number of points as the investment
tax credit when it started out as a 7-
percent investment tax credit. I believed
that the basis for depreciation should be
reduced bv 7 percent on the theory that
people should not be permitted to de-
preciate something they never paid for
in the first instance.

That is how it stayed for the first
couple of years it was in effect. There-
after, on the urging of President Ken-
nedy and President Johnson, who suc-
ceeded President Kennedy, I eventually
relented and went along with the in-
vestment tax credit as it now stands,
and, later on with the increase.

The reason I did was the experience
with that proposal when it was being
used to induce business to buy new equip-~
ment and stimulate the economy. Tt not
only stimulated the economy, but it over-
heated the economy. It was absorbing so
much of the funds available for invest-
ment that it seemed to this Senator that
we did not have enough capital available
for home building, and things of that
sort.

But it really provided jobs and no one
can contend that while we had that in
effect we did not have reasonably full
employment, because during that period
we seemed to have more people working
every month than we did the month
before.

Strangely enough, instead of losing
revenue, as some would have anticipated
when we vote a tax cut, we gained reve-
nue by about the same amount. We

thought we would lose about $5 billion.
Instead, we gain $5 billion in corporate

tax collections alone.

Then later on under President Nixon,
we repealed it. It was overheating the
economy and we thought that we ought
to repeal the investment tax credit, and
we did.

Within a year, the economy was in a
slump. The President asked us to rein-
state it, and we did, and it played a
major part in the recovery that then
followed.

So the investment tax credit has been
exceedingly effective in stimulating the
economy. I do not think we can cite
anything that has been done in the fiscal
area to try to either stimulate the econ-
omy or slow it down that has had more
effect than the enactment, the repeal,
the reenactment, the rerepeal, the reen-
actment of the investment tax credit.

Mr. METZENBAUM. Will the Senator
from Louisiana yield?

Mr. LONG. Surely.

Mr. METZENBAUM. Is it not a fact
that every time the investment tax credit
was put on or increased, first by the 3
percent, then 7 percent, then 10 percent,
that the stimulus

Mr, LONG. It has always been 7 per-
cent,

Mr. METZENBAUM. Was it never 3
percent?

Mr. LONG.
seven.

Mr. METZENBAUM. I stand corrected.

Mr. LONG. When it first was en-
acted, it was a 7-percent investment tax
credit. But it was my amendment that
provided businesses could not depreciate
the 7 percent that they had not paid

Seven, always at least
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for. That is why the Senator may have
the impression that it was 3 percent, be-
cause my amendment had the effect of
reducing the tax advantage of that
credit.

Mr. METZENBAUM. I appreciate the
clarification. Is it not a fact that if there
has been a reinstating of the investment
tax credit, or the initial passage of the
law, that there was a lag period of several
years—I think about 2 or 3 years—be-
fore the economy started to move up,
and that there truly is no cause-and-
effect relationship that can be shown by
any economist as pertains to this sub-
ject? I have done some research in this
area and do not find any direct relation-
shib.

It is tiue our economy has its un and
downs. But it is also true, as I previcusly
stated, that I never found an employer,
never found a corporation, never found
a. businessman, who said he hired any-
body or bought a piece of equipment be-
cause he was going to get an investment
tax credit.

1 believe it is a fact that, sure, we have
had our ups and downs, but that does not
mean it came about by reason of the
passage of the investment tax credit.

In answering my question, I would
be grateful to the distinguished Sena-
tor from Louisiana if he would clear up
a question I have in mind in the event
there is a direct up and down vote on the
investment tax credit of reducing it
through the 10 percent if presently is. I
appreciate his thoughtfulness in suggest-
ing he would like instructions. The Sena-
tor from Louisiana has greaf stature in
this body, and the way the Senator from
Louisiana indicates he feels often results
in Members of the Senate following his
leadership.

Am I correct in assuming from the
Senator’s previous comments on the sub-
ject that he would be prepared to indi-
cate to Members of the Senate that
whatever way they wvote is perfectly
agreeable to him and that he is looking
for instructions from the other Members
of the body, or will he be indicating to
them that he feels committed to increase
the investment tax credit to 12 percent?

Mr. LONG. If it be the will of the Sen-
ate that the 2 percent investment tax
credit should be stricken from the bill
or that the committee amendment should
not be agreed to, I will accept that ver-
dict cheerfully. It is a matter for which
I voted. It is a matter to which I became
committed when President Carter rec-
ommended it. I believe that I had been
advocating it even before President Car-
ter recommended it.

For the Senator from Louisiana, at
this late date, after having gone out and
made speeches to people all over the
country saying that this is a good idea
and that I think it should be done, to
reverse myself makes no sense. That is
the kind of thing a politician should do
only if it is absolutely necessary, and I
do not think that is necessary. The Sen-
ate can inform me that it is a good idea
or not, and it is a matter of no great
moment to me whichever way the Sen-
ate votes on the investment tax credit.
My view is that we should retain it, and
that is the attitude I will take.

I would also like very much to try to
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see what happens when you provide the
kind of incentive that the House pro-
vided especially to small concerns, com-
panies that are labor-intensive, to see if
they can put people to work, I could cite
a thousand examples of that, I believe.
Let me indicate one or two that are
chvious to me,

In my hometown, one of the main
cafeterias is part of a chain across the
country, a successful chain. There was
a time that when you would get through
the line, someone would take your tray,
take it to the table, and unload the tray
for you. That was a very nice service and
a nice convenience. Usually, you would
tip them something, but they would be
paid in addition. That service has been
discontinued.

Nowadays, if you are disabled or not
able to handle the tray very well be-
cause you have small children with you,
for example, they will ring a bell and
some little lady who ordinarily would
clean up the table after you have left
will come and help you with the tray.
But you have to ask for the service, to
have someone help you with the tray, in
the best cafeteria in my hometown,
which is a town of about 300,000 people.
They have a chain of places like that.

It would be nice if the service could be
restored. I would not be at all surprised
if this jobs credit might make it possible
for a concern such as that to provide the
service again, to have somebody help a
lady or a gentleman with the tray, to
unload the fcod on the tray after they
go through the line.

There was a time when a lady would
go shopping, and a young man would
help put the groceries in the sack and
carry the groceries out to the car. That
service seems to be gone nowadays.

It is the same with curb service. That
is a phrase that has disappeared from the
American vocabulary. There was a time
when you could drive up someplace and
someone would provide service at your
automobile. Perhaps some of those serv-
ices could be restored if we had the tax
incentive.

Here are 115 people from Louisiana
who wrote in. They filled out a little
card; 2,000 letters were sent out. They
were invited to send the card back if they
wished; 3 or 4 percent, perhaps 5 percent,
said that they did not see any point in
this jobs credit. But more than 95 per-
cent said that they would hire more
people—some 1 person, some As many
as 10 or more; the average was betier
than 2—if they had the additional in-
centive that is provided in the House
bill.

I find myself thinking more and more,
in view of the fact that we have taken
out the $50 rebate, that perhaps we would
be well advised to beef up this provision,
to go as high as the House did. But we
should be more careful in drawing if,
because the House had a windfall advan-
tage beyond anything we want to recom-
mend. They would not have recom-
mended it if they had given it as much
thought as we have. That is, we had
the opportunity to second-guess them.
So we think we can improve on their
handiwork. Under the circumstances,
this is something that deserves to be
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tried, and we do not think it should be
stricken from the bill.

We also should have some experience
with this jobs credit, because when we
start leoking at the welfare problem, we
are going to be asking ourselves this
question: If you pay about the same
amount of money that that welfare check
would cost the employer, to encourage
him to hire somebody, one, would the
employer hire the person and, two, would
the person take the job?

We can have some valuable informa-
tion if we just experiment with what the
House is trying to do here. I point out
that the House was not in any doubt
about their position when they debated
the matter and voted on it. Their posi-
tion was taken on a 4-to-1 margin. This
was offered as a substitute for two of the
administration’s favorite recommenda-
tions. This was offered in the House as a
substitute for the investment tax credit
and for the new proposal by the admin-
istration of a 4 percent credit against the
payroll tax.

Even though the administration posi-
tion as well represented by these who
agreed with the administration, it was
overwhelmingly defeated because people
thought there should be an experiment
with the jobs credit.

Looking at what was done in that re-
spect, I would think that people would
definitely want to see what we can do to
make more jobs available and to make
the jcbs more attractive. How better
could we do that than by givinz the
House effort a trial, to see to what extent
these unemployed people could be put
back to work?

Mr. President, as I indicated, this little
effort that was made by the National
Federation of Independent Business, in
my judgment, convinces me beyvond any
reasonable doubt that if the jobs credit
proposal is made sufficiently attractive,
as the House attempted to do and as we
should do in the Senate—the House bill
may have resulted in as many as 200,000
to 400,000 jobs—that the estimate will
prove to be conservative.

If Senators have any doubt about the
matter, here are the names of people in
Louisiana who got a letter—just a form
letter that most people will not even
answer.

Here are the individuals, here are
places of business, their names, and just
in case someone would like to check on it,
here are their telephone numbers, in-
cluding the long distance calls, Go call
them. I have had my staff call them—
and I have a memorandum here of what
they said. Many cf these people are very
enthusiastic about their potential of hir-
ing more people in the event this jobs
credit goes info effect.

Here is just one response. Here is Mr.
T. W. Antheny, president of the Schuyl-
kill Metals Corp., Baton Rouge, La., my
hometown, telephone No.
Here is what he said, he wi
10 new employees. He said:

Now I am either letting work go or work-
ing people overtime.

ire at leas

He continues by saying:
But if- you put that credit into eflfect I
will hire 10 more people.
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Here are many others, more than 100
of them, who respended. That is a pretty
good response to get from a form letter,
We sent out 2,000 form letters. Five of
them responded negatively—let us be
fair—about five of them say they think
it is a silly idea and they are not going
to do anything about it. The other 110
say they will employ somewhere between
1 and 10 pecple. Now, it averages about
better than two people per employer for
these small businesses,

You can go call them yourself. Here
are the telephone numbers, and they will
tell you the same thing they are telling
my staff when we called them, these peo-
ple think they would be hiring more.

Mr. CURTIS. Mr. President, will the
Senator yield?

Mr. LONG. I yield.

Mr. CURTIS. If someone hires an indi-
vidual and he receives this credit, con-
sidering that the credit does come out of
the Treasury, how much does it cost the
taxpayers to put that one person to
work?

Mr, LONG. Well, if you should assume
that that person is probably on the un-
employment rolls now,

Mr. CURTIS. I am going to come to
that. But how much in the credit alone?

Mr. LONG. Well, the House figure is
the most you could expect would be
$1,680. Now, the Senate figure is $1,050.

Mr. CURTIS. All right.

Suppose we. took another route and
provided public employment, public
projects, whose objective is to provide
employment. What would that cost?

Mr. LONG. $8,500 or more.

Mr. CURTIS. Yes.

I want to ask something else: If the
expenditure of this $1,700 puts the indi-
vidual to work will that individual be
paying any tax?

Mr, LONG. Of course, he would pay
tax on his wages.

Mr, CURTIS. If he has dependents
and other deductions so that he is not
in an income tax bracket, he would still
pay social security taxes; would he not?

Mr, LONG. Of course.

Mr. CURTIS. Yes. So the saving over
public employment is substantial, several
times over.

Mr. LONG. Yes.

Mr. CURTIS. We can expect some tax
refurn from every employee because
there will at least be the social security
tax, and some of them may get paid
enough or their family situation is such
that they will be paying some income
tax.

Now, in addition to that, what are the
chances, in the Senator's opinion, that
these individuals who get a job because
of this Government incentive may work
into a permanent jobh?

Mr. LONG. Well, Senator, most of
these people we are talking about here
would very likely be permanent jobs.
In other words, one of the responses we
had was that of a man who said he had,
let us say, two filling stations, and he
said, “All right, if I could get this jobs
credit I would like to open another filling
station, but right now I just do not feel
like taking the plunge, taking that risk.
If you would do that, that would just be
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the deciding factor, a litle extra to make
me do it.”

Here is a man who says he has em-
ployees working overtime, At the mo-
ment he does not feel like taking the
plunge to add more people, but if you
would give him this little advantage he
would hire more people.

Mr. CURTIS. However, the tax incen-
tive does not go on forever, does it?

Mr. LONG. No.

Mr. CURTIS. How long does it go on?

My, LONG. Two years.

Mr. CURTIS. Not fully 2 years, this
calendar year and the next one.

Mr. LONG. That is right, It is actually
less than 2 years.

Mr. CURTIS. Yes.

Now, suppose this is enacted and no
cne hires a single person, what is it going
to cost the Treasury?

Mr. LONG. Well, it would cost them
something.

Mr. CURTIS. I mean under this pro-
gram here. If no one goes to werk it is
not going to cost anything so far as the
taxpayer is concerned.

Mr. LONG. We would have to assume
there would be some situations where
someone would hire a person anyway—
you have fo assume that.

Mr. CURTIS. Yes.

Mr. LONG. So there would be some
situations where an employer would have
hired someone anyway and where there
would be some modest cost to the Gov-
ernment.

Buf, generally speaking, there will be
very little cost, enly a minimal cost, un-
less more people are put to work.

But, Senator, there is one more thing
here that really has not been discussed,
and that is this: How would you really
know whether, by giving a tax advantage
to an employer measured against the pay-
roll, that man would put more people to
work or not, how would you really know
if you never tried?

Mr, CURTIS. That is right.

Mr. LONG. We need to know before
we get into the welfare reform area, and
the President is going to come down
with a welfare proposal, and if he acts
as ambitiously to help the poor as I
know that man to believe, he is go-
ing to come down with a welfare proposal
one of these days wiiich will cost vastly
more than what it costs with this jobs
credit. We are going to be asking the
question then, we are going to say, “Well,
now, look, do you not think you might be
able to help these people more if you
would provide some kind of help, either
a direct payment or a tax advantage?”

If you are a tax-writing committee, you
are going to think first in terms of a tax
advantage for an employer to hire some-
body and to take these same people who
otherwise might be on the welfare rolls
and put these people to work, so they
would have twice as much income, ad-
mittedly they would be working for it,
but they would also have the benefit of
their pride and the respect of their loved
ones for the fine job they are doing in
trying to improve their condition as well
as the condition of society.

Now, we would like to know whether if
you make it sufficiently attractive: First,
these people could be persuaded to hire
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those hardcore poverty cases or these
people who never had a rhance to work
ina jobat all; and second, whether if the
job were offered the person could be per-
suaded to take it.

Now, if we go ahead with this we will
have some experience to work from as to
whether this type of approach might
work. Mavbe it will not work but, at least,
we would know at some point,

My, CURTIS. Is it limited to the bal-
ance of this year and next year?

Mr., LONG. That is all.

At some point you would be willing to
pay for knowledge, especially if it is the
answer fo the $64 question, or the $64
billion guestion really, if you are thinking
in terms of the magnitude of the prob-
lem.

Mr. MOYNIHAN. Mr.
the Senator yield?

Mr. LONG. I yield.

Mr. MOYNIHAN, Mr. President, I ask
unanimous consent that Joseph Merris-
man be permitted the privileges of the
floor during the considerition and debate
on this measure.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. MOYNIHAN. Mr. President, I am
one of those who. as a member of the
Committee on Finance, supported the $50
rebate which the President initizlly pro-
posed to us, and I would like to say that,
it seems te me, the poor and working peo-
ple of this Nation needed that rebate
then and, as far as I am concerned, “hey
need it still. and I cannot see the reason
for the argument prezented to us in a let-
ter which has been distributed from Sec-
retary Elumenthal, who says that—

It is our view that since the Senate has
deleted the rebate you should also delete the
business tax reductions in this bill,

I think, in the first place, sir, it is tech-
nically the case that the Senate has de-
leted the rebate, but we did so at the be-
hest of the Secretary of the Treasury.

Mr. LONG. Yes.

Mr. MOYNIHAN. Two points, Mr.
President: first, this has been described
as a business tax reduction. But is it not
the case that no businessmen will get a
penny of tax expenditure under this leg-
islation until an American citizen has a
job?%

Mr. LONG. That is right.

Mr. MOYNIHAN. This is, this tax ex-
penditure as we now technically call it
is directly dependent on putting people
to work?

Mr. LONG. The Senator is correct,

Mr. MOYNIHAN, In additional new
jobs?

Mr. LONG. That is correct.

Mr. MOYNIHAN. A second point: if T
may ask the distinguished Senator from
Louisiana, who has beén for many years
invelved with questions of public wel-
fare and efforts to create employment
through job training and through mac-
‘veconomic stimulus and through subsi-
dies of various kinds, is it not the case
that this is the first time that Congress
wliil have gone out te employers and
given then a direct, precise, and concise
incentive to add an employee: that this
is the first time we have said to the em-
ployer, “If you do, if you add a new Jjob,

President, will
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vou get a benefit from the Federal Gov-
ernment'?

Mr. LONG. The S=nator is correct, and
we have talked before in terms of say-
ing, “We will give you a tax advantage if
vou will buy some more equipment or
build a new plant."” But we have not said
to them before, “If you will put another
man on the payroll, we will give you a
tax advantage.”

Mr. MOYNIHAN. This is after more
than a decade. I began my career in
Government in the Department of Lakor
under President Kennedy when we
adopted the Manpower Development and
Training Act of 1962 and began the man-
rower report to the President. We are
now 15 years into those enterprises and,
in the main, the level of what has been
seen as normal levels of unemployment
have gone up and up and up. Today we
are facing an administration which in
great good faith is hoping to bring the
level of unemployment in this yvear down
kelow T percent—that {s what the Assist-
ant Secretary of the Treasury said to us
vesterday—below 7 percent as a goal.
When I began in this enterprise 7 rer-
cent unemployment would have been
considered a social disaster; it would
have been reminiscent of the great de-
nression. This Is what we desire to attain.
After 15 years -of experimenting and
billions of dollars of exwvenditure, is a
2-year experiment with a direct incen-
tive for adding workers to payrolls not
within the ranege of a reasonable measuye
of social experiment and position policy?

Mr. LONG. I could not agree more.
I do not know akout others, but when
I see T percent of our people out of work
that is a matter of deep concern to the
Senator from Louisiana. Especially when
I think of all these young people, who
never had a chance in life and who still
do mot have a chance, especially the
voung blacks, but as to the young whites
it is tragic enough even there, young
people who were raised in poverty, whose
families lived in ghettos, who did what
they were told to do and tried to be good
citizens and have been out for vears try-
ing to find a job and still cannot get
the job. For Congress to take the attitude,
“Now we have only 7 percent unemployed,
enough has been done,” what have we
done? All we have done is just give the
people some talk, Now we are going to
propose to say enough has been done.
Nothing more will be done. We will wait
for a tax reform bill. And when are we
going to vote on that? We will see the
recommendations in October, after the
committee gets through with it. That
will be a real exercise. And we cannot
pass something like that in less than 9
months. So we will get around to voling
on-that, let us say, come about the follow-
ing October. So here we will be 2 years
and we say, “Well, things look a little
better. When we got in unemployment
was 7.5. Now we got it down to 7.3. It
looks like things are fine. Enough has
beenn done. Meanwhile let us talk about
energy."

So then if we had what we thought
we were going to seek, not only has the
$50 rebate been dropped, and that was
subject to a great deal of controversy, but
we have been told that nothing is to be
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done, just forget about it; just forget the
whole thing.

I must say that is going from one ex-
treme to the other. How about all these
people out of work?

What is the percentage of
people unemployed?

Mr. HUMPHREY. Nineteen percent.

Mr. LONG. I must take issue with my
dear friend from Minnesota who said
there was 19 percent, What I have here
might be a little out of date or a little
more up to date, but the latest informa-
tion I have is that the unemployment
rate for teenagers has been running 18
percent.

Mr. HUMPHREY. About 18.8 percent.

Mr. LONG. We are just a percentage
point apart. All right.

And the unemployment rate for blacks
has been 12 to 13 percent.

Mr. MATSUNAGA. That is adults.

Mr. HUMPHREY. That is adults.

Myr. LONG. That is all blacks, I beliave.
But for young blacks it has been a lot
worse than that.

Mr. HUMPHREY.
young people.

Mr.. LONG. The Senator tells me it is
40 percent,

Here we had all this talk about what
we are going to do for these young
blacks. Forty percent. Those poor souls,
raised in poverty, never knew what it
was to have the best of anything, secen
out of jobs for vears, never had a job at
all, many of tham are still looking. What
are we told? It lookxs like the situation
now has improved enough so we can say
nothing more need be done.

Mr. HUMPHREY. Mr. President, will
the Senator vield at this point?

Mr. KENNEDY. Will the Senalor
vield?

Mr. LONG. I vield to the Senator {rom
Minnesota.

Mr. HUMPHREY. I love to hear the
Senator frem Louisiana. When he gets
moved and tied into a subject, he is
eloquent, brilliant, throughtful, and
compassionate. I mean that very sin-
cerely.

Let me say I testified this moerning
before the Human Resources Comiittee
on the youth employment bill. As we
know, the Joint Economic Committee Ifor
the past 4 vears has conducted intensive
studies in youth manpower and the prob-
lems of it. We have really gone into it
all around the country in field hearings
as well as going to the top specialists to
get a good picture of what has hap-
pened. Youth unemployment in this
country is 50 percent of the total unem-
ployed. Almost 50 percent of all unem-
ployed people in the United States are
between the ages of 16 and 24. There ave
yvoung people foday who have come into
their twenties, who are now 22 or 23, who
never had a job, Thev cannot get unem-
ployment compensation because they
never had a job. And they are either liv-
ing off some form of welfare or ulti-
mately driven to street crime.

We have records that show that the
rate of youth unemployment and the
rate of youth e¢rime are parallel, just like
that. They simply go up and down to-
gether. When we get youth unemploy-
ment down youth crime comes down.

young

Forty percent
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When youth unemployment goes up,
youth crime goes up and they live off
the street in what we call the shadow
economy.

The worse part of youth unemploy-
ment is in the 1980's and 1990's we will
happen to have a large number of people
who are then middle-aged who never nad
a chance to learn a work skill and never
had a chance to become productive citi-
zens. They get accustomed not to work-
ing.

We have ways and means through the
economy, of jobs, tax reform, whatever
it takes, to get these people to work, not
only because we need their production,
not only because it helps cut down on
the social disturbances that come be-
cause of youth unemployment, but be-
cause, may I say, it gives them a chance
to amount to something, with a sense of
dignity, a sense of self-respect.

The Senator was at the meeting, I
think, the other day with the President
over at the Cabinet room in the White
House, when we were talking about the
costs and the budget. The biggest prob-
lem with the budget deficit is the unem-
rloyment in this country compounded
by inflation. But as to unemplovment,
the Senator from Louisiana knows as
well as I do that for every 1 percent of
unemployvment the Government loses
about $14 billior. in income revenues.
For every 1 percent of unemployment
the costs to State, local, and Fedsaral
Governments added up are another 35
billion in social costs. So for every 1 per-
cent of unemployment it adds up to $19
billion.

If we could reduce unemployment by
3 percent or 2.5 percent, 2.5 percent, we
would cut that budget deficit almost
down to where it was insignificant and
most likely it would have resolved it be-
cause if we could put 3 million people
back to work, adults and youth, 3 mil-
lion and put them back to work where
they were earning, let's say, even a min-
imum income of $8,000 to $10,000 a year,
the tax revenues that would be gen-
erated plus the income that they would
receive would do more to repair the
budget and its deficit than anything we
can do. And for us to go along and pre-
tend everything is just jolly simply be-
cause the economic indicators indicate
things are better is just to close our ey=s
to reality; it is just plain closing our
eves to reality. We are political ostriches
with our head in the sand and our tail
widely exposed. And someone ought to
take sharp aim at it and maybe will.

I thank the Senator for his constant
concern cn this problem, and I mean
that, Senator Loxng: You are one of the
most compassionate Members of this
body, and it is not only compassion that
is involved here, it is eouity and justice
for everyone else. For the taxpayer to-
day who is worried about the budget the
best thing he can do is to find ways and
means to put these young people to
work. That will cut our budget. That
will improve our revenues. That is the
way to get business on Main Street. That
will stop the mugging of the elderly and
do more than all the cops we can put on
the beat.

I remember I used this little exampble:
In my little home town we had serious
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problems with youth vandalism. A little
country town: Crime is not all among
the blacks in cities, you know. These
were all nice whites, in a little rural vil-
lage, with two nice big churches, a fine
little community, but with a serious
problem of vandalism.

Then we got some EDA funds, some
community funds that were State funds,
some private voluntary funds, and some
summer youth program funds, and they
put those kids to work developing a lake
shore park, building a couple of tennis
courts, building a place to park campers
along the lake shore, and do you know
what happened? Our youth crime prab-
lem disappeared. Where we used to run
them up every week and put them in
the county jail over at Buffalo, Minn,,
the sheriff said:

We do not have the problem anymore.

Why? Because they had work. I do
not care whether they are black, white,
thin, tall, purple, or short, if they stand
around with nothing to do the chances
are they will get in trouble. There used
to be an old phrase——

Mr. LONG. “The idle mind is the dev-
il’s workshop.”

Mr. HUMPHREY. The devil's work-
shop. And idle hands are even worse. I
think whatever we can do to put people
to work will be helpful. The public is
tired of paying out money and getting
nothing out of it. They want to see some-
thing that is constructive. They want to
see something that is visible. And the
individual who gets that check would
like to have something he can poeint to,
that “I worked on.”

I was down here in Florida. It is an
interesting thing to think about the in-
tracoastal waterway, built by the WPA.

The WPA. You know, they did not
have any big welfare program under
Franklin Roosevelt. They had a work
program., You got some commodities, a
few potatoes, and so forth, but what lit-
tle welfare program they had was from
the county seat, a little county program.
But they had a work program, and it put
millions of people to work, and all over
America courthouses, parks, water pro-
grams, roads, farm-to-market roads,
trees were planted, the shelter belts, soil
conservation projects—people went to
work.

What has gotten into this country?
Do you think we are going to repair this
country by just printing checks, and
saying to people the biggest work that
they can do is going to the post office,
or maybe just waiting for the postman,
and complaining about the delivery?

That computer check system; they
ought to have to write them out by hand.
If everyone that puts out one of these
Government checks had to write them
out by hand, they would want to get
something back. As far as I am con-
cerned, I would be willing to pay a man
$100 or $200 a week doing something,
rather than $75 a week sitting on his
duff. I would be willing to go along with
tax programs to provide incentives to get
people jobs, because we will get far more
revenue in that way than by their doing
nothing.

When I came in, I heard the distin-
guished Senator from New York (Mr.
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MoynNIHAN) discussing this matter, and I
think it is time for us to bite the so-
called bullet and fish or cut bait. Use
whatever phrase you want; but we have
to do something to put people in this
country back to work.

I was not too much interested in that
$50 rebate; the Senator knows that. My
interest in the rebate was party loyalty.
At the time we were discussing the re-
bate, conditions were much more severe
than they are now. At the time of the
press confrence, I made it clear that I
was reluctantly supporting the rebate.
When I got away from here, and had a
chance to do a little thinking by myself,
I called the President and told him I was
not for the rebate.

But I am for work, and lots of it. And
I will tell you something: This country
is not going to go bankrupt fixing up
roads, building up water and sewer sys-
tems, improving parks, improving camp-
sites, planting trees, soil conservation,
street repairs. The railroads of this coun-
try need repair. We have so many things
to do that there is an unlimited list. I
feel confident that if we have something
to do with our money, let us pay people
to do something that needs to be done,
and have a tax program that gets our
business going, modernizes it, makes it
effective. That is the only way we are
going to cut down on inflation. You can-
not play games with it. Increased pro-
ductivity cuts down inflation. You de-
crease unit costs when you increase pro-
ductivity. When you have low produc-
tivity, you have high costs, inefficient
production, and inflation.

I thank the Senator from Louisiana
for his leadership in these matters.

Mr. LONG. Mr. President, it warms my
heart——

[Applause from the galleries.]

Mr. HUMPHREY. Charlie Schultze
must have heard me.

Mr, LONG. Mr. President, it warms my
heart, and it seems like old times, to hear
the Senator from Minnesotsa say what
he just said a moment ago. I could not
agree more.

As the Senator well knows, we are
going to provide some jobs. We are going
to provide some jobs, which might not
be quite as efficient as a full-time, con-
structive job, but we hope to provide
some jobs on a countercyclical basis in
all these cities, in line with the traditions
of Franklin D. Roosevelt, to get the peo-
ple doing some things, building parks
and roads and various and sundry
things. Some of these will be marginal
jobs, and some of the jobs we create here
will be marginal jobs, too. If they do not
give increased incentive, they are not
going to be creative.

But people are not looking at alterna-
tives. If we do not give these people a
chance to work for a living, we are going
to have to pay to keep them alive, any-
way, to pay for their food, to pay for
some kind of housing, meager though it
may be. We are going to have to pay for
hospital care of these people. We cannot
allow them to starve; we have to accept
at least that much social responsibility.
So we will have to pay one way or the
other—if not with employment then
with welfare costs, and the Senator
added a cost that is a hidden one, but
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it 1s there and you cannot deny it, the
cost of these people getting into trouble,
getiing into crime, getting their lives off
on the wrong road, because this Govern-
ment and this society failed to give them
an opportunity to make use of their re-
sources.

Mr. President, there is on every Sen-
ator's desk

Mr. KENNEDY. Mr. President, will the
Senator yield?

(Mr. STEVENSON assumed the Chair.)

Mr. LONG. I will yield in just one
moment,

There is on Senators’ desks a message
from the Secretary of the Treasury ad-
dressed to Senator Bumpers. It has Sen-
ator KENNENY's name at the top; I guess
it is distributed by Senator KENNEDY.
The message is that Secretary Blumen-
thal does not think either the 2 percent
investment tax credit—which he recom-
mended—would do any good, nor the
jobs credit the House voted him down on
by a 4-to-1 margin.

Mr. Blumenthal told me in somewhat
different words that he used here that
he did not think there would be a single
job added by these credits. I wish he
would come and answer by telephone, the
calls from people calling to say they
would employ people, In response to a
survey, they got a 5-percent resro-se
from Louisiana alone. That is a high re-
turn on a form letter. So we called them,
and they said. yes. they would employ
these people, and specified exactly how
they would use them and exactly why
they needed these people.

That is why I believe the estimate was
conservative when they said this would
result in as much as 200.000 to 400.000
jobs. I think it would result in more than
that.

When a witness for the National Asso-
ciation of Independent Businesses ap-
pedared before the Finance Committee, I
asked them if they would poll their mem-
bers. by letter or however they wanted
to do it, and see what responses they got
from the people in States represented by
members of the Finance Committee.

Here are the kinds of responses they
got:

In the State of Colorado, 434 employ-
ers said they would employ 1,148 people.

In Alaska, 84 employers said they
would employ 251. In Connecticut, 140
employers said they would employ 376.
In Delaware, 28 emplovers said they
would employ 94 people. So on down the
line it goes. In Wisconsin, for example,
499 employers said they would employ
1,269 people.

Just with Finance Committee people,
of the members who wrote in, the kind
we have confirmed, they said without a
doubt they would employ people.

There are 5,651 emplovers who said
they would employ 15,219 people. Those
are just the people who are members of
this little association who responded to a
form letter. Our tally is that they are
ready to do it. The last 15,000 the Secre-
tary of the Treasury can call himself, I
will be glad to cooperate and get their
telephone numbers if he does not want
to bother locating them.

This is something which started out
without an administration recommen-
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dation. It had some bugs in it. There
were some shortcomings in it. I know
how people like to say, “Our idea is the
best idea and your idea is wrong.” The
Treasury officials ridiculed first one little
thing and then the other about the
House measure. Those problems were
easy enough to correct. As those matters
were corrected, they still continued to
pick it apart here and there. In due
course, every criticism they could find
has been corrected. We now have a pro-
vision which the Treasury people them-
selves would agree that, if we are going
to have something of this sort, this is the
most workable way to do it.

I yield to the Senator from Massa-
chusetts.

Mr, KENNEDY. I thank the Senator,

We covered some of this ground earlier
today and also yesterday.

I must say there are few people who
have given as much thought as the Sen-
ator from Minnesota to the whole ques-
tion of the state of our economy. He is
a member of the Jeoint Economic Com-
mittee. My respect for him and for his
recommendations about how to get peo-
ple off welfare rolls and onto job rolls is
virtually unlimited.

The fact of the matter is what is being
described as the result of the invest-
ment credit and job credit is not going to
do the kind of thing that the Senator
from Minnesota either believes it will do
or that the Senator from Louisiana sug-
gests his business friends feel it will do.

It just amazes me to keep hearing
about those 115 businessmen in Louisi-
ana who are going to go out and employ
all these workers.

In effect, what the Senator is doing is
asking the business people in Louisiana
if they want a tax break, That is what
they are being asked. I am surprised that
only 5 rercent said ves. I am very sur-
prised that only 5 percent would say yes,
that is what they want. And those 5 per-
cent would be surprised to learn that
what they are supporting now is a pale
imitation of what they were asked in the
survey. The Senate bill has drastically
slashed the benefit of the credit com-
pared to the House bill, but the responses
were based on the House bill.

It is interesting to hear the Senator
from Louisiana say that what we are
talking about is putting people on the
job rolls, getting them off the welfare
rolls. Who are the principal spokesmen
for the working people of this country?
The AFL-CIO, the United Automobile
Workers? Where do they stand? They
oppose this.

It is interesting to note that the Sen-
ator from Louisiana says he is repre-
senting the interest of those who want
to put more people on the work rolls, yet
the principal spokesmen for working
people feel that these incentives are
worthless, a new tax bonanza for busi-
ness with no effect on jobs.

Mr. LONG. Mr. President——

Mr. KENNEDY. I know the Senator
has the floor, but I hope he will let me
finish my comments on this point. I know
he has the right to take the floor.

Mr. LONG. Could I respond to just one
point the Senator made? He might want
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to respond to that part of my statement
as well.

Mr, KENNEDY. Very well.

Mr. LONG. What these people said was
if there is a $1,700 job credit, they would
expect to hire more people. It is not the
employer who gets the money; it is the
employee who gets the benefit of it be-
cause he is the one who gets the job.

Mr. KENNEDY. I cannot understand
why the Senator from Louisiana keeps
talking about the people who favor the
House provision, when actually we are
talking about the Senate provision. There
is a dramatic difference. There is three
times as much benefit in credit in the
House provision compared to the Senate
provision. An employer gets a $1,680
credit under the House bill, but only $600
under the Senate bill. I suspect his 115
respondents in Louisiana might feel the
rug has been pulled out from under them.

The Senator keeps talking about the
replies he received. But when one asks,
*“Do vou want a tax credit?” who will say
they do not want one?

It is extraordinary to me that we de-
lude oursclves into thinking that this is
something heipful to the unemployed.
The principal spokespersons for working
people do not want. Quite frankly, they
think it is a tax bonanza for business.

That happens to be what the principal
spokespersons for the working people of
this country have said.

One can say the AFL-CIO does not
speak for the working people or the UAW
does not speak for the auto workers, or
various other organizations do not speak
for working people. But the fact of the
matter is, their position is clear from
their corespondence. The spokesman for
the AFL-CIO—and I wil! make it a part
of the REcorp—said:

We feel there will be no added jobs stimulus
from the business tax cut

Myr. President, I ask unanimous con-
sent that the letters we have received
from the AFL-CIO, the UAW, and Public
Citizenn may be printed in the RECORD.

There being no objection, the letters
were ordered to be printed
as follows:

Hon. Eowarp M, KENNEDY,

U.S. Senate, Russell Office Buildi
Washington, D.C.

Hon. DALE BUMPERS,

U.S. Senate, Dirksen Office B
Washington, D.C.

DEAR SENATORS KENNEUY AND
The AFL-CIO strongly supporis your mo-
tion to strike the $2.4 billlon in new busi-
ness tax breaks contained In HR. 3477, now
before the Senate.

From the standpoint of eguity alone, it
Is scandalous that serious consideration’ is
being given to initiating w sweeteners”
to businesses while takn away 8§50 pay-
ments to the poor, the aged and the low and
moderate income Amer Certainly U
there i5 no longer any cl ed Justification
for the rebate, as President Carter says, there
is also no justification for the additional
business tax cuts.

The AFL-CIO opposed the rebate and the
business tax sweeteners both in the House
and the Senate because we felt the funds
could be better spent in direct job-creating
programs. We still feel that way because
of persistently high unemployment.

We feel that there will be no added job
stimulus from the business tax cuts. The 2

BUMPERS !
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percent additional tax credit will provide
few i any new additional jobs—just as
there has been no clear proof that the pres-
ent 10 percent Investment tax credit created
jobs. We also feel that the job tax credit
will provide few, if any jobs as companies
experiencing growth in the market place—
such as General Motors—will receive the
government subsidy, while companies in
trouble—stuch as American Motors—will re-
ceivo nothing.

A full examination of individual and cor-
porate taxes is necessary, and will be under-
taken later this year. That is the time for
serious consideration of business taxes, in-
dividual taxes, and the entire internal rev-
enuo code.

We strongly support the Bumpers-Ken-
nedy recommital motion to set aside the
$2.4 billlon in new business tax breaks.

Sincerely,
ANDREW J. BIEMILLER,
Director, Department of Legislation,
AFL-CIO
AprrL 20, 1977,
Hon. DartE Bumrers and Hon. Epwarp M,
KENNEDY,
U.S. Senate,
Washingion. D C.

DEAR SBENATORS BUMPERS AND KENNEDY:
The United Auto Workers supports strongly
your amendment to delete the business tax
reductions from the pending tax bill,

Even before the President’s decision to re-
quest deletion of individual income tax re-
bates from the pending legislation, the UAW
had expressed its opposition to tax relief for
business. It was, and remalns, our position
that a tax savings based on a company's pay-
roll would result in lost revenue far greater
than any potential gain from such a meas-
ure. Also, the TAW has long had reserva-
tion about the effectiveness of the Invest-
ment tax credit. The increase in the invest-
ment tax credit from seven to ten percent in
1975 cost the Treasury $2.5 billion in fiscal
1876 without any discernible impact on in-
vestment.

While the UAW did oppose these business
tax reductions as a matter of policy while
the individual $50 rebate was still under con-
sideration, we believe the decision to aban-
don the rebate makes it all the more impera-
tive to defeat the business tax savings.

The gross Inequity of malntalning tax
breaks for business while denying tax rebates
to individuals, when they began as part of a
single stimulus package, would heighten—
with good reason—the high degree of public
distrust of our tax systém. You are both very
sensitive to the cynical attitude with which
the American people view the tax structure.
Sadly, much of that cynicism is justified hy
the perpetuation of gross inequitles in our
tax system, despite constant llp service to
the principle of tax reform. It would be
ironic and tragic i, instead of moving to-
ward tax reform, the Congress moved in pre-
cisely the opposite direction by approving
business tax breaks of no value to the econ-
omy while agreeing with the President's
decision to abandon the rebate. The UAW
commends you for taking the initiative to
strike the tax breaks for business from the
pending tax bill and shall urge your col-
leagues to support you in this effort.

Sincerely,
Howarp (. PasTER,
Legisiative Director, UAW,

Apr1L 20, 1977,

Dear SewaTorR: We urge you to support
the motion by Senator Bumpers to recom-
mit the Tax Stimulus bill with instructions
to delete the temporary business tax cuts
of Title III. Clearly fairness requires that
elimination of the rebate for most Americans
be coupled with eldmination of the Invest-
ment credit for corporations.

The business and financial community has
waged an all-out publicity campalgn to ktll
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the rebate for the average person. Treasury
officials testified before the Finance Com-
mittee that a principal reason for dropping
the rebate was the fact that businessmen
perceived that it would enlarge the deficit
and thus aggravate inflation and push up
interest rates, which expectations can be-
come self fulfilling. Any such concerns about
the deficit apply equally to a package of
business tax cradits totalling $2.4 billion per
calendar year.

The other principal reason for the rebate's
demise is, of course, that the renewed surge
in the economy made it unnecessary. The
same applies to the investment credit. Busi-
nessmen will increase their capital spending
when warranted by consumer demand, low
enough interest rates and the absence of ex-
cessive Inflationary fears. If the recent boost
In the investment credit from T percent to
10 percent hasn't been sufficient to spur in-
vestment another boost to 12 percent cer-
tainly won't help.

In the face of the worst unemployment
crisis since the great depression the Con-
gress has had to exercise considerabie budg-
etary restraint in voting funds for badly
needed direct job creation programs. Now it
is about to deny a tax rebate which can
amount to several hundred doliars for aver-
age families. Many have, in effect, already
spent ihelir rebate to pay increased fuel bills
or to meet the ever increasing cost of living.
SBurely another boost in the investmen:
credit, which even most businessmen have
conceded will have little impact, should be of
& lower national priority.

Indeed the investment credit was added
to the stimulus package only as an after-
thought. It was intended as a message of
psychologlical reassurance that Washington
would not approve substantial individual tax
cuts without a sweetener for business. The
irony of dropping the bulk of the individual
tax cuts while retaining the “add-on" for
large corporations will not be lost on the
general public.

By the same token the Senate should re-
sist the temptation to take advantage of the
budgetary leeway for tax cuts by enacting
other hastily consldered or ill-advised meas-
ures which wvarious Senators may propose.
Various proposals to grant special rates of
accelerated depreciation to some areas of the
country provide especlally costly examples
of the kinds of unfair and ineffective meas-
ures which should be rejected.

Bincerely,
RoBERT M. BraNDON,
WiLLiaMm Prersz,
Public Citizen.

Mr. KENNEDY. Mr. President, I do not
deny there will be benefits to all those
businessmen who will take the jobs
credit, But, as I said, I cannot under-
stand why there are so few. Who would
ask a Louislana businessman to look a
gift horse in the mouth? Obviously, they
will say they would like a tax break.

Mr. LONG. Let me be sure we under-
stand what the Senator is trying to strike
out of the bill. Could we understand that
the provision he seeks to strike is that in
order to get the benefit of this provision a
man would have to hire not only more,
but he would have to hire 103 percent
of what he had in his 1976 base year,
last year; that he has to hire 3 percent
more than he had last year before he
gets any benefit; that it is only then that
he gets the benefit, and that benefit is
limited to a fraction of what he is pay-
ing in wages? In any event, he would
have to pay a lot more in wages than
he is getting in tax advantage.

Does the Senator understand that is
what he is trying to strike?
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Mr. KEENNEDY. That is exactly what
I am saying. The tax break is a windfall.
He will hire a new worker for good rea-
sons, having nothing to do with the tax
break. And then he will claim the credit
as an afterthought. Does the chairman
of the Finance Committee believe that
any business person in this country are
going to invest $10,000 for the salary of
a new worker, solely to get back $600
under the jobs eredit? That is what the
Senator is trying to sell. That is saying
it in a different way. The House provi-
sion would have offered a larger credit
of $1,680, but even that credit would not
really affect a hiring decision.

Another potential loophole is that an
employer could fire one full-time indi-
vidual and hire two part-time workers,
and be able to take greater advantage of
the jobs credit, without increasing the
total work roll. There are all kinds of dif-
ferent complexities and potential abuses
in terms of that provision.

I think it is unrealistic to believe that
industries are going to go out and say,
“Because we could get $600 back, we are
geoing to invest $10,000,” in a new worker,
unless, of course, they planned to do it
in the first place. The fact of the matter
is, they are going to need a good percent-
age of that $600 to pay for the account-
ants and lawyers needed to decipher the
complexity of this provision. The Sen-
ator from Louisiana knows that as well
as I,

Mr. BENTSEN, Will the Senator from
Louisiana yield on that point?

Mr. LONG. I yield.

Mr. BENTSEN. I would say to the
Senator from Louisiana and the Senator
from Massachusetts, that point was care-
fully considered in the Finance Commit-
tee. We paid a lot of attentirn to it.
As the jobs tax credit is now formulated,
the vast majority of small businesses will
need practically no additional account-
ing work. They will be able to use figures
from the Federal unemployment tax
forms which they already submit to the
Government. That is what they will be
able to make their compilations from.
It will be a very simple thing for most
businessmen to accomplish.

In addition to that, I ask the Senator
from Massachusetts, if the House posi-
fion were accepted, if we had a larger
incentive, would the Senator from Mas-
sachusetts accept it?

Mr, KENNEDY, I have indicated be-
fore the Comunittee on Finance that I
could not, for the reasons that I out-
lined then. I do not think a tax credit
is really meaningful in addressing the
critical problem of unemployment. It is
extremely complex, and not an effective
job incentive. The House bill is bad
enough, but the Senate kill is even worse,
so far as a job incentive is concerned.

The 103-percent employment thresh-
old is a special problem for New England.
I see from the tables that average em-
ployment has increased In Texas by 4
percent. But Massachusetts fails to meet
this threshold—our average growth is
only 1.2 percent.

Mr. BENTSEN. I want to tell the Sen-
ator from Massachusetts that in all the
service industries in Massachusetts, it
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has increased by 3.3 percent. So in
Massachusetts——

Mr. KENNEDY. In Massachusetts, the
overall average total is 1.2 percent. In
the State of Texas, it is 4 percent. That
is a very clear signal. I understand why
the Senator from Texas is so strong a
supporter for that particular provision.
But the fact of the matter is—I do not
know what the unemployment rate is
in the State of Texas at the present time,
What is the level now?

Mr, BENTSEN. 5.7 percent.

Mr. KENNEDY. We would love to be
that low in the State of Massachusetts.
The areas which have the most per-
sistent and consistent unemployment
problem in this countrv are New England
and the Middle Atlantic States and the
Midwest. Yebt they would be the areas
least likely to take advantage of the jobs
credit.

The fact of the matter is that, in New
England, the average job growth is 1.5
percent. In the Middle Atlantic States—
in New Jersey, New York, and Pennsyl-
vania—it is 0.8 percent. We have de-
vised a formula that is not going to be
helpful in achieving even the limited
goals that have been establiched. The
Senator from Louisiana mentiomed that
the Senate Finance Committee had
worked to get the bugs out of the House
bill. But I think he has cut the heart
out of the House bill, so far as a jobs in-
centive is concerned, because they have
reduced its impact bv two-thirds for
firms that take advantage of it.

Mr. BENTSEN. Will the Senator yield
for a comment?

Mr. LONG. I yield to the distinguished
Senator.

Mr. BENTSEN. The most industrial-
ized part of this Nation is New England.
Some of the most outmoded manufactur-
ing capacity is in New England. It does
not do us any good just to wring our
hands over these problems. We ought to
be taking some affirmative action. We
are talking about an increased invest-
ment tax credit that will encourage in-
dustry to modernize its manufacturing
cavacity to make it more competitive
todav. We are talking about trying to
do something about unemplovment by
putting a carrot out there, an incentive
for private enterprise to hire additional
workers, something above what they
would normally increase embplovment
by. That is the purpose of the 103 per-
cent base. That is the normal increase
in the amount of employment. So there
is a carrot out there.

I frankly think that is the better way
to do it than the public service iobs. It is
often a dead-end iob, where there is no
promotion, where there is no rermanent
employvment. If we put them in the pri-
vate enterprise system, we help them in-
crease productivity, we help to lower
costs. If we lower the cost of employ-
ment, that passes on to the consumer and
what we are doing is fighting inflation
and helping keep prices down.

Here is what we ought to be concern-
in ourselves with, unemnloyment and
inflation. Here is one of the rare times
that we come up with something that
works at both and is productive in at-
tacking both problems, lowering costs
and putting people back to work at the
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same time, a lot cheaper than a public
service job.

Public works jobs—I support those.
But they are talking about public works
jobs today that will cost $30,000 per em-
ployee. There are some advantages to it.
We have permanent investments to help
the future of our country. I am going to
continue to help support public works
jobs. But here is the cheapest way I
know to get people back to work, to try
to increase productivity, to lower unem-
ployment, to try to fight inflation, It is
a unique solution. I think we ought to
give it a fair change.

I know the Secretary of the Treasury
came up and testified against it. I think
he is a bright and a very able man, but
I do not think that he has not talked to
the many small businessmen that we
have talked to who say, give us that in-
centive and we will add the extra worker
or the extra two workers.

We have a lot of young people out of
work in this country today. Here is one
of the ways to help put them back to
work. Look at the classified pages and
see how many jobs are available. Lots of
jobs, But what kind of jobs? Skilled
jobs. High training is needed for those
jobs.

The Secretary of the Treasury testi-
fied that the kind of people they are go-
ing to be hiring with this employment
tax credit will be those with lower wages,
lower income. What is wrong with that?
Those are the people we are trying to
get back to work and trying to get off the
welfare rolls.

I think this is productive legislation
to try to accomplish both objectives at
the same time, fighting inflation and un-
employment.

Mr, LONG. I thank the distinguished
Senator,

Mr. President, the eloquence of our
able friend from Massachusetts, if I
might have the Senator's attention, has
really convinced me of one thing: that
this is not a big enough jobs credit. It
ought to be a larger amount. I apologize
for the fact that it is not more than that.
The reason, from my point of view, that
I voted to make it a low figure was that
we are trying to stay within budgetary
limitations.

But since the $50 tax credit has been
deleted, we have an $11 billion savings
and we have more slack in the budget.
Therefore, I personally feel more in-
clined to support the kind of thing that
our distinguished friend from Hawaii
(Mr. Marsunaca) has been advocating.
That is that we try to be as generous
in the incentive that we provide to the
employer who is hiring a new employee
as the House of Representatives was in
their proposal, Perhaps the Senator from
Hawaii would like to describe how he
would like to amend the proposal so
that it could be even more attractive
than what the committee recommended.

Mr, MATSUNAGA. If the Senator
from Louisiana will yield, for the in-
formation of the Senator from Massa-
chusetts, I do intend to offer an amend-
ment which will raise from 25 percent to
50 percent the tax credit which will be
allowed for each new emplovee employed.
The chairman of the committee has
agreed to it and so did the author of
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the committee amendment which is now
in the bill as reported by the committee,
the Senator from Texas (Mr. BENTSEN).
So the impact will be even greater than
that which is provided in the House bill,
which provides only for a 40-percent
credit.

Mr. KENNEDY. May I ask the Senator
how much that is going to cost?

Mr. MATSUNAGA. This will cost an
additional $1.1 billion added to the $2.4
billion, which will bring it up to $3.5
billion.

This is the thing I must emphasize,
that for every 1 percent of unemploy-
ment we reduce, it will mean additional
revenue of $16 billion and also a saving
of about $4 billion annually in terms of
welfare payments and unemployment
compensation. So that will mean a total
savings and earnings to the Federal
Treasury of $20 billion, as compared to
an expenditure of $3.5 billion.

So, in effect, this could be accom-
plished without any cost to the taxpayer.

The statement made earlier by the
Senator from Massachusetts that we are
giving a bonanza to the businessmen is
not in fact true, for the reason that un-
der the employment tax credit, the em-
ployer gets no tax credit until and unless
he employs new employees, and take
those unemployed off the unemployment
roll.

This is the real essence of the unem-
ployment tax credit, It is something
which has not been tried in the United
States. It is something which has been
tried in Europe and which has worked.
So that I think we ought to dare to try
something new.

Mr. KENNEDY, It looks like even more
of a business bonanza. The jobs credit in
the committee bill cost $1.2 billion a year.
The Senator says that by doubling the
credit, the revenue cost will be another
$1.1 billion, or double the current cost.

But how can that be? If the cost is only
doubled, it means that no more new
workers will be hired at 50 percent than
would have been hired at 25 percent. The
revenue loss from hiring workers with
the 25-percent credit is simply doubled.
Either the revenue estimate is mistaken,
or the estimate is based on what I sus-
pect, that the jobs credit is not a jobs
incentive at all.

If I may ask a brief question, with the
additional billion dollars, does not that
violate the budget resolution?

Mr. MATSUNAGA, No, it does not, for
the reason that we have, as the Senator
knows, withdrawn the $50 rebate which
would have amounted to $10 plus billion.

Furthermore, I say to the Senator from
Massachusetts that we are not bound by
any restrictions this time around, that
we will be bound, of course, after the
Budget Committee sets in the ceiling in
May.

Mr. KENNEDY. I believe that since the
$50 rebate affects only the 1977 resolu-
tion, the withdrawal of the rebate gives
no leeway for the Senator’s proposal,
which affects the 1978 resolution. That
resolution is currently awaiting Senate
action, after being reported by the Budg-
et Committee. We are not bound yet, but
the Budget Committee and the Finance
Committee have cooperated in provosing
limits for 1978, and I doubt that there is
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room for such a large additional revenue
losa.

Mr. McCLURE, Will the Senator yield
on that question?

Mr. LONG. On the budget resolution,
we would not be bound by the 1978 figure
until it has been agreed to. It is my un-
derstanding that we are not bound even
by the 1978 budget resclution until we
have the second resclution.

Mr. KENNEDY. I understand it has
been reported, it is on the calendar.

Mr. LONG. We cannot violate some-
thing that is not the law, the Senator
knows that.

Mr. KENNEDY. Would the Senator
agreed it would viclate the limit if the
budget resolution is accepted?

Mr. LONG. I assume that if we pass
this, we will amend the budget resolu-
tion—this is the same Senate.

Mr. McCLURE. If the Senator will
yield on the ouestion of the budget reso-
lution, I think it should be said that if
the action applies to 1877, it would come
under the third concurrent resolution.

I think there is room under that with
the subtraction of the rehate scheme,
because there was about $6-and-a-frac-
tion billion on the revenue side snd $2-
and-a-fraction billion on the cutlay side
contemplated in that £50 rebate.

So there is some room to make some
shifis in the Third Concurrent Resolu-
tion.

As far as the First Concurrent Reso-
lution, the 1978, it has been voted out of
the Senate Budeet Committee, but not
acted on by the Senate. certainly subject
to whatever action the Senate might
wish to take.

I do not think we ought to shv away
from it on the basis of a budeetary limi-
tation at this time. I do not think that is
real.

Will the Senator yield briefly on a
couple of other points?

Mr. LONG. Yes.

Mr. McCLURE. I want to comment
about the Senator from Minnesota's
concern about youth unemvloyment be-
cause a great manv of us from liberal to
conservative, Republican and Democrat
alike, are focusing on that question. I
have introduced legislation along the
same lines that many others have deal-
ing with that question.

If we look at the young peoble in our
country today, the age group of 16 to 19
is only 10 percent of our labor force, but
comprises 25 percent of the unemploy-
ment.

The age group expanded from 18
through 24 is onlv one-fourth of our
labor force, but it is almost half of the
unemolovment of the United States.

I think we must deal with that ques-
tion, and I hope we will. But when we
look af the cuestion of how we deal with
gross statistics, not individual, or not
individual groups within our society, how
are we going to create the necessary jobs
between now and 18807

I think if we just look at the composi-
tion of the labor force, it is very obvious
that between now and 1980 we must
create at least 12 million new jobs. Where
are they going to come from? Who is go-
ing to pay for them? Will they all be
public employees? Will they all be public
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service jobs? Or will there be a place for
them in the arrangement that provides
8 out of 10 jobs mow, and that is the
private sector? And if they are to be in
that, at what cost?

If we are to create 12 million jobs at
the current rate of investment behind
each job in the economy, it will take $1.5
trillion of investment.

Certainly, our tax system ought to con-
sider what it takes to trigger, or induce,
or encourage, the investment of $1.5 tril-
lion to create those necessary jobs be-
tween now and 1980. If we do not do that,
the unemployment rate we are all con-
cerned about is going to go up, not down.

I commend the Senator from Louisi-
ana for his leadership and understanding
of this relationship in our economy. I
wish others did, too.

I hear some comments made about the
beneficiaries of an investment tax credit
being a corporation. It seems to me that
Sears, Roebuck is not just a name on &
facade. It is a group of people that work.
They are a group of people that work in
that store, they are a group of people
who work to supply the goods that move
through it. I cannet understand the in-
sensitivity of people who say we must not
help Sears, Roebuck in spite of the fact
that it is people that are helped.

I hold no stock in Sears, Roebuck, but
there will be no jobs unless various busi-
ness enterprises have the opportunity te
invest and create the job opportunities
for people. It is not just Sears, Roebuck
or Montgomery Ward or Exxcn or Gen-
eral Motors. It is the people that work
for them, the people that work for their
suppliers, the people that work in the
steel mills, the people that work in the
rubber companies. They are the ones
who will be benefited if we create in-
vestment opportunities for the businesses
of this country.

There is no alternative for it, if the
business does not make those invest-
ments, except public service jobs or wel-
fare, That is the choice we are confront-
ing.

I agree with the Senator from Minne-
sota that I would rather put people to
work than put them on public welfare.
That is our choice.

I do not understand these people who
fail to perceive, even though they may
make lould speeches, that jobs are cre-
ated only when somebody can invest.

Mr. LONG. Mr. President, I agree with
the Senator.

Now, with reference to a letter we have
here which the Senator from Massachu-
setts so generously distributed to us, this
letter from these great labor organiza-
tions, I admire those people. They are
very fine people. I admire them for who
they are and what they do.

But let us understand, what is the pro-
gram? .

They did not want to put anybody to
work by giving a businessman an incen-
tive. When George Meany came before
our committee a year or so ago, he said:

I want to make it clear that we favor the
12 percent investment tax credit.

Gieorge Meany told us that. I almost
fell out of my chair. What was George
Meany doing saying that?

I said:
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Why would you favor this, haven't you
always been against the investment tax
credit for business?

He said:

Well, we made a deal, we agreed that if
business would go along with us on some-
thing we wanted, and what we wanted is in
the bill, we would ask you to vole for the
12 percent investment tax credit.

Frankly, if I do say it, that is the AFL's
attitude toward putting somebody to
work by way of a tax advantage. In other
words, if they could make a deal with us
so that they are going to get something
they want, they will go along with it.
But they feel something should be in it
for them when we do that.

I think we are going to do right by
those fellows. We are creating jobs, and
some of them of a make-work nature,
costing us more than $8,000 a job to put
their fellow to work.

We are not turning them down celd.
We are buying a8 lot of their programs.
But at the same time, we do not have
enough money in this country te put all
these people to work on make-work jobs
at $8,500 a job, That would truly bank-
rupt us and put us down at the bottom
of the ocean.

Mr. McCLURE. Mr. President, will the
Senator yield?

Mr, LONG. I yield.

Mr. McCLURE. If we can indeed create
productive enterprise, create these jobs
s0 that they are producing more wealth
for the country rather than the leaf-rak-
ing jobs which are the deadend public
service jobs, then there is a greater op-
portunity - to share in this wealth
throughout the entire economy. All
workers in this country will share if there
is greater productivity. But if all you do
is create public service jobs that do not
create greater productivity, the only peo-
ple who benefit from that are the ones
who are actually holding jobs. The others
have no chance to benefit from the in-
creased economic activity.

Mr, LONG. That is correct.

Furthermore, the American Federation
of Labor does not speak for the kind of
people for whom we are trying to provide
these jobs—not these little people who
work in the mom and pop grocery stores
and the little cafeterias and restaurants
and television repair shops and filling sta-
tions, the wvarious litile service stores
around this country, the little wholesale
establishments,

I am talking about little Main Street,
USA. I am not talking about big Main
Street. I am talking about little Main
Street, across the United States. Of
course, there are a lot of jobs in the larger
cities. They do not have these people. I
wish they did, because that would be an
indication that these people at least 1_1ad
one good job at one time in their lives
when they could afford to pay union dues.
I would like to see them join a union and
have the kind of job the average mem-
ber of organized labor has, Regretfully,
organized labor is not in a position to
speak for these people. They have sym-
pathy for these pecple, ordinarily. Frank-
1y, when we try to speak for these peo-
ple, organized labor has its own ideas
about this.

In the first place, they want the mini-
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mum wage paid to everybody, then they
have the prevailing wage, then they want
them to join the union. That is all right
so far as this Senator is concerned, but
it is sometimes hard to comply with be-
cause sometimes an employer cannot af-
ford to pay that much.

If the emplover cannot afford to pav
$4,000 in a marginal job, mavbe we can
make it sufficientlv attractive by a tax
ndvantage so that his cost is covered
against other taxes that he owes and,
therefore, he would have the capability
of employing that person. That is not
the kind of thing organized labor ordi-
narily is interested in.

Mr, McCLURE. I understood the Sen-
ator to sayv 2 moment ago that there is
a letter from the Secretary of the
Treasurv in which he indicates that the
investment tax credit is not being effec-
tive in creating new jobs.

Mr. LONG. Yes, there is a letter from
the Secretarv of the Treasurv. I assume
that it has been placed in the Recorb.
He says:

As you knew, the Administration con-
cluded that the $50 rebate and the business
tax reductions should not be enacted in
view of the improvement in the current eco-
nomic situation. It.1s our view that since
the Senate hns deleted the rebate you should
also delete the business tax reductions in
this blll, Neither Is now needed in view of
the Improvements in the economy.

I wonder whether we are in that good
shave. I thousht thinegs had turned a
little for the better, but I did not know
that the recession was all over, I thought
the situation was still prettv grim.

Mr. McCLURE. I say to the Senator
from Louisiana that the Secretary of the

Treasury turmed from an economic
stimulator to an inflation fghter in 48
hours, He might similarly chanege his
mirid about this particular incentive as
well.

Whether it is the investment tax
credit or the wage credit provision, it
seems to me that we still have a problem
of hich unemployment rates. We should
be dealing with the question of high un-
emplovment rates, Even if the economic
situation is bettering, let us talk about
the people who are involved in a 7.9-
percent rate, and let us do something
directly and immediately to solve that
problem, or at least work on that prob-
lem in the short run, while the economy
improves in the long run, to take care
of the unemployment rates in 1978, 1979,
and 1980.

Certainly, there is a short run prob-
lem as well, and it seems to me that the
wage tax credit will work on the short
run. That is all it is designed to be, as I
understand it, under the House proposal.
As the Finance Committee has suggested,
it is an experimental program of short
duration, to see how it will work.

If the economy is recovering, as many
of us hope it is, and some indications
are that it is, then this will phase out
at exactly the time the economic re-
covery takes over and supplants the need.

Mr. LONG. I will read the last sen-
tences of the Secretary's letter, because I
find this amusing:

Neither is now needed in view of the im-
provements in the economy.
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Does anyone think that the Secretary
had in mind the 40 percent of young
blacks who never had a job in their lives,
or the old people, when he said that
neither is needed?

I will read the remainder of it:

In addition, we believe it is important that
the business tax relief be removed in order
to make it possible to develop a better bal-
anced tax program this fall.

If you remove it, what do you have?
You have $6 billion for people who do
not itemize. So that is zero for the busi-
ness community in the bill; zero to pro-
vide incentives to hire somebody. For all
the poor souls who do not make enough
monev to pav anv tax, including the 40
percent of young blacks, many of whom
never had a job in their lifetime, it will
be great news to them to know that this
is a balanced bill. Thev do not have any-
thing now, and theyv are not going to
t[zel: anything, including a job, in the fu-
ure.

For certain taxrayers, mainlv middle-
income people who have the good fortune
to have a job, have fairly simnle lives,
so they can just take the standard de-
duction, have no particular business
problems that cause them to have to
itemize, the result is that they get a
tax cut.

One might ask, for the good Lord’s
sake, why? Just for the purpose of
simplification. If that is the case, why
can we not postpone the whole fool
thing and let it wait for the tax reform,
for which recommendations are to come
in October? Maybe they should save the
whole thing and get a sweetner for the
so-called tax reform bill.

If you want to create a job, why not
rrovide some tax incentive or tax reward
for someone who puts peonle to work?
That is what those of us on the commit-
tee are contending in saying that we
would like to reward a fellow who act-
ually emnloys somebody.

Mr. McCLURE. The tax credit might
provide additional jobs, as the wage tax
credit might. Certainly, the increase in
the standard deduction is of no benefit
to the person who is unemnloved. He
has no income against which it can be
taken, so there is no benefit to that
person.

I hope we can move in this direction.
I am not wedded to the precise language
in this bill or this particular provision.
Perhars somebody has a better idea. I
know that the Senator from Kansas (Mr.
Dore) had a wage subsidy proposal
which has been endorsed by several of
us who sunport that. I think this wage
tax incentive is largely in the same di-
rection as the one the Senator from
Kansas had in mind. But it is imvortant
that we move to work on the margins
of employment now, to get a job for
some people who otherwise will remain
unemployed or will remain on the wel-
fare rolls, while various people study
alternatives.

There is about an $£18 billion swing
for every 1 percent change in the un-
employment rate. That $18 billion in our
budget could be put to far better use
than simply paying welfare and having
reduced income to the Federal Treasury.

Again I commend the Senator from
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Louisiana and the Finance Committee
for at least working on this matter, in-
stead of trying to ignore it and assuming
that it either does not exist or that it
will go away.

It was suggested by the Senator from
Minnesota that we should not have our
heads in the sand because that exposes
a certain part of our anatomy that
makes a great target for somebody who
might shoot at us.

It was also suggested by someone that
we had to rise to the occasion and we
ought not to have our feet set in con-
crete.

Well, I would say that if you have your
feet set in concrete and your head in the
sand, it is awfully hard to rise to the
ocecasion. [Laughter.]

Mr. LONG. I thank the distinguished
Senator,

I believe we have covered this subject
fairly well today. But let me just sum-
marize this one point. This little poll to
which I made reference, taken by the
National Federation of Independent
Businesses, was maliled out to approxi-
mately 70,000 employers. That was just
a sample because we, on the Committee
on Finance, said we would like to know
how many of their members would write
in and actually make a commitment to
hire somebody if they would write them.

All right. So of those 70,000 polled,
5,651 employers said yes, they would ex-
pect to hire somebody and, to be specific,
they would expect to hire 15,219 em-
ployees.

But that takes into account all of these
many businesses who are nol going to
bother to flll out a card and send it in
to some little association, but who, if the
opportunity were provided and the in-
centive were provided, when they make
their plans and loock at that situation,
would decide they would by all means
take advantage of this, particularly
when they see their neighbor, in com-
petition, providing additional service to
the customers of that business.

So that there is great potential in
using the tax svstem to reduce the cost
of hiring an additional employee and to
put more people to work.

I do think, Mr, President, that if we
are going to reduce taxes hy $6 billion in
ways that tend to simplify the law, but
have no assurance that it will do any-
thing of a substantial nature in putting
peaple to work, then we ought to have
passage of this provision in the bill that
would definitely add additional employ-
ees to the rolis.

I think, Mr, President, we will prob-
ably want to vote on this matter some-
time tomorrow, and I have discussed this
with Senators, and I think that sometime
early tomorrow afternoon would be a
good time to vote and, perhaps, at that
time we might reach an agreement.

Mr. BUMPERS. Let me say to the dis-
tinguished Senator from Louisiana I
talked to the majority leader earlier and
suggested that we vote at a time certain
tomorrow. We will come in at 12:30 to-
morrow, and morning business should he
over by 1. I am agreeable to voting, say,
at 2 o'clock tomorrow afternoon.

Mr. LONG. That would be all right
with the Senator from Louisiana.
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I would like, if there be no objection,
to propose a unanimous-consent agree-
ment to that effect. I would like to ask
the aclting Republican leader what he
thinks about that matter.

Mr. CURTIS. I would not want to do
thut without conferring with the leader-
ship here. My guess is we can vote some~-
time tomorrow, but to fix it right now I
cannot do that. It was my understand-
ing that we were not coming in until
2 o'clock. We will be in session very late
tonight.

Mr, LONG. Well then, I would suggest
that we more or less agree, without a
unanimous-consent agreement, to have
a tentative agreement that we will try to
vote in the early part of tomorrow after-
noon, around 2 o'clock.

The motion is subject to a motion to
table, but I think the Senator would
prefer to have a straight vote on his mo-
tion, and we can vote on it, and I think
sometime about 2 o’clock will be fine.

Mr. BUMPERS. If it is agreeable with
the Senator, unless there is some objec-
tion to a unanimous-consent request,
let us leave it to the majority leader, with
the understanding that we will vote at
2 o'clock tomorrow afternoon. In his
unanimous-consent request last night he
carried the orders over to tomorrow, as
I recall, and he said he would come in at
12:30 tomorrow. That is already in the
Recorp. That would give us another hour
to talk about it.

Mr. CURTIS. I would rather not have
an order entered this evening.

Mr. LONG. I am informed there would
be objections to entering a unanimous-

consent agreement at this time, but I
would suggest that Senators make their
plans to vote early tomorrow afternoon
on this matter.

INCREASING THE' INVESTMENT TAX CREDIT: AN
IDEA THAT HAS COME, AND GONE

Mr. HUMPHREY, Mr. Fresident, I have
always viewed our Federal tax system as
a fragile beast of burden. If we abuse it,
or make it unfair, the people will react
in kind by withdrawing their faith and
their participation. If we nurture it, it
shall serve us well.

That is why we in Congress must re-
spond with sobriety and full awareness
of what is at stcke as we consider whether
or not to enact an increase from 10 to 12
percent in the investment tex after hav-
ing eliminated the $50 per person tax re-
bate.

In my mind, and in that of most Amer-
fcans, there is no deubt that the rebate
and the investment tax credit increase
were two sides of the same coin—a coin
designed to stimulate the economy out
of a sluggish recovery.

When President Carter first proposed
a special temporary stimulus component
for consumers end industry to the tax
bill, there was widespread agreement as
to need. In the subsequent quarter, how-
ever, the recovery has perked up signif-
icantly; we are all familiar with the sta-
tistics on industrial production, per-
sonal income, capital investment, and
housing starts, tc name a few examples.
Some of us are still unsatisfied with the
rate of progress, particularly with re-
gard to unemployment, but there is a
general consensus that our economic re-
covery has perked up. In the interest of
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balance, President Carter wisely recog-
nized that a tax cut designed to increase
consumer spending should be comple-
mented by a modest inerease in the tax
incentive to stimulate investment. But,
now that the changes in the pace of eco-
nomic recovery have convinced the
President and Congress to eliminate the
tax rebate, I believe that we should fol-
low through completely and eliminate
the proposed increase in the investment
tax credit.

While the equity and balance argu-
ments are convincing to me in and of
themselves, I believe that a strong case
for its elimination can be made on purely
economic grounds. The invesiment tax
credit is one of the largest tax expendi-
tures currently included in our fax laws.
It amounts to about $10.5 billion in this
fiscal year alone.

Mr. President, I have supported and
continue to support the investment tax
credit. I believe it is especially useful as
a countercyclical measure during times
of deep recession when capital spending
decisions are being deferred. However,
the whole rationale for abandoning the
rebate was that our economy is boune-
ing back. If this is true for the rebate it
is also true for the proposed increase in
the investment tax credit. With so many
indicators pointing upward, I believe that
investments will be made without provid-
ing any additional tax incentive. The 2-
percent increment to the investment tax
credit we are considering will, in my opin-
ion, be a windfall to business, taking
roughly $2.4 billion from the pockets of
our taxpayers and producing virtually
nothing in terms of investment that
would not have occurred otherwise.

I believe we should also be aware of
the potential impact of the increased in-
vestment tax credit on employment if it
does in fact, increase investment. This is
particularly crucial in view of the fact
that the production recovery that is un-
derway is by no means an employment
recovery. Our unemployment rate today
is virtually the same as it was a year ago.
A recent study by Dr. Robert Caen, a
University of Chicago economist, reported
last year in the Wall Street Journal,
found that an investment tax credit
“hikes unemployment marginally for at
least 3 vears after it is instituted, be-
cause it lets companies substitute more
automated equipment for workers."” Cer-
tainly this analysis should encourage us
to take a very skeptical view toward in-
creasing the investment tax credit in our
high unemployment economy.

Furthermore, even under the most op-
timistic assumption, $2.4 billion in tax
stimulus to business is not going to have
much impact once it has trickled down
through our $1.5 trillion economy. This
is particularly true when there is not
even a pretense that this tax reduction
will be targeted at additional capital
that would not be invested without this
economic sweetener.

Recent economic developments have
also convinced me that we do not need
to add to the $10.5 billion we will spend
for the investment tax credit this year.
Business investment plans are up mark-
edly since early winter when the Presi-
dent framed his original proposal.
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Private surveys show a remarkable in-
crease in planned capital expenditures.
Typical is the survey conducted by Rin-
fret Associates, Inc., which reported last
fall that real capital expenditures would
rise in 1977 by 2 percent in real terms,
according to the respondents to our sur-
vey. This rise in capital expenditures in
1977—is enough to assure continued eco-
nomie expansion but not enough to as-
sure a robust or vigorous economic ex-
pansien. But RAT's latest survey released
March 19 concluded that—

In real terms (nominal adjusted for infla-
tion) private capital expenditures are slated
to increase eight percent in 1977, Capital ex-
penditures were a laggard in the economic
recovery. They are no ionger.

The most recent Commerce Depart-
ment estimates confirm this dramatic
shift in investment plans. It now projects
a T-percent increase in real plant and
equipment spending in 1977 over 1976.

Finally, let me point out that the ma-
jority of American business people feel
the change in the investment tax credit
will not be important in their invest-
ment decisions. According to the latest
“Outlook Survey"” of the Nation’s Busi-
ness magazine, 57T percent of the business
executives interviewed said the invest-
ment tax credit under consideration
would not be important to their invest-
ment decisions and 22 percent said it
would be of little importance, In fact, 93
percent of the executives interviewed did
not feel it would have a very significant
bearing on their investment decisions.

Mr. President, if the economy does not
need it, if it has the potential of reducing
employment, if it raises basic guestions
of equity among consumers, if the ad-
ministration feels it is unnecessary, and
if 80 percent of our business executives
say it will have little or no impact on
their investment decisions, why in the
world are we even debating the proposal?

Mr. President, I have looked long and
hard at the Finance Committee's desire
to keep the business portion of the tax
cut in the revised bill. But from no per-
spective that I can find is such a course
Jjustified.

PERMANENT TAX CUTS NEEDED

Mr. ROTH, Mr. President, I applaud
the President’s decision to withdraw his
$560 tax rebate proposal. I think it is ex-
fremely refreshing to have a President
who is flexible and ecandid enough with
the American people not to try to push a
$10 billion mistake through the Senate.

However, I strongly disagree with the
President that no further action is
needed. While we have recovered from
the depths of the 1975 recession, our
economic growth is still sluggish and un-
employment is at intolerable levels, We
must take action now to stimulate the
economy and reduce our high levels of
unemployment.

The best way to stimulate long-term
economic growth and create permanent
new jobs is through a permanent tax rate
reduction. The administration says that
we should wait until October or January
of next year to consider permanent tax
cuts. But I believe that we cannot afford
to wait until next year to put America
back to work again.

According to the Congressional Budget
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Office, the permanent tax cut that I am
proposing would increase GNP by $43
billion and create 920,000 taxpaying jobs
by the end of next year—if we act now.
This permanent tax cut approach will
provide the economic growth needed to
create real jobs in the private economy,
not temporary, make-work public service
jobs.

I believe the President is making a
serious mistake by opposing these efforts
to create almost 1 million jobs in the
private economy, and I urge him to re-
consider his position on permanent tax
cuts for the American people,

e ————— e

ROUTINE MORNING BUSINESS

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that there now
be a period for the transaction of routine
morning business.

The PRESIDING OFFICER (Mr.
Harry F. Byrp, Jr.). Without objection,
it is so ordered.

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first time
and, by unanimous consent, the second
time, and referred as indicated.

By Mr. JACKSON:

S. 1326. A bill to designate the Thaddeus
Kosciuszko Historie Route, and for other
purposes; to the Committee on Environment
and Public Works.

By Mr. JACKSON (by reguest):

5. 1327. A bill to amend section 2 of the
act of June 30, 1954, as amended, providing
for the continuance of civil government for
the Trust Territory of the Pacific Islands,
and for other purposes; to the Committee on
Energy and Natural Resources.

By Mr. HATHAWAY:

S. 1328. A bill entitled “The Career Educa-
tion Implementation Incentive Act of 1977";
to the Committee on Human Resources.

Bv Mr. LEAHY:

5. 1320. A bill to amend the provisions of
the Federal Advisory Committee Act; to the
Committee on Governmental Affairs.

STATEMENTS ON INTROD'"'CED
BILLS AND JOINT RESOLUTIONS

By Mr. JACKSON:

S. 1326. A bill to designate the Thad-
deus Kosciuszko Historic Route, and for
other purposes; to the Committee on
Environment and Public Works.

THE THADDEUS KOSCIUSZKO HISTORIC ROUTE

Mr., JACKSON. Mr. President. I am
introducing for appropriae reference a
bill to designate the Thaddeus Kos-
ciuszko Historic Route.

The Thaddeus Kosciuszko National
Memorial, located at 301 Pine Street,
Philadelphia, Pa., was established in 1972
by Public Law 92-524. This memorial
recognizes the great Polish patriot and
soldier whose genius as a military engi-
neer contributed materially to the col-
lapse of British strategy and the success
of the American Revolution.

Mr. President, the purpose of the meas-
ure I am infroducing today is to recog-
nize further the accomplishments of
General Kosciuszko by designating the
Kosciuszko Historic Route.
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The route would extend from upper
New York State, including Fort Ticon-
deroga, Saratoga, and West Point and
through Philadelphia to Ninety-Six and
Savannah, Ga. The route would be iden-
tifled by markers or other appropriate
means and would recognize those sites
where military victories and accomplish-
ments are credited to the military
renius of Gen. Thaddeus Kosciuszko of
Poland. Establishment of the historie
route is both a proper and logical means
of honoring a man whose talents helped
the cause of American freedom and inde-
pendence.

By Mr. HATHAWAY:

S. 1328. A bill entitled “The Career
Education Imvlementation Incentive
Act of 1977”: to the Committee on Hu-
man Resources.

THE CAREER EDUCATION IMPEMENTATION ACT OF
1977

Mr. HATHAWAY. Mr. President. T am
introducing a bill today to provide Fed-
eral incentives to States, and to local
educational agencies and other public
and private nonorofit educational insti-
tufions, to develop and imvlement com-
prehensive career education programs
and activities.

This bill, which is called the Career
Education Implementation Incentive
Act, allocates money to States for the
purpose of encouragineg the implemen-
tation of career education programs and
activities in elementary and secondary
schools, and in institvtions of postsec-
ondary education. The bill authorizes %25
million for the fiscal year 1979. the first
year in which it takes effect, and $50 mil-
lion in the fiscal yvear 1980, $100 million
in fiscal 1981, $50 million in fiscal 1982,
and #25 million in fiscal 1983. Since the
purpose of the program is to provide seed
money as an incentive to State and local
agencies and institutions, it is clearly in-
tended that the caterorical grants au-
thorized in this bill will not be extended
beyond the end of fisecal 1983, This is in
keeping with my feeling that too many
categorical incentive programs—inelud-
ing some which were clearly beneficial
when first enacted—are permitted to
live on long after their usefulness has
ended. If career education has been in-
corporated into State and loeal educa-
tional goals and programs by the time
this program terminates, it will have
done its job, and further seed money
will no longer be necessary. If it has
not, then it will be time to reevaluate the
utility of this aporoach.

The Federal/State matching require-
ment is also drawn with that goal firmly
in mind. For the first year of its exist-
ence the program will pay up to 100
percent of the cost of planning and im-
plementing the provisions of the bill. In
subsequent years the State matching re-
quirement will gradually inerease until,
in the final year of the authorization, the
Federal Government will have become
the junior partner in the arrangement,
paying no more than 25 percent of the
cost of the program.

In order to insure that various types of
educational institutions are able to share
equitably in these career education in-
centives, States will be required to pass
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through at least 60 percent of their allo-
cations the first year, and at least 70
percent in subsequent years, to local edu-
cational agencies, and at least 15 per-
cent in each year to public and private
nonprofit institutions of postsecondary
education.

In addition to the State grant pro-
gram, this bill will set aside money for
maodel and demonstration grants, and for
evaluation and training programs, ad-
ministered at the Federal level by the
Office of Career Education. The bill also
authorizes a set-aside for career educa-
tion information gathering, storage and
dissemination functions identical to
those authorized for fiscal 1978 in the
Education Amendments of 1976 (P.L.
94-482) .

A more complete section-by-section
analysis of this bill will be included at
the end of my remarks.

Mr. President, this bill has its origins
in a measure which I sponsored in the
Senate last year as a separate title of S.
2657, the Education Amendments of 1976.
At the suggestion of Chairman CagrL
PerxINs of the House Education and
Labor Committee, however, the Senate
title was reduced by the Conference
Committee to a single-year authoriza-
tion of $10 million, for the fiscal year
1978, for State career education plan-
ning and Federal information gathering
purposes. Chairman PergIins and his
House colleagues made that request be-
cause the House did not have a career
education bill of their own in conference,
and they wanted the opportunity to work
on such a measure themselves in the Ed-
ucation and Labor Committee. They have
now done so in exemplary fashion, as is
demonstrated by the fact that their re-
sulting legislation, H.R. 7, passed the
House by the overwhelming vote of 398
to 14 just before the Easter recess.

Because of the strong House support
for H.R. 7, I have waited until their action
was final to introduce a companion meas-
ure in the Senate, in order to be able to
incorporate certain of its elements into
this bill.

I did so because it was clear to me last
year that the career education goals of
Congressman PErRKINS are substantially
the same as my own, and thus it seemed
advisable to avoid unnecessary duplica-
tion of effort wherever possible.

Still, there are several key differences
between my bill and H.R. 7, and it would
be useful to point them out at this time.

Perhaps the most significant difference
between my bill and H.R. T involves the
extension of career education incentive
programs to institutions of postsecond-
ary education. Under H.R. 7, federally
supported career education is to be
limited to elementary and secondary
schools. However, I helieve that such a
limitation ignores one of the central
problems career education is seeking to
solve: that too many graduates or leavers
of our entire educational system, up to
and including postsecondary, are quite
simply ill prepared to enter the world of
work. And while applying career educa-
tion to postsecondary settings can admit-
tedly be more difficult to accomplish
than at the elementary or secondary
level, some of our best and most com-
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prehensive experimental career educa-
tion programs to date have been de-
veloped in postsecondary settings.

In addition, the effective years and
authorization levels in this bill are some-
what different from those of H.R. 7. For
example, H.R. 7 does not apply to specifi-
cally designated fiscal years, but rather
to a floating 5-year period which begins
in the first year in which funds are ap-
propriated. My bill refers specifically to
the fiscal years 1979 through 1983, since
current Office of Education planning au-
thorizations for Career Education will
run out at the end of fisecal 1978. Also,
while I agree with the House approach
of reaching a high authorization level
relatively quickly, then phasing out the
Federal commitment to this incentive
program, the highest level is reached
more gradually in this bill thanin HR. 7,
since as a practical matter, budget and
appropriations planners in the adminis-
tration and in Congress are likely to be
reluctant to provide large sums of money
at as early a stage as is contemplated in
HR. T.

The bill I am introducing today also
includes additional suthority for the
Commissioner to make model and dem-
onstration grants, conduct evaluation
studies, and perform information gath-
ering and dissemination functions, which
authority is not specifically contained
inHR.T.

HISTORY OF CAREER EDUCATION

“Career education” in the form we

know it today had its inception as a for-
mal educational program in the lafe
1960's. At the beginning of this decade,

it was given a high priority among fed-
erally funded educational research pro-
grams by Commissioner of Education
Sidney P. Marland.

In enacting the Vocational Education
Amendments of 1968 (20 U.S.C. 1241
et sen.) Congress first emphasized the
need to bridge a gap that was felt to exist
between education and work. Early in
1971, Commissioner Marland coined the
term “career education” and elevated it
to the status of major educational re-
form.

The Education Amendments of 1972
established the National Institute of
Education—NIE—as separate from the
Office of Education—OE—and hoth de-
partments adopted career educaiton as
a priority item. In the case of NIE, career
education research was written into its
enabling legislation. In OE, the first ca-
reer education research and development
programs were funded under Parts C and
D of the Vocational Education Act, and
new statutory authority was created by
the Special Projects Act as part of the
Education Amendments of 1974 (20
U.8.C. 1865), which authorized addi-
tional demonstration programs and cre-
ated within OE an Office of Career Edu-
cation.

FUNDING HISTORY OF CAREER EDUCATION

Federal funds allocated for research
and demonstration under the various
statutory authorities are as follows:

THE VOCATIONAL EDUCATION ACT

Prior to its recent amendment in Pub-
lic Law 94482, part C of this act author-
ized projects for research and training,
and part D authorized model programs
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and projects. Under these authorities,
over 100 research and model career edu-
cation projects have been established at
local education agencies—LEA's—in the
50 States. A recent GAO study could
find no apparent distinctions between
projects funded under part C and those
using part D dollars.

During fiscal years 1972-75, OE obli-
gated approximately $36 million to the
States under part C and about $38.5
million under part D for career educa-
tion programs. In fiscal year 1976 these
programs were cut back considerably,
with no funds spent under part C and
only $8 million under part D for career
education.

NIE EXPENDITURES

Beginning in mid-1971, OE initiated
four multiyear career education projects
under the authority of the Cooperative
Research Act. In August 1972, these were
transferred to NIE. Through fiscal year
1975, NIE estimates that approximately
$42 million of its appropriations were al-
located to the four projects.

In addition, NIE has taken on several
projects initially started up by OE under
its educational laboratory and research
and development certer programs,
spending $7.6 million through fiscal year
1975. Finally, NIE had originated 85 new
career education projects of its own
through the end of fiscal year 1975,
spending another $7.6 million. Approxi-
mately $14 million was spent on all NIE
career education projects in fiscal year
1976, and an equal amount is estimated
for fiscal year 1977.

OFFICE OF CAREER EDUCATION

The third major source of Federal ca-
reer education funding has been the Spe-
cial Projects Act, enacted in the Educa-
tion Amendments of 1974. Those amend-
ments authorized $15 million each year
for career education, of which approxi-
mately $10 million has been spent in
each fiscal year since the enactment of
those amendments.

NON-FEDERAL SPENDING

Projects and programs funded under
each of these authorities have varied
widely, and few generalizations can be
made about successes or failures from the
Federal perspective. However, it is im-
portant to note that State and local gov-
ernments have contributed considerable
resources of their own in this area. Part
C and D funds referred to above have
been matched on a dollar-for-dollar
basis. And many States and LEA's have
enacted legislation and/or initiated ad-
ditional career education programs of
their own.

As of the end of fiscal vear 1975, for
example, OE had cited nine States as
having made significant progress in
career education. Even a State as small
as Arizona had set aside over $22 mil-
lion of its own education funds for this
purpose.

NEW AUTHORIZATIONS

Finally, the Education Amendments
of 1976 (P.L. 94-482) contains a new
authorization, for fiscal year 1978 only,
of $10 million to be used for compre-
hensive State planning for career edu-
cation, and for Federal information
gathering, storage, and dispensing. Up
to $2 million may be set aside for this
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latter purpose. The balance is to be
distributed to the States, with at least
$100,000 going to each State and the
remainder distributed on the basis of
population.

NATIONAL SUPPORT FOR CAREER EDUCATION

Career education has managed to cre-
ate for itself a broad base of support
across the educational and ideological
spectrum. Strong support was communi-
cated to the Carter transition team from
the National Conference of State Legﬁs-l
lators, the American Personnel and
Guidance Association, the U.S. Chamber
of Commerce, the National PTA, the
Southern Superintendents for Educa-
tional Progress, the National Associa-
tion of Elementary School Principals,
the American Society for Training and
Development, the Council of Chief State
School Officers, and educational repre-
sentatives of the cities of Baltimore,
Dallas, New Orleans, and the State of
Illinois.

In other forums, career education has
received strong support from the Na-
tional Education Association, the Ameri-
can Vocational Association, the NAACP,
the American Association of Secondary
School Principals, the American Asso-
ciation of Junior Colleges, and numerous
other institutional and individual edu-
cators and assaciations. A recent Com-
missioners Conference on Career Educa-
tion held in Houston, Tex., drew an as-
tonishing 8,500 participants.

CAREER EDUCATION ISSUES AND PRIORITIES

Issues and priorities considered im-
portant by groups and interests which
support career education include the fol-
lowing:

First. Career education is necessary be-
cause many individuals leave the educa-
tional system today without the basic
academic, cccupational, and decision-
making skills, as well as the work atii-
tudes, necessary to adapt to the chang-
ing economic and social world outside
that system. A figure commonly used is
“2-3 million leavers per year at all levels”
who lack such skills, Also cited by many
is a recent HEW-commissioned survey
indicating that perhaps as many as one
in five adults today are functionally
“illiterate” in basic coping skills neces-
sary to perform simple daily tasks.

Second. Even within the schools, many
students fail to see meaningful relation-
ships between what they learn and what
they will need to do when they leave.
American Personnel and Guidance As-
sociation cites poll data indicating that
78 percent of 11th grade students claim
to need more career guidance than they
currently receive.

Third. These serious deficiencies can
only be remedied by a virtual revamping
of our educational system to give more
emphasis to career awareness, explora-
tion, and preparation skills, from the
elementary level through college, and by
changing much of cur basic educational
curriculum so that even basic skills—
the “three R's"—are taught where pos-
sible through references to real-world
experiences.

Fourth. In too many educational set-
tings, an unhealthy dichotomy has grown
up between academiec skills and manual
skills, with primacy given to the former
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and the latter relegated to second-class
status. As a result, many students pur-
sue education for skills for which no job
opportunities exist, invest too many pub-
lic and private resources in their educa-
tion, and become overquzalified for the
majority of available jobs.

Fifth. Education has become too iso-
lated from the community where its
“product” will have to work and live—
and members of that community must
therefore be brought into the educational

- system—and converselv, students
brought into the community—through
comprehensive programs of career
education.

Sixth. The growing need for and pres-
ence of women in the work force has
outdistanced our educational respon-
siveness to the mneeds of that group,
including the need to avoid sex stereo-
tvpes. Career education has the poten-
tial. as a new approach to overall work
and life preparedness, to overcome such
stereotypes.

Seventh. Nor does education rescond
to the needs of the poor or the minority
students. riving precedence instead—
and lavishing far more attention on—the
middle class, more generally college-
bound student. Career education is
needed for all students to break down the
barriers that separate our svstem into
multiple tracks. relegating the prepon-
derance of individuals in certain social
and economic eclasses to an inferior
status, and too often insulating those in
the “academic” track from the experi-
ence they will need when they leave
school and enter the real world.

NEED FOR THIS BILL

Current levels of funding support are
significant, but diverse. Adding the sec-
tion 406 money to the NIE resources and
the vestizial vocational education fund-
ine, a total of over $30 million in Federal
funds are being spent on career educa-
tion in the current fiscal year. with pros-
pects of up to $10 million more under
the new fiscal year 1978 planning au-
thority.

But while there is a relatively large
aeerezate amount spent by various
branches of HEW each vear on career
edueation, very little of that is actually
within the control of State and local
governments, thereby frustrating the ef-
forts of many to initiate or replicate
career education projects on their own.
While the seed money previously avail-
able under part C and D of the Voca-
tional Education Act was relatively un-
structured in this regard, that money is
rapidly drying up and will soon be un-
‘available, if current trends continue,
leaving all maijor creative efforts in the
hands of Federal administrators, re-
searchers and other employees, If we
expect States effectively to implement
career education programs and activities
they have developed to date under model
and demonstration grant authorities,
there must be some additional incentives
available,

In addition, the GAO, the American
Institutes for Research, and other pro-
gram analysts have delineated several
areas of immediate concern which are
not being adequately addressed in most
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current career education projects, and
which will also require the availability
of new resources.

Included in this list are better evalua-
tion techniques; better training of teach-
ers, counselors, and other education per-
sonnel to take advantage of, and develop,
career education resources—particularly
in secondary and postsecondary institu-
tions, where researchers have found
greater resistance to career education
than in elementary schools; additional
development of career education cur-
riculum in college-level teacher train-
ing programs; need for better informa-
tion and materials gathering, storage,
and dispersal techniques at the Federal,
regional, and local levels, including in-
formation about the techniques of ca-
reer education, as well as about trends
and developments in the labor market-
place. In that regard, while some in-
dividuals and erganizations have com-
plained of inadequate materials, indi-
cations are that an abundance of infor-
mation and materials is available or is
being constantly developed for most as-
pects of career education. The problem
seems more to be one of effective ac-
cess to such information than any lack
thereof.

Finally, to the extent current Federal
research and development, including
WIE research, is to lead to on-line im-
plementation of technigques and mate-
rials found to be effective, additional re-
sources will have to be made available
to familiarize States and local education
agencies and schools with results of such
research, and to provide the incentive
for such imnlementation. We should in-
clude here the reality of fiscal problems
faced in school financing in most juris-
dictions, which rarely leave room in the
State or local budget for new projects
funded entirely out of State or local re-
sources. If the resuits of major NIE re-
search efforts in such areas as school-
based or exverience-based career edu-
cation prove to be worthy of imnlementa-
tion, Federal authorizations should be
available to provide the incentive to do
80,
Mr. President, I ask unanimous con-
sent that the text and section-by-section
analysis of my bill be printed in the Rec-
orp immediately following my remarks.

There being no objection, the bill and
analvsis were ordered to be printed in
the Recorp, as follows:

S. 1328

Be it enacted by the Senate and House
of Representatives of the United States of
America in Congress assembled, That this
Act may be cited as the “Career Educatlon
Implementation Incentive Act of 1977".

STATEMENT OF CONGRESSIONAL FINDINGS

Sec. 2. The Congress hereby finds and de-
clares that—

(1) a major purpose of education should
be to prepare every person to pursue a career
suitable to that person’s maximum potentlal
ability;

(2) it is the obligation of all educational
agencies and institutions, including but not
limited to agencles and institutions of ele-
mentary and secondary education, higher
education, adult education, employment
training and retraining, and vocational edu-
cation, to make available such preparation to
all persons;
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(3) each State or local agency or institu-
tion of education should therefore be en-
couraged to expose every person to the widest
variety of career options through programs of
career education.

PURPOSE

Sec. 3. It is the purpose of this Act to pro-
vide federal Incentives to States, for five
years, to enable state and local education
agencies and institutions to develop and
implement career education programs and
activities for individuals of all ages, and to
improve and expand exlsting programs and
activities, in order to improve the awareness,
exploration, planning and decisionmaking
skills of such individuals with regard to
career opportunities and career development
throughout the lifetimes of such individuals.

AUTHORIZATION OF APPROPRIATIONS

Sec. 4. (a) There are authorized to be
appropriated for the purpose of this Act
$25,000,000 for fiscal year 1979, $50,000,000
for fiscal year 1980, $100,000,000 for fiscal
year 1981, $50,000,000 for fiscal year 1982, and
$25,000,000 for fiscal year 1983.

(b) (1) From the sums appropriated pur-
suant to this Act, the Commissioner shall
reserve—

(A) an amount not to exceed 1 per centum
thereof for the administration of this Act,
for making model program grants pursuant
to section B and for the support of such other
special or demonstration projects as he
deems necessary to carry out the purposes
of this title, and

(B) an amount not to exceed #2 million
per annum for the purpose of carrying out
sectlion 9 of this Act.

(2) From the remainder of the sums ap-
propriated under this Act, the Commissioner
shall reserve such amount, not to exceed 1
per centum thereof, as he may determine
necessary and shall allot such amount among
the Virgin Islands, Guam, American Samoa,
and the Trust Territory of the Pacific Islands,
according to their relative need for asslst-
ance under this title.

(3) From the remalnder of the sums appro-
priated, the Commissioner shall allot to
each State an amount which bears the same
ratio to such sums for such year as such
State's population, aged twenty-one or
younger, of all the States, except that no

tate shall be allotted from such sums less
than $100,000.

(C) (1) Any funds allotted to a State under
subsection (b) (3) for which a State has not
applied or for which a State application has
not been approved shall be reallotted by
ratably increasing the allocations of each
of the States which have approved appli-
cations.

(2) If the sums appropriated for any fis-
cal year are not sufficlent to make the allot-
ments of the minimum amounts specified
in subsection (b) (8), such minimum amount
shall be ratably reduced. If additional sums
became available during a fiscal year for
which such allotments were reduced, such
allotments shall be increased on the same
basis as they were reduced.

STATE APPLICATIONS

Sec. 5. Any State desirlng to receive the
amount for which it is eligible for each fiscal
year under thls Act shall submit to the Com-
missioner an annusal application for such
funds, which shall include assurances that—

(1) the State will designate a State officer
or agency for the purpose of administering
funds expended pursuant to the provisions
of this Act;

(2) without in any way interfering with
the curriculum decision-making authority
of local educational agencies or public or
private non-profit institutions of postsec-
ondary education in the State, the State will
encourage all such agencies and institutions
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to develop or expand career education pro-
grams and activities, In order to integrate
career education into the regular education
programs of such agencles and institutions;

(3) from among the agencles and institu-
tions so encouraged, the State will identify
all such agencles and institutions which de-
sire to develop or expand their career edu-
cation programs and activities, and the State
will develop a plan to allocate funds and
provide necessary technical assistance to
such agencies and institutions for that pur-

(4) of the amount received pursuant to
this Act for the fiscal year 1979, the State will
pass through no less than 60 percent to local
educational agencies and no less than 15
percent to public and private institutions of
postsecondary education for carrying out
the purpeses of this Act, and of the amounts
recelived pursuant to this Act for the fiscal
year 1080 and for each subsequent fiscal year,
the State will pass through no less than 70
percent to local educational agencles and no
less than 20 percent to public and private
institutions of postsecondary education for
carrying out the purposes of this Act;

(5) the State will expend, from its own
sources, for any fiscal year for which funds
are received under this Act, an amount equal
to or exceeding the amount which such
State expended for career education during
the preceding fiscal year;

(6) the State officer or agency designated
to administer thls program will employ such
stafl as are necessary to provide for the ad-
ministration of this Act and programs of
career education funded under this Act in-
cluding a person or persons experienced with
respect to problems of discrimination in the
labor market and stereotyping eflecting ca-
reer education (including bias and stereo-
typing on account of race, sex, or handi-
cap). and including at least one professional
trained in guidance and counseling who
ghall work Jointly in the office of the prinei-
pal staff person responsible for such admin-
istration and coordination and in the office
of the State educational agency responsible
for guidance and counseling, if any such
office exists;

(7) such agency will continuously review
the plan submitted under section 6 and will
submit such amendments thereto as may
be deemed appropriate in response to such
agency's experience with the program;

(8) not less than 15 percentum of that
portion of a State’s grant for any fiscal year
which is not reserved pursuant to section
8(b) (1) will be used for programs described
in section 7(a) (3) (B); and

(9) the funds received under this Act will
be used in accordance with the provisions
of section 7.

STATE PLAN

Sec. 6. Each State desiring to receive funds
appropriated pursuant to this Act for the
Fiscal Year 1980 and subsequent fiscal years,
shall, at the time of submission of its an-
nual application for the fiscal year 1980, sub-
mit to the Commissioner, a State plan which
shall—

(1) set out explicitly the objectives the
State will seek to achieve by the end of each
fiscal year up to and including the fiscal
year 1883 in implementing the purposes of
this Act:

(2) set out the methods by which the
State will seek each year to achieve these
objectives with all recources available, and
describe the methcds by which the funds
received under this Act will be used, in
accordance with section 7, to implement
the overall objectives of this Act; and

(3) set forth policies and procedures which
the State wiil follow the assure equal access
of all students (including the handicapped
and members of both sexes) to career educa-
tion programs carried ocut under the State
plan; and
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{4) provide proposed criteria to the Com-
missioner for evaluation of the extent to
which the State will achieve the objectives
set out in the State plan.

USE OF FUNDS

Sec. 7. (a) Subject to the provisions of
section 8, funds recelved under this Act
may be used by a State only for the follow-
ing activities:

(1) employing such additional State ed-
ucational agency personnel as may be re-
guired for the administration and coordi-
nation of programs assisted under this Act;

(2) providing State leadership for career
education, either directly or through ar-
rangements with private and public agencies
and organizations (including institutions of
higher education), in—

(A) conducting inservice institutes for ed-
ucation personnel;

(B) training local career education coordi-
nators;

{C) collecting, evaluating, and disseminat-
ing career education materials on an intra-
state and Interstate basis;

(D) conducting statewide needs assess-
ment and evaluation studies;

(E) conducting statewide leadership con-
ferences;

(F) engaging in collaborative relationships
with other agencies of State government and
with public and private organizations rep-
resenting the business-labor-industry-pro-
fessional community and organizations rep-
resenting the handicapped, minority groups,
and women; and

(G) promoting the adaptation of teacher-
training curricula to the concept of career
education by Institutions of higher educa-
tion located in the State;

(3} making grants to local educational
agencies and to public and private non-
profit Institutions of postsecondary educa-
tion for the purpose of—

(A) Improving the career awareness, ex-
ploration, planning, and declsion-making
skills of individuals through the sdapta-
tlon of career-orlented concepts to currle-
ulum design and classroom techniques;

(B) developing and implementing compre-
hensive career guildance, counseling, piace-
ment, and followup services utilizing coun-
selors, teachers, parénts, and community re-
source personnel;

(C) developing and implementing collab-
orative relationships with organizations rep-
resenting the handicapped, minority groups,
and women and with the business-labor-
industry-professional-government c¢ommu-
nity, Including the use of personnel from
such organizations and that community as
resource persons in schools and for student
fleld trips into that community;

(D) developing and implementing work
experiences for students whose primary pur-
pose Is career exploration, provided that such
work experlences are related to existing or
potential career opportunities and do not
displace other workers who perform such
work;

(E) employing coordinators of career edu-
ecation in locel educational agencies or in
combinations of such agencies;

(¥) training of local career education co-
ordinators;

(G) inservice education of teachers, coun-
selors, school administrators, and other edu-
cation personnel aimed at helping them to
understand career education, and to acquire
competencies essential for carrying out their
roles;

(H) conducting institutes to acquaint
school board members, community leaders,
and parents with the nature and goals of
career education;

(I) purchasing instructional materials
and supplies for career education activities;

(J) establishing and operating community
career education counclls;
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(K) establishing and operating career edu-
cation resource centers serving both students
and the general public;

(L) adopting, reviewing and revising local
plans for coordinating the implementation
of the comprehensive program; and;

(M) conducting needs assessments and
evaluations; and

(4) reviewing and revising the State plan

(b) Grants to local educational agencies
and public and private nonprofit institutions
of postsecondary education pursuant to sub-
section (a)(3) from funds receilved under
this Act shall be made on the basis of appli-
cations approved by the State educational
agency, and shall, to the extent practicable,
be made in accordance with equitable distri-
bution criteria established by the State edu-
cational agency, having due regard for the
special needs of agencies and institutions
serving large numbers of disadvantaged stu-
dents, and of agencies and institutions serv-
ing sparsely populated areas or serving rela-
tively few students.

{c) To the extent consistent with the
number of children enrolled in private non-
profit elementary and secondary schools
within the State, as regards services provided
under paragraph (2) of subsection (a), and
within the school district, as regards a grant
made to a local educational agency under
paragraph (3) of such subsection, after con-
sultation with appropriate private school
officials, provision shall be made for the effec-
tive participation on an equitable basis of
such children and the teachers of such chil-
dren in these services and In the programs
funded with these grants,

MODEL PROGRAMS

Sec. 8. From funds reserved under section
(4)(b) (1) (A) of this Act, the Commlssioner
is authorized to make grants directly to
State and local educational agencies, insti-
tutions of postsecondary education, and
other nonprofit agencles and organizations
to support projects to demonstrate the most
effective methods and techniques In career
education and to develop exemplary career
educaticn models.

Sec. 9. (a) The Commissioner shall pro-
vide, either directly or by grant or contract,
for—

(1) the gathering, cataloging, storing, an-
alyzing, and disseminating of information
related to the availabllity of, and prepara-
tion for, careers in the United States, in-
cluding Information concerning current
career options, future career trends, and
career education;

(2) the ongoing analyesls of career trends
and options In the United States, using in-
formation from both the public and private
sectors, including such sources as the Bu-
reau of Labor Statlistics, the Department of
Commerce, the Tarlfl Commission, economic
analysts, labor unions, and private industry;

(3) the publication of perlodic reports and
reference works using analysls prepared pur-
suant to this section and contalning exem-
plary materials from the career education
field, including research findings, results and
techniques from succeesful projects and pro-
grams, and highlights of ongoing analyses
of career trends In the United States; and

(4) the conduct of seminars, workshops,
and career information sessions for the pur-
pose of disseminating to teachers, guidance
counselors, other career educators, adminis-
trators, other education personnel, and the
general public information compiled and
analyzed under this section.

(b) In carrying out the provisions of this
section, and to the extent practicable, the
Commissioner shall (1) make use of exist-
ing offices, centers, clearinghouses, and re-
search capabilities, (2) coordinate among
the offices, centers, clearinghouses and re-
search capabilities in carrying out his career
information responsibilities, and (3) use the
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career information capabilities of the Edua-
cation Division.
PAYMENTS

Sec. 10. (a) The Commissioner, upon re-
ceipt of an application for the fiscal year
1979 and each sub<equent fiscal year which
the Commissioner finds to be in compliance
with section 5, and upon finding the State
to be in compliance with sections 6 and 7
for the flscal year 1080 and each subseguent
fiscal years, shall pay to the State the amount
which it is entitled to receive for each such
year under this Act.

(b) (1) Any State receiving funds for the
fiscal year 1979 under this Act may reserve
not more than 20 percent of such funds for
services performed pursuant to section
7(a)(2) and not more than 5 percent for
the purposes of paragrapbs (1) and (4) of
section T(a). Not less than 60 percent of
such funds shall be distributed to local
educational agencies and not less than 15
percent of such funds shall be distributed
to public and private institutions of postsec-
ondary education for carrying out the pur-
poses of this Act.

(2) Any State recelving funds for the
fiscal year 1980 and for susbeguent flscal
years may reserve not mecre than 10 percent
of such funds for services performed pur-
suant to section 7(a) (2) and not more than
5 percent for the purposes of paragraphs
(1) and (4) of section Tia). Not le=s than
70 percent of such funds shall be distrib-
uted to local educational agencles and not
less than 15 percent of such funds shall be
distributed to public and private institu-
tions of postsecondary education for carrying
out the purposes of this Act.

(3) In the fiscal year 1979, funds avail-
able under this Act to a State may be used,
subject to the provisions of paragraph (1),
to pay the entire cost of carrying out pro-
grams under this Act. In subsequent fiscal
years, subject to the provisions of para-
graph (2), funds available under this Act
may be used to pay (A) not more than 75
percent of such costs in the fiscal years 1980
and 1981, (B) not more than 50 percent
of such costs in the flscal year 1982, and (C)
not more than 25 percent of such costs in
the fiscal year 1983,

FEDERAL ADMINISTRATION

8ec. 11. (a) (1) The Office of Career Edu-
cation created pursuant to section 406 of
the Education Amendments of 1974 shall be
the administering agency within the Office
of Education for the review of the State
plans, applications, and renorts submitted
pursuant to this Act. In addition, the Office
of Career Education shall perform a na-
tional leadership role in furthering the pur-
poses of this Act.

(2) In reviewine the plans, aoplications,
and reports submitted pursuant to this Act,
the Office of Career Education shall provide
technical assistancze to thos=e States having
plans, applications, and reports needing
improvement. The Office shall also provide
technical assistance, as recuested by the
States, to all participating States, Guam, the
Virgin Islands, American Samoa, and the
Trust Territory of the Pacific Islands.

(b) The National Advisory Council on
Career Education created pursuant to section
406 of the Education Amendments of 1974
shall perform the same functions with re-
spect to the programs authorized under this
Act as it is authorized to perform with re-
spect to the programs authorized under that
section,

(c) The National Institute of Education
shall continue its comvlementary efforts in
career education, including product and pro-
gram development, evaluation, and research.
The Office of Education shall cooperate with
the Institute in identifying research and de-
velopment priorities and, either directly or
through arrangements with private and pub-
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lic agencies and organizations (including in-
stitutions of higher education), in dissem-
inating the products and findings of research
and development undertaken by the Insti-
tute.

(d) Section 406(g)(1) of the Education
Amendments of 1974 is amended by striking
out subparagraph (B) and inserting in lleu
thereof the following:

“(B) not less than twelve public members
broadly representative of the fields of edu-
cation, the arts, the humanities, the sciences,
community services, business and industry,
and the general publie, including (1) mem-
bers of organizations of handicapped per-
sons, minority groups knowledgeable with
respect to discrimination in employment and
stereotyping affecting career choices, and
women who are knowledgeable with respect
to sex discrimination and stereotyping, and
(il) not less than two members who shall be
representative of labor and of business, re-
spectively. A maliority of the members se-
lected pursuant to subparagraph (B) shall
be engaged in education or education-related
professions.”

DEFINITIONS

SEc. 12, For purposes of this Act the term—

(1) “career education” means educational
programs and activities through which edu-
cational agencles and institutions, and in-
dividual educators, counselors, and other in-
dividuals, seek to improve the awareness of
students of all ages of career opportunities
which are, or may in the future become,
available to them, and to improve the ability
of such students to take advantage of such
career opportunities, “Career education” in-
cludes, but Is not necessarily limited to,
activities which involve career awareness, ex-
ploration, planning, and decision-making,
which activities are free of or are designed to
eliminate bias and stereotyping (including
bias or stereotyping on account of race, sex
or handicap).

(2) “handicap” or “handlcapped” means
mentally retarded, hard of hearing, deaf,
speech impaired, visually handicapped, seri-
ously emotlonally disturbed, orthopedically
impaired, or other health impaired persons,
or persons with soecific learning disabilitles,
who by reason thereof require special edu-
cation and related services;

(3) “State" shall mean the States, the Dis-
trict of Columbia, and the Commonwealth of
Puerto Rico;

(4) “State board of education' shall mean
the governing board or boards designated
pursuant to State law for the administration,
or for the supervision of administration, of
elementary and secondary education in
local educational agencies and other agencies
in each State; and

(5) "local educational agency” has the
meaning given it by section 403(6) (B) of
the Elementary and Secondary Education
Act of 1965 (20 U.S.C. 244(6) (B)).

SECTION-BY-SECTION ANALYSIS

Section 1., This section provides that the
short title of the bill will be the "Career
Education Implementation Incentive Act of
1977".

Section 2. This section sets out a state-
ment of Congressional findings regarding the
need for career education.

Section 8. This section provides that the
purpose of his act is to provide Federal in-
centives to States for five years to enable
State and local education agencies and in-
stitutions to develop and implement career
education programs and actlvities for indi-
viduals of all ages, and to fulfill a number of
other needs having to do with career educa-
tion.

Section 4. This section authorizes appropri-
ations for this Act, according to the follow-
ing schedule: £25,000,000 for the fiscal year
1979, #50,000,000 for the fiscal year 1980,
$100,000,000 for the fiscal year 1981, $50,-
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000,000 for the fiscal year 1982, and $25,000,-
000 for the fiscal year 1983, This section also
authorizes the Commissioner to reserve up to
1 percent of the appropriation in any fiscal
year for making model and demonstration
program grants, and up to $2 milllon in each
fiscal year for the purpose of gathering, stor-
ing and disseminating information about ca-
reer education and careers. This section also
sets out a formula for the allocation of State
grants based upon the population of each
State aged 21 and younger, provides for a
minimum grant of $100,000 to each State, and
provides for a ratable reduction of such
grants in any year in which the appropria-
tion does not permit such minimum grants.

SBection 5. This section requires States de-
siring to receive funds under this Act to file
annual applications for such funds, includ-
ing assurances that the State will designate
an appropriate administrative entity, will
encourage all local education agencles and
other appropriate agencies and institutions
to participate, without interfering in the
curriculum decision-making authority; will
pass through certain minimum percentages
of the funds received to such agencies and
institutions, pursuant to the requirements
of section 10; will ensure that at least 16% of
the grant will be devoted to career planning
and guidance functions; and other assur-
ances.

Section 6. This sectlon sets out the re-
quirements for State plans for career educa-
tion, which are required to be submitted
with the annual application for each year
commencing with the fiscal year 1980. The
plan must set out the objectives the State
hopes to attain, and the methods to be used
to attain those objectives; set forth policles
for assuring equal access for all students to
career education programs; and provide pro-
posed criteria for the evaluation of the
State's own effort.

Section 7. This section sets out & compre-
hensive list of the uses to which States may
put funds received under this Act. This sec-
tion also requires due regard to the special
needs of agencies and institutions serving
disadvantaged students, and of agencles and
institutions serving sparsely populated areas,
This section also sets out criteria for meeting
the career education needs of children en-
rolled in private elementary and secondary
schools.

SBection 8. This section authorizes the Com-
missloner to make direct grants to State and
local educational agencies and institutions
to develop model and demonstration career
educatlon projects.

Section 9. This section authorizes the Com-
missioner to provide career education infor-
mation services, identical to the services al-
ready authorized to be performed in the fiscal
year 1978 by the career education provi-
sions of the Education Amendments of 1976
(Public Law 94-482).

Section 10. This section authorizes pay-
ments to States under the provisions of this
Act, and requires States to pass through at
least 60 percent of those funds the first year,
and 70% In subsequent years, to local edu-
cational agencies, and reqguires that at least
16% in each year be psssed through to public
and private institutions of postsecondary
education.

Section 11. This section authorizes the ad-
ministration of this program by the Office
of Career Education, authorizes that Office
to provide technical assistance to the States,
and authorizes the National Advisory Coun-
cil on Career Education to give advice re-
garding the implementation of this Act. This
section also authorizes the Natlonal Insti-
tute of Education to continue to play Its
combplimentary role in career education.

Section 12. This section defines several
terms used in the Act, including the term
career education.
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AMENDMENTS SUBMITTED FOR
PRINTING
TAX SIMPLIFICATION ACT OF 1977—
HR. 3477

AMENDMENT NO. 199

(Ordered to be printed and to lie on
the table.)

Mr. LEAHY submitted an amendment
intended to be proposed to the bill (H.R.
3477) to provide for a refund of 1976 in-
dividual income taxes and other pay-
ments, to reduce individual and business
income taxes, and to provide tax simpli-
fication and reform.

NOTICE OF HEARINGS

THE CIVIL RIGHTS C

FOR FI=

SION AUTHORIZATION
YEAR 19738

Mr. BAYH. Mr. President, on behalf of
Senator EastrLanp, I wish to announce
that the Committee on the Judiciary will
hold a hearing on 8. 1231, to raise the
limitation on appropriations for the U.S.
Commission on Civil Rights, in room 2228
Dirksen, the Judiciary Committee hear-
ing room, at 2 p.m. on April 27, 1977. All
persons desiring to submit statements
should contact Nels Ackerson or BEen
Dixon of the staff of the Subcommittee
on the Constitution, 102B Russell Build-
ing, 202/224-8191.

Mr. ROBERT C. BYRD. Mr. President,
I suggest the absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The assistant legislative clerk
ceeded to call the roll.

Mr. ROBERT C. BEYRD. Mr. President,
I ask unanimous consent that the order
for the quorum call be rescinded

The PRESIDING OFFICER. Without
objection, it is so ordered.

pro-

CONCLUSION OF MORNING
BUSINESS
Mr, ROBERT C. BYRD. I ask that
morning business be closed.
The PRESIDING OFFICER. Is there
further morning business? If not, morn-
ing business is closed.

TAX REDUCTION AND SIMPLIFICA-
TION ACT OF 1977

Mr. BOBERT C., BYRD. Mr. President,
what is the pending question before the
Senate?

The PRESIDING OFFICER. The clerk
will state the pending business.

The assistant legislative clerk read as
follows:

A bill (HR. 3477) to provide for a refund
of 1976 individual income taxes, and other
payvments, to reduce Indlvidual and busi-
ness income taxes, and to provide tax simpli-
fication and reform.

The PRESIDING OFFICER., The clerk
will state the pending motion.

The assistant legislative clerk read as
follows:

A motion by Mr. BumreRrs, for himself and
Mr. KenNepy, that HR. 3477 be recommit-
ted to the Committee on Finance with in-
structions to report it forthwith with the
House-proposed sectlon 302 and the Senate-
proposed substitute for the House propeosed
section 302 stricken.
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UNANIMOUS-CONSENT AGREEMENT

Mr, ROBERT C. BYRD. Mr. President,
I ask unanimous consent that on tomor-
row at the hour of 1 p.m. the Senate re-
sume consideration of the pending mo-
tion by Mr. Bumpess and Mr. KENNEDY to
recommit with certain instructions and
that the committee report back forih-
with, that there be 1 hour of debate on
that motion tomorrow beginning at 1
p.m., with the time equally divided be-
tween and controlled by Mr. Lonc and
Mr, Bumpers; and that at the close of the
hour a vote occur on the motion up or
down, with a motion to lay on the table
at that time to be in order.

Mr. BAKER. Mr. President, reserving
the right to object, the majority leader
has previously announced, and I only
wish to reiterate, that the request as
stated has been cleared with the dis-
tinguished senior Senator {rom Nebraska,
the ranking Republican member of the
Finance Committee, and there is no ob-
jection omn our side.

The PRESIDING OFFICER. Is there
objection to the request of the Senator
from West Virginia. The Chair hears
none, and it is so ordered.

Mr. ROBERT C. BYRD. This would
mean, then, Mr. President, that at the
hour of 2 o'clock p.m. tomorrow, a vote
would occur on the motion to recom-
mit. It would ke an up-or-down vote un-
less a Senator moves to table, in which
event such tabling motion would ozcur
at that time, at 2 o'clock pm.; am I
correct?

The PRFSIDING OFFICER. The Sen-
ator from West Virginia is correct.

Mr. ROBERT C. BYRD. I thank the
Chair.

EXECUTIVE SESSION

Mr. ROBERT C. BYRD. Mr. President,
there are various matters here that have
been cleared on both sides of the aisle.
I ask unanimous consent that the Sen-
ate go into executive session to consider
three nominations which were reported
from committees earlier today.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROBERT C. BYRD. The Commit-
tee on Energy and National Resources
reported two nominations, which I un-
derstand have been cleared on both sides.

Mr. HANSEN, Mr, President, if the
distinguished majoritv leader would
yield, let me observe that I was at the
committee meeting this morning to
which the distinguished majority leader
has referred, and those nominations were
both reported out unanimously.

Mr. ROBERT C. BYRD. I thank the
distinguished Senator from Wyoming.

The PRESIDING OFFICER. The clerk
will state the first nomination.

FEDERAL ENERGY
ADMINISTRATION

The assistant legislative clerk read the
nomination of David J. Bardin, of New
Jersey, to be a Deputy Administrator.

Mr. BAKER. Mr. President, reserving
the right to cbject, there is no objection
on this side to this nomination or the
next succeeding nomination.
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The PRESIDING OFFICER. Without
objection,

the nomination is confirmed.

DEPARTMENT OF THE INTERIOR

The assistant legislative clerk read
the nomination of Joan Mariarenee
Davenport, of New Jersey, to be an As-
sistant Secretary of the Interior.

The PRESIDING OFFICER. Without
objection, the nomination is confirmed.

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Mr. ROBERT C. BYRD. Mr. President,
the third nomination has been reported
by the Committee on Banking, Housing,
and Urban Affairs. I understand it is
cleared on both sides of the aisle.

Mr. BAKER. Mr. President, there is
no objection to the confirmation of this
nomination

The PRESIDING OFFICER. The clerk
will state the nomination.

The assistant legislative elerk read the
nomination of Chester Crawford Me-
Guilre, Jr.,ef California, to be an Assist-
ant Secretary of Housing and Urban
Development.

The PRESIDING OFFICER. Without
objection, the nomination is confirmed.

Mr. ROBERT C. BYRD. Mr, Prasident.
I ask unanimous consent that the Pres-
ident be immediately notified of the con-
firmation of the nominations.

The PRESIDING OFFICER. Without
objection, it is so ordered.

LEGISLATIVE SESSION

Mr. ROBERT C. BYRD. I ask unani-
mous consent that the Senate resume
the consideration of legislative business.

The PRESIDING OFFICER. Without
objection, it is so ordered,

COMMITTEE MEETINGS

Mr ROBERT C. BYRD. Mr. President,
I ask unanimous consent that all com-
mitiees be authorized to meet during
the session of the Senate tomorrow.

Mr. HANSEN. Mr. President, may I
observe that the Committee on Energy
and Natural Resources, I think, proposes
not to reconvene until next Tuesday. If
there were any change in plans, I would
have to respectfully object that that
unanimous-consent proposal exclude the
Committee on Energy and Natural Re-
sources, because I would like to be pres-
ent on the floor.

Mr. ROBERT C. BYRD. Very well. Mr.
President; I change my request to au-
thorize that all committees of the Senate
with the exception of the Committee on
Energy and Natural Resources be au-
thorized to meet during the session of
the Senate tomorrow.

Mr. HANSEN. 1 do not think there will
be any meeting.

The PRESIDING OFFICER. Is there
cbjection to the request of the Senator
from West Virginia? Without objection,
it is so ordered.
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ADDITIONAL FUNDS FOR HOUSING
ASSISTANCE

Mr. ROBERT C. BYRD. Mr. President,
on behalf of the Senator from Wisconsin
(Mr. ProxMIRE) I ask the Chair to lay
before the Senate a message from the
House of Representatives on H.R. 3843.

The PRESIDING OFFICER (Mr.
HarrY F. BYRD, Jr.) laid before the Sen-
ate a message from the House of Rep-
resentatives announcing its disagreement
to the amendment of the Senate to the
bill (H.R. 3843) to authorize additional
funds for housing assistance for lower in-
come Americans in fiscal year 1977, to
extend the Federal riot reinsurance and
crime insurance programs, and for other
purposes, and requesting a conference
with the Senate on the disagreeing votes
of the two Houses thereon.

Mr. ROBERT C. BYRD. Mr. President,
on behalf of Senator ProxmIrg, I move
that the Senate insist upon its amend-
ment and agree to the request of the
House for a conference, and that the
Chair be authorized to appoint the con-
ferees on the part of the Senate.

The motion was agreed to; and the
Presiding Officer appointed Mr. Prox-
MIRE, Mr. SPARKMAN, Mr. WiLrLiams, Mr.
BroOOKE, and Mr., GarN conferees on the
part of the Senate.

PROGRAM

Mr. ROBERT C. BYRD. Mr. President,
the Senate will convene this evening at
8:30, at which time there will be a
quorum call. At the hour of 8:42 p.m,,
the Members of the Senate will proceed
in a body to the Hall of the House of
Representatives to hear an address by the
President of the United States before a
joint session of the House of Representa-
tives and the Senate.

Following that address, the Senate, un-
der the order previously entered, will au-
tomatically stand in recess until the
hour of 12:30 p.m. tomorrow.

After the two leaders have been recog-
nized under the standing order on tomor-
row, there will be a period for the trans-
action of routine morning business not
to extend beyond the hour of 1 o’clock
p.m., with statements therein limited to
5 minutes each.

At the hour of 1 o’clock p.m., the Sen-
ate will resume consideration of the
Bumpers-Kennedy motion to recommit
with instructions to the committee the
tax bill, and there will be 1 hour of de-
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bate. At the close of the 1 hour, at 2
o’clock p.m., the vote will occur either
on a motion to teble the motion to recom-
mit, or up or down on the motion to re-
commit. That will be a rollcall vote.
Other votes will occur during the after-
noon tomorrow on amendments to the
bill if it is not to be recommitted, or if it is
recommitted and reported. Votes will also
occur on motions with relation to the
measure. It is possible that the Senate
will stay in until a reasonably late hour
tomorrow, and also on Friday there will
be rollcall votes on the same measure.

RECESS UNTIL 8:30 P.M.

Mr. ROBERT C. BYRD. Mr. President,
if there be no further business at this
time before the Senate, I move, in ac-
cordance with the order previously en-
tered, that the Senate stand in recess
until the hour of 8:30 p.m. today.

The motion was agreed to; and at
5:49 p.m., the Senate tock a recess un-
til 8:30 p.m., whereupon the Senate re-
assembled when called to order by the
Presiding Officer (Mr. STONE).

Mr. ROBERT C. BYRD. Mr. President,
I suggest the absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The assistant legislative clerk pro-
ceeded to call the re’l.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROBERT C. BYRD. Mr. President,
for the information of Senators, follow-
ing the address of the President the Sen-
ate will automatically stand in recess
until the hour of 12.30 tomorrow after-
noon. However, the doors of the Chambher
will remain open in the event any Sena-
tors wish to return to the Chamber for
coats or hats, and so forth.

JOINT SESSION OF THE TWO
HOUSES—MESSAGE OF THE PRES-
IDENT OF THE UNITED STATES

Mr. ROBERT C. BYRD. Mr. President,
I move that the Senate now proceed to
the Hall of the House of Representatives
to hear the President’s address.

The motion was agreed to, and, at 8:42
p.m., the Senate, preceded by the Ser-
geant-at-Arms, Frank N. Hoffmann, the
Secretary of the Senate, J. Stanley

April 20, 1977

Kimmitt, and the Vice President, pro-
ceeded to the Hall of the House of Repre-
sentatives to hear the address by the
President of the United States.

(The address by the President of the
United States, this day delivered by him
to the joint session of the two Houses
of the Congress, appears in the proceed-
ings of the House of Representatives in
today’s RECORD.)

RECESS UNTIL 12:30 P.M.
TOMORROW

At the conclusion of the joint ses-
sion of the two houses, and in accordance
with the order previously entered, at 9:41
p.m. the Senate recessed until tomorrow,
April 21, 1977, at 12:30 p.m.

NOMINATIONS

Executive nominations received by the
Senate April 20, 1977:
IN THE ARMY
The following-named officer under the pro-
visions of title 10, United States Code, sec-
tion 3066, to be assigned to a position of
importance and responsibility designated by
the President under subsection (a) of sec-
tion 3066, in grade as follows:
To be lieutenant general

Maj. Gen. John Quint Henion XXXX

U.S. Army.
IN THE NAVY
Vice Adm. Robert E. Adamson, Jr., U.S.
Navy, for appointment to the grade of vice
admiral on the retired list pursuant to the
provisions of title 10, United States Code,
section 5233.

CONFIRMATIONS

Executive nominations confirmed by

the Senate April 20, 1977:
DEPARTMENT OF HOUSING AND URBAN
DEVELOPMENT

Chester Crawford McGuire, Jr., of Califor-
nia, to be an Assistant Secretary of Housing
and Urban Development.

DEPARTMENT OF THE INTERIOR

Joan Mariarenee Davenport, of New Jersey,
to be an Assistant Secretary of the Interior.

FEDERAL ENERGY ADMINISTRATION

David J. Bardin, of New Jersey, to be a
Deputy Administrator of the Federal Energy
Administration.

The above nominations were approved sub-
ject to the nominees’ commitments to re-
spond to requests to appear and testify before
any duly constituted committee of the Sen-
ate.

HOUSE OF REPRESENTATIVES—Wednesday, April 20, 1977

. The House met at 3 o’clock p.m.

The Chaplain, the Reverend Edward G.
Latch, D.D., offered the following prayer:

The Lord is my Shepherd.—Psalms
23: 1.

O Thou singing Shepherd of our seek-
ing souls, who hast promised to lead us
in the paths of righteousness for Thy
name’s sake, lead us this day in Thy
wholesome ways that we may guide our
Nation along the roads of peace, justice,
and good will.

Grant strength and wisdom to our

President and his Cabinet, to our
Speaker and the Members of Congress,
to our Chief Justice and members of the
Supreme Court. Bless the moral and
military leaders of our country and may
those who are the directors of business
and labor learn to get along together
walking in the ways of righteousness and
working for the highest good of our be-
loved land.

Grant us the courage to develop a
sound energy program for the good of all
and may our people respond with willing
hearts to make the program work.

Hear Thou our prayer, O Lord, and
grant us strength and wisdom as we
work this day. Amen.

THE JOURNAL

The SPEAKER. The Chair has ex-
amined the Journal of the last day’s
proceedings and announces to the House
his approval thereof.

Without objection, the Journal stands
approved.

There was no objection.
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