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E. PAUL MAGAHA 

HON. GOODLOE E. BYRON 
OF' MARYLAND 

IN THE HOUSE OF REPRESENTATIVES 

Thursday, January 24, 1974 

Mr. BYRON. Mr. Speaker, on Janu­
-ary 10, Mayor E. Paul Magaha, of Fred-

erick, Md., relinquished office after serv­
ing two nonconsecutive terms as mayor of 
Frederick. I want to commend Paul Ma­
gaha for a job well done over a period 
of 8 years. PaUl was a true public servant 
who sought to serve the interests of his 
constituents and to represent them well. 

I would also like to wish Paul Magaha 
well in hiS endeavors away from city 

hall. I feel sure his energy and devotion 
to his community will lead to further 
contributions to Frederick and the sur­
rounding area. His efforts as mayor of 
Frederick have resulted in a better com­
munity, and I know that he will con­
tinue to give unstintingly of his time and 
experience for the benefit of his 
neighbors. 

HOUSE OF REPRESENTATIVES-Monday, January 28, 1974 
The House met at 12 o'clock noon. 
The Chaplain, Rev. Edward G. Latch, 

D.D., offered the following prayer: 

Thou wilt keep him in perfect peace, 
whose mind is stayed on Thee.-Isaiah 
:26: 3. 

Eternal Father, lift us above the din 
:and dust of the past with all its failures 
and frustrations that we may gird our­
selves adequately for the work of this day 
-and the tasks of this week. To us our 
Nation looks for genuine leadership to 
guide her safely and sanely through these 
trying times. May the stature of our souls, 
heightened by hope, strengthened in 
-spirit and fruitful with fidelity rise to 
meet the crying needs of these crucial 
days. Keep our steps steady, our faith 
strong, our decisions wise and let us not 
waiver when the test comes to be true­
hearted and wholehearted in our devo­
tion to the highest good of these United 
States of America. 

So may we walk steadily in the steps 
of Him who kept His mind stayed on 
Thee. Amen. 

THE JOURNAL 
The SPEAKER. The Chair has ex­

-amined the Journal of the last day's pro­
ceedings and announces to the House his 
approval thereof. 

Without objection, the Journal stands 
:approved. 

There was no objection. 

MESSAGE FROM THE PRESIDENT 
A message in writing from the Presi­

dent of the United States was communi­
cated to the House by Mr. Marks, one of 
his secretaries. 

THE UNAUDITED FEDERAL RE­
SERVE'S NEW GRAB FOR POWER 
<Mr. PATMAN asked and was given 

permission to address the House for 1 
minute and to revise and extend his 
remarks.) 

Mr. PATMAN. Mr. Speaker, today the 
Federal Reserve System announced still 
an-other grab for power. 

This giant bureaucracy now seeks to 
extend its power so that it controls 
directly the reserves of virtually every 
bank in the Nation-regardless of 
whether these banks are members of the 
Federal Reserve System. 

This, of course, would be a direct chal­
lenge to th2 dual banking system and 
would greatly reduce the power of State 
banking authorities and the independ­
ence of the small banks around the 
Nation. The Federal Reserve has been 

losing members rapidly in recent years 
and it now seeks to have the Federal 
Government-through action of the 
Congress-mandate that these banks­
virtually every bank in the Nation­
remain hitched to the Federal Reserve. 

Mr. Speaker, this new power is not 
needed by the Federal Reserve to control 
monetary policy and it amounts to little 
more than that uncontrollable bureau­
cratic urge to control more and more 
from the marble palace in Washington. 
The monetary bureaucrats know no 
limits to their boardinghouse reaches. 

FRS REFUSES TO BE AUDITED BY GOVERNMENT 

This grab for power is even more gall­
ing when it is realized that this is the 
same agency which thumbs its nose at 
Congress and the people and insists on 
keeping all of its activities secret and 
unchecked by the General Accounting 
Office. Here is an agency which lobbies 
desperately-and improperly--egainst 
independent audits by the GAO while at 
the same time asking the Congress for 
more and more power. 

If the Federal Reserve really thinks it 
can make a case for more power-as sug­
gested by Dr. Arthur Burns-then I sug­
gest that it open its books and let the 
Congress and the people find out just 
how this massive bureaucracy operates. I 
cannot believe that the Congress will 
give an agency vast new powers when it 
refuses to let an auditor through the 
front door. 

SHORTAGE OF GASOLINE IN NEW 
JERSEY AND NEW YORK 

<Mr. HOWARD asked and was given 
permission to address the House for 1 
minute and to revise and extend his 
remarks.) 

Mr. HOWARD. Mr. Speaker, on Satur­
day I returned from a 2-day personal 
survey which shows that while the New 
Jersey-New York area is presently criP­
pled by a shortage of gasoline, you can 
get all the gasoline you want or need in 
many other States. 

Appalled by what I saw in my driving 
trip, I telephoned my office and dictated 
telegrams and letters to the President 
and the Federal Energy Administrator 
William E. Simon, demanding an imm.e~ 
diate infusion of gasoline into the New 
Jersey-New York area under the so­
called fair allocation system. 

I have also requested an investigation 
into how and why this situation was al­
lowed to reach such crisis proportions. 
The letters to the President and to Mr. 
Simon have been signed by all members 
of the New Jersey House delegation, with 
one exception, and by both of our U.S. 
Senators. 

During my drive through South Caro­
lina, Georgia, and Florida, I made a total 
of 47 stops at gasoline stations. Forty­
six of the stations had gasoline, and 36 
of them had no limit on how much gaso­
line could be purchased. Ten of them had 
some limit, but still had plenty of gas. 
Two stations remain open 24 hours a day, 
7 days a week. Two stations offered a 
free car wash provided you filled up 
your tank. 

While people in the New Jersey-New 
York area are unable to get to work, 
while police stations and municipal offi­
cials are calling me and saying that they 
cannot get gasoline to meet their munic­
ipal obligations, people in other parts of 
the country can get all they want. 

The situation is appalling and impossi­
ble; it cries out for an explanation. I plan · 
to pursue this matter and to get to the 
bottom of this obvious contradiction. 

BINGHAM PROPOSES CONSTITU­
TIONAL AMENDMENT TO A.J..LOW 
FOREIGN BORN U.S. CITIZENS TO 
RUN FOR PRESIDENT 

<Mr. BINGHAM asked and was given 
permission to address the House for 1 
minute and to revise and extend his re­
marks and include extraneous matter.> 

Mr. BINGHAM. Mr. Speaker, I have 
today introduced a resolution which 
would provide for a constitutional 
amendment that would delete the pres­
ent requirement of article n, section 1 
of the Constitution, that the President of 
the United States must be a natural born 
American citizen. 

Naturalized c1t1zens may serve in every 
other position in the Government. In 
fact, there would be great resentment if 
it were proposed that a naturalized citi­
zen be barred from serving in the Cabinet 
or on the Supreme Court or in Congress. 
It makes no sense that the Presidency 
should be any different. 

Mr. Speaker, my proposed constitu­
tional amendment does not amount to an 
endorsement of Henry Kissinger as 
President. But I must say in all candor 
his achievements as Secretary of State 
have highlighted the problem. 

Why should a citizen of Dr. Kissinger's 
talents be barred from the Presidency? 
More importantly, why should the 
American people be denied the right to 
elect a Kissinger to any office? 

The same could equally well be said of 
Professor John Kenneth Galbraith, who 
was bom a Canadian citizen, and of 
many other distinguished naturalized 
Americans. 

I recall that in 1928, when my father, 
Senator Hiram Bingham, had been men­
tioned for the GOP nomination for Vice 
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President, a question was raised as to his 
eligibility because he had been born in 
the Hawaiian Islands before annexation. 

In 1965, I was approached by a father 
of six whose fourth child had been born 
in Ireland because the father, not yet a 
U.S. citizen, had been serving in the 
American Armed Forces there. The 
fourth child was therefore not a "natural 
born citizen," although all five of her 
siblings were. The father thought this 
was unjust since she alone was ineligible 
for the Presidency and Bingham agreed. 
He introduced a private bill declaring 
the child "deemed to be a natural-born 
citizen'' and the bill was passed by both 
Houses of Congress and signed into law 
by the President in 1967. 

Mr. Speaker, I hope that other Mem­
bers of the House will join in supporting 
this constitutional amendment. which 
would do away with a distinction that I 
think is repugnant to our sense of justice 
and operates against the best interests of 
the United States. 

OIL AND GASOLINE PRICES 
<Ms. HOLTZMAN asked and was given 

permission to address the House for 1 
minute and to revise and extend her re­
marks and include extraneous matter.) 

Ms. HOLTZMAN. Mr. Speaker, I am 
introducing today a bill to freeze and 
then roll back prices of crude oil and 
petroleum products. People in my district 
and, in fact, throughout the country are 
angry at the recent, substantial increases 
for gasoline and heating oil. They are 
especially angry because, at the same 
time that prices are rising, oil companies 
are making windfall profits. The people 
of the country are already suffering un­
der the biggest inflation we have had 
since World War II. We in Congress can­
not desert the consumer by adding in­
creases in oil and gasoline prices to the 
already enormous burden of inflation. 

Prices of heating oil have gone up a 
whopping 11 percent in the last month 
alone, and an unbelievable 47 percent in 
the last year. Gasoline prices increased 4 
percent in the last month and 20 percent 
in the last year. 

These prices have been accompanied 
by unconscionably high profits for the big 
oil companies. Annual profits of Exxon 
and Gulf increased by 60 percent in 1973 
over 1972. The figures for the rest of the 
oil giants are slightly lower but still ex­
orbitant. Increases in quarterly profits 
reported during the height of the crisis 
late last year were even higher-SO per­
cent for Exxon for example. 

My bill proposes to alleviate the infla­
tionary burden on consumers in two 
steps: First, by immediately freezing 
prices of crude oil and petroleum prod­
ucts at the level in effect during a 2-week 
base period ending January 19, 1974; 
and, second, by rolling back these prices 
within 30 days to the price levels in effect 
during the week ended November 10, 
1973. Thereafter, the bill would permit 
only certain narrowly limited price ad­
justments to prevent any gross inequities 
or hardships. 

A provision is included in the bill which 
is designed to help independent distribu­
tors and their customers by eliminating 

price differentials now suffered by pur­
chasers of foreign rather than domestic 
oil products. This provision will aid the 
customers of independent oil distributors 
who recently have been paying exorbi­
tant prices for products such as home 
heating oils. Independent oil distributors 
are now being forced to buy high-priced 
foreign oil products because of discrim­
inatory allocations of domestic oil prod­
ucts by the big oil companies. 

Finally, the bill authorizes the Presi­
dent to issue orders designed to preserve 
the competitive viability of independent 
marketers, small retailers, and independ­
ent refiners within the oil industry. 

Enactment of this bill would bring 
price relief to the consumer and would 
constitute a very significant step in con­
trolling the runaway inflation suffered 
during 1973. 

REPEAL OF DAYLIGHT SAVING TIME 
<Mr. ROGERS asked and was given 

permission to address the House for 1 
minute and to revise and extend his 
remarks.) 

Mr. ROGERS. Mr. Speaker, I am to­
day introducing legislation which would 
repeal the Daylight Saving Time Con­
servation Act of 1973. 

Although passed with good intention, 
I am afraid that this law has not signif­
icantly contributed to the conservation 
of energy and has in fact proved to be 
detrimental to many. 

In my State of Florida, there have 
been eight children killed on the way 
to school since the law went into effect 
on January 6, 1974. In each case there 
was darkness when the accident took 
.place. This compares with only two 
deaths during the same period last year. 

In addition, a recent survey of power 
companies tells us that the hoped for 
savings of energy has not materialized. 
Nearly 30 States were polled and the 
results came back that less than 1 per­
cent savings could be attributed to day­
light saving time. In Florida, the Flor­
ida Power & Light Co. estimated that no 
appreciable savings could be traced to 
daylight saving time. 

I hope that this legislation will be 
given speedy consideration and that 
other of my colleagues who are also 
troubled by incidents such as those in 
Florida, will join in supporting this 
legislation. 

GREAT LAKES HEARINGS RELEASED 
(Mr. FASCELL asked and was given 

permission to address the House for 1 
minute and to revise and extend his re­
marks.) 

Mr. FASCELL. Mr. Speaker, earlier 
this year the Inter-American Affairs 
Subcommittee of the Committee on For­
eign A1Iairs held hearings both on the 
serious floods which this spring caused 
substantial damage in several States 
and on the overall activities of the In­
ternational Joint Commission, United 
States, and Canada. I want to take this 
opportunity to advise Members that these 
hearings have now been printed and are 
available in the Foreign Affairs Commit­
teeomce. 

THE SHORTSIGHTED APPROACH OF 
BUSINESS 

<Mr. KUYKENDALL asked and was 
given permission to address the House for 
1 minute and to revise and extend his re­
marks.) 

Mr. KUYKENDALL. Mr. Speaker, I 
have just seen the most conclusive evi­
dence to support my contention that 
much of the American corporate com­
munity lacks the most elementary 
knowledge of how to deal with people 
through their Government--and why 
they have done a generally miserable job 
of promoting the free enterprise system 
for so many years. 

The Dun Review report that a major­
ity of 300 top business executives have 
asked for the resignation of President 
Nixon should come as no surprise to me. 
In my 7 years on the Commerce Commit­
tee I have been constantly amazed and 
disgusted at the shortsighted approach 
taken by many business executives, who 
do not give a tinker's dam about the Con­
stitution, unless it is wrapped around 
their profit-and-loss statements. 

This group has decided that the dis­
ruption of their business that would be 
caused by impeachment is undesirable, 
but the disruption that would be caused 
by resignation is tolerable. In other 
words, an accused President should sacri­
fice his right to defend himself on the 
almighty altar of a rising stock market. 

Coming to the Congress from big busi­
ness myself, I am speaking of an environ­
ment that I grew up in, and I feel this 
gives me certain privileges of criticism. 
And I have often said, if most business 
executives ran their businesses the way 
they run their politics, they would be 
broke in 6 months. 

COUNTDOWN ON CONTROLS-FIRST 
SEGMENT 

<Mr. STEELMAN asked and was given 
permission to address the House for 1 
minute and to revise and extend his re­
marks.) 

Mr. STEELMAN. Mr. Speaker, there is 
wide agreement now that wage and price 
controls are ineffective and should be 
scrapped. Groups including the U.S. 
Chamber of Commerce, the AFL-CIO, 
and the National Association of Manu­
facturers have joined the ranks calling 
for an end to the controls program. I 
invite my colleagues to join me starting 
today in a daily series of 1-minute 
speeches, a "Congressional Countdown 
on Controls," citing constituent commu­
nications that illustrate the need to end 
wage and price controls. This series will 
continue indefinitely and includes a call 
for the Banking and Currency Commit­
tee to hold hearings on the repeal of the 
Economic Stabilization Act and encour­
age the executive branch to act to termi­
nate the program. 

It has become increasingly obvious 
that these controls have not only failed 
miserably in slowing infiation but have 
also led to shortages, disruptions, and 
distortions in the economy. From paper 
to plastics, rubber to steel, consumers 
and businessmen alike are complaining 
of shortages. We have all received nu­
merous letters indicating that industrial 



January 28, 1974 CONGRESSIONAL RECORD- HOUSE 829 
production has been disrupted, corporate 
capital expenditures have diminished, 
favorable foreign trade has been hin­
dered, administrative expenses for busi­
ness compliance with regulations are 
mushrooming and jobs are endangered. 

Mr. Speaker, the inability to slow in­
ft.ation is the most obvious failure of wage 
and price controls. In the first 11 months 
of 1973 the Consumer Price Index showed 
prices increasing at almost twice the 
rate-6.4 percent-of 1972. Wholesale 
prices were 11.5 percent higher. Final 
figures for 1973, just in, show consumer 
prices increasing 160 percent faster than 
in the previous 2 years-at 8.8 percent-­
and wholesale prices rising at almost 
twice the rate of 1972 and over four times 
the rate of 1971-at 26.7 percent. In ad­
dition the National Association of Man­
ufacttirers' survey shows that one-third 
of firms contacted have canceled or post­
poned capital expansion and two-thirds 
report that such expenditures would be 
increased upon removal of these controls. 

Congressional review of the Economic 
Stabilization Act and its accompanying 
program is necessary now. 

LET US REPEAL DA YLIGHr~, SAVING 
Til\m LAW 

(Mr. PEPPER asked and was given 
permission to address the House for 1 
minute and to revise and extend his re­
marks.) 

Mr. PEPPER. Mr. Speaker, during the 
time that the daylight saving time law 
which we recently enacted has been in 
effect eight schoolchildren in my State 
of Florida have lost their lives going to 
school in the darkness. It seems to me, 
therefore, that we should pay attention 
to those who say, speaking now of the 
report of the utilities company, that day­
light saving time as we passed it has 
saved very little fuel and there has been 
no real advantage to the people of this 
country. 

Is whatever advantage we may have 
derived worth the life of even one child 
lost in the darkness of the morning 
hours trudging his or her way to the 
schools of our country? 

For myself, therefore, I join my col­
leagues to have already done so in intro­
ducing a bill now to repeal this daylight 
saving time law. I hope my colleagues all 
over the country, many if not all of 
whom I am sure have had the same ex­
periences as I, will join in this effort and 
I hope we can get early action on what I 
believe to be this imperative measure. 

Mr. ROUSSELOT. Will the gentleman 
yield? 

Mr. PEPPER. I yield to the gentleman. 
Mr. ROUSSELOT. Did the gentleman 

vote for the bill? 
Mr. PEPPER. Did I vote for the bill? 
Mr. ROUSSELOT. Yes. 
Mr. PEPPER. Yes, I did. But as the 

old saying is: a wise man changes his 
mind; a fool never does. 

VIETNAM-ERA VETERANs-MES-
SAGE FROM THE PRESIDENT OF 
THE UNITED STATES (H. DOC. NO. 
93-205) 
The SPEAKER laid before the House 

the following message from the President 

of the United States, which was read and 
referred to the Committee on Veterans' 
Affairs and ordered to be printed: 

To the Congress of the United States: 
Yesterday, January 27, 1974, marked 

the first anniversary of the date on which 
the United States troops ended hostile 
action against the enemy in Vietnam 
and began the long-sought disengage­
ment from the longest war in our Na­
tion's history. 

It is particularly fitting that today, a 
year later, we should focus our attention 
on what has been done-and what re­
mains to be done-to repay the debt 
America owes to those who served. 

There are twenty-nine million living 
American veterans today-men and 
women who have given military service 
to their country. Nearly 7 million of them 
are Vietnam-era veterans. We owe these 
men and women our best effort in provid­
ing them with the benefits that their 
service has earned them. Accordingly I 
will request $13.6 billion in spending for 
veterans' benefits and services in my 
new budget, an increase of $5.9 billion 
over the comparable 1969 request. 

THE AMERICAN VETERAN TODAY 

On the whole, the situation of the 
American veteran today is a good one. 
The average veteran has a higher income, 
more education, and better health than 
non-veterans of the same age. He or she 
is a vital, productive member· of the 
civilian community-a national asset in 
peace as well as in war. 

The years since 1969 have marked 
important progress for the American vet­
eran. Between 1969 and 1975, outlays 
for veteran pension programs will have 
increased from $2.2 billion to $2.9 bil­
lion, covering 2.4 million beneficiaries, 
while compensation for service-con­
nected disabilities or death will have 
increased from $2.7 bi.l!ion to $3.9 billion. 
The benefits we pay to our veterans 
should continue to reflect the generous 
appreciation of the American people. 

Since 1969, 4.1 million veterans have 
financed their educations under the GI 
bill. Of those, 2.7 million are Vietnam­
era veterans. The rate at which Vietnam­
era veterans have participated in the 
GI bill training exceeds that of any pre­
vious GI bill. At the same time, the nuu­
ber of veterans assisted through guar­
anteed mortgage loans has increased by 
46 percent. 

In the last year alone, it was my pleas­
ure to sign into law two major measures 
benefiting veterans and their depend­
ents. The final form of both pieces of leg­
islation was the result of close coopera­
tion between the legislative and executive 
branches, and I wish to take this oppor­
tunity to repeat my thanks to the Ccn­
gressional leaders and committee mem­
bers who helped us arrive at the desired 
results. 

The Veterans Health Care Expansion 
Act of 1973 was a landmark measure. It 
provides major improvements in and ex­
pansion of medical and nursing care for 
veterans and extends treatment benefits 
to certain dependents of veterans. 

The National Cemeteries Act of 1973 
consolidated the bulk of veterans ceme­
teries and set up a National Cemetery 
System within the Veterans Adminlstra-

tion and improved related benefits and 
services. Based on a study authorized by 
the act, I intend to submit further pro­
posals for improving the cemetery sys­
tem. 

Improved veteran health care has also 
taken the form of greater flexibility in 
treatment and more numerous treatment 
facilities as evidenced by: 

-16 new outpatient clinics and 663 
new specialized medical services; 

-Strengthened affiliation of 106 VA 
hospitals with 89 medical schools; 
and 

--Consolidation of medical regions 
and the strengthening of regional 
management to provide faster re­
sponses to problems at individual 
hospitals. 

A vigorous program of modernization 
and construction has also played an im­
portant part in improving veterans 
health care. Ten new or replacement hos­
pitals have already been established and 
five more replacement hospitals are being 
designed or are under construction. In 
the period 1970-75 the ratio of staff to 
patients in VA hospitals will have been 
increased by over 30 percent. We have 
added over 25,000 full time personnel to 
the medical departments of the veterans 
hospitals since 1969, and my budget pro­
posals for fiscal year 1975 will provide 
for an additional 7,600 medical person­
nel. 

Veterans Administration hospital con­
struction funding in fiscal 1975 will 
reach an all-time high of $276 million 
and, when these funds are brought to 
bear, the VA will be in the midst of its 
greatest program of hospital construc­
tion in history. 

As I look forward to proposing my Na­
tional Health Insurance plan-to make 
more and better health care available to 
all Americans--it will be more than ever 
important to take the VA's health care 
system into consideration. It is my strong 
view that it should continue as a system, 
under VA, to insure the proper care of 
eligible veterans. The Veterans Admin­
istration now operates the largest civilian 
medical care system in the world. It is 
only fitting that it remain one of the 
best. 
NEW INITIATIVES TO PROVIDE FOR OUR VETERANS 

Two important Administration initia­
tives in veterans affairs should receive 
the attention of the Congress in its com­
ing session. 

( 1) PENSION REFINEMENTS TO HELP THE 

NEEDIEST 

In the field of pensions, Administra­
tion proposals will benefit one million 
veterans and 1.3 million survivors of vet­
erans in economic need due to age, dis­
ability or loss of a breadwinner. Al­
though VA pensions have been increased 
by 27 percent since 1969, some of the 
most needy are least provided for under 
the current structure. Many needy vet­
erans and their wives receive less money 
from the pension system than they would 
from welfare and no automatic adjust­
ment is provided for increases in the cost 
of living. There are other inequities a.s 
well. 

As I mentioned 1n my message to the 
Congress on national legislative goals on 
September 10, 1973, refinement of the 



830 CONGRESSIONAL RECORD- HOUSE January 28, 1974. 
Veterans Administration pension pro­
gram is necessary. The program has so 
many problems that it cannot be cor­
rected unless the entire framework of 
the program is restructured. 

I regard the following principles as 
vital to a realistic and equitable VA pen­
sion program, and I will propose legisla­
tion to achieve these goals: 

-VA pensioners should have some reg­
ularized way of receiving cost-of­
living adjustments in VA pension 
payments tied to the automatic in­
creases now available to social se­
curity recipients. 

-The VA pension program should be 
structured to assure that additional 
income :flows to the neediest pen­
sioners. This objective would involve 
raising VA payments to those pen­
sioners who receive less total in­
come than adult welfare recipients 
under recent amendments to the So­
cial Security Act. In addition, a 
family's total income should be con­
sidered in determining the amount 
of pension needed. 

-Veterans and widows should be 
treated equally with regard to in­
come and pension payments. 
(2) INCREASE IN EDUCATION BENEFITS 

The cost of living is also a problem for 
those veterans now taking advantage of 
the GI bill to further their training or 
education. They need additional help if 
their allowances are to keep pace with 
inflation. There are 2.1 million current 
beneficiaries of the GI bill, most of them 
Vietnam-era veterans. Payments to each 
trainee have increased sharply-by 1975 
they will be more than double the level 
of 1969. To help meet the rising cost of 
living, my budget will request an addi· 
tional $200 million to provide an 8 per­
cent increase 1n education benefits in 
1975. 
INCREASING PRIVATE EMPLOYMENT OF VETERANS 

No group of veterans is more in the 
minds and hearts of Americans today 
than those who have recently returned 
from Vietnam and our Nation's longest 
war. Beyond the readjustment problems 
faced by veterans of past wars, this Ad­
ministration has recognized that the 
Vietnam-era veteran faces special chal­
lenges in re-entering a highly complex 
and competitive civilian society. We have 
done our best to help him meet those 
challenges. 

Of particular importance have been 
our efforts in the field of employment. 
In 1970, for example, more than a mil­
lion veterans left the Armed Services 
and entered the civilian economy. By 
October of that year, the unemployment 
rate for Vietnam-era veterans had 
grown very serious. This led to the 
launching of the Administration's job 
placement efforts which have so far 
helped 2.2 million returning veterans to 
find jobs. The unemployment rate for 
Vietnam-era veterans, which once far 
exceeded that of the general public, was 
reduced from a hit;~h of 11 percent 1n 
early 1971 to 4.4 percent by the end of 
1973. Both Government and the private 
sector-through Jobs for Veterans and 
the National Alliance of Businessmen-

played a part in this remarkable success 
story. We intend to continue these ef­
forts. In fiscal year 1974 our goal is to 
place 1.2 million additional veterans in 
jobs or training programs. 

PAYING TRmUTE TO ALL AMERICAN VETERANS 

The tangible benefits extended to our 
veterans such as medical assistance, edu­
cation grants and pensions are only one 
of the ways that America should repay 
her debts to the men and women who 
have served her well. We should also ac­
cord them a high degree of respect and 
appreciation in our everyday contacts 
with them. And we should set aside cer­
tain days each year to commemorate 
their heroic deeds. 

In 1974, there should be at least two 
occasions on which we pay special honor 
to those who have served in the Vietnam 
conflict. 

One such commemoration was held 
yesterday, January 27, the first anniver­
sary of the Vietnam ceasefire. I officially 
proclaimed that day as National MIA 
Awareness Day. There are still 1,300 
Americans missing and unaccounted for 
in Southeast Asia, and there are more 
than 1,100 American casualties whose 
bodies have never been recovered. Their 
experiences, as well as those of their 
relatives and loved ones, have been a 
wrenching sacrifice that deserves special 
recognition. That is why we set aside a 
special day dedicated to these Ameri­
cans and to their families. 

In honoring the missing and fallen in 
the Vietnam confiict, we should also re­
member the countless others who served 
and survived that war. Last month I 
was pleased to sign into law a joint res­
olution of the Congress authorizing me 
to proclaim March 29th of this year as 
"Vietnam Veterans Day". It is appropri­
ate that we choose that date--the first 
anniversary of the return of all of our 
POWs-as an occasion to honor all of 
the veterans of the Vietnam era. 

We will honor those Vietnam veterans 
once again later in the year on Veterans 
Day itself, an observance which gives us 
the opportunity to pay tribute not only 
to the seven million who served during 
the Vietnam era but also to the 22 mil· 
lion other men and women who have 
proudly worn the American uniform in 
years before. 

For most Americans, Veterans Day is 
traditionally associated with November 
11th of each year. That was the day more 
than half a century ago when an his­
toric and dramatic ceasefire was 
achieved in the First World War. 

Legislation approved in 1968, however, 
changed the traditional observance of 
Veterans Day from November 11 to the 
fourth Monday of each October. That 
change, while well intended, has stirred 
up considerable confusion and not a 
small a.znount of resentment. In many 
places-including the Tomb of the Un­
knowns in Arlington National Ceme­
tery-there are now dual observances of 
Veterans Day, while in others, observ-
ances are held not in October but on 
November 11. 

Thirty-one State legislatures have now 
enacted resolutions declaring that within 
their jurisdictions November 11th will 

be officially observed as "Veterans Day"~ 
In addition, all of the major vetera.n.s 
organizations have indicated their strong 
support for returning to the November 
11th observance. 

In view of the confusion which has. 
arisen and in view especially of the po­
sition taken by the veterans thems~lves .. 
I believe it would be wise to repeal the 
1968 change in the Veterans Day observ­
ance. I therefore urge the 93rd Congress,. 
as part of its effort to honor our vet­
erans, to enact legislation restoring No­
vember 11th as the official date for the 
entire Nation to commemorate Veterans 
Day. · 

As we celebrate Veterans Day this. 
year, let us do so with the hope that the 
29 million Americans who have served 
in our armed forces represent our last 
generation of veterans and the last of 
America's wars. May we never forget that 
we will only be worthy of the blessings 
of peace and freedom they have won 
for us for as long as we continue to 
honor them, and may we do everything 
we can to repay our boundless debt to 
them. 

RICHARD NIXON. 
THE WHITE HousE, January 28, 1974. 

AMENDING GENERAL EDUCATION 
PROVISIONS ACT 

Mr. PERKINS. Mr. Speaker, I ask 
unanimous consent that the Committee 
on Education and Labor be discharged 
from further consideration of the bill 
<H.R. 12253) to amend the General Edu­
cation Provisions Act to provide that 
funds appropriated for applicable pro­
grams for fiscal year 1974 shall remain 
available during the succeeding fiscal 
year and that such fl.Dlds for fiscal year 
1973 shall remain available during fiscal 
years 1974 and 1975, and ask for its im­
mediate consideration. 

The Clerk read the title of the bill. 
The SPEAKER. Is there objection to 

the request of the gentleman from 
Kentucky? 

There was no objection. 
The Clerk read the bill, as follows: 

H.R. 12253 
Be it enacted by the Senate and HCYUSe of 

Representatives of the United States of 
America in Congress assembled, That sec­
tion 414(b) of the General Education Pro­
visions Act is amended by inserting " ( 1) " 
before "Notwithstanding", by striking out 
"subsection" and inserting in lieu thereof 
"paragraph", by striking out "1973" and in­
serting in lieu thereof "1974", and by adding 
at the end thereof the following new para. 
graph: 

"(2) Notwithstanding any other provision 
of law, unless enacted in spec11lc llm1tation 
of the provisions of this paragraph, any funds 
from appropriations !or the fiscal year ending 
June 30, 1973, to carry out programs to which 
this title is applicable which are made avan­
able during the fiscal year ending June 30, 
1974, shall remain avallable for obligation 
and expenditure during the fiscal year ending 
June 30, 1974, and the flscal year ending 
June 30, 1975.". 

Mr. PERKINS. Mr. Speaker, I move 
to strike the last word. 

Mr. Speaker, the purpose of this bill is 
to allow local school districts to carry 
over into the next school year unused 



January 28, 1974 CONGRESSIONAL RECORD- HOUSE 831 
funds appropriated for this school year. 
Ordinarily, school districts could do this 
under section 414 of the General Educa­
tion Provisions Act. However, that sec­
tion has expired and must be renewed in 
order to allow a carryover of funds. 

This bill would also allow scohool dis­
tricts to carry over into the next school 
year funds which had been impounded 
by the administration from the fiscal 
1973 appropriation. The administration 
has released some of these funds volun­
tarily and has released the bulk of these 
funds pursuant to court orders. But since 
the funds were not released until shortly 
before Christmas, school districts cannot 
conceivably have enough time to make 
the wisest expenditure of them during 
the remainder of this school year. There­
fore, it is necessary to allow districts to 
carry over these funds into the next 
school year. 

Mr. Speaker, I have checked with 
Chairman MAHoN and Chairman FLooD 
of the Appropriations Committee, and 
neither had any objection to this bill or 
to our bringing it up today. I am also 
not aware of any objection by any ot-her 
Member to the bill. The administration 
is also in full support of the bill. 

I will insert at this point in the RECORD 
Commissioner Ottina's letter adressed to 
me supporting the bill: 

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE, 

OFFICE OF EDUCATION, 
Washington, D .O., January 28, 1974. 

Hon. CARL D. PERKINs, 
Ohairman, Committee on Education and 

Labor, House of Representatives, Wash­
ington, D.O. 

DEAR MR. CHAIRMAN: I am pleased that 
you have taken such prompt action in re­
sponse to my letter requesting action to ex­
tend and amend Section 414(b) of the Gen­
eral Education Provisions Act. 

My understanding of H.R. 12258 is that 
it would allow state and local authorities to 
expend the FY 78 funds recently released 
through June 30, 1975 and would extend the 
period for obligating the FY 74 funds to the 
same date. It is also my understanding that 
H.R. 12253 would only extend the provi­
sions of Section 414(b) untu June 30, 1975; 
however, I understand that you will ad­
dress the question of making this provision 
permanent (as I have requested) in your 
consideration of H.R. 69. 

Assuming my understandings are correct, 
I can assure you that the Administration 
views H.R. 12253 as a good interim solution 
to the funding probleins I addressed to you 
in my letter of January 21, 1974. 

It is my understanding that the omce of 
Management and Budget has no objections 
to transmittal of this letter. 

Sincerely, 
JoHN Or'TINA, 

U.S. Oommlssfoner of Education. 

We have resorted to this unusual pro­
cedure to pass H.R. 12253 for two rea­
sons. The first reason is that school ad­
ministrators across the country are con­
fused about the length of time they will 
have to spend these funds. Many of 
them fear that these funds will only be 
available through the end of this school 
year. And they may, therefore, be 
tempted to make rash use of the funds in 
order to use them all up by June 30. 

The second reason is that the major 
anti-impoundment law suit is still pend .. 
ing against the administration, and the 
attorney for the successful plaintiffs is 

to be in court this week requesting a 
court order that the administration im­
mediately make known the length of time 
the impounded funds will be available. If 
Congress acts today, we will assume our 
rightful leadership in specifying how 
long these funds ought to be available; 
and we will therefore assist the court in 
resolving this difficult lawsuit. 

The one point in the language of H.R. 
12253 which I would like to make clear 
concerns the phrase "funds . . . made 
available." We mean by this to include all 
funds which were or are going to be made 
available for obligation and expenditure 
during fiscal year 1974 from funds appro­
priated by Congress during fiscal year 
1974 from funds appropriated by Con­
gress during fiscal year 1973-whether 
those funds were impounded and volun­
tarily released by the administration, 
whether they were impounded and only 
released by the administration pursuant 
to court order, or whether they were or­
dinarily made available at the State or 
local level for obligation and expenditure 
during fiscal year 1974. All of these funds 
can be carried over for obligation and ex­
penditure into fiscal year 1975. 

Mr. QUIE. Mr. Speaker, will the gen­
tleman yield? 

Mr. PERKINS. I am happy to yield to 
the ranking minority member of the com­
mittee, the gentleman from Minnesota 
(Mr.QUIE). 

Mr. QUIE. Mr. Speaker, I thank the 
gentleman for yielding. 

Mr. Speaker, I, too, am rising in sup­
port of H.R. 12253. This legislation is 
urgently needed if we are to insure the 
wise expenditure of Federal education 
funds at the local and State levels. 

The principle behind this Jegislation is 
well established, as the gentleman from 
Kentucky <Mr. PERKINS) has indicated. 
It was :first enacted into law in 1970. Re­
ports which I have received from educa­
tors in Minnesota indicate that it has 
done a great deal to eliminate end-of­
the-fiscal-year obligation of funds, and 
to provide better services to the children 
benefiting from Federal aid. 

As the chairman has noted, this ex­
tends the already existing Tydings 
amendment to cover moneys expended 
by the Federal Government in :flscal1974, 
and adds a new section permitting the 
carryover of funds which the adminis­
tration had impounded, and then re­
leased from :flscall973. 

This legislation has the full and com­
plete support of the administration. 

Mr. Speaker, I ask unanimous consent 
to insert fn the RECORD at this time a 
letter of support from the U.S. Commis­
sioner of Education, John Ottina, and 
a table listing those impounded fiscal 
1973 funds to which the second section of 
this bill applies. 

The SPEAKER. Is there objection to 
the request of the gentleman from Min­
nesota? 

There was no objection. 
(The material referred to is as fol­

lows:) 

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE, 

Washington, D.O., January 28,1974. 
Bon. Al.BE&T H. Qum, 
House of Representatives, 
Washington, D.O. 

DEAR MR. QUIE: I am plee.sed that you 
have taken such prompt action 1n response 
to my letter requesting aotion to extend 
and amend Section 414 (b) of the General 
Education Provisions Act. 

My understanding of H.R. 12253 is tha.t 1t 
would allow state and local authorities to 
expend the FY 1973 funds recently released 
through June 30, 1975 and would elctiend the 
period for obligating the FY 74 funds to the 
d81te. It is also my understanding that H.R. 
12253 would only extend the provisions of 
Sections 414(b) untU June 30, 1975; how­
ever, I understand thS!t you will address the 
question of making this provision perma.nent 
(as I have requested) in your consideration 
ofH.R. 69. 

Assuming my understandings are correct, 
I can assure you tha.t the Admlnistration 
views H.R. 12253 as a good interim solution 
to the funding probleins I addressed to you 
in my letter of January 21, 1974. 

It is my understanding that the Office of 
Management and Budget has no objections 
to transmittal of this letter. 

Sincerely, 
JOHN 0rTINA, 

U.S. Commissioner of Education. 

Impounded fiscal year 1973 education junil& 
E.SEA 

Title I (School library 
resources)----------------- $224,815,000 

Title II---------------------- 10,000,000 Title m_____________________ 25, ooo, ooo 
Title v______________________ 15,036,000 

Title VII (Bllingual) --------- 9, 870, 000 
Title VIII (Dropout 

prevention) ---------------- 1, 500,000 
Sec. 308 (Nutrition and 

health) ------------------- 500, 000 

Total ----------------- 286,721,000 

Vocational Education 
Part A (State Advisory Coun-

cils) ---------------------- 514,000 
Part B (Basic prograins) ------ 50, 000, 000 
Part F (Consumer and home 

econoinics) --------------- 12,697,000 
Part H (VVork/study)________ 4,524,000 
Part I (Innovation: curriculum 

development) ------------- 2, 000, 000 
Sec. 102B (Students with spe-

cial needs)---------------- 9,898,000 

Total 79,633,000 

Cooperative Research Act 
Education Broadcasting (Se-
s~e Street)-------------- 1,000,000 

Education Statistics Surveys 
and Special Studies________ 2, 650, 000 

National Achievement Study__ 1, 000,000 

Total 4,650,000 

Library Services and Construction Act 
Title I (public library services)_ 82, 000, 000 
Title II (construction)--------- 15, 000, ooo 
Title m (interlibrary coopera-

tion)----------------------- 4,770,000 

Total-------------------- 51,770,000 

National Defense Education Act 
Title ill-A (equipment and 

minor remodeling)---------- 48, 000, 000 

Total-------------------- 48,000,000 
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Environmental education---~---~--8_2_o._o_o_o 

Total-------------------- 820,000 
===== 

Public Law 815 (construction)__ 10,000,000 

Total-------------------- 10,000,000 

Education for the Handicapped Act 
Part B (State grant program)-- 12, 500, 000 

Total-------------------- 12,500,000 

Adult Education Act (State 
grantprogram)-------------- 23,700,000 

Total-------------------- 23,700,000 

Higher Education Act 
Title VI-A (undergraduate in-

stitutions equipment)------- 12, 500, 000 

Total-------------------- 12,500,000 

Grand totaL------------ 530, 294, 000 
Mr. QUIE. Mr. Speaker, when I was in 

my district during the recent recess, I 
heard more about the need for this legis­
lation than anything else in the educa­
tion field. I suspect many of the Members 
bP.c1 t.b.e same experience. 

Mr. Speaker, I, too, urge my colleagues 
to ac>.cept this bill. 

Mr. PERKINS. Mr. Speaker, I move 
the previous question on the bill. 

The previous question was ordered. 
The bill was ordered to be engrossed 

.and read a third time, was read the 
third time and passed, and a motion to 
reconsider was laid on the table. 

R.All.. PASSENGER TRANSPOR­
TATION 

The SPEAKER pro tempore (Mr. Mc­
FALL). Under previous order of the House, 
the gentleman from Idaho <Mr. HANSEN) 
is recognized for 10 minutes. 

Mr. HANSEN of Idaho. Mr. Speaker, 
today I and 15 of my colleagues have 
joined in sponsoring H.R. 12305, to amend 
the Rail Passenger Service Act of 1970 
to extend the basic rail passenger trans­
portation to States that are not now 
served. . 

When the Amtrak system came mto 
being millions of our people and hun­
dreds of communities across the land 
were left without any rail passenger serv­
ice. For several States all rail passenger 
services to major population centers was 
terminated. My own State of Idaho was 
among those that were left high and dry 
when Amtrak was unveiled. The result 
was extreme hardship for millions of 
Americans, including thousands of Ida­
hoans, that had come to depend on rail 
service as a main source of transporta­
tion. 

Among those hardest hit by the loss of 
rail passenger service were older persons 
who are not able to drive cars and must 
depend on public transportation, which 
is virtually nonexistent in Idaho and 
many other parts of our Nation. 

That hardship has now deepened be­
cause of the fuel shortages that are inci­
dent to the energy crisis. Because of 
greater distances between population 
centers and the lack of public transporta­
·tion the people in Idaho and other Moun-

tain States are more dependent on the 
automobile. Idaho's per capita fuel needs, 
for example, are about 23 percent higher 
than the national average. 

The fuel shortage we are facing is real 
and it is critical. There is no prospect 
for relief for many years, at least a decade 
but probably much longer. The need to 
develop alternate means of transporta­
tion is becoming increasingly apparent 
and urgent. Public transportation serv­
ices must be expanded to permit a more 
efficient use of our Nation's energy re­
sources while meeting our peoples' need 
for economical, convenient, and adequate 
transportation services. 

Passage of H.R. 12305 will be a major 
step in the direction of meeting this crit­
ical national need. The expansion of rail 
passenger services is one of the best 
means of conserving and wisely using our 
energy resources and providing an ac­
ceptable alternative to more costly 
means of transportation, particularly 
the private automobile. 

Mr. Speaker, I am hopeful that this 
urgently needed legislation will receive 
the high priority for early consideration 
that it deserves. 

I include as a part of my remarks the 
text of H.R. 12305 and the names of its 
cosponsors: 

H.R. 12305 
A b1ll to amend the Rail Passenger Service 

Act of 1970 in order to expand the basic 
ran passenger transportation system to 
provide service to certain States 
Be it enacted by the Senate and. House of 

Representatives of the United States of 
America in Congress assembled, That title II 
of the Rail Passenger Service Act of 1970 is 
amended by inserting at the end thereof a 
new section as follows: 
"Sec. 203. Extensions of basic system after 

initial designation. 
"The Secretary shall, within sixty days 

after the effective date of this section, desig­
nate an extension of the basic system to pro­
vide adequate intercity ran passenger service 
to a major population area of each of the 
contiguous forty-eight States which did not 
have any large population area provided with 
intercity rail passenger service by the basic 
system designated pursuant to section 201. 
Extensions pursuant to this section shall be 
part of the basic system for all purposes of 
this Act and the designation of such exten­
sions shall not be reviewable in any court." 

LIST OF CI)SPONSORS 

Mr. Hansen of Idaho, for himself, Mr. 
Anderson of illinois, Mr. Cleveland of New 
Hampshire, Mr. Cronin of Massachusetts, Mr. 
Harrington of Massachusetts, Mr. Hunt of 
New Jersey, Mr. Kyros of Maine, Mr. Mazzoli 
of Kentucky, Mr. Melcher of Montana, Mr. 
Mitchell of Maryland, Mr. Moakley of Massa­
chusetts, Mr. Nix of Pennsylvania, Mr. Roe 
of New Jersey, Mr. Talcott of California, Mr. 
Vander Jagt of Michigan and Mr. Waldie of 
California. 

JUSTICE FOR ALL 

The SPEAKER pro tempore. Under 
previous order of the House, the gentle­
man from California <Mr. McCLoSKEY) 
is recognized for 60 minutes. 

Mr. McCLOSKEY. Mr. Speaker, a fine 
man, Egll Krogh, has just been sentenced 
to jatl for his admitted guilt in the com­
mission of a felony. If Mr. Krogh's crime 
cannot be justified by invoking national 
security, then certainly the cover-up of 

that crime cannot be justified in the 
name of national security. Egll Krogh 
spoke persuasively to this point when he 
entered his guilty plea. He said: 

. . . I cannot in conscience assert national 
security as a defense. I am therefore plead­
ing guilty because I have no defense to this 
charge. 

The President of the United States has 
publicly admitted that when he learned 
of Mr. Krogh's offense he acted deliber­
ately both to conceal that crime and to 
hinder the prosecution of those who com­
mitted it. His actions consisted of his in­
structions to H. R. Haldeman and John 
Ehrlichman to conceal Krogh's actions, 
and to Assistant Attorney General Henry 
Peterson to refrain from investigation or 
exposure of Krogh's criminal conduct. 

These actions by the President con­
stitute high crimes in their own right. 
They are defined as felonies by sections 3 
and 4 of title 18 of the United States 
Criminal Code. 

Section 3 reads in part as follows: 
Whoever, knowing that an offense against 

the United States has been committed, re­
ceives, relieves, comforts or assists the of­
fender in order to hinder or prevent his ap­
prehension, trial or punlshment, is an ac­
cessory after the fact. 

Section 4 reads: 
Whoever, having knowledge of the actual 
commission of a felony cognizable by a court 
of the United States, conceals and does not 
as soon as possible make known the same 
to some judge or other person in civil or mil­
itary authority under the United States, shall 
be fined not more than $500 or imprisoned 
not more than three years, or both. 

The President has admittedly ob­
structed justice. Of equal importance, 
several White House employees have pled 
guilty to obstruction of justice, and like 
Mr. Krogh, face imprisonment. 

If we are a nation under law, then we 
cannot treat one man differently from 
another, particularly for violating the 
same law under the same circumstances. 

Undoubtedly, the constitutional sepa­
ration of powers doctrine prevents crim­
inal indictment of a sitting President. 

The sole remedy is impeachment, with 
any criminal prosecution to come only 
after his removal from office. 

In the case of Vice President Agnew, 
however, the Government followed a spe­
cial procedure. 

When the evidence became clear that 
the Vice President had commited high 
crimes, he was allowed to resign in con­
sideration for the promise that his guilty 
plea would not result in a jail sentence. 
The rationale for this special treatment 
was that it was in the national interest 
to avoid the trauma and uncertainty of a 
long trial and its accompanying impact 
on our prestige in the eyes of foreign na­
tions. 

The same rationale can be urged in the 
President's situation. 

As one of the Members of the House 
charged with the constitutional respon­
sibility of impeachment, I would like to 
propose that we grant amnesty for the 
President and a full pardon for all crimes 
he may have committed during his ten­
ure in omce if he chooses to resign. 

As I see it, the President is in precisely 
the same situation as Vice President Ag­
new was a few months ago. 
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Evidence has been presented of his 

guilt of ordinary crimes under the law. 
The House has, by an overwhelming vote. 
directed inquiry as to whether he should 
be impeached. We expect a report from 
the Judiciary Committee within 90 days. 

The constitutional trial before the Sen­
ate could last through the summer. 

I would make clear that I am not urg­
Ing that the President resign. Only the 
President can make that decision. I hope 
he will resign, but feel we have no right 
to ask it. Our sole constitutional power 
1s that of impeachment. We can legis­
late amnesty, however, and I go no fur­
ther than to propose that we do so if the 
President resigns. 

The basis for such offer of amnesty lies 
in the benefit to the Nation recognized 
by Attorney General Richardson when 
he recommended against a jail sentence 
for Mr. Agnew, that it is damaging to 
the very functioning of our Government 
to have our highest executive omcer 
undergo many months of trial. 

There are two distinctions some of our 
colleagues have suggested as between the 
cases of Mr. Agnew and President Nixon. 

The first, that the President is entitled 
to the defense of "national security," has 
been refuted by Mr. Krogh's statement 
that he could not, in conscience, assert 
the national security as a defense. 

The second alleged defense 1s that 
Mr. Nixon has been a "good" President. 

The issue, however, is not whether the 
President has been a good President, but 
whether even good Presidents are not 
required to obey the law. 

EgU Krogh is a good man. I am per­
sonally familiar with the excellent work 
he performed in a number of areas for 
the White House, from the land reform 
program in Vietnam to treatment of 
heroin addiction here in the District of 
Columbia. 

Nevertheless, EgU Krogh is going to 
jatl, at peace with himself because, in 
his own words: 

My coming to this point today stems from 
my asking myself what ideas I wanted to 
stand for, what I want to represent to myself 
and to my famlly and to be identtfted with 
for the rest of my experience. I simply feel 
that what was done in the Ellsberg opera­
tion was 1n violation of what I perceive to 
be a fundamental idea 1n th1s country-the 
paramount importance of the rights of the 
individual. I don't want to be associated 
wtth that violation any longer by attempting 
to defend it. 

With those words, Mr. Speaker, I 
think Egll Krogh did as much for thJs 
Nation as did, with equally simple words, 
men like Nathan Hale and Elliot Rich­
ardson. 

I would place EgU Krogh, along with 
Richardson and Bill Ruckelshaus, among 
the quiet national heroes of our day. 
That they are all Republicans gtves me 
some small pride and hope for the sur­
vival of our present two-party system. 

The issue before us fs a simple one, 
going to the most fundamental of our 
national strengths. 

Is any man above the law? 
In particular, can we ever permit our 

highest officials to violate the law with­
out remedial action? 

That we are a Government of laws, not 
of men, is the key principle of our whole 
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system of government. It is perhaps more 
important that we firmly re-establish 
that principle than that we succeed in 
any other of the dimly perceived goals 
we now pursue with such difficulty. 

We treasure, and constantly repeat to 
one another, our pledge of allegiance to 
the fiag-ending in those basic words: 
"justice for all." 

What is justice for all? When several 
individuals commit the same offense, 
fairness and justice require at the very 
least that they be treated equally under 
the law. High Federal officials, in partic­
ular, must be held to the same standards 
of law as ordinary citizens. 

When the President commits a crime, 
the common law should be invoked 
against him as it would be against the 
common man. Only because of the prob­
lems in exercising the functions of Gov­
ernment during a lengthy impeachment 
trial, and for that reason alone, should we 
consider amnesty to the President if he 
chooses to resign. In the last 10 months, 
we have seen the executive branch al­
most paralyzed by the White House ef­
forts to conceal the truth and by an ac­
companying malaise throughout the 
executive departments which look to the 
White House for decision and leadership. 

It may be said that it is inconsistent 
to urge the principle that the President 
is subject to the same law as others 1n 
one breath, and then to suggest that he 
receive special treatment in the next 
breath. 

But there is a third principle: That a 
functioning U.S. Government is more 
important than punishment of any given 
individual. We may necessarily have to 
sacrifice some measure of efficiency in 
Government to preserve the rule of law, 
but we need sacrifice neither efficiency 
nor the law in granting a pardon to a 
President for his unlawful acts. 

I do not urge his resignation, but 
only that in the Congress we be pre­
pared to honor by an act of patriotism 
with the forgiveness appropriate to a 
spirit of national reconcillation we per­
haps need as badly today as we did in 
the dark days following the Civil War. 
The President has borne great burdens, 
and in many areas he has done a superb 
job. Should he resign in the Nation's 
interest, I for one am prepared to vote 
for full and unconditional amnesty. 
Otherwise we ha.ve no choice but to 
proceed carefully, fairly, and thoroughly 
with the constitutional process of im­
peachment. As Ben Franklin said, with 
the Constitutional Convention: 

It would be the best way, therefore, to 
provtde in the Constitution for the regular 
punishment of the Executive, where his 
misconduct should deserve it, and for h1s 
honorable acquittal where he should be un­
justly accused. 

There should be no reason to fear any 
constitutional process undertaken in a 
judicial and nonpartisan manner, but I 
would hope that the President's resigna­
tion would spare us that problem. 

NOTRE DAME NO. 2 AND UCLA NOW 
NO.1 

<Mr. DEL CLAWSON asked and waa 
gtven permission to address the House 

for 1 minute and to revise and extend 
his remarks.) 

Mr. DEL CLAWSON. Mr. Speaker, a 
week ago today the gentleman from In­
diana <Mr. BRADEMAs) had occasion to 
take the fioor to comment upon the suc­
cess of the Fighting Irish over UCLA 
For 1 week they had the glory of basking 
in the No. 1 spot in the Nation, but this 
was only by 1 point. 

On Sa~urday last, the UCLA basketball 
team With Mr. Walton taking charge 
took away from the Smiling Irish their 
fight and they are now in tears because 
they are not just 1 point ahead but 
19 points behind. ' 

I .had hopes that the gentleman from 
Indiana would be here so that he could 
shed those smiling tears of the Fighting 
Irish. UCLA is back on top and the 
Fighting Irish will have to take second 
Place. 

Mr. Speaker. May I say to the gentle­
man from Indiana that the Lord giveth 
and UCLA taketh away. 

REPRESENTATIVE JACK KEMP 
CALLS FOR A RETURN TO ECO­
NOMIC PROSPERITY 
~e SPEAKER pro tempore. Under a 

preVIous order of the House, the gentle­
m~ from New York <Mr. KEMP) is rec­
osmzed for 15 minutes. 

Mr. KEMP. Mr. Speaker, the authority 
fo~ Government regulation of wages and 
pnces is scheduled to expire on April 30. 
I hope the Congress does not extend this 
authority, but instead helps to restore 
the strength of this Nation by moving 
forward to the democratic principles and 
UDJ?aralle~ed economic productivity 
which anse naturally from a free mar­
ket. eco~omy. In fact, I have introduced 
legiSlation to repeal the misnamed Eco­
nomic .stabilization Act, the act which 
authonzes the present controls. 

WESTERN NEW YORKERS WANT A BEPEAL or 
WAGE-PRICE CO~OL 

I had an experience this past weekend 
which convinces me-more than ever be­
for8--Qf the preponderant support out 
among the grassroots for an immediate 
repeal of ~age-price controls, or, mini­
mally, then- expu-ation on April 30. 

Western New York, a part of which I 
have the honor of representing in this 
Chamber, is expecting a fUll 20-percent 
cutback in construction during 1974. This 
me~s a loss of jobs and income, not 
only m the construction trades but in the 
general economy of the whole area Why? 
Principally, because of shortages ~f criti: 
cal materials-occasioned by price con­
t~ols, escalating Prices-occasioned by 
distortions resulting from both wage and 
~rice C?ntrols, and fuel problems-occa­
SIOned m great part by a variety of Gov­
ernment regulations. 

I met-together with Members and 
staff members of the western New York 
congressional delegation-with repre­
sentatives of construction unions, con­
struction employers, architects, and ft­
n~cial institutions. This meeting was to 
discuss the severity of the economic crisis 
and the remedial action this Congress 
can take to alleviate its potential reces­
sional impacts. 
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Almost everyone there--labor, busi­
ness, government-supported some form 
of deregulation of wages and prices, a re­
turn to a market system of allocating 
scarce resources, a return to the prin­
ciples of supply and demand-in sum­
mary, getting big and intrusive Govern­
ment off the backs of the American 
people. 

I feel confident that these kinds of 
meetings are happening all over our great 
Nation. Their significance should never 
be overlooked by any Member of this 
body. 

WAGE-PRICE CONTROLS IN PERSPECTIVE 

With the passage of 2 ¥2 years since 
these controls were "temporarily" placed 
upon the productivity of our people, it 
is important to exd.mine objectively, the 
effects of wage and price controls and 
the policies upon which they were pre­
mised. 

I hear questions dally: "Why shouldn't 
we extend wage and price controls? After 
all, don't we need controls now more than 
ever since prices are still rising? Don't 
we need more controls to allocate scarce 
resources and goods in short supply? 
And, even if we are going to end price 
controls, shouldn't we wait until a more 
appropriate time?" When then do I advo­
cate a refusal to extend these controls? 

As a nation-and as a Congress en­
trusted with the exercise of the people's 
welfare-we are at an historic focal 
point for major decisions on the role of 
government in the economy. If we opt for 
more controls, we invite the potential 
destruction of the most productive econ­
omy in the world-ours. If we opt for re­
storing freedom to the marketplace, we 
will not only help to resolve many of our 
ills, but we will also set the stage for a 
period of renewed economic expansion 
and solidity. This period now before 
us-between now and Aprll 30-is when 
we must make this decision, and I, for 
one, will be on the side of freedom as I 
believe I was when I voted against the 
last extension o.f the act. 

This economic stablllzatlon program 
has been a dismal !allure by all objec­
tive standards. It has produced disrup­
tions, distortions, and strains upon the 
economy and the livelihood of the people, 
seen most frequently in terms of both 
shortages and higher prices. 

If we do not learn from the experi­
ences of history-and there are many, 
including our own experiences over the 
past 2¥2 years-and return to a market 
economy, we are inviting even worse 
shortages and even higher prices. These 
may, in the end, produce a severe reces­
sion or even a depression. This would 
stagnate the economy of the entire 
world, would weaken our position in 
relation to controlled economies, would 
result in millions unemployed, and would 
place additional-and what would have 
otherwise been unnecessary-burdens 
upon government to insure the general 
welfare. 

The choices are clear: Regulation or 
deregulation; authoritarian government 
or freedom. Writing In the Harvard Busi­
ness Review, c. Jackson Grayson, former 
head of the phase 2 Price Commission, 
observed: 

Price and wage controls such as we have 

experienced in Phases I through IV have 
helped to extend the degree of public control 
and to accelerate the rate of change. At some 
point---e.nd I predict that, at the present 
rate, this point may be reached in a~bout 15 to 
20 years-the essential characteristics of a 
competitive, private enterprise system (non­
regulated prices, profit motives, risk taking, 
collective bargalning) wlll no longer make up 
the economic engine that drives our system. 

I am not saying that there is and wlll 
continue to be public regulation of the pri­
vate enterprise system. Since 1930, we have 
had that--a mixed public-private system. 
But, in the 1970s, the pendulum of the mix 
has been swinging further, and faster, to­
ward central control. 

Call it what you will-managed capitalism, 
socialism, a planned economy, a post-indus­
trial state-the end result will be the virtual 
elimination of the free-market system as 
we now know it. There will be no signposts or 
tratllc lights. We wlll simply shift over to 
another kind of system. 

Mr. Speaker, I do not believe the Con­
gress of the United States wants to pur­
sue such a reckless course of action as to 
endanger the economy and the general 
well-being of our Nation and its people. 
This Congress will be held accountable on 
how we stand on the question of preserv­
ing a free economy, and there can be no 
freedom-personal, political, intellect­
ual-unless there is economic freedom. 
For the first time in American peacetime 
history, we are living under an authori­
tarian economy, and too many seem to 
be willing to acquiesce in its continua­
tion. This must not be allowed to happen. 

It is astonishing to me, in light of our 
Nation's prosperity under a market econ­
omy and of our virtually pending col­
lapse under Government regulation, that 
some argue for even greater controls. I 
am dismayed that some want more regu­
lation, more control, more bureaucracy, 
more redtape, all of which combine to 
produce less freedom, less production. ·I 
question no motives, but I cannot agree 
with the premises for their conclusions. 
The administration, elected in 1968 on a 
platform to enact no controls and re­
elected in 1972 on a platform to remove 
temporary controls almost immediately, 
now infers more controls, and the Chair­
man of the Council of Economic Advisers 
Mr. Stein, even sees a need for a Fed­
eral Government, master planning 
agency. 

No matter what actions the Govern­
ment takes, we cannot--and should not-­
repeal the law of supply and demand. 
What Government action does do is to 
distort that law so severely as to cripple 
the capacity of the people to use its 
mechanics to aright imbalances in the 
economy. The Federal Government is 
simply not wise nor sensitive enough to 
substitute its judgment for those who ac­
tually make the economy work: 210 mil­
lion Americans. 

What are the impacts of wage-price 
controls? 

IMPACT ON THE COST OF LIVING: UP I 

There are few areas where the failure 
of price controls can be more graphically 
demonstrated than the meteoric rise in 
the cost of living since 1971. The Depart­
ment of Labor release of January 22 
shows the biggest spurt in the cost of liv­
ing during 1973 since 1947-a full8.8 per­
cent. In 1973-

Supermarket prices rose 22.1 percent; 

Gasoline prices went up 18.6 percent 
and fuel on and coal prices went up 44.7 
percent; 

Meat, poultry, and fish prices rose 26.4 
percent; and 

Nonfood commodities, on the whole, 
rose 5 percent in price and services rose 
6.2 percent. 

And to make matters worse, this rise 
in prices was accompanied by a decline 
in the purchasing power-the real value 
of the dollar-of an average wage earn­
er's salary by 1.9 percent. 

Since this administration took offi.ce in 
1969, we have had an oportunity to test 
the effi.cacy of controls. Between Decem­
ber 1970 and August 19'11 when controls 
took effect, the Consumer Price Index 
grew at a rate of only 3.3 percent. Since 
controls were imposed, the Index has ac­
celerated at a much higher rate, with an 
astonishing 8.8 percent increase for 1973. 
Thus, we have suffered the trauma of dis­
locations resulting from the imposition 
of controls only to now see clearly that 
the problems they were supposed to solve 
are not only still with us but are growing 
at even faster rates. 

One cannot avoid the implications of 
such drastic raises in prices. But one 
public figure, at least, did miss the point: 
The President of the United States. It 
was incredible to read, on the day the 
statistics on 1973 were released that the 
President felt his program of wage-price 
controls had "helped to reduce the dan­
gers of infiation," despite the contrast 
between the 8.8-percent reality and the 
2.5-percent projection for 1973 by the 
White House made a year ago. How far 
o1f could they have been? Rhetoric, in­
cluding the President's further remarks 
the same day that, "We are proving that 
a dynamic and resilient people can meet 
the challenge of infiation without sacri­
ficing the ideal of a free market sys­
tem," is no substitute for reality. And, 
reality mandates this program to be al­
lowed to expire or even be terminated be­
fore its natural expiration. 

The answer to ln:flation is not controls. 
In other words, a freeze simply masks 

the consequences of inflation. Price con­
trols, wage controls, rent controls, and 
interest controls distort and unbalance 
production. They inhibit business confi­
dence, scare off investors, and produce 
shortages. Moreover, controls distract at­
tention from the true cause of ln:flation­
the failure of successive.administrations 
to exercise fiscal responsibility. The root 
of all ln:flationary evil in the United 
States is excessive Government spending, 
and consequent excessive money supply 
issued to cover the Federal deficits. These 
are the things that must be attacked 
through adequate congressional budget­
ing techniques and through an aroused 
public wll1 to curb spending by both the 
legislative and executive branches of 
Government. 

The controllers persist in refusing to 
learn from experience. Controls failed 
during World War II, at a time when the 
U.S. Government was fighting a global 
war that had tremendous popular sup­
port. They are falling today. Indeed, con­
trols have failed whenever and wherever 
they have been tried, tor they are cos­
metic measures that provide no real or 
lasting remedy to economic llls. 
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If the legal price for any commodity, 
whether it is bread or shoes, is held by 
edict substantially below what the free 
market price would be, the low fixed price 
must overencourage the demand for it, 
discourage its production, and bring 
about a shortage. The profit margin in 
making or selling it will be too .~mall as 
compared with the profit margin in pro­
ducing or selling something else. 

IMPACT ON UNEMPLOYMENT: UP! 

Wage-price controls are resulting in 
rising unemployment. This is happening 
in two ways: First, industry is laying off 
current work forces, and, secondly, in­
dustry is holding back on hiring addi­
tional persons because of economic un­
certainties. This is no new insight; we 
have seen this for months. 

An article in The New York Times of 
November 27 predicted a rise in unem­
ployment during 1974 from 4.5 percent 
to 6.0 percent. This move of but 1.5 per­
cent would mean layoffs of a whopping 
1,300,000 persons. Why? In the opinion 
of the analyst that prepared this particu­
lar article, because of growing shortages. 

Projected rises in unemployment were 
a focal point of the recently released 
study done by the National Association 
of Manufacturers, "Industry Survey on 
Wage and Price Controls," January 7, 
1974. This authoritative report reveals 
that 23.7 percent of companies with an­
nual revenues of less than $50 milllon 
and 41.2 per.cent of companies with an­
nual revenues in excess of $50 million 
indicated that "controls had had an ef­
fect upon the number of persons em­
ployed by the companies." 

Many companies reported that they would 
have employed more persons had it not been 
for controls. 

The relationship here is one of in­
creased production and planned capital 
spending, both of which have been cut 
back because of these controls. 

Another important complaint by firms, 
closely related to employment, was their 
inabllity to keep high quality personnel. 
Why? Because under wage regulations, 
these firms cannot legally increase em­
ployee compensation. 

The NAM survey also indicated that 40 
percent of the firms stated that pay regu­
lations discourage increased productiv­
ity. Thus, one can see how wages, prices, 
and productivity are all so interrelated. 

IMPACT ON PRODUCTION: DOWN! 

Before controls were imposed in 1971, 
the only thing most Americans were 
short of was credit and time. But now, if 
you want gasoline, it is short. If you want 
anything made of steel, it is short. If you 
want lumber, it is short. If you want tex­
tiles, they are short. If you want paper, 
it is short. 

Wage-price controls are crippling the 
productive capacity of the American 
people, and it is too shortsighted a view 
to simply say that such an observation 
1s intended only to help businessmen. 
Nothing could be more wrong. The re­
storation of productivity means much 
more for everyone. 

Productivity generates jobs, many of 
which have been lost as a result of these 
controls, and jobs mean take-home pay 
and less unemployment. 

Productivity generates profits which 
are distributed to millions of families 
across the country who have saved their 
hard-earned dollars to buy shares of 
stock as a hedge on the future and for 
retirement. 

Productivity produces revenues, in the 
form of taxes, through which govern­
ment can meet other priority needs. 

Productivity means the use of goods, 
raw materials, and byproducts of other 
industries, thereby producing profits and 
jobs in those supply industries. 

But, productivity is not happening. 
Wage-price controls continue to stagnate 
our economy, producing unemployment, 
reduced profits, reduced revenues, inade­
quate capital for expansion. The cold 
facts and hard statistics bear out this 
claim fully. 

The NAM report, to which I have 
referred, concentrates heavily on the 
impact of these controls on prices and 
production. This NAM survey was not 
strictly limited to manufacturing or 
industrial :finns; it also included utilities, 
airlines, insurance companies, whole­
saling and retailing operations, banks 
and other financial institutions, and 
agricultural processors: In short, it 
covered the overwhelmingly preponder­
ant source of jobs in America. 

Are there shortages? Unbelievably so. 
The listing of specific items--one by 
one-which are in critical supply is a 
full 2 ¥2 typewritten, single-spaced pages, 
with insignificant supply shortage a full 
additional 2 pages. And, we are not talk­
ing about insignificant items. We are 
talking about zinc, aluminum, lumber, 
asphalts, cotton, copper, paper, steel, 
plastics, coke, iron, sUver, nylon, and 
nearly 600 other goods. 

What other important findings are 
contained in the report? 

Nearly 31 percent of small firms­
annual revenue of less than $50 mil­
lion-and nearly 46 percent of large 
firms--over $50 million-have reduced or 
eliminated output of products or services 
as a result of controls. 

Over 91 percent of small firms and 
97 percent of large firms are experienc· 
ing unusual difiiculties in obtaining their 
requirements of important materials or 
supplies. 

Nearly 62 percent of small firms and 
80.5 percent of large firms ascertained 
that the principal influencing factor to 
which shortages are attributable were 
wage and price controls. 

As to the future, 32.8 percent of the 
total firms felt that unless wage and 
price controls were lifted that the short­
age situation would become critical, and 
an additional 52.3 percent felt it would 
become worse. 

Over 40 percent of small firms and 
over 55 percent of large firms have been 
forced to modify production and market· 
ing plans at the expense of serving cus­
tomers because of wage and price 
controls. 

Some 76 percent of small firms and 
nearly 87 percent of large firms assert 
that customers will pay more for prod­
ucts they purchase because of controls. 

Over 58 percent of small companies 
and nearly 81 percent of la~ge firms are 
having adverse effects on earnings due 

to controls, and this is of great sig­
nificance because return on investments 
are the key to additional capital forma­
tion from which to expand production. 

A full one-third of all firms have post­
poned or canceled planned increases in 
capital outlays due to controls. 

Over 60 percent of small firms and 
nearly 80 percent of large :firms indicated 
they were "suffering harmful distortions 
or financial damage because of controls." 

It is, therefore, not surprising that 
nearly 92 percent of small firms and 97 
percent of large firms were "favoring a 
prompt tc ~mination of controls.'' 

The NAM is to be commended by 
Members of this body for having ful­
filled a very real need for this kind of 
hard evidence. 

Is there little wonder that there is a 
rising crescendo for abandoning these 
controls? 

CALLS FOR REPEAL REACHING A CRESCENDO 

I am heartened at the rising number 
of significant calls for abandonment of 
the wage and price control program, par­
ticularly by the cohesion on this issue by 
labor, business, and the public. 

The AFL-CIO has called for abandon­
ment of this program, perhaps summed 
up best by a statement of the Commu­
nication Workers of America that these 
controls are "a joke, a nasty joke on 
workers whose wages are shrunk by 
freezes and then shredded by bloated 
prices and inflated interest rates." 

The U.S. Chamber of Commerce and 
the National Association of Manufac­
turers have called for repeal. 

Most significantly, the public-the 
buying public-the consumer-is calling 
for an end to these controls. In a recent 
Harris survey, published in the Wash­
ington Post during the week the price 
ceilings on beef were lifted, a decisive 
mood amongst the people was refiected: 

The prevailing view on the beef problem, 
supported by a thumping 64-22 percent, ts 
that "all price controls on beef should be 
dropped so that farmers will produce more 
beef and that will bring the price of beef 
down." Thus, the American people are opting 
to try the free market approach. 

One can fully appreciate the impor­
tance of removing wage-price controls 
when one examines the forced changes in 
human conduct which arise from their 
imposition. 

Prof. Milton Friedman, former presi­
dent of the prestigious American Eco­
nomic Association, has observed: 

There has been essentially no discussion of 
a much more fundamental Issue. The controls 
are deeply and inherently immoral. By sub­
stituting the rule of men for the rule of law 
and for voluntary cooperation in the market­
place, the controls threaten the very founda­
tions of a free society. By encouraging men 
to spy and report on one another, by making­
it 1n the private interest of large numbers of 
citizens to evade the controls, and by mak­
ing actions 1llegal that are in the publ1c-
1nterest, the controls undermine individual. 
morallty. 

In this sense, Mr. Speaker, the con­
tinuation of these controls pressures the 
moral fiber of the Nation. 

What about those who say that th& 
time is not now right for removal of 
these controls? 

The fact is that the time 1s never r1ght 
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to abolish controls, if one is trying to 
avoid totally the short term rises in price 
which will inevitably result immediately 
after their removal. This happened in 
1947 after the wartime controls were 
lifted. But that is shortsighted. After the 
immediate rise--and this is not specula­
tion, it is fact--the laws of supply and 
demand begin to take effect, refiectlng 
accurately their interrelationship. Prices 
then start to decline, as they did after 
1947; production starts upward, etcetera. 
All that we do by keeping these oppres­
sive controls is postpone the day in which 
we must lift them or risk the total de­
struction of our economic system. I know 
the President wants to be remembered 
in history, but I do not think he wants 
that remembrance to be next to Herbert 
Hoover. In some ways both were the vic­
tim of policies set into motion long be­
fore they took office, but that does not 
relieve them from the responsibility 
which they must bear in history's eyes 
for having failed to take all necessary 
steps to avoid a pending crisis. 

WHAT OUGHT TO BE DONE? 

In his classic work on the fall of Greco­
Roman civilization, Edward Gibbon, 
observed: 

In the end, more than they wanted free­
dom, they wanted security. They wanted a 
comfortable life and they lost it all-security, 
comfort and freedom. When the Athenians 
finally wanted not to give to society, but for 
society to give to them, when the freedom 
they wished for most was freedom from re­
sponsib111ty, then Athens ceased to be free. 

I can think of no more bone-chllling 
observation for the backdrop against 
which we ought to view the dangers of 
wage and price controls. 

The question, ''What ought to be 
done?" must first be addressed by an­
swering the question, "What ought not 
to be done?" 

The Congress ought not--and neither 
should the administration-sit back and 
simply wait for the expiration date of 
April 30 to pass. The economy is so badly 
distorted by these controls-and busi­
ness, labor, and the public are looking so 
intently for specific evidence on what 
Government intends to do--that we 
ought to act now to remove them. 

What, then, ought to be done? 
First, we must recognize that ideologi­

cal, philosophical, political, or partisan 
motives must be set aside. This is no time 
for rhetoric. We must act on the basis of 
the facts which are now easily ascertain­
able. This is a time for answers. These 
facts support an , immediate abandon­
ment of wage-price controls. 

Second, the administration should 
order an immediate rescission of phase IV 
controls. 

In the alternative, 1f the adminlstra­
tion falls to take this action, the Con­
gress should repeal the Economic Sta­
bUlzation Act now, not waiting until lt 
simply expires on Aprll 30. I have intro­
duced H.R. 10006 to repeal this act, and I 
urge its speedy passage. 

Third, the Government ought to pur-
sue monetary and fiscal reform thereby 
lessening inflation. An appropriate place 
to start would be the enactment of my 
bill, H.R. 10432, the Emergency Anti-In­
flation Act. ' 

Fourth, Government should hereafter, 
pursue a consistent policy as to the na­
tional economy. The Cost of Living Coun­
cil has been decontrolling specific com­
modities-for example, cement and fer­
tillzers-when it was determined by the 
Cost of Living Council, after virtually 
interminable consideration, that such de­
control was necessary to bolster sagging 
production. Although appropriate meas­
ures to undertake this is a haphazard ap­
proach which helps few and fails miser­
ably to address the basic policy issues. 
The pursuit of consistent policy would be 
a great boon to our economy and an im­
portant guide to the wage earners. 

Fifth, Government should move deci­
sively toward a less interventionist role 
in the economy, since Government action 
typically creates more problems than it 
resolves. Such a noninterventionist per­
spective should form the basis for new 
policies. The American consumer would 
be their ultimate beneficiaries. 

Sixth, our institutions-the universi­
ties, government, business, labor, et 
cetera--must so well document the stark 
realities of having relied upon and used 
these controls as to totally discourage our 
Nation from ever again, at least during 
peacetime, relying upon such measures. 

We owe this, Mr. Speaker, to ourselves 
and to our posterity. 

BANNED FOR ADVOCATING 
EQUALITY 

The SPEAKER pro tempore. Under a 
previous order of the House, the gentle­
man from Michigan <Mr. DIGGS) is rec­
ognized for 5 minutes. 

Mr. DIGGS. Mr. Speaker, the situa­
tion in the Republic of South Africa is 
rapidly deteriorating with the banning 
of more people than ever before for ad­
vancing equality, human dignity, and 
basic political participation for the dis­
enfranchised black majority. The in­
creasing repression by that minority 
government is indicated by the fact that 
in 1973 there were at least 70 bannings as 
compared with 14 in the previous year. 
The bannings deprive the victim of his 
or her means of livelihood, prohibit writ­
ing or publication, attending meetings, 
moving outside a small area, or any of 
th_e basic rights that in a democracy 
would be taken for granted. Some of the 
bannings have been used against eminent 
theologians who preach justice and free­
dom, and the most eminent of these is 
Dr. Manas Buthelezi, S.T.M., Ph. D., the 
Natal regiona1 director of the Christian 
Institute of Southern Africa. 

Dr. Buthelezi is the cousin of Chief 
Gatsha Buthelezi, who is well known here 
in the United States. The banning of his 
cousin is a sign that the South African 
regime is using an old tactic which it has 
brought out in the past to deal with po­
litical opposition-to refrain from at­
tacking the leading figures in any orga­
nization, but to destroy the movement 
by banning those closely involved 1n its 
day-to-day work. By using this tactic 
against Dr. Buthelezi, the South Africans 
have demonstrated the hypocrisy of their 
cla.lm that the "Bantustans" offer a 
means of political exPression for Afri­
cans, and that conditions in South Africa 

are supposedly improving for the black 
majority. 

Dr. Buthelezi recently gave an address 
at the University of Cape Town, which 
indicates the sincere convictions which 
he and others have of the necessity of 
change in South Africa. By banning him, 
the South African minority regime has 
restated its contempt for law and for 
decency; it has affirmed its determina­
tion to obliterate all questioning voices 
in South Africa. I include the address 
and two articles from the December 9 
edition of the South African paper, the 
Cape Times to be printed in the RECORD, 
at this point: 

CHANGE IN THE CHURCH 

(By Dr. Manas Buthelezi) 
To some people's 'change' and 'church" 

seem to be two irreconc111able concepts. The 
church as an institution stands in sharp 
contrast to the transitoriness of the things 
of this world. While permanence and con­
tinuity describe the character of the church 
to them, it is to worldly things that 'change' 
relates. 

In the Middle Ages 'seculum', of which 
secularization and secularism are modern 
English variations, pointed to a category of 
time: it meant 'age' or 'century' as opposed 
to 'eternity'. It also came to designate those 
members of the clergy who ministered to 
people in their daily life in contrast to the 
members of the monastic orders. In 'seculum' 
there was a notion of that which is passing 
away or temporal in contrast to that which is 
eternal. 

Thus the secular was a realm of temporal 
political power, of labour and trade and nat­
ural law. This was in contrast to the church 
which was a dispensary of grace which re­
lated man to the eternal. Timelessness and 
permanence was to the church what change 
and transitoriness was to the world. 

Since the earliest times of church history 
the ca.tegory of antiquity was used to dem­
onstrate the permanence and continuity 
of the church vis-a-vis sects and heretical 
groups. The novelty of the sects and heretical 
groups stood in sharp contrast to the antiq­
uity of the church which dates back to 
the times of the apostles. Thus in his Pre­
scription Against Heretics, Irenaeus chal­
lenges the heretics thus: 

HERESIES 

"If there are many heresies which are bold 
enough to plant themselves in the midst of 
the apostolic age, that they may thereby 
seem to have been handed down by the 
apostles, because they existed in the time 
of the apostles, we can say: Let them pro­
duce the original records of their churches; 
let them untold the roll of their bishops, 
running down in due succession from the 
beginning in such a manner that that first 
bishop of theirs shall be able to show for his 
ordainer and predecessor someone of the 
apostles or of apostolic men-a man, more­
over, who continued steadfast with the 
apostles." 

It is the wrong notion of what the church 
stands for that causes many people in SOuth 
Atrlca to ftnd it difticult to see the church 
as an instrument of socla.l change and so­
cial process. To them that 1s SOCial Gospel. 
This poses the problem of the solidarity of 
the church with the mass of people among 
whom it minlsters. The issue at stake is 
whether the bridge between the church a.ncl 
the secural world is just the D;Llsslon of the 
church to the world or that thts mlssion 
presupposes an already existing solidarity be­
tween the two. 

Gustaf Wlngl:en has made the observation 
that the salvation event which 1a the eon­
tent of the message of the church took place 
outalde the religious centre of Jerusalem. It 
took place in the world; in the ~Jphere of the 
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"secular." Not an apostle but a stranger. Si­
mon of Cyrene, under compulsion, carried the 
0ross of Christ; a crlm1.n.aJ at Jesus' side and 
not a disciple received the promise of the 
kingdom. Both the death and resurrection 
were enacted before the pagans, Roman sol­
diers, and not before a crowd of dlsclples 
who, as a matter of fact, had. run away and 
were ln hldlng. Thus, thls event in Jeru­
salem, whlch 1s to be proclaimed to all peo­
ple •begtnnlng from Jerusalem' is, as much as 
any could be, an event in the world. 

From the beglnnlng the church is part of 
God's transforming social process ln the 
world. Is there any thlng more transforming 
than the power of the Gospel to the Uves and 
destinies of the peoples of the world? When 
Christ sent his disciples to make disciples of 
all nations he was ln effect prescribing that 
the church should be an Instrument of 
change in the historical destinies of those 
nations. 

STRUCTURAL CHANGE 

Therefore when we speak of change ln the 
church; it 1s not Just a question of change 
ln church structures--even though that 1s 
also included-but a.1so cha.nge in the role of 
the church in the south African society. The 
church does not exist for itself but for mln-
1sterlng to South Africa. Therefore what is 
of primary importance is not just structural 
change within the church but how the 
church projects itself as a catalyst ln chang­
ing the thinking and behaviour of South 
Africa's po11ticians, economists as well as all 
citizens. 

Let us take the question of socia.l Justice. 
There are Christians who believe that the 
active promotion of social justice is outside 
the purview and competence of the church. 
They belleve that this is something that 
should safely be left in the hands of poli­
ticians. They forget that justice belongs to 
God and not to the discretion of politicians. 
There are people who believe that the socla.l 
and political structures in South Africa radi­
ate justice and fair play to all and that it is 
only pollticial a.gitators and communist in­
spired church men who see the s1tuation as 
problematic at all. 

Talking about change, one of the things 
that should change is this type of thlnk1ng. 
Therefore there should be change within and 
through the church. 

WHY THERE IS NEED FOR CHANGE 

Rightly or wrongly the white man has been 
regarded as the standard bearer of the mis­
sion of Christ in South Africa. He was the 
protector and watch-dog of all the values 
which the Christian Gospel is designed to 
uphold. 

We have, however, witnessed one of the 
greatest spectacles in the history of the 
church in South Mrica, namely, the system­
atic apostasy of the white man. Let me give 
a theological setting to this change. 

Justice and love are two concepts which 
are theological in the strict sense of the 
word. As far as the imperfect human lan­
guage can go, "holy" and "love" are words 
which almost define the nature of God. We 
say "God is holy" and "God is love';. 

The idea. that God cares for his creation in 
general and for his peoples in particular is 
central in both the old and new Testaments. 
In contrast to the gods of the Greek and 
Roman religious world, who were sometimes 
represented as jealous of and competing with 
man, the biblical God is characterized by his 
active interest in the welfare ot his people: 
he loves and is just to them. 

In one of the stories of Greek mythology 
it is told how sex came a;bout among men. 
Man was originally a very beautiful being 
with four legs, four arms and two heads. The 
gods became so jealous of his beauty that 
they clove him in half. Since then the two 
halves have been trying to come together 
in the form of man and woman. 

l • 

SHEPHERD 

When we encounter the 'shepherd' of the 
Psalms or that of St. John's Gospel, we do 
not only get a glimpse of how a rural cul­
ture conceptualized its God, but more im­
portant we find an instance of what I shall 
call biblical oeconomia, that is, God not 
only produces the means of sustenance but 
he also distributes it equitably llke a shep­
herd who tends his flock. The communism of 
the New Testament Church was a social ex­
tension of this biblical concept of "God eco­
nomics". The author of the Book of Acts por­
trays this social extension as a communal 
life of sharing, that is, a. pooling together of 
God's gifts for common consumption. 

The social extension of "God's economics" 
contains a moral element of stewardship. 
'r.he story of Ananias and Sapphira drama­
tizes the moral a.ccountabll1ty of the stew­
ards of God's stewards. The point of refer­
ence is always how man's stewardship reflects 
God's justice and love. 

What has happened 1n this country is that 
the white man in his stewardship has vio­
lated the integrity of God's love and justice. 

It is common knowledge that 1n this coun­
try the active promotion of love between 
black and white is looked at with suspicion. 
Any fraternization between races, which 
should naturally develop from faith in 
Christ, instead of being a cause for praise 
brings with it serious consequences, like 
being visited by the security police or simple 
exposure to one form of censure or the other. 

As a black Christian I have come in an­
guish to the conclusion that the whlte man, 
through his political and social governmental 
institutions, no longer services the promo­
tion of God's love between black and white 
but is really doing his best to kill and frus­
trate it. This spiritual vandalism on the part 
of the whlte man has brought With it conse­
quences so serious that it is no longer a 
theoretical possibtllty that Christians suffer 
just for the sake of promoting love and good 
will between black and white. 

Mter the end of it all South Africa will 
have a unique distinction of producing 
martyrs who suffered simply because they 
were trying to promote good Will between 
the races. 

, INTRIGUING QUESTION 

The current and 1ntrlgulng question ts 
whether Christian love Is safe at all 1n the 
hands of the white man. The same applles 
to social justice. As far as the question of 
the violation of social justice 1s concerned, 
there is a sense In which one can say that 
the black man has become a 'Christ' to the 
white man: he has been •crucified' so as to 
bring security and social salvation to the 
white man. What counts for his Insecurity 
means security to the whlte man: his poverty 
is the yardstick of the white man's amuence. 
In other words the whlte man would not be 
as amuent if the black man were less poor 
than he is. 

The irony of all thls is that Christianity 
in South Mrica has a. white image. This is 
in spite of the fact that almost all the major 
multl-racia.l churches are overwhelmingly 
black. 'What the churches in South Africa. 
are thinking' is very often identical to 'what 
white people 1n South Africa are thinking'. 
The voice of the black man has yet not been 
heard in the church in any significant man­
ner. Added to this is the fact that the white 
man has discredited himself as the protector 
of Christian values; the situation becomes 
very desperate indeed. 

There must, therefore, be change in the 
church in order to reflect a changed situa­
tion, namely, the white man's turning against 
that which promotes Christian love and jus­
tice. The church must release its potential 
by promoting the reflection of its black con­
stituency in both its structure and proc­
lamation. The church must cease to be sec-

tr 

tartan ln order to reflect the whole of the 
people of God. It must cease to be a satellite 
of white power politics 1n order to become 
a forum of communion for the wbole people 
of God. 

THE BLACK :MAN HAS CHANGED 

The last three years have been character­
ized. by the evolution of Black Consciousness 
1n South Africa. This ln turn called for the 
need to relate the ChriStian faith 1n the 
experience of the black man. 

'But God, why did you create us?' This was 
the title of an article which was publlshed 
in a church periodical some years ago. The 
article as a whole reflects the mood of a 
black man who cries !rom the abyss of the 
shackles occasioned by the fact that he Is 
black. He is seeking for meaning !or and 
destiny ln a life 1n which blackness is not 
a favourable intellectual point of orientation. 

The theological meaning of this question 
cannot be appreciated 1n isolation from 
the whole gamut of social, political and eco­
nomic problems. This is not the palce to dis­
cuss the content of the question as such 
since here we are discussing change in the 
church in broad terms. I only wish to point 
to the rea.llty of its existence as a primary 
pretheologlcal question. In other words there 
are certain questions which are suggested by 
the reality and mode of human existence. 
Any healthy theological reflection uses these 
questions as points of orientation. 

In this critique against 'kerggmatic theol­
ogy' Paul TUUch cautions us against the dan­
ger of 'throwing' the Christian message at 
those •tn the situation'. One need not follow 
all the turns and twists of his method of cor­
relation ln order to appreciate the validity 
of his caution. He defines the 'situation' as 
follows! •situation; as one pole of all theo­
logical work does not refer to the psycholog­
ical or sociological state in which individuals 
live. It refers to the scientltlc and artistic, the 
economic, political and ethical forms 1n 
which they express their interpretation of 
existence.' 'The situation to which theology 
must respond ln a special period.' 

CHRISTIAN :MESSAGE 

Paul Tllllch asserts that the Christian mes­
sage supplies answers correlated to the exis­
tential questions whlch arise from the hu­
man situation. The task of Systematic Theol­
ogy, according to him, is to analyze the hu­
man situation from which the existential 
questions arise, and ln demonstrating that 
the symbols used ln the Christian message 
are the answers to these questions.• 

When man--even an unbellever-raises 
moral and existential questions about his llfe 
and environment. he is impelled by his con­
dition of crea.tureliness. Gustaf Wingren ar­
gues that •men ask themselves questions like 
these because of the very fact that they are 
alive. They can ask them, even though they 
have no belle! 1n God at all, but what they 
are really questioning is their relationship 
to God. For this relationship is given with 
llfe itself, and even when men have ceased 
to be related to Him'. 

We can even go further and say that the 
preaching of the Word of God by mission­
aries in Mrica. did not serve to pull down God 
to the Mrican situation, because he was al­
ready there protecting and sustaining life 
as Creator. All the preaching did was to bring 
the message of a. God who was already there. 
The important soteriological motif out of 
which arises the question as to how man can 
be reconclled to God, should not make us 
oblivious of the creation motif out of which 
arises the question how God commands the 
situation in the fallen world. Neith&r- should 
epistemological considerations. namely, as to 
when man •graduates' from a lack of certain 
knowledge to ascertained knowledge of things 
divine, determine our conception of the tem­
poral order of the events of God's active pres­
ence among sinful men. 
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From the above it follows that the exis­
tential questions which arise from the soul of 
the black man are the legitimate frame of 
reference for the Gospel which sums up God' 
design for the situation of man. If the Gospel 
is to save the black man, it must relate to 
such basic questions as 'Why did God create 
me black? What is the ultimate destiny of the 
black man in a. world governed by the values 
of the white man?' It is the task of theology 
in Africa to use these questions as the frame 
of reference whne it defines the content of 
the Gospel which is designed also to save the 
black man. The classical themes of theology 
and their formulation should only serve as 
starting points and not mark the final and 
ultimate points of the task of theologizing. 

The so-called Black Theology is the intel­
lectual arm of the spiritual a wakening of the 
black man towards the message of the Gospel. 
The black man, for the first time, is beginning 
to hear the message direct from God's mount. 
For the first time he hears God from the 
depths of his existence as a black man. 

The Church can no longer pretend as if 
nothing has happened. It cannot close its 
ears forever towards the witness of faith­
liberation by the majority of the South Afri­
can believers. The Church must change so 
tha. t the black man's witness to the Christian 
faith may also be heard. In a eucharistic tone 
the black man is singing "Out of the depths 
and cry unto thee, 0, Lord!" Who has the au­
thority to snence the black man? 

GOD DEMANDS CHANGE NOW 

This is the time of crises: the crises of 
Christian discipleship. South Africa urgently 
needs the Gospel of liberation; a Gospel that 
will liberate the whites from the bondage 
inherent in the South African way of life­
a way of life that chokes brotherhood and 
fellowship between black and white. This is 
the Gospel which will liberate the white man 
into the realization of the fact that he is 
nothing hut a fellow human being in relation 
to the black man, and a Gospel which will 
liberate the black man into the realization of 
the fact that he is nothing less than a human 
being. 

South Africa urgently needs security-a 
security that results from fellowship between 
black and white; not a security created by 
distance between black and white, since the 
consciousness of distance does not lead to a 
!eellng of security, but leads to fear and 
suspicion. 

God demands that the white man must 
repent from his political, economic and social 
sins he has committed over the last three 
centuries. If the white man will be saved at 
all, the English and the Afrikaners of this 
country must say 1n unison mea culpa, mea 
culpa, mea maxima culpa. 

God is greater than the power which the 
white man wields today. The white man is 
nothing but the creature of God for whom 
Christ also died on the cross. The white man 
is guilty before God because he has manipu­
lated his political and social institutions 
against the promotion of love between 
brothers and against justice towards broth­
ers. 

The church must change because God de­
mands it now. Both the white man and the 
black man must be liberated from the pres­
ent bondage. That will be meaningful change 
because the whole church, black and white, 
will have been instrumental in it. 

[From the Cape Times, Dec. 9, 1973) 
BAN ON THEOLOGXAN "HORRIFYING" 

(By the Most Rev. Denis Hurley) 
"It is abundantly clear that we are now 1n 

a situation in which anyone with Christian 
concern about South Africa must stlfie his 
conscience or risk Government reprisal." 

He said "a Christmas, full of disquiet, not 
a hap.py and peaceful one, would be a stgn 
that we a.re iakini the situation seriously." 

The Most Rev. Robert Selby Taylor, Angli­
can Archbishop of Cape Town, said he was 
disgusted that yet another person has been 
banned without trial and without being told 
of the reason for the action which has been 
taken against him. 

"Dr. Buthelezi's banning wU1 confirm many 
people in many countries in their opinion 
that South Africa is a totalitarian state," he 
said. 

"The Rev. Dr. Manas Buthelezi is a well­
known and highly respected theologian with 
a worldwide reputation. 

"The Black people of South Africa must 
be particularly angry that so distinguished 
a member of their community should have to 
be subjected to the restrictions imposed upon 
him by this banning order." 

Mrs. G. Ventress, chairman of the Natal 
Coastal region of the Black Sash, said it was 
the view of her organization that "any so­
ciety which can tolerate this banning with­
out an outraged conscience is both morally 
sick and blatantly permissive." 

She said the country has been subjected 
over recent months to a. wave of ba.nnlngs 
culminating in the order against a. man 
"whose sole crime seems to have been his 
dedication to the teachings of Christ." 

Dr. Buthelezi, cousin of Chief Gatsha 
Buthelezl (head of the Kwazulu Govern­
ment) is the 70th person to have been 
banned this year. 

A statement signed by the Cape regional 
director of the Christian Institute, the Rev. 
Theo Kotze, and five members of the Cape 
board of management of the Institute, said 
that they were ashamed "that 1n a country 
Wlhich claims that its policies are based on 
Christian values such unjust and arbitrary 
actions not only continue but are increasing 
to an alarming extent." 

They called on the Government to bring 
Dr. Buthelezi to trial. 

In Johannesburg, the South African Coun­
cn of Churches has warned the Government 
that by banning people like Dr. Butheleziit 
was creating hostmty. The Councn describecl 
the banning as "a. fia.grant incitement of the 
Black people of South Africa." 

The director of the Christia-n Institute, the 
Rev. Beyers Na.ude, said that if the Govern­
ment had found reason to ban Dr. Buthelez1 
"we at the Institute will just have to accept 
that similar action may be taken against 
us." 

A Sapa-Reuter report from Geneva. last 
night sa.ld that the Lutheran World Federa­
tion yesterday issued a statement expressing 
shock at the ban.n1ng. 

[From the Cape Times, Dec. 9, 1973] 
BAN ON C.I. MAN .AN EPIC BLUNDER 

(By Gerald Shaw) 
At lunch in Mowbray a few months ago, I 

met a visiting theologia~ from Natal, a 
quietly-spoken Lutheran pastor. 

The visitor impressed his fellow guests as a 
man of formidable intellect, a churchman 
of unusual quality. It emerged that he was 
a cousin of Chief Ga.tsha Buthelezi, Chief 
Minister of Kwa.zulu. 

And now Dr. Manas Buthelezi, regional di­
rector of the Christian Institute in Natal, is 
banned, excised from the Christian commu­
nity. The loss is grievous. 

I would like to be able to tell you what 
Dr. Buthelezl had to say on that day in Mow­
bray. But the provisions of the Suppression 
of Communism Act make it an offence for 
his words to be quoted. 

Hundreds of people heard Dr. Buthelezi 
speak at the Unlver~:;ity of Cape Town and 
elsewhere during his visit to Cape Town. 
Those who heard him were convinced that 
this was a man destined to play an important 
part in his country's history. 

HIS QUALIFICATIONS 

His curriculum vitae is impressive. His 
theological qual1fica~1ons include a master's 

degree in Sacred Theology at Yale, New 
Haven, Dr. Buthelezi has an international 
reputation 1n the Christian church as an ex­
ponent of a school of theology which holds 
that Black Christians have a. duty to reevan­
gellze their White brothers who have strayed 
far from the path of the Gospel. 

This school of theo~ogy is no doubt uncon­
genial to many. But the action now taken 
a.:;a.inst him by the Nationalist Government 
is a. blunder of epic proportions. 

Anyone who was out of circulation on leave 
in November, as I was, returned in December 
to find a whole new set of assumptions op­
erating in local and international politics as 
a result of the on boycott. 

The consequence'~ for South Africa. are 
serious. Even assuming that our own prob­
lems of on supply can oe solved, as seems 
likely, we are by no means out of the woods. 

Our real problem concerns our relations 
with the friendly nations of the West, who 
are now subject to the kind of pressures 
which make it imperative for them to put 
their own vital interests first. 

If the price of oil is to include a tougher 
line against South Africa, it is going to 
become even more dlffi.cult than it has been 
in the past for the nations of the West to 
consider the intere3ts of the Whites of South­
ern Africa. 

For this reason it is folly for the Nation­
alist Government to do o:- say anything to 
make things more dlffi.cult for the West in 
its relations with the Republic. 

To do and say things which are an af­
front to Western standards, threatening free 
expression and persecuting Christian church­
men, in these circumstances, is madness. 

The Rev. Theo Kotze is quite right when he 
says that the banning of Dr. Buthelez1 aligns 
South Africa with the brand of persecution 
of Christians that is common practice in 
the communist countries. 

CURIOUS COMPANY 

The presence in the Republic of Cardi­
nal Mindzenty, perhaps the most renowned 
victim of communist persecution 1n Europe, 
is a reminder that current Nationalist ac­
tions are placing the Republic 1n curious 
company. 

The views f the Lutheran World Fede:c.L­
tion, as expressed by Dr. Andre Appel from 
Switzerland, are already known. 

There is no doubt that the Christian com­
munity throughout the world-sees this action 
in the same terms as does Dr. Buthelezi's col· 
league in the Christian Institute, the Rev. 
Theo Kotze, who said yesterday: 

"Dr. Buthelezi's only crime is to be a faith­
ful follower of Jesus Christ--but of course 
that is a most dangerous road to travel 1n 
this country at the moment." 

In any event, if the State believes Dr. 
Buthelezi to be guilty of subversion, why doea 
it not charge him in an open court? 

There is no shortage of wide-ranging stat­
utes which could be invoked. There can hard­
ly be a country in "':he world which is so 
well equipped with security legislation. 

The banning of Dr. Buthelezistrlkes me as 
a grave error of judgment on the part of the 
authorities. The repercussions will be felt for 
some time. 

Any further interference with the function­
ing of a. free Press would be a blunder of sim­
na.r proportions. 

If there is anything that distinguishes the 
free nations of the West from the totali­
tarian societies, it is freedom of expression 
and freedom of religion. 

The timing of this latest banning order 
was an inspired stroke of omctal genius 1n 
our relations with Black Africa. 

At Addis Ababa., Chief Ga.tsha. Buthelezi is 
battling to make his voice of moderation 
heard 1n the councils of the OAU. And it 

· seems that he was making considerable head­
way. 

No longer. The news of the banning of his 
cousin, a churchman, mus- surely have cut 
the ground from under Chief Buthelezi's feet. 
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The spate of banning orders this year is a 

sure indication that the political tempera­
ture is rising in the Republic. With the pros­
pect of a clamorous general election early 
next year, the temperature is hardly likely 
to drop. 

SOLUTION OBVIOUS 

The solution open to the Republic is ob­
vious, but there seems little hope that it wlll 
be invoked. As a matter of urgency, the lot 
of Black South Africans must be eased. The 
crucial areas are the pass laws-the whole 
maze of oppressive legislation bearing down 
on Africans-migrant labour, urban and rural 
wages and working conditions. This is where 
we will have to start. 

If there are people who are not fam1liar 
with the crushing burdens which legislation 
places on Africans, they might call at the 
Athlone Advice Offi.ce to get some idea of the 
effect of our system in the day-to-day lives 
of the African people. 

Nothing will be gained by more bannings, 
more suppression, more oppression. 

None of our problems, international or 
otherwise, will be solved until we remove the 
root causes of Black disaffection. 

There are many who realize this, members 
of organizations such as Verligte Action, the 
Institute of Race Relations, the Christian In­
stitute. Dr. Gardener's new Democratic party 
and the United and Progressive parties. 

There are even some NationaUsts who can 
sense what is really needed. As things now 
stand, the power and the respons1b1Uty 1s in 
their hands. 

The rest of us can only hope that they can 
do something before it is too late. 

VORSTEB'S PROSECUTION FOR THE WITNESS 

(By James Macmanus) 
The South African Government 1s now 

moving with speed to crush moderate critics 
of its apartheid policy. The trials of nine 
such men, five of them churchmen, began 
in Pretoria yesterday, bringing into the open 
the long threatened confrontation between 
Church and State in South Africa. 

The first two cases were postponed yester­
day and the remaining seven scheduled for 
this week are likely to be put back pending 
an appeal in a related case on Friday. But 
the adjournments wlll be brief and the mes­
sage behind the prosecutions is clear. The 
South African Government 1s now bent on 
the destruction of moderate organisations in 
the country working peacefully for change 
of the apartheid system. 

The nine defendants are all charged with 
contempt, that 1s a refusal to testify before 
the Schlebusch Comm1ssion which was set up 
by the Government in January 1972 to tn­
Testigate the activities of four anti-apartheid 
organisations. 

Plve of the accused are leading members of 
the Christian Institute, a nondenomination­
al body which 1s pledged to racial equality in 
South Africa. Four are from the Institute of 
Race Relations (IRR). The Commission was 
charged to investigate the "objects, organisa­
tions and financing" of both organisations. 
The National Union of South African Stu­
dents (NUSAS) and the University Christian 
Movement, which has now voluntarily dis­
banded, were also on the list. 

The Commission began its work with an 
investigation of NUSAS. The hearings were 
held in secret and allowed Witnesses no ef­
fective legal representation nor the right to 
refute charges. The nature and source of the 
Commission's own evidence was not given. 
The student leaders felt however that to ap­
pear before the eight-man Commission would 
be the best way to show they had nothing 
to hide. 

It proved a tragic misconception of the 
Commission's powers and intentions. Six­
teen student leaders were "banned" on the· 
orders of the Attorney-General earlier thia 

year after the Commission sent an interim 
report on its finding to the Government. The 
banning orders, which last five years, sum­
marily ended the academic careers, social 
lives and professional aspirations of the stu­
dents concerned. 

When taxed with the reason for such 
dacronJ.an measures South Africa's Prime 
Minister, Mr. Balthazar Vorster, said: "It is 
unfair to burden the courts with responsi­
bility for security. The bannings are preven­
tive, not punitive." Liberal opinion in South 
Africa interpreted these words to mean that 
the Commission had been set up to bypass 
the courts and neutralise potential dissi­
dents through a secret machinery answer­
able only to the Government. 

The reason for such action was simple. The 
Government had become irritated, if not 
alarmed, at the relative independence of the 
judiciary. The answer was the Schlebusch 
Commission and the lesson of its first investi­
gation was not lost on ~hose r..e:rl in line for 
the treatment--the Christian Institute and 
the Institute of Race Relations. 

In the wake of the student bannings the 
leaders of both organisations decided to have 
nothing to do with the Sclebusch hearings. 
The penalty for refusal to testify is six 
months' imprisonment or a £50 fine. 

But the greater danger is that the Com­
mission can recommend wholesale bannings 
for those who refuse to appear before it. One 
of the leaders of the Christian Institute, the 
Reverend Theo Kotze, made it clear tn a 
letter to all members why they had decided 
to risk such penalties. The Institute had 
nothing to hide, he said, but it could not 
"co-operate with a COmmission of Inquiry 
which by its C">nstitution and mandate is a 
denial of '~he democratic process and Judicial 
procedure ... we re-affi.rm our conviction 
that the investigation of any organisation 
should be undertaken through a Judicial 
commission which can ensure impartial11;y, 
the right of defence to accusations made, the 
right to face one's accusers and the uphold­
ing of the due process of law." 

The stand against Schlebusch was backed 
by the South African Council of Churches 
which has 20 a.ffi.liated churches representing 
more than three mUllon South African 
Christians. The SACC had initially supported 
a policy of cooperation With the Commission 
but in July it publicly reversed this attitude 
and said that it would stand by any of its 
members if they refused to testify before 
Schlebusch. 

If Mr. Vorster's Government was worried 
by the prospect of a complete break tn rela­
tions with the church it did not show tt. The 
Commission not only pressed on but widened 
its scope. The WUgesprult Fellowship Centre 
in Johannesburg, an advanced training 
centre for Christians, was rapidly investi­
gated and condemned as a "den of tnJ.quity." 
The COuncil of Churches was told to "clear 
up" the centre, whose group therapy sessions 
had apparently shocked the Commissioners. 
The SACC held a separate inquiry and cleared 
the centre of the charges that had been made. 

Meanwhile, approxima.tely 15 subpoenas 
were issued to compel testimony from sta1f 
of the Christian Institute and the IRR. Nine 
people refused to comply With the order. 
Those who did were malnly junior black 
staff who felt it better to watt for a greater 
issue before risking fines, imprisonment or 
banning. 

On the whole, however, the leadership of 
both groups held firm in their refusal to deal 
with the COmmission which is incidentally 
named after its chairman Mr. Alwyn 
Schlebusch, the Nationalist Party MP. And 
this it 1s which has brought them. into the 
lists for trial in Pretoria this week. 

Most of the defendants. including Theo 
Eotze, have already had their passports re­
moved. But as Theo Kotze stressed in an in­
terview with the Guardian in April neither 
he nor his colleagues have any intention of 

running away from the fight. For them the 
Schlebusch Commission is the crunch issue 
in South Africa today. Their feeling is that 
to allow the Commission to become an es­
tablished and recognised body is to acquiesce 
in the destruction of the legal system in 
South Africa. 

The trials will almost certainly result in 
light fines. But the Commission is waiting in 
the wings to renew its demands for testi­
mony and that can only lead to further 
charges of contempt and further, harsher, 
sentences. For the moderate churchmen and 
social workers in South Africa the collision 
course seems to have been set. 

The Archbishop of Canterbury yesterday 
launched a fund for the Christian Institute. 
Contributions should be sent to the Christian 
Institute Fund, c/o The Midland Bank, Cen­
tral Hall, Westminster, London, SW 1. 

PROFESSIONAL STANDARDS 
REVIEW ORGANIZATION 

The SPEAKER pro tempore. Under a 
previous order of the House, the gentle­
man from Texas <Mr. GONZALEZ) is rec­
ognized for 5 minutes. 

Mr. GONZALEZ. Mr. Speaker, the 
Professional Standards Review Organi­
zation, included in title XI of Public Law 
92-603, the Social Security Act, has gen­
erated much discussion and concern in 
my State of Texas, as well as other 
States across the Nation. 

The idea for this organization was 
hastily added to the social security bill 
in the Senate based on the premise that 
the taxpayers' money would be saved by 
having a Federal agency check on doctors 
to make sure that they do not over­
charge for the medical services they give 
to patients whose medtcal bills are paid 
by social security funds. 

Unfortunately, while the concept ap­
peared to be harmless, the specific pro­
visions of the law turned out to be such 
that they would impose on the profes­
sional and his patient a system of care 
standardized at a level that could be be­
low what patients are now being offered 
under medicare and medicaid. 

In addition, it would violate the cus­
tomary confidentiality between doctor 
and patient since all the physicians 
records must be made available to the 
PSRO inspectors. This procedure par­
ticularly removes those guarantees of 
privacy which have been so important a 
part of the close relationship between 
doctor and patient, and has enabled him 
to provide his patients with highly per­
sonal and highly efficient care. 

It should also be noted that the PSRO 
program has many unanswered questions 
such as what the review mechanism wm 
be, how the records will be kept, and the 
cost of the pro~ It appears ~' 
there are no plans to have these questions 
answered until the program is underway 
which, in my opinion, is putting the cart 
before the horse. This type of planning is 
very disturbing indeed when we are deal­
ing with the health care of many elderly 
and poor patients. 

It is my understanding that some 
physicians have notified their patients 
they no longer will treat patients whose 
fees will be paid directly or indirectly 
by social security. Not because they dis­
like the fee schedule, but because they 
feel they could no longer give the patients 
the type of care they deserve when they 
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would be told how to treat a patient or 
how long a hospital stay they can 
recommend. 

No other profession has been subjected 
to such harsh and demanding scrutiny, 
and the approach of the PSRO's appears 
to be an overzealous one to correct the 
threat of fraud in medical charges, when 
the records show a total of only 16 doc­
tors being convicted in all 50 States in 
the 6 years since medicare-medicaid 
began under social security. 

Today I am introducing a bill to repeal 
title XI of the Social Security Act which 
established the PSRO's. However, I am 
offering a substitute by authorizing the 
General Accounting Offi.ce to audit 
hospitals, skilled nursing facilities, or any 
other institutions to determine 1f hos­
pital services, hospitalization, or fees 
for services under medicare or medicaid 
are unnecessary or excessive. 

I believe that my method would remove 
the burdensome and unnecessary regula­
tions imposed upon the medical profes­
sion by the Professional Standards Re­
view Organization, but still provide a 
means whereby the Federal Government 
has control over the medicare and medic­
aid funds. 

Every Member agrees that it is the 
intent of Congress to insure the taxpay­
ers that their money is being utilized 
effi.ciently and for the purpose intended 
under law, but I do not believe that the 
PSRO approach is the best method of 
doing this. We should not sublect one 
group of people to harsh rules and reg­
ulations that, in the end, turn out to 
be to the detriment of the poor and elder­
ly that we are trying to help. 

NATIONAL COMMISSION ON THE 
FINANCING OF POSTSECONDARY 
EDUCATION 
The SPEAKER pro tempore. Under a 

previous order of the House, the gentle­
man from Michigan (Mr. O'HARA) is rec­
ognized for 15 minutes. 

Mr. O'HARA. Mr. Speaker, it is with 
considerable satisfaction that I note the 
submission last week of the final report 
of the National Commission on the Fi­
nancing of Postsecondary Education. 

The past several months have seen 
the presentation of a number of reports 
by private and public groups on the ques­
tions facing postsecondary education­
and particularly the financial questions. 
The Carnegie Commission, the Commit­
tee on Economic Development, the New­
man Task Force, to name only three, 
have all submitted recommendations on 
postsecondary education matters. And in 
all these cases, there is much for the 
Congress to consider very carefully as it 
prepares for the expiration in 1975 of the 
existing Higher Education Act programs. 

But the National Commission which 
just reported to us is a special case. The 
Commission was created by the Congress 
in the Education Amendments of 1972. It 
was mandated by that legislation to 
carry out ·--a study of the impact of past, 
present, and anticipated private, local, 
State, and Federal support of postsec­
ondary education; the appropriate role 
for the States in support of higher edu­
cation, including the application of 
State law upon post-postsecondary ~du­
cational opportunities; alternative stu-

dent assistance programs; and the po­
tential Federal, State, and private par­
ticipation in such programs." 

The final report has now been printed 
and released. I do not pretend to be in a 
position to make a definitive judgment 
on the substance of the Commission's 
findings and suggestions !or action. Nor 
do I think that judgment need be made, 
or should be made, in a precipitate 
fashion. 

The Commission has done, I can say, a 
superb job of gathering data, and orga­
nizing that data so that decisionmaking 
bodies, including the higher education 
community itself, and the Congress and 
the State legislatures, can get about the 
business of making policy decisions on 
the basis of that data, and in response to 
those suggestions. As an indication of the 
intention of the House Special Subcom­
mittee on Education to take this report 
very seriously indeed, I have contacted 
the chairman of the National Commis­
sion and asked him to be prepared for an 
open hearing on the Commission's final 
report at the earliest date which will be 
mutually convenient for the committee 
and the Commissioners. 

Those hearings will not mark the be­
ginning of my subcommittee's study of 
these same problems, but they will mark 
a new phase--and I hope a climatic phase 
in our efforts to prepare existing Federal 
legislation for improvement and exten­
sion. 

The National Commission's study will, 
I am confident, prove to be particularly 
useful as a first step legislative action be­
cause the Commission included among its 
members, five Members of the Congress­
all of whom have been actively involved 
in the effort to develop and improve Fed­
eral higher education programs and 
policies. These colleagues of ours who 
served on the Commission included the 
gentleman from Indiana (Mr. BRADEMAS), 
who has for several years chaired the 
House Select Subcommittee on Educa­
tion, the gentleman from Oregon <Mr. 
DELLENBACK) WhO is the ranking minor­
ity member on my own Special Subcom­
mittee on Education, the junior Senator 
from Rhode Island (Mr. PELL), who 
chairs the Education Subcommittee of 
that body, the junior Senator from Mary­
land <Mr. BEALL) a member of the Senate 
Committee on Labor and Public Welfare, 
and the junior Senator from Maine <Mr. 
HATHAWAY) a member of the Senate 
committee, and before his election to the 
Senate, a member of the House Educa­
tion and Labor Committee and a leading 
figure in the struggle for full funding of 
education programs. 

With this distingUished congressional 
participation, it is my confident expecta­
tion that the Commission's report will be 
of great value to the Congress as a point 
of departure. To what extent we will or 
should follow the Commission's thinking, 
only time and study and extended debate 
will show. Indeed, some conclusions have 
been drawn already from statements 1n 
that report with which I would not want 
to fully associate myself. But the report 
does give us a place from which to start. 

I do not want, of course, to emphasize 
the congressional Members of that Com­
mission to the exclusion of the other 
members, public and governmental, 
whose expenditures of time and energy 

on the report were enormous and whose 
contributions to its final outcome were 
commensurate. Let me list here the 
names of the other members, and ex­
press to each and every one of them, on 
behalf of the Congress which gave them 
their mandate and to whom they have 
now submitted the results of their la­
bors, a heartfelt thanks and good wishes. 

The Commission's chairman was Don­
ald E. Leonard, attorney of Lincoln, Nebr. 

The vice chairman was Marian W. La 
Follette, member, board of trustees, Los 
Angeles community colleges. 

Other members included: Ernest L. 
Boyer, chancellor of the State University 
of New York; Hon. Winfield Dunn, Gov­
ernor of the State of Tennessee; Tim R. 
Engen, student body president, Bradley 
University, Peoria, ID.; Dan R. Martin, of 
Chicago, president, Associated Colleges of 
the Midwest; George Kaludis, vice chan­
cellor of Vanderbilt University, in Ten­
nessee; Walter C. Mercer, president, the 
Ohio National Bank of Columbus, Ohio; 
Joseph Cosand, Deputy Commissioner 
for Higher Education, USOE, who was 
later replaced by Peter P. Muirhead, both 
as Deputy Commissioner of Education 
and on this Commission. 

John W. Porter, Michigan State Super­
intendent of Public Instruction; Louis P. 
Rodriguez, assistant superintendent of 
educational service for the Phoenix, Ariz., 
elementary schools; Sister Jane Scully, 
president of Oarlow College, in Pitts­
burgh, Pa.; and Ruth C. Silva, professor 
of political science at Pennsylvania State 
University. 

I would be doing a disservice to the 
Commission if I neglected to extend 
thanks, too, to the executive director, Dr. 
Ben Lawrence of Boulder, Colo., and to 
the other members of the staff who as­
sisted the Commission in its work. 

I make no predictions now as to what 
will remain of the substance of the work 
of these dedicated citizens when we finish 
our own legislative deliberations. We 
will not and cannot legislate in a vacuum, 
and education legislation must take 
shape not only in terms of what is best 
for education, but in terms of what is 
best for the Nation as a whole. But I can 
safely predict that the National Commis­
sion's report, will play a major role in de­
termining the form that debate will take, 
and will expedite its completion. 

PROJECTED DISMEMBERMENT OF 
U.S. PANAMA CANAL ZONE CRE­
ATES CREDIDILITY GAP AS TO 
SECRETARY KISSINGER 
The SPEAKER pro tempore. Under a 

previous order of the House, the gentle­
man frQill Pennsylvania (Mr. FLoon) is 
recognized for 10 minutes. 

Mr. FLOOD. Mr. Speaker, in many pre­
vious addresses in the Congress, I have 
discussed at considerable length the more 
significant features of Isthmian Canal 
policy questions and offered plans of 
action for our Government derived from 
reasoned lines of thought. The current 
threats to the Panama Canal, which since 
1946 when Alger Hiss, a high State De­
partment offi.cial, over the objection of a 
superior, succeeded in offi.cially describ­
ing the Canal Zone as an "occupied 
territory," were dramatically emphasized 
in the overthrow on September 11, 1973, 
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by the Armed Forces of Chile of that 
country's Marxist government. The les­
sons to be derived from that overthrow 
were covered in a colloquy by six Mem­
bers of the House in the CONGRESSIONAL 
RECORD of September 26, 1973, which is 
commended for reading by all concerned 
with canal questions. 

In the course of the current treaty ne­
gotiations over the status of the Canal 
Zone, I long ago noted that those charged 
with that task did not include anyone 
who had ever borne the burden of re­
sponsibility in an important position in 
the Canal Zone Government for the 
maintenance, operation, sanitation, or 
protection of the Canal. Thus, they have 
been persons without the lessons of ex­
perience and their work has refiected this 
lack to such a degree as to raise serious 
questions as to their qualifications for 
so vitally important work. 

Both prior to and after the ill-advised 
meeting of the U.N. Security Council 
in Panama, March 15-21, 1973, I wrote 
the President requesting an appointment 
so that the facts rather than misrepre­
sentations could be given him, but so 
far without success. Following the March 
15-21 meeting in Panama I wrote the 
President inviting his attention to these 
facts: That the Canal Zone was acquired 
by treaty negotiated under congressional 
authorization, that the Congress has not 
authorized its disposal, and that the 
U.S. veto at the March 15-21 U.N. Se­
curity Council meeting was only a veto 
of immediate surrender and not even­
tual surrender of the Canal Zone to Pan­
ama. Attached to that letter was the 
1973 memorial to the Congress of the 
Committee for Continued U.S. Control 
of the Panama Canal, which is one of 
the best yet brief summaries of the cru­
cial canal problems ever written. 

On June 11, I received a letter from 
Dr. Henry Kissinger, then assistant to 
the President for National Security, in 
which he promised to see that the views 
presented would be given full considera­
tion. Dr. Kissinger is now the Secretary 
of State and with his active support, the 
move to dismember the U.S. Canal Zone 
seems to be underway. This development 
is in direct opposition to the views of 
many Members of the Congress of both 
major parties who feel t.hat they have 
been ignored and has raised serious 
doubts as to the credibility of Dr. Kis­
singer and those associat,ed with him on 
this matter. 

In this connection, Mr. Speaker, I 
would invite attention to the fact that 
the present Government of Panama is 
not a constitutional one but a pro-Red 
revolutionary dictatorship set up as the 
result of a military coup on October 11, 
1968. 

In order that all Members of the Con­
gress may read the indicated exchange 
of letters, I quote them along with the 
1973 memorial of the Committee for 
Continued U.S. Control of the Panama 
Canal: 

The PRESmENT, 
The Whtte House, 
Washington. 

APRIL SO, 1973. 

DEAR MR. PRESIDENT: In response to the 
White House letter of Aprll 7, 1973, signed by 
Mr. Richard K. Cook, expressing your desire 
for an opportunity to discuss future Panama 
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Canal poUcy with me, I shall welcome such 
an invitation. 

As to other parts of that letter attention 
is respectfully invited to the following facts: 

1. The Canal Zone was acquired under 
treaty as authorized by Act of Congress 
(Spooner Act of 1902). 

2. The Congress has not authorized the 
disposal of this territory or any property 
thereon, all of which is owned by the United 
States. 

3. Ambassador Sca.U at the March 15-21, 
1973, United Nations Security Council meet­
ing at Panama condoned the proposal for 
the eventual surrender of the Canal Zone 
to Panama; what he vetoed was only its 
immediate surrender, which was a matter 
of strategic timing rather than principle. 

4. There is no more authority for negotiat­
ing such a. surrender in a. treaty with Panama 
than there is for negotiating a treaty with 
Mexico for rescission of the 1853 treaty for 
the Gadsden Purchase and return of that 
territory to Mexico. 

Because much inaccurate and mislea.cling 
information in what our Isthmian canal 
policy should be has been persistently pub­
lished despite repeated exposure of fallacies, 
I enclose a. 1973 Memorial to the Congress by 
a distinguished, independent and experienced 
group. Because It diametrically opposes offi­
cial recommendations and probably has not 
been made available to you, I trust that you 
will take time to read it. 

In addition, you should know that since 
appearing on The Advocates program of 
March 15, 1973, with Representative Phllip M. 
Crane and Dr. Donald M. Dozer, I have been 
deluged with letters from 45 states and terri­
tories supporting our position by 25 to 1. 

Again, I assure you that I shall welcome an 
opportunity to discuss the entire canal situa­
tion with you. 

Sincerely yours, 
DANIEL J. FLOOD, 
Member of Congress. 

PANAMA CANAL-SOVEREIGNTY AND MODERNI­
ZATION, MEMORIAL TO THE CONGRESS, 1973 

COMMITTEE FOR CONTINUED U.S. CONTROL OF 
THE PANAMA CANAL 

Sovereignty and modernization 
Honorable Members of the Congress of the 

United States: 
The undersigned, who have studied various 

aspects of interoceanic canal history and 
problems, wish to express their views: 

1) The report of the interoceanic canal 
inquiry, authorized under Public Law 88--609, 
headed by Robert B. Anderson, recommend­
ing construction of a new canal of so-called 
sea. level design in the Republic of Panama, 
was submitted to the President on Decem­
ber 1, 1970. The proposed canal, initially 
estimated to cost $2,880,000,000 exclusive of 
the costs of right of way and inevitable in­
demnity to Panama., would be 10 mlles West 
of the existing Canal. This recommendation, 
which hinges upon the surrender to Panama 
by the United States of all sovereign control 
over the U.S.-owned Canal Zone, has ren­
dered the entire canal situation so acute and 
confused as to require rigorous clarification. 

2) An important new angle developed in 
the course of the sea level inquiry ts that of 
the Panama biota (fauna. and flora.), on 
which subject, a symposium of recognized 
scientists was held on March 4, 1971 at the 
Smithsonian Institution. That gathering was 
overwhelmingly opposed to any sea. level 
project because of the biological dangers 
to marine life incident to the removal of the 
fresh water barrier between the Oceans, now 
provided by Gatun Lake, including in such 
dangers the infestation of the Oa.rlbbean 
Sea. and Atlantic Ocean with the poisonous 
yellow-bellled Pacific sea snake and the 
crown of thorns ste.rftsh. 

S) The construction by the United States 
of the Panama Canal (1904-1914) was the 
greatest industrial enterprise in history. 

Undertaken as a. long-range commitment by 
the United States, in fulfillment of solemn 
treaty obligations (Hay-Pa.uncefote Treaty 
of 1901) as a "mandate for civllization" in an 
area. notorious as the pest hole of the world 
and as a. land of endemic revolution, endless 
intrigue and governmenta.linstab111ty (Flood, 
"Panama.: Land of Endemic Revolution ... " 
C.R., August 7, 1969), the task was accom­
plished in spite of physical and health con­
ditions that seemed insuperable. Its subse­
quent efficient management and operation 
on terms of "entire equality" with tolls that 
are "just and equitable" have won the praise 
of the world, particularly countries that use 
the Canal. 

4) Full sovereign rights, power and au­
thority of the United States over the Canal 
Zone territory and Canal were acquired by 
treaty grant in perpetuity from Panama 
(Ha.y-Buna.u-Va.rilla. Treaty of 1903). In ad­
dition to the indemnity paid by the United 
States to Panama for the grant in perpetuity 
of the indispensibly necessary sovereignty 
and jurisdiction, all privately owned land and 
property in the Zone were purchased by the 
United States from individual owners; and 
Colombia., the sovereign of the Isthmus be­
fore Panama's independence, has recognized 
the title to the Panama Canal and Railroad 
as vested "entirely and absolutely" in the 
United States (Thomson-Urrutia Treaty of 
1914-22). The cost of acquiring the Canal 
Zone, as of March 31, 1964, totalled $144,568,-
571, making it the most expensive territorial 
extension in the history of the United States. 
Because of the vast protective obligations of 
the United States, the perpetuity provisions 
in the 1903 Treaty assure that Panama. will 
remain a. free and independent country in 
perpetuity, for these provisions bind the 
United States as well as Panama. 

5) The net total investment by the tax­
payers of our country in the Panama Canal 
enterprise, including its defense, from 1904 
through June 30, 1971, was $5,695,745,000; 
which, if converted into 1971 dollars, would 
be far greater. Except for the grant by Pana­
ma. of full sovereign powers over the Zone 
territory, our Government would never have 
assumed the grave responsibllitles involved 
in the construction of the Canal and its later 
operation, maintenance, sanitation, protec­
tion and defense. 

6) In 1939, prior to the start of World War 
II, the Congress authorized, at a cost not to 
exceed $277,000,000, the construction of a 
third set of locks known as the Third Locks 
Project, then hailed as "the largest single 
current engineering work in the world." This 
Project was suspended in May 1942 because 
of more urgent war needs, and the total ex­
penditures thereon were $76,357,405, mostly 
on lock site excavations at Ga.tun and Mira.­
flores, which are still usable. Fortunately, no 
excavation was started at Pedro Miguel. The 
program for the enlargement of Ga.lliard cut 
and correlated channel improvements, start­
ed in 1959, was completed in 1970 at a cost 
of $95,000,000. These two works together 
represent an expenditure of more than $171,-
000,000 toward the major modernization of 
the existing Panama Canal. Under current 
treaty provisions Panama has proclaimed 
that the word "maintenance" in the treaty 
permits "expansion and new construction" 
for the existing Canal (C.R., July 24, 1939). 

7) As the result" of canal operations in 
the crucial period of World War II, there was 
developed in the Pa.11ama Canal organization 
the first comprehensive proposal for the 
major operational improvement and increase 
of capacity of the Canal as derived from 
actual marine experience, known as the 
Terminal Lake-Third Locks Plan. This con­
ception included proVisions for the follow­
ing: 

(1) El1minatton of the bottleneck Pedro 
Miguel Locks. 

(2) Consolidation of all Pacific Locks 
South of Miraflores. 
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(3) Raising the Gatun Lake water level to 

its optimum height (about 92') 
(4) Construction of one set of larger locks. 
( 5) Creation at the Pactftc end of the 

Canal of a summit-level term1nal lake an­
chorage for use as a tramc reservoir to cor­
respond with the layout at the Atlantic 
end, which would improve martne operations 
by eliminating lockage surges 1n Galliard 
Cut, mitigate the effect of fog on Canal 
capacity, reduce transit time, d1mln1ah the 
number of accidents, and simplify the man­
agement of the Canal. 

8) Competent, experienced engineers have 
o11lc1ally reported that all .. engineering con­
siderations which are associated with the 
plan are favorable to lt." Moreover, such a 
solution: 

( 1) Enables the maximum utUizatlon of 
all work so far accomplished on the Panama 
Canal, including that on the suspended 
Third Locks Project. 

(2) Avoids the danger of disastrous slides. 
(3) Provides the best operational canal 

practicable of achievement with the cer­
tainty of success. 

( 4) Preserves and increases the existing 
economy of Panama. 

(5) Avoids inevit81ble Panamanian de­
mands for damages tha.t would be Involved 
in the proposed sea level project. 

(6) Averts the danger of a potential bio­
logical catastrophe with international reper­
cussions that recognized scientists fear 
might be caused by constructing a salt wa­
ter channel between the Oceans. 

(7) Can be constructed at .. comparatively 
low cost" and being .. an enlargement of ex­
Isting !acUities" without requiring 8/ddi­
tional "lands and waters" avoids the neces­
sity for a new canal treaty with Panama. 

9) All of these facts are elemental consid­
erations from both U.S. national and inter­
national viewpoints and cannot be ignored. 
especially the diplomatic and treaty aspects. 
In connection With the latter, it should be 
noted that the original Third Locks Project, 
being only a mod1flcation of the existing 
Canal, and wholly Within the Canal Zone, 
did not require a new treaty with Panama. 
Nor, as previously stated, would the Termi­
nal Lake-Third Locks Plan require a new 
treaty. These are paramount factors in the 
overall equation. 

10) In contrast, the persistently 8/dvocated 
and strenuously propagandized Sea-Level 
Project at Panama, Initially estimated in 
1970 to cost $2,880,000,000, exclusive of the 
costs of right of way an:d indemnity to Pan­
ama, has long been a "hardy perennial," ac­
cording to former Governor Jay J. Morrow. 
It seems that no matter how often the 1m­
possiblllty of realizing any such proposal 
within practicable limits of cost and time is 
demonstrated, there will always be someone 
to argue for it; and this, despite the eco­
nomic, engineering, operational, marine 
biological and navigational superiority of 
the Terminal Lake solution. Moreover, any 
sea-level project, whether in the U.S. Canal 
Zone territory or elsewhere, wlll require a 
new treaty or treaties with the countries in­
volved in order to fix the spec1flc conditions 
for its construction; and this would Involve 
a huge indemnity and a greatly increased 
annuity that would have to be added to the 
cost of construction and reflected in tolls, 
or be wholly borne by the taxpayers of the 
United States. 

11) Starting with the 1936-39 Treaty with 
Panama, there has been a sustained erosion 
of United States rights, power and author­
Ity on the Isthmus, culminating in the 
reopening in 1967 of negotiations for a pro­
posed new canal treaty or treaties that 
would: 

(1) Surrender United States sovereignty 
over the Canal Zone to Panama; 

(2) Make that weak, technologically pr1m-
1t1ve and unstable country a senior partner 
1n the management and defense of the Canal; 

(3) Ultimately give to Panama not only 
the exlsting Canal, but also any new one 

constructed in Panama to repl81ce lt, all 
without any compensation whatever and all 
in derogation of Article IV, section 8, Clause 
2 of the U.S. Constitution. This Clause vests 
the power to dispose of territory and other 
property of the United States in the entire 
Congress (House and Senate) and not in 
the treaty-making power of our Govern­
ment (President and Senate)-a Constitu­
tional provlsion observed 1n the 1955 Treaty 
with Panama. 

12) It is clear from the conduct of our 
Panama Canal policy over many years that 
policy-making elements within the Depart­
ment of State, in direct violation of the 
indicated Constitutional provlslon, have 
been, and are yet, engaged in efforts which 
wlll have the effect of dUutlng or even 
repudiating entirely the sovereign rights, 
power and authority of the United States 
with respect to the Canal and of dissipating 
the vast investment of the United States in 
the Panama Canal project. Such actions 
would eventually and inevitably permit the 
domination of this strategic waterway by a 
potentlally hostUe power that now Indirectly 
controls the Suez Canal. That Canal, under 
such domination, ceased to operate 1n 1967 
with vast consequences of evU to world 
trade. 

13) Extensive debates 1n the Congress over 
the past dec81de have clar1fled and narrowed 
the key canal issues to the following: 

( 1) Retention by the United States of its 
undUuted and ind1spensable sovereign 
rights, power and authority over the canal 
Zone territory and Canal as provided by 
existing treaties; 

(2) The major modernization of the exist­
ing Panama Canal as provided for in the 
Termlna.l Lake-Third Locks Plan. 

Unfortunately, these efforts have been 
complicated by the agitation of Panamanian 
extremists, aided and abetted by irrespon­
sible elements in the United States, aiming 
at ceding to Panama complete sovereignty 
over the Canal Zone and eventually, the 
ownership of the existing Canal and any 
future canal in the Zone or tn Panama 
that might be bunt by the United States to 
replace it. 

14) In the 1st Session of the 93rd Congress 
identical bills were introduced 1n both House 
and Senate to provide for the major increase 
of capacity and operational improvement of 
the existing Panama Canal by modifying the 
authorized Third Locks Project to embody 
the principles of the previously mentioned 
Termine.I Lake solution, which competent 
authorities consider would supply the 
best operational canal practicable of achieve­
ment, and at least cost without treaty 
involvement. 

15) Starting in January 1973, many Mem­
bers of Congress sponsored resolutions ex­
pressing the sense of the House of Repre­
sentatives that the United States should 
maintain and protect its sovereign rights and 
jurisdiction over the Panama Canal enter­
prise, including the Canal Zone, and not sur­
render any of its powers to any other nation 
or to any international organization 1n der­
ogation of present treaty provisions. 

16) The Panama Canalis a priceless asset 
of the United States, essential for inter­
oceanic commerce and Hemispheric security. 
The recent efforts to wrest its control from 
the United States trace back to the 1917 
Communist Revolution and conform to long 
range Soviet policy of gaining domination 
over key water routes as in Cuba, which 
flanks the Atlantic approach to the Panama 
Canal, and as was accomplished 1n the case of 
the Suez Canal, which the Soviet Union now 
wishes opened 1n connection with its naval 
buildup in the Eastern Mediterranean and 
Indian Ocean. Thus, the real issue at Panam.a, 
dramatized by the Communist take over of 
strategically located CUba and Chile, is not 
United States control versus Panamanian but 
continued United States sovereignty versus 

Soviet control. This is the issue that should 
be debated in Congress, especlally in the 
Senate. Panama 1s a small, weak country 
occupying a str&tegic geographical position 
that is the objective of predatory power, re­
quiring the presence of the United States on 
the Isthmus in the interest of Hemispheric 
security and International order. 

17) In view of au the foregoing, the 
undersigned urge prompt action as follows: 

( 1) Adoption by the House of Representa­
tives of pending Canal Zone sovereignty 
resolutions and, 

(2) Enactment by the Congress of pending 
measures for the major modernization of the 
existing Panama canal. 

To these ends, we respectfully urge that 
hearings be promptly held on the indicated 
measures and that Congressional pollcy 
thereon be determined for early prosecution 
of the vital work of modernizlng the Panama 
Canal, now approaching saturation of 
capacity. 

Dr. Karl Brandt, Palo Alto, Calif., Econo­
mist, Hoover Institute, Stanford, Former 
Chairman, President's Councll of Economic 
Advisors. 

Comdr. Homer Brett, Jr., Chevy Chase, Md., 
Former Intelllgence Officer, Caribbean area. 

Hon. Ellis 0. Briggs, Hanover, N.H., U.S. 
Ambassador (retired) and Author. 

Dr. John C. Briggs, Tampa, Fla., Professor 
of Biology, University of South Florida. 

Wllliam B. Coll1er, Santa Barbara, Calif .. 
Business Executive with Engineering and 
Naval Experience. 

Lt. Gen. Pedro A. del Valle, Annapolis, Md., 
Intelllgence Analyst, Former Commanding 
General, 1st Marine Div. 

Herman H. Dinsmore, New York, N.Y., For­
mer Associate Foreign Editor, New York 
Times, Editorialist. 

Dr. Lev E. Dobriansky, Alexandria, Va., 
Professor of Economics, Georgetown Univ. 

Dr. Donald Dozer, Santa Barbara, Calif., 
Historian, University of California, Santa 
Barbara, Authority on Latin America. 

Lt. Gen. Ira c. Baker, Washington, D.C., 
Former Commander-in-Chief, Allied Air 
Forces, Mediterranean; Analyst and Com­
mentator on National Security Questions. 

K. V. Hoffman, Richmond, Va., Editor and 
Author. 

Dr. Walter D. Jacobs, College Park, Md., 
Professor of Government and Politics, Uni­
versity of Maryland. 

Wllliam R. Joyce, Jr., J.D., Washington, 
D.C., Lawyer. 

Maj. Gen. Thomas A. Lane, McLean, Va., 
Engineer and Author. 

Edwin J. B. Lewis, Washington, D.C., Pro­
fessor of Accounting, George Washington 
University; Past President, Panama Canal 
Society of Washington, D.C. 

Dr. Leonard B. Loeb, Berkeley, Calif., Pro­
fessor of Physics (Emeritus), University of 
California. 

Wllliam Loeb, Manchester, N.H., Publisher 
and Author. 

lit. Col. MS~tthew P. McKeon, Springfield, 
Va., IntelUgence Analyst, Editor and Author. 

Dr. Howard A. Meyerhoff, Tulsa, Okla., Con­
sulting Geologist; Formerly He81d of Depart­
ment of Geology University of Pennsylvania. 

Richard B. O'Keeffe, Fairfax, Va., Asst. D1r. 
of Library, George Mason University, Re­
search Consultant on Panama Canal. The 
American Legion. 

Capt. C. H. Schildhauer, OWings Mllls, Md., 
Aviation Executive. 

V. Adm. T. G. W. Settle, Washington, D.C., 
Former Commander, Amphibious Forces, Pa­
cmc. 

Jon P. Speller, New York, N.Y., Author and 
Editor. 

Harold Lord Varney, New York, N.Y., Presi­
dent, Com.m.lttee on Pan Am.erlcan Polley. 
New York, Authority on Latin American Pol­
ley Editor. 

Capt. Franz 0. Wllienbucher, Bethesda, 
Md., Lawyer and Executive. 
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Dr. Francis G. Wilson, Washington, D.C., 

Professor of Polltical Science (Emeritus) 
University of mmota, Author and Editor. 

Institutions are listed !or 1dentlfl.cat1on 
purposes only. 

THE WHrl'E HOUSE, 
Washington, D.C., June 11, 1973. 

DEAB MB. FLooD: Mr. Friedersdor! has 
passed on to me a copy of your letter of April 
30, 1973, to the President and the attached 
1973 Memorial to the Congress of the Com­
mittee for Continued U .8. Control of the 
Panama Canal. It is useful to have your views 
on this important subject and I w1ll see 
that they are given full consideration. 

Best regards, 
HENRY A. KlssiNGEB. 

ARKANSANS MAKE KNOWN THEIR 
VIEWS ON IMPEACHMENT, WA­
TERGATE INVESTIGATION 
The SPEAKER pro tempore. Under a 

previous order of the House, the gentle­
man from Arkansas (Mr. ALEXANDER) is 
recognized for 5 minutes. 

Mr. ALEXANDER. Mr. Speaker, dur­
ing my 5 years of service in the U.S. Con­
gress, I have yet to witness an incident 
which has stirred the emotions of the 
people of Arkansas as much as the :firing 
of Special Prosecutor Archibald Cox and 
Deputy Attorney General Ruckelshaus 
and the resignation of Attorney General 
Richardson. Never have I seen such an 
outpouring of public opinion as I ob­
served after that Saturday night. All 
wanted me, as their elected Representa­
tive, to know of their support for, or op­
position to, the President's actions. 

On October 23, 1973, resolutions of im­
peachment began to be introduced in the 
House of Representatives which under 
the Constitution has the sole responsi­
bility for impeachment. 

On a matter of this magnitude and his­
torical importance to the Nation, I 
wanted to know the feelings of the peo­
ple in Arkansas. For this reason, the 
:first week in November, I mailed a ques­
tionnaire to persons in my district who 
have previously exhibited interest in Na­
tional affairs in order to determine just 
what these people were thinking; 11,112 
questionnaires were sent to 5,556 homes 
in the 21 counties of the First Congres­
sional District of Arkansas. 

Additionally, I mailed a copy of the 
questionnaires to the 45 newspapers in 
the district requesting publication so that 
the opportunity for expression could be 
expanded. Approximately 10 newspapers 
voluntarily published the questionnaire, 
the results of which are also included be­
low. I am deeply grateful to those editors 
for this cooperation. 

I wish to share with my colleagues the 
result of this survey and a tally of my 
mail on this subject through Decem­
ber 31, 1973. 

The results follow: 
IMPEACHMENT SURVEY RESULTS 

I. QUESTIONNAIRE (3,570 RESPONSES) 

One of the most important subjects facing 
our Nation today is the attempt to Impeach 
the President of the United States because 
of allegations of possible abuses of the pow-
ers of the office of the Presidency brought out 
by the Watergate investigations. 

As you know, this question must be de­
cided in the U.S. House of Representatives. 

In order that I may be better informed 
about your thoughts on this subject, I would 
appreciate your taking the time to answer 
the questions below. Your additional com­
ments are welcomed. 

1. Do you want to see the Watergate in­
vestigations continued? 

Yes, 1,596 (44.71 percent); No, 1,820 (60.9"8 
percent; No oplnlon 154 (4.31 percent). 

2. Do you belleve, as a result of Watergate. 
that in the best interest of tho country Presi­
dent Nixon should: 

a. Remain in omoe. 1607 (45.01 percent). 
b. Be censured by the Congress if evidence 

shows that he was involved in the Watergate 
cover-up. 582 (16.31 percent). 

c. Resign. 469 (13.13 percent). 
d. Be impeached U evidence shows that he 

was involved in the Watergate cover-up. 557 
(15.61 percent). 

cd. (A slgniftcant number of respondents 
checked both c (Resign) and d (Be Im­
peached). Many of these indicated that they 
would ftrst favor resignation, then impeach­
ment 1! the President does not resign. For 
this reason, I have included a separate cate­
gory (cd) complling the results). 331 (9.27 
percent). 

e. No opinion. (.67 percent). 
II. NEWSPAPEJl QtJ'ESTIONNAIRE BEStJLTS 

(401 RESPONSES) 

1. Yes 159 (39.65 percent); No 226 (56.36 
percent); No op1n1on 16 (3.99 percent). 

2. a. 249 (62.09 percent). 
b. 23 (5.73 percent). 
c. 21 (5.23 percent). 
d. 78 (19.45 percent). 
cd. 27 (6.73 percent). 
e. 4 (.77 percent). 

m. CORRESPONDENCE (IN THE FORM OJ' LETTERS 
AND TELEGRAMS AFTEa OCTOBER 20 THaOti'GH 
DECEMBER 31, 1973) 

Total: 559. 
In-District: Pro-Impeach 143 (69.08 per-

cent). 
Anti-Impeach 64 (30.92 percent). 
State (Including First District): 
Pro-Impeach 391 (69.94 percent). 
Anti-Impeach 168 (30.06 percent). 

DR. MARTIN LUTHER KING, JR. 
The SPEAKER pro tempore. Under a 

previous order of the House, the gentle­
woman from Illinois <Mrs. CoLLINS) is 
recognized for 10 minutes. 

Mrs. COLLINS of Illinois. Mr. Speaker, 
my presentation today is simply to re­
mind this 93d Congress that America 
and the rest of the world has lost one of 
its greatest warriors. Yes, my friends and 
colleagues, Dr. Martin Luther King, Jr., 
was indeed a warrior who fought for 
freedom as he walked and as he spoke. 
His battle was for peace, justice and for 
the equal treatment of all mankind. He 
waged war on ignorance, hatred, bigotry 
and all other forms of social injustice 
that has been so much a part of Amer­
ica's past. It pleases me to know that Dr. 
Martin Luther King's beliefs and con­
victions are felt in the hearts and minds 
of millions of people today, and that the 
impact of his wisdom and ability to lead 
the nonviolent :fight for the rights of 
mankind will last for generations to 
come. 

Dr. Martin Luther King's life was 
short, but he used it to bring about a 
major turning point in the struggles for 
peace and righteousness that has plagued 
America in her short, but troubled his­
tory. Dr. King believed in America, pos­
sibly more than America believed in it-

self. He stood as a symbol for the undy­
ing yearnings and imperishable rights for 
all Americans. He stood for equal laws 
and equal opportunity which is necessary 
if this country is to survive in the spirit 
that gave it its birth. Like our forefathers 
he too had a dream: that all men freely 
enjoy life, liberty, and the pursuit of 
happiness. ------
CONGRESS REPLIES TO THE PRESI­

DENT'S ENERGY MESSAGE 
The SPEAKER pro tempore. Under a 

previous order of the House, the gentle­
man from Massachusetts (Mr. O'NEILL) 
is recognized. 

Mr. O'NEnaL. Mr. Speaker on Satur­
day, January 26, the majority whip re­
sponded on nationwide radio to the most 
recent energy mssage of the President. 
Jmm McFALL was chosen by the Speaker 
and by the Senate majority leader to 
make the response to the energy message 
on behalf of the entire Congress. 

In his address, JoHN pointed out that 
not until now has the administration 
been willing to join with the Congress in 
an affirmative attack on this energy 
problem. Last year, the 1n1t1at1ves were 
all on the part of the Congress whlle the 
administration supplied virtually no 
leadership on this matter. 

But I agree with JoHN that it Is too 
late to fix blame. What we need is co­
operation and action on the part of the 
President and the Congress here in 
Washington and the people all over the 
United States. 

I insert the full text of Mr. McFALL's 
remarks into the RECORD: 

JANUARY 26, 1974. 
STATEMENT OJ' CONGRESSMAN JOHN J. MCFALL 

oP CALD'ORNL\ 

As Majority Whip of the House, I am 
speaking to you, on behalf of the Congress. 
about the energy crisis and what your Con­
gress 1s doing about it. 

Last week, President Nixon spoke again on 
what his Adm1nistra:1;ion hopes to do about 
the energy pinch. Today I want to round out 
that picture and tell you what Congress has 
already done and what its next steps wlll be 
and why. 

Few probleins have presented a greater 
challenge to the people of this nation and 
their Congress, because few matters affect so 
many of us so profoundly and so extensively. 
We are all affected by the energy crlsts. we 
must all work together to deal with it, even 
1! our part 1s nothing more dramatic than 
turning down a thermostat or driving e.t 
fifty-five miles an hour. 

Throughout most of last year, the Admin­
istration appeared to prefer talk to action. 
We are gratified to note that the Administra­
tion Is ready to join with the Congress in a 
creative and cooperative approach to thla 
problem. 

The objectives of our national energy poll­
cles must be these: 1) we must assure that 
our current supplies of energy are made 
available to all sectors of our economy; 2) 
we must encourage the development of new 
energy sources; 3) we must assure that there 
Is no profiteering by one group at the ex­
pense of all the people caught up in this 
crisis; 4) we must assure that Americans' job 
security is not jeopardized by an energy 
shortage; 5) we must assure that there 2s 
equal sacrifice for all Americans; and 6) 
we must reduce our dependence upon for· 
elgn countries for our energy. 

One Important step toward these goals 1a 
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an omnibus energy b111 expected to come 
before the House and Sena-te for final passage 
next week. This Energy Emergency Act, as it 
1s known, would give the President extraor­
dinary powers to deal with this energy crisis. 
He would have the legal authority he needs 
to impose energy-saving measures. The b111 
would also provide for the conversion from 
oil to coal in power generators. It would 
make anti-pollution standards for cars less 
rigid. It would prohibit any company from 
making windfall profits out of this energy 
crisis. And finally the b111 would require oil, 
gas and coal producers to supply detailed re­
ports on the amounts of their reserves, thel1 
production and distribution. 

In fact, many of the measures in the Presi­
dent's energy message last Wednesday are 
merely variations on the provisions already 
contained in the Energy Emergency Act 
drafted by the Congress, and we hope that he 
w1ll support it. 

The Administration and the oil companies 
delayed final consideration of this bill until 
now because they opposed some provisions-­
those dealing with lawsuits on windfall prof­
its, disclosure of energy resources and con­
gressional review of the President's actions. 

The Energy Emergency Act would give us 
a solid statutory base from which to launch 
a comprehensive attack on the energy prob­
lem. The b111 was drafted after extensive 
hearings in which energy experts gave the 
Congress the best ava.tla.ble information on 
the nature of the crisis and the alternatives 
for dealing with it. The final version com­
bines the best elements of the Senate b111 
developed under the leadership of Senator 
Henry Jackson and the House counterpart 
shaped by the Commerce Committee under 
Chairman Harley Staggers. 

Energy matters dominated the work of the 
Congress last year. Twenty-eight commit­
tees in both Houses held more than 500 days 
of hearings on energy-related issues. 

Among the most important new energy 
laws passed by Congress last year were the 
Alaska pipeline b111 and the mandatory fuel 
allocation law. In April, the Congress gave 
the President stand-by authority to see 
that avatlable fuels were allocated fairly 
among all service stations and distributors. 
As gas stations began to fall last summer 
and the Administration gave no sign of act­
ing, the Congress passed over Administra­
tion opposition another law requiring man­
datory allocation of fuel supplies. 

Now that mandatory allocation is in effect, 
the Federal Energy Office is having difficulties 
adminstering it. In the western region, farm­
ers and other priority users report that parent 
on companies and local distributors are not 
observing fuel distribution rules. Hopefully, 
the performance of the Federal Energy Offi~e 
will improve as the agency gains experience. 

A number of other energy-related measures 
are now being considered in the current 
session of Congress. 

On Monday Chairman Wtlbur M1lls and 
the House Ways and Means Committee will 
open hearings on a Windfall profits tax and 
other tax proposals. Meanwhtle, the Senate 
Finance Committee under the chairmanship 
of Senator Russell Long will be holding con­
current hearings on the same subject. We 
need to stop oil price gouging, to spur ex­
ploration and drilling at home and to keep 
prices down. We also need to be assured that 
all sectors of our economy are paying their 
fair share of taxes. 

Even in the press of this energy emergency, 
we must never permit ourselves to lose ~tght 
of environmental and consumer considera­
tions. Any easing of anti-pollution or other 
standards must be reasonable and necessary 
to deal with this emergency. We cannot per­
mit those who oppose environmental regula­
tions, consumer protection laws and our anti­
trust statutes to capitalize on this crisis. 

Next week the House is scheduled to ta.ke 
up legislation to establish a Federal Energy 

Administration. This b111 would give perma­
nent statutory existence to the Federal En­
ergy Office, now a. temporary agency, and 
would concentrate in one federal organiza­
tion the responsib111ty for dealing with our 
current energy problems. 

A companion measure which would set up 
an Energy Research and Development Ad­
ministration has already been passed by the 
House and now awaits Senate consideration. 
The ERDA bill would convert the Atomic 
Energy Commission, with all its resources 
and expertise, into an organization for re­
search on all forms of energy. 

Bo+--h. b1lls, in their final form, are the prod­
uct of the House Government Operations 
Committee under Chairman Chet Holifield. 
The Senate committee under Senator Jack­
son is considering its own version of ERDA 
which would provide for a multi-year pro­
gram of research to be funded at $20 btl­
lion. 

There are several other areas in which we 
can take effective energy action. Congress 
has already enacted a. law providing $3 btl­
lion for mass transit construction. Very soon 
both Houses expect to give final approval 
to a b111 providing operating subsidies for 
those systems. We hope that the President 
w111 now support this legislation. 

Beyond mass transit, we need to formu­
late a national transportation policy, cover­
ing all forms of transportation, so that we 
know how to allocate fuels more effectively 
to this vital industry. 

We w111 also want to consider more funds 
for the improvement of coal liquefication 
techniques which the Interior Department 
has been working on for the past twenty-five 
years. The Navy has tested coal Uquid and 
could run half its entire fleet on such fuel 1f 
the process is further developed within the 
next decade. Coal liquefaction and gasifica­
tion are areas where successful development 
would mean jobs and an abundant source 
of energy for factories where mllllons of 
Americans work. 

Solar energy is a promising source of power 
to heat and cool our homes and offices, and 
legislation authorizing a. demonstration proj­
ect has been drafted. In preparation 1s an­
other b111 providing for research on geo­
thermal energy-the natural heat lying deep 
within the earth. 

A deepwater ports b1llis taking final form 
and is expected to come up for House action 
next month. 

Congress 1s encouraging the environmen­
tally acceptable development of oil shale. 
Our reserves in shale are more than all known 
shale reserves anywhere else in the world. 

We need accurate and complete disclosure 
of all the energy resources a va.ilable to us: 
we need to know where the oil and gas and 
coal are located and who controls these de­
posits. Legislation has been introduced by 
House Majority Leader Thomas O'Neill and 
others to create a federally owned corporation 
to engage in the development, sale and dis­
covery of oil and natural gas. 

There .has been no lack of Administration 
messages to the Congress on energy. Counting 
the most recent submittal, the President has 
sent Congress five messages on energy in the 
past nine months. 

On April 18, 1973, the President announced 
that he would increase funding for energy re­
search and development by twenty percent. 
However, the proposed increase was already 
contained in the fiscal 1974 budget which the 
President had announced three months 
earller. At that time, Congress, industry and 
the utilities protested that it was far too 
little. 

On June 29, the President announced that 
he would recommend an increase of $100 mU­
Uon in this year's energy research budget. 

He also announced a $10-billion, five-year 
research and development program-the 
same one which was already under consider­
ation by the Congress. Treasury Secretary 

Shultz and Interior Secretary Morton had 
earlier testified 1n opposition to it. 

On October 11, the President spelled out 
details of the $100-m1llion research program 
he had announced three and a half months 
before. Most of it consisted of existing federal 
programs which had been redefined to bring 
them under the heading of energy. 

On November 7, the President told the 
nation that an energy crisis existed, and he 
asked the people to make voluntary sacri­
fices and savings of energy. H1s request to 
Congress for unspecified emergency powers 
led to the Energy Emergency Act which comes 
up for final consideration next week. 

On January 23, the President submitted 
his fifth message with recommendations for 
so-called initiatives--many of which are al­
ready under consideration by the Congress. 
For example, the President proposes manda­
tory labeling of gasoline mileage on new 
cars and electricity-use on household appll­
ances. Senator Tunney introduced such leg­
islation several months ago and the Admin­
istration opposed it. The b111 was passed any­
way by the Senate and it now awaits House 
action. 

Other actions taken by the Congress dur­
ing this period include measures dealing 
with job loss and other economic conse­
quences of the energy crisis. The cost of liv­
ing rose eight-point-eight percent in 1973-
the highest increase since 1947. 

The danger now is that the energy crisis 
threatens to force increasing numbers of 
workers out of jobs while prices remain a.t 
record levels. 

To provide assistance to displaced work­
ers and the families they support, the Con­
gress has included unemployment benefits 
in the Energy Emergency Act. In addition, 
Congress has authorized a continuation of 
the public services employment program. 

The time has long passed where it does any 
good to assign blame for the current crisis. 
What is needed are responsible and realistic 
proposals that meet the problems. The 
American people have a right to know what 
we, their elected representatives, are doing 
for them, and how we are seeking to accom­
plish their desired goals. A person without a 
job Is not interested 1n the political ramifica­
tions of the energy crisis. The American citi­
zen is looking to keep his job. He wants to 
know how he is going to keep up his health 
insurance, how he can maintain his pension 
rights, whether or not he will have enough 
heat, oil and gas, and what kind of actions 
his government is going to take. 

The Democratic Congress, with the sup­
port of many of its Republlcan colleagues, 
1s providing many of the answers. But ques­
tions remain, and other programs have yet 
to be developed. The President is asking the 
have. And in return we in Congress expect 
cooperation of the Congress. This he shall 
that same cooperation from his Admf.n.1stra­
tion. 

For it is only through such partnership 
t hat we can design lthe programs and pass 
the legislation and set the example for the 
American people. It wm take all of us. 
working together, to resolve the energy prob­
lems of our nation. 

SOCIAL SECURITY RECORD 
The SPEAKER pro tempore. Under a 

previous order of the House, the gentle­
man from Iowa <Mr. CULVER) is recog­
nized for 5 minutes. 

Mr. CULVER. Mr. Speaker, the Nixon 
ad.ministration's hijacking of the credit 
for the recent 11-percent increase in 
social security benefits neens to be ex­
posed for the duplicit half-truth it is. In 
signing the b111 in his California White 
House, Mr. Nixon boasted that social se­
curity benefits have risen by 68.5 percent 
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since this administration took oftice 5 
years ago. 

What this self-serving statement does 
not reveal is that the administration 
fought and hampered Congress on each 
of the four occasions that social security 
benefits were raised during these years. 

Here is the record: In 1969, when Mr. 
Nixon proposed 7 percent, then reluc­
tantly 10 percent, Congress voted 15 per­
cent. In 1971, the administration pro­
posed and lobbied for 6 percent. Congress 
voted 10 percent. 

In 1972, the President proposed 5 per­
cent, then 10 percent. Congress voted 20 
percent. Then, recently, Mr. Nixon 
signed the latest two-step 11-percent in­
crease, the first step of 7 percent to be­
come effective in March, the second step 
in June. The President had pressured for 
no increase at all until July. 

Nonetheless, the Nixon administration 
unblushingly takes credit for the full 
68.5-percent rise in benefits accruing 
from these four increases voted by 
Congress. 

It should be noted that Congress was 
on the job, taking care of an important 
segment of the "people's business"-the 
needs of the elderly and others depend­
ent on social security in these times of 
soaring inflation. The administration 
was dragged along in the act, kicking and 
screaming, but now taking the credit. 
Little wonder "Operation Candor" died 
aborning. 

An article by John Herling on the edi­
torial page of the Washington Post of 
Saturday, January 26,1974, spells out the 
facts 'in this matter. I include it to be 
printed in the RECORD at this point: 

Socur. SECURITY REcoRD 
(By John Herling) 

President NiXon's technique in grabbing 
credit where credit is not his due was in­
credibly illustrated when he signed the lat­
est legislation calling for an 11 per cent 
increase in Social security benefits. 

As he signed the bill in San Clemente, he 
spoke with pride of the fact that Social se­
curity benefits "have risen by 68.5 per cent 
since this administration took office five years 
ago." 

What he did not say was that he and his 
top associates dragged their feet and tried 
to slow down Congress from enacting an 
increase in Social Security on the four 
separate occasions that Social Security bene­
fits were raised. 

seventy-two year old Nelson Cruikshank, 
the vigorous president of the 4,000,000-
member National Council of Senior Citizens, 
scorched the "dismal record" of the Nixon 
administration in its first five years. Not 
only has Mr. NiXon resisted adequate im­
provements in the Social Security system 
but, says Mr. Cruikshank, "he lacks a realis­
tic income strategy for old Americans." But 
the President's effort to block improvements 
in Social Security benefits was thwarted by 
the Democratic Congress which attached 
Social Security increases to veto-proof legis­
lation. 

Here is the record, starting With his first 
year in office: 

In AprU 1969, Mr. Nixon proposed a 7 per 
cent increase in benefits. Organized labor 
and the National CouncU of Senior Citizens 
lobbied hard agatnst the administration's 
proposal. Whereupon, in September of that 
year, the. - President relented and said he 
would go with 10 per cent. But Congress in­
sisted on a more adequate figure and 1n De­
cember, Congress tacked on a 15 per cent 
Increase to the tax reform bW. Thereupon, 

the President reluctantly bowed and signed 
the bill on Dec. 30. 

In 1971, Nixon proposed a 6 per cent in­
crease in Social Security benefits, but Con­
gress--again by oblique action-st11I-a.rmed 
the President. In March of that year, lt 
passed a 10 per cent increase which was tied 
to the debt ceiling bill. 

In June 1972, Congress again circum­
vented the President. At first, he favored a 5 
per cent increase but later agreed to a 10 per 
cent boost. Labor and senior citizen orga­
nizations insisted on a higher figure-20 per 
cent. This became law when Congress again 
attached the increase to the debt ceiling 
law. 

In that presidential year, the re-election 
of the President was the main order of busi­
ness. Without a flicker of embarrassment, 
President Nixon took the credit for the in­
crease he had opposed. Every Social Security 
payment contained the following notice: 

"Your Social Security payment has been 
increased by 20 per cent with this month's 
check by a new statute passed by Congress 
and signed into law by President NiXon on 
July 1, 1972." 

Finally, the other day, the President 
signed the latest Social Security bill for a 
two-step 11 per cent increase, the first in­
crease of 7 per cent to be effective in March 
and the second in June. But Mr. NiXon want­
ed no increase at all untU July. 

Actually, 1f the President had his way in 
the last five years, the NiXon increases in 
Social Security benefits would have 
amounted, at best, to no more than 28 per 
cent instead of the 68.5 per cent to which he 
now points with pride. 

ELIMINATE On. COMPANY TAX 
BREAKS 

(Mr. LONG of Maryland asked and 
was given permission to address the 
House for 1 minute and to revise and exoo: 
tend his remarks.> 

Mr. LONG of Maryland. Mr. Speaker, 
I am today introducing a bill to end the 
tax giveaway which has made it more 
profitable for American oil companies to 
put their money into the Middle East and 
to neglect the development of U.S. oil 
production-thus contributing in a 
major way to the American dependence 
on foreign oil and our apparent short­
ages here at home. 

Mr. Speaker, the tax credit for the so­
called tax-really a royalty-that the 
oil companies pay to Arab States is in­
visible foreign aid that siphons tax money 
from the U.S. Treasury to the Arab na­
tions. Over $1 billion-possibly $6 btl­
lion-cuts the U.S. tax rate of U.S. oil 
companies from 48 percent to 2 percent 
a year. 

This drain to foreign countries has the 
effect of holding down domestic oil pro­
duction from our huge oil reserves, of 
reducmg the revenue that flows into the 
U.S. Treasury, thus putting a greater 
burden on the ordinary taxpayer, and of 
giving vast sums of invisible foreign aid 
to the Arabs, which they are already us­
ing to greatly step-up purchases of arms 
from Russia and Europe, making it nec­
esoo.ry for the United States to give 
greater amounts of military and eco­
nomic aid to Israel. The result could well 
light a fire in the Middle East that could 
ignite the world. 

Mr. Speaker, let us move now to get 
American capital back to America-so 
that our gasoline and heating oll will 
not suddenly run dry and suddenly de-

prive us of fuel to run our factories or 
gas and oil to run our ships and planes 
in any sudden outbreak of war. 

THE INDEPENDENCE OF TEXAS 
BANKERS AS TOLD BY PRESIDENT 
OF A INDEPENDENT BANKERS AS­
SOCIATION OF AMERICA 
(Mr. PATMAN asked and was given 

Pfrmission to extend his remarks at this 
point in the RECORD and to include ex­
traneous matter.) 

Mr. PATMAN. Mr. Speaker, through­
out my career, I have fought hard for the 
maintenance of a strong system of inde­
pendent and locally owned banks. 

In my own home State of Texas, the 
smaller independent banks have been 
very important to the progress of the 
State and I want to see this type of bank­
ingremain. 

The banking situation in Texas has 
been outlined in detail by Fred T. Brooks, 
president of the Merchants State Bank 
of Dallas, in an article which appears in 
the next issue of the Texas Bankers 
Record. Mr. Brooks, in addition to his im­
portant accomplishments in the State of 
Texas is president of the Independent 
Bankers Association of America-the 
organization which represents the inde­
pendent banks across the Nation. 

Mr. Brooks' comments are important 
reading for anyone concerned about the 
future of independent banks. I place in 
the RECORD a copy of Mr. Brooks' article 
entitled "Independence-The Texas 
Way." 

The article follows: 
INDEPENDENCE-THE TExAS WAY 

(By Fred T. Brooks) 
Since when is "independent" a bad word 

in Texas? 
Certainly, not since a tiny band of heroic 

Texans died for their freedom at the Alamo 
during the Texas War for Independence. 

Certa.lnly, not since Texas became an inde­
pendent Republic prior to joining the 
United States. 

Certainly, not since indiVidual initiative 
generated by a system of independent, 
private enterprise made Texas a national 
leader 1n economic growth. 

Yet today, a few expansion-minded bank­
ers are attempting to undermine the spirit of 
independence that made Texas and America 
great. Their ravenous gobbling up of bank& 
is systematically destroying one of the most. 
vigorous banking systems in the nation. 

From El Paso to the Gulf, and from the­
Panhandle to the Rio Grande, the people ot 
Texas have more than 1,240 independent,. 
competitive, community banks from which 
to choose--more than any other state. Com­
petition-the great regulator and the ~­
protection the consumer has--flourishes m 
Texas banking as it does no where else. 

Oontra.ry to the arguments of the ex-­
pansionist bankers, the people of Texas hav&· 
found unit banking to be one of them­
greatest assets. Texas grew up under the­
unit banking system and became the top. 
stat& in industrial growth without the exist-.. 
ence of multi-omce ba.nklng. Texas ranks: 
among the top five states 1n total bank de-. 
posits, with $36.8 bUlion. We are topped only 
by New York, Pennsylvania, California and 
another unit banking state-Dlinols. 

HEALTHY lloiJX OF BYG AND SMALL 

It should likewise be recognized that Texas 
has a healthy mix of big, little and medium­
sized banks, a desirable kind of balance that 
few states can duplicate. One measure of a 
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atate•s comparative standing in the number 
of large-sized banks is the American Banker 
index of the 300 largest U.S. commercial 
banks. Sixteen Texas banks are on this list. 
This number is exceeded only by New York, 
Pennsylvania and New Jersey. But Texas has 
an advantage over t h ese Eastern states­
branch banking has seriously eroded their 
systems of inder.endent, community banks, 
but ours is st1lllargely intact. 

We have th e best of both worlds, a situ­
ation which was recogn ized by such great 
Texas banking leaders as Nathan Adatns, 
Fred Florence, R. L. Thornton and Judge 
Elkins, to name a few. These men were in­
dependent bankers, the kind of men who 
bullt Texas by marsha111ng ideas and visions, 
the men who were able to carry out such 
ideas and visions. They believed that the 
Texas economy was best served by a diffused 
banking system, with each of 1,240 inde­
pendent banks in the state using its re­
sources to service its local area. 

TWO-PRONGED ATTACK 

Today's expansion-minded bankers offer a 
poor substitute for the fine banking sys­
tem of Texas. They appear more interested 
in building their own multi-office empires 
than in giving the public the kind of bank­
ing system that serves people best. In only 
two years 20 multibank holding companies 
have captured 41 per cent of the deposits of 
Texas. Now, a move is underway to remove 
from the Texas constitution a prohibition 
on branch banking. This would take away 
from the people of Texas and give to the leg­
islature the power to decide the type of bank­
ing system our state wm have. 

Combine the two devices of multibank 
holding companies and branch banking and 
you have the formula for destroying inde­
pendent, community banking in Texas. Ex­
perience in state after state has shown that 
unit banking cannot long survive the eco­
nomic and political power of giant multi­
office banking systems. 

HOW OUR NEIGHBORS HAVE FARED 

In Arizona, for example, statewide branch 
banking has caused an erosion in the num­
ber of banks until there are now only 16. 
While Texas has one bank for every 9,000 
Texans, Arizona has only one bank for every 
110,780 residents. Arizona, of course, has 382 
branches, but these are not banks. They are 
Without the power to make banking decisions 
independently of the absentee headquarters 
office. The people of Arizona really have only 
16 banking decision-making centers from 
which to choose, while Texans have more 
than 1,240. 

In a number of other states-North Caro­
lina, Oregon and California, for example-­
statewide branch banking has dlmlnished the 
number of banking decision centers and con­
centrated control of banking resources in a 
handful of giant banks operating many 
branches. 

In Arizona, the five largest banks or bank 
groups control more than 95 per cent of the 
deposits in the state. 

Such concentration ls typical in every 
.state that permits statewide branching. It la 
true to a somewhat lesser extent in states 
that permit branching on a limited scale. 

Our neighbor to the Immediate west, New 
Mexico, permits a bank to have branches 
within the county in which its head oftlce 1s 
located and in adjoining counties. The con­
~entration pattern can already be seen -de­
veloping under thts limited branching sys­
tem-New Mex:J.co, with 72 banks that oper­
ate 140 branches, has a bank-to-population 
ratio of 1 to 14,000, and its five largest bank­
Ing organizations control 60 per cent of 
deposits. 

But concentration 1s least in the states 
which do not permit branch banking. In 
Texas the five largest banking organizations 
control only 22 per cent of the total deposits. 
"n1t8 ta a healtb7 sttuatton. No e1ngle bank 

or combination of banks has an inordinate 
amount of power in Texas. The same 1s true 
of our unit banking neighbors of Oklahoma 
and Arkansas. 

Neither state permits branching. As a re­
sult Oklahomans have 440 banks from which 
to choose, and Arkansas consumers have 254. 
Deposit concentration in the five largest 
banks or bank groups in Oklahoma is about 
31 per cent, and in Arkansas it is 22 per cent. 
The bank-to-population ratio in Oklahoma 
is 1 to 5,800, and in Arkansas, 1 to 7,570. 

OUTSTANDING GROWTH UNDER UNIT 
BANKING 

Yet expansion-minded bankers in our state 
argue that Texas should permit branch bank­
ing to spur economic growth. 

This is a spurious argument, at best. We 
know that Texas has enjoyed outstanding 
economic growth under the existing unit 
banking system. 

Furthermore, it must be recognized that 
banks do not create wealth. Branch banking 
would not magically manufacture new de­
posits. It would merely redistribute existing 
deposits into fewer and larger banks, head­
quartered in the larger cities. This could 
cause a flow of capital out of the smaller 
communities of the state into the financial 
centers, or even out of state. 

Proponents of bank expansion respond to 
this by saying that branch bank systems 
have higher loan limits than those of unit 
banks. This is really not a problem, because 
a country bank can turn for help to a cor­
respondent bank. 

Giant borrowers are almost always national 
corporations that do business with giant 
banks. such borrowers would not as a matter 
of policy confine all their business to one 
bank or one city or even one state. No one 
has shown that a company has failed to lo­
cate in Texas, or that growth of business in 
this state has ever been st1fled, because of 
our unit banking system. Our industrial 
progress proves that independent banking 
is a partner in economic progress. 

When deposits become concentrated in a 
handful of giant banks, money becomes less 
avallable for people-type loans--for houses, 
small businesses, recreation vehicles. 

Economist Jerome C. Darnell summed up 
the m1n1ma1 etiect of branching on economic 
growth when he wrote the following in a 
study published by the Federal Reserve Bank 
of Philadelphia: "If and when growth comes, 
it results mainly from other forces at work." 

UNIT BANKS ARE CONSUMER BANKS 

It is the competitive nature of unit bank­
ing that makes this system the most advan­
tageous from the consumer's point of view. 

The independent, comm.unity bank is able 
to offer better service because the manage­
ment of the bank frequently has his U!e's 
savings tied up in the organization. The 
manager of a bank branch or a subsidiary of 
a holding company usually has no investment 
1n the bank. His job just represents another 
rung on the corporate ladder. If a man who 
owns his bank doesn't offer better banking 
services than the manager of a banking of­
flee controlled by a group of investors in a 
distant city, it 1s his own fault. 

The president of an owner-operated, inde­
pendent bank is personally involved with his 
customers. They are his :friends and neigh­
bors. Chances are, his money as well as theirs 
1s invested i·n the bank. He is concerned with 
local needs, with building up the community 
because it's his community, too. And he 
doesn't have to consult a company· pollcy 
manual or wait for final approval from some 
remote executive before granting a loan. It's 
his personal, on-the-spot decision, based on 
his knowledge of the customer and the prob­
lems involved. 

Giant banks favor giant customers, partic­
ularly during periods of tight money. They 
ccimpete with the giant banks in other cities 
and other regions for the loans and 4epos1ta 

of national business organizations. Commu­
nity-owned banks prima.rlly serve small de­
positors 81Ild small-to-me<il um-stzed business 
firms. 

In any branching state, shop the mortgage 
departments of a branch bank and an inde­
pendent in the same area for a home loan. 
Then shop the same banks for a business loan 
for a small company starting out or expand­
ing its operation. You w1ll find that the aver­
age famlly, the average small business gets 
better service and better rates from the unlt 
bank. 

BRANCHING MEANS HIGHER COSTS 

Even supporters of branch banking have 
admitted such a system means higher costa. 
Branch offices with absentee ownership take 
more money to run than independent local 
units. Increased costs of maintaining more 
omces with more personnel and equipment 
lead to increased cre<ilt costs. Service charges 
in the branch banks of New York, for exam­
ple, are commonly higher than unit banks in 
Chicago. 

A large number of studies which have been 
done by the research departments of the vari• 
ous Federal Reserve Banks and others in<ii­
cate that claims of greater efficiency in 
branch or holding company banks cannot be 
supported. 
THE PEOPLE HAVE NOT ASKED FOR BRANCHING 

If there are no clear economic advantages 
to banking concentration, why is there pres­
sure to allow such concentration? The people 
of Texas have certainly not asked for this 
change in our banking structure. 

One answer 1s that the larger banks 1n 
Dallas and Houston would love branching. 
They would love to follow their customers to 
the suburbs, would love to get a piece of the 
action in the many flourishing cities and 
towns of Texas. If they are allowed to expand 
via branching, it w111 not bring an advantage 
to the consumer. The consumer will lose­
lose because the larger bank must always put 
the interests of its larger customers first, lose 
because local control and ownership will be 
lost, lose because the personal touch will be 
lost. 

UNIT BANKS-THE INNOVATORS 

Banking concentration also tends to be 
unfriendly to new ideas. In many places it 
is the small banks that have pioneered such 
things as charge-card banking, which were 
later adopted by the big banks. Small banks 
can afford to innovate. When a big system 
makes a change, it has to be made in all 42 
or 200 offices, and management 1s under­
standably wary of making a king-sized mis­
take. 
ECONOMIC POWERS BECOMES POLITICAL POWD 

Power tends to snowball. Studies have 
shown that in the process of banking con­
centration, a parallel concentration occurs 
1n commerce and industry. Smaller businesses 
in Europe, for instance, have virtually dis· 
appeared, and the opportunity for new small 
enterprises has all but vanished. 

Then, too, banking concentration 1s more 
than economic power. It goes hand in hand 
with polltical power-that 1s the nature ~f 
things. Do the people of Texas want to hand 
over that kind of power, with all its poten­
tial for abuse, to a handful of bankers? 
Would that be in the public interest? 

TEXAS: NO. 1 IN N11MBD OJ' BANKS 

Texas is not underbanked. It has more 
banking institutions than any other state. 
Not one citizen of this state 1s without legit­
Unate banking service. Branch bank.lng would 
mean that the financial needs of the people 
of Texas would be made subservient to the 
credit demands of corporations headquar­
tered around the country and overseas. 

What would branching aocompllsh other 
than the swallowing up of existing banks? 

Change in all things 1s ineVItable. And 
there's nothing wrong with change when 
improvements result. But the unit banking 
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system has been and is working effectively 
tor the people of Texas. In the absence of 
any evidence of public benefit from branch­
ing, why change it? Indeed, in view of the 
real disadvantages and dangers of concen­
tration, to invite branching is to invite dis­
aster. The first step in this invitation to dis­
aster would be the removal of the branch 
banking prohibition from the Texas Con­
stitution. 

CAUSE FOR OPTIMISM 

Despite the opposition we face from the 
very large, expansionist banks, Texas inde­
pendent bankers are optimistic. 

First, the people are becoming fed up with 
the economic dislocations that are occurring 
1n many economic sectors because of con­
centration, most recently in the oll and food 
processing indtistries. One of our big jobs 
1s to reach the public consciousness with the 
message that the Texas banking system is 
one of the few remaining bastions of diffusion 
and competition. The people of Texas are 
not asking for a more concentrated form 
of banking. 

Second, independent banks are a growing 
torce both in Texas and in the nation. 
Growth in membership in the Independent 
Bankers Association of America is a reflec­
tion of this increasing determination by in­
dependent banks to roll back the forces of 
banking concentration. The number of mAA 
member banks in Texas has nearly doubled 
in the last 10 years-from 325 in 1964 to 
more than 600 today. Five years ago 421 Texas 
banks were mAA members and just one year 
ago the number was 521. 

A similar growth pattern has developed 
nationally. The mAA today has 1,000 more 
banks than it did 10 years ago, growing from 
6,243 member banks in 1964 to 7,240 banks 
today. 

Just five years ago the mAA had 6,607 
members, and one year ago the total was 
7,130 banks. 

Texas and ruino1s lead the nation in mAA 
membership. 

IBAA HEADS FOR TEXAS IN MARCH 

Third, an event wUl occur in Texas, March 
21-23, which should have a further unifying 
etfect on our independent banks. I refer to 
the 44th annual mAA convention at the 
FaJ.rmont Hotel in Dallas, which wUl bring 
together independent bankers from through­
out the nation. 

In addition to the opportunity which in­
dependent bankers will have to exchange 
ideas, the convention program will feature 
an outstanding array of nationally-known 
speakers. These will include Dr. Walter 
Heller, chairman of the Council o! Economic 
Advisers under Presidents Kennedy and 
Johnson; consumer advocate Ralph Nader; 
Chairman Wright Patman of the House 
Banking and Currency Committee and Fed­
eral Reserve Governor Robert Holland. Also 
invited to speak was Texas Governor Dolph 
Brisooe. 

we invite every Texas independent banker 
to participate in what promises to be one of 
the most exciting conventions in mAA 
history. 

SOMETHING BASIC IN COMMON 

It 1s most fitting for a national association 
of independent banks to gather in Texas. 
Texas was born out of a desire for inde­
pendence, and in no state does the fiame of 
independent banking burn more brightly 
today. The mAA began because 28independ­
ent bankers fiercely desired to retain their 
independence. Their determination has 
united 7,240 independent banks into a strong 
national organlza.tion. Texas and the mAA 
thus have SOJnething very basic and very im­
portant 1n common. 

Now we are in another fight for whAt we 
belleve Is best for Texas and our nation. That 
ftght is for independence---etUl a sacred 
word 1n Texas and one that bringll tears to 
the eyes of its citizens. 

I know that leaders of multibank holding 
companies do not believe they are destroying 
one of the last strongholds of free enterprise, 
but in truth they are. 

But they speak only for a few large or­
ganizations--the mAA speaks for those 7,240 
banks throughout the nation and the more 
than 600 banks in Texas that believe in that 
kind ot banking system that serves people 
best--independent, community banking. 

NATIONAL CANCER ACT EXTENSION 
(Mr. ROGERS asked and was given 

permission to extend his remarks at this 
point in the RECORD and to include extra­
neous matter.) 

Mr. ROGERS. Mr. Speaker, I am, along 
with Chairman STAGGERS, Mr. KYROS, Mr. 
PREYER, Mr. SYMINGTON, Mr. RoY, Mr. 
NELSEN, Mr. CARTER, Mr. HASTINGS, Mr. 
HEINZ, and Mr. HUDNUT, all members of 
the Subcommittee on Public Health and 
Environment, introducing legislation to 
extend the National Cancer Act of 1971. 
On the Senate side, Mr. KENNEDY is in­
troducing a companion bill. 

Three years ago, we passed into law 
provisions which were intended to place 
a clear priority on finding answers to the 
most dreaded disease mankind has ever 
known. 

Much has been done in this area since 
we provided tools for an accelerated ef­
fort. The Director's report on the overall 
efforts should be forthcoming within a 
month. But I would like to touch briefiY 
on just a few of the accomplishments 
that the Cancer Act has given the people 
of this Nation. 

First, cancer research and supporting 
activities have more than doubled under 
provisions of the National Cancer Act of 
1971. 

The law provided for the establishment 
of 15 comprehensive centers. At this time 
we have 12 in place and operating includ­
ing 3 which were in existence before 
the law. By July 1974, at least six addi­
tional comprehensive centers will be un­
derway. At that time, well over one-half 
the population should be close enough for 
a patient to visit a comprehensive cancer 
center for a consultation and return 
home the same day by surface transpor­
tation. 

These centers, in addition to doing re­
search which is vital to the overall effort, 
also provide treatment for victims, re­
habilitation counseling, and outreach 
programs which are designed to bring to 
the area physicians the latest knowledge 
and techniques developed for the detec­
tion and treatment of patients. 

The latter point is extremely impor­
tant. For estimates now show us that 
nearly 110,000 Americans die each year 
from a form of cancer which is either 
curable or treatable. This means that if 
the knowledge we presently have were 
only disseminated to the general public 
and to physicians, we could radica.J.Iy re­
duce the death rate of cancer in the Na­
tion. And the National Cancer Act is 
making good progress in accomplishing 
this. 

In addition to the centers, seven major 
hospitals are involved in demonstration 
programs with practicing physicians and 
health workers. 

Second, we have established, a.s called 
for in the law, a cancer control program. 

With the existing state of the art, we 
find that many cancers are curable or 
treatable if we can detect them at early 
stages. The control programs are de­
signed to make sure that, for instance, 
women have Pap tests and breast exami­
nations. The simple breast examination 
is one of the most effective devices we 
use against the cancer that ktlls more 
women than any other. This year, in 
conjunction with the American Cancer 
Society, more than 100,000 women will 
have examinations which could literally 
save their lives. 

The National Cancer Institute, direct­
ly, and through grants and contracts, 
have initiated or expedited research proj­
ects in chemotherapy and immunology. 
The use of chemotherapy has already 
reaped benefits, and the concept that 
our own bodies can, with help, develop 
immunity, is a most promising area. 

One of the less identifiable, but im­
portant area developments which has re­
sulted from the Cancer Act is that in­
stitutions and individuals are communi­
cating with each other. This leads to a 
reduction in efforts and an increase in 
the state of the art. 

The extention legislation which we are 
today introducing basically makes minor 
changes to a law which most feel is a 
sound and effective one. Possibly the 
most obvious change is the elimination 
of the number of comprehensive centers. 
The law calls for 15. We now feel that 
this limitation on the number of centers 
should be released if the establishment of 
additional centers should come out of 
the basic appropriation to NCI. 

It would now appear that we may need 
about 35 centers to form a geographic 
network which will insure that 75 per­
cent of all Americans could be within 
reach of a comprehensive center by 
ground transportation for a visit and be 
able to return home the same day. 

I would add that the amendments 
which we are recommending have also 
been recommended by the National 
Cancer Advisory Board. At this time, 
I would like to include in the RECORD a 
section-by-section analysis of the 
changes which we propose to make. 

We have scheduled hearings on this 
legislation for February 5-6, and I would 
appreciate hearing from my colleagues 
on any phase of this legislation. 

I would like to take this opportunity 
to commend the work that the Director 
of the National Cancer Institute, Dr. 
Frank Rauscher, has done and also con­
gratulate Benno Schmidt for his lead­
ership a.s Chairman of the President's 
panel. 

The analysis follows: 
THE NATIONAL CANCER ACT AMENDMENTS 

OF 1974 
SECTION-BY-SECTYON ANALYSIS 

Section 2.-Amends section 402 (b) of the 
Aot to provide that only direct costs, and 
not indirect Costs such as overhead, of re­
search and training grant applications shall 
be considered in determining whether or not 
an appllcation shall be exempt from review 
by the Na.tional Cancer Advisory Board. 

section 3.-Amends section 407(b) (7) of 
the Act to allow the Director of the National 
cancer Ins1ittute more autonomy and tleZil­
bUlty in the use ot tra.lnlng stipends, fellow­
ships, and career e.wa.rds. • 
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Section 4.-Amends section 408 (a) to de­
lete any reference to a specifl.c number of 
can<:er research and demonstration centers. 
By July 1974, when the current law expires, 
all fi!teen ceDJters caJ.led for in the Act will 
have been established. This would a.llow the 
authorlty to continue and not be limited to 
the establishment of fifteen centers. 

Bection 5.-Am.ends section 409 (b) to au­
thorize appropriations of $50,000,000 for fls­
ca.l 1975, $65,000,000 for fiscal 1976, and $85,-
000,000 for cancer control programs in co­
operation with State and other health 
agencies in the diagnosis, prevention, and 
treatm.ent of cancer. 

Section 6.-Am.end.s section 401 (1) of the 
Aot to increase the number of experts and 
consultants assisting the members of the Na­
tional Cancer Advisory Board from fifty to 
one hundred. Further amends seotion 410 
of the Act to add a new pa.ra.gra.ph authoriz­
ing the Director of the Na-tional cancer In­
stitute to award grants for construction, al­
teration, and renovation of basic research 
laboratory facULties, including those related 
to biohazard control. This provision 1s neces­
sary in view of the need to create safe en­
vironments for researchers working with 
dangerous viruses. 

Section 7.-Am.end.s section 410(C) of the 
Act to authoriZe appropriations of $750,-
000,000 for fiscal year 1975, $830,000,000 for 
fisoa.l 1976, and $985,000,000 for fiscal 197'7. 

PEACE-A HOPE 

(Mr. SIKES asked and was given per­
mission to extend his remarks at this 
point in the REcORD and to include ex­
traneous matter.) 

Mr. SIKES. Mr. Speaker, peace in the 
Middle East is a hope, not an actuality. 
Nevertheless, it is a strong hope. It also is 
the first time ever that both Arabs and 
Israelis have been willing to negotiate 
directly in the search for peace. 

Actual accomplishments thus far have 
been minor and lim1ted to Israel and 
Egypt. They include a cease-fire, the be­
ginning of withdrawal of forces to agreed 
lines, and a willingness to reopen the 
Suez. But the pattern for conciliation has 
been established and other Arab nations 
are beginning to fall in line. 

There remain the more knotty prob­
lems of an actual treaty of peace with 
new lines of separation which will pro­
vide bu1fer zones for Israel and which 
the Arabs can accept. There is the very 
d111icult problem of Jerusalem, the con­
trol of which both sides demand. And 
there is the barely mentioned problem of 
Palestinian refugees, which may be the 
most difficult problem of all. These are 
the Palestinians who were dispossessed of 
their lands by the Israelis and whom the 
Arabs would not accept. They live in 
concentration camps where hate and 
bitterness are rampant and they provide 
most of the Arab terrorists. 

But for the impressive start toward 
real peace 1n the area, America and the 
world-and especially the warring na­
tions--can thank Henry Kissinger. The 
American Secretary of State has carried 
the load of peacemaker almost single­
handedly. He has shuttled from country 
to country .carrying messages and need-
ling concessions which both sides were 
too stubborn to do for themselves. He has 
made progress. The Russians have not 
helped. There 1s little to indicate that 
they really want peace. World peace is 
not part of their plan. 

From these efforts there will be fallouts 
for America. The Arabs have long wanted 
to be our friends. They now are apprecia­
tive for the obvious effort of this country 
to be fair to all sides. Oil shipments will 
follow. So will trade, and there are many 
items the Arabs want to buy from us. 

It will require months to complete the 
work for a lasting peace and there are 
still difficult days ahead. The important 
thing is that a mea.nlngful effort is under­
way and this operation can be a very 
important step toward peace in our time 
for most of the world. 

AMERICANISM 

<Mr. SIKES asked and was given per­
mission to extend his remarks at this 
point in the RECORD and to include ex­
traneous matter.) 

Mr. SIKES. Mr. Speaker, I am very 
proud, indeed, to submit for reprinting 
in the RECORD the winning essay on 
Americanism in the competition for Air 
Force personnel attending the Aerospace 
Defense Command Leadership School at 
Tyndall Air Force Base, Fla. It was writ­
ten by Sgt. Michael D. Fleury. My warm­
est congratulations are extended to Ser­
geant Fleury for a masterful work and 
to the Air Force for its sponsorship of 
such worthwhile programs. 

The essay follows: 
AMERICANISM 

(By Sgt. Michael D. Fleury) 
Refiecting upon the word "Americanism," 

my mind is fiooded with bits and pieces of 
my proud heritage. 

America, the melting pot of all nations. 
The land where the weak are very strong, 
and all are free, all are proud. 

America is the epitome of civilized man's 
efforts toward the perfect self-government. 

America, a land in which every man re­
gardless of race, creed, sex, or national 
origin can breath deeply and swell his chest 
with pride in the knowledge that he is a part 
of the greatest of nations. A land where all 
cast one vote, all decide where all are one 
and one 1s all. The land where all are broth­
ers, united in the effort to maintain their 
freedoms. 

Now and then, my wandering thoughts are 
caught up by my conscious and I stop to 
ponder, to marvel at my extreme good for­
tune, and I ask myself, "Why should I be 
the lucky one, why was I born an Ameri­
can?" 

"I cannot find the answer. Certainly, I am 
no better than any other man on this earth. 
Yet I have so much more than m1111ons upon 
mllllons of less fortunate, merely by being 
born in this time and in this great nation. 

Since the day that I became aware of 
other nations and other peoples, that ques­
tion has remained unanswered, as it w111 be 
long after my last breath. 

Realizing this, and thanking God al­
mighty, I walk tall, I salute gratefully and 
most proudly all who have passed these great 
gifts of freedom on to me. 

And I bow my head in silent gratitude to 
all my forefathers who struggled so valiantly, 
suffered so bravely, and died so freely so that 
I, who have no right other than birth, could 
treasure and exercise the freedoms and Uber­
ties that I do. 

I pledge my every waking moment to the 
defense and continuation of these precious 
pearls of wisdom. I will proudly pass them 
on to the next generation. 

My prayer 1s one of utmost thanktul.ness. 
I also pray that I may be deserving of the 
oceans of tears, sweat, and blood that have 

been shed so that I could walk these meadows 
a free man. 

I am but a grain of sand in a great desert. 
one among many. But I am strong and proud, 
healthy and educated. 

I have more than many. I am an Amerl .. 
can. 

INVALID INCREASE IN AIR FARES: 
REQUEST FOR RESTITUTION 

<Mr. McFALL asked and was given 
permission to extend his remarks at this 
point in the RECORD and to include ex­
traneous matter.) 

Mr. McFALL. Mr. Speaker, on Decem­
ber 26, 1973, 23 of my colleagues and I 
joined Congressman JoHN E. Moss in 
asking a. Federal Court of Appeals to set 
aside a Civil Aeronautics Board order 
and grant relief to the traveling public 
for overcharges from airline fares pre­
viously held to be "unlawful" by the 
court. On July 9, 1970, the court held 
CAB Order 69-9-68 was invalid; the 
fares based on the order were held "un­
lawful"; and the case was remanded to 
the Board for further proceedings con­
sistent with the court's opinion. 

In a brief filed with the U.S. Court of 
Appeals for the District of Columbia, we 
said that the traveling public was equi­
tably entitled to relief from these Ulegal 
fares and that the Civil Aeronautics 
Board had erroneously found these fares 
to be just and reasonable and not other­
wise unlawful because it had not taken 
into consideration ratemaking stand­
ards similar to those it had established 
in the ''Domestic Passenger Fare Inves­
tigation," docket 21866. We pointed out 
to the court that C.A.B. 73-7-39 reflects 
acceptance of capacity standards some 
33 percent less stringent than what the 
Board has declared to be reasonable in 
the "Domestic Passenger Fare Investi­
gation"; a 55 percent load factor and 
zero dilution rate, or an effective 55 per­
cent normal fare load factor standard in 
the "Domestic Passenger Fare Investi­
gation," on the one hand, versus a 48.9 
percent actual load factor and approxi­
mately a. 16 percent dilution rate, or an 
effective 41.1 percent normal fare load 
factor in Order 73-7-39. This means thast 
the Board has found airline fares some 
33 percent greater than its own definition 
of adequate and eftlcient service would 
have required, to be "not unjust or 
unreasonable." 

Our brief of December 26, 1973, asks 
the court for relief from these over­
charges in the form of either restitution 
to members of the public who were called 
upon to pay the illegal October 1969 
fares, or by the establishment of a fund 
or reserve against wl .. Jch future fare in­
creases can be charged. Specifically, we 
ask the court to grant relief of at least 
$213,519,000, the full amount we have 
demonstrated carrier revenues were in 
excess of what just and reasonable fares 
would have produced during the period 
in question or, in the alternative, $5,-
553,765, which represents a ratio of the 
carriers' revenue attributable to Octo­
ber 1969 fare increase to total carrier 
revenues of the year ending September 
30, 1970, applied to the carriers' net op­
eratmg profit for the year ended Septem­
ber 30, 1970. 
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The brief and supporting material 

which we filed follows. The names of the 
Members of Congress who flled this brief 
are listed in the document. 
[In The UNITED STATES COURT OF AP­

PEALS For The DiStrict of Columbia Cir­
Cuit, No. 78-1772] 

JOHN E. Moss, ET AL., PETITIONERS, 

v. 
CiviL .AERONAUTICS BOARD, REsPONDENT. 

PETrrlON FOB REviEW OF 0BDEB 78-7-39 OF THE 
CiviL .AERONAUTics BoARD 

BBIEF FOB PETITIONERs-ISSUE PRESENTED • 

This case presents the iSsue whether the 
travellng publlc is entitled to restitution or 
other appropriate relief by reason of the 
unlawful domestic passenger airlines fares 
which went into effect on October 1, 1969 
and remained in etrect for more than a year 
thereafter. 

REF'EBENCES TO PARTIES AND RULINGS 

The parties to thiS case are Petitioners 
John E. Moss, Glenn M. Anderso:J., Thomas 
L. Ashley, George E. Brown, Jr., Phillip Bur­
ton, James C. Corman, John D. Dingell, 
Don Edwards, Richard T. Hanna, Augustus 
F. Hawkins, Chet Holtfteld, Harold T. John­
son, Robert L. Leggett, John McFall, Spark 
M. Matsunaga, Joseph G. Mlnlsh, Patsy T. 
Mink, Jerry L. Pettis, Thomas L. Rees, Peter 
W. Rodino, Jr., Edward R. Roybal, Bernie 
Slsk, Charles M. Teague, Lionel Van Deerlln. 
and Jerome R. Waldie; and the respondent 
Civll Aeronautics Board. Sixteen airllne car­
riers and Keith Roberts have been granted 
leave to intervene. 

The ruling under review is Order 78-7-39 
of the Civil Aeronautics Board, issued on 
July 11, 1973. 

STATEMENT OF THE CASE 

Introduction 
This is the sequel to Moss v. C.A.B., 139 

U.S. App. D.C. 150, 430 F. 2d 891 (herein­
after "Moss I"), decided by this Court on 
July 9, 1970. The ease originated in a chal­
lenge upon Civil Aeronautics Board Order 
69-9-68, issued on September 12, 1969, by 
which the Board, in cooperation with the 
regulated industry, promulgated a new for­
mula for calculating domestic passenger air­
line fares and announced that it would 
permit tarlffs based on that formula to go 
into effect as of October 1, 1969. The car­
riers all tiled such tarltrs, resulting in a 
6.35 percent nationwide, industrywlde fare 
increase. Moss I concluded that Order 69-9-
68 had "determined" airline rates within 
the meaning of the Federal Aviation Act, 
49 U .S.C. § § 1301 et seq .1 and that the Board 
had failed to abide by the statutory require­
ments for ratema.king. Order 69-9-68 was 
held invalid; the fares based on the order 
were held "unlawful"; and the case was 
remanded to the Board for further pro­
ceedings consistent with the Court's opinion. 

STATEMENT OF FACTS 

Three kinds of "further proceedings" have 
ensued: (a) the Domestic Passenger-Fare In­
vestigation (hereinafter the "DPFI"). an ex­
tensive examination of various aspects of air­
Une ratemaklng; (b) the etrort to re-estab­
lish lawful fares to replace those declared 
unlawful by Moss I; and (c) a proceeding 
instituted by the Board upon a supplemental 
complaint filed by petitioners, for the pur­
pose of determining what rellef should be 
granted the travellng public by reason of the 
unlawful fares that prevailed after OCtober 
1, 1969. Th1s last proceeding lies at the heart 
of the present controversy, but all three types 
of "further proceedings" bear on the case. 
The record is, therefore, both voluminous 
and complex, and t'his Statement w1ll de-

Footnotes at end of article. 

scribe only those portions which are of prime 
signtficance. Further details are discussed in 
the Argument, and a chronological summary 
of developments 1s set out in Addendum B 
attached to this brief. 

I. The DPFI 
On April 21, 1969, petitioners requested 

that the Board institute "a general rate pro­
ceeding to investigate the structure and con­
struction of a1r passenger fares" in order to 
develop the background necessary !or setting 
fares and evaluating carrier fare proposals. 
The Board had never in its history adopted 
guidelines interpreting the "rule o! ratemak­
ing" set forth in section 1002(e) of the Act. 
While standards for carrier rate of return 
had been established, the agency had shown 
no comparable interest in measuring carrier 
costs. Fares had always been considered in 
light of the carriers' experienced and pro­
jected costs-with no inquiry into the rea­
sonableness of these cost figures or whether 
they complied with the statutory require­
ments of adequate, emcient, and low-cost 
service. Rates had been made on a "cost­
plus" basis by simply adding a return ele­
ment to the carriers• cost projections. 

Because the carriers compete for passen­
gers and because price competition 1s VirtU­
ally unknown to the industry, the carriers 
have historically engaged in intense "cost 
competition," vying with each other through 
increases in capacity, amenities, advertising, 
and other costs. The combination of cost 
competition and cost-plus ratemaklng makes 
it virtually impossible !or the carriers to 
earn the return that the Board regards as 
reasonable or for fares to decrease. Higher 
fares lead to intenstfted competition through 
higher and higher costs which, in turn, gen­
erate pressure for stlli higher !ares. Peti­
tioners requested a general rate investigation 
and the establishment of cost-oriented rate­
making guidelines which would break into 
this cycle by providing incentives for more 
emcient, lower-cost service.' 

Petitioners' request for a general rate in­
vestigation was left pending when the Board 
issued Order 69-9-68 in September 1969. On 
January 9, 1970, this Court deferred action 
on petitioners• motion for interlocutory re­
lief against the October 1969 fare increase 
"to perinit respondent to consider and to act 
upon petitioners' complaint now pending be­
fore it." And on January 29, 1970, the Board. 
issued Order 70--1-47, instituting the DPFI. 
The investigation was divided into ten sep­
arate "phases," covering aircraft deprecia­
tion, treatment of deferred federal income 
taxes, treatment of leased aircraft, joint 
fares, discount fares, seating configurations, 
load factors, fare level, rate of return, and 
!are structure.a F1nal decisions have been 
rendered in all of these phases except that 
dealing with fare structure. As described 
more speciflcally hereinafter. the DPFI has 
amply confirmed the view that cost guide­
lines are necessary for proper airllne rate­
making under the statute and that rates 
made in the absence of such guidelines are 
irrational and excessive. 

II. Resetting of fares for the future 
The decision in Moss I on July 9, 1970 

placed the status of the then prevailing fares 
in doubt.' A remand to the Board was nec­
essary to pennit the agency to achieve "a 
resetting of fares . . . for the future." Demo­
cratic Central Committee of the District of 
Columbia v. W .M.A.T.C., No. 21,865, June 28, 
1973 (sUp opin., pp. 75-76). 

In a filing dated July 24, 1970, petitioners 
urged the Board to hold publlc hearings and 
reset lawful fares consistent with the statute 
and subject to judicial ~evlew. Petitioners 
argued that the Board bore a large measure 
of responsibility for the errQrs noted in Moss 
I and that 1t should undertake to correct 
those errors itself. Petitioners suggested that, 
pending the zesettlng of lawful !ares, the 

Board should summarily reestablish the lower 
fares that were in etrect prior to October 1, 
1969; those fares had never been challenged 
and could thus be presumed lawful. 

Instead the Board elected to continue the 
prevailing unlawful fares. On July 28, 1970, 
it issued Order 70-7-128, call1ng for new tarltr 
proposals from the carriers. It announced 
that these proposals should be constructed 
without reference to the formula set forth in 
Order 69-9-68, and should become etfective 
on October 15, 1970. In the meantime, the 
fare-s declared unlawful in Moss I would re­
main in etfect. On July 29, 1970, the Board 
moved this Court to stay its mandate in 
Moss I for a period of 90 days in order to 
provide time for the establishment of new 
fares in this manner. Petitioners opposed the 
requested stay of mandate, contending that 
the prevailing fares were even more objec­
tionable than those originally brought to the 
Court's attention,6 and that the carrier filings 
contemplated by Order 70--7-128 could not 
achieve a resetting of lawful fares. 

On July 30, 1970, this Court granted the 
stay requested by the Board. The carriers 
proceeded to submit new tarltr filings, most 
of which were based directly on the formula 
set forth in Order 69-9-68. And on September 
24, 1970, by Order 70--9-123, the Board per­
mitted fares identical to those preva111ng on 
July 9, 1970 to remain in effect indefinitely. 
The agency accomplished this by suspending 
all other proposed tarlffs on the ground that 
they "may be ... unlawful" and permitting 
all carriers to file new tariffs embodying the 
prevailing fares. 

On October 7, 1970, petitioners asked the 
Court to grant a further stay of its Moss I 
mandate as an expression of disapproval of 
the Board's method of "resetting" lawful 
fares. This request was denied on October 27 
1970. • 

Except for increases in first-class and dis­
count fares, domestic passenger fares re­
mained essentially unchanged until Board 
Orders 71-4-59/60, on April 9, 1971. The first 
of these orders held on a tentative basis that 
the carriers were entitled to fares at a maxi­
mum level 9 percent above the existing fares.e 
Board Order 71-4--60 held that, in the interim 
before Order 71-4-59 became final, the car­
riers were entitled to fare-s at a maximum 
level 6 percent above existing fares. 

Petitioners sought reconsideration of 
Orders 71-4-59 ;60, contending that the 
Board had again accepted important ele­
ments of the carriers' cost projections at face 
value, without scrutiny for reasonableness. 
However, new fares based on Order 71-4-
59/60 went into etrect on May 7, 1971. In 
Order 71-6-138, dated June 28, 1971, the 
Board denied petitioners• request for recon­
slderation.7 

Petitioners are dismayed that the 
Board has continued to regard fare In­
creases as the panacea for all probleins en­
counte;ed by the airline industry. The 
agency s pliant acceptance of the carriers• 
preference for high-cost, high-fare service 
does not appear consistent with either the 
letter or the sptrlt of the Federal Aviation 
Act. The situation is analogous to that de­
scribed in Democratic Central Committee of 
the District of Columbia v. W .M .A.T.C., No. 
24,938, June 28, 1973, where the Court re­
ferred to the agency's "erroneous postulate" 
that "it was compelled-no matter to what 
level lt must raise the fares, how substan­
tial the fall in ridership, and how financially 
sick [the carrier) Inight be--to set the fares 
so that (the carrier) could always earn a 
proftt." (slip opin., p. 51) Indeed, because of 
the wasteful cost competition in which the 
carriers are engaged, the Board's ratemaking 
approach appears even more misguided than 
the one involved in the Democratic Central 
CommUtee case. The combination of such 
competition and cost-plus ratemaklng 
works at direct counterpurposes with both 
the goal of producing adequate profits tor 
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the carriers and that of achieving low fares 
for the public. 

However, petitioners have lacked the re­
sources to pursue each of the Board's deci­
sions through the available channels of 
Judicial review. It is clear that Order 71-4-
69, on April 9, 1971, constituted agency rate­
making subject to such review. Since that 
order was not challenged, and since it is now 
beyond review, the fares fixed therein must 
be presumed lawful. Petitioners therefore 
concede that a "resetting" of lawful fares 
was achieved when these fares went into 
effect on May 7, 1971 and that the charging 
of unlawful fares based on Order 69-9-68 
finally came to an end at that time. This case 
therefore involves fares that were in effect 
from October 1, 1969 through May 6, 1971. 
III. Proceeding to determine relief for the 

public from the October 1969 fares 
For present purposes the most important 

"further proceedings" following Moss I are 
those concerning relief from the unlawful 
fares charged by the carriers for more than a 
year. The issue here, in the words of Demo­
cratic Central Committee of the District of 
Columbia v. W.M.A.T.C., No. 21,865, June 28, 
1973, is "remediation of the consequences 
wrought by the order while it was actually 
operative." (slip opin., p. 76) 

on July 24, 1970, petitioners asked the 
Board to institute a proceeding to determine 
relief for the period from October 1, 1969 
through the date on which lawful fares would 
be re-established. Petitioners suggested that 
the proceeding deal with: (a) calculation of 
the sum exacted from the public by reason 
of the unlawful fares; and (b) determination 
of the proper disposition of this sum. ThiS 
court's orders of July 30, 1970, and Ober 30, 
27, 1970, relating to the mandate in Moss I, 
both took notice of petitioners' request for 
a relief proceeding.8 On September 15, 1970, 
by Order 70--9-73, the Board called tor briefs 
from the parties on various questions pertai 
taining to the proceeding. And on February 
25, 1971, by Order 71-2-109, a relief proceed­
ing was instituted. 

Order 71-2-109" defined the scope of the 
proceeding as follows: 

A. The proceeding would serve "to clear 
the air concerning the fares in effect from 
October 1, 1969 through October 14, 1970" 
(p. 5) and to assist in resolution of several 
class actions brought against the carriers 
following Moss I;ro 

B. The issue to be resolved would be 
whether the fares in question "were unjust 
and unreasonable, and if so, the amount of 
any overcharges that resulted for the period 
in question" (p. 3); 

c. The questions whether the Board has 
power to grant relief, and the form that 
appropriate relief might take, would be de­
ferred "untll such time as the factual Issue 
of reasonableness is ready for decision" (p. 
3); 

D. The proceeding would concern only "the 
reasonableness of the general level of fares 
which took effect on October 1, 1969," "the 
returns to the carriers which they produced," 
and "their conformance as a whole to the 
standards of sections 1002(e) and 102 of the 
Act." (p. 8, n.5) 

In a request for reconsideration dated 
March 8, 1971, petitioners urged the Board 
to take specific steps to ensure the fairness 
ot the adversary proceeding It was institut­
ing. The proceeding, involving fares unlaw­
fully set by the agency in cooperation with 
the carriers, was unique in the Board's his­
tory. Petitioners had argued againSt thoae 
fares and for rellef for the public since mld-
1969. Elemental fairness dictated that the 
publ1c's position be tully and fairly repre­
sented in the forthcoming proceeding, and 
th1s was not the normal case in which such 
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representation should be entrusted to the 
Board. 

For these reasons petitioners requested a 
relief proceeding "which puts as little bur­
den on them as possible and places the 
burden to the maximum extent elsewhere." 
Specifically, they urged the Board to pro­
vide, or to order the carriers to provide, for 
reimbursement of the costs which they 
might reasonably Incur In the proceeding, 
such as travel expenses, fees tor experts and 
other witnesses, and legal fees. In addition, 
petitioners asked the Board to make avall­
able such further assistance, including as­
sistance from its Bureau of Economics, as 
petitioners might reasonably find necessary. 

By Order 71-5-65, dated May 13, 1971, the 
Board rejected these requests for assistance. 
One week later, trial examiner Ross I. New­
mann ordered preliminary submissions from 
the parties dealing with the issues presented, 
the information and evidence needed, and 
proposed procedural dates. A Prehearing Con­
terence was set for July 29, 1971. 

Petitioners' pretrial submission, on July 20, 
1971, contained a detailed statement of the 
issues presented, including speclftc requests 
that the proceeding cover the "basis [on 
which] the Board ... [made] Its determina­
tion as to the reasonableness of fares in Or­
der 69-9-68" and the question whether the 
fare structure embodied in those fares was 
consistent with the Federal Aviation Act. 
Petitioners also sought detailed data on car­
rier costs, revenues, and traffic, both on a 
systemwide basis and with respect to rep­
resentative city pairs; and information re­
garding ex parte contacts between carrier em­
ployees or agents and the Board or its 
employees relating to either the fares under 
investigation or the relief proceeding itself.u 

On August 7, 1971 Examiner Newmann is­
sued a Prehearing Conference Report re­
Jecting most of petitioners' requests. Infor­
mation about ex parte contacts, representa­
tive city pairs, and cost and revenue data 
computed on an hourly basis was all denied. 
Petitioners excepted to the Prehearing Con­
ference Report, arguing that the information 
they had requested was needed for a thorough 
investigation of the October 1969 fares.u On 
September 3, 1971, Examiner Newman Issued 
a Supplemental Prehearing Conference Re­
port, rejecting all of petitioners' contentions. 

On December 3, 1971, petitioners submitted 
the testimony of Richard W. Klabzuba as 
their direct Exhibit MOC-T-1 (App. -). Mr. 
Klabzuba had previously testified before the 
Board on two occasions and had authored a 
number o! published papers dealing with air­
line earnings, costs, and other matters per­
tinent to the industry. He had attempted to 
determine what overcharges, if any, had been 
produced by the October 1969 fares, but had 
been hindered by the Inadequacy of the 
data made avallable by the carriers. Mr. 
Klabzuba suggested, however, that the issue 
of overcharges should be determdned by 
using specific guidelines to determine a 
reasonable level and structure of service dur­
Ing the period under investigation; the 
amount of revenue needed to produce that 
level and structure of service; and the 
amount of actual carrier revenues, if any, in 
excess of this need. 

On Januaey 21, 1972, petitioners sub­
mitted Exhibit MOO-T-2 (App. -), rebuttal 
testimony of Mr. Klabzuba, developing the 
points made in his direct testimony. Mr. 
Klabzuba noted that all the carriers had 
simply asserted that the costs they had in­
curred were reasonable, argued that they had 
not earned an adequMie return on invest­
ment, and concluded that the fares in ques­
tion did not produce overcharges. Mr. Klab­
zuba expressed the view that the public had 
been called upon to pay fares 1n excess of 
those needed to finance adequate and ef!lclent 
service, and the carriers' presentation did not 
refute thta point. He thought a proper h-.r­
lng in September of 1969 would have revealed 
that a fare increase was unwarranted. 

Hearings were held before Examiner New­
mann from February 22, 1972 through March 
1, 1972. Extensive testimony was taken both 
from carrier witnesses and from Mr. Klab­
zuba, the only witness to testify for petition­
ers. In the course of the hearings, petitioners 
submitted Exhibit MOC-1 (App. -), a chart 
reflecting various estimates of the over­
charges produced by the October 1969 fares, 
depending upon the level and structure of 
service deemed reasonable. Pursuant to a 
request from the Board's Bureau of Eco­
nomics, petitioners subsequently submitted 
Exhibit MOC-2, a computation supporting 
the estimates shown on Exhibit MOC-1. 

The Bureau of Economics was not helpful 
to petitioners. It declined even to take a 
position during the hearings before Examiner 
Newmann,18 and claimed to represent every 
one of the adverse parties involved.u Even­
tually, on brief, it releaved t.tself as yet an­
other voice supporting the carriers. 

On May 1, 1972, petitioners filed a brief 
with Examiner Newmann contending that 
the October 1969 fares had produced over­
charges equal to their revenue effect, approxi­
mately $265,000,000. In addition, petitioners 
argued that the carriers had falled to show 
that the fares in question were just and 
reasonable within the meaning of the Federal 
Aviation Act, that the relief proceeding had 
actually revealed the fares to be unjust and 
unreasonable, and that the fares had pro­
duced at least $250,000,000 1n revenues in 
excess of a just and reasonable amount. 

Examiner Newmann's Initial Decision, 
rendered on July 3, 1972 (App. --) ,u 
focused upon "the financial situation of 
the airlines," with particular emphasis on 
"low profttab111ty," (I.D. pp. 17-18, App. --). 
The Examiner held that "the issue of wheth­
er the fares charged . . . were reasonable 
can be resolved by examining the actual 
operating results experienced by the indus­
try' and that "the best overall index of 
the reasonableness . of the general level 
of passenger fares here under investigation 1s 
return on investment." (ID., p. 20 App. --) 
Examiner Newmann concluded that the car­
riers had not earned a reasonable return 
during the period under investigation. The 
specific guidelines proposed by petitioners 
to determine a reasonable level and struc­
ture of service were summarily rejected, as 
were their objections to the discriminatory 
features of the fare structure and to the 
unfairness of the relief proceeding.1s The 
fares in question were adjudged not unjust 
and unreasonable. 

Board review of Examiner Newmann's de­
cision was granted by Order 72-9--23, dated 
September 7, 1972. In their brief to the 
agency, filed on October 6, 1972, petitioners 
argued that Moss I justlfted relief !or the 
public of its own force, regardless of wheth­
er the October 1969 fares could be ra­
tionalized, long after their making, as not 
unjust and reasonable. Moss I had laid bare 
a serious and intentional violation of the 
Federal Aviation Act, and the Examiner's 
denial of all relief on the basis of the car­
riers' eamings was highly inappropriate. 
In addition, petitioners contended that the 
Justness and reasonableness of the fares 
in question had not been shown. It was 
clearly improper to hinge decision on "ac­
tual operating results experienced by the 
industry" (I.D., p. 20, App. --), since 
this approach might produce a ftnding of no 
overcharges even if carrier costs were blat­
antly unreasonable. If "justness and reason­
ableness" of the October 1989 fares was 
to be tested, It was necessary to apply an 
the standards of sections 1002(e) and 102 
of the Act, including standards requtrtng 
ef!lclency and low-cost service, without dis­
crimination. When reasonable standards 
were applied, lt became clear that substan­
tial overcharges had been exacted from the 
publlc.l'l 
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Oral argument was held before the Board 

on November 15, 1972. On July 11, 1973, the 
Board issued Order 73-7-39 (App. --) ,18 

upholding Examiner Newmann, finding the 
fares in question not unjust and unreason­
able, and dismissing petitioners' complaint 
for relief. The Examiner's findings and con­
clusions were generally adopted. The Board 
held that Moss I rested on mere "procedural 
error" (73-7-39, p. 4, n.8, App. --). and 
found that it would be "inequitable to re­
quire that any amounts collected under the 
tariffs should be refunded unless it is found 
that the fares were unjust and unreason­
able." (73-7-39, p. 9, App. --). It concluded 
that "the best ovemll index of the reason­
ableness of the general level of fares is 
return on investment." (73-7-39, p. 27, 
App. --) . Issues regarding the discrimi­
natory features of the October 1969 fares, 
the Board's power to award relief, and the 
appropriate form of relief were not 
reached.19 

on July 16, 1973, petitioners filed a peti-
tion in this Court for review of Order 73-7-
39. Various motions to intervene have been 
granted, and the case has been consolidated 
with Roberts v. O.A.B., No. 73-1790, by order 
dated October 17, 1973. 

ARGUMENT 

1. lntro4ucticm 
Moss I struck down a ratemaking system 

which the Board and carriers had followed 
for years. That system Involved private diS­
cussions between Board personnel and indus­
try representatives; fare proposals by the e&:­
riers based on these private discussions; a re­
sponse from the agency commenting upon 
the carrier filings and, if necessary, suggest­
ing alternatives; withdrawal by the carriers 
of their Initial proposals and the substitu­
tion of new tariffs conforming to the Board's 
specifications; and Board permission for the 
new tariffs to go into effect. Because all tariff 
proposals involved in this system were nomi­
nally initiated by carriers, only very limited 
judicial review was available under section 
1006 of the Federal Aviation Act. The notice 
and hearing requirements of section 1002(d) 
and the various ratemaking factors specified 
in section 1002 (e) could effectively be ig­
nored. 

Focusing on Board Order 69-6-68 and the 
substantial fare increase which it contem­
plated, petitioners challenged this entire sys­
tem. They argued that the increase had been 
granted in violation of sections 1002 (d) and 
1002(e), that it was not justified under the 
statute, and that the fare structure deter­
mined in Order 69-6-68 was discriminatory 
and unjust. Petitioners sought suspension of 
the tariffs ftled pursuant to Order 69-6-68 
and refunds or other appropriate relief for 
the traveling public. 

The Board admitted that it had approved 
the October 1969 fare increase "without com­
plying with the statutory procedural reqUire­
ments and criteria for rate-making by the 
Board." 139 U .8. App. D.C. at 152, 430 F .2d 
at 893. Its contention was that "1t was not 
required to adhere to the standards of sub­
sections (d) and (e) because ..• 1t was not 
determin.ing rates. . . ." 139 U.S. App. D.C. 
a.t 154, F.2d a.t 895. 

In Moss I, the Court rejected this conten­
tion. It held that "the procedure used by the 
"Board is contrary to the sta.tutoJY .rate-mak­
ing plan 1n that it fences the publlc out of 
"the rate-making process and tends to frus­
trate judicial review." 139 U.S. App. D.C. a.t 
152, 430 F.2d at 893. It found that .~ rates 
1n question had been "determin~ by the 
.Board, with the cooperation of the. carriers, 
-to be •a maximum reasonable rate for . the 
future.'" 139 U.S. App. D.O. at 1'5fit 430 P.2d 
.at 896. It stated: "we cannot b.elJi? b1,1t con­
.ctude that the Board Is only seekbig to avoid 
the strict requirements ot the rate-making 
:portion ot the statute and the resulting more 
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stringent judicial review." 139 U.S. App. D.C. 
at 169, 430 P.2d at 900. 

Noting that "there is more to rate-making 
than providing carriers with suftlcient rev­
enue to meet their obligations to their credi­
tors and to their stockholders," the Court 
rejected "any intimation by the Board that 
its responsibilities to the carriers are more 
important than 1ts responsibtlities to the 
public." 139 U.s. App. D.C. at 160, 161, 430 
F.2d at 901, 902. Moss I concluded: "Since 
the record shows, as the Board admits, that 
the public notice and hearing requirements 
of section 1002(d) were not observed in is­
suing the order of September 12, that order is 
invalid and the tariffs filed by the carriers 
based thereon are unlawful." 139 U.S. App. 
D.C. a.t 161, 430 F.2d at 902. The case was 
remanded to the Board for further proceed­
ings. 

The Board, through its "further proceed­
ings," has attempted to negate the practical 
effect of Moss I. The agency has decided that 
(a.) the illegality found by the Court could 
be rectified for the future by new carrier 
tariffs identical to those declared unlawful, 
as long as the Board order calling for such 
tariffs did not set forth explicit instructions 
for their preparation; and (b) the illegality 
could be rectified for the past by simply find­
ing that the October 1969 fares did not pro­
duce unreasonable carrier ea.rnings. Under 
the Board's approach, Moss I will have had 
no practical consequences on airline fares 
either for the future or for the past, and its 
only effect will have been minor and cos­
metic modifications of Board procedures."' 

Petitioners contend that meaningful relief 
should be awarded the public by reason of the 
illegal October 1969 fare increase. As dis­
cussed more fully below, that increase pro­
duced additional revenue for the carriers in 
the amount of $265,913,000. It produced rev­
enues that exceeded a. just and reasonable 
level by approximately the same amount. 
Restitution or similar relief is required by 
the controlUng precedents, and such relief 
is essential to discourage re-adoption of the 
ratema.king system struck down in Moss I or 
similar circumventions of the statute. This 
Court has the power to grant appropriate 
relief, and petitioners urge it to do so. 
II. Legal and equitable considerations support 

relief regardless of justness and reasonable­
ness 
Board Order 73-7-39 declares that it would 

be "inequitable" to require the carriers to 
make restitution, "absent a. finding that the 
fares were unjust and unreasonable." (p. 7) 
But the normal rule when a. tariff is found 
unlawful 1s that "the last lawful pre-existing 
rates are the effective rates to be applied by 
a. court in considera.ting restitution . . ." 
Middlewest Motor Freight Bureau v. United 
States, 433 F.2d 212, 224 (C.A. 8~ 1970); Chi­
cago M., St. P. & P.R. ao. v. Alouette Peat 
Products, Ltd., 253 F.2d 449 (C.A. 9, 1957). 
This rule has nothing to do with justness 
and reasonableness. The Alouette court noted 
that "a. rate, to have final lawfulness and 
validity, must be lawfully establlshed ... , 
must be just and reasonable . . . and nondis­
criminatory and nonprejud1cial . . • Lacking 
any of these essentials, it cannot be the valld, 
lawful rate even. though it becomes the ap­
pUcable rate by virtue of being on file with 
the Commission." 253 F.2d at 455 (footnotes 
omitted). The rates that went into effect on 
October 1, 1969 were not "lawfully estab­
lished," whatever else may be said of them. 
These rates ,had a. revenue impact of $265,-
913,000, and it is therefore this amount that 
represents the difference between "the last 
lawful pre-existing rates" and the amount 
which the carriers collected.a The pubUc 1s 
entitled to restitution or other relief with 
respect to this sum. 

As Examiner Newmann and the Board have 
noted (I.D., pp. 9-12, App. --; 73-7-39, p. a, 
n. 9, App. --,there are d11ferences between 
this case and Alouette.• Whlle Alouette in-

volved rates made 1n violation of a. valid or­
der of the Interstate Commerce Commission, 
this case involves rates made through co­
operation of the Board and carriers 1n viola­
tion of the Federal Aviation Act.23 These dif­
ferences provide no justification for a de­
parture from the general rule: "A rate once 
fixed remains established untU changed 1n 
some manner allowed by law." 253 F.2d at 
456. The rates in effect prior to October 1, 
1969 were not changed in a. manner allowed 
by law for well over a. full year after that 
date. 

It is true that the Supreme Court's deci­
sion in Atlantic Ooast Line R.R. v. Florida. 
295 U.S. 301 ( 1935), indicates that a restitu­
tional remedy is not automatic when agency­
determined rates are declared unlawful. 
While the Court recognized the general rule 
''that what has been lost to a. litigant under 
the compulsion of a. judgment shall be re­
stored thereafter, in the event of a reversal, 
by the litigants opposed to him, the bene­
ficiaries of the error," 295 U.S. at 309, it went 
to state that the general rule is "not with­
out exceptions." Since a. cause of action for 
restitution is "equitable in origin and func­
tion," "the claimant, to prevail, must show 
that the money was received in such circum­
stances that the possessor wm give offense 
to equity and good conscience if permitted to 
retain it." 295 U.S. at 309. The Supreme Court 
concluded that the claimant in Atlantic Ooast 
Line had failed to make such a. showing. 

The "equities" favoring the carrier in that 
case were, however, clear and convincing. At 
issue was a 1929 order of the Interstate Com­
merce Commtssioh invalidating certain ran­
road rates for being both discriminatory and 
so low a.s to be noncompensatory. The Su­
preme Court had struck down the I.C.C. 
order in Florida v. United States, 282 u.s. 
194 (1931), on the sole ground that "the facts 
supporting the conclusion were not embodied 
in the [agency's] findings." 295 U.S. at 311. 
The Commission's error was a "mere slip," 
a. defect in the "form" of its decision. 295 
U.S. at 310, 311. Mter Florida v. Un ·;ea 
States, the Commission had held further, 
legally valid, hearings and had again invali­
dated the rates in question as discriminatory 
and noncompensatory. Nevertheless, certain 
shippers hs.d. brought suit to recover sums 
paid the carrier while the 1929 order re­
mained in force. 

The carrier was wholly without blame for 
the defects in the 1929 order, and the com­
plaining shipper had benefitted for years 
from the discriminatory, unjustly low, and 
indeed con.fiscaltory rates that the Commis­
sion intended to revise. The shippers were 
in the una.ttractive position of contending 
that the carrier should retain no more of 
the monies it had collected than those con­
fiscatory rates would have produced. 

The Supreme Co~ found "the claim for 
restitution yields to the impact of these con­
verging equities with a.ll their cumulative 
power." 295 U.S. at 313. The claimants had 
not shown that '"a. fixed and certain duty 
has been laid upon a. court of equity to make 
the ca.rrier pay the price of the blunders of 
the commerce board in drawing up its find­
ings." 295 U.s. a.t 314. Having surveyed the 
entire record and concluded that "what was 
charged would have been laWful as well ae 
fair if there had been no blunders of proce­
dure, no administrative delays," the federal 
court would "stand aloof" and "leave the 
parties where it finds them." 296 u.S. at 31"-
315. In the circumstances, the claimants not 
having shown the Commission's ratemaldng 
order to be unreasonable, "the carrier does 
not offend against equity and conscience In 
standing on its possession and keeping what 
it got." 295 U.S. a.t 318. 

This case 1s very d11terent from Atl4ntic 
C048t Line, because the "equities" here 
clearly favor petitioners and the public. The 
October 1969 fare iD.cz'ea.se was invalid not for 
a "mere sUp" or a matter of "form" but be-
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cause of a serious violation of the governing 
statutory scheme. That increase was granted 
without the publlc notice and hearing spe­
cifically required by section 1002(d). Whether 
this error is labeled "procedural" or "sub­
stantive," it is plainly of a different magni­
tude from a !allure to embody supporting 
facts in findings. Moreover, the error in this 
case was deliberate. The Board and ca.rriers 
cooperated in devising an illegal ratemaking 
system for the purpose of "[avoiding] the 
strict requirements of the statute and the 
resulting more stringent judicial review." 139 
U.S. App. D.C. at 159, 430 F. 2d at 900. If 
meaningful relief is not granted here, there 
will be no effective safeguards to ensure that 
a similar system will not reappear in the fu­
ture. Compare Wyandotte Transportation Go. 
v. United States, 389 U.S. 191, 202-03 (1967). 

Furthermore, the Board has conceded that 
the October 1969 fare increase was granted 
without observance of the criteria for rate­
making embodied in section 1002(e). 139 U.S. 
App. D.C. at 152, 154, 430 F. 2d at 893, 895. 
This concession has never been retracted be­
cause the Board and carriers consider the 
facts surrounding the October 1969 fare in­
crease to be irrelevant.!!• For this same rea­
son, the Board and carriers have consistently 
rejected petitioners' inquiries as to the cir­
cumstances behind Order 69-9-68 and the ez 
parte meetings which preceded that order. 

Nor can it be maintained that the Board 
alone was at fault. The carriers willingly par­
ticipated in the closed-door meetings in 
which-there is every reason to believe-the 
terms of the October 1969 fare increase were 
negotiated. They cooperated in the establish­
ment and maintenance of the ratemaking 
system which Moss I found illegal. And 
throughout the relief proceeding they suc­
cessfully urged the Board to deny requests for 
information about their ex parte contacts 
with the agency. 

In short, the Board and caTTiers are in a 
poor position to advance Atlantic Coast Line 
for the proposition that relief would be "in­
equitable" if the fares in question are not 
found unjust and unreasonable. Atlantic 
Coast Ltne speaks of "equity and good con­
science"-which presumably includes a good 
deal more than a nunc pro tunc judgment on 
reasonableness. The various considerations 
described above, and recognized in Moss I, 
bear strongly on the equities in this ca.se and, 
in petitioners' view, indicate that "the money 
was received in such circumstances that the 
possessor wm give offense to equity and good 
conscience if permitted to retain it." 295 
u.s. at 809. 

This Court's decision in Williams v. 
W .M.A.T.G., 134 U.S. App. D.C. 321, 415 F. 
2d 922 (1968}, also supports the claim of the 
public to relief. In Williams the Court con­
cluded that an administrative agency had 
fa.lled to apply appropriate ra.temaking cri­
teria and to make the inquiries prerequisite 
to valid exercise of its rate-setting authority. 

Given these conclusions, the Court "coUld 
not permit [the carrier] to retain the in­
creased fares, since to do so would be to give 
legal effect to the [agency's) invalid order." 
This was so "notwithstanding tha.t we have 
held neither that the [agency) lacked power 
to order a fare increase, nor even that the 
fares authorized are, as a matter of law, 
unjust or unreasonable." 184 U.S. App. D.C. 
at 822, 415 F.2d at 948 (footnotes omitted). 

It is true that in the exercise of the 
"equitable discretion" recognized in Atlantic 
Coa8t Lfne, the Court 1n WiUiams stated 
that it was "unable to see how any prop&r 
resolution of the matter of restitution 1n the 
circumstances presented could Ignore the 
reallty of [the carrier's poor) financ1a.l ex­
perience during the years 1n question." 184 
U.S. App. D.C. at 845, 415 P.2d at 946 (foot­
notes omitted) . But contrary to the con­
clusion which the Board draws trom this 
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statement (73-7-39, pp. 6-7, App. --), 
Williams did not indicate that justness and 
reasonableness was determinative of the 
issue of restitution-much less that "fair 
return on ... investment" was determinative 
of justness and reasonableness. The Court 
indicated, ra.ther, that carrier return was one 
matter bearing on the equities and thus on 
the ultimate disposition, of that case. More­
over, the Court was clear that 1-:; "could 
not ... give legal effect to [the invalid rates 
set by the agency] ... by withholding restitu­
tion altogether," 134 U.S App. D.C. at 323, 
415 F .2d at 944-preclsely what t!le Board 
has done here. 

Like Atlantic Coast Line, Williams did not 
involve the kinds of equitable considera­
tions independent of justness and reason­
ableness, and favoring the complaining 
parties, which petitioners have described 
above. Williams therefore does not under­
mine the strong support which these con­
siderations provide for relief to. the public 
to the full extent of the revenue impact of 
the October 1969 fares: $265,913,000. And 
since the Williams analysis derives directly 
from Atlantic Coast Line, that decision adds 
further support for such relief in this case.211 

III. The board erred in concluding that the 
fares in question were "not unjust and 
unreasonable" 
Order 71-2-109, instituting the relief pro­

ceeding, indicated that the issue to be de­
termined was whether the fares charged by 
the carriers after October 1, 1969 "were un­
just and unreasonable." (pp. 2-3) The order 
declared that "justness and reasonable­
ness . . . w111 be best determined by applica­
tion of the standards traditionally govern­
ing Board practice ·in rate cases as set forth 
in Sections 102 and 1002(e) of the Act." 
(p. 3) For the reasons stated above, peti­
tioners believe relief should be granted in 
this case regardless of whether the fares in 
question are now considered "not unjust and 
unreasonable." However, petitioners also 
contend that the Board's conclusion that 
these fares were "not unjust and unreason­
able" is clearly wrong. The fares must be 
considered unjust and unreasonable both 
because the carriers have not borne the bur­
den of proving the contrary, see 5 U.S.C. 
§ 556(d); Puerto Rico v. F .M.a., 152 u.s. 
App. D.C. 28, 36-37, 468 F.2d 872, 880-81 
(1972); and because analysis of the govern­
ing statutory provisions demonstrates that 
the fares produced revenues considerably 1n 
excess of the carriers' legitimate need. 

In petitioners' view, the Federal Aviation 
Act, particularly sections 1002 (e) (2) and 
1002(e) (5), requires a determination of the 
type and quantity of service that would have 
been "adequate and efficient" during the 
period 1n question; and a computation of the 
"'lowest cost" for furnlsh1ng such service. 
ThiS entalls an assessment not only of car­
rier earnings needs but also of efficiency and 
the reasonableness of carrier costs. There 
may be several ways of making this assess­
ment, but the best way is to translate the 
statutory criteria into precise guideline 
standards of reasonableness. The Board has 
adopted several such stanc!ards in the DPFI, 
and petitioners have proposed that s1m1Jar 
standards be employe<! to test reasonableness 
here. Even if the specific standards proposed 
by petitioners are deemed inappropriate, the 
carriers' revenue need should still be deter­
mined in Ught of some assessment of "ade­
quate and efficient" service. If the fares pro­
duced signlftcant revenue ln excess of the 
amount needed to provide such servtce, the 
fares should not be considered just and 
reasonable. 

The Board, in contrast; believes it would 
be Improper "to impose Board-made stand­
ards retroactively on carriers" ('73-7-39, p. 
15, App. -) and that no alternative tests 
for reasonableness of service are required. 
Implicit in Order 73-7-39 1s the concluslon 

that petitioners must bear the burden of 
demonstrating that the October 1969 fare 
increase did not comply with the statute; 
that the agency's responsib111ty extends only 
to examining the specific points which peti­
tioners have placed in issue; and that find­
ings demonstrating the compliance of the 
fares with the factors specified in section 
1002(e) are not required. Furthermore, Order 
73-7-39 changes the ultima+-e test for relief 
from "sums in excess of just and reasona.ble 
fares" 26 to "unjust enrichment." (73-7-39, 
pp. 23, 29, App. -) 27 The latter standard im­
plies concentration upon "return on invest­
ment' '-i.e., whether the carriers earned a 
return which the Board regards as unrea­
sonable. (73-7-39, p. 27 App . -) 28 This analy­
sis leads the Board to conclude that the fares 
in question were "not unjust and unreason­
able" because carrier earnings did not reach 
an unreasonable level. The issue before this 
Court, insofar as "justness and reasonable­
ness" is concerned, is whether this conclusion 
is legally correct. 

In the sections that follow, petitioners wlli 
discuss the various aspects of carrier costs 
which, in their view, must be subjected to 
scrutiny for reasonableness; the specific tests 
for reasonableness which tl:.ey have proposed; 
and the discriminatory aspects of the fares 
1n question. The treatment accorded all these 
matters in Order 73-7-39 is much less than 
the statute requires. See Democratic Central 
Committee of the District of Columbia v. 
W .M.A.T.a., No. 24,398, June 28, 1973 (slip 
opin., pp. 32-42). 
A. The Cost of Excess and Unreasonable Ca­

pacity Should Not Be Recognized 
The October 1969 fares cannot be tested 

for "justness and reaso.aableness" without, 
at the very least, a determination of wha.rt 
constituted reasonable capacity during the 
period in question. Capacity-available sealt 
miles or seat hours flown-is of critical im­
portance in assessing reasonableness because 
the vast majority of carrier costs are directly 
affected by capacity. The greater the capacity 
provided in relation to demand, the higher 
costs will be. Petitioners have proposed the 
use of two standards for the purpose of de­
termining reasonable capacity after October 
1, 1969. These standards, governing "load 
factors" and "dilution," are discussed in the 
sections that follow. 

1. Passenger load factors 
Passenger load factor 1s "the measure of 

the percentage relationship between capacity 
operated and revenue traffic carried .... " (Or­
der 71-4--54, p. 1) 211 In other words, load fac­
tor is the quotient obtained by dividing 
available capacity sold by total available 
capacity. 

It 1s indisputable that fares and loa<! fac­
tors are inextricably interrelated. On the one 
hand, high fares tend to produce low load 
factors, both because "fare increases ... de­
press traftlc" (71-4--54, p. 42)10 and because 
"the higher the fare level in relation to cost, 
the more capacity carriers wlll offer and the 
lower load factors wlll be ... " (71-4--54, p. 23; 
Tr. 744-46) On the other hand, "increasing 
the fare level for the purpose of achieving 
profltabl~ operations at the lower load fac­
tor lowers the breakeven load factor and thus 
encourage& the addition of more capacity, 
leading again to lower profits and demands. 
for further tare increases." (71-4--54, p. 21) 

Dur1ng the ftl'st year of carrier operations 
after October 1. 1969, the trunk carriers ex­
perience<! an average loac:t factor of 48.9 per­
cent; the local service carriers experienced 
load factons of 43.2 percent.111. These figures: 
represent Stgnifica.nt decreases from the load 
factors experlenced in the mid-1960's. (71-
~4. p. 15~ Exhibit BE-52, App. -) The rea­
son 1s obv\oys: Over the period from 1967 to 
1969, supply in the airline industry (in the­
sense of avaUable seat miles) increased ap­
proximately three tttnes faster than demand~ 
(71-4--54, p. 17) 



January 28, 1974 CONGRESSIONAL RECORD- HOUSE 853 
The Board has said that "there is no reason 

why passengers rather than shareholderg 
should pay for excess capacity" (71--4-54, p. 
40), and this is precisely what petitioners 
contend. The pertinent figures indicate that 
the 6.35 percent fare increase in October 
1969, following close upon a 4 percent in­
crease in February of that same year, was 
both the product of existing overcapacity 
and the cause of still greater overcapacity. 
The Board has effectively conceded in Order 
71-4-54 that the October 1969 fares under­
wrote service that was not "adequate and 
etllcient" within the meaning of section 
1002 (e) of the Federal A vtation Act. 

An argument could be fashioned that the 
October 1969 fares were per se unjust and 
unreasonable because they exacerbated an 
already serious overcapa-City problem. Peti­
tioners have not made this argument. They 
have merely proposed that carrier revenue 
need for the period in question be redeter­
mined on the basis of reasonable c&pacity, 
with the costs of unreasonP.ble capacity de­
leted. As a first step in that redetermination, 
they have suggested the use of a "load factor 
standard," a concept which the Board re­
cently adopted, comparing it as follows with 
a policy of accepting actual and projected 
load factors at face value: 

Under such a policy, passenger fares would 
rise if load factors fall, and fares would de­
crease if load factors rose. The ... alterna­
tive is to base fares on standard or optimum 
load factors, which would be capable of 
achievement over the long-range. Under this 
latter concept, the fares would be fixed at 
a. level which would produce a. reasonable 
return on investment assuming that the in­
dustry operated at the standard load factor. 
As opposed to tht' first a.:lternative, which 
contemplates that fares will fluctuate with 
load factors, the second alternative contem­
plates that earnings will fluctuate with load 
factors. (71-4-54, pp. 4-5; emphasis in orig­
Inal) 

The Board has reasoned: 
[A] policy of basing fares on actual load 

factors can only lead to increasing overca­
pacity, with the traveling public being asked 
to pay higher fares to compensate the car­
riers for the cost of operating an increasing 
number of empty seats. This result is vir­
tually inevitable because schedules consti­
tute the major competitive device of carriers 
in their efforts to preserve and enhance their 
participation in the tratnc markets which 
they serve. In any given market, the carrier 
with the greatest number of schedules will 
normally carry the largest number of pas­
sengers. Thus, the desire to maximize market 
participation creates powerful incentives to 
add capacity. The countervailing incentive 
is supplled only by the imperative of eco­
nomics: Schedules cannot be added indefi­
llitely if the load factors achieved are in­
sumcient, at the prevaillng fare levels, to 
permit the carriers to cover costs and return 
a profit. But this economic incentive loses 
its force if the carriers are able to raise 
their fares to cover declinlng load factors. 
In that event, the pressure of competition 
to add schedules will become virtually irre­
sistible and will inevitably lead to a. long­
term decline in load factor, rising fares to 
support higher levels of unused capacity, 
and, because of regulatory lag, a chronically 
depressed profit level for the industry as a 
whole. (71-4-54, p. 5) 

It is "obvious" that actual capacity 1s not 
a proper basis for determining reasonable 
fares. (71-4-54, p. 21). In fact, the Board 
ftnds in section 1002(e) a "duty" to establish 
"load-factor standards properly adapting ca­
pacity to traffic needs for ratemaktng pur­
poses." (71-4-54, pp. 8-9). It has observed 
that "the absence of the constraint of load­
factor standards . . . bas undoubtedly con­
tributed to the tendency of the carriers to 
oversohedule capacity" and that "a system of 
regulation which encourages excessive ca-

pacity would be patently adverse to the pub­
lic interest ... " (71-4-54, pp. 21, 6) 

The Board's treatment of load factors in 
the present case, is however, perplexing. Peti­
tioners suggested that the standards adopted 
in the DPFI to determine reasonable capacity 
to be employed here-"an overall trunkline 
standard of 55 percent, an overall local­
service standard of 44.4 percent, and an in· 
dustrywide standard of 54.1 percent.'' (71-
4-54, p. 33). The Board agrees that "report­
ed operating results of the carriers under the 
fares in question should not be accepted" 
(73-7-39, p. 13, app. --); but it has re­
Jected its own DPFI standards and refused 
to consider alternatives. 

The agency contends that "to impose 
Board-made standards retroactively on car­
riers in a situation where they had no rea­
son to believe that their operations would 
be subject to ex past facto review raises a 
substantial question of equity." (73-7-39, 
p. 15, App. --) And it perceives "anomaly" 
in imposing any load factor standard higher 
than 52.5 percent, in light of its DPFI deter­
mination to apply such a standard on an 
interim basis in order "to allow for a tran­
sitional period to enable the carriers to bring 
their operations into closer compliance with 
the [55 percent] long-term standard." (73-
7-39, p. 16, App. --; 72-8-50, p. 29) 32 

There is, however, no "inequity" in finding 
that capacity producing average load factors 
of 48.9 percent is unreasonable. The Board 
has specifically stated that fares geared to 
permit such overcapacity are unacceptable. 
Nor 1s there "inequity" in the claim that 
carriers "had no reason to belleve that their 
operations would be subject to ex post facto 
review." There is nothing ex post facto about 
this case except in the sense that judicial 
review 1s always ex post facto. The carriers 
are aware that "judicial review at times 
results in the return of benefits received 
under [an) upset adminlstra.tive order.'' 
United Gas Impravement Co. v. Callery Prop­
erties, Inc., 382 U.S. 223, 229 (1965). And 
they were on notice as early as mid-1969 that 
petitioners were challenging further fare in­
creases, largely on the basts of the unrea­
sonable capacity being provided. 

Furthermore, the Board does not "accept 
the proposition that excess capacity has been 
brought about by forces beyond the carriers' 
control" (71-4-54, p. 30); it does not be­
lieve that "the carriers' decisions to intro­
duce larger aircraft should relieve them of 
responsibllity for realistic scheduling and 
require an increase in passenger fares.'' (71-
4-54, p. 39) As early as May 1969, in Order 
69-5-28, the Board noted that the 53.0 per­
cent passenger load factor reported for 1968 
"is the lowest reported for any of the past 
20 years" and that "estimates indicate that 
the domestic trunk load factor will drop to 
even lower levels during 1969" (p. S); it 
observed that "the carriers have bought 
equipment despite (not by reason of) traf­
fic forecasts" and that "the basic solution 
to the industry's present financial situation 
would appear to lie in exercising restraint 
in ordering new flight equipment and in the 
use of its available capacity, rather than in 
increasing its price to the public." (p. 4; 
emphasis supplied) 

In short, the Board itself has declared that 
capacity during the period here in question 
was unreasonable; that the October 1969 
fare increase contributed to the capacity 
problem; and that the overcapacity problem 
is, at least in part, the responsibllity of the 
carriers. In these circumstances, the only 
serious issue relating to load factors in this 
proceeding is which guideline standard to 
apply for the purpose of adjusting the car­
riers• experienced results. The Board has 
suggested that "the appropriate standard 
to use would be the interim standard of 
52.5 percent, rather than the long-term 

Footnotes at end of article. 

standard of 55 percent, since it would be 
anomalous to hold the carriers to a higher 
standard for the earlier period.'' (73-7-39, 
p. 17, App. -)33 But this is a. bootstrap ar­
gument. The Board adopted an interim 
standard of 52.5 percent in 1971 and 1972 be­
cause the carriers were experiencing load 
factors on the order of 50.6 percent for 1971 
and 51.6 percent for 1972, and it was thought 
that the long-term standard could not be 
attained prior to 1973. This may have been 
an acceptable ratemaking judgment in mld-
1971, in light of the predicament then con­
fronting the industry and the agency. But 
the Board is not making rates in this case; 
it is passing upon the "justness and reason­
ableness" of one of the principal fare in­
creases which caused the mid-1971 predica­
ment. It has not been establisl!ed that load 
factors on the order of 55 percent would have 
been unattainable in October of 1969, if fares 
had been properly established; on the con­
trary, load factors had been that high or 
higher for most of the 1960's, and it was only 
in 1969 itself, when fares were increased 
more than 10 percent, that load factors fell 
to clearly unreasonable levels. (71-4-54, p. 
15) 

Thus, the r(.asons which led the Board to 
temper the load factor standards found rea­
sonable 1n Order 71-4-54 are not applicable 
here. Those standards--55 percent for the 
trunkllnes and 44.4 percent for the local 
service carriers-should be emplowed in this 
case, in the absence of a. showing that other, 
lesser standards would be more reasonable. 

2. Dilution 
"Dllutio:c." meazures the degree to which 

promotional and discount fares cause actual 
revenue yield to fall to reach the yield that 
would have been attained 1f all passengers 
had paid the full fa.t"e. (Tr. 641)81. Discount 
and promotional fares naturally yield less 
than full fares. Their purpose is to generate 
additional tramc "to fill otherwtse empty 
seats." (71-4-54, p. 38; emphasis supplied). 
To the extent that this occurs, load factors 
are raised, total costs remain relatively un­
changed, and costs per passenger are lowered. 
If the increase in load factors more than off­
sets the dilution, a reduction 1n fares wm 
be possible. Thus, as long as discount and 
promotional fares are used for their true pur­
pose, dilution is a tolerable and even a de­
sirable feature of airline fares. 

However, when capacity 1s added in order 
to carry diluted-yield tratllc, and load fac­
tors are kept at or below the reasonable full­
fare level, discount and promotional fares 
cease to serve their purpose, ana become 
1netllc1ent and uneconomical. The added 
capacity used to carry the diluted-yield 
tratnc means increased total costs; unit costs 
do not decline and may rise; and the lower 
yield produced by the discount fares results 
in a decline in carrier rate 01 return. "Cost 
plus" ratema.king passes on the higher costs 
and lower returns to the passenger in the 
form of higher fares. 

A "dilution" standard is therefore a nec­
essary complement to a load factor standard 
as long as discount or promotional fares 
exist. A load factor standard cannot control 
excess capa.ciLy by itself because the load 
factor standard does not take account of the 
difference in yield between a discount fare 
and a. full fare. Thus, load factors which 
might appear perfectly reasonable 1! only 
full-fare tratnc were being carried may 1n 
fact be extremely unreasonable because sub­
stantial capacity 1s being employed to carry 
diluted-yield tramc. 

The Board has recogntzed the relationship 
between dilution and load factors: 

A principal purpose of discount fares 1s to 
generate tratnc to fill otherwise empty seats 
and thus reduce passenger-mile costs for 
normal-fare passengers. In order that this 
purpose not be frustrated, load-factor stand­
ards for ra.temaking purposes should logically 
be adjusted upward to take into account the 
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dllution 1n yield occasloned by dlscot:nt-fare 
tramc .•.• (71-4-54, p. 38) 

There are two ways of "adjusting" the 
load factor standard to take account of 
dilution: one is to adjust that standard it­
self; the other is to employ a separate stand­
ard limiting dilution to a reasonable level. 
Petitioners have proposed the latter approach 
1n this case, urging that a guideline dilution 
standard of 12 percent be used and that 
dilution in excess of that amount not be rec­
ognized. (Tr. 661, 739) 

In Order 72-12-18, dated December 5, 
1972,85 the Board went further than this. 
It determined that henceforth it would com­
pute fares "on a hypothetical full normal­
fare ba.sis te., as 1f the discount fares were 
not a part of the fare structure." (p. 4) In 
other words, normal fares would not be in­
creased at all to make up the dt.trerence be­
tween revenue produced at a reasonable run­
fare load factor and revenue actually earn­
ed. Since the carriers experienced dilution 
after October 1, 1969 was substantially high­
er than 12 percent, application of the Board's 
approach in this case would produce a sub­
stantially greater disallowance of revenue 
need, and thus a substant1ally greater dis­
crepancy with reported revenues, than peti­
tioners have urged. 

The agency has been concerned with the 
problem of dilution for essentially the same 
reasons as those advanced by petitioners: 

[I]n the long run the carries add equip­
ment and schedules in order to accommo­
date discount traffic. When this occurs, the 
discount fares cease to cover costs and the 
shortfall must either be subsidized by the 
normal-fare passenger, or the carriers will 
not realize sufficient revenues to provide ade­
quate service. (72-12-18, p. 12) 
The Board explained that over the period 
from 1966 through 1971, the carriers were 
purchasing equipment and scheduling with 
reference to all traffic, including discount­
fare traffic, and "were increasing their ca­
pacity at a faster rate than the growth of 
traffic warranted, notwithstanding the high 
level of discount traffic." (72-12-18, p. 43) 
Of course, a raising of normal fares in order 
to cover the declining yield produced by such 
discount traffic burdens the normal-fare pas­
senger by asking him "to bear a fare increase 
in order to cover the short-fall created by 
the discount fares." (72-12-18, p. 46) 

The Board noted that "under previous 
policies, the carriers have not had adequate 
incentives to consider the long-term impact 
of promotional fares since ratemaking prac­
tice has permitted them to seek fare-level 
increases to offset declines in yield stemming 
from the discount fares." (72-12-18, p. 56) 
A policy of adjusting cost projections and 
revenue need "to eliminate the dilution 
caused by the discount fares" (72-12-18, 
p. 55) is, therefore, "a necessary adjunct to 
the load-factor standards established in 
[Order 71-4-54] ": 

The purpose of the load-factor standard 
was to assure that the fare level would not be 
burdened by the cost of providing service in 
excess of the needs of the traveling public. 
It was and remains the Board's intention 
that the 55-percent standard be achieved 
through adjustment of aircraft fleet size and 
schedules in relation to traffic demands. This 
intention would obviously be frustrated 1t 
the carriers sought to realize the standard 
load factor by an artificial stimulation of 
tramc through the use of discount fares and 
were free to pass the losses from such traffic 
on to the remainder of the traveling public. 
Such a result would clearly be at war with 
our statutory goal of assuring that air trans­
portation be furnished at the lowest cost 
consistent with the performance of adequate 
and eftlcient service. Indeed, faHure to adopt 
an undUuted normal-fare concept in fiXing 
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passenger-fare levels could well create a pow­
erful incentive for the carriers, leading to 
undesirable extensions and proliferations of 
discounts as a means of achieving the stand­
ard load factors. (72-12-18, pp. 57-58; cita­
tion omitted) 

The Board accordingly determined that it 
would not accept any dllution in determining 
the full fare; discount and promotional fares 
would be accepted only on a short-term basis 
and only for the legitimate purpose of filling 
otherwise empty seats. 

In these circumstances, the Board's atti­
tude toward dUution in order 73-7-39 is, 
again, puzzling. The agency has observed 
that discount passengers accounted for more 
than 40 percent of traffic during the period 
here under investigation (72-12-18, p. 10); 
that the percentage of discount traffic has 
tended to rise as load factors have dropped 
(72-12-18, p. 43); that the carriers have pro­
vided substantial excess capacity for the pur­
pose of carrying discount traffic. (72-12-18, 
pp. 4o-42) It is therefore odd that the Board 
finds no "evidentiary basis" for a dilution 
adjustment in this case and finds the appli­
cation of petitioners' proposed 12 percent 
standard "faulty in concept." (73-7-39, p. 21, 
App.-) 

The reasons for employing a dilution ad­
justment here are precisely the same as those 
enunciated by the Board in Order 72-12-18: 
to take account, after the load factor adjust­
ment, of that amount of excess capacity 
which was provided for discount-fare pas­
sengers. (Tr. 739; see also Tr. 641. 654, 661, 
720, 722-25, 730, 783-34) The 12 percent 
standard . proposed by petitioners was sug­
gested on the basis of Exhibit BC-6008 sub­
mitted by the Board's Bureau of Economics 
in Phase 9 of the DPFI. (Tr. 741-42) Peti­
tioners' witness, Mr. Klabzuba, had noted, 
both from that exhibit and from evidence 
in the record of this case,116 that higher dilu­
tion figures tended to occur in the longer­
haul markets, where load factors tended to 
be especially low. (Tr. 651-54, 720, 739) Mr. 
Klabzuba. concluded that diluted fares were 
not serving their purpose of filling otherwise 
empty seats in those markets and that, in­
deed, the carriers were obviously adding ca­
pacity to carry dUuted-fare traffic. He made 
a judgment that dilution up to 12 percent 
was tolerable, because load factors in markets 
where such dilution was experienced were 
generally not delinquent, but that dilution 
in excess of 12 percent represented a con­
tribution to the overcapacity problem and 
therefore an unreasonable burden on fares. 
(Tr. 641-654, 739-40) Had the carriers not 
provided excess capacity to transport diluted­
fare traffic, the fares that prevailed after 
October 1, 1969 could have been lower. (Tr. 
727)1'2' 

Instead of coming to terms with the prob­
lem of dilution in this case, the Board has 
limited itself to quibbling with petitioners' 
proposed standard-a standard significantly 
more generous to the carriers than the 
Board's own dilution policy-·and excused the 
carriers on the ground that DPFI policies 
should not be applied "retroactively." The 
Board argues that the Phase 9 exhibit cited 
by Mr. Klabzuba does not precisely support 
his thesis that 12 percent constitutes .. a 
reasonable line of demarcation between ben­
eficial dilution and burdensome dilution." 
(73-7-39, p. 22, App. -; Tr. 651-53) In the 
first place, the exhibit cited by Mr. Klabzuba 
does support the point that dilution tends 
to rise as length of haul increases, refiecting 
an inverse relationship to load factors.ss 

In the second place, there was a.mple evi­
dence in the record of this case to support 
Mr. Klabzuba's thesis.• Finally, and most 
importantly, since dilution is a problem 
which the Board itself has emphatically rec­
ognized, it could not limlt its inquiries in 
this area to the simple conclusion that peti­
tioners' proposed 12 percent standard re­
flected an "unsupported judgment.'' (73-7-

39, p. 23, App. -) 40 The Board has fatled 
to inquire into an area of ratemaking which 
petitioners specifically placed in issue an4 
which the Board itself has perceived as criti­
cal. Taxing petitioners with falling to supply 
an "evidentiary basis" for their position (73-
7-39, p. 22, App. -) is as much beside the 
point as noting that they did not make 
"studies" {Tr. 645), or that their witness 
never held a management position with an 
airline. (Tr. 700) a. 

The Board has given three other reasons 
for its lack of concern about dilution in this 
case: (a) "the fact that some passengers may 
have paid too much because others paid too 
little could not support a finding of unjust 
enrichment to the carriers to make amends 
or restitution" (73-7-39, p. 23, App. -); (b) 
"it would be plainly inequitable for the Board 
to refuse retroactively to recognize the dilu­
tion resulting from the charging of discount 
fares which had become embedded in the 
fare structure over a period of many years 
through the filing of tariffs which the Board 
had allowed to become effective" (73-7-39, 
p. 24, App. -); and (c) Order 69-9-68 "had 
the effect of decreasing the actual dilution.'' 
(73-7-39, p. 24, App. -) 

But none of these points is persuasive. The 
issue at hand is not whether the carriers were 
"unjustly enriched" but whether the fares 
in question were "just and reasonable." And 
the fact that full-fare passengers were called 
upon to pay too much in order to subs1d1ze 
diluted-yield passengers is very much a part 
of that issue. Moreover, the contention that 
"some passengers may have paid too much 
because others paid too little" is overly sim­
plistic. The ratema.king problem under dis­
cussion here is not that discount fares were 
too low in some absolute sense, but that the 
carriers added excess capacity in order to 
carry diluted-yield traffic at a reduced profit 
margin. This invariably results in higher 
costs, lower returns, and, under the Board's 
cost-plus approach to ratemaking, fare in­
creases. If capacity had been controlled by 
means of appropriate standards, fares could 
have been lower throughout the system. And 
if reasonable load factor and dilution adjust­
ments are made now, it may well appear that 
discount-fare passengers did not in fact pay 
"too little" during the period in question. 
The problem, in other words, is not merely 
one of discrimination, but one of excess as 
well. The Board recognized as much in Order 
72-12-18. 

The short answer to the Board's conten­
tion with respect to "retroactivity" is, again, 
that the statutory provisions allowing for 
judicial review place the carriers on notice 
that fare increases may ultimately be found 
unreasonable. There is no "inequity" in such 
a finding. 

Finally, it is irrelevant whether or not the 
October 1969 fares may have reflected some 
minor improvements on those that prevailed 
previously. The fares in question here are 
the responsiblllty of the Board and carriers. 
They assert that these fares can be recon­
ciled with the statutory provisions governing 
"justness and reasonableness." Whether the 
previous fares were a "hodgepodge" or not 
(I.D., p. 34, App. -), they cannot legitimize 
subsequent fares which cannot withstand 
scrutiny on their own. Moreover, it is espe­
cially inappropriate to point to earlier fares 
for justification when the Board and carriers 
had devised a ratemaking system which 
e1fect1vely precluded judicial review. 

The Board has sought to excuse the carri­
ers on the basis of its poor ratemaklng per­
formance in the past and the carriers• poor 
financial performance under the October 
1969 fa.res. This is consistent with neither 
the. statute nor the Board's duties to the 
public. For the reasons set forth above, a 
dilution standard must be employed to delete 
from revenue need that portion of the carri­
ers' costs reflecting excess capacity employed 
to carry diluted-yield tramc; in the absence 
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of contrary suggestions, a 12 percent stand­
ard appears reasonable !or this purpose. 

s. Overcharges 
Exhibit MOc-1 (App. -) demonstratee 

that the use of a 64 percent load !actor 
standard and a 12 percent dilution standard 
produces overcharges with respect to the 
trunkline carriers of some $238,519,000." The 
Exhibit also shows that a load !actor stand­
ard of 52.5 percent, coupled with the 12 per­
cent dllution standard, p:toduces overcharges 
of some $87,146,000. S1m1lar calculations em­
ploying a 55 percent load factor standard 
and a 12 percent dllution standard-the 
standards which petitioners belleve reason­
able !or purposes of this case-reveal over­
charges !or the trunkllnes of some $339,756,-
000. 

The October 1969 fares clearly exceeded 
just and reasonable !ares by a very sub­
stantial margin. The sums set forth above 
are conservative because MOc-1 extends 
only through September SO, 1970, rather than 
May 6, 1971;" because it does not take ac­
count of the local service carriers at an; 
because it includes a perhaps too generous 
adjustment in favor of the carriers with re­
spect to· indirect costs; " and because it ac­
cepts all other aspects of the carriers' costs 
at !ace value, without regard to reasonable­
ness. 

The Board's approval of the October 1969 
!ares, in Order 73-7-39, reflects acceptance 
of capacity standards approximately 33 per­
cent less stringent than what the Board has 
declared in the DPFI to be reasonable.411 This 
means that the agency has considered air­
line fares some 33 percent greater than its 
own definitions of adequate and etncient 
service would have required, and found them 
"not unjust and unreasonable." 
B. The Board FaUed To Exa.mlne Other 

Carrier Costs for Reasonableness 
Section 1002(e) of the statute subjects all 

carrier costs to examination for reasonable­
ness. It refers to "adequate and em.c1ent" 
service, to "honest, economical, and effi­
cient management," and to the "lowest cost" 
as factors to be considered by the Board in 
establishing rates. Petitioners' approach to 
the issue of costs has been limited. They 
have simply asked that the reasonableness of 
all costs be examined, and have suggested the 
use of specific guidelines for load factors, di­
lution, and indirect costs.44 With respect to 
indirect costs, petitioners have proposed 
recognition to the extent of 48.4 percent of 
direct costs. (Moc-T-1, App. -). This ratio 
was derived from forecasts prepared by the 
Bureau of Economics for use in the DPFI. 
(Tr. 714; Order 71-4-59/60, p. 30 (April 9, 
1971) .) 

The Board notes that the DPFI ratio was 
"only for the purpose of forecasting" and not 
a "Board standard." (73-7-39, p. 19, App.-) 
It also observes that indirect costs for the 
year ending September 30, 1970 were 47.7 per­
cent of direct costs, and that petitioners' 
proposed standard "results in higher unit 
costs than those experienced, and the carriers 
are not prejudiced by its use." (73-7-39, pp. 
19-20, App. -) 

The Board is, of course, free to reject pe­
titioners' proposed standard as unreasonable, 
and to find that the experienced ratio of 
47.7 percent represents reasonableness. It 1s 
not free to refuse to examine the question. 
See, e.g., D.C. Transit System, Inc., v. 
W .M.A.T.C., 151 U.S. App. D.C. 223, 237, 466 
F.2d 394, 408 (1972). The use of guideline 
standards 1s clearly one acceptable means of 
determtn!ng the reasonableness of costs and, 
indeed, the Board has noted that "without 
such yardsticks, the Board would have no 
standards of reasonableness ... and would in 
effect be deprived of its statutory authority 
to establlsh fair and reasonable future rates 
after hearing except to the extent that it 
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might find projected expenses to be oc­
casioned by dlshonest, uneconomical, or in­
etncient management. Such a construction 
of section 1002 of the act would in our opin­
ion nullify the Congressional intent that the 
Board regulate rates and fares in the public 
interest .... " (71-4-54, p. 13) 

In the present case, there is no evidence of 
such concern and no effort to assess the 
reasonableness of carrier costs, direct or in­
direct. Whlle the Board claims it has "emen­
sively considered" the statutory factors relat­
ing to coets (73-7-39, p. 26, App. --), peti­
tioners wonder where. It has not made ap­
propri8ite findings either in Order 69-9-68, 
where the statutory criteria received only 
fleeting mention, or in Order 73-7-39.•7 In 
fact, the agency has seen its task as one of 
merely dispatching the specific points which 
petitioners have advanced. 

In the recent case of Democratic Central 
Committee of the IHstrict of Columbia v. 
W .M.A.T.C., No. 24,398. June 28, 1973, this 
Court considered a slm1lar situation. Peti­
tioners there maintained tha.t the agency had 
failed to consider the etnciency of the car­
rier's management, one of the ratemaklng 
factors specified by the governing statute, as 
it is by section 1002(e) of the Federal Avia­
tion Aot. The agency and carrier responded 
that the petitioners had not placed that par­
ticular factor in issue. This Court held that 
the agency had erred in refusing to consider 
management's etnciency simply because "the 
formal parties had not produced evidence of 
bad management." (slip opin., p. 33) The 
Court explained: 

[T]he failure of the staff and the protest­
ants to produce evidence of mismanagement 
certainly does not support an assumption 
that [the carrier] was etnciently managed, 
and that was too vital a. matter to be simply 
assumed away. The [st&tute] placed on obli­
gation upon the (agency] to develop the 
record on important matters when it was un­
satisfied With the record produced by the 
parties. The [agency], like other agencies 
charged With the protection o! the public in­
terest, was not created simply to "provide a 
forum for the" proceedlng. The [agency) 
was not at liberty to sit back and place "the 
responsiblllty for initiating or carrying 
through essential inquiries" on "private par­
ties;" instead, it had "an affirmative duty to 
assist the development of a meaningful re­
cord!' [slip opin., p. 36; citations omitted.) 

The Court went on: "If the (agency] re­
fused to perform its statutory duty to make 
an inquiry [into the carrier's etnciency], then 
[the carrier] had no incentive to discover 
and utillze cost-saving devices. The alterna­
tive to an inquiry into etnciency, then, was to 
turn [the carrier) into a high-OO$.t plus profit 
company and tha.t plainly was not in the 
public interest." (slip opin., pp. 39-40; cita­
tions omitted.) 

As in the Democratic Central Committee 
case, the Board here has made no inquiry 
"into methods, other than a fare increase" 
for improving the carrlers' earnings. (slip 
opin .• p. 40) In these circumstances the 
Board's conclusion that the fares in que'stion 
were not unjust and unreasonable should 
not be permitted to stand. 
C. The Board Erroneously Refused To Con­

sider the D1scr1mlnatory Aspects of the 
Fares in Quelitlon 
Section 102(c) forbids "unjust discrimina­

tions" and "undue preferences or advan­
tages." The October 1969 fares are unaccept­
able under this provision because they un­
justly dlscrlmlnated against: (a) long-haul 
passengers, who were charged fares far in 
excess of the costs of the service provided 
them; 411 (b) passengers traveling between 
uncongested airports, who were charged ac­
cording to a mlleage formula when the mues 
they traveled required much less tlme and 
therefore cost far less than comparable miles 
traveled between congested airports; • 
(c) full-fare passengers, who were called 

upon to subsidize very substantial dlscount­
fare tramc; 10 and (d) passengers traveling in 
markets where one-carrier service was no' 
a.vaUable and no through fare for connecting 
service was published; these passengers were 
required to pay a combination of two or more 
fares. each of which reflected the fixed ter­
minal charge establlahed by Order 69-9-68.a 

Rather than responding to petitioners' 
contention that the fares in question were 
unjustly discrlmlna.tory. the Board has taken 
the position that "!are structure is not a 
proper issue in this proceeding." ('13-7-39, 
p. 28, App. --) Arguing that the "rational 
consequence" of petitioners' argument is that 
some passengers paid unreasonably low fares, 
the Board concludes tha.t "the carriers were 
obviously not justly enriched, and it would 
be inequitable to compel them to make res­
titution to all fare payers." 73-7-39, pp. 
29-30, App. --) The Board also contencls 
that "Order 69-9-68 resulted in a fare struc­
ture superior to the pre-existing structure. 
. . ." (73-7-39, p. 30, App. --) 

But again, the fares in question cannot 
be considered "just ancl reasonable" if they 
contained unjustly d1scr1m1natory features­
and the issue here 1s "Justness and reason­
ableness," not "unjust enrichment." Even if 
it were correct that "some passengers paicl 
unreasonably high, and some paid unreason­
ably low, faces," u this 1s generally the case 
where discrimination is involved. The Board's 
argument is really that discrlmlnation has 
nothing to do with "justness and reasonable­
ness," and that is not what the statute sa.ys.a 

Finally, even if Order 69--0-68 did improve 
to some extent upon the prior fare struc­
ture-a point which petitioners were denied 
a full opportunity to examine M-thls hardly 
proves that the October 1969 fares were not 
unjust and unreasonable. It merely indicates, 
at the very most, that those fares were less 
unjustly discrimlnatory than prior fares. This 
is not enough to satisfy the Federal Aviation 
Act. 

IV. This court should order appropriate 
relief for the traveling public 

A. The Court Has the Power To Award Relief 
There has been some dispute as to whether 

the Board has the power to grant the relief 
requested by petitioners. The carriers ancl 
Board have pointed to T.I.M.E .• Inc. v. UnitetJ 
States, 359 u.s. 464 (1959). for the proposi­
tion that the Board may not order repara­
tions. Petitioners have maintained, however, 
that restitution or a similar remedy for 
agency-made rates successfully challenged 
on direct review is entirely ditrerent from 
reparations which are ordered for carrier­
made rates challenged collaterally, after be­
coming final. Petitioners have relied on Unit­
ed Gas Improvement Co. v. Callery Proper­
ties, Inc., 382 U.S. 223 (1965) and the rule 
therein recognized that "an agency, like a 
court, can undo what 1s wrongfully done by 
virtue of its order." 382 U.S. at 229. 

The Board did not address this issue in 
Order 73-7-39, and the issue has now been 
superseded by events. The fares under in­
vestigation have been replaced by new fares, 
and the Board has refused to order appro­
priate relief. The question now 1s whether 
this Court can award the requested relief 
1t!i:elf. 

Callery makes clear that the absence of 
a. reparations remedy in the governing stat­
ute 1s not dispositive of this question. The 
Supreme Court clearly distinguishes between 
"reparation orders" and relief with respect 
to an "order, which has never become final, 
[and which 1 has been overturned by a re­
viewing court." As the Callery Court observed, 
"judicial review at times results in the re­
turn of benefits received under the upset 
administrative order!' 382 U.S. at 229. 

If Callery were not enough to establish the 
Court's power to award appropriate relief 
here, the decisions 1n Wtlliams v. W.M.A.T.C., 
134: U.S. App. D.C. 321, 415 P. 2d 922 (1968), 
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and Democratic Central Committee 6f the 
District of Columbia v. W.M.A.T.C., No. 21,-
865, June 28, 1972 (sUp opin., pp. 76-82) per­
mit no doubts.65 In Williams, the Court chose 
to exercise such power, rather than remand­
ing to the administrative agency, because the 
agency lacked "continuing power ... to deal 
With the subject matter of the proceeding." 
134 U.S. App. D.C. at 339, 415 F.2d at 940. 
The same is true here. The fares in question 
were replaced in May 1971, and a remand to 
the Board for further consideration would 
therefore be inappropriate. The Court has 
ample power under Callery, Williams, and 
Democratic Central Committee to fashion re­
lief itself. 
B. Rellef Should Be Awarded in the Form 

Established by This Court's Decision in 
Bebchick v. Public Utilities Commission, 
115 U.S. App. D.C. 216, 318 F. 2d 187 
(1963). 
Petitioners believe the most appropriate 

relief in this case would be either restitution 
to members of the public who were called 
upon to pay the illegal October 1969 fares or 
the establishment of a fund or reserve 
against which future fare increases can be 
charged. Unfortunately, the carriers have 
destroyed their records for the period in 
question and have thereby made restitution 
a d11ficult matter. Moreover, it appears likely 
that many passengers who traveled by air 
more than three years ago have not retained 
the necessary records to establish their en­
titlement to restitution now. Accordingly, in 
view of the time that has elapsed since Moss 
I, petitioners suggest that establishment of 
a passengers' fund or reserve would not be 
the preferred form of rellef for the traveling 
public. This Court ordered establishment of 
a similar fund or reserve in Bebchtck v. Pub· 
lie Utilities Commission, 115 U.S. App. D.C. 
216, 318 F.2d 187 (1963). The possibility of 
this type of relief was suggested by the 
Court's Order of January 9, 1970, in Moss I. 

The Court has recognized that such a fund 
or reserve necessarlly benefits a class that is 
not precisely identical to the class that was 
injured by the 1llegal fares, "since some 
riders would cease to use the transit, and 
new riders would replace them." Bangor & 
Aroostock R.R. Co. v. Brotherhood of Loco­
motive Firemen and Engineers, 143 U.S. App. 
D.C. 90, 99, 442 F. 2d 812, 821 (1971). But in 
Bebchick, "in the context of avoiding carrier 
retention of fares unlawfully charged and 
compensating those victimized by the un­
lawful action there was sufficient relation­
ship and overlap of classes to permit a judg­
ment that the compensation inure in sub­
stantial measure to the class of those who 
had suffered harm." 143 U.S. App. D.C. at 99, 
442 F. 2d at 821 The same point applies here. 
AB in Bebchick, there appears to be a "suffi­
cient relationship and overlap of classes" to 
permit the conclusion that the public travel­
ing by air in the future will be substantia.lly 
the same as the public that was injured by 
the October 1969 fares. None of the carriers 
has raised serious objections on this point, 
nor With respect to the fea.siblllty of estab· 
lishing a Bebchick fund or reserve in this 
case. Accordingly, this form of relief appears 
most suitable.as 
C. The Extent of Relief Should Be Governed 

by Legal and Equitable Principles 
1. Overcharges 

The October 1969 fares produced. additional 
revenues for the ca.rrters, beyond what the 
prior fares would have produced, to the ex­
tent of $265,913,000 for the period from Oc­
tober 1, 1969 through September 30, 1970.57 
Petitioners' Exhibit MOC-1 (App. ) , re­
flecting reasonable guidelines for capacity 
and indirect costs, demonstrated. that reve­
nues were at least $238,519,000 in excess of 
what just and reasonable fares would have 
produced." Both of these figures substan­
ttally understate the extent of the injury to 
the public caused. iby the fares in question.s 

Under the authorities already set forth in 
prior sections of this brief, the public is 
legally and equitably entitled to restitution 
in the full amount of the overcharges pro­
duced by the October 1969 fares. Accordingly, 
petitioners believe that relief to tlie extent 
of at least $238,519,000 is warranted by the 
precedents. 

2. The carriers' operating profits 
The Board has noted that if the carriers 

were reqUired to refund overcharges in this 
case, "this would more than wipe out the 
$123 million in net operating profit for the 
trunks and local service ca.rrters for the 
relevant period." (73-7-39, p. 9, App. -) 
In other words, whtle the carriers may have 
squandered more than ha.lf of the additional 
revenues produced by the fares in question, 
they have not reaped unconscionable profits. 
Whtle petitioners believe that the carriers' 
poor financla.I performance does not substan­
tia.lly affect either the equities of the matter 
or the issue of justness and reasonableness, 
it may not be improper to consider that 
performance in determining the appropriate 
disposition of this case. eo 

However, given the very strong case for 
relief to the public, denial of all monetary 
relief-the result reached in Order 73-7-39-
is clearly wrong. This result has the effect 
of condoning a blatant violation of the Fed­
era.l Aviation Act simply because the carriers 
did not earn the rate of return which the 
Board considers appropriate. Since the Board 
has established that rate at 12 percent for 
the trunkline carriers and 12.35 percent for 
the local service carriers,st and since cost 
competition has effectively prevented such 
earnings for the past twenty years,ez the 
Board's approach in this case would effec­
tively preclude relief to the public no matter 
how fares were established or how unreason­
able they were. This seems neither fair to 
the public nor faithful to the statute. 

Petitioners suggest, therefore, that it may 
be appropriate to limit the extent of relief 
in this case to the carriers' operating prof­
its--$123,417,000.ea Whtle the equities may 
not support placing the carriers in a loss 
position for the period in question, peti­
tioners strongly support the Board's con­
clusion that "there is no reason why pas­
sengers rather than shareholders should pay 
for excess capacity" through fares which 
were Ulegal and unreasonable in every sense, 
71--4-54, p. 40. 

If this Court should conclude, however, 
that requtring the ca.rrters to disgorge their 
entire profits is still too harsh a result, then 
petitioners propose, at the least, that relief 
be granted to an extent that is sumcient to 
provide a disincentive against illegal rate­
making in the future. The minimum relief 
approprla.te for these purposes would be that 
portion of the carriers' net operating profits 
which is a.llocable on a pro rata basis to the 
October 1989 fares, plus the costs that peti­
tioners have incurred in prosecuting this 
case, including reasonable witness' and 
attorneys' fees. The ratio of ca.rrter revenue 
attributable to the October 1969 fare increase 
($285,918,000) to total ca.rrter revenue for 
the year ending September 30, 1970 
($5,553,911,000) 1s 4.5 percent. If this per­
centage figure ls applied to the carriers' net 
operating profit of $123,417,000, the result 
is $5,553,765. Although this figure is far less 
than the nann actually caused the publlc 
by the October 1969 fares, in petitioners' vtew 
it represents the bare minimum rellef re­
quired in the circumstances of this case. 

In any event, the relief ordered should be 
apportioned among the carriers on what­
ever reasonable basis the Board determines 
to be proper. The case should be remanded 
to the agency for the purpose of m.a.king this 
determination and in order to ascertain, as 
in Bebchick, whether a fund or a reserve 1s 
preferable. 

CONCLUSION 

For the reasons set forth above, Board 
Order 73-7-39 should be found erroneous and 
relief as described should be ordered for the 
benefit of the traveling public. 

Respectfully submitted, 

Of Counsel: 

H. DAVID RoSENBLOM 

STANFORD G. Ross 

RONALD B. LEWIS 

Dated: December 26. 1973. 
FOOTNOTES 

*This case was previously before the Court 
in Docket No. 23,627, and a decision was 
rendered, Moss, et al. v. Civil Aeronautics 
Board, 139 U.S. App. D.C. 150, 430 F. 2d 891 
(July 9, 1970). 

1 The Act wlll hereinafter be cited by 
section number only, Without parallel cita­
tion to the United States Code. Sections 102, 
1002(d), and 1002(e), the critical sections 
in this case, are reproduced in Addendum 
A attached to this brief. 

2 Setting rates With reference to the rea­
sonable costs of efficient service, rather than 
experienced costs regardless of reasonable­
ness, discourages unreasonable costs ~y deny­
ing rate increases to cover them. 

a See Order 70-2-121 (February 26, 1970), 
and Order 70-11-91 (November 19, 1970). 

'The October 1969 fares had remained 
essentially unchanged until June 19, 1970, 
when the Board permitted the carriers to 
"round up" to the next highest dollar all 
fares which, by the formula announced in 
Order 69-9-68, did not produce an even dol­
lar fare. The "round-up" decision, which the 
Board envisioned as a $50 million additiona1 

fare increase for the carriers, was accom· 
plished by an agency press release, Withou 
giving the public an opportunity to voice 
its views or lodge objections. It was the Octo­
ber 1969 fares, as increased by the "round 
up" decision, which prevailed on July 9, 1970. 

11 See note 4, supra. 
11 Orders 71-4--59/60 found that intervening 

upward adjustments in first-class and dis­
count fares represented a fare increase of 
approximately 3 percent over the fares pre­
vailing as of July 9, 1970. 

7 Subsequently, the tentative decision an­
nounced in Order 71-4--59 was made final, 
With slight modifications, by Order 72-8-50, 
dated August 10, 1972. 

a The July 30 order noted that "there 18 
pending before the Board a complaint filed by 
these petitioners requesting the Board to in· 
stitute an adjudicatory proceeding for the 
purpose of determining appropriate relle! 
for rate overcharges exacted during the pe­
riod extending frs>m October 1, 1969 thru the 
date on which lawful domestic fares are re­
established." The October 27 order noted that 
"the Board has assured this court that it 18 
proceeding expeditiously to conclude the 
Domestic Passenger Fare Investigation and 
to determine the issues raised in petitioners' 
supplemental complaint. . . ." 

11 This order 1s cited hereinafter by number 
only, With a page number. 

10 The Judicial Panel on Multidistrict Liti· 
gation consolidated these various actions for 
pretrial proceedings in the United States Dis­
trict Court for the Northern District of DU­
nois. In re Air Fare Litigation, 322 F. Supp. 
1013 (1971). Subsequently, all proceedings 
were stayed pending the outcome of the re­
lief proceeding held by the Board. Weidberg 
v. American Airlines, 336 P. Supp. 407 (N.D. 
ru.,1972). Petitioners are not parties to these 
class actions. 

u In early August 1971, petitioner& learned. 
that in July the Board had conducted pri­
vate meetings with two airlines dealing with 
matters such as excess capacity, load factors, 
and fare adjustments. Petitioner Moss wrote 
to Board Chairman Secor D. Browne on Au­
gust 5, 1971, expressing surprise at this neWII 
and posing specific questions regarding the 
meetings. On October 21, 1971, Cha.irmaD 
Browne responded that private meetings had 
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indeed been held, without publlc notice, and 
that they had dealt ln. part within "certatn 
general topics of s1gn1ficance in regulation of 
the airlines." Chairman Browne claimed that 
Moss I did not hold that such meetings were 
IDegal or improper; that since the DPFI was 
under way, It made no difference 1f the Board 
met with carrier representatives in private 
sessions; and that the meetings 1n question 
were necessary to enable the Board to under· 
stand and appraise the industry. 

11 Cost and revenue-hour data was needed 
by petitioners to calculate precisely the ex­
tent of excessive carrier costs, particularly 
overcapacity, during the period under in· 
vest1gat1on. (Tr. 647-48, 709-11) Information 
With respect to representative city pairs 
was needed to investigate the discriminatory 
features of the fare structure. And the lack 
of Information on ex parte contacts pre­
vented petitioners from probing the cir· 
cumstances under which the October 1969 
fares were established and the circumstances 
under which the reUef proceeding was in­
stituted and limited by the Board. 

11 Tr. 791-94. See also Bureau Response to 
Notice of Prehear1ng Conference, Request of 
Trial Examiner for Statement of Position, 
July 8, 1971. 

u. Tr. 804: "The Bureau wears many hats in 
these proceedings. One, we are interested in 
seeing that the Examiner and the Board have 
a complete record so they w1ll have a suf· 
1lc1ent amount of facts to make their de­
cision. Secondly, we represent the public 1n 
the sense that we are attempting to look out 
for the public's interest in that they get 
the lowest fares possible. At the same time 
we are looking out for the interests of the 
carriers, to see that they get what they are 
entitled to in the form of a return on invest­
ment." (Testimony of Bureau Witness Ed· 
ward A. McKay.) 

u The decision 1s cited hereinafter as "I.D.," 
with a page number. 

18 The Examiner concluded that the fares 
were not unjustly discriminatory because 
they were less discriminatory than the 
"hodgepodge"· that prevailed prior to Octo­
ber 1, 1969 (I.D., p. 84, App.--) ; and that 
petitioners had been given a "full and fair 
hearing," since "no evidence which was rele­
vant to the issues was ruled out." (I.D., pp. 
16-17, App.--) 

11 Petitioners also questioned the Examin­
er's assertion that the relief proceeding had 
been "full and fair," in light of the denial of 
requested Information and the refusal to 
provide them with assistance for the presen­
tation of their case. 

IB The order w111 be cited hereinafter by its 
number, with a page number. 

18 An Appendix to Order 78-7-39 (App. -) 
deals with petitioners' conte:r;ttton that the 
rellef proceeding was unfair. The Appendix 
does not, however, discuss the denial of the 
assistance requested by petitioners. Insofar as 
it addresses the denial of requested informa­
tion, it alleges that some of the requested in­
formation was avallable elsewhere, that some 
was proffered by a few of the carriers despite 
the Exam1ner's denials, and that some did not 
fit within the Board's 11mited concept of the 
relief proceeding. The other points treated 
in the Appendix deal with matters raised be­
low and which, in order to avoid a multi­
p11c1ty of issues, petitioners do not assert on 
this appeal. 

10 The Board has not seen fit to dlsconttnue 
Its practice of holding regular private meet­
ings with the regulated industry to discuss 
matters relating to ratemaking. In response 
to petitioner Moss's letter of August 5, 1971 
to Chairman Browne, see note 11, supra, the 
Chatrm.an replled that private meetings be­
tween the Board as a whole and carrier repre-
sentatives had been held, without public 
notice, on at least 40 occasions between Oc­
tober 1, 1969 and June 17, 1971. In response 
to a further letter !rom petitioner Moss on 
December 10, 1971, seeking information on 

meetings of individual Board members and 
Board staff with carrier agents and em­
ployees, Acting Chairman Whitney Gllllland 
replled on January 27, 1972 that there were 
too many such meettngs to describe. HJs 
letter stated that "perhaps more than 3,000 
meetings may be covered by your request." 

u In fact, the revenue impact of the n­
legal October 1969 fares was considerably 
greater than the amount stated 1n text be· 
cause Bureau Exhibit BE-41 (App. --), 
from which the amount 1n text 1s drawn, 
extends only through September 80, 197o­
fully seven months less than the time over 
which those fares prevalled. See pages 6-9, 
supra. 

• Like petitioners, MUi.dlewest finds Alou­
ette a helpful "analogy." 483 F.2d at 224. 

• Contrary to suggestions by Examiner 
Newmann, the defect in the rates involved 
in AZou.ette was not that they were higher 
than the I.C.C. had found the carrier en­
titled to, but that they had been filed on too 
short notice and thus not in a "manner al· 
lowed by law." The I.C.C., like the Board 1n 
the present case, spec1fl.cally found in AZou­
ette that the rates 1n question were not un­
reasonably high. 258 F.2d at 454 & n. 4, 455 & 
n. 6. 

14 See 78-7-39, Appendix, pp. 8-4, App. --. 
16 Means by which carrier earnings may be 

taken into account in the ultimate disposi· 
tion of this case, should the Court believe 
this proper, are suggested in part IV C of 
this brief, pages 68-66, tnjra. 

lL!ISSee e.g., Order 71-2-109: "the measure of 
overcharges, 1f any, constitutes those sums 
in excess of Just and reasonable fares as de­
termined by the standards of the Federal 
Aviation Act .... " (p. 9) 

27 The Board 1s obviously employing the 
term "unjust enrichment" to mean excessive 
net profits, not excessive gross revenues. If 
the term were employed in the latter sense, 
it might be the antithesis of "justness and 
reasonableness." 

28 Compare Mos:t I: "there 1s more to rate­
making than providing carriers with sum­
cient revenue to meet their obligations to 
their creditors and to their stockholders." 
189 U.S. App. D.C. at 160, 480 F .2d at 901. 

211 This Order, dated Aprtl 9, 1971, was tlie 
Board's final decision ln Phase 6B of the 
DPFI, dealing with load factors. It will be 
cited hereinafter by number only, with a 
page number. 

30 The Board has <:ailed it "more than mere 
chance that the deterioration of tramc 
growth over the [period from 1969 to 1972] 
. .. has coextended with a number of sig­
n1fl.cant increases in the level of normal and 
promotional fares." Order 72-8-50, p. 88 (Au­
gust 10, 1972). 

81 Exhibit BE-19 (App. -). Order 71-4-54 
indicates that the trunk carrier load factor 
for this period was 48 percent. (p. 15) 

32 Order 72-8-50, dated August 10, 1972, was 
the Board's final decision 1n Phase 7 of the 
DPFI, dealing with fare level. It w111 be cited 
hereinafter by number only, with a page 
number. 

83 Either standard would reveal substantlal 
revenues in excess of reasonable need, as long 
as a reasonable standard governing "d11u­
tion" is also employed. See MOC-1, App. -, 
and pages 42-44 and 52-58, tnjra. 

u Whlle there are other kinds of dllution, 
the term is used in this case to refer only to 
dlluted yields produced by discount and pro­
motional fares. (Tr. 741-42, 801-03.) 

3& This order embodied the Board's decision 
in Phase 5 of the DPFI, dealing with dlscount 
fares. It will be cited hereinafter by number 
only, with a page number. 

34 See Tr. 80, 103, 128, 143-45, 245, 287, 290, 
302-03, 311, 321-22, 371-73, 445-56, 457, 463-
64. 509, 511. 

BT Since fares are not generally made on a 
market-by-market basis but, as in this case, 
by use of a nationwide formula, the high 
costs of excessive capacity in the long hauls 

1s passed on to all users of a1r travel, through­
out the system. 

as Whlle the emibit was ·•a forecast at fu­
ture dilution reflecting the cha.nges which 
bad taken place in the discount fare struc­
ture authorized in Phase 7" (73-7-39, p. 23, 
App. ) it was obviously based on past ex­
perience and. 1f anything, reflected a con­
serv81tllve demonstration of the trend that Mr. 
Klabzuba described, since Phase 7 resulted 1n 
a raising of discount fares. 

• See note 36, supra. 
41 In other contexts the Board has defended 

Its own suggested standards as .. necessarily 
based on judgment. However, we must begUl 
at some point .••• " (71-4-54, p. 87) 

41 It w111 be recalled that the Boa.rd refused 
to provide petitioners with ass1stance for the 
presentation of their case. See page 12, supra. 

41 Moc-1 employed the 54 percent lndus­
trywtde load factor standard set in Order 
71-4-54 rather than the 55 percent trunk­
line standard. 

411 See pages 6-9, supra. 
"See page 54, infra. 
• The comparison is between the DPFI re­

quirements of a 55 percent load factor stand­
ard and a zero dilution standard, on the one 
hand, and the trunkllnes' experience during 
the year ending September 30, 1970-48.9 
percent load factors and approxmately 16 
percent dllution. 

43 Direct costs are all opera.ting costs di· 
rectly associated with the expense of fl.ight. 
Indirect ooots refer to other expenses, in­
cluding cabin service. 

~7 Section 1002(e) (1) requires the Board to 
consider "the effect of . . . rates upon the 
movement of tramc." The Board's entire dis­
cussion of this factor in Order 78-7-39 was 
as follows: 

[I]n Phase 7 (Fare Level), the Board de­
termined that the impact on traffic of across­
the-board increases in fare level should be 
measured by a coefficient of -.7. There is no 
basis to assume that elasticity during the 
past recent period 1s other than thait found 
in Phase 7, and that the fa.re increases had 
a depressant effect on traffi.c of approximate­
ly, -.7. Nevertheless, as we have shown, the 
fare increase was required to provide needed 
additional revenues to the carriers." (pp. 26-
27; citation omitted; App. -). 
Apart from an emphasis on carrier needs, 
this discussion is incomprehensible. Surely 
it does not satisfy the statute. 

" The Board described these fares 1n Or­
der 69-9-68 as having been "for some 
time . . . considerably in excess of costs ..... 
(p. 7) 

"'The Board recognized this problem 1n 
Order 69-9-68, but brushed it aside. (pp. 5-
8) 

60 Many discount fares were found unjustly 
discriminatory in the DPFI, Order 72-12-18. 

111 In May of 1969 the Board found "no 
reason for continuing such Inequity." Order 
69-5-28, p. 4. However, Order 69-9-68, six 
months later left the issue unresolved. 

62 Petitioners do not concede that any pas­
senger paid less than a reasonable fare, as­
suming fares had been established in a rea­
sonable fashion. See pages 50-51, supra. 

153 Petitioners do not understand the Board 
to claim that it would be impossible to 
tallor relief in this case so that passengers 
paying "unreasonably low" fares would not 
receive a windfall. Like the issue of fare 
structure, the issue of appropriate rellef 
was not reached in Order 73-7-39. 

" Petitioners• efforts to secure 1n1orma­
tion bearing on !are structure were rebuffed 
by the Trial Examiner. See pages lS-14, 
supra. 

1511 Although these cases arose under the 
Washington Metropolitan Area Transit Regu­
lation Compact, the relevant terms of that 
Compact are comparable to those of the Fed­
eral Aviation Act and the approach taken 1n 
the cited cases is, therefore, appltcable here. 
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61 Order 73-7-39 did not address this ques-

tion. 
57 see Bureau Exhibit BE-41, App. --. 
58 See pages 52-53, supra. 
69 Both calculations extend only through 

September 30, 1970, whUe the October 1969 
fares actually prevaUed for approximately 
six months thereafter. See pages 5--9, supra. 
In addition, Exhibit MOC-1 (App. --) re­
flects highly conservative estimates of the 
amount by which revenues exceeded the just 
and reasonable. See pages 52-53, supra. 

eo See page 31 and note 25, supra. 
81 See Order 71-4-58 (AprU 9, 1971), the 

final decision in Phase 8 of the DPFI, dealing 
with rate of return. It is not entirely clear 
that the carriers are entitled to these rates 
of return from the OCtober 1969 fares since 
Order 69-9-68, which established those fares, 
explicitly employed a 10.5 percent rate of re­
turn. (p. 9) Exhibit MOC-1 reflects the rate 
used in Order 69-9-68. 

llll See Bureau Exhibit BE-51, App. --, 
containing statistics with respect to the 
trunklines only. The local service carriers 
have historically earned considerably less 
than the trunklines. 

83 See ID., Appendix A, App. --. 

ADDENDUM A 
PRINCIPAL STATUTES INVOLVED 

Federal Aviation Act, § 102 ( 49 u .S.C. 1302) 
In the exercise and performance of its 

powers and duties under this chapter, the 
Board shall consider the following, among 
other things, as being In the publlc interest, 
and in accordance with the public con­
venience and necessity: 

(a) The encouragement and development 
of an air-transportation system properly 
adapted to the present and future needs of 
the foreign and domestic commerce of the 
United States, of the Postal Service, and of 
the national defense; 

(b) The regulation of air transportation in 
such manner as to recognize and preserve the 
inherent advantages of, assure the highest 
degree of safety in, and foster sound eco­
nomic conditions In, such transportation, and 
to improve the relations between, and coordi­
nate transportation by, air carriers; 

(c) The promotion of adequate, econom1-
ca.l, and eftlcient service by air carriers at rea­
aona.ble charges, without unjust discrimlna­
Uons, undue preferences or advantages, or 
llllfair or destructive competitive practices; 

(d) Competition to the extent necessary to 
usure the sound development of an air­
transportation system properly adapted to 
Ule needs of the foreign and domestic com­
merce of the United States, of the Postal 
lier'vlce, and of the national defense; 

(e) The promotion of safety in air com­
merce; and 

(f) The promotion, encouragement, and 
development of clvU aeronautics. 

Federal Aviation Act, l1002(d) (e) (49 
U .S.C. 1482) 

(d) Whenever, after notice and hearing, 
upon complaint, or upon its own initiative 
the Board shall be of the opinion that any 
individual or joint rate, fare, or charge de­
manded, charged, collected, or received by 
any air carrier for interstate or overseas air 
transportation, or any cla.sslfica.tion, rule, 
regulation, or practice affecting such rate 
fare, or charge, or the value of the Servlc~ 
thereunder, is or will be unjust or unreason­
able, or unJu.stly discriminatory, or unduly 
preferential, or unduly prejudicial, the 
Board shall determine and prescrtbe the law­
ful rate, fare, or charge (or the maximum 
or minimum, or the maximum and mini­
mum thereof) thereafter to be demanded, 
charged, collected, or received, or the law­
ful classification, rule, regulation, or prac­
tice thereafter to be made effective: Pro­
vided, That as to mtes, fares, and charges 
for overseas a.lr transportation, the Board 
shall determine and prescribe only a. just and 

reasonable maximum or minimum, or maxi­
mum and minimum rate, fare, or charge. 

(e) In exercising and performing its pow­
ers and duties with respect to the deter­
mination of rates for the carriage of per­
sons or property, the Board shall take Into 
consideration, among other factors--

(1) The effect of such rates upon the 
movement of traffic; 

(2) The need in the publlc interest of ade­
quate and eftlcient transportation of persons 
and property by air carriers at the lowest 
cost consistent with the furnishing of such 
service; 

(3) Such standards respecting the charac­
ter and qua.llty of service to be rendered by 
air carriers as may be prescribed by or pur­
suant to law; 

(4) The Inherent advantages of transpor­
tation by aircraft; and 

(5) The need of each a.lr carrier for rev­
enue suftlcient to enable such a.lr carrier, 
under honest, economical, and efficient man­
agement, to provide adequate and efficient 
air carrier service. 

ADDENDUM B 

PRINCIPAL DEvELOPMENTS RELATING TO 
Moss v. C.A.B. 

April 21, 1969: Petitioners' Complaint and 
Request for a General Passenger Fare In­
vestigation. 

Petitioners alleged that carrier proposals 
for a. fare increase did not comply with the 
standards of the Federal Aviation Act and 
that the proposed increase was unjust and 
unreasonable. Petitioners recommended that 
the Board suspend and investigate the car­
rier proposals and undertake a. general in­
vestigation of domestic passenger fares. 

May 8, 1969: C.A.B. Order 69-5-28. 
This order suspended the carrier proposals 

pending Board. investigation of their rea­
sonableness, a.nd deferred decision on a gen­
eral rate Investigation. 

August 20, 1969: Petitioners' Complaint in 
the Matter of Tar1ffs Filed During the Month 
of August 1969. 

Petitioners requested suspension and In­
vestigation of new carrier proposals on the 
grounds that the Board was without rate­
making standards permitting assessment of 
these proposals and that the carriers had not 
shown that the level and structure of the 
proposed fares were just and reasonable. Pe­
titioners again requested institution of a 
general investigation of passenger fares. 

September 12, 1969: C.A.B. Order 69-9-68. 
Th1s order suspended the carrier proposa.ls 

pending investigation, and suggested use of 
a comprehensive formula involving a line­
haul rate and a. term1nal charge. Application 
of the formula. would produce a 6.35 percent 
increase in fares which the Board said it 
would allow to become effective as of Oc­
tober 1, 1969. Tar11fs embodying such In­
crease were to have an expiration date of 
January 31, 1970. A general Investigation of 
domestic passenger fares was again deferred. 

September 22, 1969: Petitioners' Petition 
for Reconsideration of Order 69-9-68. 

September 30, 1969: Board Order 69-9-150. 
This order denied reconsideration of 

Order 69-9-68. 
November 10, 1969: Petitioners' Petition 

for Review of Orders. 
Orders 69-9-68 and 69-9-150 in the United 

States Court of Appeals for the District of 
Columbia Circuit. 

December 11, 1969: Petitioners' Motion to 
the Court of Appeals for Interlocutory Rellef. 

Petitioners sought an order setting aside 
the increased fares that had gone into e:tiect 
on October 1, 1969 and reinstating the prior 
fares. Alternatively, petitioners sought an 
order permitting the carriers to continue 
charging the OCtober 1969 fares but requir­
ing them promptly to repay overcharges in 
the event those fares were ultimately de­
clared 1llegal. 

January 9, 1970: Petitioners' Complaint in 
the Matter of Tariffs FUed on December 31, 
1969. 

Petitioners requested that carrier pro­
posals to extend the October 1969 fares be 
suspended and investigated. Petitioners al­
leged that Order 69-9-63 was illegal, and the 
tar11fs ftled pursuamt thereto were unjust, 
unreasonable, and unlawful. Petitioners 
reiterated their request for a. genera::. domes­
tic passenger fare investigation. 

January 9, 1970: Court of Appeals Order. 
This order deferred action on petitioners' 

motion for interlocutory relief for thirty days 
to permit the Board to consider petitioners' 
pending request for a. passenger fare in­
vestigation. The order also called for supple­
mental memoranda. from the parties on ( 1) 
the feasibility of monthly statements by the 
carriers setting forth the amounts attrib­
utable to the October 1969 fares, and (2) 
the power of the Court to suspend rates 
pending determination of the Court's 
jurisdiction. 

January 29, 1970: C.A.B. Order 70-1-147. 
This order institued a. Democratic Passen­

ger Fare Investigation (DPFI), covering vari­
ous aspects of airline ra.tema.klng. 

January 29, 1970: Press Release: C.A.B. 70-
11. 

The Board announced that It had decided 
to approve joint fare agreements proposed by 
local service carriers and would therefore al· 
low such carriers to extend the October 1969 
fares beyond January 31, 1970. The Board 
indicated that it would allow s1m1lar exten­
sions by the trunk carriers 1f they agreed to 
a. proposed joint fare formula.. 

January 30, 1970: Petitioners' Complaint in 
the Matter of Passenger-Fare Revisions and 
Extensions Proposed for February 1-15, 1970. 

Petitioners complained against extension 
of the October 1969 fares pursuant to Press 
Release 70-11. Petitioners contended that Or­
der 69-9-68 was illegal and that tariffs or 
tariff extensions based on tha. t order were 
simllarly illegal. Moreover, Press Release 70-
11 was improper procedurally. and had been 
issued without considering the ra.temaking 
criteria. speclfied by the Federal Aviation Act. 
Finally, the joint fare agreement that the 
Board indicated It would accept was discrim­
inatory and unreasonable. 

February 26, 1970: C.A.B. Order 70-2-121. 
This order divided the DPFI Into nine sep­

arate phases Investigating: ( 1) aircraft de­
preciation; (2) leased aircraft; (3) deferred 
federal income taxes; (4) joint :fares; (5) dis· 
count fares; (6) load factors and seatlni 
configurations; (7) fare level; (8) rate of re­
turn; and (9) fare structure. 

June 19, 1970: Press Release: C.A.B. 70-'N». 
The Board announced that as of July 1, 

1970, it would allow domestic carriers to 
round all fares up to the nearest dollar, re­
sulting in increased revenues estimated to 
approximate $50,000,000. The Board recog­
nized "that the public had no notice of the 
carriers' proposal to increase fares on July 
1st or opportunity to ftle comments .... " 

July 9, 1970: Court of Appeals Decision 
in Moss v. C.A.B., 139 U.S. App. D.C. 150, 
430 F.2d 891 (Moss I). 

Order 69-9-68 was declared invalid, and 
tariffs filed pursuant to that order were 
found unlawful. The care was remanded to 
the Board for further proceedings. 

July 14, 1970: Letter :from Petitioner John 
E. Moss to Secor D. Browne, Chairman of the 
C.A.B. 

Congressman Moss requested: (1) that 
there be no e:& parte communications be­
tween the Board and any carrier regarding 
fares; (2) that he be Informed of any meet­
ings between carriers and members or em­
ployees of the Board; and (3) that the Board 
notify him of any action taken in connec­
tion with the case or of any proposals made 
by the carriers or the Board regarding fares. 

July 24, 1970: Petltit>ners' Supplemental 
Complaint. 
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Petitioners suggested re-establishment o! 
the fares in effect prior to October 1, 1969, 
pending determination of lawful fares by the 
Board. In addition, they requested institu­
tion of an expedited adjudicatory proceed­
ing to determine appropriate relief to the 
traveling public for the overcharges attribut­
able to the october 1969 tariffs found unlaw­
ful in Moss I. 

July 28, 1973: C.A.B. Order 70-7-128. 
This order "accepted" the decision of the 

Court of Appeals in Moss I and vacated Order 
69-9-68. Although the Board recognized thai 
the prevailing fares, embodying the struc­
ture and the increase suggested in Order 69-
9-68, fell within the condemnation of the 
Court's judgment, it declared that those 
fares were the only ones that could lawfully 
be charged pending establishment of new 
fares. The Board called for the carriers to 
submit new tariffs "free of any compulsion 
that may have been inherent in the invalid 
Order 69-9-68." It stated that the new car­
rier :filings should bear an effective date of 
OCtober 15, 1970 and indicated that it would 
rule on the proposals by September 15, 1970, 
in order to allow the carriers to make "com­
petitive :filings." The Board stated that it 
would not establish !ares itself without dup­
llcatdng efforts under way ln the DPFI. 

July 28, 1970: Petitioners' Complaint in 
the Matter of Proposed Extensions of Do­
mestic Passenger Fares. 

Petitioners opposed proposals by various 
carriers to extend the rounded-up October 
1969 fares beyond their August 31 1970 ex­
piration date, on the ground that these fares 
were based on Order 69-9-68, held by the 
Court of Appeals to be unlawful, and the 
similarly unlawful June 1970 press release. 

July 29, 1970: Respondent's Motion for 
Partial Stay of Mandate. 

The Board moved the Court o! Appeals to 
stay its mandate in Moss I for 90 days to 
permit establishment of new fares. Because 
the procedure it proposed to adopt for this 
purpose involved maintaining the !ares held 
unlawful in Moss I in effect for approximately 
90 days, the Board requested a stay of the 
Court's mandate to allow completion of that 
procedure. 

July 29, 1970: Petitioners' Response to Mo­
tion for Partial Stay of Mandate. 

Petitioners objected to the partial stay of 
mandate because ( 1) the Board proposed to 
continue the unlawful October 1969 fares 
for an additional 90 days: (2) the procedure 
adopted by the Board to establish new fares­
involving tariff submissions from the car­
riers-would be unlikely to result in fares 
untainted by the unlawful Order 69-9-68· 
and (3) the Board, which was in part re: 
sponsible for Order 69-9-68, should bear the 
responsib111ty of determining new rates itself, 
according to the criteria of sections 1002 (e) 
and 102 of the Federal Aviation Act and 
subject to judicial review. In the ever{t the 
Court determined to grant a stay, petitioners 
requested that it take appropriate measures 
to protect the claim o! the public to relief 
for the period up to the re-establishment of 
lawful fares. 

July 30, 1970: Court of Appeals Order. 
The Court granted the Board's motion for 

a partial stay of mandate. Because peti­
tioners' supplemental complaint for relief for 
rate overcharges was pending before the 
Board, the Court deemed it unnecessary to 
address itself to the issue of protecting the 
traveling public during the period of the stay. 

August 26, 1970: Petitioners' Complaint in 
the Matter o! Tariffs Proposed by the Domes­
tic Air Carriers To Take Effect on October 15 
1970. , 

Petitioners objected to the proposed tariffs 
because: (1) the Board could not rationally 
choose among them, since the carriers had 
failed to supply relevant data and standards 
or to submit appropriate justification for 
their proposals consistent with the Federal 

Aviation Act; (2) the carrier filings were all 
based on Order 69-9-68, despite the Board's 
statement in Order 70-7-128 that new tariff 
proposals should be independently made; (3) 
the carriers had engaged in unauthorized ex­
changes of information regarding their fare 
proposals in apparent violation of section 
102 of the governing statute and possibly in 
violation of the antitrust laws. 

September 15, 1970: C.A.B. Order '70-9-73. 
This order dismissed as moot petitioners' 

request that the Board re-establish the fares 
in effect prior to October 1, 1969. It also 
deferred action on petitioners' request for a 
proceeding to determine appropriate relief 
for the public and called for briefs on the 
Board's power to grant such relief, the nature 
of proof to be introduced to prove over­
charges, the procedure to be employed, the 
relationship between the DPFI and the pro­
posed relief proceeding, and the form of relief 
to be accorded. 

September 24, 1970: C. . Order 70-9-123. 
This order suspended all carrier tariffs filed 

pursuant to Order 70-7-128 except those 
which re-established the rounded up October 
1969 fares. The order justified continuation 
o! those fares on the grounds that the new 
proposals were free from any compulsion in­
herent in Order 69-9-68 and did not appear 
prima facie unreasonable, since the carriers' 
earnings were sub-marginal and the prob­
lem of excess capacity could not "be remedied 
overnight." Objections to the "rounding-up" 
procedure would be resolved by the DPFI, 
and, in the interim, the amounts involved for 
individual passengers were minimal. More­
over, all of the carrier filings rejected by the 
Board proposed further increases in fares. 

October 7, 1970: Petitioners' Motion for 
Further Stay of Mandate. 

Petitioners alleged that the procedure 
adopted by the Board of Orders 70-7-128 
and 70-9-123 did not comply with the Court's 
decision in Moss I, and that the Board's 
actions amounted to an extension o! fares 
which had been found unlawful. The Board 
had accepted fares identical to the rounded­
up October 1969 fares: the fact that it had 
declared the carriers free from any compul­
sion to adopt the formula presented in Or­
der 69-9-68 did not prove tariffs reflecting 
that formula were carrier-made. Petitioners 
argued that the situation uncovered in Moss 
I could not be remedied through carrier­
made filings since the Board possessed no 
ratemaking standards against which to ex­
amine such :filings. Petitioners requested the 
Court to stay its mandate in Moss I again, 
pending re-establlshment by the Board of 
lawful fares, and to order the Board to render 
a prompt decision on its power to grant the 
relief for the publlc which petitioners had 
requested. 

October 15, 1970: Petitioners• Brief Con­
cerning the Matters Discussed in C.A.B. Or­
der 70-9-78. 

Petitioners contended that the Board has 
ample power to award appropriate relief for 
the mega! October 1969 fares, that it should 
decide this jurisdictional question at the out­
set of the reUe! proceeding, and that there 
was no reason to combine the relief proceed­
ing with the DPFI. With respect to the stand· 
ards governing relief, petitioners contended 
that the public was presumptively entitled 
to the full amount of the October 1969 fare 
increase unless the carriers could show that 
some portion of the increase was justifiable 
under the Federal Aviation Act. Petitioners 
also asserted that the most equitable form 
of relief would be refunds to passengers who 
were overcharged or, in the event this proved 
not fully possible, the establishment of a 
fund or reserve to be offset against future 
tar11f actions or otherwise used in the inter­
est of the travellng public. 

October 19, 1970: Respondent's Opposition 
to Petitioners' Motion foF Further Stay of 
Mandate. 

The Board alleged that the tariffs which 
went into effect on OCtober 15, 1970 were 
lawful, carrier-made tariffs and that since 
the Court's mandate would be directed only 
at tariffs in effect prior to October 15, 1970, a 
further stay of that mandate would be an 
"empty gesture." Respondent a.lso urged re­
jection of petitioners' request for an order 
requiring the Board to rule promptly on its 
power to grant relief. 

October 27, 1970: Court of Appeals Order. 
Petitioners' Motion for Further Stay of 

Mandate was denied on the ground that the 
Board had assured the Court that it was pro­
ceeding expeditiously to conclude the DPFI 
and to determine the issues raised in peti­
tioners' supplemental complaint regarding 
relief. 

November 19, 1970: C.A.B. Order 70-11-91. 
This order subdivided Phase 6 of the DPFI 

into two parts, dealing respectively with seat­
ing configurations and load factors. 

November 20, 1970: Letter from Petitioner 
Moss to C.A.B. Chairman Browne. 

Congressman Moss stated petitioners' posi­
tion that the existing fares were megal-both 
because they were identical to those held n­
legal in Moss I and because the process by 
Which they were established was substan­
tia.lly the same as that condemned in Moss I. 
Moss also noted that legal fares could not be 
re-established until the DPFI was completed 
and retrospective rellef was granted to the 
publlc. 

November 27, 1970: Letter from cAB 
Chairman Browne to Petitioner Moss. · · · 

Chairman Browne asserted that the Board 
had complied with the procedure described 
to the Court of Appeals in Respondent's Mo­
tion for Partial Stay of Mandate and that 
the prevailing fares were "the lowest wh1cb 
could have been put into effect" pending 
completion of the DPFI. 

February 25, 1971: C.A.B. Order 71-2-109 
This order initiated an investigation u; 

determine whether the fares charged from 
October 1, 1969 through October 14 1970 
were unjust and unreasonable and 'if so 
the amount o! any resulting over~harges: 
The Board rejected petitioners' request that 
it first determine whether it had power to 
grant the requested relle!. The order noted 
that class actions had been brought against 
the carriers in various lower courts around 
the country, and stated that "the Board's 
resolution of the reasonableness issue at 
this time could be an aid to the district 
courts in fashioning relief, if indeed relief 
is due, or in determining whetH.er the class 
actions should be entertained any further." 

March 8, 1971 : Petitioners' Petition tor Re­
consideration of Order 71-2-109. 

Petitioners requested reconsideration and 
clarification of various aspects of Order 
71-2-709, specificaily: (1) that the investi­
gation should include petitioners' conten­
tion that the fares which went into effect 
on October 15, 1970 were as unlawful as those 
that had prevailed previously; (2) that the 
investigation should covA:- the reasonable­
ness of the fare structure as well as the 
reasonableness of fare level; (3) that the 
Board should clarify various statements in 
Order 71-2-109, which appeared either to 
misstate petitioners' position or to prejudge 
the investigation: (4) that the Board should 
specify the actions it would take if the 
fares were found unreasonable; (5) that the 
he&~ring examiner should be given authority 
to consider issues not anticipated by the 
Board; ( 6) that the burden in the relief 
proceeding should be placed squarely on 
the carriers in light o! the finding in Moss 1 
that the fares in question were illegal and 
because most of the relevant information 
lay in the carriers' hands; and (7) that the 
Board and carriers should provide petitioners 
with reasonable assistance, including attor­
neys• fees and witness' fees, to enable peti­
tioners to present their position fully in the 
relief proceeding. 
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Aprll 9, 1971: C.A.B. Order 71-4-54. 
This order was the Board's decision in 

Phase 6B of the DPFI, dealing with load fac­
tor standards. The agency determ.lned that 
such standards must be adopted by reason of 
section 1002(e) of the Federal Aviation Act 
and adopted standards of 55.0 percent of the 
trunklines, 44.4 percent for the local service 
carriers, and 54.1 percent for the industry. 

Aprll 9, 1971: C.A.B. Orders 71-4-59/60. 
These orders announced the Board's tenta­

tive findings and conclusions in Phase 7 of­
the DPFI, dealing with fare level. The Board 
found that existing fare levels were unrea­
sonably low, and that the carriers were en­
titled to a 12 percent increase over the 
rounded-up October 1969 fares. Because fares 
had already been increased approxlmately 3 
percent since October 15, 1970, through vari­
ous upward adjustments of discount and 
first-class fares, the Board tentatively ordered 
the ma.xJmum increase would be 9 percent 
above existing fares. Pending a final decision, 
the Board allowed an interim increase up to 
a maximum of 6 percent above existing 
fares. 

May 3, 1971: Petitioners' Petition for Re­
consideration of Orders 71-4-59/60. 

Petitioners noted tha.t the orders were not 
grounded in the statutory criteria governing 
ratemaking and that the Board had falled to 
indicate whether or how it applied those cri­
teria in reaching its conclusions. In particu­
lar, petitioners objected to allocation of ex­
cess freight costs to passenger fares; estima­
tion of carrier costs with reference to his­
torical data and without determining wheth­
er such costs met the statutory standard of 
.. honest, economical, and efficient manage­
ment"; establishment of fares on a single na­
tionwide and industrywide basis; and !allure 
to assess the impact of a fare increase on the 
movement of traffic, as the statute requires. 
Petitioners urged that, if the Board was de­
termined to grant a fare increase, it should 
institute a survey to determine the impact 
of that increase on particular classes of 
passengers. 

May 13, 1971: C.A.B. Order 71-5-65. 
This order denied petitioners' request for 

reconsideration of Order 71-2-109 on the 
grounds that: (1) The fares that went into 
etfect on October 15, 1970 were lawful and 
properly excluded from the relief proceed­
ing; (2) investigation of the reasonableness 
of speclfic fares were unwarranted and would 
be too burdensome; (3) the Board's delega­
tion of authority to the hearing examiner was 
sufficient and petitioners had failed to specify 
the unanticipated issues they believed ought 
to be included in the proceeding; (4) Order 
71-2-109 had made sufficient provision for 
the eventuality that the fares might be found 
unreasonable; and (5) there would be no 
presumption as to the reasonableness of the 
fares tn question, and the burden of proof 
on the issue of reasonableness "would be ap­
portioned as in any rate case." In addition, 
this order rejected petitioners' request for 
assistance in the presentation of their posi­
tion in the relief proceeding. 

May 20, 1971: Notice of Prehearing Con­
ference. 

Trial Examiner Ross I. Newmann set a pre­
llminary conference for July 29, 1971, and 
instructed the Board's Bureau of Economics 
to submit by July 8, 1971 a proposed state­
ment of issues, proposed stipulations, a. re­
quest for evidence, statement of position, 
and proposed procedural dates. The parties 
were then to reply to the Bureau's submis­
sion. 

June 28, 1971: C.A.B. Order 71-6-138. 
This order dented petitioners' req:uP.st for 

reconsideration of Orders 71-4-59/60. 
July 8, 1971: Bureau Counsel's Proposed 

Statement of Issues, Request for Evlclence, 
Proposed Stipulations, and Proposed Proce­
dural Dates. 

The Bureau restated the issues presented 

as they had been defined in Order 71-2-109. 
It also proposed stipulations that certain of 
the Board's conclusions in the DPFI be em­
ployed in the relief proceeding and requested 
evidence regarding proposed forms of reltet 
and summaries of revenues, expenses, invest­
ment, and capacity during the period under 
investigation. The Bureau took no position 
on the questions at issue. 

July 20, 1971: Petitioners' Submission in 
Response to. Notice of Prehea.ring Confer­
ence. 

Petitioners proposed a detailed statement 
of the issues they believed involved in the 
relief proceeding, including the basis for the 
Board's origtnal promulgation of Order 69-
9-68, the reasonableness of the October 1969 
fa.res in light of the criteria set out in the 
Federal Aviation Act, the extent to which 
fares were unreasonable with respect to par­
ticular carriers or classes of passengers, the 
Board's authority to grant relief, and the 
form which appropriate relief might take. In 
addition, petitio rs requested information 
from each carrier in considerably greater de­
tall than the Bureau had requested. They 
also asked that the carriers and Bureau be 
required to present their direct case before 
petitioners were called upon to respond. 

July 27, 1971: Letter from Stanford G. 
Ross, Counsel for Petitioners, to Trial Exam• 
iner Ross I. Newmann. 

Petitioners requested that a transcript of 
the Preheartng Conference be kept. 

July 29, 1971: 
Prehea.rlng Conference. 
Petitioners' request that a transcript be 

kept was dented. 
August 5, 1971: Letter from Petitioner 

Moss to C.A.B. Chairman Secor D. Browne. 
Petitioner Moss noted the recent release 

of transcripts of ex parte meetings between 
the Boa.rd and Representatives of two car­
riers. In Ught of the potential etrect of such 
meetings on the Board's decisions in the 
DPFI and the relief proceeding, petitioner 
Moss posed a series of questions regarding 
the meetings and asked whether the Board 
had made any revisions in its practices per­
taining to ex parte meetings in light of 
Moss I. 

August 9, 1971: Prehearing Conference Re­
port of Examiner Ross I. Newmann. 

The Examiner reJected all proposed issues 
and subissues suggested by petitioners and 
accepted only the basic issue adopted by the 
Bureau of Economics from Board Order 71-2-
109. Much of petitioners' request for infor­
mation was also rejected as "not relevant 
to the issues as defined by the Board," in­
cluding (1) block times at 100-mlle intervals, 
(2) available seat hours, (3) passenger hours 
flown, (4) data on actual and projected load 
factors, (5) term.lnal costs, (6) city-pair 
data, (7) information regarding ex parte 
contacts between the Board and the carriers. 
All parties were required to submit direct 
exhibits and testimony simultaneously, on 
December 3, 1971, and a public hearitlg was 
set for February 14, 1972. 

August 16, 1971: Petitioners' Exceptions to 
Prehearing Conference Report. 

Petitioners excepted to the Examiner's 
treatment of proposed issues on the grounds 
that he had failed to specify the sublssues 
which he had rejected, leaving the parties 
without notice of the scope of the proceeding, 
and that he had apparently rejected con­
sideration of fare structure, a matter highly 
pertinent to reasonableness. Petitioners also 
excepted to the Examiner's decision to reject 
most of their requests for ~vidence and spe­
cified the reasons why each requested item 
of information was relevant and necessary 
for assessing the reasonableness of the fares 
in issue. Petitioners again sought a date for 
the submission of their direct case following 
the direct submission by the carriers. 

September 3, 1971: Supplemental Prehear­
ing Conference Report of Examiner Ross I. 
Newmann. 

The Examiner denied that any useful pur­
pose would be served in an attempt to partic­
ularize the subtssues involved in the relief 
proceeding. He rejected as erroneous peti­
tioners' contention that he had excluded the 
issue of fare structure, claimlng that only 
"extensive examination of each individual 
fare" was excluded. The remainder of peti­
tioners' exceptions were either rejected or 
ignored. 

September 13, 1971: Petitioners' Exceptions 
to Supplemental Prehearing Conference Re­
port. 

Petitioners stated that the Examiner's Pre­
hearing Conference Reports had failed to es­
tablish a hearing that could ful1Ul the re­
quirements of Moss I because relevant issues 
were excluded and petitioners were barred 
from obtaining necessary information from 
the carriers. 

October 21, 1971: Letter from C.A.B. Chair• 
man Browne to Petitioner Moss. 

Chairman Browne responded to petitioner 
Moss's letter of August 5, 1971 regarding ez 
parte meetings between the Board and car­
rier representatives. He asserted that such 
meetings were a proper means of "under­
standing and appraising the industry [the 
Board] is required to promote and develop," 
and that the Board did not regard them aa 
ex parte since they did not deal directly with 
issues involved in an adversary hearing or 
pending investigation. Chairman Browne 
stated, with respect to the particular meet­
ings about which petitioner Moss had in• 
quired, that no pubUc notice was given, no 
one was present except representatives of 
the Board and a carrier or carriers, such 
meetings are very frequent, and that such 
meetings were unllke those involved in Moss 
I because, unlike the meetings which pre­
ceded Order 69-9-68, they did not involve aU 
the trunkline car.riers and were not con­
cerned with matters involved in pending fare 
cases. 

December 3, 1971: Direct Testimony of 
Petitioners' Witness, Richard W. Klabzuba. 

Mr. Klabzuba stated that the data made 
available by the carriers was inadequate to 
permit a precise determination of over­
charges produced by the October 1969 fares. 
He explained that such a determination 
should be made by applying specific rate­
making guidelines to determine the reason• 
able revenue need for adequate and emcient 
service and then by compa.ring this revenue 
need to the carriers• actual revenues. 

December 10, 1971: Letter from Petitioner 
Moss to C.A.B. Chairman Browne. 

Petitioner Moss objected that the informa­
tion provided in Chairman Browne's letter 
of October 21, 1971 was incomplete. He 
requested further information on ex parte 
meetings between Board members or staff 
and private companies, groups, or individuals. 

January 21, 1972: Rebuttal Testimony of 
Richard W. Klabzuba. 

Mr. Klabzuba believed that the data and 
analysis presented by the carriers failed to 
detnonstrate the reasonableness of the fares 
in issue. He expressed the view that the Octo­
ber 1969 fares were unreasonable because 
they underwrote unreasonable capacity and 
unreasonable costs. The amount of revenue 
required to provide adequate and emcient 
service during the period under investigation 
was considerably less than that provided by 
the October 1969 fares. 

January 27, 1972: Letter from Whitney 
Gilliland, Acting Chairman o! the C.A.B., to 
Petitioner Moss. 

In response to petitioner Moss's letter of 
December 10, 1971, requesting information 
on all meetings between Board members and 
staff and private companies, groups, and in­
dividuals over the period from October 1, 
1969 to October 5, 1971, Acting Chairman 
Gllllland replied that such meetings were so 
frequent (possibly in excess or 30,000) that 
even listing them would be impractical: 
moreover, no transcrip't ls normally made 
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and no record 1s normally kept of such meet­
ings or of the notice given and the persons 
present. 

FeOO"uary 22 through March 1, 1972: Hear­
ings Before Trial Examiner Newmann. 

Mr. Klabzuba testified at length regarding 
h1s methodology for determining just and 
reasonable fares for the period under inve::;­
tigation. Petitioners submitted Exhibit 
Moc-1, demonstrating on the basis of the 
data made available by the carriers that the 
October 1969 fares had produced reven\181 
substantially in excess of the amount needed 
for adequate and efficient service. 

March 8, 1972: Submission of Petitioners' 
Exhibit MOQ-2. 

This exhibit, submitted pursuant to the 
request of the Bureau of Economics, refined 
somewhat the approach reflected in Exhibit 
MOQ-1. 

May 1, 1972: Petitioners• Brief to the Trial 
Examiner. 

' Petitioners argued that the October 
1969 fares had occasioned overcharges to 
the traveling public of no less than $250,-
000,000, that the Board had the power to 
grant refunds or other appropriate relief, and 
that the most appropriate form of relief 
would be refunds for the public or a fund 
against which future fare increases would 
be charged. 

July 3, 1972: Initial Decision of Examiner 
Ross I. Newmann. 

Examiner Newma!!n rejected petitioners' 
suggested guidelines for determining ade­
quate an d efficient service during the period 
in question. Instead, he hinged his decision 
on the carriers' return on investment. The 
Examiner found the fares in issue not un­
just and unreasonable because they did not 
produce excessive earnings for the carriers. 

July 24, 1972: Petitioners' Petition for Re­
view of Initial Decision of Hearing Examiner. 

Petitioners contended that the Examiner 
had failed to make necessary findings and 
had committed both errors of law and of 
procedure. His initial decision did not ap­
pear consistent with Moss I. 

August 11, 1972: C.A.B. Order 72-8-50. 
This order was the flna.l decision in Phase 

7 of the DPFI, dealing with fare level. It af­
firmed the tentative decision in Order 71-
4-59, and the carriers were thus permitted 
to charge fares up to a maximum of 11.9 per­
cent above the October 15, 1970 fare leveL 

September 7, 1972: C.A.B. Order 72-9-23. 
This order granted Board review of Ex­

aminer Newmann's Initial Decision. 
October 6, 1972: Petitioners' Brief to the 

Board. 
Petitioners essentially repeated the argu­

ments they had made to the Trial Examiner. 
November 16, 1972: Oral Argument Before 

theBoa.rd. 
December 8, 1972: C.A.B. Order 72-12-18. 
This order was the Board's decision in 

Phase 5 of the DPFI, dealing with discount 
fares. It found that many promotional and 
discount fares were unjustly discriminatory 
and that fares would henceforth be set as 1f 
the discount fares were not a part of the fare 
structure. This decision was reached because 
the Board perceived that the 'ffect of prior 
ratemaking policies with respect to discount 
and promotional fares was to encoutage ex­
cess capacity and raise fares for all passen­
gers. 

July 11, 1973: O.A.B. Order 73-7-39. 
This order accepted the Trial Examiner's 

analysis and rejected petitioners' arguments 
that the public 1s entitled to relief regardless 
of justness and reasonableness; and tha~ a 
reasonable level and type of service must be 
determined in order to assess the justness 
and reasonableness of the fares in question. 
The Board declined to reach the 1seues of fare 
etructure, its power to award rellef, and the 
appropriate form of .rellet. Petitioners' Sup­
plemental Complalnt of July 24, 1970 wae 
d1sm1ssed. 

July 6, 1973: .Petitioners' Petition to the 

Court of Appeals for Review of C.A.B. Order 
73-7-39. 

THE PRESENT STATE OF THE EN­
ERGY SHORTAGE IN RELATION 
TO THE ENERGY EMERGENCY 
BILL 

(Mr. ECKHARDT asked and was given 
permission to extend his remarks at this 
point in the RECORD and to include ex­
traneous matter.) 

Mr. ECKHARDT. Mr. Speaker, it has 
been over a month now since the House 
of Representatives passed the Energy 
Emergency Act. Today there is a growing 
skepticism among the members of the 
public and among some Members of this 
body as to whether there is in fact an 
energy shortage which requires this 
emergency legislation. I shall undertake 
to show here that ther is not. Certain 
information has come to light recently 
which must appear to any person of open 
mind to undermine much of the justifi­
cation for the Emergency Act. 

The Energy Emergency Act is the most 
sweeping grant of power to a President 
ever conceived by Congress. It is designed 
to attack the supposed shortage on two 
grounds, allocation and conservation. 
I. THE ALLOCATION PROVISIONS DO NOT SUBSTAN­

TIALLY ADD TO EXZSTING A UTHORrrY TO ALLO­
CATE AND RATION 

The emergency bill clarifies and more 
clearly delineates the powers of the Pres­
ident to allocate-even to end-use-allo­
cation-our present supply of fuel so that 
vital services will not be disrupted and 
so that equitable distribution will be as­
sured to all. 

In November Congress passed the 
Emergency Petroleum Allocation Act 
which gives sufficient powers to the Pres­
ident to act in the area of allocation. A13 
I pointed out in my remarks to this body 
on December 18 and 19-pages 42'350 
and 42549 of the CONGRESSIONAL REC­
ORD for those respective days--the Emer­
gency Petroleum Allocation Act already 
gives the President full authority to allo­
cate, even to the point of end-use-allo­
cation-rationing. Whlle some of the 
procedural refinements which this bill 
makes might be desirable, the need for 
them is not so immediate as to justify 
the enactment of this sweeping bill. 

II. THE CONSERVATION PROVISIONS HAVE NOT 
BEEN PROVED NECESSARY 

Because of voluntary conservation · 
measures undertaken by individuals, 
price pressures, and specific legislative 
action in Congress and in State legisla­
tures, demand for petroleum products 
has declined about 15 percent. This is 
equal to, or exceeds, the reduction in 
through-put of the refineries. Average 
reduction in through-put capacity is 
down from about 96 to 97 percent of ca­
pacity at normal operating levels to about 
85 to 87 percent of capacity at the pres­
ent time. 

A. COAL CONVERSION 

Just as the necessary allocation is al­
ready possible under existing statutory 
authority, the major conservation meas­
ures envisaged by this blll can be and in 
fact . are already being taken. For in­
stance, the major speci:flc conservation 
measure provided in the legislation is the 

mandatory conversion of some plants 
from on to coal. Chairman Nassikas of 
the Federal Power Commission told the 
House Interstate and Foreign Commerce 
Committee that approximately 42 utill­
ties could be converted from on to coal 
within a period of 3 to 5 weeks, resulting 
in savings of oil equivalent to 104,000 
barrels a day. 

First. Mandatory coal conversion pro­
visions: To achieve these conversions, we 
were told, we had to give the Executive 
the authority to mandate the conver­
sions. Then, it was said, in fairness to the 
plants, we should grant long-term sus­
pensions of the stationary source emis­
sion limitations so that plants which had 
converted could be assured that they 
would be able to burn coal for several 
years in order to offset the costs of the 
conversion. That is what was urged upon 
us at the time we reported, and then 
adopted, the House bill. Dutifully, the 
House of Representatives included in 
the Energy Emergency Act a provision 
which allowed the administration to re­
quire that plants with the ready capa­
bility to convert to coal to do so. This 
provision is contained within title I of 
the legislation. And most of title n of 
the bill deals with suspending the safe­
guards of the Clean Air Act until 1979 so 
that plants required to convert w1ll be 
able to continue to operate with coal 
until January 1, 1979. 

Second. Environmental protection 
relaxation under existing law: In the 
last week, I have been checking to .see 
what the possibilities for coal conversion 
are without the emergency legislation. I 
have found that conversions are not only 
possible; they are already underway. 
Presently the Environmental Protection 
Agency can grant suspensions of the sta­
tionary source emission limitations up to 
June 30, 1977. Such suspensions must 
be approved by the State affected by the 
suspension after an opportunity for a 
public hearing. Thus it will be seen that 
statutory capabillty to grant variances 
exists within the bounds of the Clean Air 
Act. Conversions to coal have not been 
prevented, and industries that have not 
yet converted are preparing to do so and 
are quite willlng to take their chances 
under existing law. 

Third. Coal conversion now occurring: 
It is highly significant that, despite the 
lack of new legislative authority to 
mandate conversions and offer broader 
suspensions of environmental safe­
guards, nine electric powerplants on the 
east coast have already switched from 
on to coal, representing a saving of 51,000 
barrels of on a day. The Federal Energy 
Office has also reported that four addi­
tional plants have indicated that they 
will convert to coal within 1 month, 
saving an additional 26,000 barrels per 
day. This means that under present law, 
13 voluntary conversions resulting ln 
savings of 77,000 barrels a day are 
already underway. This figure represents 
75 percent of the savings the House Com­
merce Committee was told would result 
only 1f new legislation were enacted. 

Fourth. Projected coal conversion: Not 
only are 13 voluntary conversions already 
underway, but regional omces of the Fed­
eral Energy Office are working to assist 
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stlll other plants to locate coal and 
obtain environmental variances to burn 
it, so that additional voluntary conver­
sions are expected in the future. The 
FEO estimates that these conversions 
will reduce daily on requirements by 
another 58,000 barrels. If the reports of 
the Federal Energy Office are correct, a 
total savings of 135,000 barrels a day will 
be achieved. This is 30,000 barrels more 
than was estimated could be achieved 
with the mandated conversions in the 
Energy Emergency Act. 

Fifth. Price incentive for conversion: 
Recently I spoke with a gentleman in 
Houston, Tex., who manages one of the 
largest oil refineries in the world. He in­
formed me that the bulk of the residual 
fuel oil which is used by utilities is im­
ported from the Caribbean. The price of 
this oil is in some instances $13 per barrel 
and is generally running much higher 
than the rate at which residual fuel has 
been obtained in plants using oil in the 
past. Clearly the economic incentive to 
convert to the use of coal will alone be 
sufficient to encourage conversion. That 
is, of course, the incentive which has 
brought about the conversions described 
above. 

The administration has mounted an 
intense drive to convince Congress that 
the Energy Emergency Act must be en­
acted into law. 

As I have pointed out, the major spe­
cific conservation measure provided for 
in the bill is already occurring without 
the Emergency Act, and the necessary 
allocation authority presently exists un­
der the Emergency Petroleum Allocation 
Act. Therefore, I find that there is in­
sufficient justification to approve this 
legislation which would afford the 
broadest grant ever given of authority to 
a President of the United States to take 
action without congressional approval. 
m. THE EMERGENCY PETROLEUM ALLOCATION 

ACT IS WORKING AND IS SUFFICIENT 

A. AUTHORITY UNDER THE ACT 

At the time of the passage of the Emer­
gency Petroleum Allocation Act the great 
danger was the possibility of homes going 
cold and the wheels of industry and com­
merce ceasing to turn for lack of middle 
distillates and residual fuel on. The act 
gave the President authority to allocate 
petroleum products and to direct re­
fineries to adjust their processes to pro­
duce that which must be produced to heat 
homes and keep the wheels of industry 
and commerce rolling. I believe the act 
has worked well to achieve these ends 
from my personal investigation. 

This month FEO has taken necessary 
steps to mandate allocation of more crude 
on in refineries for production of middle 
distlllates. In the last several days Ad­
ministrator Simon has said that such 
mandatory allocations do not appear 
necessary. This has come about in part 
due to FEO's exercising of pricing au­
thority arising under the Economic 
Stabilization Act and being made appli­
cable under the Allocation Act. The 
Agency has ordered a 1 cent per gallon 
reduction of the price of gas at the re­
finery level and has permitted a 2 cents 
per gallon increase on distillates and has 
provided other price incentives for addi­
tional middle distlllate production. 

B. OPERATION OF THE ACT IN PRACTICE 

There is now no danger at all of fuel 
oil for home heating running short this 
winter. The refineries in my area have 
been splitting the barrel of crude at 
about 5 percentage points toward middle 
distillates, and away from gasoline, since 
about September. 

Let us cite an example. It will be stated 
hypothetically because precise :figures 
would need to be derived from more 
checking than has been possible in this 
short time. A refinery in my district 
has a throughput of about 220,000 bar­
rels per day. It is now down about 10 
percent. It may vary percentage of the 
barrel for gas, as against middle distil­
lates, by about 6 percent, but the fluctua­
tion is usually about 5 percent. A percent 
gain for distillates is about a percent loss 
for gasoline. I use the term "middle 
distillates" here to include No. 2 fuel oil, 
kerosene, kerosene jet fuel, and naphtha 
jet fuel. 

The percentage of the barrel of crude 
that went for gasoline in that plant last 
summer was 44 percent. This has 
dropped to 39 percent now. Correspond­
ingly middle distillates have gone up 
from about 35 percent to about 40 per­
cent. 

The manager of one very large refinery 
states that it usually utilizes its through­
put of crude at the following percentages 
seasonally: 
SUIDiner: Percent 

Middle dlst11lates____________________ 30 

<lasoltne --------------------------- 50 
Winter: 

Middle distillates____________________ 35 

(lasoline --------------------------- 45 
Its parameters have been stretched 

this winter and last. however. It is now 
producing 40 percent middle distillates 
and from 40 to 45 percent gasoline. The 
percentage of the barrel which may be 
used for such production is not the same 
in all refineries. For instance, in the 
Exxon refinery in Benicia, Calif., as 
much as 75 percent of the barrel may be 
used as gasoline. 

I state these somewhat detailed ex­
amples to show how certain adaptations 
in the refining process can be used to 
meet real emergencies. 
IV. THB PRESENT AND PROJECTED SHORTAGE IS 

NOT SO GREAT AS TO REQUIRE HASTY AND ILL­
CONSIDERED ACTION 

From my inquiries, both of manage­
ment and labor, there appears to be no 
panic, and refineries would quickly move 
to maximum production if Mideast on 
were released. Exxon at Baytown has 
normally used considerable Arab on. It 
is now using mbstly west Texas sour 
crude and some crude from Florida. At­
lantic Richfield at Pasadena is now using 
domestic oil but usually also uses Afri­
can, Venezuelan, and Mideast crude. 

There are several situations in the on 
industry which remain unsettled, and 
there are several areas in which the facts 
are not clear. The extent of the Arab 
embargo is not at all clear. There is evi­
dence that considerable oU has reached 
American refineries through leaks. The 
information I receive through oil workers 
is that tanks of crude are generally well 
supplied, and Exxon recently reported 
that it has more crude oil, more distil­
lates, and more heavy fuel oil in storage 

today than it did a year ago. It reported 
having the same amount of stored gaso­
line. 

In light of all of these facts, I have 
concluded that there is no such immedi­
ate emergency as to justify Congress 
giving up its constitutional function as 
policymaker and delegating it to the ex­
ecutive department. 

We need more facts from the on com­
panies and from the Federal Energy Of­
fice if we are to pass legislation which in­
telligently meets the problems related to 
some ultimate fuel shortage crisis. 
V. PASSAGE OF H.R. 11450 REQUIRES TOO DRASTIC 

AND EXPENSIVE TRADE-OFFS IN OTHER ECO­
NOMIC AND SOCIAL LEGISLATION AND IN CON­
STITUTIONAL FORMS AND PRINCIPLES 

In our haste to avoid a crisis which had 
been so luridly depicted to Congress by 
the administration we passed H.R. 11450 
in the House, a bill which affected many 
areas of law, relaxed many prudently 
established standards, and skirted on 
many important economic principles and 
social objectives. We relaxed stationary 
emission source standards and auto emis­
sion standards. We tampered with anti­
trust law and Administrative Procedure 
Act provisions. We were even called upon 
to relax legal standards concerning con­
fiicts of interest. 

What occurred in conference, though, 
was far worse. We had eliminated in com­
mittee by a 19-to-10 vote broad delega­
tion of authority to the President permit­
ting him to make rules which, barring a 
House or Senate veto, would have the 
eft'ect of law. An attempt to reinstate the 
provision in the Committee of the Whole 
was defeated by more than 100 votes. Yet 
such a process was reinstated in con­
ference in an even more objectionable 
form. 

With respect to energy conservation 
plans such as restricting store hours, set­
ting shorter workweeks, et cetera, con­
ferees agreed to the following system: 

First. Energy conservation measures 
proposed by the administration between 
now and March 1 can go into effect im­
mediately. But either House of Congress 
can repeal them by a majority vote with­
in 15 legislative days of their taking 
effect. 

Second. Energy conservation measures 
proposed between March 1 and June 30 
will not take effect until Congress has 
had 15 legislative days to study them, 
during which time either House could 
veto a plan by majority vote. 

Third. Energy conservation plans pro­
posed after June 30 will require approval 
by Congress through the regular legisla­
tive process. 

Administrator Simon sat in conference 
committee meetings urging that the 
President have unl1mlted authority to 
put into eft'ect energy conservation plans 
by Presidential ukase. 

Thus. on the point the conference re­
port was a compromise, not between the 
House and the Senate bills but between 
the Senate and the administration. The 
right of the President to establish law by 
edict in any area where such was deemed 
necessary for conservation of energy was 
granted for the period until March 1. 
1974. This was modified in the direction 
of congressional authority by the pro­
vision that either House of Congress 
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could repeal the Presidential edict by a 
majority vote within 15 legislative days 
of its taking effect. 
VI. H.R. 11450 DOES NOT PRESENT AN ENTIRE 

PACKAGE 011' BALANCED LEGISLATION BUT ONLY 
CONCESSIONS TO PRESmENTIAL AND INDUS• 
TRIAL LICENSE AND POWER 

If legislation a.s comprehensive as H.R. 
11450 purports to be should be enacted, 
it should do far more than make the 
concessions to Presidential and industrial 
license and power that are made in H.R. 
11450. These concessions, as we have 
seen, lie primarily in the granting of 
more power to the President-authority 
to establish conservation plans by edict­
and the relaxation of environmental 
standards. 

A proper package of legislation in the 
:field should consist of several bills go­
ing to various committees. Such bills 
should include two of the good features 
in H.R. 11450; these are, however, pro­
cedural: 

First. The Moss amendment which 
provides for a Federal Energy Adminis­
tration with well considered administra­
tive procedures and due process safe­
guards for the exercise of price setting 
and allocation authority. The Economic 
Stabilization Act procedures now in effect 
are extremely defective in these respects. 
That agency, though subject to the Ad­
min1strative Procedure Act generally, is 
not so restricted in emergencies, and all 
its actions have been taken as emer­
gency action. 

Second. The Dingell amendment which 
provides for the industry's divulging data 
on reserves, production, distribution and 
use of petroleum products, natural gas, 
and coal. Such would require disclosure 
of the nature of refinery runs and their 
products and byproducts. 

In my opinion, the bill which should 
come out of the Interstate and Foreign 
Commerce Committee relating to the 
purpose of H.R. 11450 should contain 
only provisions dealing with allocation 
authority, including permissive language 
for rationing, language providing for 
tighter regulation against price gouging, 
and the Moss and Dingell provisions re­
ferred to above. 

Such package of legislation should also 
include several bills within the jurisdic­
tion of the Ways and Means Committee. 
Such would be--

First. An excess profits tax designed, 
:first, to directly discourage increase in 
prices containing stiffer provisions trig­
gered by such price increases and, sec­
ond, to take the fruits of such inordi­
nately high prices as might be allowed to 
get through the price control mechanism 
heretofore referred to; 

Second. A bill to remove negative in­
centives to domestic production such a.s 
foreign tax writeo1fs which may be used, 
in part at least, in lieu of royalties to 
foreign governments; and 

Third. A bill to repeal the application 
of the depletion allowance to foreign oil, 
retaining the incentive of the depletion 
allowance on domestic on production. 

In addition to all this, the package 
should contain legislation providing the 
means of thwarting the oligopolistic 
practices in the on industry which hin­
der the developxnent of new refineries. 
Such might be 1n the nature of amend-

ments to the antitrust laws or to the 
Federal Trade Commission Act or might 
be in the nature of some of the Hart and 
stevenson proposals in the Senate re­
lating to Federal engagement in oil ex­
ploration and refining. 

Of course, in addition to all of the leg­
islation referred to above, there should 
be a maximum effort to stimulate re­
search and development for energy pro­
duction. 

It is not envisaged that all of these pro­
visions should necessarily become law, 
but they should all be before Congress 
for consideration as a rational approach 
to a developing oil crisis. 

CONCLUSION 

Considering all the later developed 
facts, the unduly peremptory pressures 
of the administration, the weakening of 
environmental protection, the absence of 
much important information concerning 
reserves, the embargo and its leaks, the 
important unresolved questions related 
to prices and profits, and the massive 
give-up of congressional authority, I 
respectfully suggest that we do not 
proceed further on H.R. 11450 and that 
we go back to the appropriate commit­
tees and consider the whole matter with 
greater deliberation and with more ma­
ture judgment. 

SPECIAL ORDERS GRANTED 
By unanimous consent, permission to 

address the House, following the legisla­
tive program and any special orders here­
tofore entered, wa.s granted to: 

(The following Members <at the re­
quest of Mr. ABDNOR) and to revise and 
extend their remarks and include extra­
neous matter:) 

Mr. HANsEN of Idaho for 10 minutes, 
today. 

Mr. McCLoSKEY for 60 minutes, today. 
Mr. KEMP for 15 minutes, today. 
(The following Members <at the re­

quest of Mr. THoRNTON), to revise and 
extend their remarks, and to include ex­
traneous matter:) 

Mr. DIGGS, for 5 minutes, today. 
Mr. GoNZALEZ, for 5 minutes, today. 
Mr. O'HARA, for 15 minutes, today. 
Mr. FLooD, for 10 mnutes, today. 
Mr. ALExANDER, for 5 minutes, today. 
Mrs. CoLLINS, for 5 minutes, today. 
Mr. O'NEILL, for 5 minutes, today. 
Mr. CULVER, for 5 minutes, today. 

EXTENSIONS OF REMARKS 
By unanimous consent, permission to 

revise and extend remarks was granted 
to: 

Mr. McFALL, and to include extraneous 
matter notwithstanding the fact that it 
exceeds two pages of the RECORD and is 
estimated by the Public Printer to cost 
$2,821.50. 

(The following Members (at the re­
quest of Mr. ABDNOR) and to include ex­
traneous matter:) 

Mr. BROYHILL Of Virginia. 
Mr. QUIE. 
Mr. KEMP in three instances. 
Mr. DERWINSKI in three instances. 
Mr. BAUMAN in two instances. 
Mr. GoLDWATER in _three instances. 
Mr. ARCHER. 

Mr. RAILSBACK in two instances. 

Mr. SARASIN in two instances. 
Mr. BUCHANAN. 
Mr. DuNcAN in two instances. 
Mr. GROSS. 
Mr. ROUSSELOT, 
Mr. WYMAN in two instances. 
Mr. McCLORY. 
Mr. BROOMFIELD. 
(The following Members <at the re­

quest of Mr. THoRNTON), and to include 
extraneous matter: ) 

Mr. ANNUNzxo in six instances. 
Mr. GoNZALEz in three instances. 
Mr. RARICK in three instances. 
Mr. MITCHELL of Maryland. 
Mr. ROYBAL in 10 ir...stances. 
Mr. McCoRMACK in 10 instances. 
Mr. OWENS in five instances. 
Mr. GAYDos in 10 instances. 
Mr. STARK in 10 instance3. 
Mr. DINGELL in three instances. 
Mr. GUNTER in three instances. 
Mr. HOWARD. 
Mr. THOMPSON of New Jersey in 10 in­

stances. 
Mrs. SuLLIVAN in two instances. 
Mr. DAN DANIEL. 

ADJOURNMENT 
Mr. THORNTON. Mr. Speaker, I move 

that the House do now adjourn. 
The motion was agreed to; accordingly 

<at 12 o'clock and 36 minutes p.m.) the 
House adjourned until tomorrow, Tues­
day, January 29, 1974, r.t 12 o'clock noon. 

EXECUTIVE COMMUNICATIONS, 
ETC. 

Under clause 2 of rule XXIV, executive 
communications were taken from the 
Speaker's table and referred a.s follows: 

1771. A letter from the Attorney Gen­
eral, transmitting a report on the ad.m.ln1a­
tration of the Truth-In-Lending Act dur­
Ing calendar year 1973, pursuant to section 
114 of Public Law 90-321; to the Oommtt­
tee on Banking and Currency. 

1772. A letter from the senior vice presi­
dent, Potomac Electric Power Co., transmit­
ting a copy of the company's balance sheet 
as of December 31, 1973, pursuant to 37 Stat. 
979; to the Commtttee on the District of 
Columbia. 

1773. A letter from the Assistant Secretary 
of State for Congressional Relations, trans­
mitting a report of excess defense articles to 
be furnished foreign countries on a grant 
basis 1n addition to those previously reported 
tor fiscal year 1974, pursuant to 22 u.s.c. 
2321b(d); to the Committee on Foreign At­
fairs. 

1774. A letter from the Assistant Secretary 
of the Interior, transmitting a draft of pro­
posed legislation to declare that 3.308 acres, 
more or less, of federally owned land ls held 
by the United States in trust for the Pueblo 
of Cochiti; to the Committee on Interior and 
Insular Affairs. 

1775. A letter from the Chairman, Indian 
Claims Commission, transmitting the final 
determination of the Commission In docket 
No. 13-A, James Strong, et al., (Saginaw 
Chippewa Indians), plaintiffs, v. the United 
States of America, defendant, pursuant to 25 
U.S.C. 70t; to the Committee on Interior and 
Insular Atfalrs. 

1776. A letter from the Attorney General, 
transmitting a draft of proposed legislation 
to amend chapter 44, title 18, United States 
Code, to prohibit the unlawful possession of 
firearms, and for other purposes; to the Com­
mittee on the Judiciary. 

1777. A letter from the Dtrector. Community 
Relations Se:-vtce, Department of Justice, 
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transmitting the annual report of the Serv­
Ice for fiscal year 1973, pursuant to section 
1004 of Public Law 88-352; to the Commit­
tee on the Judiciary. 

1778. A letter from the Secretary of the 
Army, transmitting a letter from the Chief 
of Engineers, Department of the Army, sub­
mitting a report on Smith River Basin, Ca.l1!. 
and Oreg., requested by two resolutions of 
the Committee on Publlc Works, House of 
Representatives, adopted July 12, 1964, and 
June 13, 1956; to the Committee on Public 
Works. 

1779. A letter from the Secretary of the 
Army transmitting a letter from the Chief of 
Engineers, Department of the Army, submit­
ting a report on Cedar Island Channel, Fla., 
requested by a resolution of the Committee 
on Public Works, House of Representatives. 
adopted Aprll 14, 1964; to the Committee on 
Public Works. 

1780. A letter from the Secretary of the 
Army, transmitting a letter from the Chief 
of Engineers, Department of the Army, sub­
mitting a report on Rock creek and tribu­
taries, Iowa and Missouri requested by a 
resolution of the Committee on Public Works, 
House of Representatives, adopted October 5, 
1966; to the Committee on Public Works. 

REPORTS OF COMMITTEES ON PUB­
LIC BILLS AND RESOLUTIONS 

Under clause 2 of rule XTII, reports of 
committees were delivered to the Clerk 
for printing and reference to the proper 
calendar, as follows: 

Mr. TEAGUE: Committee on Science and 
Astronautics. H.R. 11864. A blll to provide 
for the early . .commercla.l demonstration of 
the technology of solar heating by the Na­
tional Aeronautics and Space Administration 
and the Department of Housing and Urban 
Development, in cooperation with the Na­
tional Bureau of Standards, the National 
Science Foundation, the General Services 
Administration, a.nd other Federal agencies, 
and for the early development and commer­
c1al demonstration of technology for com­
bined solar heating a.nd cooling; (Rept. No. 
93-769) . Referred to the Committee of tbe 
Whole House on the St&te of the Union. 

PUBLIC BILLS AND RESOLUTIONS 

Under clause 4 of rule XXII, public 
bills and resolutions were introduced and 
severally referred as follows: 

By Mr. ASHBROOK: 
H.R. 12294. A blll to amend the Federal 

Food, Drug, and Cosmetic Act to clarify the 
authority of the Secretary of Health, Edu­
cta.ion, and Welfare with respect to foods 
for special dietary use; to the Committee on 
Intersta-te and Foreign Commerce. 

H.R. 12295. A blll to repeal the Emergency 
Daylight Saving Time Energy Conservation 
Act of 1973; to the Committee on Intersta.te 
and Foreign Commerce. 

By Mr. BROYHILL of Virginia.: 
H.R. 12296. A blll to amend the Dlstrlct 

of Columbia Pollee and Firemen's Salary Act 
of 1958 to increase S811a.ries, and for other 
purposes; to the Committee on the District 
of Columbia. 

H.R. 12297. A bUl to amend the Poreign 
Service Act of 1946 to allow credit for serv­
Ice wtth Radio Free Europe and Radio Li­
berty for purposes of retirement; to the 
Committee on Foreign A1falrs. 

By Mr. DORN (by request): 
H.R. 12298. A bW to amend chapter 87 of 

title 88, United states Code, to permit Inter­
est on loans under sectton 1810 of the chap­
ter to be as agreed upon by the lender and 
borrower, and for other pUI"p<o..es; to the 
Committee on Veterans' AJfatrs. 

By Mr. DORN (for htmaelf, Mr. CLARK. 
!4r. Tll&GUE, and Mr. A.NN11NZIO) : 

H.R. 12299. A blll to amend title 38 of the 
United States Code in order to extend medi­
cal benefits to the survivors of certain se­
verely service-connected disabled deceased 
veterans; to the Committee on Veterans' 
Atfalrs. 

H.R. 12300. A blll to amend title 38, United 
States Code, to liberalize the provisions re· 
lating to payment of dependency and indem­
nity compensation, and for other purposes; 
to the Committee on Veterans' Affa.lrs. 

By Mr. FASCELL: 
H.R. 12301. A b111 to repeal the Emergency 

Daylight Time Energy Conservation Act of 
1973; to the Committee on Interstate and 
Foreign Commerce. 

By Mr. FLOOD: 
H.R. 12302. A blll to provide for construc­

tion of certain bridges, approaches, and roads 
in the Panama Canal Zone, and for other 
purposes; to the Committee on Merchant Ma­
rine and Fisheries. 

By Mr. FUQUA: 
H.R. 12303. A bill to repeal the Emergency 

Daylight Saving Time Energy Conservation 
Act of 1973; to the Committee on Interstate 
and Foreign Commerce. 

By Mr. GONZALEZ: 
H.R. 12304. A blll to amend title XI of the 

Social Security Act to eliminate the provi­
sions (which were added in 1972) with re­
spect to professional standards review in the 
medicare and medicaid programs, and to re­
quire regular audits by the Government Ac­
counting Offi.ce of all institutional providers 
under such programs; to the Committee on 
Ways and means. 

By Mr. HANSEN of Idaho (for himself, 
Mr. ANDERSON Of illinois, Mr. CLEVE­
LAND, Mr. CRONIN, Mr. HARRINGTON, 
Mr. HUNT, Mr. KYROS, Mr. MAzzoLI, 
Mr. MELCHER, Mr. MITCHELL Of Mary­
land, Mr. MOAKLEY, Mr. NIX, Mr. ROE, 
Mr. TALCOTI', Mr. VANDER JAGT, and 
Mr. WALDIE): 

H.R. 12305. A blll to amend the Rall Passen­
ger Service Act of 1970 in order to expand 
the basic rall passenger transportation sys­
tem to provide servtce to certain States; to 
the Committee on Interstate and Foreign 
Commerce. 

By Ms. HOLTZMAN: 
H.R. 12306. A b111 to amend the Economic 

Stablltzation Act of 1970; to the Committee 
on Banking and Currency. 

By Mr. HUTCHINSON: 
H.R. 12307. A b111 to amend chapter 44, title 

18, United States Code, to prohibit the un­
lawful possession of firearms, and for other 
purposes; to the Committee on the Judiciary. 

By Mr. KING: 
H.R. 12308. A bill to repeal the Occupa­

tional Safety and Health Act; to the Com­
mittee on Education and Labor. 

By Mr. LEHMAN: 
H.R. 12309. A b111 to repeal the Emergency 

Daylight Saving Time Energy Conservation 
Act of 1973; to the Committee on Interstate 
and Foreign Commerce. 

By Mr. LONG of Maryland: 
H.R. 12310. A blll to amend the Internal 

Revenue Code of 1954 to provide that the 
credit for foreign taxes shall not be allowed 
1n the case of taxes paid to a foreign country 
wtth respect to income derived from the pro­
duction of petroleum (or petroleum byprod­
ucts) or natural ga.s; to the Committee on 
Ways and Means. 

By Mr. MOAKLEY: 
H.R. 12311. A blll to amend the District 

of Columbia Pollee and Firemen's Salary Act 
of 1958 to increase salaries, and. for other 
purposes; to the Committee on the District 
of Columbia. 

By Mr. PEPPER: 
H.R. 12312. A bill to repeal the Emergency 

Daylight Savings Time Energy Conservation 
Act of 1973; to the Committee on Interstate 
and Foreign Commerce. 

By Mr. ROGERS: 
H.R. 12S1S. A blll to repeal the Emergency 

Daylight Sa.vtng Time Energy Conservation 

Act of 1973; to the Committee on Interstate 
and Foreign Commerce. 

By Mr. ROGERS (for himself, Mr. STAG­
GERS, Mr. KYROS, Mr. PaEYEB, Mr. 
SYMINGTON, Mr. RoY, Mr. NELSEN, 
Mr. CARTER, Mr. HAsTINGS, Mr. HEINz, 
and Mr. HUDm:rr): 

H.R.12314. A blll to amend the Public 
Health Service to improve the national can­
cer program and to authorize appropriations 
for such program for the next 3 fiscal years: 
to the Committee on Interstate and Foreign 
Commerce. 

ByMr.SISK: 
H.R. 12315. A blll to amend the Immigra­

tion and Nationality Act to permit adoption 
of more than two chlldren; to the Committee 
on the Judiciary. 

H.R. 12316. A bill to assure that weather 
modification activities and the collection of 
hydrometeorological information necessary 
to the management of water resources can 
be conducted in conjunction With the man­
agement and administration of Wilderness 
areas and other Federal lands; to the Com­
mittee on Interior and Insular Affairs. 

By Mr. SISK (for himself, Mr. BOWEN, 
Mr. DANIELSON, Mr. DENHOLM, Mr. 
EILBERG, Mr. Evms of Tennessee, Mrs. 
GREEN of Oregon, Mr. HELsTOSKI. 
Mr. MITCHELL Of Maryland, Mr. Moa­
GAN, Mr. POAGE, Mr. RYAN, Mr. SIKES, 
Mrs. SULLIVAN, Mr. 'I'IEBNAN, Mr. 
VEYSEY, Mr. WAGGONNER, Mr. 
CH.AJU.Es Wn.soN of TExAs, Mr. WoN 
PAT, and Mr. WRIGHT) : 

H.R. 12317. A blll to abolish the U.S. Postal 
Service, to repeal the Postal Reorganization 
Act, to reenact the former provisions of title 
39, U.S.C., and for other purposes; to the 
Committee on Post Offi.ce and Civll Service. 

By Mr. WYMAN: 
H.R. 12318. A bill to temporarily suspend 

requested emissions controls on automoblles 
registereci in certain parts of the United 
States, and for other purposes; to the Com­
mittee on Interstate and Foreign Commerce. 

By Mr. KING: 
H.J. Res. 878. Joint resolution authortzlng 

the President to proclaim the last Friday 1n 
September a.s American Indian Day: to the 
Committee on the Judiciary. 

H.J. I::tes. 879. Joint resolution to authorize 
the President to issue annually a proclama­
tion designating the period from October 12 
through 19 of each year as "National Patri­
otic Education Week"; to the Committee on 
the Judiciary. 

By Mr. BINGHAM: 
H.J. Res. 880. Joint resolution proposing a.r 

amendment to the Constitution of th 
United States relating to the ellgibl11ty of ~ 
citizen to hod the Office of President; 1N 
the Committee on the Judiciary. 

By Mr. DORN: 
H. Con. Res. 415. Concurrent resolution 

authorizing the printing of summaries of 
veterans legislation reported 1n the House 
and Senate during the 93d Congress to the 
Committee on House Adm1nlstra.t1on. 

H. Res. 789. Resolution to provide funds 
!or the further expenses of the investigation 
and study authorized by House Resolution 
134; to the Committee on House Administra­
tion. 

By Mr. HEBERT: 
H. Res. 790. Resolution to provide for the 

further expenses of the investigations and 
studies authorized b; House Resolution 
185 for the Committee on Armed Services; 
to the Committee on House Administration. 

By Mr. !CHORD (for himself, Mr. As­
PIN, Mr. DENT, Mr. SARBANES, Mr. 
MoN'l"GOMERY, Mr. CHAJU.Es WnsoN 
of Texas, Mr. MrroHELL of New York, 
Mr. DEBWINBKI, Mr. 8ZIBDLING, Mr. 
RDI:GLE, Mr. VBYBY, Mr. GAYDOS, Mr. 
O'BBDN, Mr. 8T GERM.UN. Mr. 
BAJ'ALIS, Mr. WHITEHUBST, Mr. HUNT, 
Mr. RoY, Mr. SNYDD, Mr. RoNCALLO 
of New Vork, Mr. ST.AB.K, Mr. MoL-
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LOHAN, Mr. DoNOHUE, Mr. BOLAND, 
and Mr. BADILLO) : 

H. Res. 791. Resolution declaring the sense 
of the House with respect to a prohibition 
of extension of credit by the Export-Im­
port Bank of the United States; to the Com­
mittee on Banking and currency. 

By Mr. !CHORD (for himself, Mr. BELL, 
Mr. BURLESON of Texas, Mr. WON PAT, 
Mr. CoNLAN, Mr. CocHRAN, Mr. 
BYRON, Mr. TOWELL of Nevada, Mr. 
SHOUP, Mr. SYKMS, Mrs. COLLINS, of 
Illinois, Mrs. HoLT, Mr. Gn.MAN, Mr. 
YOUNG of Alaska, Mr. LEGGETl', Mr. 
MARTIN of North Carolina, Mr. CoT­
TER, Mr. STEELE, Mr. FASCELL, Mr. 
THo:MPsoN of New Jersey, Mr. BLACK­
BURN, Mr. CRANE, and Mr. STEEL­
MAN): 

H. Res. 792. Resolution declaring the sense 
of the House wtth respect to a prohibition 
of extension of credit by the Export-Import 
Bank of the United States; to the Commit­
tee on Banking and Currency. 

By Mr. TEAGUE: 
H. Res. 793. Resolution to provide funds 

for the further expenses of the investiga­
tions and studies authorized by House Reso­
lution 253; to the Committee on House Ad­
mlnlstration. 

MEMORIALS 

Under clause 4 of rule XXII, memorials 
were presented and referred as follows: 

336. By the SPEAKER: A memorial of the 

House of Representatives of the Common­
wealth of Massachusetts, relative to con­
struction of the Lincoln-Dickey Dam 1n 
Maine; to the Committee on Appropriations. 

337. Also memorial of the Legislature of 
the State of Oklahoma, relative to the short­
age of hay baling Wire; to the Committee on 
Banking and Currency. 

338. Also, memorial of the Legislature of 
the State of Oklahoma, relative to the date 
for the observance of Veterans' Day; to the 
Committee on the Judiciary. 

339. Also, memorial of the Legislature of 
the State of Oklahoma, relative to the inter­
est and discount rate for Federal-State water 
development projects; to the Committee on 
Public Works. 

S,E·NATE-Monday, January 28,1974 
The Senate met at 12 o'clock noon and 

was called to order by Hon. RoBERT C. 
BYRD, a Senator from the State of West 
Virginia. 

PRAYER 

The Chaplain, the Reverend Edward 
L. R. Elson, D.D., offered the following 
prayer: 

Our Father God, as we t1:un again to 
waiting tasks, give to all who labor in 
this Chamber the wisdom, humility, and 
charity sufficient for the day. Through 
the toiling hours, in tense and testing 
times, keep our hearts and minds at­
tuned to Thy spirit. Strengthen our 
weakness, calm our anxieties, save us 
from cynicism. May faith in Thee allay 
all fear. When we have done faithfully 
the work Thou givest ns to do, may we 
leave the result to Thy higher judgment, 
and take supreme satisfaction in having 
served the Nation to the utmost and 
moved forward Thy coming kingdom. 

We pray in His name, who 1s Lord and 
Master. Amen. 

APPOINTMENT OF ACTING PRESI­
DENT PRO TEMPORE 

The PRESIDING OFFICER. The clerk 
will please read a communication to the 
Senate from the President pro tempore 
(Mr. EASTLAND) . 

The assistant legislative clerk read 
the following letter: 

U.S. SENATE, 
PRESIDENT PRO TEMPORE, 

Washington, D.C., January 28,1974. 
To the Senate: 

Being temporarlly absent from the Senate 
on offtcial duties, I appoint Hon. RoBERT c. 
BYRD, a Senator from the State of West 
Virginia, to perform the duties of the Chair 
during my absence. 

JAMES 0. EASTLAND, 
President pro tempore. 

Mr. ROBERT C. BYRD thereupon 
took the chair as Acting President pro 
tempore. 

THE JOURNAL 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent that the reading of 
the Journal of the proceedings of Thurs­
day, January 24, 1974, be dispensed with. 

The ACTING PRESIDENT protem­
pore. Without objection, it 1s so ordered. 

C.XX-55--Part 1 

ATTENDANCE OF SENATORS 
Hon. JESSE HELMS, a Senator from the 

State of North Carolina, Hon. JoHN 
SPARKMAN, a Senator from the State of 
Alabama, Hon. THOMAS J. MciNTYRE, a 
Senator from the State of New Hamp­
shire, Hon. JOHN V. TuNNEY, a Senator 
from the State of California, and Hon. 
HOWARD W. CANNON, a Senator from the 
State of Nevada, attended the session of 
the Senate today. 

WAIVER OF THE CALL OF THE 
CALENDAR 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent that the call of the 
legislative calendar, under rule VIII, be 
dispensed with. 

The ACTING PRESIDENT pro tem­
pore. Without objection, it is so ordered. 

COMMITTEE MEETINGS DURING 
SENATE SESSION 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent that all committees 
may be authorized to meet during the 
session of the Senate today. 

The ACTING PRESIDENT protem­
pore. Without objection, it 1s so ordered. 

AMTRAK 
Mr. MANSFIELD. Mr. President, ever 

since the advent of Amtrak and the 
s1gnificant reduction 1n passenger train 
service in many areas of the Nation, my 
able colleague, Senator LEE METCALF, and 
I have been attempting to convince Am­
trak omcials that they made a mistake 
in reducing service to a 3-day a week 
basis on the old Northern Pacific Rail­
road or the southern route. This route 
serves the most populous part of the 
State. The passenger demand 1s there 
and, in many cases, Amtrak has been 
unable to provide the service. 

I am delighted to report that Amtrak 
has now agreed with Senator METcALF 
and me and that effective May 19 of this 
year they will begin dally ra.U passenger 
service on the southern Montana route. 
'What happens after the summer season 
w1ll depend on patronage during this 
period. There 1s no question in my mind 
that this passenger service w1ll be utilized 
to the fullest if the service is provided in 
an emctent and competent manner. 

Mr. President, I a.sk unanimous con-

sent to have printed at this point in my 
remarks a letter from Senator METCALF 
and me and one from Amtrak responding 
to it. 

There being no objection, the letter 
was ordered to be printed in the RECORD, 
as follows: 

u.s. SENATE, 
OFFICE OF THE MAJORITY LEADER, 

Washington, D.O., November 21, 1973. 
Mr. ROGER LEWIS, 
President, Amtrak, 
Washington, D.C. 

DEAR MR. LEWIS: We are informed that the 
Amtrak passenger trains serving the south­
ern route 1n Montana are booked to capacity 
during the coming Christmas holidays. Ad.~ 
vance reservations promise that travel w11l oe 
heavier this year than last. We woul~ be 
grateful if you would Immediately investi­
gate the s1tu81tion and advise what steps 
Amtrak contemplates to secure additional 
cars to meet the expected demand. 

Additionally, we !eel it is parrtacularly ap­
propriate again to raise the issue of expand­
ing the present three-day servt~ to a. seven­
day service. Passenger ridership has been on 
the increase and w1ll no doubt continue to 
expand as travelers seek alternatives to the 
private automobUe. Would it not be wise to 
begin planning for an expansion of ran serv­
ice that will surely be necessary 1n this time 
of gasoline shortages? 

Your early response w1ll be appreciated. 
Very truly yours, 

MmB MANSFI&LD, 
LEE MBTcALP, 

Hon. MIKE MANSFIELD, 
U.S. Senate, 
Washington, D.C. 

u.s. Senate. 

AMTRAK, 
Jan1.1.4ry 18, 1974. 

DEAR SENATOR MANSFIELD: Thank you for 
your letter of November 21, 1973, to Mr. 
Roger Lewts, which you sent jointly with 
Senator Lee Metcalf expressing your interest 
in seeing additional equipment operated 
through the Christmas holiday period on the 
Hiawatha trains and requesting that Amtrak 
take another look at the question of dally 
passenger servioe on the southern Montana 
route. 

Early in I)ecember 1973, your o11lce was pro­
vided an outline of the additional equipment 
that would be operated on both the northern 
and southern Montana trains through the 
past hoUday period. In the meantime Am­
trak had been continuing to examine the 
feaslbutty of dally ran passenger service on 
the southern Montana route. E1fectlve May 
19. 1974, Al:ntrak will begin daUy service 
from Chicago to Seattle on the North Coast 
mawatha route. This service w1ll be operated 
on a trial basis through the summer, but 
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