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SENATE—Monday, Décember 17, 1973

The Senate met at 10 am. and was
called to order by Hon. GEorGE McGov-
ERN, a Senator from the State of South
Dakota.

PRAYER

The Chaplain, the Reverend Edward
L, R. Elson, D.D., offered the following
prayer:

O God, our Father, as we lift our hearts
to Thee in prayer, we thank Thee for the
mood and spirit of the Advent season.
We thank Thee for the song in the air
and the star in the sky penetrating the
darkness of sin and suffering and sorrow.
Help us to make ready for the coming
again of Him who brought the life of
God into the life of man.

May the humility and tenderness of
Bethlehem strip us of all selfishness and
pride and touch our lives with the purity
and trustfulness of childhood. May the
spirit of the Christ Child brood over us
and move amongst us in the corridors of
power, so that His kingdom of righteous-
ness and justice may be advanced in the
world. And finally may we join the celes-
tial choirs singing “He shall reign forever
and forever.” Amen,

APPOINTMENT OF ACTING PRESI-
DENT PRO TEMPORE

The PRESIDING OFFICER. The clerk
will please read a communication to the
Senate from the President pro tempore
(Mr. EASTLAND) .

The second assistant legislative clerk
read the following letter:

U.5. SENATE,
PRESIDENT PRO TEMPORE,
Washington, D.C,, December 17, 1973.
To the Senate:

Being temporarily absent from the Senate
on official duties, I appoint Hon. GEORGE
McGoverN, a Senator from the State of South
Dakota, to perform the duties of the Chair
during my absence.

JAMES O, EASTLAND,
President pro tempore.

Mr. McGOVERN thereupon took the
chair as Acting President pro tempore.

MESSAGE FROM THE HOUSE RE-
CEIVED DURING THE ADJOURN-
MENT OF THE SENATE

Under authority of the order of
the Senate of December 14, 1973, the
Secretary of the Senate, on December
15, 1973, received the following message
from the House of Representatives:

That the Speaker had affixed his sig-
nature to the following enrolled bills:

H.R. 11324, An act to provide for daylight
saving time on a year-round basis for a 2-
year trial period, and to require the Federal
Communications Commission to permit cer-
tain daytime broadcast stations to operate
before local sunrise; and

8. 2178. An act to name the US. court-
house and Federal office bullding under con-
struction in New Orleans, La., as the “Hale
Boggs Federal Building,” and for other
purposes.

AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

The Vice President, on December 15, 1873,
slgned the enrolled bill (HR. 11324), to
provide for daylight saving tlme on a year-
round basis for a 2-year trial period, and
to require the Federal Communications
Commission to permit certain daytime
broadcast stations to operate before local
sunrise.

THE JOURNAL

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that the reading of
the Journal of the proceedings of Friday,
December 14, 1973, be dispensed with.

Mr. HELMS. Mr. President, reserving
the right to object—and I shall not ob-
ject—the Senator from North Carolina
at this point simply wants to illustrate to
his good friend from Montana that the
Senafor from North Carolina wants to
be as reasonable as he can in the exer-
cise of all prerogatives available to him
in connection with an issue of major
concern to both the Senator from Mon-
tana and the Senator from North
Carolina.

Of course, it consumes time to read
the Journal of the proceedings of Fri-
day, December 14, 1973. Indeed, any Sen-
ator can, if he desires, request that those
proceedings be read; but, Mr. President,
I shall not object to the distinguished
Senator’s unanimous-consent request.

Mr. MANSFIELD. The Senator from
North Carolina is correct in what he has
just said. Of course, he has all these
rights which I have anticipated he would
exercise.

The ACTING PRESIDENT pro tem-
pore. Is there objection to the request of
the Senator from Montana? The Chair
hears none, and it is so ordered.

WAIVER OF THE CALL OF THE
CALENDAR

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that the call of the
legislative calendar, under rule VIII, be
dispensed with.

Mr. ALLEN. Mr. President, reserving
the right to object, as the Senator from
Alabama understands what the request
is, that we not call the calendar under
rule VIII, the Senator from Alabama
feels that this might be the only oppor-
tunity we will get to have some of these
matters brought before the Senate. So he
would like to have the rule followed, the
rule being that on Mondays, we have a
different procedure from what we have
on other days and on Monday we do call
the calendar. So the Senator from Ala-
bama will object and merely ask that the
rule be followed.

The ACTING PRESIDENT pro tem-
pore. Objection is heard.

COMMITTEE MEETINGS DURING
SENATE SESSION

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that all committees
may be authorized to meet during the
session of the Senate today.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

ORDER OF BUSINESS

Mr. MANSFIELD. Mr. President, I do
not seek recognition at this time.

The ACTING PRESIDENT pro tem-
pore. Does the distinguished minority
leader desire to be recognized at this
time?

Mr. HUGH SCOTT. Mr. President, I
yield back my time.

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the Sen-
ator from Montana is recognized for not
to exceed 10 minutes.

Mr. MANSFIELD. Mr. President, I
have nothing to say at the moment, so I
yield back my time.

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the Sena-
tor from Michigan (Mr. GRIFFIN) is rec-
ognized for not to exceed 10 minutes.

Mr. HELMS. Mr. President, the dis-
tinguished Senator from Michigan is in
a meeting downtown. However, he has
just arrived in the Chamber, so he will
speak for himself.

Mr. GRIFFIN. Mr. President, I sug-
gest the absence of a quorum, with the
time to be charged against my special
order.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The second assistant legislative clerk
called the roll, and the following Sen-
ators answered to their names:

[No. 585 Leg.]
Grifin

Helms

Byrd, Mansfield

Harry F,,Jr. Mathias
Byrd, Robert C. McClellan

The ACTING PRESIDENT pro tem-
pore. A quorum is not present.

Mr. MANSFIELD. Mr. President, I
move that the Sergeant at Arms be di-
rected to request the presence of absent
Senators.

The ACTING PRESIDENT pro tem-
pore. The question is on agreeing to the
motion of the Senator from Montana.

_ The motion was agreed to.

The ACTING PRESIDENT pro tem-
pore. The Sergeant at Arms will execute
the order of the Senate.

After some delay, the following Sen-
ators entered the Chamber and answered
to their names:

Abourezk Fulbright
Afken Gurney
Bartlett Hansen Proxmire
Beall Haskell Randolph
Bible Hatfield Roth

Biden Hruska Saxbe

Brock Jackson Schwelker
Brooke Johnston Scott,
Buckley Kennedy William L.
Burdick Magnuson Sparkman
Clark McClure SBtafford
Curtis MeGee Stennis
Dole MecIntyre Stevens
Domentel Mondale Stevenson
Dominick Moss Symington
Eagleton Muskie Taft
Eastland Nelson Tower

Ervin Nunn Weicker
Fannin Packwood Williams
Fong Pearson

Allen
Baker

McGovern
Ribicofl
Scott, Hugh
Young

Pell
Percy
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Mr. ROBERT C. BYRD. I announce
that the Senator from Indiana (Mr.
Bayu), the Senator from Texas (Mr.
BENTSEN) , the Senator from Nevada (Mr.
CANNON) , the Senator from Florida (Mr.
CHiILES), the Senator from Idaho (Mr.
CHuUrcH), the Senator from California
(Mr. CransTON), the Senator from Alaska
(Mr. GraveL), the Senator from Michi-
gan (Mr. Hart), the Senator from In-
diana (Mr. HarTkE), the Senator from
Maine (Mr. HateAWAY), the Senator
from South Carolina (Mr. HoLLiNGs), the
Senator from Kentucky (Mr. HUDDLE-
sToN), the Senator from Iowa (Mr.
HucHEs), the Senator from Minnesota
(Mr, HuMPHREY), the Senator from Ha-
waii (Mr. InouvEe), the Senator from
Montana (Mr. MEeTrcaLF), the Senator
from New Mexico (Mr. MonTOYA), the
Senator from Rhode Island (Mr. Pas-
ToRE), and the Senator from California
(Mr. TuUNNEY) are necessarily absent.

I also announce that the Senator from
Louisiana (Mr. Long), and the Senator
from Georgia (Mr. TALMADGE) are absent
on official business.

Mr. GRIFFIN. I announce that the
Senator from Oklahoma (Mr, BELLMON),
the Senator from Utah (Mr. BENNETT),
the Senator from New Jersey (Mr. CAsE),
the Senator from Kentucky (Mr, Cooxr),
the Senator from Arizona (Mr. GoLp-
wATER) , the Senator from New York (Mr.
Javirs), and the Senator from South
Carolina (Mr. THURMOND) are neces-
sarily absent.

The Senator from New Hampshire
(Mr. Corron) is absent because of ill-
ness in his family.

The ACTING PRESIDENT pro tem-
pore. A quorum is present.

TRANSACTION OF ROUTINE
MORNING BUSINESS

The ACTING PRESIDENT pro tem-
pore. Under the previous order, there will
now be a period for the transaction of
routine morning business for not to ex-
ceed 15 minutes with statements made
therein limited to 3 minutes.

COMMUNICATIONS FROM EXECU-
TIVE DEPARTMENTS, ETC.

The ACTING PRESIDENT pro tem-
pore (Mr. McGovern) laid before the
Senate the following letters, which were
referred as indicated:

PROPOSED SUFPLEMENTAL APPROPRIATIONS FOR

THE Fiscan YEAr 1974 (S. Doc. No, 93-53)

A communication from the President of
the United States requesting the Congress
to consider proposed supplemental appropri-
ations for the fiscal year 1974 in the amount
of $£126,350,000 in budget authority (with
accompanying papers) . Referred to the Com-
mittee on Appropriations, and ordered to be
printed.

Prorosep LecistaTioNn To MoDIFY THE 1-
CENT PIECE

A letter from the Secretary of the Treas-
ury transmitting a draft of proposed legis-
latlon to authorize the Secretary of the
Treasury to change the alloy and weight of
the 1-cent pilece (with accompanying
papers). Referred to the Committee on
Banking, Housilng and Urban Affairs.

REPORT OF THE ATTORNEY GENERAL
A letter from the Attorney General trans-

mitting, pursuant to law, a report on the
administration of the Foreign Agents Regls-
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tration Act (with an accompanying report).
Referred to the Committee on the Judiclary.

REPORTS OF COMMITTEES

The following reports of committees
were submitted:

By Mr. CANNON, from the Committes on
Armed Services, with amendments:

5.J. Res. 176. A joint resolution to author-
ize the production of petroleum from Naval
Petroleum Reserve Numbered 1 (Rept. No.
93-635).

Mr. CANNON. Mr. President, I report
favorably from the Committee on the
Armed Services Senate Joint Resolution
No. 76.

The purpose of this resolution is to au-
thorize the production from and develop-
ment of Naval Petroleum Reserve No. 1—
also known as the Elk Hills Naval Pe-
troleum Reserve—for national defense
purposes, and the exploration of reserves
Nos. 1 and 4, the latter being on the
Arctic North Slope of Alaska.

Under existing law the operation and
use of naval petroleum reserves, includ-
ing Elk Hills is limited to: First, the pro-
tection, conservation, maintenance, and
testing of those reserves; or second, the
production of petroleum whenever and to
the extent that the Secretary of the
Navy, with the approval of the President,
finds that it is needed for national de-
fense, and the production is authorized
by a joint resolution of Congress.

It is under the latter provision that
the Secretary of the Navy has made a de-
termination that production of Naval Pe-
troleum Reserve No. 1 is needed for na-
tional defense. This determination has
been approved by the President with the
requisite that the joint resolution be ap-
proved by the Congress at the earliest
possible time.

Mr. President, the Committee on
Armed Services looked into the matter
quite thoroughly. After complete hear-
ings and thorough discussion it developed
that certain provisions of the adminis-
tration proposal gave cause for concern.
Assuming the committee submits an
amendment in the nature of a sub-
stitute which corrects the defects noted.

First, the original proposal set no defi-
nite limit on the amount of production
other than the “maximum efficient
rate.” This term is subject to question
since this reserve is relatively unex-
plored. The committee amendment sets
a production rate of 160,000 barrels per
day for a period of 1 year. This rate of
production can be reached in 60 days.

Second, in the original proposal a
closed-cycle funding arrangement was
proposed which would limit funding for
the reserves to receipts from production
therefrom. The proposed resolution con-
trived no appropriations authorization
for exploration, development, or produc-
tion other than from the fund. This not
only could result in a delay in the com-
mencement of the operation, but effec-
tively relinquished congressional control
of the appropriation process. The com-
mittee amendment corrects this situa-
tion and authorizes the appropriation of
$72 million for the start of operation,
production, and exploration.

Mr. President, the committee proposal
has everything the administration pro-
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posal would do, but incorporates certain
safeguards and provides immediate
funding.

As to the need for this proposal, I
might state that on an austere basis, the
Department of Defense consumes about
625,000 barrels of petroleum per day.
Until the recent Arab embargo, about
half of this, or 300,000 barrels, came
from overseas sources. Eighty percent of
this offshore procurement came either
directly or indirectly from the Arab
countries. This must now come from the
civilian economy. The production of Elk
Hills will help materially to relieve this
added strain on domestic supplies.

EXECUTIVE REPORTS OF
COMMITTEES

As in executive session, the following

executive reports were submitted:
NOMINATIONS

By Mr. EASTLAND, from the Committee
on the Judiclary:

Anthony E. Rozman, of Michigan, to be
U.8. marshal for the eastern district of
Michigan.

(The above nomination was reported
with the recommendation that it be con-
firmed, subject to the nominee’s com-
mitment to respond to requests to appear
and testify before any duly constituted
committee of the Senate.)

By Mr. FULBRIGHT, from the Committee
on Foreign Relations:

L. Dean Brown, of the District of Colum-
bia, to be Deputy Under Secretary of State:

Robert Stephen Ingersoll, of Illinois, to be
an Assistant Secretary of State;

William B. Buffum, of New York, to be an
Assistant Secretary of State;

Stuart Nash Scott, of New York, to be
Ambassador Extraordinary and Plenipotenti-
ary of the United States of America to
Portugal;

Harry G. Barnes, Jr., of Maryland, to be
Ambassador Extraordinary and Plenipotenti-
ary of the TUnited States of Amerlca to
Romania;

Heyward Isham, of the District of Colum-
bia, to be Ambassador Extraordinary and
Plenipotentiary of the United States of
America to Haltl;

Joseph J. Java, of Florida, to be Ambassa-
dor Extraordinary and Plenipotentiary of the
United States of America to Mexico;

Ralph J. McGuire, of the District of
Columbia, to be Ambassador Extraordinary
and Plenipotentiary of the United States of
America to the Republic of Mall;

Anthony D. Marshall, of New York, to be
Ambassador Extraordinary and Plenipotenti-
ary of the United States of America to the
Republlec of Kenya;

Francis E. Meloy, Jr., of the District of
Columbia, to be Ambassador Extraordinary
and Plenipotentiary of the United States of
America to Guatemala;

Francils T. Underhill, Jr., of New Jersey, to
be Ambassador Extraordinary and Plenipe-
tentiary of the United States of America to
Malaysla;

David H. Popper, of New York, to be Am-
bassador Extraordinary and Plenipotentiary
of the United States of America to Chile;

David D. Newsom, of California, to be
Ambassador Extraordinary and Plenipoten-
tiary of the United States of America to the
Republic of Indonesia;

Viron P. Vaky, of Texas, to be Ambassador
Extraordinary and Plenipotentiary of the
United States of America to Colombia;

Francis L. Dale, of Ohio, to be the repre-
sentative of the United States of America to
the European office of the United Nations,
with the rank of Ambassador;
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Dr. 8. Paul Ehrlich, Jr., of Virginia, to be
the representative of the United States of
America on the Executive Board of the
World Health Organization; and

Davld Gregg III, of New York, to be Exec-
utive Vice President of the Overseas Private
Investment Corporation,

(The above nominations were reported
with the recommendation that they be
confirmed subject to the nominees’ com-
mitment to respond to requests to appear
and testify before any duly constituted
committee of the Senate.)

Mr. FULBRIGHT. Mr. President, as
in executive session, I also report favor-
ably sundry nominations in the Diplo-
matic and Foreign Service which have
previously appeared in the CONGRES-
SIONAL RECORD, and, to save the expense
of printing them on the Executive Cal-
endar, I ask unanimous consent that they
lie on the Secretary’s desk for the infor-
mation of Senators.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The nominations ordered to lie on the
Secretary’s desk were printed in the
Recorp on November 2, 1973.)

Mr. THURMOND. Mr. President, as
in executive session, from the Committee
on Armed Services, I report favorably
the nominations of 650 in the Army in
the grade of colonel and below; in the
Navy, 1,351 for promotion in the grade of
captain and below; in the Marine Corps,
169 in the grade of colonel and below;
and in the Air Force, 3,455 in the grade
of colonel and below.

Since these names have already ap-
peared in the CONGRESSIONAL RECORD,
and to save the expense of printing on
the Executive Calendar, I ask unanimous
consent that they be placed on the Sec-
retary’s desk for the information of any
Senator.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The nominations ordered to lie on the
Secretary’s desk were printed in the
CONGRESSIONAL REecorp of November 28,
1973, November 30, 1973, and December 3,
1973.)

TREATY
By Mr. FULBRIGHT, from the Committee
on Foreign Relations, without reservation:

Executive P, 93d Congress, 1st session.
Customs Convention on the International
Transit of Goods (ITI Convention) opened
fer pignature at Vienna June 7, 1971 (Execu-
Zrc Rept. 93-27).

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
time and, by unanimous consent, the sec-
ond time, and referred as indicated:

By Mr. HUMPHREY :

8. 2819. A bill to establish within the
Atomic Energy Commission an Office of
Solar Energy Research to carry on a vig-
orous program of research and development
to assure the utilization of solar energy as a
major source for our national energy needs.
Referred to the Joint Committee on Atomic
Energy.

By Mr. NELSON (for himself, Mr.
GRAVEL, Mr. HartrmeErp, Mr, Hom-
PHREY, Mr. MONDALE, Mr, STEVENSON,
and Mr. PERCY) :

8. 2820. A bill to establish administrative
and governmental practices and procedures
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for certain kinds of survelllance activities
engaged in by the administrative agencles
and departments of the Government when
executing their investigative, law enforce-
ment, and other functions, and for other
purposes. Referred to the Committee on the
Judiciary.
By Mr. JAVITS (for himself, Mr. PERCY,
Mr. HuGH Scort, Mr. GOLDWATER, and
Mr. FANNIN) :

S. 2821. A bill to extend the authorization
of appropriations for the Cabinet Commit-
tee on Opportunities for Spanish-Speaking
People. Referred to the Committee on Gov-
ernment Operations.

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. HUMPHREY:

S. 2819. A bill to establish within the
Atomic Energy Commission an “Office
of Solar Energy Research” to carry on a
vigorous program of research and devel-
opment to assure the utilization of solar
energy as a major source for our na-
tional energy needs. Referred to the
Joint Committee on Atomic Energy.

SOLAR ENERGY RESEARCH ACT OF 1873

Mr. HUMPHREY. Mr. President, to-
day I am introducing the Solar Energy
Research Act of 1973. It would authorize
a 5-year $600 million research and de-
velopment effort to harness the tremen-
dous energy potential of the sun for the
service of mankind. This legislation calls
for a much greater public and private
effort to utilize this cleanest and most
abundant of all energy sources.

Before describing the provisions of
this legislation, I would like to discuss
my reasons for offering it.

For many years I have been deeply
concerned over our inability to tap the
tremendous energy potential of the sun.
In fact, in the early 1960’s I authored
legislation to establish an Office of Solar
Energy within the Department of In-
terior. On February 12, 1962, when I in-
troduced this measure, I made a state-
ment that remains essentially as true
today as it was then, almost 12 years
ago:

The Federal Government has played an
active and effective role in the development
of hydroelectric power and, more recently,
atomic energy.

But in this relatively new but exciting
field of solar energy, the Government needs
to coordinate and st.ep up its activities for
development of solar energy devices and
techniques.

Regrettably, the Congress did not en-
act that program and I must continue to
plead the same basic case in the Senate
today. However, I must admit that with
every increase in the price of gas and
every thermostat degree reduction, the
job of selling the Nation on a major in-
vestment in solar energy research and
development will become easier.

Mr. President, in looking at solutions
to both the long-term and short-term
energy crisis, I am convinced that we
must not overlook and fail to fully cap-
ture the potential of solar energy.

But if we are to realize its great po-
tential for cooling and heating of space
and water in the next few years and for
the generation of electricity in decades
to come, we must substantially increase
the focus of this effort and the public
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and private investment in this poten-
tially tremendous source of power.

Many experts are now saying that no
source of energy now available will meet
our ever growing demand for clean en-
ergy during the next century and be-
yond—except the Sun.

The energy generating potential of the
sun is awesome. As Mr. V. W. Bearinger
of the Honeywell Corp. points out:

If 1% of the solar energy falling on the
Sahara Desert in the year 2000 were con-
verted to electrical power, It would supply
all of the world’s needs for electrical power
for that year, or put another way, the an-
nual amount of solar energy falling on the
state of New York is double the energy ob-
tained annually from the entire world’s pro-
duction of coal and oil,

Yet, while many of us have recognized
the potential of this greatest and clean-
est of all sources of energy, and for years
some of us have called for stepped-up
efforts to tap its tremendous potential,
the total Federal effort specifically di-
rected toward solar energy research and
development has heen and remains
totally inadequate. This is particularly
true in view of the urgency of our Na-
tion’s “energy crisis” and the important
researchable projects that are available
for funding.

During the current fiscal year, expend-
itures by the Federal Government for
all types of solar energy research are
estimated at approximately $13.2 mil-
lion. While this is well above the level
in any prior year, it still amounts to less
than 1.5 percent of the $900 million Fed-
eral energy research and development
budget and a mere seven one-hundredths
of 1 percent of our total R. & D. budget.
Certainly, the nature of the “energy
crisis” demands and the potential for
practical uses of solar energy requires
much greater support from the Federal
Government.

The following table provides data on
alternative solar energy programs that
have been suggested.

First, it outlines the Atomic Energy
Commission’s request for funding of
solar energy, as announced on December
4 by the AEC. Of course, by the time
this request goes through the “penny-
wise” fingers of our friends at the OMB,
the “actual” request to Congress may
be even less. Second, the “minimum
viable” and *“accelerated orderly” solar
energy research and development pro-
grams reportedly recommended to the
AEC by the interagency team of solar
energy experts called the Solar Energy
Panel. Third, the level of funding which
I am recommending in this legislation
today.

TABLE |.—SOLAR ENERGY R. & D. BUDGET PROPOSALS

[in millions of dollars]

Solar energy panel

* Mini-
mum . B,
" orderly” 1973)

HHH
“Accel-  proposal

erated
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In regard to proposed funding levels
it is also important to note the conclusion
of the staff report on solar energy re-
search prepared by the Committee on
Science and Astronautics of the House of
Representatives in December of 1972.
Based on reports from NASA, the NSF,
the NBS and the CRS, they concluded:

It appears that all the reporting groups
concur generally in a future level of funding
for solar energy research on the order of $100
million over the next three years and of
about 8150 million a year thereafter—reach-
ing a total of about 3 billion over the next
15 years.

As is obvious from the above table, my
proposal follows very closely on the ad-
vice of the technical experts and respon-
sible Federal solar research and develop-
ment organizations. However, despite the
fanfare with which they were announced,
the AEC budget proposal reflects the con-
cern of the budget balancers and not
of those responsible for bringing the
energy crisis to a permanent end. I
find their proposed funding level baflling
in light of Project Independence and
the President’s promise to move ahead
vigorously to make our Nation self-suffi-
cient in energy.

Mr. President, the bill I am offering
today, the Solar Energy Research Act
of 1973, would establish an Office of
Solar Energy Research within the Atomic
Energy Commission. This Office would
provide the forward thrust for the ex-
panded solar energy research, private
and publie, that is desperately needed in
our Nation. This effort can be expected
to dramatically reduce the period of time
needed for the full advantages of solar
energy to become available to the Ameri-
can people.

It has been estimated by the NSF/
NASA Solar Energy Panel, the principal
body of solar energy expertise within and
outside the U.S. Government, that be-
ginning in the early years of the next
century, at the latest, solar energy could
economically provide as much as 35 per-
cent of our total building heating and
cooking requirements, 30 percent of the
Nation’s gaseous fuel needs, 10 percent of
the demand for liquid fuels, and over 20
percent of the country’s total electrical
energy requirements.

As far as the near future is concerned,
these and other experts agree that, if so-
lar energy development and economic in-
centives programs are vigorously pur-
sued, building heating from this source
could reach substantial segments of the
public within 1 or 2 years, building cool-
ing in 5 to 9 years, synthetic fuels in 4
to 7 years, and electric power production
in 9 to 14 years.

In other words, beginning now and
well into the next century, major solar
energy potentials can be realized, if a
strongly directed, supported and admin-
istered solar energy research and devel-
opment program is mounted within the
Federal Government.

The Office of Solar Energy Research
is placed within the AEC on the assump-
tion that it will be providing the basic
administrative structure and central
policy focus for the entire energy re-
search and development effort of our
Government.
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A Solar Energy Research Council is es-
tablished to coordinate solar R. & D.
among the several agencies involved and
to assure the broadest possible spectrum
of views and talents for the formulation
of solar energy policy.

This, I hope, will result in an open
solar energy growth policy based on ob-
jective scientific and economic review.

A key feature of this legislation is its
aggressive program for seeing to it that
the results of our solar energy research
programs are available for use by the
general public, as quickly as possible. The
core of this effort will be a broad range
of solar energy utilization incentives.

The authorizations provided in this
bill, which have previously been de-
scribed, are quite close to what the ex-
perts cite as the “minimum require-
ments” for a sound solar energy R. & D.
program and well below what could be
done under what the experts call an “ac-
celerated orderly” program. However,
they are three times the totally inade-
quate level of the recently announced
AEC solar energy research and develop-
ment funding reauests, which totals ex-
actly $200 million for the next 5 years.

If we have not learned the danger of
overreliance on a limited number of en-
ergy sources from the current energy
crisis, and do not act to spread our en-
ergy requirements across as wide a spec-
trum of energy sources as we can, we may
be destined to experience an even more
serious energy crisis in the decades
ahead.

Mr. President, if we are going to seri-
ously attempt to assure sufficient sup-
plies of fuel at reasonable prices to all
of our people, every potential source of
energy supply must be thoroughly in-
vestigated. I am convinced that this is
not happening in the solar energy area.
The purpose of this bill is to push this
effort along.

It does not seem unreasonable to me
to ask the administration to put a mere
5 percent of its $11 bhillion energy re-
search and development funds into work
on solar energy, particularly when one
considers its fantastic potential and the
recommendations of the experts.

Mr. President, I ask unanimous con-
sent that a series of articles on solar en-
ergy research and development be
printed at this point in the Recorp.

There being no objection, the mate-
rial was ordered to be printed in the
REcoORD, as follows:

A Focus ¥or SoLAR ENERGY
{Remarks by Hon. GeorcE P. MiLrEr in the
House of Representatives, May 81, 1872)

Mr. Speaker, at the risk of seeming a bit
quixotie, I suspect that the time has come
for civilized man to stop taking the sun for
granted.

This is not to imply that one need worry
about the sun not rising tomorrow or ex-
ploding into a super-nova next year or col-
lapsing into a white dwarf in a few centuries.

What I do assert is the spiraling need for the
human race to tap the sun’'s enormous en-
ergy and put it to work as a major power
supply—soon.

A lot of people have become involved lately
in energy problems—including myself. The
record abounds with reports and studies
about the so-called energy crisis—and, in my
opinion, there 13 such a crisis, There is noth-
ing phony about it.
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What I want to emphasize is this. Crisis is
a relative word; usually its essence is imme-
diacy—short range or short term—something
we must handle right away. On the other
hand, what is “immediate?"” That depends
on what you are and what your environment
is. If you are a guppy being chased by a
predator in a fish tank, it Is one thing. If you
are Queen Elizabeth it is something else.
And if you are a member of Congress faced
with making decisions which will affect not
only your country but global civilizations as
yet unborn, it is still another thing.

The point is that our energy crisis is both
short-term and long-term. It is & continuum.
We know we must find substantial new
sources of energy to keep us going just for
the balance of this century. We are also be-
ginning to suspect that there is nothing now
available to us which will serve our needs for
clean energy during the next century or the
one beyond that—except the sun.

In such context is this not the “immedi-
ately?”

The lifetime of our nation is only 183
years—almost exactly the length of time
that passed from the founding of Jamestown
until the Constitutional Convention in Phila-
delphia. Does that period seem long today?
Not very. Let me shrink it a little more. The
time of real need for solar power may well
be only half a century or less away. This is
about the same span elapsing between the
inauguration of George Washington as Presi-
dent and the death of Davy Crockett at the
Alamo. That does not seem very long either.

Observed on this scale perhaps it is not
s0 hard to see why, if we are to be assured
of abundant energy in 2020 and beyond, we
must get on with adequate and appropriate
research as of now.

For the short-term crisis, the signs are
that we are waking up and moving—toward
fossil fuel exploration, nuclear power de-
velopment, chemical conversion research,
geothermal experimentation and the like.
We have quite a way to go there, but we
are started.

For the longer-term crisis—toward sig-
nificant solar power—we are basically still
asleep.

NEEDS AND POSSIBILITIES

Projected figures on Amerlcan and world
energy needs are readily svaliable and can
be set forth in massive detail. Many of them
are inconsistent. Some are frightening. All
are reveallng. None is reassuring.

It 1s not my purpose to document a case
for energy research. That has been done
many times over. But I do want to specify a
few facts which seem particularly meaning-
ful here.

(1) Future Energy Needs—One can find
almost any kind of estimate on this matter
except an estimate that trends downward.
All are up. The most rellable, based on an
averaging of more than 50 different forecasts,
indicates that T.S. total energy needs will
double in 25 years, and that electrical energy
needs are doubling every 13 years which
means an increase of over 400 percent be-
fore the year 2000. At the same time, our
Committee on Science and Astronautics has
testimony from the Interior Department
which Indicates the possibility of much
higher energy demands depending on the
accuracy of certaln economic growth fore-
casts.

When we consider that the nation is con-
suming electric energy close to its present

peak capability right now, that 1s a sobering
thing to contemplate.

(2) Energy Research Now Underway—
Such research is presently underway in many
fields including the fossil fuels, coal, oil and

gas; nuclear fuels involving processes of
fission, fusion and plasmas; hydraulic,
geothermal, solar, wind, chemieal, biclogical
and a number of other exotic types.
Reports our committee has issued show
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that about 4,400 energy research projects
are now in the mill in the United States and
probably about $1 billion is going to support
them. There are 1,162 projects on which we
have detailed funding information, with
about $441 million supporting them.

This is commendable.

But let me point out that a large part of
this research is devoted simply to locating
new sources of fuel, such as oil, gas and
uranium, and developing new ways of getting
at it.

In any case, only about 70 of the 4,400
research projects have any relation to solar
energy, and they have available—so far as
we can gauge—considerably less than 1 per-
cent of the total funds going into energy
research. Moreover, much of the effort that
is going Iinto solar energy research—prob-
ably half or better—is not being devoted to
terrestrial use, but for use in space.

(3) Supplies of Energy—Describing the
world’s supply of energy is very complex. It
depends on many things. However, the engi-
neers who have studled this problem tell us
that “fosil fuel reserves are barely equivalent
to twice the cumulative demand for energy
hetween 1960 and 2000." (U.S. supplles are
less than a fourth of the world total.) They
go on to say that even nuclear fuels, using
present reactors, can provide a margin only
a little more than twice the capacity of fos-
sll fuels—but that breeder reactors could
boost total nuclear capacity about 100 times.
(U.S. reserves of nuclear fuels are estimated
at 10 percent of the world supply.)

All such supplies are “depletable.”

Sources categorized as “continuous" are
solar radiation, wood fuel, farm waste, photo-
synthesis. hydro-power, wind power, tidal,
and geothermal. All of these combined, ez-
cluding solar radiation, are estimated to pro-
vide maximum annual energy amounting to
about 1.5 percent of the total world supply
of fossil fuel energy, about .6 percent of total
nuclear energy avallable using present meth-
ods, and about .006 percent of total breeder-
reactor energy.

Solar radiation energy falling annually on
the world's land surface, however, is esti-
mated at about 28 times the world's total
supply of fossil fuel energy, about 9 times
the total supply of conventional nuclear en-
ergy, and about 11 percent of the total sup-
ply of breeder-reactor energy.

(4) Outlook for Various Energy Systems.—
Again, it 1s difficult to describe the energy
outlook in terms of utilization of the various
kinds of fuels. This is mainly because new
technologies may provide us with more ef-
fleient ways of recovering and using these
fuels.

With present technology we have no prac-
tical way of recovering a very large part of
the world's remaining supplies of oil, coal
and gas. And we are even hampered In us-
ing present methods in many cases due to
public outcries against such methods as
stripmining, offshore drilling, surface pipe-
lines, jumbo tankers and the like.

Present nuclear power methods seem to
have made reasonable progress with their
problem of thermal pollution but very little
with long-term radioactive waste disposal.
No one in this country has yet succeeded in
producing a reliable commercial prototype of
breeder-reactor; nor does anyone seem fo
have a practical solution for handling the
small (in quantity) but exceedingly *“hot™
(radioactively) waste from such plants—a
kind of waste which remains highly danger-
ous for thousands of years. With both types
of reactors, there exist wide divergences of
opinion with regard to fuel availlability,
hazards, and the economics of plant con-
struction and operation.

With regard to power from nuclear fusion
and plasmas, sclentific feasibility has not
been demonstrated, and we are lacking in
our materlals research, among other things.
As yet we have no processes or materials to
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withstand the enormous temperatures and
radiation levels which such methods demand.
DECISIONS TO BE MADE

By reciting these circumstances. I do not
mean to be negative. I have great faith in
our scientists and engineers, and I have no
doubt that developing technology will help
us find various options to follow in alleviat-
ing the energy dilemma.

Nonetheless, in view of the foregoing evi-
dence—and I belleve that I have been rea-
sonably conservative in my presentation of
it—it seems to me that at least two firm
conclusions are In order.

First.—We must make a decision, probably
during the '70's, on what we want to do with
some of the most valuable—but finite—re-
sources on this planet. That is, coal, oil, nat-
ural gas, uranium and several other heavy
elements,

Do we want to "burn’” them? Use them all
up for fuel?

Obviously we are going to be forced to do
this for a while. There is no alternative. But,
as I have tried to point out earlier, a “while”
is a relative thing which, if we are compla-
cent, may quickly devour all the time we
have left to develop options. Even assuming
that we manage to evolve new adequate en-
ergy systems by then, what do we use in place
of these preclous materials which we have
so inefficlently consumed?

It took billions of years for Earth to make
her fossil fuel material. We cannot manu-
facture more of it. Yet we have hundreds of
needs for it other than energy. The bulk of
the petrochemical industry, which is so vital
to our wellbeing, will—for example—be lost.
Such loss factors may be extended by orders
of magnitude in other fields—for it is clear
that important uses of these materials which
are undreamed of today will exist tomorrow.

Meanwhile, at present rates of consump-
tion, that priceless product—oil—which we
first found in this country in Pennsylvania
in 1825—will be gone worldwide by 2125 if
not before. An interesting commentary on
mankind, is it not? Particularly so in light
of some of our efforts to eradicate the effects
of burning oil—such as smog-contro] devices
adapted to the internal combustion engine,
which thus far, while achieving some prog-
ress toward that goal, have also succeeded in
increasing auto gasoline consumption by
about 20 percent when employed,

To me, the answer to the question of the
indefinite use of fossil and nuclear materials
for energy is clear. Let us look elsewhere.

Second.—If we conclude that we must look
elsewhere for major energy sources, where
can we turn except to solar radiation?

I am not aware of another likely candi-
date—at least one with sufficient potential
to provide very large amounts of undimin-
ished power over large geographical areas for
long perlods of time,

Undoubtedly there will be, as there are
now, many possible ways and many tech-
nologies for transmitting, converting, stor-
ing and using solar energy. Each will be
important in its contribution to the total
energy panorama. But I am convinced that
at least one key to the problem lies in some
Joint space-terrestrial method of generating
electric power.

If this is correct, it is going to require a
lot of research, development and demonstra-
tion beyond contemporary efforts.

NATURE OF PRESENT RESEARCH

So what are these efforts?

At present, those being undertaken pri-
vately are mainly concentrated in the short-
term payofl area—exploration for sources, ex-
traction techniques, nuclear engineering, coal
gasification and the like. Research on solar
energy is largely ignored.

What about the Federal effort?

Government-wide, budget requests for en-
ergy research for fiscal year 1973 come to
about $700 million—which is by no means
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hay but which is around 4 percent of the
total Federal R&D budget. The amount con-
templated for solar energy research is some-
thing llke $13 million, or less than 2 percent
of the energy R&D budget. Almost all of thils
is funded by the National Aeronautics and
Space Administration and the National Sci-
ence Foundation and not all of it will be
obligated.

Let's take the solar energy R&D budget a
step further.

Only about $4 or 85 million of it is devoted
to research which has terrestrial applications.
The rest, including a small amount of Air
Force money, is aimed toward applications
in space—which I strongly support; it is vi-
tal to the total understanding of solar en-
ergy potential as well as our space-oriented
missions. The point I am making is that our
real government financial commitment to so-
lar energy research for terrestrial purposes at
present comes to about .0003 or 3/100ths of 1
percent—of our total Federal R&D budget.

To understate the case—this is not much
of a commitment,

If the argument I have been making is at
all valid, then something is wrong with our
priorities.

Last June the President sent a special mes-
sage to Congress on U.S. energy needs, which
has helped create an encouraging environ-
ment for energy research. The Federal Coun-
cll on Science and Technology has set up a
Committee on Energy R&D Goals—which in-
cludes a Solar Energy Panel co-chaired by
officlals from NASA and NSF. That Panel has
5 sub-panels devoted to varying systems and
about 40 expert consultants involved. An im-
portant function of the Panel is to investi-
gate the large-scale use of terrestrial solar
energy and recommend to the Energy Com-
mittee what research programs are needed.
The report is due by July 1, 1972—though
when it may be made generally available, If
at all, T do not know, Nor does anyone seem
to know what happens to the Panel after
that.

This is fine as far as it goes.

But is doesn’t go very far and, unless some=-
body really pushes the throttle, it is going to
be not merely too little but too late. More=
over, there seems to be no central point of
responsibility for making the required effort.

In my view, we are going to need an effort
comparable in spirit and commitment to the
one we put into the space program in the 60's
In order to achleve our solar energy needs.
Except this new effort is likely to be more
difficult and complex than our space program
has been up to now and will cover a longer
period. It is not going to be easy.

Perhaps it will take a disaster or a real
scare to produce the effort, but when that
effort comes it will have to be: (1) Focused;
(2) Integrated; (3) Intense, and (4) Con-
tinuing.

Nothing else will suffice,

I know there are many who think the
whole concept of solar energy is too "far out”
and, by current engineering standards, too
inefficient. But I would remind my colleagues
that today we depend for our existence on
many technologies which were completely
unknown 25 years ago.

I am sure it is going to cost us more, but
this should not be a deterrent. I believe we
must accept the fact that in the future our
utilities—among the most crucial commod-
ities in our entire scheme of living—are
likely to cost what they are worth. For 100
years we in this country have been taking
them for granted and paying almost nothing
for them. Meditate on that. We think nothing
of paying 85 or 868 for a bottle of gin or $2.50
for a lipstick or $1.25 for a can of deocdorant
spray, yet we gripe if our water bill goes up
to 50 cents for 1,000 gallons. Try doing with-
out water for a while—or heat or electricity—
and then decide what it is worth.

This is what we are golng to have to do.
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UNIQUE ROLE OF SCIENCE COMMITTEE

Mr. Speaker, I bring this matter to the at-
tention of the Congress because, as Chairman
of the Committee on Science and Astronau-
tics, I believe I have a special and unique
responsibility to do so.

"Many Congressional committees have a
strong and deep involvement with energy
matters. However, our committee has a par-
ticular duty in the oversight of energy re-
search and, whether by chance or otherwise,
it turns out that the three executive agencies
which fall under our jurisdiction appear to
be the best gualified to take the lead in
supporting serious R&D on solar energy.
These three are the National Aeronautics
and Space Administration and the National
Beience Foundation—which, as I have al-
ready mentioned, jointly manage the activi-
tles of the Federal Council's panel on solar
energy—and the National Bureau of Stand-
ards. To give added potential to this trium-
virate, it should be noted that NSF and the
Bureau share between them responsibility
for the Administration’s new “technological
innovations" programs.

That program is expected to be funded in
fiscal "73 at about $40 million. I do not know
how it will be used, nor is it may job to dic-
tate that use. But, assuredly, it is my hope
that serious consideration will be given to
providing some additional solar energy R&D
support through these programs.

Furthermore, I deem it most appropriate
to point out that, in addition to its immedi-
ate programs on solar energy research,
NASA's space shuttle system could have in-
calculable value for ultimate solar energy use.
This system may well be the only one which
could assemble and maintain solar energy
stations capable of employing microwave
transmission to earth to overcome weather
interference. I hope that those critics who
have long down-graded the U.S. manned
spaceflight programs will give this some un-
biased thought.

There 1s & fourth organization which also
has a particular contribution to make to our
Committee regarding the solar energy en-
deavor. This is the Congressional Research

Bervice (CRS) of the Library of Congress.
Late last year, at the insistance of Rep. John
Davis of Georgia, chairman of our Subcom-~-
mittee on Sclence, Research and Develop-
ment, the Science Policy Research Division
of CRS began an extensive review of the
materials research and materials needs of
the U.S. Their study is extensive and will
take time—but it is critical, I believe, to the
success of many of our research ventures,
including solar energy research.

Many of our scientific and technological
research personnel are aware of this fact. A
number of government and non-government
councils with the task of promoting mate-
rials research already exist. They are operat-
ing on the premise that some of the most
urgent public needs facing the nation de-
mand new technologies which can be devel-
oped only with the advent of materials pos-
sessing properties not yet known to man.

CONTACT WITH EXECUTIVE AGENCIES

Mr. Speaker, my interest in solar energy
research—and that of our Committee as a
whole—has stemmed in considerable part
from the excellent work done over the past
9 months by our Energy Research Task
Group.

This group, headed by Rep. Mike McCor-
mack of Washington, as a special unit of
Rep. Davis’ subcommittee, has been given
comprehensive briefings almost weekly. Each
meeting has been held in a frank and infor-
mal manner with experts from all appropri-
ate energy R&D fields—following extensive
planning and consultation with the Con-
gressional Research BService. The briefings
culminated this month in two weeks of what
I consider to be highly sophisticated hear-
ings by the Davis subcommittee on our na-
tional energy research prognosis.
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My comments today have been sparked
by that work.

Also, as a result, I have recently been in
direct contact with the heads of each of the
agencies here identified as important con-
tributors to solar energy R&D: Dr. James
Fletcher of NASA, Dr. Guy Stever of NSF,
Dr. Lawrence Eushner of NBS, and Dr. Les-
ter Jayson of CRS.

Each has agreed to participate with the
Committee on Science and Astronautics in
considering the formulation of multidisci~
plinary, integrated programs of solar energy
research. Toward this end we will begin ex-
ploratory meetings between appropriate per-
sonnel of the several agencles and of the
Committee within a few weeks.

In addition, it is my plan to request that
each of the specified agencles report to the
Committee within four months on:

(1) The particular contributions, exist-
ing and potential, which the agency involved
is capable of giving to solar energy R&D;

(2) The level of effort which the agency
feels is best suited to it under present con-
ditions:

(3) The level of effort which is possible
under accelerated conditions;

(4) The level of commitment which the
agency is willing to recommend to the Ad-
ministration over the next decade, insofar as
this is feasible;

(5) The identification and relative capa-
bilitles of other government and non-gov=
ernment organizations or Iinstitutions in
solar energy research.

NEW TASK FORCE AND POLICY FORMULATION

What do we expect from this beginning?

Eventually, of course, we hope for the crea-
tion of an efective program of solar energy
research. I use the term “effective’” here as
synonymous with “successful.”

As for immediate expectations, we are
looking for three things:

First.—The formation of what is perhaps
the first task force of its kind—a joint Exec-
utive-Legislative-Industry task force which
will cross not only the boundaries of execu-
tive departments but boundaries of the main
branches of government as well.

If executive agencies or legislative offices
or committees other than those I have dis-
cussed wish to take part, they will be wel-
comed. In addition, expert representatives
from industry should obviously be included
if they are willing.

The chief mission of such an integrated
task force will be to provide the mechanism
for assuring a consistent, coherent and in-
tensive assault on the enormous research
problems inherent in the production and
use of solar energy. If any of those three
characteristics fails, the effort will fail.

Second.—The promulgation of a statement
of solar energy poliey (perhaps involving
energy generally). Hopefully, such a state-
ment can be put in the form of a Joint Res-
olution and eventually given the force of
public law. In my view, this will be especially
important during those interim periods when
we have made progress with the more con-
ventional modes of energy and things begin
to relax—for the moment. It is human nature
then to say “why bother—why keep up the
fuss over this solar bit?"

At such times, a national policy faithfully
pursued may Keep us from succumbing to
that decelving, and possibly fatal, tech-
nological lullaby.

Third.—The concentration of attention on
the possibilities of solar energy—and the ulti-
mate essential requirements for it—on an
international basis. No part of the energy
dilemma is the pecullar province of the
United States. While we may be the first and
the most serlously affected by energy short-
ages, the problem itself is global. We are all
in this thing together, and very likely solu-
tions will have to come from many quarters,
domestic and foreign.

One thing is apparent to me. If we do not
get on with this job, such matters as the war
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in Viet Nam, unemployment, crime, over-
crowding, trade balances, education and all
the other things which preoccupy so many
nations today—will not make much differ-
ence. If the energy crisis becomes an energy
catastrophe, we will find out, rather pain-
fully, how relatively insignificant such con-
temporary issues have been.

ESTABLISHMENT OF AN OFFICE OF SOLAR
ENERGY

Mr. HumpPHREY. Madam President, today «
introduce, for appropriate reference, a bill
which would authorize the establishment of
an Office of Solar Energy within the Depart-
ment of the Interior.

Representative Vietor L. Anfuso s Intro-
ducing similar proposed legislation in the
House today.

The new developments and the unmeasur-
able potential of solar energy are matters of
great interest to me. Many private firms have
pioneered with research and development
projects in this field in the past few years,
producing limited numbers of devices which
transform the heat and energy of the sun
into contrelled electricity.

The Federal Government has played an
active and effective role in the development
of hydroelectric power and, more recently,
atomic energy.

But in this relatively new but exciting field
of solar energy, the Government needs to
coordinate and to step up its activities for
development of solar energy devices and
techniques.

With stepped-up research and develop-
ment, we can utilize solar energy for a vast
array of positive purposes. Power for com-
munications, hospitals and agricultural
equipment, to name a few purposes, can be
placed in isolated areas of the Natlon—and
the world—where no power exists now.

Man has long hoped to harness the sun’s
energy for practical purposes, but only in
recent yvears have specific devices been de-
veloped.

I add that in our missile program, parti-
cularly in respect to the Mercury project,
the solar energy batteries will be used, which
indicates the possibilities for this type of
energy.

Two methods are now under study and
limited utilization. One is to store the sun's
heat energy for conversion later to power. The
other is to channel the light energy of the
sun through particular metals for immediate
conversion to electrical power.

Several agencies of our Government are
presently interested in the potential of solar
energy. The Department of Defense is ex-
perimenting on the use of solar energy for
communication devices, and has already
utilized solar cells to power electronic de-
vices in our satellites.

The Department of Commerce has con-
sidered the possibility of ocean buoys, re-
mote weather stations and auxillary gener-
ators on ships powered by solar energy.

The U.S. Forest Service has considered
utilizing solar energy for some of its more
remote statlons.

No one agency or office of the Government,
however, has an overall responsibility or
total interest in solar energy research and
development. The Department of Interior,
with its great interest and experience In
the development of power and energy
sources, would have much to offer.

My bill would authorize the Becretary of
Interior to conduct solar energy research
and development projects and would direct
him to work closely with other departments
with potential uses for solar energy power.

This bill also would direct the Secretary
of Interlor to establish a Solar Energy Ad-
visory Board, composed of five sclentists, to
work with him on a consulting basis.

The PRESIDING OFFICER. (Mrs. NEUBERGER
in the chair.) The bill will be recelved and
appropriately referred.

The bill (8. 2849) to provide for research
into and development of practical means for




December 17, 1973

the utilization of solar energy, and for other
purposes, introduced by Mr. HUMPHREY, Was
received, read twice by its title, and referred
to the Committee on Aeronautical and Space
Sciences.

Sorar POWER PROSPECTS

Honeywell sclentists, appearing before a
U.8. House subcommittee recently, urged
that the federal government assume & lead-
ership role in solar energy, commit the na-
tion to development of solar-generated elec-
tric power and “support that commitment
with appropriate funding.” We agree.

The basic technology to generate electric
power from solar energy is available today.
Honeywell said. “No sclentific breakthroughs
are necessary, which is not the case with,
say, nuclear fusion. Nor does solar energy face
the kind of “technological risks™ that faced
the early developers of nuclear fission when
they did not know whether their device could
be controlled.

The problems that do exist, Honeywell said,
“arise out of concern for economic feasibil-
ity and not out of concern for technological
feasibility.” An experimental solar steam
power system can be operated yet this decade
and “can be matured during the ensuing dec-
ade to the point where the American power
industry will begin to consider it as a techni-
cally and economically practical alternative
for supplemental applications.”

Honeywell views solar power as & Ssup-
plement to, rather than a substitute for,
other means of generating electricity. But
each comparatively pollution-free solar plant
would mean one fossil-fueled or nuclear
plant that would not have to be built.

Solar energy research has not been well
funded by the federal government—$12 mill-
lion in the fiscal 1974 budget. The figure
should rise to $50 to $100 million in the
1975-77 span in order to bring solar steam
systems to commercial practicality in the
late 1980s, Honeywell said. That could be ac-
celerated as much as six years by tripling
the funding. Honeywell contended.

This is beyond the capability of either
industry or universities to undertake, Honey-
well sald. The federal government must do
it. a
ENERGY: THE SUN BrEAKs THROUGH As AN

ENERGY SOURCE—FIRST FOR HEATING AND

CooLING BUILDINGS—LATER FOR ELECTRIC

POWER

Freeman A. Ford gets impatient when peo-
ple talk wistfully about harnessing the boun-
tiful energy of the sun. “There’s been a great
deal said about solar energy, but very little
action,” he says. So, last year, Ford set up
Fafco, Inc., in Atherton, Calif., to sell sun-
powered heating systems for swimming pools.
Since then, some 40 pool owners in California
and Florida have shelled out anywhere from
$200 to $2,000 for his black plastic panels that
take the chill out of pools for nothing but the
cost of pumping the water through them,
Beams Ford: “We've identified a need, and
we've filled it.”

Experts have long predicted wide use of
solar energy as a source of electric power in
the 21st Century. But the looming energy
crisis has promoted researchers and business-
men alike to take a closer look at the sun's
potential, Thelr startling conclusion: Solar
energy may blossom into a significant com-
mercial market in as litle as three years.

Although systems that convert sunlight to
electricity are not likely to reach the com-
mercial stage for some time, the experts ex-
pect solar energy to start assuming a sub-
stantial share of the nation’s heating and
cooling load, which accounts for about 209
of total energy consumption. “What's going
on right now is rather skimpy."” says James
A. Eibling, Battelle Memorial Institute's di-
rector of solar energy work, “but you'll be
overwhelmed with how much will be going
on a year from now.”
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A new industry. As if to underscore this
prediction, Arthur D. Little, Inc., the Cam-
bridge (Mass.) research and consulting com-
pany, last week announced a major program
to cultivate “a solar climate-control indus-
try.” ADL has signed up 18 companies al-
ready, including such giants as Corning
Glass, Du Pont, Ashland Oil, and Honeywell,
who are paying $15,000 each to support a
study of short-range markets. *This is no re-
search project,” insists ADL Vice-President
Peter E. Glaser, “but a program to develop
& new industry.” Glaser hopes for a total of
40 clients before he begins a hardware-evalu-
ation phase next year.

Several years ago, Glaser attracted world-
wide attention when he came up with an
intriguing Space Age approach to solar power.
Instead of depending on sprawling *“solar
farms" that could be blanketed by rain and
haze, he proposed huge power-generating
satellites that would convert sunlight to elec-
tricity in orbit and relay the power to earth
over microwave beams. However, like other
schemes for central power stations fueled by
the sun, Glaser's satellite system is decades
away, at best. Today, even earthbound solar
stations are prohibitively expensive, mainly
because solar cells or other devices needea
for the conversion step are so inefficient.

Using solar heat directly is another mau-
ter. For years, the Japanese have warmed
their bath water with solar heaters. Roof-
top solar water heaters are also common in
Latin America, India, and the Middle East.
In Australia, they are found on schools, hos-
pitals, and banks as well as private homes.

A few companies make solar water heaters
even in the U.S. Before natural gas became
widely available in Florida, for instance, Solar
Water Heater Co. In Miami sold more than
60,000 units. “There's still a good market,”
says President Walter Morrow. “I get a dozen
or so requests each day. If the people want
to make their own, I sell them plans and
materials.” Across the continent, California
Institute of Technology, under contract to
Southern California Gas Co., is developing
advanced solar water heaters that could sup-
plement conventional gas and electric units.

Pressing need. Why, then, has it taken
so long for Americans to take solar energy
seriously? One reason is that the benefits
have always seemed to be marginal. “"Energy
has been so inexpensive to us,” Battelle’s
Eibling points out. Arthur D. Little's Glaser
notes, too, the problem of breaking into the
fragmented and tradition-bound housing in-
dustry. Erich Farber, director of the Uni-
versity of Florida's solar energy laboratory,
puts it more bluntly: “Ignorance is the
major reason solar heating systems aren't
on the market. Most manufacturers don't
know it can be done.”

But now, says Farber, the squeeze on
oil and natural gas will force manufacturers,
builders and homebuyers to consider solar
water heaters. Rising fuel costs are also be-
ginning to make solar energy feasible for
space heating. Already it is cheaper than elec-
tric heating in many areas (map). Farber
admits that installation cost may run eight
times as high as for electric systems and
about twice as much as for gas, but, he says,
“it pays for itself in seven or eight years.”

A joint panel of solar energy experts,
formed by the National Science Foundation
and the National Aeronautics and Space Ad-
ministration, recently concluded that solar
climate-control systems might be included
in 10% of all new buildings by 1985. Arthur
D. Little says that by then the solar equip-
ment market should reach $1 billion a year.

Already working. Today, a score of homes
in the U.S. get at least part of their heat
from do-it-yourself solar systems. George Lof,
a civil engineering professor at Colorado
State University, says that the sun has sup-
plied at least 25% of the heat for his Denver
home during the past 15 years. On the roof
of his house are two rows of solar panels
propped up to catch the sun. The panels
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are nothing more than shallow glass boxes,
with several layers of transparent glass cov-
ering a black-coated one. As in a greenhouse,
the clear glass traps most of the sun's heat-
bearing waves; the black surface absorbs
them, raising its own temperature to well
over 200 F.

All day long, air flows through the panels
to pick up this heat, If the heat is needed
immediately, the air travels through conven-
tional forced-air ducts and returns to the
panels. Otherwise it circulates around the
base of two gravel-filled cylinders that rise
like miniature silos from the basement to
the roof of the two-story house. The gravel
stores enough heat to warm the house dur-
ing the evening hours. After that, Lof de-
pends on his gas furnace, as he also must
do during extended periods of cloudiness.
Still, Lof figures that his jury-rigged solar
“furnace” shaves $150 a year from his heat-
ing bill.

Lof has worked with Richard A. Tybout,
an economics professor at Ohlo State Uni-
versity, on an extensive cost analysis of solar
climate control in eight U.S. cities. His con-
clusions: “Heating and cooling is the way to
get an early solar payoff.” That is because
the same equipment could be used all year
long at very little extra cost. In the summer,
solar heat could power an absorption cooling
system like the kind found in gas refrigera-
tors. Lof hopes to land an NSF grant to build
& house at Colorado State with both solar
heating and cooling. He plans to use a hot
water system instead of a hot air system
such as the one in his home. Hot water
tanks, rather than gravel-filled cylinders
will store the heat.

Lof stresses that solar systems would only
compliment, not replace, conventional heat-
ing and cooling units. A backup system is
needed anyway for bad weather, so it makes
little economic sense to design a solar sys-
tem big enough to handle the entire load if
it is to be used for only a few days of the
year.

Commercial buildings. Office buildings are
especially suited for solar heating and cooling
because peak occupancy is usually during
daylight hours. Gershon Meckler, a8 Washing-
ton (D.C.) engineering consultant, has de-
veloped and patented several solar energy
systems and is working on 10 different de-
signs for apartment and office buildings. One
of his projects, a small office bullding in
Denver designed for Financial Programs, Inc.,
is in its fifth year of operation.

This building has banks of skylights that
let in sunshine to reduce the need for elec-
tric lighting. The skylights are also equipped
with heat-exchanger louvers containing
circulating water that carries away the heat
generated by the sun’s rays. Photocells con-
trol the movement of the louvers, keeping
them pointed toward the sun. In winter, the
hot water collected by the louvers circulates
through the building’s radiators. In summer,
Meckler says, the heat exchanger also cuts
the bullding’s air-conditioning needs in half,

More advanced systems are on the way.
Frederick Dubin, a New York architect, is
designing solar heating systems for two office
buildings that the federal government will
put up in Saginaw, Mich., and Manchester,
N.H. One private demonstration project is
already at the construction stage: the three-
story Massachusetts Audubon Soclety build-
Ing in Lincoln, Mass., which is scheduled for
occupancy by 1976. Solar collectors on its
roof will produce hot water for heating and
cooling, and the system may handle as much
as 75% of the fotal load. “This buflding will
be a demonstration of solar energy technol-
ogy here and now,” says Alan H. Morgan,
executive vice-president of the society.

Solar cells next. Eventually, if the price of
photovoltale cells drops far enough, thermal
systems based on solar energy may have to
make way for electric systems. Central power
statlons based on solar cells may be a long
way off, but researchers are hopeful that
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solar-cell-powered bulldings will be appear-
ing in the 1980s.

The first house with solar cells on its roof
will soon be ready for experiments at the
University of Delaware. Next month, Earl
Boer, director of the school’s Institute of
Energy Conversion, will throw a switch to
activate lights and appliances, all powered by
the sun. For a year or so, a computer will
turn equipment on and off to simulate
family use.

Boer says that none of the solar equip-
ment is based on new technology. The cad-
mium sulfide solar cells, for example, were
first developed by the government for the
space program. The two-bedroom house will
have three power systems: the rooftop solar
cells, an array of thermal collectors mounted
beneath the cells to trap the sun's heat for
climate control, and a conventional hookup
to a power grid. Batteries will store excess
power from the solar cells, and special salts
that are formulated to retain large amounts
of heat In a small space will store the ther-
mal energy from the collectors.

The economics. While the technology may
not be innovative, the financing arrange-
ments definitely are. If the electric utilities
get a plece of the action, Boer serlously be-
lieves that every new dwelling could  be
equipped with solar cells by the end of this
decade. So he brought in Delmarva Power
& Light Co., which is paying for 30% of the
$125,000 project. Every Friday, Boer's ar-
chitects, soclologists, and engineers report
to a Delmarva official. The utility is studying
the feasibility of supplying solar panels to
customers just as phone companies supply
telephones to their subscribers. Delmarva
would then sell electricity for peak demand
and for backup systems.

Pettinaro Construction Co. of Wilmington,
Del., is building the house. Project manager
Richard Butler asserts that a four-bedroom
solar house of similar design could be bullt
right now for $50,000 to $70,000, roughly
40% more than comparable homes cost in
the area. Boer is even more optimistic. Solar
power would add no more than 15% to cost,
he says, and mass production would cut that
amount in half. The amortized cost, he in-
sists,’ would be about £1.50 per milllon Btu
and 2.7c per kilowatt-hour. “It compares
favorably with the average price of energy
in Delaware,” he says.

Not all experts agree with Boer's sunny
outlook for solar cells. But just about every-
one working in the field is pleased that his
sort of experimentation is finally here. “The
sun is an energy source that we are just be-
ginning to think about in the right terms,”
says ADL's Glaser. “Anyone can tap it. We
will no longer be competing for limited re-
sources. And it will mean dollars to those
who are the most clever in gadgeteering.”
[From the CoNGREssIONAL REcorp, July 17,

1973]

THE THRESHOLD OF THE SUN AGE

Mr. HompHREY, Mr. President, the "energy
crisis” that we face in this Nation has both
a “short-term” and a “long-term” dimension.
Most of the action taken by Congress to date
has been aimed at easing the crisis today and
for the remainder of this century. However,
many experts are now volcing the opinion
that no source of energy now available will
meet our needs for clean energy during the
next century and beyond—except the Sun.

Many have recognized the potential of this
greatest and cleanest of all sources of energy
and I, for one, have called for stepped-up
efforts to tap this tremendous potential for
many years. The total Federal effort specifi-
cally directed toward solar energy research
and development has been totally inade-
quate, given the energy needs of our Nation
and the important researchable projects
avallable,

Expenditures in the 1973 fiscal year for all
types of solar energy research and develop-

CONGRESSIONAL RECORD —SENATE

ment by all Federal agencies totaled only
about $13 million. This amounts to less than
2 percent of the §700 million Federal energy
research and development budget and a mere
three-one-hundredths of 1 percent of our
total Federal R. & D. budget. Certainly the
nature of the “energy crisis” demands and
the potential for practical uses of solar
energy require much greater support from
the Federal Government.

The experts generally agree that the need
for solar energy exists today and will grow
rapidly in the future. They also agree that
the present grace period, which permits re-
liance on traditional fuels, is so short that a
much accelerated effort in solar energy re-
search and development is required.

Recently, 600 scientists from around the
world met, under UNESCO auspices, to con-
sider the future of solar energy. The conclu-
sions of those discussions were reported by
Claire Sterling in a most informative article
entitled, “The Threshold of the ‘Sun Age'"
which appeared yesterday in the Washington
Post. This is an important article highlight-
ing what “could be” accomplished if solar
energy research and development were ade-
quately supported.

I ask unanimous consent that this article
be printed in the RECORD.

There being no objection, the article was
ordered to be printed in the RECORD, as
follows:

THE THRESHOLD OF THE SUN AGE
(By Claire Sterling)

Paris—Six hundred sclentists from all over
the world gathered under UNESCO's roof
here made it clear, in a recent week-long con-
ference, that man is moving into the Sun
Age.

Just five years from now, solar heating
could be in commercial use around the globe.
In less than 10 years, one out of every 10
new homes built In the United States will
probably be both heated and cooled by solar
rays. In less than 15 years, these rays could
be producing commercial electric power. In
20 years, we may well have a 25-million-
pound prototype satellite in synchronous or-
bit 22,300 miles above us in space, beaming
power to the planet by milcrowave. In 50
years, whether by this or other processes,
harnessed solar rays could be covering at
least 20 percent of all the United States’ en-
ergy needs—nearly the total consumed alto-
gether in 1970 by the world’s most spend-
thrift nation.

This is not the familiar wishful thinking
of solar energy enthusiasts, or cranks, as
most of us used to call them. Apart from the
prototype satellite—by no means a pipe-
dream either—all the above projections were
presented to the conference by hardnosed
American experts reporting conclusions
reached by a NASA-National Science Founda-
tion panel last December. They reflect a
dramatic rise in governmental interest,
backed for the first time by the promise of
big money for research and development.
With the latter, in particular, solar energy
is moving from the narrow realms of gadg-
eteering to the big-time.

No great sclentific breakthrough was re-
ported here to warrant what looks unmis-
takably like the take-off. All the so-called
“large-power” schemes for harnessing the
sun, whether in space or on earth, by solar
cell or thermal conversion, are still beset by
tormenting difficulties, and certainly offer
nothing like a quick fix. Furthermore, prac-
tically all the “small-power” devices that
might soon become commonplace have been
known for centuries; a solar furnace on dis-
play In Stockholm Museum, made by some-
body In quest of the Philosopher’s stone in
1612, differs hardly at all in principle from
the spectacular one of 1,000-kilowatt capacity
presently operating in the French Bas-

ees.

Apart from the French installation, at
Odeillo, an infinite varlety of solar installa-
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tions have been functioning the world over
for years. Among them are some 2,000,000
solar water-heaters in Japan and 8,0000,000
elsewhere around the globe; solar stills too
purify and desalinate water, one turning out
10,000 gallons a day on the Greek island of
Patmos; *“small-power’” solar pumps, seven
of which are working smoothly In West
Africa; and a solar furnace successfully dry-
ing industrial timber in Australia.

But scientists might have been puttering
around indefinitely with such projects on a
cottage-industry level f not for a sudden
and extraordinary change in thinking at
high government levels in many parts of the
world. What has made the difference is that
the big energy-using countries did not really
belleve they had to harness the sun before,
and do now.

The difference has been increasingly appar-
ent since President Nixon first spoke of the
sun as an “inexhaustible source” of energy
in June 1971. His message reflected a growing
realization not only that all other energy
sources were indeed exhaustible and more
or less rapidly approaching exhaustion be-
cause of an exponential growth in their use,
but that critical shortages might soon create
intolerable economic, environmental and,
internationally political strains.

Since then, the energy crisis has become
& household word for Americans, and hardly
less so for highly Industrialized nations
everywhere. As William H. Wetmore of the
National Science Foundation pointed out to
delegates here, the United States now esti-
mates that its deficit in oil supplies alone
will reach from 10,000,000 to 16,000,000 bar-
rels a day by 1990, causing a trade imbalance
for this one product of about $15 billion a
year. It is hardly surprising, then, that the
United States should be taking an exponen-
tially rising interest now in the possibilities
of tapping an energy source at once eternally
renewable, limitless and pollution-free.

Since 1971, accordingly, the National Sci-
ence Foundation's budget for solar energy
research has risen from nearly zero to $13
million for the next fiscal year. While that
may be chicken-feed, the NSF-NASA panel
has recommended a U.S. government invest-
ment of §3 billion in solar research and de-
velopment over the next 15 years.

Compared to the $21 billion spent on the
American space program in 10 years, that
may still look like chicken feed. But it has
evidently helped awaken Amerlcan indus-
trialists to what one speaks of as the “stag-
gering possibilities” of a new market in solar
heating and cooling that could easily run tc
& billion dollars or more in barely seven years.

The market, known now as “solar cli-
mate control,” is already being explored by
26 top-ranking American companies, includ-
ing Du Pont, Corning Glass, Kennecott Cop-
per and Spectrolab division of Textron. The
initiative in forming this imposing group
was taken last April by Dr. Pete Glaser, a
vice president of Arthur D. Little, Inc., and
moving spirit behind the proposed satellite
solar power station—under study in his
laboratory for several years,

Perhaps more than any single factor at
this conference, the willingness of these big
American companies to actually put money
into solar research and development has
brought about a stunning change in think-
ing. From an essentially “do-good” move-
ment of scientists hoping to help the poor
countries of this world with cheap solar
cookers, there has suddenly emerged a rich-
state research and development movement
on a supremely sophisticated technological
level. If there Is no doubt that success in this

endeavor is going to cost many billion dol-
lars in the end, there is no longer much
doubt that, in the end, many billion dollars
will bring success.

Though the 600 scientists at the confer-
ence may disagree violently about almost
everything else, they are unanimous in say-
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ing that money—an enormous amount of
it—is the problem remaining in tapping the
energy of the sun. There is essentially noth-
ing left to be solved in a physics laboratory:
what remains to be solved is simply a mat-
ter of costs.

Where mere costs are concerned, or so the
sclentists say, there is practically nothing
that money could not do. A crash program
backed by billions of dollars might even-
tually bring down the literally astronomic
cost of the crucial solar-cell which, whether
of silicon or cadmium sulphide, generates
electricity directly from the sun—at a price
a thousand times higher than the competi-
tive level. Both the National Science Founda-
tion spokesmen and those of Textron's Spec~
trolab have maintained here that this cost
can be reduced to acceptable levels in any-
where from 10 to 20 years, provided enough
money goes into the effort.

If that assertion has been heatedly chal-
lenged by other delegates here, most have
been fairly optimistic about bringing costs
down for small power thermal conversion
through devices such as flat-plate collectors.
Here In particular, they are encouraged
(rather perversely) by the fact that while
they try to get these costs down, the costs
of conventional fuels are going up. Sooner
or later, the lines must cross over on the
charts, they feel—and in four sizable re-
glons of the United States, where small-pow=
ered heating and cooling of buildings can
now be done as cheaply by solar devices as
by oll, the lines have crossed already.

Time and again during the week of debate,
however, the point was made that the ques-
tion of actually matching cost per kilowatt
hour, cent for cent, is not altogether rele-
vant. There are large areas of the world
where fuel-free, maintenance-free power
would be welcome even at four or five times
the price of conventional fuels: In vast rural
areas of Soviet Russia, for instance, or in
the drought-stricken West Africa, where
millions of cattle are dying—and humans are
starting to die as well—for lack of water
lying underground, which might be brought
up by solar pumps far more easily than by
diesels requiring maintenance and fuel trans-
ported over perhaps 500 miles of desert.

How much West Africa’s poverty-stricken
Sahelian states might stand to benefit from
a crash solar-energy program is another
question, however. With the shift of empha-
sls now to the needs of highly industrialized
nations, the take-off will inevitably be in
the direction of mass commercial use for
relatively rich consumers. Almost certainly
the poor states will have to walt 10 or 20
years, or however long it takes, for the spin-
off.

[From Science, Sept. 22, 1972]
Sorar ENERGY: THE LARGEST RESOURCE
(By Allen L. Hammond)

SOLAR HEAT

To reap the sun’'s enormous energy, Pro-
fessor Aden B. Meinel and his wife, Marjorle,
would cover areas of the Southwest with
louverlike solar collectors. The land beneath
them could still be used for grazing cattle
or farming. In the diagram at right, ridged
lenses (1), tilted toward the sun, train rays
(2) down through a slot (3) into a glass pipe
(4). Its mirrored inside surface reflects the
heat onto a coated inner steel tube (5) that
circulates gaseous nitrogen. Reaching tem-
peratures of 1,000° F,, the gas flows to tanks
of molten salts capable of storing the heat
for nighttime use. Steam heated by the salts
drives turbines. The Meinels estimate a
square mile of solar farm could supply power
for a city of 60,000.

ENERGY
Not long ago, proposals for using the sun’s
energy were apt to be received with consid-
erable skepticism. Within a few agencies of
the federal government and at an increasing
number of university and industrial labora-
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tories, that is no longer the case. Indeed, per-
haps the most impressive testimony to the
prospects for this type of energy s the score
of prestigious sclentists and engineers who
have begun working on methods for convert-
ing the sun's radiation into forms more use-
ful to man—heat, electricity, or chemical
fuels.

Within 5 years, many of these scientists
believe, solar-powered systems for heating
and cooling homes could be commercially
available at prices competitive with gas or
oil furnaces and electric air conditioners.
Still more significant, but farther in the fu-
ture, may be means of using heat from the
sun to generate electricity; experimental
solar-thermal units have been constructed
in several countries, and several groups in the
United States are designing systems to take
advantage of Improved materials and manu-
facturing techniques. Eventually the direct
conversion of solar radiation to electricity
by means of photovoltaic cells or its biocon-
version to wood, methane, or other fuels on
a large scale may become economically feas-
ible,

Solar radiation is the most abundant form
of energy available to man, and is so plentiful
that the energy arriving on 0.5 percent of the
land area of the United States is more than
the total energy needs of the country pro-
jected to the year 2000. Sunlight is diffuse
and intermittent, however, and its use on
earth requires large areas to collect sufficient
amounts of energy and, for most applications,
the means to store energy. Despite its abun-
dance, solar energy has not been exploited
except in a limited way in water heaters, fur-
naces, and space applications; nor are the
technologies that would allow widespread
use commercially available. Systems for heat-
ing and cooling houses or for generating elec-
triclty with sunlight could be built now, but
they would cost more than comparable sys-
tems that burn fossil fuels. For some applica-
tions, however, the disparity in cost may
rapidly disappear as solar technology im-
proves and as the costs of fossil fuels rise.

Whether or not solar energy becomes gen-
erally avallable in the near future, there is
growing agreement that this source of en-
ergy will be important in the long run. That
being the case, proponents believe that it is
the most underfunded area of research in the
energy field, accounting for less than 1 per-
cent of federal research expenditures related
to energy.

Of the proposed uses of solar energy, heat-
ing and cooling for homes and low-rise com-
mercial buildings are the most developed and
will almost certainly constitute the first sig-
nificant use of solar energy in this country.
Solar water heaters are already in commer-
cial use in Florida and in several countries
overseas. Experimental houses have been
equipped with solar heating systems and pre-
liminary development of cooling systems has
begun,

SOLAR HEATING IN THE HOME

For space heating, the solar collector is
typically a black metal surface that readily
absorbs sunlight and is covered with one to
three panes of glass to reduce the heat loss.
The glass is transparent to the incoming sun-
light, but absorbs the longer wavelength
radiation emitted by the hot metal, so that
a “greenhouse” effect is created and the effec~
tiveness of the collector is increased. The heat
is collected in water or air that Is circulated
through the collector during the day, and
part of it is stored for release at night or in
bad weather. Hot water, hot rock, and chem-
ical (change of phase) storage systems have
been experimentally tested, depending on the
type of heating system envisioned.

For alr conditioning, most investigators
believe, refrigeration systems that depend on
absorption of the coolant fluid appear to offer
the best cholce. Experimental cooling units
are being developed by several university and
industrial research groups. At the Univer-
slty of Delaware, for example, a group headed
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by K. W. Boer is designing complete house-
hold energy systems that would utilize heat
pumps for space conditioning. In other pro-
totype systems, such as that developed by
Erich Farber at the University of Florida,
heat from the sun is used to drive ammonia
from an ammonia-water solution, and the
ammonia is collected and condensed. When
cooling 1s needed, the liquid ammonia is al-
lowed to evaporate and expand as in a con-
ventional cooling system, and the spent
vapor is reabsorbed in water.

For absorption refrigerating systems to
work smoothly, temperatures around 120°C
or higher will be needed, and thus solar col-
lectors that are more efficient than those for
heating purposes alone will be required. One
possibility may be surface coatings of the
type developed in recent years for space ap-
plications, which emit very little of the
solar radlation that they absorb and which
consequently attain higher temperatures
than uncoated metal collectors. If such coat-
ings can be produced on a large scale, their
use might help to reduce the cost of solar
heating and cooling, since collectors are the
most expensive item of a solar energy sys-
tem. Combined cooling and heating systems,
which have not yet been built, are also ex-
pected to Improve the economic prospects
for both because of the joint use of the col-
lector.

Substantial technical problems remain to
be solved in the design of cooling systems,
in the manufacture of surface coatings for
improved solar collectors, and in the optimi-
zatlon of combined solar heating and cooling
systems. In most reglons of the country back-
up systems based on conventional fuels will
be needed for extended pericds of bad
weather. Nonetheless, one estimate indicates
that If systems were commercially available
now, solar heating would be cheaper than
electric heating In nearly all of the United
States and would be competitive with gas and
oil heating when these fuels double in cost
(2). Proponents believe that solar heating
and cooling systems could ultimately supply
as much as half of the nearly 20 percent of
total U.S. energy consumption that is now
used for residential and commercial space
conditioning and could reduce the peak use
of electricity in summer.

For implementation of this technology,
however, some means to overcome what are
essentially social problems is likely to be
necessary. As Jerry Weingart of the Cali-
fornia Institute of Technology put it, “de-
veloping the technology is not enough,” be-
cause the fragmented buflding industry is
traditionally slow to adopt new technigues.
Solar heating systems, despite their lower
fuel costs, will entail higher initial costs,
thus discouraging consumer acceptance;
some observers have suggested that govern-
mental encouragement in the form of tax
incentives or energy performance construc-
tion codes should be part of a national en-
ergy policy. The slow rate of replacement
of housing, in any case, guarantees that sev-
eral decades will pass before a new heating
system could have a significant impact on
total energy use. Given the growing shortage
of fossil fuels, however, it seems clearly ad-
vantageous to move in that direction.

The generation of electricity with heat
from solar energy is a more difficult chal-
lenge, and there are conflicting ideas about
the best approach to the problem. Some en-
gineers belleve that small generating units
located where the electricity is to be con-
sumed are the ideal way to utilize a resource
that is inherently diffused and well distrib-
uted. This group favors the use of power
turbines that would operate at temperatures
considerably lower than those common in
nuclear or fossil-fuel power plants, despite
the low thermal efficlency, between 10 and
15 percent, that these units would have.
Others have proposed large solar-thermal fa-
cilities modeled on existing central power
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stations. The two concepts differ both philo-
sophically and technically.

Small vapor turbines that used heat from
solar collectors to generate electricity were
demonstrated by Harry Tabor of Israel's Na-
tlonal Physical Laboratory in Jerusalem at
the United Nations conference on new
sources of energy, held in Italy in 1961, A
miniature solar power plant In Senegal is
already in operation, and experimental solar
engines have been developed by several in-
vestigators in the United States. Typieally,
these units operate at temperatures below
200°C. Their economic advantages relative
to other sources of electricity have not been
demonstrated, and the concept has attracted
only limited interest, in part because of the
difficulty of decentralizing the present elec-
trical generation and distribution system.

Preliminary efforts to develop large cen-
tral power plants are under way. This con-
cept has attracted considerable interest, al-
though substantial problems remain to be
solved before such plants could be economi-
cally competitive. Still higher temperatures,
between 300° and 600°C, are required to
operate modern steam turbines, complicating
both collection of solar radiation and the
storage of thermal energy. To capture enough
energy at these temperatures, mirrors or
lenses larger than any yet built will in all
probability be needed to concentrate sun-
light. Because large areas will be required—in
most designs, about 30 square kilometers for
a 1000-megawatt power station—the trans-
fer of heat from the far-flung solar collec-
tors to the generating faclility s also a com-
plicated process. The cost and endurance of
the collecting apparatus under operating
conditions is a critical but undetermined
factor.

CENTRAL POWER STATION

One design proposed by a group that is
headed by Aden Meinel of the University
of Arizona would use Fresnel lenses to focus
sunlight onto a stailnless steel or glass
ceramic pipe, thus concentrating the solar
flux ten times above its normal value. The
pipe is covered with one of several types of
selective coatings that emit only a small
proportion, between 5 and 10 percent, of the
energy they absorb and is enclosed In an
evacuated glass chamber to reduce conduc-
tive and convective heat losses. Nitrogen gas
is pumped through the pipe at velocities of
about 4 meters per second to transfer the
heat from the collectors to a central storage
unit. The Arizona team plans to use a eu-
tectic mixture of salts, mostly sodium ni-
trate as a heat storage medium; the heat
would be used to produce steam for a tur-
bine as needed. Liquid metal or the molten
salt mixture itself, despite the greater diffi-
culty in handling these substances, might
also be used to transport heat from the col-
lectors to the storage unit.

A second group, headed by Ernst Eckert
of the University of Minnesota and Roger
Schmidt of Minneapolis-Honeywell, Inc,, has
also begun work on the central power sta-
tion. Their design Includes a self-contained,
decentralized system for collecting and stor-
ing solar heat. A parabolic reflector would
concentrate sunlight onto a heat pipe, a
device that can transport heat along Iits
length efficiently by convective processes and
that does not require a fluld to be pumped
through it. The pipe's outer surface would
be a selective coating, and the pipe would
be enclosed In an evacuated chamber. A
small heat storage tank atfached to each
heat pipe and reflector would complete the
unit; no centralized heat storage facllity
would be used. Underground pipes would
bring water to each storage tank and return
it as steam directly to a turbine—thus
reducing the pumping costs, the Minnesota
team clalms, compared to the nitrogen sys-
tem. In addition, they believe, the self-con-
tained system would be easier to construct
and maintaln.
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The effectiveness of the selective coating
with which the collecting surface is covered
largely controls the temperatures that can
be achieved. Two types of selectlve surfaces
are known, both of which absorb much of
the incoming radiation—in the visible region
of the spectrum—but which emit only a small
portion of the infrared heat radiation. Bur-
faces such as one developed by Minneapolis-
Honeywell for the Air Force rely on optical
interference between two reflective layers
separated by a transparent layer of the cor-
rect thickness; thin films of this type have
been routinely produced by vacuum coating
techniques in the commercial manufacture
of tinted glass for the exteriors of new office
buildings. A second type of surface, devel-
oped by B. Seraphin at Arizona, is composed
of silicon or similar materials that naturally
have selective properties. Layers of silicon
and nonreflecting materials are laid down on
a highly reflectlve substrate by chemical
vapor deposition techniques; the silicon ab-
sorbs sunlight, but transmits infrared radia-
tion, so that the composite surface has a high
reflectance—and hence a low emittance—in
the infrared.

These selective coatings are particularly
important for solar collectors that are built
without mirrors or lenses. Simple planar col-
lectors have several advantages over the con-
centrating system in that the concen-
trating collector must focus sunlight on
the absorber and hence must follow the sun’s
motion in the sky; machinery to allow daily
tracking complicates the collector design. In
addition, focusing collectors operate only on
direct sunlight, whereas planar collectors can
utilize diffuse sunlight as well—and thus can
function in cloudy or hazy weather, Because
the performance of some of the most selec-
tive coatings decreases markedly at high
temperatures, however, power plants using
them would have to operate at temperatures
below 350° C, with correspondingly reduced
efficlency in the steam turbines. Improved
selective coatings may allow planar collec-
tors—which Meinel and his co-workers be-
lieve, in prineiple, to be the most effective in
areas of the United States other than the
cloudless Southwest—to be used. But most
initial designs are based on the assumption
that concentration of the sunlight will be
necessary, and in these systems the fabrica-
tlon, cost, and durability of the concentrators
are the major concern.

The trade-offs between different types of
collectors are not the only feature of the
design of solar thermal plants still open to
debate. Even with concentrating collectors,
it may prove advantageous to operate the
system at a reduced temperature, according
to the Minnesota team. Their analysis shows
increasing efficlency of the collectors, but de-
creasing efficlency of the thermodynamic
cycle of the turbines as the operating tem-
peratures are reduced, with the optimum
temperature dependent on detailed design of
the system and on the heat storage medium
chosen. Heat pipes of the size envisioned
have never been built, and other hardware
details remain to be considered.

Both groups of investigators believe that
the cost of solar-thermal plants will be not
more than two or three times what fossil-
fueled or nuclear-generating plants cost now,
and that rising fuel costs will eventually tip
the balance in favor of solar-thermal plants
whose fuel is “free."” Before accurate esti-
mates of costs can be made, they agree, more
detalled engineering studies and some addi-
tional research are necessary. But Meinel, at
least, belleves that full-scale solar-thermal
power plants could be bullt as early as 1985
with an adequate research effort. Other esti-
mates are somewhat less optimistic, but a
group of western utility companiles is con-
sidering the development of a small solar-
powered facility that could serve as a pro-
totype for peak load applications.

Although solar energy has probably the
fewest potential environmental problems as-
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soclated with its use of any of the major
sources of energy, some problems, none of
which appear to be insuperable, do exist.
Collecting surfaces absorb more sunlight
than the earth does, and while this is not
likely to alter the local thermal balance in
household or other small-scale use, the larger
expanse of collecting surface in a central
power plant might. Thermal pollution will
also be a problem if water-cooled turbines
are used—indeed, more so than with nuclear
power plants because solar installations are
expected to have even lower thermal effi-
clencles.

If waste heat is returned to the atmos-
phere, it could help to restore the local
thermal balance. The effects of small
changes in the thermal balance would de-
pend on the local meteorological conditions,
but are expected to be small. The lack of
particulate emissions or radiation hazards
might allow solar-thermal power plants to be
built close enough to towns or industrial
sites so that their waste heat could be put
to use. Finally, like other industrial facili-
ties, large-scale plants would also carry some
risk of accidents, with the attendant possi-
bility of leaking heat transfer or storage
media into the environment.

Yet another option for generating elec-
tricity with sunlight s direct conversion by
means of photovoltaic cells, But the cells
available now—which were developed {for
space applications—are relatively inefficlent
and very expensive to manufacture, As a
long-term prospect, however, both cadmium
sulfide and silicon cells are attracting con-
siderable attention. This option, and the
bioconversion of sunlight to fuels, will be
discussed in future articles.

Space heating and cooling with solar en-
ergy are not available today. Solar-thermal
power plants have yet to be built on any but
the smallest scale, and key elements of the
necessary technology have not been ade-
quately demonstrated. But both options ap-
pear to be close enough to practical tests of
their economic feasibillty to warrant in-
creased efforts. The anclent dream of power
from the sun may not, after all, turn out to
be impossible.

|From the Washington Post, July 18, 1973]
Sorar ENERGY

U.S. sclentists, according to report by
Claire Sterling which was published on this
page the other day, told a recent UNESCO
conference in Paris that harnessing sunshine
to reduce man’s dependence on scarce and
polluting fuels is no longer a matter of
wishful thinking of solar energy enthusiasts.
Ten years from now, representatives of a
NASA-National Foundation panel reported,
one out of every 10 new homes built in this
country could be heated and cooled by solar
rays. In less than 15 years, sun rays could
produce commercial electric power. In 20
years a satellite could be in synchronous
orbit beaming power down to earth by micro-
wave. In 50 years, solar energy could supply
at least 20 per cent of all the United States’
energy needs. And there is no limit to where
technology might advance from there if you
consider the abundance of solar radiation:
it is so plentiful that the energy arriving on
0.5 per cent of the land area of the United
States is more than the total energy needs
of this country projected for the year 2000.

Harnessing this energy, however, will re-
quire ‘‘an effort comparable in spirit and
commitment to the one we put into the space
program in the 1960s,” according to former
Rep. George P. Miller (D-Callf.), past chair-
man of the House Science and Astronautics
Committee. So far, we have only made a
hesitant beginning. The federal government,
to be sure, has now at last recognized the
potentials of solar energy and organized the
NASA-National Science Foundation task
force to explore it. Congress has appropriated
$12 milllion for the purpose in the current
fiscal year, an amount most experts consider
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totally insufficient. It is less than two per
cent of the total amount of government re-
search and development funds spent on con-
ventional energy resources such as converting
coal into gas and nuclear engineering.

What is needed, according to the NSF-
NASA panel, is a federal investment of $3
billion in solar research and development
over the next 15 years. And what is needed,
most of all, as Mr. Miller has said, 1s a federal
commitment that must be 1) focused, 2)
integrated, 3) intense and 4) continuing. In
other words, laboratory research grants and
small scale experimentation are not sufficient
to launch the “sun age."” Before solar energy
becomes a substantial source of clean en-
ergy, industrial ingenulty and productive
kEnow-how must be mobilized to produce the
hardware and services necessary to make the
conversion devices economical. Most com-
panies look for short term projects for new
enterprises that promise a return on their
investment in two or three years. Long range
projects present great risk and investment
capital is scare unless there Is confidence
that the government is really serious about
it and ready to provide the direction and
incentives, A firm assertion of a national
priority fer solar energy “R and D is also
needed to engender the public confidence
essential to assure Industry of public accept-
ance and a market.

There Is little time to lose. Nuclear gen-
erating plants are as yet producing less than
one per cent of our total energy needs and
public apprehension about them seems to
be mounting. Planning and construction of
additional nuclear plants is years behind
schedule. Uranium is in short supply. Liquid
metal fast breeder reactors will not make a
significant contribution for at least a decade.
Fusion reactors seem even further off. Ex-
perts say that the first demonstration fusion
reactor will probably not be built before the
vear 2000. Energy consumption and energy
cost, meanwhile, keep increasing rapidly. In
1970, school districts across the nation, for
instance, spent an average of $26.70 per pupil
per year for energy. The projections of the
U.8. Interior Department, which may be
conservative, indicate a tripling of energy
cost by 1985 and a quadrupling by 1992. In
the year 2000, then, we can expect to pay
$106.80 per pupil per year.

Compared to such cost, the $3 billlon re-
quired to advance solar energy energetically
is a bargain. It would be folly to wait for a
real scare to produce the crash program that
clearly has become necessary.

By Mr. NELSON (for himself, Mr.
GRAVEL, Mr. HATFIELD, Mr. HUum-
PHREY, Mr., MONDALE, Mr. STEV-
ENSON, and Mr. PERCY) :

S. 2820. A bill to establish administra-
tive and governmental practices and pro-
cedures for certain kinds of surveillance
activities engaged in by the administra-
tive agencies and departments of the
Government when executing their in-
vestigative, law enforcement, and other
functions, and for other purposes. Re-
ferred to the Committee on the Judiciary.

WARRANTLESS WIRETAPS AND THE NATIONAL

SECURITY

Mr. NELSON. Mr. President, in 1872,
the U.S. Supreme Court decided the case
of the United States against the United
States District Court. In this case, com-
monly referred to as the Keith case, the
Court held by a unanimous 8-to-0 vote
that the fourth amendment to the U.S.
Constitution precludes the Government
from wiretapping the phones of domestic
organizations without first obtaining a
judicial warrant based on probable cause.
The decision, which was based on a care-
ful reading of constitutional history and
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legal precedent, was simply an action to
protect the right of privacy guaranteed
to each citizen by the fourth amendment.

The Keith decision did not consider
whether the Government could lawfully
conduct warrantless taps on domestic or-
ganizations or private citizens who have
& “significant connection with a foreign
power, its agents, or agencies.” There is
thus the possibility that the Government
may continue to conduct warrantless
taps against private citizens or domestic
organizations if the Government believes
that they have a “significant connection”
with a foreign power or its agents. In-
deed, testimony before congressional
committees, as well as other evidence,
indicates that the Government does con-
duct warrantless taps against domestic
organizations or citizens when it believes
that that connection exists.

This practice, in my view, runs afoul of
the fourth amendment. There are vir-
tually no means for the Congress, the
courts, or the public at large, to deter-
mine whether that power to conduct
warrantless taps has been or will be
abused. The exercise of executive discre-
tion in these cases goes largely un-
examined. However, benign the Govern-
ment’s motives, the danger persists that
unjustified warrantless taps will be in-
stalled against domestic organizations
and private citizens. In short, the Gov-
ernment’s wiretapping practices still
pose a serious threat to the individual's
constitutional right of privacy.

This situation should not be tolerated.
Fourth amendment freedoms are among
our most cherished liberties. They are a
bulwark against an arbitrary govern-
ment eager fo violate the sanctity of an
individual's privacy. Without the protec-
tion of these and other freedoms in the
BEill of Rights, we assume the risk of a
government with wunrestrained power
over the individual. And unrestrained
government power is the very definition
of tyranny.

Accordingly, I am introducing legis-
lation today which will make clear the
limitations which the fourth amendment
imposes on the Government's wiretap-
ping practices. Specifically, this legisla-
tion would require that no wiretaps can
be installed in national security cases
without prior court authorization. There
would be only two basic exceptions to this
rule of law.

First, the law would recognize the
President’s inherent constitutional power
to take any measures, including the in-
stallation of wiretaps without court au-
thorization, to protect the United States
against the activities of foreign powers
or their agents. Second, the law would
recognize the Government's right to
wiretap without prior court authorization
in carefully defined emergency situations
when there is insufficient time to obtain
such authorization.

The need for this legislation should be
beyond question. Today there is much
confusion among the public and certain
Government officials as to the Govern-
ment’s authority to wiretap without
court authorization. This legislation
would eliminate that confusion. In so
doing, it would make clear that the
fourth amendment guarantees of indi-
vidual privacy have not been eroded by
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the advent of sophisticated surveillance
devices. It would also do much to reaffirm
the constitutional ideal articulated by
Thomas Jefferson that—
The opinions of men are not the object of
clvil government, nor under its jurisdiction.
I. THE USE OF WARRANTLESS TAPS

The Government’s use of warrantless
wiretaps did not originate with the pres-
ent administration. From the early 20th
century, the Government has employed
warrantless taps to obtain information
relating to national security and other
mafters.

The practice first became widespread
on the eve of World War II. At that time,
President Franklin D. Roosevelt ordered
his Attorney General to initiate a cam-
paign of surveillance, including the use
of warrantless wiretaps, to protect the
Nation against the “fifth column dan-
ger” posed by the Nazis and other for-
eign subversion. The practice continued
under the Truman, Eisenhower, Ken-
nedy, and Johnson administrations, al-
though in many cases warrantless taps
were also used to obtain information un-
related fo national security.

Because warrantless taps are not re-
viewed by a court or otherwise reported
publicly, there is little public informa-
tion which details the precise scope of
the practice. In 1971, then Assistant
Attorney General Robert Mardian indi-
cated that 97 warrantless taps were con-
ducted in 1970. There is virtually no
means available to verify the accuracy of
this figure or to determine whether the
number has increased or decreased since
then.

But there is no doubt that the practice
continues today. In a September 1973
letter to Senator WitrLiam FULBRIGHT,
chairman of the Senate Foreign Rela-
tions Committee, then Attorney General
Elliot Richardson stated that the current
administration would continue to use
warrantless taps to obtain information
related to national security matters. Mr.
Richardson justified this practice on two
basic arguments.

First, Mr. Richardson argued that the
Keith decision permitted such taps. In
his opinion, that decision, as well as
other judicial decisions, supported the
Government's contention that—

. & judicial warrant is not a necessary
requirement for the Government's use of
electronic surveillance to obtain forelgn in-
telligence or foreign policy information nec-
essary for the protection of mnational
security.

Secend, Mr. Richardson argued that
title IIT of the 1968 Crime Control and
Safe Streets Act seemed to recognize the
President's inherent constitutional power
to conduct warrantless taps related to
national security matters.

Under either argument, according to
Mr. Richardson, the Government may
install warrantless wiretaps against pri-
vate citizens and domestic organizations
if the Government believes their activi-
ties affect national security matters. Mr.
Richardson made clear, moreover, that
the discretion to determine when war-
rantless taps were jnutified would be the
sole province of the executive branch.
There would be no opportunity for the
Congress, a court, or any other public
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body to examine the exercise of that dis-
eretion in order to insure that it was not
abused.

The Government’s unreviewed power
to install wiretaps against private citi-
zens and domestic organizations creates
a situation which is dangerous and, in
my view, unconstitutional.

1I. THE DANGER OF WARRANTLESS TAPS

The danger here lies in the staggering
potential for abuse. Various congresslon-
al hearings, as well as other events, have
exposed how the cloak of national se-
curity has been manipulated by certain
Government officials as a convenient ex-
cuse for warrantless taps and other ques-
tionable surveillance activities. Examples
proliferate:

On December 5, 1973, Eugene LaRoque,
a retired rear admiral in the U.S. Navy,
revealed that the Pentagon currently has
a unit which is authorized to engage in
the same kind of surveillance activities
conducted by the “Plumbers Unit” in the
White House. The purported basis of
these activities is a need to protect “na-
tional security.” Rear Adm. LaRoque em-
phasized that there is currently no pro-
cedure for Congress, the courts, or the
public to determine the scope—or lawful-
ness— of the Pentagon unit’s surveillance
activities.

In a report issued in October 1973, a
House subcommittee found that certain
White House officials invoked national
security considerations to make the CIA
their “unwitting dope” in the burglary of
Daniel FEllsberg’s psychiatrist’s offices
and in other unlawful surveillance ac-
tivities.

Recently it was learned that in 1969 the
administration installed warrantless taps
on 13 government officials and 4 news-
men for the purported reason that these
individuals were leaking or publishing
sensitive foreign intelligence informa-
tion. In virtually all the cases there was
little or no concrete evidence to justify
the taps. In many cases the evidence
shows that the individual tapped did not
even have access to such information. In-
deed, in at least two cases the taps were
continued after the individual had left
Government service and had joined the
Presidential campaign staff of Senator
MUSKIE.

In 1969 the White House authorized
the burglary of the home of newspaper
columnist Joseph Kraft so that a war-
rantless tap could be installed. The al-
leged basis for this action was again
national security. But there was and is
no concrete evidence to establish that Mr.
Kraft was acquiring or reporting any in-
formation which compromised our na-
tional security.

Testimony before the Senate Water-
gate Committee revealed that the White
House authorized warrantless wiretaps
“from time to time” when it was con-
ducting an independent investigation of
the publication of the “Pentagon papers”
in 1971. The taps were placed on numer-
ous citizens, including aides of Members
of Congress, whose oniy connection with
the “Pentagon papers” was a personal
relationship with some of the reporters
involved. Again, the taps were justified
on national security grounds and, again,
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there was and is no concrete evidence to
support the need for the taps.

In 1970, the White House conceived
and drafted a broad plan which proposed
warrantless wiretapping, burglary, and
other insidious surveillance practices.
The staff assistant responsible for the
plan stated in a memorandum to the
President that certain aspects were
“clearly illegal.” Nonetheless, the plan
was approved on the basis of national
security, only to be scrapped shortly af-
terward when FBI Director J. Edgar
Hoover objected.

As noted earlier, administrations other
than the current one have invoked na-
tional security to justify warrantless
wiretaps and other questionable surveil-
lance practices. Under the EKennedy ad-
ministration, for instance, warrantless
wiretaps were installed against Dr. Mar-
tin Luther King, Jr., and others in the
Civil Rights Movement because certain
Government officials suspected that they
were Communist sympathizers or dupes.
Needless to say, subsequent revelations
have demonstrated that the basis for
these taps was virtually nonexistent.

These few examples make clear that
warrantless wiretaps, even when justified
on national security grounds, are often
nothing more than an effort to pry into
a citizen's private affairs. And offten the
intrusion is as indiscriminate as it is un~
justified. Any individual, regardless of
his or her station in life, may suddenly
find that he or she is the subject of a
wiretap merely to satisfy the whim of a
government official.

Recent exposures of warrantless taps
maintained by the Government have
rightly resulted in public outrage. Opin-
ion polls in the past few months under-
score the public’s concern with the
Government’s ability and willingness to
invade an individual’s privacy. In Octo-
ber 1973, for example, Louis Harris found
that 77 percent of the public now favors
legislation which would make illegal
wiretapping a major offense and that
73 percent of the public now favors legis-
lation which would make political spying
a major offense.

Equally significant is a very recent poll
which Mr. Harris conducted for the Sen-
ate Subcommittee on Intergovernmental
Relations. Mr. Harris found that “integ-
rity in government’—after the econ-
omy—is the public’s major concern. This
fact probably explains why, according to
the Harris poll, if given an opportunity
to talk with the President, 74 percent of
the public would first want to discuss
matters relating to Government secrecy
and integrity in Government generally.
On the basis of these and other findings,
Mr. Harris drew the following conclu-
sions:

Fundamentally, the American people in
this survey are tryilng to articulate two pro-
foundly-held sentiments:

1. That government secrecy no longer can
be excused as an operational necessity, since
it can exclude the participation of the peo-
ple in thelr own government, and, indeed,
can be used as a screen for subverting their
Jreedom; and

2. That the key to any kind of successful
future leadership must be ironbound integ-
rity. This matter of honesty and siraight-
dealing is one that has the public deeply
alarmed. It cannot be underestimated. The
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American people simply will not rest easy
until it feels that integrity in government
at all levels is secured.

“Confldence and Concern:; Citizens View
American Government, A Survey of Public
Attitudes,’” Senate Subcomm. on Intergov-
ernmental Relations, U.8. Senate, Part I, pp.
49, §59-60 153-54¢ (Dec. 3, 1973) (Emphasis
added).

These public surveys not only reveal
the public’s deep fear that Government
wiretapping and other practices are un-
dermining the individual's freedoms;
these surveys also explain the steady de-
cline of public confidence in all govern-
mental institutions—the Congress in-
cluded.

III. THE UNCONSTITUTIONALITY OF WARRANTLESS
TAPS

These developments alone underscore
the need for Congress to act to establish
broad restrictions on Government use of
warrantless taps. The need for congres-
sional action is made even more neces-
sary since warrantless taps violate the
individual freedoms which are the foun-
dation of our constitutional system.

From the beginning, the Founding
Fathers appreciated the serious dangers
of a government which could violate the
sanctity of an individual’s privacy at will.
The citizens of the American colonies
suffered under British rule when the
King's officers entered and searched their
homes, armed with nothing more than
a general warrant and a desire to sup-
press political dissent.

In response to these hated abuses, the
Framers of our Constitution proposed the
fourth amendment. That amendment
provides that—

The right of the people to be secure in their
persons, houses, papers, and effects, against
unreasonable searches and selzures, shall not
be violated, and no warrants shall issue, but
upon probable cause, supported by oath or
affirmation, and particularly describing the
place to be searched, and the persons or
things to be seized.

One need not be a historian or a law-
yer to understand the basic purpose of
this amendment. It is designed to pro-
tect each citizen from unreasonable in-
vasions of his privacy by the Govern-
ment.

Nor need one be a historian or a law-
yer to recognize that the fourth amend-
ment's protection is essential to our con-
cept of democratic self-government.
That protection enables each individual
to think, speak, and write freely without
fear of Government suppression.

Without the guarantees of the fourth
amendment, the ability of the people to
participate in and guide their Govern-
ment is undermined. As Justice Robert
Jackson declared in his dissent in the
1949 case of Brinegar versus the United
States:

Among deprivations of rights, none is so
effective In cowing a population, crushing
the spirit of the individual and putting terror
in every heart. Uncontrolled search and sei-
zure 1s one of the first and most effective
weapons in the arsenal of every arbitrary
government., And one need only briefly to
have dwelt and worked among a people pos-
sessed of many admirable gualities but de-
prived of these rights to know that the hu-
man personality deterlorates and dignity and
self-rellance disappear where homes, persons,
and possessions are subject at any hour to
unheralded search and seizure by the police.
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In short, the fourth amendment was
intended to assure that individual liberty,
rather than unrestrained government
power, be the hallmark of our political
system.

The fourth amendment, of course, is
not self-enforcing. Its implementation
requires that the Government adhere to
certain procedures in conducting any
lawful searches and seizures. Foremost
among these procedures is the require-
ment that the Government obtain a ju-
dicial warrant prior to any search and
seizure. As the Supreme Court stated in
the 1967 case of Katz versus the United
States, which concerned a warrantless
wiretap designed to obtain information
about a crime:

Searches conducted outside the judicial
process, without prior approval by judge or
magistrate, are per se unreasonable under
the fourth amendment.

This rule of law was reaffirmed most
recently by the Supreme Court's decision
in the 1971 case of Coolidge versus New
Hampshire and in the Keith case.

As a matter of constitutional law, then,
a prior judicial warrant is necessary in
almost every situation in which the Gov-
ernment desires to physically enter the
premises of a citizen’s home. According
to recent Supreme Court decisions, the
rule applies with equal force when the
invasion is accomplished by a telephone
tap instead of by a physical entry. For
the invasion of privacy is no less real
when the Government intrudes its ear
into a citizen’s phone than when a Gov-
ernment official enters his home to rum-
mage through his papers and personal
effects.

The critical determinant, then, is not
where or how the Government intrudes
into a citizen’s private affairs; instead,
the principal question is simply whether
the citizen’s sphere of privacy has been
violated. As the Supreme Court made
clear in the Katz case:

The fourth amendment protects people,
not places.

Neither Congress nor the Court have
ever limited the reach of the fourth
amendment’s protection for American
citizens merely because a government’s
contemplated search was justified on na-
tional security grounds. Indeed, quite the
contrary.

In adopting title III of the 1968 Omni-
bus Crime Control and Safe Streets Act,
the Congress established certain proce-
dures which, in effect, required the Gov-
ernment fo obtain court authorizaton
prior to the installation of wiretaps. In
section 2511(3) of that title, Congress
also stated that its action was not in-
tended to affect the President’s constitu-
tional power to take whatever measures
he thought necessary to protect the Na-
tion against foreign attack or subversion.
But this section does not recognize or
define any specific constitutional power
of the President to authorize warrantless

taps or take any other measures; the sec-.

tion merely states that if the President
has certain constitutional powers, title
IIT does not disturb those powers.

The legislative history of title IIT in
fact documents the Congress' intention
that adoption of the bill not affect, one
way or another, the President’s consti-
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tutional powers. In the floor debate on
section 2511(3), for example, Senator
Horranp stated that by adopting that
section Congress was “—not affirmatively
conferring any power upon the Presi-
dent.” Senator HarT added that—

. . « nothing in Section 2511(3) even at-
tempts to define the limits of the President’s
national security power under present law,
which I have always found extremely vague.
. » » Bection 2511 (3) merely says that if the
President has such a power, than its exercise
is in no way affected by title ITI.

Relying on this legislative history, the
Supreme Court in the Keith case con-
cluded that

. nothing in § 2511(3) was intended to
expand or to contract or to define whatever
presidential survelllance powers existed in
matters affecting the national security.

The Court in the Keith case was con-
cerned with Government surveillance of
citizens and domestic organizations who
had no “significant connections” with
foreign powers or their agents. The Court
held that the President had no power,
constitutional or otherwise, to ignore
fourth amendment limitations when spy-
ing on such citizens or organizations.

In reaching this conclusion, however,
the Court did not imply that the Presi-
dent has authority to ignore the fourth
amendment to spy on citizens or groups
who do have a “significant connection”
with foreign powers or their agents. The
Court stated quite explicitly that—

. . this case Involves only the domestic
aspects of national security. We have not
addressed, and express no opinion as to, the
issues which may be involved with respect
to activities of foreign powers or their agents.

Thus, the Court here did not sanction
warrantless taps justified on national se-
curity grounds. It simply lift the law
where it found it.

For two basic reasons, though, it seems
abundantly clear that, except in a few
carefully defined situations, the law
should require prior court authorization
before the Government can install wire-
taps against any individual or group in
the United States—even when the Gov-
ernment’s action is prompted by a con-
cern for national security.

First, the history and language of the
fourth amendment itself contemplates
that the Government cannot invade an
individual's privacy unless a neutral
magistrate has determined that the in-
vasion is reasonable. As noted above, the
fourth amendment was designed to pro-
tect each citizen from arbitrary invas-
ions of privacy by the Government.

The amendment was borne from the
American colonies’ experience with Brit-
ish agents who flagrantly intruded into a
citizen’s private affairs at will. By adopt-
ing the fourth amendment, the Found-
ing Fathers intended to secure the in-
dividual freedoms essential to any demo-
cratic self-government. The importance
of these freedoms in our scheme of gov-
ernment was made clear by Justice Louis
Brandeis in his dissent in the 1928 case
of Olmstead against the United States:

The makers of our Constitution undertook
to secure conditions favorabe to the pursuit
of happiness. They recognized the slgnifi-
cance of man's spiritual nature, of his feel-
ings and of his intellect. They knew that only
a part of the pain, pleasure and satisfaction
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of life are to be found in material things.
They sought to protect Americans in their be-
liefs, their thought, their emotions, and their
sensations. They conferred, as against the
Government, the right to be let alone—the
most cocmprehensive of rights and the right
most valued by civilized men. To protect
that right, every unjustfiable intrusion by
the Government upon the privacy of the
individual, whatever the means employed,
must be deemed a violation of the fourth
amendment,

There is nothing in the history or lan-
guage of the fourth amendment, how-
ever, which suggests that this protection
was to be suspended when the Govern-
ment was motivated by a concern for na-
tional security. Nor can this fact be
attributed to an oversight by the Found-
ing Fathers.

Our country was only 11 years old
when the fourth amendment was
drafted. The American citizens had only
recently concluded a war with England
to assure their newly declared independ-
ence. The threat of foreign attack or
subversion remained intact. In spite of
these conditions, the fourth amendment
was adopted without any exception to its
application. The unmistakable conclu-
sion, therefore, is that the absence of
any exception was intended.

There is a second reason why the
fourth amendment’s protections should
not be suspended merely because the
Government’s action is motivated by a
concern for national security: it is in
times of perceived danger that the Gov-
ernment’s powers are more likely to be
abused and individual rights violated.
In the Keith case, for example, the Gov-
ernment argued strenuously that the
fourth amendment’s limitations should
be waived when the Government acts to
protect “domestic security.” Justice Pow-
ell, speaking for a unanimous Court,
rejected this argument, stating that:

History abundantly documents the tend-
ency of Government—however benevolent
and benign its motives—to view with suspi-
cion those who most fervently dispute its
politics. Fourth Amendment protections be=-
come the more necessary when the targets
of official surveillance may be those suspected
of unorthodoxy in their political beliefs. The
danger to political dissent 1s acute where
the Government attempts to act under so
vague a concept as the power to protect
‘domestic security.' Given the difficulty of
defining the domestic security Interest, the
danger of abuse in acting to protect that
Interest becomes apparent.

These same considerations apply with
equal force when “national security” is
the source of the Government’s concern.
“National security” is a vague concept
which defies precise definition. The
scope of its meaning often resides in the
eyes of the beholder. This fact has been
amply demonstrated by the incidents de-
scribed earlier where “national security”
was invoked to justify activities whose
relation to national security was remote
or nonexistent.

For this reason, invocation of “na-
tional security” considerations should
not be sufficient to justify warrantless
taps. Otherwise we accept the grave risk
that “national security” will become a
pretext to spy on those whose only
“erime” is to criticize the Government’s
foreign policies.

The danger of this risk is compounded
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since there would be little or no oppor-
tunity for the Congress, the courts, or
any other public body to expose the
abuse.

In short, warrantless taps—regardless
of whether they are justified on national
security considerations or some other
grounds—empower the Government to be
as arbitrary as it pleases. This is the very
result which our Constitution seeks to
prevent through the fourth amendment
and other limitations in the Bill of Rights

Nor can it be argued that the foreign
perils confronting the Nation today are
greater than those which faced the
Founding Fathers and that, therefore,
the fourth amendment’s protections
should yield to the dangers of the mo-
ment. Those who drafted our Constitu-
tion intended that it be a document
whose purposes and protections could
find expression in any time or circum-
stance. The Constitution would have lit-
tle meaning if its provisions could be sus-
pended by a Government which found
them inconvenient or unnecessary.

Moreover, as noted earlier, It is in
times of great peril—when the Govern-
ment’s desire to serve the people’s in-
terest is unquestioned—that respect for
the Constitution’s protections is most
needed. For it is in such circumstances
that the Government is most likely—
and most willing—to forget that individ-
ual liberty is the foundation of our polit-
jcal system. As the Supreme Court de-
clared in the 1971 case of Coolidge versus
New Hampshire:

In times of unrest, whether caused by
erime or racial conflict or fear of intermal
subversion, [the Fourth Amendment] and
values that it represents may appear unreal-
istic or ‘extravagent' to some. But the values
were those of the authors of our fundamental
constitutional concepts. In times not alto-
gether unlike our own they won . .. a right
of personal security against arbitrary in-
trusions . . . If times have changed, reducing
every man’s scope to do as he pleases in an
urban and industrial world, the changes have
made the value served by the Fourth Amend-
ment more, not less, important.

Thus, in adopting measures to protect
the security of our Nation, the Govern-
ment cannot and should not be free to
trample on those individual liberties
which provide the foundation of our
political system.

IV. LEGISLATION TO ENFORCE THE FOURTH
AMENDMENT

The foregoing analysis makes clear
that warrantles: wiretaps—regardless of
their rationale—pose serious danger to
constitutional rights. This is not to sug-
gest, however, the Government should
be precluded from installing wiretaps to
obtain information deemed necessary to
protect our country against foreign at-
tack or foreign subversion. Wiretaps and
other forms of electronic surveillance
often do prove to be a valuable resource
in protecting national security.

Rather, constitutional history and re-
cent events demonstrate that a proper
balance must be struck between the Gov-
ernment’s need to wiretap and the need
to preserve those individual freedoms
guaranteed by the fourth amendment
and the other provisions of the Bill of
Rights. Otherwise we assume that the
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risk that order and efficiency will be
achieved at the expense of individual
liberty.

The legislation I am introducing today
offers a procedure to reconcile these com-
peting interests. In essence, this bill
would require the Government in cases
of national security to obtain court au-
thorization before installing wiretaps in
the phones of individuals or groups
within the United _tates. In order to ob-
tain this authorization, the Government
would have o demonstrate to a court in
an ex parte proceeding that there is
probable cause to believe that the tap
will furnish information necessary to
protect national security. Initial judicial
orders would permit wiretaps for 15 days.
Extensions of 10 days could be granted
if the Government provides the court
with good cause to continue the tap.

The procedures outlined in this bill
are not novel. In fact, they merely mir-
ror procedures which already apply to
situations in which the Government
seeks to install wiretaps in order to ob-
tain information relating to domestic
crimes.

There would be two basic exceptions
to the application of the bill’s provisions.

First, the bill recognizes the authority
of the President to install warrantless
taps against foreign powers or their
agents. This exception is simply an ac-
knowledgement of the President's in-
herent constitutional power to protect
the Nation against foreign attack and
foreign subversion. It is a power which
has already received judicial recogni-
tion. (United States v. Clay, 430 F. 2d 165,
171 (5th Cir. 1970), rev’d on other
grounds, 403 U.S. 698 (1971); United
States v. Butenko, 318 F. Supp. 66, 70-73
(D.N.J. 1970). See “Developments in the
Law: The National Security Interest and
Civil Liberties,” 85 Harv. L. Rev. 1130,
1255-517, 1266-68 (1972). To minimize the
possibility of abuse, the bill would pro-
vide that every warrantless tap on a
foreien power or agent must be author-
ized in writing by the President.

Second, the bill would waive the pro-
cedural requirements in an emergency.
An emergency would be broadly defined
as a situation in which the Government
has an immediate and reasonable need to
use a wiretap but does not have sufficient
time to obtain prior court authorization.
In these emergency situations, the Gov-
ernment could install and continue a
wiretap for 48 hours. This should pro-
vide sufficient time to obtain the nec-
essary judicial warrant.

V. CONCLUSBION

Supreme Court Justice Oliver Wen-
dell Holmes once referred to warrant-
less wiretapes as “dirty business.” They
still are. Warrantless wiretaps—what-
ever their rationale—provide the Gov-
ernment with an unreviewed power to
spy on law-abiding citizens. Such taps
undermine the liberties guaranteed to
every citizen by the Bill of Rights. And
they emasculate the ability of Congress
to exercise its constitutional right to
check Presidential power.

Congress cannot and should not tol-
erate a continuation of warrantless taps.
Congress must act to protect individual
‘iberties as well as its own constitutional
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prerogatives. I therefore hope that the
Congress will act favorably on this leg-
islation and thereby assure every citizen
that the rule of law still prevails in our
country.

Mr. President, I ask unanimous con-
sent to have the bill I offer today printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the Recorp, as
follows:

8. 2820

Be it enacted, by the Senaie and House
of Representatives of the United States of
America in Congress assembled, That this
Act may be cited as the “Survelllance Prac-
tices and Procedures Act of 1873.

Sge. 2. The Congress hereby finds and de-
clares that—

(a) Recent events have uncovered abuses
by certain administrative agenclies, depart-
ments, and other units of the Government,
when engaging in certain surveillance prac-
tices, including the use of wiretaps, for in-
vestigative, law enforcement, and other
purposes.

{b) Those abuses referred to In subsec-
tion (a) have undermined and/or threatened
to undermine the individual’s right to pri-
vacy and other constitutional rights and
liberties.

(¢) The public has expressed deep concern
that abusive practices and procedures by
governmental agencles, departments, and/or
other units of the Government when en-
gaging in surveillance activities for investi-
gative, law enforcement, and other purposes,
may continue to undermine and/or threaten
to undermine the Individual's right to pri-
vacy and other constitutional rights and
liberties.

(d) There is a need for the administrative
agencies and departments of the Govern-
ment to engage in certain surveillance prac-
tices and procedures in order to properly and
satisfactorily execute their lawful investiga-
tive, law enforcement, and other functions.

(e) C should establish practices and
procedures to be followed by the administra-
tive agencies, departments, and other units
of the Government when engaging in certain
survelllance activities so as to reconclle the
interest of the Government in properly and
satisfactorily executing its investigative, law
enforcement, and other functions with the
inferest of the Congress and the public in
protecting the integrity of the individual's
right to privacy and other constitutional
rights and liberties.

(f) The need for the practices and proce-
dures described in subsection (e) is partic-
ularly acute in cases involving the use of
warrantless wiretaps and other electronic
survelllance by the administrative agencies,
departments and other units of the Govern-
ment when executing their investigative, law
enforcement and other functions,

See. 8. (a) Section 2510(10) of title 18,
United States Code, is amended by deleting
after “Code;" the following: “and”,

(b) Section 2510(11) of title 18, United
States Code, 1s amended by adding after “di-
rected” the following: *“; and".

(c) Section 2510 of title 18, United States
Code is amended by adding immediately
after subsection (11) the following: “(12)
“foreign agent” means any person who is not
an American citizen or in the process of be-
coming an American citizen and whose first
allegiance is to a foreign power and whose
activities are designed to serve the interest
~of that foreign power.”

Bec. 4. (a) the first sentence of section
2511(3) of title 18, United States Code, i8
amended by Iinserting immediately after
“measures” the following: “agalnst foreign
powers and foreign agents”.

(b) The second sentence of sectlon 2511(3)
of title 18, United States Code, 15 amended
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by inserting immediately after “measures”

the following: “against foreign powers and

forelgn agents".

(c) Section 2511 (3) of title 18, United
States Code, is amended by adding at the
end thereof the following sentence: “Not-
withstanding the foregoing provisions of this
subsection, no officer or employee of any
agency, department or unit of the United
States shall engage in the exercise of any of
such powers by means involving the intercep-
tion of wire or oral communications unless
such officer or employee is first specifically
authorized, in writing, by the President. Any
such officer or employee so acting without
having first been so authorized shall be sub-
ject to the penalties prescribed in section
2511 of this chapter.”

SEec. 5. (a) Chapter 119 of title 18, United
States Code, i1s amended by adding immedi-
ately after sectlon 2516 thereof the follow-
ing new section:

"*§ 2616A. Authorization for interception of
wire or oral communication in
national security cases.

“(1) The Attorney General, or any Assist-
ant Attorney General specially designated by
the Attorney General, may authorize an ap-
plication to a Federal judge of competent
Jurisdiction for, and such judge may grant
in conformity with section 2518A of this
chapter, an order authorizing or approving
the Interception of wire or oral communica~-
tions by the Federal Bureau of Investigation,
or any Federal administrative agency, de-
partment or other unit having lawful re-
sponsibility for the gathering of intelligence
involving the national security, when such
interception may probably provide or has
provided intelligence information necessary
to protect the Natlon against actual or po-
tential attack or other hostile acts of a for-
elgn power, to obtain forelgn intelligence in-
formation that is essential to the security of
the United States, and to protect vital na-
tional security information against foreign
intelligence activities.”

(b) Chapter 119 of title 18, United States
Code, is amended by adding immediately
after section 2518 thereof the following new
section:

**§ 2618A. Procedure for Interception of wire
or oral communications relating
to national security.

*“(1) Each application for an order author-
izing or approving the interception of a wire
or oral communication under section 2516A
of this chapter shall be made in writing upon
oath or affirmation to & judge of competent
Jurisdiction and shall state the applicant's
authority to make such application. Each
application shall include the following infor-
mation:

“(a) the identity of the investigative or
law enforcement officer making the applica-
tion, and the officer authorizing the applica-
tion;

“{b) A full and complete statement of the
facts and circumstances relied upon by the
applicant, to justify his bellef that an order
should be 1ssued, Including (1) a description
of the nature and location of the facilities
from which or the place where the com-
munication is to be intercepted, (1) a de-
scription of the type of communications
sought to be intercepted, (il1) the identity
of the person, if known, whose communica-
tlons are to be intercepted;

“(e) A statement as to whether or not
investigative procedures have been tried and
failed or why they reasonably appear to be
unlikely to succeed if trled or to be too
dangerous;

“({d) A statement of the period of time for
which the interception is required to be
maintained. If the nature of the investigation
is such that the authorization for intercep-
tion should not automatically terminate
when the described of communication

has been first obtained, a description of facts
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establishing probable cause to belleve that
additional communications of the same type
will occur thereafter;

“(e) A full and complete statement of the
facts concerning all previous applications
known to the individual authorizing and
making the application, made to any judge
for authorization to intercept, or for approval
of interceptions of, wire or oral communica-
tions involving any of the same persons, fa-
cilities or places specified in the application,
and the action taken by the judge on each
such application; and

“(f) Where the application is for the ex-
tension of an order, a statement setting forth
the results thus far obtained from the inter-
ception, or a reasonable explanation of the
failure to obtain such results.

““(2) The judge may require the applicant
to furnish additional testimony or docu-
mentary evidence in support of the applica-
tion. But in no event may authorization or
approval of any wire or oral communication
be granted unless the applicant furnishes
evidence, independent of his and others con=-
clusory opinion, that such interception shall
serve one of the purposes set forth in section
2516A above.

“(8) Upon such application the judge may
enter an ex parte order, as requested or as
modified, authorizing or approving intercep-
tion of wire or oral communications within
the territorial jurisdiction of the court in
which the judge is sitting, if the judge deter-
mines on the basis of the facts submitted
by the applicant that—

“(a) there Is probable cause for bellef that
the interception is necessary in order to gain
information serving one of the purposes set
forth in § 26164A;

“{(b) there is probable cause for belief
that particular communications concerning
one of the purposes set forth in § 2616A will
be obtalned through such interceptions;

“(c) normal investigative procedures have
been tried and have falled or reasonably
appear to be unlikely to succeed if tried or
to be too d us;

*(d) there is probable cause for belief that
the facllities from which, or the place where,
the wire or oral communications are to be
intercepted are being used, or are about to be
used, In connection with matters involving
the national security, or are leased to, listed
in the name of, or commonly used by such
person.

“(4) Each order authorizing or approving
the interception of any wire or oral com-
munication shall specify—

“{a) The identity of the person, if known,
whose communications are to be intercepted;

*(b) the nature and location of the com-
munications facilities as to which, or the
place where, authority to Intercept 1is

granted;

“(c) a description of the type of the com-
munication sought to be intercepted;

“{d) the identity of the agency authorized
to intercept the communications, and of the
person authorizing the application; and

“(e) the period of time during which such
interception is authorized, including a state-
ment as to whether or not the interception
shall automatically terminate when the de-
scribed communication has been first ob-
talned.

*“(5) No order entered under this section
may authorize or approve the interception of
any wire or oral communication for any
period longer than is necessary to achieve
the objective of the authorization, nor in any
event longer than fifteen days. Extensions of
an order may be granted, but only upon ap-
plication for an extension made in accord-
ance with subsection (1) of this section and
the court making the findings required by
subsection (3) of this section. The period
of extension shall be no longer than the au-
thorizing judge deems necessary to achieve
the purposes for which it was granted and in
no event for longer than ten days. Every
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order and extension thereof shall contain a
provision that the authorization to inter-
cept shall be executed as soon as practicable,
shall be conducted in such a way as to min-
imize the interception of communication not
otherwise subject to interception under this
chapter and must terminate upon attain-
ment of the authorized objective, or in any
event in fifteen days.

“(8) Whenever an order authorizing in-
terception is entered pursuant to this chap-
ter, the order shall require reports to be
made to the judge who issued the order
showing what progress has been made toward
achievement of the authorized objective and
the need for continued interception. Such
report shall be made at such intervals as the
judge may require.

“(7) Notwithstanding any other provision
of this chapter, any investigative or law en-
forcement officer, specially designated by
the Attorney General, who reasonably de-
termines that—

“(a) an emergency situation exists with
respect to activities threatening the national
security interest, and

“(b) there are grounds upon which an or-
der could be entered under this section to
authorize such interception, may intercept
such wire or oral communication if an ap-
plication for an order approving the inter-
ception is made in accordance with this sec-
tion within forty-eight hours after the
interception has occurred, or begins to occur.
In the absence of an order, such interception
shall immediately terminate when the com-
munication sought is obtained or when the
application for the order is denied, which-
ever is earlier. In the event such application
for approval is denied, or in any other case
where the interception is terminated without
an order having been issued, the contents
of any wire or oral communication Inter-
cepted shall be treated as having been ob-
talned in viclation of this chapter.

**(8) Any order under this sectlon author-
izing the interception of a wire or oral com=-
munication shall, upon request of the appli-
cant, direct that a communication common
carrier, landlord, custodian, or other person
shall furnish the applicant forthwith all in-
formation, facilities, and technical assistance
necessary to accomplish the interception un-
obtrusively and with a minimum of inter-
ference with the services that such carrler,
landlord, custodian, or person is according
the person whose communications are to be
intercepted. Such carrier, landlord, custo-
dian, or person furnishing such facilities or
services shall be compensated therefor by
the applicant at the prevalling rates.”.

8ec. 6. The first sentence of section
2518(8) (a) of title 18, United States Code, 18
amended by inserting immediately after
“chapter” a comma and the following: “other
than pursuant to section 2518A,".

Sec. 7. (a) The analysis of chapter 119 of
title 18, United States Code, Is amended by
inserting immediately after the item “2516.
Authorization for interception of wire or oral
communications.”, the following new item:
“2516A. Authorization for Interception of

wire or oral communications in
natlional securlty cases.".

(b) Buch analysis is further amended by
inserting immediately after the item “2518.
Procedure for interception of wire or oral
communications.”, the following new item:
“2518A. Procedure for interception of wire or
oral communications relating to national se-
curity.”.

Sec. 8. Section 2519(1) is amended by in-
serting immediately after *“2518,” the fol-
lowing: “or section 2518A,".

By Mr. JAVITS (for himself, Mr.

Percy, Mr. HueeH Scorr, Mr.
GOLDWATER, and Mr. FANNIN) :
8. 2821. A bill to extend the authori-

zation of appropriations for the Cab-
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inet Committee, on Opportunities for
Spanish-Speaking People, Referred to
the Committee on Foreign Relations,
CABINET COMMITTEE ON OPPORTUNITIES FOR
BEPANISH-SPFEAKING PEOPLE

Mr. JAVITS. Mr. President, I send to
the desk a bill to extend the authoriza-
tion of the appropriations for the Cab-
inet Committee on Opportunities for
Spanish-Speaking People,

Section 10 of the ack to establish the
Cabinet Committee on Opportunities
for Spanish-Speaking People and for
other purposes (83 Stat. 840, Public Law
91-181), as amended, authorizes the ap-
propriation of such sums as may be
necessary to carry out the provisions of
this act during fiscal years 1970, 1971,
1972, and 1973.

Conforming to the provisions of sec-
tion 12, fixing the expiration date of this
act 5 years after it became effective on
December 30, 1969, the proposed draft
bill would amend Public Law 92-122 by
striking out “and 1973 and inserting in
lieu thereof “1973 and 1974” for the pur-
pose of authorizing during such fiscal
years the appropriations of such sums
as may be necessary to carry out the
Cabinet Committee's legislative man-
date to assure that Federal programs are
reaching all Spanish-speaking Amer-
icans and providing the assistance they
need, and to seek out new programs that
may be necessary to handle problems
that are unique to such persons.

Mr. President, I ask unanimous con-
sent that the text of the bill appear in
the Recorb at the conclusion of my re-
marks.

There being no objection, the bill was
ordered to be printed in the REecorp, as

follows:
8. 2821

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, That Section
10 of the Act entitled “An Act to establish
the Cabinet Committee on Opportunities
for Spanish Speaking People, and for other
purposes,” approved December 30, 1969 (83
Stat. 840, Public Law 91-181), as amended
(85 Stat. 342; Public Law 92-122), is amend-
ed by striking out “and 1973," and inserting
in lleu thereof “1973 and 1974.”

ADDITIONAL COSPONSORS OF BILLS
AND JOINT RESOLUTIONS

5. 2506

At the request of Mr. Macnuson, fhe
Senator from California (Mr. TUNNEY)
was added as a cosponsor of S. 2506, a
bill to amend the Natural Gas Act to se-
cure adequate and reliable supplies of
natural gas and oil while at the lowest
reasonable cost to the consumer and for
other purposes.

5. 2676

At the request of Mr. BineN, the Sen-
ator from Eentucky (Mr. Coox) and
the Senator from Massachusetts (Mr.
Kenneny) were added as cosponsors of
8. 2876, the National Homestead Assist-
ance Act.

8. 2793

At the request of Mr. CurTis, the Sen-
ator from Nebraska (Mr. HrRUSKA) was
added as a cosponsor of S. 2793, a bill
to amend the Clean Air Act in order to
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provide that no grant shall be made un-
der such act for a State vehicle emission
device testing program if such program
provides » penalty for the removal or
rendering inoperative of such device by
or at the request of the purchaser of
the vehicle.
B. 2794

At the request of Mr. HARTKE, the Sen-
ator from Georgia (Mr. TaLMApGeE), the
Senator from West Virginia (Mr. Ran-
poLPH), the Senator from Iowa (Mr,
HvucHEs), the Senator from California
(Mr. CraNsTON), the Senator from Wyo-
ming (Mr. Hansgn), the Senator from
South Carolina (Mr. THUrRMOND), the
Senator from Vermont (Mr. STAFFORD),
the Senator from Idaho (Mr. McCLURE),
the Senator from Minnesota (Mr. Mon-
pALE), the Senator from Indiana (Mr.
Bayn), the Senator from Minnesota (Mr.
HumrHREY), and the Senator from Iowa
(Mr. Crarx), were added as cosponsors
of 8. 2794, a bill to amend chapter 36
of title 38, United States Code, to au-
thorize the Administrator of Veterans’
Affairs to confinuz making educational
assistance and subsistence allowance
payments to eligible veterans and eligible
persons during periods that the edura-
tional institutions in which thev are en-
rolled are temporarily closed pursuant. tn
a policy proclaimed by the President cr
because of emer;-acy conditions.

WATER RESOURCES DEVELOPMENT
AND RIVER BASIN MONETARY
AUTHORIZATIONS ACT OF 1973—
AMENDMENT

AMENDMENT NO. 917

(Ordered to be printed and to lie on
the table.)

Mr. STEVENSON submitted an
amendment intended to be proposed by
him to the bill (S. 2798) authorizing the
construction, repair, and preservation of
certain public works on rivers and har-
bors for navigation, flood control, and for
other purposes.

OIL AND GAS REGULATORY RE-
FORM ACT OR 1973—AMENDMENT

AMENDMENT NO. 818

(Ordered to be printed and referred
to the Committee on Commerce.)
REFINERY AMENDMENTS

Mr. HART. Mr. President, even with
the myriad of bills dealing with the en-
ergy crisis which have been introduced
in the last few weeks, two major prob-
lems yet remain to be dealt with: The
critical shortage of refinery capacity in
this country and the dependence of the
independents on the major integrated oil
companies for supply.

Today, I introduce—in the form of an
amendment to S. 2506, Senator STEVEN=-
son's proposal for establishing a Federal
Oil and Gas Corporation—a proposal
which could put quite a dent in both
of these problems.

This amendment would put the Gov-
ernment in the refinery business—but
only long enough to oversee the con-
struction of at least seven full-scale
refineries. Individual corporations would
be established to run each refinery and
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they very quickly would go public—
through the sale of shares of stock in a
manner to encourage broad-based cwn-
ership.

These refineries, under the language
I propose today, would be granted first
call on the oil discovered and pumped
by the Federal Oil and Gas Corporation.
Thus, the country would ge a boost in its
refinery capacity and the industry would
get a good shot of competition—by mak-
ing these new corporations truly inde-
pendent.

My amendment would go further in
increasing competition in these indus-
tries by guaranteeing that the second
priority customers for the Federal Oil
and Gas Corporation's crude oil would
be other independent refiners.

Mr. President, we are all well aware
of the fate of independent refiners and
retailers in this industry in the past year.
Once shortages began to develop, it was
the independents who were cut off by
their suppliers—the major integrated oil
companies. It was this problem which
Congress dealt with in the Emergency
Petroleum Allocation Act of 1973 which
was enacted a few weeks back. Alloca-
tion was a good idea—in the short run—
as a way of guaranteeing that the inde-
pendents could stay alive and continue to
offer their special brand of competition
to this industry. But, if we are to be as-
sured the benefits that competition can
bring, then the independents need to be
untied from the major oil companies.
Those ties, commonsense tells us, must
dull the competition that independents
supply. For you do not bite the hand that
supplies you—at least not too hard.

Establishing the new refineries will add
to competition also by making it possible
for new and independent retailers to
start serving the market. These retailers
will be independent businessmen—with
no obligation to parent companies as to
the manner in which they conduct their
business. They will not be franchees and
will be free of all the restraints and com-
pulsions of which the Senate Antitrust
and Monopoly Subcommittee has heard
branded dealers complain for many,
many years.

The ultimate benefactor of all this will
be consumers—for they can look forward
to being served in an innovative manner
which is the result of true competition.

The other argument for building the
refineries is the argument of numbers.
While we are all well aware of the Arab
shutoff to crude oil, many may not be
aware that even if we had the crude
we would no doubt have an energy
crisis—for we do not have the refineries
to refine the oil. Recent figures show that
we are capable of producing 13.9 million
barrels a day of product, but the demand
is running at about 1714 million barrels
a day.

If my proposal is enacted into law and
the President should decide to build only
the minimum seven refineries required,
they would fill about one-third of that
gap. Of course, the proposal gives the
President the discretion of building more
refineries if he thinks that the industry
cannot supply them.
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Mr. President, I ask unanimous con-
sent that the text of the amendments
be printed at this point in the REcorD.

There being no objection, the amend-
ment was ordered to be prinfed in the
REecorp, as follows:

AMENDMENT No:. 918

On page 15, beginning with “it” on line 13,
strike out all through line 15 and insert in
lieu thereof the following: “surplus crude oil
remains after the crude oil requirements of
the refinery corporations established under
section 703 of title VII are met. Any refinery
facilities the Corporation shall build, lease,
or purchase will be operated in a manner
which will promote competition among sup-
pliers:of natural gas or ofl.”

On page 16, line 5, after the word “supply”
strike all through line 7 and insert in lieun
thereof the following: “and delivery priority
to those refining corporations established
under section 703 of title VII. To the extent
natural gas or oll is avallable after the needs
of such refining corporations are met, then
preference shall be given to independent re-
finers, cooperatives, States, and political sub-
divislons of States”.

On page 20, after line 5, insert the follow-
ing new title:

TITLE VII—ESTABLISHMENT OF PETRO-
LEUM CORPORATION

DEFINITIONS

Sec. T01. For purposes of this title, and un-
less the context otherwise requires, the
term—

(1) "company” means a corporation, a
partnership, an association, a joint-stock
compsany, & trust, a fund, or any organized
group of persons whether Incorporated or
not; or any receiver, trustee in bankruptcy
or official, or any liquidating agent for any
for the foregolng, in his capacity as such;

(2) “control” means the power to exercise
a controlling influence over the management
or policies of a company, unless such power
is solely the result of an official position with
such company;

(3) "affiliated person” or “another person”
means any person directly or Indirectly own-
ing, controlling, or holding with power to
vote, 5 per centum or more of the outstand-
ing voting securities of such other person;
any person 5 per centum or more of whose
outstanding voting securities are directly or
indirectly owned, controlled, or held with
power to vote, by such other person; any
person directly or indirectly controlling, con-
trolled by, or under common control with,
such other person; any officer, director, part-
ner, copartner, or employee of such other
person;

(4) “affiliated company" means a company
which is an affiliated person;

(6) “oll company” means any company or
other entity domestic or foreign engaged In
the production refining transmission or re-
tailing of petroleum products or products re-
fined therefrom whose gross assets exceed
£5,000,000;

(6) “security” means any note, stock,
treasury stock, bond, debenture, evidence or
Indebtedness, certificate of interest or par-
ticipation in any profit-sharing agreement,
collateral-trust certificate, preorganization
certificate or subscription, transferable
share, investment contract, voting-trust cer-
tificate, certificate of deposit for a securlty,
fractional undivided Interest in oil, gas, or
other mineral rights, or, In general, any
interest or instrument commonly known as
a “securlty”, or any certificate of interest or
participation in, temporary or interim cer-
tificate for, receilpt for, guarantee of, or
warrant or right to subscribe to or purchase,
any of the foregolng and

(7) “independent marketer" means a per-
son who is engaged In the marketing of dis-
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tributing or refined petroleum products, but
who is not a refiner or a person (A) wWho
controls, is controlled by, is under common
control with, or is affillated with a refiner
(other than by means of a supply contract),
or (B) who does not have any agreement
with a refiner (i) to use a trademark, trade-
name, service mark, or other Ildentifying
symbol or name owned by a refiner (or any
such person), or (li) to occupy premises,
and, list, or in any way controlled by a re-
finer (or person who controls, is controlled
by, or is under common control of a re-
finer).
ACQUISITION OF FACILITIES

Bec. 702. (a) (1) The President is author-
ized and directed to take such action as may
be necessary, including the acquisition of
lands and interests therein, to cause to be
designed and constructed a minimum of
seven full-scale optimum commercial-size
facilities for the refining of petroleum prod-
ucts, of which at least one such facility shall
be located within each of the five Petroleum
Administration for Defense Districts (PAD
Districts).

(2) The location and construction of the
refining facilities shall be carried out con-
sistent with environmental impact consider-
ations.

(3) The location and specifications for the
refineries shall be determined within one
year after the effective date of this Act, and
the refining facilities are to be fully oper-
ational by January 1, 1977.

(b) The President shall transfer, subject
to the provisions of subsection (c) of this
section, to each of the corporations estab-
lished pursuant to section 703 of this title
all land and Interests therein owned or ac-
quired for such refining facilities, together
with any improvements, from time to time,
within two years of the establishment of each
such corporation for which such assets are
designated or at such earller dates as deter-
mined by the board of directors of each such
corporation.

(e) (1) The President shall take the neces-
sary actions to transfer the assets referred
to. in subsection (b) to such corporations at
a price equal to the cost or falr market value
of such assets, whichever amount Is lower.
Cost and fair market value of such assets
shall be determined by the Administrator of
the General Accounting Office.

(2) All proceeds from the transfer of as-
sets or from the repayment of notes shall be
deposited in the Treasury as mliscellaneous
receipts. The purchase price shall be pald
from available funds of each corporation at
the time of transfer of assets, to the extent
feasible, in eash, with any balance to be rep-
resented by notes maturing not later than
five years from the date of lssuance. Buch
notes shall bear interest at 5 percent per an-
num and may not be subordinated to any
other debt incurred by any such corporation.
Such notes shall be pald, to the extent feasi-
ble, by each such corporation immediately
upon recelpt of the proceeds from the sale
of securities,

(3) The President shall make avallable, to
each such corporation, such funds as may be
necessary to complete and operate the refin-
ing facilities, including working capital.
Funds made available to the corporations
shall be represented by notes lssued under
the same terms and condition as specified
for notes to be held by the Treasury under
paragraph (2) of this subsection.

(4) Any notes issued by any such corpora-
fion pursuant to this section may be pre-
paid at any time without premium or
penalty.

ESTABLISHMENT OF CORPORATION

SEc. 703. There shall be established, within
one year after the date on which this Act
becomes effective, for each refining facility
authorized under section 702(a), one cor-
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poration for profit which will not be an
agency or establishment of the United States
Government. Each such corporation shall be
subject to the provisions of this Act and,
to the extent consistent with this Act, to the
District of Columbia Business Corperdation
Act. :
ORGANIZATION OF CORPORATION

Bec. 704. (a) The President of the United
States shall appoint nine incorporators for
each corporation, established under section
703, by and with the advice and consent of
the Senate, who shall serve as the initial
board of directors for each such corporation
until the first annual meeting of public
stockholders, which meeting shall be held
within 80 days after.the date on which the
corporation’s voting securities are sold to the
public. SBuch incorporators shall arrange far
the sale to the public at competitive bid-
ding of the corporation’s securities, exclu-
sive short-term debt securities, which shall
be accomplished not later than three years
after the refining facility is operational, and
take whatever other actions are necessary
to establish each such corporation, includ-
ing the filing of articles of incorporation.

(b) The directors serving prior to the date
of the public sale of voting securities in each
such corporation to the public, shall re-
celve compensation at the rate of $400 for
each board meeting attended, plus travel
expenses and per dlem.

DIRECTORS AND OFFICERS

Sec. T05. (a) Each corporation shall have
a board of directors consisting of nine in-
dividuals who are citizens of the United
States, of whom one shall be elected an-
nually by the board to serve as chairman.
Not more than three members, or their suc-
cessors, of each Initlal board of directors
may be recommended to the stockholders
for election to the board of directors at the
first publlc shareholder meeting. No mem-
ber of the board of directors or any other
corporation established under section 703 is
eligible for election to the board of directors
of such corporation. No member of the
board of directors nor any member of his
immediate family ‘may own beneficially, or
of record, any interest directly or indirectly,
in any other oill company. No member of the
board of directors shall be a director, officer,
or employee of any other oll company.

(b) Subject to the foregoing limitatlons,
the articles of incorporation for each such
corporation shall provide for cumulative vot-
ing under section 27(d) of the District of
Columbia Business Corporation Act (D.C.
Code, sec. 20-911 (d)). The articles of in-
corporation of each such corporation, note
withstanding any subsequent amendment
of such Act, may be amended, altered,
changed, or repealed only by a vote of not
less than 6635 per centum of the outstand-
ing shares of the voting capital stock of
such corporation, if such vote complies with
all other requirements of this Act and of
the articles of Incorporation of the corpor=-
ation with respect to the amendment, alter-
ation, change, or repeal of such articles.

(c) Each corporation shall have a presi-
dent, and such other officers as may be
named and appointed by the board, at rates
of compensation fixed by the board, and
serving at the pleasure of the board. No
individual may be an officer of any such
corporation if he or any member of his im-
mediate family owns, beneficially, or of
record, any interest directly or indirectly, in
any other oll company. No officer of any
such corporation nor any member of his
immediate family shall receive any salary or
fees from any other oll company during the
period of his employment by the corporation.

FINANCING OF CORPORATION

Sec. T06. (a) Each such corporation is
authorized to issue, sell, and haye outstand-
ing equity and debt securities in such
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amounts and at such times as it shall deter-
mine. The shares of capital stock, which
shall be without par value, shall carry voting
rights and be eligible for dividends. The
shares of such stock initially offered shall
be sold at a price not in excess of 850 for
each share and iIn a manner to encourage
the widest distribution to the American
public. Subject to the provisions of this
section, the shares of capital stock offered
and sold under this section may be owned
by any person. Dividends may not be de-
clared or pald until one year after the voting
securities of the corporation are publicly
held.

(b) (1) All securities issued under this
section shall include the identity and address
of the beneficial owner of such security and
that owner shall have the exclusive right to
exercise the voting rights of such security.

(2) No person shall own the capital stock
of more than two corporations established
under section 703.

(3) Notwithstanding any other provision
of law, no person who owns one per centum
or more of the voting securities of any other
oil company shall be permitted to own, di-
rectly or indirectly, voting securities or any
securities convertible into voting securitles
of any corporation established under section
703.

(4) No stockholder or affillated person of
such stockholder when considered together
may own, beneficially or of record, or both,
more than five per centum of the outstanding
voting securities of any corporation estab-
lished under section 703. In determining the
percentage of outstanding voting securities,
any security which is owned and which
is convertible into capltal stock, or any op-
tion to purchase either such a security or
such capital stock, shall be taken into ac-
count.

(¢) The requirement of section 456 (b) of
the District of Columbia Business Corpora-
tion Act (D.C. Code, sec. 20-920 (b)) as to
the percentage of stock which a stockholder
must hold in order to have the rights of in-
spection and copying set forth In that sub-
section shall not be applicable in the case of
holders of securities in a corporation estab-
lished under section 708, and such holder
may exercise such rights without regard to
the percentage of stock held.

POWERS OF CORPORATION

8ec. T07. In order to achieve the objectives
and to carry out the purposes of this title,
each corporation established under section
703 is authorized to—

(1) acquire, own, manage, operate, and
maintain a facility for the refining of pe-
troleum products (including equipment in
connection therewith);

(2) acquire such additional physical fa-
cilitles, equipment, and devices as it deter-
mines necessary to its operations; and

(8) enter into contracts, leases, and other
agreements as It determines necessary to
carry out the purposes of this title.

SALE OF PRODUCTS

Sec. 708. Each corporation established un-
der section 703 shall, from time to time, offer
to sell on a priority and first choice basis
the products of its refinery to independent
marketers who hold no substantial bene-
ficial interest in or ownership of any ofl
producing lands, refineries, or petroleum, or
oll transmission or gathering pipelines.

REPORTS TO CONGRESS

Sec. T09. (a) Each corporation established
under section 703 shall transmit to Con-
gress annual and other perlodic reports of
the type and in the form and at such
times as would be required to be filed with
the Securlties and Exchange Commission if
the securities of such corporations were
registered pursuant to section 12 of the
Securities Exchange Act of 1934. The report-
ing requirements of this section shall termi-
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nate upon such date as such reports are
transmitted to the Securities and Exchange
Commission pursant to its requirements.

(b) Each corporation established pursu-
ant to section 703 shall transmit to the Con-
gress in January of each year in which such
corporation has no public shareholders any
recommendations for additional legislative
or other action necessary to achieve the ob-
jectives of this Act.

PENALTY

Bec. 710. Any corporation established un-
der section 703 of this title or any other
person who—

(1) willfully violates any provision of this
title shall be fined not more than #$10,000
or imprisoned for not more than five years,
or both; or

(2) realizes, or could at his election real-
ize, a profit as a result of acquiring voting
securities of any such corporation in viola-
tlon of section 705 or 706 of this title shall
be fined an amount equal to the amount of
such profit.

AUTHORIZATION OF APPROPRIATIONS

Sec. T11. (a) Except as provided in sub-
section (b), there are authorized to be ap-
propriated such sums as r ay be necessary to
carry out the purpose of this title.

(b) For the purpose of carrying out the
provisions of section T02 of this title, re-
lating to the construction of refining facili-
tles, including land acquisition, there is au-
thorized to be appropriated, without fiscal
year limitation, the sum of $3,000,000,000. In
addition to the amount authorized to be ap-
propriated under this subsectlon, there are
authorized to be appropriated such addi-
tlonal sums as may be necessary as a result of
ordinary fluctuations in construction costs
as determined by engineering cost indices
applicable to such construction.

FEDERAL ENERGY ADMINISTRA-
TION ACT—AMENDMENT

AMENDMENT NO. 919

(Ordered to be printed and to lie on
the table.)

ANTIHOARDING AMENDMENT

Mr. HARTKE. Mr. President, on
Thursday, December 13, the Senate Gov-
ernment Operations Committee reported
5. 2776, the Federal Energy Emergency
Administration Act. Title I of this bill
would establish an administration to de-
velop the policies and direct the pro-
grams needed to manage the energy
emergency. Title II creates a Council on
Energy Policy to advise the President on
energy matters and prepare a long-range
comprehensive energy plan to provide
guidance to all Federal agencies and the
private sector. The bill may reach the
Senate floor by Tuesday, December 18.

Although existing conservation pre-
grams are resulting in major energy sav-
ings, the worst shortages are yet to come.
Some regions of the Nation face the
prospect of up to 40 percent energy
shortages if weather turns severe and
alternative supplies are not found. Al-
ready consumers are suffering serious
hardships as a result of shortages, price
increases, and restrictions on the avail-
ability of petroleum product. Shortages
and hardships will be made much more
severe if individuals and corporations
stockpile energy supplies and hoard
them to detriment of other consumers.

Accordingly this amendment would
require monthly reporting of fuel in-
ventories held by major users. It would
prohibit stockpiling of energy supplies
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beyond ordinary and necessary require-
ments. Violation of antihoarding regu-
lations would subject any person to civil
penalties of up to $25,000 for each viola-
tion.

AMENDMENT NO. 923

(Ordered to be printed and to lie on
the table.)

Mr. MONDALE. Mr. President, I in-
troduce for printing an amendment, on
behalf of myself, the Senator from Maine
(Mr. Muskie), the Senator from Rhode
Island (Mr. PasTore), the Senator from
Vermont (Mr, StaFForp), and the Sena-
tor from Massachusetts (Mr. KENNEDY),
to S. 2776, the Federal Energy Emergency
Administration Act.

I ask unanimous consent that the text
of the amendment be printed in the Rec-
orD at this point.

There being no objection, the amend-
ment was ordered to be printed in the
Recorp, as follows:

AmENDMENT No. 823

On page 22, strike all on lines 4 through
17, and redesignate succeeding paragraphs
accordingly.

On page 19, between lines 19 and 20, in-
sert the following new subsections and redes-
ignate succeeding subsections accordingly:

(¢) The provisions of the Economic Stabi-
lization Act of 1970, as amended, insofar as
they are applicable with respect to the func-
tions transferred by subsection (b) of this
section, are hereby continued In effect for
the duration of this Title,

(d) As used In this section, a "fuel in short
supply” includes crude petroleum or any re-
fined petroleum derlvative thereof, for which
the Administrator has In effect, on the date
of enactment of this Act, allocation, ration-
ing, or other mandatory controls on distri-
bution or consumption,

(e) In the pricing of any fuel In short
supply, the Administrator shall allow (ex-
cept as provided In subsectlon (f) of this
section) :

(1) for crude petroleum, no more than a
passthrough of cost increases actually in-
curred in domestic or foreign operations,
except that the Administrator may imple-
ment exceptions to such rules for the sole
purpose of providing increases in the price
of new supplies to encourage increased do-
mestic exploration and production of crude
petroleum: Provided, that any such excep-
tion shall state in detall the means by which
any price increases which are greater than
a passthrough of costs can be expected to be
effectively utilized to increase investment in
new domestic exploration and production;
and

(2) for reflned petroleum products, no
more than a cost passthrough at any level of
supply or distribution for refined petroleum
products, except that the Administrator may
implement exceptions to such rules, to the
extent that declining sales volumes necessi-
tate such exceptions, for branded and non-
branded independent marketers, as defined
by Public Law 93-159 (the Emergency Petro-
leum Allocation Act of 1973).

(f) The Administrator may implement in-
terim pricing policles which permit increases
greater than those pursuant to subsection
{e) of this section, No such interim pricing
policy which permits such increases shall be
effective for more than sixty days unless
within fifteen days after it is implemented,
the Administrator holds a public hearing
thereon, on the record, after at least ten days
prior notice thereof. Based on such hearing
and prior to the elapse of the aforesaid sixty
day pericd, the Administrator shall announce
his final decision on such pricing policy.

(g) The Administrator shall publish in the
Federal Register no more than thirty days
after enactment of this Act, rules and regu-
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lations to implement the fuel pricing provi-
slons of this section, including procedures to
insure compliance therewith.

(h) Pursuant to section 118 of this Act,
the Comptroller General of the United States
is authorized and directed to monitor price
increases granted pursuant to this section.
He shall report not less than quarterly to
the Congress with his comments on the fuel
pricing decisions of the Administrator pur-
suant to this section.

AMENDMENT NO. 924

(Ordered to be printed and to lie on
the table.)

Mr. STEVENSON submitted an
amendment intended to be proposed by
him to amendment No. 912, intended to
be proposed by Mr. BuckrLeY to the bill
(S. 2776) to provide for the effective and
efficient management of the Nation’s
energy policies and programs.

AMENDMENT NO. 925

(Ordered to be printed and to lie on
the table.)

Mr. STEVENSON. Mr. President, the
issue of natural gas deregulation is com-
plex and controversial, and it is an issue
which the Senate Commerce Committee
is currently holding extensive hearings
on. The committee considers this subject
a high priority matter and will soon re-
port legislation to the floor. It is entirely
inappropriate to take action at this time
on this subject. However, if the Senate
is to consider natural gas amendments
as g rider to the pending energy organi-
zation legislation, a broader range of op-
tions should be examined. I am prepared
to offer an amendment which is designed
to prevent the oil companies from further
exploiting the energy crisis.

My amendment calls for the establish-
ment of an excess profit tax. Although
there are fuel shortages throughout the
Nation, the profits of the oil companies
are at record levels. Such profits are
occurring at a time when the Nation’s
consumers are suffering a serious hard-
ship as a result of shortages, price in-
creases, and restrictions on the availa-
bility on petroleum products. The oil in-
dustry's record profits are in part wind-
falls that do not benefit American con-
sumers. If the Nation is to benefit from
personal sacrifices, it should benefit from
some corporate sacrifices, too. The reve-
nues from excess profits taxation would
flow to the people of the United States
rather than into the private coffers of
the oil industry. And the oil companies
would receive an incentive to decrease
profits by investing in greater produc-
tivity.

The consumer expects Congress to take
a positive step to increase supplies with-
out causing massive inflation and billions
in windfall profits. This proposal is de-
signed to help achieve that goal.

Mr. President, if the Senator from New
York agrees to withdraw his amendment,
I will not call up my amendment.

AMENDMENT NO. 928

(Ordered to be printed and to lie on
the table.)

Mr. STEVENSON, Mr. President, last
week the Senator from New York (Mr.
BuckLEY) introduced amendment No.
912 to 8. 2776, a bill to provide for the
effective and efficient management of
the Nation’s energy policies and pro-
grams.
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This amendment would have the effect
of deregulating new natural gas prices.
In my view a view which is shared by the
chairman of the Commerce Committee
(Mr. Macnuson) it is inappropriate for
the Senate to consider such a complex
and controversial matter without the
benefit of the recommendation of the
committee having jurisdiction over the
matter. A natural gas amendment is par-
ticularly inappropriate on the floor at
this time in light of the fact that the
Commerce Committee is intensively en-
gaged in developing a permanent solu-
tion which will provide adequate stimu-
lation for exploration and development
of untapped gas reserves without impos-
ing enormous and unjust economic bur-
dens on the American consumer.

The committee has examined this sub-
ject intensively over the years as part of
its Federal Power Commission oversight
responsibilities. In addition the commit-
tee has already completed 6 days of
hearings and is holding 2 additional days
of hearings this week. The record of this
hearing exceeds 2,100 pages and more
than 70 witnesses have testified or sub-
mitted statements. Therefore I feel it
would be most appropriate if amend-
ment No. 912 and any other amendments
dealing with natural gas regulation be
tabled and considered just as soon as the
Commerce Committee makes its recom-
mendsation to the Senate.

However, if the Senate should decide
to consider this matter tomorrow, I am
submitting an amendment which pro-
poses an alternative and improved solu-
tion to the Nation’s natural gas short-
ages.

My amendment is similar to title I of
S. 2506, a bill to amend the Natural Gas
Act to secure adequate and reliable sup-
plies of natural gas and oil at the lowest
reasonable cost to the consumer. The
amendment I am submitting today
would substantially increase the amount
of natural gas available to consumers
and, in the event of shortages, assure
that supplies are fairly allocated among
the regions of the Nation and classes of
customers.

It would save the public billions of dol-
lars by foreclosing massive windfall
profits to the major petroleum compa-
nies, and improve the competitive struc-
ture of the oil industry by affording in-
dependent companies the opportunity
to successfully compete in the market-
place. This proposal directs the FTC to
conduct its own review of natural gas
reserves so that for the first time the na-
tion will not be dependent solely on the
industry’s estimates.

Again, it is my hope that all amend-
ments dealing with natural gas regula-
tion will be withdrawn when the Senate
considers S. 2776. But if gas policy must
be considered, I would urge the Senate
adopt the regulatory reform amendment
which I am now proposing.

PRISONER OF WAR AND MISSING IN
ACTION TAX ACT OF 1973—
AMENDMENT

AMENDMENT NO. 920
(Ordered to be printed and to lie on
the table.)
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MINIMUM TAX AMENDMENT

Mr. KENNEDY. Mr. President, on be-
half of Senators Bayxn, Muskig, and my-
self, T send to the desk an amendment
to H.R. 8214, and I ask that it may lie
on the table and be printed. I ask unani-
mous consent that the text of my amend-
ment may be printed in the Recorb, and
that a joint statement by Senators Baya
and Muskie and myself and accompany-
ing materials explaining the amendment
may be printed in the Recorp.

There being no objection, the state-
ment and amendment were ordered to
be printed in the REcorp, as follows:

JOINT STATEMENT—DECEMBER 14, 1973

Senators Edward M. Kennedy, Birch Bayh,
and Edmund 5. Muskle announced today that
they intend to offer an amendment to close
the existing tax loopholes used by President
Nixon to avold payment of the so-called
“minimum tax,” the measure enacted by
Congress in 1969 to insure that wealthy in-
dividuals do not escape tax altogether on the
large amounts of tax preference income they
receive.

The President filed the required IRS forms
for the minimum tax for the past three
years (1970-1972) indicating many thous-
ands of dollars in tax preference income. But
in two of those years (1971 and 1872), he
used the loopholes in existing law to reduce
his minimum tax to zero, and in the third
year (1970), he used the loopholes to reduce
his minimum tax to only $792.81.

The amendment to be offered would affect
two parts of the minimum tax. First, it
would eliminate the “deduction for taxes
paid,” the provision under which wealthy
individuals are allowed to deduct, from their
tax preference income, the regular taxes they
pay before the minimum tax 1s levied. This
provision enables high-salaried individuals
to use the taxes they pay on their salaries to
shelter large amounts of income derived from
tax preferences. Although this provision was
not directly involved in the President’s tax
returns, it might come into play for the 1970
return, for example, iIf the deduction for
Presidential papers is disallowed and a regu-
lar tax is assessed for that year.

The same Senators had offered a proposal
earlier this year to delete the deduction for
taxes pald, and it had been narrowly de-
feated on two occasions. The Senators blamed
the earlier defeats on cries of “Wolf"” from
wealthy individuals and corporations affected
by the change, and sald they felt prospects
for success were greater now because of the
President’s disclosures.

The second part of the amendment would
affect the existing provision that exempts the
first $£30,000 of tax loophole Income from
the minimum tax. This provision was ap-
parently used by the President to reduce his
minimum tax to zero in 1971 and 1972 and
to near-zero in 1970. The three Senators sald
the current level of the exemption was ex-
cessively high, and their proposal would re-
duce it to $10,000.

The amendment proposed by the Sena-
tors will be offered to the so-called “Christ-
mas Tree” tax bill now on the Senate calen-
dar, which the Senators said contalns a num-
ber of controversial provisions to benefit cer-
tain special interests,

In commenting on their amendment, the
Senators sald, “It is highly appropriate that
& bill containing new tax breaks for the
speclal Interests should become the vehicle
for the modest tax reform measure we pro-
pose. We urge Congress to recognize the new
urgency given to the public’s perennial plea
for tax reform as a result of the Presldent's
tax disclosures. The amendment we propose
is a first down-payment on tax reform, a fore-
runner of comprehensive reform to come,

“How can Congress defend a tax system,
that contains such flagrant inequities? How
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can we have a Revenue Code that gives a free
ride to the wealthiest citizens in the mation,
but demands heavy taxes from the average
working man and woman? What do we tell
the ordinary taxpayer, who wants to know
why he has to pay so much in taxes, when
the President pays virtually no taxes on his
£200,000 a year income and $50,000 a year
expense account?”

The Senators predicted that the new dis-
closures by the Preésident would generate
widespread pressure on Congress for com-
prehensive tax reform. in 1974, and would
make tax reform a major election issue in
Senate and House electlons next year if Con-
gress fails to act. They also said that the
recent disclosures could well have an im-
pact comparable to Secretary of the Treasury
Joseph Barr's dramatic disclosure in 1969
that large numbers of wealthy individuals
were using tax loopholes to escape all taxes.
Mr. Barr's disclosure is widely regarded as the
trigger for the Tax Reform Act of 1969.

EKENNEDY-BAYH-MUSKIE MINIMUM TaAx
AMENDMENT—AMENDMENT To HR. 8214

PURFOSE

Repeal the step In the calculation of the
minimum tax which currently allows a de-
duction for other taxes paid, and reduce
the current $30,000 exemption from the
minimum tax to $10,000.

EXPLANATION

The minimum tax was enacted by Con-
gress as part of the Tax Reform Act of 1969,
in an effort to guarantee that persons with
substantial amounts of wuntaxed income
would pay at least a modest tax on that in-
come. As reported by the Finance Commit-
tee in 1969, a 5% tax would be paid on in-
come from tax preferences. A floor amend-
ment to the bill raised the rate to 10% and
added a deduction for regular taxes paild. A
1970 Senate floor amendment allowed a
seven-year carry over of the deduction. Under
the minimum tax in present law, a person is
taxed at the rate of 10% on the sum of his
income from tax preferences, less a $30,000
exemption and less the amount of regular
income tax owed, including the carry over,

The proposed amehdment has two parts,
The first part would eliminate the deduction
and carry-over for taxes paid. These provi-
slon have allowed large numbers of taxpay-
ers to avoid the minimum tax completely,
even though they have large amounts of in-
come from tax loopholes. In practice, the
current deduction is an “Executive Sulite”
loophole, since one of its principal eflects is
to allow high salaried executives to use the
large amount of regular taxes they pay as
an offset against Income they receive from
tax loopholes. The following two examples
fllustrate the point:

A
$100, 000

B
$100, 000

Loophole income____
Regular tax on
0

Base for minimum
tax 0 100, 000
0 10, 000

Individual A, who has $100,000 In income
from tax preferences and pays $100,000 in
regular taxes on his salary, owes no minimum
tax. Individual B, who has $100,000 in income
from the same tax preferences, but who pays
no regular taxes, owes a minimum tax of
$10,000. The minimum tax should operate
equally on individuals A and B, yet the de-
duction for taxes paid gives A an unfair
benefit over B. The proposed amendment
would equalize the two cases by insuring
that A pays a minimum tax on his loophole
income. In effect, the amendment requires
equal treatment of the rich. In the case of
individuals, ninety percent of the revenue
gain from this change would come from
persons with adjusted gross income of $100,~
000 or more.
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The second part of the amendment would
reduce the existing $30,000 exemption to
$10,000. The present level was set far too
high by the 1869 Act. It enables wealthy tax-
payers to enjoy their first $30,000 in tax loop-
hole income, completely free of the minimum
tax, By reducing the level to #10,000, sub-
stantial amounts of income that are currently
tax-free would become subject to the mini-
mum tax. At the same time, the $10,000 level
would remain high enough to prevent any
substantial deleterious impact on middle~
income taxpayers with modest tax-preference
income, such as a capital gain on the sale of
a residence. In addlition, the $10,000 level
would avoid any unnecessary inconvenilence
in the administration of the minimum tax,
since it would not require the forms to be
filed or the tax to be paid on modest
amounts of tax preference income.

CURRENT OPERATION AND YIELD OF MINIMUM
TAX

Individuals—In 1971, 24,000 individuals
paid 2163 milllon in minimum tax on loop-
hole income of $3.9 billion, for an effective
tax rate of 4.1%. But, 74,000 other individ-
uals pald no minimum tax at all on loop-
hole income of $2.2 billion, Thus, the over-
all effective rate of the minimum tax on in-
dividuals is 2.6%, compared to the statutory
rate of 10¢7.

Corporations—(less precise data availl-
able)—In 1970, 6,000 corporations paid $280
million In minimum tax on loophole income
of §4.1 billion, for an effective rate of 6.7%.
But, 75,000 corporations paid no minimum
tax at all on loophole income of $1.6 billion.
Thus, the overall effective rate of the mini-~
mum tax on corporations is about 4.8%.

REVENUE GAIN FROM PROPOSED AMENDMENT
(1972 INCOME LEVELS)

[In millions]

1. Current law:
Individuals
Corporations

Total ._._

2. Elimination of deduction for taxes paid:
Individuals
Corporations

3. Reduction of exemption to $10,000:
Individuals
Corporations

4. Elimination of deduction for taxes paid
and reduction of exemption to $10,000
because the provisions interact, the rev-
enue galn from the two provisions com-
bined is greater than the sum of the
revenue gains from the proyvisions taken
separately) :

Individuals
Corporations

DISTRIBUTION OF GAIN FROM INDIVIDUALS (1972 INCOME
LEVELS)

Number
of

returns

Adjusted gross income affected  Minimum fax

1. Current law:
0to$3 $11, 00O, 000

- 65,000
000......... ' B,000
17, 000
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Number Additional
of returns minimum
affected fax

2. Elimination of deduction for taxes
paid (note: 90 percent of the
revenue gain from: this pro-
vision would come from in-
dividuals with adjusted gross

income of $100,000 or more):

0 to $3,000

3. Ded plion to $10,000:

4. Climination of deduction for taxes
paid and reduction of exemp-
tion to $10,000 (because the
provisions interact, the effect
of the two provisions combined
Is greater than the sum of the
effect of the provisions laken
segaratsly):

$3,000 to $5,000.

$5,000 to §7,000.

$7,000 to $10,000

$10,000 to $15,00

$15,000 to $20,000.

$20,000 to $50,000.

$50,000 to 100,000

$100,000 and over.. ... =

MAJOR TAX FREFERENCES SUBJECT TO
MINIMUM TAX

Accelerated depreciation on real property
accelerated depreciation on personal prop-
erty subject to a net lease, amortization of
certified pollution control facilities, amorti-
zation of rallroad rolling stock, stock options,
reserves, for losses on bad debts of financial
institutions, depletion, capital gains, and
amortization of on-the-job training and ehild
care facllities.

MAJOR TAX PREFERENCES NOT SUBJECT TO
MINIMUM TAX

Interest on state and local government
bonds, Intangible drilling and development
expenses, interest and taxes during construc-
tion pericd of real estate, investment credit,
gain on property transferred at death, gain
on appreciated property given to charity.

NOTE

The proposed amendment makes no change
in the tax preferences subject to the mini-
mum tax, and no change in the current
10% rate of the minlmum tax, It affects only
the deduction for taxes paid and the $30,000
exemption, the most flagrant and least justi-
fiable loopholes in the minimum tax.

Also, contrary to arguments raised in the
past against the provision to repeal the de-
duction for taxes pald, this change would
have cnly a marginal impact on capital gains
or on the percentage depletion allowance, The
effect of the change would be to increase
the maximum effective tax rate on capital
gains for individuals from its present level
of 38.5% to 409 (but the 409; rate would
apply only to that portion of gains for any
year over $460,000), and It would reduce the




December 17, 1973

depletion allowance from its present *effec~
tive” level of approximately 18% by less than
a single percentage point. In the Tax Re-
form Act of 1969, the maximum effective
tax rate on capital gains was increased from
25% to 36.5%, with no measurable overall
effect on the flow of capital in the nation.
And the same Act reduced the effective rate
of the oil depletion allowance from 2715 %
to 18%, with no measurable overall effect on
oil company profits. Obviously, if Wall Street
and the oll Industry could take these far
more substantial reforms in stride in 1969,
they can easlly do the same with respect
to the reform now proposed in the minimum
tax,

AMENDMENT No. 820

At the appropriate place in the bill insert
the following new section:

SEc. —.(a) Bection 56 of the Internal Reve-
nue Code of 1954 (relating to imposition of
minimum tax for tax preferences) 1is
amended—

(1) by striking out subsection (c);

(2) by striking out subsection (a) and in-
serting in lleu thereof the following:

*“({a) In GENERAL—In addition to the other
taxes imposed by this chapter, there is here-
by imposed for each taxable year, with re-
spect to the income of every person, a tax
equal to 10 percent of the amount (if any)
by which the sum of the items of tax pref-
erence exceeds the excludable amount.”;

(3) by striking out “$30,000" in subsection
(b)(1)(B) and inserting in leu thereof
*$10,000"; and

(4) by inserting a new subsection (c) as
follows: *“(c) For the purpose of subsection
(a) of this subsection, the excludable
amount shall be $10,000.”

{b) The amendments made by this section
shall apply to taxable years beginning after
December 31, 1973. -

AMENDMENT OF THE EXPORT AD-
MINISTRATION ACT OF 1969—
AMENDMENTS

AMENDMENTS NOS. 921 AND 822

(Ordered to be printed and to lie on
the table.)

Mr. HATHAWAY submitted two
amendments intended to be proposed by
him to the bill (H.R. 8547) to amend the
Export Administration Act of 1969, to
protect the domestic economy from the
excessive drain of scarce materials and
commodities and to reduce the serious in-
flationary impact of abnormal foreign
demand.

PROHIBITION ON THE IMPORTA-
TION OF RHODESIAN CHROME—
AMENDMENT

AMENDMENT NO. 827

(Ordered fto be printed and to lie on
the table.)

Mr. HARRY F. BYRD, JR., submitted
an amendment intended to be proposed
by him to the bill (S. 1868) fo amend
the United Nations Participation Act of
1945 to halt the importation of Rho-
desian chreme and to restore the United
States to its position as a law abiding
member of the international commu-
nity.

NOTICE CONCERNING NOMINA-
NATIONS BEFORE THE COMMIT-
TEE ON THE JUDICIARY

Mr. EASTLAND. Mr. President, the
following nominations have been re-
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ferred to and are now pending before the
Committee on the Judiciary:

Leonard E. Alderson, of Wisconsin, to
be U.S. marshal for the western district
of Wisconsin for the term of 4 years.
(Reappointment.)

Harry Connolly, of Oklahoma, to be
U.S. marshal for the northern district
of Oklahoma for the term of 4 years.
(Reappointment.)

On behalf of the Committee on the
Judiciary, notice is hereby given to all
persons interested in these nominations
to file with the committee, in writing, on
or before Monday, December 24, 1973,
any representations or objections they
may wish to present concerning the
above nominations, with a further state-
ment whether it is their intention to ap-
pear at any hearing which may be
scheduled.

NOTICE ON ANTIBUSING HEARINGS

Mr. ERVIN. Mr. President, because of
the public’s awareness of the critical
shortage of gasoline, more Americans
than ever before are expressing opposi-
tion to the senseless, massive busing of
schoolchildren in order to achieve “racial
balance” in the public schools. While the
waste of gasoline to run the thousands of
school buses engaged in this ridiculous
activity is of little consequence compared
with the injustices and hazards imposed
on innocent little children who have been
made the victims of judicial and bureau-
cratic tyranny, it does underscore the fi-
nancial and economic burden which
forced busing is imposing on our country.

From the day I took my oath of office
as a U.S. Senator from North Carolina,
I have opposed efforts of the Federal
Government to interfere with and con-
trol this country's public school systems.
Unfortunately, those of us in Congress
who believe in constitutional government
and in the right of every child to attend
his neighborhood school have not been
sufficiently strong in number to put an
end to such practices as forced busing.
Time and time again we have introduced
legislation to restore sanity to our public
school systems only to be defeated by in-
difference on the part of those whose
communities have not been subjected to
the arbitrary, cold-hearted edicts of
Federal courts and agencies.

Mr. President, I sincerely believe that
this indifference is coming to an end.
Recent court orders and agency decrees
have affected school systems in parts of
the Nation heretofore untouched by Fed-
eral tyranny. Parents of schoolchildren
in Michigan, Indiana, Maryland, and
California are beginning to understand
why parents of schoolchildren in North
Carolina have been so distressed over this
matter. And, most recently, the tragic
shortage of petroleum and petroleum
products has awakened many more
Americans to the personal injustices and
financial costs of continued forced bus-
ing of schoolchildren.

Mr. President, I believe the time is
ripe to give serious consideration again
to legislation which would put an end to
forced busing and to the judicial and
bureaucratic tyranny which fosters it.
Therefore, as chairman of the Senate
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Subcommittee on Constitutional Rights,
I have scheduled hearings for February
19, 20, 21, 1974—as soon as practicable
after the reconvening of the 93d Con-
gress—to study legislative proposals de-
signed to accomplish this purpose.

One of the bills which the subcommit-
tee will focus attention on is 8. 1737, a
bill I introduced with Senator James
ALLEN, of Alabama, to provide for free-
dom of choice in student assignments in
public schools. This legislation severely
restricts the authority of Federal depart-
ments, agencies, and officials and the
jurisdiction of Federal courts with re-
spect to the policies of our public school
systems. It expressly prohibits any Fed-
eral court from issuing any order “re-
quiring any school board to transport
any students from one public school or
from one place to another place or from
one school district to another school dis-
trict in order to effect a change in the
racial composition of the student body or
any school or place or in any school
district.”

Mr. President, I am confident that
these hearings will underline the urgency
of congressional action to put an end to
forced busing. I will provide the Senate
with more information about these hear-
ings when the subcommittee is in a posi-
tion to make more detailed arrange-
ments.

ADDITIONAL STATEMENTS

THE ENERGY CRISIS

Mr. HARRY F. BYRD, JR. Mr. Presi-
dent, the hard facts of the energy crisis
now are with us.

As the effects of shortages of energy
make themselves felt, the people are ask-
ing a lot of questions—and rightly so.
The people want to know how this prob-
lem was allowed to become so critical,
and they want to know what is being
done about it.

How did the energy crisis come about?

I think the basic explanation is quite
simple.

Today the United States has a trillion-
dollar economy. That means that the
gross national product—the sum of all
our goods and services—is valued at more
than a thousand billion dollars a year.

We first reached a trillion-dollar econ-
omy in 1971.

Just 10 years earlier—in 1961—the
gross national product was a half-tril-
lion dollars.

Think what that means: it took 185
vears of American history to reach the
half-trillion-dollar level, but it took only
10 years to get the other half-trillion.

When you consider that fact, it is small
wonder thai we have placed a strain on
OUr energy resources.

We have compressed 185 years of eco-
nomic growth into 1 decade.

What has happened to our energy re-
sources during these years of phenom-
enal growth? Naturally, they have been
seriously depleted.

Let us be frank about this rapid de-
pletion of national energy,resources:
neither Washington nor the private sec-
tor has been very farsighted about this
situation. There has been a lot of wish-
ful thinking about the extent and avail-
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ability of resources, and not much plan-
ning or action.

It is not that we were without
prophetic voices of warning. Back in
1959—14 years ago—Senator JENNINGS
RanpoLrrH, of West Virginia, introduced a
resolution to establish a Joint Commit-
tee on a National Fuels Policy. And there
have been numerous, more recent warn-
ings of problems lying ahead in the ener-
gy field.

But action was long in coming. I gave
early support to construction of the
Alaska pipeline, and I find it astonishing
that as late as last July this legislation—
so important to development of domestic
resources—passed the Senate by just one
vote.

Nothing will be accomplished, however,
by looking backward. We must take con-
structive action.

In the short run, the emphasis must
be on conservation and allocation of
resources.

Everyone regrets the necessity for the
conservation and allocation programs.
Long experience with Government pro-
grams of this kind indicates that despite
the best efforts of all concerned, the
regulations may not be fair to everyone.

I believe one of the most important
single provisions in the emergency ener-
gy legislation recently passed by the
Senate is the directive to the President
to minimize the damage or dislocation
to our economy, including employment
and industrial capacity. It is absolutely
essential that everything possible be
done to keep Americans on the job and
keep American goods flowing to market.

Of course that means there is going
to be a pinch in fuel availability for
many kinds of activities. But those ad-
ministering the emergency programs
must guard against any tendency to
force any single sector of the economy to
bear the whole burden of the energy
crisis—and that includes such sectors
as travel. There is bound fo be some re-
duction in travel, but it is important to
remember that a man or woman out of
work in the travel industry is just as
much unemployed as a factory worker
who is laid off.

The day-to-day decisions about how
to implement and carry out the emer-
gency program must be made in the ex-
ecutive branch. I do not believe Congress
should simply write blank checks of au-
thority for the President—and I do not
believe that is what we are doing—but
it just would not be practical for the
Congress to legislate such things as prices
and gallonage allocations. This must be
handled on a week-to-week administra-
tive basis.

I want to emphasize, though, that this
emphatically does not include tax pro-
posals. There has been some suggestion
that an increase in the gasoline tax might
be recommended by the administration
as & measure to cut consumption. I am
not inclined to favor such & proposal,
and of course the Congress would have
to take a hard look at any such recom-
mendation from the President.

Another area in which the Congress
fs required to act is modification of cer-
tain environmental protection rules. I
favor easing of the automobile emission
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standards in the Clean Air Act, in order
to give time for development of better
technology as well as to conserve fuel in
the short run.

Further steps in the environmental
area seem advisable to me. The adminis-
tration already has urged relaxation of
overly stringent sulfur emission stand-
ards in the burning of coal, and I would
add that if we are to get the most from
our coal resources, we ought not to put on
the lawbooks the unrealistic restrictions
on surface mining approved by the Sen-
ate earlier this year.

None of this represents an abandon=-
ment of the goal of cleaner water and air.
It is simply a recognition that tech-
nology has not yet caught up with the
demand for pollution control equipment
and measures that will improve the en-
vironment without imposing unaccept-
able penalties in energy consumption.

Another point which I feel must be
kept in mind in dealing with the energy
crisis is the need for Government to set
an example. Wasteful consumption of
energy by the Government, in these diffi-
cult times, cannot be tolerated.

I might note that I joined in sponsor-
ing legislation to require a reduction in
fuel consumption by the Department of
Defense, the biggest user in the Govern-
ment, and that I voted in favor of a pro-
vision to ban shipments of critically
short petroleum supplies to Southeast
Asia.

Because of the embargo imposed by
the Arab nations on shipments of oil to
the United States, the energy situation
affects—and is affected by—develop-
ments in the field of foreign policy and
diplomacy.

The situation in the Middle East is
explosive. I believe it is imperative that
the United States proceed with maximum
caution in dealing with this situation,
and I have made my views on this score
known to the State Department.

It seems to me that as time goes by,
both sides in the Middle East must be
willing to yield on some points. Con-
tinued intransigence will only mean con-
tinued tension—and probably, further
bloodshed.

The best interests of the United States
will be served by a lasting settlement, and
I think that our representatives should
cooperate with the parties in working
toward that end.

It has been suggested in some quarters
that the United States should embargo
all shipments of goods, or nearly all ship-
ments, to the Arab countries. I see the
appeal of such a recommendation: strik-
ing back is a natural thing to do. But I
do not believe it would be effective. The
Arabs would be able to obtain nearly
everything we might deny them from
other sources, especially from the Soviet
Union.

The United States, I feel, should use
its leverage as an exporting nation in
dealing with other countries—especially,
I might say, with the Soviet Union—but
I do not believe, in the case of exports
fo the Arabs, that the United States has
sufficient leverage to accomplish the ob-
jective. Such a boycott could, in fact, be
harmful rather than helpful.

In one sense, the oil embargo imposed
by the Arabs will have a beneficial effect
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in the United States. I mentioned earlier
that action to cope with energy short-
ages was long in coming—but the Arab
embargo has proved to be the catalyst
needed to produce such action.

Of all the actions we have taken and
will be taking in the near future, I think
the most important are the ones aimed
at achieving self-sufficiency in energy, or
at least the greatest possible degree of
independence of unreliable foreign coun-
tries.

I list among such actions the approval
of the Alaska pipeline.

Another important step toward energy
independence was the Senate's approval
of legislation to foster research and de-
velopment in the energy field.

In many respects, coal may prove to
be the key to the future. If is our most
abundant fuel, and I think it is vital that
we move ahead with efforts to mine it
and burn it in ways that are safer and
cleaner than those now available. I hope
there will be major efforts in the field of
coal liquefaction and coal gasification.

In the long run, I think one of the
most attractive possibilities is solar en-
ergy. I understand that it is not yet prac-
tical, at least for large-scale usage, but
I believe that a maximum effort should
be made to develop ways to harness and
store the power of the Sun. Alone among
energy sources, it is limitless and without
adverse environmental effects.

Nuclear energy is being thoroughly
explored. It may well be that nuclear
power will “bridge the gap,” so to speak,
between our reliance on fossil fuels and
the energy sources of the future—such
as solar and geothermal energy.

I think we must insist, however, that
major efforts be devoted to making nu-
clear energy safe—and that includes
dealing realistically with the problem of
radioactive wastes. The larger the scale
on which we are obliged to use nuclear
energy, the greater the problems that
will be associated with its use.

A whole host of other possible re-
sources—irom ofil in shale and tar sands
all the way to harnessing the power of
the tides—must be given consideration
and study.

We will find the answers to our energy
problems only if we explore every avenue.

ROBERT MOSES: MASTER BUILDER

Mr. BUCKLEY. Mr. President, today
marks the 85th birthday of one of the
most remarkable men of our century. I
refer to Robert Moses, the master builder,
whose contributions to New York and to
the Nation are incalculable.

It has been said of Robert Moses that
he “accomplished six lifetimes worth of
building in two generations” and that
he is “truly part and parcel of urban
American history.”

In more than 50 years of public service,
he has been engaged in the planning and
building of parks and playgrounds, high-
ways and parkways, beaches and outdoor
recreational facilities in New York City
and New York State, and the gigantic
St. Lawrence and Niagara power proj-
ects. In recognition of these achieve-
ments, he has received honorary degrees
from numerous colleges and universities,
in addition to hundreds of medals, hon-
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ors, and awards. He has served as a con-
sultant to many major cities, both in this
country and abroad.

He was chairman of the Power Au-
thority of the State of New York from
1954 to 1963, during which time he di-
rected the financing and construction of
th> $720 million Niagara power project
and the $650 million St. Lawrence power
project.

As president of the New York World’s
Fair—attended by 52 million people—
he completed Fushing Meadows Park,
which received over $100 million in per-
manent improvements as a result of the
fair.

He has served on scores of committees
and commissions, was coordinator of
construction for the United Nations
headquarters and was a founder of the
Lincoln Center.

Robert Moses, on his 85th birthday,
can look back in pride today to the
great work he has accomplished. Our
century has seen so very much destruc-
tion and unreason that the career of
Robert Moses, devoted to building and
reason, is one that should properly be
applauded by all those who believe, as he
does, that human beings, working fo-
gether in cooperation, can build and
prosper. To this great master builder on
his 85th birthday I offer my warmest
congratulations and thanks not only for
what he has given us through his talent,
but equally important for what he has
taught us through his example.

THE LAND USE CONTROVERSY

Mr. McGOVERN. Mr. President, a
great deal of misinformation and dis-
tortion is being spread in parts of my
State about the bill which Senator Jack-
soN sponsored and which the Senate
passed earlier this year, S. 268, the Land
Use Policy and Planning Assistance Act.

It is apparent that the gross distor-
tions of the intent and purpose of this
bill are the result not of citizen research
and study, but of a massive campaign of
misinformation spread by the powerful
vested interests who hope to reap the
windfall of continuing our present do-
nothing policy on land use.

Mr. Leonard Downie, Jr., a deputy
metropolitan editor of the Washington
Post, has written a timely and thorough
article entitled “National Land Use: A
Move To Save What Is Left,” which ap-
pears in the December 17 issue of the
Nation magazine. I ask unanimous con-
sent that it be printed in the Recorn.

There being no objection, the article
was ordered to be printed in the Recorbp,
as follows:

NATIONAL LAND Use—A Move To Save

WaHAT Is LEPT
(By Leonard Downle, Jr.)

WASHINGTON.—AN important battle that
has attracted too little national attention
is being fought in Congress over the future
use of this country’s remaining undeveloped
land. Lobbyists for land developers, the Na-
tional Association of Realtors and the US.
Chamber of Commerce are working hard in
the House of Representatives to kill or crip-
ple a Senate-passed bill that would push the
fifty states to take over regulation of msajor
land uses within their borders. Opposing
these lobbyists are a number of environ-
mental groups, led by the Environmental
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Policy Center; they have been the legisla-
tlon's chief public supporters, other than
its author, Sen. Henry M. Jackson (D.,
Wash.), the chairman of the Senate Interior
Committee.

As it passed the Senate In June, the Jack-
son bill contained a $1 billion package of
federal grants for states that set up effective
machinery for statewide planning of land
use and the strict regulation at the state
level of large-scale new development—from
private suburban housing subdivisions and
rural recreation operations to public air-
ports and interstate highway interchanges.
To qualify for the new federal money, each
state would have to show that its land-use
controls conformed to national guidelines
that have been written into Senator Jack-
son's bill.

Jackson tried In the Senate to add to
this $1 billlon federal carrot a legislative
stick that would threaten non-complying
states with loss of some of the federal grants
they already receive for construction of high-
ways, airports and sewer and water projects.
He was unsuccessful, but even without that
provision, the bill is regarded by real estate
and business Interests as threatening to
usurp the zoning authority of local govern-
ments and to restrict by unconstitutional
means the development rights of landowners.
In a policy statement adopted at its mid-
November national convention here, the Na-
tional Association of Realtors characterized
such legislation as a “counter-productive at-
tack on private property ownership.” And
in a special national newsletter condemning
the bill, the Chamber of Commerce called it
“sweeping federal intervention into a tradi-
tionally state and local matter.”

The Chamber of Commerce, the realtors’
group and the right-wing Liberty Lobby also
recently mobilized their memberships to
produce a mail campaign against the leg-
islation that has put considerable pressure
on members of the House Interlor Commit-
tee, which has spent several months rewrit-
ing the House version of the Jackson bill.
The committee has already watered down
several of its key provisions, and still more
compromises are expected by apprehensive
environmental lobbyists.

“We've had to go along with these changes
Jjust so we can get some kind of bill reported
out of the committee,” explained David Cal-
fee of the Environmental Poliey Centfer. The
Jackson bill had previously passed the Sen-
ate In 1972, only to be bottled up by the
House Interior Committee for the rest of
that session of Congress. Calfee hopes to see
the new legislation reach the House floor for
a vote sometime early next year.

The present Jackson bill would allow local
governments to retain control over zoning
for small-scale land uses, but it would force
states seeking federal funds to regulate five
kinds of land uses, defined in the bill as
being of “more than local concern”:

Any use of areas of “critical” environmen-
tal importance, such as beaches, wetlands,
significant wildlife habitats and historic
sites.

Large-scale urban development, including
suburban subdivisions, shopping centers and
industrial parks.

Equally large second-home and recreation-
lot subdivisions of rural land.

Regional public utilities like waste dis-
posal plants that have a major effect on land
used

Otiner key public projects like airports,
interchanges

major highway
tional facilitles.

In order to qualify, a state land-use con-
trol program would be expected, for instance,
to insure that new developments did not en-
croach on public beaches, threaten historic
buildings, overload water and syB~-
tems, erode soll, or overburden local and
state government services. Failure to meet
such criteria would result In loss of the

and recrea-
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state’s share of the bill's federal planning
grants, If Jackson's sanction provision had
been added, a state falling to set up an ac-
ceptable land-use control program within
five years of the bill’s enactment would lose
first 7 per cent, then 14 per cent and even-
tually 21 per cent of its normal allotted fed-
eral grants for highways, airports and sewer
and water projects.

This sanction provision became a lightning
rod for BSenatorial opposition to the bill.
Senators opposing the legislation as a whole
were jolned in the fight against the sanc-
tion by Senators who sit on the committees
that dole out highway and airport grants.
However, once the sanction amendment was
defeated, many members who had voted
against it eased their consclences by sup-
porting the rest of Jackson's bill, and it
passed easlly—also In part because at that
point the real estate lobby was not out in
force.

The House version of the land-use bill, in-
troduced by Rep. Morris K. Udall (D., Ariz.),
at first Included most of the important pro-
visions of the Jackson bill. But the real estate
lobbyists suddenly materialized and began to
whittle away, once they realized that the bill
had a good chance of making it to the House
floor (its most bitter opponent on the House
Interior Committee In 1972, Rep. Wayne
Aspinall [D., Colo.], had since lost his seat).

The first item to go In closed Interior Com-
mittee deliberations last fall was Udall's ver-
sion of Jackson's grant-cutting sanction.
Next, In response to pressure from realtors,
the bill’s definition of a suburban subdivision
large enough to come under state scrutiny
was changed from one with fifty or more
units to one “having more than local im-
pact.,” Then the legislation's requirement
that states make certain that these sub-
divisions not harm the environment or over-
load local services was so changed that the
bill now only suggests criteria, which the
states may or may not follow.

While the Jackson-Udall legislation is being
weakened still further in committes, the
Chamber of Commerce has written a substi-
tute bill that contains no binding federal
guidelines, directives or review at all, In
effect, it will offer federal money to the states
for merely drawing up land-use master plans,
and will not require that they be enforced
or that new development be regulated in any
way. The Chamber of Commerce hopes to win
House Interior Committee approval of the
substitute.

This kind of legislation would, of course,
leave things much as they are now—with
largely uncontrolled development chewing up
too much land, fouling the air and water,
cutting off the public from beaches, lakes and
mountaintops and destroying wildlife. Plenty
of cities, counties and some states already
have land-use master plans of varying kinds.
But In most cases they are rarely enforced
or are regularly amended to accommodate
some new development rather than being
used as instruments to channel and shape
development according to public needs and
environmental considerations,

Local zoning officials, in particular, have
been notoriously susceptible, for financial
and other reasons, to the designs of develop-
ers. The Chamber of Commerce pleads in its
attack on the Jackson bill that people de-
serve as much attention as the environment,
but who can seriously argue that the helter-
skelter development now dolng irreversible
damage to our environment is nevertheless
producing splendid communities for the
American people?

Jackson, when he drew up his land-use bill,
tried to address himself to the goal of produc-
ing better communities with less waste of
land or harm to the environment. Yet there
is serious question whether this legislation—
even before members of the House Interlor
Committee began working it over—could
really have accomplished that purpose. The
original bill gave the states five years to set
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up land-use control machinery—a disturb-
ingly long delay for public action, when pri=-
vate developers would be rushing ahead with
their own plans. The bill would have forced
states to adopt and enforce master plans
drawn according to federal guidelines, but
the manner of enforcement would be left en-
tirely to state officlals (both the politics of
getting a bill through Congress and, most
likely, legal tradition in the courts, wouid
reserve that discretion for the states). Thus,
big developers and their powerful financial
backers would be free to apply on state offi-
cials—in a convenient centralization of the
process—the same corrupting pressures they
have in the past so successfully put on local
zoning authorities scattered throughout each
state.

Some supporters of the Jackson bill point
as an example of what the states could do
to a proposed land-use plan for California
being promoted by a nonprofit conservation
group, California Tomorrow. Its plan suggests
dividing California’s 100 million acres of land
into four principal use zones: agricultural,
conservation, urban and regional reserve, The
land designated for each zone would, of
course, comprise many unconnected parcels
scattered throughout the state.

Land placed by California Tomorrow in the
agricultural zone would be forever restricted
to farming and some rural residential use.
The conservation zones of mountains, foot-
hills, forests, river and stream valleys, sea-
shore and other important natural areas
would similarly be placed forever off limita
to new devleopment, except for some care-
fully controlled recreational uses. The urban
zones, which would comprise both present
urbanized areas and other sites designated as
suitable for new growth, would be open to
development within guidelines to be laid
down by regional authorities which would be
created throughout the state. These authori-
tles would also decide whether land set aside
in the fourth category, the regional reserve
zone, should eventually be designated for
urbanization, public recreational uses, agri-
cultural land, or protection as additional
open space.

Despite wide promotion of the California
Tomorrow plan in meetings of state conserva-
tion, business, civic and government leaders,
there has been no indication that the state
will ever adopt anything like it, even if the
Jackson land-use bill were to be approved by
Congress. California voters recently did ap-
prove a state referendum creating an im-
mediate moratorium on new Pacific shoreline
development and setting up reglonal authori-
ties to study what should be done in the
future with coastal land, but any plans
drawn by these authorites must be approved
by the state legislature and the voters, and
it is likely that real estate interests will work
hard to defeat any proposals that seriously
restrict large-scale coastal development.

The California Tomorrow plan also con-
tains assurances of the integrity of the re-
glonal authorities that would be created to
administer land use within each of the four
proposed statewide zones. What is to stop
real estate interests from continuing to do
what they please in the urban and regional
reserve zones, or to greatly abuse the ex-
ceptions envisioned for the otherwise no-
growth agricultural and conservation zones?

More important, both the California To-
morrow proposal and the land-use control
process envisioned in the original Jackson
bill constitute largely negative influences
on community development in the United
States. At worst, each state’'s program could
be used by short-sighted environmental in-
terests and protectionist suburbanites to stop
growth altogether, even in those many places
where some kind of carefully planned de-
velopment is needed to provide more and
better homes for the tens of millions of
im::nies needing them now and in the near

uture.
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At best, creative application of state con-
trols could force real estate development
into those areas where it would be most de-
sirable and insure that more trees would be
saved from bulldozers and more streams pro-
tected from choking siltation. But the Jack-
son bill's detailed national guidelines hold
no positive promise that such development,
once it is properly located and made com-
patible with the natural environment, would
automatically be a better place in which
to live. And it is dificult to imagine how
such guidelines could have been added to
the bill. It takes much more than land-use
controls to create new communities free of
the continuing, perplexing problems of trans-
portation, housing quality, social adjust-
ment, segregation and exorbitant costs.

These shortcomings are not arguments for
the defeat of the Jackson bill. Its enactment
in the form in which it passed the Senate
could be the first small step toward more in-
telligent land use and environmental protec-
tion in states whose officlals have sufficient
integrity and imagination to make the best
use of such & law's new authority and federal
financial assistance. But it could hardly be
expected to produce, in Senator Jackson's
words, “the kind of blueprint which will spell
quality life, good environment and sound
economic growth.”

Experiments in these areas have been tried
in Europe where, surprisingly, land-use
planning and controls of the kind contained
in the Jackson bill are rare. Instead, the na-
tional and regional governments of European
countries and their metropolitan areas
plunge much more deeply into land use and
development themselves.

The national government of Great Britain
is directly financing and controlling through
loans to public development corporations
the buillding of some thirty new towns on the
edges of its big cities.

France has begun the similar public de-
velopment of a number of new towns around
Paris and other cities. In Sweden the city of
Stockholm has itself bought up most of the
surrounding suburban land and is leasing it
at relatively low cost to private developers,
who bulld communities according to strict
specifications set by the city.

Out of these land-use programs by Euro-

pean governments have come any number of
successful experiments: the first post-World
War II pedesirian-only shopping malls and
the community-wide foot and bicycle path-
ways in the new towns of Britain; suburban
neighborhoods in Sweden clustered around
stores, social services and recreational facil-
ities, and connected one to the other by sub-
way lines from downtown Stockholm; giant
French strides In factory-built housing, and
& recently developed community trash in-
cineration system used to heat one French
new town’s homes and offices; and the land-
saving clustering of homes around public
open spaces in new communities throughout
Europe.
Americans find some of this strictly
planned and government-backed European
development somewhat sterile; in other
places, the rational order, the greenery and
the convenience of all the components of
a community are attractive. Many of the
residents of these European communitles
find their primary satisfaction is to live in
decent, comparatively Inexpensive homes, be-
cause it is the working class for whom these
heavlly subsidized communities have been
built.

On balance, the particular kind of experi-
mentation that has been tried in Europe is
not what should be of greatest importance to
Americans concerned about the quality of
thelir new development, Rather, we should be
learning from the fact that Europeans are
boldly experimenting, while we muddle
along repeating the same mistakes—such as
heavily investing government funds and loan
guarantees in a so-called federal “new town*
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program that has thus far produced only big-
ger and slightly more attractive privately
developed suburbs (see Downie: “The ‘New-
Town’ Mirage,” The Nation, May 15, 1972).

Bold experimentation cannot, of course, be
expected from a federal land-use bill that,
if the U.8. Chamber of Commerce has its
way, would merely funnel more open-ended
federal grants to the states—much as the
largely ineffectual and much abused Law
Enforcement Assistance grant program does
now. Neither should really significant
change be expected if the strongest possible
bill, as drafted by Senator Jackson, is
passed by Congress. It could stop the states
from allowing the worst uses to be made of
the underdeveloped land remaining within
their borders, but it would do little to in-
s‘l‘lre that they make drastically better use
of it.

INDEPENDENT SPECIAL PROSECU-
TOR LEGISLATION: A POSTSCRIPT

Mr. HRUSKA, Mr. President, it was
fo my keen regret that I was unable to
be present in the Chamber this past
Wednesday to participate in the colloguy
dealing with the fate of the two com-
peting legislative proposals t) establish
the Office of an Independent Special
Prosecutor. At the time, however, the
Committee on the Judiciary on which I
serve was engaged in hearings on the
nomination of the senior Senator from
Ohio (Mr. Saxse) to be Attorney Gen-
eral of the United States.

I take this opportunity to salute the
joint leadership for their concern over
the disruptive effect which S. 2611, the
Hart-Bayh proposal, might have had on
the investigation and prosecution of
Watergate-related offenses. This, of
course has been my primary concern with
the Hart-Bayh bill since the time of its
introduction. Indeed, it was this same
concern which led me to cosponsor S.
2642, a bill introduced by the junior
Senator from Ohio (Mr, Tart) to create
a strong legislative Office of Special Pros-
ecutor, but with little or no potential for
disruption of ongoing investigations and
prosecutions.

The notion of the appointment of a
Special Prosecutor within the judicial
branch of our Government arose with
such a bang this past October that it
precipitated a stampede in Congress.
However, it ended, hopefully forever, on
this past Wednesday with only a whim-
per.

My friend, the junior Senator from
Ohio (Mr, Tarr) is not a member of the
Judiciary Committee. However, by sheer
force of intellect he did play a very sub-
stantial role in the deliberations and ac-
tions of the committee which gave rise
to a responsible alternative to the Hart-
Bayh bill. His role in this regard was, in
my opinion, public service of the high-
est order. I commend him for his work.

I ask unanimous consent that the fol-
lowing documents be printed in the Rec-
ORD:

First. Independent Special Prosecu-
tor legislation: The alternatives in a
nutshell.

Second. Washington Post editorial,
November 16, 1973, and December 11,
1973, and article of December 11, 1973.

Third. Acting Attorney General Bork’'s
letter of December 7, 1973, on 8. 2734.

Fourth. Excerpts from report on S.
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2642, Independent Special Prosecutor Act

of 1973.

Fifth, Judge Gesell's opinion in case
challenging legality of discharge of Mr.
Archibald Cox, the last two paragraphs of
which pertain to the court’s grave mis-
givings as to a court-appointed Special
Prosecutor.

There being no objection, the material
was ordered to be printed in the Recorb,
as follows:

INDEPENDENT SPECIAL PROSECUTOR LEGISLA-
TION: THE ALTERNATIVES IN A NUTSHELL
Legislative Alternatives: There are three

measures before the Senate: (1) S. 2611, as

amended, (reported by the Judiciary Com-
mittee), the Hart-Bayh bill; (2) S. 2642, as
amended, (reported by the Judiciary Com-

mittee), the Hruska-Taft bill; and (3) S.

2734, the Percy-Baker bill (floor amendment).
Committee Action: The Judiclary Commit-

tee, deadlocked on this issue, ordersd re-
ported without recommendation for further
action by the Senate both the Hart-Bayh bill
and the Hruska-Taft bill. The Percy-Baker
bill was not reported.

General Purpose: All three measures are
captioned the “Independent Special Prosecu-
tor Act of 1673" and, although other rela-
tively minor differences exist between them,
they are generally parallel in all essentlal
regards, save their respective appointment
and removal provisions. Thus, all three bills
establish the office of Special Prosecutor with
broad jurisdiction over “Watergate” related
offenses and limit removal to situations of
aggravated cricumstance.

APPOINTMENT AND REMOVAL

1. 8, 2611, the Hart-Bayh blll, provides for
appointment and removal of the Special Pros-
ecutor by a panel of three D.C. District
Court Judges, thus placing the office squarely
in the Judicial Branch.

2. 8. 2642, the Hruska-Taft bill, provides
the appointment by the Attorney General,
and declares that, pursuant to assurances
made by the Acting Attorney General, the
Senate will have the right to disapprove any
candidate for appointment. With respect to
removal, the blll provides:

(a) that in the event cause for dismissal
were deemed to exist, the Attorney General
at the outset would only be empowered to
suspend the Special Prosecutor for 30 days;

(b) that, upon suspension, the Attorney
General would be required to notify both
Houses of Congress of his action and to set
forth the reasons for the suspension;

(c) that, upon suspension, the BSpecial
Prosecutor would be authorized to bring suit
immediately for reinstatement under a spe-
cific grant of jurisdiction to the U.S. District
Courts and action would recelve expedited
treatment; and

(d) that the D.C. District Court would be
empowered to appoint an interim Special
Prosecutor in the event of a suspension or
other disability or temporary vacancy in the
office.

3. B. 2734, the Percy-Baker bill, provides for
appointment by the President, by and with
the advice and consent of the Senate. With
respect to removal, the bill tracks 8. 2642
completely but agaln substitutes the Presi-
dent for the Attorney General.
CONSTITUTIONAL ISSUES INHERENT IN APPOINT-

MENT AND REMOVAL PROVISIONS

1. 8. 2611, the Hart-Bayh bill, is considered
to be unconstitutional with respect to both
its appointment and removal provisions by
former Attorney General Richardson, Dean
Cramton of the Cornell Law School, Acting
Attorney General Bork and others, as being
violative of the fundamental Separation of
Powers Doctrine in attempting to transfer a
core Executive function, viz. the prosecution
of offenses, to the Judicial Branch. However,
on the other hand, the measure is considered
to be constitutional by a number of distin-
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guished legal academicians and the American
Bar Association. The primary sponsor of the
bill (Senator Hart) has indicated that “. . .
reasonable, men d ree as to the cer-
tainty of the constitutional questions that
are ralsed.”

2. B. 2642, the Hruska-Taft bill, has raised
no constitutional issue.

3. B. 2734, the Percy-Baker bill, 1s consid-
ered to be unconstitutional with respect to
its removal provisions by the same people
opposed to the Hart-Bayh bill and for the
same fundamental reason, i.e., Separation of
Powers. Correspondingly, it is generally con-
sldered to be constitutional in this respect
by the supporters of the Hart-Bayh bill.

PRACTICAL CONSIDERATION

1. S. 2611, the Hart-Bayh bill, if enacted,
would definitely invite judicial challenge.
While provision for expedited review is con-
tained in the measure, a final judicial dis-
position of the constitutional issue would
likely take at least several months, during
which period of time the Special Prosecutor
would be unable to pursue his responsibili-
ties. A Judicial determination that the bill is
unconstitutional would have even more
severe consequences with the likelihood being
that indictments would be quashed, prosecu-
tions jeopardized and individual rights
threatened.

2. 8. 2642, the Hruska-Taft bill which suf-
fers no arguable consittutional imfirmities,
would raise no practical problems of the
nature just discussed with respect to the
Hart-Bayh bill.

3. S. 2734, the Percy-Baker bill, by virtue
of its removal provisions, raises the same
fundamental constitutional issue posed by
the Hart-Bayh bill. It is completely plausible
to expect, therefore, that, upon enactment,
the authority of the Special Prosecutor would
come under judicial attack and thereby raise
all of those concomitant problems discussed
with respect to the Hart-Bayh bill.

POSITION OF D. C, DISTRICT COURT JUDGES

8. 2611, the Hart-Bayh bill, requires that
the Speclal Prosecutor be appointed by a
panel of three members of the U. 8. District
Court for the District of Columbia. However,
Chief Judge John Sirica and a majority of
the members of that bench, including Judge
Gesell, have publicly Indicated that they
disapprove of this proposed procedure. Thus,
there is a very distinct possibility that the
district court judges for the District of Co-
lumbia may refuse to appoint a Special Prose-
cutor, paving the way for further delay, con-
fusion and uncertainty.

THE “INDEPENDENCE"” ISSUE

1. 8. 2611, the Hart-Bayh bill, is obviously
very risky medicine for the ills it seeks to
cure. However, proponents urge that we must
risk 1ts likely adverse side effects in order to
ensure the “Independence” of the Speclal
Prosecutor and to avold any “appearance of
evil” which would otherwise exist in the mind
of the public were the Special Prosecutor to
be lodged In the Executive Branch. The op-
ponents of the Hart-Bayh bill urge that real
independence is found, not in gross hyperbole
and slogans, but in strong guarantees against
the unwarranted dismissal of a BSpecial
Prosecutor.

2, 8. 2642, the Hruska-Taft bill, provides
the strongest possible guarantees against un-
warranted dismissal. The Special Prosecutor
would have the henefit of a 30-day “cooling
off" perlod before he could be removed and
then could only be removed for a showing of
malfeasance, neglect of duty or violation of
law. During this 80-day peried, the Special
Prosecutor could invoke judicial process to
block his pending removal or take his case
to Congress, Finally, the D. C. District Court
would have the power to appoint an interim
prosecutor if a vacancy did occur.

8. 2734, the Percy-Baker bill, If found to be
unconstitutional with respect to its removal
provisions, would provide no guarantees of
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unwarranted dismissal. However, even as-
suming it were constitutional, it is nothing
more than the operational equivalent of the
Hruska-Taft bill.

CONCLUSION

B. 2642, the Hruska-Taft bill, raises no un-
necessary constitutional difficulties with the
problems that rise in their wake and is com-
pletely résponsive to the problems at hand.

[From the Washington Post, Nov. 16, 1973]
PROTECTING THE SFPECIAL PROSECUTOR

“Although these are times of stress, they
call jor caution as well as deeisive action.
The suggestion that the Judiciary be given
responsibility for the appointment and su-
pervision of a new Watergate Special Prose-
eutor, jor example, is most unjfortunate.
Congress has it within its own power to en-
act appropriate and legally enforceable pro-
tections against any effort to thwart the
Watergate inquiry. The Courts must remain
neutral. Their duties are not prosecutorial.
If Congress feels that laws should be enacted
to prevent Ezxecutive interference with the
Watergate Special Prosecutor, the solution
lies in legislation enhancing and protecting
that office as it is now established and not
by following a course that places incompat-
ible duties upon this particular Court.”

The quotation comes from U.S. District
Judge Gerhard A. Gesell's memorandum ex-
plaining his decision in an important Water-
gate-related case the other day. Judge Gesell
made his observation in the course of declar-
ing that Acting Attorney General Robert H,
Bork had acted illegally in firing Special
Watergate Prosecutor Archibald Cox on Oc-
tober 20. Taken together, Judge Gesell’s ad-
monitions concerning the proper role of the
courts and his interpretation of the law as
it concerns the Special Prosecutor’s tenure
seem to us to argue forcefully against legls-
lation now pending that would authorize the
appointment of a Special Prosecutor by the
U.S. District Court. The question is whether
such legislation is either necessary or de-
sirable, and we belleve the answer on each
count is, no.

The purpose of the congressmen and sen-
ators who are supporting the creation of a
court-appointed prosecutor is admirable: it
is to guarantee an independent, impartial,
pressure-free prosecutor’s office, one that is
not subject to the will, whim or threat of
those under investigation. And, not inecl-
dentally, it is to assure that the appearance
of all this will be equal to the reality, so that
people will be able to have confidence In the
integrity of the prosecutor’s office. However,
we belleve that this purpose would best be
satisfied by other means—specifically by the
enactment of legislation requiring Senate
confirmation of the administration-ap-
pointed Special Prosecutor and also giving
even firmer statutory basis to the office of
the Speclal Prosecutor.

Judge Gesell's reading of the law is rele-
vant here. He did not find that Acting At-
torney General Bork had acted illegally in
firing Mr. Cox by reason of any breach of the
commitments given the BSenate by Elllot
Richardson concerning Mr, Cox's position.
Those commitments, Judge Gesell sald—
whatever the “moral or political” implica-
tions of abandoning them—"“had no legal ef-
fect.” Rather, he found the illegality to re-
side in Mr. Bork's vioclation of a Justice De-
partment regulation suthorized by statute
and setting forth the conditions governirng
the Speclal Prosecutor’s job. Those condi-
tlons, as Judge Gesell ohserved, Included the
following: “He was to remaln in office until
a date mutually agreed upon between the
Attorney General and himself, and it was
provided that "The Special Prosecutor will not
be removed from his duties except for ex-
traordinary improprieties on his part.’”

What is particularly interesting and apt
about this judgment is that the Justice De-
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partment regulation, which Judge Gesell
sees as having had “the force and effect of
law” and which he also sees as preventing
the President himself from dismissing a Spe-
¢clal Prosecutor, is back in effect. In other
words, its terms extend to and protect Leon
Jaworski the new Special Prosecutor who has
just been named to the job by Acting Attor-
ney General Bork. It seems to us that an
administration-appointed Special Prosecutor
whose views and purposes had been examined
by the Senate in confirmation hearings,
whose subsequent confirmation made him in
some appreciable degree answerable to Con-
gress and whose job securlity had heen en-
hanced by strengthening of the statutory
basis of his office would be as free of ad-
ministration pressure and dictation as could
be guaranteed by any process—including the
process of having him appointed by and an-
swerable to the U.S. District Court.

We would argue that such a prosecutor
would have another speclal advantage: it is
the likelihood that any findings he made or
charges he brought against the President of
the United States would be credited by the
public. Here we find ourselves taking an en-
tirely opposite view from those who hold that
a court-appointed prosecutor would enjoy
more public confidence than anyone—Mr.
Jaworskl included—who owed his appoint-
ment to the Nixon administration. On the
contrary, it seems to us that his appointment
by the administration would at once oblige
him to demonstrate his prosecutorial inde-
pendence and give particular force to his
position, especially as he pursued investiga-
tions of those intimately connected with the
administration. It is important now that
people believe in the integrity of the Special
Prosecutor. But it is not nearly as important
as it will be if and when the Prosecufor
comes into direct conflict with Mr, Nixon,
as Mr. Cox did, or actually implicates him in
criminal activities.

These are essentially political considera-
tions, and it seems to us that they welgh
equally in the scale when you are thinking
about the Special Prosecutor's freedom to
pursue the work Mr. Cox began. High among
those considerations we would list a new
political restraint on Mr. Nixon; at what cost
could he repeat his performance of the week-
end of October 20?7 The President is only now
recovering—and just barely—from the reper-
cussions of that event and to the extent that
he is recovering at all, he owes everything
to a hasty retreat from his position on releas-
ing the subpoensed tapes and on abolish-
ing Mr. Cox's office along with Mr. Cox's ap-
pointment,

What with the Ervin Committee, the House
Judiciary Committee and the Special Pros-
ecutor’s office already in existence, it seems
to us that the addition of a court-appointed
prosecutor would only dissipate energy and
promote confusion in the task of bringing the
Watergate offenses to light and the Water-
gate offenders to justice. There is, in fact,
too much confusion, distraction and overlap
now. We think the center of action should be
the Speclal Prosecutor’s office. And we think
the tools are at hand for Congress * * *.

[From the Washington Post, Dec. 11, 1978]
CONGRESS AND MR. JAWORSKI

The shock and dismay that attended Presi-
dent Nixon's firing of Archibald Cox on Octo-
ber 20, quite naturally—and admirably—led
many members of Congress to consider ways
in which they might guarantee the inde-
pendence and professional longevity of who-
ever succeeded him as Special Watergate
Prosecutor. It is worth recalling that those
were the days before Leon Jaworskl had come
upon the scene and before 1t was evident that
the Speclal Watergate Prosecution Force was
not destined to go the way of the dodo bird.
S0, In the aftermath of the October 20 “mas-
sacre,” as it was known, a certaln number of
bills were introduced in the House and Sen-
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ate seeking to create a pressure and intimid-
ation-free prosecutor’s office. Now they are
coming to & vote in each chamber and the
gquestion is whether intervening events have
not rendered them at best obsolete and at
worst positively harmful to the prospects of
Mr. Jaworski's success. We think the answer
is that this legislation has in fact been made
both unnecessary and undesirable by what
has occurred in the past several weeks.

In an article elsewhere on this page, Rep.
Williams Cohen, a Republican from Maine,
argue the case agalnst what is apparently the
most popular of these bills: a measure au-
thorizing the U.S. District Court to name &
Special Watergate Prosecutor who is wholly
insulated from Executive Branch manipula-
tion and answerable only to itself. We think
Mr. Cohen is right. From the point of view
of those who are genuinely committed to
the vitality and effectiveness of the Special
Watergate Prosecutor’s office, it is probable
that the best thing that could happen to this
legislation—if it is passed—Iis that it be
vetoed. That is because it has such an enor-
mous potential for mischief, deliberate and
inadvertent.

At a minimum, and in the best and most
innocent of worlds, the mere creation of &
wholly new prosecutor’s office would be
bound to delay and complicate the present
prosecutor’s job, to generate obstructive legal
challenges and otherwise to dissipate the
momentum Mr, Jaworskl has gathered. In a
less innocent world, which seems to be the
one we live in, enactment of such legislation
could be taken by the White House as a pre-
text to get rid of Mr. Jaworskl, or at least to
hamper and undermine his work. A President
80 inclined would not veto the leglslation—
he would welcome it.

Mr, Jaworski’s record in his brief time in
office is a crucial element In this caleulation.
He has by all accounts demonstrated him-
self to be determined, independent and, gen-
erally speaking, equal to the job. The White
House hes already begun to put out storles
concerning its dissatisfaction with some of
his activities. In the House, an alternative
measure to the court-appointed prosecutor
bill which is known as the “Dennis substi-
tute” and would merely strengthen Mr,
Jaworskl's tenure and independence is being
supported by Representative Cohen and
others. While this approach sounds prefer-
able to us, It is our general view that the
best result would be enactment of no legis-
lation at all at this time—including legis-
lation which we have previously supported
making the prosecutor's appointment sub-
ject to Eenate confirmation and strengthen-
ing the statutory basis of his Independence.

We think Mr. Jaworskl is doing just fine.
We think the enactment of legislation affect-
ing his office, even that mandating relatively
modest changes In his charter, puts hls con-
tinuance in office and his effectiveness at
risk. And we think that very large body of
congressmen and senators who have com-
mitted themselves to the creation of a court-
appointed prosecutor, along with those who
are committed to the passage of less drastic
measures, should be seeking ways to leave
these votes Iin abeyance for the moment.
Traditionally, after all, Congress is known
for a certain skill at putting off and putting
over what it does not wish to bring to a
final vote. Finding ways to do just that in
this matter should not straln its inventive-
ness.

[From the Washington Post, Dec. 11, 1873]
ENDANGERING THE SPECIAL PROSECUTOR

(By William 8. Cohen)

Justice Holmes once wrote that a “catch-
word can hold analysis in fetters for 5O
years.” It is a noteworthy observation, for as
Congress prepares to debate and deliberate
on the subject of a special prosecutor, it is
in danger of being mesmerized by the popu-
lar call for an “independent” prosecutor, The
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need for a special prosecutor whose independ-
ance cannot be summarily intruded upon by
the body that is the subject of investigation
can no longer be a matter of legitimate de-
bate. The question is, how can the objective
of establishing the office of special prosecutor
be achieved most expeditiously and in a
manner that will survive constitutional
attack?

The House Judiciary Committee has re-
ported favorably on a bill that would require
a panel of U.S. District Court Judges to ap-
point the speclal prosecutor, Though the bill
has several commendable features designed
to strengthen it agalnst challenges that are
certaln to follow, most proponents of the
bill, including Archibald Cox, have conceded
that it 1s not free from Constitutional doubt.

It is argued, however, with a familiar ring
of paln reliever commerclals, that three out
of four experts agree that the bill is Consti-
tutional. When further delay In taking ac-
tion on Watergate-related criminal activities
can only contribute to the disingetration of
public confidence in our institutions, one
must ask what public interest is being
served in adopting a bill that has a quarter-
moon chance of being invalidated?

In addition, the U.S. Distriet Court in
Washington, in a unique unsollcited “ad-
visory"” opinion, stated that the proposal
would be unwise, unwelcomed and (impli-
edly) unconstitutional. Proponents of the
bill dismiss the admonition as not rising to
the dignity of judicial dicta. It is Interest-
ing to speculate what reception the Court's
opinion would have received had it endorsed
the Judiciary Committee’s proposal.

But all of this misses the mark, The ques-
tion really is not one of independence. Mr.
Cox was independent and Leon Jaworski, to
the great despair of some, is demonstrating
dally that he too is independent. Congress
can draw statutory prohibitlons against ar-
bitrary orders emanating from the White
House concerning the prosecutor’s tenure.
The problem has been and 1s the lack of
access to presidential documents, memo-
randa and recordings. Congress, through a
confirmation process by the Senate could
insist upon a commitment that is tanta-
mount to & walver of that vague and seem-
ingly all-purpose doctrine of executive privi-
lege as a condition precedent to its approval
of a special prosecutor nominated by the
President. Mr. Nixon has sald In private that
the “special prosecutor should have every-
thing and when he asks for it, he shall get
it.” Vice President Ford has testified that in
his opinion executive privilege should not
be invoked in any clalms involving alleged
criminal conduct., This proposal would sim-
ply commit broad promises into the semi-
permanence of statutory ink,

Congress, however, dazzled by the glitter
of obtaining a special prosecutor who could
never be fired by the President for any rea-
son—legitimate or not—appears unwilling to
adopt any alternative course of action. More-
over, many proponents of the court-ap-
pointed prosecutor privately suggest that
whether or not the committee bill proves to
be constitutional 1s of little consequence,
since the question soon will be moot.

These members envision the following
sequence of events: The bill for a court-
appointed special prosecutor will pass the
House and Senate. The President will veto
the bill and the veto will be sustained, Mr.
Jaworskl, in the meantime, will continue his
efforts in securing indictments against all
wrongdoers. If he succeeds, he will be praised
by all; should he fail, the proponents of the
bill can malntain that they stood tall in the
pursuit of justice while the President and
his votaries (anyone who opposed their bill)
achieved their goal of frustrating and defeat-
ing the search for truth.

But assume a different scenario. Assume
that certain White House advisers, unhappy
with Mr. Jaworski’s independence, were to
suggest to the President that while they
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believed the bill to be unconstitutional, the
President should not veto it and allows the
courts to make the determination. The im-
mediate result would be weeks and perhaps
months of delay, confusion and confronta-
tion. Mr. Jaworski would not be able to con-
tinue his efforts because congressional action
would have superseded his appointment. The
President would be under no obligation to
“fully cooperate” with a court-appointed
prosecutor whose office would almost cer-
tainly be challenged, if not by the White
House, then surely by prospective defendants.
Thus the quest for truth would be delayed
and perhaps even derailed.

While it is not the most desirahble arrange-
ment, what is best for the country “at this
point in time” is to allow Mr. Jaworski to
continue in office, with his integrity and
demonstrated independence buttressed by
strong statutory protection. The greatest
safeguard against his dismissal by the Presi-
dent is public opinion. President Nixon
crossed that Rubicon on October 20, 1973. He
is not In a position to cross it a second time.

OFFICE OF THE ATTORNEY GENERAL,
Washington, D.C., December 7, 1973.
Hon. BircH BaYH,
U.S. Senate,
Washington, D.C.

Dear SEwaTOR: This is in response to your
request for views on 8. 2734, a bill “To estab-
lish an independent Special Prosecution of-
fice, as an Independent agency of the United
States, and for other purposes.”

8. 2734 would provide for the creation of an
Independent Special Prosecution Office, with
the Special Prosecutor to be appointed by
the President, by and with the advice and
consent of the Senate. The Speclal Prosecutor
could be removed by the President only for
neglect of duty, malfeasance in office, or vio=-
lation of the Act creating the office. A notice
of dismissal would have to be delivered to
both Houses of Congress, and the dismissal
would become effective at the end of the first
period of thirty calendar days of continuous
sesslon of Congress after the date on which
notice is delivered to it. The bill would give
the district courts original jurisdiction of an
actlon brought by the Special Prosecutor
with respect to his removal or attempted re-
moval from office.

By providing for a presidential advice and
consent appointment, S. 2734 avolds the con-
stitutional problems inherent in the pro-
posals providing for a court-appointed Spe-
cial Prosecutor. However, by providing such
an appointment, the bill creates an officer In
the Executive Branch whose removal is sub-
ject, in my opinion, to the constraints dis-
cussed In the case of Myers v. United States,

272 U.S. 52 (1926), which held that restric-
tions could not constitutionally be placed on
the removal power of the President in the
case of postmasters who were appointed by
the President by and with the advice and
consent of the Senate. S. 2734 attempts to
avold the problem posed by the Myers case

by ma! the Special Prosecution Office “in-
dependent.” That office, however, would not
be independent in the same sense as the
various independent agencles which perform
quasi-judicial and quasi-legislative funetions
are independent, since the Special Prosecu-
tlon Office would be performing a function
which is essentially an Executive Branch
function, the prosecution of criminal cases.
For this reason, the holding of Humphrey's
Ezecutor v. United States, 205 U.S. 602 (1934),
that Congress could place restrictions on the
President’s firing of a presidential appointee
to the Federal Trade Commission, does not
resplve the issue whether such restrictions
can be placed on the firing of the Speclal
Prosecutor if he is appointed by the President
by and with the advice and consent of the
Senate.

In conclusion, I believe the Myers case casts
great doubt on the constitutionality of the
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removal provisions in S. 2734. This doubt is
not removed by Humphrey's Ezecutor. Un-
der the circumstances it would be preferable
to create the Special Prosecutor as an “in-
ferior Officer” appointed by the Attorney Gen-
eral with appropriate restrictions on the
power of the Attorney General to remove him
from office.

Bincerely,
RoeserT H. BORE,
Acting Attorney General.

ExcerPTS FROM REPORT ON 5. 26432, INDEFEND-
ENT SPECIAL PROSECUTOR ACT OF 1973
GENERAL STATEMENT

In the aftermath of the explosive events
of October 20, 1873, the Committee on the
Judiciary began an extensive series of hear-
ings in order to examine the events which
precipitated the firing of former Special
Prosecutor Archibald Cox and the resigna-
tions of former Attorney General Elliot
Richardson and former Deputy Attorney
General William Ruckelshaus.! In addition,
the Committee guickly came to focus upon
a number of legislative proposals designed to
ensure the unfettered continuation of the
work begun by Archibald Cox.?

At the conclusion of hearings, it seemed
abundantly clear that there was virtual
unanimity within both the Committee and
the Congress as a whole with respect to the
need for legislation creating the Office of an
Independent Special Prosecutor with juris-
diction over “Watergate'-related offenses.
However, seripus questions still exist with
respect to the form which legislative guar-
antees of independence should take.

Meeting in Executive Session on Novem-
ber 21, 1973, your Committee unanimously
agreed to order reported two competing leg-
islative Items—S8S. 2611, as amended, and
5. 2642, as amended by the Hruska-Taft
amendment in the nature of a substitute.
Both measures are captioned the “Independ-
ent Speclal Prosecutor Act of 1973" and, al-
though other differences exist which are dis-
cussed infra, they are generally parallel in
all essential regards, save their respective
appointment and removal provisions.

8. 2611, as reported, provides for the ap-
pointment of a Special Prosecutor by a panel
of three members of the United States Dis-
trict Court for the District of ColumbiaZ?
Correspondingly, the panel also has the sole
and exclusive power to dismiss the Speclal
Prosecutor,* and only for such aggravated
circumstances as set forth in the bill®

On the other hand, S. 2642, as reported,
provides for appointment by the Attorney
General,? and declares that, pursuant to as-
surances made by the Acting Attorney Gen-
eral, the Senate will have the right to dis-
approve any candidate for appointment.”

With respect to removal, 8. 2642 provides
that the Special Prosecutor would be sub-
Ject to removal by the Attorney Gen-
eral only for certain aggravated circum-
stances as set forth in the bill® In the event
such cause for removal were deemed to exist,
the Attorney General at the outset would
only be empowered to suspend temporarily
the Speclal Prosecutor? Moreover, upon sus-
pension, the Attorney General would be re-
quired to notify both Houses of Congress of
his action and to set forth the reasons for
the suspension

The suspension were to occur, the Special
Prosecutor would be authorized to bring
suit immediately for reinstatement under a
specific grant of jurisdiction to the United
States District Courts and such action would
receive expedited treatment.2

Finally, under 5. 2642, the United States
District Court for the District of Columbia
would be empowered to appoint an interim
Special Prosecutor to serve in the event an
original appointment were never made under
Section 4 of the bill or In the event of a sus-

Footnotes at end of article.
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pension or other disability or temporary va-
cancy in the office.’®

The proponents of 8. 2642 would readily
concede that S. 2611 is arguably constitu-
tional in its treatment of the appointment
and removal provisions.!* However, we would
expect that the proponents of 8. 2611 would
also readily recognize that these same pro-
visions are arguably wunconstitutional as
being violative of the fundamental Sepa-
ration of Powers Doctrine in attempting to
transfer a core Executive function, viz. the
prosecution of offenses against the United
States, to the Judicial Branch.

By virtue of this basic constitutional is-
sue which is raised by 8. 2611, but not by
5. 26842, the operations of a Special Prosecu-
tor appointed in accordance with the former
bill could be severely disrupted, indictments
quashed, prosecutions inexcusably jeopard-
ized and individual rights severely threat-
ened as the issues were pursued through vari-
ous stages of litigation. Regardless of the
ultimate disposition of the constitutional
issue before the Supreme Court, the Interests
of the public would be substantially com-
promised for no real or apparent reason.

THE CONSTITUTIONAL ISSUE

1. General

The framers in Article II, as elsewhere
in the Constitution, painted with a broad
brush, and it has been left to nearly 200 years
of interpretation by each of the three co-
ordinate branches of the Republic, to define
the scope of their respective powers. Yet,
despite disputes over the powers granted to
the Executive branch In other areas, it has
been consistently conceded that the function
of prosecuting offenses against the United
States belongs exclusively to the Executive.

Article II of the Constitution vests all ex-
ecutive power in the President and further
commands him to “take Care that the Laws
be faithfully executed.” In Springer v. Philip-
pine Islands, 277 U.S. 189, 202 (1922), the
Supreme Court, in general discussion of the
separation of powers principle, observed,
“[l]egislative power, as distinguished from
executive power, is the authority to make
laws, but not to enforce them or appolnt the
agents charged with the duty of such en-
forcement. The latter are executive func-
tions.”

Applying this principle, the Fifth Circuit
in United States v. Cozx, 342 F.2. 167, cert.
denied, 381 U.B. 935 (1965) ruled that the
judiciary could not encroach upon this pure-
ly executive function. There, a federal grand
jury had returned an indictment for perjury
against blacks who testified in a civil rights
case and the presiding judge ordered the
United States Attorney to sign the indict-
ment. At the direction of Attorney General
Eatzenbach, however, the United States
Attorney refused the order. Upon appeal, the
contempt citation Issued agalnst the US
Attorney was reversed.

Sitting en banec, the Court of Appeals held
that the Attorney General is the hand of the
President In taking care that the laws of the
United States in the prosecution of offenses
are falthfully executed. Although it recog-
nized that as a member of the bar, the attor-
ney for the United States is an officer of the
court, the court ruled that nevertheless he is
“an executive official of the Government, and
it is as an officer of the executive department
that he exercises a discretion as to whether
or not there shall be a prosecution in a par-
ticular case. It follows,” sald the court, that
“as an incident of the constitutional separa-
tion of powers . . . the courts are not to
interfere with the free exercise of the dis-
cretionary powers of the attorneys of the
United States In their control over criminal
prosecutions.” Judge Wisdom, concurring
specially, noted: “The prosecution of offenses
against the United States Is an executive
function within the exclusive prerogative
of the Attorney General"® He further ob-




41880

served that “the functions of prosecutor and
judge are incompatible.”*® The Supreme
Court. declined to review the Coz decision.

The principle that the Executive alone has
the duty and the power to enforce the laws
through prosecution before the courts has
been restated on many occasions.’?

Very recently, in a case most apposite, Dis-
trict Judge Richey of the United States Dis-
trict Court for the District of Columbia
denied an application for the appeintment
of an independent special prosecutor to in-
vestigate the Watergate Incldent. Judge
Richey viewed such action as both an un-
warranted interference with the prosecu-
torial discretion of the Executive and a vio-
lation of the Doctrine of Separation of Pow-
ers."

These cases indicate that the responsibil-
ity in conducting the prosecution of offenses
against the United States lles with the
Executive and only with the Executive. And
where the responsibility lies, so must lie the
power to discharge effectively that respon-
sibility. As Judge (now Chief Justice Bur-
ger), speaking for the court in Newman v.
United States, 382 F. 2d 479 (U.S. App. D.C.
1967) sald, “[t]he Constitution places on the
Executive the duty to see that the laws are
faithfully executed and the responsibility
must reside with that power.”

In the face of these formidable precedents,
8. 2611 would divest the Executive of the
power to prosecute “Watergate'-related of-
fenses by vesting the powers to appoint and
to remove the Special Prosecutor in the
courts. In short, prosecutorial powers would
be lodged outside the Executive In apparent
derogation of Article II which directs the
Executive '‘to take care that the Laws be
faithfully executed.” Such an effort should-
ers a heavy burden in attempting to justify
& departure from the deeply embedded un-
derstanding of the Constitution. As Mr. Jus-
tice Frankfurter said in his concurring
opinion in Youngstown Sheet & Tube Co. v.
Sawyer, 343 U.S. 579, 610 (1952), “the Con-
stitution is a framework for government.
Therefore, the way the framework is con-
sistently operated fairly establishes that it
has operated according to its true nature.”
In this light, let us examine some of the
theories which purport to permit a de-
parture from this framework.

2. Article I1, section 2, clause 2

Article IT, Section 2 grants wide powers to
the President with respect to a number of
matters, including the nomination of cer-
tain officlals by and with the advice and
consent of the Senate and then as an excep-
tion to the nomination and confirmation
procedure states:

“But the Congress may by law vest the
Appointment of such inferior officers, as they
think proper, in the President alone, in the
Courts of Law, or in the Heads of Depart-
ments."” s

Proponents of 8. 2611 rely on this provision
in arguing that appointment of a Special
Prosecutor (an “inferior” federal officer) may
be placed in the hands of a court of law.
As a corollary, it is argued that the removal
power, with its effective ability to super-
vise and ultimately control the operations
of a Special Prosecutor, accompanies the
power of appointment,

Ez Parte Siebold, 100 U.S. 371 (1879) Is
cited as the leading case. There the Supreme
Court upheld a statute which authorized the
federal courts to supervise certain elections of
candidates for the House of Representatives.
Observing that it i1s *. . . usual and proper to
vest the appointment of interior officers In
that department of the government, execu-
five or judicial, or in that particular execu-
tive department to which the dutles of such
officers pertain . .." the Court reasoned that
the Constitution did not requie such & re-
sult because, if it did, there would be diffi-
culty “in many cases to determine to which
department an office properly belonged.”
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Notably, the example glven by the Court of
an executive officer whese appointment Con-
gress might vest in someone other than the
President was a marshal which the Court
characterized as *. . . preeminently the offi-
cer of the courts.” And as Dean Cramton
pointed out in his testimony before the
Committee, the officer in question in Siebold
performed functions "akin to thcse in which
courts have traditionally appointed masters.
Moreover, Congress has the power to investi-
gate the gualifications of its own members
and the blending of powers involved in the
functions of the appointed officlals did not
involve criminal law enforcement.'"* Thus
under the Siebold case, a court may appoint
an officer who performs functions which
characteristically derive from several depart-
ments, or in other words, functions which
blend the power such as those performed by
a marshal or election supervisor. The case
goes no further. On the basis of its facts and
reasoning, therefore, the Siebold case does
not speak to a situation such as the present
one where the officer to be appointed per-
forms purely executive functions®

A reading of Siebold that would permit
Judieial appointment, and as an incident
removal, of Important executive officials
would be entirely inconsistent with our
scheme of government. Such a reading would
allow Congreas to insulate the Chief Execu-
tive from his subordinates, Including Under
Secretaries, Assistant BSecretaries and ad-
visers who serve In the Executive Office of
the President by vesting the appoilntment
and removal power in the courts. “"The en-
croachment on the independence and re-
sponsibility of the Executive branch,” Dean
Cramton has testified, “would be impaired in-
tolerably by legislation of this character.®

The decision in Myers v. United States, 272
U.B8. 52 (1926), confirms this conclusion.
There, the Supreme Court held that a sta-
ute attempting to limit the President’s
power to remove postmasters was uncon-
stitutional. In concluding that a finding that
Iimited the President’s power of removing
officers of the United States whom he had
appointed with the advice and consent of
the Senate would make it impossible for the
President to discharge his constitutional
responsibllity to execute the law, the Court
reasoned:

“A reference of the whole power of re-
moval to general legislation by Congress is
quite out of keeping with the plan of gov-
ernment devised by the framers of the Con-
stitution. It could never have been intended
to leave to Congress unlimited discretion to
vary fundamentally the operation of the
great Independent executive branch of gov-
ernment and thus most seriously to weaken
it. It would be a delegation by the Conven-
tion to Congress of the function of defining
the primary boundaries of another of the
three great divisions of government." =

While some of the broad language in My-
ers was limited by the Supreme Court’s sub-
sequent decision in Humphrey's Executor v.
United States, 295 U.S. 602 (1935), the ratio
decidendi of Myers, namely, that the respon-
sibility of the Executive with respect to ex-
ecutive officers cannot be divested, was re-
affirmed In Humphrey's Executor™

Siebold does not support the appointment
of a Special Prosecutor by the courts for a
second reason. In ruling on the appointment
of the election supervisor, the Court con-
sidered whether there was any incongruity
in the judicial appointment and observed:

“[Tlhe duty to appoint inferlor officers,
when required thereto by law, is a constitu-
tional duty of the courts; and In the present
case there is no such incongrulty in the duty
required as to excuse the courts from {ts
performance, or to render their acts vold. It
cannot be affirmed that the appolntment of
the officers in question could, with any
greater propriety, and certainly not with
equal regard to convenlence, have been as-
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signed to any other depository of official
power capable of exercising it.="

The judicial appointment of a Special
Prosecutor, and the supervision which would
be required if the appointing judges were to
Tulfill their responsibility effectively to review
the conduct of the prosecution in determin-
ing whether to remove the prosecutor for
gross impropriety or gross dereliction as 8.
2611 contemplates, appear incongruous with
the judicial function. As Judge Wisdom said
in United States v. Coz, discussed earlier,
“the functions of prosecutor and judge are
incompatible." =

More recently, Judge Gessell in Nader v.
Bork,™ observing that legislation such as S.
2611 would be incompatible with the judicial
role, stated:

“The suggestion that the Judiciary be given
responsibility for the appolntment and su-
pervision on a new Watergate Speclal Pros-
ecutor, for example, is most unfortunate.
Congress has it within its own power to
enact appropriate and legally enforceable
protections against any effort to thwart the
Watergate inquiry. The Courts must remain
neutral. Their duties are not prosecutorial. If
Congress feels that laws should be enacted to
prevent Executive interference with the
Watergate Special Prosecutor, the solution
lies In legislation enhancing and protecting
that office as it is now established and not
by following a course that places incom-
patible duties upon this particular Court.
As Judge Learned Hand warned in United
States v. Marzano, 149 F. 2d 923, 926 (1945):
Prosecution and judgment are two quite
separate functions in the administration of
Justice; they must not merge.” * [Emphasis
added.]

Added force was given to this observation
by the communication of Chief Judge Sirica
of the D.C. District Court to the Chairman
of the Committee which, in pertinent part,
notes:

“I am in full agreement with Judge Ge-
sell’s statement * * * I might (also mention
that * * * eight of our judges * * * remarked
that they disapprove of a procedure that
would require this court to appoint a special
prosecutor.” =

Thus, because Siebold can be read only to
permit the judicial appointment, and as an
incident removal, of those officers not per-
forming pure and essentially executive func-
tions and because the appointment of a spe-
cial prosecutor would be incongruous with
Judicial dutles, it cannot support 8. 2611.

Two other cases are cited to support the
proposition that under Article IT, Section 3,
clause 2, the Congress can delegate to the
Judleiary power to appoint a Speclal Pros-
ectuor—United States v. Solomon, 216 F.
Supp. 8356 (8.D. N.Y. 1936) and Hobson v.
Hansen, 265 F. Supp. 902 (D.D.C. 1967),
appeal dismissed 393 U.S. 801 (1968).

In Solomon, a federal district court upheld
the constitutionallty of a statute vesting in
federal district courts the power to appoint
United States Attorneys to flll vacancies for
& temporary period. In finding that the statu-
tory procedure did not violate the Dactrine
of Separation of Powers the court stressed
that the appointment of the attorney was
temporary and that it did not derogate the
powers, indeed the responsibility, of the Ex-
ecutive. The President retained the power
to remove a court-appointed U.S. Attorney,
to replace him with his own appointment,
and through the Attorney General to direct
his actions in the same way he may any other
U.8. Attorney. This, of course, is not the case
presented by S. 2611, for under that bill only
the judiciary can appoint or remove the Spe-
cial Prosecutor.

In Hobson v. Hansen, a three-judge court
in a 2-1 decision upheld the constitutionality
of a statute granting United States district

Footnotes at end of article.
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judges in the District of Columbia the power
to appoint members of the Board of Educa-
tion of the District. The majority opinion
rested upon two alternate bases. First, the
Court found authority for the challenged
statute under Article I, Section 8, clause 17,
glving Congress exclusive power to legislate
for the District. The majority also concluded
that the appointment power was authorized
under Article II, Section 2, clause 2, giving
Congress the authority to vest in courts the
power to appoint inferior offlcers, and ex-
plicitly found that the “incongruity stand-
ard"” referred to in Siebold, supra, did not
prohibit the court to exercise such an ap-
pointment function, noting also that the
United States District Court for the District
of Columbia exercises dual judiclal-legisla-
tive powers with respect to the District. Thus,
Hobson is not a precedent for the procedure
proposed by S. 2611 because the court-ap-
pointed board of education members, who
were local officials and not federal officers,
did not exercise any constitutionally-man-
dated executive powers of the Presldent un-
der Article IT of the Constitution,

While it is true that the Separation of
Powers principle does not require three
watertight compartments, each branch of
the government has core functions, the per-
formance of which cannot be transferred to
other branches. To hold otherwise would be
to permit one branch to swallow up the func-
tions and thereby the independence of and
checks by another branch. The prosecution
of offenses against the United States is such
a core function. Indeed, it is a function that
was placed in one of the four original execu-
tlve departments. 8. 2611, because it vests
the appointment and removal of an executive
officer exercising a core Executive function
in the hands of a panel of federal judges ap-
pears to be in derogation of Article II of the
Constitution.

3. The necessary and proper clause

It has also been suggested that the tradi-
tlonal understanding of the Constitution
which places the prosecutorial power solely
in the Executive branch may be circumvented
by exercising power granted to Congress by
the “necessary and proper” clause. Article I,
section 8, clause 18 of the Constitution pro-
vides that Congress shall have power “[t]o
make all Laws which shall be and
proper for carrying into Execution the fore-
golng Powers, and all other Powers vested by
this Constitution in the Government of the
United States, or in any Department or Of-
ficer thereof.” This clause is not a “delegation
of a new and independent Power.” Kansas v.
Colorado, 206 U.S. 46, 88 (1907). Instead, 1t
grants to Congress the power to select any
means reasonably adapted “for carrying into
Execution™ the expressed powers. By Its
terms, it Is thus a clause of implementation.
It empowers Congress not to abrogate the
powers expressly vested in the Government
“or in any Department or officer thereof”
but to implement those powers.

In interpreting the necessary and proper
clause, Chief Justice Marshall, in his classic
opinion In MeCulloch v. Maryland, 4 Wheat.
316, 420 (1819), reiterated the general prin-
ciple that constitutionally-granted powers
must be read in the light of other powers
conferred by the Constitution and with refer-
ence to the overall intention of the Framers:

“Let the end be legitimate, let it be within
the scope of the Constitution, and all means
which are appropriate, which are plainly
adapted to that end, which are not pro-
hibited, but consist with the letter and spirit
of the Constitution, are constitutional.”

A reading of the Necessary and Proper
clause that empowered Congress to transfer
crucial executive functions to other branches
of the government would run afoul of the
Doctrine of Separation of Powers, for it
would transform our govenment of checks
and balances Into a pallamentary system
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where the legislature would control the acts
of Executive officials, and through them, the
acts of the President. The power to create a
Special Prosecutor outside the Executive
branch cannot be found among the enum-
erated powers. As Acting Attorney General
Bork testified before your Committee:

“# * * [t]he theory, therefore must be
that the power to make laws necessary and
proper for the enforcement of the laws in-
cludes the power to remove law enforce-
ment from the Executive Branch. If the
Necessary and Proper Clause were read in
that fashion it would be a power lodged In
Congress that swallows up much of the rest
of the Constitution. Under this theory, for
example there could have been no doubt of
the constitutionality of the plan to pack
the Supreme Court in the 1930’s. In fact, if
a recalcitrant Supreme Court frustrated
Congress wishes by applying the Constitu-
tion, the Congess could declare it neces-
sary and proper that the Congress rather
than the court decide constitutional cases.
No one has ever suspected before that the
Necessary and Proper Clause was a power to
amend the Constitution that makes wholly
unnecessay the specific procedures for
amendment provided by Article V. The
Necessary and Proper clause must be read
as a means of making the exerclse of pow-
ers by the various branches effective, not as
a means of shifting powers between the
branches of government. Thus Congress may
create or abolish various positions within
the Department of Justice. It may provide
or take away jurisdiction. It may pass or
repeal substantive laws. It may appropriate
funds or not as it sees fit. But all of this
does not add up to a theory that can keep
the laws but forbid the Executive Branch to
enforce them and transfer the enforcement
function to itself or to the courts.”

4. Ezxtraordinary circumstances theory

A theory that has gained currency in some
quarters is that extraordinary circumstances
presented by the current situation in which
& special prosecutor would be investigating
individuals who were, or are, high executive
officials, permit a departure from the estab-
lished, constitutional framework. Stated
categorically, this contention cannot with-
stand analysis.

Under our Constitution, extraordinary ecir-
cumstances or emergency situations have
never been a source of power. If the separa-
tion of powers principle means anything
it means that the framework of our govern-
ment cannot be disregarded in order to ac-
complish a result that at the moment ap-
pears expedient. In short, extraordinary cir-
cumstances do not excuse actions that would
be otherwise unconstitutional in ordinary
times. As the Supreme Court said in Ez
Parte Miiligan, 4 Wall, 2 (1868), an “emer-
gency may not create power.”

Our judgment concerning the constitu-
tionality of proposed legislation must not
be influenced by the exigencles of the mo-
ment. Current passions, as Mr Justice Holmes
stated, should not be allowed to "“exercise
8 kind of hydraulic pressure which makes
what previously was clear seem doubtful, and
before which even well settled principles
of law will bend.” »

S. 2611 RISKY MEDICINE

The stated purpose of 8. 2611 is to shileld
the special prosecutor from executive inter-
ference and to provide him with maximum
independence in the performance of his
duties, While all would agree with the goal
of the bill, indeed S. 2642 seeks to serve the
same purpose, we must conslder the risks
which are inherent in the procedures con-
templated by 5. 2611 by virtue of its ten
uous constitutional footing,

The constitutionality of 8. 2611 has already
been attacked and doubtlessly will invite
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the proposal rests on an arguably unconsti-
tutional footing. To be sure, S. 2611 does
provide for an expedited review procedure.
Nevertheless, a constitutional challenge can-
not be flled, even under that procedure, until
after defendants have been arrested and ar-
ralgned, evidence preszented to the grand
jury and indictments returned, and defense
motions filed. Even if the bill was held con-
stitutional, the litigation would cause delay
and engender uncertalnty. It is important
to remember, in this respect, that some of
the incidents apparently within the jurlsdic-
tion of the special prosecutor date from
1869, and under the normal five-year statute
of limitations, opportunity to prosecute will
expire next year.

A judicial determination that the bill is
unconstitutional would have even more se-
vere consequences. It would cause an im-
mediate adverse impact on all prosecutions
arising out of the new special prosecutor’s
activities.

Conslder some of the possible consequences
of the S. 2611 procedure:

First. Any action taken by the new special
prosecutor such as the signing of indietments
and informations, would be null and void.
Accordingly, indictments would be dismissed
and convictions overturned. The specilal
prosecutor could not be deemed a de Jacto
officer, thus rendering his acts valid, because
the entire establishment of the Office of Spe-
clal Prosecutor would likely to be held un-
constitutional on the ground that prosecu-
torial powers would be lodged outside the
executive branch. Under Norton v. Shelby
County, 118 U.S. 425 (1886), the Supreme
Court ruled that the acts of loeal commis-
sloners in signing local bond issues had no
validity in law because the act that created
their office was unconstitutional, The Court
reasoned that there could be no de facto of-
ficers when the office they attempted to fill
was a legal nullity.®

Second. The secrecy of the grand ro-
ceedings may be breached by the J:gsgnce
of a prosecutor who lacked authority to ap-
pear before the grand jury. In United States
v. Heinz, 177 F. 770 (1910), the court granted
a motion to quash an indictment because of
the presence in a grand jury room of a spe-
cial assistance improperly appointed by the
Attorney General,

Third. There is the very real possibill
that the delay incurred would let tﬁe at.atuttz
of limitations run on some offenses.
the intervening time, evidence also may be
lost, witnesses become unavailable and mem-
orles fade. Acco: » Unnecessary delay
can only work to weaken the Government's
case.

Fourth. Publicity generated by the first, in-
valid trial may deny defendants due process
and an impartial jury as required by the
PFifth and Sixth Amendments, respectively,
and as a result may bar any future retrials.

Fifth. Persons otherwise properly convicted
may go free because of the possible denial
of the right to a speedy trial guaranteed by
the Sixth Amendment.

Sizth. Defendants would continue to be
exposed to embarrassment, anxlety, expense,
and restrictions on their liberty in contra-
vention of the policies which underpin both
the double jeopardy and speedy trial provi-
slons of the Constitution.

In sum, the proponents of S. 2611 ask the °
Congress to sall hazardous seas. The risks
are indeed intolerable. Accordingly, Senators
should be particularly cilrcumspect in their
consideration of 8. 2611, The bill has the po-
tential for immunizing future Watergate de-
fendants from prosecution, and eare should
be exercised to avoid the result, to para-
phrase Justice Cardozo, that “the eriminal

should go ‘free because the Congress has
blundered.”

judicial challenge should it be enacted. As
the earlier discussion of 8. 2611 pointed out,

Footnotes at end of article,
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S. 2611: OTHER DEFECTS

Apart from the probable constitutional de-
fects in S. 2611 and the hazardous ramifica-
tions that flow therefrom, the bill seems un-
wise for several other practical reasons:

First, because the broad jurisdiction of
the Special Prosecutor is made exclusive, the
Special Prosecutor will be forced either to
invest considerable amounts of time in in-
vestigating and prosecuting offenses that
have little or no relation to the alleged of-
fenses that gave rise to the authorizing leg-
islation or such offenses would go unpun-
ished. The jurisdiction which is created for
the Speclal Prosecutor is, by necessity, overly
broad. In practice, he will not wish to explore
every avenue open to him. However, under
8. 2611 if a postmaster appointed years ago
in some obsecure village was allegedly in-
volved in a crime, only the Special Prosecu-
tor would have the jurisdiction to prosecute
and this jurisdiction could not be transferred.
Thus, the United States Attorneys or the
Criminal Division would be barred from pros-
ecuting the offense.

The Speclal Prosecutor has exclusive jur-
isdiction over allegations involving Presiden-
tial appointees. However, he might wish to
forego pursuit of such a mundane case but
for the fact that the offender would go free
because no other federal officer would have
the jurisdiction to prosecute.

Under 5. 2642, however, the Speclal Prose~
cutor is granted primary but not exclusive
jurisdiction. Accordingly, the Speclal Prose-
cutor can ensure that any matters truly fall-
ing within his bailiwick will be vigorously in-
vestigated while matters on the periphery can
be left to the Department of Justice.

Second, 8. 2642, by authorizing the Speclal
Prosecutor to demand the services of any
officer of the Department of Justice or any
other federal department or agency, fails to
recognize the disruptive effect on the statu-
tory responsibility of agencies that such an
open charter could wreak. Under such a pro-
vision, agency officials would be required to
assist the Speclal Prosecutor to the detriment
of other agency functions no matter how
compelling or important they be. Indeed,
even the Attorney General or Secretary of
State would be subject to the will or whim
of the appointee. Surely, if any other officer in
the Executive branch were granted such pow-
er, cries of tyranny would be ralsed. The
exigencies of the moment should not cause
us to be any less circumspect with respect to
a Speclal Prosecutor.

Third, the establishment of a new Special
Prosecutor outside the Executive branch
jeopardizes the continuity of the ongoing
investigation and prosecution. It Is by no
means clear that the staff of the Special Pros-
ecution force would remain intact should a
new office be established and a new Special
Prosecutor appointed by the courts.

Fourth, involvement of the courts in the
hiring, supervising and possible firing of a
Special Prosecutor is certain to interfere with
thelr judicial duties and embroil them in
political controversy.® Chief Justice Stone, in
a letter refusing President Roosevelt's re-
quest asking the Chief Justice to sit on a
commission  to settle a wartime synthetic
rubber problem, explained that the exercise
of extrajudicial duties would impair the in-

tegrity of the judicial office:

+  “A judge, and especlally the Chief Justice,
cannot engage in political debate or make a
public defense of his acts, When his actlon
is judicial he may always rely upon the sup-
port of the defined record upon which his
action is based and of the opinion in which
he and his associates unite as stating the
ground of the decision. But when he partici-
pates in the action of the executive or legis-
lative departments of government he is with-
out those supports. He exposes himself to
attack and indeed invites it, which because
of his pecullar situation inevitably impairs
his value as a judge and the appropriate in-
fluence of his office. Mason, Eztra-Judicial
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Work for Judges: The Views of Chief Justice
Stone, 67 Harv. L. Rev. 183 (19563)™.

Judge Wright of the District of Columbia
Circult has expressed similar views:

“Attention to extrajudicial activities is an
unwanted diversion from what ought to be
the judge's exclusive focus and commit-
ment: declded cases * * *, Since [nonjudi-
clal] duties involve democratic choice, it is
politically illegitimate to assign them to the
federal judiciary, which is neither responsive
nor responsible to the public will * * *, Most
critically, public confidence in the judiclary
is * * * placed in risk whenever Judges step
outside the courtroom into the vortex of
political activity. Judges should be saved
‘from the entanglements, at times the parti-
san suspicions, so often the result of other
and conflicting duties,’ Hobson v. Hansen,
265 F. Supp. 902, 915-16 (D.D.C. 1967) dis-
senting opinion) ™.

These arguments have special force with
respect to S. 2611 which would thrust a panel
of three district judges into the highly in-
flamed and political vortex produced by the
Watergate incident. Apparently, Chief Judge
John Sirica of the United States District
Court for the District of Columbia agrees. He
has stated, in a letter included in the appen-
dix of this Report, that the vesting of the
appointment and removal power in a panel of
three district judges would be inappropriate.
According to the Chief Judge, eight of his
colleagues on the 14 judge district court agree
with him.

This fact Indicates that there is a very
distinct possibility that the district court
judges for the District of Columbia may re-
fuse to appoint a special prosecutor pursuant
to 8. 2611. Considerable delay, confusion,
uncertainty, and perhaps protracted litiga-
tion would result to the detriment of the in-
vestigation and prosecution of Watergate re-
lated offenses.

8. 2642: A RESPONSIELE ALTERNATIVE

B. 2642, like S. 2611, seeks to ensure the
independence of a special prosecutor’s office
so that in appearance and in fact “Water-
gate"-related offenses are thoroughly and
vigorously investigated and prosecuted. Un-
like 8. 2611 however, S. 2642 rests on firm
constitutional grounds., This conclusion has
been confirmed by Acting Attorney General
Bork:

“Of the two bills, 8. 2642, the Taft bill as
amended, 1s preferable because, In my
opinion, it presents no constitutional difficul-
ties that might cast doubt on the legitimacy
of the Special Prosecutor's future actlons.
The other proposal could result in protracted
litigation, causing delay and uncertainty.” ®

Under 8. 2642, the Attorney General would
appoint a Special Prosecutor with the in-
dependent understanding that the Senate
will play a prominent de facto role in the
appointment process. Acting Attorney Gen-
eral Bork has given his assurance that he
will consult with the Senate leaders prior
to making any appointment to the office of
Special Prosecutor and that he will not ap-
point anyone whom the Senate disapproves
by resolution.®

In the event of a vacancy in the office of
Special Prosecutor, 8. 2642 provides that the
United States District Court for the District
of Columbia may appoint an interim Special
Prosecutor until the vaecancy is filled. This
provision is in accord with the established
practice with respect to TUnited States
Attorneys.®

Pinally, section 11(a) of S. 2642 which
restricts the power of removal of the special
prosecutor by the Attorney General to
cause—neglect of duty, malfeasance in office,
or violation of the act—Iis grounded on
United States v. Perkins, 116 U.8. 483 (1885).
In unholding a federal statute that vested
the appointment of cadet-engineers in the
Becretary of the Navy but limited his power
of removal, the Supreme Court said:

“We have no doubt that when Congress,
by law, vests the appointment of inferior
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officers in the heads of the Departments it
may limit and restrict the power of removal
as It deems best for the public interest. The
constitutional authority in Congress to thus
vest the appointment implies authority to
limit, restrict, and regulate the removal by
such laws as Congress may enact in relation
to the officers so appointed.®» "
THE "INDEPENDENCE" ISSUE

Proponents of S. 2611 urge that we must
risk the likely adverse consequences which
rise in the wake of the fundamental con-
stitutional issue posed by their bill in order
to assure the “Independence" of the Special
Prosecutor, both in fact and in terms of
public perception. They contend that the
Executive cannot be entrusted to investigate
itself. However, it is submitted that this sim-
plistic approach to the problem at hand does
not hold up under detalled scrutiny. The “in-
dependence” issue raised as a point of de-
parture with respect to S. 2611 and B. 2642
is a false one.

The litmus test for determining the pres-
ence or absence of adequate guarantees of
Prosecutor lles not in slogan but in ensur-
ing: (1) that a capable man of integrity is
in charge of the task; (2) that the Special
Prosecutor is empowered to conduct the
operation free of all restralnts; and (3) that
strong safeguards exist to prevent his un-
warranted dismissal.

The central question then is whether S.
2611 provides sufficlently greater guarantees
with respect to satisfying these three indicia
of independence as to warrant its adoption
in the face of the obvious constitutional and
;};mconﬁtant difficulties the bill brings with

With respect to the first indicium of in-
dependence, both bills are largely inapposite.
Hopefully, either the District Court for the
District of Columbia or the Attorney Gen-
eral, with the approval of the Senate called
for by Acting Attorney General Bork, would
seek to appoint Leon Jaworski as the logical
cholce for the statutory position of Special
Prosecutor or, in the event Mr. Jaworski were
unavalilable, another candidate who
the same level of unquestionable ability and
integrity would be chosen.

With respect to the second indicium, S.
2611 and B. 2642 are generally parallel in
their treatment of the powers and authority
of the Special Prosecutor.

With respect to the final {ndicium of in-

dependence, {.e., assuring that the Speclal
Prosecutor will not be subject to unwar-
ranted dismissal, it i1s submitted that S.
2642 establishes the strongest tier of safe-
guards possible. In this regard, as discussed
supra, the Special Prosecutor would have
the benefit of a 30-day “cooling-off” period
before he could be removed and then could
only be removed for a showing of malfeasance
in office, neglect of duty or violation of law.
During this 30-day period, the Special Pros-
ecutor could invoke judicial process to block
his pending removal if appropriate, Finally,
the District Court for the District of Co-
lumbia would have the power to appoint an
interim Special Prosecutor if a vacancy did
occur.
S. 2611 provides that the Special Pros-
ecutor may be dismissed only for a gross im-
propriety, gross dereliction of duty, or physi-
cal or mental disability preventing discharge
of his abilities as determined by the panel of
Judges who appointed him in the first in-
stance. Thus it provides no more than S.
2642 in the way of a m response
to the problem of unwarranted attempts at
removal.,

It can be assumed, we belleve, that the
publie perception of the indicia of indepen-
dence as set forth in 8. 2611 will correspond
with the analysis set forth above. Stated
another way, if no real threat to “indepen-
dence” is contained within 8. 2642, none will
be perceived. In this particular respect, the
notion of any “appearance of evil” as a sep=-
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arate rationale for rejecting S. 2642 would
seem to be extremely ephemeral at best.
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consent by the Senate. In any event, such
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Congress can restrict the power of removal
of those officers appointed by the President,
by and with the advice and consent of the
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forty-one years later in Myers v. United
States, 272 U.S. 52 (1926). There the Su-
preme Court held that the President has the
exclusive power of removing executive offi-
cers of the United States whom he has ap-
pointed with the advice and consent of the
Benate.

Accordingly, & bill which would place the
power of appointment of a special prosecutor
in the President with the advice and con-
sent of the Senate and restricts his power of
removal would run afoul of the Myers deci-
sion as reaffirmed in Humphrey’'s Ezecutor v.
United States, 205 U.S. 602, 627-28 (1935).

[In the U.B. District Court for the District
of Columbia]

MEMORANDUM

Ralph Nader, Senator Frank E. Moss, Rep-
resentative Bella 8. Abzug, and Representa-
tive Jerome R. Waldle, Plaintiffs, v. Robert H.
Bork, Acting Attorney General of the United
States, Defendant. Civil Action No. 1954-73.

This is a declaratory judgment and in-
Jjunction action arising out of the discharge
of Archibald Cox from the office of Watergate
Speclal Prosecutor. Defendant Robert H.
Bork was the Acting Attorney General who
discharged Mr. Cox. Plaintiffs named in the
Amended Complaint are as listed above.

Some Issues have already been decided.
The matter first came before the Court on
plaintiff’s motion for preliminary injunction
and a request that the trial of the actlon on
the merits be consolidated with the prelim-
inary injunction pursuant to Rule 65(a) of
the Federal Rules of Civil Procedure. Defend-
ant filed opposition papers, and a hearing
was held on the detailed affidavits and briefs
filled by the parties. The Court determined
that the case was in proper posture for a
determination on the merits at that time.

All injunctive rellef requested in the pro-
posed preliminary injunction tendered at
the hearing and in the Amended Complaint
was denied from the bench. The effect of the
injunctions sought would have been to re-
instate Mr. Cox as Watergate Special Prosecu-
tor and to halt the Watergate investigation
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until he had reassumed control. It appeared
to the Court that Mr, Cox’s participation in
this case was required before such rellef
could be granted. See Rule 19(a) of the Fed-
eral Rules of Civil Procedure. Yet Mr. Cox
has not entered into this litigation, nor has
he otherwise sought to be reinstated as Spe-
clal Prosecutor. On the contrary, his return
to prior duties at Harvard has been publicly
announced. Moreover, a new Watergate Spe-
cial Prosecutor was sworn in on November 5,
1973, and the Court felt that the public inter-
est would not be served by placing any
restrictions upon his on-going investigation
of Watergate-related matters.

Plaintiffs continue to press for a declara-
tory judgment on the only remaining issue
to be resolved: the legality of the discharge
of Mr. Cox and of the temporary abolition of
the Office of Watergate Bpecial Prosecutor.
To this end, it must initially be determined
whether plaintiffs have standing and whether
a fusticiable controversy still exists,

Defendant Bork contends that the con-
gressional plaintiffs lack standing ! and that
the controversy 1s moot. This position is
without merit. The discharge of Mr. Cox pre-
cipitated a widespread concern, if not lack of
confidence, In the administration of justice.
Numerous bills are pending in the Senate
and House of Representatives which attempt
to insulate the Watergate inquiries and pros-
ecutions from Executive interference, and
impeachment of the President because of his
alleged role in the Watergate matter—in-
cluding the firing of Mr, Cox—is under ac-
tive consideration.? Given these unusual cir-
cumstances, the standing of the three con-
gressional plaintiffs to pursue their effort to
obtain a judiclal determination as to the le-
gality of the Cox discharge falls squarely
within the recent holding of the United
States Court of Appeals for the District of
Columbtia Clrcuit in Mitehell v. Laird, No. T1-
1510 (D.C. Cir. March 20, 1973). Faced with
a challenge by a group of congressmen to
the legality of the Indo-China War, the
Court recognized standing in the following
forceful terms:

“If we, for the moment, assume that de-
fendants' actions in continuing the hostili-
ties in Indo-China were or are beyond the
authority conferred upon them by the Con-
stitution, a declaration to that effect would
bear upon the duties of plaintiffs to consider
whether to impeach defendants, and upon
plaintiffs’ quite distinet and different duties
to make appropriations to support the hos-
tilitles, such as raising an army or enacting
other civil or criminal legislation. In our
view, these considerations are sufficlent to
give plaintiffs a standing to make their com-
plaing. . .

Id, at 4.

Unable to distinguish this holding, de-
fendant Bork suggests that the Instant case
has been mooted by subsequent events and
that the Court as a discretionary matter
should refuse to rule on the legality of the
Cox discharge. This view of the matter is
more academic than realistic, and falls to
recognize the insistent demand for some
degree of certainty with regard to these
distressing events which have engendered
considerable public distrust of government.
There is a pressing need to declare a rule of
law that will give guidance for future con-
duct with regard to the Watergate inquiry.

While it is perfectly true that the im-
portance of the question presented cannot
alone save a case from mootness, Marchand
v. Director, United States Probation Office,
421 F.2d 3831, 833 (1st Cir. 1970), the con=-
gressional plaintiffs before the Court have a
substantial and continuing interest in this
litigation. It 1s an undisputed fact that
pending legislation may be affected by the
outcome of this dispute and that the chal-
lenged conduct of the defendant could be
repeated with regard to the new Watergate
Special Prosecutor if he presses too hard?
an event which would undoubtedly prompt
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further congressional action. This situation
not only saves the case from mootness, see
United States v. Concentrated Phosphate Ex-
port Assoc., 393 TU.S. 199, 203-04 (1968);
Friend v. United States, 388 F.2d 570 (D.C.
Cir. 1967), but forces decision. The Court
has before it an issue that is far from spec-
ulative and a strong showing has been made
that judicial determination of that issue is
required by the public interest. Under these
circumstances, it would be an abuse of dis-
cretion not to act.

Turning then to the merits, the facts are
not in dispute and must be briefly stated
to place the legal discussion In the proper
context.

The duties and responsibilities of the Of-
fice of Watergate Special Prosecutor were
set forth in a formal Department of Justice
regulation* as authorized by statute?® This
regulation gave the Watergate Speclal Pros-
ecutor very broad power to investigate and
prosecute offenses arising out of the Water-
gate break-'a, the 1972 Presidential election,
and allegations involving the President,
members of the White House staff or presi-
dential appointees. Specifically, he was
charged with responsibility to conduct court
proceedings and to determine whether or not
to contest assertions of Executive privilege.
He was to remain in office until a date mu-
tually agreed upon between the Attorney
General and himself, and it was provided
that “The Special Prosecutor will not be re-
moved from his duties except for extraordi-
nary lmproprieties on his part.”

On the same day this regulalon was pro-
mulgated, Archibald Cox was designated as
Watergate Special Prosecutor® Less than
four months later, Mr. Cox was fired by de-
fendant Bork. It is freely admitted that he
was not discharged for an extraordinary im-
propriety.” Instead, Mr. Cox was discharged
on the order of the President becausze he was
insisting upon White House compliance with
a Court Order which was no longer subject
to further judicial review. After the Attor-

ney General had resigned rather than fire
Mr. Cox on this ground and the Deputy At-
torney General had been discharged for re-
fusing to do so, defendant Bork formally dis-

missed Mr. Cox on October 20,
ing him the following letter: 8

“DEAR ME. Cox: As provided by Title 28,
Section 6508(b) of the United States Code
and Title 28, Section 0.132(a) of the Code
of Federal Regulations, I have today assumed
the dutles of Acting Attorney General.

“In that capacity I am, as instructed by
the President, discharging you, eflective at
once, from your position as Special Prosecu-
tor, Watergate Speclal Prosecution Force.

“Very truly yours,
“ROBERT H. BORE,
“Acting Attorney General”

Thereafter, on October 23, Mr. Bork re-
scinded the underlylng Watergate Specilal
Prosecutor regulation, retroactively, effective
as of October 21.7

The issues presented for declaratory judg-
ment are whether Mr. Cox was lawfully dis-
charged by defendant on October 20, while
the regulation was still in existence, and, if
not, whether the subsequent cancellation of
the regulation lawfully accomplished his
discharge. Both suppositions will be consid-
ered.

It should first be noted that Mr. Cox was
not nominated by the President and did not
serve at the President's pleasure. As an ap-
pointee of the Attorney General Mr, Cox
served subject to congressional rather than
Presidential control. See Myers v. United
States, 272 U.S. 52 (1826) . The Attorney Gen-
eral derived his authority to hire Mr. Cox
and to fix his term of service from various
Acts of Congress.!* Congress therefore had the
power directly to limit the circumstances un-
der which Mr, Cox could be discharged, see
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United States v. Perkins, 116 U.S. 483 (1886),
and to delegate that power to the Attorney
General, see Service v. Dulles, 354 US, 363
(1957) . Had no such limitations been issued,
the Attorney General would have had the
authority to fire Mr. Cox at any time and
for any reason. However, he chose to limit
his own authority in this regard by promul-
gating the Watergate Special Prosecutor reg-
ulation previcusly described. It is settled be-
yond dispute that under such circumstances
an agency regulation has the force and effect
of law, and is binding upon the body that
issues it. Accardi v. Shaughnessy, 347 US.
260 (1954) (“Accardi I'"); Bonita v. Wirtz,
369 F2d 203 (D.C. Cir, 1966); American
Broadcasting Co. v. F.T.C,, 179 F.2d 437 (D.C.
Cir, 1949); United States v. Chapman, 179
F. SBupp: 447 (E.D. N.Y¥. 1959). As the Ninth
Circuit observed in United States v. Short,
240 F.2d 292, 298 (9th Cir, 1956) :;

“An administrative regulation promulgated
within the authority granted by statute has
the force of law and will be given full effect
by the courts.”

Even more directly on point, the Supreme
Court has twice held that an Executive de-
partment may not discharge one of its officers
in a manner inconsistent with its own regu-
lations concerning such discharge. See Vita-
relli v. Seaton, 350 U.S. 635 (1950); Service v.
Dulles, supra. The firing of Archibald Cox
in.the absence of a finding of extraordinary
improprlety was in clear viclation of an ex-
isting Justice Department regulation having
the force of law and was therefore illegal.

Defendant suggests that, even if Mr. Cox's
discharge had been unlawful on October 20,
the subsequent abolitlon of the Office of
Watergate Speclal Prosecutor was legal and
effectively discharged Mr. Cox at that time.
This contention is also without merit. It is
true that an agency has wide discretion in
amending or revoking its regulations. United
States v. O'Brien, 391 U.S. 367, 380 (1968).
However, we are once again confronted with
a situation in which the Attorney General
voluntarily limited his otherwise broad au-
thority, The instant regulation contains
within its own terms a provision that the
Watergate. Special Prosecutor (as opposed
to any particular occupant of that office)
will continue to carry out his responsibilities
until he consents to the termination of that
assignment.’# This clause can only be read
as a bar to the total abolition of the Office
of Watergate Speclal Prosecutor without the
Special Prosecutor's consent, and the Court
sees no reason why the Attorney General
cannot by regulation impose such a limita-
tion upon himself and his successors.

Even if the Court were to hold otherwise,
however, it could not conclude that the
defendant’s Order of October 23 revoking
the regulation was legal. An agency's power
to revoke its regulations 1s not unlimited—
such action must be neither arbitrary nor
unreasonable. Kelly v. United States Dept. of
Interior, 330 P. Supp. 1085, 1100 (E.D. Cal
1972). Cf. Grain Elevator, Flour and Feed
Mill Workers v. NLR.B, 376 F. 24 774 (D.C.
Cir.), cert. denied, 389 U.S. 932 (1967); Mor-
rison Mill Co. v. Freeman, 365 F. 2d 525 (D.C.
Cir. 1986), cert. denied, 385 U.S. 1024 (1967).
In the instant case, the defendant abolished
the Office of Watergate Speclal Prosecutor
on October 23, and reinstated it less than
three weeks later under a virtually identical
regulation®® It 15 clear that this turnabout
was simply a ruse to permit the discharge of
Mr. Cox without otherwise affecting the Of-
fice of the Special Prosecutor—a result which
could not legally have been accomplished
while the regulation was In effect under the
circumstances presented in this case. De-
fendant’s Order revoking the original reg-
ulation was therefore arbitrary and unrea-
sonable, and must be held to have been
without force or effect.

These conclusions do not necessarily indi-
cate that defendant’s recent actions in ap-
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pointing & new Watergate Speclal Prose-
cutor‘are themselves illegal, since Mr. Cox's
evident decision not to seek reinstatement
necessitated the prompt appointment of a
successor to carry on the important work in
which Mr, Cox had been engaged. But that
fact does not cure past illegalities, for
nothing in Mr. Cox's behavior as of Octo-
ber 23 amounted to an extraordinary impro-
priety, constituted consent to the abolition
of his office, or provided defendant with a
reasonable basis for such abolition,

Plaintiffs have emphasized that over and
beyond these authorities the Acting Attor-
ney General was prevented from fixing Mr,
Cox by the explicit and detailed commit-
ments given to the SBenate, at the time of
Mr. Richardson's confirmation, when the pre-
cise terms of the regulation designed to
assure Mr. Cox's independ.nce were ham-
mered out. Whatever may be the moral or
political implications of the President’s de-
cision to disregard those comm!*ments, they
do not alter the fact that the cc mmitments
had no legal effect. Mr. Cox's position was
not made subject to Senate confirmation, nor
did Congress legislate to prevent illegal or
arbitrary action affecting the independence
of the Watergate Special Prosecutor.

The Court recognizes that this case ema-
nates in part from congressional concern as
to how best to prevent future Executive in-
terference with the Watergate investigation.
Although these are times of stress, they
call for caution as well as decisive action.
The suggestion that the Judiciary be given
responsibility for the appolntment and su-
pervision of a new Watergate Special Prose-
cutor, for example, 1s most unfortunate. Con-
gress has it within its own power to enact
appropriate and legally enforceable protec-
tions agalnst any effort to thwart the Water-
gate Inquiry. The Courts must remain neu-
tral. Their duties are not prosecutorial. If
Congress feels that laws should be enacted to
prevent Executive Interference with the
Whatergate Special Prosecutor, the solution
lles In legislation enhancing and protecting
that office as it is now established and not by
following a course that places incompatible
duties upon this particular Court. As Judge
Learned Hand warned in United States v.
Marzano, 149 F.2d 923, 926 (1945) :

“Prosecution and judgment are two quite
separate functions in the administration of
justice; they must not merge.”

This Memorandum contains the Courts’
findings of fact and conclusions of law. The
rulings made are set out in the attached
Final Order and Declaratory Judgment,

GERHARD A, GESELL,
U.S. District Judge.
NoveMmeEr 14, 1973.

FOOTNOTES

1At the injunection hearing, the Court dis-
missed Mr. Nader as a plaintiff from the
bench, 1t belng abundantly clear that he had
no legal right to pursue these claims. Flast
v. Cohen, 392 U.S. 83, 102 (1968).

? Referring to various bills pending in the
Sanate, Senator Moss stated, “I am severely
hampered in my ability to discharge my du-
ties because of uncertainty which exists with
respect to the legality of Special Prosecutor
Cox's dismissal and the abolition of his
office.” Affidavit of Senator Frank E. Moss,
dated October 29, 1973. Congressman Waldie
is & member of the House Judiclary Commit-
tee and both he and Congresswoman Abzug
have Introduced resolutions calling for the
impeachment of the President because of the
Cox dismissal and other matters.

3 The regulation from which the present
Watergate Special Prosecutor, Mr. Leon
Jaworskl, derives his authority and his inde-
pendence from the Executive branch is vir-
tually identical to the criginal regulation at
i{ssue in this case. See note 13 infra. It is
therefore particularly desirable to enunciate
the rule of law applicable if attempts are
made to discharge him.
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438 F.R. 14688 (June 4, 1973). The terms of
this regulation were developed after negoti~
ations with the Senate Judiciary Committee
and were submitted to the Committée during
its ‘hearings on the nomination of Elliot
Richardson for Attorney General. Hearings
Before the Senate Comm. on the Judlciary,
93rd Con., 1st Sess. 14446 (1973).

Gx e U8.C.§801.

® Justice Department Internal Order 518-
78 (May 381, 1973).

7 See Defendant’s Brief in Opposition to
Plaintiffs’ Motion for Preliminary Injuction,
at 13.

* Exhibit 12 to the Affidavit of W. Thomas
Jacks.

» 38 F.R. 20466 (Oct. 23, 1973).

0 See 38 F.R. 14688 (June 4, 1873).

up US.C. §301; 28 US.C. §§ 509-10.

12 See 38 F.R. 14688 (June 4, 1973): “The
Bpeclal Prosecutor will carry out these re-
sponsibilities with the full support of the
Department of Justice, until such time as,
in his judgment, he has completed them
or until a date mutusally agreed upon be-
tween the Attorney General and himself.”

13 The two regulations are identical, ex-
cept for a single addition to the new regula-
tion which provides that the Speecial Prosecu-
tor may not even be discharged for extraor-
dinary improprieties unless the President
determines that it is the “consensus’ of cer-
taln specific congressional leaders that dis-
charge is appropriate. Compare 38 F.R. 30738
(Nov. 9, 1973) with 38 FP.R. 14688 (June 4,
1873).

[In the U.S. District Court for the District of
Columbia]

FInaL ORDER AND DECLARATORY JUDGMENT

Ralph Nader, Senator Frank E, Moss, Rep-
resentative Bella 8. Abzug and Representa-
tive Jerome R. Waldie, Plaintiffs, v. Robert
H. Bork, Acting Attorney General of -the
United States, Defendant. Civil Action No.
1954-73.

On the basis of findings of fact and con-
clustons of law set forth in an accompany-
ing Memorandum filed this day, it 1s hereby

Ordered and decreed that:

(1) Plaintifi’s motion for leave to file an
Amended Complaint and add additional
plaintifis is granted,

(2) Plaintiff’s motion for preliminary in-
junction is denled, and the trial of the ac-
tion on the merits is advanced and consoli-
dated with the hearing on said motion.

(3) Mr. Ralph Nader is dismissed as plain-
tiff for lack of standing,

(4) All injunctions prayed for in the
Amended Complaint are denied.

(5) The Court declares that Archibald Cox,
appointed Watergate Special Prosecutor pur-
suant to 28 C.F.R. § 0.37 (1973), was illegally
discharged from that office.

GERHARD A. GESELL,
U.S. District Judge.
NovEMEBER 14, 1873,

TRIALS AGAINST SOVIET JEWS
TRYING TO EMIGRATE

Mr. TUNNEY. Mr. President, 3 days
ago, the House overwhelmingly passed
the Mills-Vanik provision withholding
U.S. credits and M¥FN status from coun-
tries which deny their citizens the right
or opportunity to emigrate. The com-
panion measure, the Jackson amend-
ment, sponsored by 77 Senators, will be
considered in the Senate over the next
few months. Soviet authorities stimulate
congressional support for such legislation
by continuing to persecute and intimi-
date Soviet citizens ‘'who apply to
emigrate.

Just recently such repression has in-
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creased. A wave of trials has been un-
leashed against Soviet Jews trying to
emigrate. The trials serve as a means of
intimidating others who might consider
applying for exit visas.

In the last month, two Soviet Jews
have been tried on spurious charges and
sentenced to 5 and 3% years imprison-
ment respectively. A third trial is sched-
uled for December 17. Other trials are in
preparation. Each trial is held against a
Jew residing in a different city, so that
the other Jewish residents of that local-
ity will be warned of the fate which may
befall them if they too apply to emigrate.
In each case the real “crime” of the
accused is his application and efforts to
emigrate from the Soviet Union.

Aleksandr Feldman, of Kiev, who ap-
plied to emigrate 2 years ago, was the
victim of a contrived EKGB—secret
police—plot. Feldman was followed home
one day by two KGB agents and a
woman. The woman started fo scream.
The two KGB agents arrested Feldman
in the presence of the deputy head of
the local KGB who conveniently hap-
pened to be there. They told him he
could plead guilty to having either beaten
or raped the woman; Feldman refused
both pleas. He was tried on November 23
and found guilty of “malicious hooli-
ganism.” Feldman’s appeal is to be heard
imminently. If the appeal fails, he will
spend the next 35 years in a labor camp.

Leonid Zabelishensky, an electrical
engineer from Sverdlovsk, is scheduled
to be brought to trial December 17. After
applying in November 1971, to emigrate
to Israel, he was immediately dismissed
from his job. He has been kept by the
Soviet authorities from working in his
profession ever since, although he has
obtained menial jobs. He is being brought
to trial on the charge of “parasitism”
since he has been unemployed for several
months—albeit his wife works and earns
a substantial income.

I have sent telegrams to Ambassador
Anatoly Dobrynin; to the prosecutor and
judge in the Zabelishensky case: and to
the appropriate judge and Ukrainian
Communist Party head on behalf of
Aleksandr Feldman. I have urged each
of these officials to dismiss the charges
against these two men, whose only erime
is their desire to emigrate, and to allow
them to join their families in Israel.

WORLD FOOD PROBLEMS

Mr. McGOVERN. Mr. President, it was
my pleasure to address a conference on
national food policy sponsored by Gov.
Milton Shapp, of Pennsylvania, on De-
cember 6. At that conference, one of the
outstanding speeches was delivered by
Tony T. Dechant, president of the Na-
tional Farmers Union.

Because Mr. Dechant speaks as a rec-
ognized leader of an important sector of
the agricultural community, and because
his views reflect a true national interest
and a humanitarian interest, I ask unan-
imous consent that his address be printed
in the RECORD.

There being no objection, the address
was ordered to be printed in the Recorb,
as follows:
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AppREss 8Y ToNY DECHANT

This conference 1s timely. Our country
desperately needs a national food policy.

This is a time of multiple crises for our
country.

The energy crisis confronts every citizen
with transportation bottlenecks and ex-
posure to the winter's cold.

Our national economic crisis of rising un-
employment ‘and rampant inflation threat-
ens every family.

Our crisis in forelgn relations, springing
from the deterioration in the confidence of
our traditional friends and allies, Is un-
dermining the patterns of International co-
operation that were so carefully nurtured,
with American leadership, since World War
II, and threatens to plunge the world into
the chaos of bi-lateral “big deals” and nar-
row nationalistic self-seeking that brought
first worldwide depression and then World
‘War in the 1930's.

No less grave than any of these is our na-
tional food crisis.

The United States today is dangerously
short of food.

What is worse, we are dangerously short
even of farmers. We are dangerously short
of farming capacity—of machinery and
breeding stock and production supplies. We
are dangerously short, above all, of morale
among our farm people. All this portends
that our danger will grow worse unless we
correct its cause.

Today's food crisis is a direct consequence
of the agricultural policles of the Nixon-
Butz regime.

I hope consumers and their representa-
tives will pay close attention to thls con-
ference. Surely the interest of consumers in
food policy should be no less than that of
producers—although I am afraid the farm-
ers In America have done their jobs so well
throughout most of the past generation
that consumers have come to take their
abundant food supply for granted. If the
complacency of consumers is now at last
overcome, then the national food crisis that
confronts us today will have started to create
one of the indispensable conditions for re-
solving 1it.

"“FARM PROGRAMS' ARE FOOD PROGRAMS

Consumers need, first of all, to recognize
that farm programs are FOOD Programs.

In just a few short years, the regime of
President Nixon and BSecretary of Agricul-
ture Butz has wrecked our national farm
programs, which were bullt with bi-partisan
supportt and leadership during the past
forty years. This heedless and Irresponsible
wrecking operation has brought the nation,
and farmers and consumers together, to the
food crisis of today.

The first major blow was enactment of the
1970 Farm Act, after a bitter fight in Con-
gress. This legislation was engineered by the
Nixon White House with ruthless use of the
veto threat. It has been praised to the skles
by both Nixon and Butz. It empowered the
Nixon Administration to further ercde farm
prices, and to complete the wrecking of two
indispensable features of an adequate farm
proegram:

1. It wrecked the “ever-normal granary”
machinery for building and managing re-
serves of baslc farm commodities, by forcing
commodity loan rates far below the level of
viable returns to producers, and by “dump-
ing” the last remalning CCC-owned stocks
onto the market in a ruthless effort to break
farm prices.

2. It wrecked the government's capability
to manage supplies of storable commodities,
80 as to keep reserves at reasonable levels,
at costs that would be reasonable and ac-
ceptable.

The next step was the recruitment by
President Nixon of Earl Butg, a long-time
agri-business politician, as Secretary of Agri-
culture,
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Butz set out with flamboyant vigor to ex-
ploit the programs of the Department of
Agriculture to further the Nixon election
campaign. He boasted that he would “spend
money like a drunken saflor” and he did. It
would have been a lot better for the coun-
try—and for both farmers and consumers—
if he had stayed sober. The country will be
a long time getting over the hang-over.

RECORD SPENDING BY BUTZ

It is falr to wonder what a long-time en-
emy of farm programs, as Mr. Butz has been,
would find to do during an election year
that would be helpful to the Administra-
tion's cause among farmers who over-
whelmingly believe in farm programs. But
Earl Butz showed that he is not a man to
be swayed by prineciple when he has a polit-
fcal motive to satisfy.

In the 1972 election year, Secretary Butz
spent more money than any Secretary of
Agriculture in history to pay farmers to idle
the biggest acreage of land ever kept out of
production under government programs.
How's that for a long-time critic of farm
programs?

More than $3) billlon was paid out to
farmers in 1972, to keep 63 million acres out
of production.

That’s about two times as much as the
annual expendifures on comparable pro-
grams throughout the Kennedy-Johnson Ad-
ministration.

The American cropland that was Ekept
idle in 1972 totals more than all the crop-
land in the entire United Kingdom. It
amounts to about one acre out of five of all
the cropland in the USA.

It would have cost less for the govern-
ment to buy the entire production from that
land, if it had been cropped instead of held
idle, and either stored it for a food reserve,
or shipped it overseas under the Food for
Peace program.

TODAY’S FOOD CRISIS WAS RESULT

This “drunken sailor" binge, and the Wa-
tergate activities, and unprecedented cam-
paign spending, and lots of other things
worked together to win the election for
Richard Nixon in 1872,

But among other consequences, it ran the
USA—and the world—straight into the worst
food shortage emergency since World War II.

The extent of today’s food shortage is be-
ing understated and covered-up by the U.S.
Department of Agriculture.

The U.S. Department of Agriculture con-
tinues in public to uphold its estimate of 250
million bushels as the total amount of wheat
that will be left over at the end of this mar-
keting year next July 1.

This would be the smallest reserve since
the world food emergency at the end of World
War II, But then America’s and the world's
populations were far smaller. More than a
billion people have been added to the human
population since then, and the requirements
for domestic consumption and for export
have gone up even more.

SHORTAGE WORSE THAN OFFICIALS ADMIT

But the finer print in USDA's own reports
reveals a far more desperate situation even
than this,

A careful search and review of the govern-
ment's own reports on wheat production,
wheat stocks, domestic consumption esti-
mates, shipments already made overseas, and
reports of overseas sales, shows that the total
wheat supply In the United States will be
down to the vanishing point by the end of
this marketing year.

Indeed, these detalled reports show that
the entire U.S. supply of three of the five
major types of wheat have already been over-
sold—and this includes our main bread-
wheat type.

The total carry-over that is indicated by
these government flgures is around fifty
million bushels. This would be by far the
smallest ever recorded in the United States.
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It is less than the practical minimum, be-
yond the point at which the trade and
processors’ “pipe lines” can really be cleaned
out.

What does this mean to consumers? What
does this mean to our country? What does it
mean to the world?

It means simply this:

A short crop in 1974 would catch America
with no wheat reserve to fall back on.

A short grain crop anywhere on earth—
or a natural disaster anywhere on earth—
or an international military crisis anywhere
on earth—would catch America short of one
of its most valuable resources.

A world grain crop like that of 1972 would
doom millions to starvation.

And even if the best we can hope should
happen, today's food shortage is making
short-run and long-term trouble for both
consumers and farmers, and for our national
interest.

It is stimulating competing production. It
has greatly encouraged our export customers
to seek self-sufficiency in food. It has created
costly and wasteful inefficiencies and dis-
locations in other agricultural and food in-
dustries.

NIXON THREATENS TO END FARM FROGRAMS

So much for the Butz Binge of '72, and
the headaches that have followed. Let's look
now at the third Nixon blow to wreck our
bi-partisan national farm and food pro-
grams.

The blow fell very early on “the morning
after” the Butz Binge of 1872. Shortly after
Inauguration Day, in February 1973, Nixon
called for all farm price and income support
programs to be eliminated within three
years.

Remember, this was when Nixon was riding
high. This was at the time he was impound-
ing funds appropriated by Congress, thereby
imperiously abolishing legally-constituted

government activities. This was when Nixon
was nullifying laws that had been passed by

Congress and signed by the President himself
shortly before the election, and daring Con-
gress to try to impeach him if they didn’t like
it, This was at the time the Attorney Gen-
eral was dispatched to serve notice on Con-
gress that Nixon claimed the power to au-
thorize any employee of the Federal Gov-
ernment to refuse to testify before any Con-
gressional committee on any subject.

Nixon's declaration that all farm - price
and income support programs should be
eliminated within three years was the high-
tide mark of the Nizxon-Butz enmity against
farm programs

It is that enmity agalnst the very principle
of public farm programs that is the source
of today's food crisis. It is'a prejudiced point
of view that has learned nothing from 40
years of consclentious bl-partisan effort in
our country to build the strong and produe-
tive agricultural system and the abundance
of food that to this moment has been the
envy of the world.

It has forgotten nothing, nor forsaken any-
thing, of the dogmatic, fanatical, hysterical
obstruction that was mounted down through
four decades against governmental programs
to promote soil conservation, and rural elec-
trification, and farm price stability, and
commodity supply adjustment, and an “ever-
normal granary’” to protect the American
people and our export customers against the
variations in crop ylelds that every sane man
and woman knows will continue to vex man-
kind.

It is the same old enmity that plagued the
efforta for a strong American agriculture
made by Franklin Roosevelt and Henry Wal-
lace and Charlie Brannan and Harry Truman.

It has no kinship with the Republican
tradition of Charles McNary and Clifford
Hope and George Alken—all of whom, with
many others, were sincere co-partners in
developing the national farm and food policy
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that the Nixon Administration has now re-
duced to wreckage.

It is a relic of the troglodytic forces which
resisted the New Deal In everything it did,
and which to this day objects to the reality
of the Twentieth Century.

That, my friends, is the root from which
our national food crisis has sprung.

And that is what still stands in the way
today of overcoming the nation’s food crisis.

FARMERS FEAR PRICE COLLAPSE

Most of the time Nixon and Butz have
managed to mask their basic hostility to the
very principle of public farm programs. Here
as in other things, the advice of Nixon's one-
time chief mentor in governmental and
political business, John Mitchell, is apropos:

“Judge us by what we do, not what we say,”
sald Mr. Mitchell.

So too is the theory of one observer that
Nixon systematically follows a tactic of
“Victory through Fallure”—of wrecking a
program he secretly despises by pretending
to embrace it, then mismanaging it so badly
that the whole idea loses public support.

From the viewpoints either of farmers or
consumers, the enmity of the Nizxon Adminis-
tration toward public programs to stabilize
food supplies and farm prices Seems sense-
less. But it does make a kind of sense to the
glant multinational agri-business corpora-
tions which dominate the world's grain trade
and processing.

They profiteer on the consumers in the
times of boom. They profiteer on the farmers
in the times of bust,

These are the constituents of Mr. Butz;
and they are the political allies of Mr, Nixon.

And that's precisely what's scaring Ameri-
can farmers today. That’s what's holding
them back from the all-out attack upon the
world's food shortage that our natlon needs
and farmers themselves would want to make.

The farmers of the United States are simply
scared to death that the Nixon-Butz agri-
cultural policies are heading stralght into
a mammoth bust in farm prices.

The agricultural law enacted in 1978 is
some protectlon—but it is not enough.

In the first place, Nixon and Butz fought
tooth and toe-nall with their veto threat
to keep the bill's low target prices down.
They succeeded all too well.

They succeeded too well also In Ekilling a
meaningful provision to adjust target prices
to keep pace with increases in costs of pro-
duction.

In the second place, farmers do not trust
the Nixon Administration to keep faith with
the intent and spirit of Congress as expressed
in the 1973 farm law. This mistrust is held
with good reason, after the impoundments
of funds and the nullification of lawful pro-
grams that were experienced only a few
months ago.

And in the third place, Nixon's erratic, vio-
lent, and unpredictable use of price controls,
export embargoes, increases in imports, and
other economic powers, leaves farmers scared
to death that still-unimagined new dangers
might be sprung on them tomorrow.

CONFIDENCE NEEDED TO BOOST FOOD

Farmers are patriotic. Farmers recognize
that the nation’s interest as well as their own
requires abundant production. We must have
agricultural products for export in order to
maintain our country's economie, political,
and military credibility in the world. We
must at all costs provide enough to eat for
our own people.

But ebundant jarm production takes a lot
of doing. It takes a lot of doing just to main-
tain normal production. It takes much more
doing to get the increased production that is
now needed.

Farming an extra acre along with every
four that was cropped in 1972 won't just hap-
pen. It will take a lot more labor, a lot more
machines, a lot more fuel, a lot more ferti-
lizer, a lot more of borrowed money at high
interest rates. Remember—this additional
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land represents more acreage than all the
cropland in the United Kingdom, or in any
other country in the world except for a hand-
ful of the very biggest.

Some of the added cropland can be farmed,
and it will be farmed, some of it by “over-
time"” work without much added machines
or workers.

But for the most part, farming resources
are already stretched about as thin as they
can go. Farmers have to look ahead before
they open up new acreage. They will have to
pay back the money they borrow to buy new
machines, with interest—and that won't be
done in a single year, nor in two or three or
four. They will have to pay higher wages to
get the farm boys who have gone for city
jobs to come back to farming. And theyll
have to pay more for fuel and fertilizer and
everything else they need.

And when farmers today look ahead under
Nixon and Butz, they're simply scared out.

What they see is a national Administra-
tion that is publicly committed to the ideal
of collapsing farm prices “to clear the mar-
ket™ In times of surplus.

What they fear is the near certainty, so
long as the Nixon-Butz policles prevail, of a
calamitous worldwide farm price crash, pos-
sibly as soon as 1974, almost surely by 1976
or 1976.

The government's own reports show the
results of the farmers' colossal lack of con-
fidence in the Nixon-Butz policies:

Milk production has fallen every month
for a year and is now 5 percent below a year
ago,;

Meat production is far behind last year and
despite a recent brlef recovery 1s still 2 per-
cent below & year ago;

Placements of cattle in feedlots—which
foretells the beef supply six months from
now—are running far below a year ago.

Even the production of grains on the addi-
tional land that was “freed” by the Depart-
ment of Agriculture for production this year
did not actually increase output as much as
was expected. And it is far from assured as
yet that production of grains will be in-
creased substantially in 1974, despite all the
new acreage that has been released. How can
we turn this around?

How can we surmount today's food crisis,
and then move on to achieve long-range as-
surance of enough to eat for all of us, at
prices that are fair both to consumers and
to farmers?

Both the short-run and the long-run solu-
tions should start at the same place.

We must have a responsible, workable,
equitable, and positive new national food
policy to replace the wrong and dangerous
policies of the Nixon Administration.

This new policy must be understood and
supported by the public, by consumers as
well as farmers, and it must be executed
falthfully and effectively by our government.

FOOD RESERVES NEEDED

Fortunately, we don't need to start from
scratch to Invent suitable implements for
making such a national food policy work.

A caution is in order against ylelding to
fadism in seeking solutions to our problems.
‘Even the most ancient of lessons is not in-
validated just because some have ignored, or
forgotten, or still refuse to learn it, The Old
Testament, in the story of Joseph of Egypt,
provides the best lesson yet for dealing with
year-to-year variations in agricultural ylelds.
There’s no need to hunt for some shiny new
gimmick, We need simply to store the sur-
plus of the fat years to use during the short-
age of the lean years. And that brings me to
the first point In what I suggest is an ap-
propriate national food policy for the United
States:

1. The government should be made respon=-
slble and be empowered to maintain a mod-
ern, fully-adequate *“ever-normal granary"
to provide ample reserves of baslc foodstufls
for use in times of emergencies and shortage.
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NEED PRICE, SUPPLY STABILIZATION

In resolving the problems and correcting
the damage from violent fluctuations In
agricultural prices, which spring straight
from the organic nature of agricultural pro-
duction, the best mechanism yet designed is
also an old and familiar one—the non-re-
course commodity loan.

The non-recourse commodity loan is one
of the main means whereby farmers’ prices
for basic storable commodities have been
supported and stabilized under the farm
programs of the past forty years. Briefly,
the government announces that it will ad-
vance a stated amount per bushel or per
pound to the farmer, with his commodity to
be pledged as collateral, If the market price is
favorable, the farmer may pass up the govern-
ment’s offer and market his produce. Or he
may take out a loan, walt until the market
price rises after the harvest-season glut, then
pay off the loan and market his product at
the better price. Or if the market fails to rise,
he may simply surrender the collateral to the
government when the loan comes due, with
no further recourse by the government
agalnst him,

Beware of the slanders agalnst this essen-
tial element of a sound farm and food pro-
gram that have been spread abroad for &
whole generation by those whose self-inter-
est lies in the jungle economy of boom and
bust!

A commodity loan program can readily be
operated so as to maintain a general range
of prices around the desired standard for
the commodity, with full freedom for dif-
ferentials reflecting quality, location, and
other factors to be set in the market place.

And as for long-term allocations of farm-
ing resources between this commodity or
that, this toco can be accomplished much
more smoothly and efficiently in conjunc-
tion with a well-administered commodity
loan and “ever-normal granary" program
than by the real market-place of violent
booms and busts, as distinguished from the
fllusory “unseen-hand” ideal of the free-
market romanticists.

Another virtue of the commodity loan sys-
tem is that it helps to stabilize agricultural
price levels generally by providing stability
in the price and supply of major feedstuffs
for livestock and poultry, and by establish-
ing a stabilized level of alternate returns to
producers of other crops which compete with
the basic crops for the use of land,

This, then, is the second point that I pro-
pose for a national food policy for farmers
and consumers:

2. Non-recourse commodity loans should
be offered to farmers for basic storable farm
commodities as a primary means of support-
ing and stabilizing agricultural and food
prices.

Another ancient goal of civilized mankind
is equity. For farmers, “equity” Is spelled
PARITY.

Here again, the cynics of the boom and
bust persuasion have used ridicule and dis-
tortion to kill the commitment to equity
that resides in the heart of every religion
and every good man’'s consclence.

FARMERS NEED AND DESERVE "“PARITY"

The concept of parity for farmers—the
idea that farmers should be entitled to re-
turns for their labor, their managerial ef-
forts, and their investments, on a par with
the returns enjoyed by their fellow citizens
for comparable efforts and resources, is an
ancient one. It is among the very oldest that
Congress has sought to define in law.

The “parity index" is the ancestor of the
cost-of-living index, which is incorporated in
one way or another in countless labor wage
contracts and other economic Instruments—
including those affecting the salaries and
pensions of bureaucrats and Congressmen.
The parity index is as up-to-date as the
cost-of-living index or any other statistical
measure in common use—notwithstanding
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the misleading jeers from the farmers' de-
tractors about its venerable beginnings.

And as much as any other, the parity in-
dex can be kept fully up-to-date and rele-
vant to the realities of farmers’ costs.

The real issue is whether farmers should
be accorded equity in our economy. And here
the modern verdict of our modern soclety
must be afirmative, more surely today than
ever before.

The third point, then, in our national food
policy should be:

3. The government of the United States
should reaffirm its commitment to the goal
of parity prices and parity of incomes for
farmers, and that commitment should be
implemented at last by positive action, by
supporting and stabilizing farm prices at
100 percent of parity.

Provisions for adjusting supplies to needs
have been another target of propaganda at-
tacks against farm programs. Copious tears
are shed in the name of farmers “victimized
by government regimentation.” But their
true source is the eyes of the crocodile, who
hopes to find his treasure in the “bust" of
unmanageable farm surpluses. Farmers
themselves usually vote for farm program
acreage allotments and marketing quotas in
officially-conducted referenda by margins
above nine-to-one.

EFFECTIVE “SUPPLY MANAGEMENT" NEEDED

“Supply management'” both of products
output, and of labor input, is a routine
function in virtually every major industry.
Supply management is no more nor less
than essential industrial discipline, a primary
obligation of sound business management. If
there 1s an issue of principle, it is whether
a large number of independent farmers may
use the means of a government program to
discipline the output of their product accord-
ing to publicly approved standards, or must
be destroyed in the chaos of boom-and-bust
until a few glant successors gain the power
to do it privately.

Here again, the small inefficiencies that
accompany measures to adjust farm produc=
tion to needs are far out-weighed by the
short-run and the long-run advantages to
farmers and the public. And this is the fourth
point in a national food policy:

4, Farmers should be empowered, through
acreage allotments and marketing quotas or
other suitable means, to adjust their pro-
duction when necessary to avold the accumu-
lation of unwanted surpluses and to avold
waste and excessive program costs.

Our nation's agricultural interests and food
needs are interdependent with those of other
countries. Our farmers must compete with
the farmers of other countries for both for-
elgn and domestic markets. Our consumers
must compete too, with consumers in other
countries for many major foodstuffs.

NEED WORLD FOOD POLICY TOO

For all the reasons that the United States
needs a national food policy, the people of
America need also a world food policy.

Every modern country has its national food
and agricultural policies, The needed next
stage in formation of a world food policy is
to harmonize the national food policies and
programs of the major trading nations.

Fortunately, this next step need not be
as difficult as it is significant.

We have had more successful experience
with internation cooperation in food produc-
tion, food distribution, and food marketing,
than in any other industry. As long ago as
the aftermath of World War I, Herbert
Hoover administered for the government of
the United States the largest food ald pro-
grams the world had seen up to that time.
In World War II, we co-operated Intimately
with our allles to make American food power
count to the maximum in helping to win
the war, Again in the aftermath of the second
world war, American food saved millions In
Europe from starvation, sparked devastated
economies onto the road to recovery, and
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prevented political and social collapse. And
through our Food for Peace program Ssince
1954, our government has cooperated closely
with a hundred countries to supply and
distribute food ald and to stimulate economic
and market development.

In all those activities, the role of the
United States has been something in the
nature of “chief benefactor” in mainly bi-
lateral country-by-country relationships
with other governments.

But we have had considerable and success-
ful experience also with International com-
modity agreements, under which several
countries deal with us and each other more
or less as equals,

Basically, an Iinternational commodity
agreement is a bargain between a group of
buyers and a group of sellers. The goal is
to agree on prices and other terms that are
considered fair both to importing countries
and to exporting countrles, and then to
insure that they are carried out.

The enemies of farm price support pro-
grams are enemiles also of International com-
modity agreements—and for the same
reasons.

The International grain and food and feed
traders know no nationality. They have no
compunctions about breaking the price for
farmers in one country with cheap surplus
products from some place else. Nor do they
hesitate to short one country's consumers
of food in order to turn a bigger profit some
place else.

Above all, they want the marekts to stay
“free". Free to “bust” most of the time, as
it usually turns out. But free to ‘‘hoom”
too, when a natural disaster or other calamity
occurs. For they are best able to play the
angles and to profiteer from wild swings in
prices.

International wheat agreements have been
negotiated and operated during most of the
past twenty-five years. Grain trade critics—
echoed by the Nixon Administration—charge
that the wheat agreements work “only when
they're not needed”.

That is flatly untrue. Exporting countries
have sold hundreds of milllons of bushels
of wheat at prices below the world market
in keeping with their guaranteed maximum
prices when supplies became scarce. And on
the other hand, more than a billion bushels
of wheat at a time were held in storage in
the United States and Canada and out of
the world market to keep the prices well
above the agreed minimum price when sup-
plies outran demand.

The only genuine fallure of an interna-
tional agreement on wheat occurred in 1969,
within a few months after the Nixon Ad-
ministration took office. The Nixon Admin-
istration deliberately pald subsidies to ex-
porters of 30 cents per bushel, thereby break-
ing the minimum price floor and wrecking
the agreement.

It is true that a new International grains
agreement, covering wheat and feed grains,
will need to be improved to deal with
changed world trade conditions. Provision for
equitable eharing of the costs of maintain-
ing reserves is most important.

But ambitious as it is, an International
grains agreement is a practical and realistic
goal. Every country that’s needed for an in-
ternational grains agreement to be workable
is In favor of 1t—with the solitary exception
of the USA. And there are signs that the
Nixon Administration's hold-out position
may be weakening, however grudgingly.

This brings me to the fifth point that I
consider essentiz]l in a national food policy:

5. Participation by the United States in
negotiating and operating an international
grains agreement under which importing and
exporting countries agree to support trade In
grains within an agreed range of prices, and
to cooperate In regulating the flow of grains
into world trade, bearing the costs and re-
sponsibility for maintaining reserves, and
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sharing in food aid to needy people in disas-
ter areas and in the poor countries.

Now there's just one more vital point, In-
deed, it is the vital point—vital not only for
food, but for survival.

NEED REVIVAL OF COOPERATION AMONG NATIONS

The period of history that began during
World War II has been notable for many
things. One that we too easlly forget 1s the
remarkable degree of international coopera-
tion that has been developed under Ameri-
can leadership in the world. We have had
troubles and disappointments and there is
yet much sorrow and suffering in the world,

But this time has brought to us, and to
the peoples of our allies and our former
enemies in Europe and Asla, an unprece-
dented era of prosperity, of deepening soclal
and economic interrelationships, and of the
spread of the rule of law and civility in trans-
actions between us.

Today this pattern of international co-
operation Is stralned as never before. Much
of the fault may be others’. But in any case,
the leader and the preeminent national
power among our frlends, we bear the large
responsibility for setting the example and
glving direction to our common cause,

Today more than ever before, we need to
cooperate, particularly with the nations of
Europe and Asia that are our traditional
allies, We need to bring the USSR and China
firmly into our system of international co-
operation, and resist their natural tempte-
tion to try to play one off against the others,
And we need to draw in also the poor coun-
tries with their huge numbers of hungry
people.

The world energy crisls surely brings to
the fore a lively sense of the danger to us
all if we should return to the pre-War coun=
try-by-country maneuvering and dealing for
narrow advantage that degenerated into
worldwide depression and then to war.

We and our economic and cultural and
political allies literally must cooperate or
die—die out at least, as modern, prosperous,
progressive societies. The closest parallel to
our present danger is the worldwide depres-
sion of the 1930’s.

A severe economic depression of such a
scale obviously would affect massively the
supply and demand for food. It would over-
whelm anything else that might be done to
affect farm prices and food consumption,

BEST WAY TO BETTER FOOD SITUATION

What we stand to gain from revitalized
International cooperation is every bit as dra-
matically appealing as the dangers, if it fails,
are disheartening.

Better diets and better nutrition for hun-
dreds of millions of people have been in the
forefront of the advances secured within our
community of international trading partners
since the end of World War II.

It is often charged, for example, that the
Kennedy Round of trade negotiations ac-
complished little benefit to American agri-
culture. But this is a myopic and narrow
minded disportion: It takes account only of
the advantage that might be gained by
farmers of one country in their competition
with other farmers. It overlooks the truly
significant value to agriculture of expand-
ing trade—the enormous increase in total
demand for food that is generated by rising
employment and higher incomes. Indeed, the
real results of the Eennedy Round in gains
for agricultural trade have exceeded the
wildest expectations.

An immediate next priority must be to
expand effective demand for food among the
nearly-half of mankind who are still mal-
nourished and underfed. The way to do it 1s
simply to do more—and better—and more
widely—of what we have done so successfully
for a generation among our closest allles.

Most of the attention given to food sup-
ply in consideration of food problems is sim-
ply misplaced and futile. It is the abllity
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to demand food in the marketplace—"pur-
chasing power"—that usually decides wheth-
er one may eat or not. Farmers of, every
country have learned all too well the
familiar paradox of hunger in the shadow
of unmarketable surpluses. Correction of in-
adequafe demand will work automatically to
correct inadequacy of supplies. When the
farmers know the customers can pay, they
will soon enough find ways to produce. But
surplus supplies don't automatically—
or even easily—assure increased consump-
tion. Even in the United States, we had per-
haps the greatest number of malnourished
people in our history in 1960 at the same
time we had-time record “surpluses” of food.

The most useful and urgent measure that
is needed to improve food supply and nutri-
tion for the world’s hungry is to create em=
ployment for the breadwinners,

The forthcoming trade negotiations should
shift their primary emphasis to expanding
the opportunities for the less-developed
countries to increase their exports to the
markets of the rich.

This, then, should be the sixth and final
point in a sound national food policy:

6. The United States should reassert its
leading role among the non-communist
countries of the world, and should seek their
renewed commitment to the principles and
practice of international cooperation with
special immediate emphasis upon expand-
ing trade with the underdeveloped countries.

What I've had to say on the subject of
“national food policy” will seem to range
over nearly the full scope of public affairs.
That should not be surprising. Food, after all
is even more vital to human activity than
petroleum, when you get down to it. Food
seems a routine matter only when there's
plenty of It. Gasoline and fuel oil seemed
routine affairs too, only a few weeks ago.

But new realities are themselves
felt in the world these days. One of them
is that food—and farmers—may no longer be
taken for granted, not even in the USDA.

CLEARCUTTING

Mr. NELSON. Mr. President, tradi-
tionally, we have viewed the land and its
resources as commodities to be exploited
at will, with little concern for wvalues
other than that of immediate economic
vield.

The pollution crisis, the damage to the
landscape from coast to coast, and now,
the energy crisis, ought to be lesson
enough that we must become wise stew-
ards of the land, the water, the air, of all
the resources on which life and civiliza-
tion depend.

No writer in America today has more
persistently and effectively argued for
the need for a national ethie of environ-
mental stewardship than Michael Frome,
conservation editor of Field & Stream.

In a recent article for Business & So-
ciety Review/Innovation, Mr. Frome ad-
dresses the issue of forest “clearcutting,”
another example of stripping the land
for maximum short-term economic ben=-
efit with minimum long-range ecological
concern.

Mr. Frome eloquently argues for tight
curbs on the growing practice of clear-
cutting, confining this method to ex-
perimental uses until it can be deter-
mined whether it represents meaningful
progress from any point of view.

Mr, President, I ask unanimous con-
sent that Mr. Frome's thoughtful article
be printed in the REcorb,

There being no objection, the article
was ordered to be printed in the Recorp,
as follows:
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OnLY Gop Can MakKE A TrReg, Bur ANY CoR-
PORATION CaAN CLEARCUT A FOREST
(By Michael Frome)

The practice of clearcutting timber on
public and private forests has become the
subject of heated debate, both nationally
and in various reglons of the country—as
well it should, considering the high stakes
in economics, ecology, and esthetics. Con-
troversles have arisen over the management
of the California redwoods, the Douglas fir
forests of the Paclific Northwest, spruce for-
ests of southeast Alaska, lodgepole and pon-
derosa plne forests of the Rocky Mountains,
the hardwood forests of the Northeast, and
the mixed hardwood-pine forests of Appa~-
lachlia and the South. Within the past three
years, hearings on clearcutting have been
conducted before committees of both houses
of Congress. Reports and studies have been
made by the Council on Environmental
Quality, the United States Forest Service,
deans of forestry schools, and concerned citl-
zen groups. Yet there ls still no resolution
of the debate.

What is clearcutting? In an editorial ap-
pearing in its April 1972 issue, the magazine
Field & Siream presented this blunt ap-
praisal of the practice:

“It is a method of harvesting trees which
causes complete devastation. It 1s more
harmful than a forest fire. The land is
churned up over vast areas by big machin-
ery. Every tree is cut down and most of the
surface plants are killed. Until grasses and
shrubs can get started again, the land is
wide open to extreme erosion, Timber com-
panles prefer this method of harvest because
it i1s cheaper than cutting selected mature
trees and leaving the remainder unharmed
and because having once destroyed a mix-
ture of kinds of trees on a certain tract they
can plant one type of tree, which they pre-
fer. These trees are planted in neat little
rows, all standing the same height and all
reaching maturity at the same time for an-
other cutting. But it 18 no longer a forest
any more than an orchard is a forest, There
are no open grassy glens, no bushes, no aspen
or alders. Everything is crowded and shaded
out by the trees, and for the major part of
the growth years of the trees there is little
food for animals or birds, It is a sterile sort
of forest designed by a computer.”

Quite different descriptions of clearcutting
are offered by its advocates, who Include,
in addition to most of the forestry pro-
fession, large corporations holding invest-
ments In timber lands or in mills.

“It is efficlent, economic, and in general
produces forest products and resources useful
to man,” declared Dr. Eenneth P. Davis of
Yale University, president of the Soclety of
American Foresters, while testifying before
a Senate committee in 1970. The immediate
consideration was a proposed moratorium on
clearcutting in the national forests, as urged
by citizen conservationists. To halt clear-
cutting, he warned, “would place an un-
warranted and disruptive resiriction on using
a proper and, in many situatlons, necessary
method of managing forest lands.”

Edward P. Cliff, Chief of the Forest Service,
addressing the National Council of State
Garden Clubs in May 1865, declared that
the practice “is something like an urban
renewal project, a necessary violent prelude
to a new housing development. When we
harvest overmature, defectlve timber that
would otherwise be wasted, there is bound
to be a temporary loss of natural beauty.
But there is also the promise of what is to
come: a thrifty new forest replacing the old,
The point is that there often must be a
drastic, even vioclent upheaval to create new
forests. It can come naturally—eand waste-
fully—without rhyme or reason as it has in
the past, through fires, hurricanes, insects,
and other destructive agents. Or it can take
place on a planned, purposeful, and produc-
tive basis.”

Mr. CUff served as Chief Forester from
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1962 to 1972. Under his aegis clearcutting
came of age; he defended and promoted it
with fervor. “For the young, ‘citified,” articu-
late part of our citizenry,” he declared before
the Pacific Logging Congress of 1966, “it is
especlally easy and natural to get stirred up
about outdoor beauty, recreation, wilderness,
vanishing wildlife specles and environmen-
tal pollution. It is not likely that very many
know or even particularly care much about
how timber Is grown, harvested, and used
to meet their needs.” The Chief likened ac-
celerated timber cuttlng through modern
technology to gardening, or farming of field
crops. “Wild old stands have pristine beauty
which is instantly felt and appreciated,” he
wrote in the 1967 Yearbook of Agriculture.
“But a newer forest, man-planned and man-
aged and coming up sturdily where century-
old giants formerly stood, also has its brand
of beauty—similar in its way to the terraced
contours and the orderly vegetative growth
upon well-managed farmlands."

The clearcutting concept, as enunciated by
Dr. Davis and Mr. Cliff, plainly emphasizes
the anthropocentric—the design of nature
for the use of man; it rejects the notion
that resource managers must “think in
ecosystems"—that they must relate every
decision and every action to the entire com=-
plex plcture rather than to an isolated com-
ponent of the ecosystem, let alone to con-
siderations of expediency or short-term
economlc returns. It denles the principles
evoked by Aldo Leopold, forester of another
generation and yet a ploneer of today’s eco-
logical movement, who wrote: ““The land is
one organism. Its parts, like our own parts,
compete with each other and cooperate with
each other. The competitions are “as much a
part of the Inner workings as the coopera-
tions.”

YELLOW JOUENALISM

Clearcutting’s bias toward commodity pro-
duction in the short run, rather than toward
protection of the resource in all its aspects
for the long run, is often the main basis of
attack In the media. Strong criticlsms along
these lines in Field & Stream and other pub-
lications (notably the New York Times,
Reader's Digest, Atlantic Monthly, Des
Moines Register and Tribune and Montana
Daily Missoulian) have been summarily dis-
missed by spokesmen for the timber indus-
try, the forestry profession, and the Forest
Service with such epithets as “sensational-
ism,” “hit-and-run reporting,” and “yellow
journalism.” In a speech on “The Nature of
Public Reaction to Clearcutting,” dellvered
in February 1872, an official of the Forest
Service, John R. Castles, declared: *“Prob-
ably the most frustrating and insidious form
of pressure 1s that generated by irresponsible
or ill-informed news media people who seize
on unsubstantiated reports, half-truth
rumors, misinformation, or outright distor-
tions without checking them further.”

But the evidence, even from timber-for-
estry witnesses, appears to substantiate
charges that clearcutting is environmentally
pollutive and ecologlieally disruptive, as well
as designed prineipally for immediate profit.
In an article In the February 1972 issue of the
Journal of Forestry, for instance, Dr. David M.
Smith, professor of silviculture at Yale, de-
scribed the emergence of the new synthetic
forest: "“Combinations of herbicldes, pre-
scribed burning, and powerful site-prepara-
tion machinery made it possible, almost for
the first time, to start new stands entirely
free of the competition of preestablished
vegetation. In some localities, it has become
possible to contemplate deliberate efforts to
eliminate natural populations and replace
them with the planted products of conscious
genetic selections. . . . If takes no great wit
to see that within this frame of reference, the
optimum cutting practice will be that which
removes nearly everyhing that will pay its
way out of the woods. The future benefits
which might be derived from growth on re-
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served merchantable trees are quite intangl-
ble from this point of view."

Professor Smith went further, joining the
critics in thelr concern over damage done by
heavy machinery used in logging and site
preparation. “The vegetation can be swiftly
repaired,” he wrote, “but it may take cen-
turies or millenia to repair the kind of dam-
age to the soll that result from deep gouging
or scraping action. It is time there was more
concern for adapting the machinery to the
sllviculture and less resignation to the idea
that soil damage is an inevitable conse-
quence of practical forest operation.”

John McGuire, who succeeded Mr. CIliff as
Chief of the Forest Service, also conceded
in an Interview published in American For-
ests magazine of October 1972, that: “Roads
have been cut where they shouldn't have
been permitted. Erosions have followed that
make it impossible to get a forest of quality,
or even any forest, in that area again.” But
instead of talking about eliminating roads in
order to regain protection of the natural re-
source, he proposed construction of an addi-
tional 100,000 to 150,000 miles of highway in
the national forests, thus tending to give
credence to charges that the Forest Service
is the handmaiden of special economic in-
terests. Or, as Justice William ©O. Douglas
declared in his dissent in the Mineral King
case (Sierra Club v. Morton), issued April 18,
1972: “The Forest Service—one of the federal
agencies behind the scheme to despoil Min-
eral King—has been notorious for its align-
ment with lumber companies, although its
mandate from Congress directs it to consider
the various aspects of multiple use in its
supervision of the national forests.” In the
same message, Justice Douglas likened clear-
cutting to strip mining.

The most dangerous kinds of chemical poi-
sons, poured into the soil and seeping into
streams, are implicit tools of clearcutting.
Entomologists warn that a pure stand of
timber forms an ideal situation for damage
from insects and disease; infection is rapid
from tree to tree, and if one specles is de-
stroyed, there is nothing left. A monocultur-
ally managed forest, therefore, creates the
need for pesticides and herbicides. Ultimately
these chemicals do more harm than good,
for the blotic diversity is destroyed. Never-
theless, the Forest Service has poisoned mil-
lions of acres of public land, encouraged the
use of ecologically crude poisons on millions
of additional acres, and ignored pleas and
protests,

The general fear among environmentalists
is that more wood is being cut than grown
on both public and private forests. The tim=
ber industry called for increased logging of
the national forests—even though three-
guarters of commercial forest land is in pri-
vate hands—and the Forest BService re-
sponded by trebling its cutting of timber in
the period from 1950 to 1970.° Still, the in-
dustry wants the Forest Service to increase
production by accelerated cutting of old-
growth forests and by ecologically gquestion-
able programs of thinning and fertilizing. It
fought enactment of the Wilderness Act of
1964 and now opposes establishment of addi-
tional Inviolate wilderness, although such
areas stabilize soil and watersheds, provide
habitat for a variety of wildlife species, and
are cherished for recreational pursuits,

BALANCE OF WILDLIFE ENDANGERED

Justification of clearcutting is repeatedly
attemped on grounds that it produces more
game. “Actually, this is the strongest argu-
ment for clearcutting, because artificial open-
ings in the forest are a boon to wildlife,”
wrote Willlam E. Towell, executive vice-
president of the American Forestry Associa-
tion.

It is true that clearcuts produce quail
habitat, often where nonexistent before, and
that an abundance of deer browse is pro-
duced on many clearcut areas. Biologists note
that these benefits are temporary, however;
before many years, quail habitat and deer
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browse decline. Within ten years following
planting the pine canopy can be expected to
close; until thinning, this clearcut is of use
only as cover to wildlife. With increasingly
short cutting rotations, it s difficult to an-
ticipate how “mast” (foods such as berrles
and nuts) will be provided in the future for
turkeys, squirrels, and deer. Removal of mast
trees and cover is now destroying prime
squirrel and turkey habitat, and lack of mast
may reduce the carrying capacity for deer
after a relatively few years. In the sequence
of events, the clearing and conversion to pine
in natural pine-hardwood areas, or hardwood
areas with high deer populations, sometimes
induces destruction of planted pines by deer,
with the accompanying demand for hunters
to “bring the deer population into balance.”

Even though logging may improve deer
habitat, serlous disturbance eliminates such
species as spotted owls and pine martens,
which require old growth conifers for survi-
val. Birds actually furnish the cost efficlent
and least costly form of insect control in the
forest. It is their definitive function in pro-
viding, balance to the ecosystem. A single
woodpecker, for example, has been estimated
to be able to consume the larvae of 13,676
highly destructive wood-boring beetles per
year, It is falr to generalize that the more
numerous and varled the bird population of
a forest, the broader the spectrum of natural
insect control. John Small, executive direc-
tor of the Point Reyes Bird Observatory, a
California research organization focusing on
the ecology of nongame species, has reported
on an analysis of nine breeding-bird censuses
in coniferous forests in California, Colorado,
and South Dakota. The analysis showed that
25 percent of the total number of birds using
these forests are of species that nest in holes.
These hole-nesters require older trees with
some decayed portions in order to breed suc-
cessfully (and feed large broods of young on
destructive insects), although they forage on
trees of varlous ages. “Any forestry practice
producing solid stands of trees of the same
age reduces the diversity of bird species able
to breed, and this in turn severely reduces
possible insect control,” according to Mr,
Bmall. “Clearcutting 1s the most drastic
example.”

The South is perhaps being hit harder by
clearcutting than any other section of the
country. Vast areas that once supported
mixed forests have been reduced to even=
aged stands of pine, as like as apple orchards
or orange groves. The sole purpose in trans-
forming forests into farm lots is to provide
pulp and paper for an affluent, throwaway
soclety. “For a paper company, the obvious
objective of pine management is to produce
the largest volume of usable wood fibre per
acre,” wrote Henry Clepper in the August
1871 issue of American Forests, in describing
the operations of International Paper Co., &
timberland giant which owns 8 million acres
in the United States and Canada—including
5 million acres in the South—and controls an
additional 15 million acres under long-term
lease from the Canadian government. “To
attain this goal, foresters must control the
site, which is to say the forest environment.”

The Louisiana Conservationist in 1071 de-
scribed how this is achieved. Under a head-
line, “Flourishing Forests Threaten Wildlife,"
this state publication noted: “When the
stand reaches the desired stage of maturity
the entire timber crop will be cut and the
whole process repeated. To complete this
cycle anywhere from 15 to 80 years may be
required, depending upon the wood products
desired. Already thousands of acres in blocks,
ranging from 160 to well over 1,000 acres, have
been stripped of existing timber, bulldozed,
chopped, or burned clean, and then seeded
or planted with pine. The small stream bot-
toms which have historically supported hard-
woods are now the maln targets. They pro-
vide a last and most critical retreat for game
within the great sea of pine.”

The industry's design to transform the
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rural South into a man-dominated forest, or
massive pine factory, is embodied in a highly
publicized campalgn called “The Third For-
est.” According to the industry’s report, titled
The South’s Third Forest—How It Can Meet
Future Needs, there are now 24 billion cubic
feet of “cull’ trees—unwanted hardwoods—
which take space needed for “better” trees.
The removal of cull trees in order to provide
for future growing stock would constitute the
bulk of timber stand improvement on no less
than 90 million acres. Dr. George Cornwell,
professor of wildlife ecology at the University
of Florida, commented on this proposal as
follows:

“As wildlife habitat, cull trees usually mean
food (mast) and housing (den and nest). In
terms of natural beauty, most culls would
be more highly valued by the forest recrea-
tionist than the ‘better’ trees planted in their
places. Imagine my disappointment on learn-
ing that, after several decades of wildlife
managers’ pleading with forest managers to
retain these den, nest, and mast producing
trees for wildlife use, a major Southern forest
policy plan would call for their removal
throughout the Third Forest. This approach
to the cull tree is symptomatic of the recom-
mended silvicultural practices in the South's
Third Forest and would appear to reflect a
nearly total contempt for mnon-timber
values.”

Until the upsurge of recent years, clear-
cutting had been accepted as a silvicultural
practice only in certain short-lived forest
types which reproduce easily, such as aspen,
Jack pine, lodgepole pine, and some southern
pilnes. But it always had been applied in
small patches, so that surrounding trees
deterred hot, dry winds from desliccating the
forest soil, and were close enough to supply
the openings with seed for regeneration while
providing shade cover for young seedlings.
The more prevalent system of silviculture was
selective logging, or “selection-cutting.” Es-
sentially, this system is designed to follow
and fit into nature’s pattern of growth, ma-
turity, and decline by selecting individual
trees, or very small groups of trees, in order
to favor species tolerant of shade, or larger
groups up to gquarter-acre clearings to favor
specles Intolerant of shade.

With the advent of large machinery, how-
ever, clearcutting became a habit. It bagan
in the Pacific Northwest, on the basis of as-
sertions that Douglas fir, the most profit-
able—and hence most desirable—species, re-
produces only in full sunlight. Since then
clearcutting has spread to cover nearly all
forest types.

ECONOMICS AND ECOLOGY IN BALANCE

What alternatives are there to clearcut-
ting? Dr., Leon Minckler, professor of for-
estry at Byracuse Unlversity, who spent
twenty years on research for the Forest SBerv-
ice, insists that clearcutting is not the way
to go, that Eastern hardwood trees do re-
generate better through other techniques.
Other forest technicians, are now challenging
the idea that Douglas fir must be cut in large
blocks, In an article in the Journal of For-
estry for January 1972 Dr. Minckler wrote:

“For integrated uses (such as timber, wild-
life, watershed, recreation, and esthetics),
management should aim toward maximum
diversity and' minimum damage to the en-
vironment. This can be accomplished by
single tree selection, group selection, small
patch cutting of a few acres, or a combina-
tion of these. Clearcutting, on the other
hand, tends to minimize diversity and makes
it almost impo=sible to avold damage to the
site, to streams, and to esthetic qualities.
Most of all, it eliminates the forested char-
acter of a particular area for a long time.
Ecologleally it is & major disturbance. When
harvesting mature stands, clearcutting is a
cheap and effective way of extracting timber,
but the sacrifice of other values may be a
poor trade-off for cheap timber harvesting.
In immature or partially matured stands,
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clearcutting may not even be the cheapest
way of harvesting timber.”

According to Gordon Robinson, a veteran
California forester and consultant to the
Slerra Club, good forestry consists of grow-
ing timber on long rotations, generally from
100 to 200 years, depending on the species
and quality of the soil, but invariably allow-
ing trees to reach full maturity before being
cut. “It is not enough to have orderly flelds
of young trees varying in age from patch to
patch,” he declares. “In looking at a well-
managed forest one will observe that the
land is growing all the timber it can and
that most of the growth consists of high-
quality, highly valuable material in the lower
portions of large older trees. It will be evident
that no erosion is taking place.”

In short, while the corporate forester or
timberman may insist that trees can be har-
vested and cultivated like any farm crop. in
a genuine balanced-use forest immediate
values must be Integrated with long-range
protection of soil, water, wildlife, wilderness,
and scenery, and with assurances that har-
vested areas will grow more trees for future
timber needs.

Business has a natural and understandable
tendency to stress economies rather than
ecology when thinking about resources. But
land is an integral part of all life, and its
resources remain part of the environment.
In dealing with them, business needs to blend
ecology and economics in its thinking. No
landowner, large or small, should be ahle to
control land use entirely for his own benefit
without regard for what his actlons do to
others. Ownership is a trust which must be
exercised In the interest of all—and one of
the prime ingredients of that interest is the
quality of the environment.

Dealing as we do with a complex earth
mechanism which we only partially under-
stand, we should be as cautious as possible
in tampering with natural forces. Clear-
cutting has been subject to so many chal-
lenges and criticisms, and may do such seri-
ous long-range damage to solls and streams
of the nation, that it needs to be curbed at
once and restricted to experimental uses
only, until answers are fully known.

Certainly any system of conservation based
solely on commodity production or economic
self-interest is hopelessly lopsided. It tends
to ignore, and thus to ellminate, elements
in the life-community of the land that lack
commercial value, but which are essential
to its well-being; if the land mechanism as
a whole s good, then every part Is good,
whether we understand it or not. Perhaps
the first rule to guide those who use and
administer the land should be that economic
parts of the biotic clock will not function
without the uneconomic parts. Once that
rule is learned and applied, then and only
then can we sustain healthy, productive for-
ests for the long-term future.

GIFTS OF PRESIDENTIAL LETTERS
AND DOCUMENTS

Mr, CURTIS. Mr. President, in recent
weeks we have heard a great deal about
the practice of giving away papers and
documents to the U.S. Government.
Questions have been raised and it is im-
portant that we have all the information
available.

Equality before the law is a principle
that needs no defense. If we are to draw
any conclusions in reference to the tax
treatment of a taxpayer by reason of the
gifts of paper and documents we should
look at the whole picture. We should as-
certain how all others in a similar cir-
cumstance are treated. One way to judge
accuracy of appraisals and evaluation of
gifts is to examine all similar gifts. I hope
this will be done.
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Mr. President, I ask unanimous con-
sent to have printed in the Recorp a let-
ter that I have received from the Na-
tional Archives and a letter from the
same agency to our former colleague, Mr.
John Williams, of Delaware, and some
attached material.

There being no objection, the letters
was ordered to be printed in the RECORD,
as follows:

NATIONAL ARCHIVES AND
RECORDS SERVICE,
Washington, D.C., December 17, 1973.
Hon. CarL T. CURTIS,
U.S. Senate,
Washington, D.C.

Dear SenaTor CURTIS: Enclosed is a copy of
our letter to former Senator John J. Williams,
dated December 7, 1873, together with the
lists which accompanied that letter.

If we can be of further service, please do
not hesitate to call on us.

Sincerely,
JAMES E, O'NEILL,
Deputy Archivist of the United States.

DECEMBEER T, 1973.
Hon, JoHN J. WILLIAMS,
Hillsboro, Del.

Desr SEnATOR WitLiams: Thank you for
your letter of November 21, 1973, asking
about personal papers that have been do-
nated to the United States Government dur-
ing the past ten years.

The National Archives is authorized to ac-
cept gifts of personal papers as are some
other Government agencies or depositories,
among them, the Library of Congress, the
Department of State, the Office of Naval His-
tory, the U.S. Military Academy, and the
U.8, Army Military History Research Collec-
tion, Carlisle Barracks, Pennsylvania. How-
ever, the National Archives has no records of
personal papers donated to such other in-
stitutions.

The bulk of personal papers donated to the
National Archives and Records Service are
those donated by a President, his friends,
and associates and preserved in a Presi-
dential library. The General Services Admin-
istration now administers six Presidential
libraries with combined holdings of over 100
million manuscript pages. In order to give
you the information you request, we have
asked the individual libraries to list the
collections of papers given or bequeathed
to them over the past ten years. Their lists
are enclosed.

Papers donated to Presidential libraries are
opened for research as soon as possible. Re-
strictions relating to national security may
be removed only in accordance with law or
Executive order. Restrictions imposed in
writing by the donor, according to the law
governing such donations (44 USC 2108),
must be respected for the period stated, or
until revoked or terminated by the donor or a
person legally qualified to act in his behalf.
In spite of these factors, significant por-
tions of papers in Presidential libraries have
been made available for research within six
years after the acquisition of the papers. This
is In marked contrast to the rate of access
afforded the papers of many earller Presl-
dents. The Adams papers, now in the Mas-
sachusetts Historlcal Soclety, were closed to
the public until 1956. The papers of Abra-
ham Lincoln, as stipulated by Robert Todd
Lincoln when he deposited them in the Li-
brary of Congress, were closed to research
until 1947.

While it 1s impossible to specify the exact
restrictions on donated papers except with
reference to each individual deed of gift, it
is possible to generalize about the categories
of materials that typlcally are closed. A list
of these is enclosed.

The National Archives 1s not authorized
by law tu place a monetary evaluation on
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papers in private hands and does aot do so.
Appraisals of the documents, if donors have
such appralsals made, are not reported to
the National Archives.

We hope the information we have given
will be of help to you in evaluating the effect
of the amendment you sponsored to the Tax
Reform Act of 1969.

Sincerely,
James E, O'NemLL,
Acting Archivist of the United States.

[November 1963-November 1973]
DONATIONS OF PERSONAL PAPERS TO
PRESIDENTIAL LIBRARIES
HERBERT HOOVER LIBRARY
Year of gift or bequest and collection

1063.

1964.

1965—Akerson, George Edward, Jr.; Bel-
glan American Educational Foundation, Inc.;
Durand, Edward Dana; and Tansill, Charles
Callan.

1966 Adalr, Fred Lyman; Mlilbank, Eath-
arine; and Stratton, Maud (Mrs. Charles).

1967—MacNider, Hanford; Mollenhofl,
Clark; Morley, Felix M.; Nye, Gerald Pren-
tice; Rickard, Edgar; Trohan, Walter; and
Tuck, William Hallam.

1968—Grady, Paul Franklin; MacChesney,
Nathan William; MacLafferty, James H.;
Shafroth, John Franklin; and Wilson, Hugh
Robert.

May 28, 1969—Nash, Bradley DeLamater.

1970—Castle, William Richards, Jr., and
Richey, Lawrence.

1971—Marshall, Verne and Wallace, Law-
rence Wilkerson.

1972—Croxton, Frederick C.; Davis, Roy
Tasco; Hastings, George A.; and MacNeil,
Nell.

1973—Sorely,
Robert E.

FRANKLIN D. ROOSEVELT LIBRARY
Year of gift or bequest and collection

1963—Field, Henry; Roosevelt, Anna Elea-
nor; and Smith, Hilda.

1964—Tugwell, Rexford G.; Olds, Leland;
Lubin, Isador; Hackett, John & Henry T.;
and Delano, Frederic A.

1965—Brubaker, Howard; Fahy, Charles;
Gaston, Herbert; and Mauhs, Sharon J.

1966—0'Connor, Basll; Davis, Jerome;
Brant, Irving; Blum, John Morton; and Car-
mody, John M.

1867—Wiley, John Cooper; Spingarn, Ste-
phen J.; Shepardson, Whitney Hart; Delano
family; and Cox, Oscar.

1868—Odegard, Peter H.; and Rosenman,
Samuel I.

July 7, 1969—Early, Stephen T.

Dec. 20, 1966—Fahey, John H.

1970—Jackson, Gardner.

1971—Corrigan, Francis; Dimock, Marshall
E.; Morgenthau, Henry M., Jr.; and Thomas,
Elbert D.

1972.

1973.

Colonel Lewis and Wood,

HARRY 5. TRUMAN LIERARY
Year of gift or bequest and collection
1963—Webb, James E.; Lloyd, David D.;
and Mitchell, Stephen A.
1964—Wolfshon, Joel D.; Rigdon, Willlam
M.; Webb, James E.; Springarn, Stephen J.;
Heslep, Charter; Block, Ralph; Calvin,
Michael J.; Eenney, W. John; Vaughan,
Harry H.; Knudson, James K., Eoehler, John
T.; Helsep, Charter; and Campbell, Wallace
J.

19656—Snyder, John W.; Clayton, Willlam
L.; Garwood, Ellen Clayton; Webb, James
E.; Wolfsohn, Joel D.; Evans, Tom L.; Blais-
dell, Thomas C., Jr.; and Adams, Lina D.

1866—Minton, Sherman; Enarson, Harold

L.; Colm, Gerhard; Rice, Stuart A.; Has-

sett, Willlam D.; Matthews, Francis P.;

Brophy, William A.; and Webb, James E.
1967—Wear, Sam M.; Nourse, Edwin G.;
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Cowen, Myron M.; Dixon, Stephen J.; Keeley,
Mary Paxton; Smith, Harold D.; Baldridge,
Holmes; Clifford, Clark M.; Neustadt, Richard
E.; Halverson, H. H.; Brophy, William A.; and
Mason, Lowell B.

1968—Vanech, A. Devitt; Easley, Harry;
Johnson, Herschel V., Murphy, Charles B.;
Hildreth, Melvin D.; Matthews, Francis P.;
Arnold, Edwin G.; Aylward, James P.: Rob=-
erts, Willa Mae; and Webb, James E.

Feb. 27, 1969—Lamont, Lansing.

Mar. 16, 1969—Evans, Tom L.

Apr. 1, 1969—Webb, James E.

June 1, 1969— Dunlap, John B.; Anslinger,
Harry J.; and Rosenman, Samuel L.

July 3, 1969—Miller, Edward G., Jr.

July 186, 1968—Tate, Jack B.

July 21, 1860—Maher, Sister Patrick Ellen.

July 23, 1869—Turner, Robert C.

Bept, 27, 1969—Edminster, Lynn R.

Nov. 15 ,1069—KEaiser, Philip M.

1070—Snyder, John W.; Wolfsohn, Joel D.;
Nash, Philleo; Noland, Mary Ethel; Goodwin,
Robert; Boyle, William M., Jr.; Waring, Frank
A.; and Salant, Walter S.

1871—Danlels, Jonathan; Grady, Henry F.;
Snyder, John W.; and Kimball, Dan A.

1972—Alison, John R.; Mitchell, Stephen
A.; Messall, Victor R.; Dennison, Robert L.:
Walsh, Jerome A.; Snyder, John W.; Decker,
Clarence R.; Snyder, John W.; Harl, Maple T.;
Belsley, G. Lyle; Bennett, Henry G.; Allen,
George V.; Maxwell, Robert W.; Finletter,
Thomas K.; Katz, Milton; McGuire, Charles
H.; Fahy, Charles H.; Robinson, Harold Q.;
Andrews, Mark; and Truman, Harry S.

1973—Radius, Walter A.: Bellows, Everett
H.; Doty, Dale E.; Gladleus, Bernard L.; Mc-
Gohey, John F. X.; Long, Westray Battle;
Frantz, Henry W.; Bunce, W. Kenneth;
Brooks, Philip C.; Taylor, George W.; Flynt,
Rudolph C. M.; McCahill, William P.; Erskine,
Graves P.; McKee, John L.; Laughlin, Anne;
Webb, James E.; Horne, Roman L.; Will,
Ralph R.; O'Gara, John E.; Acheson, Dean;
Fox, Abijah V.; Iverson, Kenneth R.; Reiff,
Henry; Hovde, Bryan J.; and Mara, Cornelius
J.

DWIGHT D. EISENHOWER LIBRARY

Year of gift or bequest and collection

1964—Bragdon, John Stewart; McElroy,
Neil H.; and Rogers, William P.

1965—Burns, Arthur F. and Finucane,
Charles C.

1966—Eisenhower, Mamie Doud.

1967—Lovelace, Delos W.

1968—Morrow, E. Frederic and Morrow, E.
Frederic.

March 10, 1969—Schaefer, J. Earl.

April 30, 1969—Aurand, Henrv 8.

June 9, 1969—Clark, A. Dayton.

June 18, 1060—Paul, Willard S.

June 23, 1960—Bacon, Edward A.

June 27, 1868—Dwight D. Eisenhower.

July 9, 1868—NMueller, Frederick H.

July 31, 1969—Burcher, Harry C.

Aug. 11, 1860—Else, John Hubert.

Aug. 12, 1968—Outerbirdge, Willlam W.

Aug. 14, 1969—Hobbs, Leland.

Aug. 15, 1969—Dayvis, Thomas Jeflerson.

Aug. 21, 1969—Mitchell, James P.

Aug. 25, 1969—Buenning, Arvel E.

Sept., 196"—Parks, Floyd L.

Sept. 19, 1960—Bennett, Elmer F.

Oct. 4, 1969—Newbury, Frank D,

Oct. 14, 1969—Larkin, Thomas B.

Oct. 20, 1968—Schulz, Robert L.

Oct. 29, 19689—Waugh, Samuel C.

Novw, 1, 1969—Huebner, Clarence I3,

Nov. 5, 1969—Adkins, Bertha S.

Nov. 26, 1968—Hobby, Oveta Culp.

Dec. 16, 1969—Hodges, Courtney Hicks,

1970—Anderson, Jack Z.; Areeda, Phillip
E.; Beach, Edward L.; Benedict, Stephen:
Brereton, Lewis H.; Bulkeley, John D.; Bur-
gess, W. Randolph; Dulles, Eleanor Lansing;
Finer, Leonard V.: Hamlin, John; Hazeltine,
Charles B.; Hodgson, Paul A.; Lee, Willlam
Lecel; Parker, Edlow G.; Pusey, Merlo J.;
Quesada, Elwcod R.; Reinhardt, Emil F,;
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Walsh, John J,; Wheaton, Anne Williams:
Fox, Frederic E. Furnas, Clifford C. Glen-
nan, T. Keith; and Hagerty, James C.

1971—Hughes, Rowland R.; Baughman,
Urbanus E.; Brainard, Charles L.; Jackson,
C. D.; Baughman, Urbanus E.; McEeough,
Pearlie and Michael J.; Quarles, Donald A.;
Robinson, Willlam E.; Saylor, Henry B,
Snyder, Howard McCrum; and Young,
Howard.

1972—Berg, Aaron; Bortman, Mark; Gin-
der, Philip De Witt; Hibbs, Ben; McDuff,
Robert J.; Moaney, John A, Jr.; Summer-
fleld, Arthur E.; and Lord, Mary Pillsbury.

1073—Hall, Leonard W.; Lambie, James M.,
Jr.; McCardle, Carl W.; and Woodruff, Ros-
coe B.

JOHN F, KENNEDY LIBRARY
Year of gift or request and collection

1963.

1064—Freeman, Orville L.; Hays, Brooks;
Hilsman, Roger; Wiesner, Jerome B.; and
M. Schlesinger, Arthur, Jr.

1065—Dillon, Douglas; Schlesinger, Arthur
M., Jr.. White, Theodore H,; and Kennedy,
John F.

1966—White, Theodore H. and Galbraith,
John K.

1967.
1968—Schlesinger,
Sorensen, Theodore C.

1969, Jan. 28—Fowler, Henr;" H.

1960, Mar. 26—Thomson, James C.

1969, Apr. 7—Batt, William L.

1069, May 19—Henderson, Douglas.

1969, Dec. 10—White, Theodore H.

1069, Dec. 18—Schlesinger, Arthur M., Jr.

1960, Dec. 23—Sorensen, Theodore C.

1970.

1971—Marshall, Burke, Poulada, Leon B.,
Gilpatric, Roswell.

1972—Sprecher, Drexel, Warburg, Jamss
P., Gwirtzman, Milton & Vanden Heuvel, Wil-
liam J., Fay, Paul B, Jr., Smith, Frank E.,
Johnston, Thomas, Bennett, James V.

1973—McShane, James P.; Knapp, Daniel;
Key, Mrs. V. O.; Tucker, Willlam H.; Mun-
den, Kenneth W.; Heller, Walter W.; Fay,
Paul B., Jr.; Perlman, Robert; and Gifford, K.
Dun.

LYNDON BAINES JOHNSON LIBRARY
Year of gift or bequest and collection

1965—Johnson, Lyndon Baines.

1966—Johnson, Lyndon Balnes.

1967—Johnson, Lyndon Baines.

1088—Anthony, Robert N.; Baker, John
Austin; Brooks, Robert A.; Enthoven, Alain
C.; Freeman, Orville L.; Halperin, Samuel;
Kelly, James F.; McMillan, William M.; Mocre,
J. Cordell: Nicholson, Ralph W.; Packer, Leo
8.; Pickle, J. J.; Roberts, Ray; S8impson, Don-
ald F.; Turner, Donald F.; Wattenberg, Ben
J.: Welsh, Edward C.; Willlams, Franklin H.;
and Johnson, Lyndon Balnes.

Jan. 3, 1969—Brownstein, Phillp N.

Jan. 8, 1969—Nielsen, Thomas H.

Jan. 17, 1969—Sanders, Harold Barefoot,

Arthur M. Jr. and

Jr

'Jan. 18, 19690—Marks, Leonard H.
Jan. 21, 1969—Hornlg, Donald F.

Jan. 24, 19689—Murphy, Richard J.

Jan. 26, 1969—Oliver, Covey T.

Jan. 27, 1960—Harding, Bertrand M.

Jan. 28, 1969—Fowler, Henry H.

Feb. 12, 1960—Beebe, Leo C.

Feb. 24, 19690—Flax, Alexander H.

Feb. 27, 1969—Roth, Willlam M.

Mar. 13, 1969—Bowsher, Charles A.

Mar. 28, 1960—McLean, William Hunter

Apr. 25, 1969—Nixon, L.A.

May 20, 1960—Cain, Dr. James C.

June 24, 1968—Rowley, James J.

July 15, 1869—Davis, Ross D.

July 22, 1869—Ryan, Robert J.

Aug. 4, 1969—McNamara, Robert 8.

Aug, 6, 1969—Davis, Ross D., and Pitt, Al-
fred B.

Sept. 19, 1960—Hutchinson, Everett

Oct. 31, 1969—Christoper, Warren
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Dec. 22, 1989—Poats, Rutherford M.

Dec. 22, 1869—Rusk, Dean

Mar. 14, 1969—Skinner, Elllott P.

Jan. 13, 1969—Solomon, Anthony M.

1970—Johnson, Lyndon Balnes; Marks,
Leonard, Jr.; O'Marra, John L.; Perry, Arthur
C.; Re, Edward D.; Roth, C. Fenner; Rusk,
Dean; Skelton, Byron; and Stewart, William
H.

1971—Marsh, Charles E.

1972.

1973—Clark, Ramsey and Johnson, Lyndon
Baines.

RICHARD M. NIXON LIBRARY
Year of gift and collection

1968—Nixon, Richard M.

March 27, 1869—Nixon, Richard M.

1972—Chotiner, Murray.

1973—S8anchez, Phillip ¥.; Marrs, Theo-
dore C.; and Parry, Thomas L.

PRESIDENTIAL LIBRARIES-—TYPICAL CATEGORIES OF
CLOSED MATERIALS

1. Material relating to the personal, fam-
ily, and confidential business affairs of the
donor or of persons who have had corre-
spondence with him.

2. Material relating to investigations of
individuals and organizations, to proposed
appointments to office, or to other personnel
matters.

3. Material contalning statements made by
or to the Donor in confidence, unless in the
Judgment of the Archivist of the United
States the reason for the confidentiality no
longer exists,

4. All other material which contains in-
formation or statements that might be used
to embarrass, damage, injure, or harass any
living person.

5. Material containing statements or in-
formation the divulgence of which might
prejudice the conduct of foreign relations
of the United States of America,

6. Materials which are security-classified
pursuant to law or Executive order, or which
contain information the public release of
which would adversely affect the security of
the United States of America.

FEDERAL PRISONS

Mr. BURDICE. Mr. President, some of
the recent efforts of the U.S. Bureau of
Prisons to implement its statutory au-
thorization to provide for the care, cus-
tody, and treatment of Federal prisoners
have been questioned by interested citi-
zens. This is an area of human behavior
which is full of unknowns, and we must
move with considerable care in imple-
menting steps which seek to solve the
riddle which crime presents to our
society.

The Subcommittee on National Peni-
tentiaries has a deep interest in these
matters. It is simply not acceptable fo
only warehouse offenders; we must be
concerned about their future behavior.
If treatment programs, however, are at-
tacked without presentation of practical
alternatives, the problem becomes more
difficult.

I was gratified to see a series of articles
in the Washington Post concerning two
such efforts, Project Start at Springfield,
Mo., and the new institution under con-
struction at Butner, N.C. By reading
these two articles, one can see not only
the criticisms which have been leveled
by some, but also the realities of these
programs in the words of both staff and
inmates. The reporter, Mr, William Clai-
borne, has a knowledge of some of the
problems which prisons face today.
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I believe they are worthy of your atten-
tion, and ask unanimous consent that
they be printed in the REcORD.

There being no objection, the articles
were ordered to be printed in the Recorp,
as follows:

[From the Washington Post, Dec. 16, 1973]
BATTLE OoF WiILLS IN U.S. PRISON

(By William Claiborne)

SpriNcFIELD, Mo—In a solitary confine-
ment cell behind two locked corridor grills
in a remote wing of the Medlical Center
for Federal Prisoners here, Forest G. is en-
gaged In a desperate struggle of wills with
the U.S. Bureau of Prisons.

For Forest G., a 34-year-old convicted bank
robber serving 15 years, solitary confinement
has become a way of life. He has been sitting
alone in what amounts to a walk-in closet
for more than elght months, and in all likeli-
hood he will remain there at least until next
February.

From Forest's point of view, what is at
stake in the struggle is his pride and his
right to control his own behavior, even if it
is regarded by others as belligerent and
recalcitrant.

From the prison authorities’ polnt of view,
what is at stake is the right of the state to
promote change in the behavior of the most
hardened inmate, even if the only alterna-
tive 15 to let the inmate vegetate indefinitely
in & maximum security Incarceration.

The struggle will ultimately be resolved
in a U.S, District Court In Eansas City, but
for now the drama is being painfully acted
out at the massive 40-year-old prison hos-
pital here, which is incongruously located on
Sunshine Street, on the outskirts of town.

At issue in the court test brought by a
group of inmates and supported by the
American Civil Liberties Union is a year-old
behavior modification program called Start,
an acronym for special treatment and re-
habilitative training.

The controversy over Start has spread
beyond Forest and the eight other prisoners
currently enrolled in the experimental pro-
gram, reaching out to many of the fed-
eral prison system’s 22,5600 Inmates and be-
yond to the hundreds of penal reform groups
around the country.

It has generated more bitterness and mis-
understanding, some prison officials say, than
any other rehabilitative program the U.S.
Bureau of Prisons has undertaken. Whether
or not the program will be dismantled by
court order, as the inmates are seeking, will
likely influence any new ventures in behavior
modification the bureau may take.

Start is based on a deceptively simple
system of programmed rewards in which a
prisoner begins a fixed term at the most se-
vere level of incarceration and then “earns™
some freedom of movement and a few priv-
ileges by adapting to varlous rules of be=-
havior.

During a minimum of 7}, months and a
maximum of a year, the Inmate can move
through eight different levels of confinement,
depending on his willingness to adapt to
rules.

The first level is round-the-clock “dead-
lock in which the inmate is allowed out of
his cell two hours a week for exercise and
twice for showers. The rest of the day he sits
in a tile-walled room approximately 6-by-10
feet behind a steel door with a small window.

If the inmate goes 20 days with out a “bad
day,” he moves to the second level, at which
he is allowed to work three hours a day, eat
meals out of his cell and have 13 hours of
recreation a day.

Gradually, the inmate is allowed more
privileges, is allowed to earn money in an ad-
Jacent factory slx hours dally and begins to
have sentence time off for good behavior
restored.
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In 714 months, he is “graduated” from the
program and is returned to the general pop-
ulation of the penitentiary that referred him
to Start in the first place.

If the inmate rebels, refuses to follow rules
or becomes verbally abusive to stafl members,
he is returned to the solitary confinement
level for a designated period. If he refuses to
participate, he remains in solitary for a year,
and is then returned to a segregation unit of
his home institution.

Forest G. was in the "hole” (segregation
unit) at the Levenworth Penitentiary for two
years when he was notified that he was to
be sent to Springfleld’s START program.

Forest said he had heard stories about
“brainwashing” technigues used at Spring-
field, and even rumors about psychosurgery
experiments and massive use of tranquilizing
drugs.

“I told the warden that if he sent me, I
wouldn't participate in any behavior modi-
fication,” Forest G. said in an interview. “He
said that if I didn’t participate, they'd just
send me back in a year, and so I said, ‘Well,
why bother sending me.’

Forest did briefly participate in the pro-
gram, earning points to good behavior. Then,
he said, he saw several other inmales being
beaten by guards during a disurbance in the
tier opposite his cell, and he decided to lay
down and finish his year in solitary.

“After you look at it a while, all this is
a hole with a factory, and somebody call-
ing it behavior modification. There's nobody
here who's going to modify me,” said Forest,

Asked if he had considered faking a change
in his behavior long enough to earn privileges
and graduate from the program, Forest re-
plied, “It wouldn't be no act, it would be for
real. They're trying to get a program going
smoothly by bribing guys. If you are playing
a game on them, you are playing it on your-
self, because they want you modified, and
they don't care what makes you do it.

“They’'re treating me like a kid, like they're
saying, ‘If you don’t cut the grass, you can't
go to the movie,’ ” Forest said. “I'm refusing
to let them impose their will on me. It's a
matter of pride and principle, when you
know that the guy you are dealing with is
not fair.”

According to Dr. Pasquale Clccone, director
of the Medical Center, the 22 inmates who
have been admitted to the Start program
since September, 1972, are representative of
1 percent of the total prison population.

They are, according to Ciccone, aggressive,
manipulative of others and suffer “charac-
teriological disorders.” “They have tough guy
reputations. They are known throughout the
system, and they have reputations they want
to keep,” said Ciccone.

To Clccone and Dr. Albert P. Schecken-
bach, a young psychologist who is profession-
al consultant to the program, Start 1s a “pre-
rehabilitation” program, and does not pre-
tend to make an inmate ready for society.

“All we're concerned about is getting a
man back into the general prison population
80 he can start to avall himself of rehabilita-
tion,” said Clccone.

The first 20 inmates admitted to Start
spent an average of 49 per cent of their in-
stitutional time in segregation status, had an
average of five institutional transfers and
an average of 21 disciplinary reports and all
had been physically and verbally abusive to-
ward guards, according to bureau officials.

Scheckenback bristles at allegations by
penal reform groups that brainwashing tech-
niques and massive drug doses were being
used in Start, saying that only once an injec-
tion of Thorazine, a tranquilizer, was used to
sedate a highly disturbed inmate.

“If it's brainwashing we're doing, it's as
much as they do In schools every day. We're
saying, ‘If you respond like a man, we'll treat
you like a man. If you act like a child, we'll
treat you like one,' " sald Scheckenbach.
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Jesse B., 29, who is doing nearly 30 years
for kidnaping, and Herman V. 29, who is
serving 20 year$ for bank robbery are partici-
pating in the Start program, but they are
not looking forward to graduoting to the
general prison population.

Each of them thinks he will be singled
out for retribution by other inmates just be-
cause of the stigma of having been associ-
ated with a program that is rated and jeared
throughout the prison system.

Jesse said he faces the prospect of being
assaulted, or even murdered, if he attempts
to explain his participation in the program.
Even if he sat out his year in the first level
and successfully “bucked” behavior modi-
fication, Jesse said, he would be looked upon
with suspicion by his fellow inmates at the
federal prison in Atlanta.

“They don't know whether or not you've
got a string of dead people from here to
Terxas or not. They think you're a collabora-
tor. I'm going to go back to Atlanta and go
to the hole to avoid being stuck by someone.

“Conwicts think if you work here, you are
collaborating. This is the way convicts think.
The cops have created a monster here, and
I'm going to pay for it,” Jesse added.

The penultimate irony of Start is that the
fear of retaliation expressed by Jesse, Her-
man -and several other inmates interviewed
is based on widespread hatred for the pro-
gram that was generated originally from the
Start cellblock itself.

The Start inmates sent out a stream of
correspondence to prison reformers on the
outslde, and what followed, according to the
inmates, was a distorted view of the program
in which participants necessarily must yield
to insidious brainwashing, and therefore are
“lackeys” of the authorities.

Scheckenbach feels the apprehension may
stem more from the transition from long
periods of isolation to the general population
than from a real danger.

“I'm not golng to say there is no danger,
but a guy who has been locked up in a single
room for several years, he's got to be ap-
prehensive, It's a strange world to them, It's
like & brand new admission to a federal
prison,"” Sheckenbach said.

Of the 22 admissions to Start so far, only
two have graduated to open population, and
neither has been harmed, he said.

Of the remainder, two were adjudged
psychotic and sent to a mental ward, two
finished their sentence and were released,
and four were removed from the program
early either because they were too disruptive
or because they needed protective custody
for having turned state's evidence.

Scheckenbach said he opposed allowing in-
mates to return to segregated status after
graduation from Start because it would de-
feat the purpose of the program. “If we
started doing that, we might as well fold
up,” he sald.

Robert Y. a 24-year-old former Golden
Gloves bozing champion jrom Knozville,
Tenn., serving 15 years for kidnaping, was
one of the first Start inmates, and he re-
sisted the system as much as anyone.

He swore at guards, refused to shave and
went on a food strike, largely, he said, be-
cause of the involuntary nature of the pro-
gram. Now he is a graduate of the program
and in the open population at Springfield.

“Start's got a reputation,” Robert said.
“I've read a lot of things about it, and I
even contributed to those articles and I blew
things out of proportion and ezaggerated
the faults.

“But Start’s got a lot of merit to it ... I
see it like a church or a book, and if a guy
wants to refer to it as a mechanism jfor
change, he should. Either consciously or un-
consciously, he is going to change if he goes
to Start and he 18 sincere,” Robert said.

*“I established a new image of myself since
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Start. I want out of this rat race because
I'm sick and tired of it,” said Robert, who is
nearing parole eligibility.

“This means more to me than tearing up
a damn cell. The way I used to act, it was a
strategy, and it didn't work, so I decided to
do somethnig with my life,” he added, “May-
be I'm wrong. Maybe years from mnow I'll
realize I used the wrong tactic, and I've
been supporting the system, but I don’t
think so.”

Robert said that if he is paroled, he wants
to return to Knozville and work with young
offenders and, later, go to college.

The morning after Robert Y. was Inter-
viewed, two Inmates in Start approached
a reporter and sald they had heard about
the interview.

“Don't use anything he told you,” sald
one. “He's a liar for the administration, and
you can't believe anything he said.”

For his part, Scheckenbach believes that
the 218 per day cost of keeping one inmate in
Start is worth the expense, even if only a
small number of the admissions succeed.

“We've sent two guys to open population,
and three more are headed there. Within six
months, possibly, six more people will grad-
uate,” he sald. Then, referring to Robert Y.,
Scheckenbach added, *“It's worth it just
getting him out of doing dead time in
segregation.”

[From the Washington Post, Dec. 17, 1873]
NEW PRISON STIRS EXPERIMENT FEARS

Remember the names of such federal tor-
turers as Commandant Norman Carlson and
Martin Groder . . . A gruesome picture be-
gins to emerge of a federal prison bureauc-
racy carefully and insanely putting together
a program . . . for the sake of experimenting
on human guinea pigs, searching for a meth-
od to crush the spirit of people.”—Prisoners’
Digest International, April, 1973.

(By William Claiborne)

Perhaps no issue in the 43-year history
of the U.S. Bureau of Prisons has been as
emotionally charged as the controversy over
the half-completed behavioral research cen-
ter that is rising out of a mudflats in Butner,
N.C.

More than half a year before its scheduled
opening date, the U.S. government’s newest
prison has already been condemned by many
of the nation's 22,500 federal inmates. Activ-
ists have vowed to kill the project, either
by sit-down or hunger strikes or, if necessary,
by viclent rebellion.

Outside the walls, penal reform groups are
waging a lobbying campaign, hoping to con-
vince Congress that it made a $13.5 million
mistake by authorizing the Butner experi-
ment.

Alluding darkly to Orwellian brainwashing
techniques and forced lobotomles, the United
Church of Christ's commission for racial Jus-
tice has warned that “Prisoners will be cho-
sen and shipped from around the country to
Butner, N.C., to be experimented on—many
will never be heard from again.”

In & mass-mailing letter, Dr. Charles E.
Cobb, the commission’s executive director,
predicted, “The use of drugs, brainwashing
and hypnosis as evidenced in the movie
‘Clockwork Orange' will be used on uncon-
trollable prisoners to develop -methods to
control other uncontrollables—inmates and
non-inmates.”

According to the grapevine at the federal
penitentiary at Marion, Ill., two prisoners
there committed suicide after being notified
that they were to be sent to Butner.

“They chose death rather than to suffer
the horror that was being perpetuated against
them." a Marion inmate wrote in a letter to
& newspaper.

The object of all this hyperbole is the new
Federal Center for Correctional Research, a
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43-acre campus like facllity that will open
its doors sometime next summer as & prov-
ing ground for new rehabilitation programs.
It will be a medium-security prison featur-
ing a double fence and underground perim-
eter sensing devices to thwart escapes.

Eighteen months ago, the center's name
was changed from the U.S. Behavioral Re-
search Center—a superficial alteration that
may have been made too late to spare the
Butner facility a troubled beginning.

According to Dr. Martin Groder, the 34-
year-old psychiatrist who has been named
warden of the Butner prison, the prototype
designation may have helped to conjure the
most extreme fears of behavior modification—
psychosurgery, electroshock, massive drug
doses, adversive conditioning and sensory
deprivation.

Some of these techniques were dramatized
in “Clockwork Orange,” the Anthony Burgess
novel about a youth who delighted in vio-
lence and sexual perversion and was sub-
jected to extreme behavior modification to
the point where he was conditioned to vomit
whenever he thought about deviate be-
havlor.

Similar treatment is being used in a vol-
unteer program at the Connecticut State
Prison at Somers, where child molesters lie
on a couch and view slides of nude children
and adult females. Every slide of a nude child
is accompanied by a painful electric shock
to the inmate’s groin, but there are no shocks
when slides of nude women appear.

Dr. Dominic Morino, chief of mental hy-
glene, sald the therapy produces feelings of
anxiety whenever the inmate thinks of a
child as a sexual object. Twelve of the T0
convicted child molesters at Somers have
gone through the program, which began six
months ago, Morino sald.

“It gets very tiresome saying that we aren't
going to do that kind of thing,” Gorder sald
in an interview.

The rumors about Butner, Groder as-
serted, have been stoked by ‘“some people
who know better and some who don't know
any better.” Many of the most vituperative
attacks on Butner, he said, are simply “flat
out lies calculated for shock value."

As for the Marion penitentiary suicldes,
Groder denied they were connected with
Butner. He sald that his staff Is not any-
where near ready to begln selecting Inmates.
In any case, he sald, Butner will draw pris-
oners only from the bureau's eastern reglon,
which leaves out Marion, Il., and any other
federal prison not within one day’s drive of
central North Carolina.

The same sort of perturbed response to the
rumors was expressed by Groder's boss, Nor-
man A. Carlson, director of the U.S. Bureau
of Prisons.

FAR FROM TRUTH

“This kind of statement conjures up wvi-
glons of Nazl concentration camps where
humans were experimented upon and later
exterminated. Nothing could be further from
the truth,” Carlson sald in response to the
United Church of Christ's allegations.

According to Groder, the purpose of But-
ner will be to test ideas for improving prison
rehabilitation programs, some new and some
which have been tried in a haphazard way
at a number of federal and state institutions
but never checked out in a controlled sclen-
tific way.

The facility will include the behavioral
research sectlon, which will house 200 in-
mates under medium security conditions,
and a 140-bed mental hospital section, which
will provide traditional psychiatric treat-
ment to severely disturbed prisoners taken
from the already overcrowded hospltal
wards of various U.S. prisons, Groder said.

The research section, which has attracted
the suspicions of penal reformers, will test
four rehabilitation programs simultaneously,
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each running for about two years before a
new concept is substituted, Groder said.

Groder said he had tentatively decided to
include in the four experiments a program
he developed at Marion, called the *Askle-
pleion Soclety.” It 15 a self-help program
based on transactional analysis and the kind
of group therapy (sometimes called “attack
therapy) popularized by Synanon, the Cali-
fornia drug rehabilitation program.

He also plans to include a more traditional
“human resources development program'
that emphasizes one-to-one instruction in
educational skills, interpersonal relationships
and physical fitness.

The remaining two test programs have not
been chosen, Groder sald, but in *“shopping
around” he was impressed with proposals
stressing psycho-drama and training pro-
grams that capltalize on the kind of per-
sonality changes that occur when students
of professional schools start to become
deeply committed to their future professions.

The four experimental units, Groder said,
will not include the START program that
has become so controversial at the federal
penitentiary at Springfield, Mo.

SYSTEM OF REWARDS

START (an acronym for special treatment
and rehabilitative training) is a behavioral
modification program for unmanageable in-
mates and is based on a system of rewards.
Prisoners begin the program in solitary con-
finement.

Groder sald that as many as 5,000 federal
prisoners may be eligible for Butner, but that
only those who are “invited” and give their
written consent will be selected.

All will be males between 18 and 50 years
and will be eligible for parcle within 114
to 3 years (to assure adequate follow-up
studies). The program will exclude “special
offenders” (members of organized crime and
convicts with particular notoriety), inmates
with previous major psychiatric illness and
inmates with a low rating of expected
recidivism.

Groder pledged that Butner will operate
under a set of ethical guidelines, which he is
now writing. They will include the “informed,
written consent” criteria, plus some ethical
standards adopted by the American Psychi-
atric Association.

Groder concedes that because of the per-
vasive fear of Butner that already exists in
the federal prison system there “may be
some recruiting problems.”

But he said he expects many inmates will
view Butner as an opportunity to break out
of the continuous cycle of crime and punish-
ment and “learn to become honest, produc-
tive citizens, which corrections is supposed
to be all about.”

The critics of Butner remain unconvinced
by the vague assurances that have emanated
from the headquarters of the U.B. Bureau
of Prisons here.

The Prisoners’ Coalition at Marion sent
to the United Nations a treatise alleging that
Groder's Asklepleion techniques is based on
brainwashing methods adopted by the
Chinese and North Koreans for use on Amer-
ican prisoners of war.

SECRET PLANS

In her best-selling book, “Kind and Usual
Punishment,” Jessica Mitford charged that
secret plans drafted for Butner are, in effect,
an extension of the chemotheropy and psy-
chosurgery program that was carried out at
Vacaville, the California prison hospital, be-
fore former inmates exposed what was going
on.
The disclosure of psychosurgery at Vaca-
ville was made last year during an investiga-
tion into a proposal by the California Cor-
rections Department for an expanded
program of brain surgery for inmates with
abnormally aggressive behavior. The opera-
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tlons involved the mutilation of the amyg-
dala—the section of the brain that controls
soclal behavior.

Three inmates with a history of uncon-

trollable violence, apparently caused by
brain damage, had portions of their brains
destroyed by a relatively new and sophisti-
cated technigque known as stereotaxic sur-
gery.
The technique was so unusual that part of
the operating equipment, a metal head-hold-
ing device, had to be built by prison crafts-
men.

“I don't know what was going on out at
Vacaville, but we're not thinking in terms
of anything remotely like that,” said Groder,
complaining that neither he nor his stafl was
ever questioned by Miss Mitford before publi-
cation of the book.

If Butner is a genuinely voluntary program,
as Groder has pledged, then the ultimate
arbiter of what goes on inside will be the
prisoners themselves.

THE AUTOMOBILE EMISSION
PROBLEM

Mr. TUNNEY. Mr. President, I have
never been satisfied that the catalyst is
the ultimate answer to our automobile
emission problem; and the recent con-
troversy that has surrounded this tech-
nology has increased my doubts about the
safety of this device.

I have long advocated an immediate,
intensive research and development pro-
gram to develop an alternative to the
internal combustion engine. It was fo
this end that I introduced the Automo-
tive Research and Development Act
which passed the Senate last week. This
program authorizes grants of up to $140
million and Federal loan guarantees of
up to $200 million to develop within 4
years an alternative engine that is clean,
quiet, economical, energy-efficient, and
safe. This is the only real hope for an
adequate solution to our clean air and
energy problems.

But, in the next 2 years, the catalyst
is the only means Detroit has provided
us with to clean up our air. There is no
adequate alternative and it is for that
reason I am voting for S. 2772 today.

However, I am deeply concerned that
California, which will utilize the catalyst
more extensively than any other area of
the country, is not being adequately pro-
tected from possible adverse health ef-
fects.

The potential dangers of sulfate and
noble metal emissions have been recog-
nized. They must be fully determined
without further delay; and every possible
precaution must be taken to safeguard
the public health. I urge the Congress to
join me in demanding that EPA take
strong action. I have received evidence
that the Agency and other departments
of the administration have been dragging
their feet in acting to insure the adequate
performance of emission control devices
and the protection of the public health.

I have written to EPA Administrator,
Russell Train, to ask what specific steps
are being taken to institute protective
measures and I ask unanimous consent
that the text of my letter, together with
the EPA internal memorandum which
leads me to believe there have been un-
necessary delays, to be printed in the
REcorp.
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There being no objection, the material
was ordered to be printed in the Recorbp,
as follows:

U.S. BENATE,
Washington, D.C., December 14, 1973.
Hon. RusseLL E, TRAIN,
Administrator, Environmental
Agency, Washington, D.C.

DEAR Mr. TramN: The enclosed EP.A. In-
ternal memorandum has increased my con-
cern about the danger of Installing catalysts
on our automobiles without first fully de-
termining the effects of emissions of acid
aerosols, suspended sulfates and noble met-
als. Earlier this year, Dr. Stanley Green-
field, E.P.A's Assistant Administrator for
Research and Development, warned that
their use might cause cancer and aggravate
respiratory diseases. Then, in November, in
testimony before the Senate Public Works
Committee, you stated that “our sclentists
have concluded that * * * more than one
model year of cars equipped with catalysts
could result in ambient levels of sulfates
reaching levels at which recent studies sug-
gest there will be adverse health effects.”

Since in endorsing the catalyst E.P.A. also
recognized the need for further study of sul-
fate emissions, I feel it is incumbent upon
the Agency to protect the public by mini-
mizing the possible adverse health effects.
You testified that one possible control meas-
ure might be to take the sulfur out of gas-
oline; and your assured the Senate Public
Works Committee that E.P.A. would not only
begin soliciting information on measures
for controlling the sulfur content of gaso-
line, but would also encourage the petrol-
eum industry voluntary to make avallable
low sulfur fuels for 19756 model vehicleg So
far as I have been able to ascertain, no ac-
tion has yet been taken to commence this
study of the desulfurization of gasollne.

And now the enclosed memorandum indi-
cates that the use of certaln fuel additives
might present other dangers. I understand
that there is serlous concern within the sci-
entific community that some additives
could, due to their high sulfur and heavy
metal content, increase the emission prob-
lems in catalyst-equipped cars. And, in ad-
dition, I have been informed by EP.A. sci-
entists that it is possible that high concen-
trations of sulfur or metalllc components
could cause premature deterioration of the
catalyst, resulting in a reduction of emis-
sion control to pre-1970 levels and the im-
position of yet another financial burden on
the consumer who would be required to re-
place the device.

Under the Clean Air Act, EP.A, was given
the authority to require testing and regls-
tration of fuels and fuel additives in order
to insure the adequate performance of
emission control devices and the protection
of the public health. Yet, after over two years
of stalling by EP.A. and other government
agencies, the proposals for the Fuel and Fuel
Additive Registration Regulations have still
to be published. I find this delay inexplic-
able, irresponsible and inexcusable, espe-
cially In light of the serious questions that
have been raised about the catalyst.

Obviously, immediate action is erucial and
I would like to know: a) what specific steps
are being taken to expedite the testing and
registration of fuel and fuel additives; b)
the progress of the fuel desulfurization pro-
gram; and c¢) what additional testing of un-
regulated emissions Is planned to assess the
effects on the public health and welfare,

Sincerely,

Protection

Joan V. TONNEY,
U.S. Senator.
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ENVIRONMENTAL PROTECTION AGENCY,
Research Triangle Park, N.C.,
November 8, 1973.
Reply to Attn. of: Dr. F. Gordon Hueter, Di-
rector, Bpeclal Studies Staff.
Subject: Fuel and Fuel Additive Registration
Regulations—No Room for Delay.

To: Director, NERC-RTP.

The proposed Fuel and Fuel Additive Reg-
istration regulations, pursuant to Section 211
of the 1970 Clean Air Act Amendments, were
initially prepared by the Office of Fuel and
Fuel Additive Registration, NERC-RTP, In
the summer of 1971. The proposed regula-
tions have been reviewed, rewritten, and re-
approved within EPA a number of times since
then., In May 1973, the Congress expressed
concern that these proposed regulations had
not been published as a notice of intended
rulemaking. At that time, Mr, Fri, the then
acting Administrator, assured Congressional
leaders that the proposed regulations would
be published “in the near future.”

The attachment reflects the events since
May 1973 regarding these proposed regula-
tions. The proposal package went to OMB in
mid-October. No action has been forthcom-

" ing from OMB regarding the status of the

regulations even though the “Quality of Life
Review' had been conducted with other af-
fected Federal agencies prior to submissiorl
to OMB. The submission to OMB discusses
all issues raised in the Interagency review
process, in detalil, and reflects changes within
the proposed regulations based upon these
comments,

On November 6, 1873, Mr, Russell Train, the
EPA Administrator, presented testimony to
the Senate Public Works Committee regard-
ing sulfate emissions from catalytic con-
verters intended for use on most domestic
1975 and all 1976 domestic U.S. light-duty
motor vehicles. Mr. Train's decision to permit
the planned use of such catalysts was predi-
cated upon the conslderation that substan-
tial reductions in sulfur levels in fuels for
these vehicles may be required to assure the
public health. Inherent in that decision is
the need for EPA to insure that no fuel com-
ponent or fuel additive be permitted in the
fuel required for these devices that may have
an adverse effect upon the performance of
the devices in the hands of the consuming
public.

Indeed, this is one of the specific intents
of Sectlon 211. Without registration regula-
tlons pursuant to this section, EPA will not
be able to assure the adequate performance
of catalytic devices and, thus, the protection
to public health intended by the Act.

Vehicles equipped with catalytic devices
will be sold in September 1974. Consistent
with the time required to 1) publish the
notice of intended rulemaking, 2) receive
comments, 3) promulgate regulations, 4) re-
ceive and review registrations, and 5) require
such testing as may be required before reg-
istration is permitted, there Is simply no
more room for delay.

REPLY TO CONGRESSMAN STAGGERS LETTER OF
JUNE 22, 1973

The following outlines actions taken re-
garding proposed regulations pursuant to
Section 211 of the 70 Amendments, Fuel and
Fuel Additive Registration:

May 3, 1973—Mr. Fri and staff members
met with Mr. Staggers and Mr. Rogers. Mr.
Fri indicated that these regulations would
be forthcoming in the near future.

May 4, 1973—Proposed regulations package,
including brlefing memo, were dellvered to
Headquarters by NERC-RTP. Briefing memo
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signed by Dr. Greenfield; package forwarded
to Mr. Fri's office.

May 7-8, 1973—Proposed regulations re-
viewed by all Assistant Administrators. Com-
ments returned to Dr. Greenfield.

May 18, 1973—NERC-RTP attended meet-
ing with Dr. Greenfield and others from
OAWP, OGC, and OPE. Revised briefing memo
reviewed. Revisions based upon May 7-8 com-
ments. Group required further revision in
briefing memo.

May 24, 1973—Re-revised proposed regula-
tions signed by Dr. Greenfield; forwarded to
Mr. Fri's office.

June 4-8, 1972—OGC sought preamble re-
write necessitated by Federal Register re-
quirements. Found in Marshall Miller's office.
Unaccountably held for 2-8 weeks there.

June 19, 1973—Regulation package arrived
at OPE.

June 20, 1978—OPE sent package to Mr,
Sanson; OAWP for sign-off.

June 21, 1975—OPE received signed pack-
age back from OAWP.

July 5, 1873—OPE holding proposed regu-
lation package awaiting receipt of additional
coples from NERC-RTP (mailed 6-29-73).

The following are planned by OPE in the
immediate fTuture:

1. Bend copies of proposed regulations to
other affected agencies (DOT, HEW, etc.)

2. Send copy of proposed regulations to
OMB.

3. Steps 1 and 2 will require a minimum of
one month.

4. Obtain Administrator's sign-off after
steps 1 and 2 are completed.

5. Forward to Federal Register.

It is reasonable to assume that the pro-
posed regulations will be published in the
Federal Register as a notice of proposed
rulemaking no earlier than mid-September
1973. I would estimate the probable date to
be November 1973.

GENOCIDE CONVENTION

Mr, PROXMIRE. Mr. President, it has
been 25 years since the United States
led the international community in the
drafting of the Genocide Convention. In
the intervening years over 70 nations
have ratified the treaty, including all
our major allies. It remains a paradox,
therefore, that we still have not ratified
this treaty.

This treaty was one of a series of
human rights documents of the last
quarter century. These treaties seek to
give the force of international law to
several of the lofty ideals that were con-
tained in the U.N. Universal Declaration
on Human Rights.

This treaty in particular seeks to out-
law the crime of genocide. The term
was coined in 1946, in the aftermath of
World War II, as the world stood in re-
vulsion at the near extermination of the
Jewish population in Germany. Today,
the concept refers to any attempt by
physical or mental means to eliminate a
particular national, ethnie, racial or re-
ligious group.

Any attempt to outlaw such a heinous
action deserves our unreserved support.
I urge my colleagues to join me in seek-
ing ratification of this important human
rights document during the next session.
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ENERGY AND THE ENVIRONMENT

Mr. NELSON. Mr. President, many re-
source experts and environmentalists
have been warning for many years that
this Nation would face an energy crisis
unless we began to rethink the ways that
Wwe use energy.

Presently, a large number of organiza-
tions that are partially responsible for
the energy crisis are now trying to per-
suade the Congress to weaken many of
the positive measures that we have
passed during the last 3 years.

Last Friday’s editorial in the Christian
Science Monitor correctly points out that
any panicked retreat, in the face of the
current energy hysteria, from the en-
vironment in favor of energy for energy’s
sake would be shortsighted in the
extreme.

It is critically important to note that
the present energy emergency has and
should continue to serve as a powerful
impetus to develop alternatives both in
power sources but also in consumption
patterns.

We must maintain a careful balance
between the needs of a highly technolog-
ical society and the status of our en-
vironment.

Mr. President, I ask unanimous con-
sent that the Christian Science Monitor
editorial of December 14, 1973, be printed
in the RECORD.

There being no objection, the editorial
was ordered to be printed in the Recorp,
as follows:

[From the Christian Sclence Monitor, Dec. 14,
1973] :
ENERGY AND ENVIRONMENT

Fortunately the American environmental
movement had made significant progress
before the energy shortage struck. The sud-
denly dramatized need for new supplies of
energy cannot override ratified environmen-
tal standards without legal process. The en-
vironment should benefit from the reduced
consumption of energy which environmen-
talists were calling for well before it became
an urgent matter of supply and demand.

So much for what's good. What's bad is a
tendency to find soft spots—or create them—
in the protection of the environment, for
the sake of quick energy. One example is
the alacrity with which Congress passed the
Alaskan pipeline bill, as if all the previous
environmental agonizing were not as im-
portant as it was. The pipeline’s time had
precipitously come, but construction and
operation must be carried out with maxi-
mum environmental vigilance. The amount
of oll to be gained would not be worth the
kind of years-long, lingering destruction of
coastal sealife that can be caused by oll spllls,
as a recent New Yorker magazine account
devastatingly shows.

Now the impulse arises to relax environ-
mental controls on strip-mining, shale-oil
operations, offshore drilling, higher-sulfur
coal and oil, and even water pollution. It is
proposed that tighter auto-emissions stand-
ards be postponed—even while some motor-
ists are said to be hiring “bootleg" mechanics
to remove or disable the present emission de-
vices. There is a temptation to move ahead
on nuclear energy with lessened regard for

the deep doubts about safety and environ-
mental effects.

The public should insist that progress in
improving radiation standards not be set
back—though critics predict it will be—by
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President Nixon’s recently reported decision
to delimit the authority of the Environmen-
tal Protection Agency in favor of the Atomic
Energy Commission.

Any panicked retreat from the environ-
ment in favor of energy would be short-
sighted in the extreme. The energy crisis
should rather be taken as an occasion for de-
veloping new enlightenment about the re-
lationships between consumption and con-
servation, between using the earth's riches
and preserving the earth itself. In such a
“creative interplay between man and nature,”
to use a phrase from a recent Keep the Earth
Beautiful meeting, the necessary “trade-
offs” can be carefully adjusted between ob-
taining energy and malintaining a world
worth living in.

More than ever the policles of govern-
ment and industry need the citizen's"input.
The best policy would be the cumulative ef-
fect of all citizens achleving a rational ener-
gy-environment outlook in their own lives.

WORLD FOOD CONCERNS

Mr. McGOVERN. Mr. President, the
Food and Agriculture Organization of
the United Nations recently concluded
its 17th biannual conference. Delegates
from the 130-member nations directed
their attention to many important and
timely issues of concern to the peoples
of the world. Among the topics consid-
ered were world food security, agricul-
tural adjustment, and the 1974 World
Food Conference.

I would like to take this opportunity
to bring to the attention of my colleagues
a few of the documents which were dis-
cussed by the delegates in Rome that I
believe to be of particular importance to
us in the United States.

Included in the compilation I am
presenting today is the resolution of the
conference addressed to the Director-
General’s “Draft International Under-
taking on World Food Security.” In it the
member nations of the FAQO affirm that
the entire international community has
a common responsibility to insure the
availability at all times of adequate
world supplies of basic foodstuffs and
primary cereals, so as to sustain a steady
expansion of consumption and to off-
set fluctuations in produection and prices.
The resolution also endorses the prin-
ciples and objectives of international ac-
tion on world food security contained in
the “Undertaking on World Food Secu-
rity,” and commends it to the attention
of all nations.

Mr. President, I too, would like to com-
mend the FAO world food security pro-
posal, which calls upon all the member
nations to undertake national stock
policies which in combination would pro-
vide a minimum safe level of basic food
stocks for the world. I would also like
to bring to the attention of the Sen-
ate Resolution 157 which calls upon
how the administration intends to fulfill
its responsibility under the FAO
resolution.

I ask unanimous consent that the
documents be printed in the Recorb.

There being no objection, the material
was ordered to be printed in the Recorb,
as follows:

December 17, 1973

FAO, 17TH SEsSSION

PROPOSAL BY THE DIRECTOE-GENERAL ON A
WORLD FOOD SECURITY POLICY !

1. The Conference had before it a proposal
of the Director-General for a world food se-
curity policy, which had been prepared for
its consideration at the request of the Coun-
cil. Bome aspects of this proposal had re-
ceived preliminary consideration in the CCP,
in some other FAO bodies, in the Intergov-
ernmental Committee of the WFP, the In-
ternational Wheat Council, and in the Eco-
nomic and SBocial Counecil of the United Na-
tions.

2. The Conference agreed that the Direc-
tor-General's proposal was a timely initiative
in view of the widespread concern over the
depletion of world food stocks. It recognized
that the problem of world security against
food shortages had become Increasingly seri-
ous because of important changes in the
world cereal situation. Following unfavour-
able crops in several regions, cereal stocks
had been drawn down to levels which gave
no assurance of adequate supplies to meet
world demand in the event of further crop

« Tailures or natural disasters. As the Council

had noted, there was at present no interna-
tional concept of a minimum safe level of
basic food stocks for the world as a whole.

3. The Conference considered that world
food security had many facets, Adequate
food stocks in producing and consuming
countries were an essential, but not the only
element. World food security also involved
international aid to promote food production
in developing countries, as well as the pro-
vision of food ald. More generally, it was nec-
essary that the world's farmers were assured
of reasonable and adequate returns so as to
bring supplies into better balance with de-
mand. Long-term bilateral trade agreements,
and forward contracting commitments be-
tween exporting and importing countries,
could also contribute, under certain condi-
tions, to world food security. Other ap-
proaches could include commodity agree-
ments which could contaln, inter alia, stock-
holding provisions.

4. The key to the basic food security prob-
lem in many developing countries was the
expansion of the food productive capability
to levels which would be sufficient not only
to meet the growing consumption require-
ments, but also to builld up adequate na-
tional stocks from domestic resources. Na-
tional stock policles, which were often im-
portant in efforts to promote production by
stabilizing farm prices and income at reason-
able levels, had an essential role to play in
offsetting variations In output and in pro-
viding a regular flow of supplies to con-
sumers. The link between food security and
food aid was also stressed, especlally in view
of the problems of financing the food pur-
chases of developing countries in periods of
crop faillure, and of maintaining eontinuity
of food aild programmes even in times of
severe world shortages.

5. The Conferences agreed that it was a
common responsibility of the entire inter-
national community to ensure the availabil-
ity at all times of adequate world supplies
of basic foodstuffs so as to sustaln a steady
expansion in consumption and offset fluc-
tuations in production and prices. It noted
that the Director-General’s proposal aimed
at achieving a minimum level of world food
security through an undertaking by all coun-
tries to follow appropriate national stock
policies which, while adapted to the circum-
stances of each country, would contribute

10 73-17, C 73-17-Sup. 1, C T8-LIM-35, C
73-LIM-45, C T73-I-PV-17, C 73-I-PV-8, C T3-
I-PV-9.
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toward the common objective of securing a
safe level of global stocks. This emphasis on
national, rather than International stocks,
combined with a system of consultations and
improved information, as explained below,
was supported by the Conference.

6. In view of the important role played by
national stocks in achieving world food se-
curity, the Conference agreed on the use-
Tulness of regular intergovernmental con-
sultations to keep the adequacy of world
food stocks under continuing review, and to
advise governments on action considered
necessary to deal with any difficulties which
arose in safeguarding world food security.

7. Within the context of the draft under-
taking to be submitted to governments, the
Conferences also agreed on the value of de-
veloping voluntary guidelines for national
food stock policles, 1t being understood as a
framework within which each country would
develop its own policles according to its cir-
cumstances. Bearing in mind the serious
problems which had arisen in the past owing
to the accumulation and disposal of agri-
cultural surpluses, it was recommended that
adequate safeguards should be adapted to
avold the implementation of food stock poli-
cles having adverse repercussions on the
structure of production and trade of all coun-
tries concerned, but paying particular atten-
tlon to the interests of developing countries
heavily dependent on food exports.

8. The Conference agreed on the need to
strengthen the system of assembling and
analysing timely information on food crop
production, demand and stocks as well as
to improve methods of forecasting the mar-
ket outlock as a prerequisite for timely
remedial action, and it was considered that
the FAO Early Warning System for Food
Shortages should be extended to cover all
countries having a significant impact on
the world food situation.

9. The Conference felt that it was neces-
sary to assoclate the International Wheat
Council with the consultants and the in-
formation system, especially bearing in
mind the need to avold duplication. The
Executive Secretary of the International
Wheat Council (IWC) informed the Con-
ference that the IWC was ready to cooper-
ate closely in all aspects where it could
make a contribution.

10. The Conference strongly supported the
need for additional international assistance,
as envisaged in the Director-General’s pro-
posal, s0 as to enable developing countries
to participate effectively in a world food
security policy, in accord with their national
priorities. Some delegates stressed that any
significant transfer of the financial burden
of stockholding from developed to develop-
ing countries might affect the resources
avallable for direct investment in develop-
ment programmes, and that, therefore, this
should be taken into account in formulating
thelr food security pollcies.

11. Delegates of several countries pointed
out that their governments were providing
food aid as well as economic and technical
ald In grain storage and production, and
some were willing to extend such ald further
In future. The Conference welcomed this,
a8 well as the general readiness of inter-
national and regional development agencles
to assist developing countries In implement-
ing their food security policies, as indicated
at an inter-agency meeting convened by the
Director-General? It urged the Director-
General to continue to foster an inter-agency
approach in this field. A variety of resources
would be required, including finance, food
ald, technical assistance, as well as the pro-
vision of essential inputs. In this connexion
it was stressed that such ald should be pro-
vided on very favourable terms, in view of
the already heavy burden of debt-servicing

* CCP; 73-17-8up. 1
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and that assistance to stock programmes
should not unduly curtail direct investment
in food production.

12, Attention was also drawn to the seri-
ous resource constraints on the World Food
Programme, and a number of delegates con-
sidered that it would be contradictory to
support the alms of world food security
without assuring sufficient resources to
maintain the continuity of WFP's pro-
gramme. The Conference agreed that the
WFP had an important role to play and that
governments should, therefore, consider
making additional pledges to WFFP to enable
it to play a more significant role in assisting
developing countries to achieve food secur-
ity in general and for emergency relief oper-
ations in particular.

13. The basic objectives and principles of
the proposed international action on world
food security proposed by the Director-Gen-
eral were endorsed by the Conference. A num-
ber of questions on the practical implemen-
tation of the proposal were ralsed which, it
was felt, should be clarified, including issues
relating to the source of finance and distri-
bution of costs, the distinction between the
emergency relief and price stabilization pur-
poses of stocks, ways of Insulating emergency
reserve stocks from normal commercial trade,
possible criterla to govern the release of
stocks, the safeguards against market dlsrup-
tion referred to in paragraph 6, the location
of stocks, methods of measuring the adequacy
of stocks, and a clear definition of the in-
ternational aid that might be involved.

14. A number of delegates described the
action their governments were already taking
to establish or strengthen national stock
policies in the light of the changed world
food position. Attention was drawn to the
possibility of financial economies through
maintaining regional food reserves, or cost
sharing arrangements between neighbouring
countries, and it was suggested that further
study should be made of the feasibility of
regionally-organised reserve stocks. Some
delegates considered there was also a need
for national efforts to be supplemented by
an international food reserve for use in emer-
gencies and in helping to stabilize prices.

15. As regards commodity coverage, for
practical reasons it was recognized that there
would be advantages in limiting considera-
tion to cereals in formulating a world food
security policy, and the importance of rice
to the food security of developing countries
was stressed. Some delegates felt that it
would be useful to consider eventually ex-
tending the coverage of the system to other
basic food products such as legumes and
milk products. Some delegates indlcated that
they were prepared to consider holding stocks
of closely related protein rich foods, includ-
ing legumes and milk products, as a contri-
bution to a World Food SBecurity Policy.

16. The Conference recommended that the
draft International undertaking proposed by
the Director-General should be thoroughly
examined by government representatives
with a view to preparing an agreed text for
adoption by governments at the earliest pos-
sible date. In this connexion, it stressed the
importance of the active participation by all
major cereal producing and consuming coun-
tries, including non-member nations of FAO,
in the consideration and implementation of a
world food security policy.

17. The Conference adopted the following
Resolution:

RESOLUTION-—WORLD FOOD SECURITY

The Conference, Expressing serious concern
over the depletion of world food stocks in
1972/73, the dangers this would pose to con-
sumption levels in the event of further large-
scale crop failures, and the Inadequacy of
present international arrangements for re-
viewing and assuring the security of the
world's food supplies which this situation
has brought to light,
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Welcoming the timely initiative of the Di-
rector-General in drawing up proposals for a
world food security policy,

Affirming that the entire international
community has a common responsibility to
ensure the availability at all times of ade-
quate world supplies of basic foodstuffs, pri-
marily cereals, so as to sustain a steady ex-
pansion of consumption and to offset fluctua-
tions in production and prices,

Recognizing that food security needs to be
tackled from many sides, including national
and international asction to strengthen the
food production base of developing coun-
tries, food ald programmes, and appropriate
national stock policies,

Noting the positive role which can be
played by other international and regional
development agencies and appreclating their
readiness to contribute actively to achieving
the objectives of world food security as ex-
pressed by the Executive Heads of these
agencies,

1. Endorses the basic principles and objec-
tives of international action on world food
security as outlined in the attached Annex,
and commends it to the serious attention of
all nations,

2. Requests the Director-General to con-
vene a working party open to all governments
having a substantial interest in the produc-
tion, consumption, and trade of cereals to
review the attached draft undertaking with a
view to preparing a revised text for considera-
tlon by the Forty-Nine CCP session, and
adoption by governments at the earliest pos-
sible date, and authorizes the Director-Gen-
eral to invite interested non-member nations
which are members of the United Nations to
attend the Forty-Ninth Session of the CCP
and to participate in its consideration of the
revised text.

3. Requests the Director-General (a) to
transmit the text as adopted by the CCP
to all Member Nations and Assoclate Mem-
bers inviting them to signify thelr readiness
fo it, (b) to non-Member Nations of FAO
with a substantial interest in world cereals
production, consumption and trade, drawing
attention to the importance of universal
participation, and requesting their CoOpera-
tion In promoting its aims, and (¢) to in-
form the World Food Conference, if con-
vened by the General Assembly, or the Eight-
eenth session of the FAQ Conference, of
the progress made in this direction and of
the nations which have accepted it.

4. Requests the Councll, in keeping with
its special responsibilities relating to world
food problems and programmes, to review
the situation as reported by governments
regarding their national stock policles: to
advise on further action considered neces-
sary; and to initiate, with the assistance of
the CCP, the Intergovernmental Groups on
Gralns and Rice and the International
Wheat Council, regular evaluations of the
current and prospective world cereals stock
position in the light of the objectives of
world food security.

5. Invites all interested countries to glive
additional assistance to developing coun-
tries In strengthening their food produc-
tion capabilities, and In establishing na-
tional food reserves as appropriate, accord-
ing to their priorities and their resources

8. Invites the Executive Heads of other
International and regional agencies to pay
speclal attention to the objectives of world
food security in their respective fields of
operation and to cooperate with FAO to the
fullest extent possible in this regard.

7. Requests the Director-General, in co-
operation with other interested Inter-
national and reglonal development agencies,
to assist interested developing countries in
formulating appropriate food security poli-
c