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COUNTDOWN
Such brave men!
Like Astronaut Glenn
Your tin foll suits shine
While rocket engines whine
Soon you will accelerate
Ignorant of your fate
Onward, upward to heaven
Just like Apollo 11
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6! Your seatbelt neatly clicks
While the clock steadlly ticks
51 Nerves electric and alive
No one’s certain you'll survive
4! Into the empty space you'll soar
Herolc men of the Air Corps
3! Only He can foresee
What will become of thee
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2! Up, up into the blue
Farewell! Adieu!
11 Your long trek has begun
It cannot be undone
0! All systems go!
To explore the long ago
—RAYMOND RORKE,

SENATE—Thursday, November 29, 1973

The Senate met at 10:30 a.m. and was
called to order by the President pro
tempore (Mr. EASTLAND).

PRAYER

The Reverend Dr. Seth R. Brooks,
pastor, Universalist National Memorial
Church, Washington, D.C., offered the
following prayer:

Our Father, who through Thy wisdom
didst permit men and women to bring
forth our Nation, we offer our thanksgiv-
ing. We remember famous men and
women and the unknown and unsung for
the deeds and accomplishments they
wrought in our Nation. We are aware of
all those who would be men of present
valor and would keep pure the springs of
national purpose. We pray that in coming
generations there may be gratitude for
a goodly heritage.

We ask Thy blessing upon this body
and upon the transaction of its business.
We pray that each Member may be given
health, strength, and courage. May the
minds of those who carry grave responsi-
bilities be held upon lofty things. May
those who labor and toil find refreshment
of spirit with the realization that eternal
verities abide and that the arc of the uni-
verse is long and bends toward justice.
Amen.

THE JOURNAL

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that the read-
ing of the Journal of the proceedings of
Wednesday, November 28, 1973, be dis-
pensed with.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

MESSAGE FROM THE HOUSE—EN-
ROLLED BILL SIGNED

A message from the House of Rep-
resentatives, by Mr. Hackney, one of its
reading clerks, announced that the
Speaker had affixed his signature to the
enrolled bill (H.R. 7446) to establish the
American Revolution Bicentennial Ad-
ministration, and for other purposes.

The bill was subsequently signed by
the President pro tempore.

ORDER OF BUSINESS

The PRESIDENT pro tempore. The
Senator from West Virginia.

Mr. ROBERT C. BYRD. Mr. President,
I do not desire recognition at this point.

The PRESIDENT pro tempore. The
Senator from Pennsylvania.

Mr, HUGH SCOTT. Mr. President, I
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have elected not to disturb the peace of
this body.

The PRESIDENT pro tempore. Under
the previous order, the Senator from
Montana (Mr. MansriELd) is to be rec-
ognized for not to exceed 15 minutes.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that I may have
control of the time allotted to the dis-
tinguished majority leader.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

RULES AND PRECEDENTS

Mr. ROBERT C. BYRD. Mr. President,
I wish to raise a question that deals with
the rules and precedents of the Senate,
and I wish to do so merely for the bene-
fit of future guidance of the Senate.

I suppose I have two or three questions
that I would like to have resolved, if it
can be done.

The first question would be this: A
motion to table having been made, and
the Chair having duly recognized the
Senator who made that motion, can a
point of order be entered at that point,
thus displacing the motion to table?

The PRESIDENT pro tempore. The
Chair is advised that after considerable
research there appears to be no decision
of the Chair exactly on point; however,
in 1964 there was a ruling by the Chair
that is very closely related. In that in-
stance a resolution was being considered
under a unanimous-consent agreement
when the Chair stated that a Senator
who had the floor could not be inter-
rupted against his consent and that he
was not required to yield for a question
of personal privilege or a parliamentary
inquiry.

In that instance the Senator who had
the floor was subsequently called to
order under rule XIX for the use of
alleged objectionable language. The
Presiding Officer, however, ruled that in
his opinion the speaking Senator had
not violated the rule. The Chair then
having held that an appeal from the rul-
ing was in order and subject to debate
under the rule, an appeal was taken.
The time for debate of the resolution
having expired, a motion to table the
resolution was made and carried. Sub-
sequently, in reply to parliamentary in-
quiries, the Chair informed the Senate
that the motion to table which was not
debatable having been made was in or-
der, and having been agreed to, the pre-
vious appeal from the ruling of the Chair
was carried with it.

It would appear to the Chair that an
appeal from the decision of the Chair
and a point of order have comparable
standing.

The procedure for the case in point,
based on the above precedent, reason-
ably would have been as follows: A point
of order against any procedure is in order
at any time until that matter has been
disposed of, but that does not mean that
it has a higher privilege over all other
motions. In this case the pending ques-
tion had moved from the amendment
per se to the motion to table and a point
of order could be made against that mo-
tion to table as being in order or not
being in order at that point, but the
Senate had then moved one step from
the amendment per se to a privileged
motion—a motion to table had been
made, which was not debatable. If the
motion to table had carried, there would
be no need for a point of order. If the
motion to table failed, a point of order
against the amendment as not being
germane would still be in order.

Mr. ROBERT C. BYRD. So, Mr. Presi-
dent, if I can provide my own interpre-
tation of that precedent as I under-
stand it this is the only precedent that
the Parliamentarian has been able to
find that would be anywhere near the
point that I raise, It would be my own
interpretation that, as the Chair has
stated, a point of order has equal stand-
ing with an appeal from a ruling by the
Chair.

The PRESIDENT pro tempore, In re-
spect to this situation it would appear
s0.

Mr. ROBERT C. BYRD. And a motion
to table having been made had prece-
dence in that instance over an appeal
from a ruling by the Chair. Am I cor-
rect?

The PRESIDENT pro tempore. It be-
comes a question of interpretation, be-
cause we have no exact ruling on that
point.

Mr. ROBERT C. BYRD. But in that
instance, the effect was to give prece-
dence to the motion to table over the
appeal. Am I correct?

The PRESIDENT pro tempore. The
previous ruling had that effect.

Mr. ROBERT C. BYRD. And that is the
only similar ruling that can be found?

The PRESIDENT pro tempore. Except
that there have been numerous rulings
on points of order which hold that they
may be raised until the said question is
disposed of.

Mr. ROBERT C. BYRD. I understand
that. I say most respectfully to the Chair
that as I heard the Chair read the prece-
dents, the motion to table in that in-
stance took precedence over an appeal
from the ruling of the Chair. Am I
correct?

The PRESIDENT pro tempore. It
would appear so.
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Mr. ROBERT C. BYRD. Mr. President,
that being the case, then a motion to
table having been made, it would have
precedence over a point of order coming
in thereafter, if the point of order is
equivalent to an appeal from the ruling
of the Chair in the same circumstances.

Mr. HUGH SCOTT. Mr. President,
would the distinguished Senator from
West Virginia yield before the ruling?

Mr. ROBERT C. BYRD. Yes.

Mr. HUGH SCOTT. Mr. President, I
want to raise a question of the impor-
tance of this colloquy, because I would
think that we need to be very cautious
not to bind the Senate in all future pro-
ceedings. This is a colloquy for infor-
mation only. And I would hope that it
is not intended as binding precedent un-
less it happens in an actual case. I take
it that we are proceeding on a theoreti-
cal basis.

Mr. ROBERT C. BYRD. We are; we
are exactly. And I certainly want to
substantiate what the distinguished Re-
publican leader has said. However, I
think this is important.

The PRESIDENT pro tempore. These
responses to parliamentary inquiries are
not binding on the Senate because an
appeal from these statements cannot be
taken.

Mr. ROBERT C. BYRD. Exactly; how-
ever, I think it is important, may I say
to my distinguished friend, the Republi-
can leader, that we have some clarifica-
tion of this situation, because on yester-
day I made a motion to table. And I do
not want any misunderstanding as to my
purpose today in raising the question. I
am not a sore head about the point of
order having been upheld yesterday by
the Chair, not at all. I certainly did not
offer the amendment with any intention
or hope that it would be upheld by the
Senate. My thought and my hope was
that the amendment would be tabled.
So my question is not intended because
of any feeling of ill will resulting from
the holding of the Chair on the point of
order per se yesterday.

At that time it was my feeling that, a
motion to table having been made and
the Chair having recognized me and hav-
ing proceeded to state that the question
was on my motion, and then having let
a point of order come in and displace my
motion, I did not think that was proper
on the part of the Chair.

I said—

Did not the Senator from Hawali have the
floor in his own right?

The Chair answered that he did.

Then, I said—

Thereafter, when the Senator from Hawall
yielded back his time, I was recognized and
made my motion to table.

The Chair said:
That is correct.

Then I said in effect—

Then am I to understand that a point of
order can come in after the motion to table
has been made?

The Recorp today does not show the
response of the Chair. But the Chair did
respond. The Chair responded to the ef-
fect that a point of order could come in
after the motion to table had been made.
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When the Chair responded in that
fashion, I did not press the point. I
thought I could be wrong. We were lim-
ited in time, and we had a vote at 2:30.
I did not want to go through the process
of appealing the ruling of the Chair be-
cause it might require two or three votes.
I thought I could be wrong. However, I
would stress that the Chair answered
the inquiry. But the Recorp does not
show the Chair’s answer.

I know the Chair’s answer because I
saw it in the REcorp copy last evening,
and it had been penciled through. The
answer was, in effect, that a point of
order could come in after a ruling had
been made.

The fact that the Chair's response, as
recorded in the reporter’'s transcript, was
marked through with a pencil, and does
not appear in the CONGRESSIONAL RECORD,
indicates to me—and I am not talking
about the particular Senator who was in
the chair—that there was uncertainty
on the part of the Parliamentarian’s
office.

The fact that it was marked out indi-
cates to me that my’ question was not
properly answered on the floor yester-
day during the debate.

So, what I want is some understanding
of where we now stand, because this ques-
tion will come up again someday. It is my
belief that a motion to table having been
made, as it was on yesterday by me, a
point of order should not have been
allowed to come in. And I say that be-
cause a motion to table, if it carries, ac-
complishes the purpose of the Senator
who wants to raise the point of order.
If it fails, the person raising the point
of order has lost no right. He can still
raise his point of order.

Mr. HUGH SCOTT. Mr. President,
there is a very considerable risk in re-
vising the rules of the Senate through a
colloquy. And the Chair has already an-
swered that by saying that the responses
of the Chair on points of order are not
binding on the Senate.

There is an advantage, I say to my
distinguished friend, the Senator from
West Virginia, of a certain ambivalence
under some situations in the Senate, be-
cause we cannot anticipate them.

I have in mind a point of personal
privilege. Suppose that the speaker who
was about to move to table an amend-
ment had said something which involved
another Senator on a point of personal
privilege, It might be—and I am not ex-
actly certain how the ruling would go—
that the Chair would rule that the point
of personal privilege had to be disposed
of prior to the motion to table because it
had occurred earlier. Stating a hypo-
thetical case, there might be points of
order of such substantial nature and of
such importance to the Senate and per-
haps to the bill that the Chair might rule
under those circumstances that the point
of order takes precedence.

I appreciate what the distinguished
assistant majority leader is trying to do.
I do want to caution once more that we
ought not to try to anticipate anything
that can happen in this unpredictable
body

I v}ass not present when the incident
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arose about which the Senator is talk-
ing. So, I have no opinion on that.

Mr. ROBERT C. BYRD. Mr. President,
I appreciate what the Seantor says. Per-
haps I ought to address myself to the
matter of the point of order. I have no
fault to find with the Senator in making
the point of order. He was certainly
within his rights. However, I strongly feel
that the motion to table had precedence,
it having been made. And as one Senator
who has sat on this floor almost every
day for 8 years, I am not an expert on
the rules. I do not think that any Sena-
tor should be expected to know as much
about the rules and precedents or to
have anything near the expertise of the
Parliamentarian. That is why we have a
Parliamentarian.

However, I have been here long enough
to have some meager understandings of
some of the rules and precedents. And I
have been on the floor long enough to
know that we can have the same situa-
tion occur again. I feel that the question
to be raised at this point to indicate that
there is one Senator who would not agree
that a point of order concerning ger-
maneness should be allowed to enter
after a motion to table has been made.

Fortunately, I had no strong feeling
about the merits of the amendment; I
did not expect the amendment to be
adopted. I wanted the Senate to table it.
As I say, I did not press the point. I
raised it when the Chair indicated that
such a point of order could come in aiter
the motion had been made. I did not
want to press the point, because I
thought at the time that I could be
wrong. I now think I was right.

Mr. HUGH SCOTT. Mr. President, will
the Senator let me raise a different point
very briefly that was raised yesterday
in connection with another matter of
procedure?

Mr, ROBERT C. BYRD. Yes.

Mr. HUGH SCOTT. We had some con-
cern expressed on a time agreement that
we shall vote, say, at 4 o’clock, and it is
uncertain whether a quorum call is ex-
pected to take place or not at that time,
that some Senator planning to leave im-
mediately after the 4 o'clock vote may
miss his plane because the gquorum call
delays the vote until 4:20, or the reverse
happens; someone comes in at 4:20,
there is no quorum call, and he misses
a 4 o'clock vote.

I wonder if we could establish some
kind of procedure for the information of
Senators whereby, in time agreements,
we agree that we shall vote at 4 o'clock,
the vote to be preceded or not to be pre-
ceded by a quorum call, so Senators may
be on some notice. Could we do that?

Mr. ROBERT C. BYRD. May I say in
response to the inquiry of the distin-
guished Republican leader that I find
no problem here. I do not know pre-
cisely what happened yesterday, because
at the time all the confusion was going
on, I was thinking about my motion to
table.

Mr. HUGH SCOTT. I do not know
precisely what happened either. That is
why I am trying to find some way out
of the confusion.

Mr. ROBERT C. BYRD. But let me
say further to the distinguished Repub-
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lican leader that any Member has a
constitutional right to suggest the ab-
sence of a quorum immediately before a
vote, even though the hour for voting
has been agreed to by the Senate. There
is no question of that.

Mr. HUGH SCOTT. That is right.

Mr. ROBERT C., BYRD. We have done
that many times, and any Member has a
constitutional right to raise the point of
no quorum, because no business can be
conducted under the Constitution un-
less a quorum is present. So any Member
can call for a quorum just before a vote,
even though a time has been set for a
vote, and he will be upheld in his right.

The PRESIDENT pro tempore. The
Senator’s time has expired.

Mr. HUGH SCOTT. Mr. President, I
ask unanimous consent that the time I
heretofore yielded back to be returned
to me.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

Mr. HUGH SCOTT. I now yield that
time to the distinguished assistant ma-
jority leader.

Mr. ROBERT C. BYRD. I thank the
able minority leader. I have answered
that. I want the Chair to indicate wheth-
er or not I am right, but before he does
so, I want to go on to the next question.

Mr. GRIFFIN. Could we have one ques-
tion at a time?

The PRESIDENT pro tempore. Under
the precedents, a quorum call is always
in order just before a vote.

Mr. ROBERT C. BYRD. So that dis-
poses of that.

Mr. HUGH SCOTT. Then I would sug-
gest that perhaps we might accommo-
date Senators by providing that a quo-
rum call shall occur at 10 minutes to 4
or a quarter to 4. We cannot thereby
rule out a subsequent quorum call, I am
aware of that, but we could at least put
everyone on notice that if there is to be
a quorum call it will occur at 3:45 or at
4, so that Senators, who very often are
making speeches in the evenings in other
places, other cities, will be able to ar-
range their schedules.

Mr, GRIFFIN. Mr. President, before we
leave that point, if the Senator from
West Virginia will allow me——

Mr. ROBERT C. BYRD. Yes.

Mr. GRIFFIN, I think it should be
noted, without commenting on whether
or not an error was made with respect
to the point that he is primarily con-
cerned about. I want to focus back on
my effort yesterday, at the point where a
vote was to be taken on the motion to
table, when I suggested the absence of a
quorum and I recall that the Chair at
that point indicated that such a sug-
gestion was not in order unless time were
yielded to me.

Mr. ROBERT C. BYRD. That is a dif-
ferent question.

Mr. GRIFFIN. Oh.

Mr. ROBERT C. BYRD. Yes.

Mr. GRIFFIN. Then I think we
should——

Mr. ROBERT C. BYRD. I am coming
precisely to the point.

Mr. GRIFFIN. All right.

Mr. ROBERT C. BYRD. That is a dif-
ferent question. If a certain amount of
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time is allotted to an amendment, let
us say 15 minutes to a side, no Senator
can put in a quorum—I hope I am cor-
rect; the Chair will sustain me if I am—
no Senator can put in a quorum until that
30 minutes has elapsed, or has been
yvielded back, or unless time is yielded by
one side or the other, or both sides, for
such quorum, or unless there is a unani-
mous-consent agreement to the effect
that a quorum call may occur without
the time being charged to either side.
That is quite different.

But when the time has expired or been
yielded back, then nothing can keep the
Senator from Michigan from getting a
quorum, because he is entitled to that
quorum before the transaction of busi-
ness occurs. He is entitled to a showing
that there is a quorum present. But as
long as all time has not expired or been
yielded back, he is not entitled to get
his quorum call except by unanimous
consent or unless time is yielded by some-
one for the purpose.

Am I correct?

The PRESIDENT pro tempore. The
statement of the Senator from West Vir-
ginia is correct as to a quorum call being
in order.

Mr. GRIFFIN. I think we might put
this factor into it, though: Suppose a
motion to table were made, and those in
control of the time did not yield for the
purpose of a quorum call. Then a Sen-
ator does not have a right to have a
quorum call before the transaction of
business; would that be the case?

Mr. ROBERT C. BYRD. A vote could
not occur on the pending matter, and
a motion to table cannot be made until
all time has been yielded back. At that
point, the Senator can then suggest the
absence of a quorum.

Mr. GRIFFIN. I see. All right.

Mr. ROBERT C. BYRD. I had only 1
minute, by unanimous consent, and I
used my minute yesterday, and the Sen-
ator from Hawaii (Mr. Fong) had 15
minutes, and he was still in control of the
time. Someone asked whether we could
have a quorum call, and I said, “Not on
my time,” because I did not have any
time remaining. Until he yielded back his
time, or yielded time for the purpose, a
quorum could not be called. I think that
was what happened.

Mr. GRIFFIN. It was my understand-
ing that a quorum call could not be had
until all time had been yielded back. Is
that correct?

Mr. ROBERT.C. BYRD. Or unless time
is yielded for the purpose, or unanimous
consent is given for the quorum, the Sen-
ator is correct.

Mr. GRIFFIN. I thank the Senator.
Now I know he wants to revert to his
other point.

Mr. ROBERT C. BYRD. That is the
point I wished to make.

Mr. President, I am sorry for taking
the time of the Senate.

The PRESIDENT pro tempore. The
additional time of the Senator has
expired.

ORDER OF BUSINESS

Mr. ROBERT C. BYRD. Now, Mr. Pres-
ident, I ask unanimous consent that the
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time which was allotted to the distin-
guished majority leader at the beginning
of the session and which was not used,
be given back to him.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

Mr. ALLEN. Mr. President, I ask
unanimous consent that I might be al-
lotted 5 minutes, in order that I might
discuss this parliamentary inguiry.

Mr. ROBERT C. BYRD. Mr. President,
so that we will not have to break our
rules that are not written down, I have
just gotten the time back for the majority
leader that he ordinarily gets at the
beginning of every day under the stand-
ing order. I did not use any of that. I
am sure the majority leader will use
some of it, and be glad to yield some of
it to the Senator from Alabama.

Mr. MANSFIELD. Mr. President, if the
Senator does not desire to be heard now,
I would be glad to yield some of my time
to him. If he wants to be heard, I am
delighted to yield to him.

Mr. ALLEN. No; I would be delighted
to be heard later. I just thought now
might be a logical time.

The PRESIDENT pro tempore. The
Senator from West Virginia did not have
reference to the 15 minutes allotted to
the majority leader under the special
order, but he asked that the 5 minutes
at the beginning of the session be re-
stored to the majority leader.

Mr, GRIFFIN. Mr. President, is there
any time left on this side for the minor-
ity leader?

The PRESIDENT pro tempore. No,
but there is time for routine morning
business.

Mr. MANSFIELD. If the Senator from
Alabama will allow me, I would like to
proceed now, and ask that what I have
to say be printed in the Recorp after the
remarks of the distinguished Senator
from Alabama, and that his remarks
follow the remarks of the distinguished
Senator from West Virginia.

Mr., ALLEN. That will be entirely
satisfactory.

Mr. MANSFIELD. The reason I make
the request is, I am chairman of the
military construction conference.

Mr. ALLEN. That will be entirely
satisfactory.

(The remarks of Senator MANSFIELD
on the subject of gasoline rationing ap-
pear later in the Recorp, by unanimous
consent.) ]

(The following colloquy, which oc-
curred later, is printed at this point, to
preserve continuity.)

Mr. ALLEN. Mr. President, I feel sure
that I am one of the greatest admirers,
in and out of the Senate, the distin-
guished Senator from West Virginia
(Mr. RoeerT C. BYrp) has. Not only do
I admire his great qualities as a Senator,
as a statesman, and as a great American,
but I certainly admire his great parlia-
mentary skill, his great knowledge of the
rules of the Senate, and his adherence
to those rules, as well as his adherence
to the rules and provisions of the Con-
stitution of the United States, I might
add.

In view of the fact that I will not be
able to make all the points I should like
to make in this connection on the matter
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of the point of order that the colloquy
has been on this morning, I ask unani-
mous consent that the colloguy appear-
ing on pages 38348 and 38349 of the
CONGRESSIONAL RECORD be printed at this
point in the REcoRD.

(Subsequently, by unanimous consent,
page 38341 was also ordered to be
printed at this point, to precede pages
38348 and 38349.)

There being no objection, the excerpts
from the Recorp were ordered to be
printed in the REecorp, as follows:

The PrRESIDING OFFICER. Has all time been
ylelded back?

Mr. ALLEN, All time has not been yielded
back.

Mr. RoeerT C. BYro. I yield back my time,
Mr. President.

Mr. ALLEN, Mr, President——

Mr. Fonc. Mr. President, I yield 2 minutes
to the distinguished Senator from South
Carolina (Mr, THURMOND).

The PrEsIDING OFFICER. The Senator from
Bouth Carolina is recognized for 2 minutes.

Mr. THURMOND, Mr. President, article I,
section 6, clause 2 of the Constitution states:

No Senator . . . shall, during the time for
which he was elected, be appointed to any
civil office . .. which shall have been
created, or the emoluments whereof shall
have been increased during such time.

This provision, if properly construed, sim-
ply means that if an office 1s created, or if
the emcluments of an office are increased,
while a person is a Member of Congress, then
such person is not eligible for appointment
to that office.

Why? To prevent personal aggrandizement
or gain. '

Had the Attorney General's salary not been
increased while Senator Saxbe was a Member
of the Senate, without any question, he
would be eligible for that office. By lowering
the salary, as this bill would do, we remove
the barrier created by Congress in 1969 when
it increased the salary. If Congress can create
the barrier Congress can remove it.

Senator SAXBE is & man of character, cour=-
age, and capacity, and I predict he will make
a great Attorney General.

Mr. President, on November 27, 1973, the
Washington Star-News printed an editorial
entitled “The Saxbe Nomination.” I ask
unanimous consent that this editorial be
printed in the CONGRESSIONAL RECORD.

There being no objection, the editorial was
ordered to be printed in the REcorp, as fol-
lows:

THE SAXBE NOMINATION

It is clear that the framers of the Con-
stitution intended only to prevent members
of Congress from deliberately cashing in on
their votes when they put in a restriction
agalnst senators and representatives serving
in any federal civil office after having voted
to ralse the salary for that office.

It would seem, therefore, that legislation
rolling back the salary, for the office of attor-
ney general would be sufficient to clear the
way for confirmation of Senator Saxbe of
Ohio to head the Department of Justice.

During the first year of Saxbe's Senate
term, he voted in 1969 for leglslation that
ralsed the salary of cabinet officers from
£35,000 to $60,000. According to those who
question his nomination, that makes him
ineligible to serve as attorney general be-
cause of a prohibition in Article 1, Section 8
of the Constitution, which says that no mem-
ber of Congress shall be appointed to any
civil office for which the *“emolument . . .
shall have been increased"” during his term
in the Congress.

The Nixon administration has proposed to
clear the way for Saxbe's confirmation by
cutting the attorney general's salary back
to $35,000. But critics claim this is not
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enough to overcome the Constitutional
barrler.

“There is a precedent for this, however. It
was done in 1909 so that Senator Philander
Chase Knox could be confirmed as Secretary
of State. In 1876, the Senate confirmed Sen-
ator Lot M. Morill as Secretary of Treasury
even though cabinet salaries were increased
in 1873 while he was in the Senate. And
Senator Hugo L. Black was named to the
Supreme Court in 1937 although he had voted
to increase the retirement benefits of Su-
preme Court justices, which certainly seems
to fall into the “emolument” category.

“In the present Watergate atmosphere, it
is not unusual that nitpickers have been
going over the Saxbe nomination locking for
flaws and threatening to challenge the nom-
ination in the courts if he is confirmed. It
has become the style these days to question
every move and motive of the Nixon admin-
istration.

“It should be obvious to anyone that Saxbe
did not vote for the pay increase for cabinet
officers because he expected .some day to
become one. Given his strong criticism of
several Nixon policies, it was a sure bet until
Watergate came along that he would never
be asked to serve in the cabinet. We believe
that cutting the salary back to 35,000 while
Saxbe serves as attorney general sufficiently
cures whatever constitutional defect the
nomination may have had.

Mr. Foxc. Mr. President, in voting to table
this amendment, I am voting on the ground
that we have never had any hearings on this
proposition and that I may want to vote for
the amendment if we had hearings on it. But,
not having had any, I am voting to table.

Mr. President, I yield back the remainder
of my time.

Mr. RogerT C. BYyrp. Mr, President, I move
to table the amendment.

The PrEsIDING OFFICER The question is on
the motion to table the——

Mr. ALLEN. Mr. President, I was going to
be recognized, I thought, for a point of order
after the time had been ylelded back.

The PrEsmING OFFICER. The Senator from
Alabama is recognized.

Mr. AriEn. Mr. President, I raise a point
of order that the amendment is not ger-
mane and, therefore, it cannot be considered.

Mr. RoperT C. BYrRD. Mr, President——

The PrESIING OFFICER. The Chalr would
state that the point of order 1s well taken
and that the amendment is not germane.

Mr. RoserT C. By¥rp. Mr. President, did
not the Senator from Hawaill have the floor
in his own right when he said that he yielded
back his time?

Mr. Roeert C. Byrp. I, at that time, got

The PrEsminc OFFICER. He did.
recognition and moved to table.

The PrESmING OrFFIicErR. That 18 correct.

Mr. RoserT C. BYrp. So the polnt of order
cannot be entered.

Mr. AiLLEN. Mr. President, I called the
attention of the Chalr to the fact that I
asked to be recognized when all time had
been ylelded back, and the Chair stated that
he would recognize me then.

The PrEsminG OFFicER. The motion to lay
on the table is not debatable. However, the
Senator from Alabama was not recognized
for the purpose of debate but rather as
promised for the purpose of making a polnt
of order.

The Chair sustains the point of order.

Mr. RoeerT C. Byerp. I thank the Chalr.

Well, Mr. President, I will not appeal the
ruling, but I think this indicates the con-
fusion that we are all in here. The amend-
ment was for the purpose of doing directly
that which we say we cannot do directly but
which we are attempting to do indirectly in
the form of 8. 2673.

Now, Mr. President, how much time do I
have remaining?

The PrESmING OFFICER (Mr, Winriam L.
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Scorr). Fourteen minutes remain to the
Senator from West Virginia.

Mr. Roeert C. BYrp, I thank the Chair.
Very well. Would the Chalr secure order
and preserve order during that 14 minutes?

The PresmING OFFICER. The Chair will
attempt to do so.

Mr. RoserT C, ByYrp. Time is running on
the Senator from West Virginia, I would
state to the Chair. May we have order in
the Senate?

The PresminG OFFICER. The Senate will
be in order.

Let me say to the Senator from West Vir-
ginia that I think the Senate is now In
order. The Senator may proceed.

Mr. RoeerT C. ByYrp. Mr. President, I
would like to have a little better order
if the Chair would get it for me.

The PreEsmING OFFICER (Mr. Wmriam L.
Bcorr). The Senator from West Virginia re-
quests that the Senate be In order. The
Chair asks that Senators take their seats
and refrain from speaking with one another
while they are in the Chamber. If Senators
wish to speak, they should please retire to
the cloakroom. The distinguished Senator
from West Virginia is entitled to be heard
by the Senate.

Mr. RoserT C. ByYrRp. Mr. President, what
are we attempting to do in enacting S.
26737 Pirst, we are attempting to bend the
Constitution by legislative enactment by
temporarily reducing the salary of the At-
torney General as an avenue of escape from
the constitutional inhibition. This is not
simply a matter of reducing the salary, and
every Senator knows it.

We cannot shield ourselves by that pro-
position. The merits of the proposition in-
corporated in the bill have absolutely
nothing to do with our real purpose in en-
acting the bill. The bill, if enacted, will
be a violation of both the letter and the
spirit of the Constitution.

When blacks come here for legislation,
they are told that the Constitution is in
their way.

When citizens come here to tell us they
do not want to see their children bused to
public schools for the simple purpose of
bringing about an arbitrary racial balance
in the schools, they are told that the Con-
stitution is in their way.

When citizens come here to ask that
prayer be restored to the public schools,
they are told that the Constitution stands
in their way.

When labor representatives come here,
they are told that the Constitution is in
their way.

When farmers come here, they are told
that the Constitution is in their way.

When small businessmen come here, they
are told that the Constitution stands in
their way.

Mr. President, I think that all Senators are
vitally interested in the rules and precedents
of the Senate—and may I have the attention
of the Chief Parlamentarian in what I am
about to say. All Senators, I think, have a
duty to uphold the precedents of the Senate.
I have a duty to raise a question about an
occurrence which developed today.

During the recent debate on 8. 2673, the
distinguished Senator from Hawalli (Mr,
Fownc) had acquired the floor in his own
right. He made a statement and then he
ylelded back the remainder of his time, on
my unprinted amendment which was then
pending.

I secured the floor and I made a motion to
table—I was recognized and made a motion
to table. The Chalr then allowed a point of
order to be made by the very distinguished
Senator from Alabama (Mr. ALLEN). I did
not argue the matter then. I was not inter-
ested in appealing the ruling of the Chair
because I think I had made my point with
the offering of the amendment. So, I am
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not quarreling with the distinguished Sen-
ator from Alabama at all—or with anyone
else.

I am not satisfled, however, that a point
of order can be made after a motion to table
has been duly made by a Senator, because
there can be no debate on a motion to table,

I would therefore urge the Parllamentarian
to research this question, I am not setting
myself up as a parliamentarlan, but I think,
if this is right, then we should know; and
it this is wrong, then we should know so
that the Senate will be properly guided in
the future.

Thus, I would urge the Parliamentarian,
with all due respect to the Parliamentarian,
to research this question and be prepared at
a later date to state precisely what that
research shows.

Mr. ALLEN. Mr. President, will the distin-
guished assistant majority leader yleld?

Mr. RoserT C. BYrp. I am happy to yleld
to the Senator from Alabama.

Mr. ALLEN. I recognize the parliamentary
skill of the distinguished assistant majority
leader. Certalnly it is unequaled in this body.
I believe that his recital of the circumstances
surrounding the recognition of the Senator
from Alabama up to the making of the point
of order left out, unknowingly of course, an
added circumstance that, before the time was
ylelded back, the Senator from Alabama rose
and addressed the Chair and was recognized
by the Chair and then stated that he wished
to raise the point of order. The distinguished
occupant of the Chalr at that time, the junior
Senator from Louisiana (Mr. JoHNSTON),
stated that the Senator from Alabama was
out of order inasmuch as all time had not
yet been ylelded back. The Senator from
Alabama at that time—and the officlal Rec-
ord will disclose this, I am sure—asked the
Chalr, “Will the Chair then recognize the
Senator from Alabama as soon as all time has
been ylelded back?”

The Chair stated that he would. So, in the
first place, the Chair was merely carrying out
his commitment made before the whole Sen-
ate during the proceedings of the Senate to
the Senator from Alabama that he would
recognize him for the purpose of ralsing that
point of order as soon as all time had been
yielded back.

Now that would certainly justify the Chair
in recognizing the Senator from Alabama.

Now, on the other point, and I appreciate
the Senator's asking that the Parllamentar-
ian research this point, it would seem to the
Senator from Alabama that if any amend-
ment is improperly before the Senate, a mo-
tion to table that amendment does not put
any element of germaneness into the amend-
ment and make it properly before the Sen-
ate. So 1t would seem to me, even though
& motion to table had been made, that it
would be proper to raise the point of order
that the amendment was not properly before
the Senate; and that would not be a debate,
it would be merely ralsing a parliamentary
point.

S0 I do certainly joln in the request of
the distinguished assistant majority leader
that the Parliamentarian research the point.

Mr. RoserT C. BYRD. Mr. President, I am
grateful for the comments that the distin-
guished Senator from Alabama (Mr, ALLEN)
has made, because they round out the rec-
ord.

I do not agree, however, that the Chalir
has any business committing itself to recog-
nizing any Senator at a later point unless
it is done by unanimous consent because,
under the rules, as the Senator well knows,
the Chalr shall recognize the Senator who
first seeks recognition. But the Chalr, of
course, has discretion. The Chair does not
have to do that.

I do not think the fact that the Senator
from Alabama asked that he be recognized
at a later time to make his point of order
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carrled with it any status. I suppose the
Chalr felt committed, but the Chalr did not
have to be committed. I got recognition after
the Senator from Hawaill ylelded the fioor,
and I made my tabling motion, which would
have had the same practical effect, If it had
carried, as taking down the amendment by
a point of order.

Mr. Auren. With all due respect to the
distinguished Senator from West Virginia,
I wonder why he did not raise that point
at the time, instead of walting until this
time.

Mr. RoperT C. BYrp. What point?

Mr. AurLEN. The point that the Senator
from Alabama should not have been recog-
nized.

Mr. RoperT C. BYrD. I will tell the Senator
why I did not raise it at the time. Our time
was short. I did not want to appeal the
ruling.

Mr. Auren. I am not talking about the
ruling.

Mr. RoseErT C. Byrp. I understand. I did
ralse the point, but I did not want the
question the Chair further.

I am not concerned because the Senator’s
point of order was upheld. I wanted to see
the amendment tabled.

What I am concerned about is this: I do
not belleve that previous precedents will
uphold the Chair in what the Chalr did.
I may be wrong, but, if so, I ought to be
shown. We ought to know what the preced-
ents of the Senate are. If previous precedents
show that my motion to table should have
been voted on and that the point of order
should not have come in, then that is what
the precedent ought to be. If we are going to
have a new precedent by which, after a mo-
tion to table has been made, a point of order
can still come in, we ought to know about
the precedent. I want to know what the
precedents are, so that the Senate can be
correctly guided in the future. That is all
I am asking for.

Mr. ALLEN. The distinguished majority
whip will recall that at one time, when the
Senator from Alabama had a motion to table
before the Senate on the postcard registra-
tion bill, the distinguished majority whip
put in some six, seven, or eljght quorum calls
and motions to adjourn, in the face of a mo-
tion to table.

Mr. RosErRT C. BYrD. Yes. A Senator, under
the Constitution, has a right to call for a
quorum; and a Senator cannot be denied
the constitutional right to call for a quorum
before a vote.

Mr., ALLEN. I saw it happen here today,
when we were not allowed to have a guorum
call unless there was time.

Mr. RoBekT C. BYRD. The Senator ralses a
good question. The Senator was denied his
constitutional right for a quorum call.

Mr. ALLEN. One more response to the Sena-
tor from West Virginia: I doubt that we are
going to find a precedent in which a point of
order was ralsed in the face of a motion to
table, where the Presiding Officer had com-
mitted himself to recognize a Senator for
making a point of order and did proceed
to recognize him in compliance with his
commitment. I doubt that we will find a
precedent on all fours with that.

Mr. RoserT C. Byrp. We may not, May I
assure the Senator again that there is cer-
tainly no ill will on my part toward him
for raising the point of order. That was
his right. There is no i1l will on my part
toward the Parllamentarian. I want the
precedents researched.

Mr. ArLew. I am sure there is no feeling
of that kind on the part of the distinguished
Senator.

Mr. ALLEN. Mr, President, I care not
how the Chair rules on this point. I agree
with the distinguished Senator from
West Virginia that the Senate ought to
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know what the construction by the Chair
of that rule is, as to whether or not a
point of order can be raised after a mo-
tion to table has been made on an amend-
ment or a measure before the Senate. I
believe it was restricted in this case to
the germaneness of an amendment.

First, I will say that to rule that a point
of order cannot be made under such cir-
cumstances does violence to logic; be-
cause under the time limitation agree-
ment and a germaneness rule, it would
be possible for any Senator, under such
circumstances, to offer an entirely ex-
traneous amendment and have it before
the Senate; then make his motion to
table, and then force a vote by the Sen-
ate on an entirely extraneous matter
that should not be before the Senate. So
the part of logic would be to allow the
point of order to be made that the
amendment is not properly before the
Senate. That would be the logical pro-
cedure, and not to require a vote on an
extraneous amendment.

Be that as it may, the facts presented
yesterday when the point of order was
made are not quite as simple as the par-
liamentary inquiry that the distin-
guished Senator from West Virginia
made as to whether a point of order can
be raised after a tabling motion has been
made. Yesterday, before the time was
vielded back on the amendment, the
Senator from Alabama tried to get rec-
ognition in order to raise a point of or-
der; and the Chair stated that he could
not be recognized until all time had been
yielded back. Then, before all time was
yielded back, the distinguished Senator
from West Virginia turned to the Sena-
tor from Alabama and said, “Do you
want to make your point of order at this
time?” So it was well understood that
the Senator from Alabama wanted to
raise the point of order at the conclu-
sion of the time,

Then, when the motion to table was
made, the Senator from Alabama insisted
on his right to raise the point of order.
Apparently, the Chair backed up and al-
lowed him to make the point of order,
ruling at the same time, as the Senator
from West Virginia pointed out, that the
point of order was in order—seemingly
ruling at that point in lieu of or in addi-
tion to the fact that the Senator from
Alabama had been seeking to raise that
point of order before the time was yielded
back.

So it is not exactly as simple as the
parliamentary inquiry that had been
made. Whatever the ruling is, of course,
the Senate will abide by it. But I do point
out that to rule that a Senator cannot
make a point of order under controlled
time, where germaneness is involved,
could require the Senate to vote on ex-
traneous matters not properly before the
Senate. That is what happened on yes-
terday, and that is the logic of the posi-
tion of the Senator from Alabama on the
point of order.

Mr. ROBERT C. BYRD. Mr. President,
I do not want to belabor this point, ex-
cept for the purpose of having the
Recorp also show the counter argument.
I realize that this will not settle the mat-
ter, but I think the Recorp should also
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show the other argument, which I wish
to make.

First of all, I did turn to the able Sen-
ator at some point and say, “Now is the
Senator ready to make his point of or-
der?” There is no question about that.
But time passed. I decided in the mean-
time to press my motion to table. Every
Senator has a right to change his mind.

So, having earlier put the Senate on
notice that it was my intention to make
a motion to table, having made the mo-
tion to table, having withdrawn it, I de-
cided I would pursue that course. That
was why, even though I had turned to
the able Senator and said, “Is the Sen-
ator ready to make his point of order?”
and he could not make it at that point, I
later felt that I was perfectly within my
right to pursue the course I had earlier
outlined and move to table.

Mr. ALLEN, Mr. President, will the
Senator yield?

Mr. ROBERT C. BYRD. I yield.

Mr. ALLEN. I think that in order to
come under the precedent that has been
cited by the Chair—that is, where the
point of order was raised against an
amendment and then a subsequent mo-
tion to table being made and carrying,
and carrying with it the point of order—
it would have been necessary for the
Senator from West Virginia to renew his
motion to table after the point of order
had been raised by the Senator' from Ala-
bama. If the Senator from West Vir-
ginia had done that, he would have come
squarely under the precedent; but not
having done that, I do not believe the
precedent covers the exact situation that
transpired on yesterday.

Mr. ROBERT C. BYRD. Mr. President,
if the Senator had made his point of
order, I think it would have been per-
fectly proper for the Chair to rule on his
point of order. But the exact situation
was that I had already made a motion
to table. The Chair said, “The question
is on the.” He was going through the
ritual of saying, “The question is on the
motion to table.”

I had been recognized, and the motion
to table was before the Senate. A motion
to table cannot be debated. I did not feel
that at that point a point of order was
in order with respect to germaneness.

Mr. ALLEN. Mr. President, will the
Senator yield?

Mr. ROBERT C. BYRD. I yield.

Mr. ALLEN. If the Senator then had
renewed his motion to table, he would
have come squarely under the precedent;
but not having done so, he did not do it.

Mr. ROBERT C. BYRD. I did not need
to renew it because it was before the
Senate. The Chair arbitrarily took it
away from me. That is the thing I am
concerned about—not so much because
of yesterday, but it might happen again,
and it might happen the next time to the

i hed Senator from Alabama.

As to the logic, Mr. President, I great-
1y respect the Senator from Alabama. He
is a great American, a great Senator, and
a Christian gentleman. I think he is the
best parliamentarian now serving as a
Member of the Senate. He has had very
valuable experience formerly as the Lieu-
tenant Governor of Alabama, in presid-
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ing over the Senate of Alabama. He has
had a long and distinguished service be-
fore coming to the U.S. Senate. So far
as I am concerned, I bow to him. But I
cannot agree that the logic of this matter
is as he has stated.

First of all, it seems to me that a mo-
tion to table, not being debatable, can
settle a matter more quickly. If we go
the route of the point of order, then
there is the matter of appealing the rul-
ing of the Chair, that can arise, which
will require a vote, and it can be debated.
There is the matter of tabling the appeal
of the ruling of the Chair, which is in
order. That could require a vote. More-
over, I do not like to see the Chair
wrongly overruled. When the Senate
goes that route, it opens up the possi-
bility that the Chair will make a ruling
that is the right ruling and which will
be wrongly overruled by the Senate, be-
cause Senators who come in the door are
often guided by the emotion or merit in-
volved in the particular amendment or
motion, or whatever is at stake, and they
do not really understand perhaps that
they may be overruling the Chair and
breaking a vital and longstanding prec-
edent.

So I think that anything that will best
avoid that possible danger, plus the cost
of additional time involved in that route,
is the way the Senate ought to go; and
the motion to table disposes of the mat-
ter with promptitude, without debate,
and without the danger of having the
Chair overruled in error. If it fails, the
Senator who wants to make the point
of order can still make his point of order,
and he has lost no right of his.

Mr. President, I close with this com-
ment.

The PRESIDING OFFICER. The Sen-
ator’s 5 minutes have expired.

Mr. ALLEN, Mr. President, I ask rec-
ognition in the morning hour and I yield
my time to the Senator from West Vir-
ginia.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROBERT C. BYRD. The distin-
guished Senator from Alabama has
asked that certain pages of the REcorp
be printed.

Mr. ALLEN. Yes. Page 38348, and
38349,

Mr. ROBERT C. BYRD. Yes. On page
38348 I responded to the distinguished
Senator from Alabama by saying:

I did understand. I did raise the point,
but I did not want to guestion the Chair
further.

In order that that may be clear as to
the fact that I did raise the point, I
ask unanimous consent that page 38341
also be printed in the REecorp, and I
think it should appear, if the Senator
has no objection, just prior to the pages
which he has requested be printed be-
cause that page appears prior thereto
in the REcORD.

Mr. ALLEN. Yes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See prior point in Recorn where
pages 38341, 38348 and 38349 appear.)
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TRANSACTION OF ROUTINE MORN-
ING BUSINESS

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that the limita-
tion on statements during the period for
transaction of routine morning busi-
ness today be limited to 5 minutes rather
than to 3 minutes.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

GAS RATIONING WILL BE NECES-
SARY

Mr. MANSFIELD. Mr. President, the
latest figures on unemployment are at
45 percent which I think is the lowest
in 3 years. These figures go back a month,
I believe. Since that time, there have
been statements made that unemploy-
ment, in view of the energy crisis, will
possibly reach 8 percent.

I note that the administration, in the
person of the Chairman of the Council of
Economic Advisers, Mr. Stein, said he
saw no basis for projections of a possible
8 percent unemployment rate in the next
year if the Arab oil embargo is not lifted.
That statement is taken from the Oil
Daily under date of Thursday, November
8, 1973.

However, I note that United Airlines,
American Airlines, and Frontier Air-
lines are either laying off pilots, stew-
ardesses and stewards, and some ground
crews, or will be in the process of doing
so shortly.

I note also that a private plane con-
cern, the Cessna Manufacturing Co., I
believe located in Kansas, at the present
time has indicated it will be forced to lay
off 25 percent of its personnel and per-
haps more in the months ahead because
of the prohibitions on fuel laid down so
far as general aviation is concerned.

I note also that on yesterday it was
announced the armed services are ship-
ping to Vietnam and Cambodia 22,000
barrels of aviation gasoline every day.

It is known, of course, that because of
the drawdown in Mideast oil, something
on the order of 600,000 barrels a day, I
believe, have been diverted from domestic
use for the use of our armed services.
That is understandable. I do not know
whether they need that much, but cer-
tainly the armed services should have a
priority. But I cannot understand 22,000
barrels of oil a day going to Cambodia
and South Vietnam at this time; because
I want to say to my associates in this
Chamber that we are facing a crisis
which I do not think we even yet realize
is as serious as it is going to be.

Mr. President, the resumption of oil
shipments from the Mideast would make
no difference in the immediate future—
and, I would say, up to 2 years—in the
difficulties which confront this Nation in
an energy sense today.

We have been profligate with our re-
sources. We have been wasteful with our
energy uses. We have, I understand, over
the past several years, wasted between
40 percent to 50 percent of the energy
we consume.

‘We are not going to be able to over-
come that deficiency through lowering
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thermometers in our homes or offices to
68 degrees. We are not going to be able
to overcome that deficiency by establish-
ing a rate of 50 miles an hour for auto-
mobiles, a rate, incidentally, which I note
in the last day or so has been raised to
55 miles an hour for trucks.

Chilly homes and reduced speeds on
our highways will be among the least
serious of the difficulties which confront
us at the present time.

What I am worried about is not the
minor sacrifices, but what the economic
effects of the shutdown on imports on
the one hand and the wastage on the
other by this country will cause, because
what we will have will be an increase in
fuel prices—whether we like it or not;
what we will have will be increased un-
employment, and the signs are there
already—whether we like it or not; and
what we will have will be increased infla-
tion, now running about 8 percent a
year—whether we like it or not.

If we are not careful and do not face
up to this problem as we should, I think
that the danger of a recession next year
is not only apparent, but very likely real.

I would point out further, Mr. Presi-
dent, that the petrochemical industry
will be hard hit, as well as the plastics
industry, the synthetic rubber industry,
and the fertilizer industry. At the present
time, General Motors, I think, is shutting
down 16 of its plants a week or so before
Christmas. Whether they will reopen
after the first of the year is undeter-
mined at this time, but that means that
thousands of men will be out of work, and
consumer goods and food will be affected,
because, after all, if we are going to pro-
duce the surpluses we need in order to
feed ourselves and hungry countries
throughout the world, we are going to see
that the farmers get enough gasoline.

Thus, Mr. President, with all these fac-
tors to consider; namely, unemployment,
shortages, increase in prices, I would
hope that the administration would give
the most serious consideration not to an
increase from the present 4-cent national
Federal sales tax on gasoline to some-
thing on the order of 30 or 40 cents,
as has been mentioned, but to rationing.
That is not popular, but at least it is
equitable. The poor and the middle-in-
come groups will be treated on that basis
just as fairly as the rich who can afford
increased prices and who would be able
to afford increased taxes.

All I want to do is to raise, once again,
warning flags as to what confronts this
Nation at the present time, and to point
out that so far as importation of fuel
from the Middle East is concerned, it will
not make a bit of difference so far as the
crisis which confronts us at this present
time is concerned, even if it is resumed.

So it is time to face up to the facts and
to do what can be done, and also to rec-
ognize that there is such a thing as
equality insofar as the distribution of fuel
oil supplies is concerned. That would be
far better than any kind of inequitable
system which seeks to raise more revenue
through increased taxes on gasoline.

Mr. President, if that is ever done—
and I shall oppose it all the way
through—it will mean that the poor and
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the middle-income groups, who now bear
the greatest share of the burden of tax-
ation in this country—and they have no
tax loopholes—will be the ones who will
have to carry the added burdens.

Accordingly, Mr. President, I would
hope that while the administration, the
President, and his counselors are meet-
ing, they will be able to come up with
solutions which will allow us to confront
this problem on an equitable basis.

I want to assure the President that if
he does, the Senate will be prepared to
support him because we, too, are aware
of the emergency which exists in this
country today and we are well aware of
what this crisis—this potential crisis—
can do to us in the years ahead.

EXTENSION OF PERIOD FOR THE
TRANSACTION OF ROUTINE
MORNING BUSINESS

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that the period
for the transaction of routine morning
business be extended an additional 30
minutes, with statements limited therein
to 5 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Oklahoma is recog-
nized.

Mr. BARTLETT. I thank the distin-
guished Senator from West Virginia.

STEEL AND ENERGY: MUTUAL
DEPENDENTS

Mr. BARTLETT. Mr. President, the
people of the United States are facing a
severe energy crisis. By the end of this
winter, and surely by the end of next
summer, there will be few if any “non-
believers” in the existence of an honest
to goodness energy crisis of huge propor-
tions.

It is hard to believe, but almost nothing
is being done to improve our energy sit-
uation; and on the contrary, much is
being done to exacerbate it. Constructive
legislation is being sidetracked by prev-
ious political commitments and lack of
understanding of the petroleum industry.
Instead Congress seems to be satisfied
with merely spreading out the shortages
rather than doing something to relieve
them—guaranteeing rationing and sacri-
fice including loss of jobs and simul-
taneously guaranteeing no solution to the
real problem of insufficient supplies of
energy.

Ironically, the dependence of the en-
ergy industry upon available steel and
the corresponding dependence of the
steel industry upon available energy rep-
resent probably the most important re-
lationship within the U.S. economy. If
either of these vital industries suffers,
the other suffers, and then the entire
economy breaks down.

Ostensibly, the answer to our Nation’s
energy crisis is very simple—we need to
increase domestic energy supplies. In the
short term we must depend upon those
sources of energy that we know best—the
ones that have supplied our needs for
many years now. Last year petroleum
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and natural gas supplied 78 percent of
our entire domestic energy consumption.

Petroleum exploration and develop-
ment expenditures within the United
States have decreased from approxi-
mately $7.3 billion in 1956 to $3.9 billion
in 1971; wildcat drilling is down from
16,207 wells in 1956 to only 7,539 in 1972;
and new reserve additions of oil and gas
are down from 3.78 billion barrels and
248 ftrillion cubic feet respectively in
1956 to 1.8 billion barrels and 9.8 trillion
cubic feet respectively in 1972.

To emulate the drilling to demand ra-
tio of 1956 would require almost four
times the current drilling rate and would
require an estimated $15.2 billion in ex-
ploration and development outlays. In
1971 only £3.9 billion was invested in ex-
ploration and development.

The petroleum industry is trying to re-
spond to recent price increases for oil
and gas. But because of lack of available
steel and other necessities, drilling ac-
tivity is up only 13 to 14 percent over last
Year.

We must have an overall energy pro-
gram. That program must coordinate all
of those industries which must function
in a flatout effort to cope with our rap-
idly increasing energy problems. The first
goal of any energy program should be to
at least double the current drilling rate.

The current drilling rate cannot be
doubled unless the steel industry also
gears up to supply the needed steel.

In a very short time, oil well casing,
tubing, drill pipe, drill collars, valves at
the wellhead, blowout preventers for
drilling safety, and forgings for many
other types of steel equipment necessary
to operate in the oilfield are now in short
supply. Drill pipe in some areas has as
much as an 18-month delivery schedule—
they cannot get new drill pipe delivered
until 1975.

Several factors have caused this short-
age of oilfield steel goods to occur in a
very short period of time.

First of all, there is a worldwide short-
age of steel—competition within the
world market is fierce. Domestic steel
prices are controlled at a low level com-
pared to the world market by the Cost
of Living Council. These low prices are
counterproductive in several ways.

It is not attractive to foreign steel
makers to export steel into the United
States any longer when they can receive
a higher price elsewhere. Historically,
imported tubular steel has cost about $25
to $30 per ton less than domestic steel.
Now, if you can find anyone who will im-
port tubular steel, it costs $25 per ton
more than domestic steel. The recent
devaluations of the dollar and prices on
domestically produced steel products and
tubular goods controlled at a level signif-
icantly less than corresponding foreign
prices have encouraged the exportation
of American steel products. Exported
steel can be delivered to other countries
cheaper than foreign-made steel, so the
demand from the outside is rising. Do-
mestic mills can get 25 to 35 percent
more for steel that they export. It seems
reasonable to assume that with such an
economic incentive export commitments
will inerease.
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The price controls on steel have been
a disincentive to U.S. steelmakers to in-
vest in both new steel and rolling mill
capacity. The return on the investment
at current prices is not enough economic
incentive to justify the investment.

Even after the decision is made to add
new capacity, it will take from 2 to 3
years to complete significant capacity.

A second major reason that steel tubu-
lar goods are in short supply is that drill-
ing activity is up in response to recent
price increases for oil and natural gas.
Some drilling prospects that would have
been abandoned at lower prices, because
of the unfavorable economics, are now
more attractive at the higher prices.

In anticipation of expanded drilling
programs many larger operators have
been stocking up with pipe sufficient to
meet their needs for several months.

Unfortunately, the small independent
operator, who drills most of the wells in
the United States—approximately 75
percent—in general, cannot afford to buy
great quantities of pipe. Now he cannot
spot-buy tubular goods fo fill his needs.
Plans to drill wells have been delayed or
abandoned for lack of drilling pipe or
casing.

Under the recent inequitable two-tier
pricing system for crude oil, adopted by
the Cost of Living Council, there was
some incentive in light of the casing
shortage to abandon marginal, low vol-
ume producing wells with “old” oil being
sold at lower prices than “new” oil would
bring. In some instances the casing was
pulled from producing oil wells and used
in newly drilled wells—which could re-
ceive a free market price for their oil
under the Cost of Living Council’s
guidelines.

It makes no sense to shut in “old"” pro-
duction because casing is not available
for “new” wells, but the steel shortage
and the Cost of Living Council’s regula-
tions encouraged producers to do this.

Used casing prices have gone up 75
percent in the last 6 months because of
the shortage of new steel. Now, generally,
used casing is selling at nearly the same
prices as new casing and in some cases
exceeds the price for new casing.

The “stripper well amendment" which
I proposed to the Alaskan pipeline bill
has become law. Exempting these mar-
ginal wells from price controls will help
to discourage these producing wells from
being plugged and abandoned.

The petroleum industry is trying to
respond to recent price increases for
crude oil and natural gas but their effort
is being hampered by lack of steel. At
the same time, the steel industry is de-
pendent upon adequate supplies of oil
and gas in the manufacture of steel.

The steel industry uses approximately
300 trillion Btu’s of energy annually.
Although much of this energy is derived
from coal, the 18 percent supplied by
natural gas and the 9 percent supplied
by fuel oil are critical to the reheating,
annealing, heat treating, and similar
specialized uses where the technology has
not been developed to permit coal to be
used. Now that our energy situation has
degenerated to a condition requiring al-
locations of fuel, the steel industry faces
allotments of critical fuel on the basis of
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previous levels of operations which are
far short of the current demand.

Thus, because of the fuel shortage, the
steel industry is facing restrictions on
fuel usage at a time when increased steel
production is a must if additional sup-
plies of fuel are to be generated.

Truly steel and energy have a mutual
dependence.

On November 1, I sent a telegram to
President Nixon calling upon him to
encourage the removal of price controls
on steel and steel products which are as-
sociated with the exploration, develop-
ment, and production of energy. This is
a necessity if exports of steel are to be
discouraged, and imports of foreign steel
are to be made attractive and if invest-
ments are to be made by the steel com-
panies to increase capacity. Fourteen of
my colleagues signed this telegram with
me.

On November 19, 1973, I wrote a letter
to Secretary of the Treasury, George
Shultz, again calling attention to the
untenable steel situation. I will meet with
Secretary Shultz, Dr. Dunlop of the Cost
of Living Council, and others including
several distinguished Senators, early
next week on this important matter.

This Nation has used our plentiful en-
ergy supply to greatly expand our pro-
ductivity—our productivity in turn has
brought high employment, high standard
of living, good health care, an improved
environment, expensive and numerous
social programs—a record not matched
by any nation.

Our shortage of energy means a re-
duction in productivity—a reduction in
jobs, standard of living, health care, en-
vironmental progress, and social reforms.

We cannot increase productivity at
prices that produce shortages of oil and
gas and steel.

The oil, gas, and steel industries are
like grocery stores which have been sell-
ing items off the shelf at less than re-
placement prices.

It is about time all the necessary build-
ing blocks are put into place to help in-
crease supplies of energy. Unfortunately,
up to now we as a nation have been very
shortsighted. Congress has had little in-
sight toward proposing viable solutions
to our energy problems. Instead Congress
seems content to spread out shortages
rather than eliminate them. Let us unite
together to be positive as well as negative.
This country was not built by accenting
the negative. Rather it was built by vig-
orous courageous positive action. Let us
unite to increase supplies of energy.

To increase supplies of oil, gas, and
steel while reducing demand and putting
each fuel to its best use, we must raise
prices—the fairest way is to remove con-
trols and to establish a free market.

BUDGET REFORM LEGISLATION

Mr. PERCY. Mr. President, I am most
appreciative that the acting majority
leader and the distinguished chairman of
the Committee on Government. Opera-
tions are in the Chamber. I wish to ad-
dress my comments to the majority side
because they hold the leadership in the
matter of budget reform legislation.

First, I refer to Resolution No. 6 of the
Democratic Caucus printed in the REc-
orp of February 5, 1973, in which it is
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stated that, “Whereas Congress must re-
capture its rightful constitutional place
in the fiscal field,” it resolves that the
members of the Joint Committee on
Budget Control expedite its studies for
the purpose of recommending to Con-
gress, by February 15, 1973, a compre-
hensive reform of the congressional
budget process.

The Committee on Government Oper-
ations went to work after studying the
results of the 32-member, bipartisan
joint committee on budget control, which
made its report in April.

In the first 6 months of 1973, Members
of Congress introduced more than 250
bills and resolutions dealing with reform
of the congressional budget process.

The leadership received a letter on
congressional concern signed by the 13
freshman Senators. The letter stated
that—

The most crucial question facing the body
today is this: what do we intend to do about
the Federal budget and our constitutional
responsibility over it?

The Committee on Government Opera-
tions began its work on budget reform in
March. The distinguished Senator from
North Carolina (Mr. Ervin), the distin-
guished Senator from Montana (Mr.
MeTcaLr), and I introduced a compre-
hensive bill, S. 1541, on April 8. More
than 30 witnesses testified during 8 days
of hearings, including a wide range of
budget experts. Agreement on the need
for reform was unanimous.

The Budgeting Subcommittee began
its markup session on 8. 1541 in June
and reported the bill on July 25. The full
Government Operations Committee be-
gan its markups in September and or-
dered the bill reported on November 8.

Mr. President, I ask unanimous con-
sent to have printed in the Recorp at the
close of my comments two articles pub-
lished in the Washington Post on Octo-
ber 7 and October 10, written by David
Broder.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. PERCY. Mr. President, the con-
clusion of the October 7 article is that—

Now, as the session draws to a close, it
is a fair test for the Democratic leadership—
of Speaker Carl Albert and Sen. Mike Mans-

fleld—to see to it that the opportunity for
this essential reform is not lost.

There is another article, dated Octo-
ber 10, in which this distinguished col-
umnist, once again said it is time for
the Senate to put its own house in order
and give high priority to budget reform.

This bill has been reported out in the
House and the House has scheduled ac-
tion for December 3 and 4. The House
recognizes that if we let this legislation
slip into next year, we will lose a whole
year's work because among other things,
it calls for a change in the fiscal year
to October 1, and it is necessary to get
that change underway.

I, therefore, feel it is crucial to bring
this legislation to the floor and vote on

it this year, before we go home for
Christmas.

I think, as the distinguished chairman

of the Committee on Government Op-
erations (Mr. Ervin) has said, it is the
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most important legislation facing the
Congress. It is certainly the most im-
portant legislation I have worked on in
T years in the Senate.

As James J. Kilpatrick said in his
article in last night's Washington Star-
News—which I ask unanimous consent
to have incorporated in the Recorp at the
conclusion of my remarks—if reform is
enacted—

A new sense of order will be imposed on
the present chaos of Federal spending.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 2.)

The PRESIDING OFFICER. The Sen-
ator’s 5 minutes have expired.

Mr. PERCY. Is there any Senator
available who could give me 2 minutes?

Mr. HARRY F. BYRD, JR. Mr. Presi-
dent, I yield 2 minutes to the Senator
from Illinois.

Mr. PERCY. I thank the distinguished
Senator from Virginia, whose distin-
guished father had many times com-
mented on this subject. When that dis-
tinguished Senator left the Senate, he
left that firm resolve to be kept by his
distinguished son, and I know we will be
working side by side on this problem.

We have one problem which remains,
I am referring to whether this legisla-
tion should be referred to the Committee
on Rules and Administration. The entire
Government Operations Committee has
written the joint leadership asking for
fast action on the budget bill.

The Rules Committee does have juris-
diction over “matters relating to parlia-
mentary rules.” The budget bill makes
changes in the parliamentary rules of the
Senate. These changes have been ex-
tremely carefully considered by the
Budgeting Subcommittee and the full
Government Operations Committee, with
full advice from Senate legislative coun-
sel.

If there is a need for refinement or
technical corrections of the bill’s changes
in the rules, these can always be made
after the bill is enacted.

The Senate minority leader and the
ranking Republican on the Rules Com-
mittee, Senator Coox, agree that the
Senate should act on the bill before
Christmas. They have waived further
consideration by the Rules Committee.

I, therefore, turn with a sense of
urgency to the majority leadership now
and ask the question: What can be done
to put this legislation on the floor of the
Senate so that we can act on it this year
and get this vital work underway? There
must be a way we can move, in accord-
ance with established parliamentary
procedure, and still take into account the
urgency of this matter.

I simply turn to the leadership and
ask respectfully for a response, because
this is an issue I am not, as one Sena-
tor, going to give up on. I do not think
it is necessary to pass it off until next
year.

The above-mentioned articles follow:

ExHIBIT 1
[From the Washington Post, Oct. 7, 1973]
BUDGET BATTLE, REVISITED
(By David S. Broder)

On both sides of Capitol Hill last week,
men were struggling with a problem as im-
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portant in its consequences as any the Con-
gress will face this year. It is the problem of
equipping the Congress with & mechanism for
handling the federal budget.

Let it be saild, at the outset, that it is a
terribly difficult task. There is no quick, easy
answer to the question of how Congress can
evaluate and balance the claims of thousands
of ongoing agencies and programs against the
needs of the country and the requirements of
sound economic policy, in a fashion that pro-
tects the rights of 535 indiviual representa-
tives and senators, and yet permits them to
make an intelligent collective judgment.

Nor is this simply a challenging intellec-
tual problem. It is, at heart, a question of
power—the power of the purse. The process
of negotiating the sharing of that power by
those who now enjoy disproportionate in-
fluence over money matters in Congress in-
volves exquisitely intricate politics.

But solving the problem is important to
the national interest. At present, members of
Congress deal plecemeal with the appropria-
tions bills (which control a declining frac-
tion of federal spending) and never have an
opportunity to assess the overall impact of
their fiscal decisions. The result has been a
history of deficits, a habit of delayed deci-
sions which cause administrative chaos, and,
of course, a transfer of real budgetary deci-
slon-making power from Congress to an al-
ready powerful President.

It was the dramatic evidence of that shift
of power, symbolized by Mr. Nixon’s bold use
of impoundments to halt congressionally-
mandated programs, that last winter spurred
Oongress' sudden interest in reform of the
budgetary process. Since then, some 40 to 50
of the ablest members of the House and Sen=
ate in both parties have been struggling with
the problem. They have not yet resolved their
own differences on substantive procedural
issues, but they have managed to bring the
problem close to the point of decision. The
House Rules Committee and the Senate Gov-
ernment Operations Committee are actively
trying to draft legislation for floor consider-
ation.

Yet, the leaders of the budget-reform
battle talk with varying degrees of discour-
agement about the prospects for action this
year. Estimates of its chances range from
50-50 downward.

Interestingly, many of the legislators say
their cause has been damaged by Watergate.
Public attention has been diverted from the
Battle of the Budget, which was Topic A in
Washington for the first three months of the
year, to the more compelling dramas of Nixon,
Agnew, Haldeman, Ehrlichman and Mitchell.

At the same time, the weakening of the
President's position since March has re-
duced the pressure on Congress to put its
own fiscal house in order. Whatever the con-
stitutionality of those impoundments of last
winter, they provided a powerful catalyst
for congressional budgetary reform. Now,
with many members thinking Mr. Nixon has
been cut down to size, there's a natural tend-
ency for Congress to revert to the status
guo, which allows members to wangle what
they want for their own districts without
having to take rseponsibility for adding up
the cost to the country.

Finally, Watergate has interfered with re-
form of the budget process by diverting the
time and energy of certain key members of
Congress. For example the Government Oper-
ations Committee can meet on the bill only
on Mondays and Fridays this month, because
it's chairman, Sen. Sam Ervin (D-N.C.), must
preside at the Watergate hearings Tuesday
through Thursday. EKeeping enough sena-
tors on the premises to make a committee
quorum on Monday and Friday is very tough.

In a real sense, then, the budget reform
bills may provide the best test of the Presi-
dent's contention that Watergate has di-
verted Congress from “the people’s business.”
As a generallzation, that argument is sus-
pect. But budget reform is an important item
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of the people’s business, and it remains to
be seen whether Congress will act on it this
year.

The senators and representatives who have
been grappling with the problem have given
the effort their dead level best. There has
been ample time for consideration of the
merits and demerits of various solutions.
Now, as the session draws to a close, it
is a fair test of the democratic leadership—
of Speaker Carl Albert and Sen. Mike Mans-
fleld—to see to it that the opportunity for
this essential reform is not lost.

EXCERPT

(NoTe—~—The excerpt is from an article en-
titled “Senate Fleeing Political Virus,” by
David S. Broder, appearing in the Washing-
ton Post of October 10, 1973.)

The official explanation is that the Senate
has cleared its agenda and is waiting for the
House to send it more bills. That's mostly
malarkey. If the senators were eager for
work, they could perfectly well spend those
two weeks completing committee considera-
tion and floor action on the bills to reform
the budget-making process and campaigns—
to mention only two of many items that
w:iuld. help them put their own house in
order.

EXBIBIT 2

[From the Washington Star-News, Nov. 28,
1973]

Bupcer REFORM May BE EMERGING
(By James J. Eilpatrick)

More than 50 years have passed since Con-
gress adopted the Budget and Accounting
Act of 1921. Since then, so far as congres-
sional control of the purse is concerned, it
has been downhill all the way. Now the real
and hopeful possibility is emerging that the
trend may be reversed. If the two chambers
can agree on & major pending bill, Congress
may be back in the saddle again.

The matter is of towering importance to
the American people, but the issue lacks
political pizazz. Not many observers are
much interested in the companion House
and Senate bills that are scheduled for con-
sideration in December. Yet if a workable
bill can be passed, and if the two chambers
thereafter abide by the spirit and the letter
of this reform proposal, a new sense of order
will be imposed on the present chaos of fed-
eral spending.

The chaos is of fairly recent origin. For the
first hundred years of this Republic’s his-
tory, federal spending was relatively modest.
In 70 of those 100 years, the budget showed
a surplus. By 1900 the mnational debt
amounted to only one billlon dollars. By
World War II, however, spending had
to soar, and executive agencies of the gov-
ernment had learned how to razzle-dazzle
the Congress with end runs around the ap-
propriations committees.

The 1921 act helped for a time, but with
the Depression of the 1930s new theorles of
federal spending gained control. World War
II made bad matters worse. For the past
quarter century, the Congress has tagged
along behind successive presidents, unable
to gain a sense of direction.

The late Harry Byrd used to talk about it
all the time. The great Virginian, for many
years chairman of the Senate Finance Com-
mittee, labored unceasingly to achieve
unified control of the budget. He got
nowhere. In Byrd's view, it was lunacy for
Congress to operate under a system by which
a dozen appropriations bills—plus a raft of
supplementals and deficlencles—were con=
sidered in isolation, as if no outlay were
related to any other outlay or to federal rev-
enues as a whole.

Byrd died too soon. After two years of hard
labor and delicate compromise, the House
and SBenate now appear ready to consider a
completely new system of fiscal control.
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Detalls remain to be hammered out, but
these are the main features: The President
will continue to send up his budget In Janu-
ary, but it will cover a fiscal year beginning
in October instead of in July. As soon as they
are recelved, the White House figures will be
examined by a new Congressional Office of
the Budget and by newly created budget
committees in each chamber.

The idea at this point is for Congress itself,
by joint resolution, to agree upon a single
comprehensive ceillng on total prospective
spending. The two chambers would debate
national priorities, and undertake to fix rec-
ommended goals within the celling for major
areas of spending. Appropriations commit-
tees and subcommittees would then go to
work, but no spending bill—and this is the
key to the new structure—could become op-
erative until all spending bills had been ad-
Justed to a ceiling figure.

In its most desirable form, the new sys-
tem would impose a deadline on wholly new
authorizations for spending. The plan would
provide a sensible perlodic review of “per-
manent” authorizations. Sponsors want to
put & lock on “back door” and “open-end”
programs, which function like a dozen wild
cards in a $300-million game of poker. With-
in a few years, If all goes well, Congress might
regain the one constitutional power that
stands above all others—the power of the
purse.

It is an admirable goal, but seeing is believ=-
ing. The proposed reforms demand that poll-
ticians turn into statesmen, and no alche-
mist yet has perfected that conversion. Even
80, a new spirit seems to be working on
Capitol Hill. These bills, after all, have now
emerged from committee. The problem in
coming weeks is to get them through the
{loor. and to write some sensible controls into

aw.

The PRESIDING OFFICER. The time
of the Senator has expired.

Mr. HARRY F. BYRD, JR. Mr. Presi-
dent, normally I should yield to the dis-
tinguished Senator from West Virginia,
but first I want to say I, too, feel this is
a very important measure, a measure
that should be considered by the Senate
at the earliest possible time. I think it
is important that a ceiling be put on
Government spending. I think it is im-
portant that Congress reform and revise
its budgetary procedure. I think the pro-
cedures we have used are outmoded and
outdated and that we should move into
the 20th century with our procedures.

Mr. ROBERT C. BYRD and Mr.
ERVIN addressed the Chair.

Mr. HARRY F. BYRD, JR. I yield to
the Senator from West Virginia.

Mr. ROBERT C. BYRD. Mr. Presi-
dent, I will attempt to respond, but before
I do, perhaps the Senator from North
Carolina ought to make a statement.

The PRESIDING OFFICER. The Sen-
ator from North Carolina was seeking the
floor in his own right, on his time.

Mr. HARRY F. BYRD, JR. Mr. Presi-
dent, I yield.

The PRESIDING OFFICER. The Sen-
ator from North Carolina.

Mr. ERVIN. Mr. President, I want to
echo what the distinguished Senator
from Tllinois and the distinguished Sen-
ator from Virginia have said. In my judg-
ment, next to the energy crisis, the most
important problem confronting this
country is whether or not the Congress of
the United States is going to have the
hardihood and the courage to take effec-
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tive steps to prevent an unbridled ap-
propriation of money by the Congress.

The Committee on Government Op-
erations has labored very hard to bring
forth a bill which would establish an
effective congressional budgetary system.
This bill was reported to the Senate by
a virtually unanimous vote of the com-
mittee on the 8th day of November, as I
recall. It is an effective bill, and it is a
bill which I think is stronger to accom-
plish this objective than the bill which
the House committee has approved and
which is awaiting action by the House.

I think that virtually every remaining
legislative task, except those dealing
solely with the energy crisis, is of sub-
ordinate importance to the passage of
this bill by the Senate.

I would urge the leadership and I
would urge the Rules Committee to take
effective action to permit this bill to come
before the Senate during the closing days
of this session, because, as I say, outside
of legislation relating to the energy crisis,
there is no more important piece of leg-
islation confronting the Congress.

We are never going to have a sound
fiscal system in this country until Con-
gress adopts a plan such as that set forth
in this legislative proposal, whereby Con-
gress will know, each time it undertakes
to pass an appropriation bill and each
time it undertakes to pass an authoriza-
tion bill, just exactly what the impact
of that authorization bill and that ap-
propriation bill is going to have upon
the financial resources of the Nation as
a whole.

I just think that if it is necessary, we
should sidetrack other pieces of legisla-
tion to do that and permit this bill to be
acted on by the Senate before our ad-
journment. I do not know of a finer ex-
ample of the legislative process at work
than this bill. It was brought forth after
complete hearings, after careful consid-
eration by the subcommittee headed by
the Senator from Montana (Mr. MeT-
cALF), and after consideration of the bill
at great length by the full committee.
Virtually every member of the commit-
tee, and particularly the Senator from
Illinois, the Senator from Montana (Mr.
MEeTcALF), the Senator from Maine (Mr.
Mouskie), and the present Presiding Of-
ficer, made great contributions to this
bill. I sincerely hope that there will be
some way the bill can be brought up and
acted upon by the Senate.

Mr. PERCY. Mr. President, will the
Senator yield for a question?

Mr. ERVIN. I yield.

Mr. PERCY. Would it be desirable to
have the acting majority leader give us
the benefit of his wisdom now as to
where matters stand so we can look for-
ward to action in this session?

Mr. ROBERT C. BYRD. Mr. President,
to begin with, let me say I agree whole-
heartedly with what the able Senator
from Illinois and the able Senator from
North Carolina have said about the nec-
essity for this legislation and about the
necessity for expediting the legislation.
Having said that, however, I think I
ought also to observe that we are in the
last days of this session. We still have
some appropriation bills. We will prob-
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ably still have some problem with the
extension of the debt limit. We will have
the railroad legislation. We still have
legislation dealing with the energy crisis.

I think personally it would be a mis-
take, to bring such a very important bill,
to which the Senators have alluded, to
the floor of the Senate at this stage of
the session, because I think that we
would legislate in haste and perhaps re-
gret it later.

It seems to me that nothing is lost and
perhaps something is gained, if the bill
could still go to the Committee on Rules
and Administration. It could these be
taken up by the Senate very early next
year.

It seems to me that would be the better
part of wisdom. I cite the Legislative
Reorganization Act, for which I think
I voted, in 1970. That act did not go to
the Committee on Rules and Administra-
tion. I did not ask that it go to the Com-
mittee on Rules and Administration. And
I believe at that time that the late,
highly respected, and highly revered
Senator Richard Russell was so i1l and
that his failing health was such that he
was not able to attend the sessions of
the Senate as he formerly had attended
them. He was the guardian of the Sen-
ate’s rules, and was commonly acknowl-
edged as such. I do not think that he
was in a position or in any condition to
give his full attention to as important a
piece of legislation as the Legislative Re-
organization Act.

So no effort was made to send that
legislation to the Committee on Rules
and Administration. I think it should
have been. I think that the Committee
on Rules and Administration should
have given it consideration. And if
additional consideration had been given
at that point, we would not now look
back at that action by the Senate with
some misgivings.

I am not denigrating that act. A lot of
excellent work went into it. However, I
think that we have had cause to regret
having passed that act without taking a
little more time and a more careful look
at it. I was at fault, as well, for not
having raised the question at that time.

I need only cite one instance to back
up my statement. And that is the matter
with regard to germaneness in the House
resulting, in part at least, from the Re-
organization Act of 1970. This rule in
the House not only irritates Senators
but also, I think, denigrates the Senate
by reason of the fact that if a Senate
amendment is added to a House bill, the
germaneness of that Senate amendment
is interpreted by the House in accord-
ance with the germaneness rule of the
House.

The Legislative Reorganization Act of
1970 amended House Rules XX and
XXVIITI which placed the Senate at a
disadvantage in sending bills to confer-
ence. The amendment to rule XX makes
it abundantly clear that if the Senate
adds nongermane amendments as de-
fined by the House rules to a House bill,
there can be no free conference between
the managers on the part of the two
Houses. One of the amendments included
in that law provides that:
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No amendment of the Senate which would
be in violation of the provisions of clause 7
of Rule XVI, if such amendment had been
offered in the House, shall be agreed to by
the managers on the part of the House unless
specific suthority to agree to such amend-
ment shall be first given by the House by a
separate vote on every such amendment.

The Senate acquiesced in that provi-

sion of the House bill without giving it
adequate consideration. And the Senate
has paid a severe penalty for that over-
sight, as most Senators, I believe, will
agree.
I think it is bad practice when a strait-
jacket is placed on the Senate as was
done in that instance. I do not think
that is good for the public. But I think
we can blame ourselves for having slept
on our rights. And this budget control
measure, while it is vitally important,
will probably have some impact on the
rules of the Senate.

1 think that all Senators will concede
that the Rules Committee has some ju-
risdiction and that the Committee on
Rules and Administration ought to have
a chance to look at it.

I do not think that the committee

" should be forced to consider such an im-
portant bill, however, under the pressure
of a few hours fime. I think that the
committee should have a reasonable
amount of time to look at the bill.

I can assure the Senator that those
of us on the Committee on Rules and
Administration want, as much as any-
one, to see a feasible, workable, effective
budget control measure enacted in the
Senate as soon as possible, but I do not
think it should be rushed through the
Senate in the closing hectic days of De-
cember.

Mr. PERCY. Mr. President, if the
Senator will yield at that point, this was
not a new item. Congress has worked on
this for years.

Mr. ROBERT C. BYRD. The Senator
is correct. However, it is new to the
Committee on Rules and Administration.

Mr. PERCY. The Committee on Rules
and Administration was certainly aware
that it has been in the works.

I want to make it perfectly clear that
a member of the Committee on Rules
and Administration, the distinguished
minority leader, the Senator from Penn-
sylvania (Mr. HucH Scorr), thinks that
it is not necessary to send it to the Com-
mittee on Rules and Administration.

The ranking minority member of the
Committee on Rules and Administration,
the Senator from Kentucky (Mr. Coox),
says that it is not necessary.

And certainly the Government Opera-
tions Committee feels that it is not
necessary to send it to the Committee on
Rules and Administration.

We were willing to report the bill on
November 8 with a limited time period to
look at it. However, they were bogged
down at that time with the Vice Presi-
dential situation. I would simply feel that
this is a matter of such urgency, with
the House being able to handle it and
with the minority being able to look at it
and work it out—and obviously if we find
that there is an insurmountable situa-
tion involved, I would be the first to ac-
knowledge it—that we do not want it
done in haste. This is an act worked out
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with a great deal of give and take on
both sides and with a unanimous report
of the committee despite the many dif-
ferences we have had.

It has gone through the whole process.
I cannot, for the life of me, see why we
cannot move expeditiously and put some
time on it. I think the Committee on
Rules ought to spend some time on it
but get it back to the floor of the Senate
promptly, so that we may see whether we
can, at least, get a part of the work done
at this session.

Mr. ROBERT C. BYRD. Mr. President,
the Senate Rules Committee has not in-
dicated that it would not accept some
time limit. But I would be opposed to
sending it to the Rules Committee with
the idea that it would be reported back
in 24 or 48 hours. I respect the views of
the other members of the Rules Commit-
tee who feel that it would not need to go
to that committee. I would say, however,
with all due respect to the members of
the Rules Committee, including those
members of the committee who feel that
the measure need not go to that commit-
tee, that I think we could possibly have
cause to regret it if the bill were not
sent to the Rules Committee, to let that
committee examine and have a reason-
able amount of time in which to report
the bill back.

The matter is urgent, but I believe it
is too late in the first session of the 93d
Congress; however it could receive fav-
orable early action in January or Febru-
ary next year, because this is a very im-
portant bill and should have priority
status early in the second session. I
would hope that we could arrive at some
reasonable arrangement whereby the
Rules Committee could take a look at
the bill and then report it back. It may
suggest no changes at all, or it may sug-
gest some changes.

Mr. PERCY. Mr. President, it is a mat-
ter of regret to the Senator from Illinois
that for 3 weeks nothing has been
done. The bill has had high priority. We
have “crashed” it through. We have held
long sessions and have even held night
sessions. We are ready to have it con-
sidered. Nothing has happened.

Mr. ROBERT C. BYRD. The bill only
went on the calendar on November 20.

NEED FOR EARLY ACTION ON SPE-
CIAL PROSECUTOR BILL

Mr. TAFT. Mr. President, I certainly
share the views of the Senator from Illi-
nois that since the budget control bill
has been reported by the committee,
early action should be taken.

Another remark I would like to make
relates to the special prosecutor bill,
which is expected to be reported by next
Monday night.

In reporting the proposed special pros-
ecutor legislation, I should like to invite
attention to the fact that in the Recorp
of November 28, pages 38303 through
38313, we have had printed a lengthy
legal memorandum which was prepared
by myself and my staff, with the assist-
ance of other persons, on the whole sub-
ject of the special prosecutor, particu-
larly the question of the power of re-
moval.
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I again point out to the Senate that
we have given careful attention to the
whole question of the power of removal.
This issue arose in the Cox case. It is an
issue that goes more to the gquestion of
the special prosecutor than to other fac-
tor we could consider in connection with
that legislation. For that reason, we drew
S. 2642, working closely with the Senator
from Nebraska (Mr. Hruska), the rank-
ing Republican member of the Commit-
tee on the Judiciary, in perfecting that
bill in the form in which it is to be re-
ported by the Judiciary Committee.

In connection with the report, I wish
to correct any misimpression that Sena-
tors we could consider in connection with
made by the distinguished junior Sena-
tor from Indiana (Mr. Bays) on Tues-
day, remarks which appear at page
38101 of the Recorp, in which the Sen-
ator from Indiana said that under the
Hruska-Taft proposal the prosecutor
could still be subject to removal by the
President.

The Senator from Indiana is, I believe,
in error in his statement to that effect.
That is not my opinion and is not my
interpretation of the proposed legislation
known as the Hruska-Taft proposal.
Rather, I would call attention to the por-
tion of my remarks appearing on page
S21255, with regard to S. 2462.

It states as follows:

8. 2642, which I introduced, provides for
appointment of a Special Prosecutor by the
Attorney General, with removal by the At-
torney General only for neglect of duty, mal-
feasance in office, or a violatlon of the act by
the Special Prosecutor. Before such removal
could occur the Attorney General would have
to notify both Houses of Congress 30 days In
advance of such removal, stating the reasons
for dismissal. The district courts would have
original jurisdiction of any action brought
by the Special Prosecutor with respect to re-
moval or attempted removal and could issue
an order blocking such removal, if appro-
priate.

Those are the terms of the removal
power in that legislation, and I think it
makes it perfectly clear that the only
removal power relating to a special
prosecutor under the cases as they pres-
ently stand on the books under the pro-
visions of the Hruska-Taft proposal
would be, in accordance with those pro-
visions, giving Congress 30 days to act,
and giving the court 30 days in which to
issue an order, if the causes for removal
were other than those set out in the act.

I yield back the remainder of my time.

The PRESIDING OFFICER. Is there
further morning business?

Mr. MOSS and Mr. ROBERT C. BYRD
addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. MOSS. Mr. President, did the Sen-
ator from West Virginia wish me to
yield to him?

Mr. ROBERT C. BYRD. No, Mr. Presi-
dent: I can take care of the calendar
later.

AMERICAN INDUSTRY HAS BEEN
WEARING BLINDERS

Mr. MOSS. Mr. President, a constit-
uent last week sent me a particularly
appropriate and thought-provoking
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letter. Mr. Lawrence Sheppick of Salt
Lake City asked why both the car manu-
facturers and Government seem to be
ignoring available improvements to in-
crease automobile gas mileage. I consider
Mr. Sheppick’'s question “right on
target.” A Treasury Department study
recently completed indicates that utiliz-
ing available technology, mileage on
American automobiles could be increased
an average of 75 percent.Why have not
improvements been made? The answer is
simply that such improvements could
add hundreds of dollars to the cost of the
heavier new cars. When gasoline was
plentiful and cheap there appeared to
be little incentive fo make mileage im-
proving changes.

The current fuel crisis has shown how
unfortunate such an approach was. The
fuel crisis has also made it mandatory
that we quickly take advantage of avail-
able approaches to increase automobile
efficiency.

For this reason, 5 months ago, I intro-
duced S. 2036, a bill designed to increase
automoble efficiency. My bill placed a
levy on the sale of new cars based on
mileage.

The Treasury study I previously men-
tioned provided added information on
the amount of levy required to motivate
automobile manufacturers to improve
mileage on new cars. The study calcu-
lated the cost of gasoline saving im-
provements on various weights of auto-
mobiles to achieve a uniform mileage of
20 miles per gallon. Naturally the cost
would be highest on the heaviest cars.
The lightest American cars would re-
quire no improvements since they already
achieve 20 miles per gallon or more.

Accordingly, I have modified the levy
schedule of 8. 2036 to that shown in the
Treasury study.

I, together with my colleagues Senator
PeErcy and Senator NELsSON, am submit-
ting as an amendment to HR. 8214 an
amendment to the Internal Revenue Code
of 1954 to provide a levy on the sale of
new automobiles with respect to their
fuel consumption rates. This levy is de-
signed to make it more logical for auto-
mobile manufacturers to achieve an
automobile mileage of 20 miles per gallon
than to pay the levy.

I am convinced that with the right in-
centives to apply our available tech-
nology we can have both the comfortable
cars and the full mobility we have en-
joyed in the past.

Hobart Rowen in his column for today
said, “The Nation’s being ill-served by
half-baked measures” to cope with the
energy crisis. He said:

At the same time, American industry has
shown that it, too, has been wearing blind-
ers. In Detrolt, where the chief executives
haul down anywhere from $440,000 a year
(Chrysler's Lynn Townsend) to $875,000
(Henry Ford II) for their efforts, the auto
companies have been caught flat footed, with
huge inventories of gas-guzzling monsters.

As @ result, auto stocks are plunging and
thousands of workers are facing layoffs that
needn’t have come if the top men had really
earned their plush salaries.

Michael Evans of Chase Econometric As-
soclates, Inc, puts this latter point as well
and as bluntly as anyone:

‘The market share of standard-size cars fell
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T percent last year, which is as much as it
had fallen during the previous seven years.
These facts simply could not have been a
secret from executives ipr an industry which
has more daily and weekly data than any
other,

I personally know of several instances
where middle management argued strenu-
ously last year that production lines should
be reoriented toward small cars. Yet this
argument fell mostly on deaf ears at the top
executive level, John de Lorean’s abrupt de-
parture from GM was based on more than
long boring staff meetings.

COMMUNICATIONS FROM EXECU-
TIVE DEPARTMENTS, ETC.

The PRESIDENT pro tempore laid be-
fore the Senate the following letters,
which were referred as indicated:
APPROVAL OF LoaN TO CoRN BELT FOWER

CooPERATIVE, HumBoLDT, IOWA

A letter from the Administrator, Rural
Electrification Administration, U.S. Depart-
ment of Agriculture, transmitting, pursuant
to information requested in Senate Report
No. 497, Department of Agriculture and Re-
lated Agencies Appropriation bill, 1964, the
approval of a loan to Corn Belt Power Coop-
erative of Humboldt, Iowa, to finance in-
creased costs of previously-loaned generation
facilities. Referred to the Committee on
Appropriations.

REPORT OF DEPARTMENT OF STATE

A letter from the Acting Secretary, Depart-
ment of State, transmitting, pursuant to law,
a report on U.S. Contributions to interna-
tional organizations for fiscal year 1872 (with
an accompanying report). Referred to the
Committee on Forelgn Relations.

ReErPoRT OF NATIONAL ADVISORY COUNCIL ON

EpUcATIONAL PROFESSIONS DEVELOPMENT

A letter from the Chairman, National
Advisory Council on Educational Professions
Development, transmitting, pursuant to law,
a report entitled “Vocational Education:
Staff Development Priorities for the 70's,”
(with an accompanying report). Referred to
the Committee on Labor and Public Welfare.
PosT OFFICE, COURTHOUSE, AND FEDERAL OFFICE

BuiLping, AUBURN, N.Y.

A letter from the Administrator, General
Services Administration, transmitting, pur-
suant to law, a request that the House and
Senate committees rescind their approval and
that the authorization be canceled for the
proposed construction of a Post Office, Court-
house, and Federal Building for Auburn, N.Y.
Referred to the Committee on Public Works.

REPORTS OF COMMITTEES

The following reports of committees
were submitted:

By Mr. SPAREMAN, from the Committee
on Banking, Housing and Urban Affairs, with
an amendment:

H.R. 8449. An act to expand the national
flood insurance program by substantially in-
creasing limits of coverage and total amount
of insurance authorized to be outstanding
and by requiring known flood-prone com-
munities to participate In the program, and
for other purposes (Rept. No. 93-583), to-
gether with additional views.

By Mr. BARTLETT, from the Committee
on Interior and Insular Affairs, without
amendment:

S. 1976. A bill to study an Indian nations
trail within the national trails system (Rept.
No. 93-584).

By Mr. ERVIN (for Mr. JACKSON), from the
Committee on Interior and Insular Affairs,
without amendment:

H.R. 3436. An act to provide for the con-
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veyance of certain mineral rights in and un-
der lands in Onslow County, N.C. (Rept. No.
93-585) .

By Mr. BURDICE (for Mr. Bmre), from
the Committee on Interior and Insular Af-
fairs, with an amendment:

S. 1468. A bill to authorize the establish-
ment of the Knife River Indian Villages Na-
tional Historic Site (Rept. No. 93-586).

By Mr. FANNIN (for Mr. BrsLe), from the
Committee on Interior and Insular Affairs,
with amendments:

S. 417. A bill to amend the act of June 28,
1948, to provide for the addition of certain
property in Philadelphia, Pa., to Independ-
ence National Historical Park (Rept. No.
93-587) .

By Mr. ERVIN, from the Committee on
Government Operations, with amendments:

H.R. 8245. An act to amend Reorganization
Plan No. 2 of 1973 (Rept. No. 93-588).

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first time
and, by unanimous consent, the second
time, and referred as indicated:

By Mr. PELL (for himself and Mr.
JACKSON) :.

8. 2754. A bill to prohibit all military assist-
ance to Greece until it is determined that
Greece is fulfilling its obligations under the
North Atlantic Treaty. Referred to the Com~
mittee on Forelgn Relations.

By Mr. DOMENICI:

B. 2765, A bill to require the Administrator
of the National Aeronautics and Space Ad-
ministration to study the feasibility of en-
tering into certain international cooperative
programs involving the utilization of space
technology and application. Referred to the
Committee on Aeronautical and Space Sci-
ences.

By Mr. HUGH SCOTT (for himself and
Mr. PERCY) :

S. 2756. A bill to provide health care in-
surance for people of the United States and
to improve the availability of health serv-
ices, and for other purposes. Referred to the
Committee on Finance,

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. PELL (for himself and Mr,
JACKSON) :

S. 2754. A bill to prohibit all military
assistance to Greece until it is deter-
mined that Greece is fulfilling its obliga-
tions under the North Atlantic Treaty.
Referred to the Committee on Foreign
Relations.

Mr. PELL. Mr. President, hardly had
the sound of firing and the rumble of
tanks subsided in the wake of former
President Papadopoulos’ bloody suppres-
sion of the defenders of Greek freedom,
when a military coup toppled him from
power. Although the situation following
the coup is still murky, it does seem clear
that the new regime is determined to
move away from rather than toward the
reestablishment of democratic govern-
ment and the rule of law in Greece. Con-
tinuation for the time being of a mili-
tary dictatorship thus seems inevitable,
ﬁm"g any American hopes for the con-

Iy.

It is reported that one reason for Papa-
dopoulos’ downfall was the reaction of
moderate elements of the Greek military
against the harsh and violent measures
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used to quell the uprising. Hopefully
these conservative, but more democratic
members of the military will have a voice
in the direction of the junta and exert a
moderating influence.

I do not believe, however, that we can
rely alone on this possible development
to bring about a change for the better
in Greece. Nor do I believe the United
States can ignore the conseguences
stemming from the circumstances sur-
rounding the crushing of the recent up-
rising against the junta, in which U.S.
military equipment and tanks were in-
volved. The situation calls, therefore, for
a strong U.S. denunciation of the junta’s
policies and U.S. measures to implement
words with action.

Let us examine more closely for a
moment the tragic events that have been
occurring in Greece. In many respects,
these events are reminiscent of the up-
rising of the people of Hungary in 1956.
There, students and workers took the
lead in an open struggle to obtain free-
dom from the Soviet regime. In that
struggle, they confronted Russian tanks.

In Greece, students and workers again
took the lead in a struggle to free their
country from dictatorship and return
it to constitutional democracy. In that
struggle, however, the Greek students
and workers confronted American-
made tanks, turned on the people by
their own government.

There is, moreover, another important
difference between these two uprisings.
In Hungary, the students and workers
rebelled against the imposition of a pup-
pet government of the Soviet Union. In
QGreece, the wrath of the workers and
students was directed toward both the
Papadopoulos government and toward
our own country, the United States.

The ery of the students was “Out with
Papadopoulos” and “Out with the Amer-
icans.”

It is more than sad—it is tragic that
the United States should be viewed with
such hatred by the people of Greece.
But it is also understandable.

For 6 years, the people of Greece have
watched the U.S. Government give moral
and material support to a Greek regime
that has denied democracy, destroyed
freedom, and persecuted and tortured
its political opponents.

For 6 years, the people of Greece have
watched while American admirals and
generals made highly publicized public
appearances with the admirals and gen-
erals of the junta.

For 6 years, the people of Greece have
watched while the flow of arms and mu-
nitions from the United States to the
Greek Government continued unabated.

It is little wonder, with this back-
ground, that the people of Greece con-
cluded that their government—a junta of
colonels that did not dare face the people
in a democratic election—was being sup-
ported by the United States.

Several years ago, when I proposed
here in the Senate that the United States
discontinue its military assistance to the
Greek regime, I was told that cutting off
military assistance would be an act of in-
terference in the internal affairs of
Greece. I could not agree then, and I
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do not agree now, that continuing mili-
tary assistance to the Greek junta is an
act of noninterference. The Greek peo-
ple—who now face the muzzles of Amer-
ican-made tanks—obviously do not con-
sider the arms supplies an act of non-
interference.

The excuse given, through the years,
for continuing military aid to Greece,
has been that Greece is an essential ele-
ment in the overall NATO strategy and
a kingpin in our defense posture in the
Mediterranean.

In pursuit of that policy, the admin-
istration put forward and moved ahead
with a program to homeport U.S. naval
forces in Greece, moving destroyers from
U.S. ports, including Newport, RI, to
Greece. This policy went unchanged
despite repeated reports from Navy
families of rising anit-American senti-
ment in Greece because of apparent sup-
port of the junta.

The cries of the Greek people—“Out
with the Americans”—make it clear that
military assistance to Greece as a NATO
partner has come at a very high price.
Unfortunately, it is quite clear that the
goal of strengthening NATO has not been
achieved. The Greek Navy has practically
been confined to home ports for fear that
more Greek naval vessels will revolt
against the junta, and I understand the
Greek Air Force has been rationed in gas-
oline so that its planes cannot fly be-
yond the borders of Greece.

We are learning, I believe, a lesson we
should have learned long ago—that a na-
tion cannot be strong unless its govern-
ment has the free and willing support of
the people. It is a lesson we should have
learned in South Vietnam.

Greece obviously cannot be a strong
partner in NATO while government en-
ergies are devoted to suppressing its peo-
ple. The tragic error of U.S. policy toward
Greece is that the administration be-
lieved that lack of democracy in that
country was of no concern; that the
United States could maintain a strong
Greek participation in NATO simply by
continuing a flow of military assistance
to a dictatorship.

We have talked a great deal about de-
mocracy, but in our policy toward Greece,
the U.S. Government consistently has
turned its back on those Greeks who have
looked to this Nation for support in their
courageous stand for democratic rights
and freedom.

I emphasize that I am not advocating
intervention in the internal affairs of
Greece by the United States. I am urging
that the United States end its implicit
endorsement of the undemocratic Greek
Government by ending the flow of mili-
tary assistance.

In June of this year, I introduced with
the distinguished junior Senator from
Washington (Mr. JacksoN) an amend-
ment to the Foreign Military Assist-
ance Act, which would have made
continued military assistance to Greece
contingent upon the Greek Government’s
adherence to the principles of NATO, in-
cluding respect for democratic institu-
tions and individual freedoms.

The Senate, after full debate, adopted
that amendment. I regret very much that
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the committes of conference on that bill
struck the amendment from the bill, an
action that was at least pleasing to the
administration, and in fact largely the
result of fierce administration opposi-
tion to the amendment.

During debate on that amendment last
June, the junior Senator from Washing-
ton, an expert on NATO military affairs,
said:

It is just common horsesense that if the
democratic order in Greece continues to be
subverted, and the best people, the best pro-
fessionals they had, in their military service
are forced out, Greece's contribution to
NATO will end up at zero.

He continued,

I think it is high time that we blow the
whistle on the operations of the Greek
colonels,

It is now past time to blow the whistle.
At this point, I can see no argument for
continuing military assistance to a gov-
ernment that has crippled its effective-
ness in NATO through unrelenting pur-
suit of undemocratic, dictatorial govern-
ment.

In support of this conclusion, let me
quote from the excellent report of the
Committee of Nine on improving NATO,
made to the recent session of the North
Atlantic Assembly in Ankara. Comment-
ing on alliance solidarity, the report
states:

The Committee is convinced that the com=-
mon interests which brought North America
and Western Europe into military alliance
and intimate political and economic assocla-
tion remain compelling, Strong forces con-
tinue to induce the two sides of the Atlantic
to remain together.

These forces consist, first of a common and
deep-seated attachment to the ideals of in-
dividual liberty, democratic institutions, and
the rule of law. The Committee considers it
the duty of the states of Western Europe and
North America to do all that they can prop-
erly to ald in the establishment and main-
tenance of such conditions in each of the
member-nations. In a perlod of détente, the
strength of the Western position and the
public respect which the Allilance itself can
command will be profoundly affected by the
extent to which member-nations uphold the
ideals upon which the Alliance was founded.
The fallure on behalf of any member to live
up to these ideals must inevitably weaken
the political and moral position of the Al-
llance as a whole.

We can only sadly conclude that
Greece, under a military dictatorship, is
just such a member, when its govern-
ment uses force of arms to suppress its
people, having denied them time and
again the promised opportunity to ex-
press themselves in democratic elections.

Accordingly, I am today introducing
a bill which would prohibit military as-
sistance in any form to Greece until such
time as it is determined that Greece is
fulfilling its obligations under the North
Atlantic Treaty.

I ask unanimous consent that the text
of the bill be printed in the Recorp at the
conclusion of my remarks.

There being no objection, the bill was
ordered to be printed in the Recorp, as
follows:

S. 2754

Be it enacted by the Senate and House of

Representatives of the United States of
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America in Congress assembled, That the
Congress declares that it is the policy of the
United States Government to provide mili-
tary assistance and military sales, credit sales,
and guaranties to or for the Government of
Greece only when that government fulfills its
obligations under the North Atlantic Treaty,
including both adherence to the political
principles stated in the preamble to the
Treaty and the maintenance of its capability
to perform common defense functions as-
signed under the current North Atlantic
Treaty Organization defense plans. There-
fore, no military assistance and no sales,
credit sales, or guaranties shall be provided
to or for the Government of Greece under
the law until the President (1) undertakes
a comprehensive review of United States
policy toward Greece, (2) has made a full
report with respect to such review to Con-
gress, and (3) finds and reports to Congress
that, as a result of such review, the Govern-
ment of Greece is in full compliance with
its political and military obligations under
the North Atlantic Treaty. The provisions of
this section shall not apply to funds obligated
prior to such date of enactment.

By Mr. DOMENICI:

S. 2755. A bill to require the Adminis-
trator of the National Aeronautics and
Space Administration to study the feasi-
bility of entering into certain interna-
tional cooperative programs involving
the utilization of space technology and
application. Referred to the Committee
on Aeronautical and Space Sciences.

Mr. DOMENICI. Mr. President, events
of the last several months, especially
those in the Middle East, have brought
to our attention the immediate energy
shortage. We have all heard many com-~
ments regarding this energy crisis but I
feel it is important to note that we are
not really facing an energy crisis per se
but more specifically a petroleum short-
age.

I think we all realize and accept the
fact that the use of petroleum products
will continue to be our most needed
source of energy. While, as I have stated,
fossil fuels are our most important source
of energy, we must continually search for
new supplemental forms of energy. We
have known for years that our available
petroleum supply has remained relatively
constant while our demand has in-
creased. Today we are just beginning to
experience the effects of this petroleum
shortage.

We have just recently passed legisla-
tion that will give the President the
power to most effectively utilize our pres-
ent resources. I feel that this was a very
important initial step in meeting our
present energy crisis but we must now
look to the means by which to supply
this Nation with its future energy needs.
This will require an increased utilization
of our fossil fuels, which can only be
accomplished by cooperation between
the Government and private enterprise.
This joint effort to produce maximum
quantities of energy resources must be
done in a manner that will not harm
our enviromental quality. I will be the
first to admit that this is a difficult prob-
lem but I am confident through diligence
on our part we may achieve these goals

I believe it is important to remind
ourself that the countries of Western
Europe and Japan are also sharing in
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a petroleum shortage. These countries
do not possess the capabilities to produce
their needed petroleum resources and
like the United States have found the
possibility of an oil embargo a serious
threat to their economy.

As a member of the Aeronautical and
BSpace Sciences Committee, I have re-
cently heard testimony as to the utiliza-
tion of solar energy as a possible supple-
mental form of energy. We have small
communities today that are heated and
cooled by solar rays from the sun. The
National Science Foundation and the
National Aeronautics and Space Ad-
ministration are investigating the possi-
bilities of building large solar arrays in
space that would beam solar energy to
Earth. I feel that these and other uses
of solar energy could possibly be an ex-
cellent supplemental form of energy to
be used in the future,

It was during these hearings that I
realized the possible benefits from an
international cooperative R. & D. effort
to explore the possibilities of utilizing
solar energy. It would appear that all
countries involved could mutually bene-
fit from a pooling of R. & D. as to how
solar energy might be used as a supple-
mental form of energy. I am therefore
introducing a bill today that would re-
quire the Administrator of the National
Aeronautics and Space Administration
to study the feasibility of entering into
certain international cooperative pro-
grams involving the utilization of space
technology and application for the con-
version of solar energy. This bill would
call for the Administrator of the Na-
tional Aeronautics and Space Adminis-
tration to work in conjunction with the
Secretary of State, Secretary of Defense,
and the Director of the National Science
Foundation to make a full and complete
study of the desirability for interna-
tional cooperation and cost sharing in
the development of a system for the
collection and conversion of solar energy.

I am introducing this bill because I
feel that the Administrator of the Na-
tional Aeronautics and Space Adminis-
tration could advise the President and
the Congress as to the possible benefits
gained in an international pooling of
research and development for the con-
version of solar energy. It is my sincere
hope that Congress take upon its own
initiative to explore all possibilities of
supplemental forms of energy that might
help us alleviate our energy shortage.

Mr. President, I ask unanimous con-
sent to have printed in the Recorp the
bill to require the Administrator of the
National Aeronautics and Space Admin-
istration to study the feasibility of enter-
ing into certain international coopera-
tive programs for the conversion of solar
energy. This bill would enable the Ad-
ministrator of the National Areonautics
and Space Administration to explore the
possible benefits from an international
cooperative effort of research and de-
velopment.

There being no objection, the bill was
ordered to be vprinted in the Recorp, as
follows:

8. 2755

Be it enacted by the Senate and House of

Repreaentaswes of the United States 0{
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America in Congress assembled, That (a) in
accordance with applicable provisions of title
II of the National Aeronautics and Space Act
of 1958, as amended, the Administrator of
the National Aeronautlcs and Space Admin-
istration, in conjunction with the Becretary
of State, the Secretary of Defense, and the
Director of the National Sclence Foundation,
is authorized and directed to make a full and
complete study of the possibilities for inter-
national cooperation and complete study of
the possibilities for international cooperation
and cost sharing in the development of a
system for the collection and conversion of
solar energy. Such study shall include, but
not be limited to, a consideration of the
feasibility and desirability of—

(1) establishing an international consor-
tilum, and

(2) utilizing other existing international
organizations, or establishing a new inter-
national organization, in the development of
such an energy collection and transmission
system.

(b) The Administrator shall invite and
permit representatives of the publie, of other
nations, and of international organizations
to submit for his consideration reports and
information concerning the subject of the
study required by this Act.

(c) The Administrator shall report the
results of the study required by this Act
to the President and the Congress no later
than one year after the date of enactment
of this Act.

Sec. 2. There are authorized to be appro-
priated such sums as may be necessary to
carry out the provisions of this Act.

By Mr. HUGH SCOTT (for him-
self and Mr. PERCY)

5. 2756. A bill to provide health care
insurance for people of the United States
and fto improve the availability of health
services, and for other purposes. Re-
ferred to the Committee on Finance.

HEALTH RIGHTS ACT OF 1973

Mr. HUGH SCOTT. Mr, President, re-
form of the Nation’s health care system
is a matter of the highest urgency. The
financial disaster which a prolonged ill-
ness can cause a family is often more
tragic and debilitating than the disease
itself. We have seen this often—a fam-
ily’s savings literally wiped out because
of the inordinate costs of health care,
particularly round-the-clock hospital
care which catastrophic illness requires.
The examples are numerous and the
consequences calamitous.

In an effort to remedy this national
health crisis, I am happy to introduce
today, along with the distinguished Sen-
ator from Illinois (Mr. Percy), the
Health Rights Act of 1973. In essence,
our proposal will assure all Americans
solid protection against the skyrocketing
costs of medical care. It will make a re-
ality of the total comprehensive health
care which our Nation deserves.

There is a growing consensus among
the American people that reform of our
Nation’s health delivery system is essen-
tial; that improvement in the overall
quality of health care is essential; and
that action on a national level is essential
to make good health care available to all
citizens.

The Health Rights Act of 1973 will re-
place medicare and medicaid, and will
allow all citizens, regardless of age, in-
come or family size, to be eligible to
participate. The act is a two-part plan
providing both inpatient “major illness”
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protection for all individuals and an out-
patient health maintenance insurance
plan. Both the inpatient and outpatient
plans will be administered by insurance
carriers or other public or private agen-
cies on a regional basis, under contract
with the newly created Office of Health
Care within the Department of Health,
Education, and Welfare.

The inpatient “major illness” protec-
tion differs from traditional catastrophic
plans by covering all costs above each
family’s health cost ceiling, which is de-
termined by a formula taking into ac-
count both family income and family
size. Money for the plan would be fi-
nanced in part through the present
health insurance portion of the social
security payroll taxes and in part
through general revenues.

The outpatient plan would be financed
in part through family premium pay-
ments which would be supplemented in
whole or part with Federal payments
for low-income families. Employers could
arrange to finance all or part of their
employees’ premiums.

The act would also establish a 2-year,
Presidentially appointed Health Delivery
Committee to study the current and
long-range needs for medical personnel
and facilities. It would make recommen-
dations to the President and Congress.

As my colleagues know, in 1971 Sena-
tor PErcy and I introduced our original
Health Rights Act. In addition, just last
month, we both joined as cosponsors of
the Long-Ribicoff Catastrophic Health
Insurance and Medical Assistance Act of
1973. In introducing our own bill today,
which is a revision of our 1971 plan, our
aim is to bring before the Finance Com-
mittee and the Congress all possible pro-
posals and plans for health reform. By so
doing, I believe we emphasize the crit-
ical need for such legislation and encour-
age prompt attention to and expeditious
treatment of this need.

I believe our Health Rights Act is the
most comprehensive offered to date to
lift the burden of presently unmeetable
financial obligations caused by the ex-
tremely high costs of health maintenance
and recovery from illness. The Health
Rights Act of 1973 is must legislation for
this session of Congress because its goal
is to serve every American at a critical
time.

I ask unanimous consent that at the
conclusion of the remarks of the Senator
from Illinois (Mr. PErcy) the complete
text of the Health Rights Act of 1973 and
a summary of its major provisions, be
printed in the Recorb.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. PERCY. Mr. President, I am de-
lighted to join with the distinguished
minority leader (Mr. Huee Scorr) in
introducing the Health Rights Act of
1973. This is an improved version of the
bill which we first introduced in 1971. A
national health insurance program that
can assure every American access to
comprehensive medical care as a right is
needed today more than ever. The health
crisis first announced by President Nixon
in 1969 has not been resolved. American
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families still face the ever present risk
of losing their life savings, their homes,
or their psychological and material well-
being because of the costs of a major
illness or injury. Chronic disease victims
still face the tragic consequences of in-
ability to pay for available treatment.
Despite medicare and medicaid, and de-
spite increased government subsidies for
the medically indigent and the elderly,
people’s health is still directly linked
with economic well-being. The disability
days index indicates that the health of
most Americans has made a modest im-
provement from the mid-1960’s to 1970,
with higher income people showing
greater improvement. The health of
those Americans earning less than $7,000
a year, however, has been steadily get-
ting worse. The verdict seems to be—
those who can afford adequate health
care enjoy health; those who cannot,
suffer sickness or, even, death.

Without the benefit of a comprehen-
sive national health insurance program,
health care will become more and more
a problem for Americans. That health
expenditures have been rising at a stag-
gering rate is no longer news. In fiscal
year 1972, America spent $83.4 billion,
or 7.6 percent of the GNP, for health
care, the highest in the world. Although
in fiscal year 1972 health expenditures
registered the lowest annual percentage
gain in 6 years, partly as a result of the
economic stabilization program, it still
increased 10.3 percent over 1971, Amer-
ica’s health bill has climbed so quickly
that it has doubled in 8 years; more than
tripled in 12 years; and increased sixfold
in 21 years.

Despite compelling problems that ur-
gently require solution, congressional
impasse has prevented the enactment of
national health insurance legislation in
two Congresses. Such an impasse can be
broken only through the cooperation, co-
ordination, and support of all interested
parties, including Senators, Congress-
men, the Administration, health care
providers and intermediaries, and con-
SUumers.

Several weeks ago Senator HucH ScoTT
and I joined Senators Lonc and RisI-
corF in sponsoring the Catastrophic
Health Insurance and Medical Assist-
ance Reform Act of 1973. At that time
I stated that I believed that proposal
would provide both the vehicle and cata-
lyst needed to pass national health leg-
islation during this Congress. The Health
Rights Act, which Senator HucH ScoTT
and I originally introduced in 1971, is
our own contribution to the national
health insurance dialog—a dialog
which, hopefully, will lead to the estab-
lishment of a health financing system
that will assure every American his right
to quality health care.

In introducing our bill, Senator Huca
ScoTT and I set as our goals:

The establishment of a unified health
care delivery system—for the rich and
the poor, the young and the old;

The assurance that comprehensive
health care benefits will be made avail-
able to every citizen and that each citizen
will bear the costs of such benefits only
in proportion to his financial capability;

November 29, 1973

The removal of the barriers to preven-
tive care;

The protection of every American fam-
ily against the devastating costs of cata-
strophic illness by placing a ceiling on
the maximum out-of-pocket expenses a
family will have to pay for health care;

The provision of incentives to produce
voluntary actions toward the develop-
ment of a more efficient health care de-
livery system, drawing on the private en-
terprise system and assuring a Federal
private partnership in health care.

Obviously, new programs, however
worthy, cannot be allowed to run up a
budget deficit at a time when economic
conditions call for fiscal restraint. While
the “ability to pay” concept of the Health
Rights Act creates a substantially smaller
drain on Federal revenues than similar
national health proposals, its cost is nec-
essarily significant. The Department of
Health, Education and Welfare esti-
mated the Federal cost of our original
proposal at $22 billion per year. We esti-
mate that improvements in the adminis-
trative and cost control provisions of the
Health Rights Act of 1973 will bring this
figure down to under $20 billion.

Accordingly, as soon as actuarial de-
terminations which we have requested
from the Treasury Department and the
Social Security Administration are avail-
able, we will make specific proposals as
to how the Health Rights Act could be
financed if adopted as now drafted. In
addition, we will insist that any national
health plan adopted by the Congress be
fully financed, as is required for un-
budgeted spending proposals under
S. 1541, the Congressional Budget Re-
form Act.

Mr. President, national health insur-
ance will not solve all our health care
problems, but it will go a long way toward
providing every American the right to
adequate health care. The assurance of
that right, I firmly believe, is in the na-
tional interest. A country can boast no
greater resource than a healthy people.

ExarsIirT 1
8. 2756

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled,

SHORT TITLE

SectioN 1. This Act may be cited as the

“Health Rights Act of 1973".
TITLE I—ADMINISTRATIVE AND GENERAL
PROVISIONS DEFINITIONS, ETC.
Sec. 101. For the purposes of this Act—
Inpatient Hospital Services

(a) The term “inpatient hospital services”
means the following items and services fur-
nished to an Inpatient of a hospital and
(except as provided in paragraph (3)) by
the hospital—

(1) bed and board;

(2) such nursing services and other re-

lated services, such use of hospital facilities,
and such medical-social services as are ordi-
narily furnished by the hospital for the care
and treatment of inpatients, and such drugs,
biologicals, supplies, appliances, and equip-
ment, for use in the hospltal, as are ordinarily
furnished by such hospital for the care and
treatment of inpatients, including the use of
equipment for renal dialysis;

(3) such other diagnostic or therapeutic
items or services, furnished by the hospital
or by others under arrangements with them
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made by the hospital, as are ordinarily fur-
nished to inpatients either by such hospital
or by others under such arrangements;

(4) medical or surgical services provided
by & physician, resident, or intern;

(6) medical or surgical services provided
by a doctor of dentistry or oral surgery, but
only to the extent that such services would
be covered services when performed by a
physician under this title where the den-
tist is legally licensed to perform such service
as provided in section 105; and

(6) the services of a private-duty nurse
or other private-duty attendant, when certi-
fled by the attending physician as necessary.

Inpatient Psychiatric Hospital Services

(b) The term “inpatient psychiatric hos-
pital services” means inpatient hospital serv-
ices furnished to an Inpatient of a psychi-
atric hospital where the patient is under an
active program of diagnosis or treatment by a
psychologist or psychiatrist.

Inpatient Tuberculosis Hospital Services

(c) The term “inpatient tuberculosis hos-
pital services” means inpatient hospital serv-
ices furnished to an inpatient of a tubercu-
losls hospital where the patient is under an
active program of diagnosis or treatment by
a physician,

Hospital

(d) The term “hospital” means an insti-
tution which—

(1) is primarily engaged in providing, by
or under the supervision of physicians, to
inpatients (A) diagnostic services and thera-
peutic services for medical diagnosis, treat-
ment, and care of injured, disabled, or sick
persons, or (B) rehabilitation services for the
rehabilitation of injured, disabled, or sick
persons;

(2) maintains clinical records on all pa-
tients;

(3) has bylaws in effect with respect to its
staff of physiclans;

(4) has a requirement that every patient
must be under the care of a physiclan;

(6) provides twenty-four-hour nursing
service rendered or supervised by a registered
professional nurse, and has a licensed practi-
cal nurse or registered professional nurse on
duty at all times;

(6) has In effect a hospital utilization re-
view plan which meets the requirements of
section 105;

(7) in the case of an institution in any
State in which State or applicable local law
provides for the licensing of hospitals, (A)
is licensed pursuant to such law or (B) is
approved, by the agency of such State or
locality responsible for licensing hospitals,
as meeting the standards established for such
lcensing; and

(8) meets such other requirements as the
Secretary finds necessary in the interest of
the health and safety of individuals who are
furnished services in the institution, except
that such other requirements may not be
higher than the comparable requirements
prescribed for the accreditation of hospitals
by the Joint Commission on Accreditation of
Hospitals.

Psychiatric Hospital

(e) The term “psychiatric hospital” means
en institution which—

(1) is primarily engaged in providing, by
or under the supervision of a doctor of psy-
chology or a doctor of psychiatry, psychiatric
services for the diagnosis and treatment of
mentally {11 persons;

(2) has a requirement that every patient
be under the care of a psychologist or psy-
chiatrist;

(3) has bylaws in effect with respect to
its staff of psychologists or psychiatrists;

(4) satisfies the requirements of para-
graphs (5) through (8) of subsection (d);

(6) maintains clinical records on all pa-
tients and maintains such records as the Sec~-
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retary finds to be necessary to determine
the degree and intensity of the treatment
provided to individuals entitled to hospital
insurance benefits under title II;

(6) meets such stafing requirements as
the Secretary finds necessary for the institu-
tion to carry out an active program of treat-
ment for individuals who are furnished serv-
ices In the institution; and

(7) 1s accredited by the Joint Commission

on Accreditation of Hospitals.
In the case of an institution which satisfles
paragraphs (1) and (2) of the preceding sen-
tence and which contains a distinct part
which also satisfies paragraphs (3) and (4)
of such sentence, such distinct part shall be
considered to be a “psychiatric hospital” if
the Institution is accredited by the Joint
Commission on Accreditation of Hospitals or
if such distinet part meets requirements
equivalent to such accreditation require-
ments as determined by the Secretary.

Tuberculosis Hospital

(f) The term *“tuberculosis hospital”
means an institution which—

(1) is primarily engaged in providing, by
or under the supervision of a physician,
medical services for the diagnosis and treat-
ment of tuberculosis;

(2) satisfies the requirements of para-
graphs (3) through (8) of subsection (d);

(3) maintains clinical records on all pa-
tlents and maintains such records as the
Secretary finds to be necessary to determine
the degree and intensity of the treatment
provided to individuals covered by the in-
surance program established by title IT;

(4) meets such staffing requirements as
the Secretary finds necessary for the institu-
tion to carry out an active program of treat-
ment for individuals who are furnished serv-
ices in the institution; and

(5) is accredited by the Joint Commission
on Accreditation of Hospltals.

In the case of an institution which satisfies
paragraphs (1) and (2) of the preceding
sentence and which contains a distinct part
which also satisfies paragraphs (3) and (4)
of such sentence, such distinct part shall
be considered to be a “tuberculosis hospital™
if the institution is accredited by the Joint
Commission on Accreditation of Hospitals or
if such distinet part meets requirements
equivalent to such accreditation require-
ments as determined by the Secretary.

Secondary Care Bervices

(g) The term ‘secondary care services”
means the following items and services fur-
nished to an inpatient of a secondary care
facility and (except as provided in para-
graphs (3) and (6)) by such secondary care
facility—

(1) skilled nursing care provided by or
under the supervision of a registered pro-
fessional nurse;

(2) bed and board in connection with the
furnishing of such nursing care;

(3) physical, occupational, or speech
therapy furnished by the secondary care
facility or by others under arrangements
with them made by the facility;

(4) such drugs, blologleals, supplies, appli-
ances, and equipment, furnished for use In
the secondary care facility, as are ordinarlly
furnished by such facility for the care and
treatment of inpatients;

(6) medical services provided by an intern
or resident-in-training of a hospital with
which the facility has in effect a transfer
agreement (meeting the requirements of sub-
section (1)), under a teaching program of
such hospital approved as provided in the last
sentence of subsection (a), and other diag-
nostic or therapeutic services provided by a
hospital with which the facility has such an
agreement In effect; and

(6) such other services necessary to the
health of the patlents as are generally pro-
vided by secondary care facilities;
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excluding, however, any item or service if it

would not be included under subsection (a)

if furnished to an inpatient of a hospital.

Secondary Care Facility

(h) The term “secondary care facility"
means an institution (or a distinct part of
an institution) which has in effect a transfer
agreement (meeting the requirements of sub-
section (1)) with one or more hospitals and
which—

(1) is primarily engaged in providing to
inpatients (A) skilled nursing care and re-
lated services for patients who require medi-
cal or nursing care, or (B) rehabilitation
services for the rehabilitation of injured, dis-
abled, or sick persons;

(2) has policles, which are developed with
the advice of (and with provision of review
of such policies from time to time by) a
group of professional personnel, including
one or more physiclans and one or more
registered professional nurses, to govern the
skilled nursing care and related medical or
other services it provides;

(3) has a physiclan, a registered profes-
sional nurse, or a medical stafl responsible
for the execution of such policies;

(4) (A) has a requirement that the health
care of every patient must be under the
supervision of a physician, and (B) provides
for having a physician available to furnish
necessary medical care in case of emergency;

(6) maintains clinical records on all
patients;

(6) provides twenty-four-hour nursing
service which is sufficient to meet nursing
needs in accordance with the policies devel-
oped as provided in paragraph (2), and has
at least one registered professional nurse em-
ployed full time;

(7) provides appropriate methods and pro-
cedures for the dispensing and administering
of drugs and biologicals;

(8) has In effect a utilization review plan
which meets the requirements of section 105;

(9) In the case of an institution in any
State in which State or applicable local law
provides for the licensing of institutions of
this nature, (A) is licensed pursuant to such
law, or (B) is approved, by the agency of such
State or locality responsible for licensing in-
stitutions of this nature, as meeting the
standards established for such licensing; and

(10) meets such other conditions relating
to the health and safety of individuals who
are furnished services in such institution or
relating to the physical facilities thereof as
the Secretary may find necessary;
except that such term shall not include any
institution which is primarily for the care
and treatment of mental diseases or tuber-
culosis.

Agreements for Transfer Between Secondary
Care Facllities, Hospitals and Home Health
Agencies
(1) A hospital, secondary care facility, and

a home health agency shall be considered
to have & transfer agreement in effect if,
by reason of a written agreement between
them or (in case the Institutions are under
common control) by reason of a written un-
dertaking by the person or body which con-
trols them, there is reasonable assurance
that—

(1) transfer of patlents will be effected
between them whenever such transfer is
medically appropriate as determined by the
attending physician; and

(2) there will be interchange of medical
and other information necessary or useful
in the care and treatment of individuals
transferred between the institutions, or in
determining whether such individuals can
be adequately cared for otherwise than in
either of such institutions.

Any secondary care facility or home health

agency which does not have such an agree-

ment In effect, but which is found by the

Secretary to have attempted in good faith
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to enter into such an agreement where geo-
graphically feasible, shall be considered to
have such an agreement in effect if and for
80 long as the Secretary finds that to do so
is In the public interest and essential to
assuring extended care services for persons
in the community who are eligible for pay-
ments with respect to such services under
this title,
Home Health Services

(]) The term “home health services"” means
the following items and services furnished
to an individual, who is under the care of
a physician, by a home health agency or by
others under arrangements with them made
by such agency which has in effect a transfer
agreement (meeting the requirements of sub-
section (1)) with one or more hospitals or
secondary care facilities, under a plan (for
furnishing such items and services to such
individual) established and perlodically re-
viewed by a physician, which items and serv-
fces are, except as provided in paragraph
(8) provided on a visiting basis in a place of
residence used as such indlvidual's home—

(1) part-time or intermittent nursing care
provided by or under the supervision of a
reglstered professional nurse;

(2) physical, occupational, or speech
therapy;

(3) to the extent permitted in regulations,
part-time or intermittent services of a home
health alde;

(4) medical supplies (other than drugs
and blologicals), and the use of medical ap-
pliances, while under such a plan;

(6) In the case of a home health agency
which is affillated or under common control
with a hospital, medical services provided by
an intern or resldent-in-training of such
hospital, under a teaching program of such
hospital approved as provided in the last sen=-
tence of subsection (a); and

(68) any of the foregolng 'tems and serv-
ices which are provided on an outpatient
basis, under arrangements made by the home
health agency, at a hospital or secondary
care facllity, or at a rehabilitation center
which meets such standards as may be pre-
scribed in regulations, and—

(A) the of which involves the
use of equipment of such a nature that the
items and services cannot readily be mada
avallable to the individual in such place of
residence, or

(B) which are furnished at such facility
while he is there to receive any such item
or service described in clause (A), but not
including transportation of the individual in
connection with any such item or service;

excluding, however, any item or service if it

would not be included under subsecton (a)

if furnished to an inpatient of a hospital.
Post-Inpatient Home Health Services

(k) The term “post-inpatient home health
services” means home health services fur-
nished an individual within one year after
his most recent discharge from a hospital of
which he was an inpatient or (if later) with-
in one year after his most recent discharge
from a secondary care facllity of which he
was an inpatient entitled to payment under
title IT, but only Iif the plan covering the
home health services is established within
fourteen days after his discharge from such
hospital or secondary care facility.

Home Health Agency

(1) The term “home health agency”™ means
& public agency or private organiszation, or
a subdivision of such an agency or organiza-
tion, which—

(1) 1s primarily engaged in providing
skilled nursing services and other thera-
peutic services;

(2) has policies, established by a group of
professional personnel (associated with the
agency or organization), Including one or
more physiclans and one or more registered
professional nurses, to govern the services
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(referred to in paragraph (1)) which it pro-
vides, and provides for supervision of such
services by a physician or registered pro-
fessional nurse;

(3) maintains clinical records on all pa-
tients;

(4) in the case of an agency or organiza-
tlon in any State in which State or appli-
cable local law provides for the licensing of
agencies or organizations of this nature, (A)
is licensed pursuant to such law, or (B) is
approved by the agency of such State or
locality responsible for licensing agencies or
organizations of this nature, as meeting the
standards established for such licensing; and

(5) meets such other conditions of partici-
pation as the Secretary may find necessary
in the interest of the health and safety of
individuals who are furnished services by
such agency or organization;
except that such term shall not include a
private organization which is not a nonprofit
organization exempt from Federal income
taxation under section 501 of the Internal
Revenue Code of 1954 (or a subdivision of
such organization) unless it is licensed pur-
suant to State law and it meets such addi-
tional standards and requirements as may be
prescribed in regulations; and except that
for purposes of title II such term shall not
include any agency or organization which is
primarily for the care and treatment of
mental diseases,

Outpatient Physical Therapy Services

(m) The term “outpatient physical ther-
apy services” means physical therapy services
furnished by a provider of services, a clinic,
rehabilitation agency, or a public health
agency or by an independent therapist who
meets standards prescribed by the Secretary,
to an Individual as an cutpatient—

(1) who is under the care of a physician,
and

(2) with respect to whom a plan prescrib-
ing the type, amount, and duration of physi-
cal therapy services that are to be furnished
such individual has been established, and
is periodically reviewed, by a physician;
excluding, however—

(3) any item or service if it would not be
included under subsection (a) if furnished
to an inpatient of a hospital; and

(4) any such service—

(A) If furnished by a clinic or rehabilita-
tion agency, unless such clinic or rehabilita-
tion agency—

(1) provides an adequate program of physi-
cal therapy services for outpatients and has
the facilitles and personnel required for
such program or required for the supervision
of such a program, in accordance with such
requirements as the Secretary may specify.

(i1) has policies, established by a group of
professional personnel, including one or
more physicians (assoclated with the clinic
or rehabilitation agency) and one or more
qualified physical therapists, to govern the
services (referred to in clause (i)) it pro-
vides,

(i11) maintains clinical records on all
patients,

(iv) 1if such clinic or agency is situated in
& State in which State or applicable local law
provides for the licensing of institutions of
this nature, (I) is licensed pursuant to such
law, or (II) is approved by the agency of such
State or locality responsible for licensing
institutions of this nature, as meeting the
standards established for such licensing;
and

(v) meets such other conditions relating
to the health and safety of individuals who
are furnished services by such clinic or
agency on an cutpatient basis, as the Sec-
retary may find necessary, or

(B) if furnished by a public health
agency, unless such agency meets such other
conditions relating to health and safety of
individuals who are furnished services by
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such agency on an outpatient basis, as the
Becretary may find necessary.
Physician

(n) The term “physician' means—

(1) a doctor of medicine or osteopathy
legally authorized to practice medicine and
surgery as provided in section 501; and

(2) a doctor of optometry, podiatry or
chiropractry, but only to the extent that the
services of such optometrist, podiatrist or
chiropractor would be covered services when
performed by a physician under this Act and
where the optometrist, podiatrist or chiro-
practor is legally authorized to perform such
services as provided In section 501,

Nondlagnostic Medical Examination

(o) The term *"nondiagnostic mediecal
examination” means examination of an out-
patient by a physiclan or by other medical or
paramedical personnel under a physiclan's
direction, to determine whether an unde-
tected diseased condition exists.

Medical and Other Health Services

(p) The term “medical and other health
services” means any of the following items or
services provlded for the diagnosis, treatment
or rehabilitation of an individual:

(1) physiclans’ services;

(2) (A) services and supplies (including
drugs and biologicals which cannot, as de-
termined in accordance with regulations, be
self-administered) furnished as an incident
to a physician’s professional service, of kinds
which are commonly furnished in physicians’
offices and are commonly either rendered
without charge or included in the physicians’
bills;

(B) hospital services (including drugs and
biologicals which cannot, as determined in
accordance with regulations, be self-admin-
istered) 1incident to physlelans' services
rendered to outpatients;

(C) diagnostic services which are—

(1) furnished to an individual as an out-
patient by a hospital or by others under
arrangements with them made by a hos-
pital, and

(11) ordinarily furnished by such hospital
(or by others under such arrangements) to
its outpatients for the purpose of diagnostic
study;

(3) diagnostic X-ray tests (including tests
under the supervision of a physician, fur-
nished in a place of residence used as the
patient’s home, if the performance of such
tests meets such conditions relating to health
and safety as the Secretary may find neces-
sary), diagnostic laboratory tests, and other
diagnostic tests;

(4) X-ray, radium, and radloactive isotope
therapy, including materials and services of
technicians; .

(5) surgical dressings, and splints, casts,
and other devices used for reduction of frac-
tures and dislocations;

(6) durable medical equipment, including
iron lungs, oxygen tents, hospitsl beds, and
wheelchalrs used in the patient’s home,
whether furnished on a rental basis or
purchased;

(7) ambulance service where the use of
other methods of transportation is contrain-
dicated by the individual's condition, but
only to the extent provided in regulations:

(8) prosthetic devices (other than dental)
which replace all or part of an internal body
organ, including replacement of such de-
vices; and

(9) leg, arm, back, and neck braces, and
artificial legs,

{10) diagnostlc tests performed in a labo-
ratory which is independent of a physician's
office or a hospital shall be included within
paragraph (3) where—

(1) the patient has been referred by a phy-
sician, and only for such tests as specified by
the physician; and

(1) such laboratory meets such conditions
relating to the health and safety of individ-
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uals with respect to whom such tests are
performed as the Secretary may find neces-
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There shall be excluded from the diagnostic
services specified in paragraph (2)(C) any
item or service (except services referred to
in paragruph (1) ) which—

{1) would not be included under subsec-
tion (b) if it were furnished to an inpatient
of a hospital; or

(1) is furnished under arrangements re-
ferred to in such paragraph (2)(C) unless
furnished in the hospital or in other facili-
ties operated by or under the supervision of
the hospital or its organized medical stafl.
None of the items and services referred to
in the preceding paragraphs (other than
paragraphs (1) and (2) (A)) of this subsec-
tion which are furnished to a patient of an
institution which meets the definition of a
hospital shall be included unless such other
conditions are met as the Secretary may find
necessary relating to health and safety of
individuals with respect to whom such items
and services are furnished.

Provider of Services

(q) The term “provider of services" means

a medical care institution.
Reasonable Cost

(r) (1) The reasonable cost of any services
shall be determined in accordance with reg-
ulations establishing the method or methods
to be used and the items to ke included, in
determining such costs for various types or
classes of institutions, agencies, and services;
except that in any case to which paragraph
(2) or (3) applles, the amount of the pay-
ment determined under such paragraph with
respect to the services involved shall be con-
sidered the reasonable cost of such services.
In prescribing the regulations referred to
in the preceding sentence, the Becretary
shall consider, among other things, the prin-
ciples generally applied by national orga-
nizations or established prepayment orga-
nizations (which have developed such prin-
ciples) in computing the amount of pay-
ment, to be made by persons other than
the recipients of services, to providers of
services on account of services furnished to
such recipients by such providers. Such reg-
ulations may provide for determination of
the costs of services on & per diem, per unit,
per capita, or other basis, may provide for
using different methods in different eircum-
stances, may provide for the use of estimates
of costs of particular items or services, may
provide for separate estimates in different
geographical areas, and may provide for the
use of charges or a percentage of charges
where this method reasonably reflects the
costs. Such regulations shall (A) take into
account both direct and indirect costs of
providers of services In order that, under
the methods of determining costs, the costs
with respect to individuals covered by the
insurance programs established by this title
will not be borne by individuals not so cov-
ered, and the costs with respect to individu-
als not so covered will not be borne by such
insurance programs, and (B) provide for the
making of sultable retroactive corrective ad-
justments where, for a provider of services
for any fiscal period, the aggregate reim-
bursement produced by the methods of de-
termining costs proves to be either inade-
quate or excessive.

Such regulations in the case of secondary
services furnished by proprietary facilities
shall include provision for specific recognition
of a reasonable return on equity capital, in-
cluding necessary working capital, invested
in the facility and used in the furnishing of
such services, In lien of other allowances to
the extent that they reflect similar items.
The rate of return recognized pursuant to
the preceding sentence for determining the
reasonable cost of any services furnished In
any fiscal period shall not exceed one and
one-half times the average of the rates of
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interest, for each of the months any part
of which is included in such fiscal period,
on obligations Issued for purchase by the
Federal Health Care Trust Fund.

(2) (A) If the bed and board furnished
as part of inpatient hospital services (in-
cluding inpatlent tuberculosis hospital serv-
ices and Inpatient psychiatric hospital serv-
ices) or secondary care services is in accom-
modations more expensive than semiprivate
accommodations, the amount taken into ac-
count for purposes of payment under this
Act with respect to such services may not
exceed an amount equal to the reasonable
cost of such services if furnished In such
semiprivate accommodations unless the more
expensive accommodations were required for
medical reasons.

(B) Where a provider of services which
has an agreement in effect under this Act
furnishes to an Individual items or services
which are in excess of or more expensive than
the items or services with respect to which
payment may be made under part A or part
B, as the case may be, the Secretary shall
take Into account for purposes of payment
to such provider of services only the equiva-
lent of the reasonable cost of the items or
services with respect to which such payment
may be made.

(3) If the bed and board furnished as
part of inpatient hospital services (includ-
ing inpatient tuberculosis hospital services
and inpatient psychiatric hospital services)
or secondary care services is in accommoda-
tions and the use of such other accom-
modations other than, but not more ex-
pensive than, semiprivate accommodations
and the use of such other accommodations
rather than seml-private accommodations
was neither at the request of the patient nor
for a reason which the Secretary determines
is consistent with the purposes of this act,
the amount of the payment with respect to
such bed and board under part A shall be the
reasonable cost of such bed and board fur-
nished In seml-private accommodations (de-
termined pursuant to paragraph (1)) minus
the difference between the charge customar-
ily made by the hosptlal or extended care
facility for bed and board in semiprivate ac-
commodations and the charge customarily
made by it for bed and board in the accom-
modations furnished.

(4) For purposes of this subsection, the
term “semiprivate accommodations” means
two-bed, three-bed, or four-bed accom-
modations.

Famlily

(s) (1) The term “family” means—

(A) two or more individuals—

(1) who are related by blood, marriage,
or adoption, and

(i1) who are Iliving in a place of residence
maintained by one or more of them as his
or their home.
but excluding any adult individual who—

(iil) Is not a dependent of any other of
such individuals, or

(lv) does not provide more than 50 per
centum of the economic support of any
other of such individuals, or

(v) 15 not the spouse of any other of
such individuals;

(B) an adult individual who is not in-
cluded as a member of any family under sub-
paragraph (A); or

(C) any individual who i1s not included
within subparagraphs (A) and (B).

(2) For purposes of paragraph (1) (A) (i),
a child of an individual who is attending
school away from home shall be considered
to be living in the place of residence of his
parent.

(t) The term “dependent” means one who
depends upon another for more than 50 per
centum of his economic support.

(u) The term “adult" means a person over
elghteen years of age.

(v) The term *child” means a person un-
der eighteen years of age.
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(w) The term “family income'" means the
total of the adjusted gross income for all
family members, as defined by section 62 of
the Internal Revenue Code of 1854, and any
other cash income received which 1s other-
wise exempt from taxation, including but not
limited to Federal or State public assistance
and social security payments,

(x) The term “family health cost celling™
means 15 per centum of the annual per per-
son family income rounded to the nearest
$1,000, except where the annual per person
famlly income is $2,000 or less, then 10 per
centum of the annual per person family in-
come rounded to the nearest $500.

(¥) The term “per person family income"
means the gquotient of the total family in-
come divided by the family slze percentage.

(2) The term *“family size percentage"
means—

(1) in the case of a family consisting of
one adult, 1.25:

(2) in the case of a family consisting of one
adult, plus spouse or one dependent, 1.75;

(3) in the case of each additional depend-
ent, 0.50.

(aa) The term “State™ means the fifty
States, the District of Columbia, the Com-=-
monwealth of Puerto Rico, the Virgin
Islands, Guam and American Samoa. The
term “United States”, when used In a geo-
graphical sense, Includes all the States as
defined in this subsection.

Medical Care Institutions

(bb) The term “medical care institutions”
includes hospitals, psychiatric hospitals, tu=-
berculosis hospitals, secondary care faclli-
ties, and. other facilitles rendering medical
and mental health services covered by this
Act.

Health Maintenance Organization

(cc) The term “health maintenance orga-
nization"” means a public or private organiza-
tion which—

(1) provides, either directly or through
arrangements with others, health services to
enrollees on a per capita prepayment basis;

(2) provides, elther directly or through ar-
rangements with others, with respect to en-
rollees for benefits under title IV to whom
this section applies (through medical care
institutions) all of the services and bene-
fits covered under titles IT and III of this
Act;

(3) provides physiclans, psychologists’, psy=-
chiatrists’, or dentists’ services directly
through such professionals who are either
employees or partners of such organization
or under arrangement with an organized
group or groups of such professionals which
Is or are reimbursed for services on the basis
of an aggregate fixed sum or on & per capita
basis;

(4) demonstrates to the satisfaction of the
Becretary proof of financial responsibility and
proof of capability to provide comprehensive
health care services, including institutional
services, efficiently, effectively, and economi-
cally; and

(5) has arrangements for assuring that the
health services required by its members are
received promptly and appropriately and
that the services that are received measure
up to quality standards which it establishes
in accordance with regulations.

OFFICE OF HEALTH CARE

Sec. 102, (a) There is hereby established
within the Department of Health, Education,
and Welfare, under the general authority of
the SBecretary of Health, Education, and Wel-
fare (hereinafter referred to as the “Secre-
tary”), an Office of Health Care, the func-
tions of which shall be the administration
of the provisions of this Act.

(b) The Office of Health Care shall be
headed by a Director, who shall be appointed
by the President, by and with the advice and
consent of the Senate. The functions of the
Secretary under this Act shall be adminis-
tered through the Director of the Office of
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Health Care (hereinafter referred to as the
“Director").
ADMINISTRATIVE POWERS

Sec. 103. (a) In carrying out his func-
tions under this Act, the Secretary shall—

(1) establish such geographical regional
areas as he deems necessary for the efficlent
administration of this Act;

(2) contract with an insurance carrier or
public or private administrative intermediary
within each region to administer provisions
of titles II and III of this Act;

(3) promulgate standards for qualification
of the insurance carriers and others contract-
ing with the Secretary under subsection (2);

(4) appoint and fix the compensation of
such personnel as the Director deems neces-
gary in accordance with title 5, United States
Code;

(5) procure temporary and intermittent
services to the same extent as is authorized
by section 3108 of title 5, United States Code,
but at rates not to exceed $100 per day for
individuals;

(6) promulgate such rules, regulations,
and procedures, in accordance with section
553, title 5, United States Code, as may be
necessary to carry out the functions vested
in him, and delegate authority for the per-
formance of any function to any officer or
employee of the United States under his di-
rection and supervision;

(7) utilize, with their consent, the serv-
ices, personnel and facilities of other Federal,
Btate, local, and private agencles and Instru-
mentalities with or without relmbursement
therefor;

(8) request such Information, data, and
reports, from any Federal agency as the Di-
rector may from time to time require, and
as may be produced consistent with other

aw,

(9) with approval of the President, arrange
with and reimburse the heads of other Fed-
eral agencies for the performance of any of
his functions under this Act;

(10) enter into and perform such con-
tracts (including those entered into pursuant
to paragraph (2)), leases, cooperative agree-
ments, or other transactions, in the conduct
of his functions conslstent with the purposes
of this Act, in accordance with section 3648
of the Revised Statutes (31 U.S.C. 529).

(b) Notwithstanding any other provislon
of law, the Secretary is authorized, solely for
the purposes of determining or confirming
eligibility for beneflis under this Act, to
examine the records of any Federal office
which directly pertain to such eligibility. The
Secretary may review the benefit eligibility
of a family, not more often than bi-annually,
where he has reason to belleve that circum-
stances have changed and that those changed
circumstances have resulted in a change In
the health cost celling of a family.

(c) A family shall request a review of its
benefit eligibllity prior to utilizing benefits
under this Act whenever there has been a
change of circumstances which would result
in a change in the health cost ceiling of a
family,

COMPENSATION

SEc. 104. Section 5314, title 5, United States
Code, 1s amended by adding at the end
thereof the following new paragraph:

“(68) Director, Office of Health Care"”.

UTILIZATION REVIEW

Skc. 1056. (a) Each medical care institution
providing services or recelving payments
under this Act shall develop a utilization
review plan.

(b) Such review plans shall include pro-
visions for a review of the medical necessity
and professional competence—

(1) of all medical and other health serv-
ices received by individuals from such medi-
cal care institutions;

(2) of hospitalization for over seven days
and every seven days thereafter; and
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(3) of additional medical and other health
services which may be required from such
medical care institution.

(c) Revlews shall be conducted by a com-
mittee of members of the organization pro-
viding such services, composed of three or
more physicians, or dentists, or psychiatrists
or psychologists as the case may be reflec-
tive of each profession's provision of service
in the medical care institution. However,
where the size of the organization is such
that the establishment of an internal re-
view committee is impractical, a similar
committee established by the local medical,
dental, or mental health assoclation shall be
established to carry out the purposes of
subsection (b) of this section.

PROFESSIONAL STANDARDS REVIEW

BEc. 106. (a) The matter pre para-
graph (1) of section 1155(b) of the Social
Security Act and paragraph (1) of section
1155(b) of such Act are amended to read as
follows:

“(b) To the extent necessary or appropri-
ate for the proper performance of its duties
and functions, the Professional Standards
Review Organlzation serving any area shall,
in accordance with regulations prescribed by
the Secretary—

“(1) include within its membership and
utilize the services of persons who are prac-
titloners of or specialists in the various areas
of health care whose professional services
are covered services under this Act and which
persons shall, to the maximum extent prac-
ticable, be individuals engaged in the prac-
tice of their profession within the area served
by such organization;™.

(b) Section 1165 of the Social SBecurity Act
is amended to read as follows:

“8Eec. 1165. The Secretary shall by regula-
tions provide for such correlation of activi-
tles, such interchange of data and informa-
tion, and such other cooperation consistent
with economical, efficlent, coordinate, and
comprehensive implementation of this part
({including, but not limited to, usage of ex-
isting mechanical and other data-gathering
capacity) between and among agencles and
organizations which are parties to agree-
ments or contracts entered into pursuant to
this Act and Professional Standards Review
Organizations, as may be necessary or appro-
priate for the effective administration of this
Act.”

(c) (1) Section 1163 of the Social Security
Act 1s amended to read as follows:
“NATIONAL PROFESSIONAL STANDARDS REVIEW

COUNCIL

“Sec. 1163. (a) There is hereby established
in the Department of Health, Education, and
Welfare a National Professional Standards
Review Council (hereinafter referred to as
the Counclil), to be composed of eleven mem-=-
bers appointed by the President, by and
with the consent of the Senate, without re-
gard to the provisions of title 5, United States
Code. The members of such Council shall be
appointed within one hundred and twenty
days after the date of enactment of this Act.
Each member so appointed shall be a person
who, as a result of his tralning, experience,
and attalnments, is exceptionsally qualified to
appraise programs and activities under this
Act. A majority of the members of the Coun-
cil shall consist of physicians recommended
to the President by national organizations
representing practicing physicians, consumer
groups and other health care interests. Other
members of the Council shall be representa-
tive of the other professionals whose services
are covered services under this Act and who
have been recommended by their respective
professional organizations, consumer groups
and other health care interests.

“(b) The Committee shall select its own
Chairman from among its members. Members
shall be appointed for three-year terms, ex-
cept that of the members first appointed,
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three shall be appointed for terms of one,
four shall be appointed for terms of two
year, four shall be appointed for terms of two
of three years, as designated by the President
at the time of appointment, Any member ap-
pointed to fill a vacancy prior to the expira-
tlon of the term for which his predecessor
was appointed shall serve only for the re-
mainder of such term. Members shall be eli-
gible for reappointment and may serve after
the expiration of their terms until their
successors have taken office. A vacancy In the
Council shall not affect its activities and six
members thereof shall constitute a gquorum.
The Secretary shall be an ex officio member
of the Council. During his term of office no
member shall engage in any other business,
vocation, or employment. A member of the
Council who is an officer or employee of the
Federal Government shall serve without ad-
ditional compensation.

“{c) The BSecretary shall make avallable
to the Council such stafl, information, and
other assistance as it may require to carry
out its activities.

“(d) The Council shall—

“(1) review the operations of Statewlde
Professional Standards Review Councils and
Professional Standards Review Organiza-
tions with a view to determining the effec-
tiveness and comparative performance of
such review councils and organizations in
carrying out their duties and functions and
provide for the development and distribu-
tion of information and data which will assist
such review councils and organizations in
carrying out the purposes of this part;

*“(2) continually review the overall admin-
{stration of this Act and advise the Secre-
tary thereon;

“(3) develop and issue minimum national
standards of training for physiclans, den-
tists, psychologists, psychlatrists and nurses
providing services covered by this Act;

*“(4) develop and issue minimum stand-
ards of training for allled health personnel
employed by, or to be employed by provid-
ers, including, but not limited to, medical
technologists, radiologic technologlsts, opto-
metric technologists, dental hygienists, den-
tal assistants, dental laboratory technicians,
dietary techniclans, practical nurses, nurs-
ing aides, pharmacy aldes, physical thera-
pists, physical therapy assistants, inhala-
tion therapy technicians, electrocardiograph
technicians, electroencephalograph tech-
nicians, and surgical aides;

*“(5) hold hearings and consult with ap-
propriate professional or other organizations
and publicize for public comment standards
developed pursuant to paragraphs (3) and
(4);

“(8) in its discretion, require the revision
of a provider’s stafing patterns, or its stand-
ards for the selection and retention of pro-
fessional or other personnel, which fail to
meet sald minimum standards;

“(7) in 1ts discretion, provide for the
allled health personnel covered in paragraph
(4), speclal programs for the training, or re-
training of personnel employed by providers
who fail to meet minimum standards of
training;

“(8) compile a generic list of prescription
drugs (1) for use by organizations supplying
services under titles II and IV, and (i) for
use outside such organizations under titles
IIT and IV when furnished by or on prescrip-
tion of a physiclan, psychiatrist, or dentist,
subject to the provisions of sectlon 303(b);

“(9) prescribe national standards for
health service organizations, corporations,
and assoclations in the health care fleld; and

*“{10) make an annual report, to the Con-
gress through the Secretary, contalning a re-
view of the over-all effectiveness and admin-
istration of this Act and recommending new
legislation if needed.”

(2) (A) Sectlon 5315, title 5, United States
Code, 1s amended by adding at the end there-
of the following new paragraph:
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“(98) Chairman, National Professional
Standards Review Council.”.

(B) Section 5316 of such title is amended
by adding at the end thereof the following
new paragraph:

“(1933) Ml;mhers, National Professional
Standards Review Council (10).”.

(d) Sections 1155 (g) and 1188 of the
Bocial Security Act are repealed.

TITLE II—INPATIENT HEALTH CARE

BENEFITS

PROGRAM ESTABLISHED
Bec. 201. There is hereby established an
insurance program to provide insurance bene-
fits, in accordance with the provisions of this
title, financed by the Federal Government.
ELIGIBILITY
Sec. 202. (a) Except as provided in sub-
section (b) of this section every resident of
the United States and every nonresident cit-
izen thereof, while within the United States,
who has, directly or indirectly, procured cov-
erage under title III of this Act, is eligible
to receive health care benefits under this
Act

(b) (1) The Secretary 18 authorized to en-
ter Into agreements with foreign govern-
ments, international organizations, or other
entities to extend the benefits of this title to
persons within the United States who are
. alien employees (as defined in regulations) of
& forelgn government, of an instrumentality
of a forelgn government exempt from the tax
imposed by section 3111(b) of the Internal
Revenue Code of 1954, or of an international
organization (as defined in the International
Organization Immunity Act). An alien ad-
mitted as a permanent resident and lving
in the United States, or an allen admitted
for employment and employed within the
United States, 18 for the purposes of this
title a resident of the United States.

(2) Agreements entered into by the Secre-
#sary in accordance with paragraph (1) of
the subsection shall be in consideration of
payment to the United States of the esti-
mated cost of furnishing benefits to such
persons, or of reciprocal agreement.

(¢) Every indlvidual who is eligible for
benefits under this title shall be entitled to
benefits for medical and other health serv-
ices rendered after July 1, 1975, which are
covered by this title. An Individual recelving
medical and other health services at the time
he becomes eligible for benefits under this
title shall receive benefits only from the date
that he becomes eligible for such benefits.

(d) The Secretary shall prescribe regula-
tlons providing for automatic coverage of
newly born children up to the age of three
months.

SCOPE OF BENEFITS

SEc. 208. (a) Every eligible individual shall
be entitled to have payment made on his
behalf, or in such situations as the Secre-
tary allow, to him, for any covered serv-
ice which is furnished to him within the
United States by arn approved hospital or
medical care facility if such service is certi-
fled necessary and appropriate by the at-
tending physiclan, dentist, psychologist, or
psychiatrist, for the diagnosis, treatment, or
rehabilitation of such individual.

(b) Every individual who is eligible for
benefits under ths title shall be covered for
the cost of—

(1) inpatient hospital services;

(2) inpatient tuberculosis hospital serv-
ices;

(3) Inpatient psychlatric hospital serv-
ices, not to exceed sixty days per year, with
an individusal lifetime limit of one hundred
eighty days;

(4) secondary care services; and

(6) post-inpatient home health services.

(c) Any service furnished otherwise than
in accordance with this title or rules promul-
gated thereunder 1s not a covered service,
except that, as specified in regulations pre-
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scribed by the Secretary, the services of a
Christian Sclence sanatorium are covered
services if it is operated, or listed and certi-
fled, by the First Church of Christ, Scientist,
Boston, Massachusetts.

PAYMENT OF BENEFITS

Bec. 204. (a) As a condition precedent to
any benefits pald under this title a family
or individual must expend for services cov-
ered by this title an amount equal to one-
half its family health cost celllng (as de-
fined in section 101(x)) plus an amount
equal to 50 per centum of the cost of such
services that are above one-half of the family
health cost ceillng and the family health
cost celling.

(b) In no case shall benefits be paid for
services that are performed for cosmetic rea-
sons unless such services are performed to
restore the patient to a condition equivalent
to his condition immediately prior to the in-
Jury or disease on account of which such
services are performed.

PROCEDURE FOR PAYMENT

Bec. 205. Payment for services described
in this title shall be made in accordance
with such rules and regulations as are pro-
mulgated by the Secretary.

FINANCING

Sec. 208. (a) There is hereby created on
the books of the Treasury of the United
Btates a trust fund to be known as the
“Federal Health Care Trust Fund” (herein-
after in this section referred to as the “Trust
Fund”). The Trust Fund shall consist of such
amounts as may be deposited in, or appro-
priated to, such fund as provided in this
section,

(b) There are hereby appropriated to the
Trust Fund for the fiscal year ending June 30,
1976, and for each fiscal year thereafter, out
of any moneys in the Treasury not otherwise
appropriated, amounts equal to 100 per cen-
tum of—

(1) the taxes im by section 3101(b)
and 3111(b) of the Internal Revenue Code of
1054 with respect to wages reported to the
Secretary of the Treasury or his delegate to
subtitle F of such Code after December 31,
19656, as determined by the Secretary of the
Treasury by applying the applicable rates of
tax under such sections to such wages,
which wages shall be certified by the Secre-
tary of Health, Education, and Welfare on
the basis of records of wages established and
malntained by the Secretary of Health, Edu-
cation, and Welfare in accordance with such
reports; and

(2) the taxes imposed by section 1401(b) of
the Internal Revenue Code of 1854 with re-
spect to self-employment income reported to
the Secretary of the Treasury or his dele-
gate on tax returns under subtitle F of such
Code, as determined by the Secretary of the
Treasury by applylng the applicable rate of
tax under such section to such self-employ-
ment income, which self-employment income
shall be certified by the Secretary of Health,
Education, and Welfare on the basis of rec-
ords of self-employment established and
maintained by the Secretary of Health, Edu-
cation, and Welfare in accordance with such
returns.

The amounts appropriated by the preceding
sentence shall be transferred from time to
time from the general fund in the Treasury
to the Trust Fund, such amounts to be
determined on the basis of estimates by the
Becretary of the Treasury of the taxes,
specified in the preceding sentence, pald to
or deposited into the Treasury; and proper
adjustments shall be made in amounts sub-
sequently transferred to the extent prior
estimates were In excess of or were less
than the taxes specified in such sentence,

(b) With respect to the Trust Fund, there
is hereby created a body to be known as the
Board of Trustees of the Trust Fund (here-
inafter in this section referred to as the
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“Board of Trustees”) composed of the Sec-
retary of the Treasury, the Secretary of
Labor, and the Secretary of Health, Educa-
tion, and Welfare, all ex officio. The Secre-
tary of the Treasury shall be the

Trustee of the Board of Trustees (herein-
after in this section referred to as the “Man-
aging Trustee'). The Commissioner of Social
Security shall serve as the Secretary of the
Board of Trustees. The Board of Trustees
shall meet not less frequently than once
each calendar year. It shall be the duty of
the Board of Trustees to—

(1) hold the Trust Fund;

(2) report to the Congress not later than
the first day of April of each year on the
operation and status of the Trust Fund dur-
ing the preceding fiscal year and on its ex-
pected operation and status during the cur-
rent fiscal year and the next two fiscal years;

(8) report immediately to the Congress
whenever the Board is of the opinion that
the amount ot the Trust Pund is unduly
small; and

(4) review the general policles followed In

managing the Trust Fund, and recommend
changes in such policies, including neces-
sary changes in the provisions of law which
govern the way in which the Trust Fund is
to be managed.
The report provided for in paragraph (3)
shall include a statement of the assets of,
and the disbursements made from, the
Trust Fund during the preceding fiscal year,
an estimate of the expected income to, and
disbursements to be made from, the Trust
Fund during the current fiscal year and
each of the next two fiscal years, and a
statement of the actuarial status of the
Trust Fund. Such report shall be printad as
8 House document of the session of the
Congress to which the report is made.

(c) It shall be the duty of the Managing
Trustee to invest such portion of the Trust
Fund as is not, In his judgment, required
to meet current withdrawals. Such invest-
ments may be made only in Interest-bearing
obligations of the United States or in obli-
gations guaranteed as to both principal and
interest by the United States. For such pur-
pose such obligations may be acquired (1)
on original 1ssue at the issue price, or (2) by
purchase of outstanding obligations at the
market price. The purposes for which obli~
gations of the United States may be issued
under the Second Liberty Bond Act, as
amended, are hereby extended to authorize
the issuance at par of public-debt obligations
for purchase by the Trust Fund. Such obliga-
tlons issued for purchase by the Trust Fund
shall have maturities fixed with due regard
for the needs of the Trust Fund and shall
bear interest at a rate equal to the average
market yleld (computed by the Managing
Trustee on the basis of market quotations as
of the end of the calendar month next pre-
ceding the date of such issue) on all market-
able Interest-bearing obligations of the
United States then forming a part of the
public debt which are not due or callable
until after the expiration of four years from
the end of such calendar month; except that
where such average market yleld is not a
multiple of one-eighth of 1 per centum, the
rate of Interest on such obligations shall be
the multiple of one-eighth of 1 per centum
nearest such market yield. The Managing
Trustee may purchase other interest-bearing
obligations of the United States or obligations
guaranteed as to both principal and interest
by the United States, on original issue or
at the market price, only where he deter-
mines that the purchase of such other obli-
gations is in the public interest.

(d) Any obligations acquired by the Trust
Fund (except public-debt obligations issued
exclusively to the Trust Fund) may be sold
by the Managing Trustee at the market
price, and such public-debt obligations may
be redeemed at par plus accrued interest.

(e) The interest on, and the proceeds from
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the sale or redemption of, any obligations
held in the Trust Pund shall be credited
to and form a part of the Trust Fund.

(f) (1) The Managing Trustee is directed
to pay from time to time from the Trust
Fund into the Treasury the amount esti-
mated by him as taxes Imposed under sec-
tion 3101(b) which are subject to refund
under section 6413(c) of the Internal Reve-
nue Code of 1954 with respect to wages paid
after June 30, 1975. Buch taxes shall be
determined on the basis of the records of
wages established and maintained by the
Becretary of Health, Education, and Welfare
in accordance with the wages reported to
the Secretary of the Treasury or his delegate
pursuant to subtitle F of the Internal Reve-
nue Code of 1954, and the Secretary of
Health, Education, and Welfare shall fur-
nish the Managing Trustee such informa-
tion as may be required by the Managing
Trustee for such purpose. The payments by
the Managing Trustee shall be covered into
the Treasury as repayments to the account
for refunding Internal revenue collections.

(2) Repayments made under paragraph (1)
shall not be avallable for expenditures but
shall be carried to the surplus fund of the
Treasury. If 1t subsequently appears that the
estimates under such paragraph In any par-
ticular period were too high or too low,
appropriate adjustments shall be made by
the Managing Trustee in future payments.

(g) The Managing Trustee shall also pay
from time to time from the Trust Fund such
amounts as the Secretary of Health, Educa~
tion, and Welfare certifies are necessary to
make the payments provided for by this part,
and the payments with respect to admin-
Istrative expenses.

(h) There are hereby transferred to the
Trust Fund all assets and liabilities of the
Federal Hospital Insurance Trust Fund es-
tablished by section 1817, title XVIII, of the
Bocial Security Act. This subsection shall be-
come effective on the date that benefits under
this title begin.

(1) There are hereby appropriated such
funds as may be necessary to defray the ex-
penses of the Trust Pund.

TITLE IIT—SUPPLEMENTARY MEDICAL
INSURANCE

PROGRAM ESTABLISHED

Sec. 301. There 1s hereby established a vol-
untary insurance program to provide medical
insurance benefits, In accordance with the
provisions of this title to those individuals
who elect to enroll under such program, to
be financed from premium payments by en-
rollees together with contributions from
funds by the Federal Government.

ELIGIBILITY AND ENROLLMENT

Bec. 302. (a) Every individual who is ell-
gible for benefits under title II of this Act is
eligible to enroll for benefits under this title.

(b) An individual may enroll for coverage
under this title only in such manner and
form as shall be prescribed by the Secretary
by regulation, and only during enrollment
periods prescribed in or under this Act.

(¢) There shall be a general enrollment
period, during which all eligible individuals
may enroll, beginning on June 1, 1974 and
ending on March 31, 1976. Thereafter enroll-
ment shall be open during the months of
February and March of each year for cover-
age to begin on July 1 of that year,

(d) Aliens shall be eligible to enroll in
accordance with the provisions of the agree-
ments reached under section 202(b) (1).

(c) The Secretary shall prescribe regula-
tions providing for automatic coverage of
newly born children up to the age of three
months,

SCOPE BENEFITS

SEec. 303. (a) The benefits provided to an
individual by the Insurance program estab-
lished by this title shall consist of—

(1) entitlement to have payment made to
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him or on his behalf (subject to regulations
prescribed by the Secretary) for medical and
other health services;

(2) entitlement to have payment made
on his behalf for—

(A) home health services; and

(B) outpatient physical therapy services;

(3) entitlement to have payment to him
or made on his behalf for professional serv-
ices of a doctor of dentistry or oral surgery,
including diagnostic and therapeutic serv-
ices, provided on an outpatient basis, except
that—

(A) orthodontry and services of orthodon-
tists are excluded unless performed in rela-
tion to restoration of a prior condition; and

(B) for persons above the age of eleven
vears, services are covered only to the ex-
tent that they would be a covered service
when performed by a physiclan under this
title where the dentist is legally licensed
to perform such service as provided In sec-
tion 501;

(4) entitlement to have payment made to
him or on his behalf for professional serv-
ices of a psychologist or a psychiatrist pro-
vided on an outpatient basls or as incldent
to inpatient hospital services (subject to reg-
ulations prescribed by the Becretary), for
up to twenty-six visits during the calendar
year and up to one hundred four visits dur-
ing his lifetime;

(5) entitlement to have payment made to
him or on his behalf for nondiagnostic med-
ical examinations (as provided by regula~-
tlons prescribed by the Secretary (but in-
cluding—

(A) biyearly examinations for children be-
tween birth and the age of four; and

(B) pre-natal care.

(b) The benefits provided to an individual
by the insurance program established by this
title shall include drugs which are—

(1) used in the treatment of long-term or
chronic illnesses (as prescrlbed by the Sec-
retary); and

(11) are prescribed by a physician from the
list developed in accordance with the provi-
slons in section 107(d) (8).

PAYMENT OF BENEFITS

SEc. 304. (a) Subject to the provisions of
this section, there shall be paid from the
Supplementary Health Care Trust Fund, in
the case of each Individual who is covered
under the insurance program established by
this title and incurs expenses for services
with respect to which benefits are payable
under thls title, amounts equal to—

(1) 100 per centum of the reasonable costs
of the services described in section 303(a)
(1), (2), (4), and (5), less (A) 850 per per-
son per calendar year, where the per person
family income exceeds $2,000 per year, or (B)
$256 per person per calendar year where the
per person family income is 2,000 or $1,500,
or (C) #10 per person per calendar year
where the per person family Income is $1,000
or less.

(2) 100 per centum of the reasonable costs
of the services described in section 303(a)
(3) less (A) 825 per person per calendar
year, where the per person family income
exceeds $2,000 per year, or (B) $15 per per-
son per calendar year where the per person
family income is greater than £2,000 or $1,500,
or (C) $10 per person per calendar year where
;:he per person family income is $1,000 or
ess.

(b) No payment may be made under this
title wth respect to any services furnished
an individual to the extent that such indi-
vidual is entitled to have payment made
with respect to services under title II.

(c) No payment may be made under this
title to any provider of services or other per-
son under this title unless there have been
furnished such Information as may be neces-
sary in order to determine the amounts due
such provides or other person under this
title for the period with respect to which the
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amounts are belng paid or for any prlor
period.
PROCEDURE FOR PAYMENT

Bec. 305. Payment for services described
in section 303(a) shall be made by the in-
surance carrier or other administrative in-
termediary who has contracted to cover the
region In which the services were rendered
upon the submission to such insurance car-
rler, a claim In such manner as prescribed
by the Secretary by published regulations.

FINANCING

Sec. 306. (a) (1) The Secretary shall, dur-
ing January 1975, and of each year there-
after determine and promulgate the dollar
amount which shall be applicable for pre-
miums for each region and subregion for
montha occurring in the twelve-month pe-
riod commencing July 1 of that year. Such
dollar amount shall be such amount as the
Becretary estimates will be equal to the Fed-
eral share of the total of the premium costs
which he estimates will be payable from
the Supplementary Health Care Trust Fund
for such twelve-month period.

(2) The Federal share of the premiums for
Supplementary Health Care under this title
shall be equal to—

(A) 100 per centum of the premium where
the per person family income is 1,000 or
less;

(B) 75 per centum of the premiums where
the per person family income is $1,600;

(c) 50 per centum of the premiums where
the per person family income is £2,000; and

{D) 25 per centum of the premiums where

the per person family income is $2,500.
The balance (of the premium) not covered
by the Federal share shall be pald by the
family and where the per person family In-
come exceeds §2,600 per person the Federal
share shall be 0 per centum.

(b) If any monthly premium determined
under the foregoing provisions of this sec-

tion is not a multiple of 10 cents, such
premium shall be rounded to the nearest
multiple of 10 cents.

, PAYMENT OF PREMIUMS

Bec. 307. (a) Payment of the family share
of the premium under this title shall be
made, In & manner specified by regulations
promulgated by the Secretary, to the desig-
nated insurance carrier or other administra-
tive intermediary in the region in which the
family resides.

(b) The Secretary shall encourage and pro-
vide regulations for the administrative inter-
mediary of the regions to enter into agree-
ments with employers to deduct from the sal-
arles and wages of their employees the
amount of their premiums,

(c) Nothing in this Act shall be construed
as impairing or restricting any labor-man-
agement contract or employee health-bene-
fit agreement now Iin effect or to become
effective in the future. Employers may enter
into agreements with administrative inter-
mediaries to cover all or part of an employee's
premium cost.

(d) (1) In the case of an individual who
is entitled to monthly benefits under section
202 of the Social SBecurity Act, his monthly
premiums under this title (except as pro-
vided in subsection (g) of this section) shall
be collected by deducting the amount of
such monthly benefits. Such deductions
shall be made in such manner and at such
times as the Secretary shall by regulations
prescribe.

(2) The Secretary of the Treasury shall
from time to time, transfer from the Federal
old-age and survivors insurance trust fund
or the Federal disabllity Insurance trust
fund to the supplementary health care trust
fund the aggregate amount deducted under
paragraph (1) of this subsection, for the
period to which such transfer relates from
benefits under section 202 of the Social Se-
curity Act which are payable from such
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trust fund. Such transfer shall be made on
the basis of a certification by the Secretary
of Health, Education, and Welfare and shall
be appropriately adjusted to the extent that
prior transfers were too great or too small

(e) (1) In the case of an individual who
is entitled to receive for a month an annuity
or pension under the Rallroad Retirement
Act of 1937, his monthly premiums under
this title shall (except as provided in sub-
section (g)) be collected by deducting the
amount thereof from such annuity or pen-
slon. Such deduction shall be made in such
manner and at such times as the Secretary
shall by regulations prescribe. Such regula-
tions shall be prescribed only after consul-
tation with the Railroad Retirement Board.

(2) The Secretary of the Treasury shall,
from time to time, transfer from the railroad
retirement account to the supplementary
health care trust fund the aggregate amount
deducted under paragraph (1) for the period
to which such transfer relates. Such trans-
fers shall be made on the basis of a certifi-
cation by the Rallroad Retirement Board
and shall be appropriately adjusted to the
extent that prior transfers were too great
or too small.

(f) In the case of an individual who is
entitled both to monthly benefits under sec-
tion 202 and to an annuity or pension under
the Railroad Retirement Act of 1937 at the
time he enrolls under this title, subsection
(d) shall apply so long as he continues to
be entitled both to such benefits and such
annuity or pension. In the case of an indi-
vidual who becomes entitled both to such
benefits and such an annuity or pension
after he enrolls under this part, subsection
(d) shall apply if the first month for which
he was entitled to such benefits was the
same as or earller than the first month for
which he was entitled to such annuity or
pension, and otherwise subsection (e) shall
apply.

(g) If an individual to whom subsection
(d) or (e) applies estimates that the amount
which will be avallable for deduction under
such subsection for any premium payment
period will be less than the amount of the
monthly premiums for such period, he may
(under regulations) pay to the BSecretary
such portion of the monthly premiums for
such perlod as he desires,

(h)(1) In the case of an individual re-
celving an annuity under subchapter III of
chapter 83 of title 6, United States Code,
or any other law administered by the Civil
Service Commission providing retirement or
survivorship protection, to whom mneither
subsection (d) nor subsection (c) applies,
his monthly premiums under this part (and
the monthly premiums of the spouse of such
individual under this part if neither sub-
section (d) nor subsection (e) applies to
such spouse and if such individual agrees)
shall, upon notice from the Secretary of
Health, Education, and Welfare to the Civil
Bervice Commission, be collected by deduct-
ing the amount thereof from each install-
ment of such annuity. Such deduction shall
be made in such manner and at such times
as the Civil Service Commission may deter-
mine. The Civil Service Commission shall
furnish such information as the Secretary
of Health, Education, and Welfare may rea-
sonably request In order to carry out his
functions under this part with respect to
individuals to whom this subsection ap-
plies. A plan described in section 8903 of
title 5, United States Code, may reimburse
each annuitant enrolled in such plan an
amount equal to the premiums paid by him
under this part if such reimbursement is
pald entirely from funds of such plan which
are derived from sources other than the
contributions described in section 8906 of
such title.

(2) The Secretary of the Treasury shall,
from time to time, but not less often than
quarterly, transfer from the civil service re-
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tirement and disability fund, or the account
(if any) applicable in the case of such other
law administered by the Civil Service Com-
mission, to the supplementary health care
trust fund the gate amount deducted
under paragraph (1) for the period to which
such transfer relates. Such transfer shall be
made on the basis of a certification by the
Civil SBervice Commission and shall be appro-
priately adjusted to the extent that prior
transfers were too great or too small.

(1) In the case of an individual who partic-
ipates in the insurance program established
by this title but with respect to whom none
of the preceding provisions of this section
applies, or with respect to whom subsection
(g) applies, the premiums shall be paid to the
designated insurance carrier at such times,
and in such manner, as the Secretary shall
by regulations prescribe.

(J) Amounts paid to the Secretary under
subsection (g) or (1) shall be deposited in
the Treasury to the credit of the supple-
mentary Health Care Trust Pund.

(k) In the case of an Individual who partic-
ipates in the insurance program established
by this title, premiums shall be payable for
the period commencing with the first month
of his coverage period and ending with the
month In which he dies, or, if earlier, in
which his coverage under such program
terminates,

(1) The Managing Trustee shall pay from
time to time, but not less than yearly, to
the Insurance carrlers such amounts as the
Secretary certifies are necessary to pay the
Federal share of the premiums under this
title.

(m) Where an individual or family fails
to pay his share of the premium, coverage
shall continue either partially or fully, for a
period not to exceed one year, subject to
regulations prescribed by the Secretary.

SUPPLEMENTARY HEALTH CARE TRUST FUND

Bec. 308. (a) There is hereby created on
the books of the Treasury of the United
States a trust fund to be known as the “Sup-
plementary Health Care Trust Pund” (here-
inafter In this section referred to as the
“Trust Fund”): The Trust FPund shall con-
sist of such amounts as may be deposited in,
or appropriated to, such fund as provided
in this title.

(b) There are hereby transferred to the
Trust Fund, all assets and liabilities of the
“Federal Supplementary Medlcal Insurance
Trust Fund”, established by section 1842,
title XVIIT of the Social Security Act. This
section shall be effective on the date on
which benefits under this title begin.

(c) With respect to the Trust Pund, there
is hereby created a body to be known as the
Board of Trustees of the Trust Fund (here-
inafter in this section referred to as the
“Board of Trustees”) composed of the Secre-
tary of the Treasury, the Secretary of Labor
and the Secretary of Health, Education, and
Welfare, all ex officlo. The Secretary of the
Treasury shall be the Managing Trustee of
the Board of Trustees (hereinafter in this
section referred to as the ‘“Managing
Trustee’) . The Commissioner of Soclal Secu-
rity shall serve as the Secretary of the Board
of Trustees. The Board of Trustees shall
meet not less frequently than once each
calendar year. It shall be the duty of the
Board of Trustees to—

(1) hold the Trust Fund;

(2) report to the Congress not later than
the first day of April of each year on the
operation and status of the Trust Fund dur-
ing the preceding fiscal year and on its
expected operation and status during the
current fiscal year and the next two fiscal
years;

(8) report immediately to the Congress
whenever the Board is of the opinion that the

amount of the Trust Fund is unduly small;
and
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(4) review the general policies followed in

managing the Trust Fund, and recommend
changes in such policies, including necessary
changes in the provisions of law which govern
the way in which the Trust Fund is to be
managed.
The report provided for in paragraph (2)
shall include a statement of the assets of,
and the disbursements made from, the Trust
Fund during the preceding flscal year, an
estimate of the expected income to, and dis-
bursements to be made from, the Trust Fund
during the current fiscal year and each of the
next two fiscal years, and a statement of the
actuarial status of the Trust Pund. Such
report shall be printed as a House document
of the session of the Congress to which the
report is made.

(d) It shall be the duty of the Managing
Trustee to invest such portion of the Trust
Fund as is not, in his judgment, required
to meet current withdrawals. Such invest-
ments may be made only in Interest-bearing
obligations of the United States or in obliga~-
tlons guaranteed as to both prinelpal and
interest by the United States. For such pur-
pose such obligations may be acquired (1)
on original issue at the issue price, or (2)
by purchase of outstanding obligations at
the market price. The purposes for which
obligations of the United States may be is-
sued under the Second Liberty Bond Act,
as amended, are hereby extended to author-
ize the issuance at par of public-debt obliga-
tions for purchase by the Trust Fund. Such
obligations, issued for purchase by the Trust
Fund shall have maturities fixed with due
regard for the needs of the Trust Fund and
shall bear interest at a rate equal to the
average market yield (computed by the
Managing Trustee on the basis of market
quotations as of the end of the calendar
month next preceding the date of such is-
sue) on all marketable interest-being obli-
gations of the United States then forming
a part of the public debt which are not due
or callable until after the expiration of four
years from the end of such calendar month:
except that where such average market yield
is not a multiple of one-eighth of 1 per
centum, the rate of interest on such obliga-
tions shall be the multiple of one-eighth of
1 per centum nearest such market yield. The
Managing Trustee may purchase other in-
terest-bearing obligations of the United
States or obligations guaranteed as to both
principal and interest by the United States,
on original issue or at the market price, only
where he determines that the purchase of
such other obligations is in the publie
interest.

(e) Any obligations acquired by the Trust
Fund (except public-debt obligations issued
exclusively to the Trust Fund) may be sold
by the Managing Trustee at the market price,
and such public-debt obligations may be
redeemed at par plus accrued interest.

(f) The interest on, and the proceeds from
the sale or redemption of, any obligations
held in the Trust Fund shall be credited to
and form a part of the Trust Fund.

(g) There shall be transferred periodically
(but not less often than once each flscal
year) to the Trust Fund from the Federal
Old-Age and Survivors Insurance Trust
Fund and from the Federal Disability Insur-
ance Trust Fund amounts equivalent to the
amounts not previously so transferred which
the Secretary of Health, Education, and Wel-
fare shall have certified as overpayments
(other than amounts so certified to the Rafl-
road Retirement Board) pursuant to this
Act. There shall be transferred periodically
(but not less often than once each fiscal
year) to the Trust Fund from the Rallroad
Retirement Account amounts equivalent to
the amounts not previously so transferred
which the Secretary of Health, Education,
and Welfare shall have certified as overpay~
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ments to the Railroad Retirement Board
pursuant to this Act.

(h) There are hereby appropriated such
funds as may be necessary to defray the ex-
penses of the Trust Fund.

(1) The Managing Trustee shall pay from
time to time from the Trust Fund such
amounts as the Secretary of Health, Educa-
tion, and Welfare certifies are n to
make the payments provided for by this title,
and the payments with respect to
tive expenses.

TITLE IV—HEALTH MAINTENANCE

ORGANIZATIONS
GRANTS FOR DEVELOPMENT

Sec. 401. (a) The Secretary shall, upon the
recommendations of the Health Delivery
Committee (as provided in section 504)
promulgate rules and regulations for the
establishment and financing of public or
private prepald health maintenance organi-
zations (as defined in section 101(cc)).

(b) (1) There is hereby authorized for the
fiscal years ending June 30, 1975, June 30,
1976, and June 30, 1977, such sums as may
be nec to carry out the provisions of
this title, which shall be used by the Secre-
tary to make grants or loans to cover the
costs of planning and establishing such or-
ganizations including construction costs, to
such groups or entitles which meet the
qualifications, for such grants or loans, as
established by the Secretary.

(2) In no case shall a grant to any one
health maintenance organization exceed 50
per centum of the development costs of the
organization, except that organizations
which locate In and serve areas that are lo-
cated in physiclan shortage areas (as defined
by the Secretary) may receive grants up to 70
per centum of the total development costs.

(3) Loans to such organizations shall be
made on such terms and conditions as the,
Secretary may prescribe by regulation or in
the agreement with the organization. Such
loans shall be repayable in equal or gradu-
ated installments over a twenty-year period
which begins upon the date of commence-
ment of such organizations. Such loans shall
bear Interest on the unpaid balance, com-
puted only for periods during which the loan
is repayable, at the rate of 3 per centum per
annum.

CONTRACTS WITH HEALTH MAINTENANCE
ORGANIZATIONS

Sec. 402. (a) The Becretary may enter into
contracts (without regard to section 3709 of
the revised statutes or any other provision of
law requiring competitive bldding) with
qualified health maintenance organizations
to provide the services described in titles IT
and IIT to be rendered after June 30, 1975.

(b) The total Federal and family pay-
ments for services provided under contracts
authorized under subsection (a) shall not be
made in any amount that is in excess of the
average total cost of such services for fami-
lies in that region.

FINANCING

Bec. 403. (a) The Federal share of the pre-
mium or prepayment for participants in the
health maintenance organizations shall be
determined in accordance with section 306
(a) (2) and section 204(a).

(b) The Becretary shall during 1975, and
each year thereafter determine and promul-
gate the dollar amount which shall be pay=-
able to organizations within each regilon
(under section 402) for months occurring In
the twelve-month period commenecing July 1
in each succeeding year. Such dollar amount
shall be such amount as the Secretary esti-
mates will be equal to the Federal share of
the total of the premium or prepayment costs
which he estimates will be payable from the
Supplementary Health Care Trust Fund and
the Federal Health Care Trust Fund for such
twelve-month period.
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PAYMENT OF FREMIUMS
Sec. 404. Family payment of premiums
under this title shall be made in a manner
similar to the payment of premiums pre=-
scribed by sectlon 307 and any regulations
prescribed by the Secretary.
ELIGIBILITY

Sec. 405. Any individual who is eligible for
benefits under titles II and III shall be eli-
gible to enroll for benefits under this title.

ENROLLMENT

SEC. 406. (a) A family may enroll for cover=-
age under this title only in such manner and
form as shall be prescribed by the Secretary
by regulation, and only during enrollment
periods prescribed in or under this Act.

(b) The Secretary may provide for limited
membership in health maintenance organi-
zations except that no applicant for mem-
bership may be denled membership solely
because of age or health condition.

TITLE V—MISCELLANEOUS PROVISIONS
FEDERAL HEALTH CARE STANDARDS

SEc. 501. Health personnel and allied health
personnel listed in section 107(d) (8) and
(4) who are legally authorized by a State to
practice their respective professions and who
meet national standards established by the
Council pursuant to section 107(d) (3), (4),
and (5) are hereby authorized to practice
such profession in any other State, either in-
dependently or on behalf of an organization
(including hospitals).

CORPORATE PRACTICE

Sec. 502. If any proposed or existing medi-
cal care institution or health maintenance
organization meets the standards prescribed
by the Council is ineligible to incorporate
under State law for reasons deemed incom-
patible by the Secretary, with the purposes
of this Act, the Council shall issue a certifi-
cate of incorporation allowing such medical
care institution or health maintenance or-
ganization to provide the services described
in this Act in accordance with provisions of
State law applicable corporations in such
State.

APPEALS

Bec. 503. (a) The determination of whether
an individual is entitled to benefits under
titles II, III, and IV, and the determination
of the amount of benefits under title IT,
shall be made by the Secretary in accordance
with regulations prescribed by him.

(b) Any individual dissatisfied with any
determination under subsection (a) as to
entitlement under titles II, ITI, and IV, or
as to amount of benefits under title II, where
the matter In controversy is $100 or more,
shall be entitled to a hearing thereon by the
Secretary to the same extent as is provided
in section 205(b) of the Soclal Security Act,
and in the case of determination as to en-
titlement or as to amount of benefits where
the amount In controversy is £1,000 or more,
to judiclal review of the Secretary’s final de-
cision after such hearing as is provided in
section 205(g) of the Social Security Act.

(c) Any individual or organization dissatis-
fled with any determination by the Becre-
tary that he does not qualify under this
Act, to provide services, shall be entitled to
& hearing thereon by the Secretary to the
same extent as is provided in section 205(b)
of the Social Security Act, and to judieial
review of the Secretary’s final decislon after
such hearing as is provided in section 205(g)
of the Social SBecurity Act.

HEALTH DELIVERY COMMITTEE

Sec. 504. (a) There is hereby established in
the Department of Health, Education, and
Welfare a Health Delivery Committee (here-
inafter referred to as the Committee) to be
composed of nine members appointed by
the President, by and with the advice and
consent of the Senate, for terms of two years
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without regard to the provisions of title 5,
United States Code. Each member so ap-
pointed from the medical and allied health
flelds shall be a person who as the result of
his training, experience and attalnments is
exceptionally qualified to perform his duties
on this Committee. A vacancy in the Com-
mittee shall not affect its activities and six
members thereof shall constitute a quorum.,
The members shall choose their own chair-
man. A member of the Committee who is an
officer or employee of the Federal Government
shall serve without additional compensation.
During his term of office no member shall
engage in any other business, vocation or
employment.

(b) The Committee shall—

(1) study the current need for medical
personnel and facllities in the United States;

(2) study the estimated need for such
personnel and facllities in the next succeed-
ing two decades;

(3) study the solution to meeting the needs
found, with particular emphasis on the effec-
tiveness of prepaid or health maintenance
plans, operating under title IV of this Act;
and

(4) publish a report, every six months, of
its findings and recommendations.

(¢c) The Secretary shall make avallable to
the Committee such staff, information, and
other assistance as it may require to carry
out its activities,

(d) The Committee shall be appointed
within one hundred and eighty days after
the date of enactment of this Act, and shall
continue for two years thereafter.

(e) There is hereby appropriated such
sums as may be necessary to carry out the
provisions of this section.

(f) (1) Sectlon 5315, title 5, United States
Code, is amended by adding at the end there-
of the following new paragraph:

“(97) Chairman, Health Delivery Commit-
tee.”

(2) Section 5316 of such title is amended
by adding at the end thereof the following
new paragraph:

“*(133) Members, Health Delivery Commit-
tee (a) »

EFFECTIVE DATES

Sec. 505. (a) Benefits conferred by titles
II and III of this Act shall commence July 1,
1976.

(b) Benefits conferred by title IV of this
Act shall commence July 1, 1976.

(c) Titles I and V are effective as of the
date of enactment of this Act.

FREE CHOICE BY PATIENT GUARANTEED

8ec. 506. Any individual entitled to in-
surance benefits under titles IT and III may
obtain health services from any institution,
agency, or person qualified to participate
under titles II and III if such institution,
agency, or person undertakes to provide him
such services.

OPTION TO INDIVIDUALS TO OBTAIN OTHER

HEALTH INSURANCE PROTECTION

Sec. 507. Nothing contained in this title
shall be construed to preclude any State
from providing, or any Individual from pur-
chasing or otherwise securing, protection
against the cost of any health services.

EFFECT UPON OTHER ACTS

Sec. 508. (a) Title XVIII of the Social Se-
curity Act 1s repealed, effective upon the
date that the health benefits of this Act be-
come effective.

(b) Chapter 89, title 5, United States Code,
is repealed effective upon the date the health
benefits of this Act become effective.

(c) The Retired Federal Employees Health
Benefits Act (74 Stat. 849) is repealed effec-
tive upon the date the health benefits of this
Act become effective.

(d) After the effectlve date of health se-
curity benefits provided under this Act no
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State (as defined in section 1101(a) (1) of
the Social Security Act) shall be required,
as & condition of approval of its State plan
under title XIX of that Act, to furnish any
service which constitutes a covered service
under title I of this Act, and any amount
expended for the furnishing of any such
service to a person eligible for services under
title I of this Act shall be disregarded in
determining the amount of any payment to
& State under such title XIX. The Secretary
shall by regulation prescribe the minimum
scope of services required (in lleu of the
requirements of section 1802(a) (13) of the
Soclal Security Act) as a condition of ap-
proval, after the effective date of health se-
curity benefits, of a State plan under such
title XIX. Such minimum scope of services
shall, to the extent the Secretary finds prac-
ticable, be designed to supplement the bene-
fits avallable under title II of this Act, and
with respect to the furnishing of dental
services and of drugs to persons not entitled
to such services or not entitled to such
drugs, under title IT of this Act.
AUTHORIZATION OF APPROPRIATIONS

Sec. 500. There are authorized to be ap-
propriated, for each fiscal year, such sums
as are necessary to carry out the provisions of
this Act.

SUMMARY OF THE MAJOR PROVISIONS OF THE
HeartH RIGHTS ACT

The Health Rights Act establishes a two
part program to assure all Americans of pro-
tection from unmeetable financial obliga-
tions due to the costs of health maintenance
and recovery from lllness, It replaces both
the medicare and medicald programs now in
effect.

The first part provides inpatient, “major
{liness’ protection for all individuals. It dif-
fers from traditional catastrophic plans by
covering all costs above each family’s “health
cost celling.”

The second part is an outpatient health
maintenance insurance plan, All familles
subscribing to the outpatient plan are eligi-
ble for the inpatient plan.

ADMINISTRATION

Both the inpatient and outpatient plans
are administered by Insurance carriers or
public or private agencles on a regional basis,
under contract with the newly created Of-
fice of Health Care within the Department
of Health, Education, and Welfare.
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FINANCING

Inpatient plan: Federal share s financed
in part through present health Insurance
portion of Social Security payroll taxes and
in part through general revenues. Individual
family deductibles cover the patient’s share,

Outpatient plan: is financed in part
through family premium payments which
will be supplemented in whole or part with
Federal payments for low Income families.
Employers may arrange to finance all or
part of their employees premiums under this
plan.

BENEFITS
(See sample figures in chart below)

Inpatient plan pays all covered costs above
each family'’s “health cost celling.” This
health cost celling is determined on a family
by family basls, by use of a formula taking
into account both family income and family
size (rounded to the nearest $1,000 for those
with adjusted “family incomes” of over $2,-
000, to the nearest $500 for those with ad-
justed “family incomes” $2,000 and under).

The family must spend an amount equal
to one-half its cost ceiling on covered ex-
penses before there is any Federal contribu-
tion., Covered expenses between one-half the
cost celling and the cost celling will be
matched on a 50%-509% colnsurance basis,
Families may cover costs which fall under
their health cost celling either with their
own assets or through a personally purchased
insurance policy. All covered expenses above
the family’s cost ceiling are covered by Fed-
eral payments. For low income families, this
program completely supplements the out-
patient program.

Outpatient plan pays all covered costs
above an individual deductible of 850 per
year, with lower individual deductibles for
low income persons. There i1s an additional
individual deductible for low income per-
sons, The small initial payment for, and the
breadth of, covered outpatient services will
encourage illness prevention and discourage
overutilization of inpatient services.

COVERED SERVICES

Inpatient plan covers hospital inpatient
service, secondary care Inpatient services
(without a prior requirement of hospital
care), and home health services following
inpatient status in elther a hospital or sec-
ondary care facility. Inpatient mental health
services are also covered, with a yearly limit
of sixty days and an overall lifetime 1imit of
180 days.
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Outpatient plan covers outpatient physi-
cians’ services, including diagnostic services,
limited “check-up” examinations, pre-natal
and well-child care, dental care for children
under the age of 12, and outpatient mental
health services, with a yearly limit of 28
treatments and an overall lifetime limit of
104 treatments.

UTILIZATION REVIEW AND COORDINATION OF

HEALTH SERVICES

This Act incorporates provisions of newly-
enacted Professional Standards Review pro-
gram, with some modifications. It requires
such correlation of activities and interchange
of data as is necessary to provide quality
health services in the most economically
possible manner. It establishes a Natlonal
Professional Standards Review Council, ap-
pointed by the President, with the advice
and consent of the Senate, to oversee and
coordinate the activities of Professional
Standards Review Councils and Professional
Standards Review Organizations, and to
make both executive and legislative recom-
mendations for improvement in the program.
PLANNING FOR HEALTH MANPOWER RESOURCES

TO MEET NATIONAL NEEDS

The Act establishes a two year, Presiden-
tially appointed, Health Dellvery Committee.
The Committee is charged with determining
the current need for medical personnel and
facilities in the United States, assessing the
need for such personnel and facllities in the
succeeding two decades, assessing the viabil-
ity of health maintenance organizations in
helping to meet this need, and making rec-
ommendsations to the President and to the
Congress for the fulfillment of these needs.

FREOGRAM TO ENCOURAGE THE DEVELOPMENT AND
TUTILIZATION OF HEALTH MAINTENANCE ORGA=
NIBATIONS

The Health Rights Act authorizes Federal
grants and loans for the planning and devel=-
opment, including construction, of prepald
health maintenance organizations. Grants
for the planning and development of health
maintenance organizations may cover 50% of
the development costs. For health mainte-
nance organizations which locate in and
serve patients in physician shortage areas,
grants may cover 70% of the development
and initial operating costs. The Secretary of
Health, Education, and Welfare is authorized
to enter into contracts with qualified health
maintenance organizations to provide the
services covered by the outpatient and in-
patient plans described above.

SAMPLE FIGURES FOR COST PROVISIONS UNDER HEALTH RIGHTS ACT
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Outpatient insurance plan
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Medical
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ADDITIONAL COSPONSORS OF BILLS
B. 513

At the request of Mr. Moss, the Sena~
tor from California (Mr. CRANSTON) Was

added as a cosponsor of 8. 513, to amend
section 232 of the National Housing Act
to authorize insured loans to provide fire
safety equipment for nursing homes.

8. 1283
At the request of Mr. Jackson, the

Senator from South Dakota (Mr. ABOUR-
EzK), the Senator from Oklahoma (Mr.
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BarTLETT), the Senator from Maryland
(Mr. Beart), the Senator from Massa-
chusetts (Mr. BrookEe), the Senator from
New York (Mr. BuckLEY), the Senator
from Arizona (Mr. FANNIN), the Sena-
tor from Wyoming (Mr. Hansew), the
Senator from New York (Mr. Javirs),
the Senator from Idaho (Mr. McCLURE),
the Senator from Maryland (Mr.
Maraias), the Senator from Montana
(Mr. MeTcaLr), the Senator from Wis-
consin (Mr. Nerson), and the Senator
from Pennsylvania (Mr. SCHWEIKER)
were added as cosponsors of S. 1283, the
National Energy Research and Develop-
ment Policy Act of 1973.

ORDER FOR STAR PRINT OF 8. 2735

Mr. SPARKMAN. Mr. President, I ask
unanimous consent that a star print be
made on S. 2735, the Emergency Mort~
gage Credit Act of 1973, because of cer-
tain errors contained in the original
print.

The PRESIDING OFFICER. Without
objection, it is so ordered.

EMERGENCY DAYLIGHT SAVING
TIME ENERGY CONSERVATION
ACT OF 1973

AMENDMENT NO. T43

(Ordered to be printed and to lie on
the table.)

Mr, HUMPHREY submitted an
amendment intended to be proposed by
him to the bill (8. 2702) the Emergency
Daylight Saving Time Energy Conserva-
tion Act of 1973.

PRISONER OF WAR AND MISSING
IN ACTION TAX ACT—AMEND-
MENTS

AMENDMENT NO. T44

(Ordered to be printed and to lie on
the table.)

Mr. MOSS. Mr. President, on behalf
of myself, Mr. PErcY, and Mr, NELSON, I
submit an amendment intended to be
proposed by me to H.R. 8214, to modify
the tax treatment of members of the
Armed Forces of the United States and
civilian employees who are prisoners of
war or missing in action, and for other
purposes, and ask unanimous consent to
have the amendment printed in the
RECORD.

There being no objection, the amend-
ment was ordered to be printed in the
REcorp, as follows:

i AMENDMENT No. 744

At the end thereof, insert the following:
TITLE II—AUTOMOBILE EFFICIENCY TAX

The purposes of this Title are to encourage
the development and manufacture of Ameri-
can automobiles which efficiently consume
fuel and to stimulate the conservation of en-
ergy.

Sec. 202. (a) Part I of subchapter A of

chapter 36 of the Internal Revenue Code of

1954 (relating to motor vehicle excise taxes)

is amended by adding at the end thereof the

following new section:

“SEC. 4064. AUTOMOBILE

TAx

“(a) IamposrTION OF TAX.—There is hereby

imposed upon every new sutomobile manu-

FUEL CONSUMPTION
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factured, produced, or imported a tax at
whichever of the following rates is applica-
ble with respect to the fuel consumption rate
(as determined under subsection (b)) of such
automobile:
“(1) for the period beginning July 1, 1976,
and ending June 30, 1978:
“If the consumption rate (in
miles per gallon) is:
Over 20
Over 19 but not over 20

Over 17 but not over 18
Over 16 but not over 17
Over 15 but not over 16
Over 14 but not over 16 - ccceeaaca
Over 13 but not over 14
Over 12 but not over 13
Over 11 but not over 12. e -
Over 10 but not over 11
Not over 10
“(2) for the period after July 1, 1978:
“If the consumption rate (in
miles per gallon) is:
Over 20
Ovwer 19 but not over 20

Over 17 but not over 18
Over 18 but not over 17
Over 15 but not over 16
Over 14 but not over 15
Over 13 but not over 14
Over 12 but not over 13
Over 11 but not over 12
Over 10 but not over 11..
Not over 10

“(b) DETERMINATION OF FUEL CONSUMPTION
RATE—The fuel consumption rate of new
automobiles taxable under subsection (a)
shall be determined solely on the basis of the
Automoblle Fuel Consumption Schedule pre-
pared by the Administrator of the Environ-
mental Protection Agency. .

“(c) LiaBmLiTY FOR PAYMENT—The tax im-
posed by this section shall be pald by the
manufacturer, producer, or importer at such
time and in such manner as the Secretary of
the Treasury in consultation with the Ad-
ministrator shall prescribe.

“(d) DerinrTioNs.—For the purposes of
this section—

*“(1) the term ‘new automobile’ means
every vehicle, equipped with an internal com-
bustion engine, designed for use on the high-
way which has never been transferred to the
ultimate purchaser, but shall not include any
commercial vehicle, or any farm vehicle, as
defined by the Administrator, and

*(2) the term ‘ultimate purchaser’ means,
with respect to any new automobile, the first
person who in good failth purcheases such au-
tomobile for purposes other than resale.”

(b) The table of sections for such part I is
amended by adding at the end thereof the
following new item:

“Sec. 4064. Automoblle fuel consumption
tax."”.

(¢) The amendments made by this section
shall take effect on July 1, 19786.

Sec. 203. (a) The Administrator of the
Environmental Protection Agency (herein-
after referred to as the “Administrator”),
shall, from time to time, study and investi-
gate the fuel consumption rate of automo-
biles which are subject, or may be subject
to the tax imposed by section 4064 of the
Internal Revenue Code of 1954 (relating to
automobile fuel consumption taxes).

(b) The studies and Investigation con-
ducted under subsection (a) shall include
tests—

(1) of each automobile model subject to
such tax equipped—

(A) with each avallable engine size (meas-
ured by horsepower), and available rear axle
ratio, and

(B) with and without each, and combina-
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tions of each, type of other accessory avail-
able which is determined by the Administra-
tor to have a significant effect on fuel con-
sumption economy; and

(2) which shall be conducted—

(A) under driving conditions representa-
tive of an average composite of urban and
nonurban driving speeds and circumstances,

(B) with the fuel used being of the quality
normally recommended for use in such auto-
mobile, and

(C) with such automobile carrying the
average welght load for which it was de-
signed

{¢) Based upon the studles and investi-
gations conducted under subsection (a), the
Administrator shall determine the fuel con-
sumption rate of each such automobile model
with and without fuel consumption effective
accessories and with each avallable engine
size. The Administrator shall, not later than
June 1, 1976, and each year thereafter, pre-
pare and transmit to the Secretary of the
Treasury a schedule of all such rates to be
known as the Automobile Fuel Consumption
Schedule (interim revisions of which are to
be made by the Administrator as he deems
appropriate). The Automobile Fuel Con-
sumption Schedule shall be made available
for sale as a public document.

(d) (1) Any person engaged in manufac-
turing, producing, or importing new auto-
mobiles shall, with respect to the fuel con-
sumption rate of such automobiles—

(A) maintain and provide such records,
make such reports, conduct such tests, and
provide such information as the Administra-
tor may by regulation require,

(B) upon request, permit the Adminis-
trator to have access to and copy any books,
papers, records, or documents pertaining to
such fuel consumption rates, for the purpose
of verifying the accuracy of such records, re=
ports, tests, and informsation, and

(C) upon request, permit the Adminis-
trator to inspect or test any such automobile.

(2) Any record, report, or information ob-
tained under paragraph (1) shall be available
to the public, except that upon a showing
satisfactory to the Administrator by any per-
son that any record, report, or information,
or particular part thereof, which the Admin-
istrator has obtained under paragraph (1),
if made public would divulge any methods,
processes, or information entitled to protec-
tion as a trade secret of such person, the Ad-
ministrator shall consider that any such
record, report, or Information, or any par-
ticular portion thereof, confidential in ac-
cordance with the purposes of section 1905 of
title 18, United States Code. Nothing in this
section shall authorize the withholding by
the Administrator of any records, reports, or
information from either House of Congress,
or any duly authorized committee thereof.

(e) Any person who violates subsection
(d) (1) shall be subject to a civil penalty of
not more than $10,000.

(f) The Administrator, in consultation
with the Secretary of the Treasury and the
Secretary of Transportation, shall prepare a
report for submission to Congress not later
than July 1, 1879, This report shall contain
an evaluation of the effectiveness of this Act
in improving the efliciency of automobiles,
and recommendations for legislation to pro-
vide for the improvement in the fuel con-
sumption efficlency of all vehicles designed
for use on the highway.

(g) The Administrator is authorized to
prescribe such regulations as are necessary
to carry out his functions under this section.
The Administrator may delegate to any officer
or employee of the Environmental Protection
Agency such of his powers and duties under
this section, except the making of regula-
tions, as he may deem necessary or expedient.

Sec. 204. (a) Section 3 of the Automobile
Information Disclosure Act (15 U.S.C. 1232)
is amended by inserting “(a)" after “Sec. 3"
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and by adding at the end thereof the fol-
lowing:
“(b) Every label required to be affixed un-
der subsection (a) shall include, in the case
of any automobile on which a tax was im-
posed by section 4064 of the Internal Rev-
enue Code of 1954 (relating to automobile
fuel economy taxes)—

“(1) the fuel consumption rate deter-
mined to be applicable for such automobile,

and
*“(2) the tax paid under such section 4064.”
(b) The amendments made by this section
shall take effect on July 1, 1976.

AUTO FUEL CONSUMPTION TAX AMENDMENT

Mr. PERCY, Mr. President, today Sen-
ators Moss, NELSON, and I are submitting
a new version of the auto fuel consump-
tion tax in the form of an amendment
to H.R. 8214, a House-passed tax bill
which has been reported by the Senate
Finance Committee. In recent months
similar legislation has been proposed by
several Senators and Congressmen, in-
cluding S. 2428, the auto fuel consump-
tion tax bill which I introduced on Sep-
tember 18. The amendment we are pre-
senting this afternoon combines many of
the features of S. 2428 and the other
earlier proposals.

It includes a sliding scale tax on new
automobiles based on their fuel con-
sumption rates. This will be a one-time
tax on the producers and importers of
automobiles. It will go into effect in two
stages beginning in 1976, with higher
rates being imposed in 1978. Cars with
fuel consumption rates of better than 20
miles per gallon would be completely ex-
empt from the tax.

The Environmental Protection Agency
would be directed to test new car fuel
efficiency rates beginning in 1976. The
tests would be conducted under normal
city and highway driving conditions us-
ing ordinary auto fuel. The agency would
be required to publish a fuel consump-
tion schedule for each make, model, and
engine configuration.

The amendment would also require
new car labels to state the fuel consump-
tion rate, as determined by EPA, and the
amount of the tax paid on the car.

The purposes of this amendment are
to encourage the development and
manufacture of fuel efficient auto-
mobiles, to increase revenues which
could be devoted to energy research and
other vital national needs, and to stimu-
late energy conservation.

Mr. President, improved automobile
fuel efficiency is an essential step toward
ending our Nation's present energy waste
crisis. Almost one half of our total oil
supplies are consumed in the form of
gasoline. The private automobile ac-
counts for 13 percent of our total energy
consumption. Automobile energy use
constitutes one of the fastest growing
segments of our total energy budget,
having grown 171 percent between 1950
and 1970. In this period the fuel efficiency
of the average automobile declined by
about 11 percent. Decreased fuel effi-
ciency has multiplied the effects of a
larger vehicle population and more in-
tensive use of automobiles.

It seems evident that in the present
energy emergency we must limit the use
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of automobiles by reducing speed limits,
curtailing nonessential weekend driving,
and similar measures, But a fuel effi-
cient car traveling at 70 miles per hour
consumes less than a gas guzzler at 50
miles per hour. In the longer perspec-
tive, the problem of automobile fuel effi-
ciency must be faced.

Fortunately, there is great potential
for improving the fuel economy of Amer-
ican automobiles. The potential does not
necessarily depend on making cars
smaller. Tests by EPA on 1974 model cars
indicate that some of the heavier cars
get better gas mileage than some of the
lighter ones. :

Nor is it dependent on development
and application of “exotic” new auto-
motive technologies. In Septmeber of
1972 a Federal interagency research
committee submitted a “Summary Tech-
nical Report of Transportation Energy
R. and D. Goals.” The report included:

In the near term, within the next few
years, it appears possible to demonstrate as
much as a 30% reduction in fuel consump-
tion by standard automobiles with 1976
emissions controls without substantially
affecting performance or losing the gains
made in controlling emissions. This reduc-
tion in fuel consumption would be accom-
plished by using existing technology and op-
timizing vehicle and engine designs for that
purpose rather than for lowest first cost, as
is now the Industry practice.

More recently, a Department of the
Treasury report reached a similar con-
clusion. It determined that a fuel con-
sumption tax could encourage applica-
tion of energy conservation technology
sufficient to improve average fuel effi-
ciency to 20 miles per gallon. By 1980
the gasoline savings from such a tax
would total over 1 million barrels per
day. This figure is slightly larger than
the projected daily gasoline production
from the trans-Alaska pipeline. The po-
Egnltia,l savings, therefore, are substan-
ial.

In addition to furthering the goal of
energy self-sufficiency, these savings are
important to the consumer. The Energy
Policy Task Force of the Consumer Fed-
eration of America has recently pointed
out that the tax will save consumers
millions of dollars in long-term auto-
mobile operating costs. These savings
will become even larger as the price of
gasoline increases. The labeling pro-
visions of the amendment, as well as the
tax itself, will serve to make consumers
more conscious of the efficiency and
operating costs of the cars they purchase.

In addition to its primary purpose of
conserving the Nation’s energy resources,
the automobile fuel consumption tax
would also generate revenue. At its peak,
the tax would bring in approximately $2
billion per year. As automobile producers
react by increasing efficiency, revenue
would decline to slightly less than $600
million per year. This money would then
be available for energy research and
development, research on low-pollution,
fuel-efficient automobiles, or for other
uses.

There is an inevitable timelag before
either the conservation or the revenue
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raising effects of this measure can be
felt. The automobile industry is char-
acterized by exceptionally long leadtime
between the beginning of design and
actual production. For this reason the
first tax would not be assessed until
July 1, 1976.

The industry would, therefore, be given
a 2l3-year period for redesign and re-
tooling. Another 2 years would elapse
before the stiffer final tax schedule would
go into effect. Thus, the industry would
be given every opportunity to avoid the
tax by producing more efficient auto-
mobiles.

The effects of shifting to production of
cars with lower fuel consumption will in
the long run benefit the American auto-
mobile industry. A full-sized, American-
made, fuel-efficient car would be an
extremely competitive product for both
the domestic market and for export.

Thus, the automobile fuel consumption
tax would bring about vitally important
conservation measures. It would save
money for the consumer. And it would
encourage Detroit to face the challenge
of the imports. Enactment of a fuel con-
sumption tax should be considered a high
priority for the Congress.

Mr. NELSON. Mr. President, we are
rapidly approaching a worldwide re-
source shortage involving a broad
spectrum of critically important food,
fiber, mineral, and energy materials. We
will either make rational decisions re-
specting the use of these resources or
time and events will surely impose a re-
sult upon us that will spell disaster for
the whole world of social and economic
institutions.

One of these critical resources is oil.
Major economies can and must be
achieved in energy use. One area of
economy is the consumption of fuel by
automobiles. For 15 years the automobile
industry has shortsightedly persisted in
producing more expensive, heavier gas
consuming vehicles despite persistent
public demands for lighter and more
economical cars. The result has been a
major invasion of the American market
by foreign cars. We have been exporting
jobs and importing cars. This will con-
tinue at an accelerated pace unless
dramatic action is taken.

Will Rogers said that the United States
is the only country in the world that will
drive to the poorhouse in an automobile,
While this may be an exaggeration it
emphasizes our unwise waste of precious
gasoline. Although the United States is
the leading producer of automobiles in
the world and has more accumulated au-
tomobile manufacturing experience than
any other country, American automobiles
on the average are less efficient at using
fuel than those produced by any other
country. In recent years, the efficiency
of the American automobile has seriously
declined. In 1950, automobiles were
averaging 14.95 miles per gallon. By 1972
this has dropped to 13.57.

The declining efficiency of the Ameri-
can built cars threatens American jobs
and encourages the rise in foreign car
sales in the United States. Now, with the
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onset of the oil squeeze jobs in the U.S.
automobile industry are threatened
even more. Last week, as the popularity
of big cars skidded, General Motors took
an extraordinary step. It ordered 16 of
its assembly plants in the United States
and Canada to shut down for the week
beginning December 17 to cut scheduled
production by 79,000 cars, mainly large
and intermediate models. It was the first
time that GM has closed plants to reduce
production since February 1970, when
car sales were slumping badly. Normally
GM turns out 120,000 to 130,000 units a
week.
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We simply cannot let jobs in the auto
industry and our rapidly diminishing
natural resources to continue to be at the
mercy of unwise production decisions
made in Detroit.

Last year, 1,428,447 foreign cars were
sold in the United States representing
14.5 percent of the market. Less than 7
years ago in 1965 foreign car sales were
only 6.1 percent of the market and in
1962 they were only 4.9 percent of the
market.

It is estimated that in 1973 registra-
tion of foreign new cars will represent

REGISTRATION OF NEW CARS BY GENERAL MARKET CLASS
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15.9 percent of the total U.S. market.
Not only have foreign cars gained an in-
creasing share of the market but stand-
ard size cars, where the bulk of Ameri-
cans jobs are, have been steadily losing
their share of the market.

Mr. President, I ask unanimous con-
sent to insert in the CONGRESSIONAL
Recorp at this time a table showing the
registration of new cars and their per-
centages by general market class from
the years 1967 to 1973.

There being no objection, the table was
ordered to be printed in the Recorp, as
follows:

Market class

1967 to 1973 calendar years, percentage of total registration

1973 sales

1970 1971 1972 1873  (thousands)

High price class (Cadillac, Lincoln, ete.)_ oo ooameeeee

Medium price class (Pontiac, Olds, Buick, efc
Regular size (Ford, Chevrolet, Plymou

th, etc.).
Special sports type (Chevrelet Monte Carlo, Ford Mustang, Chevrolet Camaro, elc.)_.

Intermediate size (Ford Torino, Chevrolet, Olds Cutlass)

Compact size (Chevrolet Nova, Ford Maverick, Dodge Dart, Plymouth Valiant, etc.)

Subcompact size (Vega, Pinto, Gremlin)
Foreign cars
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Mr. NELSON. Mr. President, this table
reveals that the percentage of large
cars—medium, regular size, intermediate
size, and special sports cars—excluding
high price cars which constitutes about
2.6 percent of the market regardless of
time and price—has fallen from 81 per-
cent in 1967 to 57.7 percent in 1973 while
the percentage of compacts, subcom-
pacts, and foreign cars has risen from
16 percent in 1968 to 39.9 percent in 1973.

High paid automobile executives just
refuse to recognize the changes occuring
in the market. As Michael Evans of Chase
Econometric Associates, Inc., wrote:

The market share of standard-size cars fell
7 percent last year, which is as much as it
had fallen during the previous seven years.
These facts simply could not have been a
secret from executives in an industry which
has more daily and weekly data than any
other.

I personally know of several instances
where middle management argued stren-
uously last year that production lines should
be reoriented toward smaller cars. Yet this
argument fell mostly on deaf ears at the top
executive level. John deLorean's abrupt de-
parture from GM was based on more than
long boring stafl meetings.

I am offering, with Senator Moss of
Utah and Senator PErcY of Illinois, an
amendment that will induce American
‘automobile manufacturers to produce
more fuel efficient cars and consequently
make substantial savings in the amount
of gasoline used by automobiles. We pro-
pose that a fuel economy tax be levied
on new automobiles beginning July 1,
1976. The tax will be based upon miles
per gallon ratings developed by uniform
testing procedure to be conducted by
the Environmental Protection Agency.
Basically the tax would establish a na-
tional automobile standard of 20 miles
per gallon. Cars getting that mileage or
better would pay no excise tax. Less ef-
ficient cars would pay a tax proportional
to their fuel consumption.

Because of differences in construction
and operation, commercial vehicles and
farm vehicles are exempt from the tax.
The tax would be imposed only once on
the manufacturers of new automobiles at
the time of the sale. It would be enacted
now but would not take effect until July
1, 1976, in order to allow the automobile
industry sufficient advance leadtime to
design and produce a standard size car
which, because of more efficient use of
gasoline, would not be subjected to the
tax.

A recent Department of Treasury study
which recommended a fuel economy tax
stated that—

The (automobile) industry can produce
large cars which yield close to 20 miles per
gallon using existing technology without
sacrificing comfort, styling, or exhaust emis-
sion standards.

It is mileage that counts, not size. We
must pay the price of our love affair
with these gas-guzzling dinosaurs. Con-
vincing evidence exists that Americans
can have full-sized automobiles which
will get far better mileage. The average
American vehicle converts only 25 per-
cent of the energy supplied to it to useful
work. Average American automobile
mileage has been decreasing every year.

In September 1927, a Federal inter-
agency research committee confirmed
this conclusion. The summary technical
report of the Transportation Energy R.
& D. Goals found:

In the near term, within the next few
years, it appears possible to demonstrate as
much as a 30% reduction in fuel consump-
tion by standard automobiles with 1976 emis-
sion controls without substantially affecting
performance or losing the gains made in con-
trolling emissions. This reduction in fuel
consumption would be accomplished by using
existing technology and optimizing vehicle
and engine designs for that purpose rather
than for lowest first cost, as is now the in-
dustry practice.

The EPA study indicates clearly that
lighter cars do make significant savings

in gasoline. This test was made of 630
1973 vehicles. It shows that the mileage
of the heaviest vehicle—5,500 pounds—
averaged 8.8 miles per gallon while that
of the smallest vehicle—2,000 pounds—
averaged 25.5 miles per gallon.

The amendment is carefully drafted so
that the American industry has sufficient
warning and leadtime to allow the auto-
mobile industry to design and produce a
standard size car which, because of more
efficient use of gasoline would not be
subject to the tax.

America is very strong technically, and
with the right incentive will develop cars
which not only give better mileage, but
also will be safer and more comfortable.
More efficient automobiles will also help
our balance of payments. According to
current projections, by 1985 the United
States will be dependent for over one-
half of its petroleum upon foreign
sources. If we allow these projections to
come true, it is estimated that the value
of petroleum imports will have risen to
the staggering sum of $17 billion a year,
and some estimates are even higher.

The tax that we are proposing today
will, by inducing automobile manufac-
turers to produce more efficient cars and
reduce automobile purchase of large cars,
save substantial amounts of gasoline.

Using a tax schedule similar to the one
proposed, the Treasury Department has
estimated that 1 million barrels of gaso-
line per day could be saved by 1980—that
is the equivalent of over 2 million barrels
per day of crude oil or roughly one-half
of the projected output of the Alaska
pipeline by 1980.

The revenue from the tax would be
$2.78 billion in 1976. Thereafter, it would
rapidly decline as cars became more effi-
cient and motorists increase their pur-
chases of smaller cars. By 1980, the tax
would raise about $600 million per year.

The amendment that I am proposing
today is sound fiscal and energy conser-
vation policy. It allows every individual
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the freedom of choice and it does not
have the inherent inflexibility of bureau-
cratic standards or regulations. The tax
proposed today is consistent with sound
tax policy because it is based on the abil-
ity to pay. This is a much more sound and
equitable way to pay for the inevitable
increases in gasoline costs than by a fiat
gasoline tax which has been proposed
from time to time by various administra-
tion spokesmen. A filat gasoline tax is
highly regressive, placing a dispropor-
tionate tax burden on the average Amer-
ican driving to his place of work, com-
pared to the wealthy individual driving
to his vacation home.
AMENDMENT NO. 745

(Ordered to be printed and to lie on
the table.)

Mr. PERCY. Mr. President, I submit
an amendment intended to be proposed
by me to HR. 8214, to modify the tax
treatment of members of the Armed
Forces of the United States and civilian
employees who are prisoners of war or
missing in action, and for other pur-
poses, and ask unanimous consent to
have the amendment printed in the
RECORD.

There being no objection, the amend-
ment was ordered to be printed in the
REecorbp, as follows:

AMENDMENT No. 745

At the appropriate place in the bill insert
the following:

Sec., . INCREASE oF TAx CREDIT AND DEbUC-
TION FOR POLITICAL CONTRIBUTIONS.

(&) IN GENERAL —

(1) Tax creEprr.—Section 41(b) (1) of the
Internal Revenue Code of 1954 (relating to
contributions to candidates for public office)
is amended to read as follows:

“(1) MaxiMum crREDIT.—The credit allowed
by subsection (a) for a taxable year shall be
limited to $25 (850 in the case of a joint re-
turn under section 6013).”. y

(2) Tax pepvcrioN.—Section 218(b) (1) of
such Code (relating to contributions to can-
didates for public office) 1s amended to read
as follows:

“{1) AmouNT—The deduction under sub-
section (a) shall not exceed $100 (8200 in
the case of joint return under section
6013).”.

(b) ErrecTivE DaTE—The amendments
made by this section apply to taxable years
beginning after December 31, 1873.

AMENDMENT NO, 746

(Ordered to be printed and to lie on
the table.)

Mr. TAFT. Mr. President, today, I am
submitting an amendment intended to be
proposed by me to the pending tax bill,
H.R. 8214. This amendment would re-
quire the Federal Government to with-
hold city income taxes from its employ-
ees. Such a requirement would benefit
directly hundreds of thousands of Fed-
eral workers.

Because local income faxes are not
withheld from the wages of Federal em-
ployees, these workers are forced to pay
the taxes in lump sums on a quarterly
or annual basis. The obligation to pay a
substantial amount in local taxes at one
time presents a serious hardship to many
Federal workers. As of early 1972, one-
third of Cleveland’s postal workers had
not been able to meet this obligation, and
owed the city hundred of dollars per per-
son in back taxes.

This amendment would allow Federal
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workers to pay their city taxes in the
same convenient manner as other work-
ers, by making the payments in even in-
stallments throughout the year. The
amendment would also provide some ex-
tra money for the cities. Because the
cities’ tax collection departments will no
longer have to devote extra attention to
Federal workers, administrative costs will
decrease. In my own State of Ohio, the
cities of Akron, Columbus, and Toledo
expect that they could each save $20,000
to $35,000 in this manner. The major new
source of income, however, would occur
as a result of a reduction in tax delin-
quencies and an increase in the cities’
ability to collect delinquent taxes. Cleve-
land’s tax department has estimated that
because of fewer losses in uncollected
taxes, the city’s income could be in-
creased by $300,000 to $400,000 annually.
The city of Cincinnati has estimated that
the enactment of this legislation would
save its taxpayers about $100,000. Simi-
lar savings would be realized by cities in
other States.

My amendment would apply to cities
with populations of 60,000 or more. When
legislation pertaining to this subject was
debated on the Senate floor during the
last Congress, an amendment was added
to exempt residents of States other than
that in which the taxing city is located
from the withholding requirement unless
they consent to withholding. In the in-
terest of making my legislation accept-
able to all concerned and thus facilitat-
ing its passage, I have included this
amendment in today’s proposal.

The major organizations representing
groups which my amendment would af-
fect strongly support it. These organiza-
tions include the National League of
Citles-U.S. Conference of Mayors, the
National Postal Union and other major
Federal employees’ associations. The
Treasury Department and the Office of
Management and Budget have histori-
cally supported legislation along these
lines, and I have been informed that
their positions have not changed.

As I have mentioned, legislation iden-
tical to this amendment was passed by
the Senate during the 92d Congress, but
the House of Representatives did not
have time to act on the measure. The
House passed similar legislation several
years ago.

I hope that this time both Houses of
Congress will seize the opportunity to
provide equal treatment for our Federal
workers and additional assistance for our
cities.

I ask unanimous consent that my
amendment be printed in the Recorp
at this point.

There being no objection, the amend-
ment was ordered to be printed in the
Recorp, as follows:

AMENDMENT No. 748

At the proper place in the bill insert the
following new section:

Sec—.(a) Section 5517 of title 5 of the
United States Code is amended—

(1) by inserting “or city” after “State”
each place it appears in subsections (a) and
(b),and

(2) by inserting before the period at the
end of subsection (¢) the following: “, and
city’ means only a city which is incorporated
under the law of a State and which had a
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population (according to the last decennial
census before the request under subsection
(a) ) one thousand or more individuals”,

(b) Bection 5517 of such title is further
amended by adding at the end of subsec-
tion (a) the following sentence: “The agree-
ment may not permit withholding of a city
tax from the pay of an employee who is not
a resident of the State in which that city
is located unless he consents to such with-
holding.”

(c) The heading for such section 5517 is
amended to read as follows:

*§ 55617. Withholding State and city income
taxes”

(d) The analysis for subchapter II of
chapter 556 of title 5 of the United States
Code is amended by striking out the item
relating to section 5517 and inserting in lieu
thereof the following:

“6617. Withholding State and city income
taxes.”.

(e) The amendments made by this sec-
tion shall apply only in respect of agree-
ments entered into after the date of the
enactment of this Act.

AMENDMENT OF THE SOCIAL SE-
CURITY ACT—AMENDMENTS

AMENDMENT NOS. T47 THROUGH 750

(Ordered to be printed and to lie on
the table.)

Mr. CRANSTON submitted four
amendments intended to be proposed by
him to the bill (H.R. 3153) to amend the
Social Security Act to make certain tech-
nical and conforming changes.

AMENDMENT NO. 751

(Ordered to be printed and to lie on
the table.)

Mr. McINTYRE submitted an amend-
ment intended fo be proposed by him to
H.R. 3153, supra.

AMENDMENT NO. 752

Mr. PELL submitted an amendment
intended to be proposed by him to H.R.
3153, supra.

NOTICE OF HEARING ON FEDERAL
PAPERWORK BURDEN

Mr. McINTYRE., Mr. President, on De-
cember 13, 1973, at 10 a.m., in room 6202
of the Dirksen Senate Office Building,
the Subcommittee on Government Reg-
ulation of the Senate Select Committee
on Small Business, which I have the
honor to chair, will resume its hearings
into the Federal paperwork burden.

The hearing on December 13 will ex-
amine the reporting requirements of the
Bureau of the Census as they relate to
small business. Representatives from the
Bureau of the Census, small business as-
sociations, and the accounting profession
are scheduled to appear as witnesses.

Further information may be obtained
by calling the subcommittee staff on 225-
5175.

NOTICE OF OVERSIGHT HEARINGS
ON FEDERAL ADVISORY COMMIT-
TEE ACT

Mr. METCALF. Mr. President, I wish
to announce that the Subcommittee on
Budgeting, Management and Expendi-
tures will continue its oversight hearings
on Public Law 92-463, the Federal Ad-
visory Committee Act, next Thursday,
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December 6, at 10 a.m., in room 457, Rus-
sell Senate Office Building.

Questions regarding the hearing may
be directed to the subcommittee staff in
room 161, Russell Senate Office Building,
225-1474.

ADDITIONAL STATEMENTS

FREEDOM OF PRESS HEARINGS:
THE ADMINISTRATION FINALLY
TESTIFIES

Mr. ERVIN. Mr. President, late in
1971 and continuing in February 1972
the Constitutional Rights Subcommit-
tee held a set of hearings on freedom
of the press. The hearings had become
necessary, in the subcommittee’s opinion,
because of increasing hostility between
the news media and the administration.
A whole series of issues had risen which
badly needed exposure, discussion, and
clarification. Let me quote briefly from
my remarks of September 27, 1971, when
the hearings opened:

These hearings, and the subcommittee
study of which they are a part, have been
organized because it is apparent that in to-
day’s America, many people doubt the vital-
ity and significance of the first amendment's
guarantee of freedom of the press. There
have been at least four recent examples of
this:

First, the increased subpenaing of jour-
nalists by grand juries and congressional
committees;

Second, the recent publication by several
newspapers of classified information and the
government’s unsuccessful attempt to enjoin
the publication;

Third, the widespread use of false press
credentials by government investigators; and

Fourth, new fears about government con-
trol and regulation of the broadcast media.

These developments have brought into
sharp rellef existing concern about the rela-
tionship between government and the work-
ing press.

In addition, we have heard sharp and
angry attacks upon the news mdia by high
government officials. These attacks have
brought forth equally hostile responses from
spokesmen for the press. Some government
officials appear to belleve that the purpose
of the press is to present the Government's
policies and programs to the public in the
best possible light. These officials have for-
gotten Jefferson's words. Indeed, they ap-
pear to have lost sight of the central pur-
pose of a free press in a free society.

Likewlise, some members of the press ap-
pear to have forgotten that the First Amend-
ment's guarantee of free speech and free
press was not intended as thelr exclusive
possession. Those enlightened men who de-
vised our constitutional system did not mean
to secure freedom of the press by suppressing
the right of Americans, whether private citi-
zens or public officials, to criticize the press.
Not every critical word about the press is
an attack on the first amendment.

These continuing controversies, and the
bitterness and suspicion that accompany
them, make it evident that many Americans
are uncertain about both the role of a free
press in a free society and the necessary
conditions for its preservation.

In my judgment, it is time to challenge
this uncertainty by considering again the
reasons underlying the Constitution’s guaran-
tee of freedom of the press.

It 15 time to reexamine and to reempha-
slze First Amendment principles.

And, it is time to measure developments
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in the law as they affect both the printed
and broadcast press against these prin-
ciples. Such are the objects of these serles
of hearings.

The hearings proceeded for 13 days
spread over September and October 1971
and throughout 1972. They served as a
valuable exploration of the issues that
then had embittered relations between
the press and the Nixon administration.
And they served as that “recourse to
fundamental principles,” without which
none of our civil liberties would long
survive.

The subcommittee endeavored in those
hearings to give voice to as many differ-
ent viewpoints as was possible. Fully 62
witnesses appreared before us, and the
hearing record runs to over 1,300 pages.
Unfortunately, despite our best efforts,
there was one glaring omission in our
hearings. No representative from the
White House appeared. We invited Fred
Malek and Charles Colson to appear, as
well as Herb Klein. The White House
declined, per a letter from John Dean
using what has now become a classic
refrain:

With respect to your request for the ap-
pearance of Mr. Malek and Mr. Colson before
your Subcommlittee, it has been a matter of
long-established principle and precedent
that members of the President's immediate
stafl do not appear before Congressional com=
mittees to testify in regard to the perform-
ance of their duties as members of the Presi-
dent’s staff. This practice is, indeed, funda-
mental to the operation of our system of
govammant.

Because of this White House shyness,
the administration was deprived of a
perfect forum from which to express its
compilaints about the press. I always
thought it strange that an administra-
tion which apparently was so deeply con-
cerned about its treatment by the press,
and the failure of the press to present
the White House viewpoint, should have
forgone such an ideal opportunity to
speak to the Congress and to the public.
We had very broad press, TV, and radio
coverage and the testimony of White
House representatives would have been
generously covered had they chosen to
appear.

Events have come a long way since
those comparatively innocent days. Some
issues of 1971 and 1972 have receded in
importance. New ones have arisen. Un-
happily, relations between the press and
the Administration are worse, if any-
thing, than they were then. Still, the
1971-72 subcommitee hearings have a
continuing importance, and there re-
mains the need to complete the record of
those proceedings.

Several days ago, Senator WEICKER re-
leased to the press several White House
memoranda, some of which were written
by White House aides at about the time
when the Subcommittee was seeking
their testimony for our hearings. While
these memos are not written in the pol-
ished, formal manner of some prepared
testimony, they do contain elements of
candor and directness often lacking in
formal statements.

These memos speak for themselves.
While their authors and the function-
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aries of which they speak have largely
passed from the White House scene, the
memos have continued relevance. They
bring a new, if belated, perspective to
the issues debated in our hearings and,
sadly, confirm some of my own worst
fears. They deserve the careful attention
of every member, and of the general
public.

I ask unanimous consent, therefore,
that the “testimony” of Mr. H. R. Halde-
man, Mr. Lawrence Higby, Mr. Jeb S.
Magruder, Mr. Charles W. Colson, and
Mr. Alvin Snyder not presented before
the Constitutional Rights Subcommittee
hearings on freedom of the press, be
printed in full in the RECORD.

There being no objection, the testi-
mony was ordered to be printed in the
Recorp as follows:

THE WHITE HOUSE,
Washington, October 17, 1969.
MEMORANDUM

Memorandum for H. R. Haldeman.
From J. 8. Magruder.
Re the Shot-gun versus the Rifle.

Yesterday you asked me to give you a
talking paper on specific problems we've had
in shot-gunning the media and anti-Admin-
Istration spokesmen on unfair coverage.

I have enclosed from the log approxi-
mately 21 requests from the President in the
last 30 days requesting specific action relat-
ing to what could be considered unfair news
coverage. This enclosure only includes actual
memos sent out by Ken Cole's office. In the
short time that I have been here, I would
gather that there have been at least double
or triple this many requests made through
other parties to accomplish the same ob-
jective.

It is my opinion this continual daily at-
tempt to get to the media or to anti-Admin-
istration spokesmen because of specific
things they have sald is very unfruitful and
wasteful of our time. This is not to say that
they have not been unfair, without question
many situations that have been indicated
are correct, but I would question the ap-
proach we have taken. When an editor gets
continual calls from Herb Klein or Pat
Buchanan on a situation that is difficult to
document as to unfairness, we are in a very
weak area. Particularly when we are talking
about Interpretation of the news as against
factual reporting.

The real problem that faces the Adminis-
tration is to get this unfair coverage in such
a way that we make major impact on a basis
which the networks-newspapers and Congress
will react to and begin to look at things
somewhat differently. It is my opinion that
we should begin concentrated efforts in a
number of major areas that will have much
more impact on the media and other anti-
Administration spokesmen and will do more
good in the long run. The following is my
suggestion as to how we can achieve this goal.

1. Begin an official monitoring system
through the FCC as soon as Dean Birch is
officlally on board as Chairman. If the moni-
toring system proves our point, we have
then legitimate and legal rights to go to
the networks, etc., and make official com-
plaints from the FCC. This will have much
more effect than a phone call from Herb
Klein or Pat Buchanan.

2. Utilize the anti-trust division to in-
vestigate varlous media relating to anti-
trust violations. Even the possible threat
of anti-trust action I think would be effec-
tive in changing their views in the above
matter.

3. Utilizing the Internal Revenue Service
as a method to look into the various orga-
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nizations that we are most concerned about.
Just a threat of an IRS investigation will
probably turn their approach.

4. Begin to show favorites within the
media. Since they are basically not on our
side let us pick the favorable ones as Ken-
nedy did. I'm not saying we should elim-
inate the open Administration, but by being
-open we have not gotten anyone to back
us on a consistent basls and many of those
who were favorable toward us are now giv-
ing it to us at various times, i.e., Ted Lewis,
Hugh Sidey.

5. Utilize Republican National Committee
for major letter writing efforts of both a
class nature and a quantity nature. We have
set up a situation at the National Commit-
tee that will allow us to do this, and I
think by effective letter writing and tele-
grams we will accomplish our objective
rather than again just the shotgun approach
to one specific Senator or one specific news
broadcaster because of varlous comments.

I would liken this to the Kennedy Ad-
ministration in that they had no qualms
about using the power avallable to them to
achieve their objectives. On the other hand,
we seem to march on tip-toe into the po-
litical situation and are unwilling to use
the power at hand to achieve our long term
goals which is elght years of a Republican
Administration. I clearly remember Eennedy
sending out the FBI men to wake up the
Steel Executives in the middle of the night.
It caused an uproar in certaln cases but
he achieved his goal and the vast majority
of the American public was with him. If
we convince the President that this is the
correct approach, we will find that various
support groups will be much more productive
and much more cooperative; and at the same
time I think we will achieve the goals this
Administration has set out to do on a much
more meaningful planned basis.

PRESIDENT'S REQUEST
ITEM AND DATE

To P. Flanigan—President’s request that
you take actlon to counter Dan Rather's al-
legation that the XHershey move was de-
cided upon because of the moratorium. (Log
1733); October 17.

To J. Ehrlichman—President’s request
that you talk to Ted Lewis concerning the
present status of discipline within the Ad-
ministration. (Log 1609); October 15.

To P. Buchanan—President’s request for
& report on what actions were taken to
complain to NBC, Time and Newsweek con-
cerning a recent article coverage on the Ad-
ministration. (Log 1688); October 14.

To H. Klein—President's request for let-
ters to the editor of Newsweek mentioning
the President’s tremendous reception in
Miss, and last Sat. Miami Dolphin football
game. (Log 1627); October 10.

To H. Klein—President's request that you
take appropriate action to counter biased

coverage of the Adm. over the summer.
(Log 1644); CONFIDENTIAL; October 14.

To H. Klein—President's request that you
ask Rogers Morton to take action to counter
Howard K. Smith’s remarks concerning the
three House seats lost by the GOP this year.
(Log 1558) ; October 8.

To P. Buchanan—President’s request that
appropriate columnists be informed of the
extemporaneous character of Presidential
press conferences. (Log 1551), October 10.

To H. Klein—President's request that you
demand equal time to counter John Chancel-
lor's commentary regarding the Haynsworth
nomination. (Log 1550), October 7.

To H. Klein—President's request for a re-
port on what action is taken concerning Sen.
Muskie's appearance on the “Merv Griffin
Show." October 8.
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To A. Butterfield—President's request for a
report what resulted from our PR efforts
following up the Friday Press Conference.
(Log 1496), October 3.

H. Klein—President’'s request that we have
the Chicago Tribune hit Senator Percy hard
on his ties with the peace group. (Log 1495),
Confldential, October

To H. Klein—Presldent’s request for letters
to the editor regarding Newsweek’s lead ar-
ticle covering the President's U.N. speech.
(Log 1443), September 30.

To H. Klein—President's request that we
counter Ralph Nader's remarks regarding
Virginia Enauer accessability to the Presi-
dent, (Log 1404), September 29.

To H. Klein and Ron Ziegler—President’s
request that you attack Life Magazine's edi-
torial accusing the Administration of creat-
ing a Coherence Gap. (Log. 13668), Septem-
ber 27.

To H. Kleiln—President’s request that you
contact Howard K. Smith and give him the
true record on what the Administration has
done. (Log 1367), September 26.

To A. Butterfield—Sen. Eennedy’s Boston
speech alleging that the war in Vietnam re-
mains virtually unchanged. (Log 1292), Sep-
tember 23.

To P. Flanigan—Ralph Nader’s charge that
the President pays little attention to con-
sumer affalrs. (Log 1203), September 24.

To Dr. Kissinger—Article by Jack Ander-
son which alleges that some U.S. officers in
Vietnam favor Thieu’s hard line over the
President’s moderate policy and are sabotag-
ing the truce efforts. (Log 1281), September
23.

To H. Klein—President’s request that you
inform Walter Trohan about our substantive
programs and that you place the blame for
inaction on the Democratic Congress. (Log
1246), September 20,

To J. Ehrlichman—President’s request for
a report on possible answers to Evans-Novak
charge of an Administration retreat on tax
reform. (Log 1224), September 23.

To Dr. Kissinger—President’s request for a
report on Walter Cronkite’s comment that
the South Vietnamese did not observe the
truce resulting from Ho Chi{ Minh’s death.
(Log 1154), September 16.

THE WHITE HOUSE,
Washington, February 4, 1973.
(Confldential)
Memorandum for Mr. Magruder.
High Priority

A couple of points that I did not want to
cover in the general meeting, but that you
do need to move ahead on quickly.

First, I'm sure you have studied that TV
summary done by Buchanan, which is a
devastating indictment of NBC, especially of
David Brinkley.

Specifically, Brinkley was completely off
base factually on his budget criticism, and
we need to get that one straightened out.

The need, probably, is to concentrate on
NBC and give some real thought as to how
to handle the problem that they have cre-
ated in their almost totally negative ap-
proach to everything the Administration
does. I would like to see a plan from you;
don't worry about fancy form, just some
specific thinking on steps that can be taken
to try to change this, and I should have this
by Friday. Get Klein and Ziegler both in-
volved in the thinking on this, and I would
suggest also Nofziger, who could be very
helpful, and perhaps get Pat Buchanan in. In
fact, I think definitely you should get Pat
Buchanan in to work with you on it; but
move guickly.

Another area is the mobilization of the
Sllent Majority, which we touched on briefly
in the meeting today. We just haven't
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mobllized them, and we have got to move
now in every effective way we can to get
them working to pound the magazines and
the networks in counter-action to the obvi-
ous shift of the establishment to an attack
on Vietnam again. Concentrate this on the
few places that count, which would be NBC,
Time, Newsweek and Life, the New York
Times, and the Washington Post. Don't waste
your fire on other things.

Next point, and this is also highly urgent
priority. The State of the Union evoked a
tremendous number of very strong editorials
praising the content, delivery, etc. Now we
need, very quickly, a well-edited, well-pack-
aged, compellingly-presented maliling piece
that summarizes the highlights of those
editorials, especially the ones from surpris-
ing sources like Reston of the Times, so that
we can get out to our people especially the
reaction that the country's newspapers have
had to the President’s address.

This is something that should have been
automatically done immedlately, and per-
haps it is underway. The point here is that
delay makes any actlon much less effective,
slnce it should be an immediate response
and get out while the speech is still alive.
Our main failure in this whole area is dull-
ness, and let’s not let this effort fall into
that category. Get it done on good paper in
interesting style, rather than just a mimeo-
graphed glob of editorial excerpts.

This 1s the kind of thing our Outside
Group should automatically pick up for us
once we get them; but until we have them,
we have to fill the gap ourselves, and it's
terribly important to move quickly on this.
Perhaps the National Committee can help
you with editorial and layout facilities, but
hold them to very high standards and make
it come out good. Leonard over there is prob-
ably the best guy for this kind of thing and
maybe would be the one to get working on
it, but give him about a one-day deadline, so
that we get it done instead of talked about.

H. R. HALDEMAN.*
THE WaITE HOUSE,
Washington, July 16, 1970.
(Secret)
Memorandum for Mr. Magruder.
From L. Higby.

As I indicated to you the other day, we
need to get some creative thinking going on
an attack on Huntley for his statements in
Life. One thought that comes to mind is
getting all the people to sign a petition call-
ing for the immediate removal of Huntley
right now.

The point behind this whole thing is that
we don't care about Huntley—he is going to
leave anyway. What we are trying to do here
is to tear down the Institution. Huntley will
go out in a blaze of glory and we should
attempt to pop his bubble.

Most people won't see Life Magazine and
for that reason I am asking Buchanan to
draft a statement for the Vice President
[Finch**] to give.** We should try to get this
statement on television. Obviously there are
many other things that we can do, such as
getting independent station owners to write
NBC saying that they should remove Huntley
now; having broadcasting people look into
this due to the fact that this is proof of
blased journalism, etec.

Let’s put a full plan on this and get the
thing moving. I'll contact Buchanan and
forward coples of my correspondence with

*Note: Under Haldeman'’s initial appeared

the following in pencil: “Note: See Actlon
Memo P 191 for copy of memo to H re this
subject.”

**Note: In the original copy, “the Vice
President"” was crossed through and “Fin
was substituted in pencil in the margin.
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him to you so that you will know what the
Vice President is doing.

Tae WaHITE HOUsE,
Washington, August 26, 1973.
Memorandum for H. R. Haldeman.

It is obvious that the other side is really
being hurt as they begin to understand the
FCC decisions. The Democratic National
Committee is using every procedural move
(and CBS 1s cooperating) to stay the deci-
slons. Also, Herblock has turned his acid to
work (see attached from today's Post). I
think it 1s time for us to generate again a
PR campalgn against the Democrats and
CBS.

CHarLEs W. CoLsON.*

THE WHITE HOUSE,
Washington, July 17, 1970.
(Confidential/eyes only)
Memorandum for: Mr. Haldeman and Mr.
Kleln.
From: Jeb S. Magruder.
Enclosed is a tentative plan on press ob-
Jectivity. Please indicate your comments.
Thank you.
({Confidential/eyes only)
TENTATIVE PLAN
PRESS OBJECTIVITY

Description: In the July 17th issue of Life
Magazine a prominent television newscaster
is quoted as making some extremely dis-
paraging remarks about the President. It is
understood that the newscaster intends to
send a letter to the editor of the magazine
claiming he was misquoted and will also
send a letter of apology to the President.

Objective: To question the overall objec-
tivity of a television newscaster who has ex-
pressed opinionated views in an influential
consumer publication while still employed
as a supposedly objective television news-
caster and to question the motivation for
such remarks and the possible breach of pro-
fessional ethics by allowing such remarks
to be published prior to retirement into pri-
vate life. Further, to extend these questions
to cover the professional objectivity and
ethics of the whole media and to generate
& public re-examination of the role of the
media in American life.

Tactlcs: Since the newscaster enjoys a
very favorable public image and will apolo-
gize for his remarks, claiming to be mis-
quoted, we should not attempt to discredit
him personally. Also, since his remarks were
expressed as an individual, we would have
difficulty attacking his network directly. The
focus of our effort should be to raise the
larger question of objectivity and ethics in
the media as an institution. To do this, we
will have to turn objectivity into an issue
and a subject of public debate.

Follow-up: Release the letter of apology
to the press along with a graclous reply from
the President.—Zlegler

Plant a column with a syndicated column-
ist which raises the question of objectivity
and ethics in the news media. Kevin Phillips
could be a good cholce—Klein

Arrange for an article on the subject in
& major consumer magazine authored by
Btewart Alsop, Buckley or Kllpatrick. Also,
request Hobe Lewis to run a major article.—
Klein

Through an academic source, encourage
the Dean of a leading graduate school of
Journalism to publicly acknowledge that
press objectivity is a serlous problem that
should be discussed. Also, attempt to arrange
an in-depth analysis in a prestigious journal
like the Columbia Journalism Review.—
Klein/Safire

*Note: In the original, the following ap-
peared in pencil in the margin: “To M[Ma-
gruder] Absolutely H[Haldeman]™.
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Arrange & seminar on press objectivity
with broadcast executives and working news-
men., Attempt to have this televised as a
public service.—Klein

Make this issue a major item at the Radio-
Television News Directors Convention this
Fall and at the next major NAB meeting.—
Klein

Ask the Vice President to speak out on this
issue. He could point out that the LIFE quote
has proved his polnt.—Buchanan

Have Rogers Morton go on the attack in
& news conference. He could tie-in the quote
with the free-time grants to the Democrats.
Also, revive the WETA-Woestendiek affalr.
Have him charge that the great majority of
the working press are Democrats and this
colors their presentation of the news. Have
him charge that their is a political conspir-
acy in the media to attack this Adminis-
tration.—Klein/Colson.

Have Dean Burch *“express concern” about
press objectivity in response to a letter from
a Congressman.—Nofziger

Through independent Hill sources, stimu-
late non-partisan Congressional questioning
of the issue. Place such remarks in the
Record —Nofziger

Arrange for an “expose” to be written by
an author such as Earl Mazo or Victor Lasky.
Publish in hardcover and paperback—Klein

Produce a prime-time special, sponsored
by private funds, that would examine the
question of objectivity and show how TV
newsmen can structure the news by in-
nuendo. For instance, use film clips to show
how a raised eyebrow or a tone of volce can
convey criticilam.—Klein/Magruder.

Have outside groups petition the FCC and
issue public “statements of concern” over
press objectivity.—Colson

Generate a massive outpouring of letters-
to-the-edltor —Magruder

LIFE occaslonally runs an opposition view
column entitled “Guest Privilege”. Posltion
an appropriate writer, preferably a professor
of journallsm, to discuss this issue in that
column.—Klein/Safire

Form a blue-ribbon media “watchdog"
committee to report to the public on cases
of biased reporting. John Cosgrove, a former
president of the National Press Club, could
set this up. This group could sponsor the
TV special mentioned above, conduct a
speaking campaign to service groups and
colleges, Issue press releases, etc.—Magruder

Have a Senator or Congressman write a
public letter to the FCC suggesting the
“licensing” of individual newsmen, le. the
airwaves belong to the publie, therefore the
public should be protected from the misuse
of these airwaves by individual newsmen.—
Nofziger

Through contacts in the ASNE and NAB,
bring up the question of a “fairness pledge”
for members—Klein. Project Manager—
Magruder.

WasHINGTON, February 24, 1971.
Memorandum For: Mr. Magruder.
From: Alvin Snyder.*

The Cronkite News wants to do a plece
on our domestic PR operation, including in-
terviews with Ed Morgan and Chuck Col-
son, In addition, they would like to fillm
any of our In-house activity in this area.

Dan Rather is being assigned to the plece,
and may make direct approaches to Messrs.
Morgan and Colson and perhaps others on
the domestic side in an attempt to set up
a filming schedule.

It appears cbvious that CBS is out to do
& job on us, and I am sure you will agree
that it would not be in our best interest to
open anything up to them. I think the only
person who should see Rather is Herb Klein.

* Note: in the original, the initials “A B"
appeared beside “Alvin Snyder™
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THE WaITE HOUSE,
Washington, August 28, 1970.
(Administratively confidential)
Memorandum for: Mr. Higby.
From: Jeb 8. Magruder.
Re: Press Objectivity.

The issue of Chet Huntley is fairly well
played out. We leaked his letter of apology
to the President and it got very good cover-
age

We will contilnue to hammer a% press
favoritism on a regular basis. We will ask
the Vice President to make this a standard
fare while he's on the stump in the Congres-
slonal campaigns.

We will keep tabs on examples of partisan
press treatment and feed them into the Vice
President (and Cabinet officers on the
stump) on a regular basis. Now that Hunt-
ley is out, he is no longer the issue. How-
ever, the general question can be kept in the
news as we find more and more examples of
unfalr treatment by the press. This will
simply be a continuing function.

THE WHITE HOUSE,

Washington, September 25, 1970.
For Herb Klein.
From Chuck Colson.
FYI—Ejyes only, please
Memorandum for H. R. Haldeman.

The following is a summary of the moet
pertinent conclusions from my meeting with
the three network chief executives.

1. The networks are terribly nervous over
the uncertain state of the law, l.e., the recent
FCC decislons and the pressures to grant
Congress access to TV. They are also appre-
hensive about us. Although they tried to dis-
guise this, it was obvious. The harder I
pressed them (CBS and NBC) th more ac-
commodating, cordial and almost apologetic
they became. Stanton for all his bluster is
the most insecure of all.

2. They were startled by how thoroughly
we were doing our homework—both from
the standpoint of knowledge of the law, as
I discussed it, but more importantly, from
the way in which we have so thoroughly
monitored their coverage and our analysis
of it. (Allin's analysis is attached. This was
my talking paper and I gave them facts and
figures.)

3. There was unanimous agreement that
the President’'s right of access to TV should
in no way be restrained. Both CBS and ABC
agreed with me that on most occasions the
President speaks &s President and that there
is no obligation for presenting a contrasting
point of view under the Fairness Doctrine
(This, by the way, is not the law—the FCC
has always ruled that the Falrness Doctrine
always applies—and either they don't know
that or they are willing to concede us the
point.) NBC on the other hand argues that
the falrness test must be applled to every
Presidential speech but Goodman is also
quick to agree that there are probably in-
stances in which Presidential addresses are
not “controversial” under the Fairness Doc-
trine and, therefore, there is no duty to bal-
ance. All agree no one has a right of “reply”
and that falrness doesn't mean answering the
President but rather is “issue oriented.” This
was the most important understanding we
came to. What is important is that they know
how strongly we feel about this.

4. They are terribly concerned with being
able to work out their own policles with re-
spect to balanced coverage and not to have
policies imposed on them by either the Com-
mission or the Congress. ABC and CES sald
that they felt we could, however, through
the FFCC make any policies we wanted to.
(This is worrying them all.)

5. To my surprise CBS did not deny that
the news had been slanted against us. Paley
merely sald that every Administration has
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felt the same way and that we have been
slower in coming to them to complain than
our predecessors. He, however, ordered Stan-
ton in my presence to review the analysls
with me and if the news has not been bal-
anced to see that the situation is immedi-
ately corrected. (Paley Is in complete control
of CBS—Stanton is almost obsequious in
Paley’s presence.)

6. CBS does not defend the O'Brien ap-
pearance. Paley wanted to make it very clear
that 1t would not happen again and that they
would not permit partisan attacks on the
President. They are doggedly determined to
win their FCC case, however; as & matter of
principle, even though they recognize that
they made a mistake, they don’t want the
FCC in the business of correcting their
mistakes.

7. ABC and NBC belleve that the whole
controversy over “answers” to the President
can be handled by giving some time regularly
to presentations by the Congress—elther de-
bates of the State-of-The-Congress-type
presentations with both partles in the Con-
gress represented. In this regard ABC will
do anything we want. NBC proposes to pro-
vide a very limited Congressional coverage
once or twice a year and additionally once a
year “loyal opposition” type answers to the
President's State of the Union address (which
has been the practice since 1966). CBS takes
quite a different position. Paley's policy is
that the Congress cannot be the sole bal-
ancing mechanism and that the Democratic
leadership in Congress should have time to
present Democratic viewpoints on legislation.
(On this point, which may become the most
critical of all, we can split the networks in a
way that will be very much to our ad-

vantage.)
CONCLUSION

I had to break every meeting. The net-
works badly want to have these kinds of dis-
cussions which they said they had had with
other Administrations but never with ours.
They told me anytime we had a complaint
about slanted coverage for me to call them
directly. Paley sald that he would like to come
down to Washington to spend time with me
anytime that I wanted. In short, they are
very much afrald of us and are trying hard
to prove they are “good guys.”

These meetings had a very salutary effect
in letting them know that we are determined
to protect the President's position, that we
know precisely what is going on from the
standpoint of both law and policy and that
we are not going to permit them to get away
with anything that interferes with the Pres-
ident’s abllity to communicate.

Paley made the point that he was amazed
at how many people agree with the Vice
President’s criticism of the networks. He also
went out of his way to say how much he
supports the President, and how popular
the President is. When Stanton sald twice
a8 many people had seen President Nixon on
TV than any other President in a comparable
period, Paley sald it was because this Pres-
ident is more popular.

The only ornament on Goodman's desk was
the Nixon Inaugural Medal. Hagerty said in
Goldenson’s presence that ABC s “with us.”
This all adds up to the fact that they are
damned nervous and scared and we should
continue to take a very tough line, face to
face, and in other ways.

As to follow-up I believe the following is
in order:

1. I will review with Stanton and Goodman
the substantiation of my assertion to them
that their news coverage has been slanted.
We will go over it point by point. This will,
perhaps, make them even more cautious.

2. There should be & mechanism (through
Herb, Ron or me) every time we belleve
coverage is slanted whereby we point it out
either to the chief executive or to whom-
ever he designates. Each of them invited this
and we should do it so they know we are not
blufiing.
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3. I will pursue with ABC and NBC the
possibility of their issulng declarations of
policy (one that we find generally favorable
as to the Presldent's use of TV). If I can
get them to issue such a policy statement,
CBS will be backed into an untenable posi-
tion.

4. I will pursue with Dean Burch the pos-
sibility of an interpretive ruling by the FCC
on the role of the President when he uses
TV, as soon as we have a majority. I think
that this point should be very favorably clar-
ified and it would, of course, have an in-
hibiting impact on the networks and their
professed concern with achieving balance.

5. I would like to continue a friendly but
very firm relationship whenever they or we
want to talk. I am realistic enough to realize
that we probably won't see any obvious im-
provement in the news coverage but I think
we can dampen their ardor for putting on
“loyal opposition” type programs.

I have detalled notes on each meeting if
you'd like a more complete report.

CrArLEs W. COLSON.

TaE WHITE HOUSE,
Washington,

TALEING PAFER—JEB MAGRUDER

1. Put someone on the Washington Post
to needle Kay Graham. Set up calls or letters
every day from the viewpoint of I hate Nixon
but you're hurting our cause In belng so
childish, ridiculous and over-board in your
constant criticism, and thus destroying your
credibility.

2. Nofziger should work out with someone
in the House a round robin letter to the Post
that says we live in Washington, D.C., read
the D.C. papers, but fortunately we also have
the opportunity to read the papers from our
home districts and are appalled at the biased
coverage the people of Washington receive
of the news, compared to that in the rest
of the country, etc.

3. Follow up on the yacht story—get some-
thing in Monday, etc. so that we can get some
mileage out of that. Also, see If you can
think of any other things to do to follow up
on it.

4. [Illegible] on his courage in pointing
out the discrepancies in the case.

THE WHITE HOUSE,
Washington, March 9, 1970.
(Confidential)
Memorandum for Mr. Magruder.

(1) I have talked with Connie Stuart about
the need to follow up on the highly inac-
curate article In the NEW YOREK TIMES
Magazine this Sunday regarding White House
social activities. There are numerous factual
errors and other very erroneous implications.
I suggested to Connie that she might want
to give the facts to another rival columnist
and let him go to town and start a battle
Also, I think we ought to get some letters
to the editors going, and show some indigna-
tion and activity on this front. They should
not be allowed to get away with this. Per-
haps you, Herb and the others can think of
some other possible points of attack.

(2) Would you please give me once every
two weeks a summary of the various hatchet-
man operations—Iletters to the editors, coun-
terattack, etc., so that I can report to the
President on the activity In this regard.

(3) We also need to be sure that the Pat
Nixon trip story keeps golng because there
won't be another such trip in the near fu-
ture. I have talked with Connie about this,
but you should follow up too. For one thing,
let’s be sure the National Committee builds
this up. I think Leonard ought to do a whole
issue on the Pat Nixon Tour, and we ought
to really push for maximum continuing cov-
erage on the things that were accomplished
from this. We could get back to the citles
where she was and get some follow up stories
on the aftermath results of her visit, etc.
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FPlease don't let this drop, and please let me
know what you are doing on it.
H. R. HALDEMAN,

TaE WHITE HOUSE,
Washington, May 6, 1970.
Memorandum for: H. R. Haldeman.
From: Jeb S. Magruder.

Here is a report on the talking paper given
to me last week:

1. We have a team of letter-writers who
are pestering the Washington Post from the
viewpolnt that was suggested.

2. I have asked Lyn Nofziger to work up
the House round robin letter to the Post.

3. We worked, as you know, on the yacht
story with Chuck Larson and the press office.
Miss Nixon and the Patricia were plctured in
MONDAY and TIME. The decommissioning
has been mentioned in several newspaper
stories and a number of columns. It was
also featured on the TODAY show and the
evening news programs. Now that it has ap-
peared in TIME, I frankly think we have
as much mileage out of it as we can get—
except to cite it from time to time as an
example of our attempts to save the gov-
ernment money.

4. We have arranged for letters to be sent
to Justice Boyle, complimenting him on
his courage In telling the Eennedy case the
way it is.*

“TEMPORARY"” TAXES BECOME
PERMANENT

Mr. BARTLETT. Mr. President, an
editorial appearing in the November 23,
1973, Mobile Register includes very im-
portant statements made by Senator
HanseN and Senator MANSFIELD concern-
ing their opposition to combating the
energy crisis by adding additional pro-
hibitive taxes to gasoline.

The distinguished Senators made two
particular points which should be re-
peated.

I agree with Senator Hansen from
Wyoming that it makes no sense to place
an extra tax on something in short sup-
ply.

Any price increases should be reserved.
to provide additional encouragement
and financial means to increase our short
supplies of domestic energy. Our citizens
are in no mood for the imposition of an-
other large tax. As pointed out by Sen-
ator MaANsFIELD, & 30 or 40 cents tax in-
crease on gasoline would mean an in-
crease in the sales tax by six or eight
times.

Mr. President, I ask unanimous con-
sent that the editorial from the Mobile
Register be printed in full in the ReEcorb.

There being no objection, the editorial
was ordered to be printed in the REcorbp,
as follows:

TEMPORARY TAXES BECOME PERMANENT

The agitation carried on by some bureau-
crats and politicians in Washington, D.C., to
seize upon the energy shortage as an excuse
for increasing gasoline taxes is running into
outspoken opposition, as it well should.

A noteworthy example in Congress is the
position taken by Sen. Clifford P. Hansen,
Wyoming Republican. In a discussion of the
gasoline tax issue on the floor of the SBenate,
he stated:

“The fact is that we do not need an extra
tax on something that is in short supply.”

He sald he stands ‘squarely with" Senate

* Note: In the original, “What Happened?"
appeared in pencil in the margin beside para-
graph 2, and “O K" appeared in pencil In
the margin beside paragrah 8. A check mark
appeared beside paragraph 4.
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Democratic leader Mike Mansfleld of Mon-
tana “in opposing the imposition of any
additional tax on gasoline, gas, fuel oil or
anything else.”

SBenator Hansen added that he knows
“there are some in the administration—not
everyone down there—who think we should
have a tax.”

His own feeling, he emphasized, is that the
Senate Democratic leader is “precisely right
in ralling against” a higher tax. “I agree with
him 100 per cent.”

Senator Mansfleld commented that he
hoped the “administration is getting the
smoke signals which are emanating from the
Senate.”

The American people in general should
hope so, too.

Mr. Mansfield spoke of “some of the ad-
ministration people” as hinting at an “in-
crease in the federal gasoline tax from 4
cents at present to 30 or 40 cents.”

That, if done, he sald, would be an “out-
rageous way of handling a shortage because,
once agaln, the imposition of a 30 to 40 cents
increase per gallon added on to the 4 cents
present gasoline tax ... would mean that the
present national sales tax would be increased
by anywhere from six to eight times.”

He predicted that Congress “would not
vote for such a tax.” Congress would commlit
an outrage against the people if it did vote
for “such a tax.”

But citizens all over the United States who
oppose higher taxes on gasoline because of
the short supply should make their opposi-
tion clear to Congress.

The absence of a strong expression of pub-
lic sentiment against increased taxes would
encourage the bureaucrats and politicians
who are agitating for increased taxes and at
the same time might play right into the
hands of those eager to see the stamp of
congressional approval placed on an increase.

The people should not lose sight of the
difficulty of getting higher gasoline taxes re-
pealed once imposed.

The talked-of Increased taxes presumably
would be called a temporary measure adopted
because of the gasoline shortage.

But the people should be alert to the fami-
llar saying that there is no such thing as a
temporary tax. It does not take a temporary
tax long, in many cases, to become a per-
manent tax.

GENOCIDE

Mr, PROXMIRE. Mr. President, in the
days of America’s struggle for independ-
ence, our Founding Fathers were con-
fronted with a challenge as imposing as
the war itself, the formation of a new
republic. Searching for the perfect form
of government, these dedicated men were
caught in the dilemma between the rights
of individual freedom and the necessity
of individual responsibility.

The American Revolution was fought
to obtain the natural rights of life,
liberty, and happiness. These were con-
cepts kindled by the writings of John
Locke and ignited in the British Com-
monwealth in the 1640’s. But the goal was
not so clear cut. For the American revo-
lutionists were inescapably heirs of the
Puritan tradition, the products of Win-
throp and his pious brethren. The quest
for freedom was tempered by this strict
sense of temporal and spiritual duty. By
the time the Constitution was penned,
however, a unique republic had been con-
structed which resolved this tension
through a revolutionary balance between
individual freedom and responsibility.

But, of paramount concern is the fact
that Washington, Franklin, Adams, and
their compatriots welded together a
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union of 13 colonies which ultimately
served the world as a model upholding
human rights and dignity. The very
words of Locke, which European intel-
lectuals had debated a generation earlier,
became reality for the American people.
Tyranny and injustice were left behind,
and a democracy predicated on the rights
of man was constituted by an independ-
ent republic.

The history of the American people
has been one of diligent support for hu-
man dignity at home and abroad. En-
riched by the legacy of Locke we have
long been in the vanguard for liberty and
justice. Today, however, we have arrived
at a moment of indecision. For over two
decades the nations of the world have
supported the Genocide Convention while
we remain idle. Tragically the United
States refrains from restating its true
commitment to human life, liberty and
happiness by not endorsing the articles
of this humanitarian convention.

The time to reawaken the principles of
Locke is long overdue and, therefore, I
strongly urge the Senate to ratify the
Genocide Convention and recommit it-
self to the most important of human
rights: The right to live.

GASOLINE RATIONING

Mr. FANNIN. Mr. President, the more
study that I do on the subject of ration-
ing the more I am convinced that Presi-
dent Nixon is absolutely correct in his
determination to use it only as a very
last resort.

One of the main causes of our current
energy shortage is the lack of incentives
for petroleum producers to bring in new
wells. Today we have only 10,000 inde-
pendents drilling for oil as compared
with 17,000 just two decades ago. Only
about one-half the money is being in-
vested in the chancy business of explora-
tion as was invested in the mid-1950’s,

If we are to have an expanded supply
of fuels, there will have to be incen-
tives. During the past two decades the
actions of our Federal Government—
and especially the Congress—has been to
control prices and suppress profits which
are essential to encourage exploration.

If we ration gasoline, we will be doing
nothing to increase our gasoline supply.
In fact, we may prolong the crisis
through rationing.

The Arab nations already have made it
clear that even if the Mideast peace is
restored to their satisfaction, there will
continue to be severe limitations on the
amount of petroleum they will export.
In other words, the crisis we face will not
be shortlived; it will be chronic unless we
can develop our own energy resources to
meet our needs.

So the only rational solution to our
problem is to allow our fuel producing
industry to earn the profits which will
encourage investment in exploration.

Rationing would be counterproduc-
tive and additional gas taxes likewise
would not be the answer. Our free mar-
ket system works pretty good if we do
not allow the Government to boteh it up.
I think that it would respond if we
would take the lid off of gasoline prices
and if we would move immediately to de-
regulate the price of natural gas.
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Aside from this, rationing presents so
many problems that it is almost incon-
ceivable that we could come up with a
system that would be both equitable and
effective in today’s complex society. In
yesterday's Washington Post there was
an interesting article by J. W. Anderson
delving into the many questions and in-
evitable inequities that rationing causes.

Mr. President, I ask unanimous con-
sent to have this article printed in the
REecorp so that those of my colleagues
who are so enthusiastic in their support
for immediate rationing can ponder some
of the questions.

There being no objection, the article
was ordered to be printed in the Recorn.
as follows:

How FAIR Is RATIONING?
(By J. W. Anderson)

Rationing gasoline, the argument goes, is
fairer than rising prices. A surtax on gaso-
line, to cut consumption, would hurt the
poor. The administration is deeply divided
on the issue. The economists in the Treasury
and the Council of Economic Advisers favor
8 stiff surtax, perhaps as much as 40 cents
a gallon. The politicians in the other agen-
cles are generally horrified by the idea and
lean strongly to rationing with books and
coupons as in World War II. President Nixon
is going to have to make up his mind soon,
for even an immediate decision could hardly
put a ratloning system into actual operation
before March.

Since the issue is fairness, a lot depends
on the way a rationing system would actu-
ally work. The dilemmas are clear enough,
The more closely you look at the structure
of a rationing scheme, the less obvious it
becomes that a rationing Is necessarily and
absolutely fairer than even a stiff surtax.

The first question is whether to give ra-
tlon books to cars, or to drivers—or, per-
haps, to everybody. Suppose that three
households, side by side in the same block,
have roughly the same commuting pattern.
The first is a bachelor with a car. The sec-
ond is a couple with three children, all over
16, with three cars. The third is also a cou-
ple with three children over 16, but they
have only one car. How do you distribute
the ration books?

If families get a book for each car, that
glves the second family three times as
much gas as the third family. That’s fair-
ness? It only encourages people to buy cars
(including as in World War II, wrecked
cars) to get the books. But if you give a
ration book to each driver then both of the
familles with children have five times as
much gas as the bachelor. But they don't
have five times as many errands or five times
as much shopping to do. That doesn’t seem
fair, either. And then what about the peo-
ple, of whom there are thousands in every
big city, who have driver's licenses but no
cars? Many of them occasionally rent cars.
Are they going to be cut in, or cut out?

Before you make up your mind on those
choices, consider the next one, which is even
worse. Should the ration coupons be trans-
ferable? In other words, should it be legal
to sell them? A legal market—ecall it a “white
market"—eliminates the otherwise inevit-
able black market. More important, it res-
cues the government from the necessity of
entangling itself, as it did in World War II,
in literally hundreds of categories and sub-
categories of users, with hair-splitting dis-
tinctions among degrees of need and hard-
ship. With a white market, everybody would
get a basic weekly ration. People who use
less could sell coupons. People who need
more can buy them at the going price.

But hold on a minute. If the coupons
are saleable, then they are in fact money.
By mailing out the ration books, the gov-
ernment is distributing a subsidy that can
be used to buy gas or, through the white
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market, to buy anything else. (Let's try to
avold frivolous suggestions about using gas
coupons to solve the energy shortage and
reform the welfare system simultaneously.)

If the government is going to start hand-
ing out cash subsidies in the form of gaso-
line ration coupons, how can it possibly
justify limiting them to drivers? If our
purpose is fairness, then surely people who
do not drive have the same right to this
subsidy as the drivers. That takes us back
to the first question. Perhaps we have to
give ration books to all citizens over 16 years
old. But the more people who get books, the
less gasoline each book is going to be worth
and the more coupons will have to be bought
and sold on the market.

World War II rationing does not offer any
very useful guide for the experience on
which we may shortly have to embark. There
are nearly three times as many cars in the
country today as in 1940. The average Ameri-
can car, having grown steadily bigger and less
efficlent, gets 30 to 40 per cent less fuel
mileage today than it did in 1940. Since the
war, we have bullt vast suburban subdivi-
sions miles from any shops or public trans-
portation. We have built whole industries,
from resorts to roadside restaurants, that de-
pend on the automobile.

During the war, the basic A ration was four
gallons a week. To get more, drivers had to
prove need. Government officials belleve that
by next March we shall have to get con-
sumption down to an average of about 10
gallons a week for each of our 90 million
private cars. That would pull our national
demand down by about one-fourth of our
current level.

Fuel oil for home heating is also going to
have to be rationed, of course, but here there
is no need for ration books or coupons. Dis-
tributors will simply deliver somewhat less
to each house than they did last winter. If
you run out, it's your own fault.

But what about the houses heated by gas
or electricity? What about the oil-heated
house whose owner installs a couple of elec-
tric space heaters, or leaves the oven on? The
only solution in sight is a very heavy tax
on each household’s utility bill for any gas or
power beyond the amounts that it used last
year. But that would require new legislation,
and that legislation is still a long way off.

The cutbacks will assume that the house-
holder is turning his thermostat down six
degrees. If the average setting was 74 de-
grees, it will have to go down to 68. But
what about the family that has always kept
the house cool? If it was down to 68 last
winter, will it have to go now to 627 Is it falr
that the family that has always been econom-
ical must now suffer unusual cold, compared
with 1ts more wasteful neighbors? By the end
of the winter, fairness is likely to have joined
the long list of commodities in shortage.

A TRIBUTE TO SIDNEY BLACKMER

Mr. ERVIN. Mr. President, with the
recent death of Sidney Blackmer, the
State of North Carolina lost one of its
most exemplary sons. He was a brilliant
actor, a classmate and close friend of
mine, and a lifelong friend of the State
in which he was born.

He was a leader in the truest sense of
the word. Appearing in more than 200
movies, 40 plays, and numerous televi-
sion productions, he achieved a national
reputation that culminated with his re-
ceipt of the Tony Award for best actor
of 1950 for his performance in the Broad-
way play, “Come Back Little Sheba.” His
career spanned more than 50 years, and
his versatility as an actor was seldom
matched.

But his leadership extended beyond the
acting profession. He was very active in
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a number of charities, most notably the
Muscular Distrophy Association of Amer-
ica. In his home State, he played an im-
portant role in the development of the
North Carolina School of the Performing
Arts, and saw it become the fine institu-
tion that it is today. Though he was an
actor of national repute, he never forgot
his loyalty for the State, and he partici-
pated actively in a wide variety of state-
wide functions.

North Carolina is proud of its son,
Sidney Blackmer, and I join my fellow
citizens and the acting community in
mourning the loss of a great man. I ask
unanimous consent that the obituary
that appeared in the New York Times be
printed in the RECORD.

There being no objection, the obituary
was ordered to be printed in the Recorp,
as follows:

SNEY BrackMER DIES AT T8; WoN ToNY

FOR “SHEBA"”

Sidney Blackmer, the actor, died last eve-
ning at the Sloan-Eettering Institute for
Cancer Research, 410 East 68h Street. He was
78 years old and lived at 100 Central Park
South with his wife, the former Suzanne
Kaaren.

Mr. Blackmer was a leader in his profession.
He was a founder of the Actors Equity As-
sociation and took a major role in the bitter
actor-manager struggle of 1919,

He was a member of the national execu~-
tive board of the American Federation of
Television and Radio Artists and president of
Theater Authority, the clearinghouse for
benefit performances.

He was a member of The Lambs and The
Players, the two major clubs for actors in
this city.

He also found time to serve as a national
vice president of the Muscular Dystrophy As-
sociation of America, the organization that
recently put on a national telethon headed
by Jerry Lewis that ralsed milllons of dol-
lars to fight the crippling disease.

INVOLVEMENT IN PARTS

From his acting debut with Pearl White
in “The Perils of Pauline” to his last major
role as Ruth Gordon’s husband in “Rose-
mary's Baby"—a span of 55 years—Mr,
Blackmer always approached his parts with
great serlousness.

For his first starring Broadway role, as an
awkward young Virginia woodsman in the
play “The Mountain Man,” Mr. Blackmer
prepared by living, for the summer of 1921,
unannounced and uninvited, with the iso-
lated mountain people of the northern
Georgia, studying their dress, their speech,
even the expressions in their eyes.

Nearly 30 years later, when he was play-
ing Doec, Shirley Booth’s alcoholic husband
in the Willima Inge drama “Come Back,
Little Sheba,” Mr. Blackmer threw himself
into the character's drunken scenes with
such relish that during the run of the play
he suffered two broken ribs, a sprained ankle,
& bloody nose, and severe bruises on his legs
and chest.

He won both the Donaldson Award and the
Antoinette Perry (Tony) Award as best actor
of the 1950 season for that role, the critical
high point of his career.

However, Mr. Blackmer was probably bet-
ter known to the general public for his char-
acterization of Theodore Roosevelt, whom he
played 10 times in plays and movies includ-
ing “The Rough Rider.”

With the right pair of glasses and a little
makeup, Mr. Blackmer bore a startling re-
semblence to President Roosevelt. “It was
my father,” Alice Roosevelt Longworth, Mr.
Roosevelt's daughter, remarked after seeing
one of Mr. Blackmer's performances.

In all, Mr. Blackmer appeared in more
than 40 Broadway plays, 200 movies, and
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numercus television dramas. He played op-
posite nearly every leading lady of his era,
from Shirley Temple (he was her adopted
father in “Heidi"”) to Helen Hayes, Eva La-
Gallienne and Tallulah Bankhead.

Mr. Blackmeér was born in Salisbury, N.C.
on July 13, 1895. He planned to be a lawyer,
but was more attracted to football at the
University of North Carolina, where he was
the star of the team. He went to Europe for
a year, tried in vain to enlist in the Army, re-
turned to college and graduated in 1915. He
held a B.A. and an LL.B. from North Carolina,
He eventually did spend two years as a lieu-
tenant in the field artillery in World War I.

Mr. Blackmer's debut on the New York
stage was In “The Morris Dance” in Febru-
ary, 1917. His marriage to Lenore Ulric, an
actress, created a sensation in 1928. They
were divorced in 1939. Three years later he
married Miss Kaaren, also an actress. They
had two sons.

CONTROLLING THE BUDGET

Mr. BROCK. Mr, President, the end
of the year is rapidly descending upon
us, and we have remaining many impor-
tant matters which should be considered
before the end of the session. One of
those very important issues is that of
controlling the budget. I feel Congress
should act as quickly as possible upon
the measures which would give the Con-
gress control over the budgetmaking
process again, and the action should
come immediately. While inflation con-
tinues, it is easily pointed out that the
main contributing factor in creating
that situation is excessive Government
spending. We must quickly enact legis-
lation to put a halt to this excess spend-
ing, and give the Congress a tool to keep
tabs on spending, and also set priorities
for our Nation. The Memphis Commer-
cial Appeal, in an editorial on November
11, 1973, pointed out the need for quick
action by the Congress, and I would ask
unanimous consent that this editorial be
printed in the RECORD.

There being no objection, the editorial
was ordered to be printed in the Recorb,
as follows:

CONTROLLING THE BUDGET

Prospects for legislation to give Congress
control over the federal budget are brighter
now than they have been in a long time.
It looks as though both houses will get
around to action on this subject before the
end of this year.

It has taken a lot of study to work out
an acceptable plan. Work began early this
year and the first recommendations for re-
form came out of the joint study commit-
tee in April.

With some prodding by representatives
such as Jamie Whitten (D-Miss.), the proj-
ect has now been pretty well whipped into
shape.

What was needed and what the new legis-
lation proposes, is some realism in the busi-
ness of putting together spending and tax-
ing measures during each session.

Both the House and Senate billls under
consideration would set up a congressional
offi~e of the budget. That in itself s some-
tLing that long has been needed. It was a
function which Congress never should have
transferred to the executive branch.

The bills also call for the formation of
budget committees in both houses. The

members of those committees would be selec-
ted from the Appropriations Committee, the
Ways and Means Committee, and the legis-
lative committees. The chairmanship would
be rotated between the three groups.

Bills calling for new or enlarged govern=-
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mental programs would have to be passed by
March 31 each year.

Then by May 1 a resolution would have to
be passed establishing congressional targets
on toial outlays, total revenues, the level of
public debt and the amount of the surplus
or deficit considered necessary. Later in the
summer a second resolution would be called
for to fix the final spending and revenue
totals.

Through a process of accumulation, the
old system of voting appropriations willy-
nllly would be ended and a single measure
giving the grand total of appropriations
would be presented. Then the taxing com-
mittees would be called upon to make any
necessary reconciliations.

If Congress falls to enact a budget recon-
cillation bill, or enacts a bill not in con-
formity with the budget outlays and revenues
approved In the second resolution, the budget
committee would have the power of making
proportionate reductions, by line item, in
the spending proposals to keep the budget in
proper balance.

This whole plan would give Congress con-
siderably more power over the budget than
it now is able to exercise.

But with that new power will come new
responsibilities that will require greater dis-
cipline in Congress than it has sometimes
displayed in the past.

The plan can work. It will work if Con-
%rgess abldes by what it decldes needs to be

ne.

THE ATTORNEY GENERAL SALARY
BILL

Mr. McINTYRE. Mr. President, yes-
terday I voted against S. 2673, the bill
which lowers the salary of the Attorney
General to pre-1969 levels. The purpose
of this bill, of course, is to eliminate the
Constitutional ineligibility of the dis-
tinguished Senator from Ohio to as-
sume the office of Attorney General

When and if the nomination of my
friend, BiLL SaxeE, comes before the Sen-
ate, I will reluctantly vote against con-
firmation. I feel it is important to explain
the reasons for these votes.

The constitutional obstacle is clear:

No Senator or Representative shall, during
the Time for which he was elected, be ap-
pointed to any civil office under the Author-
ity of the United States, which shall have
been created, or the Emoluments whereof
Elllxann have been Increased, during such
time.

Mr. President, much has been said
and written about the purpose and intent
behind this clause of the Constitution,
and I shall not repeat those arguments.
The issue resolves to these basic ques-
tions: Can Congress remove a clear con-
stitutional prohibition by in effect re-
pealing the law which created the bar-
rier in the first place? And, is it proper
to inquire into the Founding Father's
intent in writing this clause of the Con-
stitution?

Personally, I believe that the answer
to both questions is “No.” I recognize the
accepted principles of construction that
allow an expansive view of many clauses
of the Constitution. However, I do not
believe that these principles apply to the
so-called mechanical clauses. For exam-
ple, article I, section 3, clause 3 states:

No person shall be a Senator who shall not
have attalned to the Age of thirty years. . ..

Let us assume that this provision was
intended to insure that all Senators
possessed the degree of maturity re-
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quired for their duties. I do not think
any constitutional scholar could serious-
ly argue that if it could be shown that a
particular senatorial candidate who had
not reached the age of 30 was as
mature as a 30-year-old, he would
therefore be eligible.

I view the clause which disqualifies
Senator Saxse from assuming the Attor-
ney Generalship in the same light, and
hence do not feel that S. 2673 can be used
gs a vehicle to overcome the disqualifica-

on.

Regardless of my personal interpreta-
tion of the Constitution, there is another
compelling reason for voting against the
nomination of the distinguished Senator
from Ohio. The debate has shown a great
deal of disagreement among experts as to
the constitutionality of the appointment.
Whatever the ultimate constitutional de-
cision, the uncertainty surrounding this
most important position which would be
created by the appointment of BiLL
Saxse would come at a time when our
Nation can least afford it.

Even with expedited court challenges,
the authority of the Attorney General
and his office would be in doubt for sev-
eral months at a minimum. We are in
the midst of unprecedented inquiries
and investigations into the conduct of
public officials. Completion of these in-
vestigations is an essential first step in
restoring a measure of public trust in
their Government. Any further delays or
uncertainty in the activities.of the Jus-
tice Department and the Special Prosecu-
tor will only add to this already too
serious crisis of confidence.

And so I have reluctantly concluded
that I must oppose the expected nomi-
nation of BiLL Saxse to be Attorney Gen-
eral of the United States. He has been a
valued and respected colleague, and it is
indeed unfortunate that this relatively
obscure constitutional disqualification
exists. I, for one, would welcome the pres-
ence of his independent mind, sense of
fair play and willingness to speak with
candor in an administration marked by
secrecy and blind loyalty. However, the
constitutional prohibition, and the un-
certainties which would result from the
appointment, will force me to vote
against his confirmation.

NATIONAL SECURITY

Mr. CASE. Mr. President, all of us, I
believe, are deeply concerned when we
hear the claim of “the national security”
raised as a justification for an illegal or
a wrong action taken by a public official.
Citizens have been followed about, pri-
vate offices have been broken into and
files and papers ransacked, telephone
lines have been bugged without judicial
warrant. And, more recently, the claim
of national security has been asserted in
the courts as a justification for not tell-
ing the truth under oath.

Several Senate committees concur-
rently are examining the broad issue of
official lawlessness and the damage
wrought by it on our political system.
I am sure many Members will be inter-
ested in a brief, filed by the Special Pros-
ecutor, Mr. Leon Jaworski, in the U.S.
District Court for the District of Colum-
bia, which discusses whether “the in-

November 29, 1973

cantation ‘national security’ creates a
unique immunity from eriminal prosecu-
tion.”

Mr. President, I ask unanimous con-
sent that the Government’s Memoran-
dum in Opposition to Defendant’s Mo-
tion To Dismiss Indictment, filed on
November 12, 1973, in the case of the
United States against Egil Krogh, Jr., be
printed in the REcorD.

There being no objection, the memo-
randum was ordered to be printed in the
Recorb, as follows:

[U.S. District Court for the District of

Columbia, Criminal No. B57-73]

UNITED STATES OF AMERICA VERsSUS EGIL

ErocH, JR.

GOVERNMENT'S MEMORANDUM IN OPPOSITION
TO DEFENDANT'S MOTION TO DISMISS IN-
DICTMENT
The United States submits this memo-

randum in opposition to the motion filed by

defendant to dismiss the two-count indict-
ment against him for knowingly making
false material declarations in a proceeding
ancillary to a grand jury in violation of
18 U.B.C. § 1623.
STATEMENT

On October 11, 1973, the grand jury re-
turned a two-count Iindictment alleging
that, while under oath and while testifying
in a proceeding before and ancillary to a
grand jury, defendant had knowingly made
materially false declarations denying that he
knew of certain travel by E. Howard Hunt
(Count I) and G. Gordon Liddy (Count II).
The relevant allegations of the indictment,
together with the afidavits of John W. Dean
III, Earl J. Silbert, and Donald E. Campbell
annexed hereto as Exhibits A, B, and C re-
spectively, must be taken as true for pur-
poses of passing on defendant’'s motion.
Taken together, these allegations and aver-
ments show that in conducting an investi-
gation to determine whether convicted Wa-
tergate burglars Hunt and Liddy were act-
ing under the direction or with the knowl-
edge of other persons, in or out of govern-
ment service, it was material for the grand
jury to ascertain what thelr travel activ-
ities had been in the period shortly before
the break-in. Defendant at the time was a
member of the White House staff, was a for-
mer superior of Hunt and Liddy, and was
one of the persons whose testimony was
sought by the grand jury. Under arrange-
ments made with then Counsel to the Presi-
dent John W. Dean III, defendant, (and
other White House staff members) agreed to
give sworn testimony before the Assistant
United States Attorneys conducting the
grand jury proceeding under conditions
duplicating, as nearly as possible, the con-
ditions under which a witness would phys-
ically appear Iin the grand jury room. The
procedure was arranged in order to prevent
possibly unfair publicity that might have
adversely affected senior public officials. The
proposed procedure was explained in advance
to the grand jury and the grand jurors were
told that, after the testimony was taken it
would be presented to them, and that they
would have an opportunity to have further
questions asked, elther under the proposed
arrangement or in the grand jury room.

‘The Counsel to the President expressly ad-
vised defendant that his sworn testimony
was being taken for presentation to the
grand Jjury conducting Watergate-related
matters. On August 28, 1872, defendant ap-
peared at the Department of Justice, with
counsel, to glve testimony under this ar-
rangement. In accordance with the normal
conditions attending a grand jury Investi-
gation, counsel was excluded from the room,
defendant took the oath, oral questions were
asked by the Assistant United States Attor-
ney, and a court reporter transcribed the
proceedings. During the week of September
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15, 1972, the transcript was duly read in its

entirety to the grand jury.

On September 15, 1872, the grand jury in-
dicted Hunt, Liddy, and five of their subordi-
nates (McCord, Barker, Gonzalez, Sturgis, and
Martinez) in connection with the Watergate
break-in (D.D.C. Crim. No.. 1827-72). No
higher officials were indicted. The grand jury’s
investigation into this matter was only re-
sumed In March 1973, after all seven of those
defendants had been convicted, McCord had
come forward to admit that higher govern-
ment and campaign officlals had been in-
volved in the Watergate affair, and each of
those defendants was ordered to testify be-
fore the grand jury under use immunity.

The facts relevant to defendant’s alleged
“retraction” defense are described in part III
of this Memorandum.

1. DEFENDANT’S FALSE DECLARATIONS WERE MADE
TUNDER OATH IN A PROCEEDING BEFORE OR AN-
CILLARY TO A GRAND JURY OF THE UNITED
STATES AND HENCE FALL WITHIN THE COVER-
AGE OF 18 US.C. § 1623
Defendant’s first ground for urging the dis-

missal of the indictment is his claim that the

examination in which his allegedly false dec-
larations were made was not a proceeding
covered by 18 U.S8.C. § 1623. That statute by
its express terms applies to false material dec-
larations which are made “under oath in any
proceeding before or anclllary to any court

or grand jury of the United States . . .” 18

US.C. § 1623(a). As was set forth above, de-

fendant was deposed pursuant to an arrange-

ment arrived at between the prosecution and

White House officlals, whereby White House

aldes whose testimony was sought by the

grand jury would be examined at the Depart-
ment of Justice in lleu of physically appear-
ing before the grand jury. This arrangement
was not made to serve any interests of the
prosecutors, but rather to accommodate the
concerns of the potential witnesses that their
appearance at the court house would gen-
erate unwarranted publicity. Defendant him-
self was told of this arrangement and of the
purpose and intended use of the proposed
testimony. This testimony was given under
grand jury conditions, and he was placed
under oath by a duly authorized court re-
porter. The transcript of his testimony was
actually read to the grand jury. It is the
government's contention that these circums-
stances surrounding defendant's testimony
clearly establish that it was a “proceeding
before or ancillary to a grand jury of the

United States” within the meaning of Section

1628, and hence that his false declarations

made during that proceeding constitute a

violation of law. Neither the legislative his-

tory of Section 1623, nor any principles of
statutory construction warrant a different
conclusion,

A. The legislative history of Section 1623
provides no support for the argument that
defendant’s examination was not a proceed-
ing within the meaning of the statute.

Section 1623 was enacted as Title IV of
Pub. L, 91-452, the Organized Crime Control
Act of 1970. The phrase “proceeding before or
ancillary to any court or grand jury” appears
not only in Section 1623, but also in three
other provisions of that Act: 28 U.S8.C, § 1826
(recalcitrant witnesses); 18 U.S.C. §§ 6001,
6002 (lmmunity). Nowhere in the history of
the Act, however, iIs there any indication of
Congressional attempt to define or delimit
the activities that fall within the coverage of
the phrase.

This exchange between Senator McClellan
and Assistant Attorney General Wilson, dis-
cussed at pp. 5~6 of the Defendant's Memo-
randum of Points and Authorities, is some-
what {lluminative, for it demonstrates that
the words “ancillary to" were added to the
draft of Section 1623 following Mr. Wilson's
observation that the statute as originally
drafted would not have covered such things
as “pretrial depositions, afidavits, and cer-
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tificates.” Hearings on S. 30, etc. Before the
Senate Judiciary Subcommitiee on Criminal
Laws and Procedures, 91st Cong., lst Sess.
379 (1969). Both the addition of the word
“ancillary,” and Senator McClellan’s letter
to Mr. Wilson (Senate Hearings at 409) in-
dicate that Congress intended that the ex-
panded perjury provisions of Section 1623
are to be available when false testimony is
given for use in a judiclal proceeding, and
not only when the declarations are physi-
cally in the court room. Notably, Senator
McClellan’s letter indicated that Congress
had intended that result even prior to the
addition of the *“ancillary” language. No
basis appears either in logic or the legis-
lative history for imposing the interpreta-
tion that Section 1623 was not similarly in-
tended to be available for prosecuting know-
ingly false statements given for use in a
grand jury. Certainly such an interpretation
is not required merely because Congress did
not expressly consider p such as
the defendant's deposition. “]JI]t is no bar
to interpreting a statute as applicable that
‘the question which is raised on the stat-
ute never occurred to the legislature.’”
Eastern Airlines, Inc. v. C.AB, 354 P. 2d
507, 511 (D.C. Cir. 1965) 2

Furthermore, the wording of the immunity
statutes enacted as Title IT of the Organized
Crime Control Act provides some indication
that Congress intended Section 1623 to apply
to proceedings “ancillary” to a grand jury,
as well as those anc to a court. The
basic immunity statute, 18 U.8.C. § 6002, re-
fers to a witness in a “proceeding before or
ancillary to” (1) a court or grand jury, (2)
an agency, (3) elther House of Congress, or
a Congressional committee. Of the succeed-
ing specific immunity statute, however, only
Section 6003, that dealing with immunity
for court and grand jury proceedings refers
to proceedings “before or ancillary to"” those
bodies; Sections 6004 and 6005 are respec-
tively limited solely to proceedings “before”
an agency, or “before” Congress or Congres-
sional committees. This companion legisla-
tion to Section 1623 Indicates that when Con-
gress wished to restrict the applicability of
a statute to proceedings “before” a body, it
did so with clear language. Since no language
liimts coverage under Section 1623 to pro-
ceedings “before”, as distinguished from
“ancillary to” a grand jury, there is no rea-
son to impute to Congress an intention to
restrict its coverage in that way. Cf. United
States v. Fabrizio, 385 U.S. 263 (19686).

B. As a matter of statutory construction,
defendant’s examination was a “proceeding
. . . ancillary to . . . a grand jury"” within the
meaning of 18 US.C. § 1623.

As the defendant has observed In his Mem-
orandum of Points and Authorities, general
principles of statutory construction require
that the word “proceeding” in Section
1623(a) “must be gilven its plain meaning
unless that meaning would lead to ‘absurd
or futile results.’"” Defendant's Memoran-
dum, p. 7. As he notes, the Supreme Court
has stated that *“. . . legislation when not
expressed in technical terms is addressed to
the common run of men and is therefore
to be understood according to the sense of
the thing, as the ordinary man has a right
to rely on ordinary words addressed to him.”
Addison v. Holly Hill Fruit Products, Inc., 322
U.S. 607, 618 (1944), What the defendant has
disregarded, however, is precisely the ordi-
nary non-technical meaning of the word
“proceeding”. The examination . . . was con-
ducted under formal circumstances. While
the defendant was under oath, his counsel
was excluded from the room, and a cour:
reporter transcribed the questions and an-
swers for presentation to the grand jury.
Certainly a man of common Iintelligence
would understand that the deposition was a
“proceeding”.

Footnotes at end of article.
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In contending that the term “proceeding
applies only to those hearings for which
there is explicit statutory provision, it is the
defendant who is attempting to add or sub-
tract, delete or detract from the congres-
sional purpose as expressed in the words of
Section 1623. Cf. 62 Cases of Jam v. United
States, 340 U .S. 593, 506 (1951). Defendant's
assertion that whenever the word appears in
Title 18 of the United States Code it contem-
plates an action for which there is statutory
authority 1s both extravagant and irrele-
vant.?

In interpreting “proceeding” as the term
is used in BSection 1623, the question i8
whether the phrase “proceeding before or
ancillary to any . .. grand jury” requires a
reference to statutorily prescribed modes of
handling its business. In the case of a grand
Jjury, it would seem that the phrase cannot
have as restricted a meaning for there are
no statutorily prescribed procedures appli-
cable to grand jury proceedings. The number
of grand jurors and the manner of their se-
lection are fixed by statute. The quorum for
returning an indictment is set forth In Rule
6 of the Federal Rules of Criminal Procedure.
Aside from these strictures, however, Rule 6
is silent. Indeed, it has long been settled that
the grand jury, convened as a body of lay-
men, operates “free from technical rules.”
Costello v. United States, 350 U.S, 350 (1956).
Unlike pre-trial depositions, for which ex-
plicit statutory authority might be necessary
to secure the attendance of witnesses and
to preserve testimony which could be intro-
duced as evidence in court, there is no need
for a provision specifically authorizing the
taking of depositions to be used as evidence
before a grand jury. especially by consent of
the witness. A grand jury is free to indict on
hearsay evidence, of course. Costello v
United States, supra. And for similar reasons
the grand jury may devise and follow flex-
ible procedures to secure the evidence it
needs, subject only to the implicit restric-
tions of the Constitution, statutes and rules.
That kind of flexibility was involved in two
recent declsions of the BSupreme Court,
where the Court upheld the grand jurys
power to compel a witness, under subpoena,
to give evidence (voice and handwriting ex-
emplars) outside of the grand jury room to
a “designated agent” of the grand jury who
was to receive It and transmit it to the grand
Jury. United States v. Dionisio, 410 US. 1
(1973); United States v. Mara, 410 U.S. 18
(1973).

Furthermore, the' fact that there is no ex-
plicit statutory authorization for defend-
ant's deposition does not indicate that this
proceeding was an “invention of the mo-
ment,” as argued by the defendant, even if
that characterization would be relevant. A
similar course had been followed by the gov-
ernment in obtaining the testimony of for-
mer Speaker of the House John McCormack
for use by the grand jury in the prosecution
of Martin Swelg and Nathan Volshen, and
was found permissible by the Second Circuit.
See United States v. Sweig, 441 F.2d 114
(1971). Nor would recognition of defendant's
deposition as a “proceeding before or ancil-
lary to a grand jury" grant a “roving com-
mission” for United States Attorneys to
take depositions at their whim, for as rec-
ognized in Sweig and Costello, it 1s already
a permitted practice to submit a witness’
deposition to a grand jury in lieu of an ap-
pearance by the witness himself, The present
case in no way involves the question of the
power of the prosecutor to compel a witness
to submit to a deposition rather than ap-
pear physically before the grand jury. The
only effect of a finding that depositions such
as the defendant’s fall within the coverage
of Bection 1623 is to subject the witness to
the same criminal sanctions for his false
declarations that he would have faced had
he appeared before the grand jury instead




38584

of participating in the arrangement worked
out for his convenience.

In sum, then, the deposition testimony
given by defendant was clearly given In a
“proceeding before or ancillary to" the
grand jury within the plain terms and nat-
ural intent of Sectlon 1623. The motion to
dismiss, based on the contrary proposition,
must be denied.

IOI. DEFENDANT IS NOT IMMUNE FROM CRIMINAL
PROSECUTION FOR ENOWINGLY MAKING
FALSE DECLARATIONS

Defendant next claims that he is Immune
from federal criminal prosecution because,
at the time of his false testimony, he was
employed as a federal officer and was alleged-
ly acting within the scope of his employ-
ment. The contention is, in defendant's
words:

It is well settled that a federal officer is
immune from prosecution for acts done in
his capacity as a federal officer within the
scope of authority. (Memorandum in Sup-
port of Motion to Dismiss, pp. 9-10).

Nothing could be less “well settled”, for
defendant’s proposition of law is simply
wrong.

Defendant cites no cases directly on point
although he does purport to find support
in two different kinds of immunity: The
limited immunity for federal officers from
state criminal prosecution based on acts per-
formed as part of their officlal duties, e.g., In
re Neagle, 135 US. 1 (1890); and the im-
munity from civil damage suits afforded as a
protection against vexatious suits brought
by private Individuals challenging discretion-
ary acts performed by a federal officer with-
in the “outer perimeter” of his authority,
e.g., Barr v. Mateo, 360 U.S. 564, 575 (1959).

Certainly neither of these Immunity doc-
trines lends support to his novel suggestion
of immunity from federal criminal prosecu-
tion. The Neagle doctrine is a reflection of a
longstanding legislative policy protecting
federal supremacy and holds that states shall
have no power to subject federal officers to
criminal prosecution for the performance
of duties imposed by federal law.® But in this
case an important premise of Neagle and its
extensive progency ‘—that protection of the
interests of the federal government cannot
be relegated to potentially hostile state au-
thorities, see Neagle, 135 U.S. at 61—is miss-
ing since defendant is being prosecuted by
federal authorities not for upholding federal
law but for violating it.

Similarly, Barr v. Mateo affords no predi-
cate for the absolute protection defendant
seeks against the criminal consequences of
his false testimony. The civil immunity at-
taches only “to discretionary acts at those
levels of government where the concept of
duty encompasses the sound erxercise of dis-
cretionary authority” Barr v. Mateo, supra,
860 U.S. at 575 (emphasis supplied). As the
Court put it in Spalding v. Vilas, 161 U.S.
483, 408 (1896), even clvil immunity is not
available when an officlal acts in excess of
his authority:

‘We recognize a distinction between action
taken by the head of department in refer-
ence to matters which are manifestly or
palpably beyond his authority, and action
having more or less connection with the gen-
eral matters committed by law to his control
or supervision.

In the case at bar, defendant’s decision to
perjure himself amounted to a determina-
tion that the evidence being sought on be-
half of the grand jury should be withheld on
grounds of national security—withheld in
other words, as a secret of state. The courts
of this circuit have only recently emphasized
the traditional principle that the determina-

Footnotes at end of article,

CONGRESSIONAL RECORD — SENATE

tion of whether evidence, even secrets of
state, may lawfully be withheld from the
grand jury has never been committed to the
discretion of executive officials, but rests, as
it always has, with the courts upon a proper
and explicit claim of privilege. Nizon v.
Sirica, F.2d — (D.C. Cir., No. 73-1982,
declded October 12, 1973) (slip op. at 20-33).
See also United States v. Reynolds, 345 U.S.
1 (1953); Committee for Nuclear Respon-
sibility v. Seaborg, 463 F.2d 788, 7984 (D.C. Cir.
1971) 8

The circumstances in which defendant
found himself on August 28, 1972—called
under oath to provide testimonial evidence
for the grand jury’s use—left no room for
the exercise of any discretion. Cf. Nizon v,
Sirica, supra; Bivens v. Siz Unknown Named
Agents of the Federal Bureau of Investiga-
tion, 456 F. 2d 1839 (2d Cir. 1972) (police
conduct in making an arrest). If the infor-
mation defendant was asked to provide was
not a secret of state or covered by some other
valid governmental privilege, the defendant
had no discretion but was bound to answer,
and to answer truthfully. If the information
was a validly privileged secret of state, as
defendant claims, his duty—again leaving
no room for discretion—was to assert the
privilege and to decline to answer pending
the court’s resolution of the question of
privilege. See United States v. Reynolds,
supra; Nizon v. Sirica, supra. In the secrecy
of the deposition he could have easlly in-
voked that privilege without any real fear
that the mere refusal to respond to a pre-
liminary question, innocuous on its face,
would imperil national security. But under
no circumstances was defendant entitled to
answer falsely and thereby simultaneously
mislead the grand jury as well as determine
the validity of the asserted privilege for
himself.

As the Supreme Court sald in Bryson v.
United States, 396 U.S. 67, 72 (1969):

Our legal system provides methods for
challenging the Government’s right to ask
questions—lying is not one of them. A citi-
zen may decline to answer the question, or
answer it honestly, but he cannot with tm-
punity knowlingly and willfully answer with
a falsehood *

The central dificulty with defendant’s im-
munity claim 1is that it requires him to take
the position that there are situations in
which an intentional violation of the federal
criminal laws? that protect the integrity of
the judicial process falls within the scope of
& White House staffer's dutles. Defendant
seems to recognize this difficulty. As he ob-
serves, somewhat diffidently:

It seems strange to suggest that perjury
would be within the scope of authority of
a federal officer acting in his official capacity.
This notion is, of course, wholly at odds
with the Neagle and Barr v. Mateo immunity
doctrines. As we pointed out supra, the
Neagle immunity is only against state prose-
cution and even there is only applied when
an officer is upholding, not violating, federal
law.® Reliance on that doctrine therefore begs
the crucial question of whether lying under
oath can ever be within the scope of a federal
official’s duties.

The doctrine of Barr v. Mateo is even fur-
ther off the mark. One of the fundamental
premises of providing civil immunity, de-
signed to insulate agalnst groundless law-
suits by disgruntled private individuals, is
that it will not have the effect of encourag-
ing officlal lawlessness, precisely because
criminal sanctions for official misconduct re-
main in full force. As Judge Hand wrote in
his landmark opinion in Gregoire v. Biddle,
177 F. 2d 579, 581 (2d Cir. 1949), while public
policy calls for civil immunity,

There must indeed be means of punishing

November 29, 1978

public officers who have been truant to their
duties.

Thus, our law has never accepted the per-
nicious premise that official misconduct must
go unpunished. Despite defendant's con-
trary assertions, a corrupt judge, like any
other citizen, is answerable to the federal
criminal law for criminal acts done in his
“official” capaclty. See, e.g., United States v.
Manton, 107 F.2d 834 (2d Cir, 1939). Even the
Bpeech and Debate Clause, Art. I, sec. 6, cl.
1, the only substantive privilege written into
the Constitution, ‘“does not privilege elther
Senator or aide to viclate an otherwise valid
criminal law in preparing for or implement-
ing legislative acts.” Gravel v. United States,
408 U.S. 606, 626 (1972).° There has never
been any doubt but that high executive offi-
cials can be prosecuted for official misdeeds.
United States v. Fall, 42 F.2d 508 (D.C. Cir.),
cert. denied, 283 U.S, 867 (1931); Connelly v.
United States, 249 F.2d 576 (Bth Cir. 1957),
cert. denied, 356 U.S. 921 (1958) .0

Although we belleve it is clear that there
iz no support in any of the cases clted by
defendant for his claim to immunity or in
any of the general principles he mistakenly
invokes, some consideration is in order
whether the incantation “national security”
creates a unique immunity from criminal
prosecution. In the recent past, “natlonal
security” has become a kind of tallsman, in-
voked by officials at widely disparate levels
of government service to justify a wide range
of apparently illegal activities. Most fre-
quently the claim has been made that the
national securlty justifies warrantless wire-
tapping of domestic subversives, a claim that
the Supreme Court has decisively rejected.
United States v. United States District Court,
407 U.8. 297 (1972).2

Recently however the debate over what
may be done in the name of “national se-
curity” has taken a more ambitious turn.
It has been advanced by low level personnel
to justify an illegal break-in for the installa-
tion of microphones in the offices of the Dem-
ocratic National Committee.

Joint Motion of Defendants Barker, Gon-
zalez, Martinez and Sturgis to Vacate Judg-
ments of Conviction-and for Leave to With-
draw Pleas of Guilty, D.D.C. Crim. No. 1827
72 (denled by Order of November 7, 1973).
And In fact it has been put forward as a
legal umbrella for the Fielding break-in it-
self, where the objective was not electronic
surveillance, but a simple burglary. See tran-
script of Hearings before Senate Select Com-
mittee on Presidential Campaign Activities,
Vol. 28, pp. 5371-97 (testimony of John D.
Ehrlichman). These clailms are put forward
even though it has always been clear that
“physical entry of the home is the chief evil
against which the wording of the Fourth
Amendment is directed,” United States v.
United States District Court, supra, 407 US.
and has never been thought lawful even
when done in connection with electronic sur-
velllance. E.g., Irvine v. California, 347 US.
128 (1954). Omne would therefore have
thought it no longer open to question that
the government may not break into a doc-
tor's office to e through his files.
Wolf v. Colorado, 338 U.S. 25 (1949). Now it
seems that defendant will claim that “na-
tional securlity’ justifies lying under oath in
& judicial proceeding.

While the claim of “national security”
glves these clalms of legalized burglary and
perjury a deceptively compelling ring, ulti-
mately they rest on a wholesale rejection of
the rule of law and espouse a doctrine that
government officlals may ignore the require-
ments of positive criminal statutes when
they feel circumstances dictate. This is a
notion that has no place in our “government
of laws, not of men.” No government office,
not even the highest office in the land, car-
ries with it the right to ignore the law’s
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command, e.g., Youngstown Sheei & Tube
v. Sawyer, 343 U.8, 579 (1952); Nizon v. Si-
rica, supra, any more than the orders of a
superior can be used by government officers
to justify illegal behavior, United States V.
Konovsky, 202 F.2d 221 (Tth Cir. 1853) * As
Justice Brandeis wrote in his famous dis-
senting opinion in Olmstead v. United States,
227 U.S. 438 (1828):

Experience should teach us to be most on
our guard to protect liberty when the gov-
ernment’s purposes are beneficient. Men
born free are naturally alert to repel in-
vasion of their liberty by evil-minded rulers.
The greatest dangers to liberty lurk in in-
sidious encroachment by men of zeal, well-
meaning but without understanding.

We should not be understood to denigrate
the difficulties and pressures faced by gov-
ernment officials whose responsibilities ex-
tend to the protection of our national secu-
rity. Nor, in the abstract, do we necessarily
reject defendant's implicit contention that
perhaps, under certain extreme circum-
stances, a defense to criminal prosecution
for action taken in good faith to profect
the national security could be recognized in
order that our highest government officials
not be coerced into debilitating indecision
in times of emergency.”* The point is simply
that such a defense cannot be fashioned
by courts in the teeth of the clear commands
of the criminal laws. The problem of recon-
ciling protection of the national security
with the ordinary requirements of the crimi-
nal laws is a legislative problem and one
to which Congress has been sensitive. See
18 US.C. §§2511(8), 25618(7), 2520.

The factual setting of this case vividly
illustrates why the claim of “national
security” must not be enshrined as a talis-
man that encourages government officials
to perceive wholesale exceptions to the re-
quirements of the criminal laws. Compare
United States v. Brown, 13 Crim. L. Rep.
2519 (5th Cir. 1973) (concurring opinion of
Goldberg, J.). Our legal system provides
a range of alternatives when disclosure of
sensitive information is sought in criminal
litigation, but “lylng is not one of them.”
United States v. Bryson, supra. This range
of alternatives was open to defendant and
glives the lie to his effort to portray his free-
dom to decline to answer, claiming a state-
secrets privilege, as a “Hobson's choice:

To have declined to answer would have
been to admit awareness of [Hunt and
Liddy’s] travel and to have generated the
distinct possibility of unauthorized dis-
closure. (Memorandum in Support, p. 12).
The situation faced by defendant was this.
At White House request, defendant and
other staff members were not called before
the grand jury but rather were permitted
to testify under oath at a deposition-like
proceeding which, in defendant’s case, was
attended only by defendant, United States
Attorney Donald Campbell, and a court re-
porter. Defendant implies that a refusal
to answer would have stimulated further
investigation that might have led to dis-
covery of the California trips and eventually
to the Fielding break-in. This 1s a gossamer.
Defendant well knew that, as an official of
the Executive Branch, Campbell was sub-
Jject to the applicable restrictions on dis-
closure of classified information. Defendant
could easily have called him aside, as indeed
Campbell had invited him to do before
beginning the examination (Memorandum in
Support, p. 2) and informed him that, in his
opinion, the inquiries about Hunt’s travels
and Liddy's travels might involve national
security information and should not be pur-
sued. If Campbell had insisted on pursulng
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these matters at the examination, defendant
could have refused to answer. Then the
question of privilege could have been put
to & court ! or, more naturally, to the pros-
ecutor’s superiors in the Executive Branch.
These alternatives presented defendant
with a complete solution to his supposed
“Hobson’s choice”. Indeed that he did not,
however briefly, pursue any of them is high-
1y probative that political and personal self-
preservation, rather than the national secu-
rity, may have motivated his perjury. In
any event, as we have shown, defendant's
motives are legally irrelevant and nothing
he has shown warrants dismissal of the in-
dictment against him.
III. DEFENDANT'S PROSECUTION IS NOT BARRED
BY 18 U.S.Cc. §1623(D)

Defendant's final contention is that his
counsel’s submission of an affidavit to As-
sistant United States Attorney Silbert on
May 4, 1973, containing paragraphs “fully
describing” the travel of Messrs, Hunt and
Liddy, established a bar to his prosecution
for false statements concerning their travel
made during his deposition on August 28,
1972. Defendant’'s argument is based upon
Section 1623 (d) which provides:

Where, In the same continuous court or
grand jury proceeding in which a declara-
tion is made, the person making the declara-
tion admits such declaration to be false,
such admission shall bar prosecution under
this section if, at the time the admission is
made, the declaration has not substantially
effected the proceeding, or it has not become
manifest that such falsity has been or will
be exposed.

This provision presents no ground for dis-
missing the present indictment, since the
defendant’s conduct falls far short of satis-
fying any of its conditions.

A. Section 1623(d) is not applicable because
the Defendant did not admit the falsity of
the declarations for which he is being prose-
cuted in the same continuous proceeding in
which they were made.

Defendant's affidavit of May 4, 1973, (an-
nexed as Exhibit A to his Motion to Dis-
miss) was occasloned by the government's
disclosure of the “Fielding break-in" to Dis-
trict Judge W. Matthew Byrne, Jr., of the
Central District of California, the judge con-
ducting the trial of Dr. Ellsberg, and by
Judge Byrne's subsequent order that a full
inquiry be made into the affair. Although
Mr. Silbert was one of the attorneys who had
been Involved In the grand jury’s original
inquiry into the Watergate wiretap and
break-in, and was assisting Iin the conduct
of its renewed investigation, the letter which
accompanied delivery of defendant's affidavit
to Mr. Silbert makes no reference to either
grand jury inquiry. On the contrary, the let-
ter states that the affidavit was presented to
Mr. Siibert with “the specific request that
it be immediately submitted to the Honor-
able W. Matthew Byrne [slc], Judge of the
United States District Court for the South-
ern [sic] District of California,” and notes
only that “[a]n unexecuted xerox copy of
this afidavit is herewith also presented to
you, for your own files."” (A copy of this letter
is attached to this Memorandum as Ex-
hibit D.)

Similarly, the afidavit itself begins by
noting that “this afidavit . . . is presented
to the Department of Justice for submission
to the United States District Court, Southern
[sic] District of California, the Honorable
Matthew Byrne, Jr, presiding.” It makes
absolutely no reference to the grand jury’s
inquiry in the District of Columbia, or to
defendant’'s August 28, 1972 testimony for
it, or to defendant’s false declarations con-
cerning the travel of Messrs. Hunt and Liddy.
Buried among its 53 paragraphs are three
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(numbers 28, 31, and 32) that defendant
now argues “fully describe the travel of
Messrs. Hunt and Liddy."” (Memorandum in
Support of Motion to Dismiss, p. 13). These
circumstances show that defendant did not,
“in the same continuous . . . grand jury
proceeding . . . admit such [earlier] declara-
tion to be false” within the meaning of
Section 1623(d). While we do not contend
that defendant necessarily had to “recant™
his false testimony during the original ses-
sion in order to try to bring himself within
the bar created by Sectlon 1623(d), de-
fendant’s conduct falls far outside any
reasonable understanding of what Congress
has allowed a miscreant witness to do to
escape the legal consequences of giving de-
liberately false testimony. It was mere hap-
penstance that his affidavit was delivered
to an attorney involved in the grand jury’s
earlier investigation. That delivery was ex-
plicitly made for a purpose unrelated to the
grand jury's Inquiry. Defendant falled to
take even the most preliminary or perfunc-
tory steps to call his affidavit to the grand
Jury’'s attention; he neither sought to appear
before the grand jury, nor requested that
the affidavit be submitted to the grand jury.

Furthermore, it is difficult to imagine how
the false testimony and the delivery of the
affidavit could be considered to have been
made during the “same continuous . .. grand
Jury proceeding.” The grand jury's inquiry
into the Watergate affair was not a continu=
ous course of action from June 1972 through
May 1973, but rather two separate investi-
gations into the same matter. The defend-
ant's allegedly false declarations were made
during the course of a grand jury inquiry
which culminated on September 15, 1972 with
the indictment of seven individuals; in part
because of defendant's concealment of his
knowledge of the travels of Hunt and Liddy,
the grand jury was unable to pursue the in-
volvement of higher officials in the Watergate
break-in and cover-up. In March 1973, a new
investigation began as the result of allega-
tions made by one of the seven convicted de-
fendants and was pursued by compelling the
testimony of those defendants. The mere fact
that the grand jury continued to sit and hear
other matters during the period between
August 1972 and May 1973 hardly merges the
two investigations into one “continuous pro-
ceeding” under Section 1623(d). The mani-
fest purpose of that limitation was to provide
a premium for retraction of false testimony
while the grand jury's attention was still
focused on the original inquiry. Here, it was
purely fortuitous that the same grand jury
was able, after a lengthy hiatus, to resurrect
the investigation that defendant had helped
forestall many months earlier.

B. Defendant’s faise statements had al-
ready substantially affected the grand jury’s
proceeding, and it had already become mani-
Jest that the falsity of his statements would
be exposed.

Section 1623(d) does not provide that a
defendant’s admission of the falsity of his
declarations automatically bars prosecution,
but only that prosecution is barred if the
admission occurs at a time when the false
declarations have not substantially affected
the proceeding and their falsity has not be-
come manifest. Neither condition is satisfied
here.

That the defendant’s denials of any knowl-
edge of the California trips of Messrs. Hunt
and Liddy substantially affected the grand
jury’s proceedings cannot be doubted. At the
time of his deposition, these men were prime
targets in the grand jury’s investigation into
the Watergate affair, and its inquiry was
focusing upon the possible involvement of
nature of the relationship of White House
officlals with the prime subjects of iis In-
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other government or campaign officials In
directing their activities, It was particularly
important that the grand jury determine the
quiry, since White House personnel were
among those with a motive to direct the
criininal activity under investigation. The
defendant's false declarations concealed evi-
dence of White House knowledge of an earlier
forcible entry engineered by Messrs. Hunt
and Liddy, evidence that would have been of
extreme importance in indicating that others
aside from the seven men ultimately indlcted
by the grand jury might have been involved
in the break-in and bugging at the Demo-
cratic National Committee headquarters.

Purthermore, defendant's false declarations
concealed evidence of possibly criminal ac-
tivity that at that time was not suspected
by the grand jury, the subsequent revela-
tion of which has itself occasioned an exten-
sive grand jury investigation. The effect of
the defendant’s false declarations upon the
grand jury's proceedings s evidenced by the
effect of the revelation of the *“Fielding
break-in" some elght months after his
deposition.

Nor did the defendant's alleged recanta-
tion of his false testimony occur before it
had become manifest that its falsity would
be exposed. It was in mid-April 1873 that
federal prosecutors were first informed of
the involvement of Hunt and Liddy in the
Flelding break-in, and of the activities of
the “Special Investigations Unit” headed by
the defendant. This information was trans-
mitted to Assistant Attorney General Peter-
sen on April 156th; on April 26th it was made
avallable to Judge Byrne in the Ellsberg trial
in California and through him, to the public
on April 237 Although the falsity of de-
fendant's testimony had been successfully
concealed for several months, the widely pub-
licized disclosures during the abortive Ells-
berg trial made it apparent that the falsity
of the August 1972 testimony would no longer
remain shrouded.

Thus, defendant’'s alleged “recantation™
occurred both after his false declarations
had substantially affected the grand jury pro-

and after it had become manifest
that their falsity would be exposed. But this
indictment must be sustained if the court
makes either of these findings. Contrary to
defendant's assertion, Section 1623(d) can-
not be interpreted as permitting the prosecu-
tion to go forward only if the false testi-
mony had both substantially affected the
P! and not become manifestly false.
Unquestionably some uncertainty arises be-
cause of the word “or” In the clause describ-
ing the conditions that must be satisfled “at
the time the admission is made" for an ad-
mission of falsity to bar prosecution. Despite
the normal rule about strict construction of
criminal statutes, the terms used in the sub-
section creating a possible bar to prosecu-
tion need not be read with any such pre-
sumption in favor of the defendant. Since
what iz at stake is the scope of a legal bar
to prosecution that may be ralsed affer the
defendant has engaged In clearly defined
criminal conduct, there is no danger of un-
falr prosecution for conduct that a reason-
able man did not have notice was criminal.
Here, the court is entitled to interpret the
bar in accordance with what Congress must
reasonably have Intended to be 1ts scope.

Defendant’s proposed interpretation would
allow any defendant whose testimony was
so false as to be patently incredible to avold
prosecution by recanting once it had become
obvious to him that his perjury had been
exposed, simply by demonstrating that his
statements had never been belleved, and
could not have “substantially affected the
proceeding.” Section 1623 should not be
burdened with such a debllitating construc-
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tion. Indeed, the effect of such a construc-
tion would be to grant a virtual license to
lie, since it would allow a witness who delib-
erately lled to a grand jury to immunize
himself by making a pro forma admission
even after he learned that he had not fooled
the grand jury for a minute. There is no
reason to suspect Congress Intended to in-
dulge such trifilng with the Integrity of the
judicial process.

The conclusion that & Section 1633 pros-
ecution may go forward if the defendant's
“recantation” occurs either after his false
testimony has substantially affected the pro-

or after it has become manifest was
apparently reached by the Second Clircuit
in United States v. Kahn, 472 Fa2d 273
(1973); no contrary decisions have been
found.

C. Defendant is not excused from his fail-
ure to satisfy the limited conditions under
Section 1623(d) that would bar his prosecu-
tion.

Defendant seems to make an independent
argument that as a matter of law his pros-
ecution must be barred because he submitted
his afidavit “as soon as he was permitted
to do so by the President” and that any
earlier disclosure would have exposed him to
prosecution under 18 U.S.C. § 798. (Memo-
randum in Support, p. 14).!* He claims to
have been trapped in the same sort of di-
lemmsa as the Supreme Court has held viola-
tive of the Fifth Amendment privilege against
self-incrimination in such cases as Marchetti
v. United States, 380 U.S. 39 (1969); Grosso
v. United States, 390 US. 62 (1968);
Haynes v. United States, 300 U.S. 85 (1968);
and Leary v. United States, 395 U.S. 6 (1969).

Defendant’s argument is without merit
for several reasons. In each of the cases
which he cites, the factual situation before
the Court involved a criminal prosecution
for failure to comply with a statute which
required the disclosure of information that
would have had the direct effect of incrim-
inating the defendant—i.e., situations in
which fallure to make self-incriminating dis-
closures was itself made a criminal offense.
Even making the virtually inconcelvable as-
sumption, arguendo, that the defendant
would have faced prosecution under Section
798 had he corrected his false declarations
prior to obtaining the President's “permis-
sion” to do s0, his “dilemma”™ was not fac-
tually analogous to that held unconstitu-
tlonal in the Marchetti line of decisions.?
No statute, including Section 1623(d), re-
quired the defendant to make self-incrimi-
nating disclosures; no statute rendered it a
crime for him to fall to do so. Defendant’s
offense consists in afirmative acts of delib-
erately making false declarations, not In
failing to make incriminating disclosures.
Section 1623(d) did not require the defen-
dant to declare anything on paln of com-
mitting a crime, rather it provides that he
would not be prosecuted for & criminal act
already committed if he admitted his of-
fense prior to the occurrence of certain
events. Defendant’s alleged dilemma, to the
extent it existed, was a situation of his own

and not the result of any impermis-
sible statutory scheme.

Furthermore, the argument being advanced
by the defendant has already been implic-
itly rejected by the Supreme Court’s decision
in United States v. Knoz, 396 U.S. 77 (1969).
There, the Court sustained a defendant's
prosecution under 18 U.S.C. § 1001 for mak-
ing false statements on a wagering tax re-
turn. At the time the false statements were
made, the defendant could have been prose-
cuted for falling to file the return, and truth-
ful answers would have been self-incrimi-
natory. The Court held that he was properly
subject to prosecution for making the false
statements even though the only cholces open
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to him at the time of his false statements
were made seemed to lead to other difficul-
ties, and even though the statute requiring
the information which he falsified had been
held unconstitutional in Marchetti. The
Court ruled that, while there may have been
a privilege to refuse to answer the incrimi-
nating questions, there was no legal justi-
fication for answering falsely. If there is no
bar to a defendant’'s prosecution for making
false statements where either truthful state-
ments or no statements at all could have
subjected him to criminal liability, there is
certainly no cause to find that the present
defendant’'s prosecution s barred because
timely recantation of his false testimony
might—on defendant’s flimsy hypothesis—
have exposed him to liability under another
statute.

Finally, it should be noted that the de-
fendant’s argument rests on the two-fold
assertion that his afidavit was submitted “as
soon as he was permitted to do so by the
President,” and that earller recantation
might have incurred prosecution for disclos-
ing classified information. SBignificantly, the
defendant falls to allege that at any earller
time he sought permission to recant his false
declarations. Nor would that recantation
have necessitated disclosures as extensive as
those contalned in the defendant's affidavit.
The defendant's false declarations consisted
in denying knowledge of travel by Messrs.
Hunt and Liddy: it is frivolous to suggest
that truthful statements would have neces-
sitated disclosure of the limited types of
“classified national security Iinformation’
whose disclosure is proscribed by Section
79828

In conclusion, Section 1623(d) sets forth
limited conditions under which a defendant's
admission of the falsity of his earlier state-
ments will bar prosecution. Defendant's affi-
davit falled to satisfy those conditions, and
there is no legal principle that otherwise
bars his prosecution here.

CONCLUSION

For the foregoing reasons, the motion to
dismiss the indictment should be denied.

Respectfully submitted,

LeON JAWORSKI,
Special Prosecutor.
PHILIP A. LACOVARA,
Counsel to the Special Prosecutor.
Wirriam H, MERRILL,
Associate Special Prosecutor.
ROBERT L. PALMER,
Assistant Counsel.
MAUREEN E. GEVLIN.
Assistant Counsel.
Atltorneys for the United States.
NoveMmeer 12, 1973.
FOOTNOTES

1 Quoting Cardozo, The Nature of Judicial
Process, 15 (1921).

$For example, 18 U.B.C. § 1508(a) makes
it an offense to willfully record “the pro-
ceedings of any grand or petit jury in any
court of the United States while such jury
is deliberating or voting.” Formal statutory
authorization for the jury's “proceedings” is
irrelevant to a construction of the activities
protected; the offense seems clearly to con-
sist in recording the material “goings on"
or “course of action” of a jury during its
deliberations.

Admittedly, in certain instances where
“proceeding” is employed in Title 18, the
reference is apparently to some form of stat-
utorily authorized action. See, e.g, 18 US.C.
§ 152 (bankruptcy proceeding); 18 TU.S.C.
§ 1505 (proceeding nending before any de-
partment or agency of the United States).
But what is normally the subject of In-
quiry is whether the matter was actually
“pending” when no formal complaint or
charges were before the agency. The inquiry
is then whether the activity obstructed was
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one which the agency was authorized to con-
duct, See, e.g., United States v. Batten, 226
F. Bupp. 482 (D.C. D.C. 1964) But the pre-
cise procedural posture of the matter is not
controlling, and the term is flexibly con-
strued to cover activity that is within the
scope of permissible procedure. See, e.g., Rice
v. United States, 356 ¥F.2d 709 (8th Cir.
19066), where the court observed in con-
B an obstruction of justice statute,
18 U.B.C. § 1505:

Proceeding is a comprehensive term mean-
ing the action of proceeding—a particular
step or series of steps adopted for accom-
plishing something. This is the dictionary
definition as well as the meaning of the
term in common parlance. Proceedings be-
fore a governmental department or agency
simply mean proceeding in the manner
and form prescribed for conducting business
before the department or agency, including
all steps and stages in such an action from
its inception to its conclusion. 356 F.2d at
712,

sUnder 28 U.S.C. §2241(c)(2), derlved
from the Act of March 2, 1833, ¢. 57, §7, 4
Stat. 634, the federal courts have authority
to grant habeas corpus rellef, inter alia, to &
federal officer if he Is in custody for an act
done or omitted pursuant to an Act of Con=~
gress, or an order, process, judgment or de-
cree of a court or judge of the United States.

Under 28 U.S.C. §1442(a) (1), & criminal
prosecution commenced in a state court may
be removed to a federal court if the defend-
ant is an “officer of the United States” who
is being prosecuted “for any act under color
of such office’” but the officer remalns subject
to prosecution in the federal forum,

4 Many of the cases are collected in In re
McShane’s Petition, 2356 F. Supp. 262 (N.D.
Miss, 1964), cited in defendant's Memoran-
dum in Support.

s Defendant himself concedes (Memoran-
dum in Support, p. 12) that the circum-
stances that led to his decision to commit
perjury were “extraordinary” and not within
the normal range of affairs committed to his
discretion. Civil Immunity simply is not
available in such case because where an offi-
cer knows that he is acting out of the ordi-
nary, he is on notice of the circumstances,
and there 1s more reason for him to have to
expect to be prepared to justify his conduct.
Kelly v. Dunne, 344 F.2d 129, 132 (1st Cir.,
1965)

% See also Boehm v. United States, 123 F.2d
791 (8th Cir.), cert. denled, 3156 U.S. B0O
(1941) (good faith belief that statute au-
thorizing taking of testimony is unconstitu-
tional is no defense to perjury, even though
statute is later invalidated).

T Defendant concedes, for purposes of this
motion, that his August 28, 1972, testimony
was intentionally false.

& As the court sald in McShane’s Petition,
supra, 235 F. Supp. at 273 (emphasis in origi-
nal) :

Certainly it cannot be said that any federal
official is absolutely immune merely because
of his officlal standing and his official pur-
pose. The act which he commits in this ca-
pacity, in order to meet the requirements of
the [immunity] “must be done in pursu-
ance of his official duty.” [citations omitted]
« « » [The immunity created] for the benefit
of federal officers was not intended to place
beyond the reach of a state's criminal law
federal officlals who employ means which
they cannot honestly consider reasonable in
discharging their duties or who otherwise
act out of malice or with some criminal
intent.

® Gravel’s factual setting makes it an espe-
cially instructive rejection of the concept that
an official's personal view of the requirements
of duty can ever justify a violation of the
criminal law.
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1 This case raises no problems as to wheth-
er an impeachable public official may be in-
dicted before he is impeached since Mr. Krogh
has long since left the federal government’s
employ. Compare United States v. Kerner,—
F. Supp. — (N.D. Ill., 1973).

1 The Court has left open the question
“whether the President may, consistently
with the Fourth Amendment, authorize
through the Attorney General, a national
security electronic surveillance to gather for-
eign intelligence information without first
obtaining a judicial warrant.” See United
States v. Lemonakis, — F.2d — (No. 71-
1745, D.C. Cir., decided June 28, 1973) (slip
op. at 38).

12 Defendant does mot allege that he was
ordered by his superiors to give false testi-
mony, only that they stressed the general
need for secrecy about the activities of the
Speclal Investigations Unit. However, it
hardly needs to be stated that defendant
would not be excused even if his false testi-
mony had been committed on direct order
of the President. It is fundamental in our
law that “loyalty to a superlor does not pro-
vide a license for crime."” United Staies v.
Decker, 304 F.2d 702, (6th Cir. 1962). Com-
pare Land v. Dollar, 190 F.2d 623 (D.C. Cir.
1951), vacated as moot, 344 U.S. 806 (1852),
where the Secretary of Commerce and the
Acting Attorney General were adjudicated in
contempt of court for violating a court order
at the direction of the President.

We do not understand defendant to con-
tend that his “good” motive for lying—pro-
tection of the national security—should,
standing alone, justify his perjury. On the
contrary, few principles of criminal law are
clearer than that action that contravenes the
literal words of a criminal statute cannot
be excused by a “good” motlve. See, eg.,
United States v. Mitchell, 453 F.2d 187 (8th
Cir. 1972); United States v. Miller, 233 F.2d
1738 (1st Cir. 1956); Kong v. United States,
216 F.2d 665 (9th Cir. 1954) (“if one com-
mits & felonious act, it is immaterial that he
had the highest motive”).

13 A situation, it should be emphasized,
from which the facts of the present case could
hardly be further removed.

14Tt is too late in the day to contend that
judges are security risks and are not to be
trusted with sensitive information sufficient
to enable them to determine questions of
privilege. United States v. United States Dis-
trict Court, supra, United States v. Reynolds,
supra.

i Transcript of Proceedings, April 27, 19873,
United States v. Russo and Elisberg, C. D.
Calif., No. 9373-CD-WMB, annexed hereto as
Exhibit E.

18'We note that, as with many of the as-
sertlons made in defendant's memorandum,
there are no afidavits to support his factual
contention on this point. He also makes no
attempt to explain how or why information
about the travels of Hunt and Liddy consti-
tuted *“classified information” within the
meaning of 18 US.C. § 798 or why the As-
sistant United States Attorney would have
been an “unauthorized person" to receive
such information.

17 That line of cases deals with situations in
which the Supreme Court found that dis-
closure of the information would have cre-
ated a "real and substantial” as distinguished
from a “remote and imaginary"” danger of in-
crimination—and thus the relevance of the
cases to truthful admissions by defendant in
the present case is illusory.

1 The only types of classified information
whose disclosure 1s proscribed by ' Section
798 are those:

(1) concerning the nature, preparation; or
use of any code, clpher, or cryptographic sys-
tem of the United States or any foreign
government; or
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(2) concerning the design, construction,
use, malintenance, or repair of any device, ap-
paratus, or appliance used or prepared or
planned for use by the United States or any
forelign government for cryptographic or
communication intelligence purposes; or

(3) concerning the communication intel-
ligence actlivities of the United States or any
foreign government; or

(4¢) obtained by the processes of com-
munication intelligence from the communi-
cations of any foreign government, know-
ing the same to have been obtalned by such

processes.

JUSTICE DEPARTMENT ANNOUNCES
NEW POLICY TOWARD MEDIA

Mr. ERVIN. Mr. President, I wish to
call the attention of the Senate to the
recent policy pronouncement of the Jus-
tice Department with respect to the sub-
penaing, questioning, and arrest of mem-
bers of the news media. The announce-
ment of October 16 received only scant
public attention at the time and yet it
has a significant bearing on the news-
men’s privilege issues now before the
Congress, and on freedom of the press in
general.

As far as Federal subpenas to news-
men are concerned, the statement pro-
vides that such subpenas shall be issued
only on the express approval of the At-
torney General. Failure to obtain such
approval will result in the subpena being
quashed on the Department’s own mo-
tion.

The Justice Department policy state-
ment also provides that subpenas to
newsmen will be sought only after evi-
dence has been sought from other
sources and only after negotiations with
the newsmen have taken place. Further-
more, a request for a subpena must
specify that certain conditions exist,
namely, first, there is other nonmedia
evidence to show that a crime has been
committed; second, there is a reason-
able ground to believe that the informa-
tion sought by subpena is essential to a
successful investigation; third, the infor-
mation sought is limited to verification
of already published information, except
in certain exigent circumstances; and,
fourth, the subpena is directed at mate-
rial information regarding a limited sub-
ject matter and related to a limited
amount of time. The new statement also
provides that reasonable and timely no-
tice of the demand for documents will
be given.

The new policy also governs the ques-
tioning and arrest of newsmen who are
engaged in the performance of their oc-
cupation. Specifically, none shall be ques-
tioned or arrested under such circum-
stances without the express approval of
the Attorney General. This is excused
only where the exigent circumstances
make such prior approval impossible.
And even in these cases, justification
must be communicated to the Attorney
General after the fact.

To my mind, the Justice Department is
to be commended for this effort to re-
store the balance which once existed
between the press and the prosecutor.
Society has two great and competing in-
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terests involved here—the preservation
of its right to information and its in-
terest in the enforcement of its laws. The
new Justice Department policy guide-
lines are steps toward accommodation
of those sometimes competing interests.

To be sure, they apply only to Federal
prosecutions and not to the States, and
they are only guidelines without binding
legal force. But they do signal a change
in attitude; namely, a policy of prosecu-
torial restraint, that is sorely needed if
these two bulwarks of our democratic
government are to function harmony.

I ask unanimous consent that the text
of these new guidelines be printed in the
body of the REcCORD.

There being no objection, the material
was ordered to be printed in the Recorp,
as follows:

STATEMENTS OF POLICY

§ 50.10 Policy with regard to the issuance of
subpoenas to, and the interroga-
tion, indictment, or arrest of, mem-
bers of the news media.

Because freedom of the press can be no
broader than the freedom of reporters to in-
vestigate and report the news, the prosecu-
torial power of the government should not be
used in such a way that it impairs a re-
porter’'s responsibility to cover as broadly as
possible controversial public issues. In bal-
ancing the concern that the Department of
Justice has for the work of the news media
and the Department’s obligation to the fair
administration of justice, the following
guidelines shall be adhered to by all mem-
bers of the Department:

(a) In determining whether to request is-
suance of a subpoena to the news media, the
approach in every case must be to strike the
proper balance between the public's inter-
est in the free dissemination of ideas and in-
formation and the public's interest in effec-
tive law enforcement and the fair admin-
istration of justice.

(b) All reasonable attempts should be
made to obtain information from nonmedia
sources before there is any consideration of
subpoenaing a representative of the news
me:

dia.

(c) Negotiations with the media shall be
pursued in all cases In which a subpoens is
contemplated. These negotiations should at-
tempt to accommodate the Interests of the
trial or grand jury with the interests of the
media. Where the nature of the investigation
permits, the government should make clear
what its needs are in a particular case as
well as its willingness to respond to particu-
lar problems of the media.

(d) If negotiations fail, no Justice Depart-
ment official shall request, or make arrange-
ments for, a subpoena to any member of the
news media without the express authoriza-
tion of the Attorney General. If a subpoena
is obtalned without authorization, the De-
partment will—as a matter of course—move
to quash the subpoena without prejudice to
its rights subsequently to request the sub-
poena upon the proper authorization.

(e) In requesting the Attorney General's
authorization for a subpoena, the following
principles will apply:

(1) There should be reasonable ground
based on Information obtained from non-
media sources that a crime has occurred.

(2) There should be reasonable ground to
believe that the Information sought is essen-
tial to a successful investigation—particu-
larly with reference to directly establishing
gullt or innocence. The subpoena should not
be used to obtaln peripheral, nonessential or
speculative information.

(8) The government should have unsuc-
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cessfully attempted to obtain the informa-
tion from alternative nonmedia sources.

(4) The use of subpoenas to members of
the news media should, except under exigent
circumstances, be limited to the verification
of published information and to such sur-
rounding circumstances as relate to the ac-
curacy of the published infromation.

(6) Even subpoena authorization requests
for publicly disclosed Information should be
treated with care to avoid claims of harass-
ment.

(8) Subpoenas should, wherever possible,
be directed at material Information regard-
ing a limited subject matter, should cover a
reasonably limited period of time, and should
avold requiring production of a large volume
of unpublished material. They should give
reasonable and timely notice of the demand
for documents.

(f) No member of the Department shall
subject a member of the news media to ques-
tioning as to any offense which he is sus-
pected of having committed in the course of,
or arising out of the coverage or investiga-
tion of a news story, or while engaged in the
performance of his officlal duties as a mem-=-
ber of the news medla, without the express
authority of the Attorney General: Provided,
however, That where exigent circumstances
preclude prior approval, the requirements of
paragraph (}) of this section shall be ob-
served

(g) A member of the Department sghall se-
cure the express authority of the Attorney
General before a warrant for an arrest is
sought, and whenever possible before an
arrest not requiring a warrant, of a member
of the news media for any offense which he is
suspected of having committed in the course
of, or arising out of, the coverage or investi-
gation of a news story, or while engaged in
the performance of his official duties as a
member of the news media.

(h) No member of the Department shall
present information to a grand jury seeking
& bill of indictment, or file an information,
agalnst a member of the news media for any
offense which he 1s suspected of having com-
mitted in the course of, or arising out of, the
coverage or investigation of a news story, or
while engaged in the performance of his of-
ficial dutles as a member of the news media,
without the express authority of the At-
torney General.

(1) In requesting the Attorney General's
authorlzation to question, to arrest or to seek
an arrest warrant for, or to present informa-
tion to a grand jury seeking a bill of indict-
ment or to flle an Information against, a
member of the news media for an offense
which he is suspected of having committed
during the course of, or arising out of, the
coverage or investigation of a news story, or
committed while engaged in the performance
of his officlal dutles as a member of the news
media, a member of the Department shall
state all facts necessary for determination
of the issues by the Attorney General. A copy
of the request will be sent to the Director
of Public Information.

(J) When an arrest or questioning of a
member of the news media Is necessary be-
fore prior authorization of the Attorney Gen-
eral can be obtained, notificatlon of the
arrest or questioning, the circumstances
demonstrating that an exception to the re-
quirement of prior authorization existed, and
a statement containing the information that
would have been glven In requesting prior
authorization, shall be communicated im-
mediately to the Attorney General and to the
Director of Public Information.

(k) Fallure to obtain the prior approval
of the Attorney General may constitute
grounds for an administrative reprimand or
other appropriate disciplinary action.

Dated October 18, 1973,

Errior RICHARDSON,
Attorney General.
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LEONARD WOODCOCK ADDRESSES
THE AMERICAN ASSEMBLY ON
THE “CHANGING WORLD OF
WORK"”

Mr. PERCY. Mr. President, I had the
pleasure of addressing a meeting of the
American Assembly on November 1, 1973,
in New York. The American Assembly is
& nonpartisan, educational institution
dedicated to providing information, and
stimulating discussion on matters of vital
public interest. Mr. Leonard Woodcock,
president of the International Union of
the United Auto Workers, also addressed
the assembly on the problems of the
worker in modern America.

Mr. Woodcock expressed his deep con-
cern for the working conditions which a
great part of American labor endures.
Labor has been fighting to improve the
lives of the individual worker, long be-
fore the present concern with job en-
richment. In spite of labor’s decades of
struggle, the conditions of work today
are far from what they should be.

At the beginning of the industrial
revolution the worker lost control over
the nature of his work. Technology has
since made the individual too often mere-
ly a cog in the production machine, and
many of the original problems of indus-
trial impersonalization still exist today.
Mr. Woodcock points out that the worker
still does not have a voice in his own job.
Working hours are fixed by manage-
ment: the worker who attempts to take
unpaid time off or refuses overtime could
lose his job. Basic pay is in many cases
still inadequate. A worker’s security is
tied to a firm in which he has no right
to participate. Finally, workers have lit-
tle control over their own working
conditions.

Mr. Woodcock calls for an interchange
between the professionals of manage-
ment and the ordinary worker in order
to insure that production technology
takes into account the “human factor”
and not merely the “labor factor” of
production. Mr. Woodcock points with
some optimism to the new labor-man-
agement committee on improving the
work environment and job enrichment
provided for in the UAW’s agreement
with the Chrysler Corp. This committee,
he believes, will improve the climate for
job enrichment efforts by assuring labor
participation in their design.

I commend UAW and its talented
leadership for their determination to
provide for the human problems of their
members. I ask unanimous consent that
Mr. Woodcock’s speech, “Changing
World of Work: A Labor Viewpoint,” be
printed in the REecorbp.

There being no objection, the speech
was ordered to be printed in the REecorbp,
as follows:

CHANGING WORLD OF WORK: A LABOR
VIEWPOINT
(Remarks of Leonard Woodcock)

Having been given the job of presenting
labor's appraisal of the *“changing world of
work,” I am happy to say that I think this
is certainly one area In which there is a
reasonably harmonious “labor point of view.”
If we in the labor movement sometimes ap-
pear unmoved by the “sound and fury” cre-
ated in this discussion, it s because we are
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simultaneously amused and annoyed with the
way in which this topic has now become
fashionable. To us, changing the world of
work is the very reason for our existence, and
we feel that we have scarcely been given
the credit due for the blood we have shed In
its cause.

Real understanding of this subject requires
an examination of the fundamental objec-
tlons to industrial employment (and key-
punch rooms and typing pools are included
in this discussion). If we honestly want to
evaluate what progress has been made, how it
has been made, and what the prospects are for
the future, we must go back to first princi-

les. 3

3 To begin with, let us remember that the
phrase “worker allenation” was not invented
yesterday. It originated in the 19th century
when it was first appreciated that workers
had become merely employees and that in
the process they had lost control over the
conditions and nature of their work. Rapid
changes in technique and in organization of
production quickly made it apparent that the
particular kind of technological progress en-
couraged by the new system would system-
atically downgrade the skill and initiative
required of the individual worker; this would
inevitably erode society's regard for workers
as individuals, a fact that was patently ob-
vious to workers at the time. Today most of
us take employee status for granted but we
must remember that when the factory system
was first introduced, factory employment was
taken up usually only as a last resort.

When the profit motive became the princi-
pal investment criterion, a special toll was
exacted from workers subjected to the disci-
pline of the “most productive techniques.”

Adam Smith, describing the human and
social costs of the division of labor, charac-
terized the effect thus:

“The man whose whole lifé is spent in per-
forming a few simple operations . . . nhas no
ocecasion to exert his understanding, or to
exercise his invention in finding out expe-
dients for removing difficulties which never
occur. He naturally loses, therefore, the habit
of such exertion . .. The torpor of his mind
renders him, not only incapable of relishing
or bearing & part in any rational conversa-
tion, but of conceiving any generous, noble.
or tender sentiment, and consequently of
forming any just judgment concerning many
even of the ordinary duties of private life.
. . . The uniformity of his stationary life . . .
corrupts even the activity of his body, and
renders him incapable of exerting his
strength with vigor and perseverance, in any
other employment than that to which he has
been bred. His dexterity at his own particu-
lar trade seems, in this manner, to be ac-
quired at the expence of his intellectual,
social, and marital virtues, . .."”

I do not repeat this here as an accurate
picture of the average working man today,
but the fact that workers today have more
character, imagination and humanity than
Adam Smith attributed to the workers of
his day is more a testimony to the strength
of the human spirit than to the progress we
have made in changing the world of work.

Unfortunately, many of the fundamental
relationships between a man and his work
established at the beginning of the Indus-
trial revolution persist today; the world of
work has regretfully changed much less than
we would like. To mention just a few:

Working hours are fixed by management:
the worker who attempts to take unpaid time
off will lose his job.

Basic pay is in most cases still inadequate.

Income security for the worker, especially
in the United States, is tied to the particu-
lar job. If management is incompetent and
the firm folds or the plant runs down, the
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worker suffers through no fault of his own.

Finally, working people have little con-
trol over the physical conditions in which
they work: it is the employer who bulilds
and chooses plant design and technology and
who makes the initial decision as to what
proportion of the resources under his control
to allocate to health and safety. These choices
are still based on the calculus of private
profitability—costs borne by workers, such
as 1l1 heath or reduced life expectancy, ara
irrelevant to these decisions.

Let us now look at what progress has been
made toward ameliorating these fundamen-
tally undesirable features and at how that
progress has been accomplished.

Through collective bargaining, over the
years the labor movement has proven its will-
ingness to sacrifice additional pay for longer
vacations, additional holidays, rest periods,
etc. But we are not complacent: the element
of sacrifice is still there and will be there
as long as workers are not satisfied that their
incomes are adequate.

Workers today are dissatisfied with their
pay not merely because their wants have in-
creased: even according to official statistics,
the average nonsupervisory worker does not
earn enough to provide an urban family of
four with a standard of living equal to that
set by the lowest of the so-called “adequate”
budgets computed by the Bureau of Lahor
Statistics. In addition, when a worker’s wife
goes out to work (or vice versa) to compen-
sate for this inadequacy, the family usually
15 being doubly burdened, since our society
provides scarcely any facilities for child care.

Progress in changing the noneconomic con-
ditions of work is no less difficult today than
it has been in the past. For example, the
UAW'’s recent agreements on voluntary over-
time have made the headlines for introduc-
ing some choice as to the number of hours
worked per week for hundreds of thousands
of workers who previously had no such
choice. But to us, this is just a beginning.
We are not complacent. Under the Chrysler
agreement for example workers may still be
required to work 9 hours a day; they can have
2-day weekends only under restrictive condi-
tions. We must continue to struggle for the
right to a 40-hour week.

With respect to a worker’s control over his
or her “overall standard of living,” we must
bear in mind that the U.S. is unique in
the inadequacy of publlec provisions for
health, pensions, disability insurance, etc.
Contrary to labor's preferences, these are
now job-related: when we haven't been able
to get legislation to provide public benefits
we have bargained hard with employers to
get them to provide such benefits for our
members as a second-best solution. The re-
sult has been that more and more aspects of
& worker’s “true standard of living" are pro-
vided in fringe benefits. The worker's total
well-being is more and more tied to his or
her particular job and length of service. Thus
the penalties for changing jobs or losing a
Jjob welgh more heavily: the “opportunity
cost” of working part-time or trying to
change Jobs has increased enormously.

Finally, In our attempts to get Improve-
ments in physical working conditions, we
have found that even elementary remedial
steps such as putting safety guards on
dangerous machinery, providing adequate
protective clothing, scouring slippery floors,
etc. are usually taken only when they can
be shown to coincide with higher profits and
productivity. Where there is a conflict be-
tween productivity and improvement, the
struggie 1s long and bitter., The difficulties
of this struggle have shown that collective
bargaining is not always an adequate tool.
Thus the labor movement has also had to
fight for legislation: to rouse public opinion
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to impose legal sanctions on employers who
might othewise view their labor force as
mere grist for the industrial mills.

(We have found over the years that atti-
tudes have changed little since the days of
slavery: at that time the treatment of slaves
alternated between working them to death
or feeding them enough to maintain their
health and strength. Which attitude pre-
vailed depended on the supply of slaves and
the relative cost of malntenance vis-a-vis
buying new stock. We r ize an analogy
with today's employers’' attitudes to their
workers.)

Legislation alone is not always adequate.
In spite of our having worked hard to get the
Occupational Safety and Health Act passed,
the employers’' lobby managed to limit fund-
ing for enforcement. Consequently, em-
ployers’ lobby managed to limit funding for
enforcement. Consequently, employers’
observance of the law has been spotty. There-
fore, in this round of negotiations we have
successfully bargalned for access to the
information an employer is required to sub-
mit to OSHA inspectors and for the right
to monitor an employer's compliance with
the law. We have also got the employers to
pay the workers responsible for this monitor-
ing for the time they spend on health and
safety work, Thus we are constantly moving
back and forth between government action
and independent collective bargaining to
exert pressure for progress wherever we can,

Up to now our efforts have had to take
place in conflict situations. Conflicts are
bound to arise when management uni-
laterally decides what is its province. In
addition there is often a fundamental con-
flict of interest between profits and workers’
welfare. Part of this struggle over the alloca-
tion of company revenue arises from the
double standard applied in the allocation
decision. Workers are keenly sensitive to the
fact that management has one approach to
its own comfort and another when it con-
siders what is “good enough for the workers.”
For example, when it comes to furnishing
offices and boardrooms the expense is con-
sidered a fixed-cost overhead. When it comes
to providing lockers or clean dining areas
for workers, the effect on productivity must
first be calculated. This double standard
cannot be tolerated any longer.

Workers and their union representatives
claim the right to a decent life on the job
even if this has to be paid for out of profits.
As long ago as 1066, the tripartite (labor,
government, business) National Commission
on Technology, Automation and Economic
Progress appointed by an act of Congress,
recognized that such a reallocation of re-
sources was justified. The Commission
advised that:

“. . ., If productivity in the past has been
oriented to the increase In the amounts of
goods, some of its savings in the future can
be utilized to bring a greater satisfaction in
work for the individual . . .” (p. 90)

(Only two of the business members of
the 1f:m:ln:niﬂsll:n:l dissented from this state-
ment.)

Unfortunately, employers by and large get
interested in workers' well-being on the job
only when it can be shown that this will
raise profits, or in full-employment situa-
tions such as in Scandinavia when employers
are forced to compete for workers. When the
priorities of labor and management confiict,
the struggle is inevitably bitter regardless of
the intrinsic merits of the workers’ case. To
give just one example: in 1961 we had to go
on strike just to assure that assembly line
workers could in fact take advantage of the
relief time to which they theoretically were
entitled. Yet management fought us because
complying with our demand meant increased
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costs from hiring additional relief workers.
What was the reaction of those responsible
for influencing public opinion? The press
ridiculed us. Time magazine contemptuously
christened it “The Tollet Strike” and de-
scribed it as “an outbreak of autumnal mad-
ness.” Today that same press declares its
commitment to the now-fashionable cause
of job enrichment. This is how cynicism and
alienation in the labor movement is nurtured
It is not too hard to see why the labor move=-
ment thinks that too much of what has been
written about “job quality” has ignored or
downgraded labor’'s efforts.

These struggles continue—these problems
are not simply part of the “bad old days”:
we had considerable difficulty getting Ford
to accept the limited overtime agreement
won from Chrysler. International Harvester,
which had had voluntary overtime in its
contract for years, tried very strenuously this
year to get a degree of compulsion, and this
was a major factor in leading to the current
sirike.

To take another example, we have found
that labor's interest in better product quality
and design is consistently ignored and in-
stead anathema has been heaped on workers’
heads: they are accused of belng the first
to lose that Great American Work Ethic.
Let me also take this opportunity to set
the record stralght.

The UAW, for example, has consistently
urged U.B. auto firms to compete with for-
elgn cars on price, design and quality both
on the domestic market and overseas. John
DeLorean’s (former GM Vice-President and
Group Executive in charge of all GM car
and truck divisions in North America) recent
like-minded statements on the subject are
the first indication of a similar viewpoint
on the management side—and he spoke up
publicly only after he had left GM. As we
see it, such price and quality competition
would hold out not only the possibility of
& positive contribution by the auto Indus-
try toward easing balance-of-payments prob-
lems but also possibilities for more jobs and
more satisfying jobs for auto workers. Un-
fortunately the American auto industry has
traditionally pursued very different policies:
workers on the llne have on occasion been
forced to Install defective parts against their
will. Workers have also constantly had to
resist management’'s attempts to increase
the work pace, an attempt that if success-
ful would, among other things, guarantee
shoddy workmeansh!p; there are physical and
mental 1imits to how many tasks a man can
perform per hour, hour after hour. Workers
do like to take pride in what they produce
but management policies such as these make
it difficult. Why should workers allow them-
selves to be demoralized by management's
insatiable lust for profit? Yet workers are
constantly being put In the position of
having to defend themselves and their work
from management’s corrosive influence. This
is one reason why we have fought hard to
maintain the right to strike even while
contracts are in effect over increases in work
pace or in the number of tasks a worker must
perform.

The lack of recognition of labor's long-
standing efforts and contributions to hard-
won progress in changing the world of work
is keenly felt, but we persevere nonetheless.
We were concerned with these issues long
before the press developed the Lordstown
strike into a journalistie fad. To give just
one example of the breadth of our apprecla-
tion of the problem, I would like to cite part
of the resolution of our 1966 Convention:

“People at work do not check their human-
ity at the plant door. The cold calculus of
efficlency must be mitigated by consideration
for the workers as human beings. The work
pace must leave them enough energy at the
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end of the day to enjoy their time at home
with their familles. The environment in
which they perform their labors must be as
clean, as healthy, and as pleasant as it is
possible to make it. The attitudes toward
workers of those having managerial respon-
sibility must conform to the democratic con-
cept of the worth and dignity of every in-
dividual. Jobs must be adapted to the phys-
ical and mental needs of people and not vice
versa. Ingenuity must be devoted to counter-
acting and reversing the tendency of an ad-
vancing technology to deprive work of its
creative and rewarding content. Imaginative
new ways must be found to enable workers to
participate democratically in decisions affect-
ing the nature of their work.”

We are still committed to these principles
not only for our own members but for all
working people. Although many of the bene-
fits we have won now extend to unorganized
labor as well, the historical record will show
that when significant progress toward these
goals has been made, it has been the orga-
nized workers who have been the initiators
and fighters. Our struggles in the past mean
that we know from experience what it takes
to progress: the amount of suffering and bit-
terness the labor movement has incurred in
this struggle should not be underestimated.

But putting bitterness aside for the
moment, what prospects do we see for chang-
ing the world of work in the future?

Any realistic approach must give due at-
tention to an age-old employee point of view
that sees work as an unpleasant necessity:
the less time spent on the job, the better.
There will always be some jobs from which
monotony or discomfort cannot be eliminated
and in these cases we may have to respect the
desire to do as little of that kind of work
as possible. However we in the labor move-
ment also have positive ideas and we seek
support from other groups in our efforts ta
improve working conditions.

We have learned that progress requires
struggle: Thus the first order of business
in “changing the world of work” is establish-
ing priorities. Although on occasion our past
attempts to remedy the basics have been
criticized for being too narrow-minded or
petty, we hope that is now behind us. Sec-
ondly, in setting priorities, both for legis-
lative action and for influencing public opin-
ion (as well as in collective bargaining),
due respect should be paid to what rank-and-
file employees see as their best interest. We
also recognize the importance of an inter-
change between professionals and ordinary
working people and we hope the former
will come to understand the sources of some
of the mistrust for their proposals expressed
occasionally by the latter.

At the moment, we very much hope and ex-
pect that the agreement between the UAW
and Chrysler providing for a joint commit-
tee on improving the work environment and
job enrichment will establish a pattern for
the future. In the past, we have frequently
reminded management that any unilateral
attempt by them to introduce so-called job
enrichment programs is bound to be met
with suspicion and to be resisted by work-
ers because of management's history of put-
ting profits first. The recent agreement gives
us equal participation in program develop-
ment. It will help us in our attempts to en-
sure that innovations do not conflict with
workers® interests. We expect that this in
turn will ald successful implementation of
any programs the committee selects.

Although recommended by the Automation
Commission back in 1966, we still think
there is an urgent need for basic research
into production technology that takes ac-
count of the “human” factor and not merely
the “labor” factor of production.

We would like to be able to get in on the
ground floor: to encourage basic research in
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production technology that will have built-
in pollution control, more rewarding job con-
tent, and reasonable work pace. This is not
a pious hope. There are examples (e.g., Borg-
Beck) of management involving workers in
the early deslgn stages of the new plant
they were to work in. In such cases man-
agement almost always finds that the work-
ers can contribute useful suggestions that
improve the efficiency of the operation and
make a worker’s life on the job easier. But
again these are the cases where there is
harmony of goals rather than conflict.

Finally, we hope that those in a position
to influence public opinion will now support
us in our efforts to build upon the noneco-
nomic gains won in recent collective bar-
gaining agreements.

ATR TRANSPORTATION AND THE
PROPOSED EMERGENCY CON-
SERVATION MEASURES

Mr. CANNON. Mr. President, after
having carefully reviewed the Presi-
dent’s emergency energy message of
Sunday, I am disturbed at the disastrous
impact the emergency conservation
measures will have on the Nation’s air
transportation system.

In that regard, I am at a loss to
understand why air transportation was
singled out to bear a disproportionate
share of the burden and the cuts, while
other modes of transport, both public
and private, were largely left to operate
on a “business as usual” basis.

In brief, the President has ordered
up to a 50-percent cutback in general
aviation flying and a 20-percent reduc-
tion in airline service across the Nation.

It is incomprehensible to me that our
air transport system is to be cut so deeply
when corresponding cutbacks have not
been ordered in automobile usage, motor
carrier operations, or, indeed, in any
other sector of our economy.

The cutbacks ordered by the President
are going to severely limit our people’s
ability to move by air and could have a
drastic, if not fatal, impaet on the U.S.
general aviation industry.

If the cutbacks are carried out more
than 100,000 jobs in the light aircraft
manufacturing industry and related
fields will be lost, the market for new
aircraft, parts, and accessories will de-
crease by $700 million in 1974 and the
support industry serving general avia-
tion will lose $1.2 billion in sales of air-
craft, fuel, maintenance, flight training,
and charter flights. Already Cessna has
announced its intention to terminate
2,400 jobs at Wichita.

It must be that the President and his
energy advisers are totally naive and un-
informed as to the results of the action
announced on Sunday. In my opinion
this ill-advised proposal indicates to the
Nation and to the Congress that the
President really does not have an equi-
table energy conservation policy at all—
he seems to be merely applying band-aids
withouf any thought given to the serious
impact of the policy.

General aviation shipments abroad in
1973 will be $225 million. This market
will be seriously affected by a decline in
our domestic market.

General aviation is an important and
vital industry in the American economy
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and an important factor in the U.S. in-
ternational trade arena. It could literally
be shut down by the President’s action.
And yet this important industry con-
sumes less than 1 percent of the total
fuel used in the entire transportation
network of the United States. What
sense does it make to cut this segment of
transportation up to 50 percent when the
savings which would be made would be
truly negligible?

General aviation is fulfilling an ever-
increasing transportation role in both
this country and worldwide. Thousands
of communities lack adequate transpor-
tation service by any method; air, rail
or road. There exists in these communi-
ties a priority need for the continual
availability of the readily convenient
transportation service to the rest of the
Nation, which general aviation provides.

General aviation public air transpor-
tation is expanding at an unprecedented
rate. Charter. and air taxi flying is in-
creasing substantially. In 1972 the num-
ber of persons using the commuter air-
lines increased by 12 percent, and cargo
use by 18 percent. An estimated 70 mil-
lion people are carried in intercity travel,
and 60 percent of those carried are be-
tween airports without airline service.

The U.8. Postal Service has recog-
nized the flexibility of general aviation
in transporting the mail at convenient
times and outside areas not served by the
scheduled carriers. As a result, Post
Office Department use of general avia-
tion has increased 40 percent.

As part of the total air transportation
network, general aviation plays an im-
portant role. Seventy percent of general
aviation flying is for business and com-
mercial purposes. This includes business
flying, agricultural flying, emergency,
commuter and air taxi, law enforcement
and other industrial and commercial ap-
plications. A recent survey by the Na-
tional Business Aircraft Association
showed 20 percent of business flying
connects with scheduled airlines.

Mr. President, it is grossly unfair to
single out this industry for enormous
sacrifice. I hope that when the President
is confronted with the facts as to what
his ordered-cuts will do, he will recon-
sider his hasty action and provide relief
consistent with the sacrifices asked of
other segments of transportation.

While general aviation has been singled
out for the heaviest cuts, airline service
in the United States has been ordered
heavily cut as well. I am told that the
cuts ordered by the President will ap-
proximate a 20 percent reduction in serv-
ice levels of mid-1973. Again, this seems
to be a disproportionate and unnecessary
burden. Just this week layoffs of 1,000
personnel at United Airlines, 150 at
Frontier and 200 at American Airlines
have been announced. Certainly more
layoffs should be anticipated unless the
policy changes.

Airline travel consumes less than 4
percent of the fuel used in the national
transportation system and yet the air
carriers are asked to make cutbacks far
exceeding those ordered on other forms
of transportation.

While the airlines have been operating
with excessive capacity and with waste-

CONGRESSIONAL RECORD —SENATE

ful operations, cuts of the magnitude of
20 percent will have a dramatic impact
on the public. Load factors—that is the
percentage of seats filled on each flight—
will climb into the high 70’s. That will
mean tens of thousands of persons will
not be able to get an airline reservation
on short notice.

Those persons who need air trans-
portation for emergency or mercy pur-
poses will simply be stuck because only
those who have reserved a seat several
weeks in advance will be accommodated.

Cutbacks of the magnitude ordered by
the President will render the air trans-
portation network unable to provide the
public the service it needs and may force
the Nation into a rationing of airline
seats similar to that during World War
II when a priority travel system had to
be established to insure that essential
transportation was available.

Such a stark situation was probably
not even contemplated by those in the
White House or the President himself
when this patchwork emergency policy
was put together. But that simply indi-
cates that little if any thought has been
given to the consequences of strangling
our air transport system with the level
of cutbacks ordered.

Mr, President, air transportation, like
every ofher segment of our economy,
must make sacrifices in order to con-
serve fuel and must be forced to eliminate
or curtail wasteful or unnecessary op-
erations. But air transportation cannot
be singled out to make reductions far in
excess of those ordered on other forms
of transportation. All forms of trans-
portation must be treated evenly and
equitably, particularly in light of the fact
that all of air transportation taken as
a whole only consumes about 5 percent
of the total transportation energy re-
sources.

I would now like to discuss briefly the
need for flexibility in the Sunday closure
of gas stations on our Interstate High-
way System. As we all know, the Presi-
dent has signed into law S. 1570, the
Emergency. Petroleum Allocation Act of
1973. The bill requires the President to
establish within 30 days supply manage-
ment, or allocation programs for crude
oil and all refinery products to make sure
that the fuel shortage does not fall with
unfair severity on any region or any in-
dusfry.

In this regard, another bill, S. 2589, the
National Energy Emergency Act of 1973,
was passed by the Senate and referred
to the House to which I offered an
amendment which was accepted, to in-
sure that the provisions for specific en-
ergy conservation and contingency
measures are sufficiently flexible. The in-
tent was to permit reductions in energy
consumption with the minimum adverse
impact on local, State and regional
economies.

Sunday closures certainly are not com-
patible with my State’s economy. As you
know, the economies of many States, in-
cluding my own State of Nevada, depend
upon ftourism. Without visitors such as
the 25 million who visited last year from
outside of our State, Nevada’s economy
would wither and eventually die.

We are a State In which our hotels and
resorts are our principal industry ac-
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counting for a majority of our jobs and
half of our tax base. Naturally, any
special penalties directed at hotels would
cause chaos in Nevada in terms of em-
ployment and necessary revenue for the
operation of our cities and the State
itself.

In my discussion on Friday, November
16, 1973, with Senator Jackson, the floor
manager of the national energy emer-
gency bill, the following collogquy took
place:

Mr. CannoN. If a State draws up a plan
to meet the 25-percent reduction level with-
out adopting each and every provision out-
lined in the bill, and the plan is accepted
by the White House, would this be accepta-
ble in terms of fulfilling the requirements of
the bill?

So in other words the governor can mold
the energy conservation program in accord-
ance with the specific needs of his State as
he sees them in a manner which would be in
the best interest of the State.

Mr. Jacksow. Yes, if the reduction level
can be achieved by the State, the Federal
Government would not impose its own al-
ternative to a State’s conservation program.
The legislation recognizes that what may
be unnecessary usage of energy in one State's
economy, may be vital to another State’s
economy. Therefore, if the State can achieve
a 25-percent reduction I would see no reason
to restrict hours of operation or demand clos-
ure of sections of an industry vital to the
economy of that State, such as Nevada’'s
tourism industry.

Mr, CanNoN. In order to clarify this pro-
vision of the bill, I would like to introduce,
on behalf of myself and Senator BieLe, an
amendment to 8. 2580 which would affirm
the flexibility feature of the energy conserva-
tion program, so that the desired reductions
in energy consumption may be achieved with
the minimum adverse impact on local, State,
and regional economies and employment
levels. I have discussed this with the dis-
tinguished floor manager of the bill and it
is my wunderstanding that he finds the
amendment acceptable.

Mr. JacEsoN. Mr. President, I belleve that
this amendment, which the Senators from
Nevada offer, helps to clarify the intent of
the bill and I urge its adoption.

Mr. CanwoN. Mr. President, the amend-
ment is self-explanatory. It simply writes
language into the bill to make sure that the
governors and the State plans have flexibility
in meeting the desired reduction require-
ment so that it will have a minimum impact
on the local industries and the local econ-
omies of a particular State and area In-
volved.

Hence the question, why close on Sun-
days? Why not some other day during
the week more amenable to the nature
of a State’s tourism industry? The meth-
odology should be left up to the Gover-
nors of the various States Wwho can best
determine how the savings should be
made. As long as the percentages of re-
duction are met, how it is done should
not be rigid and inflexible.

I have just received the following tele-
gram from the Governor of Nevada, call-
ing attention to the urgency of this pro-
gram:

I have sent the following telegram to
President Nixon: I urgently request clarifi-
cation of your emergency measure calling
for all day Sunday closure of gasoline sta-
tions nationwide. Nevadans have strongly
demonstrated their willingness to make sac-
rifices in the face of an acute energy short-
age and will continue to exert every equitable

effort to drastically reduce energy consump-
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tion. But the burden which would be im-
posed on this State by all day Sunday clos-
ure of gasoline stations could effect the
heartline of Nevada's economy—tourlsm—
and constitutes a more potentially greater
economic sacrifice here than in other States.
Nevadans are willing and prepared to further
reduce energy consumption and are encour=
aged by your pledge that emergency meas-
ures will be carried out with a minimum
damage to the economy, as specified in the
Emergency Energy Act already approved by
the Senate and now before the House. All
day Sunday closure has a potential of rob-
bing thousands of our citizens of their tour-
ism oriented jobs. In accordance with the
language of the proposed Emergency En-
ergy Act, I therefore strongly urge that you
permit retall gasoline dealers in each State
to decide the day on which they will shut
down their pumps.
MigE O’CALLAGHAN,
Governor of Nevada.

I call upon the President to seriously
consider the flexibility written into S.
2589 and to reassess his hasty action by
restructuring his policy to reflect even-
handed and proportionate cuts in all
modes of transportation and in all in-
dustries.

EMBARGO ON US. OIL EXPORTS
AND THE NETHERLANDS

Mr. PERCY. Mr. President, admittedly
the United States is in the midst of an
energy crisis, a crisis that is going to
grow worse before it gets better.

One of the proposals often mentioned
as a means of conserving energy re-
sources here at home is to place an ab-
solute ban on the exportation of U.S.
petroleum products. That is an under-
standable reaction and one which I can
support in general. However, we should
retain some flexibility and not place an
absolute mandatory ban on the export
of all U.S. petroleum products.

There are friends of the United States,
such as the Netherlands, who may find
themselves in such desperate straits at
some point this winter that we will want
to be able to provide them some petro-
leum. Admittedly, the energy shortage
here at home will be severe—a cut of 10
to 17 percent in total energy supplies.
But the Netherlands, almost totally de-
pendent on Middle East oil, may suffer
an 80 percent or more cutoff in supply.
While the energy crisis may mean dis-
comfort for Americans it could mean
total disaster for a country such as the
Netherlands, a country facing cold and
deprivation only because it refuses to
condemn the right of Israel to existence.

I am sure, the American people would
understand and would be willing to ac-
cept a further cutback of much less than
1 percent in our total energy supplies this
winter if it meant the difference between
life and death in the Netherlands.

Therefore, Mr. President, I think we
should retain the ability to export pe-
troleum products if necessary to help
our friends and we should reject a total
ban on petroleum products.

CHILDREN AND PRODUCT SAFETY

Mr. HARTEKE. Mr. President, more
than a year ago, the President signed into
law the Consumer Product Safety Act.
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This legislation established a Consumer
Product Safety Commission to establish
standards which would assure the public
protection against hazardous products.
One of the prime beneficiaries of this law
would be the thousands upon thousands
of children who are killed or injured
each year as a direct result of hazardous
toys, household products, and poisons.

Among the foremost objectives of the
Commission was expected to be develop-
ment of regulations which would require
the use of child-resistant containers. To
dagg. however, the Commission has not
acted.

Mr. President, I ask unanimous con-
sent that a letter on this subject from
the Sunbeam Plastics Corp. of Evans-
ville, Ind., together with an article from
Food & Drug Packaging be printed in
the RECORD.

There being no objection, the material
was ordered to be printed in the Recorbp,
as follows:

SUNBEAM PLASTICS CORP.,
Evansville, Ind., October 31, 1973
Benator VANCE HARTKE,
Ruassell Office Building,
Washington, D.C.

My DEeAr SENATOR HARTKE: Our company
is a manufacturer of safety closures—and, we
like to think, one of the leaders in the field.
With the advent of the Polson Prevention
Packaging Act we mounted an extensive re-
search and development program which has
resulted in more than thirty patents in the
field of child-resistant closures. We have
spent several hundred thousand dollars in
tools and equipment in anticipation and ex-
pectation that the law would be imple-
mented.

We, and other manufacturers of safety
packaging components, are considerably dis-
turbed by the complete absence of imple-
mentation since the Consumer Product
Safety Commission was established more
than a year ago. I. am enclosing copy of a
letter I have written to Mr. Simpson, Chair-
man of the CPSC, outlining our views.
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I strongly urge you to look into this situ-
ation and press for action that Congress must
have believed necessary when it passed the
original PPP Act, nearly three years ago.

Industry becomes greatly confused when,
through lackadiasical administration, the
clear intent of laws passed by the Congress
are completely nullified.

Sincerely,
E. A, Carson, President,

P.S.—After nearly three years since pas-
sage of PPPA, only ten product categorles
have been thus far regulated to require
safety packaging.

Considering the hundreds of products
whose toxic contents have been ingested by
thousands of children with resulting fatal-
ities, injuries and illnesses, the record of im-
plementation is pretty sad, isn't it? We hope

you will lend your efforts to get this program
moving.

SUNBEAM PLASTICS CORP,,
Evansville, Ind., October 30,1973.
Mr. RICHARD SIMPSON,
Consumer Product Safety Commission,
Bethesda, Md. .

Dear MR, S1MPSON: Sunbeam Plastics Cor=
poration is a manufacturer of child-resistant
closures. More than 30 patents have been
granted during a five-year research and de-
velopment program. We believe our expertise
is attested to by appointment of our Execu-
tive Vice President to the initial Techniecal
Advisory Committee to the BPS, established
by the Polson Prevention Packaging Act of
1970. 7

We have become greatly disturbed by the
total absence of implementation of the PPPA
since the Consumer Product Safety Commis-
sion Act was passed October 27, 1972 and
since you were appointed Chairman May 14,
1973, Here’s he record:

1. The last regulation, covering oral pre-
scription drugs, was published April 16, 1973,
one month prior to your appointment as
chairman.

2. Not a single additional product has been
proposed for regulation since your appoint-
ment nearly six months ago.

8. Three additional product categories
proposed for regulation prior to your appoint-
ment have not been acted upon:

Category

Examples

Proposed
regulation
in Federal
Register

Time since
comments
due date
(menths)

Date
comments
due

Economic poisons
Ethylene glycol______
Liguid paint solvents

Insecticides pesticides
Antifreeze______.
Paint thinners,

e --.. Dec. 28,1972

Sept. 14,1972 Nov. 13,1972

. 28, Feb.
weee--. Feb. 9,1973 Apr.

Presumably the FDA, through its BPS, be-
lieved there was a justifiable basis for these
proposed regulations.

The Inordinate administrative delay has
created chaotic mass confusion in the indus-
try. Anti-freeze is a specific case at point.
Nine months have elapsed since its proposed
regulation was published in the Federal Reg~
ister. Seven months have passed since ex-
piration of the date comments were due.

Marketers, contract fillers, plastic bottle
manufacturers, metal container producers,
closure manufacturers—all are completely in
the dark as to when the CPSC is going to take
action on issuing the final regulation. Plans
for the 1974 filling season are left dangling in
costly mid-alr.

Hundreds of thousands of dollars have
been spent by the industry in evaluating
various child-resistant containers, closures,
changes in filling line equipment, shipping
containers, market tests, etc., in anticipation
that a regulation would be issued by the
Commission in time to permit efficlent and
orderly planning for the 1974 season. Re-
peated status inquiries of this regulation at
the CPSC office have been met with non-

committal silence. This has given rise to
numerous rumors rampant in the trade.
Examples:

1. The CPSC has voted approval of a reg-
ulation but it has been “pocket vetoed” on
your desk.

2. The largest anti-freeze marketer has
convinced the Commission that there are no
satisfactory safety closures available. (The
fact is, there are a number of closures. Sun-
beam itself has two styles that have passed
Government-specified protocol.)

3. There is not sufficlent closure capacity
avallable. (The fact is that Sunbeam itself
has in production now, or will have by Jan-
uary 1, nearly enough capacity to supply the
entire anti-freeze Industry.)

4. The regulation has been stalled at the
request of a major marketer for “more time,”
hopefully until it is too late for the Com-
mission to order safety packaging for the
1974 season.

5. The CPCS plans to issue no additional
regulation of any kind and is considering
present regulated categories as filling the
entire product need for safety containers.
This latter rumor was probably fostered by
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your interview with “Food & Drug Packag-
ing"” as reported in the September 27 issue.
Here is a direct quote from this article:

Q. “In addition to iron salt preparations,
veterinary prescription drugs, pine oll, am-
monia and camphor products, what other
new PPPA categories might be proposed in
the future?”

A, “I'm not sure now. I've discussed this
in general with the staff and asked them if
they felt that the existing and proposed cate-
gories covered the field. They've indicated
that they thought so. I also asked them if
they might recommend that no new cate-
gories be proposed and, agaln, they agreed.
They're now working on a recommendation
on categories,”

Q. “So it's possible that there may not be
any more new categorles?”

A, “Yes, it's possible. There are certainly
some under consideration already, but it is
possible that the existing categories may al-
ready cover the most dangerous areas.”

Your stafl’s conclusion that no new cate-
gorles are needed is diametrically opposite
the conclusion reached by the previous BPS
staff and is not supported by statistics on
fatalities, Injuries and sickness caused by in-
gestion of toxic substance by children under
five. The number of children who have died,
been made 111, or been injured during the pe-
riod of administrative delay is inestimable.

The lack of clear-cut, prompt, forthright
action in implementing the PPP Act of 1870,
now nearly three years old, has in effect nul-
lifled or “pocket vetoed” what presumably
was the intent of Congress when it passed
the law. Industry momentum for complying
with PPPA regulations has been lost by fail-
ure of CPCS to implement pending proposed
regulations. Inflated, exaggerated, and out-
right false claims by large corporations of
the economic impact of safety packaging has
misled the CPCS into taking a timid, halt-
ing approach to problems that demand forth-
right evaluation, decision and action,

If Congress and the Government expect to
win and maintain industry cooperation for
its programs, it is imperative that imple-
mentation of these laws be made in a manner
that will encourage and not stifie and dis-
courage industry efforts.

A great deal of research and development
of child-resistant packaging has ground to
2 halt In the face of complete inaction by
the CPCS.

Time required to “organize,” “orlent,”
“staff,” “get direction” has expired for the
CPCS. To rekindle and reestablish industry
confildence in the credibility of the CPCS,
actlon must replace Indecisive stalling.

There are three product categories—Eco-
nomic Polsons; Ethylene Glycol, and Liquid
Paint Solvents—on which the *“due for com-
ment” date passed from 7 to 12 months ago.
Certainly these categories were subjected to
thorough study and evaluation before regu-
lation was proposed. Surely 7 to 12 months
is adequate time to evaluate comments and
reach a decision. We feel industry is entitled
to clear-cut answers to these three questions:

1. What is holding up issuance of the final
regulations?

2. By what date will they be issued?

3. Does your statement stand that no fur-
ther categories will come under regulation?

Nit-picking can go on forever. The basic
questions in regard to any product category
are pretty elementary and the answers read-
ily avallable:

1. Is the product toxic?

2. Is there a record of significant injuries,
illness and fatalities resulting from inges-
tion by children?

3. Will child-resistant packaging effectively
reduce these fatallties and Injurles?

4. Is child-resistant packaging meeting
Government-specified protocol avallable, or
will be avallable by the proposed effTective
date of a given regulation?

Enclosed is a Xerox of an editorial in the
September 27 issue of “Food & Drug Packag-
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ing.” The attitude of marketers whose prod-
ucts may be candidates for child-resistant
packaging is clearly shown. A quote of the
pertinent section is as follows:

“There's good news and there's bad news.

“First, the good news:

“The Consumer Product Safety Commis-
slon isn't likely to require additional product
categories to comply with the Polson Preven-
tion Packaging Act in the immediate future.

“Now, the bad news:

“The CPSC is going to crack down on the
‘existing PPPA regulations.”

It is obvious that marketers consider eco-
nomic cost factors involved in safety packag-
ing as “bad news.” No reference is made to
the saving of lives as being “good news.”

The safety packaging industry is at the
crossroads, Mr. Simpson. It 1s now in posi-
tion to fill the requirements of product cate-
gories awaiting issuance of a regulation.
Prompt, afirmative action will reestablish
confidence of the industry that the CPSC
intends to implement the provisions of the
PPPA of 1970.

Further stalling, inaction and indecision
by the CPSC will result in a quiet deflation
and dismantling of industry programs orig-
inally designed to fill the projected safety
packaging needs of the nation’s marketers of
toxic products. A call now for action can
hardly be considered a demand for precip-
itate, ill-advised judgment in view of the
fact the PPPA was signed into law nearly
three years ago. We strongly believe the
safety packaging industry is entitled to some
straight answers from Government—now.
I hope we may look forward to getting them.

Sincerely,
E. A. Carson, President.

CPSC WL EMPHASIZE ENFORCEMENT OF

PPPA REGs

The purposes of the Consumer Product
Safety Act are:

“(1) to protect the public against unrea-
sonable risks of injury associated with con-
sumer products:

“(2) to assist consumers in evaluating the
comparative safety of consumer products;

“(3) to develop uniform safety standards
for consumer products and to minimize con-
flicting State and local regulations; and

“(4) to promote research and investiga-
tion into the causes and prevention of prod-
uct-related deaths, illnesses, and injuries.”

WasHINGTON —Finding that approximate-
1y 20 million people are injured by products
used In and around the home (of these,
110,000 dre permanently disabled and 30,-
000 are killed), Congress last year passed the
Consumer Product Safety Act which the
President signed into law on October 27,
1972,

The purposes of the Act listed above are
to be fulfilled under the direction of the
Consumer Product Safety Commission. Ac-
tivated on May 14, 1973 when four of the five
commissioners (there is still one vacancy)
were sworn in, the Commission has the au-
thority to regulate over 10,000 different
products.

In addition to the Poison Prevention Pack-
aging Act, the Commission has also been
handed three other acts previously admin-
istered by other agencies—the Flammable
Fabrics Act, the Federal Hazardous Sub-
stances Act and the Refrigerator Door Safety
Act. Under the Consumer Product Safety Act,
the Commission has powers extending be-
yond the range of the four individual acts.

Products exempted from the act include
non-consumer products; drugs, devices or
cosmetics, and food (as defined in the Fed-
eral Food, Drug and Cosmetic Act); tobacco
and tobacco products; motor vehicles and
equipment; economic polsons (as defined by
the Federal Insecticide, Fungicide, and Ro-
denticide Act), boats; and alrcraft.

A CPSC spokesman points out that these
products are exempt for all purposes other
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than poison prevention packaging. Under
the Consumer Product Safety Act, the CPSO
does not touch these products as consumer
products except as they relate to the PPPA.

With the changeover to the CPSC, part
205 of the PPPA becomes part 1700 of Title
16, Chapter II of the Consumer Product
Safety Act. The August 7 Federal Register
notes this fact and lists the sections of the
PFPA, glving current product categories. As
one CPSC spokesman points out, the PPPA
has not been changed at all, just the num-
bers of the sections are different,

One of the key figures in the implemen-
tation of the Consumer Product Safety Act
is Chalrman Richard Simpson, 43 year old
Republican who was formerly Acting As-
sistant Secretary of Commerce for Science
and Technology. He wiil serve a three-year
term. Noted for his calm bipartisan manner,
Mr. Simpson, an electrical engineer, plans
“to rule with reason.”

In his offices at the Commission’s tempo-
rary headquarters in Bethesda, Maryland,
Mr. Simpson discussed his plans for the
Polson Prevention Packaging Act with FDA
Managing Editor Martha Downing.

Mr. Simpson, how will things change for
the PPPA under Consumer Product Safety
Commission? As you know, Miss Downing, the
CPSC has authority over quite a number of
products and it 1s an agency that has fts
own dedicated fleld force.

Because of this, the enforcement of the law
could probably be described as tougher. We
Intend to use and won't hesitate to use all
of the authority granted to us by the Con-
lgra:ﬁ to enforce the PPPA as well as the other
AWS,

Under the Consumer Product Safety Act,
which created this commission and trans-
ferred the authorities for the four laws to
us, we have more authority to get the job
of consumer protection done than the indi-
vidual laws allowed. The Act directs us to
use the existing authorities, such as those
under the PPPA, first. Then, to the extent
that there is not sufficient authority to get
the job done, we can regulate under the
iuthorlty of the Consumer Product Safety

ct.

Specifically, the Act provides for civil
penalties up to half a million dollars and
criminal penalties up to £50,000 and one
year in jail. This means we can penalize in-
dividuals, not just corporations. The sever-
est penalties would be used for williful vio-
lations, those made as a calculated business
risk with knowledge of the law.

We also have the authority to order re-
purchase, replacement, repair, and recall of
a product. And we won't hesitate to use that
if we find it necessary to do so.

Does the Commission have other powers
which will help in the enforcement of the
laws? Yes, there's an interesting portion of
the Act known as section 15b. This states
that any manufacturer, distributor or re-
taller who finds that his product may be
such as to cause & “substantial product
hazard,”—regardless of whether or not a
regulation covering that specific product has
been issued—has the obligation to notify the
Commission or he is in violation of the law.

In other words, if there is a polsoning or
a reason to believe that someone might be
injured by a product in the marketplace, we
should be notified—without having to find
the hazardous product ourselves,

How will reports relating to the PPPA
under section 15(b) be handled? We recently
published proposed procedures for reporting
noncomplying or defective consumer prod-
ucts in the Federal Register (see related
box). This information, including the com-
pany name, the product and the nature of
the problem, would be released on request.

Now that we have the Consumer Product
Safety Commission, what happens to the
Bureau of Product Safety? It no longer
exists as such. The personnel and resources
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in the old Bureau were transferred into the
Commission upon its activation, May 14,
1973.

What slze staff does the CPSC have? We
presently have around 580 people—about
300 in the fleld and the balance in Wash-
ington. And we're authorized—Iif Congress
approves our budget, and I think they will—
to add 200 more to the staff by the end of
1974. Some of these will be in the field,
some in Washington.

Our fleld staff 1s different than it was
under the Bureau of Product Safety. When
the BPS was part of the FDA, the work in
the fleld was done by the FDA field force
which was also working for the Bureau of
Drugs, the Bureau of Foods, the Bureau of
Product Safety and others. Now the field
force is entirely dedicated to consumer prod-
uct safety.

This fleld staff will be primarily checking
for compliance with the four laws men-
tioned.

Will the CPSC report to the Department
of Health, Education and Welfare? No, the
CPSC is a totally independent Federal reg-
ulatory agency. We do not report to the
HEW or any other Federal agency. We report,
much like the Federal Trade Commission and
the Federal Communications Commission,
to the Congress yearly.

In fact, we're even more independent than
the others because of a new wrinkle in our
act that has to do with budget and legis-
lative items. We submit our budget to Con-
gress and to the Office of Management and
Budget slmultaneously. Legislative proposals
and responses go to the Congress and the
White House at the same time. Budgets from
other agencies go to the OMB where they are
incorporated into the budget process. Con-
gress wanted to see our budget in 1ts original
form.

What happens when a product manufac-
turer or retaller is found not complying with
the PPPA? Our first action is to find the
extent of the possible injury caused by the
noncompliance. And, of course, we would
deal with the products, to get them off the
market. If necessary, we could seize them,
or else require that the products be recalled,
replaced or repurchased.

We could, of course, go the full route. If
it was a flagrant violation, or a second of-
fense, we would be inclined to apply the full
weight of the law.

Do you anticipate being in court quite a
bit? I would say so. We've been in court al-
ready and I think that's the nature of it.
Every regulatory agency Is in court a lot.

In addition to iron salt preparations, vet-
erinary prescription drugs, pine oll, ammonia
and camphor products, what other new
PPPA categories might be proposed in the
future? I'm not sure now. I've discussed this
in general with the staff and asked them if
they felt that the existing and proposed cate-
gories covered the field. They've indicated
that they thought so.

I also asked them if they might recom-
mend that no new categories be proposed
and, again, they agreed. They've now working
on a recommendation on categories.

So it's possible that there may not be any
more new categories? Yes, it's possible. There
are certainly some under consideration al-
ready, but it is possible that the existing
categories may already cover the most dan-
gerous areas.

It will be interesting to see what the staff
recommends. They are currently working on
those recommendations and should have
them soon.

Could it be that in relation to the PPPA,
the Commission will be more involved in en-
forcement than in creating new regulations?
If the staff recommendations are valid and
the existing categories have essentially cov-
ered the field, then our job may well be pri-
marily an enforcement process.

CONGRESSIONAL RECORD — SENATE

Also, our Bureau of Blomedical Sclences
is working on the area of chronic hazards in
addition to the hazards associated with one-
time ingestion. For example, aerosols can be
considered dangerous after an extended pe-
riod of time, as opposed to being dangerous
the first time they're used.

Some product manufactuers claim that
they cannot comply with the PPPA because
there are not enough safety closures or other
special packaging available. Is this true? We
hear that complaint also. And we investigate.
I think it's very difficult to generalize (but
having said so, let me generalize).

We get complaints from closure manu-
facturers that they have a surplus capacity
and nobody is buying them. So maybe we
can help mate the two.

In one case where we've investigated, it
seems that part of the problem is that a par-
ticular manufacturer wants to work with a
particular closure supplier. To the extent
that everybody wants closures from the same
source, then that supply may be limited.
However, as long as closures are avallable
from any source, we feel that there is no need
to extend the standard.

Have you noted a shortage of special pack-
aging In any particular area, such as for
oven paste cleaners? No, none that I know
of. We denied the request for an extension
to producers of oven cleaner pastes and I
understand that they did find some closures.

If someone wants a list of producers of
special packaging, where can he get it? We
have it available: Consumer Product Safety
Commission, Washington, D.C. 20207.

Do you have plans for evaluating the effec-
tiveness of the PPPA in preventing child pols-
sonings? Through the National Electronic
Surveillance System (NEISS), we should be
in a position to determine the effectiveness
of a glven action. There are some difficulties
with respect to the PFPA regulations, since
the law allows one non-complying size and
some parents may be purchasing this pack-
age.

We do intend to try to measure the effec-
tiveness of the law and also to forecast how
much it is costing the American consumers
for the actlons we are taking.

Is NEISS the main source of Information
used in connection with the PPPA? NEISS,
along with the Poison Control Centers, are
our two main sources of information. While
NETSS is operated by the Commission (with
primary responsibility in the Bureau of Epi-
demiology), the Polson Control Centers are
directed by the Food & Drug Administration.
They in turn provide the information to us.

We also look to individual consumer con-
tacts, state and local medical examiners and
others to provide information.

NEISS is a computerized informatlon re-
porting system which provides data daily
from 119 hospital emergency rooms across
the country. You can extrapolate this infor-
mation and determine with some degree of
accuracy all of the product related injurles
in the nation that are treated In emergency
wards.

What NEISS does not tell us about, how-
ever, are the injuries reported to physiclan's
offices or those from death certificates. We
also lose track of those that go into emerg-
ency wards and then are admitted to hos-
pitals,

The best guess is that of all injuries, about
40 percent are treated in emergency wards.
If we could verify this figure and if we could
verify that the same types of Injurles are
+reated elsewhere, then we wouldn't need to
gather information for physicians’ offices.

The system does provide quite a bit of In-
formation—the age of the person injured and
the product involved—which we use as a
beginning for indepth investigations for reg-
ulatory actions.

Do you anticipate changes in the testing
protocol for child-resistant packaging? There
are none planned at present.
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What are the possibilities, then, for
mechanical tests such as the procedures the
American Soclety for Testing Materials
(ASTM) is working on? I think these should
be worked on because the protocol seems like
a relatively clumsy mechanism particularly
from an enforcement point of view. If you
find a violation, you need to confirm that it
was & violation, and I suppose you would
have to go back to the protocol. If you look
at some of the closures, you would think
that once having passed the protocol, that
you could define that particular closure in
terms of some falrly simple engineering
skills.

So maybe mechanical testing could be
used in addition to the protocol. I'm not
sure now.

Do you plan more or fewer meetings of
the PPPA Technical Advisory Committee? We
would intend to have as frequent meetings
as possible to gain advice from the commit-
tee. But I view the Technical Advisory Com-
mittees (and there are three of them under
the Consumer Product Safety Act: the PPPA,
the Flammable Fabrics and the general
Product Safety) as advisory and not decision
making.

At one meeting of the PPPA technical ad-
visory committee you told the group to go
ahead and make recommendations, even if
they might fall outside the scope of their
responsibility. What effect will this have?
I do not want to restrict any advisory com-
mittee on any subject of legitimate interest
to product safety. It's still an open guestion
a5 to how the advisory committees will work
among each other, and it could be that rec-
ommendations from one will affect the
others.

One of the problems discussed at the last
PPPA Technical Advisory Committee meet-
Ing was the problem of communicating with
industry. Has anything been done about this?
This is one of the problems of the CPSC—
communicating with industry and the con-
suming public—letting them know that we
exist , . , that we're alive and well and in
business. I think it would be a shame, for
instance, if the first time an industry found
out about us was when it was subject to
regulation.

It's particularly a problem with small
businesses—they don’'t know that we exist
and we don't know about them. And yet
they may be subject to regulations. We do
have the authority to provide funds for some
of them to attend meetings and participate
on standards writing committees.

What other authority over packaging, other
than safety packaging, does the Commission
have? Under the Product Safety Act, we also
have the authority to specify not only the re-
quirements of the product, but also of the
packaging—to the extent that the package
might affect the safety. It's much broader
than just safety closures,

And in packaging, the material itself—
such as thin films—may provide the hazard.
We also have several pending regulations
that concern packaging, One of them has to
do with glass bottles, particularly those that
are used for soft drinks and those that might
explode under heat.

In summary, then, the Commission seems
to plan to use the authority of the indi-
vidual laws and of the Product SBafety Act
to provide tougher enforcement of the Pol-
son Prevention Packaging Act, the Flam-
mable Fabrics Act, the Federal Hazardous
Substances Act, and the Refrigerator Door
Safety Act. The enforcement philosophy that
we're going to take under all of the acts, is
one where we will use the full authority
granted to us by Congress, to provide the mo-
tivation for manufacturers to comply with
the laws and to find out whether or not
they're complying.

For instance, we cannot Inspect all the
retail establishments in the U.S. But we
can provide surveillance and If we find a
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non-complying product, the penalty will be
sufficient. If the only penalty is to seize the
product or a particular batch of products,
then that's not very severe. So the manu-
facturer may take a calculated business risk.

We don't expect to Inspect the entire
marketplace for compliance, We plan for the
manufacturers to do that, because it will be
a very severe penalty if we catch a non-
complying product.

Wro To CaLL

For more information on the PPPA, In-
dustry representatives should contact:

Dr. Robert Hehir, Director

CPSC Bureau of Blomedical Sclence

Consumers can contact CPSC by writing
directly:

Consumer Product Safety Commission

Washington, D.C. 20207
or through one of the 14 field offices (see
chart).

With respect to “unsafe products,” con-
sumers should call the CPSC Bureau of
Compliance at (301) 496-T631.

KEEPING ENFORCEMENT IN PERSPECTIVE
(By Ben Miyares)

There's good news and there's bad news.

First, the good news:

The Consumer Product Safety Commis-
sion isn't likely to require additional prod-
uct categorles to comply with the Poison Pre-
vention Packaging Act In the immediate
future.

Now, the bad news:

The CPSC is going to crack down on the
existing PPPA regulations.

At least that’s the impression you get from
Richard Simpson, Commissioner of the fledg-
ling Consumer Product Safety Commission
which has taken over from the FDA's Bu-
reau of Product Safety the administration
and enforcement authority for the Poison
Prevention Packaging Act.

Dick Simpson talks tough. In his recent
conversation with FDP he makes it clear
that in safety matters in general and in
regard to the PPPA in particular, there's been
a decided shift away from further rule mak-
ing and more toward enforcement of the
regulations on the books.

Congress, he points out, has armed the
CPSC with some pretty impressive policing
weapons not included in the FDA's FPPA ar-
senal, namely civil penalties up to half a
million dollars, criminal penalties up to $50,-
000 and jail sentences of up to a year for
individual offenders.

He hasn't used the saber yet, but he makes
a point of rattling it when he talks about the
CPSC's authorlty.

This shift in regulatory posture, while sig-
nificant, would be far more serious if child-
resistant packages were In short supply. Hap~
pily, the number of concepts that have passed
the established testing protocol continues to

Erow.

Unfortunately, one thing the FDA’s Bureau
of Product Safety falled to fully comprehend
during its reijgn—and something the new
commissioner apparently does not yet fully
appreciate—is the fact that a package that
passes protocol won't necessarlly pass a pack-
ager’'s quality control muster.

And packagers have felt the PPPA crunch
most acutely In relation to the time (or lack
of it) allowed for compliance once a regula-
tion is finalized. In setting forth the CPSC's
tough enforcement posture, Mr. Simpson
hopefully will be guided not only by the let-
ter of the law but by a packager’'s spirit of
compliance and due consideration of the
“real life” production problems faced by
packagers.

Pom'r-_:;Vn:w
“It has long been recognized that no
amount of human or animal testing can ever
demonstrate the absolute absence of harm.
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All that one can ever show with certainty
is the existence of harm. The marketing of
any product therefore carries with it an in-
escapable but undeterminable risk.

“With the recent assoclation of waginal
cancer in the female offspring of mothers
with the use of diethylstilbestrol during preg-
nancy, moreover, this point has become a
matter of immediate and serious concern to
the Food and Drug Administration. We pres-
ently have no way whatever to predict this
of future harm for products about to be
marketed, and our ability to monitor the
safety of already-marketed products Is
limited.

“Even centuries of use of natural sub-
stances in the diet, without noticeable ad-
verse effects, cannot be regarded as proof
of safety, since it is based only upon uncon-
trolled observations.

“Thus, proof of complete safety appears at
this moment to be an illusory goal. Both
those who challenge and those who defend
the safety of any particular substance can do
so with the assurance that Information ade-
quate either to support or to refute their
contentions is not now avallable, and may
never be. And today’s decisions on the safety
of food and drugs will therefore inevitably
be made on the basis of incomplete scientific
information,” Peter Barton Hutt, assistant
general counsel for food and drugs, Dept. of
Health, Education and Welfare.

THE NEED FOR AN INDEFPENDENT
PROSECUTOR

Mr. BAYH. Mr. President, the lead
editorial in this morning’s Washington
Post aptly points out still another loop-
hole which the President and the Act-
ing Attorney General are attempting
to use to prevent the present Special
Prosecutor, Mr. Jaworski, from look-
ing into areas that the White House
does not want investigated. When Mr.
Jaworski’s appointment was announced,
the Acting Attorney General said that
he would not be fired as Mr. Cox was
unless there was a so-called consen-
sus that his firing was justified among
a group of eight senior Members of the
House and Senate. Now, Mr. Bork has
amended his guidelines to provide that
Mr. Jaworski's jurisdiction may be lim-
ited upon the agreement of some uncer-
tain number of these same individuals.
As the Post editorial points out:

The fact is that it is not a mere correc-
tion of a drafting error and it is not a
measure which strengthens the prosecutor's
hand. Flat and simple, it is the first move
to legitimize Presidential intrusion into the
jurisdiction of the Special Prosecutor.

Shenanigans such as this serve only
to more clearly demonstrate the need
for a truly independent prosecutor. I
ask unanimous consent that the fuil
text of the editorial be printed in the
RECORD,

There being no objection, the editorial
was ordered to be printed in the REcorb.
as follows:

THE PRESIDENT AND THE SPECIAL PROSECUTOR

“The Special Prosecutor shall have full
authorlty for investigating and prosecuting
offenses against the United States arising out
of the unauthorized entry into Democratic
National Committee Headquarters at the Wa-
tergate, all offenses arising out of the 1872
Presidential Election for which the Special
Prosecutor deems 1t necessary and appropri-
ate to assume responsibility, allegations in-
volving the President, members of the White
House staff, or Presidentlal appointees and
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any other matters which he consents to have
assigned to him by the Attorney General."

Thus 1s the authority granted to the Spe-
cial Watergate Prosecutor described in the
regulation re-establishing the Office of Wa-
tergate Special Prosecution Force after it had
been abolished by President Nixon in the
wake of his famous “Saturday night massa-
cre.” There was, until last week, nothing in
that document about limiting the jurisdic-
tion of the Special Prosecutor nor was there
anything on that subject in the original
charter, under which Archibald Cox operated.

Now, however, there Is.

Acting Attorney General Robert Bork
amended the charter a week ago Monday.
He added wording which provides, for the
first time, the manner in which the President
can limit the Special Prosecutor's jurisdic-
tion—by first consulting with certain speci-
fied leaders of Congress. Mr. Bork explained
that this new proviso was merely a correction
of a “drafting error,” and he added that it
was really a safeguard for the Special Prose-
cutor because any limit on his jurisdiction
will now require a consensus—a consensus,
by the way of a congressional leadership
group that includes a majority which, based
on past performance, would generally incline
toward the President’s polnt of view on most
issues,

The fact is that it 1= nmot a mere correc-
tion of a drafting error and it 1s not a meas-
ure which strengthens the prosecutor's hand.
Flat and simple, 1t is the first move to legiti-
mize presidential intrusion into the jurisdie-
tion of the Special Prosecutor.

There Is no question that the White House
is strongly inclined to intrude on that juris-
diction. Elllot Richardson has told us that
he received a number of Inquiries from the
White House as to whether Mr. Cox was ex-
ceeding his jurisdiction. On these occasions,
Mr. Richardson always consulted with Mr,
Cox, but never attempted to limit the Spe-
cial Prosecutor’s jurisdiction. Nobody knows
what Mr. Bork’s reaction will be in a similar
situation or what Sen. Saxbe’s reaction will
be if the Senate confirms him as Attorney
General.

What we do know, however, is that the
new Special Prosecutor, Leon Jaworski, in-
herited from his predecessor five separate
task forces, that these task forces have re-
mained intact, and that they are working
in areas that go far beyond the Watergate
break-in and subsequent cover-up. The other
four areas include the activities of the so-
called plumbers unit of speclal presidential
parapolice, campaign contributions (includ-
ing the milk deal), the ITT affair, and cam-
paign “dirty tricks.”” So far as we know, Mr.
Jaworski has given no indication that he
considers any of these subjects beyond his
jurisdiction, and the five original task forces
have been retalned Intact. All the evidence
suggests, what’s more, that the new prosecu-
tor accepts Mr. Cox's bellef that the nine sub-
poenaed Watergate tapes and supporting
documents represent only a fraction of the
material that 1s needed from the White
House and that would have been sought by
Mr. Cox once the separation of powers ques-
tion and the related issue of executive privi-
lege had been resolved, as they largely have
been, by the courts.

We do know, moreover, what the inclina-
tion of the White House is and that is what
troubles us. In his meeting with Assoclated
Press Managing Editors, Mr. Nixon told us
how he would limit the Special Prosecutor's
jurisdiction. *I told Mr. Petersen,” *“the
President sald, ‘that the job he had—and
I would have sald the same thing to Mr.
Cox—was to investigate the Watergate mat-
ter, that national security matters were not
matters that should be Investigated, because
there were some highly sensitive matters in-
volved, not only in Ellsberg, but also another
matter so sensitive that even Senator Ervin
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and Senator Baker have deciaea that they
should not delve further into them.

“I don’t mean by that we are going
to throw the cloak of national security over
something because we are gullty of some-
thing. I am simply saying that where the
national security would be disserved by hav-
ing an investigation, the President has the
responsibility to protect i, and I am going
to do so0.”

So, we have from Mr. Nixon’s own mouth
his notion of the breadth of the Special
Prosecutor’s jurisdiction. He would have told
Mr. Cox that his job was solely the Watergate
matter—excluding, presumably, investiga-
tions of the plumbers, the milk case, cam-
paign contributions and ITT—and, but for
the insistence of Messrs. Kleindlenst and
Petersen, he would have kept the prosecutors
out of the burglary of Dr. Ellsberg's psy-
chiatrist’s office. Yet, in California, that “na-
tional security” burglary has produced four
criminal indictments and in the Federal
District Court here, it has already produced
another indictment with more, presumably,
to come. Nevertheless, as of Nov. 17, Mr,
Nixon did not seem to have tallored his na-
tional security cloak to any significant degree.

It is quite clear that the cloak Mr. Nixon
is in fact using is much too broad. By his
promiscuous use of such terms as national
security, presidential papers and presidential
confldentiality, Mr. Nixon has effectively dis-
qualified himself as a competent judge of
what the Special Prosecutor's responsibilities
are appropriately to be. Fortunately, Leon
Jaworski seems not to be unduly cowed by
Mr. Nixon’s invocation of such slippery
phrases. Nevertheless, Mr. Bork’s latest addi-
tion to Mr. Jaworskl's charter is disconcert-
ing in view of the White House's demon-
strated desire to hem the investigations in at
every turn. The least the public should re-
quire of this latest procedure is that there
be full disclosure of each negotiation the
White House has with the specified leaders of

Congress on any matters involving the prose-
cutor’s handling of his responsibilities and
the breadth of the jurisdiction his office has
in the investigations he is conducting.

EXECUTIVE BRANCH CONTROL
OVER REGULATORY AGENCIES

Mr. HUMPHREY. Mr. President, on
August 3, 1973, I introduced Senate Reso-
lution 160, calling for the establishment
of a Senate Select Committee to study
and investigate the regulatory commis-
sions of the U.S. Government.

In my remarks at that time I outlined
two basic problems in this area.

First, the executive branch of our Gov-
ernment has assumed increased control
over these agencies. And second, the com-
missions themselves appear too often to
reflect the special interest they are sup-
posed to regulate.

I would like at this time to discuss an
important article by a recognized au-
thority on the problems of executive
branch control over these agencies.

In an article published in the winter
1969 issue of the Federal Bar Journal,
entitled “The Status of Regulatory In-
dependence,” then-Federal Trade Com-
missioner Everette MacIntyre discusses
the developments which have led to in-
creased executive control over the regu-
latory agencies. Former Commissioner
MacIntyre points out that the specific
intent of Congress in creating each of the
Federal regulatory agencies was to es-
tablish an “arm of the Congress” free
from the influence, direction, or over-
sight of the executive branch.
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This original intent, moreover, has not
been changed; Congress has always
sought to maintain the independence of
the regulatory agencies from executive
control. However, as an inadvertent by-
product of certain laws enacted by Con-
gress, the fulfillment of this intent has
been undermined, despite the fact that
these laws were designed to promote or-
derly and efficient Government.

One of these laws was the Budget and
Accounting Act of 1921. This act was
designed to streamline and improve the
budgetary policy by funneling budget re-
quests of all governmental units through
the Bureau of the Budget, subsequently
designated the Office of Management and
Budget.

The effect of this law on the regulatory
agencies, however, went beyond merely
the housekeeping function intended by
Congress. With the power of reviewing
and cutting regulatory agency appropria-
tion requests, the Bureau of the Budget—
OMB—gradually developed a high de-
gree of control over the priorities of regu-
lation.

The Judges Act of 1925, also designed
to promote governmental efficiency, re-
quired the agencies to channel their Su-
preme Court cases through the Attorney
General’s office. However, this has given
the executive branch discretion over
which cases would be pressed.

The Federal Reports Act of 1942 was
enacted to protect the Nation's business-
men from deluges of Federal forms and
reports by requiring in most cases such
forms be approved by the Bureau of the
Budget.

In practice, this act has made it pos-
sible for the OMB to exercise a good deal
of control over the investigative func-
tions of the regulatory agencies.

The power of the OMB over regula-
tory agencies is further extended through
the practice whereby regulatory agencies
submit their legislative proposals to the
Congress through the OMB. This central
clearance of agency legislative proposals
enables the executive branch, through
the OMB, to determine, in effect, the
priorities and policies of regulatory
agencies.

The historical development of execu-~
tive control over the regulatory agencies
through those means I have mentioned
and others is well documented by Com-
missioner MacIntyre in his excellent ar-
ticle. Those of us in the Senate who have
dealt with the various agencies, and
there are few of us who have not, are
well aware of the significance of the
problems brought out in this article.
Numerous witnesses have testified before
various committees and subcommittees
of this body on the subject.

In my remarks in the Senate on August
3, 1973, I quoted from the testimony of
then-FCC Commissioner Nicholas John-
son before the Subcommittee on Com-
munications of the Senate Commerce
Committee. Commissioner Johnson cited
many of the ways in which the executive
branch exercises control over the FCC
and concluded:

The facade of “independence” and Con-
gressional scrutiny is maintained, while the
Executive can exercise control without as-

suming responsibility for the agencles' ac-
tion.
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Regulatory independence was the sub-
ject of 7 days of hearings held during the
92d Congress by the Subcommittee on
Intergovernmental Relations of the Sen-
ate Committee on Government Opera-
tions. The findings of these hearings
have been incorporated into S. 704, in-
troduced during this Congress by my dis-
tinguished colleague and cosponsor on
Senate Resolution 160, the Senator from
Montana (Mr, METCALF),

A major step toward the goal of S. 704,
to restore the independence of certain
regulatory agencies of the Federal Gov-
ernment, was taken in November with
the passage and signing of the Alaska
pipeline bill. Upon the initiative of the
distinguished Senator from Washington
(Mr. Jackson), the Alaska pipeline bill
contained two sections which take an
essential first step toward freeing the
regulatory agencies from executive con-
trol.

The important provisions give to the
FTC the right to represent itself in court
actions, to seek preliminary injunctions
against deceptive anticompetitive ac-
tions, and to increase civil penalties.
They also give to seven agencies the
right to send out questionnaires and
gather information from banks and com-~
mon carriers.

Hopefully, these new powers will give
the FTC and other agencies affected a
chance to increase their effectiveness and
decrease their dependence on the execu-
tive branch.

However, further reforms are clearly
required. The OMB retains its control
over the FTC budget, and the executive
branch retains virtually all of the rest
of its powers over the remaining reg-
ulatory agencies. If the problem of
Executive control over the agencies is
to be dealt with effectively, it will have
to be on a much broader scale than this
small, but nevertheless significant start.

There is evidence that the development
of Executive control over regulatory
agencies during a 50-year period has ac-
celerated in the past 5 years. As Com-
missioner MacIntyre points out in his
article, one of the most important con-
gressionally imposed curbs on Executive
control of the agencies—the long, stag-
gered terms of the Commissioners—
breaks down when a President serves
two terms. The New York Times re-
ported on May 6 of this year that of 38
positions on the six major regulatory
bodies, the present administration ap-
pointees numbered 28. Furthermore, the
new appointees represent less of an ideo-
logical mix than those during the terms
of previous Presidents.

Many observers feel that the executive
branch is currently moving ever rapidly
toward increased control over the reg-
ulatory processes. Specific areas where
this movement has been most obvious in-
clude cable television policy, and broad-
casting license renewal, These are two
areas of great importance to the Ameri-
can people.

If Congress is to reverse the movement
toward more and more Executive con-
trol over the regulatory agencies, the
time to act is now. The creation of a
Select Senate Committee, as I have pro-
posed in Senate Resolution 160, would
give the Senate a chance to evaluate for
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itself just how closely the congressional
intent in establishing the independent
“arms of Congress” is being followed.
By a careful, comprehensive study, the
Senate can look closely at the problem
and prescribe the remedies. It is essen-
tial that this action be taken to build
upon recently enacted reforms.

I ask unanimous consent that the arti-
cle entitled “The Status of Regulatory
Independence,” be printed in the RECORD.

There being no objection, the article
was ordered to be printed in the Recorp,
as follows:

THE STATUS OF REGULATORY INDEPENDENCE®*
(By A. Everette MacIntyre)
INTRODUCTION

The advent and growth of the rallroads,
improved and expanding methods of com-
munication, developing an ever-increasing
technology after the Civil War, caused a
mushrooming of commercial intercourse be-
tween the States. The regulation of this
commerce the Constitution entrusted to the
Congress of the United States.! By 1885, Con-
gress had come to realize, however, that it
would not be able to deal with all the mi-
nutise of regulation by way of direct legis-
lation from one detail to the next. Even
assuming that Congress had the knowledge
and desire to do so, such a task would be
a physical impossibility; at least a part of
this task would have to be delegated. Con-
gress also realized, however, that under the
theory of separation of powers it would be
inappropriate to delegate, to the extent Con-
gress desired to do so, the function of filling
in legislative details to elther the Judiciary
or the Executive Branch. At the same time
Congress was to delegate a certain amount
of quasi-judicial authority, which Congress
felt the Judiciary was not sufficlently expert
to handle and which would have been im-
proper to delegate to the Executive Branch
of the Government.

Congress, therefore, determined upon a
course of creating, as arms of the Congress,
independent regulatory agents to whom
would be delegated a limited amount of legis-
lative and judicial authority. The legislative
authority was designed to fill in the legis-
lative detail within a broad framework of
congressional standards and policy declara-
tions; the judlclal authority as a necessary
adjunct to successful regulation. An exam-
ple of such a delegation is Section 5 of the
Federal Trade Commission Act,® which pro-
vides that “unfair methods of competition™
are unlawful® In such situations there was
left to the Independent regulatory agent, as
an arm of the Congress—in this instance the
Federal Trade Commission—the delegated
authority to fill in and implement the vari-
ous legislative details in order to establish
the precise meaning of the phrase “unfair
methods of competition.” This task was to
be accomplished by quasi-judicial action
through the process of judicial inclusion and
exclusion and by & quasi-legislative process,
including rule making proceedings. This is
not to say, of course, that Congress could
not have quite properly, and within the
framework of accepted constitutional theo-
ries, delegated some regulatory authority
to the Executive. Under constitutional con-
cepts of separation of powers, however, such
delegation would have required a great deal
more specificity than is required for “an
arm of Congress.” An attempt to delegate
quasi-legislative and quasi-judicial authority
to the Executive to the same extent as was
conferred upon “an arm of Congress” would
have been unconstitutional.

This was demonstrated by the Supreme
Courts 1935 decision ¢ dealing with the Na-
tional Industrial Recovery Act of 18933, In that
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case the Supreme Court unanimously held
the Act to be unconstitutional because it
attempted to delegate to the Executive legls-
lative powers which the Constitution granted
exclusively to the Congress. Among others,
the Court stated:

“The Congress is not permitted to abdicate
or to transfer to others the essential legisla-
tive functions with which it is thus vested.
[Article I of the Constitution.] We have
repeatedly recognized the necessity of adapt-
ing legislation to complex conditions in-
volving & host of details with which the
national legislature cannot deal directly. We
pointed out in the Panama Company case
[298 U.S. 388] that the Constitution has
never been regarded as denying Congress the
necessary resources of flexibility and prac-
ticality, which will enable it to perform
its functions in laying down policies and
establishing standards, while leaving to se-
lected instrumentalities the making of sub-
ordinate rules within prescribed limits and
the determination of facts to which the
policy as declared by the legislature is to
apply. But we said that the constant recog-
nition of the necessity and validity of such
provisions, and the wide range of adminis-
trative authority which has been developed
by means of them, cannot be allowed to ob-
scure the limitations of the authority to
delegate, if our constitutional system is to
be maintained.’ [Emphasis supplied.]?

The National Industrial Recovery Act at-
tempted to authorize the establishment of
“codes of fair competition” by the Executive,
and the Court particularly concerned about
the absence of a specific definition for the
concept “fair competition.”* The specificity
required to permit the delegation of regula-
tory authority to the Executive was missing,
causing the Act to be held unconstitutional.
On the other hand, the congressional action
of delegating such broad regulatory authority
as determining “unfair methods of competi-
tion,” a term no more specific than “fair
competition,” to “an arm of Congress” has
not been overturned. Although initially the
courts were more than skeptical about the
manner of regulation by these congressional
creatures, the authority to do so was up-
held. With this approach Congress chanced
upon a method of regulation unigque and
untried at that time but upon which it was
to place increasing reliance in the fulfillment
of its constitutional mandate.

At this point the concept of an Independ-
ent board, Commission, or agency should be
briefly cutlined. Basically, there are two types
of independent agencies: those which are a
part of the Executive Branch of the Govern-
ment and under the control of the Chief Ex-
ecutive but not a part of any cabinet de-
partment, and those which, at least in
theory, are outside of the control of any Ex-
ecutive department.” This paper is concerned
with the latter type of agency, which, as an
arm of Congress, Is responsible to Congress
and subject to the oversight of Congress,
Regulatory independence thus refers to in-
dependence from Executive control, but not
absolute independence.

Since the creation of the first major Fed-
eral independent regulatory agency in 1887—
the Interstate Commerce Commission—and
the last of the original seven ® independent
regulatory agencies—the Civil Aeronautics
Board—there has been an almost endless
stream of legislative and judicial expression
affecting every phase of these agencies' op-
erations. The purpose of this paper 1s to
review and analyze some of these legislative
and fudicial developments which relate to
the concept of the “independence’” of these
agencles, with particular reference to the
Federal Trade Commission. At the outset
it should be noted that the Federal Trade
Commission differs from other independent
agencies with respect to the subject matter
of regulation; whereas other independent
agencies have a particular industry assigned
to them, the Federal Trade Commission is
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charged with regulating that vast array of
American business not otherwise the sub-
ject of special Federal regulation. This gives
additional meaning and importanec to the
theory of independence as applicable to the
Federal Trade Commission.?

HISTORY AND THEORY OF INDEPENDENCE

The leglslative history of the Federal Trade
Commission Act, as well as that of any of
the other commissions, leaves little doubt
of Congress intent insofar as it pertains
to the Commission's independence from con-
trol by the Executive. More specifically, Con-
gress expressed the desire to create a com-
mission which in the performance of its
functions would be independent from the
Executive Branch of the Government. For
instance, prior to the creatlon of the Com-
mission, its powers of investigation resided
with its predecessor—the Bureau of Corpora-
tlons of the Department of Commerce. This
investigatory power was taken from a de-
partment under the control of the Executive
and given to an independent agency.® Ex-
pressions of congressional intent on this
point are extremely explicit. As a matter of
fact, no other single topic concerning the
new commission received such extensive
comment, It was, perhaps, most succinctly
stated by Senator Newlands, Chairman of
the Senate’'s Committee on Interstate Com-
merce, who Introduced the original bill,
when he explained the need for independ-
ence from the Executive Branch in the fol-
lowing way:

The need has long been felt for an ad-
ministrative board which would act in these
matters in aid of the enforcement of the
Sherman antitrust law, which would have
precedents and traditions and a continuous
policy and would be free from the effect of
such changing incumbency as has in the
nature of things characterized the admin-
istration of the Attorney General's office.?

The desire for impartial regulation not
dictated by political considerations and the
recognized, as well as demonstrated, need for
a continuous policy of regulation prompted
the care which Congress bestowed upon this
particular part of the Act. This is also dem-
onstrated by the organic acts establishing
the various agencles, Though the President
has the power to appoint members of agen-
cles, these appointments must be confirmed
by the Senate. The terms of office are stag-
gered and are scheduled on an overlapping
basis in addition to extending beyond the
President’s own term.™ In theory this would
prevent the Chief Executive from appointing
a majority of members of any Commission,
This theory breaks down, of course, if the
President serves for more than one term. An-
other requirement is the bipartisan nature
of most commissions whereby each must be
composed of no more than a majority from
one political party. And, finally, the President
may not remove a member of a commission
except for the fairly customary grounds of
“inefficlency, neglect of duty, or malfeasance
in office.”

Aside from specific congressional intent
the theory of independence as it concerns the
Federal Trade Commission has proven merit
over and beyond that of other regulatory
agencies. For example, the Commission and
the Department of Justice's Antitrust Divi-
sion have concurrent jurisdiction over a va-
riety of practices. The benefits of such con-
current jurisdiction can be readily observed.
The Department, as a general matter, has
traditionally concerned itself almost exclu-
silvely with hard-core and clear-cut cases. The
Commission, on the other hand, has been
more willing to ploneer into the gray areas,
as Indeed was one of the purposes of its cre-
ation, i.e, to fill the interstices of the Clay-
ton Act. Thus, enforcement of Section 7 of
the Clayton Act in the area of conglomerate
mergers ¥ by the Commission has been more
innovative and imaginative. Therein the
Commission is able to rely to a considerable
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extent on the economiec expertise available to
it. Similarly, the brunt of enforcement ac-
tivity under the Robinson-Patman Act has
been borne by the Commission. There can be
1ittle doubt that concurrent jurisdiction by
an independent regulatory agency and a de-
partment of the Executive has resulted in
more effective and successful law enforce-
ment than exclusive jurisdiction by one gov-
ernmental body could have provided.™

DEVELOPMENTS BEARING ON INDEPENDENCE

An analysis of a number of congressional
actions ultimately affecting regulatory inde-
pendence shows that not infrequently there
was only a very general congressional intent,
with no clear recognition of the effect such
legislative endeavors would have upon reg-
ulatory independence. Of the plethora of
statutes enacted for various purposes, many
of them subsequently proved to have con-
siderable Impact upon the substantive work
of an agency. E.g., what Congress may have
intended to be an administrative statute,
where it was deemed necessary to glve the
Chief Executive certain authority in the
interest of economy, efficlency and the or-
derly conduct of government, developed into
& means of Executive control over substan-
tive programs of an agency unforeseen and
inconsistent with congressional intent.

A. THE BUDGET AND ACCOUNTING ACT OF 1921

The first Act passed by Congress which ad-
versely affected the independence of reg-
ulatory agencies was the Budget and Ac-
counting Act of 1921.* The Act specified that
henceforth the budgets and requests for ap-
propriations of all government units, with
the exception of the Legislative and Execu-
tive units, shall be submitted to the Bureau
of the Budget, created by the Act.® These
budgets and requests for appropriations
would be included in the nation’s budget the
President submits to Congress each year.

Congressional debate indicates that pas-
sage of the Act reflected increasing con-
cern over governmental economy, occasioned
by the fact that 1918 was the first year since
the end of the Clvil War in whch the United
States experienced a budgetary deficit. To
remedy this situation it would *. . . be nec-
essary to wipe out duplications in the Gov-
ernment service, to eliminate inefficlency, and
to stop unnecessary work.”* Congressional
concern was also expressed over the lack of
objectivity in annual appropriations requests.
Each governmental unit presented its request
in the most glowing terms, oftentimes with
little or no objectivity as to intrinsic worth of
the activifies sought to be financed. Under
these circumstances, something like the
Budget and Accounting Act was needed and
motives behind its passage can hardly be
faulted. The gquestion which remains Is
whether Congress intended to affect regula-
tory independence to the degree the Act sub-
sequently would, and, if not, how this could
have been avolded.

In practice, the Act resulted in a degree of
control over substantive programs of the
agency which were certainly not envisioned
by the Congress when it passed what it con-
sidered to be a statute dealing with admin-
istrative detall. When an agency submits
its budget to the Bureau of the Budget each
item contained therein must be extensively
justified, and agency members and person-
nel may be asked for further elaborations
during the course of personal interviews. An
agency's proposed appropriations request is
reviewed by the Bureau of the Budget, which
follows policies and priorities established by
the President and not necessarily by Con-
gress. To the extent they coincide congres-
sional intent will be fulfilled; to the extent
they differ congressional intent will, of
necessity, take a back seat.

This review, however, is not limited to
broad policy considerations but includes the

Footnotes at end of article.

CONGRESSIONAL RECORD — SENATE

actual establishment of priorities of regula~-
tion. For example, the Bureau of the Budget
has the authority to tell the Federal Trade
Commission how much it is to spend on mer-
ger enforcement activities and how much
to spend on enforcing the Wool Products
Labeling Act. Perhaps this method of ad-
ministration relieves Congress of the burden-
some duty of detalled oversight over inde-
pendent agencles. On the other hand, it
leaves the door wide open for administrative
repeal of congressional action through the
funding process without the benefit of leg-
islation. In addition, the Bureau is empow-
ered to enforce its mandate by freezing an
agency’s funds should the agency spend its
appropriations contrary to the manner
spelled out by the Bureau.

In this context it should also be mentioned
that the Federal Trade Commission appro-
priations requests are customarily reduced
by no less than 15 to 20 percent by the
Bureau. What was intended as a purely
housekeeping measure not infrequently has
become an instrument of control over policy.
Perhaps a better solution would have been
to have budgets and requests for appropri-
ations submitted to the Bureau of the Budget
for review but at the same time permit in-
dependent agencles to submit copies of such
requests directly to the Congress. This, how-
ever, the Act expressly prohibits’® Such a
practice would at least enable Congress to
obtain a greater knowledge of the agencies’
positions.®

Recently some congressional concern has
been expressed over the Bureau's control
over substantive programs of independent
agencies and three bills*® have been intro-
duced which would require the Burean to
include the Federal Trade Commission’s ap~-
propriations request in the President's
budget, without revision, and would permit
the Commission to submit its budgets di-
rectly to Congress.

B. THE JUDGES ACT OF 1825

The next development affecting the Inde-
pendence of regulatory agencies was the
passage of the Judges Act of 19252 The pur-
pose of this Act was to collect in one statute
the provisions of the law relating to appel-
late jurisdiction of the Supreme Court and,
due to the backlog of cases before the
Court, the Act sought to reduce this juris-
diction.® This was accomplished by the sim-
ple expedient of broadening the Court's juris-
diction to issue writs of certiorari, ie., in-
creasing the Court’s discretion as to the cases
it will hear.=

At the same time, however, Congress (it
is suspected through inadvertence rather
than design) altered the practice whereun-
der the Federal Trade Commission prepared
its own requests for writs of certiorari and
argued its own cases before the Supreme
Court. The practice had developed that by
leave of the Attorney General (who nelther
had the staff nor the inclination to do other-
wise), the two then-existing agencies—the
ICC and the FTC—argued their own cases
before the Supreme Court.® With respect to
the Interstate Commerce Commission, the
practice was codified in 19183,® and reaf-
firmed by the Judges Act of 1925. By impli-
cation, however, because of the absence of
any specific reference, it was denied to the
Federal Trade Commission. Now =all inde-
pendent agencies, with the exception of the
Interstate Commerce Commission, do not ask
the Bupreme Court to grant a wrilt of cer-
tiorarl directly but channel their requests
through the Attorney General.

To the extent the Solicitor General sub-
stitutes his judgment, either as to the law
or the facts, for that of an agency, the theory
of agency expertise, one of the reasons for its
establishment, is bypassed. It 1s equally clear,
on the other hand, that with respect to Gov-
ernment-originated cases in which Bupreme
Court review is sought, there must be some
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sort of traffic policeman between the various
governmental units and the Supreme Court.
The question is, can this function be fulfilled
by that office? In many instances the Solic-
itor General must seek the advice of the
Department’s operational divisions, which
may have their own interests to pursue. To
the extent he defers to this advice the objec~
tivity of the impartial trafic policeman may
be compromised. For example, in complex
antitrust gquestions it would be surprising
to learn that the Sollcitor General does not
heavily rely on the views of the Antitrust
Division in the Department, as of necessity
he must. In many instances the advice he
receives serves to highlight one of the reasons
for the creation of the Federal Trade Com-
mission—congressional disenchantment with
enforcement of the antitrust laws., In any
event, it frustrates the regulatory scheme
considerably If an agency's endeavors are
stymied by departmental actions. It also
frustrates congressional intent. Theories of
priorities and enforcement of necessity differ
and in some situations philosophiecal differ-
ences have, for all intents and purposes, ad-
ministratively repealed various legislative
purposes. Under these circumstances it would
be more desirable to permit the independent
agencies to seek certiorari before the Su-
preme Court directly. Control over litigation
is the most important aspect of independ-
ence, which must be considered severely
handicapped If it is in the hands of someone
other than the agency.

The Solicitor General's control over cer-
tiorarl petitions rests upon the following
language:

Except when the Attorney General in a
particular case directs otherwise, the Attor-
ney General and the Solicitor General shall
conduct and argue suits and appeals in the
Supreme Court and suits in the Court of
Claims in which the United States is inter-
ested.®

Actually, the provision is silent as to who
may file petitions for Supreme Court review
but merely refers to the conduct and argu-
ment of cases for which Supreme Court re=-
view has been granted. It could be argued,
therefore, that this is purely an administra-
tive provision which does not give the So-
licitor General the veto power over which
cases can be appealed to the Supreme Court
and that each governmental unit is at lib-
erty to file its own petitions for writs of
certiorari. Certainly, the theory of independ-
ence as applied to regulatory agencles and
the history of their creation would lend con-
siderable support for this argument. To the
author's knowledge, however, no independent
agency has ever filed a petition for cer-
tiorarl outside the heretofore adhered to pro-
cedure.

The Federal Trade Commission’s experi-
ence during the period of July 1, 1961,
through March 1, 1969 has been mixed. Of
the 34 requests by the Commission to the
Solicitor General for petitions of certlorari,
only 19 were actually filed. Of these 19 peti-
tions 14 were granted and 5 were denied.
The 14 cases in which the Court granted
certiorarl were decided in favor of the Com=-
mission. In one instance ¥ the Solicitor Gen-
eral refused to file a petition for certiorari
but authorized the Commission to file in its
own name. In another instance® the So-
licitor General filed the requested petition
but with a notation that he would not sup-
port the Commission’'s position if certiorari
were granted. In both instances the petition
was denied. In another case the Sollcitor
General represented the issue to be a factual
one and the petition was denled.®

Most important, however, is the Solicitor
General's preference as to subject matter.
From a review of the Commission's requests
for petitions of certiorarl, it becomes clear
that differences of opinlon most frequently
occur in the area of price discrimination and
other Robinson-Patman Act cases. Only in
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about one-third of the Commission’s re-
quests In this area were petitions filed
whereas slightly better than one-half of the
Commission’s total requests were filed.n
Furthermore, in two price discrimination
cases ® in which the Commission’s position
had been sustained by the Tth Circuit, but
wherein petitioners had filed petitions for
writs of certiorarl, the Solicitor General, al-
though authorizing the Commission to file
briefs in opposition to the petitions, filed a
separate memorandum opposing the Com-
mission’s position. Under such circumstances
the traffic policeman role is hardly fulfilled.
It also accentuates the dichotomy of views
on Robinson-Patman Act enforcement. 8im-
flarly, the Solicitor General refused to file a
petition In the two cases involving the Wool
Products Labeling Act.® On the other hand,
in the three merger cases in which the Com-
mission requested the Solleitor General to
file for certiorari during this time, all three
were successfully appealed.3
C. CENTRAL CLEARANCE OF LEGISLATIVE
PROPOSALS

Sometime during the mid-1930’s the prac-
tice originated of submitting legislative pro-
posals to the Congress via the Bureau of the
Budget. This policy was originated by Frank-
lin D. Roosevelt and has been continued to
this day, although there does not appear to
be any statutory authority for it. As a matter
of fact, with respect to the Federal Trade
Commission, it appears to be directly con-
trary to the mandate contalned in Section
6(f) of the Federal Trade Commission Act—
that the Commission, together with annual
and special reports, shall submit recom-
mendations for additional legislation to Con-
gress., Moreover, when the Commission is
requested to report on specific legislative
proposals, such reports must be cleared by
the Bureau of the Budget before being sub-
mitted to the appropriate congressional com-
mittee. At the Bureau of the Budget such
reports and legislative recommendations
must receive clearance in terms of substance,
Le., they are reviewed in light of the Pres-
ident's policy objectives.® This practice could
result in precisely the situation Congress
desired to avold by the establishment of In-
dependent agencles if it deprives Congress of
their views.

The procedure by which comments on
proposals for legislation are coordinated and
cleared by the Bureau has evolved as a mat-
ter of tradition, without the benefit of spe-
cific legislation. The Bureau takes the posl-
tion that all legislative proposals and com-
ments concerning legislation, whether agen-
cy-initiated or in response to a congressional
request or pursuant to statutory mandate,
must go through the Bureau. Not infrequent-
1y the Bureau will effect various revisions. In
addition, the practice at times places an
agency in an awkward position with members
of Congress. For example, congressional re-
quests for agency comments on legislation to
be proposed are transmitted to the agency
directly. The reply, however, 18 channelled
through the Bureau. Should a time lag de-
velop, as it sometimes does, members of Con-
gress place the responsibility with the agency
and not the Bureau. As a matter of deference,
the agenciles have acceded to the Bureau's
position on this question, although from
time to time one or the other agency may
have been inclined to challenge the Bureau's
position. For obvious reasons, however, no
agency has been too eager to pursue such
& course.

D. THE FEDERAL REPORTS ACT OF 1942

Passage of the Federal Reports Act of
1942 ® accorded to the Bureau of the Budget
another important right of review and con-
trol over the activities of regulatory agen-
cles, although the Act was passed under cir-

Footnotes at end of article.
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cumstances and for reasons considerably dif-
ferent from those in which it would be used.

As early as 1938 concern mounted over
increasing governmental activity in the col-
lection of information. Particularly the small
businessman found it more and more diffi-
cult to cope with the avalanche of Federal
and State forms and reports he was required
to complete, often at considerable expense.
This insatiable appetite for information was
the result of the staggering growth the Gov-
ernment experienced during the 30 years be-
tween 1912 and 1942. This period witnessed
the greatest form-producing decades in the
history of the United States. Six of the orig-
inal 7 independent agencies were established
during that time. The sixteenth Amendment
to the Constitution, establishing an income
tax, was passed. Soclal Security began, etc.
In addition, many States initiated duplica-
tive services to those of the Federal Gov-
ernment. The inevitable result was Federal
and State forms and reports about taxes,
employees, business and other aspects of
dally life. Some of the information collected
by different agencies overlapped and caused
duplication. It was principally such dupli-
cation which led to original drives for some
coordination of the Government's collection
of information.®

The final impetus for passage of the Fed-
eral Reports Act came with the creation of
the Office of Price Administration. The na-
tlon was literally engulfed in a blizzard of
paperwork concerning rationing, output,
prices, and any other conceivable type of in-
formation, both private and public. For the
successful prosecution of the war this proved
not only unnecessary but was bitterly re-
sented by the many citizens who were re-
quired to walt their places in long lines at
various post offices throughout the country
for a determination whether their question-
nalres were properly filled out and their re-
quests indeed necessary.®

The Act provides that requests for infor-
mation originating with any governmental
agency ® and directed to more than nine
respondents must recelve clearance by the
Bureau of the Budget. Requests for such
clearance must be accompanied by a detalled
explanation of the questionnaire, such as
technicalitles of implementation, manner of
selecting the respondents, whether the in-
formation is to be collected by malil or per-
sonal interview. In addition, the request must
be justified in depth. This would include a
statement why the iInformation is sought and
how it will be used; why the particular num-
ber of respondents and not less have been
selected: how much time it will take a re-
spondent to answer the questionnaire, etc.
In ruling upon such requests the Bureau of
the Budget must also be satisfled that this
is the only practical method of getting the
necessary information and that it is not
avallable through some other governmental
or more readily accessible private source.

The power of review within the Bureau of
the Budget extends so far as to permit for-
bidding collection of all or & part of the in-
formation sought. In case of the traditionally
used anestionnalre, for example, the Bureau
of the Budegt mav withhold clearance for its
issuance altogether, or it may strike certain
auestions—a matter entirely within its dis-
eretion,

Coneress, in its baste to pass this bill, how-
ever, did not heed the warning of those oues-
tlionine its extent. althoueh this point was
the sublect of considerable debate s Specif-
feallv. some members of Congress felt that
whila the blll was ostensibly aimed at the
el'mination of unnecessarv and presumablvy
dunlicate renorts, the wav it was rhrased
gave the Director of the Burean of the Rudeet
a zood deal more control over the collection
of information than was necessary under the
circumstances and perhaps even intended by
Co had it considered all the ramifica-
tions of the bill.e
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As it turned out, the Act permits the Bu-
reau of the Budget to exercise a good deal
of control over the investigative functions
of the independent agencies. With respect to
the Federal Trade Commission this repre-
sents a drastic departure from the theory of
its creation. One of the Commission's most
important functions arises out of the man-
date to investigate and publicize business
conditions harmful to the continued good
health of the economy and to do so inde-
pendently and otuside of the control of the
Executive. Any control over its ablility to
investigate or a substantive review of the
information it seeks will naturally adversely
affect the Independence of the Commission.

There is no doubt that the purpose for
which the Act was conceived—to cut costs
to the Government and to avold unnecessary
harassment of citizens and businesses—has
considerable merit. If, however, it becomes
an instrument of control over some types of
investigations, specifically those of inde-
pendent regulatory agencies—and this in
fact has occurred—it would appear that the
authority the Act vests in the Bureau of the
Budget needs to be reexamined.

E. THE HOOVER COMMISSION AND THE LANDIS
REPORT

In 1947 the Hoover Commission # was or-
ganized to study and make its report on,
along with recommendations, governmental
operations, with particular emphasis on effi-
ciency in the operation of government. One
recommendation included in the Hoover
Commission report,* which was adopted
later # and which was to have a far-reaching
impact upon the independence of regulatory
agencies, concerned the position of chair-
men for these agencles. In the interest of
efficiency and to “enable the President to
obtain a sympathetic hearing of broader con-
sideration of national policy which he feels
the Commission should take into account,” ¢
the Hoover Commission recommended that
the chairman of an agency should be ap-
pointed by the President and should be given
more administrative authority over his
agency. Up to that time, with the exception
of the Federal Communications Commission,
whose organic statute provides for the ap-
pointment of its chairman by the President,
the agencies selected their chairmen from
among thelr members. Generally the chair-
man of an agency would be selected by the
members of such an agency on an annual
basis and he constituted little more than a
primus inter pares. In addition, the agencies
themselves would decide how to handle in-
tra-agency administrative detail. Under the
reorganization of 1950, however, the chair-
man had the authority (1) to appoint and
supervise personnel’ (2) to distribute the
workload among such personnel and (3) to
determine the use and expenditure of funds.
The reason assigned to this drastic departure
from previous practice was that it would
relieve the commissioners from burdensome
administrative chores such as ruling upon
the salaries of the char force and thereby
free them to devote their energles to the
substantive aspects of the commission’s work.

The impact of these plans, once they were
implemented, was profound. Inasmuch as
the chairman holds his post as chairman at
the pleasure of the President, it becomes
unlikely for him to pursue & policy allen
or contrary to that of the Chief Executive if
he is to retaln his post. Since the chalrman
is responsible for the selection of personnel,
the assignment of the workload and the
use of the agency's funds, it is difficult to
see how an agency, even if a majority of its
members wish to do so, may pursue a course
independent from the wishes and desires
of the then current administration. As a
practical matter there would be no confiict
if the policies of the Executive are the same
as those of the Congress; should those be
different, however, it will become readily ap-
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parent that independence from Executive
control has been materially weakened.

Those members of Congress who had the
opportunity to study the proposal recog-
nized, of course, that any gains in efficlency
which might result would be at a sacrifice
in independence. As a result, Senator Edwin
C. Johnson from Colorado introduced & reso-
lution for disapproval® of the proposals on
the ground that they were contrary to the
“long established congressional policy that
regulatory agencies must be independent and
directly responsible to Congress.” ® The reso=-
lution carried only with respect to the Inter-
state Commerce Commission and the Federal
Communications Commission, and in those
instances only because it was vigorously sup-
ported by the industries regulated by these
commissions and their bars.®

The Landis Report of 1960 ® covered simi-
lar ground and also volced its concern about
efficiency in government. The recommended
cure for whatever bureaucratic blunders or
loss of efficiency might have occurred was
again greater control by the Executive. With
respect to the Federal Trade Commission
the report states:

Here, as in the case of the Interstate Com-
merce Commission, the Civil Aeronautics

Board and the Securities Exchange Commis-"

sion, the powers of the Chairman should be
increased and the Commission’s authority
to delegate declsion-making implemented by
Presidential action under the Reorganiza-
tion Act

Quite revealing is the reason given for the
necessity of these changes. As the report
states, the Federal Trade Commission must,
due to its limited resources, exercise a great
deal of discretion as to the trade practices it
will investigate and must concentrate on
specific areas. This, according to Landis, “in-
volves an issue of policy of which the Exec-
utive should not only be aware but which
should be keyed to whatever overall program
is then the Administration’s prime concern.
The responsibility for concentration on a
particular area should be the responsibility
of the Executive and not the Federal Trade
Commission.” ® Under this theory, the Exec-
utive, alternatively, would be able not to
concentrate on a particular area, a fact
which has always been of greater congres-
slonal concern, particularly in the area of
antitrust enforcement. Acceptance of this
theory would inevitably lead to precisely the
circumstances the establishment of the In-
dependent agencies was supposed to pre-
clude—Ezxecutive control over the regulatory
scheme. By the same token, however, the
report, in a curiously candld comment, states
that “[t]|here has also been too much of the
morale-shattering practice of permitting ex-
ecutive interference in the disposition of
causes and controversies delegates to the
agencies for decision.” ® No doubt there is a
direct relationship between the extent of
“morale~-shattering executive interference”
and the degree to which, over the years, we
have veered from the original congressional
intent concerning regulatory independence.
As a matter of fact, such interference is in«
vited for the very reasons assigned to the
need for greater Executive control.

The recommendation with respect to the
Federal Trade Commission, contained in the
report, became the Reorganization Plan No.
4 of 1961 The plan substantially broad-
ened the Chairman’s authority, particularly
with respect to the assignment of workload
among the Commission personnel as well as
among the individual commissioners. The
importance of this authority in the Chalr-
man's office cannot be overestimated.””

F. FEDERAL TRADE COMMISSION V. GUIGNON

The most recent development affecting the
Federal Trade Commission's independence ia
the Eighth Circuit’s 1968 declsion in Federal

Footnotes at end of article.
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Trade Commission v. Guignon, * In that case
the court, in a two-to-one decision, upheld a
district court decision.™ to the effect that the
Commission does not have the authority to
institute court proceedings for the purpose
of enforcing its own subpoenas® The issue,
as phrased by the court, was “whether the
Federal Trade Commission, acting under
§ 9 of the Federal Trade Commission Act . . .
may, without the aid or consent of the Attor-
ney General of the United States, seek en-
forcement of its own subpoenas in the Fed-
eral Distriet Courts.” ® In reaching the con-
clusion that the Commission did not have
this authority, the majority considered not
only the briefs and arguments of the parties
but also a brief amicus curige submitted by
the Department of Justice at the invitation
of the court, In its amicus brief the Depart-
ment took the position that only the Depart-
ment is authorized to represent the agency
in court. To the author’'s knowledge, this is
the first time ® in the 64-year history of the
Commission that the Department has taken
this position. Up to this point it had been
generally accepted, both by the courts®™ and
commentators,® that the Commission had
this authority. A number of factors must
be considered for a correct evaluation of the
Department’s and the court's position. First,
there is the express language of the Federal
Trade Commission Act. Section 9 states, with
respect to the enforcement of subpoenas,
that “the commission may invoke the aid of
any court of the United States in requiring
the attendance and testimony of witnesses
and the production of witnesses.” (Emphasis
supplied.) With respect to compelling com-
pllance with substantive P.T.C. orders to
cease and desist, Section 9 states that
“[ujpon the application of the Attorney
General of the United States, at the request
of the commission, the district courts of the
United States shall have jurisdiction to lssue
writs of mandamus commanding any person
or corporation to comply with the provisions
of this Act or any order of the commission
made in pursuance thereof.” Thus, the Act
contains two separate provisions applicable
in two distinet sets of circumstances: a pro-
vision with respect to subpoena enforcement,
to be undertaken by the Commission itself,
and applications of writs of mandamus to
compel obedience with the Commission’s
substantive cease and desist orders, to be
undertaken by the Attorney General.

Any contradictions which could subse-
gquently be read into the Act as the result of
the difference in methodology of enforcement
was the subject of extensive comment prior
to its enactment.®® That comment makes 1t
clear that inclusion of the mandamus provi-
sion in the Act was not intended to and does
not have any relation to the provisions con-
cerning Commission subpoenas and court
proceedings for their enforcement. The man-
damus paragraph was Intended to apply to
nothing other than the substantive provi-
sions of the Act and the Commission’s orders
commanding obedience to them.™

In addition, the legislative intent concern-
ing independence, and particularly inde-
pendence from control of the Executive for
investigative purposes, buttresses this con-
clusfon.”

The second aspect concerns the statutory
language upon which the court and the De-
partment rely—Sections 516 and 519 of Title
28, United States Code.

Sectlon 516 provides that:

Except as otherwise authorized by law, the
conduet of litigation in which the United
States, an agency, or officer thereof is a party,
or is interested, and securing evidence
therefor, 1s reserved to officers of the Depart-
ment of Justice, under the direction of the
Attorney General.

Section 519 provides that:

Except as otherwise authorized by law,
the Attorney General shall supervise all liti-
gation to which the TUnited States, an
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agency, or officer thereof is a party, and shall
direct all United States attorneys, assistant
United States attorneys, and special attorneys
appointed under section 543 of this title in
the discharge of their respective duties.

The crucial terms are “except as otherwise
authorized by law” and “an agency,” which
were inserted when this section was codified.

This insertion, however, was to effect a
profound change in preexisting law and re-
sulted in the interpretation that now specific
legislation is required for an exemption from
the application of this section; general legis-
lation, such as contained in Section 9 of the
Federal Trade Commission Act was previ-
ously considered sufficlent.®® A review of the
history of this codification and the previous
statutory provisions makes it clear, however,
that such a result was not intended. While
the insertion of these terms cannot be called
inadvertent, they were nevertheless not in-
tended to change preexisting laws.® The leg-
islative history of these provisions conclu-
sively shows that none of the predecessor
statutes applied to such proceedings as the
Commission’s subpena enforcement cases,
and that by adopting the codifications the
Congress did not intend to effect any changes
in preexisting law. As a matter of fact, Con-
gress expressly disavowed such a purpose.™
It is clear, therefore, that the legislative his-
tory of Section 9 of the Federal Trade Com-
mission Act, long-established practice, the
legislative history of the codifications of Title
28, and applicable legal precedent ™ did not
intend the result achieved by the court. Now,
however, the Commission must apply to the
Attorney General for enforcement of sub-
penas, which is inconsistent with congres-
sional - intent on regulatory independence.
One of the most important aspects of the
Commission’s functions and duties is its abil-
ity to investigate independently, and the
subpena power, along with enforcement au-
thority, is a very neceesary part of its Investi-
gatory tools. Frequently its existence alone
will obviate the need for its use. Under pres-
ent conditions, however, the Commission’'s
ability to investigate has been seriously cur-
tailed. The Guignon decislon also brings Into
sharp focus the problems presented by the
inability of the Commission to request the
Supreme Court to grant writs of certiorarl.
In order to seek certiorari it must obtain the
support of the Sollcitor General, which in this
case was not achieved.

G. HUMPHREY'S EXECUTOR

The precise limits of regulatory inde-
pendence have not been crystailized and
judicial expressions on the point have been
scant. Some guidelines, however, have been
established. When Franklin Delano Roosevelt
assumed the duties of his office in 1833, he
desired to establish his own economic policy.
Roosevelt felt that in the execution of this
policy he needed control of the Federal Trade
Commission. This he intended to accomplish
by removing one commissioner openly op-
posed to Roosevelt’s economic policy—Com-
missioner Humphrey. Roosevelt at first asked
Humphrey to resign, on the ground “that the
alms and purposes of the Administration
with respect to the work of the Commission
can be carried out most effectively with per-
sonnel of my own selection.” ™ When this re-
quest was ignored, Roosevelt, on August 31,
1933, and after some intervening correspond-
ence, wrote to Humphrey the following:

“You will, I know, realize that I do not feel
that your mind and my mind go along to-
gether on either the policies or the ad-
ministering of the Federal Trade Commission
and, frankly, I think it is best for the people
of this country that I should have a full
confidence.”

When Humphrey agaln refused to resign,
Roosevelt, on October 7, 1833, wrote him that
“effective as of this date you are hereby re-
moved from the office of Commissioner of the
Federal Trade Commission.” In this attempt
to remove a commissioner of an independ-
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ent agency solely on the basis of incompati-
bility of views rather than for the reasons
spelled out in the statute, Roosevelt relied
on the Supreme Court decision in Myers v.
United States.™ There the Court held that
Congress could not constitutionally restrict
the President’s power to remove an executive
official who had been appointed by the Presi-
dent either alone or with the advice and con-
sent of the Senate. In a dictum the Court
further indicated that the President had the
unlimited right to remove members of quasi-
legislative and quasi-judicial bodies.

After reviewing the legislative history of
the Federal Trade Commission Act and the
debates in both Houses, the Court stated
that

*“[T]he language of the act, the legislative
reports, and the general purposes of the leg=-
islation as reflected by the debates, all com-
bine to demonstrate the Congressional intent
to create a body of experts who shall gain
experience by length of service—a body
which shall be independent of executive au-
thority, ezcept in its selection, and free to
exercise its judgment without the leave or
hindrance of any other official or any de-
partment of Government,"™

The Court recognized that tenure of office
at the will of the President would stultify
the intent of Congress, an intent evidenced
by the fact that Congress fixed commis~
sioners' terms of office. The Court also point-
ed out that removal power in the President
would nullify the independence of the Com-
mission and stated that “it is quite evident
that one who holds his office during the plea-
sure of another, cannot be depended upon to
maintain an attitude of independence against
the latter's will.” * A more succinct explana-
tion of the necessity for the Commission’s
independence cannot be found.

In addition, the Court was influenced con-
siderably by the traditional concepts of sep-
aration of powers and therefore gave par-
ticular consideration to the relationship be-
tween regulatory Independence and the
quasi-judieial functions of the agency:

“We are thus confronted with the serious
question whether not only the members of
these quasli-legislative and gquasi-judicial
bodies . . . contlnue in office only at the
pleasure of the President.

“We think it plain under the Constitution
that illimitable power of removal is not pos-
sessed by the President in respect of officers
of the character of those just named."™

In a previous case,”” the Court dealt at
considerable length with the impact of the
separation of powers doctrine upon actions
by the Exectuive affecting the independence
of officlals acting in a judicial capacity. A
reading of both cases suggests that the Court,
after having determined the function in-
volved, applied the separation of powers doc-
trine to the issue of independence from con-
trol by the Executive. In theory such a test
would be ideal for its simplicity. Unfortun-
ately, in modern practice such a separation
would be extremely difficult, if not impossible,
as these functions, to varying degrees, coa-
lesce in different governmental endeavors.™

CONCLUSION

These are some of the outstanding develop-
ments which demonstrate that regulatory
independence is rapidly becoming more fan-
ciful than factual. Congressional Intent was
clear from the outset that the guasi-legisla-
tive and quasi-judiclal regulatory agencies
were to be independent and free from the in-
fluence, direction or oversight of the Execu-
tive Department. Moreover, the above-noted
reasons for this—the quasl-legislative service
as an arm of the Congress and continuity in
effectuation of public policy as declared In
the broad outlines of the law—are as valid
today as in 1887, more than 80 years ago. I
tend to believe that many of the congres-
sional actions undertaken in the interest of
orderly and efficlent operation of government,
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which subsequently adversely affected regula-
tory independence, were accidental rather
than a conscious and deliberate effort to limit
such regulatory independence. Academic con-
siderations aside, however, the fact remains
that when Congress assigned these regulatory
tasks to independent agencies it did so be-
cause 1t expected its mandate as evidenced
by the organic acts, to be carried out by a
vigorous and effective enforcement policy.
This policy was intended to be contlnuous
and irrespective of the changing political
fortunes dictating White House occupancy.
To the extent we have deviated from this
intent the resulting diffusion of control has
taken its Inevitable toll in regulatory effi-
clency. For example, this situation has un-
doubtedly had a deleterlous impact on anti-
trust enforcement activities by the Federal
Trade Commission as well as the activities of
other agencies. To varying degrees, therefore,
erosion of independence has at the same time
undermined the agencles’ effectiveness. It is
ironic that this loss of efficiency should be,
at least in part, the result of precisely those
statutes designed to foster the orderly and
efficient conduct of government. Perhaps,
then, the public interest has and may con=
tinue to suffer loss of efficlency instead of
capturing that illusive objective if there
should be continuing erosion of effective con=
gressional oversight Instead of oversight by
others.
FOOTNOTES

*Reprinted from the Winter 1969 issue of
the Federal Bar Journal with permission of
the Federal Bar Associatlion, Washington,
D.C.

Commissioner, Federal Trade Commission,
The author wishes to acknowledge the as-
sistance of Joachim J. Volhard in the prepa-
ration of this article.

1Article 1, Section 8 of the Constitution
empowers Congress “to regulate commerce
with forelgn nations, and among the several
states, and with the Indian Tribes.”

#38 Stat. 719 (1914); 156 US.C. 45.

*The Act was amended in 1838 to Include
“unfair or deceptive acts or practices" with-
in its proscription, 52 Stat. 111.

4 Schechter Poultry Corp. v. United States,
295 U.B. 495.

51d. at 529.

® What is meant by “fair competition" as
the term is used in the Act? Does it refer
to a category established in the law, and is
the authority to make codes limited accord-
ingly? Or is it used as a convenient designa-
tion for whatever set of laws the formulators
of a code for a particular trade or industry
may propose and the President may himself
prescribe, as being wise and beneficent pro-
vision for the government of the trade or
industry in order to accomplish the broad
purposes of rehabilitation, correction, and
expansion which are stated in the first sec-
tion of Title 17 [Id. at 531.]

"In the Federal government the term "“in-
dependent establishments"” frequently refers
to all agencies neither in the legislative nor
the judicial branch that are outside the ten
so-called executive departments. [ELEMENTS
OF PUBLIC ADMINISTRATION, Fritz M. Marx ed.,
New York, 1946, p. 208, n. 1.]

*ICC in 1B8T; FTC in 1014; FPC in 1920;
SEC in 1933; FCC in 1934 NLRB in 1935; and
CAB in 1938.

"For example, the argument advanced—
that executive control of an agency at the
same time protects it from unwanted con-
trol by the industry it regulates—is not par-
ticularly relevant with respect to the Fed-
eral Trade Commission.

1051 Cong. Rec. 8842, The opinion was also
expressed that if the Bureau of Corporations
could be converted into an independent com-
mission, more complete knowledge about
corporations engaged in commerce could be
gathered.

1 Senator Newlands, 51 Con. Rec. 10,376. In
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the House of Representatives Mr. Morgan
expressed these views:

“And instead of giving additional power to
the Attorney General we should, as the gen-
tleman from Maryland [Mr. Covington] sald
this afternoon, create a great, independent,
non-partisan commission, independent of the
President, independent of Cabinet officers,
removed so far as possible from partisan poli-
tics, that would command the respect and
confidence of all parties and of all the people
of the Nation. ... What I say is not particu=-
larly applicable to the present Attorney Gen=-
eral or the administration in power. What-
ever we do in regulating business should be
removed as far as possible from political in-
fluence.

*“It will be far safer to place this power in
the hands of a great independent commission
that will go on while administrations may
change, That is one reason why I believe In
having all these matters placed, so far as
they can be, in the hands of a commission,
taking these business matters out of politics.”
[61 Cong. Rec. 88857].

In an article entitled *Constitutionality of
Investigations by the Federal Trade Com-
mission,"” 28 Col. L. Rev. 708, 728 n. 56 (1928),
Milton Handler pointed out that:

“The opposition to the Covington bill came
not from those who thought the bill went too
far but that it did not go far enough. . . .
There was singular agreement as to the wis-
dom of establishing an independent, non-
partisan fact-finding body, and no attempt
was made to reduce the broad inquisitional
powers discussed in the text” [of Handler's
article].

12 The Federal Trade Commission Act pro-
vides that the “first Commissioners shall con-
tinue in office for terms of three, four, five,
six, and seven years, respectively, from the
date of the taking effect of this Act, the term
of each to be designated by the President,
but their successors shall be appointed for
terms of seven years. .. ."” 38 Stat. T17; 15
USC 41.

i See, for example, F.T.C. v. Procter & Gam-
ble, 386 U.S. 568 (18967); and General Foods
v. F.T.C., 386 F.2d 936 (3d Cir. 1967), cert.
den., 391 U.S. 919 (1968).

4 On the other hand, it could conceivably
deteriorate in the kind of buckpassing so
detrimental to effective law enforcement.

1542 Stat. 20; 31 USC 1. Passage of the Act
falled the previous year, interestingly enough,
due to a dispute over the presidential re-
moval power of the proposed Budget Bureau's
director. 61 Cong. Rec. 980,

18 31 USC 186.

17 §1 Cong. Rec. 980.

15 Budget and appropriations requests may
only be transmitted to Congress upon the
specific request of either House thereof, 31
USC 15.

*1t is interesting to note that after pas-
sage of the Act some of the Independent
agencies apparently took the position that it
did not apply to them. This, however, was
made clear in a 1939 amendment restating
applicabllity of the Act to include “any in-
dependent regulatory commission or board.”
53 Stat. 565. See also “Government Organiza-
tion,” H. Rept. 2033, 75th Cong., 3d Sess.,
p. 15 (1938).

% H.R. 9811, 91st Cong., 1st Sess.: HR. 1068,
91st Cong., 1st Sess.; and 8. 789, 91st Cong.,
1st Sess.

u 43 Stat. 936.

= Henry Pringle, The Life and Time of
Willlam Howard Taft, New York, 1939 (two
vols.), p. 992, et seq.

='Cong. Rec, 2752.

* The authority to argue cases in which the
United States is Interested before the Su-
preme Court rests with the Attorney General.
28 USC b518. For example, the first Federal
Trade Commission case to reach the Supreme
Court—F.T.C, v. Gratz, 263 U.S, 421 (1920)—
was argued by the Commissioner whose term
I am succeeding—Huston Thompson, As a
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matter of fact, there was widespread belief at
the time that the fact that a Commissioner
argued the case may have cost the Commis-
slon the decision,

# Urgent Deficlencles and Appropriations
Act of 1913, 38 Stat. 208,

2 28 USC 518. Section 516 of the same Title
provide that “Except as otherwise provided
by law, the conduct of litigation in which
the United States, an agency, or officer there-
of is a party, or is interested, and securing
evidence therefor, is reserved to officers of
the Departmentof Justice, under the direc-
tion of the Attorney General.” While the
phrase “conduct of litigation” is broad
enough to encompass attempts to secure
Supreme Court review, the origin and history
of this section make it abundantly clear that
it does not refer to Supreme Court review.
R.S. 359, 860, 861, and 362. This question is
dealt with in further detall in subparagraph
F, infra. Suffice It to say here that the pres-
ent-day result is attributable to revislons
prior to recodification, which were not in-
tended to effect a substantive change in the
law.

7 Exquisite Form Brassiere, Inc. v. F.T.C.,
801 F. 2d 499 (D.C. Cir. 1961), cert. den,,
369 U.S. 888 (1062).

= American Oll Co. v. F.T.C,, 3256 F. 24 101
{7th Cir. 1963), cert. den., 377 U.S. 954
(1964).

®» Timken Roller Bearing Co. v. F.T.C., 209
F. 2d 839 (6th Cir. 1962), cert. den., 371 Us.
861 (1962).

» Seven of 17. The 7 were:

Sun Oil Co. v. F.T.C. 204 F. 2d 465 (5 Cir.
1961), rev'd, 371 U.S. 505 (1963); Borden Co.
v. F.T.C. 839 F. 2d 133 (5th Cir. 1964), rev'd
and remanded. — TU.S. 637 (1966); Uni-
versal-Rundle Corp. v. F.T.C., 862 F. 2d 831
(7th Cir. 1965), rev’'d, 387 U.S. 244; F.T.C. V.
Jantzen, Inc., 366 F. 2d 253 (9th Cir, 1968),
rev'd, 386 U.S. 228 (1967); Flotill Products,
Inc. v. F.T.C., 358 F. 2d 224 (9th Cir, 1966)
rev'd, 380 US. 179 (1867); Fred Meyer V.

F.T.C. 359 F. 2d 3851 (1966) rev'd 390 U.S. 341
(1968) American Motors Corp. v. F.T.C,, 384
F. 2d 247 (Tth Cir. 1967), cert. den., 390 U.S.
1012 (1968).

The 10 were:

Exquisite Form Brasslere, Inc. v. F.T.C.,
301 F. 2d 499 (D.C. Cir. 1961), cert. den., 369
U.S. 888 (1962). (Solicitor General refused to
file petition but authorized Federal Trade
Commission to file in its own name and peti-
tion was denied.) Sunshine Biscuits, Inc. v.
F.TC. 306 F. 2d 48 (7th Clr. 1962). (The
Commission at first requested but subse-
quently withdrew its request for the filing of
a petition for certiorari.) Thomasville Chair
Co. v. F.T.C., 306 F. 2d 541 (5th Cir. 1962);
Central Retaller-Owned Grocers, Inc. V.
F.T.C., 319 F. 2d 410 (7th Cir. 1963); Ameri-
can Oll Co. v. F.T.C,, 325 F. 2d 101 (7th Cir.
1963), cert. den., 377 U.S. 954 (1964). (The
Solicitor General filed but with notation he
would not support the Commission’s posi-
tion If certlorarl were granted. The Supreme
Court denied certiorari, with Justice Doug-
las of the view that certiorar! should be

ted.) Borden Co. v. F.T.C., 339 F. 2d 953
(7th Cir. 1864); Callaway Mills Co. v. F.T.C.,
362 F. 2d 435 (5th Cir. 1966) ; F.T.C. v. Stand-
ard Motor Products, Inc., 371 F. 2d 613 (2d
Cir. 1967); Borden Co. v. F.T.C., 381 F. 2d
175 (5th Cir, 1867); Knoll Assoclates, Inc. V.
F.T.C., 397 F. 2d 530 (Tth Oir. 1968).

7 Nineteen of 34.

= Monroe Auto Equipment Co. v. F.T.C.,
347 F. 2d 401 (7th Cir. 1965), cert. den., 382
U.S. 1009 (1966); Purolator Products, Inc. v.
F.T.C., 362 P. 2d 874 (7th Cfir. 1965), cert. den.,
389 U.S. 1045 (1966).

= Harry Carr v. F.T.C., 302 F. 2d 688 (lst
Cir. 1962) ; Marcus v. F.T.C., 354 F. 2d 85 (2d
Cir. 1965).

# Consolidated Foods Corp. v. F.T.C., 329
F. 2d 623 (Tth Cfir. 1963), rev'd, 380 U.S. 592
(1966) ; F.T.C. v. Dean Foods, rted 7th
Cir. 19686, rev’d, 384 U.S. 597. (In this case, the
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Commission sought a prelitigation injunc-
tlon and the Supreme Court’s decision held in
favor of the Commission.) Procter & Gamble
Co. v. F.T.C., 358 F. 2d 74, rev'd, 386 U.S. 568
(1967).

% The Organization and Procedures of the
Federal Regulatory Commissions and Agen-
cles and Their Effect on Small Business, H.
Rept. 2967, 84th Cong., 2d Sess., p. 91 (1856).

= 56 Stat. 1078; 44 U.S.C. 421.

* Some of this duplication existed, and still
exists, due to overdrastic restrictions upon
the release of information already collected,
depending upon the agency, the purpose for
which it was collected and the manner in
which it was collected.

s Speaking about OPA reports and ques-
tionnaires, Congressman Patman stated:

“If the gentleman had heard the testimony
that has been presented before the Commit-
tee on Small Business of the House, he would
be very anxious to have this bill passed with-
out 1 hour's delay. The people are up in arms
about these useless reports and unnecessary
questionnaires, They are irritated by them
and they are irritated at the Congress be-
cause the Congress will not do something
about it." [88 Cong. Rec. 9121.]

# Some of the supervisory agencles and the
Bureau of Internal Revenue are exempted.
See Bowman, Results Achieved by the Fed-
eral Reports Act, T Bus. and Gov't. Rev. &
(U. of Missouri, 1966).

# Bowman, supra note 39.

41 88 Cong. Rec. 9158-9166.

42 The following is an excerpt of one of the
comments during the debate of the bill:

“Mr. Smrta of Ohlo. Mr, Speaker, reserving
the right to object, there is a good deal more
to this bill than merely the elimination of
unnecessary reports. Under section 2(d) it
seems to me you are vesting a lot of authority
and power in the Director of the Budget.

“Upon the request of any party having a
substantial interest or upon his own motion,
the Director Is authorized within his discre-
tion to make a determination as to whether
or not the collection of any information by
any Federal agency 1s necessary for the proper
performance of the functions of such agency
or any other proper purpose.

“Certainly & considerable amount of infor-
mation being collected by various govern-
mental agencies is being so collected by
direction of the Congress in response to
specific legislation. Are we to infer that the
Director of the Budget Is to have final
authority and power to set aside any legisla-
tion which the Congress has passed directing
the collection of information?" [88 Cong.
Rec. 9150.]

«“ The Commission on Organizaton of the
Executive Branch of the Government re-
ceived its name *“Hoover Commission” be-
cause it was chalred by ex-President Hoover.

# REPORT ON THE ORGANIZATION OF THE INDE-
PENDENT REGULATORY COMMISsIONs, March 3,
1949.

&1t is significant to note that the SBenate
Committee on Government Operations re-
jected recommendations made by the first
Hoover Commission that certain “executive”
functions of regulatory agencies be trans-
ferred to Executive Departments, with the
following comment:

. . . To the extent such recommendations
were consistent with established legislative
policles and In conformity with the separa-
tlon of regulatory functions from adminis-
trative controls of policy-determining de-
partments or agencies, they received favor-
able action. These regulatory commissions
were established primarily by the Congress to
act on an independent basis in the public in-
terest, and free from direct control by the
President over either their activities or their
decisions. The basic statutes provided that
they be primarily responsible to the Congress
of the United States as the elected repre-
sentatives of the people in order that they

November 29, 1973

might be responsive to the general public
interest and in a position to carry on their
activities without improper influences from
other governmental agencies. This commit-
tee, and the Senate, determined that favor-
able action on these proposals would seri-
ously impair the operations of these commis-
sions and would tend to undermine their
independence of action. [Senate Committee
on Government Operations, Senate Action on
Hoover Commission Reports, S. Rept. 4, 83d
Cong. 1st Sess. 67 (1953).]

“ Task Force on Regulatory Commissions,
Appendix N, p. 32, Jan. 1949,

Prepared for the Commission on Organiza-
tion of the Executive Branch of the Govern-
ment,

7 With the exception of appointments to
the major administrative units within an
agency, which would require approval of a
majority of commisstoners.

4 These plans were labeled in the follow-
ing manner: Reorganization Plan No. 8,
FTC; Reorganization Plan No. 9, FPC; Re-
organization Plan No. 10, S8EC; and Reorga-
nization Plan No. 13, CAB. 5 USC 133Z-15
glﬂﬁl). See also 5 USC 901-813 (1964 Supp.

¥

@ 5. Res. 2564, 81st Cong., 2d Sess. Under the
Reorganization Act of 1945 (59 Stat. 613), the
President was given the authority for a
specific time period to submit reorganization
plans to the Congress. To prevent such a plan
from going into effect, a concurrent resolu-
tion was necessary by the two Houses, stating
that the Congress does not favor the re-
organization plan. This time period has since
been periodically extended, and again on
March 27, 1969 (P.L. 91-5), 83 Stat. 6.

% Hearings Before the Senate Committee
on Expenditures in the Executive Depart-
ments, 8lst Cong. 2d Sess. (1850), 8. Res.
254, pp. 13-17.

BTt Is questionable whether it is desirable
that a regulated industry become the cham-
pion and protector of the independence of
its regulatory agency.

® Landis, Report on Regulatory Agencies to
the President-Elect, Dec. 1960,

=1d. at 48.

®Td. at 52.

= Id. at 36.

= Reorganization Plans 1 (S8EC), 2 (FCC),
and 5 (NLRB) were disapproved by the House
of Representatives. 5 U.S.C. 133z-16 (1964).

% The reaction of members of Congress
who recognized the importance of the Landis
Report on regulatory independence is best
summed up by the statement of Representa-
tive Avery from Eansas:

“Mr. Speaker, I do not want to longer im-
pose upon the time of the House, but I
would just llke to make the record clear
that this is the boldest trespass upon the
independence of the regulatory agencies that
has become a matter of record since the In-
terstate Commerce Commission was author-
ized in 1887.” [107 Cong. 1927.]

= 390 F.2d 323 (8th Cir. 1968).

% F.T.C. v. Guignon, 261 F. Supp. 215 (ED.
Mo. 1966).
~®In reaching this decision the court placed
heavy reliance on F.T.C. v. Claire Furnace
Co., 274 U.B. 160 (1927), thereby repeating
the previously committed error of confusing
those provisions of the F.T.C. Act relating to
mandamus, i.e., the enforcement of orders
with the provision relating to the enforce-
ment of subpoenas.

& 390 F.2d 324.

& In P.T.C. v. Smith, 34 F.2d 323 (SDN.Y.
1929), the Commission’s first subpoena en-
forcement case, the United States Attorney,
as well as the Commission attorneys, was
shown in the official reports as having ap-
peared for the Commission. But the first sen-
tence of the Smith case (34 F.2d 324) states
that the action was initlated by “application
of the Federal Trade Commission,” not by
application of the Attorney General.
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s Eg., F.T.C. v. Green, 262 F. Supp. 153
(S.D.N.Y. 1966); Adams v. F.T.C. 296 F.2d
861 (Bth Cir. 1961), cert. den. 369 U.S. 864
(1962); F.T.C. v. Cooper, 1962 CCH Trade
Cases {70,353 (SD.N.Y. 1962); F.T.C. V.
Tuttle, 244 F.2d 605 (2d Cir. 1957), cert. den,
354 U.S. 925; F.T.C. v. Harrell, 313 P.2d 854,
855 (Tth Cir. 1963); F.T.C. v. Reed, 243 F.2d
308 (7th Cir. 1957), cert. den., 355 U.S. 823;
F.T.C. v. Hallmark, Inc. 265 F.2d 433 (7Tth
Cir. 19569); Flotill Products, Inc. v. FP.T.C,
278 F.2d 850 (9th Cir. 1860), cert. den. 364
U.S, 920; Moore Business Forms, Inc. v.
F.T.C., 307 F.2d 188 (D.C. Cir. 1962); F.T.C.
v. Rubin, 245 F.2d 60 (2d Cir. 1957); F.T.C.
v. Hunt Foods & Industries, Inc., 178 F.
Supp. 448 (S.D. Cal, 1959), aff’d, 286 F.2d 803
(9th Cir. 1860), cert. den., 365 U.S. 877 (1961);
F.T.C. v. Waltham Watch Co., 169 F. Supp.
614 (S.D.N.Y. 1959); FP.T.C. v. Bowman, 149
F. Supp. 624 (N.D. I1l. 1957), aff'd, 248 F.2d
456 (7th Cir. 1957); F.T.C. v. Menzles, 145 F.
Supp. 164 (D. Md. 1956), afi'd, 242 F.2d 81
(4th Cir. 1857); F.T.C. v. Scientific Living,
Inc., 1560 F. Supp. 495, 498 (M.D. Pa. 1957),
appeal dism. (3d Cir.,, order dated Aug. 12,
1957), cert. den., 355 U.S. 9840 (1958); F.T.C.
v. Clarke, 33 F.T.C. 1812 (S.D. Cal. 1941),
held not subject to collateral attack, 128 F.2d
542 (9th Cir. 1942). Bee also cases cited in
the dissenting opinion in Guignon, 390 F.2d
at 336 n. 8.

% Withrow, Investigatory Powers of the
FTC-Constitutional and Statutory Limita-
tions, 24 Fed. Bar J. 456 (1964) :

In case of disobedience to a subpoena, the
Commission may itself seek the aid of the
courts but where enforcement of a demand
for access or a Section 6(b) report is sought,
the Commission is required to request the
Attorney General to make application to the
courts. [p. 485.]

% Mr., CovineToN. I think the conflict is
more apparent than real, and, frankly, it
was an oversight in the final draft. It is a fact
that there is a slight conflict there. It is one,
however, the court would have no difficulty in
de , because in the section which
embodies the method of dealing with proc-
esses of the commission, process for subpoena,
process of enforcing ordinary orders respect-
ing reports, process for production of docu-
ments, process for the punishment of contu-
macious witnesses, and all other ordinary
machinery for the actual operation of the
commission investigations and hearings,
there is found that provision. It might very
well be held to relate entirely to the pro-
ceedings under the section to which the gen-
tlemen refer. And the exclusive jurisdiction
conferred upon the circuit court of appeals
is expressly related to and found in the
section which deals with unfair methods of
competition in business. In addition thereto,
as indicated—that section 9, to which the
gentleman refers, was dealing entirely with
methods and processes—Iit provides that the
jurisdiction of the district courts of the
United States shall be invoked only upon the
application of the Attorney General of the
United States, and only at the request of
the commission. Assuming all the gentleman
says, it would not become a conflict of juris-
diction until the application of the Attorney
General to the district court after the request
of the commission had been made. The com-
mission would never use that method to en-
force its unfair competition orders. [51 Cong.
Rec. 14,927]

% For reasons not spelled out in the deci-
slon, this was not dealt with by the majority,
even though the dissenting opinion by Judge
Heaney makes specific reference to the legis-
lative history of Section 9 of the Federal
Trade Commission Act, as well as the dis-
tinetion between mandamus proceedings and
subpoensa enforcement. 300 F.2d 330, et seq.

= But the great value to the American peo-
ple of the Interstate Commerce Commission
has been largely because of its independent
power and authority. The dignity of the pro-
posed commission and the respect in which
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its performance of its duties will be held by
the people will also be largely because of its
independent power and authority. Therefore
the bill removes entirely from the control of
the President and the Secretary of Commerce
the investigations conducted and the infor-
mation acquired by the commission under
the authority heretofore exercised by the
Bureau of Corporation or the Commissioner
of Corporations. All such investigations may
hereafter be made upon the initiative of the
commission, within constitutional limita-
tions, and the information obtained may be
made public entirely at the discretion of the
commission. [H. Rept. 533, 63d Cong, 2d
sess, 3 (on H.R. 15613, a predecessor of the
Commission's organic statute).]

% Supra note 59.

® According to the historical notes, SBection
516 is based on former 28 USC Judicial Code
507, which, in turn, is based in R.S. 361,
which provided that:

The officers of the Department of Justice,
under the direction of the Attorney General,
shall give all opinions and render all services
requiring the skill of persons learned in the
law necessary to enable other officers in the
Departments, to discharge their respective
duties; and shall, on behalf of the United
States, procure the proper evidence for, and
conduet, prosecute, or defend all sults and
proceedings in the Supreme Court and in the
Court of Claims, in which the United States,
or any officer thereof, as such officer, is a
party or may be interested, . ..

The phrase “except as otherwise authorized
by law" was not contained in R.S. 361. Nor
did it contain “or agency" because it was
enacted prior to the establishment of a major
permanent independent agency. Further-
more, it did not apply to litigation in the
district courts and referred to Executive De-
partments exclusively. If the revisers of
former 28 USC Judicial Code 507 had in-
tended to make so great a change in preexist-
ing law as to repeal the Commission’s author-
ity to go to court without the ald or consent
of the Attorney General, it would seem that
their notes would have so advised the enact-
ing Congress. No hint of such intention ap-
pears elther in those notes or in the commit-
tee reports, and, accordingly, an intention to
amend Section 8 of the Federal Trade Com-
mission Act in this respect cannot be in-
ferred.

An equal lack of any such indicatlon is
shown by the history of the enactment of
present 28 USC 516 and 519. As to the pro-
visions in SBection 519, the committee reports
not only show no intention that the recodi-
fication should amend the Commission’s au-
thority under Section 9, but also affirmatively
show a determination to make no change in
the existing law. H. Rept. 801, 89th Cong., 1st
Sess. on H.R. 10104, which codified and re-
vised Title 6 and enacted it into positive law.

Like any other recent codifications under-
taken as part of the program of the Commit-
tee on the Judiclary of the House of Rep-
resentatives to enact into law all 50 titles
of United States Code, there are no substan-
tive changes made by this bill enacting Title
5 into law. It is sometimes feared that mere
changes in terminology and style will result
in changes in substance or impair the pre-
cedent value of earlier judicial decisions and
other Interpretations. This fear might have
some weight if this were the usual kind of
amendatory legislation where it can be in-
ferred that a change of language is intended
to change substance. In a codification statute,
however, the courts uphold the contrary pre-
sumption: the statute is intended to re-
main substantively unchanged. [p. 3.]

With respect to present 28 USC 519, the
report states that it was derived from former
28 USC 507(b) and that “The words ‘Except
as otherwise authorized by law' are added
to provide for existing and future excep-
tions ..."” (p. 187.)

7 Supra note 69.
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ngf. P.T.C. v. Dean Foods Co,, 384 US.
597 (1966). In that case, with respect to the
issue whether the Commission had authority
to seek a pendente lite injunction, the Su-
preme Court stated:

There is no explicit statutory authority for
the Commission to appear in judiclal review
proceedings, but no one has contended it
cannot appear in the courts of appeals to
defend its orders. Nor has it ever been as-
serted that the Commission could not bring
contempt actions in the appropriate court
of appeals when the courts enforcement or-
ders were violated, though it has no statutory
authority in this respect. Such ancillary
powers have always been treated as essential
to the effective discharge of the Commission’s
responsibilities. [p. 607.]

In a recent subpoena enforcement suit be-
fore the United States District Court for the
Northern District of Georgla, Civil Actlons
12,430, 12,431, 12,432, In a decision dated
April 2, 1869, the court, although the issue
had not been raised, went out of its way
to state:

Unlike other orders a subpoena issued by
the Commission need not be enforced by
first applying to the Attorney General. F.T.C.
v. Continental Can Co., 267 F. Supp. 713
(S.D.N.Y. 1967). Contra, F.T.C. v. Guignon,
261 F. Supp. 215 (E.D.Mo. 1966), aff’d, 390
F.2d 323 (Bth Cir. 1968).
lgzsl.etter by Roosevelt to Humphrey, July 25,

7 272 U.S. 52 (1926).

" Humphrey's Executor v. United States,
295 U.S. 602, 625-26 (1935).

#1d. at 629.

=1d, at 607.

7 Willlams v. United States, 289 U.8. 553
(1933). See also, Lusk v. United States, 173
Ct. Cl. 201 and cases cited therein; Wiener
v. United States, 357 U.S. 349 (1958).

™ For example, the quasli-judicial authority
conferred upon the Secretary of Agriculture
by the Packers and Stockyards Act.

ANNIVERSARY OF THE INDEPEND-
ENCE OF THE ISLAMIC REPUBLIC
OF MAURITANIA

Mr. HARTEKE. Mr. President, on No-
vember 28, the Islamic Republic of
Mauritania celebrates the 13th anniver-
sary of its independence. I think it would
be proper for us to offer our congratula-
tions to the Mauritanian people on this
day and send them the best wishes of this
body and the American people.

Situated at the Atlantic Ocean edge
of the drought-stricken Sahelian region
of Africa, Mauritania has struggled
mightily to overcome the devastating ef-
fect of the dryness that has denied it the
ability to feed its population. Mauri-
tania has coordinated very effectively
the international drought-relief effort
in which the United States has played a
significant role. Our country has contrib-
uted over 40 percent of the grain
donated to Mauritania by friendly coun-
tries and international organizations this
year. The U.S. Air Force also lent a hand
by air-lifting food to remote parts of
the country. The Mauritanians have
many times expressed their gratitude
for this American assistance. We will
have to be prepared to carry on this im-
portant role since the rains have failed
again this fall, and the Mauritanian
Government expects that it will have
to provide food to a large majority of its
population in the months to come.

Despite the extraordinary burden of
the drought in Mauritania, the country,
led by President Moktar Ould Daddah,
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is working hard to develop its economy
and it is actively seeking U.S. pri-
vate investment to help in this task.
The Mauritanian Ambassador to the
United States, Ahmedou Abdallah, is
meeting regularly with American busi-
nessmen to tell them about the oppor-
tunities in his country.

Beyond its efforts at economic devel-
opment, Mauritania is playing an active
international political role which it sees
natural for itself—that of link and me-
diator between the Arab-Berber north of
Africa and black Africa south of the
Sahara. President Ould Daddah’s leader-
ship in Africa was recognized when he
was elected President of the Organiza-
tion of African Unity in 1971. In further
recognition of its active role, Mauritania
was elected to membership in the United
Nations Security Council starting in Jan-
uary 1974.

To sum up, Mr. President, Mauritania
is a hard-working country, beset by tre-
mendous problems, but determined to
success. It is grateful for U.S. help
in. the past and looks forward to
further cooperation with this country
in the future. I think Americans can ad-
mire the serious-minded and dedicated
attitude of Mauritania and, while con-
gratulating it on its national day, we
should sincerely extend our best wishes
for the future.

NOISE POLLUTION RULE FOR THE
88T

Mr. TUNNEY. Mr. President, one of
the saddest stories in the long fight to

reduce aircraft noise is the years of delay
by the Federal Aviation Administration
in promulgating a noise rule for the SST.
It now appears that FAA inaction may be
abetted by a “project report” prepared
by some staff of the Environmental Pro-
tection Agency—but not cleared or ap-
proved by the Office of Noise Abatement
and Control—which describes an aircraft
noise certification rule for supersonic
civil aireraft.

Today, the Environmental Defense
Fund has notified the FAA of its inten-
tion to file suit unless the requirements
of section 611 of the Federal Aviation
Act, as amended by the Noise Control
Act of 1972, are met within 60 days. That
letter spells out, in detail, why such a
suit may now be the only alternative.

More than 3 years ago, EDF asked
the FAA to set a noise standard for
SST's equal to the noise criteria of FAR
part 36 for subsonic aircraft.

Nearly everyone who commented on
this proposal, including the Airport
Operators Council International, strongly
endorsed the EDF position.

In October 1972, my distinguished col-
league, Senator CranNsTON, introduced an
amendment to the Noise Control Act of
1972 which would have made the FAR
part 36 standard for subsonic aircraft
applicable to SST's. Mr. President, that
amendment carried the Senate by an
overwhelming vote of 62-17.

And yet the FAA has continued to do
nothing on this issue, The EDF letter of
intention to file sult contends that the
effect of this delay is to undermine the
FAA’s very ability to protect the public
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health and welfare from excessive noise,
Lecause of continuing investment in a
design for the Anglo-French Concorde
SST which is evidently incapable of
meeting the standard which the FAA has
determined is necessary to protect the
public from excessive noise from new
subsonic jets. EDF argues that unless
the FAA acts now, further investment
in the SST will only increase the likeli-
hood of sacrificing the public health and
welfare to economic expediency.

Mr. President, I also received this
afternoon, a second document which
leads me to believe that EDF is correct
on this. This second document is an un-
official draft of an SST noise certifica-
tion rule which has been prepared and
circulated by certain personnel within
the Environmental Protection Agency,
but which does not carry the approval of
the Director of EPA's Office of Noise
Abatement and Control. This draft was
sent out to about 200 persons today, in-
cluding the manufacturers of the Con-
corde.

Mr. President, this unofficial draft is
a disaster. It would allow the Concorde
and the Russian TU-144 to make noise
on takeoff of up to 117 EPNdB. This will
be heard by airport neighbors as roughly
twice as loud as the level the Concorde
would be allowed to produce under its
weight class were it to meet FAA part
36. This is manifestly defiant of the will
of this body as expressed last year in
the vote on Senator CransTON's amend-
ment. This is squarely contrary to the
recommendations of nearly everyone who
commented on the EDF petition in 1970.
It will come as a shock to all of the peo-
ple who live around our major interna-
tional airports, who are being asked to
sacrifice their health and welfare to the
unwillingness of the Concorde manufac-
turer to make necessary design changes.

The unlimited U.S. certification of the
Concorde—perhaps the most fuel-gulp-
ing and uneconomic aircraft yet de-
veloped—in this time of energy crisis is
unthinkable. Moreover, from the point of
view of the protection of the environ-
ment, such certification would provide no
possible benefit to the people of this
country. It would merely further add to
the noise pollution.

Mr, President, I ask unanimous con-
sent to print the two documents to which
I haye referred in the Recorp.

There being no objection, the deocu-
ments were ordered to be printed in the
REecorp, as follows:

RECOMMENDATIONS FrROM ‘“PROJECT REPORT:
ARcRAFT NoOISE CERTIFICATION RULE FOR
SUPERSONIC CIVIL AIRCRAFT"

(By William O. Sperry)

The recommended supersonic aircraft noise
certification rule should contain the follow=-
ing elements:

1. All supersonic aircraft (except the Con-
corde and TU-144) applying for type certi-
fication after the publication date of the
proposed rule should meet the nolise criteria

of FAR Part 36 for subsonic alrcraft (effec-
tive date of 1 December 1969).

2. Future developments Iin source noilse
control and operational procedures should be
reflected in modifications to the rule as soon
as technology permits. Current indieations
are that the deslgn goals for the 1980-85 time
period could be as low as 5§ EPNAB below the
current FAR 86 limitation.
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3. Aircraft having applied for type certi-
fication, or having made their first fiight
(Concorde and TU-144) prior to the publica-
tion date of the rule should be exempted
from meeting the FAR 36 criteria noise levels
for subsonic alrcraft. The allowable nolse
levels for these aircraft should reflect the
maximum wuse of available technology to
produce as low a noise level as feasible.
(Noise reduction devices and operating proce-
dures are expected to be included with pro-
duction alrcraft.) .

4. Concorde and TU-144 certification
should be contingent upon meeting the noise
levels at the FAR 386 measuring points listed
in Table II.

TABLE 1l

Concorde
and TU-144
criteria

. levels
in EPNdB

Subsonic aireraft
comparison levels

FAR 3 [ EPNCB

measurement

points

5. The criteria levels of Table II may be
exceeded at either the sideline or takeoff
measuring points if the exceedance is com-
pletely offset at the other (sideline or take-
off ) measuring point.

6. Appendixes A and B of FAR Part 368
should be applicable to all SST aircraft. Ap-
pendix C should be applicable for new type
designs and be applicable to the Concorde
and TU-144 except for the noise level crit-
eria.

Comparing the criteria levels of Table IT
with Figure 10, it is seen that there is an
allowance for reasonable growth. Any growth
beyond the initial allowance must be accom-
plished on the basis of a one to one EPNdB
tradeoff reduction. Also, comparing the cri-
teria levels with the typleal subsonic alreraft
levels listed in Table II (from Reference &),
it i1s seen that the values for the SST air-
craft are comparable except for the sideline
point, However, for most airports, the side-
line levels are not as Important as those for
takeoff and approach.

ENVIRONMENTAL DEFENSE FUND,
Washington, D.C.
Re SST Aircraft Noise Regulation.
Hon. ALEXANDER P. BUTTERFIELD,
Adminisirator, Federal Aviation Administra-
tion, Washington, D.C.

DeAR Mr. BUTTERFIELD: As you know, Sec.
611 of the Federal Aviation Act, 49 U.S.C.
Bec. 1431, as amended by Sec. T(b) of the
Noise Control Act of 1972 (herelnafter “Sec.
611"), provides, inter alia, that:

*{b)(1) In order to afford present and
future relief and protection to the public
health and welfare from aircraft noise and
sonic boom, the FAA, after consultation with
the Becretary of Transportation and with
EPA . . . shall prescribe and amend such
regulations as the FAA may find necessary
to provide for the control and abatement of
aircraft noise and sonic boom, including the
application of such standards and regula-
tions in the issuance, amendment, modifica-
tlon, suspension or revocation of any cer-
tificate authorized by this title. , . .

(2) The FAA shall not issue an original
type certificate under section 603(a) of this
Act for any alrcraft for which substantial
noise abatement can be achieved by pre-
scribing standards and regulations in_ac-
cordance with this section, unless he shall
have prescribed standards and regulations in
accordance with this section which apply to
such aircraft and which protect the public
from aircraft noise and sonic boom. . . ."

The mandatory language of Sec. 611 (“the
FAA ... shall prescribe,” ete.) is carried
over, with various modifications, from the
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original version of Sec. 611 enacted in 1968,
P.L. 90-411, 82 Stat. 395. Before the enact-
ment of Sec. 611 in its original form, the
House Committee on Interstate and Foreign
Commerce explained that:

*, . . the introduced bill merely author-
ized the establishment of standards, rules
and regulations and their application in the
certification process. The bill reported by
the committee [and enacted] requires their
establishment and application.” H. Rep. No.
1463, 90th Congress, 2d Sess. p. 6. (Emphases
in original.)

Likewise, the debates on this bill make
abundantly clear that Sec. 611 was meant to
impose affirmative duties on the FAA, and
was not intended to give the FAA discretion
to abdicate those duties through the device
of a protracted fallure to “find” that regula-
tion of alrcraft noise i1s “necessary.” See 114
Cong. Rec. 16384-99 (House), 209156-31 (Sen-
ate), 90th Cong. 2d Sess. (1968).

Moreover, Sec. 611 plainly states that in
fulfilling these affirmative dutlies, the FAA
is to act in such a way as “to afford present
and future relief and protection to the public
health and welfare from aircraft noise and
sonic boom.”

Since enactment of Sec. 611 more than
five years ago, the FAA has been less than
diligent, to put it charitably, in carrying out
this mandate. Nowhere is this more obvious
than with respect to a noise regulation gov-
erning civilian supersonic transports
(“S8Ts").

On May 25, 1970, three and one-half years
ago, the Environmental Defense Fund
(“EDF") petitioned the FAA to propose and
promulgate such a regulation. In this peti-
tion, EDPF requested that the regulation be
no less protective of the public health and
welfare than Federal Air Regulation (“FAR')
Part 38, 14 C.F.R. Part 36 (1969) which ap-
plies to new subsonie jets.

The FAA responded by issuing an

Advance Notice of ' Proposed Rulemaking

(*ANPRM”), which did not propose an SST
noise regulation, but invited public coms-
ment on EDF’s petition. 35 Fed Reg. 125556-56
(Aug. 4, 1970).

The comments received almost unani-
mously supported EDF’s position that the
noise regulation for S8STs should be no less
stringent than that applicable to new sub-
sonic jets under FAR Part 36. Comments
to this effect were received from, among
others, the American Transport Association,
the Aviation Development Council, the De-
partment of Marine and Aviation Transpor-
tation Administration of the City of New
York, and the Airport Operators Council
International. This last organization, which
represents most of the airport operators in
this country and abroad, commented that:

“Early establishment of SST certification
noise levels along the lines stated before are
necessary to insure that the public interest
and the intent of Congress are preserved.
Any delay in the rejection of a dual stand-
ard for subsonic and supersonic transport
alreraft will, in our view, only exacerbate an
already highly critical situation to the ex-
tent that the prototype construction is only
acceptable if it is made clear that one of
its primary functions is to insure acceptable
noise levels for the production alrplane.
Equivocation on this subject, we believe,
will be disastrous to the entire program.”

Since the exphation of the comment pe-
riod under this ANPRM, though, the FAA
has done nothing. And the circumstances
suggest that the reason that the FAA has
done nothing is that it has made a consclous
decision to delay indefinitely in proposing
an airport nolse regulation for SSTs. These
circumstances further suggest that the
FAA's purpose in so deciding may have
been to minimize Congressional and public
debate on the appropriate content of such
& regulation, until events impair the FAA's
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capacity to exercise its authority, as Sec. 611
requires, “in order to afford present and
future relief and protection to the public
health and welfare from aircrait nolse.”

Specifically we are informed that on Oc-
tober 10, 1972, at a federal interagency meet-
ing convened to discuss the Anglo-French
Concorde S8T, the FAA representative, Mr,
R. P. Skully, announced that the FAA was
in the final stages of preparing an SST noise
regulation, and would propose it within a
period of weeks. We understand that Mr.
Skully noted at this meeting that there was
a plain Congressional and public consensus
against setting a standard any less protec-
tive of public health and welfare than FAR
Part 36, but that there was also some doubt
as to whether the Concorde, as currently
designed, could meet that standard.

Three days later, on October 13, the Senate
confirmed Mr. Skully's estimate of Congres-
sional sentiment by voting 62-17 in favor of
an amendment offered by Senator Alan Cran-
ston of California that would have made FAR
Part 86 applicable to SSTs. Debate on this
amendment focused particularly on the Con-
corde. 118 Cong. Rec. S. 1800002 (daily ed).
The House never had an opportunity to vote
on this amendment.

On November 9, 1972, your predecessor as
Administrator, Mr. Shaffer, assured Senator
Clifford P. Case of New Jersey that proposal
of an BST noise regulation was “imminent.”
(See Exhibit "A,"” hereto.)

This *“imminent” proposed regulation,
however, has not been heard of since. Mean-
while, massive investment in the Concorde
is taking place, which will create correspond-
ing pressure to tallor the regulation to the
present capabilities of the Concorde—Iinstead
of talloring the Concorde to the demands of
public health and welfare, as Sec. 611 re-
gquires. The result is likely to be substantial
snd lasting damage to the public health and
welfare, and to the quality of the human
environment.

Moreover, we are informed that the FAA
is now in the process of type certifying the
Concorde under Sec. 603(c) of the Federal
Aviation ‘Act, 49 U.S.C. Bec. 1423(a), thus
encouraging the very investment which will
impede meaningful exercise of the FAA's
mandate under Sec. 611.

But under Sec. 611(b) (2), the FAA may
not lawfully type certify the Concorde unless
it has first promulgated an SST airport noise
regulation, or made & negative determina-
tion under the same section that this class
of alrcraft is not one “for which substantial
noise abatement can be achleved.” The FAA's
previous announcements that a rule would be
Simminent|[ly]"” proposed, clearly establish
that this class of aircraft does not fit the
negative determination exception.

We hereby call your attention, under Sec.
12(b) (2) of the Noise Control Act of 1972,
42 U.S.C. Bec. 4911(b) (2), to the following
violatlons of law in the course of action just
described:

1. The FAA’s decision to delay indefinitely
in proposing an airport nolse rule for SSTs,
despite its previously announced readiness
to do so, viclates the command of Sec. 611
that the FAA "shall prescribe" regulations
for the control and abatement of aircraft
noise.

2. This declsion, taken in the context of
continuing investment Iin the Concorde
which creates pressure for an ultimate
relaxation of FAR Part 36 standards, violates
the command Sec. 611 that regulations be
prescribed that will “afford present and fu-
ture rellef and protection to the public
health and welfare from aircraft noise.”

3. This decision violates SBec. 102 of the
National Environmental Policy Act, 42 U.S.C.
Sec. 4332, which provides, infer alia, that:

“To the fullest extent possible .. . the
policies, regulations, and public laws of the
United States shall be interpreted and ad-

38605

ministered in accordance with the policies
of this chapter,"”

which policies are stated, infer alia, in Secs.
101 and 102 of NEFA, 42 U.8.C. Secs. 4321
and 4332, and include “prevent[ion] or
eliminat[ion of] damage to the environ-
ment’”; fulfill{ment of] the responsibilities
of each generation as trustee of the environ-
ment for sSucceeding generations"; *‘assur-
[ance] for all Americans [of] safe, healthful,
productive and esthetically and culturally
pleasing surroundings”; and “attain[ment
of] the widest range of beneficial uses of the
environment without degradation. . .”

4. The FAA is violating Sec. 611 in pro-
ceeding with type certification of the Con-
corde until an applicable noise regulation
has been promulgated.

5. Notwithstanding that the FAA's decision
to delay indefinitely in proposing an alrcraft
noise rule for SS8Ts is in itself “major federal
action significantly affecting the quality of
the human environment” within the mean-
ing of Sec. 102(2)(C) of NEPA, 42 US.C.
Sec. 4832(2) (C), so as to require the FAA
to prepare and circulate an environmental
impact statement under that Section, and
to “study, develop and describe appropriate
alternatives” under Sec. 102(2) (D) of NEPA,
42 U.8.C. Sec. 4332(2) (D), the FAA has never
prepared and circulated an impact statement
on this decision under Sec. 102(2)(C) or
studied, developed and described appropris
ate alternatives thereto within the meaning
of Sec. 102(2) (D).

6. This decision to delay is a violation of
the President’s Executive Order No. 11514
(March 5, 1970), which requires, inter alia,
(Sec. 1) that:

“Federal agenciles shall initlate measures
needed to direct their policies, plans and
programs so as to meet national environ-
mental goals...,"”

And (Sec. 2(b) ) that:

“The heads of Federal agencies shall . . .
develop procedures to ensure the fullest
practicable provision of timely public in-
formation and understanding of Federal
plans and programs with environmental im-
pact in order to obtain the views of Inter-
ested parties. These procedures shall . ., pro-
vide the public with relevant information,
including information on alternative courses
of action. . . ." (Emphasis added.)

7. This decision constitutes “agency ac-
tion unlawfully withheld or unreasonably
delayed"” within the meaning of the Admin-
istrative Procedure Act, 5 U.8.C. Sec. 706(1).

We trust that upon receipt of this notice
under Sec. 12(b)(2) of the Noise Control
Act, you will take prompt steps to
the FAA into full compliance with its statu-
tory mandate. .

We look forward to hearing from you on
this matter at your earliest convenience.

Bincerely yours,
JoHN F. HELLEGERS,
Washington Councel, Environmental De-
jense Fund, Washington, D.C.
H. MEADE ALCORN, Jr.,
Attorney for the National Organization
to Insure a Sound-controlled Environ-
ment (“N.OIS.E”)
U.8. SBENATE,
Washington, D.C., November 14, 1972,
Mr. JouaN F. HELLEGERS,
Washington Counsel, Environmental De-
fense Fund, Washington, D.C.

Dear Me. HELLEGERS: As promised, I did

§ff n;:tr to11J.ch with the Federal Aviation Ad-

ation with regard to its proposed
noise standard for supersonic alrc:grt. Ad-
ministrator Shaffer replied to me in a brief
ietter dated November 9. He stated as fol-
OWS:

“In response to your request of 2 November
1972 please find enclosed a copy of our re-
ply to the Environmental Defense Fund’s
letter of 19 October 1972. Further elabora-
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tion on our proposed noise standard for su-
personic afrcraft is not considered necessary
at this time since its publication is immi-
nent.”
Sincerely,
CrirrorDp P. Casg, U.S. Senator.

LET'S GIVE BUREAUCRATS CREDIT

Mr. PROXMIRE. Mr. President, those
persons who man the Government agen-
cies are an ‘“easy target,” as Elizabeth
Drew recently pointed out in a WTOP
editorial. I have aimed my barbs
from time to time, also. But her major
point—one I believe needs emphasis—is
that Federal workers are dedicated. They
are honest. They are, indeed, “a force
for stability.”

We owe Government workers—the
professionals, the managers, and the
clerical workers, as well—gratitude for
doing their jobs under trying circum-
stances.

Mr. President, I ask unanimous consent
that Elizabeth Drew's commentary be
printed in the REcorbp.

There being no objection, the com-
mentary was ordered to be printed in the
REcoRD, as follows:

BUREAUCRACY

We have heard so much that is disturbing
about the political uses to which our govern-
ment has been put, that we might overlook
a very important, and more hopeful, fact.
The bureaucracy, that much maligned group,
serves us very well. Despite the pressures, and
temptations, that are put upon it, we have
a remarkably, impressively, honest govern-
ment. It is time to speak up for the federal
government civil servants, to honor them,
for we owe them a great deal. Right now,
despite great strains, they are holding our
government together.

The government bureaucracy is an easy
target. It 1s too large, too slow, too saddled
with rulebooks and regulations that keep
things from happening, too protective of the
status quo. But so is almost every other
bureaucracy—in corporations, universities,
news organizations. There is something in
human nature that has an instinet for bu-
reaucratization—for over-complication of
what is to be done. Washington bureaucrats
are not exceptional in this respect.

But they may be exceptional in another
one. The idea of a professional government
service is that it is to be protected from var-
tisan pressures. The Nixon administration
appears to have misunderstood this, as it
misunderstood the roles of many institutions
in a free, democratic society. Many of those
who tried hard to protect the independence
of the civil service have left the government,
‘Many government workers are demoralized.
Many of them fear that their reputations
have been tarnished by recent events. But
this should not be the case. Most government
workers are there for idealistic reasons—
they belleve in what they do. And most of
them resisted great pressures. They are a
force for stability. They may be as honest
& government bureaucracy as there is in the
world.

We should honor them.

FRANCHISES—THE WAY TO
FLY—OR WALK

Mr. HARTKE. Mr. President, I would
1ike to bring to the attention of my col-
leagues another area of concern under
my franchise bill. My bill, 8. 2467, pro-
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vides for the fair disclosure of informa-
tion between participants to a franchise
agreement.

The train of abuses in the area of,
franchises has barely begun to surface.
Not only are the abuses felt among the
participants, but the consumers of goods
are equally subjected to the risk of show
or no show. The risk, generally without
exact measurement, can, I submit to my
colleagues, be here measured by its out-
side boundaries. Therein will be seen the
loss of services, investments, and savings
to consumers, investors, stockholders,
and businessmen.

Mr. President, I ask unanimous con-
sent that a letter and its enclosures re-
ceived by me be printed in the Recorb.

There being no objection, the material
was ordered to be printed in the REec-
orp, as follows: )

AMERICAN SOCIETY
oF TRAVEL AGENTS, INcC.,
October 17, 1973.
Hon. VANCE HARTKE,
U.S. Senate,
Washington, D.C.

Dear SENaTOR HARTEE: A copy of your bill,
8. 2467, recently introduced in the Senate,
has come to our attention and we are anxious
to let you know of our interest in the sub-
Ject of franchising.

Enclosed for your information is a copy
of a letter to Attorney General Louis Lefko-
witz of New York State describing one in-
stance of inaccurate claims by a travel in-
dustry franchiser, International Travel Mas-
ters of Philadelphia.

Please keep us informed of the progress
of your legislation and how we may be of
assistance to you in this effort.

Sincerely,
ARTHUR SCHIFF,
Staff Council.
AMERICAN SOCIETY
oF TraverL AceEwNTs, INC.,
June 18, 1973.
Louis J. LEFEKOWITE,
Attorney General, State of New York, New
York, N.Y.

Dear GENERAL LEFEROWITZ: As champion of
the consumer and as a public official con-
cerned with misleading advertising, I would
like to call to your attention the enclosed
article from the newspaper, Travel Weekly,
dated June 8, 1973. The article reports on
a recent meeting In New York in which the
President of a Philadelphia travel company
spoke to a group of prospective franchise
purchasers about the prospect of success in
the travel agent Industry.

Included in the article are a serles of
claims regarding the industry which, if ac-
curately reported, are extremely misleading,
iIf not downright untrue. Among other state-
ments the speaker is reported to have made

are:

“Almost every travel agent in New York
and Northern New Jersey is making £35,000
to 860,000 a year".

“The travel agency industry is a $38 billion
industry".

These claims are simply not true.

Perhaps your office would deem it appro-
priate to Investigate the circumstances of
the meeting with a view toward disciplinary
legal action if false and misleading claims
were, in fact, made.

The American Soclety of Travel Agents is
anxious to cooperate with your office in any
and all efforts to insure that misleading and
inaccurate claims about the industry do not
result in business and personal disappoint-
ment and financial loss to the detriment of
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the individual, the travel agent industry and
the general public.
Very truly yours,
ARTHUR ScHIFF, Staff Counsel.

FRANCHISOR PaINTs Rosy Imace rFor Pros-
PECTS: GOLDEN LIFE A5 RETAILER PRICED AT
21,700

(By Bob Davis)

NEw YorRK.—A rosy picture of one-man
travel agencies selling large numbers of trav-
el group charter tickets and an average of
16 cruises a month to walk-in customers is
being painted for prospective franchisees by a
Philadelphia firm, International Travelmas-
ters.

At a recent New York meeting, Willlam A,

Nash, president of the new company, told an

audience of 756 prospective purchasers that

“almost every travel agent in New York and

Northern New Jersey is making $35,000 to

$60,000 a year.”

Travelmasters offers to provide a tralning
course to investors for $1,700 and grants ex-
clusive rights to the name in a specified zip
code area for $600. The investor can buy the
rights to several zip codes at the same date.

Nash told his audience last week that the
road to success as a travel agent could be
found by concentrating on TGC and afinity
charter sales as well as the walk-in cruise
business, and by avoiding the whole matter
of getting airline appointments and selling
point-to-point tickets.

For those who insisted on providing such
services, Nash offered a novel approach:
“You can qualify for ASTA and get your
travel benefits.”

Another plum awaiting the Travelmasters
franchisee, according to Nash, is free travel.
For every 100 TGC sales including land pack-
ages, the investor gets a free TGC trip, and
for every 20 passengers booked on the same
salling, a free cruise. He made no mention
of who would operate the one-man agencles
while the owners were traveling,

CLAIMS AFFILIATES

Travelmasters claims to have sold several
franchises in the greater New York area.
Nine franchisees are already sald to be at-
tending tra sesslons, which are under
the direction of Paul Henze, a former Amer-
ican Airlines ticket agent and employe of
O'Eeefe Travel in Philadelphia and Leon-
hardt Travel in Jenkintown, Pa.

Henze and Loretta Lorenzon, described
as a former American Alrlines Flagship desk
reservations agent in Washington, D.C., ap-
parently represent the bulk of the “over 45
years combined experience in the travel in-
dustry” which Travelmasters boasts.

Nash identified himself last week as a
professional salesman. He is listed in Travel-
masters’ promotional literature as president
of the North American Land Development
Corp.,, & firm which he described as selling
“most of the land in the Poconos;" head of
& company which produces banding ma-
chines for use in packaging, and chief exec-
utive of a holding company called Group 7.

Nash sald that Travelmasters' entry into
the travel franchise field was prompted by
the creation of travel group charters last
fall. He did not reveal whether he had any
previous experience in the travel business.

International Travelmasters has its head-
quarters in Elkins Park, Pa., but was to have
opened an office in New York City last week-
end. The name of the firm is similar to that
of other travel firms, inclu a Philadel-
phia wholesaler, but it apparently has no
connection with any other company in the
travel business,

In its presentation to the New York audi-
ence, Travelmasters described a potentlal
travel agency operation which differed sig-
nificantly from profiles developed in industry
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research, such as the recent Louis Harris
study conducted for Travel Weekly.

For example, the promotional material
given to the audience indicated that the
Travelmasters agent would do 30% of his
business in cruising. The Harris survey show-
ed that cruises accounted for 12% of overall
agency sales.

- - L] L -

Travelmasters franchisees are also pro-
jected to obtaln 60% of their income from
either TGC or affinity charter sales together
with related ground arrangements, whereas
respondents to the Harris survey indicated
that only 18% of their volume came from
group sales.

Nash said that Travelmasters offices ini-
tially would be selling TGC programs oper-
ated by others, but that the firm intended
eventually to operate its own TGC programs.
He emphasized that “we have no intention of
permitting travel agents to sell Travelmasters

kages now or at any time in the future.”

He admitted that TGCs had been a failure
to date but insisted that this only “has made
obvious the need for a network of people to
answer questions about them.”

He sald that appointed travel agents were
not interested in selling TGCs. “If they can
get commission on a $400 trip, they don’t
want commission on a $179 TGC.

“Travel agents are not marketing people,”
he said. “They’ve had it good for a long time."

When asked by an audience member why
appointments should not be sought, Nash
responded that if anyone was interested he
could direct them to a New York agency with
appointments which could be purchased for
$40,000, but pointed out he was offering an
entry into the travel business for only $1,700.

At the end of a two-and-one-half hour
presentation, about 40 of the original group
of 75 were left in the room, filling out appli-
cation.

He said that applicants would be investi-
gated and a selection board would advise
those who had been found acceptable to
Travelmasters.

The following descriptions of the travel
business are only a few of the optimistic
statements made by Travelmasters spokes-
men to convince prospective franchisees:

“Almost every travel agent in New York and
northern New Jersey is making 835,000 to
$£60,000 a year.”

“The travel agency industry is a 838 billlon
industry.”

“Travel group charters for the first time
have turned air travel into mass transpor-
tation.”

“A CAB official sald recently there would
not be enough travel agents by 1980 to handle
the business.”

LET US BE HONEST WITH THE
AMERICAN CONSUMER

Mr. HUMPHREY. Mr. President, the
October statistics on consumer price in-
creases and changes in real earnings
were released just a few days ago. I want
to make some comments to put these
numbers in perspective so they can be
understood by the average American
worker and his family.

I have spoken on the subject many
times this year, arguing that Nixon’s eco-
nomic policies are seriously injuring con-
sumers, and pleading with the President
and his advisers to alter their economic
policies so as to protect consumers and
to avoid a recession. But, the President
and his people have not put their ener-
gies into solving the Nation’s economic
problems. Instead they have chosen to go
about the country preaching the Nixon
economic gospel to the American con-
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sumers, their message being that the
average American consumer “never had
it so good.” Well let us take a closer look
and then come to our own conclusions.

Dr. Herbert Stein, for example, has
been before my Consumer Economic Sub-
committee several times this year to
proselytize. On August 1 he said:

Probably the key thing to say is that the
real per capita incomes of the American peo-
ple, after allowing for inflation, rose sub-
stantlally from the 4th quarter of 1972 to
the second quarter of 1973 and were much
higher than ever before. This is the funda-
mental measure of the performance of the
economic system. We are interested in the in-
flation problem almost entirely in relation to
the behavior of real incomes. . . . We are in-
terested in whether the inflation threatens
to bring the growth of real incomes to an
end.

I fully agree, the essential question is
what is happening to the real purchasing
power of the average American family.
Have increases in income kept up with
soaring prices? The answer, Mr. Presi-
dent, is that they have not.

The October statistics indicate that
inflation has brought the growth of real
income to an end. Consumers have
known this for some time—they are
often ahead of the statistics and econ-
omists—and I think it is misleading to
try to convince them that the current
inflation has not destroyed income
gains. It does no good for the President
and his advisors to try to deceive the
American people with the claim that the
rate of inflation is slowing down.

Let me now review what the October
statistics show is actually happening to
our consumers.

The consumer price index rose 0.8 per-
cent in the month of October. This
added inflation boosts consumer prices
about 8 percent above their level at this
time last year. And there are no signs
that the current inflation is easing up.
Looking at the quarterly increases in the
consumer price index for 1973, we see
that the first quarter increased about
9 percent, the second quarter about 6 per-
cent, and the most recent quarter ending
in October about 13 percent. On a
monthly basis, the CPI has increased
from an annual rate of about 4 percent
in January of 1973 to an annual rate of
about 8 percent in October. There is no
truth to the administration’s claims
‘that the rate of inflation is slowing
down. The statistics clearly support what
every housewife already knows, prices
on necessities have risen more rapidly
this year than they have in well over
a decade.

As we would expect, this increasing
over-all rate of inflation is based on
price increases among many of the items
in the consumers market basket. Look-
ing at the food component of the CPL
for example, we see that food pur-
chased in grocery stores declined
slightly in October, but that food pur-
chased away from home rose about 2
percent, and food overall increased
about one-half a percent in October.
These statistics do not mean much to
the consumer, however, because they
have seen food prices rise 19 percent
in the last year, and 29 percent during
the last 3 months. In the recent past,
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the average family with a $10,000 a
year income spent about $2,200 on food
each year. This year, however, this fam-
ily food spending has jumped to $2,640
an increase of $440.

The October statistics also reveal ma-
jor price increases for most other items
in the consumer’s market basket. The
service index rose over 1 percent last
month, and had risen at a seasonally ad-
justed annual rate of about 11 percent
over the last 3 months. The index for
nonfood commeodities rose 9 percent,
about twice the usual increase for
October.

As we might expect, price increases for
gasoline and fuel oil accounted for much
of the nonfood price increase, with gas-
oline prices up 3 percent in October and
fuel oil and coal jumping about 6 percent
last month. In the last year, gasoline and
motor oil prices have increased 10 percent
and fuel oil and coal have increased
about 20 percent. And unless steps are
taken to hold prices down, these increases
are just the tip of the fuel price iceberg.
The price trend is definitely up.

Housing is still another area where
the recent inflation has had a severe im-
pact on the consumer. Housing prices
jumped over 1 percent in October alone.
This was largely due to the higher mort-
gage costs that result from excessively
high interest rates. Housing costs have
increased about 6 percent in the last year.
For our average family with a $10,000 a
year annual income, these price increases
mean that it must now pay at least $200
a year more for housing.

These price increases are by them-
selves sources of considerable concern.
But as Dr. Stein has said, the real ques-
tion is, What is happening to the real
purchasing power of consumers as both
prices and money incomes have in-
creased?

The latest Bureau of Labor Statistics,
data on real earnings in October 1973,
unfortunately, show that the real pur-
chasing power of the American worker
and his family is actually declining.

Over the last year, real average weekly
earnings have declined from $110 to $108.
Real gross average weekly earnings de-
creased six-tenths of 1 percent from Sep-
tember to October. A rise in average
hourly earnings was offset by a decrease
in the work and increases in the con-
sumer price index.

Other measures of the real purchas-
ing power of consumers also show that
inflation has taken its toll on the con-
sumer pocketbook. Take-home pay, for
example, showed a six-tenths drop in
October, as well as a significant drop
since October of 1972. Real spendable
earnings declined 3.3 percent during the
last year.

As one can readily see, even from this
brief analysis of the October statistics,
the real standard of living of most Amer-
icans was eroded in 1973. It does no good
to try to deceive the American people.
They never swallowed the administra-
tion’s line that, “they never had it so
good.” They knew better.

They are a lot smarter about their own
welfare than Government economists
realize. And it may be that pretending
the consumer is well off when he is not
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will lead to additional economic prob-
lems. It certainly undermines the peo-
ple’s confidence in Government spokes-
men and is no help in reducing the Presi-
dent’s credibility problem.

It is time for the President and his
spokesmen to level with the American
consumer about the seriousness of the
current inflation, its impact on consumer
well-being, and the serious likelihood
that present policies could lead to a re-
cession in 1974.

FOREIGN RELATIONS COMMITTEE'S
DRAFT RULES FOR CONSIDERA-
TION OF AMBASSADORIAL NOMI-
NATIONS

Mr. FULBRIGHT. Mr. President, ear-
lier this year the attempt by the Com-
mittee on Foreign Relations to write a
set of draft rules for its own guidance in
the consideration of ambassadorial nom-
inations was publicized. Immediately at
issue was the guestion of political con-
tributions by nominees but also involved
was a growing concern over the years
about the responsiveness of nominees,
once confirmed, to requests by the com-
mittee for information or personal ap-
pearances, as well as their general quali-
fications to represent the United States
abroad.

Before proceeding further with the
drait rules, the committee decided to ob-
tain the views of the Department of State
and of the American Foreign Service As-
sociation on its efforts. I believe that
their replies will be of interest to the
Senate and ask unanimous consent that
this correspondence be printed in the
RECORD.

While the committee, for the mo-
ment, has laid aside further considera-
tion of the draft rules; I believe that the
attempt has already been fruitful and
has clarified the committee’s and the
State Department's search for the quali-
ties to be expected of ambassadorial
nominees.

There being no objection, the corre-
spondence was ordered to be printed in
the Recorp, as follows:

JUNE 29, 1973,
Hon. WiLLiaMm P. ROGERS,
Secretary of State,
Washington, D.C.

DeaR Mge. SECRETARY: When you appeared
before the Committee on Foreign Relations
on April 30, 1973, you commented on the
interest Committee Members have shown “in
the question of campaign contributions and
(ambassadorial) appointments.” You said
you thought thls concern was “excellent”
and that you had “talked with the President
about 1t and he agrees . . . that this is a
good time to be thinking” about this sub-
ject. This “is not just an evil that affects
any particular Administration,” you said.
“It is a fact of life of our system,” you con-
tinued, “and we ought to see what we can
do to provide some proper safeguards.” Your
remarks were directed primarily to the prob-
lem of the relationship between political
contributions and the nomination of non-
career ambassadors.

In recent weeks, the committee has dis-
cussed several ground rules which is belleves
might provide guidance to the Committee
in acting on future nominations and be sug-
gestive to the Presldent as to the qualities
the Committee will hereafter seek in am-
bassadorial nominees,

Becauke of your expressed Interest, the
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Committee, which has not yet acted on these
Draft Rules, invites your comment thereon
and the comments of the White House if
that seems appropriate to you. In addition,
the Committee requests that you convey a
copy of this letter to the Chairman of the
Board of Directors of the American Foreign
Service Assoclation for the purpose of ob-
taining comments of the Association.

The Draft Rules are as follows:

Rule one: The Committee, in the absence
of clearly demonstrated foreign policy com-
petence or experience, will oppose confirma-
tion of ambassadorial nominees whose prima
Jacie qualification for appointment rests on
monetary political contributions (direct or
indirect) in excess of [85,000-$10,000] in
the last campaign year.

Furthermore, the Committee will, after
January, 1975, oppose confirmation of non-
career ambassadorial nominees when the
number of such nominees exceeds 15 per-
cent of the total number of U.B. ambassadors
accredited to foreign nations, or if the per-
centage of non-career to career ambassadors
[exceeds 20 percent] in any gecgraphic area
such as Europe, Latin America, ete., is un-
balanced.

Rule two: The Committee willl scrutinize
hereafter with special care all ambassadorial
nominations, career and non-career, to
ascertain the nominees’

1. commitment to respond to requests to
appear and testify before duly constituted
committees of the Senate;

2. recognition that in his dealings with
a foreign country “a national commitment
by the United States results only from
affirmative action taken by the Executive
and Legislative Eranches of the United
States Government by means of a treaty,
statute, or concurrent resolution of both
Houses of Congress specifically providing for
such commitment’;

3. understanding that *upon . . . request
‘ (he) may express (personal) views
and opinions, and make recommendations
he considers appropriate, if the request of the
committee or a member of the commlttee
relates to a subject which is within the juris-
diction of that committee";

4. agreement to glve the Committee a con-
fidential statement of his or her financial
holdings and to make suitable disposition
of such holdings as the Committee or the
Leégal Adviser of the Department of State may
belleve necessary to avold a potential con-
flict of interest;

5. knowledge of the history and current
economic and political problems of the
country to which the nominee is to be ac-
credited;

6. familiarity with, or ability [quickly to
acquire, a workable use of the language in
general diplomatic use] [and willingness to
acquire a workable use of the dominant lan-
guage] in the country to which the nominee
is to be accredited.

Rule three: The Committee will, after Jan-
uary, 1974, oppose conferring the rank of
Ambassador upon any individual nominated
to represent the United States at any inter-
national organ, agency, or conference, unless
by law the position of the U.S. representative
to such organ, agency, or conference, is de-
signated as carrying the rank of Ambassador
[or unless representatives from a majority
of the Permanent Members of the Security
Council having similar responsibilities are
accorded the title of Ambassador].

If you have any questions regarding the
rationale behind these draft rules, I sug-
gest you have your offices speak with Mr.
Carl Marcy, who has discussed these rules
in a most unofficial way with varlous officers
in the Department of State.

I look forward to having your early com-
ments.

Sincerely yours,
J. W. FULBRIGHT,
Chairman.
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DEPARTMENT OF STATE,
Washingion, D.C., July 20, 1973.
Hon. J. W. FULBRIGHT,
Chairman, Committee on Foreign Relations,
U.S. Senate, Washington, D.C.

DEar Mr. CHARMAN: Thank you for your
letter of June 29, 1973 to Secretary Rogers.
We are glad to have the opportunity to com-
ment on the Committee's Draft Rules regard-
ing the nomination of ambassadors.

Some of the points raised in the Draft
Rules have extensive legal and policy impli-
cations which we will want to discuss with
Secretary Rogers. Hence, I am writing to let
you know that a substantive reply will be
delayed until we can talk to him after he
returns from East Asia,

Sincerely,
EENNETH RUSH,
Acting Secretary.

DEPARTMENT OF STATE,
Washington, D.C., September 21, 1973.
Hon. J. W. FULBRIGHT,
Chairman, Committee on Foreign Relations,
U.S. Senate, Washington, D.C.

Dear Mr. CHAmMAN: I am responding to
your letter of June 29, 1973, asking for com-
ments on the question of campaign contribu-
tions and ambassadorial appointments.

The key factor in the choice of any am-
bassador is to find the appropriate person
for the particular country at a given time.
That person could be career or non-career, I
believe that ambassadorial nominees nor-
mally should have knowledge of foreign af-
fairs, and some experience in that field,
whether in international business or banking
in the teaching of foreign affairs, in inter-
national service, in other similar fields, or in
the Foreign Service. If this experience has
been limited, I believe it should be counter-
balanced by marked achievement in the
academic world, industry, the arts, or some
other profession. Each nominee should be
judged on three important points: ability,
distinction, and experience. Campaign con-
tributions should not be a positive factor
in choosing a nominee. It is equally impor-
tant that the fact of a campaign contribu-
tion and the size of such a contribution not
be disqualifying in the case of an otherwise
qualified individual.

I feel that formal percentage limitations
on noncareer ambassadors are not needed,
but as a matter of background information,
over a period of at least the last 25 years, the
percentage of non-career ambassadors has

~remained rather consistently near the level

of 30 percent. I agree that it is preferable, if
possible, to keep the ratio of career to non-
career ambassadors in the various regions
from becoming “unbalanced,” and we will
endeavor to distribute the non-career am-
bassadors more than has been the case in
the past. However, I think we should antic-
ipate that there will continue to be a con-
centration of non-career ambassadors at
certain posts.

I agree that ambassadors should respond
to requests to appear and testify before
duly constituted committees of the Congress
when asked. Scmetimes they may feel it
necessary to request to be heard in Executlive
Session. This has been our consistent policy.

This Administration firmly believes that
close cooperation between the Executive and
Legislative Branches is essential and desir-
able in the field of foreign affairs. However,
as we have stated on other occasions we do
feel that there are at least some kinds of
actions within the scope of the definition of
national commitments contained in S. Res.
85 of June 25, 1969 that the President alone
has constitutional authority to enter into.
Therefore, in that sense we have not ac-
cepted and cannot now accept the assertion
that the President alone has no authority
to undertake any national commitments.
‘We would, of course, see no difficulty in the
Committee's ascertaining the views of nomi-
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nees cn the question of close cooperation be-
tween the Congress and the Executive
Branch in undertaking commitments for
this nation.

I trust that the Committee recognizes that
& request for an ambassador to express per-
sonal views and opinions, and to make rec-
ommendations which In some instances
might differ from the officlal policy he is
called on to administer, could place that
individual in a very difficult position. I
trust you will continue to allow each in-
dividual the right to determine the extent
to which he wishes to discuss his personal
views on a given subject.

I agree that ambassadors should provide
confidential statements of financial holdings,
and they have been doing so for some time
in accordance with State Department regu-
lations and other applicable provisions of
law. I suggest that the purpose of these
statements Is not to avoid a “potential con-
flict of interest” but rather to avold a “‘sub-
stantial conflict of interest or the appearance
of such a conflict.”

I agree that ambassadors should become
acquainted with the history and current
economic and political problems of countries
to which they are appointed. Familiarity
with the language in general diplomatic use
in the country to which the ambassador is
accredited is also highly desirable. The need
for a workable knowledge of the dominant
language, however, 18 questionable and may
even be unnecessarily time-consuming in
countries where a non-local language Is
widely spoken or where there may be several
local languages. I think it is important to
keep in mind that lack of famillarity with
the local language has not hindered many
ambassadors, both career and non-career,

from doing exemplary jobs for their country.

As to the final point suggested by your
Committee, I belleve a distinction should be
made between nominations to positions as
representative to an international organiza-

tion and as chief delegate to an international
conference. As far as international organiza-
tions are concerned, it would appear unneces-
gary to require that each position carrying
the rank of ambassador be so designated by
law, since the Senate under existing arrange-
ments has the power to give or to withhold
its advice and consent to each nomination
in the light of the rank to be conferred on
the officer concerned.

As an example, as regards the United Na-
tions, I believe the Congress was wise not to
specify In the UN Participation Aet how
many persons in addition to our Permanent
Representative should have the rank of am-
bassador. In varylng situations, a greater or
a lesser number may be required. Writing
into law what the specific title, rank, and
status of each position is to be would entail
a degree of rigldity disadvantageous both to
the Executive Branch and to the Congress.

Linking our ambassadorial representation
to that of other governments would place
foreign nations in a position to determine
something that should be determined by the
interests of the United States itself. In some
cases, the United States may find it advan-
tageous to follow the practice of a majority
of the Permanent Members of the Security
Council; in others, our interests may dictate
otherwise. I belleve the present system, which
requires each case to be considered on its
merits, is preferable to a rule that would
tend to prejudge future cases.

In respect to conferences, I believe it would
not be practical to rely either on legislation
or on the practice of four other governments.
Legislation could be impractical or unduly
restrictive because participation in interna-
tional conferences often has to be decided
in a time frame that would not permit the
passage of relevant legislation by Congress
even where the justification for the use of
the ambassadorial title is evident. Here, too,
I would prefer that our decisions about the
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rank of our chief delegate not depend upon
what other Security Council members may
decide—particularly since we may want to
make our decision before they have made
theirs—but rather be dependent upon our
own specific needs at the time.

I also call your attention to the fact that
the President has authority under 22 USC
901 (c), as amended by Section 107 of Public
Law 92-352, to confer the rank of ambas-
sador “in connection with special missions
for the President of an essentially limited
and temporary nature of not exceeding six
months."”

We have sent a copy of your letter to the
American Foreign Service Association as you
requested and understand that the Associa-
tion's comments will be sent directly to you.

Kindest regards.

Sincerely,
EKeNNETH RUSH,
Acting Secretary.
AMERICAN FOREIGN
SERVICE ASSOCIATION,
Washington, D.C., August 28, 1973.
Hon. J. W. FULBRIGHT,
Chairman, Committee on Foreign Relations,
U.S. Senate, Washington, D.C.

Dear Mg, CHAmRMAN: For half a century,
the American Foreign Service Association
has been dedicated to increasing the profes-
slonal callber of American diplomacy. As the
officlal representative of the 12,000 men and
women of the Forelgn Service, we appreciate
the opportunity to comment on your letter
of June 29 to Secretary Rogers regarding am-
bassadorial appointments.

AFSA strongly concurs, Mr. Chairman, in
the desirability of establishing ground rules
for use by the Senate Foreign Relations Com-
mittee in evaluating ambassadorial nomina-
tions. We are in full agreement with the
objectives and standards set forth in your
letter,

The Association is particularly pleased
with efforts by the Committee to preclude
a long-standing abuse which has been per=
petrated by both political parties—the auc-
tioning of ambassadorships. AFSA has always
maintained the principle that the United
States deserves to be represented abroad
by the best qualified ambassadors. The selec-
tion of any ambassador, career or noncareer,
should be based primarily on competence
and experlence in forelgn affairs. We believe
the application of exacting standards to all
appointments would help to ensure that both
career and noncareer ambassadors are of the
highest caliber.

The application of such standards would
result in career officers from AID, USIA and
State being found the best qualified indi-
viduals in the vast majority of cases. We
recognize, however, based on our past ex-
perience, that the appointment of distin-
guished individuals from outside the career
service in some cases would be entirely jus-
tified. Many of these individuals have made
extraordinary contributions to American
diplomacy. However, the experlence of our
membership has been that, with a very few
exceptions, this country has not been well
served by those ambassadors whose sole or
primary qualification for that office has been
their level of contributions to the party In
power. This Association, therefore, strongly
supports efforts by the Senate Foreign Rela-
tions Committee to preclude ambassadorial
appointments based upon political contribu-
tions and contacts, personal fortunes, or
other questionable criteria.

We have the following comments on the
specific guldelines proposed by the Com-
mittee:

Rule one, first paragraph: As noted above,
we support entirely efforts to preclude am-
bassadorial appointments based largely on
monetary contributions, irrespective of the
amount. We recognize, however, that some
concrete maximum sum may be necessary
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and, if so, the amount should be as low as
possible. We would suggest a minor modifi-
cation in the proposed language along the
following lines:

The Committee will approve for confirma-
tion only those ambassadorial nominees who
possess demonstrated competence or experi-
ence in foreign affairs. The Committee will
oppose conflrmation of any nominee whose
prima facie qualifications for appointment
rests on monetary political contributions,
and shall subject to special scrutiny any
nominee whose contributions (direct or in-
direct) to the most recent presidential cam-
paign exceed $5,000.

Rule one, second paragraph: AFSA strong-
ly supports the intent of this paragraph,
though we note the difficulties inherent in
hard and fast percentages. To our knowl-
edge, In no other professional foreign serv-
ice does the percentage of noncareer am-
bassadors approach even ten percent. Cer-
tainly, fifteen percent should be sufficient
to permit the Executive to nominate, from
time to time, distinguished noncareer of-
ficers as ambassadors. Similarly, we concur
with the Committee that there is no wvalid
reason why, In any geographic area, the
percentage of noncareer ambassadors should
be substantially higher than in other geo-
graphic areas. The past practice of assigning
a highly disproportionate number of non-
career officers as ambassadors to Western
Europe has not only distorted career oppor-
tunities In the Service, but has not been
helpful to our relations with our European
allies. In this regard, we wish to point out
that lack of personal fortune should not be
considered a factor. The United States should
have the professionally best qualified am-
bassadors in London, Paris, Tokyo, etc., even
if they do not happen to be personally
wealthy.

Rule two: AFSA supports the purposes of
the six points under Rule two. We recognize
that the Senate has constitutional preroga-
tives which imply obligations to the Senate
on the part of any officer of the government,
including ambassadors, In addition to his or
her obligations to the President. Nonethe-
less, ambassadors abroad are the representa-
tives of the President. Their duty is to ex-
ecute foreign polley in keeping with the
decisions of duly elected officials. Any re-
quirements which forced an ambassador to
choose between his loyalty to the President
and his loyalty to the will of Congress would
place the individual in an untenable posi-
tion. In our view, ambassadors and career
officials should not be drawn into the in-
evitable constitutional struggles between the
Executive branch and the Congress concern-
ing their respective foreign policy roles, and,
as officers of the Executive branch, they
should earry out instructions in keeping with
whatever decisions result from the Interac-
tions between the two (or three) branches
of the government.

We have the following comments on the
specific points In rule two:

Paragraph one: AFSA is confident that all
career officers understand the need to ap-
pear and testify before the Committee upon
request. The obligation to testify on certain
sensitive security matters, however, raises
constitutional issues which go beyond AFSA's
competence to address.

Paragraph two: This paragraph ralses simi-
larly difficult constitutional issues.

Paragraph three: We understand that this
paragraph incorporates language which Is
already the law of the land.

Paragraph four: We strongly concur with
the provisions of this paragraph. We would
suggest, however, in keeping with the pur-
pose of rule one that the following be added:
and to provide the Committee with a list
of all political contributions made by the
nominee and his or her immediate family
during the five years previous to his or her
nomination;
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Paragraph five: AFSA supports the purpose
of this paragraph. While we believe relevant
experience and proven aptitude in foreign
affairs should be the predominant consid-
erations, a full knowledge of the country to
which an ambassador is being assigned is
essentlal. We would suggest, however, several
modifications to broaden the topics about
which a nominee should be knowledgeable,
and to make clear that a superficial knowl-
edge—which could be acquired quilckly—is
not sufficient:

b. thorough understanding of the history,
culture, international relations and curreng
political, economic and soclal problems of
the country to which the nominee is to be
accredited;

Paragraph six: We strongly agree with the
Committee on the desirability of emphasiz-
ing foreign languages in assessing the qual-
ifications of any ambassadorial nominee,
whether a career or noncareer officer. How-
ever, the issue 1s a bit more complex than
the Committee’s proposal would indicate. In
the first place, the so-called “hard languages"
(such as Japanese, Chinese and Arabic) are
extraordinarily difficult to learn, particularly
at the age of most ambassadorial nominees,
The current exacting language requirements
imposed on junior and middle-level officers
in the Forelgn Services of State and USIA,
and the ambitious training programs in all
three Agencies should, over time, insure that
there is a sufficlent pool of officers trained
In these languages from which the Presi-
dent can make his nominations. At present,
however, this is not the case, and the rule
proposed by the Committee might thus pre-
clude otherwise justifiable nominations.
Moreover, in a few countries, for the am-
bassador to learn one of the dominant local
languages, but not others, would give the
impression of taking sides in ethnic con-
flicts within the host country. To avoid
these problems, and place even greater em-
phasis on foreign languages as a qualifica-
tion to hold the position of Ambassador, we
would suggest the following modification:

6. Either:

(1) A proven working knowledge of the
language of the country to which the nom-
inee is to be accredited, or

(2) A proven working knowledge of the
language In general diplomatic use in the
counfry of accreditation, and the willing-
ness and ability to acquire a workable use
of the dominant language of the country
to which the nominee is to be accredited,
provided that the acquisition of such knowl-
edge is practicable and desirable,

We recognize that even this modification
may not cover every contingency (e.g., Mon-
gnlia, where not only the indigenous lang-
uage but also the languages in diplomatic
use are “hard” languages), but, as a guide-
line, we believe that the wording we have
proposed would suffice for almost all elr-
cumstances.

Rule three: We agree with the purpose
of this rule. However, the wording of the
final bracketed clause appears to be unduly
restrictive. We would suggest the following
alternative language: or unless a majority
of the principal representatives of member
or participating governments bearing similar
responsibilities are accorded the title of Am-
bassador.

In closing, let me repeat how much we,
as a professional association, appreciate this
effort on the Committee's part to improve
the professional caliber of American ambas-
sadors abroad and to preclude the selling
of ambassadorships. I have enclosed for your
information a letter which the Assoclation
has sent to Secretary Rogers on this subject.

Sincerely yours,
THOMAS D. BOYATT,
Chairman, Board of Directors.
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AMERICAN FOREIGN SERVICE
ASSOCIATION,
Washington, D.C., October 24, 1973.
Hon. J. W, FULERIGHT,
Chairman, Committee on Foreign Relations,
U.S. Senate, Washington, D.C.

Dear Mr. CrAmRMAN: I am writing to you
on behalf of the American Foreign Service
Association to express our deep concern
wabout the testimony presented to the Com-
mittee during the confirmation hearing of
Mr. Kingdon Gould to be U.S. Ambassador
to The Netherlands. Your statement in the
Congressional Record of October 1, 1973,
that Mr. Gould appears to have been less
than candid in faillng to disclose to the
Committee the full mount of his family's
political contributions and reports of the
subsequent meeting between Senator Pell
and Mr. Gould are most disturbing.

This situation underlines the urgent need
for the Senate Foreign Relations Committee
promptly to establish and apply guidelines
to be used in evaluating ambassadorial
nominations. As I indicated in my response
to your letter of June 20, the Association is
in full agreement with the objectives and
standards proposed by the Committee. We
share the Committee's concern that ambas-
sadorial appointments be made only to the
most highly qualified individuals with dem-
onstrated excellence, and not on the basis
of political contribution or personal wealth.
We further believe that the firm and con-
sistent application of guidelines, such as
those we have discussed, would prevent in-
cidents of the kind you noted in your October
1 insertion into the record.

I would appreciate, Mr. Chairman, the
opportunity to call upon you to discuss this
important matter which is so vital to the
Assoclation’s commitment to protect the
career principle.

Thank you for your consideration in the
above.

Sincerely yours,
THoMAS D. BoyaTT,
Chairman, Board of Directors.

AMERICAN FOREIGN SERVICE
ASSOCIATION,
Washington, D.C., August 28, 1973.
Hon. WirLiam P, ROGERS,
Secretary of State,
Washington, D.C.

Dear Me. SECRETARY: BSenator Fulbright,
in his letter to you of June 29, 1973, re-
quested that you provide the American For-
eign Service Assoclation with a copy of his
letter in order to obtain the views of AFSA
on the Committee's proposed ground rules
for assessing ambassadorial nominees. We
have replied directly to the Chairman and I
am enclosing for your information a copy
of our comments to the Committee.

As you will see from our reply, AFSA
strongly supports the general objectives
which the Committee seeks to achieve
through its proposed guildelines. We believe
application of the Committee’s guidelines,
appropriately modified, will improve the cali-
ber of American representation abroad. Since
the Committee’s role is limited to approving
or disapproving the nominees submitted by
the President, however, the primary respon-
sibility for assuring that the United States
is represented abroad only by the best quali-
fied ambassadors will still rest largely with
the Executive Branch. We urge you, there-
fore, Mr. Secretary, to take the lead in a

parallel effort to the Committee to upgrade
the caliber of American ambassadors.,

In that context, we suggest that the follow-
ing considerations be taken into account:

(1) This country has benefited greatly from
the service of distingulshed Americans such
as David Bruce, Henry Cabot Lodge, Averell
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W. Harriman, and many others as American
ambassadors. But in selecting potential
nominees from outside the career service,
great care should be taken to assure that
only those best qualified for the position are
given consideration. Political connections and
personal fortune are poor substitutes for pro-
fesslonal competence.

(2) In nominating career officers, the same
principle should apply. Ambassadorships
should not be granted as a reward for diligent
service to a particular position or function,
but should be based solely on an assessment
that the officer selected is the best individual
available to serve in a particular post. In this
regard, few officers who enter the Bervice
laterally into the senior ranks because of
political or personal connections qualify as
bona fide career professionals.

(3) If the Senate’s proposed guidelines
are adopted, the percentage of all ambas-
sadorships held by career officials will in-
crease substantially. The Administration
should use this opportunity to give greater
consideration to the selection of ambassadors
from among senlor career officials of AID and
USIA. The senior ranks of these two agencies
contain a number of highly qualified, dedi-
cated career professionals who would make
outstanding ambassadors. Implementation of
the new guldelines should provide an excel-
lent opportunity to utilize their expertise.

(4) Finally, we urge the Administration to
glve careful consideration to those senior
officers qualified to serve as ambassadors who
are members of minority groups, or women
s0 that our representation abroad will reflect
the diversity of America’s pluralistic society.
‘We also suggest that in filling ambassadorial
positions with individuals from outside the
career service, special attention be given to
seeking out and nominating qualified mem-
bers of minority groups and women.

Sincerely,
THOMAS D. BOYATT,
Chairman.
NoveEMBER 19, 1973.

Mr. THOMAS D, BOYATT,

Chairman, Board of Directors, American
Foreign Service Association, Washing-
ton, D.C.

Dear Mr. Boyvart: Thank you for your let-
ter of October 24, 1973, written on behalf
of the American Foreign Service Associa-
tion concerning issues arising out of the
confirmation hearing with Ambassador
Kingdon Gould, and the draft guidelines
on the Committee procedure for handling
nominations.

The Committee has not formally adopted
these guidelines, as you no doubt know. The
Committee, however, as a matter of falrly
consistent practice ralses the questions set
forth in the guidelines with each nominee
at the confirmation hearings, so that a rec-
ord is made of political contributions and
of the nominee's commitment to the state-
ments set forth in the proposed Rule 2.

In addition, I call your attentlon to Sec-
tion 6 of the enclosed copy of the Depart-
ment of State Appropriations Authorization
Act of 1973 which I belleve goes far in meet-
ing the objectives of the American Foreign
Service Association.

Regrettable as the Gould affalr was, I be-
lieve that this is as far as the Committee
is prepared to move at this time.

The Committee appreciates your Interest in
this matter.

Bincerely yours,
J. W. FULBRIGHT,
Chairman.

RETIREMENT OF CARL M. MARCY

Mr. MUSKIE. Mr. President, Carl M.
Marcy, who has been chief of staff of the
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Foreign Relations Committee for 18
years, has announced his retirement
from that position effective December 30.

I have been a member of the commit-
tee since 1971, and I have observed over
the past 3 years the gualities of effective
management, leadership on policy mat-
ters, hard work, fairness, and good judg-
ment which have characterized Carl
Marcy’s long tenure with the committee.
His outstanding reputation in the Con-
gress is well deserved, and it is a great
disappointment to us all that we should
lose him at this time. I can only wish
him the best of luck as he pursues his
new career as a private consultant in
Washington, and express the hope of
those of us who have worked with him in
the Senate that we will see him again and
often.

Carl will be succeeded by Pat M. Holt,
who brings to this position over 20 years
of experience on the committee staff as a
specialist on Latin American affairs. I
have worked also with Pat, and I know
he will do an excellent job for the com-
mltt;ae. I wish him the very best in his
work.

REMEDIES TO THE ENERGY CRISIS

Mr. GRAVEL. Mr. President, the
United States, the greatest industrial Na-
tion in history, is facing the most serious
challenge to its economic and productive
stability since the depression years of the
early 1930’s. The energy crisis facing this
country today, and which projections in-
dicate will become more severe, will un-
doubtedly cause much personal discom-
fort and economic dislocation to the
American people. And my State, Alaska,
perhaps more than others, will feel the
effects of the crisis because of its harsher
climate.

But Alaska and the other 49 States
can meet the challenge and minimize the
impact of the crisis if we recognize the
problem for what it is—a long-term
shortage of energy resources. In the
short term we must deal with the crisis by
constraining demand. But this is obvi-
ously not a long-term solution. We must
develop a plan now to provide for our
long-term energy requirements.

Let me say that I fully support most of
the administration’s programs for cur-
tailing demand as a short-term solution.
The lowering of temperatures and driv-
ing speeds, the lessening of air service
and display lighting, and the banning of
Sunday gasoline sales can all contribute
toward eliminating the shortfall in en-
ergy products we would otherwise experi-
ence. While these may not be easy steps
for all to accept because they will cause
some inconvenience and perhaps increase
the number of unemployed, they are nec-
essary steps to insure that home heating
and other fuels are available to meet pri-
ority needs.

However, two other steps have been
discussed frequently, neither of which I
could support—a ban on Sunday driving
and heavy taxes to reduce consumption.
I believe that pleasure driving on week-
ends must be limited, but a total ban on
driving is unthinkable in Alaska. The
distances people must travel to attend
church and for other necessary travel
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forecloses a total ban being a viable
alternative. Last year the real income of
wage earners declined 2 percent because
of inflation. The Government should not
further aggravate this problem by im-
posing a hefty price increase in energy
products through taxation, the proceeds
of which would in no way be used to in-
crease energy supplies.

There are two other possibilities of
which I am not fond, but which may be-
come necessary—rationing and relaxing
environmental restrictions. Even under a
well-developed plan, rationing is inequi-
table to some and cumbersome to all. I
sincerely hope that we do not have to
resort to rationing. Relaxing environ-
mental restrictions would be a serious
setback in our efforts to improve our
quality of life. But again, some of our
policies may have to be reevaluated in
light of our current energy dilemma.

The greatest potential for an increase
in energy supplies in the short run lies
in the deregulation of natural gas. Pro-
duction has been severely constrained by
abnormally low prices. Government in-
terference has made it impossible for
individuals to earn a profit on new invest-
ments in gas exploration and develop-
ment; and as a result, expenditures in
this area have been minimal and inade-
quate. Deregulation of prices could have
an almost immediate impact on our sup-
plies of natural gas.

But citizen sacrifices are not long-term
answers. We must increase supplies so we
can return to our normal level of energy
consumption. If we continue at today’s
rates, our energy demand will grow about
three times as fast as our ability to pro-
duce energy domestically. If we are to
maintain our independence and self suf-
ficiency, we must increase energy pro-
duction significantly.

The President has announced a policy
of self sufficiency by 1980. This is cer-
tainly a desirable goal, and one that I
believe we can attain, But the President’s
policy stops with the announcement of
the objective—he has not explained how
we would get to a point of energy inde-
pendence.

This is like announcing a desire to
send a man to the Moon and then not
funding any program to get him there. A
resolve is not enough. We must also have
a plan and a funded program.

I propose that we establish an inde-
pendent research and development ad-
ministration funded by a trust fund to
finance an extensive program of investi-
gating and developing the potential of
alternative fuels, studying more efficient
methods of energy collection and conver-
sion, and financing demonstration proj-
ects to test the commercial feasibility of
new technologies.

To attain self-sufficiency, we must
commit much more than the $10 billion
suggested by the President and the $20
billion suggested by others. Overcoming
the energy gap should be worth at least
as much as putting a man in space, and
we should be willing to spend that much
and more. While we are talking about
large sums of money that must come
from taxes, the rather large expenditures
must be viewed within the context of the
size of the problem they are combating.
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Even a 10-year, projected funding level
of an average of $10 billion a year, for
a total of $100 billion, may turn out to
be less than the loss in production capa-
city of GNP in 1 year alone as a result
of the energy shortage.

This money would then be used to fi-
nance research and demonstration proj-
ects directed toward increasing our do-
mestic energy supply. The funds could
be raised by a minimum fax on energy
supplies at the source. The funds would
go into a trust fund, to be used for
energy research and development only.
This earmarking of funds for energy
research would insure that the moneys
are used only to develop the technology
to insure adequate domestic supplies and
to insure there are adequate funds to
carry out the long-term projects neces-
sary to prove technology to the stage of
commercial feasibility.

Research subjects would include both
conventional and unconventional fuels.
Conventional fuel technology fo be
studied could include coal gasification
and liquification, tar sands and oil shale
production, and offshore oil development.
Unconventional fuel research should in-
clude solar, geothermal, tidal, and wind
energy. These virtually unlimited sources
of energy are particularly attractive
sources of power, and their development
would diminish our dependence on our
nonrenewable sources whose production
capacity is decreasing.

As chairman of the Finance Commit-
tee’'s Subcommittee on Energy, which
has jurisdiction over establishing trust
funds, I convened hearings to discuss
this and other matters. The hearings be-
gan the day before yesterday with Gov-
ernor Love testifying and continued yes-
terday and today. I am in the process of
drafting a bill to establish a trust fund
and will introduce it in December.

Thus we have both long and shortrun
problems with the energy crisis. The
President has responded to the short-
run problem by constraining demand,
which is about all that can be done im-
mediately. But we cannot live forever
with 50 mile-per-hour speed limits, in-
adequate supplies of home heating oil,
and high unemployment. In the long
run, we must increase supplies. And un-
less specific action is taken, our domestic
energy supplies will decrease rather than
increase, and we will still be dependent
on foreign suppliers.

The longrun solution is the trust fund.
We can have Project Independence by
1980; we can have a stable supply of
the energy required to heat our homes,
run our cars, and power our factories.

NIXON ENERGY PROGRAM
INADEQUATE

Mr. HUMPHREY. Mr. President, the
continued “soft soaping” of the Ameri-
can people on the seriousness of the
energy crisis by President Nixon is a real
disservice to all of us.

Apparently he is not listening to his
advisers who are calling for much
tougher measures than the President ap-
pears willing to take. If he is listening,
he is rejecting their advice.

As Hobart Rowan pointed out in his
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column this morning in the Washington
Post—

The nation is being ill-served by half-
baked measures which not only will not solve
the problem, but doubtless will make it
worse.

The administration’s program to deal
with the energy crisis is obviously inade-
quate. The President, himself, admitted
in his address to the Nation on Sunday
evening that the measures he proposed
will, at best, reduce fuel consumption by
only 10 percent, while the shortage will
be about 17 percent.

Failing to immediately take the steps
that are required to deal with the en-
ergy crisis will only aggravate an already
serious problem. The President’s energy
program is characterized by one word
“delay.” By putting off urgently needed
action, the President is playing “Russian
roulefte” with the American economy.
This is a very dangerous game to be
playing with the jobs, income, and pro-
duction of America. I urge the President
to begin now to provide the Nation with
the aggressive leadership we need to min-
imize the impact of the energy crisis on
our people,

I ask unanimous consent that Hobart
Rowan’s excellent article from today’s
Washington Post, entitled “Crisis of
Leadership” be printed in its entirety
in the REecorb.

There being no objection, the article
was ordered to be printed in the Recorp,
as follows:

[From the Washington Post, Nov. 28, 1973]
CRISIS OF LEADERSHIP
(By Hobart Rowan)

A strong President would have taken strong
steps to cope with the energy crisis. But Mr.
Nixon is a weak President, desperately cling-
ing to his office. As a result, the nation is

being ill-served by half-baked measures
which not only will not solve the problem,
but doubtless will make it worse.

At the same time, American industry has
shown that it, too, has been wearing blind-
ers. In Detroit, where the chief executives
haul down anywhere from #$440,000 a year
(Chrysler's Lynn Townsend) to #$875,000
(Henry Ford II) for their efforts, the auto
companies have been caught flat footed, with
huge inventories of gas-guzzling monsters.

As a result, auto stocks are plunging and
thousands of workers are facing layoffs that
needn’t have come if the top men had really
earned their plush salaries.

Michael Evans of Chase Econometric Asso-
ciates, Inc. puts this latter point as well and
as bluntly as anyone:

“The market share of standard-size cars
fell 7 per cent last year, which 1s as much
as it had fallen during the previous seven
years. These facts simply could not have
been a secret from executives in an industry
which has more daily and weekly data than
any other.

“I personally know of several instances
where middle management argued strenu-
ously last year that production lines should
be reoriented toward smaller cars. Yet this
argument fell mostly on deaf ears at the top
executive level. John deLorean’s abrupt de-
parture from GM was based on more than
long boring staff meetings.”

To come back to Mr. Nixon's poor per-
formance: The President is doing his best
to make it appear the energy crisis is tem-
porary, one that can be handled with rela-
tively soft measures.

He told the Seafarers’ Union that the crisis
would not last much more than a year, the
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direct opposite of what his own chief energy
experts have been telling him and telling
reporters.

The blunt truth is that even if the Arab
oil embargo were to be lifted in a matter
of months, this country will face both a
shortage and shockingly high prices for what
supplies are avallable until new resources are
developed.

By his own count, the President’s new
program—a 50-mile speed limit, Sunday gas
statlon closing, etc—will reduce fuel con-
sumption this winter by only 10 per cent,
while the shortfall will be 17 per cent.

It is obvious that gasoline supplies must
be reduced so that more home heating and
industrial olls can be produced. And a formal
rationing system is the only logical way to
distribute whatever gasoline remains avail-
able. As cumbersome as it is, rationing would
be better than throwing short supplies on
the market and letting everyone hustle for
what he can get.

But an even more serious consideration
is the President's bland insistence that give
it a year or so, and it will be business as
usual. Lurking behind such a statement must
be the desperate hope that the Arab nations
can be pushed into shipping ofl once again.

American policy should be based, as Treas-
ury Secretary Shultz said the other day, on
the assumption that Arab oll sales will never
be resumed.

“If we don't take a lesson from this, and
pay the price it takes to become self-suffi-
clent, we're just crazy,” says Shultz. He's
right, but his boss hasn't got the message.

Mideast oil, it must be remembered costs
less than 15 cents per barrel to produce. But
ever since 1971, the cartel of oll-producing
nations has been hiking the price to astro-
nomical levels by ralsing the tax on oil ex~
ports. Thus, even if a real Arab-Israell peace
were somehow achieved, the oil producers’
monopoly could still maintain an artificial
scarcity and drive the prices up at will.

Thus, the U.S. needs a crash program to
develop oil from shale and coal, to explore
off-shore, to stimulate energy production
from solar and nuclear sources, and fto
strengthen ties with the non-Arab oil-ex-
porting nations. It needs the kind of govern-
ment management that will direct the do-
mestic oil industry, rather than let it call
the shots—as it did five years ago when 1t
successfully lobbled Nixon away from Shuiltz'
recommendation that oll import quotas be
lifted in favor of a tariff system.

The nation also needs to re-develop strong
ties with the rest of the Western World and
Japan so that together they can blunt the
heady new economic power of the Perslan
Gulf nations.

But all of this takes the leadership of a
respected, courageous President—which sug-
gests that we won't cope with the major di-
mensions of the energy crisis until Mr. Nix-
on is persuaded to leave, or is pushed out
of his high office.

SUPPORT FOR S. 1868

Mr. TUNNEY. Mr. President, the Sen-
ate has begun debate on one of the im-
portant pieces of foreign policy legisla-
tion this year, S. 1868. This bill will bring
the United States back into conformity
with its international obligations, volun-
tarily undertaken, to participate with the
rest of the world in economic sanctions
against the Government of Rhodesia.

These sanctions are our proper, moral
duty. The present regime in Rhodesia
is one of two in southern Africa in which
majority populations of native, black
people are controlled and brutalized by
a minority of whites. In all the rest of
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the world, racial discrimination and
colonialism have been eradicated; the
only vestige of this horrible disease is
left in southern Africa.

I have long felt that it is improper, in
most cases, for nations to involve them-
selves in the domestic affairs of other
nations, and this principle is embodied
very prominently in the United Nations
Charter. But there are certain issues of
such transcendent importance to all the
people and all the nations of the world—
regardless of their political views or col-
oration—that the world’s eyes cannot re-
main closed. One of these issues is racial
diserimination and subjugation. We in
America have made it a fundamental
cornerstone of our own national life that
all men have equal rights under the laws.
In this point in world history, that con-
cept is so universally accepted and un-
derstood that violation of that principle
is properly a matter of world concern.

In the case of Rhodesia, specifically,
the regime of white supremacy was re-
cently imposed by the whites in that
country, in direct defiance of the wishes
and plans of the British Government, of
which Rhodesia was at that time a col-
ony. The world properly reacted with
dismay at this usurpation of power, and
its racial aftermath. The conditions in
Rhodesia became a matter of concern not
only to other African nations, but to
every nation which cared for morality
and human dignity. As a great, multi-
racial nation, the United States had and
still has an enormous interest in the
outcome of this situation.

After the British Government failed
to change the white supremacy regime
in Rhodesia, the matter was taken up
by the United Nations. The overwhelm-
ing majority of nations decided to im-
pose an economic embargo on Rhodesia.
The United States joined fully in this
decision, as it should have done.

Under the United Nations Charter,
only the Security Council can make reso-
lutions which are legally binding on all
member states. The United States, and
the other great powers, have the veto
in the Security Council precisely to have
a political check against having binding
resolutions which are contrary to their
vital interests. But the United States did
not exercise its veto; quite to the con-
trary, it supported the economic sanc-
tions against Rhodesia.

Therefore, under article 25 of the
charter, we bound ourselves to obey this
resolution. We now find ourselves in vio-
lation of our freaty obligations—and
completely out of step with the rest of
the world—and in step only with South
Africa and Portugal. As a result, our
relations with all the other African na-
tions, and our stature in the United Na-
tions, are deteriorating. There is no
greater single irritant in our relations
with African nations than our failure to
enforce the U.N. sanctions against
Rhodesia.

Our Nation should not renege on its
internatonal treaty obligations, to which
it has already agreed. Our Nation should
not be giving aid and comfort to a gov-
ernment which is based upon the most
hateful, abhorrent social practice known
to the human race. Therefore, Mr. Presi-
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dent, I am in full agreement with this
legislation.

Now the main arguments which have
been raised against this bill are eco-
nomic ones. It is claimed that the present
exemption from the embargo which was
enacted in 1971 allows the import of
needed chrome ore, and avoids making
the United States dependent on the only
other source, the Soviet Union. Too great
reliance on one source, it is argued, will
force up the price, and imperil our na-
tional security.

The facts, as I understand them, are
entirely the opposite. Prices for Russian
and other non-Rhodesian chrome ore
will fluctuate in any event because of
overall world demand. The prices of
almost all raw materials have been rising
in recent years; surely the Rhodesian
embargo was not alone responsible.
Moreover, the domestic steel industry,
which uses the chrome in the manufac-
ture of so-called specialty steels, has
since 1971 been protected against foreign
competition anyway by the voluntary
restraint agreement made with Euro-
pean and Japanese steel producers.

In fact, in terms of jobs, it is alleged
that the lifting of the embargo actually
harmed American industry, since what
has been imported since 1971 has not
been very much Rhodesian chrome ore,
but already-processed ferrochrome. This
ferrochrome has taken up 25 percent of
the domestic market already, and forced
the closing of some American plants.

Indeed, as I have mentioned, the lift-
ing of the embargo has not had anything
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like its intended effect on chrome ore
imports. Imports from Rhodesia are now
lower than they were before the embargo
was begun. Rhodesia was the source of
only 3 percent of our chrome ore imports
in the first half of 1973, compared with
51 percent for the Soviet Union. In 1967
the figures were 22 percent and 45 per-
cent, respectively. Clearly, we are still
depending on Russia for about the same
proportion of our chrome ore imports as
we did during the embargo period, when
Russia supplied close to 60 percent—
but not higher—of our imports. The
reason this was true is that there are,
in fact, alternate sources to Rhodesia,
primarily Turkey, which is anxious to
export chrome ore. There is no reason
why we should be subsidizing the econ-
omy of a racist regime when we can be
helping the economy of an ally.

All these figures and facts have been
set forth at other times by my colleagues,
Mr. HumpHREY and Mr. McGeE. And they
are not the only source. The United
Steelworkers of America, whose jobs are
directly involved, has lobbied very
strongly for this bill, and I am very
impressed by their position.

Lastly, the national security argu-
ments have absolutely no weight. This is
demonstrated by the figures on the rela-
tive stability of import levels from Rus-
sia. Even more importantly, for me, we
have the flat assertion by the highest
officials of our Government that there is
no national security reason to prevent
a return to the embargo. Indeed, the
administration strongly supports this
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legislation. I can think of no better
refutation of any argument that this leg-
islation would have adverse economic or
security conseguences.

Therefore, Mr. President, I will vote
for this bill and I will vote to cut off
unlimited debate. I sincerely hope that
there will be a limit on debate. This is not
an issue on which there is such a lot of
dispute or economic wisdom on one side
that it should detain us, at this late date
in the session, when we have a great
many important measures which are
calling for our attention and our action.

CONFERENCE REPORT ON THE FOR-
EIGN ASSISTANCE AUTHORIZA-
TION BILL, S. 1443

Mr. FULBRIGHT. Mr. President, in a
few days the conference report on the
foreign aid authorization bill will be
coming before the Senate for action, if
it is approved by the House.

This report is an improvident and
wasteful measure for the Senate and for
the American people. It should be re-
jected. Never have I sat in a conference
where the Senate’s position fared so
badly. In order to familiarize the Senate
with major provisions and individual
member’s amendments that were either
dropped or seriously weakened in the
conference, I ask unanimous consent that
certain material be printed in the
RECORD.

Thre being no objection, the material
was ordered to be printed in the Recorbp,
as follows:

COMPARATIVE DATA ON FISCAL YEAR 1974 FOREIGN AID AUTHORIZATION LEGISLATION

[In millions of dollars]

Continuing
resolution

authorization
request

Difference
from Senate
amounts

Conference
agreament

I. ECONOMIC ASSISTANCE

Indochina postwar reconstruction for South Vietnam, Laos, and Cambodia

International organizations

Indus Basin grants

0ld development loan/grant categories:
Loans (including Alliance for Progress)_ . _
Grants (including Alliance for Progress)...
Population

New development assistance categories:
Food and nutrition - - ...
Population planning and health.
‘E'dpcqlrgnaanq human resources

_ Selected countries and organizations _.

Miscellaneous catagories:
American schools and hospitals
International narcotics contrel program.
Contingenc E
Partners of the Alliance

Administrative expenses (AID).__...

Refugee relief assistance (Bangladesh)

Areb refugees_._..

* African famine relief
Albert Schweitzer Hospital

Total economic assistance

Grant military assistance
Regional naval training- ... ... .. ...
Security supporting assi ( ide 1

$504.

0 +128.0
127.8 —.022

8, 828 B88¢
—3&1:0:» coo

w

1,221.9

1,610, 868 1,218, 222 1,429.734 4-211.512

493.9
a0k

Military credit sales
Military training....._.__.

Total military assistance
Total economic and military assistance.

Other items:
Loan reflows.
Drawdown aulhn_rilty

for military aid. . __.
Excess defense articles

358.6

512.5
By

550.0

VAR 04 11
450.0
30.0

420.0
iES | FE

200.0

25.0

492.5
+125.0
—25.0

960.3

770.0

1,155.0 4192.5

2,182.2

2, 765. 868 1,988,222 2,392.234 +404.012

251.0
TUTiBED”

250.0
150.0

436.0

561.5

2,618.2

1,988.222

3,573.868 2,953.734
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SENATE PrOVISIONS REMOVED OR
SERIOUSLY WEAKENED
ECONOMIC ASSISTANCE—S. 2335

1. The prohibition against “follow-on™ ald
projects was dropped.

2. The requirement that not more than
one-third of the loan refiows available for
further lending be used in any one of the
new program categories was removed.

3. The requirement that not more than
50% of the appropriations for the new cate~
gories can be used as grants was dropped.

4. The provision encouraging and empha-
sizing a shift of bilateral aid programs to
multilateral institutions was deleted.

5. The prohibition on training of foreign
police forces was watered down to exempt
training in the United States and all existing
contracts for training abroad.

6. The Senate's repeal of the authority for
use of loan reflows was delayed for two years,
and, in the interim, 50% of lcan repayments
will be avallable for lending.

7. The earmarking for population programs
in FY 19756 was cut from $150 million to
$130 million.

8. The access to information provision was
dropped.

MILITARY ASSISTANCE AND SALES—S. 1443

1. The Senate's rewrite of the statutory
framework for the military aid and sales pro-
gram was dropped.

2. The Senate authorized military grant on
& country-by-country basis to only nine
countries. These specific authorizations were
stricken and the President given a lump sum
of $512.56 million to use as he sees fit in giv-
ing arms aid to up to 31 countries, in addi-
tion to those given training aid only in the
USs.

3. The Senate’s prohibition against lending
weapons to other countries was eliminated.

4. The Senate's denlal of general walver
authority to the President on military ald
matters was eliminated.

5. The Senate did not give the President
discretionary authority to draw on Defense
Department stocks for use as military ald, as
has been traditional in the past. This au-
thority was reinstated for £350 million in
this fiscal year.

6. The Senate returned funding of military
ald to South Vietnam and Laos to funding
out of the regular foreign ald program effec-
tive June 30, 1973. The House bill did the
same but effective beginning July 1, 1974.
The conference left funding for Vietnam in
the Defense budget for the indefinite future.

7. The Senate bill required partial foreign
currency payments for military grant aid,
comparable to existing law. The conference
struck this provision and repealed the cur-
rent requirement.

8. The conference agreement dropped the
Benate blll's requirement that sales of mili-
tary equipment be handled through commer-
cial channels wherever possible. This provi-
slon was designed to minimize the govern-
ment’s role as an arms salesman.

9. The Senate required that the minimum
interest rate on military credit sales be set
at the cost at which the government borrows
money. The provision was dropped.

10. The Senate bill tightened the cellings
on military grants and governments sales to
Latin America. The conference ralsed the
effective ceiling.

11, The Senate bill's requirement that the
value of excess defense articles given to for-
eign countries be deducted from appropria-
tions for military aid was greatly weakened.

12. The Senate bill's requirement for strict
Congressional control over loan and sale of
military vessels was dropped.

13. The access to information provision
was dropped.

SENATE AMENDMENTS DELETED OR WEAKENED
SERIOUSLY

1. Mondale—Calling for convening of an
international conference for controls of con-
ventional arms.
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2. Pell—U .S, aid policy toward Greece.

3. Pell—Support for the Vietnam cease-
fire agreement.

4. Tunney,/Magnuson—Vessel transfers and
U.8. fishing interests.

5. Mondale—Austrian transfer center for
Boviet Jews.

6. Taft—Earmarking $150 million for pop=~
ulation in FY 1975 (agreed to $130 million).

7. Tunney—T1U.8. ald to Portugal.

8. Byrd of Virginia—India rupee agree-
ment.

9. Byrd of W. Virginla—Reduction of AID
administrative expenses to §24 million
(agreed to $45 million).

10. Chiles—Prohibition against follow-on
aid projects.

11. Stevens—Restrictions
transfer of vessels.

12, Hartke—International trade in nar-
cotics.

13. Eennedy—Establish a Bureau of Hu-
manitarian and Social Services.

14. Eennedy/Javits/Muskie—Ald for ex-
change of people between Pakistan and
Bangladesh,

15. Eennedy—Earmarking for the Red
Cross in Indochina.

16. Eennedy—Language for authorization
of economie ald to Indochina.

17. Case—Emphasizing shift from bilateral
to multilateral aid.

18B. Case—Restore funding of military aid
to Vietnam to the regular forelgn assistance
program.

19. Case/Proxmire—Public information on
military aid matters.

20. Nelson—Establishing a system for Con-
gressional actlion on certain military sales.

concerning

VIETNAM—THE MISSING IN ACTION

Mr. ROTH. Mr, President, one of the
continuing tragedies of the Vietnam war
is that more than 1,200 Americans are
still missing and unaccounted for in
Southeast Asia. We do not know what
fate they have suffered, but their fami-
lies and friends cannot forget those they
love and we, as a Nation, cannot forget
those who served their country in the
most trying circumstances and were lost.

Since the January cease-fire agree-
ment strenuous efforts have been made
to find and account for these men.
Searches of crash-sites have been car-
ried out, but with only marginal results.
Significant new operations cannot be
made because of the continued refusal of
North Vietnam and the other Com-
munist parties in Indochina to permit
inspections of crash-sites and other in-
formation gathering activities for this
humanitarian purpose on the territories
under their control. In addition, North
Vietnam has not accounted for men we
know they had captured and whom they
are obligated to return or to account for
under the cease-fire agreement.

There can be no improvement in our
relations with North Vietnam until they
have completely fulfilled their treaty ob-
ligations respecting POW’s and MIA's. I
cannot imagine the President of the
United States, the Congress of the United
States, or the people of this country
seriously considering trade with, much
less aid to, North Vietnam so long as our
missing are still unaccounted for.

I think this message should be com-
municated loud and clear in the strong-
est possible terms to the North Viet-
namese. That months have passed since
the cease-fire accords makes this prob-
Ilem not less compelling, but more so. Our
diplomatic efforts and our searches on
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behalf of our missing should not be re-
duced; they must be redoubled.

HOUNDING THE PRESIDENT OUT IS
WRONG

Mr. FONG. Mr. President, a very dis-
tinguished former Member of the U.S.
House of Representatives and former
Ambassador to Italy, the Honorable
Clare Booth Luce, has written a percep-
tive and informed article entitled
“Hounding the President Out Is Wrong,”
which rightly points out that our Consti-
tution provides the only proper means for
removal of a President.

Mrs. Luce reminds her fellow country-
men that—

Our Constitutional methods of relleving
the country of an unpopular President (or
any other elected official) are the electoral
process, or, (when the gravamen are alleged
crimes) the process of impeachment. Are
these methods now to be forgone, in favor of
poll-taking? If this precedent is established,
are all high officlals—senators, governors,
even Supreme Court justices, to be expected
to resign whenever Gallup, Harris, or Roper
produce a one per cent sample of “public
opinion” which shows that they have lost
*“credibility"? And exactly how low will their
credibility rating have to fall before they
agree to resign, in the public’s interest? Will
a 40.9 per cent confidence rating become the
signal for them to hang their heads and
quit? Or will they feel they can hold on until
they reach President Truman’s all-time
“credibility” low of 23 per cent?

Mrs. Luce concluded:

Until a law is passed requiring a public
official to resign when a one per cent sampling
of public opinion shows that he has lost a
legally given percentage of the public’s con-
fidence, polls are no proper basis for demand-
ing a political resignation. They are not even
good grounds for impeachment. The grounds
for impeachment are clearly set forth by the
Constitution, and the process is left to the
duly elected representatives of the people—
their Congress.

Mr. President, I ask unanimous con-
sent that the entire text of the article as
printed in Newsday be printed in the
body of the Recorb.

There being no objection, the article
was ordered to be printed in the Recorp,
as follows:

HOUNDING THE PRESIDENT OUT Is WRONG

(By Clare Booth Luce)

In all political questions, the interests of
the nation are best served by upholding the
spirit and followlng the letter of the Consti-
tution.

What does the Constitution have to say
about a President—any President—who is
alleged to be gullty of crimes or misdemean-
ors which make him unworthy of his high
office?

It says that the President is not above the
law. It does, however, say that consequent
to the unique position he occupies, he is a
unique personage. (At *‘this point in time/
or at any point in time, there is only one
man who is President.) So the Constitution
provides a unique process of law by which
this unique personage can be brought to the
bar of justice, and tried for any crimes he
may allegedly have committed.

The Constitution says that the people's
elected representatives in Congress can im-
peach (le., accuse or indict) a President for
these alleged offenses. It says that he must
then be tried for them in a court of the Sen-
ate presided over by the chief justice of the
U.S. SBupreme Court. It says that if this con-
stitutionally appointed court finds him
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:guilty, he shall be removed from his high
office. And it also says that if he is acquitted,
he shall go about his presidential business,
vindicated.

The Constitution does not say that this
is a pleasant or an easy business. It does say
that when a majority of the Congress deems
it to be a necessary business, it is the busi-
ness of Congress to proceed with 1t.

If the President is not above the law,
neither is he below it. He has the same right
a8 every other citizen to be considered inno-
cent until he 1s hauled Into court and proven
guilty.

Today, much of the press (Time magazine
included) is trying to deny him his right by
forcing him to resign. Despite his protestation
of innocence, the press has tried him and
found him gullty. It now asks him to forgo
his constitutional rights. It wants to get rid
of a President without bothering with the
legal formalities provided by the Constitu-
tion.

A few weeks ago, the owner of a large
newspaper chain sald, “Nixon will resign in a
matter of weeks. No man can stand up to
‘what we are pouring onto him and not crack
up.”
r,Ia; this way of getting rid of President Nixon
in the best interests of the country? Let us
ask, what if the flerce and relentless pres-
sures of the medla were, indeed, to break the
President’s health and spirit? And what if he
were then to resign, a broken man, but a man
still protesting his Innocence?

The people would then never know the
truth about his personal connection with
that complex of scandals we call Watergate.
A majority would certainly continue to as-
sume his gullt, and cite his resignation as
final proof of it, but they could never be
really certain. But a minority—of some mil-
lions of people—would continue to assume
his innocence, and would see him as the vic«
tim of a vengeful and partisan press. The un-
resolved questlon of the President’s real
guilt or innocence would fester in the body
politic.

The press, in constituting itself Mr. Nix-
on's judge, jury and executioner, insists, of
course, that it is acting as agent for the will
of the majority of the people, as expressed
in the polls. These polls, when one looks into
the matter, are the result of one per cent
or two per cent samplings—many of them
telephone samplings—which are taken by
privately owned firms—principally Gallup,
Harris and Roper.

As everyone knows, political polls have not
infrequently turned out to be very inac-
curate. But assuming that the Nizon-resig-
nation polls are accurate, to rest the case for
the resignation of a chief éxecutive on a min-
ute sampling of public opinion raises a very
serious question: Are grave constitutional
questions, questions which are bound to af-
rect the destiny of the nation and the eco-
nomic fortunes of every citizen, henceforth
o be resolved by a one per cent sampling of
public opinion?

To repeat: Our constitutional methods of
relieving the country of an unpopular Presi-
dent (or any other elected official) are the
electoral process, or, (when the gravamen
are alleged crimes) the process of impeach-
ment, Are these methods now to be forgone,
in favor of poll-taking? If this precedent is
established, are all high officlals—senators,
governors, even Supreme Court justices, to be
expected to resign whenever Gallup, Harris, or
Roper produce a one per cent sample of
“public opinion" which shows that they have
lost “credibility"? And exactly how low will
thelr credibility rating have to fall before
they must agree to resign, in the public's in-
terest? Will a 49.9 per cent confidence rat-
ing become the signal for them to hang their
heads and quit? Or will they feel they can
hold on until they reach President Truman’s
all-time “credibility” low of 23 per cent?

In passing, a recent Harris Poll showed
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that of all the institutions in American pub-
lic life, the one that had lost credibility dur-
ing the past few years at the fastest rate
was—the press. The press printed this poll,
of course. It is, perhaps, unnecessary to add
that the press gave It very little editorial
mention. But despite the loss of credibility
which it showed, not a single editorial resig-
nation followed its publication.

There is no question that, today, the press
Is sincere in its belief that the President’s
resignation would be best for the country.
But if the press should achieve its goal by
“pouring it on” In order to force his resig-
nation, and justifying its action by the polls,
a very dangerous and undemocratic prece-
dent will have been established. For the press
and pollsters will be wielding that power
over the fate of politiclans and officials which
the Constitution has expressly reserved to
the people at the ballot box.

Until a law is passed requiring a public of-
ficial to resign when a one per cent sampling
of public opinion shows that he has lost a
legally given percentage of the public's con-
fidence, polls are no proper basis for de-
manding a political resignation. They are
not even good grounds for impeachment.
The grounds for Impeachment are clearly
set forth by the Constitution, and the proc-
ess Is left to the duty elected representatives
of the people—thelr Congress.

ENERGY CONSERVATION WORKS

Mr. BEALL. Mr. President, I firmly
believe that voluntary fuel conservation
is the best way to meet the short-run
problems posed by the energy  crisis
which faces our Nation today.

Therefore, it is particularly gratifying
to me when I read of successful efforts
to curb the demand for our precious fuel
resources. In the Baltimore Evening Sun
of November 16, 1973, Anne S. Philbin
reports on the cumulative efforts of Fed-
eral employees in region 3, which hap-
pens to include my State of Maryland.
The article points out that in the first
full month of the Federal effort to con-
serve energy, region 3 saved 7 million
kilowatt-hours of electricity, as com-
pared with the same time in 1972.

I commend Federal employees in this
region, and ask unanimous consent that
the article “U.S. Region Saves Power” be
printed in the Recorp at the conclusion
of my remarks.

Mr. President, it is my earnest hope
that we will be reading more such arti-
cles in the near future as all of our citi-
zens do their part to ease the demand for
all forms of energy.

There being no objection, the article
was ordered to be printed in the Recorp,
as follows:

U.S. REGION SAVES POWER
(By Anne S. Philbin)

Federal employes in Region 3, which in-
cludes Maryland, saved 7 million kilowatt-
hours of electricity in the first month of the
government’'s conservation program.

This saving is the equivalent of enough
electricity to take care of more than 10,000
accidental users for 30 days, according to
a spokesman for the Baltimore Gas and Elec-
tric Company.

President Nixon set a goal of a 7 percent
reduction in energy demands for federal gov-
ernment operations beginning last July 1
for the following 12 months. Since then
thermostats have been adjusted In govern-
ment buildings, thousands of light bulbs re-
moved, bullding cleaning times changed to
daylight hours, and official travel reduced.
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TWO MONTHS COMPARED

General Services Administration, in a
memoranadum circulating in the Federal
Building here, reports the 7 million kilowatt-
hour saving was determined by compar-
ing August, 1972, power usage with August,
1973, after conservation measures were
introduced.

A GSA spokesman was unable to say how
much of the 7 million kilowatt-hour saving
achieved last August was saved by employes
occupying federally owned or leased build-
Ings in the Baltimore area.

Reglon 8 covers Maryland, Virginia, West
Virginia, Delaware, parts of Pennsylvania,
and the District of Columbia. In the latter
area, there are about 375,000 government em-
ployes; in the Baltimore area there are about
85,000

HEATING CUTBACK

Other measures instituted by GSA include
a winter cutback in room and zone heating in
government owned or leased buildings to be-
tween 65 and 68 degrees. Warehouse tempera-
tures are to be even lower.

He estimates that removing about 22 per
cent of the fluorescent light tubes In govern-
ment office buildings will reduce electrical
load usage by 20 percent, or the equivalent
of 1 billlon kilowatt-hours of electricity.

“If we can save this amount,” he said, “it’s
like saving 580,000 tons of coal or 600,000
barrels of oll.”

‘Workers began removing light bulbs in the
Federal Bullding here as elsewhere in late
June, but there are still some offices where
the work has not been completed.

GSA last week ordered federal vehicles in
its motor pools to observe a 50-mile-an-hour
speed limit, and recommended agencles start
buying compact cars. Mr. Sampson said GSA
plans to buy 4,500 compacts for its own use,
which represents 83 per cent of its total car
purchases.

As a conservation measure, Mr. Sampson is
driving a canary yellow Maverick, and an
agency spokesman sald GSA will issue a reg-
ulation soon directing federal agencies to
use compact cars whenever possible.

ENERGY REORGANIZATION

Mr. RIBICOFF. Mr. President, on No-
vember 27, I introduced S. 2744, the
Energy Reorganization Act of 1973. It
would establish the organizational
framework for the energy research, de-
velopment, and regulation which are
needed to make our country self-suffi-
cient in energy supply.

The staff of the Subcommittee on Re-
organization, Research, and Interna-
tional Organization, which I chair, has
prepared, in cooperation with the Office
of Management and Budget, explana-
tions of the proposed organization and
operation of the Energy Research and
Development Administration and the
Nuclear Energy Commission. So that my
colleagues and the public may be better
informed about this important legisla-
tion, I ask unanimous consent that the
explanations be printed in the Recorbp.

There being no objection, the material
was ordered to be printed in the Recorbp,.
as follows:

THE ENERGY RESEARCH AND DEVELOPMENT

AGENCY

A massive federally sponsored R&D effort

has been proposed by the President, provid-

ing for the expenditure of $10 billlon over
the next five years, in order to develop energy
technologies to meet the Nation's energy
needs. A new independent agency is needed
to provide the proper organizational frame-
work, ment and technical expertise
to achlieve the Natlon’s R&D goals in the
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energy area. Short term energy needs will
mainly be fulfilled by relying on presently
developed forms of energy. Longer range
energy requirements can be satisfled only
through more efficlent use of present energy
sources, development of new energy sources,
and better conservation and utilization prac-
tices. The President is therefore proposing
the establishment of an Energy Research and
Development Administration (ERDA).

ERDA’s mission will be to develop tech-
nologies for efficiently using fossil, nuclear
and advanced energy sources to meet growing
needs and in a manner consistent with sound
environmental and safety practices. ERDA
will have a broad R&D charter covering the
development of technologles for all foresee-
able energy sources and utilization systems.
The agency will have responsibility for policy
formulation, strategy development, planning,
management, conduct of the energy R&D
and for working with industry to assure that
promising new technologies can be developed
and applied. In addition, ERDA will continue
the weapons production and development
programs of the AEC.

ERDA will be formed by trasnfer of AEC's
energy R&D, military applications, basic re-
search, production, biomedical and environ-
mental programs, Interior'’s Office of Coal
Research and Bureau of Mines energy cen-
ters, NSF solar and geothermal energy de-
velopment activities and portions of EPA's
stationary source emissions control technol-
ogy and alternative automotive power sys-
tems (AAPS) research programs. Exhibit A
contains estimates of FY 74 program re-
sources involved in the proposed transfers.

Advantages of ERDA are:

ERDA will be bullt upon the substantial
scientific and technical base of the present
Atomic Energy Commission and will make
use of the technical management capabili-
ties of that agency.

ERDA will provide a central agency for the
conduct of most Federal energy R&D pro-
grams. ERDA will have a broad charter to

conduct research and development on the
full spectrum of our energy resources and
utilization processes covering extraction,

conversion, transmission and utilization
technologies.

ERDA will be so organized and managed
that fossfl fuel, advanced energy sources
and conservation will receive full recogni-
tion and priority along with nuclear energy
R&D functions.

ERDA will work closely with EPO, DENR,
NEC and other agencles In carrylng out its
mission.

ORGANIZATION CONCEPT

The ERDA's organization will be headed
by a single Administrator and a Deputy Ad-
ministrator, who will be appointed by the
President with the advice and consent of
the Senate and be principally concerned
with setting R&D policy, external agency
relationships and overall direction of the
agency, There will also be a General Counsel
appointed by the Administrator.

The proposed agency line organization is a
balanced structure of five Assistant Admin-
istrators, each being responsible for a major
program area, as follows: (Refer to the at-
tached ERDA organization chart)

Fossil Energy Development

Nuclear Energy Development

Research and Advanced Energy Systems

Environment, Safety and Conservation

National Security Affalrs

The Assistant Administrators will be ap-
pointed by the President and confirmed by
the Senate.

An additional pool of not more than seven
management positions at Executive Level V
are proposed, The ERDA Administrator will
appoint career officials to these positions and
assign responsibilities. Possible uses include:
heads of major staff offices, a deputy assistant
administrator or other assignments.
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The three Assistant Administrators for
fossil, nuclear and advanced energy systems
will plan and execute programs designed to
develop technology by energy source. The
objective will be to exploit major existing
sources of energy and to explore new and
advanced ways of producing energy, includ-
ing consideration of, and research on, closely
assoclated environmental, economie, safety,
and conservation considerations. One ad=-
vantage of organizing on the basis of energy
sources is that it provides within an agency
a means for assuring balance and meaningful
priority setting among the competing energy
sources.

Significant emphasis will be placed on
fossil fuels; e.g., coal gasification, liquefac-
tion, and clean combustion systems devices,
ete., since this area appears to be the most
promising, based on current resource re-
serves and research technologies. Over 8§50
million of the President’s FY 1974 funding
increase for energy research is for coal re-
search to devise methods to convert coal into
gas or liguids and to develop control tech-
nologles to reduce its air pollution character-
istics when used dlrectly.

Continued emphasis will be placed on nu-
clear energy development. Present programs
to develop and demonstrate the commercial
feasibility of breeder reactors will be con-
tinued. The breeder generates more nuclear
fuels than is consumed in the process and
this improves the efficient use of a valuable
energy resource. This is an advantage over
present commercial reactors. A major long
term program on Controlled Thermonuclear
Reactors (fusion) will be continued because
of its tremendous clean energy potential. A
major activity will also involve operation of
the extensive government owned uranium
enrichment operation to provide the do-
mestic and much of the free world's supply
of nuclear fuels. The program to transfer this
to the private sector will continue to be
emphasized. A high level of attention will be
devoted to safety considerations in all nu-
clear activities,

Advanced energy technologies will alm at
utilizing energy source and utilization tech-
nologles such as geothermal, solar, winds,
tides, advanced power cycles automotive
power systems, as well as providing a frame-
work for exploring new concepts and ideas
that evolve over time. A number of these
have significant potential if economical and
safe technologles can be developed. This area
will also conduet basic physical research in
energy related areas.

Environmental protection and safety ac-
tivitles are integral to each of the major
energy development organization functions.
However, because of the overriding impor-
tance of these aspects of energy use, & sep-
arate organization element will be provided
to support R&D on biomedical and environ-
mental effects assoclated with various energy
systems and energy waste management as
well as help assure that appropriate environ-
mental and safety R&D and related consid-
erations are addressed more broadly and
comprehensively. Conservation R&D efforts
will also be carried out within this major
function and will include conducting gen-
eral research concerned with slowing the
rate of growth in demand. Each major pro-
gram area will also be charged with assuring
that the energy systems developed meet req-
uisite envirocnmental, safety, and conser-
vation standards.

The remaining major organization area,
National Security; will have responsibility for
performing the AEC’s military applications
and reactor materials production programs.
These functions will be carried out by ERDA
under the same conditions of security and in
much the same manner as Is now the case
in the AEC.

The basic structure outlined above for the
organization of ERDA is designed to meet
current needs as we mnow perceive them.
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Undoubtedly, adjustments in the structure
will be needed as R&D problems change and
as we gain experience with the organization.
The legislation should provide flexibility to
permit future changes when the need for
them becomes clear.

ERDA's top management will review the
alternative concepts and set program priori-
ties among alternative technologies. The line
Assistant Administrators will sponsor their
technologies in this process. The ERDA Ad-
ministrator and Deputy Administrator will
be supported by a strong and independent
analytic staff to provide assessments on de-
veloping technologies. ERDA R&D decisions
will form an important input to the Admin-
istration In setting priorities and developing
energy strategies.

The ERDA headquarters structure s de-
signed to tape the AEC expertise in technical
areas as well as in contract management and
related skills. The existing AEC field orga-
nization will not be changed significantly in
structure. Six energy labs from the Bureau
of Mines involving about 700 career person-
nel will be affiliated with the current na-
tional laboratory structure. ERDA programs
in fossil fuel R&D and advanced energy sys-
tems must be able to utilize existing AEC
capability for physical, biomedical and en-
vironmental R&D as well as contract and
other management support functions. Some
use of the present nuclear capability to work
on fossil fuel, advanced energy systems and
conservation will probably be necessary and
desirable. To the extent practicable, existing
capital plant, fixed overhead and administra-
tive overhead will be utilized.

A great deal of flexibility will be provided
to the Administrator in carrying out the
programs, Existing AEC and Bureau of Mines
labs, outslde contractors, universities, and
private research institutions can be used to
carry out the elements of the programs in
achieving objectives.

The ERDA approach to developing safe,
efficient energy sources will involve the en-
ergy industry to the maximum extent possi-
ble and will supplement existing and planned
R&D by private industry. Once technol-
ogy has been developed to assess its feasibil-
ity, industry will have to take the lead in
further development and in applying it on
a commercial scale. Therefore, ERDA's strat-
egy will be to encourage independent en-
ergy R&D by working closely with indus-
try in the development of technology to
facilitate a rapid, smooth transfer. In this
regard, jointly funded Federal and private
projects will be encouraged.

CONCERNS ABOUT AEC DOMINANCE IN THE

PROPOSED ERDA

One major concern of the coal Industry
as well as some members of Congress is that
the existing AEC personnel and resources,
might dominate other important elements of
ERDA. However, special consideration has
been given to this concern to assure that
balance is achieved in developing technolo-
gles to meet energy needs. The more signifi-
cant ERDA design features that will help to
assure balance are:

The proposed ERDA organization is a sig-
nificant departure from the AEC structure.
There is a single Administrator, as compared
to a Commission-General Management ar-
rangement.

The top tier of ERDA is carefully designed
to achieve balance among major energy
sources—fossil, nuclear and advanced. En-
vironmental, safety and conservation ele-
ments are also given a significant role along
with the major ongoing responsibilities for
military applications.

The President has stated that a significant
amount of R&D funding will be for fossil
fuels, especially coal and other energy
sources. This will serve to balance the pres-
ent nuclear imbalance in Federal energy
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R&D funding and overcome the nuclear
dominance concern.

The Administrator will be directly sup-
ported by a number of key high caliber ana-
lytic stafl offices which will assist in neu-
tralizing the energy source advocacy of the
major program areas in assessing the merits
of the various technologies and balancing
resources among competing areas.

Existing regulatory responsibilities of the
AEC will remain behind and become the
Nuclear Energy Commission, & renamed in-
dependent regulatory agency.

WHAT MAJOR PROGRAMS WILL ERDA UNDERTAKE

OVER THE NEXT FIVE YEARS AND AT WHAT

APPROXIMATE FUNDING LEVELS?

The President has proposed a Federal
energy research and development effort of
$10 billion over a five-year period. He has
also directed that an additional §1156 million
in fiscal year 1974 be devoted to the acceler-
atlon of certaln existing projects and the
initiation of new projects. About one-half
of the funding for the new initiatives for
fiscal year 1974 are devoted to coal research
and development, with emphasls on pro-
.duecing clean liguid fuels from coal, improv-
ing mining techniques to increase coal min-
ing safety and responsibility, accelerating
the coal gasification program and develop-
ing improved combustion systems. The AEC
in consultation with Interior and other agen-
cies 1s to make recommendations by Decem-
ber 1, for energy R&D which should be in-
cluded in the FY 1975 budget.

NucLEAR ENERGY COMMISSION

The separation of regulatory functions
from the research, development and pro-
duction activities of the present Atomic
Energy Commission is another step in the
evolution of the Federal Government's in-
volvement in nuclear energy. The five mem-
ber AEC Commission, including its staff
offices and Licensing Boards, plus the three
regulatory Directorates under the Director of
Regulation will form the nucleus of the re-
named Nuclear Energy Commission (NEC).
NEC will be an independent regulatory com-
mission responsible for licensing the clvilian
use of nuclear power and materials,

BACKGROUND

Significant Federal involvement in nuclear
energy began with the formation of the
Manhattan Engineer District in 1942, and
AEC was established in 1046. The first com-
mercial uses of nuclear materials were au-
thorized by the Atomic Energy Act of 1954,
at which time the AEC established a com-
prehensive system of licensing. As the role
of the AEC expanded from research and de-
velopment into regulation of the use of
nuclear production and development into
regulation of the use of nuclear production
and utilization facilities, the need for a
separate regulatory staff was evident. In
1961, a new Director of Regulation was
established reporting directly to the Com-
mission.

The nuclear power industry has matured
rapidly since this organizational change and
the growth is continuing with the number
of licenses issued for nuclear reactors cur-
rently doubling every two or three years. By
1980, 20-30% of electrical energy will be gen-
erated by nuclear reactors.

Maturity of the nuclear power industry re-
quires a full-fledged regulatory agency free
of development responsibilities in order to
handle this ever-increasing workload in an
impartial manner to assure the public health
and safety.

ORGANIZATIONAL CONCEPT

NEC's mission will be to insure the pro-
tection of the public and the environment
from potential health and safety hazards in-
herent in the use of nuclear materials.

The five member Commission will continue
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to carry out, but on a full-time basis, the
regulatory functions of the present AEC
which include:

Policy setting and assessment;

Oversight of regulatory operations;

Adjudication of licensing and related cases;
and

Resource allocation.

The Chairman (Executive Level II) and
four commissioners (Executive Level IIT) will
be appointed by the President and confirmed
by the Senate.

Regulatory responsibilities of the NEC en-
compass the licensing of all nuclear utiliza-
tion and production facilities for industrial
or commercial purposes Including the trans-
portation, disposal, import or export of these
materials. Licenses are issued for such diverse
uses as nuclear power generating plants,
chemical separation plants, nuclear research
facilities, and radioisotopes used in medical
therapy.

The Commission will be supported by NEC
staff resources which will include:

A General Counsel to provide legal advice
and assistance.

A Controller to manage financial program.

A Becretary and Public Affairs Officer to
assist in the conduct of Commission business.

A Policy Analysis Office to conduct broad
policy planning analysis and assessment and
operational planning and control functions.

In addition, the Commission will continue
to be assisted by the licensing and advisory
boards of the AEC, which will continue to
report to the Commission. These include:

Atomic Safety and Licensing Board—to
conduct public hearings and issue decisions
of licensing.

Atomic BSafety and Licensing Appeals
Board—to conduct reviews of initial deci-
sions and perform other appellate functions.

Advisory Committee on Reactor Safe-
guards—to review and advise the Commis-
sion on safety standards and facility license
applications.

The line organization proposed by the Ad-
ministration for NEC would be comprised of
four directorates reporting to an Executive
Director of Operations (Executive Level V)
who will be appointed by the Commisslon.
He would have responsibilities for direction
and coordination of major program elements
as delegated by the Commission with each
Directorate responsible for a major regula-
tory function as follows: (refer to the at-
tached NEC organization chart).

Standards setting for nuclear reactors.

Licensing of nuclear facilities and ma-
terials,

Inspection of nuclear facilities and ac-
tivitles and enforcement of NEC’s regula-
tions.

Confirmatory assessment research on
safety, safeguards, and environmental con-
cerns.

The Directorates of Standards, Licensing,
and Inspection and Enforcement (now Direc-
torate of Regulatory Operations) currently
exist under the AEC's Director of Regulation
and will be left intact in NEC. The new
Directorate of Confirmatory Assessment will
provide NEC with an independent capability
for developing and analyzing technical in-
formation related to reactor safety, safe-
guards, and environmental protection that
is required to assure effectiveness and ob-
Jectivity in its standards, licensing, inspec-
tion and enforcement activities. Under NEC
direction, such technical information and
analytical methods will be developed in an
organizational medium free of developmental
bias. These independent data would be in
confirmation of, and thus in addition to, data
supplied by the proponents of the systems
for which licenses are sought or other regula-
tory action requested. In addition, this Direc-
torate will provide the Commission the ca-
pability to identify alternative technological
approaches leading to improved reactor
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safety, safeguards, and environmental pro-
tection.

The basic structure outlined above for
the organization of NEC is designed to meet
current needs as we now perceive them.
It is possible that adjustments in the struc-
ture will be needed as the number and com-
plexity of regulated activities and facilltles
increase and as we gain experifence with the
organization. The legislation provides flexi-
bility to permit future changes when the
need for them becomes clear.

In order to maintain a high level of com-
petence of the regulatory staflf and to provide
the broadest possible range of technical in-
formation, NEC will have the statutory
authority to provide budgetary support for
related research in reactor safety, and the
biomedical and environmental sciences, or
it may contract for such research from inde-
pendent sources,

LIGHT WATER REACTOR SAFETY CONCEENS

Critics of AEC have raised questions
whether there has been adequate protection
of public health and safety of the Light
Water Reactor now in commercial use. The
AEC has undertaken extensive safety re-
search of the Light Water Reactor at facili-
tles in Idaho. The $51 million capital pro-
gram is principally centered around the Loss
of Fluld Test Facllity (LOFT) and Power
Burst Facllity (PBF).

To insure that this priority safety research
program adequately responds to known
safety problems, NEC will have overall plan-
ing, funding, and evaluation authority of
the Light Water Reactor Safety Program.
ERDA will continue to perform the day-to-
day management of the program on a reim-
bursable basis.

In addition, in the areas of biomedical and
environmental research and waste manage-
ment and transportation, it is expected that
NEC will be provided additional funding (up
to $5-10 million in NEC's first budget) to
initiate such research in these general areas
as required to insure the necessary resources
for the protection of public health and safety.

NEC and the Advisory Committee on Re-
actor Safeguards will continue the AEQ's
present regulatory practice of conducting
safety reviews of ERDA nuclear activitfes
and facilities at the request of the ERDA
Administrator and will participate in the re-
view required by the National Environmental
Protection Act of ERDA’s environmental {m-
pact statements on nuclear programs.
REGULATORY AUTHORITIES ON NEW GENERATIONS

OF NUCLEAR REACTORS

In order to insure the safety of future
ERDA developed nuclear reactor power gen-
erating plant technologies, NEC will license
these demonstration facilities. This will in-
clude the full provisions of Sec. 103 and Sec.
182 of the AEC Act of 1954 and means that
ERDA will be required to meet the same
rigid licensing regulations and procedures
currently established for commercial nuclear
reactor power plants before construction of a
demonstration plant. As an example, the
Liquid Metal Fast Breeder Reactor demon-
stration plant, which involves an electric
power system component, will be required
to obtaln a NEC permit prior to construc-
tion. In addition, NEC would license high
level radioactive waste storage faclities.

To summarize, the Nuclear Energy Com-
mission is designed to insure the safety of
nuclear power plants and related facilities,
to eliminate the potential for regulatory and
developmental conflicts, to eliminate the risk
of subordinating regulatory to developmental
functions, to maximize regulatory objectivity
and Impartiality, to Increase public confi-
dence, to permit the Commissioners to con-
centrate exclusively on regulatory issues, and
to become the fully independent regulatory
agency which the rapldly maturing nuclear
industry requires.
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THE PRESIDENT SHOULD NOT
RESIGN

Mr. FONG. Mr, President, the contem-
porary columnist, Mr. William Safire,
has written two essays analyzing and
rebutting cries that President Nixon
should resign.

In his first essay, entitled “Don’t
Quit,” Mr. Safire pointed out that “Quit-
ting would solve nothing, and could cause
great mischief. . . .”

In his second essay, entitled “The 27th
Amendment,” Mr. Safire noted that:

Those who now demand that this Presi-
dent resign because he has “lost the ability
to govern" are calling for the most funda-
mental change—not just in a leader, but in
the traditions that make up our govern-
mental system.

They cannot escape the consequences of
their demand, which would be a kind of
27th Amendment, written or unwritten, that
would say: “The President shall hold office
for a term of four years, or until such time
as his rating in the two leading national
public opinion polls falls below 30 per cent
for three consecutive months, at which time
it can be assumed the Presldent has lost
the ability to govern and he must then
resign.”

Nobody has actually proposed such an
amendment, of course—why, that would be
downright radical—yet that would be the
inescapable result of any successful hound-
ing-into-resignation of a President.

The enormous power of precedent that has
helped keep Presidents from resigning under
pressure through two centuries, thus stabiliz-
ing our system, would be flip-fiopped by a
Nixon resignation: The pressure of prece-
dent in the future would be to force Presi-
dents who lose popular favor to submit their
necks to the pollsters’ ax,

When Americans come to consider the real
choice that the resigners have posed, they
will see that the alternative is not Nixon
and controversy versus somebody else and
unity—but the continuity of the present sys-
tem versus its replacement by the parlia-
mentary system.

Mr. Safire concluded:

If Mr. Nixon's critics turn thelr accusation
that he cannot govern into a self-fulfilling
prophecy; if they make the cry of “Resignl!"
a part of the American political discourse,
then we are likely to wind up with the kind
of Constitution Lord Macauley accused
Americans of having: “All sall and no an-
chor.”

Mr.

President, I commend these
thoughtful essays to my colleagues and
ask unanimous consent that both essays
be printed in the body of the REcCORD.

There being no objection, the essays
were ordered to be printed in the Recorbp,
as follows:

Don'r Quir
(By Willlam Safire)

WasHINGTON, Nov, 4—Columnists James
Reston and Joseph Alsop have joined Tom
Wicker and Anthony Lewls in urging Presi-
dent Nixon to resign.

For the long-run good of the country, 1
belleve the President should not resign. Here
is a response to some of the most frequently
given reasons for demanding that he quit:

1. A President, embattled at home, invites
miscaleulation abroad.

That was the point made, supposedly in
the President’s defense, by Henry Kissinger,
and selzed upon by thoughtful Nixon-dump-
ers as evidence of the danger of having a
President who does not bestride public opin-
fon like a colossus.
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However, in the last month’s Mideast war,
President Nixon proved that no flak, no mat-
ter how intense or prolonged, will stay him
from acting firmly, cooly and decisively
abroad. The most recurrent theme of his
Presidency has been his firmness of purpose
under fire, which has a way of resulting in
honorable peace.

Much of the uproar abroad today comes
from our allies, not our adversaries. The Nev-
ille Chamberlain elements of the British
press, now d Mr. Nixon’s “disheveled”
and “dilapidated” leadership, are those who
have shown themselves most ready to cast
Hitler's escapees to the wolves, for fear of
the discomfort Arab ollmen could inflict.
Britain's hands-off policy might have evened
the score for our 19566 SBuez intervention, but
this was hardly England’s finest hour.

2, The country just cannot take any more
Watergate revelations.

Some politiclans are trylng to transfer
their own wrist-to-forehead public suffering
to the people at large: because some Wash-
ington denizens cannot stand the gaff, they
assume the country cannot.

A nation that experienced a decade featur-
ing a rash of political assassinations, a serles
of race riots and city burnings that hung a
pall of smoke over its capital, and more than
300 of its sons killed every week in an un-
declared and unpopular war—such a nation
is not about to come apart in this less vio-
lent decade at the revelation of political
abuses. That is not blood, but vitriol, now
running in the streets.

On the contrary, amid the worst of Water-
gate, the stock market has moved a hundred
points up, interest rates and unemployment
have come significantly down and the dollar
has strengthened around the world. Per-
haps a Washington too preoccupied to launch
its weekly “bold new initiatives"—which
used to lead to alienation, taxation, infla-
tion and war—might turn out to be the
best thing for the country, Whether or not
a Federal numbness is the paradoxical cause,
economic confidence is clearly on the rise.

3. As long as Mr. Nizon remains President,
the investigation of his Administration will
be impeded.

Of course it will. The President is the
target of a grand jury and he can be expected
to do what he can to defend himself. If he
were to permit a Justice Department in-
vestigation to go in deep enough, and to go
on long enough, to whip up unstoppable im-
peachment sentiment, would the President
then win Brownie points for having run
such a slambang inquiry?

Face it: Mr. Nixon stands accused, and
he will cooperate as little as he must in the
prosecution of himself, which under our sys-
tem, is the right of the accused. To quit
would be to confess gullt, as we have seen;
no protestations of patriotic motive would
wash; and 1t is wrong to demand that a man
who considers himself Innocent take action
that is tantamount to confessing a crime.

If his accusers think the President has
committed impeachable crimes, they should
stop blaming him for not proving it for
them. They should appolint their own prose-
cutor, arm him with the powers of judicial
and legislative branches, and make thelr case
or hold their peace.

4. Resignation would avert a horrendous
confrontation.

Which is to say that the way to avert a
constitutional clash is for one side to say
it was wrong and to skulk off. By the same
reasoning, why do not Congress and the
courts “resign” the match—just forget about
the whole thing? Same result—no clash—
and the same feeling of resentment would
ensue at justice not having been done.

A miscarriage of justice, whether the result
of a witch hunt or a whitewash, is never
“good for the country.” In the sensible avoid-
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ance of confrontation, it is good to remem-
ber that it is not the President who is threat-
ening to impeach the Congress.

It is possible to be furious with Mr. Nixon's
encroachments on civil liberty, astounded at
the blunders of his defense, worried about
the erosion of public trust, fed up to here
with apprehension that the worst is yet to
come—and still, to resolutely oppose resig-
nation.

Quitting would solve nothing, and could
cause great mischief—about that, more in
the next essay.

THE 27Tth AMENDMENT
(By William Safire)

WasHINGTON, Nov. 7.—Because the Presi-
dent’s popularity has nosedived in the public
opinion polis, we are told, he has lost the
ability to govern: On that eminently practi-
cal ground, some of our pragmatic editorial-
ists insist, the wise and patriotic course
would be for Richard Nixon to resign.

That would be the “easy way,” and noth-
ing would be more unwise or unpatriotic be-
cause it would radically alter the nature
of our system of government.

In a parliamentary system, when a govern-
ment becomes unpopular and loses a vote of
confidence, it “falls” and a new election is
held. That system is fine for Great Britain;
what it loses in stability 1t gains in respon-
siveness; but it is not the system the United
Btates has had for two centuries.

The American system provides several
restraints on the wide swings of public
opinion. For example, only one-third of the
Senate comes up for election every two years,
8o that a popular surge at any one time
cannot suddently transform the ideological
bent of the whole of that dellberative body.

More to the point, our “Founding
Fathers"—that phrase was coined by Warren
G. Harding, of all people—rejected the parlia-
mentary system in favor of the election of a
separately powerful President for a specific
term, so that a President could, if he felt
he must, make unpopular decisions without
being thrown out of office immediately.

Those who now demand that this Presi-
dent resign because he has “lost the abfility
to govern” are calling for the most funda-
mental change—not just in a leader, but in
the traditions that make up our govern-
mental system.

They cannot escape the consequences of
their demand, which would be a kind of
27th Amendment, written or unwritten, that
would say: “The President shall hold office
for a term of four years, or until such time as
his rating in the two leading national public
opinion pells falls below 30 per cent for three
consecutive months, at which time it can be
assumed the President has lost the ability
to govern and he must then resign.”

Nobody has actually proposed such an
amendment, of course—why, that would be
downright radical—yet that would be the
inescapable result of any successful hound-
ing-into-resignation of a President.

The enormous power of precedent that
has helped keep Presidents from resigning
under pressure through two centuries, thus
stabilizing our system, would be flip-flopped
by a Nixon resignation: The pressure of prec-
edent in the future would be to force Presi-
dents who lose popular favor to submit thelr
necks to the pollsters' ax.

The consequences cannot be dismissed with
a flip “Watergate is unique.” Hard cases make
bad law, and the precedents we set today
will shape the system our grandchildren will
be living with. The shrill keening for resig-
nation will soon become muted for reasons
disparate as the sltuation is desperate:

First, a coup d'etat oy forced resignation,
by its nature, must be guick, but Mr. Nixon
will not cooperate. Second, Nixon-haters are
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already defecting from the quit-now ranks
because they do not want to see him get off
80 easily—they want to nall their coonskin
to the wall, And third, conservatives, no mat-
ter how angry or upset this week, will come
to see the destabilizing effects of such a
course, which is profoundly in opposition to
conservative doctrine.

When Americans come to conslider the real
choice that the resigners have posed, they
will see that the alternative is not Nixon and
controversy versus somebody else and unity—
but the continuity of the present system ver-
sus its replacement by the parliamentary
system. The same people who clalm our pres-
ent situation to be unique, worthy of ditch-
ing 200 years of tradition, would—in all sin-
cerity—find something uniquely disposable
about next year's President. And the Presi-
dent In the year after that.

The legal overthrow of an elected leader
is dirty work: people who demand that the
President resign to avert impeachment are
asking Mr. Nixon to do their dirty work for
them. Is the prospect of the most extreme
kind of struggle, followed by years of bit-
terness at what many will consider vindic-
tive political usurpation, preferable to two
years of a very careful Nixon Administra-
tion before the campaign of 1976 gets under
way?

If Mr, Nixon's crities turn their accusation
that he cannnot govern into a self-fulfilling
prophecy; if they make the cry of “Resign!”
a part of the American political discourse,
then we are likely to wind up with the kind
of Constitution Lord Macauley accused Amer-
icans of having: *All sail and no anchor.”

FUEL FOR FISHERMEN

Mr. BEALL. Mr. President, certainly
as we move toward meeting the massive
challenges posed by the energy crisis, it
ought to be the role of the Federal Gov-

ernment to insure that jobs are protected
and that essential services and opera-
tions are continued. On November 27, I
informed this body of my concern over
the apparent inability of American

farmers to receive needed fuel for their -

agricultural operations, due to bureau-
cratic delays which were holding up the
flow of fuel to that sector of our Na-
tion’s economy. I was pleased, however,
that the Office of Pefroleum Allocation
moved to cut the unnecessary redtape
in the supply of diesel fuel by allowing
priority uses, such as agriculture, mass
transit, and energy-producing industries
to directly request necessary fuel from
their supplies, without formal petition or
approval by Federal officials. I am very
hopeful that this will end many intoler-
able delays, and I commend the Depart-
ment of the Interior for this forward-
looking step.

Mr. President, I also am pleased that
the Office of Petroleum Allocation has
announced allocation preferences for the
marine and fisheries industry. In their
order contained in the Federal Register
of November 27, Administrator Eli T.
Reich laid out procedures whereby com-
mercial fishing vessels and associated
seafood processing activities shall be
granted preference for marine fuel.

As one who represents a State which
is world-famous for its bountiful har-
vests of seafood products, I again com-
mend the Office of Petroleum Allocation
for its positive action. Only last year, the
Chesapeake Bay seafood industry was
disastrously hit by Hurricane Agnes, se-
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verely curtailing marine operations
through a combination of excessive fresh
water and vast amounts of sewage and
other dangerous pollutants which flowed
into the Bay and its tributaries. Only
now is the industry beginning to recover,
and thus the heavy burdens of the energy
crisis could be a fatal blow for the many
thousands of Marylanders who work on
or near the water.

These new regulations will hopefully
assist these people to remain in their
important work, and allow them to con-
tinue to provide this Nation with high
quality seafood products.

I ask unanimous consent that Advisory
Notice No. 7 dealing with marine fuels
be printed in the Recorp at the conclu-
sion of my remarks.

There being no objection, the advisory
notice was ordered to be printed in the
REecorb, as follows:

[Advisory Notice No. 7]
MarINE FUELS
Preferences and Exceptions

Part A: Allocation preferences—Commer-
cial Fishing Vessels and Associated Seafood
Processing Activity. In order to relieve unin-
tended results under the Mandatory Alloca-
tion Program for Middle Distillate Fuels, it
has been determined that, pursuant to sec-
tlon 12 of the regulations (EPO Reg. 1, 38
FR 28660), suppliers shall give preference in
the allocation of marine fuels in the middle
distillate range for the following purposes for
the period indicated:

1. For the operation of commercial fishing
vessels of American ownership, registry, or
operation engaged in the harvesting and
transportation of marine food products to
shore installations in the United States or its
territories and in the operation of onboard
equipment and gear; for a period of sixty
days effective immedlately, except as stated
in 3 below.

2. For the operation of shoreside seafood
processing installations in the United States
or its territorles for a period of sixty days
effective immediately, where operations are
construed to include the processing and stor-
age of such marine products but not the
distribution thereof.

3. For the operation of commercial fishing
vessels of American ownership, registry, or
operation engaged in the harvest of Yellow
Fin Tuns during the Yellow Fin Tuna Season
commencing on January 1, 1974, for the pe-
riod of the 1974 season as determined by the
Inter American Tropical Tuna Commission.

Part B: Temporary Exceptions from Man-
datory Program. In order to assist petroleum
suppliers in providing marine fuels to the
preferred classes of end users described in
Part A above, for a period of sixty days ef-
fective immediately the following classes of
end users are excepted from the provisions
of the Mandatory Allocation Program for
Middle Distillate Fuels:

Ships and any other marine craft whose
primary use is or will be of & recreational or
pleasure nature, including both private and
commercial yachts, cruise ships, sport fishing
boats and other pleasure craft, whether own-
er operated, or chartered.

Suppliers of marine fuels should furnish
such fuels to such end users only where
such furnishing will not compromise the
supply of the preferred end users described
in Part A above.

Part C: General considerations. It is in-
tended that the preference granted herein
shall apply only to delivery of diesel fuels
in the middle distillate range during the in-
dicated periods and not to orders placed on
a supplier for delivery beyond such period.

Purchasers requesting assistance wunder
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this notice will limit demands under these
provisions to those volumes essential to the
accomplishment of the basic preference func-
tion of each customer. It 1s necessary that
customers receiving diesel fuel supplies un-
der these preference categories furnish a
written statement certifying to their sup-
plier that volumes requested constitute es-
sential requirements during the period
covered by this notice. It is not intended that
this notice be used as a device for stocking
fuels against potential future needs.
EL1 T. REICH,
Administrator.
NovEMBER 23, 1973.
[FR Doc. 73-25216 Filed 11-23-73; 2:42 pm]

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Is there
further morning business? If not, morn-
ing business is concluded.

AMENDMENT OF THE SOCIAL
SECURITY ACT

The PRESIDING OFFICER (Mr.
CHiLes), Under the previous order, the
Senate will resume the consideration of
H.R. 3153, which the clerk will state.

The second assistant legislative clerk
read as follows:

A blll (H.R. 3153) to amend the Social Se-

curity Act to make certain technical and
conforming changes.

The PRESIDING OFFICER. The
pending question is on agreeing to the
amendment—No. 724—of the Senator
from Minnesota (Mr. MonpaLE), which,
in accordance with the unanimous con-
sent agreement, will be voted on at 12
o’clock noon,

Mr. ROBERT C. BYRD. Mr. President,
I suggest the absence of a quorum,

The PRESIDING OFFICER. The clerk
will call the roll.

The second assistant legislative clerk
proceeded to call the roll.

Mr. HELMS. Mr. President, I ask
unanimous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HELMS. Mr, President, I ask
unanimous consent that it be in order to
order the yeas and nays on four amend-
ments which I have at the desk,

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

Mr, HELMS. I ask for the yeas and
nays on my amendments Nos. 732, 740,
741, and 742.

Mr. ROBERT C. BYRD. Mr. President,
does the Senator ask unanimous consent
to have one show of seconds on all four
amendments?

Mr, HELMS. Yes, Mr. President.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The yeas and nays were ordered.

Mr, HELMS. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The second assistant legislative clerk
proceeded to call the roll.

Mr. COOK. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. COOK. Mr. President, I ask unan-
imous consent that Lucy Enight, of my
staff, be accorded the privilege of the
floor during the debate on this bill, and
votes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. COOK. Mr. President, I suggest the
absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The second assistant legislative clerk
proceeded to call the roll.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that the vote
on the Mondale amendment be delayed
for 5 minutes.

The PRESIDING OFFICER (Mr.
ABOUREZK). Without objection, it is so
ordered.

MESSAGE FROM THE HOUSE

A message from the House of Repre-
sentatives, by Mr. Berry, one of its read-
ing clerks, announced that the House
had passed the bill (S. 1559) to pro-
vide financial assistance to enable State
and local governments to assume re-
sponsibilities for job training and com-
munity services, and for other purposes,
with amendments, in which it requested
the concurrence of the Senate; that the
House insisted upon its amendments,
asked a conference with the Senate on
the disagreeing votes of the two Houses
thereon, and that Mr. PErxINs, Mr.
Dominick V. Daniers, Mr. Gaypos, Mr.
MeEps, Mr. BURrTON, Mrs. Grasso, Mr.
DeENT, Mr. O’Hara, Mr. Bapirro, Mr.
Quie, Mr. Escu, Mr. Steicer of Wiscon-
sin, Mr. ForsYTHE, Mr. PEYSER, and Mr.
SarasIN were appointed managers on the
part of the House at the conference.

THE CALENDAR

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that while Sen-
ators are attempting to work out some
modification of the Mondale amend-
ment, as I understand they are, the Sen-
ate proceed in the meantime to the
consideration of the call of the calen-
dar, beginning with Calendar No. 531
and going through Calendar No. 535;
then proceeding with Calendar No. 537
through Calendar No. 545; and then be-
ginning with Calendar No. 549 going
through Calendar No. 551.

The PRESIDING OFFICER. Without
objection, it is so ordered.

REFERRAL OF BILL TO THE
COURT OF CLAIMS

The resolution (S. Res. 125) to refer
the bill (8. 1970) entitled “A bill for the
relief of Carl Johnstone, Junior” fo the
chief commissioner of the United States
Court of Claims for a report thereon was
considered and agreed to, as follows:
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Resolved, That the bill (S. 1970) entitled
“A bill for the relief of Carl Johnstone,
Junior”, now pending in the Senate, together
with all accompanying papers, is referred to
the chief commissioner of the United States
Court of Claims. The chief commissioner
shall proceed with the same in accordance
with the provisions of sections 1492 and 2509
of title 28, United States Code, and report
thereon to the Senate at the earllest prac-
ticable date, giving such findings of fact and
conclusions thereon as shall be sufficlent to
inform the Congress of the nature and char-
acter of the demand as a claim, legal or equi-
table, agalnst the United States, or a gra-
tuity, and the amount, if any, legally or
equitably due from the United States to the
claimant.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent to have printed
in the Recorp an excerpt from the re-
port (No. 93-571), explaining the pur-
poses of the measure.

There being no objection, the excerpt
was ordered to be printed in the Recorp,
as follows:

PURPOSE

The purpose of the resolution is to refer
the bill (S. 1970) entitled “a bill for the
relief of Carl Johnstone, Junlor,” now
pending in the Senate, together with all
accompanying papers, to the Chief Commis-
sioner of the U.S. Court of Claims; the Chief
Commissioner shall proceed with the same
in accordance with the provisions of section
1492 and 2500 of title 28, United States Code,
and report thereon to the Senate at the
earliest practicable date, giving such findings
of fact and conclusions thereon as shall be
sufficient to inform the Congress of the na-
ture and character of the demand as a
claim, legal or equitable, against the United
States, or a gratuity and the amount, if any,
legally or equitably due from the United

.States to the claimant.

STATEMENT

8. 1970 would authorize the payment to
Carl Johnstone, Jr., of $40,426.33 in full
satisfaction of his claim against the United
States for refund of overpayments of cus-
toms duties on entries of 13 airplanes im-
ported by him during 1950, 1951, and 1952.

In the years 1950-52, the claimant pur-
chased a number of alrplanes in England.
The alrplanes were shipped separately to the
United States. The first seven importations
were ferried from England to Canada and,
thence, to the United States through the
port of Detroit. The next 11 entries were
ferried from England to Canada and cleared
through the port of Buffalo. All subsequent
entries were ferried directly from England
to New York. At this time the claimant
became aware of the applicability of a lower
valuation based upon the value of the air-
planes in England, and action was instituted
to recover duties paid on the first 18 im-
portations which had been appraised at a
Canadian value for the airplanes. Upon re-
ceipt of this information, Customs agreed
that the lower English value was correct and,
as appralsement of the last five shipments
of airplanes ferried from England to Canada
had not been completed, appropriate refunds
were made. However, with regard to the first
13 shipments, the refunds were not, and
have not been made. The claimant states
that the time in which the Government
could act had expired and that this was
the sole reason why refunds were not made
on these 13 entries.

The claimant contends that the fallure to
make the refund on the 13 aircraft was due
to an administrative error of the Bureau of
Customs.

The committee is of the opinion that it is
appropriate to refer S. 1970 to the Chief
Commissioner of the U.S. Court of Claims
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for a report thereon, because the Chief Com-
missioner of the Court of Claims is equipped
to sift through the facts of this claim and
to determine the merits thereof, and make
a report to the Senate. The claimant will
be required to carry the burden of proof of
establishing in the proceeding before the
Chief Commissioner of the Court of Claims
that the failure of the Bureau of Customs to
refund him the import duties on the 13 air-
craft was due to an administrative error on
its part.

The Department of the Treasury is op-
posed to the enactment of 8. 1970. Attached
hereto is a letter from the General Counsel
of the Treasury to Chairman Eastland re-
garding S. 1381, 91st Congress, which was
identical to 8. 1870.

MARCOS ROJOS RODRIGUEZ

The Senate proceeded to consider the
bill (S. 724) for the relief of Marcos
Rojos Rodriguez which had been reported
from the Committee on the Judiciary
with an amendment on page 1, at the
beginning of line 9, strike out “by him
as the result of the accidental explosion
of practice ammunition which United
States Army Air Corps personnel negli-
gently lost in a farm area and which was
found by the said Marcos Rojos Rodri-
guez, in May 1925, while being employed
as a farm laborer in such area: Provided,
That no” and insert “by him as the re-
sult of the accidental explosion of a Mark
I bomb fuse (Barlow type) which was
found by Marcos Rojos Rodriguez, on
May 28, 1925, in a potato field north of
and adjacent to Kelly Field, Texas: Pro-
vided, That no”; so as to make the bill
read:

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, That the
Secretary of the Treasury is authorized and
directed to pay, out of any money in the
Treasury not otherwise appropriated, to
Marcos Rojos Rodriguez of San Antonio,
Texas, the sum of $15,000, in full satisfaction
of all claims of the sald Marcos Rojos Rodri-
guez against the United States for compen-
sation for permanent personal injuries suf-
fered by him as the result of the accidental
explosion of a Mark I bomb fuse (Barlow
type) which was found by Marcos Rojos
Rodriguez, on May 28, 1925, in a potato field
north of and adjacent to Eelly Fleld, Texas:
Provided, That no part of the amount appro-
priated in this bill in excess of 10 per centum
thereof shall be pald or dellvered to or re-
ceived by any agent or attorney on account
of service rendered in connection with this
claim, and the same shall be unlawful, any
contract to the contrary notwithstanding.
Any person violating the provisions of this
bill shall be deemed guilty of a misdemeanor
and upon conviction shall be fined in any sum
not exceeding $1,000,

The amendment was agreed to.

The bill was ordered to be engrossed
for a third reading, read the third time,
and passed.

Mr. ROBERT C. BYRD, Mr. President,
I ask unanimous consent to have printed
in the Recorp an except from the re-
port (No. 93-572), explaining the pur-
poses of the measure.

There being no objection, the excerpt
was ordered to be printed in the Recorbp,
as follows:

PURPOSE OF AMENDMENT

In accordance with the recommendations

of the Department of the Army, the purpose
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of the amendment is to clarify certain aspects
of the bill.

PURPOSE OF BILL AS AMENDED

The purpose of the bill as amended is to
authorize and direct the Secretary of the
Treasury to pay Marcos Rojos Rodriguez
$15,000 in full satisfactlon of his claims
against the United States for injurles suf-
fered by him as the result of the accldental
explosion of a bomb fuse negligently lost In
a farm area by U.S. Army Alr Corps person-
nel, and found by Marcos Rojos Rodriguez
in May 1925.

STATEMENT

The Department of the Army is not op-
posed to 8. 724 and suggests that an award
of $15,000 to Mr. Rodriguez is highly ad-
vantageous to the Government.

The facts of this case, as contained In the
Department of the Army report, are as
follows:

“Department of the Army records disclose
that bills for the relief of Marcos Rodriguez
were Introduced, but not enacted, in the 69th,
T0th, Tist, 72d, and 738d Congresses. These
bills would have awarded Juan Rodriguez,
father of Marcos Rodriguez, 900 for injurles
sustained by his son and expenses incurred
as a result of an explosion of a bomb on
May 28, 1925 in a field at Kelly Aviation
Field, San Antonio, Tex. A bill (8. 2308),
ldentlcal with the present will was intro-
duced, but not enacted, during the 90th
Congress.

“Department of the Army records also dis-
close that a claim for £3,000 was filed by
Juan Rodriguez for injuries to his son that
resulted from the May 28, 1925, explosion. The
Incident was investigated and the facts de-
veloped were reported to the War Depart-
ment. The claim file was referred to the
Judge Advocate General for advice, The
Judge Advocate General summarized the
clalm file as follows:

“*‘The papers in reference show that
Marcos Rodriguez, 13 years old, the son of
the claimant, found, on May 28, 1925, a Mark
I bomb fuse (Barlow type) in a potato field
immediately north of and adjacent to Eelly
Fleld, Tex.; that the child pounded the fuse
upon a wagon wheel causing it to explode in
his right hand and blowing off the thumb
and first and middle fingers thereof: that
the commanding officer at EKelly Fleld on
June 4, 1925, appointed a board of officers
under Army regulations to consider claims
for damage or loss of private property; that
this Board met at Kelly Field on July 13,
1925, to consider the claim of Juan Rod-
riguez; that the claimant under date of July
3, 1925, presented in writing a claim In the
sum of £3,000 for the injury to his son: that
the testimony before the board of officers
shows that the fuse found in the potato field
by young Marcos Rodriguez was a Mark I
bomb fuse (Barlow type) and that the con-
dition of the same Indicated that it have
been lying [sic] out in the weather for some
time, possibly 2 or 3 years; that no evidence
was adduced to account for the presence of
the bomb fuse in the potato fleld: that the
Board found that Marcos Rodriguez, 13 years
old, son of Juan Rodriguez, lost a thumb and
first two fingers of his right hand by reason
of the explosion of a Mark I bomb fuse (Bar-
low type) which he found on a potato field
immediately north of and adjacent to Kelly
Fleld, Tex.; that the claim was one the settle-
ment of which was not provided for by any
specific law and should be considered in ac-
cordance with paragraph 10, Army Regula-
tlons 35-7020; that the injurles received by
Marcos Rodriguez in the opinion of the
Board reasonably supported a claim for $900;
that the injury was not due wholly or in part
to any fault or neglect on the part of the
claimant or his son, but was probably due in
part to ignorance and lack of experience on
the part of the child; that the injury was not
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due wholly or in part to any fault or negli-
gence of officers or employees of the Govern-
ment; that the Board recommended that the
Secretary of War submit to the Congress a
draft of proposed legislation for relief of the
claimant In the sum of $900; that the pro-
ceedings of the Board were approved by the
commanding officer at Eelly Fleld and for-
warded through military channels; that on
August 17, 1925, the claimant, Juan Rod-
riguez signed a writing In which he stated
his willingness to accept 8800 In full settle-
ment of the damages.’

“It was not clear to the Secretary of War
whether the claim submitted by Juan Rod-
riguez was for damages sustained by him
or his son, Marcos Rojos Rodriguez, and the
Secretary did not forward the claim to Con-
gress as the Claims Board recommended. On
January 11, 1927, Congressman Wurzback
of Texas introduced H.R. 16204, 60th Con-
gress, to award Mr. Rodriguez $900. In re-
sponse to a request for the views of the War
Department on HR. 16204, the Secretary of
War forwarded Congress a copy of the claim
file and neither favored nor opposed the bill,
A copy of the claim file has not been found in
Department of the Army records, however, a
copy is In the National Archives files on HR.
16204, 60th Congress.

“The Department of the Army has no ob-
Jection to the compensation of Mr, Rodriguez
for his injuries. It is observed that $900 (the
amount recommended by the Claims Board
and the amount mentioned in all but the
last of the previous bills) Invested in 1925
at 6 percent compounded annually would
now amount to more than $10,000. Had the
$3800 been Invested in appreciating property
producing 6 percent income reinvested an-
nually, the present worth would exceed §15,-
000. A study of Texas jury verdicts for the
period 1900 to 1960 Indieated that, had
Mr. Rodriguez been able to obtain a judg-
ment of 315,000 for his injuries, the judg-
ment while generous, would not have been
excessive,

“Prior to 1943, Mr. Rodriguez could obtain
no compensation for injuries incurred in this
manner other than by congressional action
and none of the private bills introduced prior
to 1943 for his relief was enacted. When ad-
ministrative settlement of noncombat per-
sonal injury claims was authorized in 1943
(act of July 3, 1943, 57 Stat. 372), administra-
tive relief was limited to the reasonable medi-
cal and hospital expenses actually incurred.
Although a claimant might petition Congress
for additional compensation administrative
settlement of claims for other than reason-
able medical and hospital expenses actually
incurred was not authorized until the enact-
ment of the act of September 2, 1958 (72
Stat. 1461) . Damages for noncombat personal
injury claims are now determined under the
laws of the place where the act or omission
causing the injury occurs (10 U.B.C. 2733,
para. 11, AR 27-21).

“In view of the foregoing, an award of
$15,000 for the damages suffered by Mr, Rod-
riguez 1s not unreasonahble and enactment of
the bill would not be, under the circum-
stances, preferential or precedential * * *.»

The committee, after carefully considering
all of the facts, agrees with the Department
of the Army that legislative relief, under the
circumstances of this case, would not be pref-
erential or precedential.

Accordingly, the committee recommends
that the bill, as amended, be favorably con-
sidered.

ARLINE LOADER AND MAURICE
LOADER

The Senate proceeded to consider the
bill (8. 774) for the relief of Arline
Loader and Maurice Loader which had
been reported from the Committee on
the Judiciary with an amendment on
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page 2, line 2, after the word “of”, strike

out “20 per centum” and add “10 per

centum”; so as to make the bill read:
8. 774

Be it enacted by the Senate and House of
Representatives of the United Stales of
America in Congress assembled, That the
Becretary of the Treasury ls authorized and
directed to pay, out of any money in the
Treasury not otherwise appropriated, the
sum of $20,000 to Arline Loader and Maurice
Loader of Yachats, Oregon, in full settlement
of their claims against the United States
based upon the deaths of their sons, Maurice
G. Loader and Frederic M. Loader, on October
15, 1944, as the result of the explosion of a
thirty-seven-millimeter armor-piercing shell
which United States military-personnel neg-
ligently left at an abandoned firing range
and which was found by such sons.

Sec. 2. No part of the amount appropri-
ated in this Act in excess of 10 per centum
shall be pald or delivered to or received by
any agent or attorney on account of services
rendered in connection with this claim, and
the same is unlawful, any contract to the
contrary notwithstanding. Violation of the
provisions of this section is a misdemeanor
punishable by a fine not to exceed $1,000.

The amendment was agreed to,

The bill was ordered to be engrossed
for a third reading, read the third time,
and passed.

Mr. ROBERT C. BYRD. Mr. Presi-
dent, I ask unanimous consent to have
printed in the Recorp an excerpt from
the report (No. 93-573), explaining the
purposes of the measure. f

There being no objection, the excerpt
was ordered to be printed in the REcorp,
as follows:

PURPOSE OF AMENDMENT

The purpose of the amendment is to limit
any lawyer's fee to 10 percent of the claim.

FURFOSE

The purpose of the bill, as amended, is to
pay to Arline and Maurice Loader, of Ya-
chats, Oreg., $20,000 for the death of their
sons, Maurice G. Loader and Frederic M.
Loader, on October 15, 1944, as the result of
the explosion of a 37-millimeter, armor-
plercing shell found by the children on a fir-
ing range.

STATEMENT

A similar bill for these clalmants in the
92d Congress, S. 341, was passed by the Senate
and reported favorably by the Committee on
the Judiclary of the House of Representatives,
but no action was taken before adjournment,

A similar bill for these clalmants in the
90th Congress, HR. 1971, was passed by the
House of Representatives but no action was
taken in the Senate. In its favorable report
on the bill, the Committee on the Judiciary
of the House of Representatives sald:

“The bill, H.R. 2016, was the subject of a
subcommittee hearing on May 5, 1966. The
testimony at that hearing and material sub-
mitted to the committee In support of the
clalm indicates that on the afternoon of
October 15, 1944, four children, Maurice G.
Loader, Jr., age 14; Frederic M. Loader, 13:
Eleanor Loader, age 5; and Clifford Harp, age
14, were playing in the Loaders' garage lo-
cated in Montara, Calif., & small coastal town
approximately 20 miles south of San Frane-
cisco, The children were repairing a toy wagon
and took from a tool box a 37-millimeter,
armor-plercing shell which had apparently
been found by a playmate of the oldest
Loader child and brought into the Loaders’
garage unknown to the parents, Maurice and
Arline Loader. The shell exploded, kllling
Maurice G. Loader, Jr., and Frederic M. and
injuring the other two children. The infor-
mation avallable to the committee indicates
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that the shell had been found on the Montara
firing range, which had been used by the U.S.
Army for anti-invasion maneuvers during
World War II. The firlng range, although en-
eircled by a three-strand wire fence, was not
adequately guarded notwithstanding that,
previous to the tragedy, unexploded shells
and grenades had been found on the range by
children residing in Montara.

“As is noted in the Army Department re-
port, a newspaper account of the tragedy out-
lines with considerable detail the facts of
the explosion. That report also notes that the
Army recognized the responsibility of the
Government by paying $711 for funeral ex-
penses relating to the two children killed
in the blast.

“The Army has referred to the fact that
the Congress has on a number of occasions
passed bills granting similar compassionate
relief to the parents of children killed or in-
jured in similar accidents. Notwithstanding
the outline of the facts in the Army report,
that Department states that it did not have
the information necessary to confirm or deny
the facts of the case. The committee must
disagree with this conclusion. The fact that
the deaths resulted from an explosion of
military ordnance is not controverted in any
way. The records of the Army confirm that
the Army recognized the claim to the extent
then possible under the law by authorizing
a payment of the funeral expenses for the
dead children. In this connection, it is also
clear that a release secured by the Army at
that time was a prerequisite to payment of
the only amount avallable and cannot now be
taken as a reason for a denial of compas-
sionate rellef by legislative action. It cannot
be denled that there has been a long delay
in presenting and recognizing this claim but
this does not lessen the loss to the parents.
Under these circumstances and in the light
of the fact that Congress has granted relief
previously in similar cases, the committee
recommends that the bill be considered
favorably.”

The committee belleves that the bill is
meritorious and recommends it favorably.

ROBERT J. MARTIN

The Senate proceeded to consider the
bill (8. 1922) for the relief of Robert J.
Martin which had been reported from
the Committee on the Judiciary with an
amendment to strike all after the en-
acting clause and insert:

That, on such terms as it deems just, the
United States Postal Service is authorized
to compromise, release, or discharge in whole
or in part the liability of Robert J. Martin,
of Lake Carmel, New York, to the United
States for the loss resulting from the theft
of an amount of cash in his custody as a
maliltruck driver, which was taken in a theft
occurring on January 2, 1969.

The amendment was agreed to.

The bill was ordered to be engrossed
for a third reading, read the third time,
and passed.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent to have printed
in the REcorp an excerpt from the report
(No. 93-574), explaining the purposes of
the measure.

There being no objection, the excerpt
was ordered to be printed in the REcORD,
as follows:

AMENDMENT

Strike all out after the enacting clause and
insert in lleu thereof the following:

“That, on such terms as it deems just, the
United States Postal Service is authorized
to compromise, release, or discharge in whole
or in part the liability of Robert J. Martin,
of Lake Carmel, New York, to the United
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States for the loss resulting from the theft
of an amount of cash in his custody as a
mail truck driver, which was taken in a
theft occurring on January 2, 1969."

PURPOSE OF THE AMENDMENT

The purpose of the amendment is to au-
thorize the Postal Service to determine the
amount of Mr. Martin's liability rather than
specifically to relieve him of liability in the
amount of $2,119.45.

PURPOSE OF THE BILL

The purpose of the bill, as amended, is to
authorize the Postal Service to discharge or
adjust the claim of the United States against
Mr. Robert J. Martin of Lake Carmel, New
York, for liability to the United States for
$2,119.45 which was in his custody as a mail
truck driver and was taken in a theft occur-
ring on January 2, 1969,

STATEMENT

On January 2, 1969, postal carrier Martin
was assigned to make a motor vehicle trip
between Tuckahoe, Eastchester, and Cen-
tuck SBtations and the Main Post Office in
Yonkers, New York. Mr. Martin picked up a
registered pouch containing $1,11845 in
postal funds and accountable paper at the
Tuckahoe Branch, and another registered
pouch at the Eastchester Branch containing
$1,001.00 in postal funds. He placed both
pouches on the window tray in the cab of the
truck.

When Mr. Martin arrived at Centuck Sta-
tion, he backed his truck to the rear platform
and loaded the outgoing parcel post from
Centuck Station into the cargo area of his
truck. He then went inside the station to
pick up another registered pouch. He was
inside the station for about 10 minutes dur-
ing which time the cab of his truck was left
unlocked and unprotected. Except for two
lights In the ceiling of the platform, the area
was in total darkness. When Mr. Martin re-
turned to his truck he noticed that the two
pouches were missing.

Investigation disclosed that Mr. Martin
falled to follow postal regulations, parts
345.433a, 352.81 and 361.581 of the old Postal
Manual, which was in effect at that time.
These regulations required that an employee
lock a vehicle containing maill when it was
parked, even at & malfl platform, unless the
opened door or doors of the vehicle were in
complete sight and could be reached quickly
if theft were attempted. Moreover, with the
exception of working sacks, the regulations
required that collection sacks or satchels be
kept in the load compartment of mail
trucks—not in the driver compartment—and
that they be protected from accident or
theft.

Mr. Martin, who had been employed at the
Yonkers, New York, post office for more than
two years prior to the theft, informed postal
inspectors at the time of the loss that he
was aware of the regulations regarding the
locking of unattended vehicles. Mr., Martin
resigned his position with the former Post
Office Department on July 15, 1969, and the
amount of $283.43, representing contribu-
tions by him to the Civil Service Retire-
ment Fund, was withheld, leaving a liability
to the United States of $1,836.02.

The Postmaster at the Yonkers Post Of-
fice filed & claim with the former 39 U.S.C.
2403 to be relieved of liability for the loss of
funds occasloned by the theft. The Flnance
Department, however, disallowed the claim
on the grounds that Mr. Martin had failed
to perform his duty to protect the mafl at
all times in accordance with applicable
postal regulations. On June 30, 1970, in re-
sponse to an appeal filed by the Yonkers
Postmaster in behalf of Mr. Martin, the As-
sistant General Counsel of the Claims Divi-
sion of the Post Office Department upheld
the decision of the Finance Department.

The Postal Service takes the position, how-
ever, that although Mr. Martin falled to pro-
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tect postal funds and accountable paper as
required by postal regulations, it might be
unduly harsh to hold him liable for the full
amount of the loss.

While the Postal Reorganization Act pro-
vides that the Postal Service may, on such
terms as it deems just and expedient, relieve
an employee of a claim such as that in-
volved here, 39 U.S.C. § 2601, the Comptroller
General has ruled (B-171785, April 15, 1971)
tnat the new authority may not be used to
reopen cases decided by the General Ac-
counting Office prior to the commencement
of operations of the new Postal Service on
July 1, 1971. The rationale of the Comp-
troller General’s decision also applies to
cases that were finally determined by the
Post Office Department prior to the com-
mencement of operations of the Postal Serv-
ice. Since the present case was finally deter-
mined adversely to the claimant by the Post
Office Department Claims Divislon prior to
such date, relief for Mr, Martin must initiate
with Congress. '

The Committee belleves that legislative
rellef is appropriate and recommends that
the bill, as amended, be favorably considered.

M. SGT. EUGENE J. MIKULENKA

The bill (H.R. 1328) for the relief of
M. Sgt. Eugene J. Mikulenka, U.S. Army,
retired, was considered, ordered to a
third reading, read the third time, and
passed.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent to have printed
in the Recorp an excerpt from the report
(No. 93-555), explaining the purposes of
the measure.

There being no objection, the excerpt
was ordered to be printed in the Recorp,
as follows:

PURPOSE

The purpose of the proposed legislation
is to authorize the payment of retired pay
to M. Sgt. Eugene J. Mikulenks, U.S. Army,
retired, as authorized by otherwise applicable
law despite the fact that he was pald com-
pensation for disabling injuries to both
hands while performing dutles as a Fed-
eral clvillan employee after he had retired
from the Army.

STATEMENT

The facts of this case, as contalned in
House Reports No. 93-176, are as follows:

“The Army in its report to the committee
on the bill stated it was not opposed to en-
actment of the bill,

“After serving more than 24 years of active
service with the Army, Eugene J. Mikulenka
retired in the grade of master sergeant on
July 81, 1960. On the basis of his years of
retired service, his military retired pay
amounts to $305.80 a month. Shortly after
his retirement on November 1, 1960, Mr.
Mikulenka accepted civilian employment
with the Army at Camp Stanley, San Antonio,
Tex., as an ammunition inspector.

“On March 8, 1968, while working in the
testing area with six other persons, Sergeant
Mikulenka found a phosphorous grenade
which had become ‘armed’ in an unexplained
manner. Re that an explosion in that
location would seriously endanger his co-
workers, he picked up the grenade and ran
toward a water barrel. Before he could reach
it, the grenade exploded in his hands. He
suffered severe burns and was hospitalized,
eventually losing his right hand and incur-
ring a permanent disability of his left hand.
For this act of conspicuous bravery, Ser-
geant Mikulenka was awarded the Meri-
torious Civilian Service Award.

“Since he was a retired enlisted man at
the time of the accident, Sergeant Mikulenka
was entitled under the law to both his salary
as a clivilian employee and his military retired
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pay. A retired enlisted man is not subject to
the provisions of the Dual Compensation Act
(5 U.8.C. 5532).

“Based on the Injuries and disabilities that
he sustained in the explosion of the phos-
phorous grenade, Mr. Mikulenka was entltled
to payments under the Federal Employees
Compensation Act (5 U.S.C. 8101-8173)
which were computed to be $38,207.67. While
the provisions of that act provided that an
employee could receive compensation pay-
ments in addition to payments in the form
of pension for service in the Army, Navy,
or Air Force, Mr. Mikulenka was held to
be barred from receiving both his payments
and his retired pay because ‘retired pay’ has
been interpreted as not being the same as
‘pension’ as provided In the exception in the
Federal Employees Compensation Act. Steel-
man v. United States, 318 F2d 733, 162 Ct.
Cl. 81 (1863). As a result he was forced to
make an election between compensation and
the retired pay to which he was entitled as
a retired Sergeant. In order to receive the
disability payments to which he was entitled
under the Federal Compensation Act for the
injuries he suffered as a civilian employee,
Mr. Mikulenksa chose to waive his retired pay.
The amended bill would allow Mr. Mikulenka
to receive his military retired pay even
though he had accepted the award.

“In Indicating that i1t would have no
objection to the bill, the Department of the
Army concluded that this case is readily
distinguishable from the general run of
workmen's compensation cases. One point
emphasized by the Army was that Mr. Miku-
lenka's injuries resulted from a dellberate
effort on his part to prevent death or injury
to his fellow workers despite the danger and
risk to himself. The Army also pointed out
that this case is distinguishable from those
in which individuals seek two conflicting
payments while serving in the same ecapacity.
In this connection, the committee notes
that this is an obvious point since Mr. Miku-
lenka earned his right to receive retirement
pay because he served twenty-four years
in the Army including service during World
‘War II, and then after retirement became a
Federal employee and was injured while act-
ing in his civillan eapacity. In this connec-
tion, the Army stated:

“*Because of the extraordinary circum-
stances surrounding the incident and Ser-
geant Mikulenka’s herole conduct, the De-
partment of the Army is of the opinion that
favorable action is warranted on the bill, if
it is amended so as to provide only for his
entitlement to his military retired pay as
well as the disability payments from the
Bureau of Employees’ Compensation. In ar-
riving at this conclusion, the Department
considered this case in the light of past bills
involving injuries arising from industrial ac-
cidents, and finds that it is readily distin-
guishable from the general run of workmen's
compensation type cases. In most incidents,
the employee is Injured by his unintentional
act or that of a fellow worker and not as the
result of a deliberate act taken at a great
personal risk to himself to prevent death or
injury to others. This case is also distinguish-
able from those in which a claimant seeks
two conflicting payments while serving in
the same capacity (e.g., the individual who
is awarded disability retired pay as a mem-
ber of the military service and subsequently
seeks additional common law damages for the
same infury); or a case In which he is re-
ceiving benefits from the military depart-
ments because of a disability and later re-
quests additional disability benefits for serv-
ice as a civillan employee. Instead, this bill
involves a former soldier who, after earning
an entitlement to military retired pay based
on his years of service, suffers a crippling in-
jury while employed as a civilian employee
(In & capacity having no connection with his
former military status) and which injury
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greatly impairs his abllity to secure gainful
employment.

“t is the opinion of the Department of
the Army that it would be inequtiable, under
these circumstances, to require the claimant
to make an election particularly when his
self-sacrificing effort prevented death or in-
Jjury to the other employees and attendant
claims by them upon the Government.’

“The committee finds that this matter is
a proper subject for legislative relief.”

In agreement with the views of the House
of Representatives, the committee recom-
mends that HR. 1328 be favorably con-
sidered.

e - T —

EDGAR P. FAULENER AND RAY H.
NEW

The bill (H.R. 1948) for the relief of
Edgar P. Faulkner and Ray H. New was
considered, ordered to a third reading,
read the third time, and passed.

Mr. ROBERT C. BYRD. Mr. Presi-
dent, I ask unanimous consent to have
printed in the Recorp an excerpt from
the report (No. 93-557), explaining the
purposes of the measure.

There being no objection, the excerpt
was ordered to be printed in the REcorb,
as follows:

PURPOSE

The purpose of the proposed legislation
Is to authorize the U.S. Postal Service, on
such terms as it deems just, to compromise,
release, or discharge in whole or in part the
Uability of Edgar P. Faulkner, as postmaster,
and Ray H. New, as assistant postmaster, at
the Tucker, Ga. Post Office, to the United
States for the loss resulting from the bur-
glary at that post office on the night of
June 19, 1969.

STATEMENT

The facts of thils case as contained in
House Report 93-432 are as follows:

“The U.S. Postal Service in its report on
the bill stated that it favors enactment of
the bill with the amendment recommended
by the Committee.

“On the night of June 19, 1969, burglars
forcibly entered the Tucker Post Office, used
torches to open the walk-in vault of the
post office, and opened a safe inside the
vault without visible signs of force. The main
stamp stock and savings stamps were taken
from a wire cage inside the vault. Drawers
located inside the safe were pried open and
cash and stamps were taken from them. A
burglar-resistant chest inside the safe was
not attacked. While the chest protected a
quantity of large denomination stamps, it
was not filled to capaclty and could have
been used to protect a portion of the stamp
stock that was taken. Losses as a result of
the burglary totaled $47,860.78 in stamps
and funds—$31,02647 in postage stamps,
$563.94 in postal funds, and $16,270.10 in
U.S. SBavings Stamps.

“On June 24, 1970, the General Account-
ing Office (hereinafter GAO) held Post-
master Faulkner and Assistant Postmaster
Ray H. New jointly and severally liable for
$18,770.00, the value of that portion of the
stamp stock which could have been placed
in the unutilized space In the burglar-re-
sistant chest. GAO based its ruling on the
ground that, contrary to postal regulations
in effect at the time, Faulkner and New had
failed to fill the burglar-resistant chests ta
capacity.

“The Postal Service took the position, how-
ever, that Postmaster Faulkner and Assist-
ant Postmaster New were not negligent. In
its opinion they had, in conformity with
Postal Service regulations, made every rea-
sonable effort to protect postal funds and
stamps at the Tucker Post Office, since they
had properly locked the modern walk-in
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vault, which had been equipped with a new
burglar-resistant door only five years prior
to the burglary, Accordingly, the Postal Serv-
ice filed a request with the GAO for re-
consideration of its decision. However, GAO
affirmed its prior decision on October 31,
1972. The committee feels that relief as pro-
vided in this bill is consistent with the cur-
rent law governing Postal Service operations.

“While the Postal Reorganization Act pro-
vides that the Postal Service may, on such
terms as it deems just and expedient, relieve
an employee of a claim such as that involved
here, 30 U.S.C. § 2601, the Comptroller Gen-
eral has ruled (B-171785, April 15, 1971) that
the new authority may not be used to re-
open cases declded by GAO prior to the com-
mencement of operations of the new Postal
Bervice, July 1, 1971. Since this case was fin-
ally determined adversely to the claimants
prior to such date, relief for Postmaster
Faulkner and Assistant Postmaster New must
initiate with Congress.

“The committee agrees that the bill should
be amended to include provision for equiva-
lent rellef for the Assistant Postmaster as
recommended by the Postal Service. It is
recommended that the bill be considered
favorably.”

In agreement with the views of the House
of Representatives, the committee recom-
mends favorable consideration of H.R. 1948,

HAZEL W. LAWSON AND LLOYD C.
JOHNSON

The bill (H.R. 1949) for the relief of
Hazel W. Lawson and Lloyd C. Johnson
was considered, ordered to a third read-
ing, read the third time, and passed.

Mr. ROBERT C. BYRD. Mr, President,
I ask unanimous consent to have printed
in the Recorp an excerpt from the re-
port (No. 93-558), explaining the pur-
poses of the measure.

There being no objection, the excerpt
was ordered to be printed in the Recorp,
as follows:

PURPOSE

The purpose of the proposed legislation is
to authorize the U.S. Postal Service, on such
terms as it deems just, to compromise, re-
lease, or discharge In whole or in part the
liability of Hazel W. Lawson, postmaster, and
Lloyd C. Johnson, assistant postmaster, of
the Avondale Estates Post Office, Avondale,
Ga., to the United States for the loss result-
ing from a burglary at that post office on
July 3, 1987.

STATEMENT

The facts of this case as contained in House
Report 93433 are as follows:

“The U.S. Postal Service in its report on
the bill indicated it favors enactment of the
bill with the amendment recommended by
the committee.

“As is outlined in the report of the Postal
Service, on the night of July 3, 1967, burglars
forcibly entered the post office and opened
two safes by ‘peeling.' One of these safes
was equipped with an inner security cham-
ber, known as a burglar-resistant chest. While
it was the usual procedure to store part of
the stamp stock in the inner chest, no stamps
were stored therein on the night of the bur-
glary. Assistant Postmaster Lloyd C. Johnson
stated that he had not placed stamp stock in
the inner chest so as to leave room for an
Incoming shipment of stamps. His statement
was corroborated by Postmaster Lawson, who
indicated that Assistant Postmaster Johnson
used the Inner chest as a usual procedure
and was careful and consclentious em-
ployee. Losses as a result of the burglary
totaled $33,200.56 In stamps—$3,755.20 in
fixed credit stamp stock and $20,535.36 in
main stamp stock. The main stamp stock
represented $26,400.00 In postage stamps,
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$3,119.35 in U.S. Savings Stamps, and $16.01
in Documentary Stamps.

“The General Accounting Office disallowed
$26,400.00 of Assistant Postmaster Johnson'’s
claim for credit. GAO based the ruling on the
ground that, contrary to postal regulations
in effect at the time. Johnson was negligent
in failing to fill the burglar-resistant chest to
capacity. GAO relieved Postmaster Lawson of
financial responsibility for the loss, but held
her accountable for collecting the $26,400.00
in postage stamp losses from Assistant Post-
master Johnson.

“The Postal Service stated that it took
the position, however, that Lawson and John-
son were not negligent, and that they had,
in conformity with Postal Service regula-
tions, mede every reasonable effort to pro-
tect postal funds and stamps at the post
office, since they had properly locked all
safes, fixed credit drawers, and compart-
ments. In its opinion, the Assistant Post-
master's fallure to utilize the inner chest in
this instance was sn error in judgment,
rather than negligence.

“The committee feels it is relevant to note
that while the Postal Reorganization Act
provides that the Postal Service may, on such
terms as it deems just and expedient, re-
lieve an employee of a claim such as that in-
volved here, 39 U.B.C. § 2601, the Comptroller
General has ruled (B-171785, April 15, 1871)
that the new authority may not be used to
recpen cases decided by GAO prior to the
commencement of operations of the new
Postal Service, July 1, 1971. As noted .by
the Postal Bervice, since this case was finally
determined adversely to the claimants prior
to such date, relief for Lawson and Johnson
must initiate with Congress.

“It is recommended that the bill amended
to provide for a slmilar opportunity for re-
llef for Assistant Postmaster Lloyd C. John-
son, be considered favorably.”

In agreement with the views of the House

of Representatives, the committee recom-
mends favorable consideration of H.R. 1949,

JOSEPH C. LEEBA

The bill (H.R. 2207) for the relief of
Joseph C. Leeba was considered, ordered
to a third reading, read the third time,
and passed.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent to have printed
in the Recorp an exerpt from the report
(No. 93-559), explaining the purposes of
the measure.

There being no objection, the excerpt
was ordered to be printed in the Recorp,
as follows:

PURPOSE

The purpose of the proposed legislation 1s
to authorize the U.B. Postal Service to com-
promise, release or discharge, In whole or In
part, on such terms as it may deem just the
Hability of Joseph C. Leeba, Superintendent
of the West Side Postal Station, Youngstown,
Ohio, for the loss resulting from the burglary
at that postal station on February 22, 1969.

STATEMENT

The fact in the case as contalned In House
Report 03-446 are as follows:

“In its report to the committee on the bill,
the U.S. Postal Service indicated it would
have no objection to enactment of the bill
with the amendment recommended by the
committee.

“On February 22, 1969, burglars forecibly
entered the West Side Postal Station by
foreing the lock on the front door and used
a cutting torch to open the two station safes.
Each safe was equipped with an inner secu-
rity chamber, known as a burglar-resistant
chest. The burglars were unsuccessful in
their attempts to break into these chests,
which were almost empty, and which could
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easily have held all of the main stamp stock
of the station. This stock was stored, how-
ever, inside the main compartments of the
safes, from which it was taken. Losses as a
result of the burglary total £9,673.41 In
stamps—=§8,173.51 in postage stamps and
$1,499.90 In U.S. Savings Stamps.

“The Director of the Postal Data Center
at St. Louis disallowed $2,283.81 of Super-
intendent Leeba's claim for credit. The de-
cision was based on the ground that, con-
trary to postal regulations in effect at the
time, Mr, Leeba had falled to fill the burglar-
resistant chests to capacity. On November 8,
1069, in response to an appeal filed by Mr.
Leeba, the Acting Assistant General Counsel
of the Claims Division of the Post Office De-
partment upheld the decision of the Postal
Data Center.

“The Postal Service takes the position,
however, that although Superintendent Lee-
ba falled to utilize the burglar-resistant
chest for protection of stamp stock, it might
be nelther just nor expegient to hold him
liable for the full amount disallowed.

“As is noted in the report of the Postal
Service, the Postal Reorganlzation Act pro-
vides that the Postal Service may, on such
terms as 1t deems just and expedient, relleve
an employee of a clalm such as that involved
here, 30 U.S.C. § 2601, however, the Comp-
troller General has ruled (B-1717865, April 15,
1971) that the new authority may not be
used to reopen cases decided by the General
Accounting Oilice prior to the commence-
ment of operations of the new Postal Service
on July 1, 1971. The rationale of the Comp=-
troiler General’s decision also applies to
cases that were finally determined by the
Post Office Department prior to the com-
mencement of operations of the Postal Serv-
lce. Since the present case was finally de-
termined adversely to the claimant by the
Post Office Department Claims Division prior
to such date, relief for Mr. Leeba must initi-
ate with Congress,

“The committee agrees that the language
suggested by the Postal Service will provide
an appropriate and equitable way to extend
relief in this situation. Accordingly, it is
recommended that the bill be amended in
this manner and that the amended bill be
considered favorably.”

In agreement with the views of the House,
the committee recommends the bill favor-
ably.

B

CORNELIUS 8. BALL AND OTHERS

The bhill (H.R. 2213) for the relief of
Cornelius S. Ball, Victor F. Mann, Jr.,
George J. Posner, Dominick A. Sgam-
mato, and James R. Walsh was consid-
ered, ordered to a third reading, read the
third time, and passed.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent to have printed
in the Recorp an excerpt from the report
(No. 93-560), explaining the purposes of
the measure.

There being no objection, the excerpt
was ordered to be printed in the Recorp,
as follows:

PURPOSE

The purpose of the proposed legislation is
to authorize the Postmaster General to com-
promise, release or discharge, in whole or in
part, the liability of five named individuals,
postmasters at Rye, Harrison, Mameroneck,
Mt. Vernon, and Larchmont, N.Y,, of liabllity
to the United States resulting from the sale
of postage stamps on September 13, 1969, to
a person purporting to represent the Allison
Malling List Corp. of New York.

STATEMENT

The facts in the case as contalned in House
Report 93-04 are as follows:

“The U.S. Postal Service in a report to the
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committee on the bill indicated that it would
have no objection to the bill with the amend-
ment now recommended by the committee.

“The losses referred to in the bill at the
five post offices occurred in a similar manner.
As is outlined in the report of the U.S. Postal
Service in each instance a person approached
the window clerk or postmaster and inquired
if his postage order was ready and, at the
same time, handed the postal employee a
First National City Bank of Rye, N.Y. cashler's
check for $5,000 payable to the postmaster,
and drawn on the account of Allison Malling
List. Later investigation disclosed that the
cashier’s checks had been stolen and were
part of an overrun printed for the First Na-
tional City Bank. The checks were identical
to bona fide checks acceptable under the then
current instructions to postal personnel. Pos-
tal Manual, 441.221. In all instances, the per-
son presenting the check indicated that his
employer had previously telephoned the post
office requesting the stamps listed on the
order. When questioned by postal employees,
the person furnished logical and convineing
BNswers.

“On the basls of these facts, the Post Office
Department recommended to the General
Accounting Office that the postmasters not
be held personally liable for the losses, The
General Accounting Office denied the ap-

lications for rellef on the ground that the
individuals had not exercised reasonable and
prudent judgment in accepting the checks,
In commenting upon this situation, the
Postal Service stated that It favors the grant-
ing of rellef of the postmasters.in this case.
The. person presenting each check was evi-
dently a skilled confidence man, and we are
aware of the fact that the general public,
and the reasonably prudent man, are highly
susceptible to the confidence games of such
individuals. The Postal Service observed that
the checks gave every appearance of being
legitimate cashler’s checks of a type looked
upon by the general public, and the reason=
ably prudent man, as being on the same foot-
ing as cash. Given the circumstances at the
time, the Postal Service concluded that the
postal employees acted as reasonably prudent
men and should be relieved of liability.

“The language recommended as a come-
mittee amendment embodies the recommen-
dation of the Postal Service in its report to
the committee. As observed in that report
while the Postal Reorganization Aect pro-
vides that the Postal Service may, on such
terms as it deems just and expedient, relieve
employeesa of clalms such as those involved
here, 39 U.B.C. 2601, the Comptroller Gen-
eral has ruled (B-171785, April 15, 1871) that
this authority may not be used to reopen
cases declded by GAO prior to the commence=-
ment of operations of the new Postal Serv-
ice, July 1, 1971, The benefits of the new law
were not avallable to the five individuals
named in the bill because their appeals for
relief were rejected prior to July 1, 1871. Their
only recourse therefor is to appeal to the
Congress for relief.

“The committee agrees that the most equi-
table manner of providing rellef in that situ-
atlon is to extend these individuals the same
benefits that are now provided for under the
law and to authorize the FPostal Service to
consider the application for relief. It is rec-
ommended that the amended bill be con-
sidered favorably.”

In agreement with the views of the House,
the Committee recommends the bill favor-
ably.

T

JAMES EVANS ET AL.

The bill (HR. 3044) for the relief of
James Evans, publisher of the Colfax
County Press, and Morris Odvarka was
considered, ordered to a third reading,
read the third time, and passed.
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Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent to have printed
in the REecorp an excerpt from the re-
port (No. 93-561), explaining the pur-
poses of the measure.

There being no objection, the excerpt
was ordered to be printed in the Recorp,
as follows:

PURPOSE

The purpose of the proposed legislation is
to provide relief to the publisher of a news-
paper published in Clarkson, Nebraska, and
the postmaster of a situation involving a
postage deficiency. Section 1 of the bill would
relieve James Evans, a publisher of the Col-
fax. County Press, published in Clarkson,
Nebraska, of liability to the United States
in the amount of $1,342.48; the amount of
the postage deficlency assessed against him
as the result of the mailing of certain sup-
plemental publications along with a regular
issue of the Colfax County Press at second
class, rather than third class postage rates.

Section 2 of the amended bill would au-
thorize the United States Postal Service, on
such terms as it deems just, to compromise,
release or discharge, in whole or in part, the
labllity of Morris Odvarka for a postage
deficlency, charged against his account as
postmaster of Clarkson, Nebraska, by reason
of the facts referred to In the first section of
the bill.

STATEMENT

The Unilted States Postal Service In its
report to the committee on the bill stated
that it would have no objection to the en-
actment of the bill as passea by the House
of Representatives,

As is outlined in the report of the United
States Postal BService, issues of the Colfax
County Press containing an advertising sup-
plement was malled at second class postage
rate in the period from May 15, 1968 to May
5, 1971. This was subsequently determined
not to have been the proper rate chargeable
for the supplement since, under these cir-
cumstances, the supplement is considered
not to be germane to the publication. Under
such circumstances, the proper rate charge-
able for the supplement was the single plece
third class rate. The pertinent regulations
provide that publications which are distinet
from and independent of the regular issue,
such as catalogs, circulars, handbills, posters,

“and other special advertisements, and which
are, therefore, not germane to the issue, may
not be inserted as supplements to publica-
tions of the second-class. (Postal Service
Manual, section 132.44c.) Because insufficient
postage was paid a deflclency in the amount
of $1,342.48, arose,

The Postal Service fille reveals that the de-
ficlency was discovered during a routine In-
spection of the Clarkson post office on April
8, 1971. The case was submitted to Head-
quarters for verification. Subsequently, in a
letter to the postmaster dated May 13, 1971,
Headquarters confirmed the legal impro-
priety of including the advertising supple-
ment In mailings of the publication without
payment of the appropriate third-class post-
age.

The Postal Bervice, while noting that the
publication is legally liable for the deficlency
referred to in the bill, concluded that In
equity and good conscience, the Postal Serv-
ice did not belleve it should assert a claim
against the publication for the deflclency.
This conclusion was based on the fact that
the Post Office accepted malilings of the Col-
fax County Press containing the advertising
supplement during the period Involved. The
Postal Service further recommended that the
bill be amended to provide the Bervice with
authority to compromise, release or discharge
in whole or in part the liability of the post-
master. This authority would be the equiv-
alent of the authority now provided by the
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Post Office under section 2601 of title 39 of
the United States Code in parallel cases
occurring after July 1, 1971,

The Postal Service in its report to the
House Judiclary Committee stated in its
conclusions as follows:

“It is unquestioned that the publication is
legally liable for the deficiency. However, in
equity and good conscience we do not be-
lleve we should now assert a claim against
the publication for the deficlency, since the
post office accepted mallings of the Colfax
County Press containing the advertising sup-
plement throughout the period from May 15,
1968, to May 5, 1971.

“We also believe that the postmaster
should be granted some rellef, in part, be-
cause he had little experlence with second-
class mall requirements. This is evidenced
by the fact that the Colfax County Press is
the only publication entered as second-class
mafil at Clarkson.

“In our view the mbst appropriate dispo-
sition of the case would bhe achieved by
ameénding H.R. 3044 to ralieve the publica-
tion in the amountiof the deficlency ($1,~
842.48); and to suthorize the United States
Postal Service, on such terms as it deems
just, to compromise, release, or discharge in
whole or In part the lability of the post-
master. Sectlon 2601 of title 39, United States
Code, now gives the Postal Service authority
to determine cases involving employee lla-
bility. However, it has been determined that
this new authority may not be used to re-
open cases decided prior to the commence-
ment of operations of the Postal Service on
July 1,1871."

The committee agrees that this is s proper
subject for legislative relief in the form
recommended by the United States Postal
Service and it is recommended that the bill
be considered favorably.

EUGENIA C. LYTTLE

The bill (H.R. 3530) for the relief of
Bugenia C. Lyttle was considered, ordered
to a third reading, read the third time,
and passed.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent to have printed
in the Recorp an excerpt from the re-
port (No. 93-562), explaining the pur-
poses of the measure.

There being no objection, the excerpt
was ordered to be printed in the REcorp,
as follows:

PURPOSE

The purpose of the proposed legislation, 15
to authorize the United States Postal Serv-
ice to compromise, release or discharge in
whole or in part the lability of Eugenia C.
Lyttle, former postmaster at Manchester,
Eentucky, for the loss resulting from a bur-
glary at the Manchester Post Office on the
night of May 11 and 12, 1969.

STATEMENT

The facts in the case as contained in House
Report 93—436 are as follows:

“The Postal Service in & report to the com-
mittee on the bill indicated it would have no
objection to the bill with the amendment
recommended by the committee.

“The burglary referred to in the amended
bill occurred on the night of May 11, 1969
when burglars forcibly entered the Manches-
ter Post Office and opened two safes by “peel-
ing.” One safe was equipped with an inner
security chamber, known as a burglar-
resistant chest. The burglar-resistant chest
was left unlocked and was used for storing
blank money order forms. This safe also con-
tained fixed credit drawers which were pried
open and emptied by the burglars. The other
safe, which contalned no burglar-resistant
chest, was used by former Postmaster Lyttle
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for the storage of the main stock. Losses in
main stock as a result of the burglary totaled
$13,208.46 in stamps and funds—$12,852.29 in
postage stamps, $245.67 in postal funds, and
$10.50 in U.S. Savings Stamps.

“The Postal Service report stated that on
April 15, 1971, the General Accounting Office
disallowed former Postmaster Lyttle’s claim
for credit for the losses In main stock. GAO
based its ruling on the ground that the Post-
master's failure to utilize avallable protec-
tive eguipment for maximum protection of
postal funds and stamp stock constituted
negligence, The Postal Service stated how-
ever that it feels that while it could not
condone a fallure to make maximum utiliza-
tion of security facilities, it would be neither
just nor expedient to hold former Postmaster
Lyttle liable for the full amount of $13,208.46.
Ms. Lyttle felt that she had, in conformity
with Post Office Department regulations,
made every reasonable effort to protect postal
funds and stamps, since she had properly
locked both safes, and since the postal in-
spectors who Inspected the Manchester Post
Office in October 1967 had taken no excep-
tion to the manner in which she used the
safes. Accordingly, we feel fhat her fallure
to properly utilize the inner chest was an
error in judgment, rather than negligence.

“The Postal Service referred to the cur-
rent law on relief of liabiilty when it stated
that while the Postal Reorganization Act
provides that the Postal Service may, on such
terms as it deems just and expedient, re-
lleve an employee of a clalm such as that
involved here, 30 U.S.C. § 2601, the Comp-
troller General has ruled (B-17185, April 15,
1971) that the new authority may not be
used to reopen cases decided by GAO pricr
to the commencement of operations of the
new Postal Service. July 1, 1971. Bince this
case was finally determined adversely to the
claimant prior to such date, relief for former
Postmaster Lyttle must initiate with Con-
gress.

“In indicating it would have no objection
to an amended bill the Postal Service stated:

“‘In our view the most appropriate dispo-
sition of the case would be achleved by
amending H.R. 3530 to authorize the Postal
Service, on such terms as it deems just, to
compromise, release, or discharge in whole or
in part the liability of Ms. Lyttle. The Postal
Service would have no objection to the en-
actment of H.R. 3530, if amended as stated.’

“The committee recommends that the
amended bill be considered favorably.”

JAMES E. FRY, JR., AND MARGARET
E. FRY

The bill (H.R. 3751) for the relief of
James E. Fry, Jr., and Margaret E. Fry
was considered, ordered to a third read-
ing, read the third time, and passed.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent to have printed
in the ReEcorp an excerpt from the report
(No. 93-563), explaining the purposes of
the measure.

There being no objection, the excerpt
was ordered to be printed in the Recorp,
as follows: 1

PURPOSE

The purpose of the proposed legislation is
to authorize the Secretary of the Army to
receive, consider, settle, and pay any claim
filed under section 2733(b) of title 10, United
States Code, or any regulation promulgated
thereunder, by James E. Fry, Jr., and Mar-
garet E. Fry of Brighton, Colo., for damage
allegedly caused to their property in 1966 as
the result of the contamination of a stream,
running under the land of the said James E.
Fry, Jr., and Margaret E. Fry, by chemical
waste disposed of by personnel at the Rocky
Mountain Arsenal in Colorado.
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STATEMENT

The facts of the case as contained in
House Report 93-185 are as follows:

“The Department of the Army in its report
stated that it is not opposed to the bill

“The bill would merely permit the Depart-
ment of the Army to recelve, consider, settle,
and pay any claim filed under the established
procedures for the consideration of claims
under the military clalms procedures of sec-
tlon 2733 of title 10. This would be made
possible by the provision in the bill walving
the limitations of section 2733(b) which re-
gquires that claims be filed within 2 years
from the time the clalm accrues.

PURPOSE

“The Army report goes into some detail in
outlining the history of the Fry claim, and
the aspects of the law which were inter-
preted as requiring the Army fo rule that
the claim flled in 1967 was barred by the
limitations of section 2733(b). The Army
summarized these facts as follow:

“(a) The Frys are the sole owners of a tract
of land consisting of 391.56 acres situated
in the northwest quarter of section 14,
Township 2 South, Range 67 west, and the
western half of the southwestern quarter of
section 11, Township of 2 SBouth, Range 67
West, Adams County, Colorado.

*(b) There is evidence to support the
Frys' allegation of some casual relation be-
tween the property damage to their land
and crops due to water pollution and the
activities of the Rocky Mountain Arsenal in
Denver, Colorado.

*“(¢) In 1954 the Frys first heard com-
Plaints from surrounding neighbors about
water pollution caused by the Rocky Moun-
tain Arsenal and at that time they were
aware that clalms against the United States
were belng filed.

“(d) On January 8, 1960, tests were con-
ducted by local state health officlals, on land
surrounding the Frys’ tract. Letters were sent
by the Tri-County District Health Depart-
ment, Aurora, Colorado, during the months
of January and February 1960, which in-
formed land owners in the area that the
chloride content of their wells exceeded
200 parts per million. Two hundred fifty parts
per million was the acceptable 1imit.

“(e) In 1964 and 1965, Mr. Pry planted corn
crops and noticed early signs of retarda-
tion, but later these crops developed satis-
factorily and showed no further signs of
damage. During that time, he stated that
he ‘suspected the water.'

“(f) Sometime prior to 1965 Mr. Fry was
informed by & member of the United States
Geological Survey that the water contami-
nation in the area might disappear in 20 to
30 years.

“(g) On January 20, 1967, the Frys filed
a claim for property damsage against the
United States under the provisions of section
2733, title 10, United States Code, as follows:

*“1. Contaminated wells with a
total flow of 885 gallons per
minute
2. Abandonment of tile line_.._
3. Abandonment of holding
pond :

875, 640. 00
1,274.00

967. 80

land
5. Claim for digging well to re-
place those contaminated...__

2,274.00
3, 961.81

84, 080. 61

“(h) By letter dated October 6, 1967, the
U.S. Army Claims Service notified the Frys
that their clalm had been disapproved be-
cause, under the applicable Colorado law,
they were deemed to have known that their
water was contaminated, and that the Rocky
Mountain Arsenal was the source of the con-
tamination, in 1964, Thus, on January 20,
1967, the two-year limitation period for the
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filing of administrative clalms under section
2733 of title 10, United States Code, had
elapsed.

“The Frys appealed the decision denying
their claim (on the grounds discussed later).
Their appeal was denied by the Deputy As-
sistant Secretary of the Army (Financial
Management) on January 23, 1968.

“As noted earlier, there 1s evidence that
property belonging to the Frys was damaged
by the Department of the Army. The only
controversy is whether the Frys filed their
clalm in a timely manner. In denying the
Fry's claim, the Department of the Army
asserted that:

“(a) Under clause (1) of suhsection (b) of
section 2733 of title 10, United States Code,
all claims for property damage must be pre-
sented within two years ‘after it [the claim]
accrues.’ Determination of when a claim ac-
crues under this provision of Federal law
depends on the applicable law of Colorado
which was the situs of the tort.

“{b) Under Colorado law, a claim of the
type asserted by the Frys accrues: (1) when
the land is known (or should be known) by
the claimant to be damaged, and (2) the
source of the damage Is known (or should
be known) by the claimant. Zimmerman v.
Hinderlander, 97 P. 2d 443 (Colo. 1939);
Middlecamp Bessimer Irrigating Co., 103 P.
280 (Colo. 1909); Rose v. Agricultural Ditch
and Reservoir Co., 202 P. 112 (Colo. 1921).

“{e) The record discloses that, prior to
January 20, 1965, the Prys knew (or should
have known) that their land had been dam-
aged by chemical contamination, and that
the probable source of that contamination
was the U.8. Army Rocky Mountain Arsenal.

‘“The Fryvs have consistently maintained
the following position:

“fa) The claim first acerued on June 20,
1968, becanuse the Tri-County District Health
Department then recelved the results of a
samnle which had a content of 510 parts per
million of chloride. This content was well
above the acceptable limit of 250 parts per
mfillion. At about the same time, the damage
to crops was also shown, for the claimants
then had side by side comparisons made of
crops watered by contaminated and uncon-
taminated wells.

“{b) The Frys did not have any clear
notice of the contamination of wells before
1966. They substantiated this contention by
a letter dated March 20, 1968, from Mr.
Thomas E. Vigil of the Tri-County District
Health Department to the effect that the
records were reviewed and showed that the
Health Department had not notified the Frys
of anv earlier reports that the well water
pollution exceeded the standards set forth
by the U.S. Public Health Service. Mr. Fry
further states that he asked the Army to
notify him of any contamination iIn the wells
which he gave the Army permission to drill.

“(e) Tn the spring of 1964 the Frys only
suspected the water, but since they used
herbicides they could not be sure of the
source of any contamination. Also, In frri-
gating the land after the original retarda-
tion there was no noticeable 111 effects,
which could conclusively be attributed to
the water or herbicides, in three out of four
tests. The Frys further state that this claim
is supported by a statement from one Norval
Daniels who was employed as a ditch rider for
the Burlington Ditch Company and in his job
passed clalmants' field of corn daily. Mr.
Daniels noted that one end of the cornfield
was Irrigated from the wells In question and
the other was not, but at harvest time the
corn appeared equally good at both ends of
the tract.

“After reviewing these contentions, it 1s the
opinion of this Department that the claim-
ants have not exhausted their judicial reme=-
dies because they can seek a judiclal de-
termination, within six years of the date ot
the alleged injury, as to whether the admin-
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istrative statute of limitatlions had run. The
pursuit of this remedy, however, would be
burdensome upon the claimants and upon
the Department of the Army and would
probably result in an affirmance of this De-
partment’s determination that the two-year
administrative statute had run. No matter
what the court's decision, the claim would
still be unresolved. If a favorable decision to
the clalmant were made, the Department
would still be required to hear the claim on
its merlts. If, on the other hand, the decl-
slon were adverse to the clalmants, they could
seek a private relief bill to remove the time
bar.

“In indicating it had no objection to enact-
ment of the bill, the Army recognized the
equitable considerations justifying relief in
this instance. The Army stated:

“‘In view of these considerations, the De-
partment of the Army on behalf of the De=-
partment of Defense has no objection to the
enactment of the bill. This conclusion is
based upon the fact that the clalmants have
presented persuasive reasons for their failure
to take timely action. Although these reasons
do not provide a legal basis for tolling the
statute, they do raise compelling, equitable
considerations and indicate that the clalm-
ants’ assigned reasons for their forbearance
in fililng a claim represented an honest de-
sire to avoid filing until they were convinced
that an Injury had resulted and also that
the United States was responsible. The good
faith of the clalmants is also demonstrated
by the fact that the clalmants continued to
plant the crops in 1964 and 1965, and did not
seek to recover for any damages to crops dur-
ing that period.

“*‘The cost of the bill, if enacted, cannot
be determined at this time." "

It is recommended that the bill be con-
sidered favorably.

Attached hereto and made a part hereof
is the report of the Secretary of the Army.

MANUEL H. SILVA

The bill (H.R. 4175) for the relief of
Manuel H. Silva was considered, ordered
to a third reading, read the third time,
and passed.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent to have printed
in the Recorp an excerpt from the re-
port (No. 93-564), explaining the pur-
poses of the measure.

There being no objection, the excerpt
was ordered to be printed in the Recorb,
as follows:

PURPOSE

The purpose of the proposed legislation is
to pay Manuel H. Silva $6,240 to compensate
him for the 10ss of a group of pigs during a
cholera outbreak under adverse clrcum-
stances, including a major snow storm, which
delayed an inspection of the animals for 7
days, during which the 156 animals referred
to in the bill died and therefore could not
be the subjects of compensation.

STATEMENT

The facts of the case as contained in House
Report 93-186 are as follows:

“The Department of Agriculture in its re=-
port to the committee on an identical bill in
the 92d Congress stated that it favored en-
actment of the bill.

“In the report of the Department of Agri-
culture, it was explained that the Depart-
ment is cooperating with several States in a
program to eradicate hog cholera and the
progress in this cooperative program is excel-
lent. A most important element of the pro-
gram Is the prompt slaughter of swine in-
fected and/or exposed to the disease. In
recognition of the losses they suffer as part
of this effort to control the spread of the
disease, owners are paid an indemnity in ac-
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cordance with Title 9, Code of Federal Regu-
lations, Part 56.

“The Department stated that there are
several conditions, however, which must be
met in connection with these indemnity pay-
ments, One is that a SBtate or Federal animal
health official must inspect the animals and
make a positive diagnosis that they are in-
fected and/or exposed to hog cholera before
the swine are ordered to be slaughtered.

“On December 22, 1970, Mr. Silva, of Ips-
wich, New Hampshire, reported to the New
Hampshire State Veterinarian that his ani-
mals were sick. The hog cholera dlagnostician
for the State of New Hampshire, an employee
of Department of Agriculture was not avalil-
able as he was on approved annual leave. A
USDA diagnostician from Vermont arrived
at Concord, New Hampshire, on the night of
December 23, 1970. On the morning of De-
cember 24, the Vermont diagnosticlan was
advised by the New Hampshire State Veterin-
arlan that the roads to Mr. Silva's premises
were impassable because of a heavy snowfall,
and that he should return to Vermont. It was
December 29, 1970, before it was possible to
inspect the animals and complete the diag-
nosis: by that time, a number of pigs were
dead.

*“The completion of the diagnosis is a con-
dition of eligibility for indemnity payments
under the Federal-State cooperative hog
cholera eradication program. When the dis-
ease was diagnosed as hog cholera, the De-
partment worked with Mr. Silva to elilminate
the disease from his premises and paid in-
demnity for infected and/or exposed swine
which had to be killed.

“In indicating that it favored legislative
rellef in this instance, the Department
stated:

“The bill is concerned with payment for
those swine owned by Mr. Silva which dled
but for which Mr. Silva was not eligible for
indemnity payment under the cooperative
program, due to a sequence of events over
which Silva had no control. As a result of
the leave of the Federal dlagnosticlan, the
inability to arrange for a substitute diagnos-
tician prepared to make the very quick in-
spections necessary in the suppression of hog
cholera, and heavy snow which prevented
the substitute diagnostician from making an
inspection, final diagnosis was delayed seven
days from time of notification. Mr. Silva did
all that could be expected of him in reporting
the disease situation to proper officials.

“*Thus we belleve Mr. Silva 1s entitled to
the rellef proposed by H.R. 13012, and ac-
cordingly, we favor enactment of the bill.'"”

The committee agrees that this case is a
proper subject for legislative relief and rec-
og:lmenda that the bill be considered favor-
ably.

FIRST LT. JOHN P. DUNN, U.S. ARMY

The bill (H.R. 4448) for the relief of
1st Lit. John P. Dunn, Army of the United
States. retired, was considered, ordered
to a third reading, read the third time,
and passed.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent to have printed
in the ReEcorp an excerpt from the report
(No. 93-565), explaining the purposes of
the measure.

There being no objection, the excerpt
was ordered to be printed in the Recorbp,
as follows:

PURPOSE

The purpose of the proposed legislation, is
to authorize the payment of the amount
certified by the Comptroller General as the
amount of retired pay due him under ap-
plicable law for the period of November 1,
1954 to March 4, 1958. He was pald retired
pay for subsequent periods but the period
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stated In the bill was barred by the 10-year
statute of limitations. His entitlement was
established after the running of the statute
by & correction made by the Board for the
Correction of Military Records.

STATEMENT

The facts of this case as contained in House -

Report 93-188 are as follows:

“The Department of the Army in its report
to the Commitee stated that it is not opposed
to enactment of the bill. The Comptroller
General did rot recommend favorable con-
sideration.

“Lieutenant Dunn served on extended ac-~
tilve duty as an enlisted man from June 3,
1915, through July 17, 1919. He was an en-
listed member of the regular Army reserve
from July 18, 1919, through June 4, 1920,
and held a commission in the Officers Reserve
Corps from August 8, 1924, through August
7, 1939. He attained age 60 on October 28,
1954. On January 10, 1957, he filed an ap-
plication for retirement benefits under the
provisions of 10 U.S.C. 1331-1337. On Feb-
ruary 4, 1957, he was informed that he was
not eligible for retirement benefits because
he had completed only 19 years, 11 months
and 10 days of the 20 years of qualifying
services required for retirement. On Septem-
ber 21, 1967, Lieutenant Dunn filed an ap-
plication for Correction of Military Records
alleging that his service had been computed
incorrectly because he had completed 20
years of qualifying service for the purpose of
retirement. On October 18, 1067, it was de-
termined that an error had been made and
his records were corrected to credit him with
over 20 years of qualifying service for re-
tirement purposes. On January 10, 1968, he
was placed on the Army of the United States
Retired List in the grade of first lieutenant
with an effective date of November 1, 1954;
The General Accounting Office approved pay=-
ment of retired pay to Lieutenant Dunn for
all payments due after March 5, 1958, but
invoked the 10-year statute of limitations
and disallowed all payments for retirement
pay for the period between November 1, 1954,
and March 4, 1958.

“In indicating that it is not opposed to
the bill, the Army stated:

“*The Department is generally opposed
to the payment of clalms barred by the
statute of limitations, but in this case the
ebjections based upon the passage of time
are not applicable. The facts necessary to
support this claim are firmly established and
well documented. Lieutenant Dunn made
timely application for retired pay in Janu-
ary 1957, but due solely to an administrative
error he was not retired until January 1968.
It s the opinion of the Department of the
Army that it 1s Inequitable to invoke the
statute of llmitations as a bar to the pay-
ment of any retired pay to which he would
have been entitled since November 1, 1954.

“Tijeutenant Dunn's entitlement to re-
tirement pay for periods before the date of
his application s based on the decision of
the Court of Claims in the case of Seagrove
v. United States, 131 Ct. Cls. 790. That de-
cision holds that entitlement to retirement
pay under 10 U.B.C. 1331-1337 begins from
the date the retiree meets both the age and
service requirement without regard to the
date of application for such benefits, sub-
ject, of course, to the statute of limitations.’

“In view of the considerations outlined
in the report of the Department of the Army,
it is recommended that the bill be consid-
ered favorably.”

In agreement with the views of the House
of Representatives the Committee recom-
mends favorable consideration of H.R. 4448.

WILLIAM M. STARRS

The bill (H.R. 8406) for the relief of
William M. Starrs, was considered, or-
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dered to a third reading, read the third
time, and passed.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent to have printed
in the Recorp an excerpt from the re-
port (No. 93-569), explaining the pur-
poses of the measure.

There being no objection, the excerpt
was ordered to be printed in the RECORD,
as follows:

PURPOSE

The purpose of the proposed legislation is
to pay to Willilam M. Starrs, of Savannah,
Ga., $1,832.10 in full settlement of all his
claims based on special separate maintenance
allowance leave erroneously granted to him
in June 1969, while he was serving as a
civilian employee of the Department of the
Army.

STATEMENT

In a report to the House committee on the
bill, the General Accounting Office indicated
that it had no objection to a bill providing
for a payment of $1,234.10 and made no
comment concerning the balance of the claim
other than to set forth the facts and com-
putation relating to that aspect of the
claim. The Army in its report on the bill
deferred to the views of the General Ac-
counting Office.

As outlined in the reports of the General
Accounting Office and the Department of the
Army.

“Mr. Willlam M, Starrs was employed by
the Army as a Recreation Speclalist (dra-
matics) for one year beginning June 15, 1968,
and assigned to duty in the Special Services
Office in Saigon, Republic of Vietnam. When
his tour neared completion he was asked if
he wished to continue his employment. On
March 25, 1969, he responded to the Long
Binh Area Civilian Personnel Office, using
a form provided by that office, and stated, "I
desire to apply for the Separate Mainte-
nance Allowance Leave and extend my tour
of duty for an additional 6 months.,” His
request was approved by the Staff Entertain-
ment Director in Saigon and the Special
Services Officer in Danang. On April 28, 1969,
he wrote to the Salgon Area Civillan Person-
nel Office and requested leave for “the period
of 17 Jun 69 to 17 Jul 69.”

“On May 17, 19608, he received "an advance
payment of Special Separate Malntenance
Allowance’ in the amount of $1,234.10 ‘for air
travel’ to and from Savannah, Georgla, and
on June 17, 1969, he departed Saigon for
Savannah. On July 5, 1969, he wrote from
Savannah to the Long Binh Civillan Per-
sonnel Office stating he would be hospitalized
on July 6, 1969, for surgery and would be
disabled until the end of August 1060. He
requested sick leave and inclosed a certificate
from his surgeon. A few days later, he re-
ceived a letter from the Stafl Entertainment
Director informing him that he was not en=-
titled to Special Separate Maintenance Al-
lowance leave, because he had never been
entitled to a Separate Maintenance Allow-
ance and this allowance was a prerequisite
to entitlement to the leave. An inclosure
covers the conditions established by the
State Department for this entitlement. The
Army noted that this standard applies to all
United States employees serving overseas.

“On September 3, 1969, Mr. Starrs wrote
from Savannah to the Long Binh Civilian
Personnel Office because he had received no
reply to his request for sick leave. He stated
in that letter that the personnel office had
assured him it would notify him of his
eligibility for Special Separate Maintenance
Allowance but failed to do so. He asserted
that if he had been notified of his inellgibil-
ity, he would not have contracted for an ad-
ditional six months’' duty in Vietnam. In the
absence of any notification, he considered
the approval of his superiors and the sub=-
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sequent payment of 81,234.10 to be tanta-
mount to notice of eligibility. He concluded
the letter with alternative proposals that
leave be granted, as agreed, and that he re-
turn to complete his six months of service,
or that the six months’ extenslon be con-
sidered invalid and that he return only one-
half of the advanced round-trip fare on the
basis that he was entitled to return trans-
portation under the terms of his initial em-
ployment.

“The Army advised the House Judiclary
Committee that the Department record in-
clude an undispatched letter of the Salgon
Area Civilian Personnel Office, dated Novem-
ber 18, 1869, addressed to Mr. Starrs. It was
in response to his September 3, 1968, letter,
and stated that the granting of Special Sep-
arate Maintenance Allowance leave and pay-
ment of $1,234.10 was ‘in error as you must
be entitled to Separate Maintenance Allow-
ance prilor to recelving a special award. . . .
It is regretted that you were not properly ad-
vised prior to taking leave,” It also stated
that if Mr. Starrs wished, the Government
would transfer him back to the United States
and he could repay one-half of the advanced
round-trip fare. Army records do not indi-
cate why a reply was not msade to Mr. Starrs'
letter of September 3, 1960, or why the letter
of November 18, 1969, was not sent to him.

“In the absence of any reply and on advice
from the Office of the Adjutant General,
Washington, D.C., Mr, Starrs went to Saigon
in November 1869, in a further attempt to
resolve the problem. When he arrived there,
according to the allegations in his attorney's
letter of December 19, 1969, to the sponsor
of the bill, he was informed his return was
not necessary and that “the payroll office and
others * * * were terribly sorry that the mix-
up had occurred, and it was the Govern-
ment’s fault, but that they couldn't do any-
thing about it.,” Mr. Starrs resigned on De-
cember 8, 1960, and returned to the United
States by transportation furnished by the
Government. Mr. Starrs was pald through
August 9, 1969, after the $1,234.10 advance
had been deducted.

“As originally introduced, this bill pro-
vided for payment of $4,600.11. Mr., Starrs
contends he is entitled to $617.056 for one-
half of the round-trip fare ‘plus his loss of
pay when he was In Savannah not knowing
whether he was supposed to go back to Viet-
nam." The Army noted that a computation
by the General Accounting Office discloses
that the maximum possible amount claimed
should be limited to $3,263.47. The sum is
computed as follows: $2,646.42 in net pay
(after making the following deductions:
£246.67 for retirement; $44.82 for health in-
surance; $34.66 for Ilife insurance; and $821.84
for Federal taxes) plus the mentioned
$617.05. In a statement filed with the House
Committee., Mr. Starrs claimed the following
items as the basis for his claim:

“Round-trip plane ticket
Room and lodging in Salgon...__

£1,234.10
98.00

Subtotal
Less back wages paid

5,220.10

4, 600. 11

“After a review of all of the facts of the
case, the House Judiciary Committee con-
cluded that the bill should be amended to
provide for a payment of $1,332.10. This is the
figure recommended by the General Account-
ing Office. $1,234.10, plus §98.00, the amount
that Mr. Starrs stated he was required to pay
for room and lodging when he travelled to
Vietnam to resolve his problems relating to
this employment. The House Judiclary Com-
mittee agrees with the General Accounting
Office that Mr. Starrs should be repaid the
$1,230.00 representing the travel allowance,
in view of the confusion which existed con-
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cerning his entitlement to return to the
United States for visitation purposes. It is
also felt that under the circumstances, he
should be relmbursed for the cost of his food
and lodging on the occasion of his return to
Vietnam."

The committee is in agreement with the
conclusion reached by the House Judiciary
Committee that this bill, HR. 84086, should
be considered favorably.

e —

LUTHER V. WINSTEAD

The bill (H.R. 9276) for the relief of
Luther V. Winstead was considered,
ordered to a third reading, read the
third time, and passed.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent to have printed
in the REcorp an excerpt from the report
(No. 93-570), explaining the purposes of
the measure.

There being no objection, the excerpt
was ordered to be printed in the Recorb,
as follows:

PURPOSE

The purpose of the proposed legislation is
to authorize the U.S. Postal SBervice, on such
terms as it deems just, to compromise, re-
lease, or discharge in whole or in part the
joint and several llability of Luther V. Win=-
stead, postmaster at the Clinton, Md., Post
Office for a deficiency in the amount of
$17,406.82 in the postal funds and account-
able papers resulting from a burglary at the
Clinton Post Office in Clinton, Md., on May 6,
1967.

STATEMENT

The facts of this case as contained In House
Report 93-544 are, as follows:

“In its report to the committee on a simi-
lar bill in the 92d Congress, the Postal Berv-
ice stated it would have no objection to a
bill amended in the manner now recoms
mended by the committee,

“The liability referred to in the bill repre-
sents the value of a portion of postal funds
and accountable paper lost as a result of a
burglary of the Clinton Post Office on May
6, 1067. The burglar forcibly opened two
gafes. The burglar-resistant chest in one of
the safes appeared to be In good operating
condition and bore no evidence of attack, yet
it was open. In the absence of evidence of
visible use of force to open the burglar-re-
sistant chest the General Accounting Office
found that a legal presumption of negligence
arose that the person having custody of the
safe was in some way derelict in his duties.
Accordingly, on December 17, 1970, the Gen-
eral Accounting Office disallowed $17,406.82
of Postmaster Winstead’s claim for credit,
representing the value of that portion of
postal funds and stamp stock that could
have been stored in the chest.

“In its report to the committee, the Postal
Bervice stated that the circumstances of the
case are such that some rellef should be
granted to Mr, Winstead, and further that
it should be noted that he is being held llable
as a matter of law because of his status as
postmaster. In similar private rellef cases,
the Postal Service has recommended that
the legislation be drawn so as to authorize
the Postmaster General, on such ferms as
he deems just, to compromise, release, or dis=-
charge In whole or in part the liability of the
parties involved. This is In keeping with sec-
tion 2601 of title 39, United States Code,
under which the Postal Service now has au-
thority to determine cases of this kind. This
new authority may not be used to reopen
cases decided by the General Accounting
Office prior to the commencement of opera-
tions of the Postal Service on July 1, 1971.
(Ruling of the Comptroller General, No. B-
17185, April 15, 1971). In view of these facts,
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the committee concluded that relief as pro-
vided in the amended bill is required in the
present case.

“It 1s recommended that the amended bill
be conslidered favorably.”

CLAUDE V. ALCORN ET AL.

The Senate proceeded to consider the
bill (H.R. 1316) for the relief of Claude
V. Alcorn and 21 others which had been
reported from the Committee on the
Judiciary with amendments on page 2,
in line 18, after ‘“computation,” strike
out “transportation on board the vessels

t the recomputation,”.

On page 3, beginning at the end of line
1, strike out “subsection (a) of this sec-
tion” and insert in lieu thereof “this
Act”.

The amendments were agreed to.

The amendments were ordered to be
engrossed and the bill to be read a third
time.

The hill was read the third time, and
passed.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent to have printed
in the Recorp an excerpt from the re-
port (No. 93-575), explaining the pur-
poses of the measure.

There being no objection, the excerpt
was ordered to be printed in the REcorbp,
as follows:

PURPOSE OF THE AMENDMENTS

The purpose of the amendments is to cor-
rect typographical errors in the bill,
PURPOSE OF THE BILL AS AMENDED
The purpose of the proposed legislation, as
amended, is to provide that 22 named em-
ployees of the National Oceanic and Atmos-
pheric Administration are not to be deemed
to - have been transported to Seattle in 1967
and 1968 on board National Oceanic and At-
mospheric vessels at Government expense in
connection with a change of permanent duty
station, so as to qualify these employees for
travel expenses in accordance with the provi-
slons of the bill.
STATEMENT

The Department of Commerce in a report
to the House Judiciary Committee recom-
mended enactment of the bill. The facts of
this case, as contained in House Report No.
92-1357 on an identical bill in the 92d Con-
gress, are as follows:

“The employees listed in the bill, whose
permanent duty station was Norfolk, Va.,
were assigned to temporary duty on NOAA
vessels which salled to Seattle, Wash. After
their arrival, they were informed that their
permanent duty station was changed to
Seattle. The employees were permitted to re-
turn to Norfolk to move their familles and
household goods to Seattle, their return trip
to Seattle to be paid under the authority af
an administrative memorandum which was
afterward found to be in error and was re-
scinded. As noted in the department's report
the Comptroller General ruled that the
Government had already pald for the travel
expenses of the employees when they were
initially transported to Seattle aboard the
ships to which they were assigned. Appar-
ently the Comptroller General took the posi-
tion that the return trip to Seattle was
solely for their personal convenience, so that
the payment had been erroneous. The com-
mittee feels this evaluation fails to take
into account the equities of the case.

“By providing that the initial trips of these
employees to Beattle would not be deemed
transportation to new permanent duty sta-
tions at Government expense, HR. 11814
would permit payment of the per diem and
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mileage expenses of the employees in moving
their household from Norfolk to Seattle to
be included in computing the total trans-
portation and moving expenses to which they
are entitled. In effect, the bill will make pos-
sible payments to the employees in accord-
ance with the administrative memorandum
originally issued to them prior to their move.

“The committee is impressed by the state-
ment in the Department of Commerce report
that the employees named in the bill relied
in good faith on erroneous administrative
advice to the effect that they could make the
second trip from Norfolk to Seattle to move
thelir household effects and that they would
be reimbursed for their expenses of that
trip. The Department further expressly stated
that the enactment of the bill “ls justified
in order to avold an lnequitable situation
which would otherwise exist."” The Depart-
ment therefore recommended that the bill
be enacted with the amendment recommend-
ed by the committee that the travel expenses
of each of the named persons be computed
or recomputed “to provide payment of mile-
age traveled in privately owned vehicles at a
rate not to exceed 12 cents per mile per diem
at a rate not to exceed $16 per day for actual
traveltime between duty stations not to ex-
ceed 814 days.”

“The Department further advised the com-
mittee that it estimated that the total costs
involved in this computation would be esti-
mated at $6,000.

“It is recommended that the bill be con-
sldered favorably.”

In agreement with the views of the House
of Representatives, the committee recom-
mends that HR. 1316, as amended, be favor-
ably considered.

QUORUM CALL

Mr. ROBERT C. BYRD. Mr. President,
I suggest the absence of a quorum.

The PRESIDING OFFICER. The clerk
will eall the roll.

The second assistant legislative clerk
proceeded to call the roll.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE MEETINGS DURING
SENATE SESSION

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that all com-
mittees may be authorized to meet dur-
ing the session of the Senate today.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT OF THE SOCIAL
SECURITY ACT

The Senate resumed the consideration
of the bill (H.R. 3153) to amend the So-
cial Security Act to make certain tech-
nical and conforming changes.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that the vote
on the Mondale amendment be delayed
an additional 5 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROBERT C. BYRD. Mr. President,
I suggest the absence of a quorum—Mr.
President, I withhold that request.

Mr. CRANSTON. Mr. President, I ask
unanimous consent that Louise Ringwald
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be given the privileges of the floor dur-
ing debate and consideration of this
measure.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. TAFT. Mr. President, I ask unani-
mous consent that Rod Solomon be given
the privilege of the floor during debate
and consideration and the vote on this
legislation.

The PRESIDING OFFICER. Without
objection, it is so ordered.

QUORUM CALL

Mr. ROBERT C. BYRD. Mr. President,
I suggest the absence of a quorum.

The PRESIDING OFFICER. The clerk
will eall the roll.

The second assistant legislative clerk
proceeded to call the roll.

Mr., MONDALE, Mr, President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. MONDALE. Mr, President, I ask
unanimous consent that I may modify
my amendment.

When that request is granted, I will
describe my modifications.

The PRESIDING OFFICER. Is there
objection to the request of the Senator
from Minnesota? The Chair hears none,
and it is so ordered. The amendment is
s0 modified.

Will the Senator please send his modi-
fication to the desk?

Mr. MONDALE, Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

Mr. DOMINICK. Mr. President, I
object.

The PRESIDING OFFICER. Objection
is heard and the clerk will state the
amendment.

The assistant legislative clerk read as
follows:

At the appropriate place in the bill, insert
the following new section:

8ec. . Title IV-A of the Soeclal Security
Act is amended by adding at the end thereof
the following new section:

“CHILD CARE STANDARDS

“Sgc. . Child day care services provided
under the Soclal Security Act shall meet the
following standards: (1) in-home care shall
meet standards established by the BState,
reasonably in accord with recommended
standards of national standards-setting or-
ganizations (such as the Child Welfare
League of America and the National Council
of Homemaker-Home Health Ald Services),
and (II) out-of-home day care facilities shall
be licensed by the State or approved as meet-
ing the standards for such lcensing, and
ghall comply with the requirements of sec-
tion 422(a) (1) of the Soclal Securlty Act and
the provisions of the Federal Interagency
Day Care Requirements of 1968, and provid-
ed that subdivision III of such requirements
with respect to educational services shall be
recommended to the States and not required,
and that staffing standards for children rged
ten and above in day-care centers may be
revised by the Secretary, provided that for
children ten to fourteen such standards shall
in no case require fewer than one adult to
twenty children, and for school-aged children
nine and less years of age shall in no case
require fewer than one agult to fifteen chil-
dren.

Mr. MONDALE. Mr. President——
The PRESIDING OFFICER. The
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Chair will state that there is no time
for debate on this amendment. The time
for the vote has arrived.

Mr. MONDALE, Mr, President, I ask
unanimous consent for 2 minutes on the
amendment, because I think this com-
promise now takes away all or most of
the controversy,

The PRESIDING OFFICER. Is there
objection?

Mr. CURTIS. Mr. President, reserving
the right to object, may I have 2 min-
utes?

Mr. MONDALE. I ask for 4 minutes,
and I would like 2 of them.

The PRESIDING OFFICER. Is there
objection? The Chair hears none, and it
is so ordered.

Mr. MONDALE. Mr. President, I have
talked with the distinguished floor man-
ager, and I have made two changes in
the pending amendment which I believe
makes the amendment, as revised, ac-
ceptable to the chairman of the Finance
Committee,

The first change would be to recom-
mend to the States that day care pro-
grams include an educational compo-
nent, but not to require that the States
provide an educational component. Right
now, the standards require it.

Second, we say that for school age
children in after-hours day care centers,
the staff ratios could be changed from
what the day care standards now re-
quire. Under the modification, for chil-
dren age 9 and below in day care cen-
ters, you could have 1 staff person for
15, whereas you must now have 1 staff
person for 10; and for children over 9,
you could have a staff ratio of 1 adult
to 20, whereas the present regulations re-
quire 1 staff person for 10.

In a sense, we go a substantial way
toward meeting the criticisms of our
amendment by the distinguished chair-
man of the Finance Committee, and I
hope that, as revised, it might have the
support of the chairman.

Mr. CURTIS. Mr. President, I think
we should have our attention called to
the fact that we are running far afield
in legislating. If a community wants to
admit one more child to a day care cen-
ter, they have to get an act of Congress
to do it.

By the Senator’s proposal, we do not
delegate to the Secretary the authority
to lay down regulations for the conduct
of day care. We fix into law how many
teachers or supervisors or custodians
shall be required.

The time may come when some Sena-
tors will receive letters asking them to
amend the law so that a day care center
can take in one more child.

Mr. President, this is not a proper
subject of legislation. The issue-is, shall
the regulations on day care be handied
by the Federal Government or by the
States? I happen to believe that it should
be by the States. But to those who believe
that it should be done by the Federal
Government, I submit that the amended
amendment is worse than the amend-
ment itself. I think it should be defeated
and that time should be given for it to
be revised again.

Mr. LONG. Mr. President, will the Sen-
ator yield?
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Mr. MONDALE. I yield.

The PRESIDING OFFICER. There is
no further time.

Mr. LONG. Mr. President, I ask unani-
mous consent for 2 additional minutes.

The PRESIDING OFFICER. Is there
objection? The Chair hears none, and
it is so ordered.

Mr. LONG. Mr. President, I believe
that the vote on this amendment will be
close, unless there is a compromise or
agreement, and it is difficult to say how
the Senate decision will go. I think the
Senator’s proposal is a fair compromise.

The Senator’s amendment, as modified,
wotuld rely upon State law in several sit-
uations. In the health area, it would pro-
vide for the general requirements for
sanitation and public health which are
in existing State laws. The original
amendment provides that provision must
be made for education services under the
supervision of a staff member trained or
experienced in the field. But the modi-
fication, I think, would place the staffing
requirements within the limits that the
State could manage.

I discussed this matter and explained
yesterday that with regard to small chil-
dren, the amendment as first offered
could double or even triple the staffing
requirements, and the Senator has
agreed to change that, in a spirit of com-
promise. He has modified his amendment
so that in the area of school-age children
it would present a problem for only 16
States. I think the States can comply
with the modification.

It seems to me that in view of the fact
that there is a strong degree of support
for the amendment, this is a good com-
promise. I do not think any of us could
expect to have our way entirely in these
maftters. The Senator certainly does not
expect to have his way in all respects in
taking the position he is offering here. I
think we would be well advised to meet
him half way on it.

Mr. HOLLINGS. Mr. President, as a
cosponsor of this amendment, I rise to
support it and urge its adoption. I lis-
tened with interest yesterday to the de-
bate surrounding this proposal, and I
would now respond to the criticisms
raised.

The opponents of this amendment say
that it will cost too much. But the ques-
tion of cost for social services has already
been settled, by the members of the Fi-
nance Committee, including the oppo-
nents of this amendment. This commit-
tee and the Senate as a whole has set a
ceiling on the amount of Federal dollars
which can be expended for social serv-
ices. Hence, we are not talking about a
cost to the Federal Government or to the
American taxpayer. What we are talking
about here is how this money should be
spent. Are we fashioning the program
whereby children can receive the kind of
care which theyv need in an institutional
setting? Certainly that is the case.

The question is what are the minimal
amounts which need to be spent in order
to guarantee that the children will re-
ceive the kinds of services and the qual-
ity of care to which they are entitled?
Obviously, to do something right takes
more money than to do it halfway or
inadequately. We have a responsibility
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to the parents who need these day care
centers to insure that when they entrust
their children to the care of a facility
funded with Federal dollars it will meet
certain minimum standards of care. As
the proponents of the amendment have
repeatedly pointed out, the standards to
which we are now addressing ourselves
have been in effect since 1968 and were
promulgated after consultation with all
groups having expertise in the area of
child care. Hence, they reflect what the
experts feel children need in order to re-
ceive proper care.

Opponents of the amendment also con-
tend that the Federal Government can-
not and should not set standards in this
area and that rather, the States have
the authority and responsibility to set
the standards for child care centers. This
argument ignores the obvious fact that
Congress has on many occasions initiated
standards directed toward assuring the
safety and well-being of our children. I
would cite only a few examples such as
the Flammable Fabrics Act, which re-
quired the children’s nightwear meet
certain standards of flammability, the
food and drug laws which protect the
quality of food and medicines which our
children consume, and the recently cre-
ated Product Safety Commission which
is directed to set standards for the safety
of toys so that our children will not be
injured and killed as a result of unsafe
toys.

It is Congress which has set the goal,
through the social services program, to
establish and maintain, with Federal
funds, day care centers in order to en-
courage families to break the welfare
cycle. By giving their children a whole-
some place to stay during the day, we
hope to encourage the mothers to get off
of welfare and begin to earn a living for
their family or to supplement the mar-
ginal income of her husband so that the
family can lift itself up. Since we have
undertaken this task, we have a respon-
sibility to these families and to their chil-
dren of insuring that the task is done
properly. We must see that the children
receive the best possible care. We are not
asking for gold-plated care; we do not
want one “nanny” for each child, but any
mother with three or four youngsters
knows the demands that they make, and
to ask, for example, that there be one
adult to care for each five or six children
of 1 to 2 years of age is certainly not ex-
travagant. Understaffed centers, poor
sanitation, inadequate heating or light-
ing, dangerous facilities are certainly not
situations which we want to tolerate or
perpetuate with the Federal dollar. With
inadequate facilities, we can do positive
harm to these young children. With ade-
quate facilities, we can do positive good.

‘We have, therefore, a responsibility to
insure that the program is carried out in
a meaningful, responsible manner. By
keeping in effect the Federal standards
that were set in 1968, we are assuming
that responsibility and guaranteeing the
quality of care that our children deserve.
If we were in fact treading on the States’
toes, we would certainly hear the oppo-
sition of the Governors of the States.
With respect to this amendment, Mr.
President, the opposite is true, namely,
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the National Governors’ Conference has
endorsed these standards, as a part of
the social services amendments intro-
duced in October, S. 2528. In addition
the standards have been thrice adopted
by the Senate.

My colleague from New York (Mr.
Buckirey) has put this amendment in its
most precise perspective. He contends,
and I think rightly so, that regardless of
your opinion concerning day care cen-
ters, if we are in fact going to fund such
centers through a Federal program, we
have a responsibility to the recipients of
this Federal aid, the low income children,
to see that the Federal aid is distributed
in a safe, healthy and proper manner.
This is all the standards do. It is a com-
mendable goal, and I urge my colleagues
to again approve its adoption.

Mr. ROTH. Mr. President, I called Dr.
Miklos T. Lazar, director of Social Serv-
ices Division, Health and Social Services
Department, State of Delaware, for his
comments on the proposed amendment.
Dr. Lazar advised me as follows:

The State of Delaware favors retention of
the 1968 Federal Interagency Day Care Re-
quirements with some adaptations. The Fed-
eral Interagency Day Care Requirements pro-
vide a solid base from which each state can
further develop its own Day Care Program.
The removal of such requirements would give
too much latitude to the individual states
and would, therefore, open the stage for &
weakening of the Nation's Day Care Pro-
grams.

In order to realistically accommodate the
needs and capabilities of Day Care providers,
revisions may be needed in the area of staff-
child ratios. Provided steps are taken to as-
sess the competencies of the Day Care staff,
& slight reduction of the number of adults
required would have the effect of lowering
the cost of Day Care significantly, without
Jeopardizing the quality of care. In addition,
& payment ceiling scale, adjusted according
to geographic areas, should be developed to
ensure quality care at a reasonable cost.

In conjunction with a revision of Day Care
standards, specific guldelines, which cur-
rently do not exist, should be made available
to the states so that they can effectively
enforce these standards.

Mr. President, I intend to vote for the
amendment.

Mr. DOMENICI. Mr, President, I would
like to urge my colleagues’ support for
amendment No. 724 to H.R. 3153 which
would simply maintain minimal stand-
ards to assure that federally assisted day
care programs do not harm children.
These standards have been in effect
for 5 years.

As I understand it, the committee bill,
without this amendment would drop en-
tirely all standards for day care centers.
No protections would be required for
young children served by these programs.

Mr. President, I have listened to the
debate among my colleagues and I have
also read and been aware of many seri-
ous instances of deplorable child care
conditions in some States due to the
lack of proper minimal standards. In
my own State of New Mexico, centers are
already complying with the 1968 Federal
interagency day care requirements. I do
not see any reason to back away from
these sensible requirements.

It seems only reasonable and honor-
able to insure adequate care and facili-
ties to all our Nation's children entrusted
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in the care of day care centers and I
would hope my colleagues agree. )

The PRESIDING OFFICER. All time
on the amendment has expired.

The question is on agreeing to the
amendment of the Senator from Minne-
sota, as amended. On this question the
yeas and nays have been ordered, and
the clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. ROBERT C. BYRD. I announce
that the Senator from Wyoming (Mr.
McGeE), the Senator from South Dakota
(Mr. McGoverN), the Senator from New
Mexico (Mr. MonTOoYA), the Senator
from Texas (Mr. BENTSEN), and the Sen-
ator from Iowa (Mr. CLARK) are neces-
sarily absent.

I also announce that the Senator from
Missouri (Mr. SyMINGTON) is absent be-
cause of illness.

I further announce that, if present and
voting, the Senator from Wyoming (Mr.
McGeEe) and the Senator from Iowa (Mr.
Crarx) would each vote “vea.”

Mr. GRIFFIN. I announce that the
Senator from Tennessee (Mr. BAKER) , the
Senator from Virginia (Mr. Wirriam L,
ScorT), and the Senator from North Da-
kota (Mr, YoUnG) are necessarily absent.

The Senator from Idaho (Mr. Mc-
Crure) and the Senator from Oregon
(Mr. Packwoop) are absent on official
business,

The Senator from Wyoming (Mr.
Hansen) and the Senator from Ohio (Mr,
Saxse) are detained on official business.

The result was announced—yeas 67,
nays 20, as follows:

[No. 526 Leg.]
YEAS—67
Gravel
Griffin
Gurney
Hart
Hartke
Haskell
Hatfleld
Hathaway
Hollings
Huddleston
. Hughes
Humphrey
Inouye
Jackson
Javits
Johnston
Kennedy
Long
Magnuson
Mansfield
Mathias
g McIntyre
Fulbright Metcalf
NAYS—20

Curtis
Eastland
Ervin
Fannin
Goldwater
Helms Thurmond
Hruska Tower

NOT VOTING—13

McGee Beott,
Govern Willlam L.
ontoya Symington
Hansen Packwood Young
McClure Baxbe

So Mr. MonpaLE’s amendment (No.
724), as modified, was agreed to.

Mr. MONDALE. Mr. President, there is
an amendment at the desk which I call
up and ask unanimous consent to have
its reading dispensed with.

McClellan
Nunn
Sparkman
Stennis
Talmadge

Allen
Bartlett
Bellmon
Bennett
Byrd,

Harry F., Jr.
Cotton

Baker
Bentsen
Clark
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The PRESIDING OFFICER. Is there
objection?

Mr. CURTIS. Mr. President, reserving
the right to object, is this a printed
amendment?

Mr. MONDALE. This is not a printed
amendment. I understood the Senator
from Nebraska was a cosponsor. It is an
amendment which I understand is ac-
ceptable to the committee. It deals with
the appeals procedure for nursing homes
and hospitals.

Mr. CURTIS. I have no objection.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment offered by Mr. MoN-
paLE for himself, Mr. TALMADGE, M.
Doig, and Mr. GURNEY, is as follows:

On page 153, after line 23, insert the follow-

E:

JUDICIAL REVIEW OF DECISIONS OF PROVIDER
REIMBURSEMENT REVIEW BOARD

Bec. 193. (a) Section 1878(f) of the Soclal
Security Act is amended to read as follows:

“(f) (1) A decision of the Board shall be
final unless the Secretary, on his own mo-
tion, and within 60 days after the provider
of services is notified of the Board’s decision
reverses, afirms, or modifies the Board's
decision. Providers shall have the right to
obtain judiclal review of any final decision
of the Board, or of any reversal, afirmance,
or modification by the SBecretary, by a clvil
action commenced within 60 days of the
date on which notice of any final decislion
by the Board or of any reversal, afirmance
or modification by the Secretary is received.
Such action shall be brought in the district
court of the United States for the judicial
district In which the provider is located
or in the District Court for the District of
Columbia and shall be tried pursuant to the
applicable provisions under chapter 7 of
title 5, United States Code, notwithstanding
any other provisions in section 205.

“(2) Where a provider seeks judicial re-
view pursuant to paragraph (1), the amount
in controversy shall be subject to annual
Interest beginning on the first day of the
first month beginning after the 180 day
period as determined pursuant to subsection
(a) (3) and equal to the rate of return of
equity capital established by regulation pur-
suant to section 1861(v) (1) (E) and in effect
at the time the clivil action authorized under
paragraph (1) 1s commenced, to be awarded
by the reviewing court in favor of the pre-
valling party.

*“(8) No interest awarded pursuant to
paragraph (2) shall be deemed income or
cost for the purposes of determining reim-
bursement due providers under this Act.”

(b) Notwithstanding any other provision
of law, section 1878 of the Social Security
Act shall not be construed as affecting any
right to judicial review which may other-
wise be avallable under law to providers of
services with respect to cost reports for ac-
i.gl;;ting periods ending prior to June 30,

Mr. FONG. Mr. President, will the
Senator yield?

Mr, MONDALE, I yield.

Mr. FONG. Mr, President, I ask unan-
imous consent that Mr. Seto, of the staff,
be allowed the privileges of the floor.

The PRESIDING OFFICER., Without
objection, it is so ordered.

Mr. MONDALE, Mr, President, this is
an amendment which I would have
raised in the committee—Mr. President,
may I have order?

The PRESIDING OFFICER. The Sen-
ate will come to order. The Senator will
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suspend until the Chamber has come to
order. Will those Senators who are con-
versing in the Chamber please remove
themselves from the Chamber?

The Senator will suspend temporarily
until we have had complete order.

The Senator will resume.

Mr. MONDALE. Mr, President, this is
an amendment that I would have raised
in committee, but there were some tech-
nical problems and we worked those
out with the staff of the Finance Com-
mittee. I understand the amendment is
now acceptable to the floor manager. As
I understand it, the Department of
HEW no longer objects.

It is designed to deal with what I
think was an error in the social security
amendments passed a few years ago.

The purpose of my amendment to
H.R. 3153 is to make certain modifica-
tions in section 1878 of the Social Se-
curity Act in order to clarify the rights
granted to providers of services to ob-
tain administrative and judicial review
of disputed reimbursement issues under
medicare.

Last year's social security amend-
ments, Public Law 92-603, established
in section 1878 a provision for a Pro-
vider Reimbursement Review Board to
hear appeals involving disputed reim-
bursement amounts. Under that provi-
sion, providers of services were granted
judicial review only in the limited in-
stance wherein the Secretary of HEW
on his own motion, reverses or modifies
a decision of the Board that was favor-
able to the provider. There was no pro-
vision for judicial review of Board de-
cisions that are unfavorable to a pro-
vider.

The amendment which I am offering
would correct this ineaquity by offering
to providers the right of judicial review
of any Board decision or subsequent
modification or reversal by the Secretary.

This amendment would not alter in
any way the administrative appeals pro-
cedures currently provided for in section
1878 of the act. Although the scope of
judicial review in the medicare program
would be broadened by my amendment,
I do not anticipate that this would re-
sult in any significant increase in liti-
gation. Section 1878 contains adequate
safeguards against frivilous civil actions
and protects the operational integrity of
the program.

This amendment provides appeals for
nursing homes and hospitals when they
feel they have been aggrieved by certain
decisions. This amendment is offered to
correct that inequity and I think would
be in the interest of justice. I understand
the amendment will be taken by the com-
mittee.

Mr. NELSON. Mr. President, the
amendment has been examined by the
staff and is acceptable to the minority
and majority sides. I think it serves an
appropriate way of providing an appesal
procedure. So, acting in behalf of the
manager of the bill, I will accept the
amendment.

The PRESIDING OFFICER. The ques-
tion is on agreeing to the amendment.

The amendment was agreed to.

Mr. ROBERT C. BYRD. Mr. President,
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I call up my amendment No. 728 and ask
that it be stated by the clerk.

The PRESIDING OFFICER. The
amendment will be stated.

The assistant legislative clerk proceed-
ed to read the amendment.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that further
reading of the amendment be dispensed
with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment (No. 728) is as fol-
lows:

Intended to be proposed by Mr. ROBERT
C. Byrp to HR. 3153, an Act to amend the
Social Security Act to make certain technical
and conforming changes, viz:

At the end of part A of title I of the bill,
insert the following new section:
ACTUARTALLY REDUCED BENEFITS FOR WIDOWS

AT AGE 55

Sec. . (a)(1) Section 202( )(1)(B) of
the Soclal Security Act ls amended by strik-
ing out “60” wherever it appears therein
and inserting in lieu thereof “55".

(2) Sectlon 202(e) (1) of such Act is
amended, in the matter following subpara-
graph (F), by striking out “60” and insert-
ing in lleu thereof *'556.

(8) Section 202(e)(4) of such Act is
amended by striking out “60” and inserting
in lleu thereof *55".

(4) Section 202(e)(5) of such Act Is
amended by striking out “60™ and inserting
in leu thereof “55".

(b) The third sentence of sectlon 203(d)
of such Act is amended by striking out “60
(but only if she became so entitled prior
to attaining age 60)" and inserting in lleu
thereof “55 (but only if she became s0 en-
titled prior to attaining age 55)".

(c) Section 203(f)(1)(D) is amended
by striking out “60 (but only if she became
so entitled prior to attaining age 60)" and
inserting in lleu thereof “55 (but only if she
became so entitled prior to atialning age
B5)".

(d) Section 222(b)(1) of such Act is
amended by striking out “a widow, widower,
or surviving divorced wife who has not at-
tained age 60,” and inserting in lieu thereof
*“a widow or surviving divorced wife who has
not attalned age 556, a widower who has not
attalned age 60,".

(e) (1) Bectlon 222(d) (1) (C) of such Act
is amended by striking out “60" and insert-
ing in lleu thereof “55".

(2) Section 222(d)(1) of such Act, In
the matter following subparagraph (D), by
striking out “for widows and surviving
divorced wives who have not attained age
60" and inserting in lieu thereof “for widows
and surviving divorced wives who have not
attalned age 55".

(f) The first sentence of section 225 of
such Act is amended by striking out “widow
or surviving divorced wife who has not at-
talned age 60" and inserting in leu thereof
“widow or surviving divorced wife who has
not attalned age 55”.

(g) The amendments made by this section
shall apply with respect to monthly insur-
ance benefits payable under title II of the
Bocial Security Act for months after the
month In which this Act is enacted, on the
basis of applications flled in or after the
month in which this Act is enacted.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that I may
temporarily lay the pending amendment
aside now and that the able Senator
from New Jersey may be recognized. I
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understand he has an amendment to be
called up which will be agreed to.

The PRESIDING OFFICER. Without
objection, it is so ordered, and the Sen-
ator from New Jersey is recognized.

Mr. FANNIN. Mr. President, will the
Senator yield?

Mr. WILLIAMS. I yield.

Mr. FANNIN. Mr. President, I ask
unanimous consent that George Pritts
and Rick Lavis be given the privilege
of the floor during the consideration of
and voting on this measure.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROBERT C. BYRD. Mr. President,
it is my understanding that the distin-
guished Senator from New York (Mr.
Javits) has an amendment which will
be accepted by the managers of the bill.
If I am correct, I ask unanimous consent
that my amendment remain temporarily
laid aside until the disposition of both
the Williams amendment and the Javits
amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

SUPPORT FOR 11-PERCENT SOCIAL SECURITY

INCREASE

Mr. CHURCH. Mr. President, I strongly
support the social security improvements
in HR. 3153.

Several of these provisions will be of
vital importance for individuals strug-
gling on limited, fixed incomes.

First, H.R. 3153 would provide a two-
step, ll-percent cost-of-living increase
in social security benefits for more than
29 million beneficiaries, The first step
would be an interim T-percent raise effec-
tive the month of enactment. The second
step would make the full 1l-percent
increase effective in June 1974. On an
Individual basis, these provisions would
raise average monthly benefits from:
$162 for retired workers to $173 effective
the month of enactment and then to $181
in June 1974; $277 for aged couples to
$296 and then $310 in June; and $158 for
elderly widows to $169 and then to $177
in June.

Equally important, 1t would help re-
move 800,000 Americans from the poverty
rolls, including 550,000 65 and above.

Second, HR. 3153 would provide an
increase in the special minimum monthly
benefit, which is now equal to $8.50 multi-
plied by the number of years of covered
employment in excess of 10 years, but
not greater than 30 years. Under the pro-
visions in the bill, the multiple for the
special minimum payment would be
boosted from $8.50 to $2.10 the month of
enactment, and then to $9.50 next June.
Thus, a worker with 30 or more vears of
coverage would have his speeial minimum
payment increased from $170 to $190 a
month.

Third, the automatic cost-of-living
adjustment provision would be improved
by measuring the increase on the basis
of the change in the Consumer Price
Index from the first calendar quarter of
1 year to the first calendar quarter in the
folowing year, rather than from the sec-
ond quarter in 1 year to the second quar-
ter in the following year.
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An exception would be made for the
first automatic increase effective for June
1975, which would be based upon the rise
in the CPI between the second quarter
in 1974 and the first quarter in 1975. Ad-
ditionally, the effective date for the cost-
of-living adlustment would be in June,
instead of January. These two changes
would reduce the lag between the end of
the calendar quarter used to measure the
rise in the cost of living and the pay-
ment of the resulting benefit increase
from 7 months to 3 months. It would also
mean that automatic benefit increases in
the future would be payable in the month
in which any revised premiums under the
supplemental medical insurance program
would be effective, thus providing the
opportunity to make both adjustments in
benefit checks in the same month.

Fourth, the monthly income standards
for the new supplemental security income
program would be raised in January 1974
from $130 to $140 for eligible individuals
and from $195 to $210 for qualifying cou-
ples. A further increase would be pro-
vided in July 1974: to $146 for single per-
sons and $219 for couples. The income
standards would also be increased pro-
portionately for essential persons, gen-
erally younger spouses of assistance re-
cipients who are 65 and above. For these
individuals, the income standard would
be raised from $65 to $70 in January, and
then to $73 in July.

All Americans have been hard hit by
the wave of rising prices during the past
year. But no age group has been victim-
ized to the extent of the aged. Many have
already cut back on their food consump-
tion, even though they may have en-
dangered their health. Others have been
forced to seek out food substitutes, such
as dog food. And far too many have
simply done without.

The evidence is all too clear, in my
judgment, that inflationary pressures
will intensify in the months ahead. In
August the wholesale price index leaped
forward at an astounding and record-
breaking pace of 6.2 percent. And, it will
be just a matter of time before that surge
is reflected in higher retail prices
throughout the Nation.

Older Americans cannot wait any
longer. Time is not on their side. For
many, enactment of this two-step 11 per-
cent social security increase is literally
a life or death matter—especially those
who are now rummaging through gar-
bage cans for their next meal.

For these reasons, I again urge early
adoption of the social security provisions.
No other legislation is more important
from the standpoint of 21 million Ameri-
cans 65 and over nor more deserving of
immediate congressional approval than
these measures now before us.

Mr. WILLTAMS. Mr. President, I have
an amendment at the de@: which I ask
to have stated.

The PRESIDING OFFICER. The clerk
will state the amendment.

The second assistant legislative clerk
read the amendment offered by Mr.
Wrirtams for himself and Mr. Case as
follows:
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At the end of part A of title I of the bill,
insert the following new section:

INCLUSION OF NEW JERSEY AMONG STATES FER-
MITTED TO DIVIDE THEIR RETIREMENT BYS~
TEMS
Sec. —. Section 218(d) (8) (C) of the Soclal

Security Act 1s amended by inserting “New

Jersey,” after “Nevada,”.

Mr. WILLIAMS. Mr. President, this
amendment would simply add the State
of New Jersey to a list of 21 States which
are allowed fo divide a public retirement
system coverage group to obtain social
security coverage. Under this provision, a
State at its option may divide a public
retirement coverage group and extendi
social security coverage to those em-
ployees who elected to obtain coverage
and exclude those who voted againssg
coverage.

Mr. President, I appreciate the fact
that the manager of the bill sees merit
in including New Jersey in the group of
States that can be covered in this way.
It represents a major amendment for the
public employees in New Jersey.

Mr. NELSON. Mr. President, this isan
amendment which is perfectly accepta-
ble. It has been cleared on the minority
side and with the staff. Therefore, I am
willing to accept the amendment.

The PRESIDING OFFICER. The ques-
tion is on agreeing to the Williams
amendment (putting the question).

The amendment was agreed to.

AMENDMENT NO. T25

Mr. JAVITS. Mr. President, I call up
amendment No. 725 and ask that it be
stated.

The PRESIDING OFFICER. The clerk
will report the amendment.

The assistant legislative clerk read as
follows:

On page 171, line 17, add the following
new title:

TITLE IV—TO AMEND TITLE IV OF THE
SOCIAL SECURITY ACT TO ELIMINATE
THE PRECONDITION FOR FEDERAL FI-
NANCIAL PARTICIPATION THAT CHIL-
DREN IN FOSTER CARE BE REMOVED
FROM THEIR HOMES AS A RESULT OF
JUDICIAL DETEREMINATION
Sec. 401. (a) Paragraph (1) of section

408(a) of the Soclal Security Act is amend-

ed by deleting the *,"” at the end thereof and

inserting in lleu thereof “or any other pro-
cedures authorized under the State law and
approved by the Secretary”.

(b) Paragraph (8) of such sectlon is
amended by deleting the “,” immediately
P “and’ and inserting in lieu there-
of “or any other procedure authorized under
State law and approved by the Secretary”.

Mr. JAVITS. The purpose of the
amendment is to deal with a procedural
question in the law respecting children
in foster care. One of the provisions of
existing law relates to a requirement for
a court order before the child placed in
foster care can qualify for support. Ap-
parently in New York they have worked
out less formal procedures than court
proceedings or court orders. Therefore,
in order to accommodate that kind of a
procedure—and I understand that the
department has no objection—this
amendment provides that other proce-
dures authorized under State law and ap-
proved by the Secretary would be just
as satisfactory as the court proposition.
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FOSTER CARE AMENDMENT

The amendment would modify section
408(a) of the Social Security Act which
now requires that in order for a State
to obtain Federal financial participation
in the care of children in foster homes,
placement must have been the result of
a court order.

It has been the experience of social
service officials in New York City that
such a requirement for a judicial deter-
mination is not only unwarranted but in
many cases prevents placement which
would be beneficial to the child, because
of a family’s reluctance to participate in
court proceedings.

‘While it is clear that the Government
has a responsibility to insure that tax
funds are not used to support foster care
placement unless absolutely necessary
for the welfare of the child. I believe that
the Department of Health, Education,
and Welfare should have some flexibility
in making such arrangements. Thus, my
amendment provides that Federal finan-
cial participation be continued in cases
where there are court orders or where
other appropriate procedure approved by
the Secretary has been complied with.
We contemplate, for example, a situation
where there has been a voluntary sur-
render by the parent and a certification
by the appropriate State official that the
tc:hjld would be best cared for outside the

ome.

It is my understanding that the chair-
man and the ranking member of the
Finance Committee have given consider-
ation to this amendment and I urge its
prompt adoption.

Mr. CURTIS. Mr. President, will the
Senator yield for a question or two?

Mr. JAVITS. Certainly.

Mr. CURTIS. To what extent will this
change present procedures?

Mr. JAVITS. The present law re-
quires—and it is very narrow in its state-
ment—a court order.

I will read to the Senate the exact pro-
vision which concerns this matter. The
present law says that the placement
must have been as the result of a court
order.

I wrote the chairman of the com-
mittee and the ranking minority mem-
ber of the committee a letter on Novem-
ber 13.

I ask unanimous consent that this let-
ter be printed at this point in the Recorb.

There being no objection, the letter
was ordered to be printed in the Recorp,
as follows:

NoveEMBER 13, 1973.
Hon. RusseLL B. Loxg,
Chairman, Senate Finance Committee, Wash-
ington, D.C.

Dear MR. CHARMAN: I am writing to you
with regard to a proposed amendment to
HR. 3153, which I understand will be re-
ported by the Finance Committee this week,
It is my understanding that Jule M. Sugar-
man, Administrator of the New York City
Human Resources Administration has been
in touch with you concerning this amend-
ment.

Under existing law, in order for a state to
obtain federal financial participation in the
cost of maintaining children in foster care,
such children must have been placed in
foster care as a result of a judicial deter-
mination that continuation in their own
home would be contrary to the welfare of
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the child. The experlence of the City of New
York has been that this requirement of a
court order is not only burdensome but in-
deed often hinders placements which would
otherwise be justified because of the parents
reluctance to go through court proceedings.
Therefore, in spite of the loss of federal re-
imbursement city authorities have continued
to place children in foster care with the con-
currence of the parents but without a court
order where this was necessary.

On Beptember 1, 1873 the State of New
York passed legislation to conform state law
to the federal requirements. This means that
in non-judicial placements the City loses not
only the federal contribution but the State
contribution as well thereby making such
voluntary placements impossible for all prac-
tical purposes.

The amendment I proposed to offer would
amend Section 408(a) of the Soclal Security
Act by authorizing federal reimbursement for
foster care undertaken “under court order
or by any other procedures authorized under
state law and approved by the Secretary of
Health, Education and Welfare."

Mr. SBugarman's office advises me that you
have expressed a wlillingness to take this
amendment on the floor and I will proceed
under that assumption unless I hear from
you otherwise. I have advised Senator Ben-
nett of my intentions and asked for his con-
currence as well,

Thank you for your understanding and co-
operation on this matter which is of great
interest to the City of New York.

With best regards,

Sincerely,
JacoB K. JAvVITS.

Mr. JAVITS, Mr, President, I state in
the letter as follows:

Under existing law, in order for a state to
obtain federal finanecial participation in the
cost of maintaining children in foster care,
such children must have been placed in fos-
ter care as a result of a judicial determina-
tion that continuation in their own home
would be contrary to the welfare of the
child. The experience of the City of New
York has been that this requirement of a
courts order is not only burdensome but in-
deed often hinders placements which would
otherwise be justified because of the parents
reluctance to go through court proceedings.
Therefore, in spite of the loss of federal reim-
bursement ¢ity authorities have continued to
place children in foster care with the concur-
rence of the parents but without a court or-
der where this was necessary.

On September 1, 1978 the State of New
York passed legislation to conform state law
to the federal requirements. This means that
in non-judicial placements the City loses not
only the federal contribution but the State
contribution as well thereby making such
voluntary placements impossible for all prac-
tical purposes.

The situation in the city is such that
it has had to continue to place children
in foster homes with the concurrence of
the parents, but without a court order.

The way in which I have sought to pro-
tect the United States is to require that
approval be given by the Secretary if the
procedure used is other than a court
o;-éler. This is what this amendment pro-
vides.

Mr. CURTIS. Could the Senator give
us an illustration of the handling of a
case other than by court order? How is it
done in the State of New York?

Mr. JAVITS. It would be done if we
had a family which, for example, because
of poverty or other conditions might have
a mother who is in difficulty, perhaps
mental difficulties or other such difficul-
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ties. There may be a number of children,
maybe older children. That often hap-
pens. To bring such a person to court and
have court proceedings would be so trau-
matic that our authorities with her con-
sent and with that of the father and after
a determination by appropriate State
officials that placement is necessary for
the child’s welfare, would place that child
in a foster home with foster parents
without a court proceeding which would
be so traumatic for the mother. That
would be highly desirable in those cases.
And under the procedure in my amend-
ment, that would have to be approved by
the Secretary of HEW.

I really substitute the approval of the
Secretary of HEW for the approval of a
court. And the Federal law now does
not permit that. It says that it should
be strictly a court order, which is very
narrow under these circumstances.

Mr. CURTIS. The persons who would
have to meet the income and property
tests are the foster parents and not the
natural parents?

Mr. JAVITS. No. As T understand it
everyone has to meet whatever test the
law provides. My amendment does not in
any way obviate that. It obviates only
the proceedings before a court. It pro-
vides that instead of having a court
proceeding, it allows any such other
procedure as is satisfactory to the Secre-
tary.

Mr. CURTIS. Does the Senator have
an estimate of the additional Federal
costs?

Mr. JAVITS. There should be none
whatever unless one considers the ap-
proval of the Secretary to be an addi-
tional cost. Indeed there would be con-
siderable savings in terms of paper work
and court costs in a jurisdiction like New
York City where there are currently
more than 28,000 children in foster
care.

Mr. CURTIS. Would it enlarge a num-
ber of benefits?

Mr. JAVITS. It should not in any way,
except that if we do not do this, we
would have deprived some highly deserv-
ing children of this benefit in cases in
which because of the condition of the
family or the parents we cannot take
them to court. However, it should not in
any way affect substantively the situa-
tion.

Mr. CURTIS. Mr. President, I have no
further questions.

Mr. NELSON. Mr. President, I have
consulted with the staff and I have lis-
tened to the discussion. On behalf of the
manager of the bill, I am perfectly will-
ing to accept the amendment of the dis-
tinguished Senator from New York.

The PRESIDING OFFICER. The ques-
tion is on agreeing to the Javits amend-
ment putting the question.

The amendment was agreed to.

Mr, JAVITS, Mr. President, I move to
reconsider the vote by which the amend-
ment was agreed to.

Mr. NELSON. Mr. President, I move
to lay that motion on the table.

The motion to lay on the table was
agreed to.

Mr. ROBERT C. BYRD. Mr. President,
am I recognized under the previous
unanimous-consent order?
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The PRESIDING OFFICER. The Sen-
ator is correct. The Senator from West
Virginia has an amendment pending at
this point.

Mr. ROBERT C. BYRD. Mr. President,
if the distinguished Senator from Indi-
ana wishes to call up an amendment, he
might do so at this time. I have an
amendment pending.

Mr. President, it is my understanding
that the distinguished Senator from
Indiana has an amendment that will be
accepted and that it would therefore not
take much time.

I ask unanimous consent, therefore,
that my pending amendment be tem-
porarily laid aside to allow the Senator
from Indiana to call up his amendment
which I understand will be agreed to.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HARTKE. Mr. President, I send
an amendment to the desk and ask that
it be stated.

The PRESIDING OFFICER. The
clerk will report the amendment.

The assistant legislative clerk read as
follows:

Strike out all of subsection “e" of section
102 of title I beginning on page 20, line 12
to page 21, line 2,

Mr. HARTEKE. Mr. President, I move
to delete in its entirety subsection (e)
of section 102. This subsection would, for
the purpose of veterans’ pensions, disre-
gard any social security increase whici
we pass here today.

Mr. President, as much as I have been
long concerned about the adequacy of
veterans’ pensions and, further, that
veterans should not be unfairly penal-
ized by virtue of any social security
increase they receive I have reluctantly
concluded that this provision is the
wrong provision at the wrong time.

To briefly review the circumstances
surrounding the provision in question,
it should be remembered that the
amount of pension for which a veteran
or a survivor is entitled is determined
by the amount of the recipient’s count-
able nonpension income. Thus, an in-
crease in social security—90 percent of
which is counted as income—has often
meant a decrease in a veteran’s pension.
In past years, the decrease in pensions
has sometimes been greater than the
social security increase producing a
net loss to a veteran or & widow.
Thanks to increasing refinements in the
pension system enacted by Congress,
however, this is no longer true and any
veteran continuing to receive pensions
always receives a net increase in the
Federal payments to him when social
security is increased.

For example, the average social secu-
rity increase—under the 1972 20 percent
raise—to a pensioner was approximately
$26.50 per month. The average decrease
in the VA pension on the other hand
was approximately $7. Nevertheless, this
decrease together with a continuing in-
flation prompted the Veterans’ Affairs
Committee, which I am privileged to
chair, to push for increased veterans'
pensions. As my colleagues are aware, we
recently passed a $239 million bill pro-
viding for a minimum 10 percent in-
crease in veterans' pensions which now
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is on the President's desk awaiting
signature. While the bill is not all that
the Senate had wanted, it does address
itself to the problems of inflation and the
decreases occasioned by social security
which veterans experienced this year. As
you also know, both the House and the

Senate are committed to the process of

overall pension review for comprehensive

legislation which will be reported from

the Veterans’ Committee in 1974.

In this connection it is important fo
emphasize first that whether there is any
provision in this bill affecting veterans
or not, no veteran’s pension will be
affected by this social security increase
next year. The earliest then, that a
veteran's pension could be affected by
any social security increases enacted by
Congress this year will be over a year
from now in 1975. In this connection, I
ask unanimous consent to place a mem-
orandum from the general counsel of
the Veterans' Administration confirming
this interpretation in the Recorp at this
point.

There being no objection, the mem-
orandum was ordered printed as follows:

NovEMEBER 16, 1973.

To: Chief Benefits Director (21).

From: General Counsel (02).

Subject: Determining income in 1974 for
pension and dependency and indemnity
compensation.

1. In your memorandum of November 12,
1973, you request my opinion on the follow-
ing question based on an assumption that
the rates of pension and dependency and
indemnity compensation for parents would
be increased effective January 1, 1974:

“In dete the annual income of
pensioners and DIC parents for 1974 and in
establishing the payment rates under the
formula in the new legislative increase, does
the law require that the social security in-
creases expected in 1974 be counted?”

2. As stated in our memorandum of Sep-
tember 17, 1973, to which you refer, “not-
withstanding notice of an increase in retire-
ment prior to the deadline for reporting an-
ticipated income for a forthcoming year, the
end-of-the-year rule of [38 U.S.C.] 3012(b)
(4) would still apply.” This memorandum, as
does our earlier opinion of January 26, 1968,
adopted by the Administrator in his report
of February 5, 1968, on H.R. 1255656, 80th Con-
gress, deals solely with the computation of
income and is not related to the rate of
pension payable, except to the extent that
once income is determined, the rate payable
for such income can be ascertained.

3. We find no legal basis for adjusting
the pension rate in 1874 based upon increased
soclal security payments expected later that
year. Counting the 1974 soclal security in-
creases in determining income would result
in reducing the pension otherwise payable
under the assumed increased rates. To do so,
as suggested in the third paragraph of your
memorandum, would be violative of section
3012(b) (4) as interpreted in the mentioned
opinions.

4, Pension payable for 1974 should be
based on the actual social security income
received in 1973 in line with the aforemen-
tioned opinlons. As previously indicated, the
rate of pension has no bearing on the method
of computing income. Once income is deter-
mined, the amount of pension to be paid
would, of course, be fixed according to the
rates then in effect.

5. The statutory method for determining
the income of parents for the purposes of
recelving dependency and indemnity com-
pensation is similar to that of computing
income for pension purposes. Section 3012
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(b) (4) 1is also applicable to reductions of
such compensation. Therefore, the views ex-
pressed above with respect to pension apply
equally to dependency and indemnity com-
pensation.

6. It follows that your question, as
set forth in the first paragraph, must be
answered in the negative.

JOoHN J. CORCORAN.

Mr. HARTKE, Second, this provision
as presently written would not do what
it is intended to do; that is, treat all
veterans in a fair and equitable manner.
By singling out social security, this bill
would discriminate against veterans who
receive increases in civil service annui-
ties, railroad retirement, or private an-
nuities. Thus, you would have the situa-
tion where two veterans with identical
outside income would receive different
pensions. I can assure my colleagues that
they have not seen mail that can be gen-
erated until you have a situation in
which veterans with identical income are
paid different pensions.

Third, I am informed that the pro-
vision as drawn now would be impossi-
ble to administer by the Veterans’ Ad-
ministration. The Veterans’ Administra-
tion has termed this provision an “ad-
ministrative nightmare” as the following
memorandum indicates:

EFFECTS OF THE SOCIAL SECURITY “Pass
THROUGH" TURNS A SIMPLE SYSTEM INTO A
HicHLY COMPLEX ONE
Pension is paid based upon countable in-

come, self-reporting through annual income

questionnaires, and therefore kept simple.

Pensioners receive income from varlous
sources, and most have income from more
than one source, When income from any one
or combination of sources undergoes change,
an adjustment in rates is made.

For social security and other retirement
incomes, ten percent is excluded in deter-
mining the pension rate payable.

The “pass thru” proposal would create an
administrative monstrosity.

For those on the pension rolls who are
recelving soclal security, the social security
portion of their income would be of three
components: the “pass thru” amount which
is never to be counted as income; the balance
of which 10% is not counted, and 809, which
is counted.

By law, social security will be adjusted
each year in line with changes in the cost of
living. The percentage will be applied to the
total social security payable. Where there is
& portion not to be counted, that amount,
and the % Iincrease would be excluded. The
individual is not wusually certain of the
amount of his benefit increase (with medi-
care, etc. deductions) nor can we be sure of
the amount which will be the total increase
“pass thru”. Automatic adjustments will not
be feasible for all of these cases, for indi-
vidual treatment and adjudication would
mean incurring tremendous administrative
costs.

The problem would also be compounded
when Iincome other than social security
changes and an adjustment must be made.
The varlous components of social security
must be unraveled to properly assign the
pension rate.

There would be further problems should a
pensioner be taken off the rolls for a period of
time due to employment or other change in
income, and then again become eligible. An-
other complex income determination would
have to be made for each case.

The "“pass thru” would also create dis-
parite classes of pensioners. For all future
payments, we would have to distinguish be-
tween those receiving pension before 1/1/74
and recelving social security and those en-
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titled on or after 1/1/74, as well as those
who may have received pension before 1/1/74
but did not commence receipt of social
security until after that date.

I might add that the veteran's organi-
zations have recognized that this is not
the best way to approach the problem
and I ask unanimous consent that copies
of letters from the American Legion ad-
dressed to my distinguished colleague,
Senator RisicorF, which explain the dif-
ficulties of this provision be inserted in
the REcorbp at this point.

There being no objection the letters
were ordered printed as follows:

NovEMBER 16, 1973.
Hon. ABRAHAM RIBICOFF,
U.S. Senate,
Washington, D.C.

Dear SewaTor RisrcorFF: The American
Legion is grateful to you again this year for
your efforts to improve the veterans nonserv-
ice-connected pension program. With your
cooperation, H.R. 8474 passed the Senate to-
day and the VA beneficiaries will receive a
minimum ten percent increase in monthly
benefits commencing next January.

The merit of excluding monthly social se-
curity benefits from counting as income for
VA pension purposes has been studied by
The American Leglon on several occaslons.
Each time the organization has concluded
that to do so would discriminate agalnst
other veterans whose retirement type incomes
are derlved from other sources, and for the
further reason that such might defeat the
needs test for pension eligibility.

As you know, the pension program, as
established in 1933, is an income mainte-
nance and not a retirement program. It was
designed to help relieve or prevent need aris-
ing from nonservice-connected disability with
associated unemployability. It also provides
assistance to the spouse where the veteran’'s
death removed the principal means of sup-
port. It is the Nation's means of assuring war
veterans of an honorable form of financial
assistance when they lack sufficlent resources
to meet the cost of their reasonable needs.

Under present law, all payments of any
kind or from any source (including salary,
retirements, annuity payments or similar in-
come), are counted as annual income for
pension purposes. Additionally, the law ex-
cludes from these income determinations
ten percent of the amount of payments to
a veteran or widow or child under public or
private retirement, annuity, endowment, or
similar plans or programs.

From the foregoing, it is patent that the
income of these beneficlaries receive equal
consideration in annual income determins-
tions. The American Legion believes that an
equitable and just solution to the needs of
pensioners lles not in the exclusion of in-
come types, but by providing for adequate
income limits, and monthly pension payable.
‘We are aware that both the Senate and House
Committees on Veterans' Affairs are com-
mitted to restudy all facets of the veterans
pension program next year. They hope to
find a just solution to the existing inequities
so that the Congress will not have to re-
consider this type of legislation each time
social security benefits and other retirement
type incomes are increased to keep pace with
the rise in the cost of llving. It is our under-
standing that as a result of the projected
Congressional study of the pension program,
the Veterans Administration has agreed that
any increases in social security benefits pres-
ently under consideration by the Congress
will not be considered as income in 1974.

Again, thank you for your splendid support
and cooperation.

Sincerely yours,
E. STRINGER,
Director, National Legislative Commission.
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THE AMERICAN LEGION,
Washington, D.C., November 28, 1973.
Hon. ABRAHAM RIBICOFF,
U.S. Senate,
Washington, D.C.

Dear SeENaTor Rmmicorr: This has further
reference to my letter of November 16 con-
cerning your amendment to H.R. 3153, the
Social Security Amendments, to exclude so-
cial security increases from counting as in-
come for veterans pension purposes.

As you know, the Veterans Administration
has agreed that any soclal security increases
enacted this year will not count as income
for veterans pension purposes for the year
1974. Also, the Senate and House Commit-
tees on Veterans Affairs are committed to
make a comprehensive study of the entire
veterans pension program during the second
session of the 93rd Congress in an effort to
find an equitable solution to this problem.

For these and other reasons The American
Legion hopes you will withdraw your amend-
ment to HR. 3153.

Your continued cooperation with this of-
fice is greatly appreciated.

Sincerely yours,
HerALD E. STRINGER,
Director, National Legislative Commission.

Mr. HARTEE. Finally, I want to as-
sure my colleagues that the Veterans’ Af-
fairs Committees of both the Senate and
the House will be dealing with the whole
problem of veterans’ pensions next year
and that we fully expect to have a thor-
ough, comprehensive, and equitable bill
for all of our veterans long before any
social security increase could possibly af-
fect their veterans pension.

Mr. President, as much as I appreciate
and sympathize with the motives of the
veterans’ disregard provision of this
bill, I urge my colleagues not to treat
the problem on a piecemeal basis—and
one that will not work. Let the Veterans’
Affairs Committee deal with the whole
problem.

I commend the Senator from Connect-
icut (Mr. Risicorr) for his intention to
assure that veterans should not be penal-
ized. I agree with the spirit of the mo-
tives that prompted the original provi-
sion in this bill. Unfortunately, as I have
indicated it does not accomplish the in-
tended result.

I have discussed this matter with the
Finance Committee, and I understand
that they are willing to accept the
amendment which I offer today.

Mr. NELSON. Mr. President, it was the
intention of the Finance Committee, as
the Senator from Indiana, who is Chair-
man of the Veterans’ Affairs Committee,
has said. With the assurance of the Vet-
erans’' Affairs Committee that this would
be appropriately handled by the com-
mittee, we are willing to accept the
amendment,

Mr. HARTEKE. Let me say to the floor
manager of the bill that the veterans
organizations recognize this is not the
proper approach. As the letter from the
American Legion addressed to Senator
RisicorF indicates, they have requested
that this change be made.

Mr. NELSON. On behalf of the man-
ager of the bill, I am willing to accept
the amendment.

Mr. CURTIS. Mr. President, will the
Senator state again where he would be-
gin striking out, beginning on what
page?

Mr. HARTKE. It would strike the en-
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tire subsection “‘e” of section 102 of title
I which would disregard this social se-
curity increase in determining income
for purposes of the pension to which a
yeteran or his survivor would be entitled.

Mr. CURTIS. On what page?

Mr. HARTKE. Page 20.

Mr. CURTIS. Line what?

Mr. HARTKE. Lines T to 12.

Mr. CURTIS. Lines 7 to 127

Mr. HARTKE. Yes. Beginning with
line 12 on page 20, down fo page 21, line
2. That entire subsection.

Mr. CURTIS. Will the Senator state
again what this language would do if it
were left in here?

Mr. HARTKE. Subsection E would pur-
port for the purposes of determining the
amount of a veteran’s pension to be paid
to disregard any social security increase
passed this year. I should point out that
with respect to social security increases
that have adversely affected veterans’
pensions that there has already passed
Congress a measure which is on the Pres-
ident’s desk, which has no substantial
objection, which would correct those de-
ficiencies.

Quite simply we have taken care of
past problems with that bill and we have
another program coming from the Vet-
erans’ Administration to deal with this
matter in depth. The Veterans’ Admin-
istration is opposed to the provision
which my amendment would delete. The
veterans' organizations are opposed to it,
and the Veterans' Affairs Committee is
opposed to it.

Mr. CURTIS. They are opposed to its
being handled in the social security leg-
islation; is that what the Senator
means?

Mr., HARTKE. No. In this particular
case I would be perfectly willing to
waive jurisdiction if this were an equi-
table and workable provision of real ben-
efit to the veterans. But it is not. The
railroad employees, for example, and
certain pensioners of the Government
who are traditionally taken care of
would not be aided by this provision. In
other words, the legislative procedure
does not accomplish the spirit which it
was intended to accomplish.

Mr. CURTIS. And what the Senator
proposes to do is strike it out entirely?

Mr. HARTEKE. That is right.

Mr, CURTIS. I thank the Senator.

Mr. THURMOND. Mr. President, ini-
tially, I want to preface my remarks with
a statement concerning social welfare
legislation in general, and non-service-
connected veterans pension legislation
in particular.

First, I believe that every able-bodied
man should work or train for work, and
the emphasis of our legislative activity
should encourage that end. While the
great majority of the American people
are physically and mentally capable of
holding a job, there are many, who, be-
cause of infirmities of the mind or body,
are not able to hold a job or even train
for work, no matter how hard they try
or what their desires may be.

Those in the latter group, Mr. Presi-
dent, deserve our best efforts to help them
maintain a standard of living above the
poverty level, and the full benefits of all
the governmental programs which have

CONGRESSIONAL RECORD — SENATE

been designed to aid them in their battle
to maintain a decent standard of living
for themselves and their families.

Second, many of our veterans who
draw non-service-connected pensions fall
in the group that I have just described.
Many of these veterans, because of age
and/or disability, qualify for both soecial
security benefits and a veterans pension.
The combination of these benefits affords
the non-service-connected pensioner a
minimum standard of living, and enables
him to live in the manner befitting one
who was willing to sacrifice his life and
body for his country.

Mr. President, no government program
is wasted when it is aimed at com-
pensating the American veteran for the
service he has rendered our country.
After all, we are free to stand here today
in free and open debate because of his
sacrifice when our Nation needed him
most.

No veteran should ever be penalized
because of his status as a veteran. The
benefit of every program which would
accrue to him if he were not a veteran
should, and must, continue to be avail-
able to him as a veteran.

Ostensibly, it is this very point which
poses a problem in reconciling the social
security laws with the veterans’ pension
laws. Since veterans’ pensions are based
on need, and increase in social security
payments often lifts the veteran’s in-
come above the limitation which quali-
fies him for a non-service-connected
pension. A raise in social security benefits
helps the normal recipient meet in-
creased living costs, but an anomalous
situation occurs for many veterans or
their widows. They are told to expect an
increase in social security benefits, but a
decrease in their pension because their
income has increased to a point of lifting
them into another inecrement level for
pension purposes. Some even have their
income level raised to a point where no
pension at all is available.

Mr. President, this problem has
plagued us for many years, and I have
given considerable thought to a lasting
solution. Unfortunately, I must admit,
and I believe that other members of the
Veterans' Affairs Committee and the Fi-
nance Committee will agree, we have
been unable to devise a workable solu-
tion for this complex problem.

In the last session of Congress, I co-
sponsored a bill with the chairman of
the Veterans' Affairs Committee, Senator
HarTKE, which contained a provision for
a $400 increase in the income limitations
in computing countable income for non-
service-connected pension purposes. A
$400 increase would have offset recent
social security increases. This bill passed
the Senate unanimously on October 11,
1972, but the House did not act on it be-
fore adjournment. Consequently, we re-
introduced this bill as S. 275 in the pres-
ent Congress, and again it passed the
Senate unanimously on August 2, 1973.

However, the House again refused to
act on this provision. In discussions with
the leadership of the House committee,
it became evident that the House would
not accept an increase in income limita-
tions for computing the non-service-

‘connected pensions.
L
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First, it was pointed out that such an
approach offered only a piecemeal solu-
tion. Each time a social security increase
occurred, a subsequent increase in in-
come limitations would be necessary to
protect the status of the non-service-
connected pensioner.

Second, each increase in income lim-
itations would qualify additional vet-
erans for the pension rolls, and we would
be aiding the man who needed the addi-
tional benefits least, and not the one who
needed help the most.

Third, the addition of more and more
veterans to the pension rolls would set
into motion an unending process which
the present compensation and pension
budget could not withstand.

So, on November 16 of this year, the
Senate concurred without dissenting
vote in the House amendments which
struck the provision for an increase in
income limitations. Basically the vet-
erans non-service-connected pension
legislation of 1973 provided authority for
a 10 percent cost of living increase as
temporary relief. However, at the time of
passage, the colloquy on the Senate floor
between Senators HARTEE, HANSEN, and
myself pointed to a total commitment to
reexamine the entire pension system
early in the next session. It is my expec-
tation that a full-fledged examination of
the veterans pension system will be a
primary effort to the Veterans’ Affairs
Committee early next year.

While at first glance it may seem
logical to adopt the Finance Committee’s
proposal to disregard social security in-
creases in computing the veteran’s non-
service-connected pension, close scrutiny
reveals that such a proposal would not
solve the problem. It, too, would provide
only a plecemeal approach to a very com-
plex problem.

Second, while seeking to alleviate an
inequity, it would in fact, cause a further
inequity in the pension law. Veterans
with the same income would be classi-
fied differently for pension purposes.
While income from social security would
be disregarded in determining the pen-
sion for one veterans, another veteran
with an equal income from another
source would have his income counted
for pension purposes.

Third, the Veterans' Administration,
in consultation with the staff of the Vet-
erans’ Affairs Committee, has pointed out
that a “pass-through” provision would
be hard to administer. In an effort to
forestall any harsh effects caused by the
enactment of HR. 3153, an opinion by
the General Counsel of the VA submitted
to the general counsel of the Veterans’
Affairs Committee, has pointed out that
any increases in social security will not
be counted until January 1, 1975. There-
fore, the increases encompassed in this
bill will not affect our pensioners in the
next year. During 1974, the Congress will
have the time to seek a permanent solu-
tion to this problem.

Fourth, various veterans service orga-
nizations recommend that a “pass-
through” or “disregard” clause in social
security law will not serve the best in-
terests of all veterans.

Senator HarTKE's amendment recog-
nizes these problems and deletes the
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“pass-through” or “disregard” provisions
in the bill. After careful study and con-
sultation with him, I am convinced that
his amendment represents the best in-
terest of the veteran.

Mr. President, I believe that all vet-
erans legislation must be directed toward
the benefit of the veteran, and I am hope-
ful that logic, and not emotion, will con-
trol our thoughts as we consider the
Hartke amendment.

My duty, as the senior Republican on
the Veterans' Affairs Committee, is to
protect the best interests of the Ameri-
can veteran. With that thought in mind,
I urge my colleagues to support the
Hartke amendment, but with the full
realization that the Veterans’ Affairs
Committee, as well as the full Senate, is
charged with the duty of examining the
veterans pension system and seeking to
propose a final and equitable solution
to this perplexing problem which faces
the non-service-connected veteran.

While we all realize the need for
changes in the veterans’ pension law,
I am sure that views will differ on the
approaches to a solution. I am looking
forward to a forthright discussion of
these issues, and believe that exhaustive
hearings before the Veterans’ Affairs
Committee, with VA witnesses, service
organization spokesmen, and veterans
themselves, provides the best forum for
an in-depth examination of this prob-
lem. I am hopeful that Senators, them-
selves, will feel free to come before the
committee and propose fresh ideas and
approaches.

Finally, let me emphasize that our
veterans are not impressed with rhetoric
or shallow solutions that do not strike at
the heart of the problem. When their
incomes are cut, they expect action and
hard work on our part to find a solution.

The Finance Committee's proposal for
a “disregard” is admirable in motive and
intention, but I believe that a better solu-
tion can and will be worked out by wait-
ing on the Veterans' Affairs Committee
to examine thoroughly this problem. Sen-
ator HARTKE long ago committed himself
to seeking a solution, and I joined him,
Senator Hansen, the ranking minority
member, and other committee members
in a bipartisan effort to find an answer.
The committee will continue its efforts.

Therefore, Mr. President, I support the
Hartke amendment and urge my col-
leagues to do likewise.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment of the Senator from Indiana.

The amendment was agreed fo.

Mr. HARTKE. I thank the distin-
guished assistant majority leader for per-
mitting us to take this legislative ac-
tion at this time.

The PRESIDING OFFICER. The Sen-
ator from West Virgina is recognized.

Mr, ROBERT C. BYRD. Mr. President,
my amendment will amend the Social
Security Act by reducing from 60 to 55,
the age at which a woman may become
entitled to actuarially reduced widow's
insurance benefits themselves.

Throughout my entire congressional
career, I have consistently supported and
introduced legislation designed to pro-
vide more realistic social security bene-
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fits, and legislation designed to improve
and strengthen the structure, adminis-
tration, and financing of the social secu-
rity system.

Last fall, I introduced this measure as
an amendment to HR. 1, and it was
adopted by the Senate. Unfortunately,
the House conferees would not accept
this amendment and it, therefore, was
not included in the conference-reported
bill. I have also introduced this proposal
as a separate bill. 8. 2679 on November
9, 1973. While there were many improve-
ments and liberalizations contained in
H.R. 1, as finally enacted, I also hope
that the need for additional improve-
ments, such as would be effectuated by
my amendment, will now be more clearly
recognized by Members in both Houses of
Congress so that this proposal might re-
ceive expeditious consideration and en-
actment into law this session.

Beyond the 28 million citizens who are
already drawing social security benefits,
there are many widows between the ages
of 55 and 60 who, at this stage in their
lives, are unable to establish a new
career, or to reactivate an old one. It
is this group of widows that my amend-
ment is aimed at assisting.

Under the provision of my amendment
which will permit actuarially reduced
widows' insurance benefits to be received
at age b5, the Social Security Admin-
istration has estimated that approxi-
mately 310,000 widows may claim bene-
fits the first year, creating an initial
cost of about $600 million. But in the
long run, there would be no, or very lit-
tle, increased cost because it would
balance out.

In West Virginia, approximately 5,300
widows would become eligible for actu-
arially reduced benefits, if the age re-
quirement were lowered 60 to 55. The
increase in benefits for West Virginians
would be approximately $10 million.

I would like to cite several examples,
which have been computed by the actu-
arial experts of the Social Security Ad-
ministration which show how my
amendment will affect widows. These
examples include the 7 percent increase.

First. Widow A is 55 years old and her
husband had average monthly earnings
of $500 per month. Her reduced benefits
would be $175.40 per month.

Second. Widow B is 55 years old and
her husband had average monthly earn-
ings of $800 per month. Her reduced
benefits total $201.50 per month.

Third. Widow C is 55 years old and
her husband had average monthly earn-
ings of $800 per month. Her reduced
benefits total $222.80 per month.

This amendment, if adopted and en-
acted, will provide benefits for a group
of persons who need it most—widows who
are unable to work and who desperately
need these benefits, but who have been
unable to obtain them because of the
social security age requirement. In the
majority of cases, these widows’ hus-
bands had paid into the program for a
long time, and these are people who de-
serve to receive some type of benefits
Iow.

Mr. CURTIS. Mr. President, will the
distinguished Senator from West Vir-
ginia yield for a question or two?
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Mr. ROBERT C. BYRD, Yes.

Mr. CURTIS. As I understand, what
the Senator proposes relates to the bene-
fits for women.

Mr. ROBERT C. BYRD. Yes; for
widows.

Mr. CURTIS. Not all women?

Mr. ROBERT C. BYRD. No:
widows.

Mr. CURTIS. At the present time, if
the husband is the primary beneficiary,
and he dies, at what age do the benefits
start for the widow?

Mr. ROBERT C. BYRD. At age 62 for
full benefits; for actuarially reduced
benefits, at age 60.

Mr. CURTIS. What the Senator pro-
poses to do would change it to what?

Mr. ROBERT C. BYRD. The age at
which widows could receive actuarially
reduced benefits would be lowered from
the present age of 60 years to 55 years.

Mr. CURTIS. How many widows would
this proposal affect?

Mr. ROBERT C. BYRD. I understand
that it would affect about 310,000 widows,
who would claim benefits in the first
year.

Mr. CURTIS. If the Senator’s amend-
ment were accepted, all widows falling
in that age category could avail them-
selves of benefits?

Mr. ROBERT C. BYRD. They would
have the option of availing themselves
of benefits.

Mr. CURTIS. Suppose that a woman
had been a widow for many years, and
her deceased husband was not qualified
for a primary benefit, but she was work-
ing in her own right. Would she be able
to avail herself of the benefits proposed
by the Senator’s amendment?

Mr. ROBERT C. BYRD. Widows could
receive benefits only at age 62 on their
own employment record.

Mr. CURTIS. In other words, the Sen-
ator is proposing

Mr. ROBERT C. BYRD. This amend-
ment would not affect that category.

Mr. CURTIS. I understand: but the
Senator is proposing that a widow have
a preferential position over women who
must work and support themselves.

Mr. ROBERT C. BYRD. That is al-
ready the law. Under present law, a
widow whose husband was covered may
elect, at age 60, to take actuarially re-
duced benefits; whereas, a widow in the
other category cannot do so but must
wait until age 62. The former may have
no skills for the current labor market, be-
cause she has been a housewife over the
years. The latter is currently employed
in today’s labor market and possesses the
skills needed.

Mr. CURTIS. The Senator is widen-
ing the period from 2 years to 7?

Mr. ROBERT C. BYRD. My amend-
ment makes it possible for the widow
who, perhaps has long been a housewife
and out of touch with the skills required
for a job, and whose husband was in
covered employment, to elect to receive
actuarially reduced benefits 5 years
earlier than she can now receive such
benefits under present law.

Mr. CURTIS. The first full year's cost
will be $600 million.

Mr. ROBERT C. BYRD. The first full
year's cost is estimated at $600 million.

only
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Mr. CURTIS. Is it the Senator’s con-
tention that there would not be any addi-
tional cost?

Mr. ROBERT C. BYRD. It is my con-
tention that over the long run, the initial
cost would be almost washed out, be-
cause the widows who elected to take
benefits at age 556 would have to take a
reduced benefit below that which they
would otherwise receive if they waited
until they were 60. So, in the long run,
the initial cost would be made up by
balancing out—they would receive 15
years’ worth of benefits spread over 20
years, perhaps.

Mr. CURTIS. I am aware that, theo-
retically, that contention is made, but if
it were literally true, everyone could then
retire at 40 years of age at reduced bene-
fits, and it will cost the system nothing,

Mr. ROBERT C. BYRD. The law does
not allow everyone to retire at 40——

Mr. CURTIS. No, no; but if it does not
cost anything to give the reduced bene-
fits at a lower age and the Congress
chose to make it possible for someone
40 years of age to do it, it would not cost
them, if the Senator’s theory is correct.

Mr. ROBERT C. BYRD. Actuarially it
is supposed to balance out. I am not an
actuary. I suppose at age 40, an actuari-
ally reduced benefit would be down to
nothing.

Mr. CURTIS. I know it is, theoretically.
Does the Senator have an estimate of how
many of these widows might cease work-
ing and, thus, would be no longer paying
social security taxes into the fund?

Mr. ROBERT C. BYRD. I can only say
that I am advised by the Social Security
Administration there is a potential of
310,000 widows. How many of these are
working at the present and would not
elect to retire at age 55, I have no way of
knowing.

Mr. CURTIS. Does this amendment
have the support of the Department?

Mr. ROBERT C. BYRD. I cannot say
that it has the support of the Depart-
ment.

Mr. CURTTS. Does the Senator know
whether they are objecting to it?

Mr. ROBERT C. BYRD. I do not know
for a fact that they are objecting to it.
I cannot answer that question.

Mr. CURTIS. I thank the Senator
from West Virginia very much for his
courtesy in answering these questions. I
feel that amendments of this kind, ma-
terially lowering the retirement age,
should not be adopted by consent or by
a voice vote but that the Senate should
vote on them. I am afraid we do not have
sufficient Senators in the Chamber at
this moment for a rollcall—to second a
request for a rollcall vote, but I think
we should have one.

Mr. ROBERT C. BYRD. I agree with
the Senator. While I stated that I can-
not say as a matter of fact that the So-
cial Security Administration does not ap-
prove this amendment, I can only assume
that it does oppose it, because I think
the administration has opposed similar
amendments in the past. How strong that
opposition is, I have no way of knowing.
But I agree there should be a rollcall vote
on this. If I could get the unanimous con-
sent of the Senate, I should like to lay
this amendment temporarily aside and
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take up a second amendmenf, after
which I will have no additional amend-
ments.

Mr. HARTKE. Mr. President, will the
Senator from West Virginia yield for a
question or two on this amendment?

Mr. CURTIS. Could I ask unanimous
consent for a rollcall vote——

Mr. ROBERT C. BYRD. I would have
to object, but I hope that——

Mr. CURTIS. I would like to argue
about that, but if we can pass a law by
unanimous consent, why on earth can we
not have a rollcall vote by unanimous
consent?

Mr. ROBERT C. BYRD. I am willing
to discuss that with the Senator. I will
not argue with him on it. This business
of securing one-fifth of the Members
present to order a rolleall vote is a con-
stitutional inhibition and not mine,
but—

Mr. CURTIS. Would the Senator
yield if I might make a——

Mr. ROBERT C. BYRD. Yes.

Mr. CURTIS. Ask for a quorum call.

Mr. ROBERT C. BYRD. Would the
Senator allow us to proceed? We will get
a sufficient number of hands. If the Sen-
ator would yield, so that we could pro-
ceed with a little discussion with the Sen-
ator from Indiana, I believe, in the long
run, that will save time.

Mr. CURTIS. Does the Senator have
another amendment?

Mr. ROBERT C. BYRD. I was going to
ask unanimous consent that I could set
this amendment temporarily aside until
we have a sufficient number of Senators
in the Chamber to get the yeas and nays.

Mr. CURTIS. These ladies may be 60
years old by the time that happens.
[Laughter.]

Mr. ROBERT C. BYRD. I am sure
they will receive good encouragement
from the Senator’'s vote on this amend-
ment.

Mr. CURTIS. That is right.

Mr. ROBERT C. BYRD. Mr. President,
I ask for the yeas and nays on the pend-
ing amendment.

The yeas and nays were ordered.

Mr. CURTIS. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The second assistant legislative clerk
proceeded to call the roll.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROBERT C. BYRD. Mr. President,
I have called off the quorum, with the
understanding of the distinguished Sena-
tor from Illinois (Mr. PeErcY) that we
will protect the rights of the distin-
guished Senator from Nebraska (Mr.
CurTis) while he is talking on the tele-
phone; but I think that in the long run
this will save time because it will give
the Senator from Indiana (Mr. HARTKE)
an opportunity to make his statement.

I yield to the Senator from Indiana.

Mr., HARTEE. 1 thank the Senator
from West Virginia. I wanted to ask
the Senator, is not this amendment an
attempt to provide an opportunity for
widows to go ahead and retire at an
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earlier age than they have previously
been able to retire, in view of the fact
that they were forced to work beyond the
period of time, and that many of them
are not sick but are disabled, that is, in
the terminology of the social security
laws and who are, frankly, beyond their
physical capabilities to continue to act
and work.

Mr, ROBERT C. BYRD. The Senator is
correct. My amendment only goes to the
problem of widows. It gives them the op-
tion to retire at an earlier age than they
presently can refire, with the under-
standing that they will receive actuarially
reduced benefits if they do so choose to
retire at an earlier age.

Mr. HARTKE. All right. In the discus-
sion with the Senator from Nebraska
(Mr. CurTtis), which dealt with the ques-
tion, will it permit anyone to retire on
reduced benefits when, theoretically, that
might be true but the fact is, if one re-
tired at 40, he would not get anything
because, actuarially, it would not work
out that way to a great extent. The in-
dividual retiring at 55 would find that
his reduced benefits would be so substan-
tially less than he would get if he con-
tinued to work, that he will continue to
work, if he can. But under such circum-
stances, where the necessities would indi-
cate that they should or could retire, this
amendment provides an opportunity for
them. So, really, this is an opportunity
amendment and not a mandatory
amendment; is that not correct?

Mr. ROBERT C. BYRD, The able Sen-
ator from Indiana has stated the case
precisely, in support of the amendment.

Mr. President, now that the Senator
from Nebraska has returned to the
Chamber, may I say to him that I called
off the quorum with the understanding
of the distinguished Senator from Illi-
nois (Mr. Percy) that the rights of the
Senator from Nebraska (Mr. CurTIis)
would be fully protected and that we
would carry on this collogquy in the
meantime.

Mr, CURTIS. Mr. President, I am
seeking recognition in my own right now.

The PRESIDING OFFICER (Mr.
Bmen). The Senator from Nebraska is
recognized.

Mr. CURTIS. Mr. President, this
amendment sounds like it would not cost
anything. I do not think that is correct.
I also point out that it would be in-
equitable to enact. Are we to say to some
women who have had to work hard all
their lives that they cannot elect to
retire at a reduced benefit at age 55 but
that widows can? Some people who are
beneficiaries of social security need that
benefit very badly to live on. A larger
number need it. But not all beneficiaries
of social security are in dire need. This
amendment makes no such qualification.
A widow has an optional retirement at
55, but working women have no such
option.

There is a reason for permitting some
reduction in age for an optional retire-
ment, because when people get to a cer-
tain age, it is difficult for them to carry
on. That is why it is in the law that they
could have an option at 60. No evidence
has been presented that the same facts
prevail in reference to a widow at age 55.
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There is still another factor that
makes this expensive, and it is this:
Beginning not too many months from
now, our program for the aged, blind,
and disabled, which has been on a
matching basis, is going to be taken over
by the Federal Government. So those
people who have been on old age assist-
ance and have been getting a benefit
through the State, which was matched
by the Federal Government, are going
to receive a supplemental income pay-
ment. That supplemental income pay-
ment is to bring their income up fo a
certain amount. If a social security pay-
ment is low, their payment from the Fed-
eral Government for the supplemental
income will be larger. So someone can
elect to take a reduced social security
payment and thereby qualify for a
higher supplemental income payment
which is borne entirely by the Federal
Government. The proposition that this
would all be washed out because of the
actuarial considerations had some valid-
ity before the enactment of the law re-
lating to the supplemental income pro-
gram. It does not have that validity any
longer.

I submit, further, that I do not believe
it would be just to have more liberal pro-
visions for women who have not worked
under covered employment than women
who have had to work all their lives and
will have to work until they are of re-
tirement age.

I have had an opportunity to confer
with the representatives of the Depart-
ment of Health, Education, and Welfare,
and they are opposed to the amendment.

Mr. President, I yield the floor.

The PRESIDING OFFICER. The ques-
tion is on agreeing to the amendment.

Mr. ROBERT C. BYRD. Mr, President,
I have a question to ask the distinguished
Senator.

I recognize that under the present law,
there is an apparent discrimination in
favor of the widow and against the work=-
ing woman. That discrimination, I think,
covers a period of 2 years. At present,
the widow can elect to retire at age 60;
whereas, the other party cannot elect to
retire until age 62. So that is a built-in
diserimination, I suppose, that we have
had to accept all along.

Would the distinguished Senator be
willing to accept a modification of my
amendment which would provide that the
woman in the second category, to which
the Senator has been addressing him-
self, could elect to retire at age 60 rather
than at age 62?

Mr. CURTIS. I would not say that I
would oppose i, but I would certainly
oppose it as a floor amendment. These
matters are involved: The cost estimates
need to be explored. Also, I doubt very
much whether many Senators are aware
of the supplemental income provision
which is going to be available to all
adults when they are 65—those who hap-
pen to need it. I think the picture has
changed entirely since then. While I
would not at all take the position that I
am not in favor of some further liberal-
ization for all women, including those
who must work all the time, I think it
should be done by committee action.
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Mr. ROBERT C. BYRD. Mr. President,
I think the Senator's argument has a
great deal of merit. By unanimous con-
sent, I would like to modify my amend-
ment to allow men and women to retire
with actuarially reduced benefits at age
60, rather than at age 62, as at present,
retaining the language in the amend-
ment I have offered, which would allow
widows to retire at age 55.

Mr. CURTIS. Mr. President, a parlia-
mentary inquiry.

The PRESIDING OFFICER. The Sen-
ator will state it.

Mr. CURTIS. The yeas and nays have
been ordered. Can such modification be
made?

The PRESIDING OFFICER. Only by
unanimous consent.

Mr. CURTIS. I am constrained to
object, not because I would throw a
difficulty into the procedure; but I do
not believe that these moves should be
made without being considered by a com=
mittee and the commitiee bringing in a
recommendation. Therefore, I object.

The PRESIDING OFFICER. Objection
is heard.

Mr. ROBERT C. BYRD. Mr. President,
I can, of course, offer an amendment to
my own amendment. Am I correct?

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. ROBERT C. BYRD. In the past,
on a number of occasions, the Senate
has adopted an amendment I have of-
fered reducing the age from 62 to 60,
with actuarially reduced benefits, for
both men and women.

I am torn between two emotions, as to
whether or not to proceed accordingly
to try to amend my own amendment,
which I have a right to do. I realize that
if I do, the Senator may wish to talk for
& while on that amendment. I do not
know what his ineclination would be.

I also realize that my amendment re-
ducing the age from 62 to 60 has been
offered by me at least four, five, or six
times and has been adopted in the Sen-
ate, over a period of several years, and
it has never gotten through the con-
ference with the other body.

Last year, I offered the amendment
to lower the age for widows to 50, and
at the suggestion of the distinguished
senior Senator from Kentucky at that
time, Mr. CooreEr, I agreed to modify
my amendment to make it age 55, rather
than 50. So I would assume that my
amendment might have a better chance
of surviving in conference if I stayed
with the amendment I have offered to-
day, rather than attempting to expand
it at this point to include other groups.
fial:n a loaf would be better than no loaf
a 5

I say again that I think the Senator’s
suggestion has a great deal of merit,
that other women should also have some
option. But I will not attempt to amend
my amendment on this occasion. I will
let the amendment stand, and I hope
that the Senate will agree to the amend-
ment.

May I ask the Senator if he would
allow me to do this? I have one other
amendment. I would like to ask unani-
mous consent, and I will ask unanimous
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consent, and the Senator may object if
he wishes, that the pending amendment
be temporarily laid aside and that I pro-
ceed with the second amendment, dis-
cuss it, request the yeas and nays on it,
have the yeas and nays ordered, and
11:;31&;: have the two votes occur back to
ack.

The PRESIDING OFFICER. Is there
objection?

Mr. CURTIS. Mr. President, reserving
the right to object, and I do not know
that I will object, in the interest of or-
derly procedure I would like to be in-
formed what the second amendment is
about.

Mr. ROBERT C. BYRD. Yes, I think
the Senator is entitled to know that.

I do not know how Lyndon Johnson,
when he was majority leader, used to be
able to carry so many papers around
in all of his pockets and in both of his
arms and be able to avoid losing them.
Apparently I am not doing too well at
it myself.

Mr, President, this is not a printed
amendment. I shall state to the Senators
what it would do.

Mr. President, this amendment would
amend the social security law by allow-
ing social security recipients to earn up
to $3,000 a year without being penalized.
The Senator is familiar with the sub-
ject matter. 4

If the Senator has no objection, I
could offer it and then discuss it. If he
would prefer to wait for a vote until
after the prior amendment, that is all
right with me.

Mr. CURTIS. I would have no objec-
tion to such a procedure, I think it might
even be true that it would be helpful to
Members of the Senate—at this point
I am not willing to agree to a general
limitation of time, but if the Senator
wishes to suggest a time for the votes,
that is all right with me, too.

Mr. ROBERT C. BYRD. Mr. Presi-
dent, could I get the Senator’s consent
to proceed with the vote on the pending
amendment and immediately thereafter
I then be recognized to call up this sec-
ond amendment?

Mr. CURTIS. Yes, either that or dis-
cuss the second one.

Mr. ROBERT C. BYRD. Discuss it
now, and then go to a vote on both
amendments?

Mr. CURTIS. I have no objection.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROBERT C. BYRD. Mr. Presi-
dent, I send the amendment to the desk
and ask that the Clerk state it.

The PRESIDING OFFICER. Without
objection, the pending amendment will
be temporarily laid aside.

The clerk will state the
amendment.

The legislative clerk proceeded to read
the amendment.

Mr. ROBERT C. BYRD. Mr. Presi-
dent, I ask unanimous consent that fur-
ther reading of the amendment be dis-
pensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered; and, without
objection, the amendment will be
printed in the REecorbp.

second
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The amendment, ordered to be printed
in the Recorp, is as follows:

At the end of part A of title I of the bill,
insert the following new section:

LIBERALIZATION OF EARNING TEST

Sec, 111A. (a) Paragraphs (1), (3), and
(4) (B) of section 203(f), and paragraph (1)
(A) of section 203(h), of the Social Security
Act are each amended by striking out “$175"
and inserting in lieu thereof "“‘$250".

(b) The amendments made by subsection
{a) shall apply with respect to taxable years
beginning after December 31, 1873.

(c) Section 202 of Public Law 93-66 is
hereby repealed.

Mr. ROBERT C. BYRD. Mr. President,
my amendment would amend the social
security law by allowing social security
beneficiaries to earn up to $3,000 per year
without being penalized by loss of bene-
fits. Under existing social security law,
beneficiaries are allowed to earn up to
$2,100 per year before being penalized
with loss of earnings, and on January 1,
1974, this limitation will be increased
to $2,400.

Presently, if a beneficiary earns over
$2,100, he is penalized $1 for every $2
that he earns and he loses benefits in this
amount—a grossy unfair procedure
which inures against those who can least
afford it.

This limitation penalizes the wrong
persons. Commonsense would indicate
that. Citizens who have been working
all their lives and contributing to the
system during this working period from
their hard earned salaries should not,
at this point in their lives, be penalized
for working.

Mr. President, at the present time the

maximum social security benefits are
$266 per month for a man who reached
age 65 in 1973 and had maximum earn-
ings through 1972, and many persons

need additional funds, above that
amount, to sustain themselves. Surely,
they should not be penalized for having
the incentive to go out to earn the extra
money needed.

Under present law, beneficlaries who
reach age T2 receive their full benefits
without regard to any earnings limita-
tion. I do not understand why they
should be penalized between the ages of
70 and 72.
~ Another glaring inequity in the earn-
ings test application is that in deter-
mining whether the earnings limitation
has been exceeded, only “wages” and “net
earnings from self employment” are con-
sidered—whether or not such wages or
earnings are derived from employment
covered by the Social Security Act. In-
come which is neither wages nor net
earnings from self-employment is not
counted. Thus, persons who are wealthy
or have private investments, and who re-
ceive income from interest, dividends and
rentals from real estate or any amount of
income from pensions or annuities may
do so without having any reductions in
OASDI benefits. "

Mr. President, when this retirement
test was put into law, in 1935, there
might have been valid reasons for dis-
couraging older workers from working
past an arbitrary retirement age. This
was during the depression years when
it was necessary to increase job oppor-
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tunities for younger workers. However
today’s high economy does not need such
restrictive measures. By keeping these
older persons from working, we are in
effect, depriving this country of valuable
skills and produetivity.

Also, the Federal Government has been
engaged in a campaign within the past
5 years to prohibit and to discourage the
discrimination against workers because
of age, and to encourage the hiring and
retention of older workers.

The income limitation test diserimi-
nates against those individuals who can
afford it least—those who must work
to supplement their benefits. When we
consider that the average social security
benefit which is received at this time
is approximately $2,000 per year, it is
obvious that many individuals have to
work. This provision causes a great deal
of hardship in cases where the individual
has need for more income than social se-
curity benefits can provide. That is why
I propose to increase this limitation to
$3,000 per year.

Mr. President, these people should not
be penalized; rather they should be com-
mended for the desire to go out and con-
tinue to work for themselves and con-
tribute to the upbuilding of their com-
munities and the Nation itself.

Mr. President, I think that about sums
itup.

Mr. FANNIN. Mr. President, the Sen-
ator has a very meritorious amendment.
Similar amendments have been consid-
ered over the years and in recent months
have been discussed in the committee.
But the consideration involved has been
the barrier.

As T understand the amount involved
would be in the neighborhood of $600 mil-
lion.

Mr. ROBERT C. BYRD. About $800
million, I am told.

Mr. FANNIN. $800 million?

Mr. ROBERT C. BYRD. Yes.

Mr. FANNIN. That is the limiting
factor as to whether or not we can take
a jump of that magnitude, with the
budget that is now certainly above what
was anticipated, and creating the further
problem that if we do not know exactly
what it is to be, the problem could be
greafer.

I ask the Senator if he has any method
of financing this additional amount that
would be involved?

Mr. ROBERT C. BYRD. I do not pro-
vide for the financing of the additional
cost in this amendment.

Mr. FANNIN. But the cost would be in
the neighborhood of $800 million?

Bgr. ROBERT C. BYRD. That is cor-
rect.

Mr. CURTIS. Mr. President, would
the distinguished Senator advise us what
the cost of the proposal would be, the
yearly cost?

Mr. ROBERT C. BYRD. About $800
million, I am advised.

Mr. CURTIS. That would be recurring
every year?

Mr, ROBERT C. BYRD. The Senator
is correct.

Mr. CURTIS. Does the Senator pro-
vide any financing?

Mr. ROBERT C. BYRD. I do not in
this amendment.
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Mr. CURTIS. Is the Senator aware
that the goal that the committee adhered
to for many years was to have at least
1 year's reserve in the trust fund, and
that is down now to 70 percent a year?

Mr. ROBERT C. BYRD. I am sure the
Senator is correct in his statement.

Mr. CURTIS. Mr. President, I again
remind the Senate that this is one of
the dangers of these proposals on the
floor. Here we are increasing benefits by
almost $1 billion with no provision to
pay for it. It would further deplete the
reserve which is down now to less than
a year.

I thank the Senator for yielding.

Mr. ROBERT C. BYRD. Mr. President,
I think the record should show that it is
quite traditional around here to add
these social security amendments on the
floor without accompanying them at the
time with a self-financing provision.

Mr. CURTIS. Not so on the part of the
Committee on Finance.

Mr. ROBERT C. BYRD. I agree with
the Senator. I am not a member of that
distinguished committee.

Mr. CURTIS. That is why I believe
the Senator should take all these amend-
ments to the committee and convince
the committee. They are not hard to
convince,

Mr. ROBERT C. BYRD. I agree. What
I said is not true on the part of the Com-
mittee on Finance, but it is true, I think,
on the part of most Senators who are
not on the Committee on Finance, as I
am not, and who come to the floor with
what they consider meritorious amend-
ments. Ordinarily, they are not required
to crank into those amendments a self-
financing provision.

I am not stepping beyond the limits
today. The cost would be 0.15 of 1 percent
of payroll, and although it does not sound
like a great deal, it amounts in totality
to a considerable amount of money. But
this is something the conferees ordi-
narily, in regard to many amendments,
work out in conference, as to the financ-
ing aspect.

Mr. CURTIS. The conferees have no
authority to impose a tax that is neither
in the House version nor the Senate
version.

Mr. ROBERT C. BYRD. I think the
Senator does not want to crucify me on
that cross at this point. Senators from
time to time, and I included, have offered
amendments on the floor of the Senate
without including self-financing provi-
sions. I am not a member of the Com-
mittee on Finance.

Mr. CURTIS. It is not the Senator who
is being crucified in this matter, but
the poor kids, the poor people working,
who are 20 and 30 years of age. They are
having the stability of the social security
system eroded.

Mr. ROBERT C. BYRD. I am certainly
not in favor of undermining the social
security trust fund, but when we talk
about those people who are 20 and 30
years of age, I can remember a time in
this country when there was no social
security program, and all that the old
folks could do when they could no longer
work was stand at the gates of their
children with their hats in their hands
or go over the hill to the poorhouse. It
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did not only constitute a problem for the
parents; it was also an additional burden
on those young people 20 and 30 years of
age who were trying to rear families and
for whom the burden of taking care of a
parent was a burden which was just eco-
nomically unbearable. The social security
program relieved the young people of
that burden.

So there are two or three things to be
said when we start talking about people
in .this country who are 30 or 40 years
of age. The social security program has
also benefited them because it has aided
in the care of their parents who other-
wise would be a burden on them.

1 recognize that the Senator raises a
valid point about the additional cost of
this amendment and no provision for
financing that cost, but Senators have
done this before on the floor. It is a valid
point to be raised, but this has been done
before. Many Senators who are not on
the Finance Committee who have offered
amendments increasing the cost have
not included in their amendments means
for financing the cost.

Mr. AIKEN, Mr. President, will the
Senator yield?

Mr. ROBERT C. BYRD. I yield.

Mr. ATEEN. Suppose the beneficiary
would receive Federal payments of $3,-
000 and earned $3,000 more. How much
of that would be subject to income tax?

Mr. ROBERT C. BYRD. Would the
Senator restate the question?

Mr. AIKEN. Suppose the beneficiary's
income from Federal payments is $3.000
and he earns $3,000 more, as proposed by
the Senator from West Virginia. How
much of that would be liable to income
tax?

Mr. ROBERT C. BYRD. I am advised
that it would be very, very little.

Mr, ATEEN. It would be very liitle, I
am sure.

Mr. ROBERT C. BYRD. Yes.

Mr. ATIKEN. But suppose he is 70 years
old and he gets $3,000 in Federal pay-
ments and he is a retired doctor or den-
tist or lawyer and earns $8,000 more,
making a total income of $11,000. He
would be subject to income tax on what
part of that?

Mr. ROBERT C. BYRD. I am adyvised
he would be subject to none on the $3,-
000 in social security benefits and the
first $3,000 of earnings would not be sub-
ject to tax.

Mr. ATKEN. But if he earned——

Mr. ROBERT C, BYRD. An additional
$5,000?

Mr. AIKEN. Say $9,000; that would
make $12,000 in all. He would pay an in-
come tax on how much of that?

Mr. ROBERT C. BYRD. I am advised
that in the hypothetical case, he would
pay it on about $6,000.

Mr. ATKEN. He would pay how much?

Mr. ROBERT C. BYRD. He would pay
a tax on not more than about $6,000.

Mr. ATEEN. Not more than $6,000. So
$6,000 would be deductible. I am as-
suming he would be single.

I was just wondering, with this addi-
tional cost that has been estimated,
whether there would be any recompense
from income tax receipts.

Mr. ROBERT C. BYRD. To some de-
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gree. Not a considerable degree. I am not
prepared to be precise.

Mr. AIKEN. I am not, either. If I were,
I would not ask the question.

Mr. CURTIS. Social security benefits
are not taxable.

Mr. ROBERT C. BYRD. The social se-
curity benefit itself, as the distinguished
ranking minority member of the commit-
tee has said, is not taxable; but after
he has used his personal exemptions and
standard deductions, there would then
begin to be an income tax for him, as for
anyone else.

Mr. ATKEN. I think that answers it as
closely as we can get it.

Mr. ROBERT C. BYRD. I thank the
Senator for his guestion.

Mr. President, would the Senator like
to go to a vole now?

Mr. TOWER. Mr. President, will the
Senator yield?

Mr. ROBERT C. BYRD. I yield.

Mr. TOWER. I would like to rise in
support of the amendment offered by
the Senator from West Virginia. It is
similar, except in one respect, to an
amendment I introduced in behalf of
myself, and Senators DoMINICK, COOK,
EAsTLAND, PASTORE, and YOUNG.

Mr. President, I ask unanimous con-
sent that Senators BarTLETT, BUCKLEY,
and DoLe be added as cosponsors of my
Amendment No. 639.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. TOWER. Mr. President, what I
would like to do is make a few remarks
which I think address themselves pri-
marily to my amendment, but which I
think are applicable to the amendment
of the Senator from West Virginia, and
at the end of that see if the Senator
from West Virginia would support an
amendment to his amendment.

Mr. ROBERT C. BYRD. Very well.

Mr. TOWER. Mr. President, this
amendment would increase the retire-
ment test under social security from
$2,400 to $3,000 and reduce the age of
applicability under the test from age 72
to 70. The issue has been debated pre-
viously in the Congress and if my memory
serves me correctly, the Senate has on
two ocecasions recenfly approved the
$3,000 level.

Mr. President, there is not one specific
issue concerning social security legisla-
tion that is considered more important by
my constituents than improvements in
the social security earnings ceiling or
reiirement test. Every day my office re-
ceives correspondence from Texans com-
plaining about the current provisions in
the law and asking what could possibly
be the rationale for the continuation of
this test and the policy behind it. Quite
franklr T Yaye no answer to these in-
quiries ci.ept to say that I intend to
continue my efforts to liberalize the re-
tirement test.

At a time when the gerontologists have
made it more than clear that continued
productive work by our senior citizens
is directly related to continued good
health, there is no rational basis for
this type of provision in the law. More-
over, at the same time that we are pe-
nalizing senior citizens from continuing
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or regaining a position in the work force,
there are Federal grant-in-aid programs
that call for increased employment op-
portunities for senior citizens. This is
an inconsistent Federal policy that re-
quires reform.

I strongly believe that Americans who
have contributed to the social security
trust fund have a vested right to bene-
fits commensurate to such contributions.
This right becomes vested upon the mak-
ing of confributions over a minimum
eligibility period and the Government
should not have the power to withhold
such benefits because the individual is
still engaged in gainful employment.
Such criteria is totally unrelated to the
contribution made.

I recognize that improvements have
been made in recent years. The ceiling
has been increased from $1,680 fo $2,-
400, an automatic increase provision
geared to the consumer price index has
been enacted, and no longer can an indi-
vidual lose a full dollar in benefits for
every dollar he earns. Further liberali-
zations need to be made and the amend-
ment I now offer is similar in substance
to proposals the Senate has approved in
the past.

Furthermore, reducing the age of ap-
plicability from 72 to 70 is not a new
approach since up until 1954 the cutoff
date was T5.

Mr. President, let me remind the Sen-
ate that I am not calling for the elimi-
nation of the test. If it were the prac-
tical thing to do, from both a fiscal and
political standpeoint, I might so move.
The amendment is instead the most feas-
ible approach available to obfain some
equity for our senior citizens. We all
realize that infilation hurts those the most
that are living on fixed income; because
millions of senior citizens live primar-
ily on social security benefits many of
them supplement these payments with
part-time work, ranging from a few
hours of work a week to 30 to 40 hours.
This type of activity should not be dis-
couraged.

Mr. President, at this time I ask unani-
mous consent to have inserted in the
REecorp an editorial from the June 18
edition of the Dallas Times Herald en-
dorsing this proposal.

There being no objection, the editorial
was ordered to be printed in the Recorbp,
as follows:

ATTACK ON AN INJUSTICE

Not for the first time, we rise to the support
of an effort to let Soclal Securlty recipients
earn more money without forfeiting any of
their benefits. The current ceiling on outside
income a recipient can draw without penalty
is $2,100. SBen. John Tower thinks it ought
to be $3,000 and has offered a bill to that
effect. Under the Tower bill, moreover, the
reciplent would escape altogether from that
ceillng at age 70, Instead of the present 72,

To us, the earnings test seems one of the
really outragecus aspects of Social Security.
The principle behind the thing is awry. If a
man contributes for all his working life to
Social Security, then he is entitled to Soclal
Becurity benefits. Period.

It is for actuarial reasons that the vVery low
earnings ceiling obtains. But that is insufi-
clent justification, since the powers that be
have seen fit to make Scclal Security com-

pulsory. If we have no more cholce about
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joining than a steer has about journeying to
the stockyards, then we have a right to ex-
pect that as few penalties as possible should
attach to membership.

The £2,100 earnings celling—which, admit-
tedly, is better than the pre-1873 ceiling of
$1,680—1s one of the tangible penalties. What
it amounts to is a real disincentive to work
beyond retirement age. One had thought
that if an American wanted to make some
extra cash if was not only his God-given
right, but a boon to himself, his family, and
his neighbors. We still think it is all of that,
and no amount of flim-flammery about ac-
tuarial considerations can make it otherwise.

Ideally, no earnings test ought to be in
the Social Security law at all, As the law was
originally written, in 1935, there wasn't one.
Still, Congress seems to buy the argument
that, to some extent at least, Social Security
is a contract to quit work. Tower's present
cbjective seems about the most that can
realistically be achieved, and we heartily
endorse 1t.

Mr. TOWER. Mr. President, I wonder
if the Senator from West Virginia would
consider accepting an amendment, if he
has a copy of my amendment 639 there,
starting at the bottom line, line 8, to at-
tempt to provide for the reduction of
age from 72 to 70?

Mr. ROBERT C. BYRD. Mr. President,
I think the suggested modification is a
very good one. I would accept it. I do not
know what the Senate will want to do.
However, I would be glad to accept the
modification.

The PRESIDING OFFICER. Would
the Senator please send the modification
to the desk?

Mr, CURTIS. Mr. President, has the
yeas and nays been ordered?

The PRESIDING OFFICER. The yeas
and nays have not been ordered on this
amendment.

The amendment is so modified. Would
the Senator please send the modification
to the desk?

The modification is as follows:

(b) (1) Subsections (c¢) (1), (d) (1), (f) (1),
and (]) of section 203 of the Social Becurity
Act are each amended by striking out “sev-
enty-two” and inserting In lleu thereof “sev-
enty”.

(2) Subsection (h)(1)(A) of such section
203 is amended by striking out “the age of
72" and “age 72” and inserting in lieu thereof
in each instance “age 70".

(3) The heading of subsectlon (]) of such
section 203 is amended by striking out “Sev-
enty-two" and inserting in lleu thereof “Sev-
enty”.

(c) The amendments made by the preced-
ing provisions of this Act shall apply only
with respect to taxable years beginning after
December 31, 1973,

Mr. CURTIS. Mr. President, I would
like to ask the sponsor of the amendment
what the cost will be to lower that from
the age of 72 to the age of 70.

Mr. TOWER. The estimate is around
$150 million the first year.

Mr. CURTIS. How much thereafter?

Mr. TOWER. And that approximate
amount in subsequent years.

Mr. CURTIS. And what is the cost of
raising the present $2,400 to $3,0007?

Mr. TOWER. Approximately $600
million.

Mr. CURTIS. Is there a provision in
the amendment of the distinguished Sen-
ator from West Virginia, which has now
been modified, for any increased taxes?
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Mr. TOWER. There is no such provi-
sion. As a matter of fact, I think this has
been covered in collogquy with the Sena-
tor from Nebraska.

Mr. CURTIS. But, of course, the bid
has gone up since then. At that time we
were talking about a proposal for $800
million. We have now added $150 mil-
lion to that and other $600 million. That
totals about $1.5 billion.

Mr. TOWER. No. We calculate that the
cost of the amendment of the Senator
from West Virginia prior to this amend-
ment would be about $600 million, and
my amendment would add about $150
million.

Mr. CURTIS. But the Senator has two
amendments. He wants a vote on them
back to back. They will cost $1.5 billlon
with no provision to recover a dime for
the social security fund.

I am not quarreling with any Senator
for his feeling that the work test ought
to go to $3,000. I am not quarreling with
any Senator who feels that the age of
72 as being the time when they can earn
all they want should go to age 70. How-
ever, I am opposed to doing it on the
floor because if the committee could do
it, it could call in actuaries and experts
and find out the cost. We could protect
the social security fund.

It used to be that the fund had a siz-
able amount of money in it, enough to
last for several years. Then under the
premise followed by the Finance Com-
mittee, we determined that we ought to
have at least a year. We may come to
the time when the social security taxes
coming in will drop down. If that hap-
pens, more people will take retirement
and the outgo will increase. We have
already dipped below the 1-year reserve.
We are down to 70 percent of a year.
And here on the Senate floor we have
two amendments calling for an expendi-
ture of more than $1.5 billion with no
provision to recover the money for the
fund.

There might be a very good reason for
changing the age from 72 to 73 as being
the age when people eould earn all they
wanted. However, because I am interested
in the soundness and the stability of
the system, I think it ought to be done
in committe and not on the floor of the
Senate.

There is another question that I think
should be answered. It is already writ-
ten into the law that the work test goes
up automatically. It is $2,400 now. By
1975, it will be $2,520. By 1976, it will
be $2,640. By 1977, it will be $2,880.

I wonder if the authors of the amend-
ment are repealing this built-in increase
of earnings or if they are proposing that
we start at $3,000 and that then in the
years ahead the escalator clause built in
the law should take effect. If that is
the case, we ought at least to know what
the figures are for the escalation and the
cost of it.

Mr. President, T am not being fooled. I
have no hope of winning on these rolleall
votes., However, if I were not concerned
about the financial stability of our social
security fund, I would not raise these
points.

I think the time has come when we
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should return to the prineciple that if
we increase social security benefits, we
should increase the tax.

I do not think that any other course
is a responsible course for the U.8. Sen-
ate to follow.

Mr. President, there is a lot to be said
about social security financing. The
Finance Committee itself has not done
too well on that. The last two raises or
so have been financed by taxing a part
of the people only. There was a time
when if we increased social security
benefits, we raised the rate. The rate
was raised and also the wage base. They
both carried part of the load.

That was not a political thing to do.
If we refrain from raising the rate and
raise the base from $10,000 to $12,000 or
from $12,000 to $14,000, then the politi-
cians could go home and say to every-
body who makes less than $10,000: “We
have raised your social security under a
scheme in which there will be no increase
in your social security taxes.”

I do not believe that all of these added
costs should be raised by increasing the
rate. However, I do say that part of it
should be.

If we believe in our social security sys-
tem, if we believe that increases in bene-
fits are sound and justified, let us have
the courage to say so and to say that
it will increase the tax rate so much.

Mr, President, I want the record clear,
I voice no criticism of anyone who feels
that benefits should be raised, that rates
should be lowered, and that beneficiaries
should be allowed to earn more. I do say
that should not be done on the floor of
the Senate—not to protect the pride of
position of the Finance Committee, but
merely so that the cost could be explored,
so that we could add up all of the pro-
posals for increases, see what they do to
our system, and then try to work out a
method of financing.

Mr. President, I have no hopes of
winning on this rollcall. I yield the floor.

Mr. TOWER. Mr. President, I recognize
the cost of this amendment and, as one
who is very concerned with the increasing
burden which the social security system
is having on lower- and middle-income
people, that there is a definite need for
the Congress to act with a sense of re-
straint on the pending measure. Never-
theless, this is the type of argument that
is more appropriately raised against some
of the other amendments to the bill, such
as the amendment we approved yester-
day on prescription drugs. While that
amendment and others we will consider
have merit, they are measures to expand
an already threatened actuarial system.

On the other hand, the amendment I
offer is not as vulnerable to such attack.
This is so because the liberalization of re-
tirement test is not really an action to
expand the system as such; the retire-
ment test is nothing more than a penalty
provision—penalizing Americans for
staying in the work force—penalizing
Americans who already have a vested
interest in retirement benefits. This can-
not be said in the case of expanding
eligibility in either the cash benefits area
or medicare.
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Mr. President, I have talked with a
number of elderly people in my State. I
will not say this is true for the majority
of them, but a substantial minority of
the elderly people feel that increasing
the allowable income under the retire-
ment test is actually more important to
them than an increase in social security
benefits themselves. So I hope the Senate
will look favorably on the amendment
offered by the Senator from West Vir-
ginia, as amended, and will adopt it.

Mr. PERCY. Mr. President, will the
Senator yield for a question?

Mr. TOWER. I yield to the Senator
from Illinois.

Mr. PERCY. I would like to address
this question either to the distinguished
Senator from West Virginia, the author
of the amendment, or the distinguished
Senator from Texas:

Even though the cost of this amend-
ment has been outlined as some $800 mil-
lion, plus $150 million because of lower-
ing the age of applicability as suggested
by the Senator from Texas, is it not true
that if people are living below the pov-
erty line, they then are eligible to apply
for public assistance, and that these
costs come out of the same pocket—the
taxpayer's—in the long run? And is it not
true, then, that it would be much more
dignified for those people who have
worked all their lives, or who are widows
or spouses, of men who worked all their
lives, to have assistance in the form of
an increase in the earnings limitation
under social security, rather than being
forced to go the degrading route—which
many of them refuse to do—of the wel-
fare check?

Mr, TOWER. The Senator from Illinois
is certainly correct. And as an added note
to that, the gerontologists tell us that
elderly people who are engaged in work
are more likely to maintain good health.
In that my mother is one of the healthi-
est women of her age I have ever seen,
and has never stopped working, I think
I can give first-hand attestation to that.
I think it is a verity, and could be con-
sidered as something that might conceiv-
ably offset the additional cost to the Gov-
ernment, the fact that people who are
engaged in employment, working at some
constructive pursuit, are more likely to
be in good health than those simply sit-
ting around and not having that
opportunity.

Mr. PERCY. I thank the distinguished
Senator for his comment, and would sim-
ply like to state, as the ranking Repub-
lican member of the Senate Select Com-
mittee on Nutrition and Human Needs,
that we have found a great many of the
elderly who are malnourished. They are
eligible for Federal assistance for hos-
pital and medical costs, but the doctors
tell us that one of the best ways to keep
a person healthy later in life is for him
to have adequate nufrition.

Mr. TOWER. That is right.

Mr. PERCY. It is only when they do
not have adequate nutrition, many times,
that they become sickly and weak, and
must resort to expensive medical care.

It is perfectly all right for them to get
their medical costs out of one hand, but
we are reluctant to give the cost of pre-
ventive medicine—of adequate nutri-
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tion—out of the other, when it all comes
from the same source anyway.

We have had many people testify be-
fore the committee that they will not go
the degrading route of asking for public
assistance, they simply make do with less
resources; but, when you have fixed in-
comes and a constant increase in fixed
costs, there is no place to make up the
difference except in the flexible items
such as food costs.

I think it is well for us to recognize
that one cannot live on $2,400 a year,
and that to take away a part of social
security after a retired person earns that
much, to me, is penny wise and pound
foolish. I do not believe these are real,
net costs. They may be gross costs, but
not net costs, and for that reason I firmly
support the principle of the amendment
of the Senator from West Virginia, as
modified by the Senator from Texas.

Mr. TOWER. I thank my colleague
from Illinois, and would simply say I be-
lieve his logic is unassailable, and that
it has contributed a great deal to this
debate.

Mr. THURMOND. Mr. President, on
October 30 of this year, I introduced
S. 2637, a bill which would completely
eliminate from title II of the Social
Security Act the limitation upon the
amount of outside income which an in-
dividual may earn while receiving social
security benefits.

As the law now stands, social security
beneficiaries under the age of 72 have
their benefits reduced by $1 for every $2
they earn in excess of $2,100 per year.
This is the so-called retirement test or
earnings test.

Mr. President, the reasons which moti-
vated the institution of this test in 1935
are not valid today. The policy of dis-
couraging older workers from working
past the arbitrary retirement age of 65
originated during the depression when
it was necessary to increase job oppor-
tunities for younger workers. Such a
restrictive measure is totally unnecessary
in today’s high-employment economy.

There can be no doubt as to the nat-
ural impact of this limitation. Many
older persons are pressured into not
working for fear of losing their benefits.
As a resultf of this, a vast pool of valuable
skills acquired through years and years
of hard, honest work are totally lost to
our country.

Mr. President, such a limitation flies
in the face of a fact widely accepted by
the Federal Government, gerontologists,
and others concerned with the health of
the elderly. That fact is that the hiring
and retention of older workers in all
aspects of the economy is very “good
medicine” for the elderly. It should be
encouraged in every way possible, and
removing this limitation is one way to
do precisely that.

In my opinion, this aspect of the social
security program is illogical and inequi-
table. Income from investments is not
counted in determining whether bene-
fits shall be reduced. Thus, a rich man
who has thousands of dollars in divi-
dends and interest coming in every year
can sit back and collect his full check
every month. On the other hand, the
poor man who never had the time, much
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less the money, to enter the world of in-
vestments, and who might need to con-
tinue working as a matter of economic
survival for himself and his family, can-
not work without being subject to this
penalty. This is simply not right.

Mr. President, I still believe that the
earned income limitation should be com-
pletely removed from the social security
laws. However, I also realize, as a prac-
tical matter, that the Senate is not
likely to take this action today. Under
the present structure of the social secu-
rity laws, such action would simply be
too expensive. Nevertheless, I am com-
mitted to the principle that barriers to
work should be removed, and thus it is
my pleasure to endorse, and to join as a
cosponsor of, the Robert Byrd amend-
ment to accomplish this purpose.

I might say, Mr. President, that I have
previously joined the Senator from
Texas (Mr. TowEeR) on an amendment
similar to this one of Senator RoserT C.
BYRD.

The amendment is a step in the right
direction and I urge all my colleagues to
join in this effort to bring this mean-
ir;gful reform to the social security sys-

m.

Mr. BUCKLEY. Mr, President, I sub-
scribe wholeheartdly to the reasoning
both of the Senator from Texas (Mr.
Tower) and the Senator from South
Caroling (Mr. THURMOND). As a matter
of fact, I had drafted and was prepared
to offer an amendment to the Tower
amendment that would have had the ef-
fect of gradually scaling down the age
limit and increasing the ceiling on earn-
ings, to the end that by 1980 there would
be no restrictions whatever on the abil-
ity of social security recipients to con-
tinue to earn what they were capable of
earning.

I believe the present system is arbi-
trary. I believe it is unfair. I believe it
is destructive of the best interests of the
aged.

I am, however, very much taken by
the force of the arguments advanced by
the Senator from Nebraska (Mr. CURTIS).
We cannot operate in a fiscal vacuum.
I share his concern over the possibility
that we may bankrupt the social security
system. I, therefore, will not offer my
amendment No. 734. Although I will vote
for the Tower amendment as signaling
the direction in which we should move.
I would like to take this occasion, Mr.
President, to urge the Finance Commit-
tee to consider how best we can phase
our way out of these restrictions in a
minimum amount of time and with ade-
quate financing.

I declare now that I will introduce my
amendment in the form of a bill, inde-
pendently of this debate, and will ask
that it be considered seriously by the
committee.

Another aspect that concerns me, and
is relevant to the financing of social se-
curity, has to do with how one should
treat social security income and how one
should treat earned income.

I believe that if we were to consider
classifying social security income as tax-.
able while providing for an exemption
equal to the higher amount of the social
security receipts, or the personal income
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tax exemption that is provided in the
Internal Revenue Code; if we were to do
that, then every dollar earned by the el-
derly over and above social security re-
ceipts would be taxable and therefore
would go to the Federal Treasury.

In other words, such a system would
impose no additional burden on those
living wholly on social security, but it
would accelerate the tradeoff between
the expenses to the social security sys-
tem caused by eliminating restrictions on
earnings and the moneys flowing into the
Treasurvy,

Mr. HELMS. Mr. President——

The PRESIDING OFFICER (Mr.
PEARSON) . The Senator from North Caro-
lina is recognized.

Mr. HELMS. Mr. President, I think
the most interesting aspect of this dis-
cussion this afternoon has been that
everyone agrees with everyone else. Cer-
tainly, the Senator from Nebraska (Mr.
CurTIs) is eminently correct in his warn-
ing that the social security system can
easily be bankrupted.

On the other hand, the Senator from
West Virginia (Mr. RoserT C. BYRD) is
right on target with his proposal, and the
Senator from Texas (Mr. Tower) is
right on target with his proposal. I think
that what we are doing is admitting that
social security is in a mess and needs a
complete overhaul. It has reached the
point that it is regarded by many citizens
as a boondoggle and a bleak heritage
for the young people of today who will
have to pay, throughout their lives, for
our failure to do our duty. It is high
time that Congress took a look at the
whole system.

If these two amendments are agreed
to, I intend to withdraw my amendment
No. 740. I confess that I did not submit
it with the idea that it would be approved
by this Senate; I submitted it purely for
the purpose of calling attention to the
fact that we are imposing upon elderly
citizens a burden that they should not
bear; namely, the burden of idleness,
particularly in a time when their serv-
ices are needed, when they could legiti-
mately and properly earn additional rev-
enue to offset the ravages of inflation.

I have another amendment, which I
shall call up presently. It relates to the
whole problem of social security as it
pertains to inflation. Inflation is the rea-
son why we are having this difficulty. It
is the reason why the political football
called social security is being kicked
around two or three times at every ses-
sion of Congress. If we can somehow,
bring inflation under control, then our
problems with social security will also
be brought under control. The only way
we are going to bring infiation under
control in this country is by balancing
the Federal budget. And that is the pur-
pose of the amendment which I shall
call up in a few minutes.

Mr. TOWER. Mr. President, on this
amendment, I ask for the yeas and nays.

The yeas and nays were ordered.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent at this point
. that certain Senators be added as co-
sponsors of the amendment. They are
Senators RANDOLPH, ALLEN, AIKEN, DoM-
INICK, THURMOND, HELMS, BIDEN, PERCY,
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STEVENS, CHURCH, TOWER, BARTLETT,
BUcCkKLEY, DOLE, BAYH, GRAVEL, HARTEE,
CANNON, SCHWEIKER, WiLLiams, Hum-
PHREY, and RIBICOFF.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DOLE. Mr. President, I wish to
express my support for the amendment
offered by the distinguished Senator
from West Virginia as amended by the
Senator from Texas. The amendment
would raise to $3,000 the amount of addi-
tional wages which can be gained by a
social security recipient before he re-
ceives any reduction in his social secu-
rity benefits. The amendment would
also lower from 72 to 70 the age above
which the income limitation has no im-
pact.

I have joined as a sponsor of this
amendment and feel that fairness
dictates that the amendment be ap-
proved. If is unreasonable for the Social
Security System to continue to penalize
our older citizens merely because they
wish to continue employment and main-
tain an earned income beyond the age of
65. If an individual has worked the re-
quired number of years to become eligible

for social security benefits, he should be ,

able to enjoy them in full even if he
wishes to continue employment.

Social security payments are not gra-
tuities made available by the Federal
Government. They are simply a repay-
ment of our own earnings which we have
deposited in trust as a regular contribu-
tion from our salaries. They are pay-
ments we have contributed along with
our employers.

The earnings ceiling logically makes
no sense because the funds are our con-
tribution in the first place. But even more
shocking is the fact that the beneficiary
most often penalized by the income
limitation is the individual who has the
greatest need for more income than his
social securit benefits can provide. In-
dividuals whc a7z had the good for-
tune of amassing some wealth prior to
their retirement and who usually do
not have a great need for additional in-
come are not affected by the income
limitation. As strange as it may seem,
income from bonds, stocks, investments,
copyrights, patents, rentals, dividends,
and other pensions is not counted as
income in determining whether the in-
come limitation has been reached and
social security benefits should be re-
duced by $1 for every $2 of additional
income. It is only individuals who con-
tinue to work and earn wages who are
penalized by the income Iimitation, and
it is these individuals who unfortunately
most often have the greatest need for
the additional funds.

The impact of inflation on our older
residents has made it necessary for them
in many instances to obtain income from
sources other than social security. This
in itself is another reason for raising the
income limitation. I am hopeful that the
11-percent social security increase au-
thorized in this legislation will help re-
lieve some of the financial pressures
which have forced some of our older
citizens back to work. But those social
security eligibles who continue to be
employed beyond age 65 merely because
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they enjoy the pleasures of their work
and the additional income that they re-
ceive for it should be able to work with-
out suffering a reduction in their soclal
security benefits.

Therefore join in support of the
amendment and am hopeful that as the
Social Security Trust Fund is better able
to bear the financial stress of additional
payments, the income limitation can be
raised even higher and eventually re-
moved from the law.

Mr. THURMOND. Mr, President, I
shall vote “present” on the amendment
to lower the age from 72 to 70 for recipi-
ents of social security to begin receiving
benefits, since I would be personally af-
fected by the outcome of the vote.

For a long time I have favored allow-
ing recipients of social security to earn
up to $3,000 a year without having the
social security benefits affected. No im-
pediment should be allowed that will dis-
courage people from working.

Mr. DOMENICI. Mr. President, I rise
again today in support of Amendment
No. 639, a separate bill, S. 1982, I had
earlier cosponsored before it was offered
as an amendment to H.R. 3153. This
amendment would raise the ceiling on
outside earnings to $3,000 before deduc-
tions in Social Security benefits are made
and would also lower from 72 to 70 the
age at which no deductions are made for
outside earnings.

As the law now stands, social security
beneficiaries under the age of 72 have
their benefits reduced by $1 for every $2
they earn in excess of $2,100 per year.

It seems obvious to me that the rea-
sons which motivated restrictions on out-
side earnings have their roots in the de-
pression era. In fact there were the
years in which this legislation was ini-
tiated. The idea was to force out older
workers, leaving jobs open for younger
wage earmers supporting families.

The impact of this restriction in to-
day’s world has a most disadvantageous
effect. Many older persons are pressured
into not working for fear of losing their
benefits. As a result, a vast pool of valu-
able skills acquired through years and
years of hard work are totally lost to the
country. This loss, however, is minuscule,
when compared to the loss an older per-
son feels when realizing his new status in
our society is equivalent fo the status of
“noncontributor.”

Mr. President, I have received many
letters from elderly citizens in New
Mexico carefully detailing the effect of
the present very low outside earnings
limitation. These are citizens who have
worked all their lives and have contrib-
uted their share of social security taxes.
They have placed a high value on the
work ethic. They have been concerned
with contributing rather than with tak-
ing

Now that it is time to “take,” the bene-
fits are eliminated by unreasonably low
restrictions on outside earnings.

Even beyond these obvious facts, it is
obvious to me that it is the poor who
suffer most from outside earnings lim-
itations. If our senior citizens are willing
and able to work, it seems to me that
they should not be penalized for doing
50.
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I would even be willing to consider
the removal of all earnings limitations.
This amendment to raise the earnings
limitation and to lower the age limit is
certainly a step in the right direction.
I urge my colleagues to support this pro-
posal.

SENATOR RANDOLPH SUPPORTS EFFORT TO HELP
ELDERLY CITIZENS

Mr. RANDOLPH, Mr. President, it is
a privilege to cosponsor the amendment
by my distinguished and able colleague
from West Virginia (Mr. Rosert C.
Byrp) to raise the outside income limita-
tion to $3,000 for America’s social security
beneficiaries. The cruel vice of limited
income and soaring inflation has
squeezed our Nation’s elderly citizens
beyond endurance. Too many who-have
worked for most of their lifetimes sud-
denly discover the retirement dream
turned into a nightmare of sacrifice and
deprivation. The shining vision of the
so-called golden years is not fulfilled.
Witnesses before the Senate Special Sub-
committee on Aging, of which I am a
member, have repeated stories of des-
perate struggle and near starvation.

Mr. President, the present limitation
of $2,400 of income earned outside of
social security benefits is totally unreal-
istic in these inflationary times. Rising
food, shelter, and medical costs leave a
major segment of our elderly population
defenseless and helpless. It is our respon-
sibility, indeed our duty, as a humane
nation to work for programs to assure
worthy older Americans the dignity,
decency, and security of a full life. They
must have sufficient income support and
adequate health care. To do less would
be to say to the nearly 29 million older
Americans who have endured wars, de-
pression and now runaway inflation: “We
appreciate your sacrifices, your faith in
the fairness of our system of govern-
ment, and the promises we made, but we
doubt that we can help you now.”

Mr. President, I urge my fellow Sena-
tors to turn momentarily from the many
problems and crises being thrust on us,
and look into the puzzled and pleading
eyes of this legion of needy Americans.
I urge support of the amendment. In
approving this proposal we will be tell-
ln%' our older citizens: “We do not for-
ge 'u

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that the vote
on the pending amendment oceur imme-
diately following the vote on the amend-
ment lowering to age 55, the term at
which widows would be eligible to receive
benefits.

The PRESIDING OFFICER. Is there
objection, The Chair hears none, and it is
s0 ordered.

The question now is on agreeing to
Amendment No. 728. The yeas and nays
have been ordered.

Mr. ROBERT C. BYRD. Mr. President,
this is the amendment which would allow
widows to elect to receive actuarially re-
duced benefits at age 55 rather than at
age 60, as under present law.

The PRESIDING OFFICER. The clerk
will eall the roll.

The assistant legislative clerk
the roll.

called

CONGRESSIONAL RECORD — SENATE

Mr. ROBERT C. BYRD. I announce
that the Senator from Wyoming (Mr.
McGeg), the Senator from South Da-
kota (Mr. McGoveRrN), the Senator from
New Mexico (Mr. MoNTOYA), the Sena-
tor from Texas (Mr. BenTsen), the
Senator from Iowa (Mr. HuGHES), and
the Senator from Iowa (Mr. CLARK) are
necessarily absent.

I also announce that the Senator from
Missouri (Mr. SymineTOoN), is absent
because of illness.

I further announce that, if present
and voting, the Senator from Wyoming
(Mr. McGee) and the Senator from
Jowa (Mr. Crark) would each vote
|1yea‘|l

Mr. GRIFFIN. I announce that the
Senator from Tennessee (Mr. BaKERr),
the Senator from Virginia (Mr. Wirriam
L. Scorr), and the Senator from North
Dakota (Mr. Younc) are necessarily
absent.

The Senator from Idaho (Mr.
McCrure) and the Senator from Oregon
(Mr. Packwoon) are absent on official
business.

The Senafor from Wyoming (Mr.
Hansen) is detained on official business.

The resull was announced—yeas 74,
nays 13, as follows:

[No. 527 Leg.]

YEAS—T4
Grifin
Gurney
Hart
Hartke
Haskell
Hatfisld
Hathaway
Helms
Hollings
Buckley Huddleston
Burdick Humphrey
Byrd, Robert C. Inouye
Cannon Jackson
Case Javits
Church Johnston
Cook Eennedy
Cotton Long
Cranston Magnuson
Dole Mansfield
Domenicl Mathlas
Dominick McClellan
Eagleton McIntyre
Eastland Metcalf
Fulbright Mondale
Gravel Moss

NAYS—13

Chiles
Curtis
Ervin
Fannin
Fong
NOT VOTING—I13

MecClure Scott,
McGee Willlam L.
McGovern Symington
Hansen Montoya Young
Hughes Packwood

So Mr. RoeerT C. ByYrp’'s amendment
was agreed to.

The PRESIDING OFFICER. The is-
sue now before the Senate is the un-
printed amendment of the Senator from
West Virginia (Mr. RoserT C. BYRD), as
modified. The yeas and nays have been
ordered.

Mr. ROBERT C. BYRD. Mr. President,
for the information of Senators, this
amendment raises the income-earning
level from the current $2,400 a year to
$3,000 a year, and carries with it a mod-
ification by the Senator from Texas (Mr.

Muskie
Nelson
Nunn
Pastore
Pearson
Pell

Percy
Proxmire
Randolph
Ribicoff
Saxbe
Schweiker
Scott, Hugh
Sparkman
Stafford
Stennis
Stevens
Stevenson
Taft
Talmadge
Thurmond
Tower
Welcker
Williams

Abourezk
Alken
Allen
Bayh
Beall
Bible
Biden
Brock
Brooke

Goldwater
Hruska
Roth
Tunney

Bartlett
Bellmon
Bennett
Byrd,

Harry F., Jr.

Baker
Bentsen
Clark
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Tower) lowering the age from 72 to 70,
at which there is no limit.

Mr. BAYH. Mr. President, a parlia-
menfary inquiry.

The PRESIDING OFFICER. The Sen-
ator will state it.

Mr. BAYH. Is this an appropriate time
to add the names of cosponsors?

The PRESIDING OFFICER. It is. The
Chair will advise that it is proper by
unanimous consent,

Mr. EAYH. Mr. President, I ask unani-
mous consent that the names of the fol-
lowing Senators may be added as co-
sponsors of amendment No. 728 and
the pending amendment: Senators
BavyH, HARTKE, CANNON, SCHWEIKER,
RiIeicorr, HuMPHREY, and GrAVEL; and
that the name of Senator Curres be
added as a cosponsor of the pending
amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

On this amendment, the yeas and nays
have been ordered, and the clerk will
call the roll.

The legislative clerk called the roll,

Mr. THURMOND (when his name was
called). Present.

Mr. ROBERT C. BYRD. I announce
that the Senator from Texas (Mr.
BenTtsen), the Senator from Iowa (Mr.
Crark), the Senator from Iowa (Mr.
Hucres), the Senator from Wyoming
(Mr. McGeg), the Senator from South
Dakota (Mr. McGovery), and the Sen-
ator from New Mexico (Mr. MoONTOYA)
are necessarily absent.

I also announce that the Senator from
Missouri (Mr. SymincTON) is absent be-
cause of iliness.

I further announce that, if present and
voting, the Senator from Towa (Mr.
CLark), and the Senator from Wyoming
(Mr. McGee) would each vote “yea.”

Mr. GRIFFIN. I announce that the
Senator from Tennessee (Mr. BAKER),
the Senator from Utah (Mr. BENNETT),
the Senator from Virginia (Mr. WiLriam
L. ScorT), and the Senator from North
Dakota (Mr. Youwne) are necessarily
absent.

The Senator from Idaho (Mr. Mc-
Crure) and the Senator from Oregon
(Mr. Packwoop) are absent on official
business.

The Senator from Wyoming (Mr. Han-
seN) and the Senafor from Ohio (Mr.
Saxse) are detained on official business.

The result was announced—yeas 83,
nays 1, as follows:

[No. 528 Leg.]
YEAS—83
Cotton
Cranston
Dole
Domeniecl
Dominick
Eagleton
Eastland
Ervin
Fannin
Fong
Fulbright
Goldwater

Hollings
Hruska
Huddleston
Humphrey
Inouye
Jackson
Javits
Johnston
Eennedy
Long
Magnuson
Mansfield
Mathias
MeClellan
McIntyre
Metcalfl
Mondale
Moss
Muskie
Nelson
Nunn

Gravel
Griffin
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Pastore
Pearson
Pell

Percy
Proxmire
Randolph
Ribicoff

Roth
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Schweiker
Scott, Hugh
Sparkman
Stafford
Stennis
Stevens

Tower
Tunney
Weicker
Williams

NAYS—1

Curtis

ANSWERED “PRESENT"—1

Thurm

ond

NOT VOTING—15

Baker
Bennett McGee
Bentsen
Clark
Hansen

Hughes Saxbe

So Mr. ROBERT C'

McClure

McGovern
Montoya
Packwobd

Scott,
William L.

Symington

Young

. BYrp’s amendment,

as modified, was agreed to.

Mr. ROBERT C. BYRD. Mr. Presi-
dent, I move to reconsider the vote by
which the amendmeént was agreed to.

Mr. EAGLETON!

move to lay that mu
The motion to 1
agreed to.

Mr. President, I
on on the table.
on the table was

Mr. ROBERT C. BYRD. Mr. Presi-

dent, I move to
which the previo
agreed to.

Mr.

EAGLETON:

onsider the vote by
amendment was

Mr. President, I

move to lay that motion on the table.
The motion to ldy on the table was

agreed to.

1
\

———
MESSAGE FROM THE HOUSE
A message from the House of Repre-
sentatives by Mr. Berry, one of its read-
ing clerks, announgced that the House
had disagreec to thé amendments of the
Senate to the bill (H.R. 11104) to provide
for a temporary ihcrease of $10,700,-

000,000 in the pub

extend the period j

¢ debt limit and to
which this tem-

porary limit applies to June 30, 1974.”

AMENDMENT OF THE SOCIAL
SECURITY ACT

The Senate con
sideration of the

ued with the con-
d1 (HR. 3153) to

amend the Social Security Act to make

certain
changes.

technical

and conforming

AMENDMENT NO. 732

Mr. HELMS. Mr.
my amendment No
be stated.

The PRESIDING

President, I call up
732 and ask that it

OFFICER. The clerk

will report the amendment.
The second assisfant legislative clerk

read as follows:

At the end of the
follows:

Secrron 1. Beginnif
1975, the non-trust

the Government of
each fiscal year shall
from all nontrust so

bill add a new title as

g with the fiscal year
und expenditures of
United States during
ot exceed its revenues
ces for such year.

Sec. 2, (a) Beginnithg with the flscal year

1975, the President
pursuant to the Bud
of 1921, as amend
fund expenditures d
fund revenues for e

(b) The provisions
adjusted to reflect
of the Government
year resulting from
after the submission
fiscal year.

all submit a budget
t and Accounting Act
in which non-trust-
not exceed non-trust-
h fiscal year.
f this section may be
y additional revenues
ceived during a fiscal
legislation enacted
f the budget for such

The PRESIDING OFFICER (Mr.
DomEenicr). The Senate will be in order.

The Senator from North Carolina may
proceed.

Mr. HELMS. Mr. President, I do not
propose to take more than 5 minutes
because the amendment is so clear that
it does not need much discussion.

Mr. President, we are today consider-
ing a piece of legislation of astronomical
proportions, Despite the rhetoric we
might engage in on this floor and despite
all the press releases we may issue to our
constituents, the real nitty-gritty of the
problem of social security lies in the in-
flation that is paralyzing the future of
our young people, and frustrating the
lives of senior citizens who are left help-
less in trying to exist amidst constantly
rising living costs.

1 simply say that if we do not balance
the Federal budget and thereby curb in-
flation, we will continue to invoke the in-
equities and unfairness of the Social Se-
curity System.

As matters now stand, the dog is chas-
ing its tail, and the young people of this
country in future years will have to pay
the price for our failure to face up to our
duty.

I point out again that the Federal debt
limit was raised by the Senate by an-
other $10.7 billion on Tuesday of this
week. I am advised that the interest
alone on the Federal debt already in ex-
istence will be $27.5 billion for the cur-
rent year.

Mr. President, to reiterate what I have
said many times before, this $27.5 billion
tab that the American taxpayers pay—in
interest alone on the existing Federal
debt—each year amounts to $52,000 a
minute. Or $878, Mr. President, every
time the clock ticks, and this, mind you,
is for interest alone on the existing Fed-
eral debt.

I say that a remedy such as this
amendment sponsored by the distin-
guished Senator from Virginia (Mr.
Harry F. Byrp, Jr.), the distinguished
Senator from South Carolina (Mr.
THURMOND), and me is absolutely essen-
tial if we are really serious about doing
something for the older people of this
country. And the way to do it is not
merely through adjusting the social se-
curity law, and increasing the tax bur-
den, but by changing the way of fiscal
life in the United States. Our present
way of doing things, Mr, President, is
simply irresponsible.

Mr. GOLDWATER. Mr. President, will
the Senator yield?

Mr. HELMS. I yield to the distin-
guished Senator from Arizona.

Mr. GOLDWATER. Mr. President, I
compliment the Senator from North Car-
olina for his amendment and for his re-
marks. I would like to be associated with
him.

I am reminded in 1973 of the vear 1928
when the country of Austria was going
through the welfare statism that we
are going through at the present time.
They were spending money that they
did not have. The Austrian mark was re-
garded as the cornerstone of world
currency.

I remember the warning that came
from other countries to Austria at that

November 29, 1973

time. Austria paid no heed to them. The
Austrian mark went bankrupt, and the
world depression started.

Mr. President, we are operating with
dynamite when we spend money that we
do not have. I do not care how nice it
sounds to the recipient of social security,
it will not do him any good if the dollar
goes down the tube. The entire social
security system is in danger of collapsing
I do nof think that it can withstand the
type of abuses we are heaping on it
today.

I take this opportunity to thank the
Senator from North Carolina for point-
ing out the dangers to the American
people. We will do a great disservice to
the American people and to the entire
world if we risk bankruptcy and spend
money that we do not have.

Mr. HELMS. Mr. President, I thank
the Senator from Arizona for his re-
marks.

The PRESIDING OFFICER. The ques-
tion is on agreeing to the amendment of
the Senator from North Carolina.

Mr. HELMS. Mr. President, I yield to
my friend, the distinguished Senator
from Virginia.

Mr. HARRY F. BYRD, JR. Mr. Presi-
dent, I think that the amendment of
the distinguished Senator from North
Carolina, the pending amendment,
would help to balance the budget if
agreed to. It does not help balance the
budget that we are now working on. It
would become effective for the budget
which will be submitted to Congress
next January.

It is long past time, Mr. President, it
seems to me, when the Government of
the United States should get back to
balancing its budget. The amendment
offered by the distinguished Senator
from North Carolina requires that this
be done on the new budget to be sub-
mitted to the Congress in January.

I emphasize that this measure would
not affect the existing budget. It does
not affect the budget which Congress is
now considering. It would become effec-
tive for the budget to be submitted for
the new fiscal year.

Mr. President, the American people
are being subjected to very severe infla-
tion. These huge budget deficits are the
major cause of the inflation.

When Mr. William McChesney Mar-
tin, the former chairman of the Federal
Reserve Board—who is, I think, one of
the ablest financial experts in the
world—testified before the Senate Fi-
nance Committee about this question, I
asked, “How can the average citizen—
not the wealthy who can protect them-
selves one way or the other—but how
can the average man or woman in this
country protect himself or herself
against this very severe inflation which
is continuing and which, I think, will
continue to accelerate?”

Mr. Martin si .

It is very difficult to do. But I think it is
important, if inflation is to be controlled
that the Federal spending be controlled.

I said: “Would it be accurate to say
that perhaps the best way in which the
average citizens of our country can pro-
tect themselves against inflation would
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be to demand of the Members of the
Congress, their elected representatives,
that they zet back to balancing the budg-
et and eliminate these smashing
deficits.”

Mr. Martin replied that that was the
purport of his testimony, that we elim-
inate these huge deficits and get back to
balancing the budget.

The able Senator from North Caro-
lina is seeking to do just that with his
amendment. I am pleased to support
him

Mr. HELMS. Mr. President, let me
say that I am always encouraged by the
remarks of my friend, the distinguished
Senator from Virginia, who has been
a leader in the fight for fiscal sanity, as
was his distinguished father before him,

I am proud at all times to be asso-
ciated with him.

Mr. LONG. Mr. President, on a con-
solidated budget basis, which is the way
economists, Democrats and Republicans
alike, say that we ought to keep the bud-
get, the administration projects that in
this fiscal year Federal Government will
take in as much money in taxes as it
spends.

Admittedly we will have a deficit on a
Federal funds basis, which was the old-
fashioned away to keep the budget. How-
ever, if we consider the surpluses we build
up in our trust funds, we will have a
balanced budget. However, we would
have a deficit on a Federal funds basis.
The pending amendment would require a
big cutback in spending, even though we
really have a balanced budget overall.

It is the point of view of the over-
whelming majority of the economists
that we are in good shape and have a
balanced budget, but under the Senator’s
amendment we are now required to cut
back on Federal spending. From the
point of view of the liberals and mod-
erates in this body that is sort of ridicu-
lous on the face of it: a great big cutback
in spending even though we have a bal-
anced budget.

Furthermore, Mr. President, because
of the energy crisis, we are in grave dan-
ger of a recession. This amendment
would mean we could not step up Govern-
ment spending to keep the recession from
becoming a depression. This is Herbert
Hoover economics reincarnated. To cut
spending if we go into a recession will
guarantee the deepest depression since
1929, or one deeper than 1929. That is
stone age economics.

Mr. President, aquite the opposite of
this proposal, I have urged that the ad-
ministration get their plans ready so
that, in the event that this energy crisis,
with all the layoffs that are occurring in
the airlines, the transportation indus-
try, and elsewhere, becomes worse, it can
be offset, if need be, by Government
spending to keep this country from being
in a deep depression as well as keeping
people from freezing around the coun-
try. I have some hope that they might do
something along that line, to be ready
in case we do run into that type of
emergency.

What kind of sense would it make if
we say another Herbert Hoover program
of 1929 must be used in the event this
energy crisis puts us into a recession?
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This will only guarantee that the reces-
sion goes deeper than the depression of
1929.

That is what we would be asking for
by voting for this amendment. If we go
into a recession and Government reve-
nues fall off, we cut spending. As we go
farther down, we cut spending some
more and, as we go farther down, we
continue to cut spending, so that Gov-
ernment revenue outweighs every other
consideration on the way down. That
makes about as much sense as some other
things I have seen in Government, Mr.
President, but we ought to know better
by now, having learned a hard lesson
from what happened in 1929 and what
happened when unwise fiscal and tax
policies and unwise monetary policies
put this country in deep trouble.

I would hope we had learned some-
thing about this kind of thing, and that
other factors are sometimes more impor-
tant than just stacking up dollars to see
which pile is higher than the other.
There are better ways to approach some
of these problems.

This amendment does not belong on
this bill. It is irrelevant to the bill. It is
an entirely different matter, Mr. Presi-
dent. If it is to be offered at all, it would
seem to me it should have been offered
on the debt limit bill, or should be offered
on the budget control bill that will be
coming along later on, and at an appro-
priate time I shall move to table the
amendment, but I shall withhold that
motion now in the event that someone
cares to discuss the matter further.

Mr. PERCY. Mr. President, I certainly
would not quarrel with the attempt of
the distinguished Senator from North
Carolina to try to put fiseal responsibility
back into the Federal budget. I think we
all share that desire, and are trying to
work toward that end in different ways.

The objection I would have to this
amendment is that it would remove the
flexibility we may need in periods of
economic recession. The Federal budget
is an instrument which has an impact
on the economy, and I would respectfully
sugeest that the- distinguished Senator
carefully study the work of the Govern-
ment Operations Committee in the
budget reform bill that has now been
unanimously reported out, of which I am
a cosponsor together with Senator Sam
ERVIN.

I think that bill, and procedures that
we have established which, first of all,
put backdoor spending under the control
of the Appropriations Committee, where
it does not now lie, and would also re-
auire that Congress establish a ceiling
on its budget overall before we pro-
ceed to expend money—right now our
budeget ends up being the total of all of
our subtotal expenditures that we appro-
priate through the course of the year,
and that is what leaves us in this deplor-
able condition where, in heights of
prosperity such as the past 4 years, we
have run up another £100 billion in
deficits—if we would start out at the
other end of the spectrum, and take a
look at the economy and see what fiscal
impact we want on the economy, then
establish a ceiling, and then work with
the subceiling arrangement that has

38647

been worked out by the distinguished
Senator from Maine (Mr. Muskie), with
which we now totally concur, to give us
goals where we weigh one priority against
another, and then make it exceedingly
difficult, once we establish that overall
ceiling, to break the ceiling—it could
only be done in two ways, either by a
two-thirds vote to set aside the rules,
or by putting in a new concurrent resolu-
tion which requires us to take an overall,
entire look at the picture again—I think
that would be a more flexible way, but
a reasonable way to approach it.

I would hate to see us put ourselves in
a straitjacket at a time of economic re-
cession when we had large scale un-
employment, when welfare costs were
high, and we needed to use the fiscal
policy of the Federal budget to stimulate
the economy, rather than depress it, to
have us in a sfraitjacket at that time
and unable to move.

But again I say I concur with the
overall objectives, and I share the frus-
tration, of the Senator from North Caro-
lina. I would have to, regretfully, vote
against this amendment, but would do so
in the hope that we will move toward
adoption of the budget reform bill, which
will get at the same kind of problem and
stop this endless deficit spending, parti-
cularly in boom periods.

Mr. FONG. Mr. President, may I ask
the distinguished Senator from North
Carolina a question?

Mr. HELMS. I yield.

Mr. FONG. What is the purpose of the
amendment before the Senate?

Mr. HELMS. The purpose of the
amendment is to put the Senate on
record one way or the other. I have ac-
complished an ancillary purpose here;
I have got the adrenalin of my friend
from Louisiana stirred up a little bit.
But at least we are thinking about a bal-
anced budget and fiscal responsibility
in the United States of America.

Mr. FONG. Is the Senator referring
to trust fund money?

Mr. HELMS. I am referring to non-
trust fund money.

Mr. FONG. What is the Senator’s po-
sition in reference to trust funds?

Mr. HELMS. We address ourselves only
to nontrust fund expenditures, I would
say to the Senator.

Mr. FONG. Mr. President, as I under-
stand the present budget system, we are
under a unified budget system. Prior to
the administration of President Lyndon
Johnson, we were on a general funds
budget, but the Vietnam situation es-
calated expenditures so much that a
tremendous deficit was created, and the
administration was forced, more or less,
to achieve a lower deficit. So it called
upon all the money in the trust funds,
and collected all this money into what
we call a unified budget. By putting all
this money into a fund known as a uni-
fied budget, President Johnson cut down
his deficit by $4 billion to $7 billion, as I
understand.

So, today, we are following a budgetary
program which carries a budget deficit
of, probably, another $4 to $5 billion
more than the deficit that has been
shown to the public. Thus, when we talk
about a budget deficit of $12 billion, we
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are actually talking about a budget defi-
cit of $17 billion.

Mr. HELMS. That is correct.

Mr. FONG. Because we have to add
another $5 billion more, for the money
that we receive from our trust funds, like
money that goes into the social security
program and money that goes into the
highway program. By spending that
money as it comes in, and saying it is
part of the general fund, we are just de-
ceiving ourselves.

Mr. President, the program which we
are not trying to amend is known as the
social security program. It was based on
the theory that this was an insurance
program and that the premiums paid in
by the workingman would some day be
used so that he would be able to receive
benefits when he retired.

If we were running an insurance com-
pany and were running it the way we ask
Members of Congress to run it, we would
all be in jail [laughter] because the
premiums that come into the program
are now being used for the present re-
cipients of the program, and when those
people, now paying in presently, come
to receive their benefits, there will be no
more money in the program.

Iet me explain.

If we were running a private insurance
company, all of us would be paying pre-
miums, and when we arrived at age 65,
we would expect to receive a certain
amount of money because of the premi-
ums we had paid in.

What we are saying now, in the way we

are working out this program, is that all
the premiums that come in—say it is
$1 million, and only $900,000 goes out—
because our recipients are now receiving
$900,000, we say we have $100,000 in
surplus.
_ Actually, we do not have $100,000 in
surplus. We do not have any money in
surplus because we have used up all the
money that should have been placed in
the reserve fund, in a surplus fund, to
take care of the anticipated costs for
those arriving at that certain age at
which they receive their benefits.

So, when we talk about having a sur-
plus in the social security program, we
are just fooling ourselves, because we do
not have a surplus in the social security
program.

If we were to stop the social security
program as of today and say that every-
one now in the social security program
can, continue to pay premiums into the
social security program, but we would
not admit any more new members, when
we would reach the age of 65, that fund
which has accumulated because of our
premiums, would be broke.

As I understand it, we are now approxi-
mately $300 billion to $400 billion in the
hole, if we were to carry out the Social
Security program as any other insurance
company would be called upon to do so
by State insurance examiners.

Bo, Mr. President, finding ourselves
in this situation, we should not be too
generous here in giving all the various
benefits which have been asked by the
various segments of the community. We
must look at the program from the stand-
point that this is an insurance program,
that the premiums we have been paying
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into the program will be called upon to be
used to pay the benefits.

What we are really trying to do today
is to put the load on our children and
our grandchildren. They will be the ones
who will be called upon to pay the bene-
fits when we are ready to receive our
benefits, when we reach the age of
retirement.

Thus, I thank the distinguished Sen-
ator from North Carolina (Mr. HELMS).
He has really given us something to
think about. We should be looking at this
from a sound fiscal standpoint. We can-
not continue to eat into this money,
which should be set aside as a reserve
fund for future use, so that by the time
we get to that age there will be no money
in the program left and we will be bank-
rupt. y

I applaud and commend the distin-
guished Senator from North Caroclina
for presenting this amendment to the
Senate.

Mr. HELMS. I thank the distinguished
Senator from Hawaii, I have often won-
dered what would be the reaction of the
young people of this country if they
could have an explanation such ss the
Senate has just heard from the Senator
from Hawali, with his lucid explanation
relating to what is being done to their
future.

Mr. President, I may be accused of
being a mossback. I may be said to be
fossilized. I may be categorized as ar-
chaie, as my good friend from Louisiana
has said, but 2 and 2 still make 4. Simple
arithmetic still shows that to be true.
Let us not play games. A balanced budget
is a balanced budget—and Senators to-
day have an opportunity to demonstrate
where they stand.

No, Mr. President, we cannot make
anything of it except that this is a Gov-
emment of profligacy. This Congress—
this Senate—is where the fault lies, We
can change our way of living—if we have
the courage to do so.

This amendment may be tabled, but
let the record be clear, gentlemen, that
any Senator voting to table will be saying
to that people of the United States, “I
am not willing to stand for a balanced
budget.”

Now, Mr. President, table the amend-
ment, if you will. I have hecome some-
what accustomed to having amend-
ments tabled——

Mr. CHURCH. Mr. President, will the
Senator from North Carolina yield——

Mr., HELMS. I will be through in a
minute.

Mr. CHURCH. For a question?

Mr. HELMS. Just 1 minute,

Mr. President, I have become accus-
tomed to having my amendment tabled
but, nevertheless, the people of this
country will get the message. We will be
voting, whether on a tabling motion or
on an up-and-down vote on the amend-
ment, the question of whether we are
willing to adopt the concept of a balanced
budget.

If an emergency arises, this Senate
can undo anything it has done, as there
is nothing permanent here, and every
Senator knows that.

But the question is: Are we willing,
this day, to put ourselves on record as

November 29, 1973

being in favor of a balanced budget?
This Senator from North Carolina is.

Mr. CHURCH. Mr. President, will the
Senator from North Carolina yield?

Mr. HELMS. I am glad to yield to the
Senator from Idaho.

Mr. CHURCH. Mr. President, the dis-
tinguished Senator from North Carolina
PR

Mr. HELMS. I am sorry, but I cannot
hear the Senator.

Mr. CHURCH. The Senator from
North Carolina has made & very persua-
sive argument for his amendment—can
the Senator hear me now?

Mr. HELMS. Yes, and I like what I
hear,

Mr. CHURCH. I am ineclined to support
it, but I want to make sure I understand
it.

As I read the amendment, section 2
states:

Beginning with the fiscal year 1975, the
President shall submit a budget pursuant
to the Budget and Accounting Act of 1821,
as amended, in which non-trust-fund ex-
penditures do neot exceed non-trust-fund
revenues for each fiscal year.

As I read that language, if it became
law, Congress would merely be instruet-
ing the President to submit to Congress
& budget in balance. Congress could then
consider what parts of that budget it
might want to decrease, and what parts
it might want to increase. Congress can-
not be bound by the President’s budget.
It would simply receive from the Presi-
dent a budget which was in balance, and
then Congress could pass judgment on
it. Is that not the effect of the amend-
ment?

Mr. HELMS. The Senator from Idaho
is eminently correct.

Mr. CHURCH. 1 think it is a good
amendment. The arguments addressed
against it do not seem to me to be con-
vineing. Congress has demonstrated its
inecapacity to balance the budget when
the President’s budget calls for deficit
spending. I have not seen that done yet.
It will be difficult enough for Congress
to vote a balanced budget, if the Presi-
dent were to submit one: but, for years
the President has submitted budgets
badly out of balance. It has been quite
impossible for Congress to effect reduc-
tions of a sufficient magnitude to bring
those budgets into balance.

So, I believe that, since we are pretty
much all agreed that the state of the
economy today calls for a balanced
budget, Congress would he well advised
to instruet the President to submit one
at the opening of each new session,

For these reasons, I find the amend-
ment sound and I intend to support it.

Mr. HELMS. I thank the Senator from
Idaho very much. The most we are doing
is to put ourselves on record. We are say-
ing to the President, “Send us a balanced
budget,” and then we must overtly vio-
late what we have said to him. I think
this is a responsibility we should take.

Mr. LONG. Mr. President, let me read
the Senator's amendment.

Section 1 begins:

Section 1. Beginning with the fiscal year
1975, the non-trust-fund expenditures of the
Government of the United States during each
fiscal year shall not exceed its revenues from
all nontrust sources for such year.
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Mr. President, that is as clear as any-
thing I have ever seen, that under the
amendment we could not spend $1 more
than we take in on a Federal Zunds basis.
According to the current administration
budget projections, in fiscal year 1974
we will have a surplus of $15 billion in
trust fund items. They project a deficit
of $15 billion on a Federal funds basis.
This means that if this amendment were
in effect at this time—as written, it goes
into effect next year—the President
would have to make a $15 billion cut in
the budget. The amendment does not
talk about just submitting a plan or
going through the intellectual exercise,
but about actually spending no more
than is taken in—which this year would
mean cutting out $15 billion of spending.

We have heard people complaining
about some irresponsible cutbacks, par-
ticularly those involving expenditures in

heir States, But they have not seen any-
thing yet, compared to what this amend-
ment would mean—if it were effective
this year, a $15 billion cut in addition to
things that have been cut already. The
amendment is not talking about an in-
tellectual exercise. You have to cut the
budget down, and you cannot spend one
dollar more than you take in. The
amendment does not even tell the Presi-
dent how or what to cuf, by the way—
just take that meat ax and slash away.

Thos= who complain sbout some irre-
sponsible cutbacks in their States, such
as cutbacks of certain defense installa-
tions and defense contractors, just have
not seen anything, compared to what
this would mean.

Section 1 reads:

SectioN 1. Beginning with the fiscal year
1975, the non-trust-fund expenditures of the
Government of the United States during each
fiscal year shall not exeed its revenues from
all nontrust sources for such year.

The President would not have to con-
sult Congress, but just to take that meat
ax and go to work on the budget. That
would be a very foolish thing to do now,
and it would be foolish to do next year.

Mr. BEALL, Mr. President, will the
Senator yield?

Mr. LONG. I yield.

Mr. BEALL. I do not quite understand
the Senator. I get the same reading out
of section 1 that he does, that the ex-
penditures have to equal the revenues.
But the Senator is implying that the only
way to make this happen is through re-
duction of expenditures. You could also
increase revenues, could you not, to take
care of expenditures?

Mr. LONG. Yes, you could increase
taxes.

Mr. BEALL, All the President has to
do, then, is to submit a budget that is
in balance. He does not necessarily have
to cut. He could keep everything we have
but show us the revenue that will pay
the bill. Is that not correct? And Con-
gress could do the same thing.

Mr. LONG. If the legislation raising
the taxes is passed and the money comes
in; ves. That is what you could do.

But here we have a situation in which
committees set up by Presidents—
Democrat and Republican—have recom-
mended that the budget be kept on a
consolidated, overall basis; and that we
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take the view that if we have a balanced
budget on that basis, as long as we are
taking in as much money as we are
spending, we can safely do business in
that fashion. One committee was headed
by a very distinguished banker and out-
standing Republican, Mr. David Ken-
nedy, a subsequent Secretary of the
Treasury.

Mr. BROOKE. Mr. President, will the
Senator yield for a question?

Mr. LONG. I yield.

Mr. BROOKE. As I read the amend-
ment, it requires that the nontrust fund
expenditures of the Federal Government
each fiseal year shall not exceed its rev-
enue, beginning in fiscal 1875.

As I understand it, the information
that the distinguished Senator from
North Carolina gave to the distinguished
Senator from Idaho was that the intent
of this amendment is merely to instruct
the President to submit a balanced
budget. I do not get that meaning from
the language of this amendment.

Could the Senator clarify whether we
are merely instructing the President to
submit a balanced budget or requiring, as
the amendment says—and I think I am
reading it correctly—that the nontrust
fund expenditures of the Federal Gov-
ernment each fiscal year shall not ex-
ceed its revenues? Which is it?

ir. LONG. If the Senator will read
section 1, it says that you cannot spend
any more than you take in on a non-
trust fund basis. That is what the lan-
guage clearly says.

Mr. President, I ask unanimous con-
sent that the text of section 1 be printed
at this point in the REcorp.

There being no objection, the excerpt
was ordered to be printed in the Recorp,
as follows:

Sgcriow 1. Beginning with the fiscal year
1975, the non-trust-fund expenditures of the
Government of the United States during each
fiscal year shall not exceed its revenues from
all nontrust sources for such year.

Section 2 says that the President shall
submit a balanced budget on that basis.

Mr. BROOKE. Yes; but one cannot
read section 2 without reading section 1.
Section 1 is an essential requirement. It
would appear to me it is a definite
requirement.

Mr. LONG. What the amendment pro-
vides is two things. I cannot see whether
it makes any difference whether the first
part is first or the second part is first.
What it says is that the President shall
submit a balanced budget on a nontrust
fund basis, and we will not spend any
more than is in that balanced budget.
That is on a non-trust-fund basis.

Mr. BROOKE. That is my interpreta-
tion. I thought we had a check on it until
the question was asked by the Senator
from Idaho (Mr. CHURCH). When the
Senator from North Carolina (Mr.
Herwms) responded, he seemed to be say-
ing that the intent was merely to in-
struct the President to submit a bal-
anced budget.

Is that as far as the Senator from
North Carolina intends the amendment
to go?

Mr. HELMS. No, indeed; it is not as
far as I intend that it shall go. I intend
that the Senate be on record as to a
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balanced budget. On any occasion that
we stray from it, we do so overtly, so that
the people can see what we have done.

Mr. LONG. Mr. President, I decline to
yvield for speeches. I will yield for one or
two more guestions.

Mr. BROOKE. The Senator has an-
swered the question.

Mr. LONG. It seems to me that the
point the Senator insists upon—for a
balanced budget, on an old-fashioned
basis, such as when I came here 25 years
ago—I think I have demonstrated what
that means.

I move to lay the amendment on the
table.

Mr. CHURCH. Mr. President, will the
Senator yield?

The PRESIDING OFFICER. The ques-
tion is on agreeing to the motion to lay
the amendment on the table.

Mr. LONG. Mr. President, if the Sen-
ator wants to ask a guestion——

’ The PRESIDING OFFICER. The mo-
tion to lay on the table is not debatable.

Mr. LONG. Mr. President, I shall with-
hold my motion, to allow the able Sena-
tor to ask a guestion. I yield for a ques-
tion.

Mr. CHURCH. I think that, in a way,
we have been chasing our tails in this
argument. Section 1, it is true, does call
for non-trust fund expenditures to be
held in line with non-trust fund revenues.
But the effect of the amendment would
be to instruct the President, first of all, to
send to Congress a budget that conformed
to this standard. It is always open to Con-
gress, then, in the exercise of its priv-
ilege, to increase the budget, if it chooses.
Section 1 is not binding—and could not
be—on a future Congress. But we can
instruct the President to help by send-
ing us a balanced budget, accepting full
responsibility for any changes we make
thereafter. So I think the essence of the
amendment is as I have discussed it here-
tofore.

Mr. LONG. There, again, the Senator
complains that he would not put us into
this trap; and then he tries to find a way
out. I have been in those traps before.
The former Senator from Delaware, Mr.
Williams, used to set such traps, and I
would spend my time trying to get out of
them.

I would not worry about that, because
we have a Republican President, and I
am a Democrat. Usually I can blame all
these fricks on the Republicans. But I
have found that they often spill over onto
Democrats.

Mr. PASTORE. Mr. President, will the
Senator yield?

Mr. LONG. I yield.

Mr. PASTORE. I am sure the Senator
knows what would happen as a practical
proposition. The President of the United
States would submit a budget. He would
put a lot of tidbits in it and say, “I sug-
gest a tax increase of 50 percent. The
revenue from that would be billions of
dollars. Therefore, I am balancing the
budget. The cat is right on your back.
You go ahead and raise taxes by 50 per-
cent. Otherwise, you will have to begin
to chop out all the tidbits I have put in.”

Mr. LONG. Otherwise, the ones who
stand well with the President will not be
cut with a meat ax, while those who do
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not stand well with the President, will
be cut with the meat ax.

I move to table the amendment. I ask
for the yeas and nays.

The yeas and nays were ordered.

The PRESIDING OFFICER. The ques-
tion is on agreeing to the motion to table
the amendment of the Senator from
North Carolina. The yeas and nays have
been ordered, and the clerk will call the
roll.

Mr. ROBERT C. BYRD. I announce
that the Senator from Iowa (Mr.
HucHEs), the Senator from Wyoming
(Mr. McGeg), the Senator from South
Dakota (Mr. McGovern), the Senator
from New Mexico (Mr. MonToyva), and
the Senator from South Dakota (Mr.
ABOUREZK) are necessarily absent.

I also announce that the Senator from
Missouri (Mr. SymincToN) is absent be-
cause of illness.

I further announce that, if present
and voting, the Senator from Wyoming
(Mr. McGee) would vote “yea.”

Mr. GRIFFIN. I announce that the
Senator from Tennessee (Mr. BAKER),
the Senator from Utah (Mr. BENNETT),
the Senator from North Dakota (Mr,
Younc), and the Senator from Virginia
(Mr. WiLriam L. ScorT) are necessarily
absent.

The Senator from Idaho (Mr. Mc-
Crure) and the Senator from Oregon
(Mr. Packwoon) are absent on official
business.

The result was announced—yeas 46,
nays 42, as follows:

[No. 529 Leg.]

YEAS—46
Haskell
Hathaway
Huddleston
Humphrey
Inouye

Muskie
Nelson
Pastore
Pell

Percy
Proxmire
Ribicoff
Schweiker
Sparkman
Stafford
Cranston Stevenson
Eagleton Taft
Fulbright Tunney
Gravel Williams

Alken
Bayh
Bentsen
Bible
Blden
Brooke
Burdick
Cannon
Case
Clark

Hart
Hartke

Metcalf
Nunn
Pearson
Randolph
Roth .
Baxbe
Scott, Hugh
Stennis
Stevens
Talmadge
Thurmond
Tower
Weicker

Domenici
Dominick
Eastland
Ervin
Fannin
Fong
Goldwater
Grifiin

Allen
Bartlett
Beall

Bellmon
Brock
Buckley
B

yrd,
Harry F., Jr.
Byrd, Robert C. Gurney

Hansen
Hatfleld
Helms

Chiles

McClellan
NOT VOTING—I12

McGee Scott,
MeGovern William L.
Symington
Young

Abourezk
Baker
Bennett
Hughes
McClure

So Mr. Lowc’s motion to table Mr.
Herm's amendment (No. T732) was
agreed to.

Mr. HELMS. Mr. President, while pre-
serving my right to the floor, I have
agreed to yield to the distinguished Sen-
ator from Oklahoma, if I may do so un-
der unanimous consent.

Montoya
Packwood
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The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BELLMON. Mr. President, I have
an amendment at the desk. I ask that it
be reported.

The PRESIDING OFFICER. The Sen-
ator has two amendments. Will the Sen-
ator give the number, please?

Mr. BELLMON. Amendment No. 7386,
as modified.

The PRESIDING OFFICER. The clerk
will read the amendment.

The second assistant legislative clerk
proceeded to read amendment No. 736,
as modified.

Mr. BELLMON. Mr. President, I ask
unanimous consent that further reading
of the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Amendment No. 736, as modified, is
as follows:

On page 122 of the bill, after line 24 insert
the following new section:

SEc. 165. The Secretary of Health, Educa~
tion, and Welfare shall conduct a study of
and submit to the Congress not later than
one year after the date of enactment of this
section a report containing his findings and
recommendations with respect to the ap-
propriateness of establishing nationwide
rates of ineligibility and overpayment in the
Ald to Familles with Dependent Children
program under Part A of Title IV of the
Social Security Act which may be reason-
ably expected to occur in the administra-
tion of such program when the eligibllity
determination processes and procedures are
implemented in a prudent manner exercis-
ing reasonable diligence to avoid erroneous
payment,

Mr. BELLMON. Mr, President, this
amendment is very simple. It simply
takes note of the fact that perfection
in the administration of these programs
is impossible and instructs the Secre-
tary of HEW to study the programs and
to recognize that we are always going
to have a certain amount of ineligibility
and to establish acceptable standards for
programs which the States are adminis-
tering.

I have discussed the amendment with
the author of the bill. It was my under-
standing that he would accept the
amendment.

Mr. LONG. Mr. President, I agree with
that amendment, I think it is all right.
I am willing to accept it.

Mr. BELLMON. Mr. President, I yield
back the floor.

The PRESIDING OFFICER. The ques-
tion is on agreeing to amendment No. 736
of the Senator from Oklahoma, as modi-
fled.

The amendment, as modified, was
agreed to.

Mr. HELMS. Mr. President, I call up
my amendment No. 741 and ask that it
be stated. :

The PRESIDING OFFICER. The clerk
will read the amendment.

The second assistant legislative clerk
read amendment No. 741, offered by Mr.
Herms for himself and Mr. THURMOND,
as follows:

Sec. . Not later than fifteen days after
the date of enactment of this Act, the Pres-
ident shall promulgate a plan for a nation-
wide energy conservation program which
shall include measures capable of reducing

energy consumption by no less than 10 per
centum within ten days, and by no less than
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25 per centum within four weeks after im-
plementation, through the imposition of lim-
itations on the transportation of students in
schools operated by local or State educa-
tional agencies, as defined in sections 801(f)
and 801(k) of the Elementary and Secondary
Education Act of 1965, in order that students
may walk to school insofar as possible with-
out public transportation, or be transported
through public means of conveyance no fur-
ther than to the appropriate school nearest
their residence.

Mr. HELMS. Mr. President, this
amendment was before the Senate not
long ago. It was tabled, and I imagine
that a motion to table this amendment
will be made this afternoon.

I would simply reiterate that a vote to
table this amendment is a vote to con-
tinue to waste millions of gallons of
gasoline for the unnecessary, unwise and
disruptive purpose of the forced busing
of schoolchildren.

I have offered this amendment this
afternoon because Senators have told me
if they had it to do over again, they
would support the amendment this after-
noon. I am giving them that chance. If
this amendment is rejected today, I in-
tend to submit it again.

Mr. ALLEN. Mr. President, would the
distinguished Senator from North Caro-
lina yield to me?

Mr. HELMS. Mr. President, I yield to
the distinguished and able Senator from
Alabama,

Mr. ALLEN. Mr. President, I ask the
Senator from North Carolina if he will
agree to listing my name as a cosponsor
of the amendment?

Mr, HELMS. Mr. President, I ask unan-
imous consent that, at the next printing
of the amendment, the names of the
Senator from Alabama (Mr. ALLex) and
the Senator from Florida (Mr. GURNEY)
be listed as a cosponsor. I am delighted
to have them join in its sponsorship.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(Several Senators addressed the
Chair.)

The PRESIDING OFFICER. The Sen-
ator from North Carolina has the floor.

Mr. ALLEN. Mr. President, may I have
the floor in my own right? Did the Sen-
ator yield the floor?

Mr. HELMS. I did not yield the floor.
I yield to the Senator from Alabama.

The PRESIDING OFFICER. The Sen-
ator from Alabama is recognized.

Mr, ALLEN. Mr. President, I thank
the distinguished Senator from North
Carolina.

Mr. President, our people are face to
face with the prospect of gasoline ra-
tioning. I am confident that the average
citizen is willing to assume incon-
veniences and even hardships if necessity
compels us to such drastic action. How-
ever, it will be a mistake to discount
the commonsense of reasoning which
governs their reactions to crises of this
nature, They are going to insist that ra-
tioning of gasoline or other fuels must
conform to standards of basic fairness
and reasonableness.

Mr. President, fairness and reason-
ableness demand that gasoline supplies
be conserved by the elimination of waste-
ful and unnecessary consumption. Each
of us can identify separate prime targets
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of unnecessary consumption. However,
no example of waste in the consumption
of gasoline is more blatant than the arti-
ficial demand resulting from arbitrary,
unreasonable, and irrational forced bus-
ing plans for racial balance which have
been imposed by Federal court judges.
This waste must stop.

Mr. President, in Alabama the annual
consumption of gasoline for operating
schoolbuses has increased tremendously
in the last 5 years.

Mr. President, much of this increase is
attributable to decrees of U.S. district
court judges based on what I am con-
vinced is a mistaken conception of con-
stitutional requirements. For example,
some Alabama city school systems have
been ordered to bus children for the sole
purpose of achieving an arbitrary racial
mix in the schools, even though such city
school systems had never before operated
buses to transport children.

To contend that the U.S. Constitution
requires school systems to purchase
buses, employ and train bus drivers,
establish maintenance shops, and as-
sume the cost of operating, maintenance
and obsolescence of busing equipment for
no other purpose than to achieve and
maintain a racial ratio in public schools
is a palpable absurdity. The American
people will not buy it.

At a time when the American people
are called upon to tighten their belts to
make sacrifices in the interest of con-
serving energy resources, it is incompre-
hensible that Federal judges should per-
sist in pursuing a course which can lead
only to massive discontent, and increased
hostility to the judicial oligarchy which
has assumed power over the lives of the
citizens to order busing of their children
in accordance with revealed truth of a
bankrupt social science.

Mr. President, commonsense and rea-
soning must prevail over the judicial
oligarchy. Nothing would be more rea-
sonable and rational than to restore the
law of the Constitution which protects
the right of every school child fto at-
tend the school closest to his place of
residence, without regard to race, creed,
color or national origin. The American
people are not going to tolerate busing
plans which deny children their inherent
right to attend a neighborhood school.
They will not tolerate judicial edicts
that require children to be forcibly and
needlessly transported to a school across
town at the cost of millions of gallons of
gasoline.

Mr. President, I commend the distin-
guished Senator from North Carolina.

Mr. ERVIN. Mr. President, would the
Senafor from Alabama yield for a ques-
tion?

Mr. ALLEN. Mr. President, I yield for
a question to the Senator from North
Carolina.

Mr. ERVIN. Mr. President, I would
like to ask the distinguished Senator
from Alabama whether he agrees with
the Senator from North Carolina that
busing under a judicial order for inte-
gration purposes i$ not only not required
by the Constitution, but is also directly
in conflict with the equal protection
clause of the 14th amendment.

Mr. ALLEN. It certainly is. I agree with
the Senator.
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Mr, ERVIN. Mr. President, I would like
to ask the Senator from Alabama if
the equal protection clause does not
clearly prohibit a State from treating in
a different manner persons similarly sit-
uated.

Mr. ALLEN. That is certainly true. And
that was the reasoning of the original
Brown decision, from which the Supreme
Court has now veered 180 degrees away.

Mr. ERVIN. Mr. President, I will ask
the Senator from Alabama if it is not
true that when a Federal court says to
a school board, “You may permit some of
the children residing in your zone or dis-
trict to attend neighborhood schools.
However, you must deny to other chil-
dren residing in your zone or district the
right to attend their neighborhood
schools,” that requires the school board
to treat children similarly situated in a
different manner, and therefore clearly
violates the equal protection clause.

Mr. ALLEN. I certainly agree with the
Senator from North Carolina.

Mr. ERVIN. Mr. President, I ask the
Senator from Alabamasa if, when a Fed-
eral court hands down a decree requir-
ing the busing of children for the pur-
poses of integration, it does not say to
the school board, in addition to what I
have already mentioned about treating
children differently, “You must take
these children whom you denied the
privilege of exercising their constitu-
tional rights to attend their neighbor-
hood schools along with others similarly
situated, and place them in a bus and
transport them to schools located else-
where either for the purpose of decreas-
ing the number of children of their race
in the neighborhood school or increasing
the number of children of their race
elsewhere.” I ask the Senator from Ala-
bama if that does not violate the equal
protection clause as interpreted in the
Brown case a second time in that it
denies the children who are required to
be bused to other schools admission to
their neighborhood schools solely on ac-
count of their race.

Mr. ALLEN. It certainly does. I agree
with the Senator from North Carolina.

Mr. ERVIN. We are not only con-
fronted by decisions of courts, which are
repugnant to the constitutional provi-
sion they profess to interpret, but in this
time of a shortage in energy we are also
engaging in wasting a scarce commodity
which is absolutely essential to the wel-
fare of the country, for a purpose which
is absolutely inconsistent with any proper
interpretation of the equal protection
clause. :

Mr. ALLEN. I agree with the Senator
from North Carolina. I thank the Sena-
tor from North Carolina for his remarks.

Mr. HELMS. Mr. President, I thank
the Senator from North Carolina and
the Senator from Alabama for their
remarks.

I yield now to the Senator from Colo-
rado.

Mr. DOMINICEK. Mr. President, for a
long time I have been an opponent of
the forced busing situation to overcome
racial imbalance. However, there are a
great number of schools in the West and
also in the East which are in many cases
countywide, Now, without discussing the
racial situation at all, they rely on bus-
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ing in order to get to their school. If we
were to eliminate busing, then we would
have the very difficult problem of, maybe,
having an increase in the use of gasoline
by parents bringing their kids to school
if, as, and when they could find the time
to do so.

I do not see any reference to racial
imbalance in the amendment. It bothers
me because in many towns in Colorado
there would be no way to get to school
most of the time if it were not for the
busing system.

Mr. HELMS. Mr. President, I would
say that the intent of the amendment
rests on the words “insofar as possible.”
Of course, the judgment would be left
to the school boards in the districts as
to what is best for the children. Specifi-
cally, we are addressing ourselves to the
forced busing of school children against
their will.

Mr. DOMINICK. And that is the Sen-
ator's intent in the amendment?

Mr. HELMS. That is the intent of the
amendment.

Mr. DOMINICK. Mr, President, I
thank the Senator from North Carolina.

Mr. HELMS. I am ready to vote, Mr.
President.

Mr. NELSON. Mr. President, I am a
bit puzzled by the amendment, because
it directs the President to design an
energy conservation program which
shall include measures capable of reduc-
ing energy consumption by no less than
10 percent within 10 days and no less
than 25 percent within 4 weeks after
implementation through the imposition
of limitations on the transportation of
students in schools operated by local or
State educational agencies.

I do not have a chart here. I have one
in my office that delineates rather care-
fully the energy consumption of the
country by industry and occupation, and
I believe it shows that if you closed every
grade school in America and kept the
children home, and if you closed every
high school in America and kept the
children home, I doubt very much
whether we could save 1 percent of the
total energy consumption of America,
which includes all the energy from coal
for running factories and power plants,
all the energy from the major water
resources of the country, all the energy
from oil, from gasoline, and from nu-
clear power.

We have an amendment here that
would purport to solve all the problems
in the country without really accom-
plishing anything, because it could not
save that much energy in any conceiv-
able way.

Mr. HELMS. Mr. President, will the
Senator yield?

Mr. NELSON. I yield for a gquestion.

Mr, HELMS. I would attempt to an-
swer the question the Senator has raised,
if the Senator desires.

Mr. NELSON. Yes, I am glad to yield
for that purpose.

Mr. HELMS. The language in the first
seven lines I propose refers to the entire
package of various remedies contained
in the energy bill which has already heen
passed by the Senate, and is drawn to
make it consistent therewith. The dis-
continuance of forced busing would be
only one of the many proposed remedies.




38652

Mr. NELSON. If there is any such lan-
guage in there, I do rot read it. All it
says, as I read it, is that the President
is going to save 25 percent of the energy
consumption in America by limiting the
transportation of students in school
buses. That is the way the plain language
reads to me, I just say it cannot be done,
apart from the fact that I do not agree
with its purpose.

Mr. President, I am prepared to make a
motion to table the amendment.

Mr. JAVITS. Mr. President, if the Sen-
ator will yield to me, this is the second
time this matter has been up within a
very short time. The Senator from Wis-
consin has already pointed out the basic
imperfection in the amendment in terms
of its drafting. I would also like to point
out another imperfection in ferms of its
drafting. It has been stated in answer to
a guestion by the Senator from Colorado
(Mr, DoMinick) that the limitations on
busing should only be insofar as possible.
Again, I do not find that in the amend-
ment. The “insofar as possible” relates
to students walking to school, and then
with the further qualification that even
if they were conveyed they should be
conveyed no farther than to the appro-
priate school nearest their residence.

That is the traditional neighborhood
school idea, which would not answer this
cuestion either, because county central
schools are not necessarily nearest the
child’s residence. But assuming all this
would be perfected, Mr. President, and
Mr. Herms makes the differences by

changing the language, the substance of
the amendment is to use the energy
emergency truly to pour gasoline on the

flames of racial differences in the United
States. The idea that they have all been
dispelled and gone away we all know not
to be true. Fortunately for us, at a time
when we have deep froubles of many
other kinds, there is some feeling of sta-
bility in the country upon this issue. Mr.
President, I would say an American, let
alone a Senator, should thank God for us
that it is not the issue that it was but a
very short time ago and may unhappily
be again.

But if we want one way to create such
an issue, this is it. All we have to do is
undo court decrees and engage in the
busing battle all over again, and we will
really be pouring gasoline on that fire.

I think each Senator should vote to
table this amendment without regard to
the details precisely for that reason,
because this is something we ought not
to be dealing with right now. As long as
it is not hitting us, let us not hit it.

Becond, Mr. President, we did our ut-
most to resolve the problem by establish-
ing criteria in the higher education bill,
where this matter was wrestled with and
fought over and finally written into some
kind of law, which was of such a nature
that although I was one of those who had
a great deal to do with fashioning the
final higher education bill, I, with others
like Senator Mownparg, found it in con-
science necessary to vote against the
conference report, because we were
deeply concerned about the effect of these
very amendments, or amendments deal-
ing with this very question, which were
incorporated in that bill.
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I say that only to indicate that though
I am by no means satisfied, I think exist-
ing conditions have reduced tensions,
unlike the mover of the amendment, and
I think it would be unwise, in the inter-
ests of our Nation, to bring this issue to
the fore by a positive act of denial of the
kind which this represents.

If we want to maintain employment
with respect of energy conservation,
which we do, and if we want to retain
egalitarianism—and that is why so many
of us favor rationing as the most egali-
tarian way in which to meet the prob-
lem—we certainly do not wish to give new
cause for profound public tension in an
area which has been tension-ridden
enough, and in which we need invite no
more.

So I hope very much that Sentor
NerLson's motion, which will imminently
be made, to lay the amendment on the
table will prevail.

Mr. HELMS. Mr. President, I would
simply emphasize again, just before the
motion to table, that Senators who vote
to table will be voting to continue to
waste millions of gallons of gasoline each
vear for an unwise, unworthy, destruc-
tive purpose.

The distinguished Senator from New
York, who knows of my admiration for
him. He is a gentleman. He made the
same eloquent argument on the previous
occasion when I submitted this amend-
ment. He says that we should not throw
gasoline on the fires of racial misunder-
standing, or words to that effect.

I do not know how to square his ap-
praisal of that situation with wvarious
polls which have been made available
to me, polls showing, as I recall, that
over 80 percent of the parents of black
children of this country resent just as
deeply as anyone else the forced busing
of their children across the county for
no purpose at all except to satisfy the
whim of some Federal judge or Federal
bureaucrat.

So I simply say, just prior to the mo-
tion to table which I understand is com-
ing, that any Senator who votes to table
the amendment will be voting to con-
tinue to waste millions of gallons of gaso-
line on forced busing of students.

Mr. THURMOND. Mr. President, I rise
in support of this amendment.

In the first place, the amendment is
so drawn that it would encourage school
children to walk to school if possible
without any public transportation, there-
by saving fuel, where they live close
enough to the school. In the next place,
if they are transported, it provides
through public means no further than
the appropriate school nearest their
residence. It simply means that a child
can attend the school nearest his home.

Now the polls which have been taken
all over the country show clearly that
members of the white race and members
of the black race oppose the busing of
schoolchildren so as to bring about a
racial balance.

This amendment is predicated on the
theory of saving gasoline and it should
save millions of gallons of gas and, at
the same fime would accomplish the
purpose—certainly partly so—of trans-
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porting children in order to bring about
a racial balance.

The Supreme Court decision of 1954
held clearly that no child could be de-
prived of entering any school because of
his race or color. But, since that time,
some Federal judges have taken differ-
ent constructions and have made a 180-
degree turn away from that decision,
in holding that a child of one race can
be transported to a school of another
race simply to bring about a racial bal-
ance.

Ir. President, I understand that in
the home State of my distinguished
friend from North Carolina- (Mr. HELMs) ,
there is one child being transported on
a schoolbus for miles and miles just be-
cause of a racial balance. That does not
make any scnse. It is a waste of fuel. It
is an imposition on the child.

I think the time is not far off when
the people of this country will realize
that this asinine policy must be changed.

I rezlize that some of the leaders of
some groups have taken another posi-
tion and have gotten concrete on it, in
that they hesitate to withdraw from their
position.

Mr. President, this is not the kind of
legislation to discriminate against any-
one. This is the kind of legislation that
will help children, and will help parents.
It is unfair to the child, especially, to keep
him on a schoolbus riding around for
several hours a day just to bring about a
racial balance, when he could go to school
maybe within a block of his home, or
nearer his home, and save his time.

Mr. President, I do not believe there
is any use taking up a lot of time to dis-
cuss this issue. We are all familiar with
it.

I hope that the Senate will see fit to
adopt the amendment. '

Mr. NELSON. Mr. President, I move
to table the pending amendment.

Mr. HELMS. Mr. President, I ask for
the yeas and nays.

The veas and nays were ordered.

The PRESIDING OFFICER. The ques-
tion is on agreeing to the motion to table
the amendment (No. 741) of the Senator
from North Carolina (Mr. HELMs).

On this question the yeas and nays
have been ordered, and the clerk will
call the roll.

The second assistant legislative clerk
called the roll.

Mr. ROBERT C. BYRD. I announce
that the Senator from Iowa (Mr.
HucrEes), the Senator from South Da-
kota (Mr. McGoverN), the Senator from
South Dakota (Mr. ABOUREZK), the Sen-
ator from Wyoming (Mr. McGee), and
the Senator from New Mexico (Mr. Mon-
TOYA) are necessarily absent.

I also announce that the Senator from
Missouri (Mr. SymmeToN) is absent be-
cause of illness.

I further announce that, if present and
voting, the Senator from Wyoming (Mr.
McGeEg) would vote “yea.”

Mr. GRIFFIN. I announce that the
Senator from Tennessee (Mr. BAKER),
the Senator from Utah (Mr. BENNETT),
the Senator from Virginia (Mr. Wirriam
L. Scorr), and the Senator from North
Dakota (Mr. Youwc) are necessarily
absent.

The Senator from Idaho (Mr. Mc-




November 29, 1973

CrLure) and the Senator from Oregon
(Mr. Packwoop) are absent on official
business.

The result was announced—yeas 48,
nays 40, as follows:

[No. 530 Leg.]
YEAS—48

Hatfield
Hathaway
Huddleston
Humphrey
Inouye
Jackson
Javits
Eennedy
Magnuson
Mansfleld
Mathias
McIntyre
Mondale
Moss
Muskie
Nelson

NAYS—40

Dole
Domenici
Dominick
Eastland
Ervin
Fannin
Fong

Alken
Bayh
Bellmon
Biden
Brooke
Burdick
Cannon
Case
Church
Clark
Cranston
Eagleton
Gravel
Hart
Hartke
Haskell

Pastore
Pearson
Pell

Percy
Proxmire
Ribicoff
Saxbe
Schweiker
Scott, Hugh
Staflord
Stevens
Stevenson
Taft
Tunney
Welcker
willlams

Allen
Bartlett
Beall
Bentsen
Bible
Brock
Buckley
Byrd, Fulbright
Harry F., Jr. Goldwater
Byrd, Robert C. Griffin
Chiles Gurney
Cook Hansen
Cotton Helms
Curtis Hollings

NOT VOTING—12

MeGee Scott,
McGovern Wwilllam L.
Montoya Symington
Packwood Young

Hruska
Johnston
Long
McClellan
Metcalf

Nunn
Randclph
Roth
Sparkman
Stennis
Talmadge
Thurmond
Tower

Abourezk
Baker
Bennett
Hughes
MeClure

So the motion to table Mr. HeLms’
amendment (No. 741) was agreed to.

Mr. MAGNUSON. Mr. President, I send
an amendment to the desk.

The PRESIDING OFFICER. The
amendment will be stated.

The assistant legislative clerk read as
follows:

At the appropriate place in the bill add a
new section as follows:

SEc. —(a) Section 1631 (a) of the Social
Security Act is amended by adding the fol-
lowing new subsection (G), “The Secretary
may enter into arrangements with States
under which such States will in emergency
circumstances act as the Secretary's agent
in making benefit payments under this Title.
The cost of any such payments made by
States under such arrangements shall be re-
imbursed by the Secretary.”

(b) Subsection (a) of this section shall
be effective January 1, 1974.

Mr. MAGNUSON. Mr. President, I can
explain the amendment very briefly. The
new supplemental security income pro-
gram will be administered by the Fed-
eral Government and will replace the
present State-administered programs of
assistance to the aged, blind, and dis-
abled. This new Federal program begins
January 1. Under the old State-admin-
istered program, the States had the au-
thority to make emergency payments to
the aged, blind, and disabled when their
checks were stolen or lost in the mails.
My amendment will permit the States to
make arrangements with HEW so that
they can continue to make such emer-
gency payments under the new Federal
SSI program. Additionally, of course, if

would authorize the Secretary to reim-
burse the States for such payments.
The need for this amendment is, I
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think, quite clear. For example, because
of their low incomes, many of the aged,
blind, and disabled live in areas char-
acterized by high crime rates. Conse-
quently, there is a very real problem with
these persons’ checks being stolen from
their mailboxes.

When this occurs or when a check is
delayed in the mail it is often nothing
less than a catastrophe for many of these
people who are completely dependent up-
on their Government checks to buy their
groceries, pay their rent, and take care of
the other basic necessities. In the past it
has been possible for the States to make
emergency payments to an aged, blind,
or disabled person in these circumstances
because the old assistance program was
administered by the States.

It is important, I think, in launching
this new federally administered program
of assistance to the aged, blind, and dis-
abled, that we continue to make it possi-
ble for the States in such emergency sit-
uations to immediately pay these people
the money they must have to live. The
bureaucracy can afford to wait while the
stolen or lost checks are recovered or
otherwise accounted for. But the aged,
blind, or disabled recipient cannot wait.

I have been told by the Governor of
my State that if this amendment be-
comes law he will immediately move to
implement within Washington State the
arrangements it authorizes for emer-
gency payments. He also informs me that
in his discussions with other Governors
he has learned that the need for such a
provision in the law is widely recognized
and that he is confident it would be
Qul‘t]:kiy implemented in other States as
well.

Mr. President, in closing, I would note
that this is a very simple way to make
Government more responsive to the needs
of its citizens and strongly urge its adop-
tion by the Senate. I think this is an
amendment that the Senator from Wis-
consin and the Senator from Louisiana
will accept.

Mr. NELSON. Mr. President, I think
that this is a perfectly sound and needed
amendment, and I am willing, therefore,
to accept it.

Mr. CURTIS. Mr. President, it seems
to me the amendment has merit. I have
no objection to it. I would ask one ques-
tion. The whole procedure is subject to
the discretion of the Secretary, and he
could work it out. Is that correct?

Mr. MAGNUSON. Yes.

Mr. CURTIS. In a way that will pro-
tect them.

Mr. MAGNUSON. Yes; all this does is
to allow the Secretary to work this prob-
lem out with the States so that the aged,
blind, or disabled recipient will not suf-
fer if his check is lost or stolen.

Mr. CURTIS. And it has only to do
with those people who are on the rolls
to get a check and something happens
to the check.

Mr. MAGNUSON. That is correct.

Mr. CURTIS. It does not affect the
ability to place people on the rolls.

Mr. MAGNUSON. No.

The PRESIDING OFFICER. The ques-
tion is on agreeing to the amendment of
the Senator from Washington.

The amendment was agreed to.
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AMENDMENT NO. 742

Mr. HELMS. Mr. President, I send to
the desk an amendment.

The PRESIDING OFFICER, The
amendment will be stated.

The assistant legislative clerk pro-
ceeded to read the amendment.

Mr. HELMS. Mr. President, I ask
unanimous consent that further reading
of the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered; and, without
objection, the amendment will be printed
in the RECORD.

The amendment, ordered to be printed
in the REcorp, is as follows:

AMENDMENT No. 742

At the end of the bill add a new title as
follows:

8ec. —. (a) The Food Stamp Act of 1964,
as amended, is amended by inserting in sec-
tion 5 thereof the following:

“(e) Notwithstanding any other provision
of law, a household shall not participate in
the food stamp program while its principal
wage earner is, on account of a labor dis-
pute to which he is a party or to which a
labor organization of which he is a member
is a party, on strike: Provided, That such in-
eligibility shall not apply to any household
that was eligible for and participating in the
food stamp program immediately prior to
the start of such strike, dispute, or other
similar action in which any member of such
household engages: Provided jfurther, That
such ineligibility shall not apply to any
household if any of its members is subject
to an employer’s lockout.”.

(b) Section 3 of such Act is further
amended by adding at the end thereof the
following new subsections:

“(o) The term ‘labor organization' means
any organization of any kind, or any agency
or employee representation committee or plan
in which employees participate and which
exists for the purpose, in whole or in part,
of dealing with employers concerning griev-
ances, labor disputes, wages, rates of pay,
hours of employment, or conditions of work.

“(p) The term ‘strike’ includes any strike
or other concerted stoppage of work by em-
ployees (including a stoppage by reason of
expiration of a collective-bargaining agree-
ment).".

Mr. HELMS. Mr. President, I am going
to be brief in discussing this amendment.
Any delay in the vote will not be the re-
sponsibility of the Senator from North
Carolina.

Here again we have a matter of policy
which I think the Senate should con-
front. It is a matter of U.S. Government
participation in labor strikes. I do not
think the taxpayers should subsidize
either side in a labor dispute.

This amendment simply provides that
food stamps should not be made avail-
able to those who walk out willingly on
their jobs.

I see my distinguished friend, the
junior Senator from Minnesota, across
the aisle. I anticipate a motion to table.
I will simply say that any Senator who
votes to table this amendment will, in
effect, be voting to use tax funds for the
provision of food stamps to people who
deliberately and willingly walk out on
their jobs, thereby requiring the tax-
payers to finance, in part, a strike.

Mr. THURMOND. Mr. President, three
times in the past 4 years I have intro-
duced a bill which would prohibit food
stamp distribution to a household where
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the head of the household is engaged in a
lahor strike.

This bill was referred to committee,
and the full Senate has not yet had an
opportunity to vote on it.

Today I am pleased by the fact that
Senator HeELms is offering an amendment,
of which I am a cosponsor, to the social
security amendments with the same ob-
jective in mind.

Mr. President, I do not believe that the
majority of the people know that strik-
ing workers can receive food stamps.
When our taxpayers realize this fact,
they are outraged because their tax dol-
lars are being used to help one side in a
labor dispute.

To provide strikers with food stamps
is to allow the Government to take sides
in the dispute. This is not the purpose of
the food stamp program. The purpose of
the food stamp program is to assist those
who are unable to work or to find em-
ployment and, therefore, cannot support
their families. It should not be the pur-
pose of the program to subsidize those
who have jobs and are able to support
their families,

The taxpayers bear the ultimate bur-
den of financing this program. Tax dol-
lars should not be spent on food stamps
for those who voluntarily refuse to work,
but should be used to help those who are
genuinely in need.

Mr. President, the time has come to
reevaluate our priorities in regard to
the food stamp program. It is time that
we in the Senate take a stand on this
issue and I urge my colleagues to vote
favorably on this long overdue measure,

Mr. AIKEN. Mr. President, will the
Senator yield?

Mr. THURMOND. I yield.

Mr. AIKEN. I was just wondering
whether, if 52 percent of union members
had voted to go on strike, and if 48 per-
cent voted against going on strike, would
that 48 percent be entitled to food
stamps? L

Mr. THURMOND. A man does not
have to go out on strike unless he wants
to. If he goes out cn strike, he has a right
to do so. If he does, I do not think he is
entitled to food stamps.

Mr. AIKEN. Does the Senator mean
that those who are opposed to the strike
should not be entitled to food stamps?

Mr. THURMOND. If they participate
in the strike.

Mr. HELMS. Mr. President, I ask
unanimous consent that the distin-
guished Senators from Arizona (Mr.
GoLdwATER and Mr., FANNIN) be added
as cosponsors of my amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HUMPHREY. Mr. President, since
the distinguished Senator from North
Carolina has mentioned my name, I may
say that T am opposed to the amendment.

Mr. LONG. Mr. President, I have a
great deal of sympathy for the amend-
ment. I have voted for it on ocecasion. At
a point where it appears that we have
a chance fo do something along the line
the Senator is advocating, I expect to
vote for it again.

But we have before us a bill that has a
very decided prospect of a Presidential
veto, as the bill now stands. I hope that
we can lay before the President a bill
that will contain items which have been

CONGRESSIONAL RECORD — SENATE

agreed to by the Senate and the House
by a vote of 70 or 80 percent, including
a social security increase to help the
poor beyond the point where the Presi-
dent is willing to go. So if we have to
make efforts to override a veto, we will
have a bill which we will be able to
pass even over that veto.

With all of the things that are in the
bill now, it would not take a great deal of
dilatory tactics to prevent the bill from
becoming law.

When we have a chance to pass a bill
on the basis where we might get a clean
vote on this issue, up or down, and where
we may have some prospect of getting
something, I will be willing to cooperate
to help the Senate provide an answer,
but for now we just would not achieve
it. All we would do is defeat good pro-
visions in the bill which deserve to be-
come law between now and January 1.

Mr. HUMPHREY. Mr. President, will
the Senator yield?

Mr, LONG. I yield.

Mr. HUMPHREY. I think another
point needs to be made, which the Sen-
ator from Vermont was attempting to
make, and which he made very well:
namely, that in some of these strike situ-
ations there are workers who are, in a
sense, innocent victims. It is wrong to
deny them, if want is there, of some pro-
vision for their care. After all, many
times strikes take place when the vote to
strike is not unanimous, but by the
nature of the established labor law,
those people have to go out on strike.

There are honest differences of opin-
ion on this matter. I do not gquestion
anybody’s motives. It just seems to me
this question deserves special considera-
tion and should not be attached to a bill
which, as the Senator has said, is going
to have as much trouble getting by as
this.

Mr. LONG. If we resolve this issue, it
will not be by the language of this
amendment. It will be by something that
will say that those who are actively en-
gaged in a strike will be denied food
stamps, but not those who are not cross-
ing picket lines or those persons who, as
the Senator suggests, have no involve-
ment in the strike but are merely denied
the opportunity to work because one
union in an assembly line walks out on
strike, with the result that, because one
particular function is not being per-
formed, there is no other work for any-
body else.

This, in my judgment, is not the best
amendment along that line. Even if it
were. I would not be in a position to sup-
port it at this time. I would have to ask
to keep it out of the bill, because I am
satisfied that if we had the amendment
in the best possible form the Senate
could put it in after a great deal of con-
sideration and meodifications, we would
still have an issue that would, in my
judgment, make it impossible to take
this bill to the President and make it law.

EKnowing that we are being threatened
by a veto because of some provisions in
this bill which have passed the Senate
by a vote of more than 90 percent from
time to time, and which are likely to
reach the President’s desk, I do not want
to see a lot of good things in this bill fail
of enactment because we insist on adding
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to the bill an item that the President
favors, but which would dictate that we
could not override the President’s veto.

Mr. ATKEN. Mr. President, will the
Senator yield?

Mr. LONG, I yield.

Mr. AIKEN. I would think that any-
thing affecting food stamps would go be-
fore the Committee on Agriculture and
Forestry. It has, anyway, in the last gen-
eration or so.

Mr. LONG. That is another problem
we would have to contend with,

Mr, AIK.:N. If it got to the House, it
would be held to be nongermane. If we
had anything in a bill affecting the food
stamp law and it went to the House, it
would be held to be nongermane over
there and might be disastrous to the en-
tire bill.

Mr. LONG. I thank the Senator. I
think it might lead to the Agriculture
Committee members in the House ob-
jecting to the bill going to conference,
and, therefor, impeding the biil.

For those reasons, Mr. President, I
move to lay the amendment on the table,

I ask for the yeas and nays.

The yeas and nays were ordered.

The PRESIDING OFFICER. The ques-
tion is on agreeing to the motion of the
Senator from Louisiana to lay on the
table the amendment of the Senator
from North Carolina (No. 742). The
yeas and nays have been ordered, and
the clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. ROBERT C. BYRD. I announce
that the Senator from South Dakota
(Mr. ABoURezK), the Senator from Iowa
(Mr. HucHEs), the Senator from Wyo-
ming (Mr. McGee), the Senator from
South Dakota (Mr. McGovern), the
Senator from New Mexico (Mr. Moxn-
TOYA), and the Senator from New Jersey
(Mr. WiLL1AMs) are necessarily absent.

I also announce that the Senator from
Missouri (Mr. SyMmineToN) is absent be-
cause of illness.

I further announce that, if present
and voting, the Senator from Wyoming
(Mr. McGeE) would vote “yea.”

Mr. GRIFFIN. I announce that the
Senator from Tennessee (Mr. BaAgEer),
the Senator from Utah (Mr. BENNETT),
and the Senator from North Dakota
(Mr. Younc) are necessarily absent.

The Senator from Idaho (Mr. Mc-
CLure) and the Senator from Oregon
(Mr. Packwoon) are absent on official
business.

The result was announced—yeas 56,
nays 32, as follows:

[No. 531 Leg.]
YEAS—56

Hartke
Haske]l
Hatfleld
Hatneway
Euddlaston
Fumphrey
Brooke Inouye
Burdick Jackson
Byrd, Robert C. Javits
Cannon Johnston
Case Eennedy
Clark Long

Cook Magnuson
Cranston Manefizld
Eagleton Mathias
Fong Melntyre
Fulbright Mondale

Gravel 088
Hart Muskie

Aiken
Bayh
Besall
Eentsen
Bible
Biden

Nelscn
Pastore
Pearscn
Pell

Percy
Proxmire
Randclph
Ribicofl
Saxbe
Schweiker
Scott, Hugh
Bparkman
Btafford
Stevens
Stevenson
Taft
Tunney
Weicker
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NAYS—32

Domenici
Dominick
Eastland
Ervin
Fannin
Goldwater
. Griffin
Gurney
Hansen
Helms
Hollings
Hruska

NOT VOTING—12
MecClure Packwood
McGee Symington

Bennett McGovern Willlams
Hughes Montoya Young

So the motion to table Mr. HeLms’
amendment was agreed to.
AMENDMENT NO. 664

Mr. CHURCH. Mr. President, I call up
amendment No. 664, and ask that it be
stated.

The PRESIDING OFFICER. The clerk
will report the amendment.

The second assistant legislative clerk
proceeded to read the amendment.

Mr. CHURCH. Mr. President, I ask
unanimous consent that the clerk refrain
from further reading of the amendment,
and I shall explain it to the Senate.

The PRESIDING OFFICER. Without
objection, it is so ordered. The amend-
ment will be printed in the Recorp in
full.

Mr. CHURCH's amendment (No. 664) is
as follows:

On page 9 add the following at the end
thereof:

Sec. . (a) Title XVIII of the Social Se-
curity Act is amended by adding at the end
thereof the following new section:

“Sec. 1880. (a) Nothing in this title shall
be construed to require—

“(1) any individual to perform or assist
in the performance of any sterilization pro-
cedure or abortion if his performance or
assistance in the performance of such pro-
cedure or abortion would be contrary to his
religious bellefs or moral convictions; or

“(2) any provider of services to—

“({A) make its facilitles avallable for the
performance of any sterilization procedure
or abortion if the performance of such pro-
cedure or abortion in such facilities is pro-
hibited by the entity on the basis of religious
beliefs or moral convictions, or

“(B) provide any personnel for the per-
formance of assistance in the performance
of any sterilization procedure or abortion if
the performance or assistance in the per-
formance of such procedure or abortion by
such personnel would be contrary to the re-
liglous beliefs or moral convictions of such
personnel.

“(b) No provider of services which receives
any payment under this title may—

“(1) diseriminate in the employment, pro-
motion, or termination of employment of
any physician or other health care personnel,
or

MecClellan

Metcalf

Nunn

Roth

Bcott,
William L.

Stennis

Talmadge

Thurmond

Tower

Allen
Bartlett
Bellmon

“(2) discriminate in the extension of staff
or other privileges to any physiclan or other
health care personnel, because he performed
or assisted in the performance of a lawful
sterilization procedure or abortion, because
he refused to perform or assist in the per-
formance of such a procedure or abortion
on the grounds that his performance or as-
sistance in the performance of the procedure
or abortion would be contrary to his religious
beliefs or moral convictions, or because of
his religlous beliefs or moral convictions re-
specting sterilization procedures or abortions,

“(ec) The amendments made by this sec-
tion shall be effective on the first day of the
month following the month in which this
Act is enacted.”.
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(b) Title XIX of the Social Security Act is
amended by adding at the end thereof the
following new sectlon:

“Sec. 1911. (a) Nothing in this title shall
be construed to require—

“(1) any individual to perform or assist in
the performanceé of any sterilization pro-
cedure or abortion in his performance or as-
slstance in the performance of such pro-
cedure or abortion would be contrary to his
religious beliefs or moral convictions; or

“(2) any agency, institution, or facility

*“(A) make its facilities available for the
performance of any sterilization procedure
or abortion if the performance of such pro-
cedure or abortion in such facilities is pro-
hibited by the entity on the basis of religious
beliefs or moral convictions, or

“(B) provide any personnel for the per-
formance or assistance in the performance
of any sterilization procedure or abortion if
the performance or assistance In the per-
formance of such procedure or abortion by
such personnel would be contrary to the re-
ligious beliefs or moral convictions of such
personnel.

“(b) No agency, institution, or facility
which receives any payment under this title
may—

*(1) discriminate In the employment, pro-
motion, or termination of employment of
any physician or other health care person-
nel, or

““(2) discriminate in the extension of staff
or other privileges to any physician or other
health care personnel, because he performed
or assisted in the performance of a lawful
sterilization procedure or abortion, because
he refused to perform or assist in the per-
formance of such a procedure or abortion on
the grounds that his performance or assist-
ance in the performance of the procedure or
abortion would be contrary to his religious
bellefs or moral convictions, or beeause of his
religious beliefs or moral convictions respect-
ing sterilization procedures or abortions.

“(c) The amendments made by this sec-
tion shall be effective on the first day of the
month following the month in which this
Act 1s enacted.”.

Mr. CHURCH. Mr. President, earlier
this month I announced my intention
to offer this amendment to the pending
bill. It would provide that medical per-
sonnel, who by participation in the med-
icare and medicaid programs are re-
cipients of Federal funds, shall not be
required, on the basis of this aid, to par-
ticipate in the performance of steriliza-
tion or abortion procedures if such pro-
cedures are in violation of that individ-
ual's religious beliefs or moral convic-
tions.

With only technical modifications, this
is the same provision adopted over-
whelmingly by Congress as title IV of
S. 1136, the omnibus health bill, subse-
quently signed into law—Public Law 93-
45. "Vhen I originally authored the
“conscience clause,” the language was
such that it applied to recipients of aid
under all Federal health programs. It
was in this form that it originally passed
the Senate last March. However, the
germaneness rules in the House of Rep-
resentatives dictated that this provision
could only apply to those programs spe-
cifically authorized by S. 1136—the Pub-
lic Health Service Act, and the Com-
munity Mental Health Centers Act—and
today these are the only programs which
fall within the reach of the law.

I indicated at the time of final pas-
sage of the omnibus health bill my inten-
tions to find an appropriate vehicle for
the extension of similar protection to

38655

doctors and other medical personnel who
receive Federal assistance through their
participation in medicare and medicaid
programs. Because of its technical na-
ture, H.R. 3153 is the most appropriate
vehicle to accomplish this purpose. I
think it is the general consensus of the
Members of Congress that this recent
enactment of law was not intended to be
discriminatory, and that this protection
should be extended to providers of medi-
care and medicaid services.

When I initially authored the ‘“con-
science clause” last spring, I cited a case,
Taylor against St. Vincent's Hospital,
whereby a Federal district court in Mon-
tana had issued a temporary injuction
compelling a Catholic hospital, contrary
to Catholic beliefs, to allow its facilities
to be used for a sterilization operation.
The district court based its jurisdiction
upon the fact that the hospital had re-
ceived Hill-Burton funds. On October 26,
1973, the Federal district court reversed
their previous decision and ordered that
the preliminary injunctive relief issued
by the court be dissolved. In this decision,
the court based ther decision on the pro-
visions of Public Law 93-45, 87 statute
91, section 401 (b) —the conscience clause
provision of the Public Health Service
Act.

Mr. President, I ask unanimous con-
sent that the court opinion and order be
printed in the Recorp at the conclusion
of my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. CHURCH. I also call to the atten-
tion of my colleagues the case of Watkins
against Mercy Medical Center, and ask
unanimous consent that the court’s
memorandum in that case be printed in
the Recorp at the conclusion of my re-
marks,

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 2.)

Mr. CHURCH. In this case, a U.S. dis-
trict judge for the State of Idaho, ruled,
partially on the provisions of Public Law
93-45, 87 statute 91, section 401(b), that
a hospital did not have to reinstate the
staff privileges of a doctor who refused
to comply with the medical code of a
Catholic hospital which had in previous
yvears received Federal aid. It was the
consensus of the court that this statute
prohibits any court from finding State
action on the part of a hospital which
receives Hill-Burton funds and using that
finding as a basis for requiring the hos-
pital to make its facilities available for
the performance of sterilization proce-
dures or abortions.

I am pleased that Senators DomeNICI,
EAsTLAND, BUCKLEY, EAGLETON, BIBLE and
ProxmIre have asked to join as cospon-
sors of my amendment, No. 664, to the so-
cial security amendments, and I ask that
the record so indicate. This amendment
is necessary if we are to protect the reli-
gious beliefs of all health care personnel
who receive Federal assistance, and I
urge my colleagues to act favorably to ex-
tend this protection to those personnel
who receive Federal assistance through
their participation in medicare and med-
icaid programs. .

Mr. President, I hope the distinguished
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manager of the bill will see fit to accept
the amendment. In view of the fact that
it is with a few technical changes iden-
tical to the earlier amendment that was
overwhelmingly passed by the Senate
and is now the law, and consistent with
that earlier judgment reached by the
Senate, I would hope the distinguished
Senator from Wisconsin would find it
possible to accept the amendment.

Mr. NELSON. Mr. President, we are
prepared to accept the amendment.

Mr. CHURCH. Mr. President, the dis-
tinguished senior Senator from Dela-
ware (Mr. RorH) has asked that his
name also be added as a cosponsor of
this amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The question is on agreeing to the
amendment (No. 664) of the Senator
from Idaho.

The amendment was agreed to.

Examsit 1

[In the U.S. District Court for the District
of Montana, Civil No. 1090]
OPINION AND ORDER
(James Michael Taylor and Gloria Jeane

Taylor, husband and wife, on Behalf of

themselves, individually, and on behalf of

others who may be members of a class of
persons similarly situated, Plaintiffs, versus

St. Vincent's Hospital, a Montana Corpora-

tion, Defendant)

The parties have agreed that the court may
render a decision in this cause without a
trial, based upon the stipulated facts which
appear in the court’s final pre-trial order.
Those pertinent facts may be summarized as
follows:

St. Vincent's Hospital 1s a private corpo-
ration which operates a hospital facility in
Billings, Montana, known as St. Vincent's
Hospital. It has done so since May 1, 1972,
when it took over the operation of the hos-
pital from the Sisters of Charity of Leaven-
worth, also a private corporation, whose
members are all members of a religious order
of that name. The physical facllities of St.
Vincent’s Hospital are now and at all times
material in this case have been owned by the
Sisters of Charity of Leavenworth, a cor-
poration.

As a private, charitable, non-profit cor-
poration, St. Vincent's Hospital recelved cer-
taln tax benefits from the State of Montana.
The Sisters of Charity of Leavenworth, a
corporation, when it operated St. Vincent's
Hospital, also applied for and received funds
under the Hill-Burton Act (42 U.S.C. §§ 201-
201(c)) during the years 1956 through 1963.

Tubal ligation as a sterilization procedure
had not, prior to the preliminary injunction
issued by this court in this cause, been per-
formed at St. Vincent's Hospital because of
the interpretation placed upon the publica-
tion entitled “Ethical and Religious Direc-
tives for Catholic Hospitals" which is incor-
porated by reference in the By-laws of the
medical staff of St. Vincent's Hospital. The
Bishop of Eastern Montana of the Roman
Catholic Church has the responsibility to in-
terpret the directives for members of the
Church of Eastern Montana, Including mem-
bers of the congregation of the Sisters of
Charity of Leavenworth who are on the Board
of Directors or are employed at St. Vincent’'s
Hospital. The preamble in the “Ethical and
Religious Directives'” makes it clear that they
are based upon moral convictions.

St. Vincent's Hospital and Billings Dea-
coness Hospital are the only hospitals in
Billings, Montana. In June, 1972, the mater-
nity departments of the two hospitals were
combined in St. Vincent's Hospital, and an
intensive care nurgery was constructed in
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8t. Vincent's Hospital in order to reduce in-
fant mortality in the community and to re-
duce the cost to the community of dupli-
cated maternity services. Prior to approving
consolidation of maternity services at St.
Vincent's Hospital, the Trustees of Sisters
of Charity of Leavenworth advised local ob-
stetricilans and trustees of the Billings Dea-
coness Hospital that surgical sterilizations
would not be allowed at St. Vincent's Hos-
pital. The consolidations was completed and
the combined maternity department with in-
tensive care facilities opened In June, 1872.

The plaintiffs, James and Gloria Tajylor,
are a married couple who were expecting a
second child to be delivered by Caesarian
section on October 31, 1972. The couple de-
clded that they wished Mrs. Taylor to be
sterilized by tubal ligation at the time of
the Caesarian section and requested permis-
slon of St. Vincent’s Hospital for the pro-
cedure. Permission was denied.

Plaintiffs allege in thelr complaint that
the defendant in refusing to permit Mrs.
Taylor to undergo a tubal ligation at the
time of her Caesarian delivery infringed
certain rights guaranteed to the plaintiff by
the United States Constitution. The plain-
tiffs further allege that the Iinfringement
was committed under color of state law. The
prayer asked for injunctive rellef, not only
for the Taylors, but also for “other persons
similiarly situated in the State of Montana.”

The plaintiffs seek to invoke the juris-
dictlon of this court under the provisions
of 42 U.S.C. §1983 and 28 U.S.C. § 1343. 42
U.S.C. § 1988 reads:

“Every person who, under color of any
statute, ordinance, regulation, custom, or us-
age, of any State or Territory, subjects, or
causes to be subjected, any citizen of the
United States or other person within the
jurisdiction thereof to the deprivation of
any rights, privileges, or Immunities secured
by the Constitution and laws, shall be liable
to the party injured in an action at law, suit
in equity, or other proper proceeding for re-
dress.”

28 US.C. § 1343 reads In pertinent part:

“The district courts shall have original
jurisdiction of any civil actlion authorized
by law to be commenced by any per-
son: * v e

*(8) To redress the deprivation, under col-
or of any State law, statute, ordinance, reg-
ulation, custom or usage, of any right, privi-
lege or immunity secured by the Constitu-
tion of the United States or by any Act of
Congress providing for equal rights of citi-
zens or of all persons within the jurisdiction
of the United States; * * *».”

Essential to the plaintiffs’ invocation of
jurisdiction in this cause is that the defend-
ant, in its alleged violation of the plaintiffs’
constitutional rights, acted under color of
state law. The plaintiffs’ assertion that the
defendant is acting under the color of state
law is grounded primarily on the fact that
Hill-Burton grants have been used to defray
a portion of the cost of hospital remodeling
and construction over the years. In fact, this
court, in its order dated October 27, 1972,
found jurisdiction in this cause because of
the receipt of such funds by the defendant.

However, on June 18, 1973, the President
signed into law the Health Pro Ex-
tension Act of 1973. Title IV, Section 401, of
that Act, provides in part:

“(b) The receipt of any grant, contract,
loan or loan guarantee under the Public
Health Service Act, the Community Mental
Health Centers Act, or the Developmental
Disabilities SBervices and Facllities Construc-
tion Act, by any individual or entity does
not authorize any court or any public official
or other public authority to require— * * *

“(2) such entity to—

“(A) make its facilities available for the
performance of any sterilization procedure
or abortlion if the performance of such pro-
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cedure or abortion in such facility is pro-
hibited by the entity on the basis of reli-
gious beliefs or moral conviction, .. .”

Public Law 93-45, 87 Stat. 91, Bection
401(b). By its plain language, this Act pro-
hibits any court from finding that a hospital
which receives Hill-Burton funds, is acting
under color of state law. The above sections
were specifically aimed at such a result as
evidenced by the legislative history.

In a recent memorandum filed in this ac-
tion, the plaintifis attack the Constitution-
ality of Section 401(b). Specifically, the
plaintiffs launch a direct attack upon this
sectlon as belng contrary to the establish-
ment clause of the First Amendment. How=
ever, the question of the Constitutionality of
that sectlon is not before this court, Further-
more, the case law relied upon by plaintiffs
relates to parochial schools and is distin-
guishable from the instant case.

Nor does Section 401(b) present any ques-
tion of retroactive application. It simply
limits the remedies the court may grant. It
can only affect pending and future court pro-
ceedings and does not purport to affect cases
in which judgments have become final.
Moreover, there is nothing in Section 401(b)
to suggest that it applies only in situations
where receipt of the public fund occurred
after the effective date of the Act. To apply
Section 401(b) in such a way would produce
the bizarre result that hospitals which have
received Hill-Burton funds prior to June 18,
1973, could be forced to permit sterilizations,
while those which received such funds after
June 18, 1973, could not. This was not the
Congressional intent.

Furthermore, there can be no doubt that

18ee H.R. No. 93-227; 1978 US.C.C. & AN.
1563. The Ilatter includes the following
language:

“The background for sypsection (b) of sec-
tion 401 of the bill is an Injunction issued
in November 1972 by the United States Dis~
trict Court for the District of Montana in
Taylor v. St. Vincents Hospital. The court
enjoined B8t. Vincents Hospital, located in
Billings, Montana, from prohibiting Mrs.
Taylor's physician from performing in that
hospital a sterllization procedure on her dur-
ing the delivery of her baby by Caesarian
sectlon.

“The suit to enjoin the hospital was
brought under 42 U.8.C. 1983 (which author-
izes civil actions for redress of deprivation
of civil rights by a person acting under color
of law) and 28 U.S.C. 1343 (which grants
United States district courts jurisdiction of
actions (authorized by another law) to re-
dress deprivation, under color of any State
law, of a Constitutional right). In ruling on
a motion to dismiss for lack of jurisdiction,
the court stated that ‘the fact that the de-
fendant [St. Vincents Hospital] is the bene-
ficlary of the receipt of Hill-Burton Act [title
VI of the Public Health Service Act] funds
is alone sufficient to support an assumption
of jurisdiction. .. ." The court also found
two other factors (state licensing and tax
immunity) that established a connection be-
tween the hospital and the State sufficient
to support jurisdiction.

“SBubsection (b) of 401 would prohibit a
court or a public official, such as the Secre-
tary of Health, Education, and Welfare, from
using receipt of assistance under the three
laws amended by the bill (the Public Health
Service Act, the Community Mental Health
Centers Act, and the Developmental Disabili~
ties Services and Facllitles Construction Act)
as a basls for requiring an individual or in-
stitution to perform or assist in the perform-
ance of sterilization procedures or abortions,
if such action would be contrary to religious
beliefs or moral conviction.

“In recommending the enactment of this
provision, the Committee expresses no opin-
ion as to the validity of the Taylor decision.”
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Section 401(b) which restricts the course
and power of inferior federal courts is a valid
exercise of Congressional power. Under Arti-
cle III of the Constitution, Congress can es-
tablish such inferior courts as it chooses. Its
power to create those courts includes the
power to invest them with such jurisdiction
as it deems appropriate for the public. Lock-
erty v. Phillips, 319 U.S. 182, 18T (1943). Pur-
ther, Congress is free to legislate with re-
spect to remedies the inferior Federal courts
may grant. detna Life Ins. Co. v. Haworth,
300 U.8. 227, 240 (1937).

For the foregoing reasons, it is hereby or-
dered that the plaintiffs be denied all relief.

It is further ordered that the preliminary
injunctive relief issued by this court on Octo-
ber 27, 1972, is dissolved.

The Clerk of this court is directed to enter
judgment accordingly.

Done and dated this 26th day of October,
1973.

ExHIBIT 2

[In the U.S. District Court for the District of
Idaho, Civil No. 1-73-17]

MeMORANDUM DECISION AND ORDER

(Wilfred E. Watkins, M.D., plaintiff, versus
Mercy Medical Center, et al., defendants)

The plaintiff brought this action for in-
Junctive and compensatory relief against the
defendant hospital and its Board of Directors,
contending that he had been denied medical
staff privileges for failure to agree to, or
abide by, the ethical or religious directives
under the Code of Ethies for Catholic Hospl-
tals as required by the application of any
physician for staff privileges within the hos-
pital, and that such a denial was a violation
of his right to freedom of religion and due
process of law. Recent congressional action
concerning the subject matter of this suit
and review of the evidence herein viewed in
the light tliereof convinces the Court that
the plaintifi's claim is without merit.

Briefly, the facts as stipulated are that
Dr. Watkins was denled reappointment to
the medical staff at Mercy Hospital Center for
fallure to submit a proper application, re-
appointment to the staff coming on an an-
nual basis. In his application of December 1,
1973, Dr. Watkins wrote an exclusion to his
agreement to abide by the By-Laws of the
Medical Staff of Mercy Medical Center so as
to exclude the Ethical and Religious Direc-
tives for Catholic Health Care Facilities.
Upon review by the Credentials Committee
and the Executive Committee of the Medical
Stafl and the hospital Board of Directors, his
application was rejected.

Dr. Watkins resubmitted an identical ap-
plication which was also rejected for his re-
fusal to comply with the Ethical and Re-
ligious Directives. His staff privileges there-
after expired on February 1, 1973. Dr. Wat-
kins refused to comply with or agree to the
Ethical and Religious Directives because
they prohibit staff physicians from perform-
ing voluntary or involuntary vasectomies or
other sterilization or abortion operations in
a hospital setting. These procedures are pro-
hibited solely for religlous reasons as the
hospital is financed and operated almost en-
tirely by the Catholic Church.

On the record it is admitted that Dr. Wat~
kins is in all other respects, training, ex-
perience and ethically, qualified for staff
priviliges. It should be noted that there are
approximately 5 hospitals within 50 miles of
the Mercy Hospital which do permit all of the
procedures under discussion here. Dr. Wat-
kins, therefore, submits that his dismissal for
failure to agree to or comply with the di-
rectives denies him of his own religious be=
liefs and his right to practice medicine withe
out due process of law and he requests in-
junctive relief reinstating his staff privileges,
as well as praying for general damages of
£100,000.00.
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The meagre evidence adduced by Dr. Wat-
kins would not support any monetary rellef
against defandants.

Dr,. Watkins has alleged jurisdiction in this
Court to hear this matter on the basis of 28
U.8.C. § 1343(3),* contending defendants have
deprived him of his constitutional rights in
violation of 42 US.C. § 1983,* and also alleged
jurisdiction under 28 U.S.C. § 1331? and 42
U.S.C. §2000d.¢ For reasons more fully de-
veloped in this opinion, this Court feels Dr.
Watkins is not entitled to the relief which
he requests.

In order to state a clalm for relief under
42 US.C. §19083, it must be shown that
Mercy Medical Center and its Board of Direc-
tors were acting under color of State law
when they denied Dr. Watkins staff priv-
fleges. In other words, it must be deter-
mined that the enforcement of the hos-
pital’s rule requiring conformity by the
medical staff to the directives which pro-
hibit contraceptive procedures was an act
done under color of State law. Since the
hospital itself is otherwise a private hos-
pital and not owned or operated by any arm
of the state, the only means by which it
could be said to act under color of law is
if the hospital is sufficlently affected by state
law and regulation and administration of
federal funds by the state as to be con-
sidered acting under color of law.

Mercy Medical Center was constructed with
the help of Federal Hill-Burton Act funds®
It has been held that hospitals which
receive Hill-Burton funds are affected with
state action, Sams v. Ohio Valley General
Hospital Association, 413 P. 2d 826 (4th Cir.
1069); Citta v. Delaware Valley Hospital,
313 F. Supp. 301 (D.C. Penn. 1970); Taylor v.
St. Vinecent's Hospital, Clv. No. 1090, D.C.
Mont,, Oct. 31, 1972, However, recent con-
gressional action has effectively revoked the
ability of a court to find state action on the
part of a hospital which receives Hill-Burton
Act funds.

On June 18, 1973, the President signed
into law the Health Programs Extension Act
of 1873. Title IV, Sec. 401 of that Act,
provides in part:

“({b) The receipt of any grant, contract,
loan or loan guarantee under the Public

1"“The distriet courts shall have original
jurisdiction of any ecivil actlon authorized
by law to be commenced by any person:

(8) To redress the deprivation, under color
of any State law, statute, ordinance, regu-
lation, custom or usage, of any right, privi-
lege or immunity secured by the Constitu-
tion of the United States or by any Act of
Congress providing for equal rights of citi-
zens or of all persons within the jurisdiction
of the United States;"

2“Every person who, under color of any
statute, ordinance, regulation, custom, or
usage, of any State or Territory, subjects, or
causes to be subjected, any citizen of the
United States or other person within the
Jurisdiction thereof to the deprivation of any
rights, privileges, or immunities secured by
the Constitution and laws, shall be liable to
the party injured in an action at law, suit in
equity, or other proper proceeding for
redress."

2 (a) The district courts shall have origi-
nal jurisdiction of all civil actions wherein
the matter In controversy exceeds the sum
or value of $10,000, exclusive of interest and
costs, and arises under the Constitution,
laws, or treaties of the United States.

¢No person in the United States shall, on
the ground of race, color, or national origin,
be excluded from participation in, be denied
the benefits of, or be subjected to discrimi-
nation under any program or activity receiv-
ing Federal financial assistance.

FTitle IV of the Public Health Services
Act; 42 US.C. § 201 et seq.
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Health Service Act, the Community Mental
Health Centers Act, or the Developmental
Disabilities Services and Facilities Construe-
tion Act by any individual or entity does not
suthorize any court or any public official
or other public authority to require—

“(2) such entity to—

“{A) make its facilities available for the
performance of any sterilizatlon procedure
or abortion if the performance of such proce-
dure or abortion in such facilities is pro-
hibited by the entity on the basis of religious
bellefs or moral convictions. . . .” PL. 93-45;
87 Stat. 91, § 401(b).

By its plain language this Act prohibits
any court from finding state action on the
part of a hospital which receives Hill-Burton
funds and using that finding as a basis for
requiring the hospital to make its facilities
avallable for the performance of steriliza-
tion procedures or abortions. The above sec-
tions were specifically aimed at such a result
as evidenced by the legislative history. See
H.R. No. 93-227; 1973 U 8. Code Congressional
and Administrative News, 15563 and 15570

In essence, what Dr. Watkins has asked
this Court to do is require Mercy Medical
Center to make its facilities available for the
performance of sterilization procedures by
way of requiring his reinstatement to the
medical staff. The above language of the
Health Programs Extension Act of 1973 clearly
prohibits such a course of action.

Neither does the fact that Mercy Medical
Center receives tax exempt status from the
state, 1s licensed by the state and applies for
and receives state and federal monies under
the Medicare and Medicald programs, sup-
port a finding that the hospital is sufficlently
clothed with state control so as to be acting
under color of state law. The state has exacted
no conditions upon the hospital concerning
sterilization or abortion in order to receive
tax benefits or state or federal money.

The state regulations which the hospital
must conform to in no way relate to its pol-
icy concerning sterilization or abortions.
Since hospital policy is not and has not been
affected by the benefits bestowed upon it by
the state, defendants were not acting under
color of state law when the policy was for-
mulated or enforced. Doe v. Bellin, F. 24
(9th Cir. 1973); Ham v. Holy Rosary Hospital,
U.S5.D.C., Mont. Dec. 20, 1972, No. 1103, There-

8The “Purpose of Proposed Legislation.”
p. 1553, dealing with the “conscience amend-
ment" to the Health Programs Extenslon Act
of 1973, speaks directly to the point:

“The background for subsection (b) of
section 401 of the bill is an injunction issued
in November 1972 by the United States Dis-
trict Court for the District of Montans in
Taylor v. St. Vincents Hospital. The court
enjoined St. Vincents Hospital, located in
Billings, Montana, from prohibiting Mrs.
Taylor's physician from performing in that
hospital a sterillzation procedure on her dure
ing the delivery of her baby by Caesarian
section.

“The suit to enjoin the hospital was
brought under 42 U.S.C. 1983 (which authore
izes civil actions for redress of deprivation
of ecivil rights by a person acting under color
of law) and 28 U.S.C. 1343 (which granta
United States district courts jurisdiction of
actions (authorized by another law) to ree
dress deprivation, under color of any State
law, of a Constitutional right). In ruling on
& motion to dismiss for lack of jurisdiction,
the court stated that ‘the fact that the dee
fendant [St. Vincents Hospital] is the bene-
ficlary of the receipt of Hill-Burton Act
[title VI of the Public Health Service Act]
funds is alone sufficlent to support an as-
sumption of jurisdiction. . . .’ The court also
found two other factors (state licensing and
tax immunity) that established a connection
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fore, Dr. Watkins has not stated a claim for
relief under 42 U.S.C. § 1983, Chism v. Price,
457 F. 2d 1037 (9th Cir. 1972).

However, despite supporting a finding that
defendants were not acting under color of
state law, the Health Programs Extension
Act 1s not without the characteristics of a
double-edged sword. Title IV of the Act fur-
ther provides that:

“(e) No entity which receives a grant, con-
tract, loan or loan guarantee under the Pub-
lic Health Service Act, the Community Men-
tal Health Centers Act, or the Developmental
Services and Facilities Construction Act after
the date of enactment of this Act may— . . .

“(2) discriminate in the extension of staff
or other privileges to any physician or other
health care personnel, because he performed
or assisted in the performance of a lawful
sterilization procedure or abortion, because
he refused to perform or assist in the per-
formance of such a procedure or abortion on
the grounds that his performance or assist-
ance in the performance of the procedure or
abortion would be contrary to his religious
bellefs or moral convictions respecting steril-
ization procedures or abortions.” P.L. 93-45;
BT Stat. 81, § 401 (c).

Congress has taken the position that the fact
a hospital receives Hill-Burton funds does
not authorize a finding that the hospital
acts under color of state law as a basis for
requiring it to make its facilities available
for the performance of sterilization pro-
cedures or abortions if the hospital declines
for religious or moral reasons, But, at the
same time, the hospital cannot discharge a
staff member who religiously or morally be-
lieves that such services should be performed.
The legislation is aimed at protecting the re-
ligious rights of both the hospital and the
individual. The hospital can prohibit its staff
from performing sterilization procedures or
abortions in the hospital, but it cannot re-
guire its staff to adhere to the religious or
moral beliefs which support the hospital’s
policy as a condltion of employment or ex-
tension of privileges.

In this case Mercy Medical Center, by
way of its application for staff privileges,
was requiring Dr. Watkins to agree not to

between the hospital and the State suf-
ficlent to support jurisdiction.

“Subsection (b) of 401 would prohlbit a
court or a public official, such as the Secre-
tary of Hesalth, Education, and Welfare, from
using recelpt of assistance under the three
laws amended by the bill (the Public Health
Service Act, the Community Mental Health
Centers Act, and the Developmental Disa-
bilitles Services and Facilities Construction
Act) as a basis for requiring an individual
or institution to perform or assist in the
performance of sterilization procedures or
abortions, If such action would be contrary
to religious beliefs or moral conviction.

“In recommending the enactment of this
provision, the Committee expresses no opin-
ion as to the valldity of the Taylor decision.”

The *“SBection-by-Section Analysis” under
the item *Miscellaneous, p. 1557-58, suc-
cinctly states congressional purpose as
follows:

“In addition, section 401 of the bill pro-
vides that receipt of financial assistance
under any of the aforementioned Acts does
not constitute legal basis for a judicial or
administrative order requiring an individual
to ald in performing a sterilization or abor-
tion, if such activity is contrary to the in-
dividual’s religious or moral beliefs. Nor does
receipt of financial assistance provide legal
authority for a judiclal or administrative
order requiring the provision of personnel or
facilities by any entity for the performance
of sterilization or abertion, if such actlvity is
contrary to the religious or moral beliefs of
the personnel or prohibited by the entity for
religious or moral reasons.”
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perform sterilization services in the hospital.
The hospital was not trylng to require Dr.
Watkins to adopt their religious bellefs, for
he is free to believe that sterilization serv-
ices should be offered and performed, but
the hospital also has the right to believe that
such services should not be performed
and the right to prohibit the wuse of its
facilities for those purposes.

By similar analysis, Dr. Watkins’ general
constitutional claim that defendants have
violated his First and Fourteenth Amend-
ment rights is without merit. It is unques-
tioned that the prohibition against the
establishment of, or prevention of, the free
exercise of religion is wholly applicable to
the states through the Fourteenth Amend-
ment. Cantwell v. Connecticut, 310 U.S. 296,
84 L. Ed. 1213, 60 S. Ct. 900 (1940); Cruz v.
Beto, 405 U.S. 319, 31 L. Ed. 2d 263, 92 8. Ct.
1079 (1872).

But in order to support a claim that Dr
Watkins has been denied the right to freely
exercise his religious beliefs or that he had
been denied due process of law, he must
show some significant state involvement
in the activity that allegedly has vioclated
his rights. U.S. ». Price, 383 U.S. 787, 16 L.
Ed 2d 287, 86 S. Ct. 11562 (1966); Martin v.
Pacific Northwest Bell Tel. Co., 441 F. 2d
1116 (9th Cir. 1971). For the reasons previ-
ously stated in this opinion, the Court is
of the bellef that there was not state action
in this matter.

Plaintifi's claim under 42 U.S.C. § 2000d 1s
without merit also. Assuming that Dr. Wat-
kins was discriminated against on the basis
of his religious beliefs, that section speaks
only in terms of racial discrimination.

In conclusion, even assuming the requisite
state action in this matter to support a claim
for relief under 42 U S.C. § 1983 or the Four-
teenth Amendment, the Court feels it must
emphasize that Mercy Medical Center has
the right to adhere to its own religious be-
llefs and not be forced to make its facilities
available for services which it finds repug-
nant to those bellefs. The hospital cannot
discriminate against those who believe other-
wise, but it can set up reasonable safeguards
to insure that others do not use their fa-
cilitles for services which the hospital does
not religiously believe should be offered.
Dr. Watkins is free to believe that steriliza-
tion services should be provided for the
public and to perform them anywhere he is
able. However, he cannot force Mercy Medical
Center to allow him to perform them in its
hospital. To hold otherwise would violate
the religious rights of the hospital.

It is, therefore, ordered that the plain-
tiff's request for both preliminary and per-
manent injunction against defendants be,
and the same is hereby, DENIED, and that
the plaintiff take nothing by his complaint
against the defendants, No costs are allowed.

If counsel so stipulate in writing filed with
the Clerk, this Memorandum shall constitute
the Findings of Fact and Conclusions of Law
and defendants’ counsel will submit an
appropriate proposed judgment. If not so
agreed, defendants’ counsel will make the
submissions required by Local Rule 18.

Dated this 30th day of July, 1973.

J. BLAINE ANDERSON,
U.S. District Judge.
AMENDMENT NO. 701

Mr. CHURCH. Mr. President, I call
up my Amendment No. 701 and ask for
its immediate consideration.

The PRESIDING OFFICER. The
amendment will be stated.

The second assistant legislative clerk
proceeded to read the amendment.

Mr. CHURCH. Mr. President, I ask
unanimous consent that the clerk be
permitted not to read the entire text of
the amendment, and I shall explain its
purpose to the Senate,
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The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. CaurcH's amendment (No. 701) is
as follows:

At the appropriate place in the bill, insert
the following new sectlon:

LIBERALIZATION OF MEDICARE LIFETIME
RESERVE

SEec. . (A) Section 1812 of the Soclal
Becurlty Act is amended—

(1) by striking out “150" In subsection
(a) (1) and inserting in lieu thereof *“210™;

(2) by striking out “150" in subsection
(b) (1) and inserting in lleu thereof *“210";
and

(3) by striking out “150-day"” in subsection
(e) and inserting in lieu thereof *“210-day".

(b) The last sentence of section 1813
(a) (1) of the Social Security Act is amended
to read as follows: “Such amount shall be
further reduced by a colnsurance amount
equal to one-fourth of the inpatient hospital
deductible for each day (before the day fol-
lowing the last day for which such individual
is entitled under section 1812(a) (1) to have
payment made on his behalf for inpatient
hospital services during such spell of illness)
on which such individual is furnished such
services during such spell of illness after
such services have been furnished to him
for 60 days during such spell, except that
the reduction under this sentence for any
day shall not exceed the charges imposed
for that day with respect to such individual
for such services (and for this purpose, if
the customary charges for such services are
greater than the charges so imposed, such
customary charges shall be considered to be
the charges so imposed).”".

(e) The changes made by this sectlon
shall become effective January 1, 1974.

Mr. CHURCH. Mr. President, in con-
nection with this amendment, I ask
unanimous consent that Mr. David Af-
feldt, the Chief Counsel for the Select
Committee on Aging, and Mr. Glenn
Markus of the Congressional Research
Service, be permitted to be present on
the floor to provide technical assistance
during the consideration of the amend-
ment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. CHURCH. Mr. President, this
amendment is designed to accomplish
two objectives. First, it would increase
the medicare lifetime reserve from 60 to
120 days.

Second, it would reduce the daily rate
of coinsurance now applicable to medi-
care lifetime reserve days to one-fourth—
rather than one-half as under present
law—of the inpatient hospital deducti-
ble. As things now stand, the daily coin-
surance charge is $36 for individuals who
must draw upon their lifetime reserve.
For 1974 this amount is scheduled to in-
crease to $42. If my amendment is
adopted, the daily coinsurance rate
would be reduced to $21.

My amendment is based upon the rec-
ommendations of the highly respected
1971 Advisory Council on Social Security.

Under present law, medicare pays for
up to 90 days of hospitalization during
each benefit period. For the first 60 days,
the hospital insurance part of the pro-
gram pays for all covered services, ex-
cept for the initial $72 which is charged
to the patient. From the 61st through the
90th day, the medicare beneficiary has a
daily coinsurance charge equal to one-
fourth of the inpatient hospital deducti-
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ble. At present, this amounts to $18 per
day.

In addition, there is a 60-day lifetime
reserve for individuals who require more
than 90 days of hospitalization in a par-
ticular benefit period. As I indicated
earlier, this daily coinsurance amount is
equivalent to one-half of the part A
deductible.

These measures undoubtedly will pro-
vide valuable protection for the 5.5 mil-
lion medicare beneficiaries who are
expected to be hospitalized in 1974. But
I strongly believe that further improve-
ments are essential to guard against the
ruinous cost of an illness requiring pro-
longed institutionalization.

To my way of thinking, the aged and
disabled—as well as their families—de-
serve strengthened protection against
these potentially catastrophic expendi-
tures, which can in a matter of weeks or
months obliterate a lifetime of savings,
hard work, and diligence.

Unfortunately illness strikes with far
greater frequency and severity at a time
in life when those affected can least
afford it.

This is especially true in the case of
hospitalization. As of 1972 there were
nearly 12 million medicare beneficiaries
who had been hospitalized since the pro-
gram began. More than 130,000 of these
individuals were forced to draw upon
their lifetime reserve after exhausting
the 90 days of covered care regularly
available during a benefit period. Of this
total, 25,000—or 19 percent— exhausted
their lifetime reserve.

These individuals, it should be pointed
out, have typically incurred several thou-
sand dollars in hospital bills, much of
which has been paid from their own re-
sources. The harsh reality is that the
threat of bankruptcy by hospitalization
is all too real for aged and disabled
Americans confronted with lengthy in-
stitutionalization. And all too often, these
are the individuals who can least afford
it.

But my amendment would provide a
constructive means for improving medi-
care coverage for these persons. First, it
would increase from 150 to 210 days the
number of covered hospital days under
medicare for individuals who are de-
termined to require this care. Second, by
reducing the coinsurance charge from
one-half to one-fourth of the hospital
deductible, major savings could be pro-
vided for persons who must utilize their
lifetime reserve. In some cases, this
amount could exceed $1,000.

During the past Congress, the House
and Senate approved a portion of my
amendment. For example, the House-
passed version of H.R. 1—which ulti-
mately became the 1972 Social Security
Amendments—would have increased the
medicare lifetime reserve from 60 to 120
days. Moreover, the House bill would
have established a daily coinsurance
amount equal to one-eighth of the in-
patient hospital deductible for persons
hospitalized from 31 to 60 days. ’

This latter provision was later deleted
by the Finance Committee. But on the
other hand, the Finance Committee pro-
posed to reduce the coinsurance amount
applicable to the lifetime reserve from
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one-half to one-fourth of the hospitaliza-
tion deductible.

In conference committee, all three pro-
visions were eliminated.

S0, in one form or another, either the
Senate or the House has put its stamp
of approval on the provisions of this
amendment.

Today many Americans believe that
medicare pays for almost all of the hos-
pital and medical bills of the aged and
disabled. But they should know better.

In fact, medicare covers only about
42 percent of their health care expendi-
tures. Major gaps in coverage still exist,
and must be closed.

Quite clearly, economic security in re-
tirement can never be fully attained until
we come to grips with some of the costly
drains upon their limited incomes, such
as the high and potentially ruinous cost
of hospitalization for extended periods.

Mr. President, I urge adopfion of my
amendment.

In that connection, I ask that, in addi-
tion to the names of Senators CLARK,
WiLrLiams, McGOVERN, ABOUREZK, RiBI-
COFF, HarT, McGeE, HuMPHREY, Moss,
Bays, and PELL, Senators MeTcaALF, TUN-
NEY, and Javirs be added as cosponsors
of this amendment.

The PRESIDING OFFICER (Mr.
HarEaway). Without objection, it is so
ordered.

Mr. NELSON. Mr. President, one-half
of the proposal just made by the Sen-
ator from Idaho was passed last year.
The House conference, as the Senator
may recall, declined to accept it.

I think it is a meritorious proposal, al-
though I understand it will cost about
$75 million, but I am prepared to accept
the amendment.

Mr. CHURCH. I thank the Senator
very much. I just point out that though
the cost would be approximately $75
million, it is also true that the present
hospital insurance trust fund is suffi-
ciently large to accommodate the in-
creased costs without any addition to the
tax. That is still another good reason
that this amendment should be retained
in the final version of the bill.

The PRESIDING OFFICER. The ques-
tion is on agreeing to the amendment of
the Senator from Idaho.

The amendment was agreed to.

AMENDMENT NO. 727

Mr. EAGLETON. Mr. President, I call
up my amendment No. 727 and ask that
it be stated. 3

The PRESIDING OFFICER. The
amendment will be stated.

The legislative clerk read as follows:

At the end of part H of title 5 of the bill,
insert the following new section:

DEFINITION OF “SPELL OF ILLNESS" UNDER

MEDICARE

Sec. . (a) Section 1861(a)(2) of the
Social Security Act is amended to read as
follows:

“{2) ending with the close of—

“(A) the first perlod of sixty comnsecutive
days thereafter on each of which he is
nelther (1) an Inpatient of a hospital nor
(1) an Inpatient of a skilled nursing facility,
or

“(B) in the case such individual meets
the condition imposed by subparagraph
(A) (1) but does not meet the condition im-
posed by subparagraph (A) (11), the first pe-
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riod of one hundred and eighty consecutive
days thereafter on each of which—

“{1) he Is an Inpatient of a skilled nurs-
ing facility,

“*(11) receives neither (I) skilled nursing
care and related services (as described in
subsection (§) (1) (A)), nor (II) rehabilita-
tion services (as described in subsection (j)
(1) (B)),and

“(1i1) such facility is not receiving pay-
ment for skilled nursing services provided
to such individual under a State plan ap-
proved under title X1X.",

(b) The amendments made by this sec-
tion shall be applicable in the case of deter-
minations under title XVIII of the Social
Security Act, with respect to the ending
of any spell of illness, made after the date
of enactment of this Act; except that no
spell of illness shall, by reason of such
amendments, be determined to have ended
prior to the date of enactment of this Act.

Mr. EAGLETON. Mr. President, this
amendment is designed to enable elderly
persons residing in nursing homes to
break the medicare “spell of illness” or
benefit period and renew their eligibility
for hospital insurance benefits.

Under the part A hospital insurance
program, limited hospital, extended care,
and home health benefits are available
during a single “spell of illness.” When
those benefits are exhausted, no further
benefits are available until there is a new
benefit period. The “spell of illness” con-
cept springs from the basic intent of
medicare to provide protection against
health care costs associated with rela-
tively short-term acute illnesses.

Under current law, a benefit period is
ended with the close of the first period of
60 consecutive days on each of which the
individual “is neither an inpatient of a
hospital nor an inpatient of a skilled
nursing facility.”

For purposes of this section of the law,
a skilled nursing facility is defined as an
institution which “is primarily engaged
in providing to inpatients (A) skilled
nursing care and related services for pa-
tients who require medical or nursing
care, or (B) rehabilitation services for
the rehabilitation of injured, disabled, or
sick persons.”

The result of the law is that a person
who resides in a skilled nursing facility,
even though he or she is receiving a level
of care lower than skilled nursing, is un-
able to break a benefit period.

The situation was summarized very
succinctly in a letter to me of April 20,
1972, from then Commissioner of Social
Security Ball:

Once a person has used up his benefit days,
he cannot begin a new benefit period until
he has not been an inpatient of any hospital
or any institution that is primarily engaged
in providing skilled nursing care for 60 con-
secutive days—whether or not the institu=
tion is participating in the Medicare program
and regardless of the level of care he 1is
receiving.

As we all know, many elderly people
must spend their last years in a nursing
home, not because they require skilled
nursing care, but simply because they are
no longer able to care for themselves in
their own homes and a nursing home is
the only available alternative. For these
people the nursing home is not a medical
institution but a substitute home,

Yet if the institution in which they
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reside is determined to be a skilled nurs-
ing facility, they are denied the medicare
benefits available to persons fortunate
enough to be able to remain in their own
homes.

When this matter came to the atten-
tion of the Congress in 1967, it was
thought that the provision of 60 lifetime
reserve hospital benefit days would solve
the problem.

However, in my judgment this has not
proved to be an adequate and equitable
solution.

In the first place, the copayment for
lifetime reserve days is now $36 per day—
a considerable burden on many elderly
people. If the proposal by the Senator
from Maine (Mr. Muskie) to freeze the
hospital deductible for 1 year is not en-
acted into law, that copayment will rise
to $42 per day in 1974,

Second, even those lifetime reserve
days may be exhausted. In the last year,
at least two instances have come to my
attention of nursing home residents who
have used both the hospital care avail-
able during a single benefit period and
the 60 lifetime reserve days. These peo-
ple, who will be confined to nursing
homes for the remainder of their days,
will have no further hospital insurance
benefits under medicare. ,

It is my understanding that the law is
written as it is because there is concern
that if a benefit period could be broken
in the case of a nursing home resident
by a 60-day period during which he or
she was certified as receiving a level of
care lower than skilled nursing the re-
sult would be an artificial shifting of
patients back and forth between levels
of care for the purpose of qualifying
them for additional medicare benefits.

Whether or not this could or would
happen, I do not know. But I believe the
answer is not to deny all nursing home
residents the opportunity to renew their
eligibility for hospital insurance bene-
fits but to devise an adequate test for
determining whether a person is actual-
1y receiving long-term personal or cus-
todial care as opposed to skilled nurs-
ing care.

Therefore, my amendment provides
that a person residing in a skilled nurs-
ing facility may end a spell of illness with
the close of the first period of 180 con-
secutive days on each of which he was
receiving neither skilled nursing care nor
rehabilitation services and the nursing
home was not receiving payment for
skilled nursing services provided him un-
der the State’s medicaid program.

My amendment, I want to make clear,
is not designed to provide medicare cov-
erage for long-term custodial care. Un-
der current law reimbursement for such
care is specifically excluded.

My amendment is designed simply to
enable persons who require personal or
custodial care to have the same medicare
benefits that are available to others.

I urge the adoption of this amend-
ment.

Mr. NELSON. Mr. President, I do not
have any objection to the amendment.
The objective is sound. I am prepared
to accept it.

The PRESIDING OFFICER. The ques-
tion is on agreeing to amendment No.
727 of the Senator from Missouri.

The amendment was agreed to.
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AMENDMENT NO. 722 AS MODIFIED

Mr. EAGLETON. Mr. President, I call
up an additional amendment No. 722,
and ask that it be stated.

The PRESIDING OFFICER. The
amendment (No. 722) of the Senator
from Missouri will be stated.

The legislative clerk read as follows:

At the end of part C of title I of the bill,
insert the following new section:

DISREGARD, UNDER MANDATORY MINIMUM STATE
SUPPLEMENTATION OF SOCIAL SECURITY IN-
SURANCE BENEFITS PROGRAM OF SOCIAL SE-
CURITY INSURANCE INCREASES AND OF OLD-AGE
SURVIVORS, AND DISABILITY INSURANCE IN-
CREASES

Sec. 128. For purposes of determining,
under section 212(a)(3) (C) (iii) of Public
Law 93-66, the amount of any income of
any individual for any month referred to in
such section, there shall be disregarded (1)
in the case of any individual, so much of
any supplemental security income benefit
payable under title XVI of the Soclal Se-
curity Act to such individual for such month
as is attributable to any increase in supple-
mental securlty income benefits payable un-
der such title resulting from the enactment
of sectlon 210 of Public Law 93-66 (or any
provision contained in the preceding provi-
slons of this title), and (2) in the case of
any individual who for such month receives
a monthly insurance benefit to which he is
entitled under title IT of such Act, so much
of such monthly benefit as Is attributable
to any increase in social security beneflts
resulting from the enactment of section 201
of Public Law 93-66 (or any provision con-
talned in the pr provisions of this
title), and (3) in the case of any individual
who is entitled to annuity or pension under
the Rallroad Retirement Act of 1937 or the
Rallrcad Retirement Act of 1935, so much
of the regular monthly payment to which
such individual is entitled as annuity or
pension thereunder by reason of the first
proviso in section 3(e) of the Railroad Retire-
ment Act of 1937 which results from the
enactment of section 201 of Public Law 93-66
(or any provision contained in the preceding
provisions of this title).

Mr. EAGLETON. Mr. President, be-
cause amendment No. 722 as printed
contains certain technical and printing
errors, I ask unanimous consent that a
copy of amendment No. 722 as modified
to correct those errors may be sent to
the desk.

The PRESIDING OFFICER. The
amendment will be so modified.

The text of the amendment (No. 722),
as modified, is as follows:

At the end of part C of title I of the bill,
insert the following new section:

DISREGARD, UNDER MANDATORY MINIMUM STATE
SUPPLEMENTATION OF SSI BENEFITS PROGRAM,
OF SUPPLEMENTAL SECURITY INCOME IN-
CREASES AND OF OLD-AGE, SURVIVORS, AND
DISABILITY INSURANCE INCREASES

Sec. 128. For purposes of determining, un-
der section 212(a)(3) (C) of Public Law 93—
66, the amount of any income of any indi-
vidual for any month referred to in such
section, there shall be disregarded (1) in
the case of any individual so much of any
supplemental security income benefit pay-
able under title XVI of the Social Security
Act of such individual for such month as is
attributable to any increase in supplemental
security income benefits payable under such
title resulting from the enactment of section
210 of Public Law 93-66 (or any provision
contained in the preceding provisions of this
title), and (2) in the case of any individual
who for such month receives a monthly in-
surance benefit to which he is entitled under
title II of such Act, so much of such monthly
benefit as is attributable to any increase in
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social security benefits resulting from the
enactment of section 201 of Public Law 9366
(or any provision contained in the preceding
provisions of this title), and (3) in the case
of any Individual who is entitled to annuity
or pension under the Railroad Retirement
Act of 1937 or the Rallroad Retirement Act
of 1835, so much of the regular monthly pay-
ment to which such individual is entitled
as annuity or pension thereunder by reason
of the first proviso in section 3(e) of the
Rallroad Retirement Act of 1937 which re-
sults from the enactment of section 201
of Public Law 93-66 (or any provision con-
tained in the preceding provisions of this
title).

Mr. EAGLETON. Mr. President, I ask
unanimous consent, in addition to the
original cosponsors as listed on the
amendment, Senators Risicorr, HATHA-
WAY, BROOKE, STEVENS, CRANSTON, and
HumrHREY be added as cosponsors of this
amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. EAGLETON. Mr. President, the
purpose of my amendment is to assure
that those aged, blind, and disabled per-
sons who will be receiving mandatory
State supplementary payments under the
supplemental security income program
will receive the cost-of-living increases
proposed in this bill without having those
increases deducted from their State sup-
plementary payments.

H.R. 3153, the bill before us, provides
two increases in social security benefits
and supplemental security income pay-
ment levels during 1974 to help the aged
and disabled living on fixed incomes cope
with the ever-increasing cost of purchas-
ing the essentials of life.

Social security beneficiaries would,
under this bill, receive a T7-percent in-
crease in benefits for the month during
which the bill is enacted. A second 4-
percent increase would be effective for
the month of June 1974.

Where SSI payment levels were to
have been $130 for an individual and
$195 for a couple beginning in January,
these initial payment levels would be $140
for an individual and $210 for a couple.
In July 1974 payment levels would be
increased to $146 for an individual and
$219 for a couple.

Under these provisions of the bill, those
persons who receive only a social security
benefit, those persons who will receive
only an SSI payment, and those persons
who will receive a combination of social
security and SSI will have cost-of-living
increases in 1974.

But, Mr. President, we must not over-
look the fact that there is a third group
of aged, blind, and disabled persons who
may be denied any increase in income in
1974. I refer to those persons who will be
receiving State supplementary payments
under the SSI program.

This group itself is composed of two
categories.

First, there are those aged, blind, and
disabled persons who are now receiving
assistance through State public assist-
ance programs and who will be trans-
ferred to SSI in January.

Second, there are those persons who
will be newly eligible for assistance under
SSI.

For the latter group, a supplementary
payment by their State is strictly op-
tional. A Sfate may choose whether or
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not to supplement the basic SSI payment
and the amount of any payment to be
provided. Those States providing optional
supplementary payments also obviously
have the option of “passing-thru” the
social security/SSI increases next year
or of declining to do so.

At the time the original SSI legislation
was enacted in 1972, all supplementation
by the States was left optional even
though it was clear that approximately
one-half of current recipients—or about
1.7 million people—would lose income
without State supplementation. The op-
erational theory was that the States
would voluntarily do what was necessary
to prevent a loss of income by any of
their aged, blind, and disabled recipients.

However, by June of this year there
was sufficient concern that all States
would not act voluntarily that Congress
enacted section 212 of Public Law 93-66.

This section requires the States—if
they wish to continue receiving Federal
matching funds for medicaid—to make
such supplementary payments to current
aged, blind, and disabled recipients as
are necessary to assure that their total
income in January 1974 and succeeding
months is no less than their total income
in December 1973.

In other words, the States are re-
quired to maintain the income of these
persons at a level prior to the receipt of
the cost-of-living increases proposed for
1974.

If we do not require the States to dis-
regard the social security/SSI increases
in computing the amount of their sup-
plementary payments, many States may
simply reduce their payments by the
amount of these increases, thus effec-
tively denying these people any increase
in income in 1974.

Mr. President, we have the authority
to assure that this does not happen; I
believe we also have that responsibility.

My amendment would merely require
the States to make the same supple-
mentary payments to these people that
they would have made if the social secur-
ity /SSI increases had not occurred.

I ask unanimous consent that a State-
by-State estimate of the numbers of per-
sons who will be receiving mandatory
State supplements be printed at this
point in the REcoRrb.

There being no objection, the table was
ordered to be printed in the REcorp, as
follows:

TABLE 1.—SUPPLEMENTAL SECURITY INCOME PROGRAM:
ESTIMATED NUMBER OF RECIPIENTS RECEIVING BENE-
FITS UNDER MANDATORY STATE SUPPLEMENTATION,
FISCAL YEAR 1974

[tn thousands]

Affected
recipients
with total

P mandatory
Recipients suggle-
affected by ments below
mandatory States’
State optional
supplemen- payment
tation level

Recipients
receiving
benefits
under
mandatory
State

supplemen-
tation

United States. . 1,724 1,217
Alabama. 52
Alaska. __ 2
Arizonal. e o -

Arkansas. ! 39
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Affected
recipients
with total

mandatory
supple-
ments below
States’
optional
payment
level

Recipients
receiving
benefits
under
mandatory
I State
supplemen-
1 tation

Recipients
affected by
mandatory
: State
supplemen-
tation

California
Colorado_._
Connecticut

Florida. ......
Georgia
Hawaii..
Idaho. ..
Ilinois.. .
Indiana..

New Mexico__

North Carolina__
North Dakota

Pennsylvania
Rhode Island....
South Carolina
South Dakota_
Tennessee_ ..

ene—
) N 00 L N e WD IR L

Vermont___

Washington__

West Virginia -
Wisconsin. .....-.
Wyoming

1 Survay data not available.

Mr. EAGLETON. As this table indi-
cates, some persons in every State and
the District of Columbia will be receiv-
ing mandatory State supplementary
payments. Naturally, this matter looms
larger in some States than in others be-
cause of the proportion of aged, blind,
and disabled recipients affected. I cer-
tainly make no bones about the fact that
I am offering this amendment today pri-
marily because of its import in Missouri.

The Social Security Administration
estimates that 73,000 persons will re-
ceive mandatory State supplements in
Missouri. Whatever the reason for the
discrepancy, the Missouri Division of
Welfare puts that number at 85,000—
or about 70 percent of current adult as-
sistance recipients in Missouri.

Sixty-one thousand of these people
will receive a State supplement in addi-
tion to a small social security benefit and
an SSI payment. An additional 24,000
people will have a social security benefit
too high to qualify them for SSI, but
they will still be eligible for a State sup-
plementary payment.

If there is an increase in social secu-
rity benefits and SSI payments in Janu-
ary, under the Missouri authorizing sup-
plementary payments, those payments
will be reduced from what they other-
wise would have been by the amount of
the soclal security and SSI increases.

The result: 85,000 aged, blind, and dis-
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abled persons in Missouri will be de-
prived of any increase in income in
January.

I want to make it clear that this indi-
cates no particular perversity on the part
of the State of Missouri. It is simply what
will happen under the State law which is
in compliance with the requirements of
section 212 of Public Law 93-66. And it
will result in an automatic savings of
several million dollars in State funds.
There is every reason to believe that the
same thing will occur in most, if not all,
States.

The only way to guarantee that it does
not happen is fo include in this bill a
provision requiring the States to disre-
gard these cost-of-living increases.

Mr. President, when we consider people
who will be receiving State supplemen-
tary payments we are not talking about
people with lavish incomes.

Of the 85,000 in Missouri who will re-
ceive State supplements, roughly half
have incomes at or below the official
poverty level. They are certainly among
those people who have been most dev-
astated by the inflation of recent months.
They, as much as anyone, deserve a cost-
of-living increase next year.

I also want to emphasize the fact that
I am not proposing something unprec-
edented. In the past, we have often pro-
vided for the “pass-thru" of at least some
part of a social security increase to per-
sons on State public assistance rolls.

In fact, H.R. 3153 provides for a “pass-
thru’” to recipients of aid to families with
dependent children—AFDC—by requir-
ing the States to disregard 5 percent of
social security income effective with the
month in which the social security in-
crease is received.

My amendment simply provides,
through a different mechanism, a “pass-
thru” for persons currently receiving old
age assistance, aid to the blind, and aid
to the permanently and totally disabled.

Mr. President, we are now taking the
unusual step of reconsidering our pre-
vious decision on a social security in-
crease next year. We have been moved,
by evidence of the severe impact of in-
flation on the elderly and the disabled,
to provide a larger and an earlier in-
crease than was authorized last summer.

We have the authority, and I believe
we have the responsibility, to guarantee
that 85,000 people in my State and 1.7
million people nationwide are not denied
this cost-of-living increase in 1974.

I urge the adoption of this amend-
ment.

Mr. JAVITS. Mr. President, will the
Senator yield for a question?

Mr. EAGLETON. I yield.

Mr. JAVITS. Mr. President, the Sen-
ator’s amendment has not been available
to me and I do not think it has been
available to anybody else, because he
sent it to the desk as modified. I am not
trying to impede him on that score. We
will get it promptly. But I believe that
we understand it, and I should like to
ask him this question with respect to
New York and 9 other States—10 all
together—of the so-called high benefit
level States: Is it true that, though the
passthrough would be compelled even
in the high-payment States, the Eagleton
amendment would not give us the Fed-
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eral money with which to do it? It would
just make my State pay money, even
though it cannot afford it, in order to
meet that benefit level.

Mr. EAGLETON. That is the case un-
der my amendment with respect to nine
States, including New York and Califor-
nia.

Mr. JAVITS. I ask the Senator whether
it would not be fairer to let his amend-
ment wait on the amendment of Senator
CransTON, which will endeavor to cor-
rect that inequity, which was an in-
equity inflicted upon us on the floor of the
House, rather than make many of us who
would favor the Eagleton amendment
vote against it because it is simply un-
fair to our States. It makes us pay
money, without giving us any Federal
support for it. Hence, at least in my
judgment, we should have the option
not to pay it if we do not feel we should,
without Federal reimbursement.

Mr. EAGLETON. The Senator makes
a good point.

My amendment creates no problem in
41 States. The Senator from New York
has pointed out the problem it creates in
nine other States.

I take it that, were my amendment to
be adopted, the proposal suggested by
the Senator from New York, which I am
sure the Senator from California intends
to pursue, would still be in order, and I
would support it.

But I am hopeful that even if the
Cranston amendment does not float, my
amendment will.

Mr. JAVITS. I appreciate the Senator’s
situation. But is it not true that from a
practical voting standpoint the Senator
might find he might lose something he
ought to win?

Mr. EAGLETON. I did not assume the
Senator from New York would vote
against my amendment since it does not
preclude going further with the concept
espoused by the Senator from Califor-
nia.

Mr. JAVITS. I realize that. Because it
precedes the action on the Cranston
amendment we have to pay out of the
State treasury, no matter what happens
to the Cranston amendment.

Mr. EAGLETON. If the Cranston
amendment is offered as an amendment
to the Eagleton amendment I will vote
for it and we will see how that goes. If
it goes as I hope we would not have to
say anything more today.

Mr. CRANSTON. Mr. President, I
would like to offer this amendment as an
amendment to the Eagleton amendment.

Mr. JAVITS. That is fine.

Mr. CRANSTON. Mr. President, I offer
it as a perfecting amendment. The Sen-
ator can accept it.

Mr. EAGLETON. First, let me pro-
pound a parliamentary inguiry. I think
I know the answer.

The PRESIDING OFFICER. The Sen-
ator will state it.

Mr. EAGLETON. If the perfecting
amendment of the Senator from Cali-
fornia is incorporated in my amendment
and then my amendment is rejected,
from a parliamentary point of view would
I be permitted to reoffer my original
amendment as unperfected?
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The PRESIDING OFFICER. Either
amendment could be offered separately.

Mr. EAGLETON. Did I state my ques-
tion to the Chair in a clear way? Perhaps
I did not. I wish to repeat my question.

We have before us amendment No. 722.
It is the intention of the Senator from
California to offer a perfecting amend-
ment to that amendment and I am about
to accept it. If that total amendment
is rejected, am I free, from a parliamen-
tary point of view, to reoffer my original
amendment, without the Cranston per-
fecting amendment?

The PRESIDING OFFICER. The Sen-
ator can offer his amendment.

Mr. EAGLETON. The Senator offered
a perfecting amendment and I am willing
to accept that amendment to my amend-
ment.

Mr. LONG. Mr. President, have the
yveas and nays been ordered?

Mr. EAGLETON. No; they have not.

The PRESIDING OFFICER. The Sen-
ator from Missouri has a right to modify
his amendment. Is that what the Senator
is doing?

Mr. EAGLETON. Mr. President, I will
send to the desk a modification of my
amendment as suggested by the Senator
from California (Mr. CraNsSTON) and
others.

The PRESIDING OFFICER. The
amendment will be so modified. The
modification is as follows:

LIMITATION ON FISCAL LIABILITY OF STATES FOR
OPTIONAL STATE SUPPLEMENTATION OF SsI
BENEFITS 4
Sec, —. Section 401 (b) (1) of the Social

Security Amendments of 1972 is amended—
(a) by striking out “and” at the end of

clause (A);

(b) by striking out the period at the end
of clause (B) and inserting in lieu thereof
“ and”; and

(c) by adding immediately after clause
(B) the following new clause:

“(C) in the case of any month, the
amount by which supplemental secu.rlty in-
come benefits of the type involved were in-
creased by section 210 of Public Law 93-686,
as amended by section 121 of the Soclal Se-
curity Amendments of 1973.”.

Mr. EAGLETON. Mr. President, with-
out losing my right to the floor, I yleld
to the Senator from California such time
gs he may desire to explain the modifica-

ion.

Mr. CRANSTON. Mr. President, I
think all I need to say is that the original
form of the Eagleton amendment fed-
erally mandated that nine States, from
their already strained resources, would
have to pay to all present adult recipients
the cost of the federally mandated cost-
of-living increase. My amendment cor-
rects that obvious inequity. It seems
eminently appropriate that the Federal
Government pay for Federal generosity
with Federal money. That is what my
amendment would do.

Mr. CURTIS. Mr. President, will the
Senator yield?

Mr. CRANSTON. I am delighted to
vield.

Mr. CURTIS. What we are talking
about here is the SSI benefit. Is that not
true?

Mr. CRANSTON. I beg the Senator’s
pardon.
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Mr. CURTIS. We are talking about the
SSI benefit for the aged, blind, and dis-
abled. Is that correct?

Mr. CRANSTON. That is correct.

Mr. CURTIS. That program goes in
on January 1.

Mr. CRANSTON. That is correct.

Mr. CURTIS. And it is a program that
heretofore has had Federal and State
matching. Is that not correct?

Mr. CRANSTON. That is correct.

Mr, CURTIS. And under the new pro-
gram the Federal Government pays the
entire check.

Mr. CRANSTON. Yes; except for the
federally mandated supplementation the
States must pay to all present recipients
if the present benefit levels exceed the
SSI payment level—which is the case in
the nine States that my amendment
COVers.

Mr. CURTIS. Well, they pay the en-
tire check according to the schedule set
forth in the Federal statute, but be-
cause that would mean a reduction in
payment to some individuals, the Fed-
eral Government has demanded as a
quid pro quo for taking over the whole
load that the States make a mandatory
supplemental payment so that no one
gets less than they got this year. Is that
correct?

Mr. CRANSTON. Yes; that is the in-
tent.

Mr. CURTIS. Now, as a matter of fact,
the nine States the Senator is talking
about are still coming off better than they
were before the SSI program was en-
acted. Is that correct?

Mr. CRANSTON. No; that is not true.

Mr. CURTIS. Well, I think it is.

Mr. CRANSTON. The responsibility of
the States and the numbers of recipients
under the new program will extend be-
yond what is now covered, and that re-
sponsibility to meet that situation—for
a number of reasons—will fall upon the
State rather than the Federal Govern-
ment.

Mr. CURTIS. I am afraid my ques-
tion was misunderstood. At the present
time those States are paying certain
sums to the blind, disabled, and the
aged, and they are going to be relieved
of that. Is that correct?

Mr. CRANSTON. In part, but not
wholly.

Mr, CURTIS. The part they are re-
lieved of they will end up spending less
money for these three programs than
they are spending now.

Mr. CRANSTON. The Federal Gov-
ernment is mandating an increase in
the number of people covered, it has not
extended hold harmless to cover benefit
inereases since 1972, and yet it has man-
dated that the States, in supplementing
SS8I, do so up to December 1973 levels—
no; in many States we will not be spend-
ing less.

Mr. CURTIS. I am talking about the
whole expenditure, not just the man-
dated part; the total expenditures made
for these programs by the State of Cali-
fornia will be less than it is now.

Mr. CRANSTON, That is not true be-
cause the Federal Government is man-
dating who is eligible. There is a vast
expansion of adult reciplent eligibility;
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and that, combined with other factors,
will increase the cost to the State of
California and to many other States.

Mr. CURTIS. I do not believe that is
a correct statement of the situation.
What is happening at the present time
is that every check that people in these
three categories get is part State money
and part Federal money; and up to the
limit of the Federal new program it is all
Federal money. Now, even though you
do have to make a supplement, I think
you are coming out ahead.

Mr. CRANSTON. Mr. President, what
we have here is a federally financed
cost-of-living increase for all States ex-
cept nine, including California.

This amendment, cosponsored by
Senators KENNEDY, JAVITS, BROOKE, and
Casg, is designed to insure that cer-
tain SSI recipients are not denied
the benefit of the Finance Committee
provision which provides that the new
supplemental security income program
guaranteed income levels for the aged,
blind, and disabled—originally sched-
uled to be $130 for an individual and $195
for a couple—be increased to $140 for an
individual and $210 for a couple when the
program begins in January. As Senators
are aware, the committee included a fur-
ther provision which, beginning July
1974, would increase the guaranteed in-
come level to $146 for an individual and
$219 for a couple.

This committee provision, which I very
strongly support, is an attempt by the
committee to reflect for SSI recipients
the benefit increases which are con-
tained in H.R. 3153 for social security
recipients. However, as the committee
bill is now constituted, in some nine
States—California, New York, New Jer-
sey, Wisconsin, Massachusetts, Nevada,
Hawaii, Michigan, and possibly Rhode
Island—SSI recipients will not receive
the benefit of this increase because there
is no provision to “pass-along’ increases
without creating significant extra costs
to the affected States.

Very simply put, the amendment I
propose would provide that these nine
States be held-harmless for these SSI in-
creases, so the States will pass these in-
creases along to recipients in those
States.

The House Ways and Means Commit-
tee did include such a provision, though
only effective for 1 year, but it was de-
leted from the House bill during exten-
sive and rather confusing floor debate.

As the distinguished chairman of the
Finance Committee so well knows, this
entire issue is very, very complicated, and
I will try, for the benefit of my colleagues
to put it as simply as possible.

The key issue during the debate sur-
rounding the passage of the Social Se-
curity Amendments of 1972—H.R. 1 in
the last Congress—was the conceptual
and practical difficulty of reconciling the
wide disparities of 50 State welfare pro-
grams into a single national program.
We all felt at the time, I believe, that
while solidifying 50 distinet adult wel-
fare programs into one equitable and
uniform bill was going to be almost im-
possible, it was time to take the first big
step forward.

Nearly everyone agreed that a national
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“minimum income floor” was needed in
lieu of the varying percentage matching
arrangements already in existence. The
primary question was how to establish
such a floor without hurting recipients
who were receiving more than that in-
come floor—such as in the nine States
I mentioned above. This then led to the
related issue of Federal fiscal responsi-
bility for such recipients once the States
were “out of the picture"—that is, re-
sponsibility for setting eligibility require-
ments, Federal/State cost sharing, and
administration of the new program.

The present hold harmless provision
added by H.R. 1 then became the vehicle
for reconciling all of these issues. Hold
harmless was clearly a key provision of
without which there
would very likely be no SSI program
today.

It was never intended that the hold
harmless provision would be a means of
freezing payment increases by the Fed-
eral Government for those recipients in
those States who, in good faith, supported
H.R. 1. Rather, hold harmless was, as I
understood it, designed to provide States
with protection against cost increases
which were expected to be incurred in
the newly Federalized program because
of the expanded Federal eligibility. Hold
harmless also was to serve as an incen-
tive for States to turn over their pro-
grams to the Federal Government for ad-
ministration not only of the Federal floor
but also the State supplementation un-
der rules set by the Federal Government.

I should add here, parenthetically, that
my own State, because of certain legal
difficulties, will not be able to turn State
supplementation over to the Federal Gov-
ernment until sometime this January af-
ter legislative action. At any rate, the
incentive for this turn-over was, of
course, the Federal Government’s fiscal
responsibility under the present “hold
harmless” provision to underwrite fu-
ture increased caseload costs that were
incurred as the result of the new Federal
program.

The bill before us today, without the
House Ways and Means Committee pro-
vision, changes the rules of the game.
The whole question of the Federal/State
relationship is clouded with regard to the
responsibility for recipients in the future.

If the nine States effected are simply
to be told that they may spend State
money to increase SSI payments—and
if the Eagleton amendment is adopted,
they will have to spend it—then the over-
all uniformity and equity purpose of SSI
as a national program will have been
subverted.

What will occur is that a federally
funded cost-of-living increase for SSI
recipients will be approved—in all but
nine States, nine States in which some-
thing like 40 percent of the SSI popula-
tion resides.

Mr. President, I do not believe that 40
percent is a parochial, “my State” issue.
What we have here is a situation wherein
those States which in the past have
made the greatest fiscal effort on behalf
of the poor, there will be no 100-percent
federally financed cost-of-living in-
crease.

I would most strongly urge my col-
leagues to join in supporting this amend-
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ment I am now offering as a perfecting
amendment to the pending amendment
No. 722. It is, I believe, absolutely es-
sential if we are to insure that the SSI
program does not work against the con-
cepts which it was originally conceived
to reflect.

Mr. LONG. Mr. President——

The PRESIDING OFFICER. The Sen-
ator from California has the floor.

Mr. EAGLETON. Mr. President, I be-
lieve I have the floor. I yielded to the
Senator from California with the right
to control the floor.

Mr. LONG. Mr. President, I demand
the regular order.

The PRESIDING OFFICER. The regu-
lar order is demanded.

Mr. LONG. I would like to say some-
thing about the amendment.

Mr. EAGLETON. I yield the floor.

Mr. LONG. Mr. President, here is what
Mrs. GrrrriTHs said about a similar
amendment on the House side:

The provision would allow California to
ralse its payment amount for an aged couple
from $394—about 176 percent of the poverty
line—to £409 a month. It will allow Massa-
chusetts to go from $340.30—about 153 per-
cent of the poverty line—to $355.50; Wiscon-
sin from $329—about 147 percent of the
poverty line—to $344: and New York from
$204 51—about 132 percent of the poverty
line—$309.51.”

Mr. President, mind you, this amend-
ment would permit the States of New
York, California, Wisconsin, New Jersey,
Michigan and Massachusetts, all rela-
tively wealthy States, to raise the amount
of money their people would get far be-
yond what the rest of us would get, and
leave all of us pcor States out.

Ohio would not get anything. All it
would get is the privilege of helping pay
for all this. This is strictly on the prin-
ciple of “The rich get richer and the poor
get poorer.” For years I have tried to
understand the biblical injunction,

To him who has, it shall be given, and to
him who has not, it shall be taken away.

That is the logic of the amendment,
inasmuch as it provides that those that
have so much more ought to get still
more. We others will pay for it but will
not share in any of the benefits.

Anyone who wants to vote for that, go
ahead, but I challenge you to explain to
your constituents why you are such a
complete sap or why you think these
other States ought to get more than
yours merely because they have more
money to begin with.

I say to those Senators, if they cannot
find some way to modify the amendment
so that those in the poorer States can
get in on the act, then obviously it has
not been adequately considered. I am
anxious to see how many Senators will
come up here and say they cannot do
anything for their people but can join
in concert to help the rich get richer
while they see their people in the poorer
States get poorer. I will say it will be a
political miracle when, with that kind
of legislative proposal, there are enough
votes in the Senate to get it through.

I suggest, after this proposal has been
voted down, that its sponsors go back and
try to find some way where they can
benefit their people and where the ma-
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jority of the people can be benefited, par-
ticularly those of us who are in the
poorer States, who need the money as
much as they do. If they can do that,
maybe we will vote with them. But it
absolutely insults the intelligence of peo-
ple who come from 40 States to think
that we would vote for something of this
sort. It is fine if you can get away with
it, but you ought to try to do it when
there are less people around.

Mr. JAVITS. Mr. President, will the
Senator yield?

Mr. LONG. I yield.

Mr. JAVITS. Does the Senator include
in his stringent indictment—and some-
thing which violates the Senate rules
when he says a Senator who would be
voting for this amendment would be a
sap; but, be that as it may, we are not
children; nobody is going to call the
Senator for that violation—does the Sen-
ator include the House Ways and Means
Committee, bearing in mind that the
House Ways and Means Committee in-
cluded this amendment in its report, and
Mrs. GrirFITHS, of the House, changed
her position? Do I understand the Sen-
ator includes in his indictment the
House Ways and Means Committee, or
was it reserved exclusively for Sen-
ators?

Mr. LONG. Do not have me say some-
thing I did not say. Going down this list
of States—New York, California, Mich-
igan, Wisconsin, New Jersey, Massachu-
setts, and others—they have more Repre-
sentatives than Senators. They may have
put this in a bill in the House Ways and
Means Committee, but when they voted
on the House floor they still did not have
a majority. That is why they voted it
down.

I am not accusing anybody of being a
sap. But I wonder if there is one Senator
who comes from any State other than
these six States who is going to vote for
this amendment, If he does, I will amend
my statement to call him something
other than a sap.

Mr. EAGLETON. Mr. President, I ask
unanimous consent that the Senator in-
clude me in that category, because I am
going to vote for it, and I am not in the
top nine.

Mr. LONG, Well, the Senator had not
heard the explanation prior to this time.
I feel when one understands what this
amendment does he might feel differently
about it. But the Senator is accepting
an amendment to an amendment offered
by him. I assume the amendment he
offered would be a good thing for the
State of Missouri, so there should be
enough of a sweetener in the Eagleton
amendment "o justify agreeing to accept
the Cranston amendment as a modifica-
tion of his amendinent.

I would say to those of us who do not
see anything in it for our States that
we would be very ill-advised to vote for
the amendment. I personally think,
speaking for myself—I think I can speak
for myself—I would be a sap to vote for
the amendment. Maybe somebody else
would find some good reason to vote for
it.

Mr. President, I am led to believe that
we will have the Eagleton amendment
offered in its other form in the event
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that it is not agreed to in this form. I
would hope that we can vote on it. If
there is no objection, I am going to move
that this amendment be laid on the
table. If a Senator wants to make a
speech, I am willing to wait and let him
speak, but I think we will vote this
amendment down.

Mr. CRANSTON. I have one comment
to make. The Senator from California
would consider himself a sap if he did
not seek to have his amendment agreed
fo.

Mr. LONG. I would say that the Sena-
tor is a genius if he can put this amend-
ment over. He would be one of the most
effective statesmen we have had in this
body for a long time.

Mr. President, I move to table the
amendment.

Mr, JAVITS. Mr. President, will the
Senator withhold that motion at this
time? Any of us can move to table lots
of things. Does the Senator mind?

Mr. LONG. I withhold my motion.

Mr. JAVITS. Mr. President, before we
table this amendment, or try to table it,
I think it ought to be understood; and
with all respect, I do not think it is
understood.

I support the amendment offered by
the Senator from California. I support
it in the interest of my own State. With
1815 million people in New York and 20
million in California, we do not have to
apologize for belonging to the United
States.

I must say that there rings in my ears
a strange note from another day to hear
the fact that because only nine States
are involved means that it has got to be
turned down. If we start to legislate
that way in the U.S. Senate, we can kiss
the United States, its form of govern-
ment, and its Constitution goodbye.

I have seen lots of people passionately
defended—individuals, or even one cor-
poration, or even one big corporation,
notwithstanding that that is not sup-
posed to be very popular. I am all for it.
The day we stop legislating that way,
and the day we start legislating by how
many States are going to be benefiteq, it
is going to be a2 very sad day for the
United States of America.

Let us find out what this is all about.
Let us not be in such a hurry to cry,
“Hey, Rube,” and get rid of it. That is
what this sounds like.

What is at stake here? What has
happened?

A year or so ago we passed a law in
which the United States took all this
program over. That is not this bill, That
is not really what is being objected to.
That bill was passed a year ago.

We are now proposing to increase the
benefits. Everybody cheers. There are
many States—and they have been
named—that pay benefits above what
the United States supports, and for many
reasons. In the industrial States, the
cost of living is higher. They have higher
living conditions, Everybody is going to
be raised in this country. In this instance,
the Federal Government is going to pay
the tab. But because these States have
had the humanity and the decency to
support their people properly, they are
going to be penalized. Their people are
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not going to get the increase that every-
body else is going to get—everybody—
but they will get it only if the State pays
for it out of its own resources.

Everybody else will be funded by the
United States. But those nine States,
because they have had the decency and
the humanity to maintain excellent in-
come levels, what the Senator from Cal-
ifornia (Mr. CransTON) and I, and other
Senators, are arguing is the fear that
precisely because of the argument that
the Senator from Louisiana (Mr. LoNg)
has used is exactly why we should win
and not lose.

It is precisely for that reason that we
ought to be fair, We have the intelli-
gence to see that if somebody else has
been wanting to adhere to a standard,
which is a decent standard, as far as
their people are concerned, we are not
going to be unfair to them when it comes
to increasing benefits all along the line.
We are not going to deny it to them be-
cause their States have proceeded in a
better way.

That is what it comes down to. I have
very grave doubts as to whether New
York State can scratch up $48 million
for this. We are in lots of trouble in my
State, and many other States in the list
are in essentially the same position.

What will happen? Our beneficiaries
will not get the increase that the Ameri-
cans in the other 49 States get. And if
that is the way the United States wants
to operate, that is all right. These are
facts and not hyperbole. I do believe that
the Senate ought to understand the facts
before it votes.

I appreciate very much the Senator
from Louisiana (Mr. Loxng) affording me
the courtesy of allowing me to express
my views, because the Senator could have
cut us off. .

Mr. CRANSTON. Mr. President, will
the Senator yield?

Mr, JAVITS. I yield.

Mr. CRANSTON. Mr. President, is it
not true that while we may be talking
about nine States, I believe that we are
talking about something like 40 percent
of all of the welfare recipients, since they
live in these nine States. It is a far
broader thing than to say simply that
nine States are involved.

Mr. JAVITS. And, while I have not
toted it up, I have little doubt that the
inhabitants of the nine States, between
them, pay at least half of the income
taxes in the United States.

I am aware that we cannot get
parochial about this matter. New York
is the seat of the stock exchange. Cali-
fornia is the seat of many industries, and
so forth. We are all interconnected. That
is why we should do our utmost to under-
stand the other fellow’s problems, and
we should not try to act any other way.

Every once in awhile on an issue a Sen-
ator will get up and say, “You can’t win,
because nine States are involved.” Sup-
pose we say that about every issue on
the calendar. Suppose that we say, “You
are only one man. You cannot win. For-
get it.”

‘We should not operate in that way. All
we are trying to do is to have our States
receive what they should receive.
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Should that be the only criteria, how
many States will get the benefit and how
many will not, and that therefore, that
we should vote it down?

Mr. LONG. Mr. President, in addition
to favoring just six wealthy States of
the Union, the amendment does not do
any justice. It has no equity. And it really
does not make good sense. For example,
the way things would stand in these
wealthy States that we are talking about,
the people under present law will get
$130 a month under SSI. If a State adds
$50, their people would get $180. Now,
when the $130 is raised to $140, all the
States have to do is to continue to put
up their $50., and those people would
get $190.

What these States would like to do
is save the money while they still give
their people more than everyone else
getls. They want it on both ends, a double
dip that no one else gets.

It is unfair. And it only benefits six
States.

Mr. President, I move that the amend-
ment be laid on the table.

Mr. JAVITS. Mr. President, I ask for
the yeas and nays.

The PRESIDING OFFICER. Is there
a sufficient second?

The yeas and nays were ordered.

The PRESIDING OFFICER. The ques-
tion is on agreeing to the motion to lay
on the table the amendment of the Sen-
ator from Missouri. On this question, the
veas and nays have been ordered, and
the clerk will call the roll.

The legislative clerk called the roll.

Mr. ROBERT C. BYRD. I announce
that the Senator from South Dakota
(Mr. ABOUREZK) , the Senator from South
Dakota (Mr. McGovern), the Senator
from Wyoming (Mr. McGeg), the Sen-
ator from New Mexico (Mr. MoNTOYA),
the Senator from New Jersey (Mr.
WiLriams), the Senator from Iowa (Mr.
Hucnes), the Senator from Colorado
(Mr. Haskery), the Senator from Ha-
wail (Mr. InouyEe) the Senator from Ala-
bama (Mr. SparRkMAN), and the Senator
from Mississippi (Mr. STENNIS) are nec-
essarily absent.

I also announce that the Senator from
Missouri (Mr. SymincToN) is absent be-
cause of illness.

Mr. GRIFFIN. I announce that the
Senator from Tennessee (Mr. BAKER),
the Senator from Utah (Mr. BENNETT),
and the Senator from North Dakota (Mr.
YounG) are necessarily absent.

The Senator from Idaho (Mr. Mc-
CLure) and the Senator from Oregon
(Mr. Packwoop) are absent on official
business.

The result was announced—yeas 57,
nays 27, as follows:

[No. 532 Leg.]
YEAS—57

Church
Cook
Cotton
Curtis
Dole
Domenicl
Dominick
Eastland
Ervin
Fannin
yrd, Fong
Harry F., Jr. Fulbright
Byrd, Robert C. Goldwater
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Mansfield Pearson
MeClellan Randolph
McIntyre Roth
Mondale Baxbe

Moss Scott,
Muskle William L.
Nunn Stafford

NAYS—27

Grifin

Hart
Hartke
Huddleston
Javits
Kennedy
Mathias

Stevens
Taft
Talmadge
Thurmond
Tower
Weicker

Biden
Brooke
Buckley
Cannon
Case
Chiles
Clark
Cranston
Eagleton

Pastore

Fell

Percy
Proxmire
Ribicof
Schweiker
Scott, Hugh
Metcalf Stevenson
Nelson Tunney

NOT VOTING—16

Stennis
Symington
Willlams
Young

Abourezk
Baker
Bennett
Haskell
Hughes kwood
Inouye Sparkman

So the motion to table the Eagleton
amendment was agreed to.

Mr. JAVITS and Mr. EAGLETON ad-
dressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Missouri.

Mr. EAGLETON. Mr. President, I
send an amendment to the desk and
ask for its immediate consideration.

The PRESIDING OFFICER. The
amendment will be stated.

The assistant legislative clerk pro-
ceeded to read the amendment.

Mr. EAGLETON. Mr. President, I ask
unanimous consent that further read-
ing of the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. EacLETON'S amendment is as
follows:

At the end of part C of title I of the bill,
insert the following new section:
DISREGARD, UNDER MANDATORY MIN-

IMUM STATE SUPFLEMENTATION OF

SSI BENEFITS PROGRAM, OF SUPPLE-

MENTAL SECURITY INCOME INCREASES

AND OF OLD-AGE, SURVIVORS, AND

DISABILITY INSURANCE INCREASES

SEc, 128. For purposes of determining, un-
der sectlon 212(a)(3)(C) of Public Law
93-66, the amount of any Income of any
individual for any month referred to in
such section, there shall be disregarded (1)
in the case of any individual, so much of
any supplemental security income benefit
payable under title XVI of the Social Secu-
rity Act to such individual for such month
as is attributable to any increase in supple-
mental security income benefits payable un-
der such title resulting from the enactment
of section 210 of Public Law 93-66 (or any
provision contained in the preceding pro-
vislons of this title), and (2) in the case
of any individual who for such month re-
ceives a monthly insurance benefit to which
he is entitled under title IT of such Act, so
much of such monthly benefit as is attrib-
utable to any increase in social security
benefits resulting from the enactment of
section 201 of Public Law 93-66 (or any
provision contained in the preceding provi-
sions of this title), and (3) in the case of
any individual who is entitled to annuity or
pension under the Railroad Retirement Act
of 1937 or the Rallroad Retirement Act of
1935, so much of the regular monthly pay-
ment to which such individual is entitled
as annuity or pension thereunder by reason
of the first proviso in section 3(e) of the
Rallroad Retirement Act of 1937 which re-
sults from the enactment of section 201 of
Public Law 93-66 (or any provision con-
tained in the preceding provisions of this
title).

McClure
McGee
McGovern
Montoya
Pac
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Mr. MANSFIELD. Mr. President, will
the Senator yield to me?

Mr. EAGLETON. I yield to the Sena-
tor from Montana.

Mr. PASTORE. May we have order
now, Mr. President?

The PRESIDING OFFICER
HarT). The Senate will be in order.

Mr. MANSFIELD. Mr. President, what
I would like at this time is to get an idea
as to how many more amendments will
be offered to the pending legislation.

First, I understand that the distin-
guished Senator from New York (Mr.
Javirs) will have an amendment on
which I intend to suggest to the Senate
that a time limitation of 1 hour, to be
equally divided, be subscribed to. Then
the Senator from Missouri (Mr. EAGLE-
Ton) has an amendment now pending—

Mr. EAGLETON. Fifteen minutes.

Mr. MANSFIELD. I ask unanimous
consent, Mr. President, on that amend-
ment, that there be a time limitation of
15 minutes, to be equally divided between
the sponsor of the amendment and the
manager of the bill.

The PRESIDING OFFICER (Mr.
Hart). Without objection, it is so
ordered.

Mr. MANSFIELD. Then there is the
Senator from Connecticut—the Senator
from Connecticut, the Senator from
Delaware, the Senator from Cali-
fornia

Mr. PASTORE. The Senator from
Rhode Island.

Mr. MANSFIELD. The Senator from
Rhode Island, Well, anyway, there are
many of them. Then the Senator from
Alabama.

Mr. ALLEN. Mr. President, if the dis-
tinguished majority leader will yield
briefly, the amendment of the Senator
from Alabama is unique. It would take
something away from the bill rather than
add more to it. I should like to make
that clear. [Laughter.]

Mr. MANSFIELD. Then, Mr. Presi-
dent, I ask unanimous consent that when
the amendment of the Senator from
New York (Mr. Javirs) is called up,
there be a time limitation of 1 hour with
the time to be equally divided between
the Senator from New York (Mr, JAVITS)
and the Senator from Louisiana (Mr.
Lowneg), the manager of the bill.

Mr. JAVITS. Mr. President, reserving
the right to object—and I hope not to
object—I have one or two stipulations
to make in that regard. One is that I
wish to understand that a motion will
not be made, at least by anyone here—
we cannot control others—to table the
amendment. I said I would agree to a
1-hour limitation if I felt there was go-
ing to be no motion to table, so that
Segat-ors would not be buying a pig in a
poke.

This is an effort to deal with the un-
employment compensation trigger which
has affected many States. It is the one
opportunity we have to deal with a bill
which originates with the Finance Com-
mittee and then goes to the Ways and
Means Committee in the other body.

Mr. LONG. Mr. President, I am not
planning on a motion to table, but I do
not want to agree to that, as I do not
want to start that kind of precedent. If
we can agree to a limited time, when

(Mr.
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the time for debate is over, Senators
can do whatever they want to. The Sen-
ator from New York can talk as long as
he wants to on his amendment. At the
moment, I am not saying that I will
make a motion to table, but I do not
like to start that kind of precedent on
unanimous-consent agreements.

Mr. JAVITS. I can appreciate that. In
view of the fact that I agreed to a unani-
mous-consert request on that ground, I
object.

The PRESIDING OFFICER. Objec~
tion is heard.

Mr. PASTORE. Mr. President, I realize
that the attempt here is to help the
elderly of our country. We are talking
here about an 1l-percent increase. I
realize the nobility of many of these
amendments which are being proposed
here, but I question whether, in the con-
ference, any one of them will survive.

I am wondering whether, therefore, in-
stead of trying to do justice, we are not
doing a grave injustice here. I realize
that many issues raised here today have
been raised before. We have taken votes
on them. I am perfectly willing to stay
here until midnight, or all night, if we
have to, but if we go by 8 o’clock tonight,
I believe we should stay here all night
and finish this bill.

I should like to inquire of the distin-
guished majority leader, how long are
we going to stay here tonight, so that
we can call up our families to turn the
oven jet on or forget it.

Mr. MANSFIELD. Well, I would say—
a jet?—where is the Senator going to
get the fuel?

“Mr. PASTORE. Well, for the time be-
ing, it is there. [Laughter.] Later on, ac-
cording to Senator Jackson, it may not
be there, but the fact is, United will be
there.

ORDER FOR ADJOURNMENT

Mr. MANSFIELD. Mr. President, first,
I ask unanimous consent that, when the
Senate completes its business tonight, it
stand in adjournment until 10:30 a.m.
tomorrow.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(Later this order was changed to pro-
vide for the Senate to convene at 10
a.m.)

AMENDMENT OF THE SOCIAL
SECURITY ACT

The Senate continued with the con-
sideration of the bill (HR. 3153) to
amend the Social Security Act to make
certain technical and conforming
changes.

Mr. MANSFIELD. Mr. President, I
would suggest to the Senate that when
we dispose of the Eagleton amendment
we call it a night, go home, and have din-
ner with our families.

Mr. PASTORE. I want to thank the
distinguished majority leader. [Laugh-
ter.]

Mr. EAGLETON. Mr. President, this
amendment has a 15-minute time limita-
tion on it. It is not my intention to
consume the 712 minutes allotted to me.
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This amendment is the Eagleton
amendment once again, but this time not
perfected by the Senators from Cali-
fornia and New York.

This amendment is in its pristine, orig-
inal beauty and, in the words of the Sen-
ator from Alabama a few moments ago,
this amendment is also unique. It does
not add 19 cents of Federal money to
the bill. It does not cost the U.S. Treasury
one dime.

All this amendment does is this, with
respect to the aged, blind, and disabled,
if these fine increases already in the bill
go into effect, initially the T percent
increase and later on the 4 percent in-
crease, the Eagleton amendment pro-
vides that the States cannot cut back
their payments so as to absorb the in-
creases which we have decided as a mat-
ter of national policy are vitally neces-
s5ary.

What this amendment prevents is a
windfall profit to State treasuries so that
“When the Lord giveth"—and in this
case it is the U.S. Congress—the 50 State
Capitols do not take it away. That is
about all this amendment does. It says
that the benefits we think are just and to
which the aged, blind, and disabled are
entitled shall go forward, and that the
States shall not sabotage the benefits by
a pro rata cut in benefits at the State
level, so that the individual is no better
off tomorrow than he is today.

Mr. President, I reserve the remainder
of my time.

Mr. President, I ask for the yeas and
nays on my amendment.

The yeas and nays were ordered.

Mr. LONG. Mr. President, this amend-
ment works in exactly the opposite di-
rection to that in which the committee
sought to move. The amendment is on
the wrong basis. In the first place, it
would treat those already on the rolls in
December 1973 more favorably than
those who are newly eligible. There is
no justification why those previously on
the rolls should be better off than those
who later on come onto the rolls.

This amendment would also penalize
the States which have been generous in
their assistance level for the aged, blind,
and disabled, by making them spend ad-
ditional funds over and above present
expenditures, while the States which
have had low assistance payments are
not so penalized and, in fact, would
probably be relieved of most of their cur-
rent costs.

Moreover, this amendment would be
contrary to the basic concept of the SSI
program, in which the Federal Govern=-
ment establishes a nationally uniform
minimum income level for the aged,
blind, and disabled, which is fully Fed-
eral in funding and leaves the States
free to supplement this level as they see
fit, and with fully State funds.

In other words, Mr. President, as the
bill states, the committee fully antici-
pates that in January, when the SSI pro-
gram goes into effect with a Federal
funding program, the States will have a
windfall in almost every State in the
Union unless those States want to use
that money to advance the income of
their aged people well beyond that which
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their aged people have had prior to this
time.

I know that in the State of Louisiana,
practically all the aged people, for ex-
ample, would receive a very large in-
crease in their payments. Thus the State
of Louisiana, looking at that situation
could say, “We expect to save about $30
million here. That $30 million can best
be spent to help the little children, be-
cause what we have provided for them
is so little compared with the very gen-
erous benefits we would now be paying
to our aged. We would think it would be
an unfair double standard to take that
$30 million and put it in the program for
the aged, rather than putting it in the
program for the little children, where
there is more need.” So Louisiana would
put its money into helping the children.
If it did not, its second priority would be
the health program.

The Eagleton amendment would re-
quire that there be a windfall, we might
say, for the aged. So even though the
State did not think it was a good idea
to continue to supplement to the same
extent that it had supplemented before
in order to raise the income of each of
these people already on the rolls, it
would have to do so.

In effect, it would compel us, and
would compel the States, to spend the
money in the way they do not think is
wise, in the way that, frankly, we on the
committee do not think is wise.

That being the case, we think this is
not a very wise amendment. It is a wind-
fall. It is a discriminatory windfall, be-
cause it would discriminate in favor of
those who are presently on the rolls and
against the great number of people—in
most States, an equal number of peo-
ple—who will be added to the rolls. Their
needs should be considered on the same
basis. But this amendment would com-
pel you to consider those already on the
rolls in a far more favorable fashion
than the others.

Mr. CHILES. Mr. President, will the
Senator yield?

Mr. LONG. I yield.

Mr, CHILES. Does the Senator believe
it would be discriminatory to the blind,
to the aged, to the disabled?

Mr. LONG. What we are talking about
is this: Let us say that at a level of $200,
the State is paying $100 in State funds
for a blind person or for an aged person.
We come in with the new Federal pro-
gram and say we are going to guarantee
that person under the SSI, a monthly
income of $130. This bill now makes it
go up to $140. So we are going to guar-
antee $140 in Federal funds and the
State will provide $60 more to keep him
at his previous level of $200.

In addition to all that, this amendment
would require the State to add $10 on top
of that, to make it $210. But this would
apply only to people already on the rolls.
Under the amendment, new people com-
ing onto the SSI rolls could be left at the
$200 level or even less. The changes made
by the SSI program will make many new
people eligible. So in most States, in-
cluding my own, which is a very generous
State, it would just about double the
number of people on the rolls. Their
needs should be considered on the same
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basis as all the other people on the rolls.
So as between two old people, they should
be considered on the same basis.

Mr. CHILES. Has the Senator seen
how a blind person lives on $210 a month?

Mr. LONG. I am talking about the
point that we should not discriminate
between two blind people.

Mr. CHILES. Is the Senator talking
about one blind person who has outside
income and plenty of funds but still, be-
cause he is blind, is getting some help,
and talking about another blind person
with no assets, no help, getting a little
pittance from the State, a few dollars
from the State, and is the Senator say-
ing that he has to give that money back
to the State? I have been in one of those
State legislatures where they took the
money back from them every time, and I
say it is ridiculous to say that.

Mr. LONG. I do not think the Senator
understands what the committee did.

Mr. CHILES. I understand how a blind
person lives on $210 a month, and they
cannot do it today. To say that they are
being discriminated against and that
something is being taken away from
them is ridiculous.

Mr. LONG. We are talking about a
situation in which the State is paying
$200 now to a blind person. When the
new SSI program goes into effect with
a Federal payment of $140, the State
may want to add $60 so that that blind
person will continue to get $200. And the
State would provide the same $200 for
a man who does not become blind until
after the new SSI program goes into ef-
fect. So both blind persons would get
the same level of income. But this
amendment would mean that the State
must pay $210 to the person already on
the rolls who is now getting $200 while
the other man would only get the $200.
The needs of the two people who are
blind would not be considered on the
same basis. The people who are newly
made eligible would be diseriminated
against.

The PRESIDING OFFICER. The time
available to the Senator from Louisiana
has expired. Three minutes remain to
the Senator from Missouri.

Mr. EAGLETON. Mr. President, I have
listened with great interest to the Sena-
tor from Louisiana, who is an expert in
these matters, as well as to his exchange
with the Senator from Florida; and I
am mystified as to whether we are dis-
cussing the same amendment.

Let me make it crystal clear, Mr. Presi-
dent, that this bill will not cost the Fed-
eral Treasury 1 dime.

All this amendment treats of is that
once we vote these increases—a 7 per-
cent cost-of-living increase next Janu-
ary and an additional 4 percent next
July—once we decide on this floor, as a
matter of national policy, to provide
these increases, the Eagleton amend-
ment simply says that we mean it. We
mean that the people who were to get
that money will in fact get it; that Gov-
ernor X, Governor ¥, and Governor Z
cannot say: “Uncle Sam voted those in-
creases for the aged, the blind and the
disabled. The Federal Government has
given them that money, but we will take
it away. We will cut the State’s payment
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from what it was before, and then we
will use that money for some other pro-
gram in the State.”

As the Senator from Louisiana has
said, it could be used for the children,
or in some other State it might be used
to refurbish a State race track, or to
build a new sports coliseum—all the uses
for that money that Governor X, Gov-
ernor Y, and Governor Z might find.

By providing the benefit increases in
this bill, we indicate that a No. 1 priority
in this time of inflation is some additional
income for the aged, the blind, and the
disabled. If Senators vote for this amend-
ment, they are guaranteeing that the 7-
percent increase, later to be increased
by 4 percent, will in fact get through to
the people who deserve it. If they do not
vote for this amendment, then it is likely
that many States—as many as 41 of
them—will just reap a savings out of the
increase we are voting in this body.

I yield back the remainder of my time.

Mr. LONG. Mr. President, I ask unani-
mous consent that 2 additional minutes
be allotted to each side.

Mr. EAGLETON. Mr. President, re-
serving the right to object—and I shall
not object—I ask unanimous consent
that the names of the following Senators
be added as cosponsors of this amend-
ment: Senator Rieicorr, Senator HaTH-
AWAY, Senator BROOKE, Senator STEVENS,
Senator CranNsTON, Senator HUMPHREY,
Senator CHILES, and Senator PASTORE.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Without objection, 2 additional min-
utes are available fo each side.

Mr. LONG. Mr. President, what this
amendment provides is that if a person
is on these rolls prior to December of
1973, then there will be disregarded the
additional SSI benefits of $10 a month,
and there will be disregarded the social
security increase; that if a person comes
on the rolls at any time after that, which
will about one-half of those on the rolls,
that it is not disregarded, so one-half of
the poor people are favored, and the
other half are discriminated against.
The States are denied the right to look
at their problems and say which of the
poor should get the most help and which
of the poor should get the least help.
Those States are denied any discretion
on how to help the poor with money
otherwise available to them.

Mr. EAGLETON. Mr. President, will
the Senator yield of that point?

Mr. LONG. I yield if I have time.

The PRESIDING OFFICER. The Sen-
ator has 1 minute remaining.

Mr. EAGLETON. I would like to ask
one question. Do we have any authority,
we, the Congress, to require the States
to pass through these increases with
respect to new recipients?

The answer is “No.”

The PRESIDING OFFICER. All time
has expired. The question is on agree-
ing to the amendment of the Senator
from Missouri. The yeas and nays have
beﬁn ordered, and the clerk will call the
roll.

The assistant legislative clerk called
the roll.

Mr. ROBERT C. BYRD. I announce
that the Senator from South Dakota
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(Mr. ABourezk), the Senator from Colo-
rado (Mr. HaskeLL), the Senator from
Jowa (Mr. HucHEs), the Senator from
Hawaii (Mr. INouYE), the Senator from
Wyoming (Mr. McGee), the Senator
from South Dakota (Mr. McGoOVERN), the
Senator from New Mexico (Mr. Mon-
TOYA), the Senator from New Jersey (Mr.
Wirriams), the Senator from Alabamasa
(Mr. SpargMAN), and the Senator from
Mississippi (Mr. STENNIS) are necessarily
absent.

I also announce that the Senator from
Missouri (Mr. SymingTON) is absent be-
cause of fliness.

Mr. GRIFFIN. I announce that the
Senator from Tennessee (Mr. BAKER),
the Senator from Oklahomsa (Mr. BELL~-
monN), the Senator from Utah (Mr.
BeNNETT), and the Senator from North
Dakota (Mr. Youne) are necessarily
absent.

The Senator from Idaho (Mr. Mc-
CLure) and the Senator from Oregon
(Mr. Packwoop) are absent on official
business.

The result was announced—yeas 49,
nays 34, as follows:

[No. 533 Leg.]
YEAS—49

Gravel
Gurney
Hart

Bayh
Beall
Bentsen
Bible
Biden

Hartke
Hatfield
Brooke Hathaway
Burdick Huddleston
Byrd, Robert C. Humphrey
Cannon Jackson
Case Eennedy
Chiles Magnuson
Clark Mansfield
Cook Mathias

McIntyre
Dole

Metcalf
Eagleton Mondale
Fong

Moss
NAYS—34

Eastland
Ervin
Fannin
Fulbright
Goldwater
Griffin
Hansen
Helms
Hollings
Hruska
Javits Tower
Johnston Weicker

NOT VOTING—I1T

Inouye Sparkman

McClure

McGee

McGovern
Haskell Montoya
Hughes Packwood

So Mr. EacLETON's amendment was
agreed fo.

Mr. EAGLETON. Mr. President, I move
to reconsider the vote by which the
amendment was agreed to.

Mr. CRANSTON. Mr. President, I move
to lay that motion on the table.

The motion to lay on the table was
agreed to.

Mr. HARTKE. Mr. President, I had
an amendment, which I discussed with
the chairman of the committee, manager
of the bill, and which he is prepared to
accept. It is an amendment dealing with
the blind, which has passed the Senate
on five previous occasions. I see no need
to have a rolleall. We have had rollcalls
before. It has been overw. 1y
adopted.

Alken
Allen
Bartlett
Brock
Buckley
B

yrd,

Harry F., Jr.
Church
Cotton
Curtis
Domenici
Dominick

Randolph

Roth

Baxbe

Beott,
William L.

Thurmond

Abourezk
Baker
Bellmon
Bennett
Young
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If there is no objection, I would like
to call up my amendment, No. 636, as
modified, and ask to have the clerk read
it.

The PRESIDING OFFICER. The clerk
will read the amendment.

The second assistant legislative clerk
proceeded to read the amendment (No.
636), as modified.

Mr. HARTKE. Mr. President, I ask
unanimous consent that further reading
of the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Amendment No. 636, as modified, is as
follows:

At the end of title I, insert the Ifollowing
as “Part I".

Sec. 193. Liberalization of Social Security
Eligibility for the Blind. (a) Section 214(a)
of the Soclial Security Act is amended by
adding “or"” after the semicolon at the end
of paragraph (3), and by inserting after par-
agraph (3) the following new paragraph:

“(4) in the case of an individual who has
died and who was entitled to a benefit under
section 223 for the month before the month
in which he died, 6 quarters of coverage;".

(b) BSection 215(b)(1) of such Act Is
amended by striking out *“shall be the quo-
tient” and inserting in lieu thereof “shall
(except as provided in paragraph (5)) be the
quotient™.

(c) Section 215(b) of such Act 1s further
amended by adding at the end thereof the
following new paragraph:

“7{5) In the case of an individual who is
blind (within the meaning of ‘blindness’ as
defined in section 218(1)(1)), such individ-
ual’s average monthly wage shall be the
quotient obtained by dividing (A) the total
of his wages paid in, and self-employment
income credited to, all of the calendar quar-
ters which are quarters of coverage (as de-
fined in section 213) and which fall within
the period after 1950 and prior to the year
specified in clause (i) for clause (ii) of para-
graph (2) (C), by (B) the number of months
in such quarters; except that any such in-
dividual who is fully insured (without regard
to section 214(a) (4)) shall have his average
monthly wage computed under this subsec-
tion without regard to this paragraph if such
computation results in a larger primary in-
surance amount."

(d) Section 216(1)(3) of such Act is
amended to read is follows:

“(8) The requirements referred to In
clauses (i) and (ii) of paragraph (2)(C) are
satisfled by an individual with respect to any
quarter only if—

“(A) he would have been a fully Insured
individual (as defined in section 214) had
he attalned age 62 and filed application for
benefits under section 202(a) on the first day
of such quarter, and (1) he had not less than
20 quarters of coverage during the 40-guarter
period which ends with such quarter, or (ii)
if such quarter ends before he attains (or
would attain) age 31, not less than one-
half (and not less than 6) of the quarters
during the period ending with such quarter
and beginning after he attained the age of
21 were quarters of coverage, or (if the num-
ber of quarters in such period is less than
12) not less than 6 of the quarters in the
12-quarter perlod ending with such quarter
were quarters of coverage; or

“{B) he is blind (within the meaning
of ‘blindness’ as defined in paragraph (1)
of this subsection) and has not less than
6 quarters of coverage in the perlod which
ends with such gquarter.

For purposes of clauses (1) and (i1) of sub-
paragraph (A) of this paragraph, when the
number of quarters in any period is an odd
number, such number shall be reduced by
one, and a quarter shall not be counted as
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part of any period if any part of such quar-
ter was included in a prior period of dis-
ability unless such quarter was a quarter of
coverage.”

(e) The first sentence of section 222(b)
(1) of such Act is amended by inserting
*(other than such an individual whose dis-
ability i1s blindness as defined in section
216(1) (1))" after “an individual entitled
to disability Insurance benefits”.

(f) Section 223(a)(l) of such Act is
amended—

(1) by striking out the comma at the end
of subparagraph (B) and inserting in lieu
thereof “or is blind (within the meaning of
‘blindness’ as defined in section 216(1) (1)).";

(2) by striking out “the month in which
he attains age 65" and inserting in lleu
thereof “in the case of any individual other
than an individual whose disability is blind-
ness (as defined in section 216(1) (1), the
month in which he attains age 65"; and

(3) by striking out the second sentence.

(g) Section 22(ec)(1) of such Act is
amended to read as follows:

“(4) An individual shall be insured for
disabllity insurance benefits In any month

“{A) he would have been a fully insured
individual (as defined in section 214) had
he attained age 62 and flled application for
benefits under section 202(a) on the first day
of such month, and (1) he had not less than
20 gquarters of coverage during the 40-quarter
period which ends with the quarter in which
such month occurred, or (i1) if such month
ends before the quarter In which he attalns
(or would attain) age 31, not less than one-
half (and not less than 6) of the quarters
during the period ending with the quarter in
which such month occurred and beginning
after he attained the age of 21 were quar-
ters of coverage, or (if the number of quarters
in such period is less than 12) not less than 6
of the quarters in the 12-quarter period end-
ing with such quarter were quarters of cov-
erage, or

“(B) he is blind (within the meaning of

‘blindness’ as defined in section 216(1)(1))
and has not less than 6 quarters of coverage
in the period which ends with the quarter in
which such month occurs,
For purposes of clauses (1) and (1) of sub-
paragraph (A) of this paragraph, when the
number of gquarters in any perlod is an odd
number, such number shall be reduced by
one, and a guarter shall not be counted as
part of any period if any part of such guarter
was included in a period of disability unless
such quarter was a quarter of coverage.”

(h) Sectlon 223(d)(1)(B) of such Act is
amended to read as follows:

*{B) blindness (as defined in section 218
(h))."

(1) The second sentence of section 223(d)
(4) of such Act is amended by inserting
“(other than an individual whose disability
is blindness, as defined in section 216(1) (1) )"
immediately after “individual”.

Sec. 7. In the case of an insured individual
who is under a disability as defined In section
223(d) (1) (B) of the Soclal Security Act, who
is entitled to monthly insurance benefits un-
der section 202(a) or 228 of such Act for a
month after the month in which this Act is
enacted, and who applies for a recomputation
of his disability insurance benefit or for a
disability insurance benefit (if he is entitled
under such section 202(a)) in or after the
month this Act is enacted, the Secretary
shall, notwithstanding the provisions of sec-
tion 215(f) (1) of such Act, make a recom-
putation of such benefit if such recomputa-
tion results in a higher primary insurance
amount.

Sec. 8. The amendments made by sections
6 and 7 shall apply only with respect to
monthly benefits under title II of the Social
Security Act for and after the second month
following the month In which this Act is
enacted.
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Mr. HARTEE. Mr. President, this
amendment liberalizes the provisions of
the Federal disability insurance law for
blind persons.

On five separate occasions, the pro-
posal has been approved by the Senate
during the past dozen years. As an in-
dication of the support which this dis-
ability for the blind measure has received
in this Chamber, no less than 61 of my
colleagues joined me in sponsoring the
proposal as a bill (S. 2359) this year.

My amendment would make it possible
for a blind person who has worked for a
year and a half in social security cov-
ered work to qualify and draw disability
benefits payments so long as he remains
blind and regardless of his earnings.
The present law requires that a blind
person have worked in covered employ-
ment in 20 of the last 40 quarters. That
eligibility requirement fails to take into
account the fact that a blind person
finds it difficult to secure work of any
kind, however employable he may be on
the basis of talents and training,

My amendment gives legal recognition
to another hard fact confronting the
blind—they must always funetion with-
out sight in a society structured for sight,
and they must work in an economy or-
ganized by sighted people for sighted
people. As a result, the blind person will
need varying degrees of sight to assist
him no matter what he does or how able
he may be, and the only sure way to
get this help is to hire it. The blind
person must thus have disability in-
surance payments to serve as a con-
tinuing source of funds to hire sighted
assistance.

It is my hope, Mr. President, that this
93d Congress will be known as the most
important of all Congresses for blind
Americans. It can achieve that distine-
tion if we enact the disability insurance
for the blind amendment which I offer
today so that, at long last, blind people
can be liberated, and elevated to a more
equal relationship with their sighted
fellows.

Mr. President, I ask unanimous con-
sent that a factsheet on this amend-
ment, as well as an explanation of it
and a list of the cosponsors of S. 2359,
be printed in the Recorp at this point.

There being no objection, the material
was ordered to be printed in the Recorp,
as follows:

FACTSHEET: IMPROVED DISABILITY INSURANCE
FOR THE BLIND

A bill to amend title II of the Social Secu-
rity Act so as to liberalize the conditions
governing eligibility of blind persons to re-

ceive disability insurance benefits there-
under.

HISTORY

Offered in the 88th Congress by Senator
Hubert Humphrey as a floor amendment to
HR. 11865 (Social Security Bill): adopted
by voice vote without a dissenting vote;
lost when Social Security conference ended
in deadlock.

Offered in 89th Congress by Senator Vance
Hartke, as 8. 1787; 41 cosponsors; adopted
as floor amendment to H.R. 6675 by 78 to
11 roll call votes; not approved by Social
SBecurity conference.

Offered in the 91st Congress by Senator
Vance Hartke, as S. 2518; 68 co-sponsors in-
cluding nine of the 17 member Committee
on Finance; adopted by Committee on Fi-
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nance as amendment to H.R. 175560; spon-
sored In the House of Representatives by
Congressman James A. Burke; as H.R. 3782
(identical to 8. 2518), and, slightly modified,
as H.R., 14873; 180 co-sponsors to the Burke
bill including eleven of the 25-member Com-
mittee on Ways and Means; offered in the
Committee on Ways and Means Social Secu-
rity Executive 8ession by Congressman
Burke; Committee adopted proposal of Dis-
ability Insurance for the Blind Bill remov-
ing recency of quarters earned in Soclal Se-
curity-covered work requirement making
30,000 otherwise ineligible blind persons
eligible for disability benefits; no further
action since House-Senate Conference on
Social Security matters was not held.

Offered in the 92nd Congress in the Sen-
ate by Senator Vance Hartke, as S. 1385; 71
co-sponsors including 10 of the 16-member
Committee on Finance; adopted by the Com-
mittee on Finance as amendment to HR. 1;
sponsored in the House of Representatives
by Congressman James A. Burke, as H.R.
1240 (identical to S. 1335); offered by Con-
gressman Burke in Committee on Ways and
Means Executive Session on HR. 1; Com-
mittee adopted provision similar to Commit-
tee action taken in the 91st Congress; House-
Senate Conference on Soclal SBecurity mat-
ters approved change in Disabllity Insurance
for the Blind as adopted by the Commlittee
on Ways and Means,

PROVISIONS

Allows qualification for disability benefits
to the person who is blind according to the
generally accepted definition of blindness
(20,200, etc.) and who has worked six quar-
ters in Soclal Security-covered work, any
time earned, rather than 20 of the last 40
quarters as required of those with other dis-
abilities; continuation of benefits irrespective
of earnings so long as blindness lasts, rather
than cutting off benefits if the blind person
earns as little as $140.00 In a month as pro-
vided in existing regulations.

WHAT CHANGES WOULD DO

The Disability Insurance for the Blind bill
would transform the Disability Insurance
Program providing only subsistence income
to long~time employed but presently unem-
ployable blind persons into a system provid-
ing short-term employed blind persons with
insurance income to off-set the economic
consequence of blindness—diminished earn-
ing power, greatly diminished employment
opportunities, greatly increased costs of
living and working, blind, in a sight-directed
economy and soclety.

WHY CHANGES ARE NEEDED

To many blind persons, able to work, al-
though blind, but unable to secure work
because they are blind—or unable to secure
work of long and steady duration, because
they are blind—to these people, the require-
ment of employment for a year and a half in
Social Security-covered work, instead of the
five of the last ten years requirement in
existing law, is much more realistic and rea-
sonable under the special and adverse cir-
cumstances facing blind persons.

It is much more realistic, when considering
the misinformed or uninformed attitudes,
the adverse and prejudicial practices which
confront blind people when they seek work,
when they are qualified by talent and train-
ing for work, when they are skilled and able
to operate successfully with blindness, yet,
are not hired because they are believed to be
incompetent and incapable.

Making disability insurance payments
avallable when a blind person has worked six
quarters in Social Security-covered work is
much more reasonable than the five years' re-
quirement, for it would make such payments
more readily available to more persons when
the disaster of blindness occurs, when the
need for the security provided by regularly
received disability insurance payments 1s

greatest in a workman's life.
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This bill recognizes that a person who tries
to function, sightless, in our sight-struetured
world, functions at a financial disadvantage.

For whatever a blind man would do, what-
ever employment or activity he would pursue,
he has the need for sight to assist him.

Bighted family members and friends may
be helpful, when the inclination moves them
to be helpful, but the blind vending stand
operator, the blind lawyer or teacher, the
blind piano tuner, even the blind housewife
soon discovers that sight which is hired is
more reliably avallable than sight which is
given from kindness. B

So the blind person who would function
self-dependently, the blind person who would
earn a living, who would live self-responsibly,
must not only pay the usual daily living
costs which his sighted fellows pay, but he
must also pay the extra, the burdening ex-
penses of blindness—the expenses incurred
in hiring sight.

By allowing a blind person to draw dis-
abllity insurance payments so long as he
continues blind and irrespective of his earn-
ings, this bill would provide to such blind
person, a regular source of funds to pay for
sight, and it would thus help to reduce the
economic disadvantages and Inequalities of
blindness in his life.

AMENDMENT No. 636, LIBERALIZATION OF SOCIAL
SeEcURITY ELIGIBILITY FOR THE BLIND

1. Reduces needed quarters of covered em-
ployment to 6 from the present 20, to be
eligible for disability insurance.

2. Would affect approximately 80,000 per-
sons, presently working.

3. Would cost about $500 million.

4, Introduced as a bill (S, 2359) earlier this
year, there were 61 cosponsors (see attached
list).

COSPONSORS OF 5. 2359

Abourezk, Allen, Baker, Bartlett, Bayh,
Beall, Bentsen, Bible, Biden, Brooke, Burdick,
Byrd, Robert C., Cannon, Case, Chiles,
Church, Clark, Cook, Cranston, Curtis,
Domenici, Dominick, Eagleton, Fulbright,
Goldwater, Gravel.

Griffin, Gurney, Hansen, Hart, Hatfield,
Hollings, Hruska, Hughes, Humphrey, Inouye,
Jackson, Javits, Kennedy, Magnuson, Mans-
fleld, Mathias, McGee, McGovern, McIntyre,
Metcalf, Mondale, Montoya, Moss, Nelson,
Pastore, Pell.

Randolph, Ribicoff, Schweiker, Stafford,
Stevens, Thurmond, Tower, Weicker, Young.
Total: 61.

The PRESIDING OFFICER. The ques-
tion is on agreeing to the amendment, as
modified.

Mr. LONG. Mr. President, the Senate
has adopted this amendment on other
occasions, and I assume the Senate would
want to adopt the amendment again.
Therefore, I am willing to accept it.

The PRESIDING OFFICER. The ques-
tion is on agreeing to the amendment, as
modified.

The amendment, as modified, was
agreed to.

The PRESIDING OFFICER. The bill
is open to further amendment.

Mr. LONG. Mr. President, I suggest the
absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The second assistant legislative clerk
proceeded to call the roll.

Mr. HARTKE. Mr. President, I ask
unanimous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The bill is open to further amendment.
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Mr. HARTKE. Mr. President, I send
to the desk Amendment No. 626, as modi-
fied, and ask that it be stated.

The PRESIDING OFFICER. The clerk
will read the amendment,

The second assistant legislative clerk
proceeded to read the amendment.

Mr. HARTEKE. Mr. President, I ask
unanimous consent that further reading
of the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Amendment No. 626, as modified, is as
follows:

Strike out “Part B™ of Title I beginning
on page 44, line 10 through page 54, line 17,
and insert in lieu thereof the following:

ParT B. PavyroLL Tax ror Low-INcOoME

INDIVIDUALS

Sec. 112. (a) Section 3101 of the Internal
Revenue Code of 1954 (relating to tax on em-
ployees) is amended by adding at the end
thereof the following new subsection:

“(c) ALTERNATE Tax oN Low-INcoMmE IN-
DIVIDUALS—"*(1) IN GENERAL—In the case of
a taxpayer who 1s married (as determined
under Section 143) whose adjusted social
security income for the calendar year is less
than $850, there is hereby imposed on the
income of such individual (in lieu of the
taxes imposed by subsection (a) and (b)) a
tax determined under the following table:
The tax is the following percentage of the

tares imposed by subsections (a) and (b)
[In percent]
If the adjusted social
security income IS:

$100 to 149
$150 to $199
$200 to $249....
$250 to $299__
$300 to $349__

8550 to $599
$600 to 8649____
8650 to $699__..
8700 to 8749
$750 to 799

““(2) ADJUSTED SOCIAL SECURITY INCOME.—
For purposes of this subsection, the adjusted
soclal security income of a taxpayer who is
married (as determined under Sec. 143) for
any calendar year is his adjusted gross in-
come for his taxable year beginning in such
calendar year (determined under section 62),
minus the sum of—

“(A) $1,300, and

“(B) the amount of personal exemptions
to which he is entitled under section 151.
In the case of a married Individual whose
spouse receives wages or self-employment in-
come during such year, his adjusted gross in-
come and the number of exemptions to which
he 1is entitled shall, for purposes of this para-
graph, be determined as if he were not mar=-
ried."

(2) Section 3102 of such Code (relating to
deduction of tax from wages) is amended
by adding at the end thereof the following
new subsection:

“(d) WITHHOLDING ON WAGES oF Low IN-
COME INDIVIDUALS.—

“(1) In cENERAL—In the case of a tax-
payer who is married (as determined under
Sec. 143) whose adjusted wages are less than
$850 (computed at an annual rate), the em-
ployer of such taxpayer shall deduct from
the wages pald (in lleu of the amount re-
quired to be deducted under subsection (a))
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an amount of the tax imposed by section 3101

determined under the following table:

The amount to be deducted is the following
percentage of the amount required to be
deducted under subsection (a)

“If the adjusted wages (computed at an
annual rate) are:

[In percent]

*(2) ApJUsTED WAGES,—For purposes of this
subsection, the adjusted wages of a married
taxpayer for any period is the amount of
wages (adjusted to an annual rate), minus
the sum of—

“(A) 81,300, and

“(B) the amount of personal exemptions
to which he is entitled under section 151.
In the case of & married individual whose
spouse receives wages during such period,
the number of exemptions to which he is
entitled shall be determined as if he were not
married.

“(3) CREDIT AGAINST TAX.—Amounts de-
ducted from the wages of an employee under
this subsection shall be allowed as a credit
against the tax imposed on the employee
under section 3101.

“(4) WITHHOLDING CERTIFICATES—Each
employee shall furnish his employer with a
signed certificate setting forth such informa-
tion as is necessary to enable the employer to
determine whether this subsection is ap-
plicable to him, and the amount of tax to be
deducted under this subsection. Such cer-
tificate shall be in such form, shall be fur-
nished at such time or times, and shall re-
main in effect for such perlod as the Secre-
tary or his delegate prescribes by regula-
tlons.

“(5) REecULATIONS.—The Secretary or his
delegate shall prescribe such regulations as
may be necessary to carry out the purposes of
this subsection and section 3101(c).”

(b) Section 1401 of the Internal Revenue
Code of 1054 (relating to rate of tax on self-
employment income) is amended by adding
at the end thereof the following new sub-
section:

“(g) ALTERNATE Tax oN Low-INcoME IN-
DIVIDUALS—

“(1) In cENERAL—In the case of a mar-
rled taxpayer whose adjusted social security
income for the taxable year is less than $860,
there hereby is imposed on the self-employ-
ment income of such taxpayer (in lieu of
the taxes Imposed by subsections (a) and
(b)) a tax determined under the following
table:

The tar is the following percenbage of the
tazes imposed by subsections (a) and (b)
#If the adjusted social security income is:
[In percent]
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$400 to $449.
$450 to $499
$500 to $549
$550 to 8500
$600 to

$650 to

$700 to

$750 to

*(2) ADJUSTED SOCIAL SECURITY INCOME.—
For purposes of this subsection, the adjusted
social security income of a taxpayer who is
marrled (as determined under section 1431),
for any taxable year is his adjusted gross in-
come for such year (determined under sec-
tion 62), minus the sum of—

"“(A) $1,300, and

“(B) the amount of the personal exemp-
tllsolns to which he is entitled under section

In the case of a married individual whose
spouse receives wages or self-employment
income during each year, his adjusted gross
income and the number of exemptions to
which he is entitled shall, for purposes of
this paragraph, be determined as if he were
not married.”

(c) Section 31(b) of the Internal Revenue
Code of 1954 (relating to credit for special
refunds of soclal security tax) is amended
by striking out the heading and paragraph
1(‘é) and inserting in lleu thereof the follow-

g:

“(b) CrepiT FOR ExcESS WITHHOLDING OF
SOcCIAL SECURITY TAX.—

“(1) IN GENERAL—The Secretary or his
delegate may prescribe regulations providing
for the crediting against the tax imposed by
this subtitle of amounts deducted under sec-
tion 8102 from the wages paid to the tax-
payer in excess of the tax imposed on such
wages by section 3101, Including the amount
determined by the taxpayer or the Secretary
or his delegate to be allowable under section
6413 (c) as a special refund of such tax. The
amount allowable as a credit under such
regulations shall, for purposes of this sub-
title, be considered an amount withheld at
source as tax under section 3402."

(d) There is hereby appropriated, out of
any moneys in the Treasury not otherwise
appropriated, to the Federal Old-Age and
Burvivors Insurance Trust Fund, the Federal
Disability Insurance Trust Fund, and the
Federal Health Insurance Trust Fund
amounts (as determined by the Secretary of
the Treasury) equal to losses of revenues of
such trust funds resulting from the applica-
tion of sections 3101(c) and 1401(c) of the
Internal Revenue Code of 1954. The amounts
appropriated by the preceding sentence shall
be transferred from time to time from the
general fund in the Treasury to the respec-
tive trust funds on the basis of estimates
by the Secretary of the Treasury. Proper ad-
Jjustments shall be made In amounts subse-
quently transferred to the extent prior esti-
mates were in excess of or were less than
the amounts which should have been trans-
ferred.

PARTIAL GENERAL FINANCING OF RETIREMENT
BENEFITS

Sec. 7. (a) In addition to any other funds
appropriated or authorized to be appropri-
ated pursuant to other provisions of law for
any fiscal year to the Federal Old-Age and
Burvivors Insurance Trust Fund, and in addi-
tion to any other funds authorized by other
provisions of law to be appropriated to or de-
posited In the Federal Disabllity Insurance
Trust Fund for any fiscal year, there are
authorized to be appropriated to each of such
funds the following amounts:

(1) For the fiscal year ending June 30,
1974, an amount equal to one twenty-fifth of
the expenditures from such fund for such
year;

(2) For the fiscal year ending June 30, 1975,
an amount equal to three-fiftieths of the ex-
penditures from such fund for such year;
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(3) For the fiscal year ending June 30,
1976, an amount equal to two twenty-fifths
of the expenditures from such fund for such
year;

(4) For the fiscal year ending June 30, 1977,
an amount equal to one-tenth of the expend-
itures from such fund for such year;

(6) For the fiscal year ending June 30,
1978, an amount equal to three twenty-fifths
of the expenditures from such fund for such
year;

(8) For the fiscal year ending June 30,
1979, an amount equal to seven-fiftieths of
the expenditures from such fund for such
such year;

(7) For the fiscal year ending June 30,
1980, an amount equal to four twenty-fifths
of the expenditures from such fund for such
year;

(8) For the fiscal year ending June 30,
19881, an amount equal to nine-fiftieths of the
expenditures from such fund for such year;
and

(9) For any fiscal year ending after June
30, 1981, an amount equal to one-fifth of the
expenditures from such fund for such year.

{(b) (1) Punds authorized to be appropri-
ated under subsection (a) shall be appropri-
ated for any fiscal year on the basis of es-
timates by the Congress of the amounts
which will be expended for such year from
the trust fund to which funds are being ap-
propriated, reduced, or increased to the ex-
tent of any overappropriation or underap-
propriation under this section to such fund
for any preceding year with respect to which
adjustment has not already been made.

(2) The Secretary of Health, Education,
and Welfare shall furnish to the Congress
such information, data, and actuarial studies
as may be appropriate to enable the Congress
to make the estimates referred to in para-
graph (1).

Mr. HARTEKE. Mr, President, the so-
cial security payroll tax is the fastest
growing tax in the United States. In
1971, payroll tax collections reached $44
billion—27 times the level of 1949. This
increase is equal to a compound growth
rate of more than 16 percent per year.
In terms of total Federal revenues, the
payroll tax now brings in 23 percent of
all Federal revenues, whereas, in 1949,
it brought in just 4 percent.

At least one-half of all workers who
file tax returns pay more social security
tax than they do Federal income tax. For
the worker with a small family and an
income hovering near the poverty line,
his effective social security tax rate is
about 11.4 percent. The same worker
with a $24,000 income has an effective
rate of 2.1 percent. Study after study
has cited the regressive nature of the
payroll tax. It hits the low- and mod-
erate-income worker hardest.

While the bill now before the Senate
contains no increase in payroll taxes un-
til 1980, and only modest increases there-
after, the mail I am receiving indicates
that workers are already overburdened
by the payroll tax. The amendment I of-
fer today provides some immediate pay-
roll tax relief for low-income workers.
In the long run, however, I believe that
we will have to go even further than this

proposal to provide tax relief to many
moderate-income workers, as well.

Mr. President, the payroll tax is an in-
voluntary tax levied without exemptions
or deductions. The low-income worker
I referred to earlier in my statement is
paying an effective income tax rate of
zero, while his social security rate is over
11 percent. The worker with $24,000 in
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wages is paying an effective social se-
curity rate of just over 2 percent, while
his income tax rate is almost 28 percent.

Clearly, there are major inequities in
this tax structure. The Finance Commit-
tee proposals provide a tax credit for
low-income workers with families. There
are several major deficiencies in this ap-
proach, however. First, it does nothing
to make the payroll tax less regressive.
Second, it applies only to married work-
ers with families. Third, it is given at the
end of the year, although low-income
families need relief throughout the year.

The proposal I offer today is free from
each of these deficiencies. It is a direct
effort to introduce a progressive feature
into the payroll tax. Second, it applies to
all married workers, with or without
children. Third, it provides relief with
every payroll check.

Mr. President, my proposal is a simple
one, yet long hours of thought and effort
have gone into its preparation. What it
provides is that a worker with a tax lia-
bility of less than zero pays only 10 per-
cent of his full social security tax. A
worker with an income tax liability of
0 to $49 pays 15 percent of his social
security tax obligation. From that point
on, every $50, the worker’s social secu-
rity tax obligation is increased 5 percent,
until the tax liability reaches $850. At
that point, the worker pays the full
social security tax which is normally due.

The reduction applies only to the em-
ployee tax; the employer pays his full
share of the normal tax on the worker’s
salary.

Mr. President, I ask unanimous con-
sent that tables showing the operation
of my proposal at various levels of income
for single and married workers be printed
in the Recorp at this point.

There being no objection, the tables
were ordered to be printed in the REcorb,
as follows:

TABLE L.—MARRIED WORKER—SPOUSE WORKING—NO
CHILDREN !

Full Percent Hartke

Income  social  social  social
tax security secu-  security
lability tax rity? save?

Finance

Gross
wages

$58.50
61.43
64.35
67.28
70.20

$52.65
55.28

94,44
90.09
85.56
80.73
76.16
70.20
64.52
58. 50
52.23
45,66
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Finance
Commit-
tee tax
credit ¢

Hartke
social
security
save 3

Full Percent
social  social
security secu-
tax rity *

Income
Gross tax
wages liability

Hartke
social
security
save ?

Percent
social
secu-

rity 1

Full
Income  social
_ . tax  security
liability tax

Finance
Commiite
tee tax
credit?

52,650
§2,700
S0
§2.850
$2,899"
52,

§155.17
158.15

1 Under the Hartke proposal, a married worker whose spouse
is working is treated for purposes of calculated tax liability as if
he or she were single. .

1 Indicates percent of full social securily tax lor which em-
ployee isliable.

* Indicates total annual amount which employee would save
under Hartke proposal. - 3

+ The Finance Committee tax credit applies only io married
workers with at least 1 child.

# Less than 0.

TABLE 1l.—MARRIED WORKER—SPOUSE NOT WORKING—
2 CHILDREN

Finance
Commit-
tee tax
credit?

Hartke
social
security
save ¥

Full Percent
social  social
security secu-
tax rity !

Income
tax
liability

10 $52.65

$100.00
10 55.28 iy
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$400 $274.95 $123.73  $225.00
450 277.88 60 111.15 212.50
00 i 5 X 200.00

5
550 187.50

¢ Indicates percent of full social security tax for which em-
ployee isliable.

¥ Indicates total annual amount which employee would save
under Hartke proposal.

3 The Finance Committee tax credit applies only to married
workers with at least 1 child.

¢ Less than 0.

TABLE [11l,—MARRIED WORKER—SPOUSE WORKING—2
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\ Under the Hartke proposal, a married worker whose spouse
is working is treated for purposes of calculated tax liability as if
he or she were single.

? Indicates percent of full social security tax for which em-
ployee is liable,

3 Indicates total annual amount which employee would save
under Hartke proposal.

« The Finance Committee tax credit applies only to married
workers with at least 1 child.

% Less than 0.

TABLE IV.—MARRIED WORKER—SPOUSE NOT WORKING—
NO CHILDREN

Hartke
social
security
save

Full Percent
social sociai
tax security secu-
liability tax rity ¢

Income

10 $52.65
10 55.28
57.91

60,54

63.18

65.28

44

71.08
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Full

Income  social
tax security
liability tax

Hartke
social
security

Percent
social
secu-

Finance
CGommit-
tee tax
credit?

Gross
wages

$81.90
84,83

3
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216.45

1 Indicates percent of full social security tax for which em-
ployee is liable. i

1 |ndicates total annual amount which employee would save
under Hartke proposal. [

i The Finance Committee tax credit applies only to married
workars with at least 1 child.

4 Less than 0.

Mr. HARTEKE. Mr. President, let me
clarify the modification of my amend-
ment. As originally introduced, it cov-
ereq all taxpayers paying the social se-
curity tax. As introduced, the cost esti-
mate was close to $2 billion.

I have modified my amendment to
cover only married workers thereby re-
ducing the cost of my amendment to be
the same as the bhill on the floor. The
significant difference here is the cover-
age. Under the Finance Committee bill,
only married workers with children are
covered. Under my amendment, all mar-
ried workers are covered regardless of
whether or not they have children.

Let me emphasize here that two signifi-
cant groups of people will be covered by
my amendment that are not covered by
the bill as reported. Those groups are
the newly married individuals who are
entering the job market at a low-income
level, and those married couples who
have raised their children and are now
unable to secure employment at a high
income because of age, disablement, or
lack of training. We must not forget those
people who will significantly contribute to
the economy of this country, nor those
people who have already contributed
throughout their lifetime. My amend-
ment would bring both of these groups
within the payroll tax deduction.

I have further modified my amend-
ment, and struck all changes in medi-
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care and hospital insurance. I have made
this modification for one reason, I feel
that it is absolutely necessary that the
bill we approve here in the Senate pro-
vide for relief to the low-income worker.
Under my amendment there would be
immediate relief to those workers who
need it most.

Mr. President, I have notified the man-
ager of the bill, chairman of the Finance
Committee, that this amendment deals
with provisions concerning how we alle-
viate the present burden of the payroll
tax. There has been in the bill, under
the direction of the chairman, a measure
whereby there is a tax credit for certain
low-income people. This is in direct con-
flict with that approach. I feel this is
a preferable one, but, under the circum-
stances, in view of the fact that the
committee has approved the other pro-
vision, I feel we should give the chair-
man’s approach preference, although I
would want to proceed at a later date, in
another year, with this approach, and I
hope I can convince the chairman to
agree with that approach.

Under those circumstances, I with-
draw the amendment.

The PRESIDING OFFICER. The
amendment is withdrawn.

ORDER THAT AMENDMENT NO. 723
BE PENDING BUSINESS ON TO-
MORROW

Mr. GRIFFIN. Mr. President, I ask
unanimous consent, on behalf of the
Senator from New York (Mr. JaAviTs),
that his amendment No. 723 be called
up and made the pending question to-
morrow.

The PRESIDING OFFICER. The
clerk will report the amendment. The
second assistant legislative clerk read as
follows:

At the end of the bill insert the following
new section:

Sec. —. (a) Section 203(e) (2) of the Fed-
eral-State Extended Unemployment Com-
pensation Act of 1970 is amended by add-
ing at the end thereof the following new
sentence: “Effective with respect to com-
pensation for weeks of unemployment be-
ginning after the date of the enactment of
this sentence (or, if later, the date estab-
lished pursuant to State law), the State may
by law provide that the determination of
whether there has been a State ‘on’ or ‘off’
indicator beginning or ending any extended
benefit period shall be made under this sub-
section as if (1) paragraph (1) did not con-
tain subparagraph (A) thereof, and (ii) the
numeral ‘4’ contalned in subparagraph (B)
thereof were ‘4.5'.".

(b) Subsection (f) of section 203 of the
Federal-State Extended Unemployment Com-
pensation Act of 1970 is amended to read as
follows:

“Rate of Insured Unemployment, Covered
Employment

“{f) (1) For the purpose of subsection (d),
the term ‘rate of insured unemployment'
means the percentage arrived at by divid-
ing—

“(A) the average weekly number of Indi-
viduals filing clalms for weeks of unemploy-
ment with respect to the specified period,
as determined on the basis of the reports
made by all State agencles to the Secretary,
by

“(B) the average monthly covered
ployment for the specified perlod.
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“(2) For the purpose of subsection (e),
the term ‘rate of insured unemployment’
Eezms the percentage arrived at by divid-

g—

“(A) the average weekly number of in-
dividuals filing claims for weeks of unem-
ployment with respect to the specified period,
as determined on the basis of the reports
gmde by the State agency to the Secretary,

) 4

“(B) the average monthly covered employ-
ment for the specified period, plus, {f the
State by law so provides, effective with re-
spect to compensation for weeks of unem-
ployment beginning after the date of enact-
ment of this sentence (or, if later, the date
established pursuant to State law) the thir-
teen-week exhaustion rate (as determined
under paragraph (3)).

“(8) The ‘thirteen-week exhaustion rate’
is the percentage arrived at by dividing—

“(A) 25 per centum of the sum of the
exhaustions, during the most recent twelve
calendar months ending before the week
with respect to which such rate is computed,
gr regular compensation under the State law,

“(B) the average monthly covered employ-
ment as determined under paragraph .(2)
(B).

‘“(4) Determinations under subsection
(d) shall be made by the Secretary in ac-
cordance with regulations prescribed by him,

“(5) Determinations under subsection (e)
shall be made by the State agency in ac-
cordance with regulations prescribed by the
Becretary.”.

The PRESIDING OFFICER. Is there
objection to the request of the Senator
from Michigan? The Chair hears none,
and it is so ordered.

U.S. PARTICIPATION IN UNITED
NATIONS ENVIRONMENT PRO-
GRAM—CONFERENCE REPORT

Mr. ROBERT C. BYRD. Mr. President,
I submit a report of the committee of
conference on H.R. 6768, and ask for its
immediate consideration.

The PRESIDING OFFICER (Mr.
HarT) . The report will be stated by title.

The second assistant legislative clerk
read as follows:

The committee of conference on the dis-
agreeing votes of the two Houses on the
amendment of the Senate to the bill (HR.
6768) to provide for participation by the
United States in the United Natlons Envi-
ronment Program having met, after full and
free conference, have agreed to recommend
and do recommend to their respective Houses
this report, signed by a majority of the
conferees.

The PRESIDING OFFICER. Is there
objection to the consideration of the con-
ference report?

There being no objection, the Senate
proceeded to consider the report.

(The conference report is printed in
the House proceedings of the CoNGRES-
sIOoNAL REcorp of November 15, 1973, at
page 37137.)

Mr. ROBERT C. BYRD. Mr. President,
I move that the conference report be
agreed to.

The motion was agreed to.

ORDER FOR ADJOURNMENT TO
10 AM.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that when the
Senate completes its business today, it
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stand in adjournment until the hour of
10 a.m. tomorrow morning,.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ORDER FOR RECOGNITION OF SEN-
ATORS WEICKER, PERCY, AND
GRIFFIN TOMORROW

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that, after the
two leaders or their designees have been
recognized tomorrow under the stand-
ing order, the following Senators be rec-
ognized, each for not fo exceed 15
minutes and in the order stated: Sen-
ators WEICKER, PErcy, and GRIFFIN.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ORDER FOR RECOGNITION OF SEN-
ATOR MANSFIELD AND FOR CON-
SIDERATION OF PENDING BUSI-
NESS TOMORROW

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that at the con-
clusion of the remarks by the able Sen-
ator from Michigan (Mr. GrirFIN), the
distinguished majority leader, the Sen-
ator from Montana (Mr. MANSFIELD), be
recognized for not to exceed 15 minutes,
after which the Senate resume the con-
sideration of the unfinished business,
H.R. 3153.

That means that there will be no period
for the transaction of routine morning
business early tomorrow.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ORDER TO PLACE S. 5 ON THE
CALENDAR

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that the Com-
mittee on Government Operations be dis-
charged from further consideration of
the bill S. 5, which was referred to the
Committee on Government Operations
for 60 days, and that the bill be placed
on the calendar.

The PRESIDING OFFICER. Is there
objection to the request of the Senator
from West Virginia?

Mr. ALLEN. Mr. President, what was
the bill?

Mr. ROBERT C. BYRD. This is a bill
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which was introduced on January 4 by
Mr. MoxpaLe for himself and other Sen-
ators. It was reported by Mr. MONDALE
on July 18, 1973 without amendment. If
was commifted to the Committee on Gov-
ernment Operation on September 11,
1973 with instructions to report back
within 60 days by order of the Senate. I
understand that the 60 days ran out on
November 11, and that the committee
desires that this request be made since
it does not care to take any action
thereon.

The PRESIDING OFFICER. The bill
will be stated by title.

The assistant legislative clerk read as
follows:

A bill (8. 5) to promote the general welfare.

The PRESIDING OFFICER. Is there
objection to the request of the Senator
from West Virginia? The Chair hears
none, and it is so ordered.

QUORUM CALL

Mr. ROBERT C. BYRD. Mr. Presi-
dent, I suggest the absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The second assistant legislative clerk
proceeded to call the roll.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

PROGRAM

Mr. ROBERT C. BYRD. Mr. Presi-
dent, the Senate will convene at the
hour of 10 a.m. tomorrow.

After the two leaders or their desig-
nees have been recognized under the
standing order, the following Senators
will be recognized each for not to exceed
15 minutes and in the order stated:
Senators WEICKER, PERCY, GRIFFIN, and
MANSFIELD.

At the conclusion of the aforemen-
tioned orders, the Senate will resume
the consideration of the unfinished busi-
ness, HR. 3153, a bill to amend the
Social Security Aet and make certain
technical and conforming changes.

At that time the question before the
Senate will be on agreeing to amend-
ment No. 723 by the Senator from New
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York (Mr. Javrts), on which there is no
time limitation.

Yea-and-nay votes will occur on to-
morrow.

It is the hope of the leadership that on
tomorrow the Senate can complete ac-
tion on the unfinished business, the social
security bill and take up the debt limit
matter and can also dispose of the day-
light saving time bill. That means that
we will have a pretty full day.

Mr., President, I am directed by the
distinguished majority leader to indicate
the possibility of a Saturday session if we
cannot complete our business on tomor-
row. Hopefully we can complete the busi-
ness that I have outlined. Senators can,
therefore, expect several rollcalls.

Senators ought to be prepared to have
a reasonably long session tomorrow.

Mr. GRIFFIN. Mr. President, will the
distinguished majority whip yield for an
inquiry on the program?

Mr. ROBERT C. BYRD. Yes.

Mr, GRIFFIN. In so far as the debt
ceiling matter is concerned, that would
be a privileged matter and could be
brought up at any time, is that correct?

Mr. ROBERT C. BYRD. Yes, the Sen-
ator is correct. The law will expire at
midnight tomorrow, and it is hoped by
the leadership on both sides, after con-
sultations that have taken place today on
this side of the Capitol, and after having
consulted with the leadership on the
other side of the Capitol, that that mat-
ter can be resolved fairly expeditiously
tomorrow in the Senate, so that it can
go back to the House and perhaps be re-
solved there in ample time before the
law expires.

Mr. GRIFFIN. But insofar as any par-
ticular time or scheduling is concerned,
that is not determined at this point?

Mr. ROBERT C. BYRD. It has not
been determined, the Senator is correct.

ADJOURNMENT UNTIL 10 A.M.

Mr. ROBERT C. BYRD. Mr. President,
if there be no further business to come
before the Senate, I move, in accordance
with the previous order, that the Senate
stand in adjournment until 10 o’clock to-
morrow morning.

The motion was agreed to; and at 6:47
p.m. the Senate adjourned until tomor-
row, Friday, November 30, 1973, at 10
a.m,

HOUSE OF REPRESENTATIVES—Thursday, November 29, 1973

The House met at 12 o’clock noon.

Rabbi Solomon I. Berl, Young Israel
of Co-op City, Bronx, N.Y., offered the
following prayer:

O Lord, in these soul-stirring times,
we seek Thy guidance for our Nation’'s
representatives, entrusted with the
guardianship of our rights and liberties,
who dedicate themselves to directing the
affairs of our country and the strength-
ening of its ideals and way of life.

May Thy spirit dwell within them, as
they manifest abiding courage and sin-
cere faith in the cherished traditions of
our Founding Fathers, to work for free-
dom, justice, and peace.

Bless all the people of our country.
Above divisive difference of race, creed,
and social station, may we ever feel our
common humanity and our common
duties of justice and truth.

Hasten the day when the millenial
hope of universal peace will prevail
throughout the world with justice and
freedom for all. Amen.

THE JOURNAL

The SPEAKER. The Chair has ex-
amined the Journal of the last day’s pro-
ceedings and announces to the House his
approval thereof.

Without objection, the Journal stands
approved.
There was no objection.

MESSAGE FROM THE SENATE

A message from the Senate by Mr,
Arrington, one of its clerks, announced
that the Senate had passed without
amendment concurrent resolutions of
the House of the following titles:

H. Con. Res. 381. Concurrent resolution
authorizing the Clerk of the House to make
a technical correction in the enrollment of
H.R. 1284; and

H. Con. Res. 382. Concurrent resolution
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