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Food, Drug, and Cosmetic Act with respect
to dietary supplements, and for other pur-
poses; to the Committee on Interstate and
Foreign Commerce.

By Mr. PATTEN:

HR. 11491. A bill to amend the Urban
Mass Transportation Act of 1864 to permit
financial assistance to be furnished under
that act for the acquisition of certain equip-
ment which may be used incidentally for
charter or sightseeing purposes, and for
other purposes; to the Committee on Bank-
ing and Currency.

HR. 11492. A bill to amend the Public
Health Bervice Act to provide for programs
for the diagnosis and treatment of hemo-
philia; to the Committee on Interstate and
Foreign Commerce,

By Mr. EOCH (for himself and Mr.
Brasco) :

H.J. Res. 825, Joint resolution prohibiting

urban mass transportation systéems from
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raising their fares above present levels dur-

ing a 2-year period, and providing for the

payment of operating subsidies to wurban
mass transportation systems which Incur

deficits as a result of such prohibition; to

the Committee on Banking and Currency.
By Mr. POWELL of Ohio:

H.J. Res. 828. Joint resolution authoriz-
ing the President to proclaim the period
from February 17 to February 23 as Sertoma
Freedom Week, and to call upon the people
of the United States and interested groups
and organizations to observe such period
with appropriate ceremonies and activities;
to the Committee on the Judiciary.

By Mr. WHITEHURST (for himself
and Mr. DENNIS) :

H.J. Res, 827. Joint resolution proposing
an amendment to the Constitution of the
United States; to the Committee on the Ju-
diciary.

By My. FUQUA:
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H. Con. Res. 3T9. Concurrent resolution
calling for the President to curtail exports of
goods, materials, and technology to nations
that restrict the flow of oil to the United
States; to the Committee on Banking and
Currency.

By Mr, HUDNUT (for himself and Mr,
EcCKHARDT) @

H. Con. Res, 880. Concurrent resolution ex-
pressing the sense of Congress concerning
the use of chauffeur driven limousines by
the Federal Government; to the Committee
on Government Operations.

By Mr. THOMPSON of New Jersey:

H. Res. 702. Resolution to provide funds
for the Committee on the Judiclary; to the
Committee on House Administration,

By Mr. STARK:

H. Res. 703. Resolution impeaching Richard
M. Nixon, President of the United States
for high crimes and misdemeancrs; to the
Committee on the Judiciary.

SENATE—Wednesday, November 14, 1973

The Senate met at 10 am. and was
called to order by the President pro tem-
pore (Mr. EASTLAND) .

PRAYER

The Chaplain, the Reverend Edward
L. R. Elson, D.D., offered the following
prayer:

Eternal Father, amid the confusion of
our times, we pause to open our hearts
and minds to Thy presence. Give us the
wisdom to discern the spirits—whether
they be of God or of the enemy of man’s
soul. Above all other voices may we hear
Thy clear voice saying “This is the way,
walk in it.” Support the President and
the Congress in all righteous endeavors.
From troubled times make triumphant
souls and in difficult days wilt Thou pro-
duce dividends of character and grace.
Guide those whose labor makes for peace
and justice in the world. May Thy will be
done and Thy kingdom be nearer its
fulfillment because we serve Thee here.

In His name who is King of Kings and
Lord of Lords. Amen,

REPORT OF A COMMITTEE SUB-
MITTED DURING ADJOURNMENT

Under authority of the order of the
Senate of November 13, 1973, Mr. McGeE,
from the Committee on Post Office and
Civil Service, reported favorably, with-
out amendment, on November 13, 1973,
the bill (S. 2673) to insure that the com-
pensation and other emoluments at-
tached to the office of Attorney General
are those which were in effect on Janu-
ary 1, 1969, and submitted a report (No.
93-499) thereon, which was printed.

THE JOURNAL

Mr. MANSFIELD, Mr. President, I ask
unanimous consent that the reading of
the Journal of the proceedings of Tues-
day, November 13, 1973, be dispensed
with.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

MESSAGE FROM THE HOUSE

A message from the House of Repre-
sentatives by Mr. Berry, one of its read-
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ing eclerks, announced that the House
had passed without amendment the Sen-
ate bill (S. 2645) to amend Public Law
93-60 to increase the authorization for
appropriations to the Atomic Energy
Commission in accordance with section
261 of the Atomic Energy Act of 1954,
as amended, and for other purposes.

The message also announced that the
House had agreed to the report of the
committee of conference on the dis-
agreeing votes of the two Houses on the
amendments of the House to the bill (S.
1570) to authorize the President of the
United States to allocate crude oil and
refined petroleum products to deal with
existing or imminent shortages and dis-
locations in the national distribution
system which jeopardize the public
health, safety, or welfare; to provide for
the delegation of authority to the Secre-
tary of the Interior; and for other pur-
DPOSes.

The message further announced that
the House had agreed to the report of
the committee of conference on the dis-
agreeing votes of the two Houses on the
amendments of the Senate to the bill
(H.R. 8916) making appropriations for
the Departments of State, Justice, and
Commerce, the judiciary, and related
agencies for the fiscal year ending June
30, 1974, and for other purposes; that
the House had receded from its disagree-
ment to the amendments of the Senate
numbered 24, 26, 27, 39, and 50 to the
bill and concurred therein; and that the
House had receded from its disagree-
ment to the amendments of the Senate
numbered 30, 37, and 46, and concurred
therein severally with an amendment
in which it requests the concurrence of
the Senate.

The message also announced that the
House had disagreed to the amendment
of the Senate to the bill (H.R. 5874) to
establish a Federal Financing Bank, to
provide for ecoordinated and more
efficient financing of Federal and feder-
ally assisted borrowings from the public,
and for other purposes, agreed to the
conference requested by the Senate on
the disagreeing votes of the two Houses
thereon, and that Mr. ULrman, Mr.
Burge of Massachusetts, Mrs. GRrIF=-
FITHS, Mr. ScENEEBELI, and Mr. COLLIER

were appointed managers of the confer-
ence on the part of the House.

The message further announced that
the House had agreed to the concurrent
resolution (H. Con. Res. 378) providing
for an adjournment of the House from
November 15 to November 26, 1973, in
which it requests the concurrence of the
Senate.

The message also informed the Senate
that pursuant to the provisions of section
9(b), Public Law 89-209, as amended by
section 2(a) (8), Public Law 93-133, the
Speaker appointed Mrs. GrAsso a mem-
ber of the Federal Council on the Arts
and Humanities.

ENROLLED BILLS SIGNED

The message also announced that the
Speaker had affixed his signature to the
following enrolled bills:

8. 1081. An act to amend section 28 of the
Mineral Leasing Act of 1920, and to authorize
a trans-Alaska oil pipeline, and for other
purposes; and

S. 2645. An act to amend Public Law 93-60
to increase the authorization for appropria-
tlons to the Atomic Energy Commission in
accordance with section 261 of the Atomic
Energy Act of 1054, as amended, and for
other purposes.

The enrolled bills were subsequently
signed by the President pro tempore.

COMMITTEE MEETINGS DURING
SENATE SESSION

Mr. MANSFIELD, Mr. President, I ask
unanimous consent that all committees
may be authorized to meet during the
session of the Senate today.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

PROVIDING FOR THE CONVEY-
ANCE OF CERTAIN LANDS TO
THE STATE OF LOUISIANA
Mr. MANSFIELD, Mr. President, I ask

the Chair to lay before the Senate a

message from the House of Representa-

tives on H.R. 9295.

The PRESIDENT pro tempore laid
before the Senate HR. 9295 which was
read by title as follows:
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H.R. 9295, an act to provide for the con-
veyance of certaln lands of the United States
to the State of Louisiana for the use of
Louislana State University.

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that the bill be con-
sidered as having been read twice by its
title and that the Senate proceed to its
immediate consideration. It is identical
to S. 2477 which the Senate passed on
yesterday.

The PRESIDENT pro tempore. Is
there objection to the request of the
Senator from Montana?

There being no objection, the hill, HR.
9295, was considered, read the third
time, and passed.

Mr, MANSFIELD. Mr, President, I ask
unanimous consent that the passage yes-
terday of S. 2477 be reconsidered and
that the bill be indefinitely postponed.

The PRESIDENT pro tempore. With-
out objection, it is so0 ordered.

ORDER OF BUSINESS

Mr. MANSFIELD. Mr. President, if the
distinguished Republican leader would
not mind, I should like to yield to him
at this time if he has any remarks to
make.

THE WHITE HOUSE TAPE OF
MARCH 21

Mr. HUGH SCOTT. Mr. President, I
just want to say briefly, for clarification
of the record, there has been so much
talk about the tapes that one of the facts
that should be more widely known, I
think, is that it is a reasonable conclusion
the tape of March 21 will show Mr. Dean
made some reference—and I do not know
his exact words because I have not heard
the tape—Mr. Dean made some reference
to the President along the lines of “This
is the first time I have told you about
these things,” and that after a summa-
tion of some very deplorable behavior,
the President expressed shock and
dismay.

If that is borne out in the hearing
before Judge Sirica—and I hope later
publication—it will also make false the
statement by Mr. Dean that he had
spoken to the President earlier on this
matter, in the previous September and
on March 13.

I make this statement simply because
I believe it is impossible or very hard to
have much notice given to it. It is prob-
ably the crucial point in all the discus-
sions of Watergate. That is my judgment,
my best information, about what will
appear. I make the statement again for
that reason.

I hope the proceedings on the rele-
vancy of the tapes and of the material
which can be submitted to the grand jury
will be acted upon promptly by the
Federal district court. I have great re-
spect for the judge of that court. I believe
he would be eager to expedite these pro-
ceedings. I know it is in the interest of
the country that they be expedited so
that the truth can be made available not
only to the grand jury, but also to the
American people as soon as possible—
and the sooner the better.
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COMPENSATION AND OTHER EMOL-
UMENTS ATTACHED TO THE
OFFICE OF ATTORNEY GENERAL

Mr. MANSFIELD. Mr. President, I
ask unanimous consent that the Senate
proceed to the consideration of Calen-
dar No. 474, S. 2673.

The PRESIDENT pro tempore. The
bill will be stated by title.

The assistant legislative clerk read as
follows:

A bill (S. 2673) to insure that the com-
pensation and other emoluments attached
to the Office of Attorney General are those
which were in effect on January 1, 1969.

The PRESIDENT pro tempore. Is
there objection to the present considera-
tion of the bill?

There being no objection, the Senate
proceeded to consider the bill.

Mr. MANSFIELD. Mr. President, I
take it that the assistant majority leader
is going to exercise the use of the 15
minutes which the Senate granted to
him yesterday. If that is not sufficient
time, I should like permission to transfer
my 15 minutes to the distinguished Sen-
ator from West Virginia.

Mr. ROBERT C. BYRD. Mr. Presi-
dent, I thank the distinguished majority
leader. I ask unanimous consent that I
now be recognized under the order, with-
out prejudice to the distinguished Sena-
tor from Michigan (Mr. GRIFFIN), who
also has an order.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

Mr. ROBERT C. BYRD. Mr. Presi-
dent, I ask unanimous consent that S.
2673 be referred to the Committee on
the Judiciary with instructions that the
bill be reported back to the Senate not
later than the hour of midnight on
Tuesday next, and without amendments.

Mr. HUGH SCOTT. I have no objec-
tion,

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

Mr. ROBERT C. BYRD. I thank the
distinguished Republican leader.

ANALYSIS OF THE EFFICACY OF
REMEDIAL LEGISLATION TO RE-
MOVE AN OFFICE HOLDING DIS-
QUALFICATION IMPOSED BY
ARTICLE I, SECTION 6, CLAUSE
2 OF THE CONSTITUTION

Mr. ROBERT C, BYRD. Mr. President,
the nomination of Senator WiLLiam
SaxBE to the Office of Attorney General
has raised a question whether he is eli-
gible for appointment under article I,
section 6, clause 2 of the Constitution.
That provision states:

No Senator or Representative shall, during
the time for which he was elected, be ap-
pointed to any civil office under the author«
ity of the United States, which shall have
been created, or the emoluments whereof
shall have been Increased during such
time; ... .

The background of the situation is as
follows: Under Public Law 90-206, 2
U.S.C. 351, et seq., approved Decem-
ber 16, 1967, Congress established the
Commission on Ezxecutive, Legislative,
and Judicial Salaries. The Commission
is required to make recommendations to
the President, at 4-year intervals, on the
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rates of pay for Senators, Representa-
tives, Federal judges, Cabinet officers and
other executive, legislative, and judicial
officials. The law requires that the Presi-
dent, in the budget next submitted by
him after receipt of a report of the Com-
mission, set forth his recommendations
with respect to the exact rates of pay he
deems advisable for those offices and po-
sions covered by the law. The President’s
recommendations become effective 30
days following transmittal of the budget,
unless in the meantime other rates have
been enacted by law or at least one House
of Congress has enacted Ilegislation
which specifically disapproves of all or a
part of the recommendations.

Pursuant to section 225(h) of the act,
2 US. Code section 359(h), President
Nixon transmitted to the Congress on
January 15, 1969, recommendations
which, inter alia, proposed raising the
salary of the Attorney General from
$35,000 to $60,000 per year. On Febru-
ary 4, 1969, the Senate debated Senate
Resolution 82, which would disapprove
the Presidential “ecommendation. The
resolution was defeated, with Senator
Saxee, whose term began on January 4,
1969, voting with the majority; ConGRrRES-
s1oNAL REecorp, volume 115, part 2, page
2716. The pay raises became effective
shortly thereafter.

It seems clear to me from the above
that, under the present circumstances,
any Senator who was elected or reelect-
ed in 1968 is ineligible for appeintment
as Attorney General until the end of his
term on January 3, 1975, since it is
an office the compensation of which has
been increased during that 6-year term
in office. However, on November 5, 1973,
the House and Senate received from the
Acting Attorney General a draft of pro-
posed legislation which would roll back
the compensation and other emoluments
of the Attorney General to what they
were on January 1, 1969, prior to the
raise." Daily CONGRESSIONAL RECORD, No-
vember 5, 1973, page 35884.

The question squarely put then is
whether the constitutional disqualifica-
tion, once applicable, may be rendered
inoperative or satisfied thereafter by re-
medial legislation. Analysis of the origins
of the constitutional provision, and
subsequent precedents, leads to consid-
erable doubt that, once the constitution-
al condition exists, that is, an increase in
the compensation of an office, Members
of Congress may be appointed to the of-
fice for the remainder of their term and
that the prohibition may be lifted for
the benefit of a potential appointee by a
subsequent legislative act nullifying
the disqualifying condition.

CONSTITUTIONAL DEBATES OF 1787

A review of the Philadelphia debates
concerning the emoluments clause re-
veals almost universal agreement as to
the general purpose underlying it, to wit,
that some protection was necessary

' The proposed legislation would provide:
“That the compensation and other emolu-
ments attached to the Office of Attorney
Genenral shall be those which were in ef-
fect on January 1, 1969, notwithstanding the
provisions of the Salary Recommendations
for 1969 Increases transmitted to the Con-
gress on Jan, 15, 1969,
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against possible corruption of members
of the legislature resulting from the lure
of civil office. The framers saw two po-
tential sources of evil: first, that legis-
lators might view their election to the
Congress as a stepping stone to some Iu-
crative public office and utilize their posi-
tions in the legislature as a means of
creating or increasing the compensation
of such sought-after offices; and, second,
that an unscrupulous executive might
use the enticement of public office to in-
fluence members of the legislature. Al-
though there was general agreement on
the underlying potential evil, there was
a divergence of opinion as to how best
to express the disqualification necessary
to effect the prohibition. Significant here
is that the few statements against impos-
ing any disqualification apparently were
not based on the belief that the appre-
hended evil was unwarranted or irra-
tional. Rather it was founded on the view
that the legislature would attract the
best men in the Nation and it would be
unwise to make ineligible for public office
the most able men in the Republic. The
prohibition, therefore, actually repre-
sents a compromise in an area in which
there was agreement both as to the evil
to be contained and on disqualification
as the method of containment, but dis-
agreement as to the duration of the dis-
qualification. The evolution of the clause
during the course of the convention il-
lustrates these points.®

First mention of the prohibition ap-
pears in Randolph’s resolutions—Vir-
ginia plan—of May 9, Nos. 4 and 5 of
which would have rendered members of
both houses “to be ineligible to any office
established by a particular State, or un-
der the authority of the United States,
except those peculiarly belonging to the
functions of—each branch—during the
term of service, and for the space of—
unspecified years—after its expiration.”
Farrand, volume 1, pages 20-21. On June
12 the period of ineligibility was fixed at
1 year after expiration of membcrs' term
of office. Farrand, volume 1, pages 217T;
228-229. Thereafter, several attempts to
remove the disqualification clause in its
entirety, or to modify it, were defeated.
Farrand, volume 1, pages 375-377, 379-
382, 386-390, 391-394. The leading advo-
cate for modification was Madison. On
June 22 and 23 he proposed that disqual-
ification attach only where an office was
created or the compensation of an old
office was increased. Essentially, pro-
-ponents of total disqualification resisted
modification out of fear that a lesser
restriction would be too easy to evade.
On July 26 the following language was
referred to the Committee on Detail:

That the Members of the [first and] second
branch of the Legislature of the United
States ought to be ineligible to, and incapa-
ble of holding, any office under the authority
of the United States (except those pecullarly
belonging to the functions of the [first and]
second branch) during the term for which

they are elected, and for one year thereafter.
(Farrand, vol. 2, pp. 129-130).

On August 6 the Committee on Detail
reported out the provision, then em-
bodied in article I, section 9, as follows:

2 All page references to the debates are from
Farrand, “The Records of the Federal Con-

vention of 1787,” 4 vols.
Press, 1966) .

(Yale University
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The members of each House shall be in-
eligible to, and incapable of holding, any
office under the authority of the United
States during the time for which they shall
respectively be elected; and the Members of
the Senate shall be ineligible to, and incapa~-
ble of holding, any such office for one year
afterwards. (Farrand, vol. 2, p. 180).

At that point, then, the only change
found necessary by the committee was to
eliminate the additional 1-year disability
for House members. The discrimination
against the Senate would appear to relate
to the key role given it in the nomination
and confirmation process.

On September 3 the final debate on the
provision took place. The language
agreed to is similar to that ultimately
adopted. Farrand, volume 2, pages 489-
492, The debate appears as follows:

Mr. Pinkney moved to postpone the Re-
port of the Committee of Eleven (see Sept.
1) in order to take up the following,

“The members of each House shall be
incapable of holding any office under the
U— 8— for which they or any other for
thelr benefit, receive any salary, fees or
emoluments of any kind, and the accept-
ance of such office shall vacate their seats
respectively.” He was strenuously opposed
to an ineligibility of members to office, and
therefore wished to restrain the proposition
to a mere incompatibility. He considered the
eligibility of members of the Legislature to
the honorable offices of Government, as re-
sembling the policy of the Romans, in mak-
ing the temple of virtue the road to the
temple of fame.

On this question

N. H. no. Mas. no. Ct no— N— J. no. Pa ay.
Md. no Va, no N.C ay SC—no Geo. no.
[Ayes—2; noes—8.]

Mr. King moved to Iinsert the word
“created"” before the word "during” in the
Report of the Committee. This he said
would exclude the members of the first
Legislature under the Constitution, as most
of the Offices wd. then be created.

Mr. Willlamson 2ded. the motion® He did
not see why members of the Legislature
should be ineligible to vacancies happening
during the term of their election

Mr. Sherman was for entirely Incapacitat-
ing members of the Legislature. He thought
their eligibility to offices would give too
much Influence to the Executive. He said the
incapacity ought at least to be extended to
cases where salaries should be increased, as
well as created, during the term of the mem-
ber. He mentioned also the expedient by
which the restriction could be evaded to
wit: an existing officer might be translated
to an office created, and a member of the
Legislature be then put into the office
vacated.

Mr, Govr. Morris contended that the eligl-
bility of members to office wd. lessen the
influence of the Executive. If they cannot
be appointed themselves, the Executive will
appoint their relations & friends, retaining
the service & votes of the members for his
purposes in the Legislature. Whereas the
appointment of the members deprives him
of such an advantage.

Mr. Gerry though the eligibility of mem-
bers would have the effect of opening bat-
terles agst. good officers, in order to drive
them out & make way for members of the
Legislature, a

Mr. Gorham was In favor of the amend-
ment. Without it we go further than has
been done in any of the States, or indeed any
other Country. The experience of the State
Governments where there was no such Ineli-
glibility, proved that it was not necessary; on
the contrary that the eligibility was among
the inducements for fit men to enter into
the Legislative service.

Mr. Randolph was inflexibly fixed against
inviting men into the Legisleture by the
prospect of being appointed to offices.
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Mr. Baldwin remarked that the example of
the Btates was not applicable. The Legisla-
tures there are so numercus that an exclu-
sion of their members would not leave proper
men for offices. The case would be otherwise
in the General Government.

Col. Mason. Instead of excluding merit,
the ineligibility will keep out corruption, by
excluding office-hunters.

Mr. Wilson considered the exclusion of
members of the Legislature as increasing the
influence of the Executive as observed by
Mr Govr Morris at the same time that it
would diminish, the general energy of the
Government. He said that the legal disquali-
fication for office would be odious to those
who did not wish for office, but did not wish
either to be marked by so degrading a dis-
tinction—

Mr. Pinkney. The first Legislature will be
composed of the ablest men to be found. The
States will select such to put the Govern-
ment into operation. Should the Report of
the Committee or even the amendment be
agreed to, The great offices, even those of the
Judiciary Deparment which are to continue
for life, must be filled whilst those most
capable of filling them will be under a dis-
qualification

On the question on Mr. King's motion

N— H. ay. Mas. ay— Ct. no. N. J. no, Pa.
ay. Md. no. Va. ay N— C. ay. 85— C. no. Geo—
no. [Ayes — §; noes — §]

The amendment being thus lost by the
equal division of the States, Mr. Williamson
moved to insert the words “created or the
emoluments whereof shall have teen in-
creased” before the word “during” in the Re-
port of the Committee

Mr. King 2ded. the motion. &

On the questwn

N— H— ay— Mas— ay— Ct. no. N— J. no.
Pa. ay. Md. no. Va. ay. N— C. ay. 8. C. no.
Geo— divided. [Ayes — 5; noes — 4; di-
vided — 1.}

The last clause rendering a Seat in the
Legislature & an office Incompatible was
agreed to nem: con:

The Report as amended & agreed to is as
follows.

“The members of each House shall be in-
eligible to any Civil office under the author-
ity of the U. States, cerated, or the emolu-
ments whereof shall have been increased dur-
ing the time for which they shall respectively
be elected — And no person holding any office
under the U. S. shall be a member of either
House during his continuance in office.”

Adjourned

The ultimate version of the clause
represents a victory for the view of Madi-
son, who had led a number of previous
attempts to amend the provision in a
like manner. His remarks are therefore
important to an overall understanding of
the scope of the prohibition and demon-
strate that the compromise he sought
to effect was designed to pinpoint cer-
tain potential major abuses for absclute
prohibition while maintaining encour-
agement for legislative service. Follow~
ing are excerpts from the June 23
debates:

Mr. M(adison) renewed his motion yester-
day made & waved to render the b of
the 1st. branch “ineligible during thelr term
of service, & for one year after—to such
offices only as should be established, of the
emoluments thereof, augmented by the
Legislature of the U. States during the time
of their being members.” He supposed that
the unnecessary creation of offices, and in-
crease of salaries, were the evils most ex-
perienced, & that if the door was shut agst.
them, it might properly be left open for the
appointt. of members to other offices as an
encouragmt. to the Legislative service.
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Mr. Alex: Martin seconded the motion.

(Mr. Butler. The amendt. does not go far
eno' & wd. be easily evaded)

Mr. Rutlidge, was for preserving the Leg-
islature as pure as possible, by shutting the
door against appointments of its own mem-
bers to offices, which was one source of its
corruption.

Mr. Mason. The motion of (my colleague)
is but a partial remedy for evil. He appealed
to (him) as a witness of the shameful par-
tiality of the Legislature of Virginia to its
own members. He enlarged on the abuses &
corruption in the British Parliament, con-
nected with the appointment of its members.
He cd. not suppose that a sufficient number
of Citizens could not be found who would
be ready, without the Inducement of eligi-
bility to offices, to undertake the Legislative
service. Genius & virtue it may be said, ought
to be encouraged. Genius, for aught he knew,
might, but that virtue should be encouraged
by such a species of venality, was an idea,
that at least had the merit of being new.

Mr. Eing remarked that we were refining
too much in this business; and that the idea
of preventing intrigue and solicitation of
offices was chimerical. You say that no mem-
ber shall himself be eligible to any office. Will
this restrain him from avalling himself of
the same means which would gain appoint-
ments for himself, to gain them for his son,
his brother, or any other object of his par-
tiality. We were losing therefore the ad-
vantages on one side, without avoiding the
evlls on the other.

Mr. Wilson su the motlon, The
proper cure he said for corruption in the Leg-
islature was to take from it the power of ap-
pointing to offices. One branch of corruption
would indeed remain, that of creating un-
nec offices, or granting unnecessary

salaries, and for that the amendment would
be a proper remedy. He animadverted on the
impropriety of stigmatizing with the name
of venality the laudable ambition of rising

into the honorable offices of the Government;
an ambition most likely to be felt in the early
& most incorrupt period of life, & which all
wise & free Govts. had deemed it sound
policy, to cherish, not to check. The mem-
bers of the Logislature have perhaps the
hardest & least profitable task of any who
engage in the service of the state. Ought
this merit to be made a disqualification?

Mr. Sherman, obsarved that the motion did
not go far enough. It might be evaded by the
creation of a new office, the translation to it
of a person from another office, and the ap-
pointment of A member of the Legislature to
the lattzr. A new Embassy might be estab-
lished to a new court & an ambassador taken
from another, in order to create a vacancy for
a favorite member, He admitted that incon-
veniencies lay on both sides. He hoped there
wd. be sufficlent inducements to the public
service without resorting to the prospect of
desireable offices, and on the whole was
rather agst. the motion of Mr. Madison.

Mr. Gerry thought there was great weight
in the objection of Mr, Sherman. He added
aL another objection agst. admitting the eli-
gibility of members In any case that it would
produce intrigues of ambitious men for dis-
placing proper officers, in order to create
vacancies for thems:zlves. In answer to Mr.,
King he observed that although members, if
disqualified themselves might still intrigue
& cabal for their sons, brothers &c, yet as
their own interest would be dearer to them,
than those of their nearest connections, it
might be expected they would go greater
lengths to promote it.

Mr. Madison had been led to this motion
as a middle ground between an eligitbility in
all cases, and an absolute disgualification.
He admitted the probable abuses of an eligl-
bility of the members, to offices, particularly
within the gift of the Leglslature., He had
witnessed the partiality of such bodies to
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their own members, as had been remarked
of the Virginia assembly by (his colleague)
{Col. Mason). He appealed however to (him)
in turn to vouch another fact not less no-
torlous in Virginia, that the backwardness of
the best citizens to engage in the legislative
service gave but too great success to unfit
characters. The gquestion was not to be
viewed on one side only. The advantages &
disadvantages on both ought to be fairly
compared. The objects to be aimed at were
to fill all offices with the fittest—characters,
& to draw the wisest & most worthy citizens
into the Legislative service. If on one hand,
public bodies were partial to their own
members; on the other they were as apt to
be misled by taking characters on report, or
the authority of patrons and dependents. All
who had been concerned in the appointment
of strangers on these recommendations must
be sensible of this truth. Nor wd. the par-
tialities of such Bodles be obviated by dis-
qualifying their own members. Candidates
for office would hover round the seat of Govt.
or be found among the residents there, and
practise all the means of courting the favor
of the members. A great proportion of the
appointments made by the States were evi-
dently brought about in this way. In the gen-
eral Govt. the evil must be still greater, the
characters of distant states, being much less
known (throughout the U. States) than those
of the distant parts of the same State. The
elections by Congress had generally turned
on men living at the seat of (the fedl) Govt'
or in its neighbourhood.—As to the next ob-
ject, the impulse to the Legislative service,
was evinced by experlence to be in general too
feeble with those best qualified for it. This
inconveniency wd. also be more felt in the
Natl. Govt. than in the State Govts as the
sacrifices reqd. from the distant members wd.
be much greater, and the pecuniary provi-
slons, probably, more disproportiate. It wd.
therefore be impolitic to add fresh objections
to the (Legislative) service by an absolute
disgualification of its members. The point
in question was whether this would be an
objection with the most capable citizens,
Arguing from experlence he concluded that
it would. The Legislature of Virga would
probably have been without many of its best
members, if in that situation, they had been
ineligible to Congs. to the Govt. & other hon-
orable offices of the State.

(Mr. Butler thought Characters fit for
office wd. never be unknown.)

Col. Mason. If the members of the Legis-
lature are disqualified, still the honors of
the State will induce those who aspire to
them, to enter that service, as the field in
which they can best display & improve their
talents, & lay the train for their subsequent
advancement.

(Mr. Jenifer remarked that In Maryland,
the Senators chosen for five years, cd. hold
no other office & that this circumstance
galned them the greatest confildence of the
people.)”

On the question for agreeing to the motion
of Mr. Madison. Massts. divd. Ct. ay. N. Y. no.
N. J. ay. Pa. no. Del. no. Md. no. Va. no.
N. C. no. 8. C. no. Geo. no. [Ayes—2; noes—8;
divided—1.]

Mr., Sherman movd. to insert the words
“and incapable of holding” after the words
“eligible to offices” wch. was agreed to with-
out opposition,

The word “established"” & the words “Natl
Govt." were struck out of Resolution 3d;

Mr. Spaight called for a division of the
question, in consequence of which it was so
put, as that it turned in the first member
of it, “on the ineligibility of the members
during the term jor which they were
elected”—whereon the States were, Massls,
divd. Ct. ay. N. Y. ay. N. J. ay. Pa. no. Del.
ay. Md. ay. Va. ay. N. C. ay. S. C. ay. Geo. no.

[Ayes—8; noes—2; divided—1.]

On the 2d. member of the sentence ex-
tending Ineligibility of members to one year
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after the term for which they were elected
(Col. Mason thought this essentlal to guard
agst—evasions by resignations, and stipula-
tions for office to be fulfilled at the expira-
tion of the legislative term. Mr. Gerry had
known such a case. Mr. Hamilton. Evasions
cd. not be prevented < as by proxles—by
friends holding for a year, and them opening
the way &c. Mr. Rutlidge admitted the possi-
bility of evasions but was for controuling
them as possible.)” Mas. no. Ct. no. N.Y,
ay. N. J. no. Pa. divd. Del. ay, (Mard. ay.)
Va. (no)" N. C. no. 8. C. ay. Geo. no.

[Ayes—4; noes—=6; divided—1.)

Mr. Madison. My wish is that the national
legislature be as uncorrupt as possible. I be-
lieve all public bodles are inclined, from
various motives, to support its members; but
it is not always done from the base motives
of venality. Friendship, and a knowledgZe of
the abilities of those with whom they associ-
ate, may produce it. If you bar the door
against such attachments, you deprive the
government of its greatest strength and sup-
port. Can you always rely on the patriotism
of the members? If this be the only induce-
ment, you will find a great indifferency In
filling your legislative body. If we expect to
call forth useful characters, we must hold
out allurements; nor can any great incon-
veniency arise from such Inducements. The
legislative body must be the road to public
honor; and the advantage will be greater to
adopt my motion, than any possible incon-
venlence.

In summary, it may be fairly con-
cluded from the course of the debates
that it was the concensus of the framers
that some prohibition had to be placed
on the eligibility of Members of Congress
for executive office in order to guard
against the possibility of office seeking
and executive influence; and that the
compromise ultimately reached was
based primarily on a fear that a total
disqualification during a term of office
and for 1 year thereafter would mate-
rially affect the supply of able men avail-
able to move to executive positions and
also the ability of the Legislature to at-
tract capable persons to run for office
in the first place.

It seems apparent that the prohibition
finally agreed to was meant to be abso-
lute. Nothing has been discovered in the
debates which leads to a contrary con-
clusion; and the remarks as to its po-
tential for easy evasion through indirect
means lends weight to the view that at
least the minimum sought to be accom-
plished by the ultimate compromise was
to prevent a direct and blatant grant of
legislative or executive favor. Stated
differently, the price of the compromise,
which was sought to insure the avail-
ability of high caliber talent to the exec-
utive, was the possibility of indirect
evasion. The alternatives were a com-
plete bar on officeholding during a
Member's tenure, thereby cutting off a
source of talent, or no bar at all, which
would leave open the door to the per-
ceived evil. The latter alternative does
not appear to have been seriously con-
sidered.

‘Thus, the nature of the compromise ef-
fected at the convention—that is, the
fact that the prohibition was scaled down
from an absolute disqualification during
tenure plus 1 year tp a disqualification
upon the occurrence of certain alterna-
tive conditions, and the fact that it was
not a compromise vis-a-vis a proposal for
no bar at all—the nature of the evil
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sought to be remedied, and the clear and
certain terms of the provision, point
strongly toward the conclusion that the
disqualification of a member was meant
to be absolute during his term of service
upon the happening of either condition.
Contemporary commentaries and sub-
sequent legal opinions appear to support
this view.

POST-CONVENTION COMMENTARIES

For comments of both Madison and
Hamilton in their papers supporting the
adoption of the Constitution tend to sup-
port both the purpose and scope of arti-
cle I, section 6, clause 2 as adduced above.

In Federalist Paper No. 55, Madison
sought to meet the argument that the
proposed House of Representatives had
too few Members to be entrusted with
the great powers granted it. In rebutting
the contention Madison commented on
the emoluments clause as follows:

Is the danger apprehended from the other
branches of the federal government? But
where are the means to be found by the
President, or the Senate, or both? Their
emoluments of office it is to be presumed,
will not, and without a previous corruption
of the House of Representatives cannot,
more than suffice for very different purposes;
their private fortunes, as they must all be
American citizens, cannot possibly be
sources of danger. The only means, then,
which they can possess, will be in the dis-
pensation of appointments. Is it here that
suspicion rests her charge? Sometimes we
are told that this fund of corruption is to be
exhausted by the President in subdulng the
virtue of the Senate. Now, the fidelity of the
other House i to be the victim. The im-
probability of such a mercenary, and per-
fidlous combination of the several mem-
bers of government, standing on as dif-
ferent foundations as republican principles
will well admit, and at the same time ac-
countable to the soclety over which they are
placed, ought alone to quiet this appre-
hension. But, fortunately the Constitution
has provided a full further safeguard. The
members of the Congress are rendered
ineligible to any civil offices that may be
created, or of which the emoluments may
be increased, during the term of their
election. No offices therefore can be dealt
out to the existing members but such as may
become vacant by ordinary casualties; and
to suppose that these would be sufficient to
purchase the guardians of the people, selected
by the people themselves, is to renounce
every rule by which events ought to be
calculated, and to substitute an indiscrimi-
nate and unbounded jealousy, with which all
reasoning must be vain. The sincere friends
of liberty who give themselves up to the
extravagancles of this passion are not aware
of the injury they do their own cause. As
there is a degree of depravity in mankind
which requires a certain degree of circum-
spection and distrust, so there are other
qualities in human nature which justify a
certain portion of esteem and confidence.
Republican government presupposes the
existence of these qualities in a higher de-
gree than any other form. Were the pictures
which have been drawn by the political
jealously of some among us faithful like-
nesses of the human character, the inference
would be that there is not sufficient virtue
among men for self-government; and that
nothing less than the chains of despotism
can restraln them {rom destroying and
devouring one another.

In Federalist No. 76, Hamilton defend-
ed the integrity of the Senate in the
nomination and confirmation process
from speculation that undue influence
would be brought to bear on the body
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by the President. His defense rested, in
part, on the disqualification clause:

To this reasoning it has been objected
that the President, by the influence of the
power of nomination, may secure the com-
pliance of the Senate to his views. The
supposition of universal venality in human
nature is little less an error in political
reasoning than the supposition of universal
rectitude. The institution of delegated power
implies that there is a portion of virtue and
honor among mankind, which may be a rea-
sonable foundation of confidence. And ex-
perience justifies the theory. It has been
found to exist in the most corrupt periods of
the most corrupt governments. The venality
of the British House of Commons has been
long a topic of accusation against that body
in the country to which they belong, as well
as in this; and it cannot be doubted that
the charge 1s, to a considerable extent, well
founded. But it is as little to be doubted that
there is always a large proportion of the body
which consists of independent and public-
spirited men who have an influersial weight
in the councils of the nation. Hence it is (the
present reign not excepted) that the sense
of that body is often seen to control the in-
clinations of the monarch, both with regard
to men and to measures, Though it might
therefore be allowable to suppose that the
executive might occasionally influence some
individuals in the Senate, yet the supposition
that he could in general purchase the in-
tegrity of the whole body would be forced
and improbable. A man disposed to view hu-
man nature as it is, without either flattering
its virtues or exaggerating its vices, will see
sufficient group of confidence in the probity
of the Senate to rest satisfied, not only that
it will be impracticable to the executive to
corrupt or seduce a majority of its Members,
but that the necessity of iis co-operation
in the business of appointments will be a
considerable and salutary restraint upon the
conduct of that magistrate. Nor is the in-
tegrity of the Benate the only reliance. The
Constitution has provided some important
guards against the danger of executive in-
fluence upon the legislative body. It declares
that “No senator or representative shall, dur-
ing the time for which he was elected, be
appointed to any civil office under the United
States, which shall have been created, or
the emoluments whereof shall have been in-
creased, during such time; and no person
holding any office under the United States
shall be a member of either house during his
continuance in office.”

In both of the quoted references the
implication is that executive influence
in the form of offers of civil office, or an
enriched office, would not be effective
during the term of individual members.

Similar confirmation of the purpose
and scope of the provision is to be found
in Joseph's Story’s Commentaries on the
Constitution of the United States (Da
Capo Press Reprint Edition, 1970):

§ 864. The next clause regards the dis-
qualifications of members of congress; and
is as follows: “No senator or representative
ghall, during the time, for which he was
elected, be appointed to any civil office un-
der the authority of the United States,
which shall have been created, or the emol-
uments whereof shall have been increased,
during such time. And no person, holding
any office under the United States, shall be
a member of either house of congress during
his continuance in office.” This clause does
not appear to meet with any opposition in
the convention, as to the propriety of some
provision on the subject, the principal ques-
tion being, as to the best mode of expressing
the disqualifications.® It has been deemed
by one commentator an admirable provision
against venality, though not perhaps suf-
ficiently guarded to prevent evasion? And
it has been elaborately vindicated by an-
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other with uncommon earnestness.t The rea-
sons for excluding persons from offices, who
have been concerned in creating them, or
increasing their emoluments, are to take
away, as far as possible, any improper bias
in the vote of the representative, and to
sgcure to the constituents some solemn
pledge of his disinterestedness. The actual
provision, however, does not go to the ex-
tent of the principle; for his appointment is
restricted only “during the time, for which
he was elected;" thus leaving in full force
every influence upon his mind, if the period
of his election is short, or the duration of
it is approaching its natural termination.
It has sometimes been matter of regret, that
the disqualification had not been made co-
extensive with the supposed mischief; and
thus have for ever excluded members from
the possession of offices created, or rendered
more lucrative by themselves.! Perhaps there
is quite as much wisdom in leaving the pro-
vision, where it now is.

§ 866. It is not easy, by any constitutional
or legislative enactments, to shut out all, or
even many of the avenues of undue or cor-
rupt influence upon the human mind. The
great securities for soclety—those, on which
it must for ever rest in a free government—
are responsibility to the people through
elections, and personal character, and purity
of principle. Where these are wanting, there
never can be any solid confidence, or any
deep sense of duty. Where these exist, they
become a sufficient guaranty against all sin-
ister influences, as well as all gross offences.
It has been remarked with equal profound-
ness and sagacity, that, as there is a degree
of depravity in mankind, which requires a
certain degree of circumspection and dis-
trust; so there are other gualities in human
nature, which justify a certain portion of
esteem and confidence. Republican govern-
ment presupposes the existence of these gqual-
ities in a higher form, than any other.: It
might well be deemed harsh to disqualify an
individual from any office, clearly required
by the exigencies of the country, simply be-
cause he had done his duty?® And, on the
other hand, the disqualification might op-
erate upon many persons, who might find
their way into the national councils, as a
strong inducement to postpone the creation
of necessary offices, lest they should become
victims of their high discharge of duty. The
chances of receiving an appointment to a
new office are not so many, or so enticing,
as to bewilder many minds; and if they
are, the aberrations from duty are so easily
traced, that they rarely, or never escape the
public reproaches. And if influence is to be
exerted by the executive for improper pur-
poses, it will be quite as easy, and in its
operation less seen, and less suspected, to give
the stipulated patronage In another form,
either of office, or of profitable employment,
already existing. And even a general dis-
qualification might be evaded by suffering
the like patronage silently to fall into the
hands of a confidential friends, or a favourite
child or relative. A dishonourable traffic in
votes, if it should ever become the engine
of party or of power in our country, would
never be restrained by the slight network of
any constitutional provisions of this sort. It
would seek, and it would find its due rewards
in the general patronage of the government,
or in the possession of the offices conferred
by the people, which would bring emolument,
as well as influence, and secure power by
gratifying favourites. The history of our
state governments (to go no farther) will
secarcely be thought by any ingenuous mind
to afford any proofs, that the absence of such
a disgualification has renedered state legis-
lation less pure, or less intelligent; or, that
the existence of such a disqualification would
have retarded one rash measure, or intro-
duced one salutary scruple into the elements
of popular or party strife. History, which
teaches us by examples, establishes the truth
beyond all reasonable gquestion, that genu-
ine patriotism is too lofty in its honour, and
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too enlightened in its object, to need such
checks; and that weakness and vice, the
turbulence of faction, and the meanness of
avarice, are easily bought, notwithstanding
all the efforts to fetter, or ensnare them.

At the risk of belaboring the point, it
should be emphasized that one of Story's
criticisms of the prohibition is that it
did not go far enough in simply restrict-
ing a Member from appointment to civil
office during his term of office. Signifi-
cantly, this left “in full force every in-
fluence upon his mind if the period of
his election is short, or the duration of
it is approaching its natural termina-
tion,” thus implying that if evasions were
to take place they would have to take
effect after a Member's term expired.
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SUBSEQUENT LEGAL OPINIONS AND AUTHORITIES

No Federal court has passed upon scope
of the inhibition of article I, section 6,
clause 2. The question was raised in a
court suit emanating from the appoint-
ment of Justice Hugo Black to the Su-
preme Court. Prior to this appointment,
Congress passed legislation improving the
financial positions of justices retiring at
age T70. At the time Black was a Senator
from Alabama. The situation gave rise
to the case of Ex parte Albert Levitt, 302
US8. 673 (1937), which the Supreme
Court dismissed for lack of standing on
the part of the petitioner without passing
on the merits.

Two Aftorney General opinions con-
sidering the issue have found the literal
language of the provision to be control-
ling. The first, 17 Op. Atty. Gen. 365
(1882), involved the attempted appoint-
ment of a former Senator to an office
created after he had resigned his Senate
seat but before his term of office had
expired. The facts were as follows: Kirk-
wood was elected as Senator from Iowa
for a term expiring on March 4, 1883, He
resigned in March 1881 to become Secre-
tary of the Interior and in that same year
resigned as Secretary and returned to
private life. In 1882 the office of Tariff
Commissioner was created by Congress
and Kirkwood was proposed as the nom-
inee. However Kirkwood's eligibility was
gquestioned and at the reguest of the
President, Attorney General Brewster
rendered an opinion in which he held
that Kirkwood was indeed ineligible for
appointment.

It is unnecessary to consider the guestion
of the policy which occasioned this constitu-
tional prohibition. I must be controlled ex=
clusively by the positive terms of the
provision of the Constitution. The language
is precise and clear, and, in my opinion, dis-
ables him from receiving the appointment.
The rule is absoluie, as expressed in the
terms of the Constitution, and behind that
I eannot go, but must accept it as it is pre-
sented regarding its application in this case.
I caused careful search through the opinions
of the Attorneys General for a precedent
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upon this question, but none has been
found. No opinion is recorded in which the
subject is considered. Neither is there any
record of published cases in the reports of
the United States that touch upon this point.
Among the decisions of the State courts four
cases only were found in which a like con-
stitutional prohibition has been considered.
They are not directly in point here, and I
can obtain no help from them to avoid the
conclusion I have before expressed. They
maintain in effect the same principle and
adopt the same rule of interpretation which
I here submit disables Governor Kirkwood
from receiving this appointment.

A later opinion by Acting Attorney
General Conrad, on facts analogous to
that raised in the situation now in ques-
tion, is in agreement. That opinion, re-
ported in 21 Op. Atty. Gen. 211 (1895),
involved Senator Matthew W. Ransom of
North Carolina, who was elected to a
term beginning March 4, 1889. In 1891,
during his term, Congress raised the sal-
ary of the Ambassador to Mexico. On
February 23, 1885, Ransom was nomi-
nated to be the envoy to Mexico and was
confirmed the same day. Ransom took
the oath of office on March 4, after his
senatorial term had expired, and re-
ceived his commission on March 5.
Thereafter, the auditor for the State De-
partment refused to pay his salary be-
cause of the apparent conflict with arti-
cle I, section 6, clause 2.

The Acting Attorney General found
fhat the constitutional prohibition is di-
rected against appointment and held
that since the appointment occurred on
February 23, during the senatorial term,
it was a nullity due to Ransom'’s ineligi-
bility.*

THE APPOINTMENT OF PHILANDER C. ENOX

There exists one precedent involving
legislation designed to skirt the inhibit-
ing feature of the emoluments clause.
The incident arose in 1909 with the an-
nouncement of the intended appoint-
ment of Senator Philander C. Knox as
Secretary of State. It was thereafter dis-
covered that Knox was constitutionally
ineligible, the salary of the Secretary’s
office having been increased by a law
passed while he was a Senator. Enox’s
term was not due to expire until March
3, 1911. To remedy the situation, legisla-
tion was introduced in the Senate (S.
9295) reducing the salary in gquestion
to what it had been before the increase.
The constitutionality of the action was
vigorously debated. A minority report ac-
companying the bill (House Rep. No.
2155, 69th Cong., 2d sess.) stated:

We do not believe that s provision of the
Constitution that is so clear and emphntic
should be sought to be annulled or sus-
pended in the manner attempted by the
passage of this bill. The emoluments of the
Secretary of State were increased by the
Fifty-ninth Congress. The occupant of that
office has been regulm-ly receivlng these emol-
uments. We believe that the mischief under-

t See also Hill v. The Territory of Washing-
ton, 2 Wash. Terr. Repts. 147, where the
court invalidated the election of a county
treasurer on the ground that at the time of
his election he was ineligible (he held a
reserve comimission in the U.8S. Army) under
then-existing law to hold office and that an
amendment of the law subsequent to the
election which lifted the disqualification was
ineffective to validate his election.

4 34 Stat. 948 (1907).
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taken to be provided against by this provi-
slon of the Constitution clearly embraces the
act of appointing one of the said United
States Senators to the office of the Secretary
of State. It might be said, and truly, that
this mischief is remote in any event; how-
ever this may be, it contained sufiicient
danger for the framers of the Constitution
to provide against it. If the Constitution
prohibits it, surely it can not be argued that
if this prohibition can be so easily overcome
by the device of reducing the salary below
what in the judgment of the Congress should
be, with the hope which in this case is al-
most a certainty, of the salary being restored
to its present amount, that that would not
be clear evasion of the plain provision of the
Constitution. The office of the Secretary of
State will be probably held for eight years
by its next incumbent, and a designing Sen-
ator, which the Constitution seeks to provide
against, could reasonably anticipate, that al-
though his salary would be temporarily re-
duced in the closing years of his senatorial
term, at the expiration of that term it
would, through his influence, be restored to
the amount to which it was placed by Con-
gress of which he was a member, and thus
he would receive the higher salary from at
least two to probably eight years.

The debates on the floor of the House
were particularly heated, as the following
excerpts demonstrate. Representative
Clayton spoke in favor of the bill, argu-
ing the mere recission of the pay increase
satisfied the constitutional prohibition.
His speech was followed by a series of
opposition statements by Members cover-
ing a wide variety of legal and practi-
cal objections. At the heart of the oppo-
sition’s contentions was the view that the
legislation would effectively amend the
Constitution, (43 CONGRESSIONAL RECORD
2390-2404) .

Mr. CLa¥ToN. Mr. SBpeaker, the bill under
consideration, and which has just been read
at the Clerk's desk, in and of itself in nowise
offends against any provision of the Consti-
tution. No one has said—and, I take it, no
one will contend—that the enactment of this
particular measure will be in violation of the
organic law, but the most that is urged
against 1t Is that it is an attempt to avoid
an alleged ineligibility which may arise here-
after In a possible case. This bill simply seeks
(1) to repeal that part of the act of June 30,
1908, which relates this composition at the
rate of $8,000 per annum, which was the for-
mer statute covering the subject; (2) to pro-
vide that there shall be no emoluments at-
tached to the office of Secretary of State other
than those In force on the 1st day of May,
1904; (3) and stipulates that the pending
measure, if enacted, shall be in force from
and after March 4 next. It seems to me too
plain for argument, and therefore a waste
of time, to say that there can be no constitu-
tional obstacle to the passage of this bill.

Undoubtedly this is true, unless we look
beyond the terms of this measure and con-
sider as Inseparably related to it the possi-
bility of the appointment of Senator Knox to
the office of Secretary of State, If we were
permitted to follow the example of a good
lawyer before a court, we would confine our-
selves to the case at bar, to the particular
question before the tribunal, rather than
seek for a moot case, and discuss a question
that might arise before some other tribunal
in some other case at some future time.

Mr. Speaker, in considering the pending
measure I believe we have nothing to do with
what may be the guestion presented to the
Senate in the near future upon the happen-
ing of a possible contingency. To put it
plainer, I do not believe that in considering
the measure now before the House we have
anything to do with a decision of the ques-
tion which will be presented to the Senate
when that body sits as a part of the appoint-
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ing power to consider the nomination of Sen-
ator Enox as Secretary of State, which nomi-
nation is now probable, with every prospect
of being made a certainty on the 4th of next
month.

I have no objection to urge against this
bill which reduces the salary of the Secre-
tary of State. By its very terms it does not
relate to any other matter. If I had the op-
portunity I would vote to reduce the salary
of every other Cabinet officer to $8,000. I do
not believe that any man has ever accepted
a place in any presidential cabinet on ac-
count of any salary inducement. It seems to
me that $8,000 per annum is enough salary
for such a position. Therefore, because this
bill does not violate any provision of the
Constitution and does reduce the salary of
the Secretary of State, I shall vote for it.

I concede, Mr. Speaker, that many of my
associates here, whose opinions I value high-
1y, do not agree with the line of argument
that I have pursued; so, out of deference to
them and for the sake of further argument,
I shall consider as best I can in the brief
time allowed me the question of the eligibil-
ity of Senator EKxox for the portfolio of Sec-
retary of State in the Cabinet of the incom-
ing President.

The second paragraph of section 8B of Article
I of the Constitution of the United States is
in the following language:

No Senator or Representative shall, during
the time for which he was elected, be ap-
pointed to any civil office under the authority
of the United States which shall have been
created or the emoluments whereof shall
have been increased during such time; and
no person holding any office under the United
States shall be a Member of either House
during his continuance in office.

To correctly understand any provision of
law it is essential to know that good which
it is intended to provide and the evil which
it is intended to prevent. The rule is stated
by an eminent authority to be as follows:

The mischief intended to be removed or
suppressed or the cause or necessity of any
kind which induced the enactment of a law
are important factors to be considered in its
construction. The purpose for which the law
was enacted is a matter of prime importance
in arriving at a correct interpretation of its
terms.

Agein Judge Story says.

The reason and spirit of the law, or the
causes which led to its enactment, are often
the best exponents of the words, and limit
their application.

And again he says:

The rules then adopted are, to construe the
words according to the subject-matter, in
such a case as to produce & reasonable effect,
and with reference to the circumstances of
the particular transaction. Light may also be
obtained in such cases from contemporary
facts or expositions; from antecedent mis-
chiefs, from known habits, manners, and in-
stitutions; and from other sources almost in-
numerable, which may justly affect the judg-
ment in drawing a fit conclusion in the par-
ticular case. (Story on Const., vol. 1, pp. 305-
307.)

These rules apply In the construction of
any part of a constitution as well as they do
in the construction of a statute. A reference
to the debates in the convention which
framed our Constitution will reveal the fact
that there was a twofold purpose in render-
ing Senators and Represeniatives ineligible
to offices created, cr the emoluments of
which were increased during the time for
which they were elected. It is worthy of note
that when this provision was under discus-
sion in that convention, it was attempted to
make the bar against Senators and Repre-
sentatives perpetual, and that this was de-
feated. This provision was designed in the
first place to protect the people from such
Senators and Representatives who might be
willing to create offices or Increase salaries in
order that they might enjoy them; and, In
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the second place, it was designed to remove
Congress as far as possible from the influence
which such appointments might give the ex-
ecutive over the legislative branch of the
Government. If the object was to prevent
Senators and Representatives from increas-
ing the salaries of offices and then becoming
the beneficiarles of such increase by execu-
tive appointment, it obviously follows that
the repeal of the law which increased the
salary of the Secretary of State would re-
move the case of Senator KNox from the rea-
son of the rule, and I think it manifest that
it would also remove his case from the opera~
tion of the rule,

There can be no dispute that, by repealing
the law which increased the salary and re-
storing the old salary, Senator ENox, as
Secretary of State, would not be benefited by
the law passed while he was a Member of the
Senate; and therefore the reason which
prompted the framers of the Constitution to
adopt that provision rendering Senators and
Representatives ineligible to certain offices
pointed out in the provision which I have
read would no longer be applicable. The
maxim that “When the reason ceases the
rule itself ceases” is not of universal appli-
catlon, and it must be conceded that no
matter what the reason of the rule may be,
if the rule itself still applies to a given case,
then the rule must be followed. Those who
contend that the repeal of the law increasing
the salary of the Secretary of State will not
render Senator Kwnox eligible base their con-
tention on the clause which declares, “or the
emoluments whereof shall have been in-
creased during such time.” Reading that lan-
guage in the light of the purpose which it
was intended to serve, it seems plain to me
that it contemplates a continuing condition,
and applies, therefore, in a case only where
the officer would enjoy the increased emolu-
ments. In the event of the enactment of this
bill and the appointment of Senator EwNox
he will not “be appointed to any civil office
* % * the emoluments whereof shall have
been increased.” This bill does not attempt to
repeal a fact, as is tritely stated, but it seeks
to repeal a condition created by a legislative
enactment, and it is not to be denied that
if Congress has created it can remove the
condition. The power to create carries with
it the power to destroy.

I venture the opinion that this provision
was not intended to apply to a case where an
act was passed by Congress, and afterwards,
for any reason, repealed, thus reporting the
old status. This view is sustained by the
rule of construction, that when a statute
has been repealed it is the same as to future
consequence as if it had never been enact-
ed, unless in the repealing act there is some
saving clause,

It is a well-known doctrine applied in con-
struing penal statutes, that if a statute de-
nouncing a given act as a crime has been
repealed there would be no warrant or au-
thority for the prosecution of a person for
the offense denounced by that statute, even
though the offense was committed before
the statute was repealed. The prosecution
in such a case could not proceed except un-
der the law existing at the time of the trial,

“The general rule is that when an act of
the legislature is repealed without a saving
clause it is considered, except as to transac-
tions past and closed, as though it had never
existed.” (Section 282 (162), Lewis Suther-
land, Statutory Construction and cases
cited.)

“The repeal or expiration of a statute
imposing a penalty or forfeiture will pre-
vent any prosecution, trial, or judgment for
any offense committed against it while it was
in force, unless the contrary is provided in
the same or some other existing statute. * * *

‘““There can be no legal conviction for an
offense unless the act be contrary to law at
the time it is committed; nor can there be
judgment unless the law is in force at the
time of the incitement and judgment.”
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Section 286 (166), Lewis Sutherland, Btat-
utory Construction and cases cited.

If this be the true rule, then we may say
that for a stronger reason, we must con-
clude, that in testing the right to an office,
the law as it exists when the test comes
ought to govern.

We speak of this question as a constitu-
tional disqualification, but it must be re-
membered that the Constitution does not
prohibit, in a case like that under consid-
eration, proprio vigore, that there must be
some statute enacted before the constitu-
tional disqualification can attach; and it
seems to me that, when called upon to decide
the question of eligibility vel non, the de-
cision must be made under the Constitution
and upon the statutory law existing at the
time of the decision. Ineligibility is made up
of the constitutional provision and a statu-
tory enactment, If the statute has been re-
pealed before the guestion of ineligibility
arises, there is then no law to which the
constitutiona. provision can be applied.

On account of his high character, emi-
nent ability, and long and successful ex-
perlence in public life, Senator Knox will
doubtless be nominated by the President to
the Senate on March 4 next for Secretary
of State. There will then be no existing
statute increasing the emoluments of that
office enacted while he was a Senator, and
I doubt not that the Senate will confirm
him. That great body is fully capable of
interpreting any provision of the Constitu-
tion. Perhaps it is not too much to say
that the interpretation of this provision of
the Constitution in such a case is confided to
the Senate as a part of the appointing power.
In my judgment that tribunal will not
“stick in the bark” and say that there was
at one time a statute increasing the emolu-
ments of the Secretary of State, enacted
while Mr. Enox was a Senator, but will go
deeper and put their decision upon the
ground that on the 4th of March next, there
is no statuture increasing the emoluments
of the office of Secretary of State, enacted
during the time for which Senator Enox
was elected, and therefore no constitutional
disqualification arises.

It is evident, and it is complimentary to
that distinguished gentleman, that when he
was selected, conceding that he has been
selected, by Mr. Taft as the ranking member
of his official family, the matter of salary was
not thought of by him, and therefore this
question as to his eligibility never occurred
to him. Had the salary been any inducement
to him the gquestion discussed here today
would naturally have presented itself for his
learned consideration. [ Applause.]

Mr, GrLLESPIE. Mr. Speaker, as I understand
it, in this case we have no reason, no right,
to refer to the constitutional convention
and what occurred there, because the provi-
sions of the Constitution in question are
plain, they are emphatic, they are uneguivo-
vocal. The salary of the Secretary of State has
been increased. The increased salary has been
received for two years. The constitutional
prohibition is complete. Mr, Speaker, what
attitude would we be in here if we were con-
sidering the passage of a statute like this?

“Be it enacted, etc.,, That any Senator or
Representative may, during the time for
which he was elected, be appointed to any
civil office under the authority of the United
States the emoluments whereof shall have
been increased during the time for which he
was elected: Provided, however, That such
Senator or Representative shall not receive
the increased salary, but shall only receive
such salary as was fixed by law before the
sald increase."

What would we be attempting to do? To
amend the Constitution of the United States
by legislative enactment, and that is the pur-
pose of this bill. Mr. Speaker, I do not know
how others feel, but for myself I will forever
feel humiliated if this Congress in this way
deliberately passes this act to override the
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Constitution of the United States. I believe
it not only violates the letter of the Constitu-
tion, but it violates the spirit of the Con-
stitution. Are we going to say that the United
States Senators or Members of the House
may engage in these evil machinations and
schemes, in these designs which always in-
volve the increase of other salaries, and then
pass a bill like this, temporarily reducing the
salary, as an avenue of escape? This is not
a question of reducing a salary, and every-
body here knows it. If the question were
upon its merits of reducing the salary of the
Secretary of State, I belleve that there would
not be 10 per cent of the Members of this
House who would vote to reduce the salary
of the Secretary of States from $12,000 to
$8,000. I myself would vote tomorrow to re-
store this salary to $12,000. No; it is not a
question of reducing a salary, and we can
not shield ourselves hehind that proposition,
Any Senator or Member would know, if ap-
pointed under such circumstances, that his
influence within his party, if it is strong
enough to enable him to be appointed Sec-
retary of State, would be strong enough to
have this salary restored. It is true the
bill says that no future Congress shall re-
store this salary. This is only another ab-
surdity of this bill. We can not control future
Congresses. Absurdities accumulate in this
bill. The salary of the Secretary of State is
too low now, and that is what nearly all
of us believe. You are voting upeon this
bill upon the other proposition, and not upon
the merits of the proposition incorporated
in the bill. I do not charge that anything of
evil entered into the raising of the Secretary
of State’s salary. I do not believe that such
was the case, but I say all the possible mis-
chief that the Constitution undertakes to
protect the country from lives in this act. It
is a violation of both the letter and the spirit
of this provision of the Constitution. Mr,
Speaker, when the temperance people come
here for legislation, they are told the Con-
stitution is in their way; when labor de-
mands legislation, its representatives are told
the Constitution is in their way. Let us live
up to the Constitution. If it applies to one
let it apply to all. [Applause.]

Mr. Harpwick. Mr. Speaker, the gentle-
man from Alabama [Mr. CrAyTon], who
opened the debate and favors the bill, is both
ingenious and candid in his presentation of
the question,

He is ingenious in beginning his argument
by calling attention to the fact that no gen-
tleman can base his opposition to the pend-
ing measure upon coustitutional objections
to the Senate bill itself, because everyone
must readily concede that Congress has the
undoubted power to either Increase or de-
crease the salary of the Becretary of State.
The gentleman is not willing, however, to
maintain a disingenuous position, so he can-
didly concedes that the question that is really
behind the measure, and from which the
motive for its passage springs, is not econ-
omy, but an attempt to so modify existing
law as to render it possible for the distin-
guished Senator from Pennsylvania [Mr,
Knox| to accept the high office of Secre-
tary of State in the Cabinet of our incoming
President, for which distinguished honor it
is authoritatively stated that he has been
selected.

Let me say, before I enter into the argu-
ment I wish to make, that I have no wish
to annoy or embarrass our incoming Presi-
dent, or his administration, particularly with
reference to the selection of a Cabinet.

The rules of propriety and good taste would
forbid that such a course should be adopted
by any member of the opposing party, save
upon the most important grounds and for
the gravest reasons. Besides, it happens, in
this particular matter, that few Members of
this body more freely concede and more sin-
cerely admire the great ability of Senator
Kwrnox as a lawyer and as a statesman than I.
I belleve that he would make a great Secre-
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tary of State, and I regret that constitutional
objections, as I understand the question,
forbid it.

In 1904 Mr. ENox was elected by the legis-
lature of Pennsylvania to be United States
Senator from Pennsylvania for the term be-
ginning March 4, 1905, and ending March 4,
1911, He accepted the office, and from March
4, 1905, up to the present moment has been
engaged in the performance of its duties. By
the act of February 26, 1907, during the term
for which Mr. Ewxvox was elected Senator
and while he was actually serving as such
Congress increased the salary of the Secre-
tary of State from $8,000 to $12,000 per
annum.

Paragraph 2, section 8, Article I, of the
Constitution of the United States provides:

“No Senator or Representative shall, dur-
ing the time for which he was elected, be
appointed to any civil office under the au-
thority of the United States, which shall
have been created, or the emoluments
whereof shall have been increased during
such time, etec.”

Now, on February 26, 1907, “during the
time for which” Mr. Knox was “elected” Sen-
ator, the “emoluments” of the office of Bec-
retary of State were increased. So it appears,
from the plain words of the Constitution
itself, that on February 26, 1907, Mr. ENox
became constitutionally ineligible to ap-
pointment as Secretary of State, and that
such ineligibility, in the very words of the
Constitution itself, continued “during the
time for which he was elected” Senator, to
wit, up to March 4, 1911. It seems fo me
that the question is so simple that to merely
state it in the very words of the Constitu-
tion is all that is required to carry conviction.
But able lawyers in the House and elsewhere
have either Intentionally or unintentionally
sought to complicate the question and to
muddy the waters by an entirely irrelevant
and wholly useless discussion of the “mean-
ing” of this paragraph of the Constitution,
the evil it sought to remedy, and the motives
that actuated its framers.

No gentleman on this floor, no lawyer
here or elsewhere, is better acquainted than
I am with the well-settled doctrine that
in construing organic law, or statutory law,
either for that matter, all of these matters
ought to be taken into consideration, under
some circumstances, so that the law may
be properly understood; but, until the dis-
cussion over this bill and the question be-
hind it arose, I never heard of a lawyer of
respectable ability, anywhere, seriously con-
tending that reference ought to be made
to these sources of information, to these
rules of construction, unless the language
to be construed is of doubtful meaning or
uncertain significance. That this doctrine of
construction, sound enough and wise enough
when applicable, should first be distorted
and then invoked in order to create a doubt
where none exists and to afford an oppor-
tunity to evade by “construction” constitu-
tional language so plain that it speaks for
itself, says what it means, and means what
it says is equally shocking to my judgment
as & lawyer and my common sense as a man.
I do not believe that either lawyer or layman
can accept such a doctrine.

Under the Constitution of the United
States Senator Ewnox is now ineligible to
hold the office of Secretary of State, and
will be until March 4, 1911, and no act of
Congress, and no number of acts of Con-
gress, can remove the constitutional bar
which attached to him on the 26th day of
February, 1907, when the Congress of which
he was a Member, during the term for which
he was elected, increased the salary of the
Secretary of State.

The constitutional provision in gquestion
does not mean, as our opponents in this
debate would have the House and the coun-
try believe, that no Member of Congress shall
be appointed to an office the salary of which
is higher at the time of such appolntment
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than it was when his congressional service
began. If it had meant that, it would have
been a very simple matter to have said just
that, and in fewer words than were employed
in the provision that was adopted.

But the gentlemen who favor this bill in-
sist that if Senator Knox does not receive
as Secretary of State greater compensation
than attached to that office when his term
as Senator began the “spirit” of the Con-
stitution will have been complied with. Let
us examine this argument for just a moment.
Suppose Mr. ENox becomes Secretary of
State, and suppose at some time between
March 4, 1809, and March 4, 1911, at which
latter date the term for which Mr. Ewnox
was elected Senator expires, Congress should
again increase the compensation of the Sec-
retary of State above $8,000; then who can
deny that not only the letter of the Con-
stitution would have been disregarded, but
its spirit, even as that “spirit” is understood
and defined by the friends of the Senate bill?

If the construction which the friends of
this bill contend for is sound, and the status
of the salary at the very date of appoint-
ment is to be alone considered, how easy it
would be to reduce this salary from $12,000 to
$8,000 on the 3d day of March, 1909, let
Senator Knox qualify as Secretary of State
on the 4th day of March, 1909, and then on
the 5th.day of March, after he had been
appointed and confirmed as Secretary, re-
store the salary to $12,000. In the event pro-
cedure of that kind were had, what would
become both of the letter and the “spirit”
of the Constitution? And the fact that such
procedure is possible under the *construc-
tion” contended for by the advocates of
this bill is the plainest demonstration of the
unsoundness of their contention and the
surest warning against the danger of such
tampering with the Constitution.

It is my earnest hope that when the Presi-
dent-elect and the distinguished gentleman
whom he has selected to head his Cabinet
examine Into this question carefully, and
with the great legal ability for which both
of them are so justly distinguished, that,
regardless of any action of Congress on this
salary matter, neither of them will be will-
ing to signalize the new administration's ad-
vent by so patent, so palpable a violatlon of
the Constitution they have sworn to sup-
port. It will be most unfortunate if these
gentlemen do not rise not only to the pro-
prieties but to the duty of the occasion.

So far as I am concerned, my course in this
matter is easy enough. I belleve the Constitu-
tion says exactly what it means and means
precisely what it says. I am convinced that
Mr. Knox will not be eligible to appoint-
ment as Secretary of State until March 4,
1911, and that no *“enabling act"” of Con-
gress can override, repeal, or modify the
Constitution so as to make him eligible, I
shall not, therefore, lend myself to this
scheme to override the Constitution and to
disregard its plain, simple, and unambigu-
ous language.

Mr. Gamnves of West Virginia. I decline
to be interrupted further.

But, Mr. Speaker, constitutional propo-
sitions should not be construed in so techni-
cal a manner. In 12 Wallace, the Supreme
Court of the United States says:

“Nor can it be questioned that when inves-
tigating the nature and extent of the powers
conferred by the Constitution upon Congress,
it is indispensable to keep in view the busi-
ness for which those powers were granted.
This is a universal rule of construction—"

Says that court—

“applied alike to statutes, wills, contracts,
and constitutions. If the general purpose of
the instrument is ascertained the language
of its provisions must be construed with ref-
erence to that purpose and so as to subserve
it."

Now, can anybody doubt that if we put
this office in a position where there will
have been no increase of salary, where it can
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not by any possible construction be held that
there was a hope held out to any Senator in
voting for the Increase that he might get
that increase, if we put it back to where
it was, destroying the possibility that any
such purpose should have animated him in
voting for the increase, have we not com-
plied with this rule of construction and
subserved the purposes of the Constitution?

And, says the Supreme Court, there are
more urgent reasons for looking to the pur-
pose sought to be accomplished in examining
the powers confererred by a constitution
than there is in construing a statute, will, or
contract. We do not expect to find a constitu-
tion minute in details.

In connection with the rule of construction
laid down by the Supreme Court of the United
States just cited, let us see what the object
is of the constitutional provision which we
are considering.

The reason for excluding persons from of-
fice, says Story, who have been concerned
in creating them, or increasing their emolu-
ments, is to take away, as far as possible,
any improper motive in the vote of the
Representative, and to secure to his consti-
tuents some solemn pledge of his disinter-
estedness.

The object of the Constitution is plain
to everybody. I have taken the trouble, how-
ever, to cite this great authority for the
statement of the purpose of the Constitution.

Now, then, if we take away that increase
of salary, will we not have strictly complied
with the Constitution? Gentlemen talk as if
there was a constitutional ineligibility on the
part of the distinguished Senator from
Pennsylvania. On the contrary, Mr. Speaker,
the only ineligibility is created by statute;
and that ineligibility which Congress has by
law created Congress can by law remove.

Mr. Speaker, this is not a new guestion. It
has been passed upon twice—once, at least,
in the National Government and once in the
State of New Jersey. In the case of Senator
Lot M. Morrill, of Maine, the very question
was involved; and because the statute which
had increased the salary of Cabinet officers,
and which had been passed during the term
for which he had been elected, had also been
repealed, Senator Morrill was eligible to ap-
pointment in the Cabinet, although the time
for which he had been elected Senator had
not expired.

The New Jersey case was that of Ex-Gover-
nor George T. Werts, who was appointed to
the supreme court, although his term as
senator had not expired and during that term
the salary had once been increased. But be-
cause the salary had been again reduced to
what it had formerly been, he was deemed to
be eligible to the appointment, notwith-
standing a provision in the New Jersey con-
stitution similar to the one we are now con-
sidering.

Also introduced info the debates was
an “Unofficial Opinion of Assistant At-
torney General Russell” which supported
the validity of the proposed method of
lifting the disqualification. The text of
the opinion follows:

APPENDIX
TNOFFICIAL OPINTON OF ASSISTANT ATTORNEY-
GENERAL RUSSELL
FEBRUARY 10, 1909.

The question has been submitied for my
unofficial opinion whether a Member of the
present Senate of the United States could
be appointed, after the 4th of March next,
but prior to the expiration of the period for
which he was elected, to the office of Secre-
tary of State, the salary of which was in-
creased since his election, provided Congress
should in the meantime restore the salary to
what it was when he entered the Senate. The
question involves the construction of the
Constitution of the United States (Art I,
sec. 6. par. 2), which reads as follows:

“No Senator or Representative shall, during
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the time for which he was elected, be ap-
pointed to any clvil office under the authority
of the United States which shall have been
created, or the emoluments whereof shall
have been increased, during such time; and
no person holding any office under the
United States shall be a Member of either
House during his continuance in office.”

It is a well-recognized principle of con-
struction, frequently applied by the Supreme
Court to the laws and the Constitution—as,
for example, in the Legal Tender cases, the
income-tax decision, and in a case (143 US.,
p. 467) involving the guestion whether a
minister contracting to remove to the United
States was prohibited from entry by the
contract-labor law—that a thing may be
within the law and yet without the letter
of the law, and vice versa. In the decision of
the first-menticned case the Supreme Court
said (12 Wall., 531) :

“Nor can it be questioned that, when in-
vestigating the nature and extent of the
powers conferred by the Constitution upon
Congress, it is indispensible to keep in view
the objects for which those powers were
granted. This is & universal rule of construe-
tion, applied alike to statutes, wills, con-
tracts, and constitutions. If the general pur-
pose of the instrument is ascertained, the
language of its provisions must be con-
strued with reference to that purpose and so
as to subserve it. In no other way can the
intent of the framers of the instrument be
discovered. And there are more urgent rea-
sons for looking to the ultimate purpose in
examining the powers conferred by a consti-
tution than there are in construing a statute,
a will, or a contract. We do not expect to
find in a constitution minute details. It is
necessarily brief and comprehenive.”

In the contract-labor case concerning the
minister the Supreme Court used this lan-
guage:

“It is a case where there was presented a
definite evil, in view of which the legisla-
ture used general terms with the purpose of
reaching all phases of that evil; and there-
after, unexpectedly, it is developed that the
general language thus employed is broad
enough to reach cases and acts which the
whole history and life of the country affirm
could not have been intentionally legislated
against, It is the duty of the courts, under
those circumstances, to say that however
broad the language of the statute may be,
the act, although within the letter, is not
within the intention of the legislature, and
therefore can not be within the statute.”

Applying this familiar principle to the
language of Article I, section 6, should we
regard that language as prohibiting the ap-
pointment of a Senator to an office the salary
of which, during the term for which he was
elected, has been increased and afterwards
diminished, so that at the time of his pro-
posed appointment it is no greater than
when he was elected Senator?

Is the general purpose of the language of
section 6 such that to prohibit an appoint-
ment under those circumstances comes with-
in that purpose, or, on the other hand, does
the suggested appointment fall outside of
the purpose and therefore outside of the
law?

An examination of commentaries on the
Constitution and of the debates in the con-
vention which framed it leaves no doubt
that the purpose, and the sole purpose, of
paragraph 2, section 6, Article I, was to de-
stroy the expectation a Representative or
Senator might have that he would enjoy the
newly created office or the newly created
emoluments. (See Rawle on the Constitu-
tion, 2d ed., p. 189; Story on the Constitu-
tion, sec, 667; First Tucker's Blackstone, ap-
pendix, p. 375; Supp. to Elliott's Debates on
the Constitution, pp. 188, 229, 375-378, 503-
5086, and 559.)

The reasons why the framers of the Con-
stitution sought to destroy that hope was
to prevent the vote of the Representative or
Senator from being influenced by it. However
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that may have been, those In favor of the
provision and those opposed to it concurred
in understanding, what is manifest on the
face of the provision itself, that the object,
and sole object, to be accomplished was to
destroy that hope.

Now, if in the case supposed here there
could be no such hope, that object can not
be accomplished by preventing the appoint-
ment. And certainly no such hope can exist,
because, if the increase is made and con-
tinued, the Representative or Senator can
not be appointed. If, on the other hand, it
is made and then unmade, he can not get,
or hope for, anything more than if there
had been no such increase.

In my opinion, therefore, the case pre-
sented falls outside of the purpose of the
law and is not within the law.

CuArRLES W. RuUSSELL,
Aggistant Attorney-General.

The bill passed by a vote of 178 to 123,
and the law became effective on March
4, 1909. (35 Stat. 626.)

As the above excerpts indicate, the de-
bates were intense ard the ultimate
decision was reached by a close partisan
vote. Although the Knox appointment
stands as an important legislative prece-
dent, it, of course, di’l not resolve the
constitutional question involved. Cf.
Myers v. United States, 272 U.8. £2, 175
(1926), where the legislative decision of
the First Congress regarding the removal
power of the President was deemed to
have constitutional significance.

ANALYSIS AND CONCLUSBIONS

The basic argument in support of the
constitutional efficacy of remedial legis-
lation designed to remove the disqualifi-
cation imposed by article I, section 6,
clause 2 is that such legislation does nof
violate the intent and spirit of the con-
stitutional inhibition since the very rea-
son for the principle of the provision has
been removed. As succinctly stated by
Representative Clayton during the 1909
debates:

If the object was to prevent Senators and
Representatives from increasing the salaries
of offices and then becoming the beneficiaries
of such increase by executive appointment, it
obviously follows that the repeal of the law
which increased the salary of the Secretary
of State would remove the case of Senator
Enox from the reason of the rule, and I think
it manifest that it would also remove his
case from the o‘pemt:on of the rule. (42
CoNGRESSIONAL RECORD 2391).

Resolution of the issue, however, would
not appear to be so simple. In the search
for the meaning or intent of constitu-
tional provisions the commor rule of
construction is that first resort is made
to the words of the provision in ques-
tion, and where they are clear and unam-
biguous and not in conflict with other
provisions of the documen’ the search
for meaning goes no further. Thus in
Lake County v. Rollins, 130 U .S. 662, 670-
671 (1889) the Supreme Zourt expressed
the rule as follows:

The object of construction, applied to a
constitution, is to glve effect to the intent
of its framers, and of the people in adopt-
ing it. This intent ls to be found in the in-

strument itself; and when the text of a con-
stitutional provision is not ambiguous, the
courts, in giving construction thereto, are not
at liberty to search for its meaning beyond
the instrument.

To get at the thought or meaning ex-
pressed in a statute, a contract or a consti-
tution, the first resort, in all cases, is to the
natural signification of the words, in the or-
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der of grammatical arrangement in which the
framers of the instrument have placed them.
If the words convey a definite meaning which
involves no absurdity, nor any contradiction
of other parts of the instrument, then that
meaning, apparent on the face of the instru-
ment, must be accepted, and neither the
courts nor the legislature have the right to
add to it or take from It. Newell v. People,
7 N. Y. 9, 97, Hills v. Chicago, 60 Illinois, B6;
Denn v. Reid, 10 Pet. 524; Leonard v. Wise-
man, 31 Maryland, 201, 204; People v, Potter,
47 N. Y. 375; Cooley, Const. Lim. b57; Story
on Const. § 400; Beardstown v, Virginia, 76
Hlinois, 34. So, also, where a law is expressed
in plain and unambiguous terms, whether
those terms are general or limited, the legis-
lature should be intended to mean what they
have plainly expressed, and consequently no
room is left for construction. United States v.
Fisher, 2 Cranch. 358, 399; Doggett v. Florida
Raiiroad, 99 U. B. T2.

There is even stronger reason for adhering
to this rule in the case of a constitution
than in that of a statute, since the latter is
passed by a deliberative body of small num-
bers, a large proportion of whose members
are more or less conversant with the niceties
of construction and discrimination and fuller
opportunity exists for attention and revi-
sion of such a character, while constitutions,
although framed by conventions, are yet
created by the votes of the entire body of
electors in a State, the most of whom are lit-
tle disposed, even if they were able, to en-
gage in such refinements. The simplest and
most obvious interpretation of a constitu-
tion, if in itself sensible, is the most likely to
be that meant by the people in its adoption.

Such considerations give weight to that
line of remark of which The People v. Purdy,
2 Hill, 31, 36, affords an example. There,
Bronson, J.,, commenting upon the danger
of departing from the import and meaning
of the language used to express the intent,
and hunting after probable meanings not
clearly embraced Iin that language, says: “In
this way . .. the constitution is made to
mean one thing by one man and something
else by another, until in the end it is in
danger of being rendered a mere dead letter,
and that, too, where the language is so plain
and explicit that it is impossible to make it
mean more than one thing, unless we lose
sight of the instrument itself and roam at
large in the boundless fields of speculation.”

Words are the common signs that mankind
make use of to declare their Intention to one
another; and when the words of a man ex-
press his meaning plainly, distinetly and per-
fectly, we have no occasion to have recourse
to any other means of interpretation.

The provisions of article 6, section 2,
clause 2 admit of no uncertainty. In
plain terms they state that ineligibility
for appointment to an office attaches to
all Members of Congress during the re-
mainder of their terms if a new office is
created or if the compensation of an old
office is increased during the term in
which they are serving, No exception is
apparent. Indeed, reference to the last
clause of section 2, “and no person hold-
ing any office under the United States,
shall be a Member of either House dur-
ing his continuance in office,” lends fur-
ther support to such construction. Taken
as a whole, the section reads as a con-
sistent, unqualified prohibition against
office holding under strictly specified cir-
cumstances. Interpolation of an excep-
tion after the words, “or the emolu-
ments shall have been increased,” which
would in effect read “except in individual
cases where Congress deems it necessary
to waive the disqualification,” plainly
renders the emoluments clause meaning-
less.
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The applicability of the above-stated
rule of construction would also appear
to be particularly pertinent in the instant
situation since we are not dealing with
the grant of an amorphous power (“to
regulate commerce”) or the prohibition
of a particular type of action (“no bill
of attainder or ex post facto law shall
be passed.”) which requires reference
outside the confines of the constitutional
instrument for meaning. The reason for
the rule of construction is to prevent re-
sort to sources of information which
would make doubtful and uncertain, or
intrude exceptions, where words are clear
and unambiguous and admit of no ex-
ception. Avoidance of the rule in such
cirecumstances would appear to nullify
the attempt at certainty made by the
framers. To repeat Attorney General
Brewster's admonition regarding the
proper manner of construing this pro-
vision:

It is unnecessary to consider the guestion
of the policy which occasioned this consti-
tutional prohibition. I must be controlled
exclusively by the positive terms of the pro-
vision of the Constitution. The language is
precise and clear, and, in my opinion, dis-
ables him from receiving the appointment.
The rule is aboslute, as expressed in the terms
of the Constitution, and behind that I can
not go, but must accept it as it is presented
regarding its application in this case. 17 Op.
Atty. Gen. 365, 366.

Notwithstanding the foregoing, as in-
dicated earlier, reference to the intent
of the framers would appear to support
the plain language rather than to inject
a doubt as to the scope of the prohibi-
tion, The initial prohibition proposed at
the Convention was absolute in nature.
The compromise ultimately effected was
based on a desire not to foreclose the
availability of able men to hold execu-
tive offices or to discourage competent
individuals from seeking legislative office.
There was full recognition that the com-
promise meant that the entire extent of
the perceived evil—office seeking and ex-
ecutive influence—would not be covered.
Specific instances of indirect evasion
were mentioned, including the possibil-
ity that a Member nearing the end of
his term could accept an office and with
certainty expect the compensation of
that office to be raised in a subsequent
session of Congress. See, for example,
Farrand, volume 1, page 390; Cf. Story,
volume II, page 332. The purpose of the
framers appears to have been to inhibit
all attempts at direct evasions, with the
thought that the inclusion of this per-
haps halfway measure would serve as a
guiding moral principle and reminder for
cases not covered. In the words of Rut-
ledge on this very point—

I admit, in some cases, it may be evaded;
but this is no argument against shutting
ihe c;gir as close as possible, Farrand, vol.

s P- A

Returning now to the instant situation,
it would seem that, if the emoluments
clause does not preclude removal by leg-
islative act of a disqualification previ-
ously imposed by it, the provision is
easily obviated. During the 1909 Knox
debates, it was argued that by decreas-
ing the salary of the Secretary of State
to what it had been prior to the begin-
ning of Knox’s term, there could be no
possible aggrandizement to Knox, there-
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by removing the reason for the consti-
tutional inhibition. But it is to be noted
that the provision does not require an
inquiry into the purpose of legislation
creating an office or raising the compen-
sation of an old office. The legislation
itself triggers the disqualification and
this would seem to be the case even if,
hypothetically, the original triggering
legislation raised the compensation of
an old office to a level which was still
below that being received by Members of
Congress themselves., A disqualification
arises under the emoluments clause upon
the performance of a legislative act, not
as a result of a particular legislative pur-
pose. It would seem doubtful that even
the loftiest legislative purpose may serve
to remove a disqualification.

An argument may also be raised that
the action of the 60th Congress in pass-
ing similar remedial legislation on be-
half of Senator Knox is a controlling
constitutional precedent in the present
instance. The Supreme Court’s decision
in Powell v. McCormack, 395 U.S. 486
(1969), would appear to negative that
contention.

Powell raised the question whether a
Congressman could be constitutionally
denied his seat on grounds other than
his failure to meet the standing require-
ments of age, citizenship, and residence
contained in article I, section 2, of the
Constitution, requirements which the
House specifically found Powell had met.
The Court held that in judging the quali-
fications of its Members under article I,
section 5, Congress is limited to the
standing qualifications expressly pre-
scribed by the Constitution in article I,
section 2, and that Powell was entitled
to a declaratory judgment that he was
unlawfully excluded from the 90th Con-
gress. Of significance here is the Court’s
rejection of respondent’s argument that
Congress own understanding of its power
to judge qualifications, as manifested in
many past cases in which it had excluded
Members who had otherwise met the
constitutionally prescribed qualifications,
should be controlling. The Court held
that such precedents, even if they had
been consistent, were not controlling.
They were only relevant insofar as they
aided in gaining insight into the fram-
ers’ intent but impliedly even then their
value as precedents is lessened the fur-
ther removed they are from the Con-
vention of 1787. Moreover, the Court
further held—

[A]ln unconstitutional action . taken
before does not render that same action any
less unconstitutional at a later date.

The relevant portion of the Court’s
opinion states (385 U.S. at pp. 546-547) :

Had these congressional exclusion pre-
cedents been more consistent, their pre-
cedential value still would be quite limited.
See Note, The Power of a House of Congress
to Judge the Qualifications of its Members,
81 Harv., L. Rev. 673, 679 (1968). That an
unconstitutional action has been taken be-
fore surely does not render that same action
any less unconstitutional at a later date.
Particularly in view of the Congress’ own
doubts in those few cases where it did ex-
clude members-elect, we are not inclined
to give its precedents controlling weight.
The relevancy of prior exclusion cases is lim-
ited largely to the insight they afford in cor-
rectly ascertaining the draftsmen’s intent.
Obviously, therefore, the precedential value
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of these cases tends to increase In proportion
to thelr proximity to the Convention in
1787, See Muyers v. United States, 272 US,
52, 175 (1926). And, what evidence we have
of Congress' early understanding confirms
our conclusion that the House is without
power to exclude any member-elect who
meets the Constitution’s requirements for
membership.

As previously indicated, the 1909 Enox
debates were heated and partisan. They
were preceded by 122 years in which
there had been no substantial precedent
other than the two above-cited Attorney
General’s opinions which appear con-
trary to the legislative action taken. In
lighi of Powell, therefore, the 1909 prece-
dent may not be deemed controlling.

It is, therefore, concluded that there
is substantial doubt that remedial legis-
lation to resc.nd an increase in the com-
pensation for the office of Attorney Gen-
eral in order to remove the disqualifica-
tion of the proposed mominee for that
offiice is in accord with the letter and in-
tent of Article I, section 6, clause 2 of the
Constitution and that it would serve to
1ift the disqualification.

Mr. President; I personally like our
colleague, Senator Saxee, and I am very
sorry to have to raise a constitutional
question concerning this proposed ap-
pointment. When Senator Saxse’s nom-
ination was first made public, I did not
feel that there was any problem of this
nature involved, and I so told him. I
vaguely remembered the Knox prece-
dent, to which I have alluded, and it was
at first my belief that that precedent had
laid to rest any doubts about the consti-
tutional provision here involved. How-
ever, upon careful reflection and consid-
erable study, I have come to the conclu-
sion that it is my duty—in accordance
with my oath to uphold and defend the
Constitution—to at least raise the con-
stitutional question. It is for this reason
that I urge the Senate and the Judiciary
Committee to evaluafte the matter and
make a determination as to the constitu-
tionality of the appointment. We have a
responsibility as Members of a legislative
body to consider constitutional questions
when we seriously believe, and have am-
ple reason fo believe, that they are pres-
ent. I think we have even more reason to
consider the constitutionality of an ap-
pointment to a high Cabinet post of one
of our esteemed colleagues. There is
nothing personal in my taking this posi-
fion. I have no intention to delay this
legislation, and, as a matter of fact, last
week, when this bill was first introduced,
I at that time asked unanimous consent,
to which an objection was made, that
the bill be jointly referred to the Com-
mittee on Post Office and Civil Service
and the Committee on the Judiciary, so
that consideration and study could go
forward concuwrrently within both of
those committees.

I do believe, however, that the Senate,
as one of the guardians of the people’s
liberties, will be severely judged by the
people if it does not view the appoint-
ment of one of its own respected Mem-
bers with the same objectivity that it
would view a nominee who is not one
among us.

I may be wrong in my opinion that
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this appointment is unconstitutional. I
try to remember always that I can be
mistaken and often am. It is for this rea-
son that I want to know what the opin-
ions are of some of the people in this
country, who are constitutional experts—
whether they be law professors, consti-
tutional lawyers, or other persons well
versed in the Constitution and the his-
toric debates that occurred during the
Constitutional Convention.

It may be difficult, with the brief pe-
riod of time we have in which to report
the bill back, and on such short notice,
fo insure the attendance before the Ju-
diciary Committee of many of these emi-
nent authorities, but I would at least
hope that some would appear and that
others would submit statements which
could be included in the hearings record.

Mr. MANSFIELD. Mr. President, will
the Senator yield?

Mr. ROBERT C. BYRD. I yield.

Mr. MANSFIELD. I want to commend
the Senator for the course which he has
taken on this particular matter. I want
to assure the Senate that it is a question
of constitutionality which motivates the
distinguished assistant majority leader,
the Senator from West Virginia (Mr.
RoeerT C. Byrp). I think it is far better
to settle the guestion before, rather than
to have it come up afterward.

It is my bope that this matter can be
settled satisfactorily within the time pe-
riod to which the Judiciary Committee
unanimously agreed, which has the full
approval of the distinguished Republi-
can leader, the Senator from Pennsyl-
vania (Mr. HuGH ScoTT).

Only until this matter is disposed of,
I understand, will it be possible for the
White House to forward to the Senate
the nomination of Senator Winrram
Saxse to be Attorney General of the
United States.

I agree also that, as far as our own
membership is concerned, they should
not be given preferential or special treat-
ment, but should be considered on the
same basis as any other nominee for a
position which requires Senate confirma-
tion.

We all know BriL Saxse, We all like
him, We think he is a good Sensator. But
wha: this will do is serve to protect Mr.
Saxee rather than to serve as a deter-
rent to his consideration for the office
to which the President of the United
States has nominated him.

So I want to say that I support the
stand of the distinguished assistant ma-
jority leader 100 percent. I think he is
doing the right thing. And I think that
the Senate, when it thinks about it, will
agree unanimously with him, and that
as far as the nomination is concerned,
it will not hold that up except for a very
small period of time. So the Saxbe nomi-
nation is not being held as a hostage,
but the Senate, I think, is observing the
rule of law as it applies to confirmations
and nominations. That is as it should
be and that is as it will be.

I again commend the distinguished
Senator from West Virginia (Mr. ROBERT
C.BYRrD).

Mr. ROBERT C. BYRD. Mr. President,
I tgank my very distinguished majority
leader.
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ORDER OF EUSINESS

The PRESIDING OFFICER. Under
the previous order, the Senator from
Michigan (Mr. GrRIFFIN) is recognized for
not to exceed 15 minutes.

Mr. ROBERT C. BYRD. Mr. President,
I suggest the absence of a quorum and
ask unanimous consent that the time be
charged against the order.

The PRESIDING OFFICER. Without
objection, it is so ardered. The clerk will
call the rell.

The second assistant legislative clerk
proceeded to call the roll.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROBERT C, BYRD, Mr. President,
I am informed that the Senator from
Michigan (Mr. GriFFin) does not want
to utilize his time under the order. I,
therefore, ask unanimous consent that
the order be vacated.

The PRESIDING OFFICER. Without
objection, it is so ordered.

TRANSACTION OF ROUTINE
MORNING BUSINESS

The PRESIDING OFFICER. Under
the previous order there will now be a
period for the transaction of routine
morning business for not to exceed 15
minutes with statements limited therein
to 3 minutes.

QUORUM CALL

Mr. ROBERT C. BYRD. Mr. President,
I suggest the absence of a quorum.

The PRESIDING OFFICER. The clerk
will eall the roll.

The second assistant legislative clerk
proceeded to call the roll.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ORDER FOR ADJOURNMENT

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that when the
Senate completes its business today, it
stand in adjournment until the hour of
10.30 a.m. tomorrow.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(Later in the day this order was modi-
fied to provide for the Senate to convene
at 9 a.m. tomorrow.)

ORDER FOR RECOGNITION OF SEN-
ATORS GRIFFIN AND ROBERT C.
BYRD AND FOR TRANSACTION OF
ROUTINE MORNING EBUSINESS
TOMORRCW

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that on tomor-
row, after the two leaders or their desig-
nees have been recognized under the
standing order, the distinguished assist-
ant Republican leader, the Senator from
Michigan (Mr. GrirFin), and I each be
recognized for not to exceed 15 minutes
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and in that order, and that there then be
a period for the transaction of routine
morning business for not to exceed 15
minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

REPORTS OF COMMITTEES

The following reports of committees
were submitted:

By Mr. BURDICE, from the Committee on
the Judiciary, with amendments:

B. 663. A bill to Improve judicial machin-
ery by amending title 28, United States Code,
with respeet to judicial review of decisions of
the Interstate Commerce Commission, and
for other purposes (Rept. No. 93-500).

By Mr. HRUSEA, from the Committee on
the Judiciary, without amendment:

8.J. Res. 126. A joint resolution to aum-
thorize and request the President to issue an-
nually a proclamation designating the fourth
Sunday in May of each year as “Grandparents
Day” (Rept. No. 93-501); and

S8.J. Res. 168. A joint resolution to author-
ize the President to designate the period from
February 10, 1974, through February 16,

1974, as “National Nurse Week" (Rept. No.
93-502).

By Mr. CRANSTON, from the Committee
on Labor and Public Welfare, with an amend-
ment:

B. 1418. A bill to recognize the 50 years
of extraordinary and selfless public service of
Herbert Hoover, including his many great
humanitarian endeavors, his chairmanship of
two Commissions of the Organization of the
Executive Branch, and his service as 31st
President of the United States, and in com-
memoration of the 100th anniversary of his
birth on August 10, 1974, by providing grants
to the Hoover Institution on War, Revolu-
tion, and Peace (Rept. No. 83-503).

EXECUTIVE REPORTS OF
COMMITTEES

As in executive session, the following
favorable reports of nominations were
submitted.

By Mr. EASTLAND, from the Committee on
the Judiciary:

Henry A. Schwarz, of Illinois, to be USB,
attorney for the eastern district of Illinois;

John H. deWinter, of Maine, to be U.S.
marshal for the district of Maine;

John L. Bowers, Jr., of Tennessee, to be
U.S. atiorney for the eastern district of
Tennessee;

John J. Twomey, Jr., of Illinois, to be
U.S. marshal for the northern district of
Ilinois;

Leonard F. Chapman, Jr., of Virginia, to
be Commissioner of Immigration and Nat-
uralization;

Charles H. Anderson, of Tennessee, to be
U.S. attorney for the middle district of Ten-
nessee;

Leigh B. Hanes, Jr., of Virginia, to be U.B.
attorney for the western district of Virginia;

R. Jackson B. Smith, Jr., of Georgia, to be
U.S. attorney for the southern district of
Georgla;

Jack V. Richardson, of Kansas, to be U.S,
marshal for the district of Eansas;

Rex Walters, of Idaho, to be U.S. marshal
for the district of Idaho;

Rex K. Bumgardner, of West Virginia, to
be U.S. marshal for the northern district of
West Virginia;

Leon T. Campbell, of Tennessee, to be U.S,
marshal for the middle district of Tennessee;

James T. Lunsford, of Alabama, to be U.S.
marshal for the middle district of Alabama;

Leon B. Sutton, Jr., of Tennessece, to be U.S.
marshal for the eastern district of Tennessee;

George R. Tallent, of Tennessee, to be U.S.
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marshal for the western district of Tennessee;
and

James E. Williams, of South Carolina, to he
U.S. marshal for the district of South Caro-
lina.

‘The above nominations were reported
with the recommendation that the nomi-
nations be confirmed, subject to the
nominees’ commitment to respond to re-
quests to appear and testify before any
duly constituted committee of the Senate.

Mr. MAGNUSON. Mr. President, as in
executive session, I report favorably sun-
dry nominations in the Coast Guard
which have previously appeared in the
ConGRrESSIONAL REcOrD and, to save the
expense of printing them on the Execu-
tive Calendar, I ask unanimous consent
that they lie on the Secretary’s desk for
the information of Senators.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first time
and, by unanimous consent, the second
time, and referred as indicated:

By Mr. PASTORE:

8. 2696. A bill to amend title 38 of the
United States Code to provide pensfon bene-
fits for widows and children of certain per-
sons whose inservice death occurred not in
the line of duty. Referred to the Committee
on Veterans’' Affairs.

By Mr. ERVIN (for himself, Mr.
Maruiss, Mr. EeNNEDY, Mr, Mans-
FIELD, Mr. Brooxr, Mr. BuURDICK,
Mr. Heusxa, Mr. Youwe, and Mr.
PASTORE) :

5. 2697. A bill to protect the constitutional
rights of the subjects of arrest records and
%0 autherize the Federal Bureau of Investi-
gation to desseminate convictlon records to
State and local government agencles, and
for other purposes. Referred to the Com-
mittee on the Judiciary.

By Mr. RIBICOFF:

8. 2688. A bill for the relief of John J.
Egan. Referred to the Committeee on the
Judiciary.

By Mr. MUSEKIE (for himself, Mr.
FuLericHT, and Mr. METCALF):

8. 2699. A bill to amend section 315 of
the Communications Act of 1934, In order
to require the furnishing of equal oppor-
tunities in the use of a broadcasting station
to the national committee of the major op-
position political party In certain cases when
the President uses such station. Referred
to the Committee on Commerce.

By Mr. MONDALE (for himself, Mr.
Javizs, Mr. Nevsow, Mr. BTAFFORD,
Mr, WiLrLrams, Mr., RawmpoLPH, Mr,
KenNNEDY, Mr. CraNsTow, Mr. MoN-
ToYa, Mr. HucHEs, Mr. HATHAWAY,
Mr. PerLn, Mr. ScHWEIKER, Mr.
BErooxr, and Mr. RIBICOFF) :

8. 2700. A bill to postpone the the imple-
mentation of the Headstart fee schedule.
Referred to the Committee on Labor and
Public Welfare.

By Mr. PELL:

5. 2701. A bill to require the establishment
of safety standards for snowmobiles, and for
other purposes. Referred to the Committee
on Commerce.

By Mr. MAGNUSON (for himself, Mr.
Canwoxn, Mr. CorroN, Mr. HOLLINGS,
Mr. McINTYRE, Mr., PasTORE, Mr,
PELL, Mr. StEvENson, and Mr. TuN-
NEY):

8. 2702. A bill to provide that daylight sav-
ing time shall be observed on a year-round
basis. Referred to the Committee on Com-
merce.
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STATEMENTS ON INTRODUCED
BILILS AND JOINT RESOLUTIONS

By Mr. PASTORE:

8. 2696. A bill to amend title 38 of the
United States Code to provide pension
benefits for widows and children of cer-
tain persons whose inservice death oc-
cwrted not in the line of duty. Referred
to the Commitiee on Veterans’ Affairs.

Mr. PASTORE. Mr. President, I send
to the desk a bill to amend title 38 of
the United States Code to provide pen-
sion benefits for widows and children of
certain servicemen whose inservice death
occurred not in the line of duty.

Recently a Veterans’ Administration
claim for benefits was called fo my atfen-
tion involving constituents, a widow of a
deceased milifary officer and their five
children, who, because of an inequity in
the Veterans’ Adminisfration law, were
refused compensation. The officer, al-
though he had a distinguished military
career, did not die in line of duty.

Under the law, if a commissioned offi-
cer is killed not in the line of duty, the
Veterans’ Administration has no disere~
tion whatsoever with respect to granting
benefits to his surviving wife and chil-
dren.

However, in the case of a career en-
listed man who should die under the same
circumstances—not in the line of duty—
his spouse and children would receive
benefits, because the deceased enlisted
man would be treated as a veteran.

This quirk in the law arises, because an
enlisted man reenlists for several tours
of duty until he accumulates sufficient
time to retire.

However, a commissioned officer is con-
sidered to serve constantly from the date
of his commission until he either retires
or dies on duty or not in the line of duty.
In either event, the deceased officer can-
not be treated as a veteran under the
Veterans' Administration law, whereas
an enlisted man who is killed under sim-
ilar circumstances would be treated as a
veteran insofar as survivor’s benefits are
concerned.

The bill I have introduced would
provide that the surviving spouse and
family of an officer, who dies not in the
line of duty, and who has completed at
least 2 years of honorable service, would
be treated in identical fashion as the
family of a deceased enlisted man and
would be entitled to non-service-con-
nected VA benefits.

I think it is only equitable that the
widow and surviving children of a com-
missioned officer be treated the same as
the widow and surviving children of an
enlisted man. After all, whether an officer
or an enlisted man on active duty dies
in line of duty or through his own negli-
gence, the ones who really suffer are
those that the serviceman leaves be-
hind—his family.

I understand from Veterans® Adminis-
tration officials that the cost of this legis-
lation will be negligible since very few
service families will qualify for benefits
under this bill.

I hope that the Veterans® Affairs Com-
mittee, under the able leadership of Sen-
ator Vawce HarTEE, will act favorably
and expeditiously on this legislation, be-
cause I know of one family from Rhode
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Island in desperate need of the assistance
which this bill would provide.

By Mr. ERVIN (for himself, Mr.
MaTtHIAS, Mr. KeNNEDY, Mr.
MANSFIELD, Mr. BROOKE, Mr.
Burpick, Mr. Hrusga, Mr.
Youne, and Mr, PASTORE) :

S. 2697. A bill to protect the constitu-
tional rights of the subjects of arrest
records and to authorize the Federal Bu-
reau of Investigation to disseminate con-
viction records fo State and local gov-
ernment agencies, and for other pur-
poses. Referred to the Committee on the
Judiciary.

(The remarks of Mr. Erviv on the in-
troduction of the above bill and the en-
suing discussion appear later in the Rec-
orp during the debate on the conference
report on H.R. 8916, the State-Justice-
Commerce and the Judiciary appropria-
tion bill, 1974.)

By Mr. MUSKIE (for himself, Mr.
FuLBrIGHT, and Mr. METCALF) :
S. 2699. A bill to amend section 315 of
the Communications Act of 1934, in order
to regquire the furnishing of equal op-
portunities in the use of a broadcasting
station to the national committee of the
major opposition political party in cer-
tain cases when the President uses such
station. Referred to the Committee on
Commerce.

PRESIDENTIAL RESPONSE TIME ACT
Mr. MUSKIE. Mr. President, the age
of television has produced a potential for
the perfection of democracy—the oppor-
tunity to present to the public at large, in

their homes, the great political issues of
the day, and the proposed responses of
our political leaders.

In 1970, testifying before the Subcom-
mittee on Communications in favor of
a proposal to insure Congress some
greater measure of national television
exposure, I had occasion to observe that,
used to its fullest, television could deter-
mine the outcome of every political issue
and, in fact, every national issue. Buf
television has not yet been successfully
integrated into our political system.
There is yet no mechanism to insure ade-
quate access to television while protect-
ing against unequal advantage. And the
cost of television advertising has led to
perversion and abuse of political cam-
paigns.

The use of television in Presidential
politics illustrates some of the most diffi-
cult of these problems. Different Presi-
dents use television differently; but re-
gardless of the individual who occupies
the White House, or his party, by his ac-
cess to television he exercises unmatched
political power which threatens to create
an imbalance between the President’s
and his opponent’s ability to commumni-
cate with the electorate. Although there
may be dispute about how to remedy this
imbalance, a remedy surely must be
found.

Today I introduce, as a basis for for-
mulating a possible remedy, the Presi-
dential Response Time Act, to give the
opposition party access to television to
respond to the President during Presi-
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dential and congressional election years.
I am pleased that Senators FULBRIGHT
and METCALF are cosponsoring this meas-
ure.

The tremendous impact a President’s
use of television can have on the opposi-
tion political party, Congress, and even
the judiciary has been described in a
newly published book entitled “Presiden-
tial Television"—Basic Books, New York,
1973—by former FCC Chairman Newton
N. Minow, Writer John Bartlow Martin,
and Washington Attorney Lee M.
Mitchell. This book, produced with the
support of the 20th Century Fund, is a
welcome analysis of the critical relation-
ship of politics and television.

Each succeeding President, this study
reports, has made more effective use of
the power the President alone holds to
appear simultaneously on all national
radio and television networks at prime,
large-audience hours whenever and in
whatever format he wishes. Today the
President, and only the President, has
this unique opportunity to present his
image and his explanation of his policies
and plans to the American voting publie.
The study suggests that this power of
Presidential television can affect the con-
tinued ability of the opposition party and
the Congress to perform the very im-
portant function which our political and
constitutional traditions have led the
public to expect of them—checking and
balancing Presidential discretion.

To counterbalance a President's use of
television, the authors of “Presidential
Television” suggests that Congress pe-
riodically hold special prime-time ses-
sions to debate the most important issues
before us and that we allow the broad-
cast of these sessions by the networks.
They further suggest that the major po-
litical parties and the networks agree
upon the broadcast of periodic “National
Debates.” And they propose that the op-
position party be given a right to respond
to Presidential television appearances
during important preelection periods.
The legislation I introduce today is based
on this latter suggestion contained in the
hook “Presidential Television.”

The Presidential Response Time Act
establishes a right of response to Presl-
dential appearances for the opposition
political party during the 90 days prior
to a congressional election and during a
period commencing January 1 before a
Presidential election—if the opposition’s
own Presidential candidate, if any, would
not already be entitled as a result of the
President’s appearance to broadcast
time under present “equal time"” pro-
visions. During these periods, the major
opposition party is given a right to “equal
opportunities” when the President uses
a radio or television station. “Equal op-
portunities” is defined to provide reason-
ably equal broadcast time in terms of
length and audience potential of the
time period. If the President has chosen
the format of his appearance, the op-
position party may choose its format; if
the President’s appearance has been car-
ried simultaneously on more than one
network, the opposition party response
is to be carried simultaneously also. Ex-
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ceptions to the opposition party response
right are provided for Presidential ap-
pearances in newscasts or news docu-
mentaries and on-the-spot coverage of
news events where the President’s ap-
pearance is incidental. The bill also
establishes an exemption from the “equal
time"” requirement for appearances of a
candidate in an opposition party re-
sponse to a Presidential broadcast.

The cosponsorship of this measure by
Senators FULBRIGHT and METCALF is par-
ticularly welcome. Senator FULBRIGHT, in
1970, introduced a similar measure,
which I cosponsored, which would have
required broadcasters to provide network
television time to congressional repre-
sentatives, And Senator METCALF, as
chairman of the Joint Committee on
Congressional Operations, has displayed
a consistent interest in the role of tele-
vision in the work of Congress. I com-
mend their continued concern with the
problems of felevision and politics.

Mr. President, we must insure that
Presidential television does not danger-
ously imbalance politics and Govern-
ment. I hope the Presidential Response
Time Act will be considered by Congress
as a possible remedy to that imbalance.

I ask unanimous consent that the bill,
and an article in the Washington Star-
News by Messrs. Minow, Martin, and
Mitchell, be inserted in the REcorp.

There being no objection, the bill and
article were ordered to be printed in the
RECORD, as follows:

8. 2699

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, That section
315 of the Communications Act of 1934 is
amended—

(1) in subsection (a) by striking out “or"
at the end of clause (3), by inserting “or"
at the end of clause (4), and by inserting
after clause (4) the following:

“(5) broadeast time made available pur-
suant to subsection (b) of this section,”;

(2) by redesignating subsections (b)
through (g) as subsections (¢) through (h),
respectively, and by inserting after subsection
(a) the following new subsection:

“(b) If the facllities of any broadcasting
station are used by the President of the
United States within a period of ninety days
preceding a general election of members of
the House and Senate of the United States or,
in a year in which a presidential election is
to be held, within a period commencing
January 1 of such year and ending on the day
of such election, and if subsection (a) of this
section is not applicable to such use, then
the licensee of such station shall afford equal
opportunities to the national committee of
the major opposition political party. Appear-
ances by the President on any—

(1) bona fide newscast,

(2) bona fide news documentary (if the
appearance is incidental to the presenta-
tion of the subject or subjects covered by
the news documentary), or

(3) on-the-spot coverage of bona fide news
events (if the appearance is incidental to the
event), shall not be deemed to be use of
broadcasting station with the meaning of
this subsection.’;

(3) in redesignated subsection (f) by strik-
ing out “subsection (¢) or (d)" and insert-
ing in lieu thereof “subsection (d) or (e)";

(4) in redesignated subsection (g)(2) by
striking out “subsections (¢) and (d)" and
inserting in lieu thereof “subsections (d) and
(e}"; and
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(5) in redesignated subsection (g) by in-
serting at the end thereof the following:

**(3) For the purposes of subsection (b) of
this section, ‘major opposition political party®
shall mean the politieal party whose nomi-
nees for President and Vice-President of the
United States received the second greatest
number of votes in the Iast presidential elec-
ilon; "equal opportunities’ shall mean a time
period the length and scheduling of which is
reasonably equal in audience potential to
that used by the President and a choice of
program format if the President’s use con-
sisted of a format chosen by him, and where
the President's use of a broadcasting sta-
tion occurs simultaneously with his use of
other broadeasting stations, ‘equal oppor-
iunities’ shall also include the same simul-
taneous earriage.”

THE OrpostrioN NEEps A& Fam Szaxe

(By Newton N, Minow, John Barlow Martin
and Lee M. Mitchell)

On the evening of July 15, 1971, a spokes-
man for the so-called western White House
&t San Clemente, Calif., told the three major
television networks that President Nixon had
an announcement he wanted to make on na-
tionwide television. The networks quickly
cleared time for the announcement, which
would interrupt their regular shows at 10:30.

But even after agreeing to the presidential
preemption, the networks did not know the
subject of the President’s address. Network
newsmen with the President in California re-
ceived meither advance coples of his state-
ment nor pre-broadecast briefings.

Promptly at 10:30 p.m. EDT from studlos
in Burbank, the President's image appeared
in 26 million homes across the country. "1
have requested this television time tonight,”
he said, “to announce a major development
in our efforis to build a lasting peace In
the world.” He then told the American people
he had accepied an invitation from Fremier
Chou En-lai to visit mainland China. At the
same time, he revealed that his chief foreign
policy adviser, Henry Kissinger, had secretly
spent three days in China already.

President Nixon's dramatic announcement
of a major reversal of U.8. foreign policy took
the news media, the American people, and the
rest of the world completely by surprise. And
its impact was greatly increased because he
made it directly and personally to the Ameri-
can people.

One professional observer, calling this use
of television a “bombshell approach to major
new announcements,” wrote that such an
approach almost guaranteed that the first
wave of news coverage would be extremely
heavy and would be limited to straight re-
porting, thus giving the new policy power-
ful momentum—and momentum without
critical appraisal: “Surprise makes for con-
fusion and, at least initlally, confusion does
not make for valuable analysis.”

Time and again, and in recent years with
increasing freguency, presidents have ap-
peared on television to explain their policies,
to mobilize support, to go over the heads of
the Congress and the political parties, and to
speak directly to the people for their cause—
and their reelection.

Recognizing the pervasiveness of television,
its role as the electorate’s main source of po-
litieal information, and its ability to convey
images, candidates for election have em-
braced the public airwaves with enthusiasm,
By a television appearance, a politician may
place his views before & potentially enormous
audience; by appearing simultaneously on
most major television channels, so that al-
ternative viewing choices are sharply limited,
he can assure that much of the potential will
be realized. If a viewer is not sufficiently re-
sistant to turn his set off, the political mes-
sage generally gets through. As one analyst
noted:

“When asked, they say that they dislike
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political broadecasts . . . but when there is
no alternative, they watch. There is good
reason to belleve, moreover, that these are
people who were not previously reached. . . .
Television has activated them. They now have
political opinions, and talk to others about
them, It can be demonstrated that they have
learned somethin when their view-
Ing was due more to lack of alternatives than
to choice.”

But the power of political television Is not
limited to individual candidates or to elec-
tion campaign periods. Sen. Edmund Muskie
has even testified that "“used to its fullest,
television can determine the outcome not
only of any political issue, but more impor-
tantly of each and every national issue.” The
success of candidates” use of television has
given rise to presidential television—the use
of television (and radio) by en already
elected president to advance his legislative
programs and his political objectives.

Evidence indicates that the televised pres-
idential address can have an important
effect on public opinion of national issues.
Polls have disclosed, for example, that pub-
lic support for a Kennedy tax proposal rose
by 4 percent after his television address on
the subject; that support for President
Johnson’s position on Vietnam issues rose
by 30 percent after one of his television ad-
dresses; and that support for President
Nixon’s Vietnam policies rose by 18 percent
after one of his television addresses. Louis
Harris reports a definite “correlation be-
tween televised presidential speeches and
increased public accepiance of the Pres-
ident’s positions.”

Effectively used, the presidential televi-
sion address can undermine the ability of
the party out of power to mount an effec-
tive electoral challenge.

The public and Congress have turned
their attention to financial and fairness
problems resulting from the use of television
by candidates but have pald relatively little
official attention to the rampant growth of
presidential television. Yet presidential tele-
vision may damage, or at least drastically
restructure, demoeratic institutions even
more than campaign television: Television's
Incpact threatens to tilt the delicate system
of checks and balances among our govern-
mental institutions in the direction of the
president.

Though a president has a wide choice of
radio and television techniques the most
direct form of presidential television is the
formal address preempting regular television
programs to announce an important event
or policy decision.

The three networks usually carry the
president’s message simultaneously, with the
result that in cities served only by network-
affiliated stations, viewers have no choice of
what to watch; in larger cities, viewing
choices are diminished. Presidential televi-
sion addresses usually are carried at the
same time by all major radio networks. More
and more, the televised presidential address
has been delivered during prime time, the
7:00-11:00 P.M. period during which com-
mercial broadcasting attracts the largest
audience.

The opposition can never egual the pres-
ident's ability to make news. When, in the
campaign of 1972, George McGovern, Demo-
cratic candidate for President, requested
television time to explain why he had asked
Sen. Eagleton to resign as his vice-pres-
idential candidate, the networks refused on
the grounds that his appearance would not
be news unless he were to name Eagleton's
successor—something he was not then pre-
pared to do. It is hard to believe the net-
works would not have given President Nixon
television time had he decided to drop Vice
President Agnew from his ticket and asked
for time to explain why. This Is not to sug-
gest that the networks are biased against
the Demoerats. It is merely to suggest the
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newsworthiness of the President of the
United States.

Because of who he is, newsmen and their
editors allow the president to speak for him-
self. The remarks of an opposition spokes-
man may be summarized in television news
reporting or analysis; the president's views
usually are given in his own words. If a
president asks for time, network executives
can hardly decide that what he wishes to
say is less important than what Marcus Wel-
by has to say. Moreover, they are hard put
t0 determine what part of his discourse is
most important, especially if he insists that
it is all imy t.

A President Is further assured of broad-
cast time because broadcasters are eager to
please him. They are after all, licensed by
the federal government, by the Federal Com-
munications Commission. And the president
sppoints the members of the FCC. Broad-
casting is privilege, revocable by the FCC.
Since television stations are enormously valu-
able, commonly worth many millions of dol-
lars, broadcast executives admit to being sen-
sitive about incurring the displeasure of the
president and his FCC.

Occupants of the White House have not
hesitated to capitalize on broadcaster fears
of retaliation. Franklin Roosevelt let the in-
dustry know that FCC policies could begin
at the White House. President Johnson was
quick to let broadcasters kmow in no un-
certain terms when they displeased him. Vice
President Agnew has charged broadcasters
with being unfair to the President, while
reminding them that they operate under gov-
ernment licenses. Whether intentional or not,
the incumbent exercises power over broad-
cast decision-making.

The only restriction upon a president’s
use of television is imposed not by the broad-
casters but by the audience. Franklin Roooe-
velt once observed that *“the public psy-
chology . . . cannot, because of human weak-
ness, be attuned for long periods of time
to a constant repetition of the highest note
in the scale.” At some point too much presi-
dential television exposure will bore the pub-
Iie.

If every appearance of the president on
television has political significance, if the
president can be regarded as campaigning
throughout his term, then it Is essential that
the opposition—whether it be the opposing
political party or some other group formed
over a particular issue—somehow maintain
the ability to compete. It is not only diffuse-
ness, lack of structure, and lack of a pre-
eminent leader or a single line on issues that
have limited the opposition party’s effec-
tiveness in responding to presidential tele-
vision. Lack of comparable access to tele-
vision severely compounds the epposition’s
difficulty.

It has been suggested that, in combination,
the president’s political opponents may even
have greater exposure than he. President
Nixon’s press secretary, Ronald Ziegler, be-
lieves that the opposition can “ecollectively—
regularly—and with great impact—attack the
president’s policy . . . The collective weight
of their opposition equals or outweighs the
TV statements of the President. It balances
without question.”™

The only way an opposition party spokes-
man can gain access to television time under
his own control is to be given it by the net-
works or to buy it himself. Oecasionally, one
of the networks has offered time to the oppo-
sition to use as it sees fit. But the networks
have never directly given the opposition
party simultaneous three-network prime
time to present its views and images at a
time and in a format chosen by the party—
the econditions in which the president
operates.

From Jan. 20, 1969, through August 1, 1971,

President Nixon made 14 television addresses
and held 15 televised news conferences, all

carried simultaneously and free by ail three
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networks, while the opposition party as such
made three appearances, none of them
broadcast on all networks simultaneously.

Of course, the opposition party can buy
time. But a half-hour of simultaneous prime
time on all networks can cost more than
$2560,000, more than the opposition should
reasonably be expected to spend to balance
the President’s free appearances. In 1972, it
was also more than the Democratic party
could afford. And even if it were not, the
networks are not eager to disrupt program
schedules, and they also fear complaints
from sponsors whose commercial messages
may happen to appear immediately before or
after a controversial political program.

Our proposal is this: “Equal broadcast op-
portunities” should mean free time when
the president’s time has been free, at an
equally desirable time of day and of a dura-
tion approximately equal to the length of
the President’s broadcast. The national com-
mittee should control format of the pres-
entation if the president has had control of
his format.

In exercising its “right of response,” the
party’s national committee would not be
limited to addressing only those issues raised
by the president in his appearance. It could
for example introduce its leaders or the party
candidate or candidates in the coming elec-
tion, or both.

When a presidential appearance has been
carried simultaneously by the networks, the
national committee response should also be
carried simultaneously by the networks. Oth-
erwise, the television exposure clearly could
not be termed “equal.”

Under this proposal, if the president deliv-
ered a prime-time, three-network broadcast
address to propose an international agree-
ment, for example, radio and television sta-
tions (and CATV systems) that carried the
address would be obligated to provide the
national committee of the major opposition
party “equal opportunities.”

The party response time should be put in
the hands of the party's national committee
because the committee is responsible for the
party’s election campaign. If party members
are dlssatisfied with their national commit-
tee's response, they should work to change it.
The committee surely would be more respon=-
sive to pressures from party members than
would the networks.

The purpose of response time in the peri-
ods prior to federal elections is to insure
equality in the electoral use of television.
Each presidential television appearance can
help create a favorable image of the presi-
dent or his party and may change votes. Even
when the president is not a candidate for re-
election, his appearance can affect the candi-
dacies of other nominees of his party.

But there should be a limit on the period
when response opportunities are required;
this avoids the danger, on the one hand,
of over-politicizing the presidency and, on
the other hand, of boring the public. If the
response period were unlimited, the presi-
dent might have difficulty in maintaining a
consensus with which to govern; and the
public would have no respite from politics.
The proposal establishes, at the least, the
right of response during all of a presiden-
tial year before the election.

The opposition response should be ex-
empt from the equal time law and the falr-
ness and political party doctrines. This is
necessary to prevent a continuing ‘re-
sponse” to a ‘response”’—an unneces-
sary and unfair burden on the broadcaster.

Between elections, the national commit-
tee of the opposition party, the national
committee of the president’s party, and the
commercial and public television networks
should together develop a plan to present
live debates—perhaps titled “The Natlon-
al Debates"—between spokesmen for the
two major parties with agreed topics and
formats quarterly each year (only twice a
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year in federal election years). All debates
should be scheduled during prime time and
broadcast simultaneously by all networks.,
They should be widely advertised and
promoted by the broadcasters and the par-
ties. This proposal should be carried out
voluntarily by the partles and networks
rather than be required by legislation.

The debate format, including minor par-
ties at times, might help overcome the pub-
lic’s lack of interest In political programs.

In addition to providing television access
for the opposition party, “The National
Debates” would prevent unfairness to the
president's party. Ordinarily, any position
that the party in power takes is consistent
with the president’s position. But impor-
tant differences sometimes arise, as recent
history indicates, between the president
and a significant faction of his own party.

We also propose adopting reforms to ensure
all significant presidential candidates a
minimum amount of free, simultaneous tele-
vision time. The voters’ ability to watch and
assess candldates for president and vice presi-
dent is in danger of being limited by the high
cost of television. Each presidential candidate
and his running mate shall be given cam-
paign “voters’ time' without cost to them—
broadcast time provided simultaneously by all
television and radio stations. The two major
party candidates would recelve six 30-minute,
prime-time program periods in the 35 days
preceding a presidential election; candidates
of minor parties of sufficient size would re-
celve one or two half-hour periods depending
on the party’s relative strength. Candidates
could use their voters' time only in formats
that “promote rational political discussion
and substantially involve live appearance by
the candidate.” The federal government
would compensate broadcasters for voters’
time at reduced commercial rates.

In combination, these reforms would do
much to protect the traditional functions of
the loyal opposition in an electronic era.
Between elections, the opposition could de-
velop and present through debate its posi-
tions on issues.

In each case, the opposition’s television
time would equal the president’s—free,
prime-time, and on all networks simultane-
ously. The proposals would not, and should
not, guarantee successful opposition to the
president. But they would provide the op-
position party with what it requires to con-
tinue as a vital institution, a reasonable
chance to take its case to today's market-
place of ideas—television.

Mr. FULBRIGHT. Mr. President, I am
pleased to join the senior Senator from
Maine (Mr. MUsSKIE) in sponsoring leg-
islation which would establish a right of
response to Presidential appearances on
radio and television. Under this bill, the
national committee of the opposition
party would be given an automatic right
of response to Presidential radio-TV
appearances during a Presidential elec-
tion year or within 90 days preceding a
congressional election in a non-Presi-
dential year.

This legislation was recommended in
the 20th Century Fund’s report on
“Presidential Television,” coauthored by
Newton N. Minow, John Bartlow Martin,
and Lee M. Mitchell. Senator MUskKIE
and I are introducing this legislation in
order to draw attention to this signifi-
cant report and to stimulate discussion
on this highly important topic.

This bill would represent one step to-
ward redressing the communications im-
balance that has seriously distorted our
constitutional and political systems.

Section 315 of the Communications
Act of 1934 would be amended to require
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that every radio or television station or
cable television system which carried an
appearance of the President within the
designated “response” period provide,
upon request, equal broadcast oppor-
tunities to the national committee of the
opposition political party. Those Presi-
dential appearances in documentaries
or spot news coverage in which the
President’s appearance is only inciden-
tal, and appearances that already give
rise to “equal time” for an opposition
candidate would be exempt from this re-
quirement.

The opposition would receive free time
if the President’s time was free, and
should be at an equally desirable time
and of similar duration.

As the 20th Cenfury Fund report
states:

The purpose of response time in the
pericds prior to federal elections is to in-
sure equality in the electoral use of tele-
vision. Each presidential television appear-
ance can help create a favorable image of the
president or his party and may change
votes. Even when the president is not a
candidate for reelection, his appearance can

affect the candidacies of other nominees of
his party.

This legislation is aimed primarily at
assuring fair and balanced access to
television during Federal election
periods and deals with the political im-
balance which results from the Presi-
dent having relatively unfettered access
to TV, while the opposition currently has
nothing approaching equal access. This
bill would reduce the advantage that a
President nmow enjoys in such a situa-
tion—an advantage that I believe is in-
consistent with our political and con-
stitutional system. :

As I stated earlier, this would be one
step toward redressing the communica-
tions imbalance which has developed in
the television era, an imbalance which
threatens serious damage to our demo-
cratic institutions.

The issue is stated very well in the
report on “Presidential Television™:

The Constitution established a presidency
with limitations upon its powers—the need
to stand for reelection every four years,
checks than can be exercised by the Con-
gress and the Supreme Court. The evolution
of political parties and a strong two-party
system provided a rallying point for op-
ponents on an incumbent administration,
enhancmg the importance of frequent Tre-
election. An intricate set of constitutional
balances limiting the powers of each of the
three government branches added force to
the separatlon of government functions.
These political and constitutional relation-
ships served the country well for many years.
Television’s impact, however, threatens to

tilt the delicately balanced system in the
direction of the president.

As Fred Friendly has written, the al-
most exclusive Presidential access to
television “bestows on one politician a
weapon denied to all others,” and this
device “permits the first amendment and

the very heart of the Constitution to be
breached.”

The bill which Senator MuskIie and I
are infroducing would help alleviate the
political imbalance which results from
Presidential television.

However, it would not really alleviate
the imbalance among the coequal
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branches of Government which has re-
sulted from the domination of television
by the executive branch. It may be re-
called that in 1970 I introduced legisla-
tion which would have required radio
and television stations to provide a rea-
sonable amount of public service time
to authorized representatives of the
Senate and House to comment upon and
to explain issues of public importance.
The broadcast time would be made
available at least four times a year, con-
sistent with the obligation of broadcast
licensees to serve the public interest.

Hearings on “Public Service Time for
the Legislative Branch” were held by the
Communications Subcommittee of the
Committee on Commerce under the
chairmanship of the Senator irom Rhode
Island (Mr. PasTorE), although no final
action was taken on the proposal.

That proposal was of an institutional,
not partisan, nature. Its purpose was to
help restore the constitutional balance
between the executive and legislative
branches and to guarantee the right of
the people to hear diverse and opposing
views, regardless of party.

I still feel that there is a strong need
for such legislation. A variety of differ-
ent suggestions have been made about
presentations, and I am convinced that
a suitable arrangement can be devel-
oped. One of the possibilities suggested
in “Presidential Television,” and one of
the alternatives I have mentioned,
would be the broadcast of special prime-
time evening sessions of Congress. The
report specifically proposes:

Congress, in consultation with the tele-
visiom networks, should permit television
cameras on the floor of the House and Sen-
ate for the broadcast of specially scheduled
prime-time evening sessions at which the
most important matters before it each term
are discussed, debated and voted on. The ses-
sions should be scheduled and broadcast at
least four times per year and carried simul-
taneously by all three networks. These broad-
casts should be exempt from the “equal
time"” law and the fairness and political
party doctrines.

My, President, without specifically en-
dorsing this proposal, I do commend to
the Senate and to those interested in re-
solving this problem, the report on “Pres-
idential Television.” I think it deserves
our serious consideration.

I understand that the Joint Commit-
tee on Congressional Operations, under
the leadership of the Senator from Mon-
tana (Mr. METcALF) is also looking into
this question and I am hopeful that the
committee will come up with some posi-
tive recommendations.

As the majority leader, Mr, Mans-
FIELD, said earlier this year:

It is time for Congress to determine who
really should decide what is a fair input by
a coequal branch of government into the
perceptions of the American electorate.

I believe that any sensible interpretation
of a notion of fairness requires that the
American people have the input of the Con-
gress on an issue of great vital importance
especially when that issue was drawn into
guestion by the President in an attack upon
the Congress.

With the revolution of communications in
this country, the whole notion of the sepa-

ration of powers has been significantly di-
minished by the inordinate Input the execu-
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tive branch, through the President and the
Cabinet officers, has on television.

I believe this is a matter of immense
importance and that action must be
taken to insure that the Ilegislative
branch does have access fo television.
There is certainly nothing in the Con-
stitution which says that, of all elected
officials, the President alone shall have
the right to communicate with the Amer-
ican people. That privilege was a gift of
modern technology, coming in an age
when chronic war and crisis were already
inflating the powers of the Presidency.
The Congress has recently taken steps to
reassert itself in the area of war powers
and I am hopeful that in the future we
can move to right the balance in other
areas.

The legislation we have introduced to-
day, in conjunction with action to pro-
vide congressional access to television on
an institutional basis, would help reaf-
firm the constitutional principle of co-
equal branches of government and the
democratic principle of fair elections,
with equal access to the voter.

As I stated in testimony on behalf of
my 1970 proposal, communication is pow-
er and exclusive access to it is a danger-
ous, unchecked power.

Mr. President, I ask unanimous con-
sent to have printed in the ReEcorp arti-
cles by Herbert Brucker, from the Boston
Globe of November 7, and by John O'Con-
nor, from the New York Times of Novem-
ber 11.

There being no objection, the article
were ordered to be printed in the REcorp,
as follows:

[From the Boston Globe, Nov. 7, 1973]
THE CHECKS. AND Baramces No LoNGer Do
(By Herbert Brucker)

The Twentieth Century Fund has issued a
report saying in effect that television has
twisted the Constitution out of shape. The
checks and balances among the separate de-
partments, says the report, no longer check
and balance. Why? Because television has
given Presidents one-way access to the Amer-
ican people, while by comparison Congress
and the courts are muzzled,

The reception of this report has been as
usual in a world too full of a number of
things, Here and there there has been com-
ment. But we may expect that the whole
study, despite its significance to every citi-
zen, will be filed and forgotten.

This 15 what the social scientists call tech-
nological lag. It takes a long time, maybe a
generation, after a public need becomes glar-
ingly obvious for soclety to get around to
bringing itself up to date.

Other examples stare us in the face. If the
political and constitutional turbulence now
swirling through the nation has proved any-
thing, it is that we are far behind in updating
such fundamental political processes as
choosing Vice Presidents, providing for presi-
dential succession, and financing political
campaigns, The entire national convulsion
we are entering was made possible by tele-
vision's astronomical escalation of the cost of
presidential campaigning.

Then, too, there is another defect in our
inherited political system that we have done
nothing about but talk. This is the press-
ing need, under today’s conditions, for scrap-
ping the Electoral College and substituting

the direct election of Presidents. Only luck
has saved us, so far, from the disaster inher-

ent in an electoral deadlock thrown into the
House,
Well, one thing at a time. To correct the
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imbalance caused by TV, the Twentieth Cen-
tury report suggests among other things:

That prime-time debates be arranged for
television, including live debates between
spokesmen for the two major parties four
times a year,

A right of reply for the opposition national
committee, any time a President addresses
the nation during the 10 months before a na-
tional election.

Government purchase of network time, at
half price, for presidential candidates.

Additional free television time for all sig-
nificant presidential nominees in the 35 days
before an election.

TV coverage of both houses of Congress for
prime-time evening sessions at which im-
portant matters are debated and voted on.

One reason proposals along these lines
need to be enacted Into law is that broad-
casters do not cover government and politics
as news to anything like the extent news-
papers do. Except for giving presidents prime-
time TV coverage on all three networks,
plus oceasional fragmentary exposure of other
political figures on the morning and evening
news shows, or on the Sunday Iinterview
shows, broadcasters charge politicians for
time on the air.

Newspapers, to be sure, also welcome polit-
ical advertising. But with them it is a minor
part of their coverage. Most newspapers sim-
ply report in their news columns what can-
didates do and say. There is no reason why
broadcasters—who make millions by having
free, exclusive use of a portion of the public
alr—should not give free time to govern-
ment and polities just as the papers and
news magazines do.

Then again we fail to turn advancing tech-
nology to our advantage. In our day-to-day
following of the Watergate-induced political
crisis it is silly that whenever some crucial
event takes place in Judge Sirica’s court or
some other court, we have to put up with an
artist's sketch of what it looks like, while an
offstage voice tells us what is going on.

We bar cameras and microphones from our
courts, and often from our legislatures,
though there is no reason why they cannot
be kept within bounds there, just as they are
at royal coronations, Kennedy or Churchill
funerals, or other public events in which dig-
nity rather than staging an entertainment
spectacular is the overriding concern.

Of course the Constitution, which has been
adapted to changing times for the better part
of two centuries, can be adapted to television.
All it takes is that we bestir ourselves—and
that we choose leaders who can lead.

|From the New York Times, Nov. 11, 1973]
No Back TaLE FroMm THE Press, PLEASE
(By John J, O'Connor)

When “Bill Moyers's Journal” returned re-
cently to the public television schedule with
“An Essay on Watergate,” the occasion was
reassuring on several levels, some perhaps not
anticipated fully by Moyers himself. Most
strikingly, the essay was excellent, succeed-
ing forcefully as a “personal attempt” to get
to the roots of the Watergate morality, to
explore the premise that “Watergate is some-
thing everybody does, it's politics as usual.”

The program offered broad and thoughtful
perspective at a time when broadcast jour-
nalism generally is preoccupied with simply
reporting the incredible cascade of news
stories concerning the Nixon Administration
over the last several months. The result was
an object lesson on the potential role of a
truly independent public TV system. And, of
course, it is hardly coincidence that when, in
pre-Watergate days, various Washington of-
ficials were demanding an end to news and
public affairs programing on public TV, the
name of Bill Moyers was prominent on the
enemies list.

Those officials presented ingenious and in-
geniously empty arguments. From Clay T.
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Whitehead, director of the White House Of-
fice of Telecommunications Policy, to Pat-
rick J. Buchanan, special assistant to the
President, to Henry Loomis, president of the
Corporation for Public Broadcasting, the
well-orchestrated lament was for a return to
"localism,” where in effect most stations
couldn't monetarily afford to be a threat
to anyone.

The official dictum seemed to be “less is
more,” neatly wrapped in sanctimonious dec-
larations of impartiality. Any detections of
an Administrationwide conspiracy to silence,
or at least better to control, portions of the
press were dismissed with patronizing con-
descension.

Then, happening to be a day after the
showing of “An Essay on Watergate,” Sen-
ator Lowell P. Welcker Jr., Republican of
Connecticut, made public a serles of White
House documents obtained by the Senate
Watergate committee. The memorandums—
involving such familiar names as H. R. Halde-
man, Charles W. Colson and Jeb Stuart Ma-
gruder—were written over 12 months, be-
ginning in February, 1870. At issue was noth-
ing less than a series of efforts to “tear down
the institution” of broadeast journalism.

One of the most revealing, both of the
Administration and of broadcasting, was a
Sept. 25, 1870, memorandum from Colson to
Haldeman. Colson had been pressuring top
executives of the three commercial networks
to deny requests by the Democratic party for
free air time to reply to televised Presiden-
tial statements. Colson wrote:

“These meetings had a very salutary effect
in letting them know that we are determined
to protect the Presidents position, that we
know precisely what is going on from the
standpoint of both law and policy, and that
we are not going to permit them to get away
with anything that interferes with the Presi-
dent’s ability to communicate.”

With the President as the only person in
the nation having unlimited and virtually
instant access to television, it is curious to
find his aides so worried about an “ability
to communicate.” But, of course, the thrust
of their efforts went much further. It con-
cerned the ability of the President to monop-
olize communications, to eliminate alto-
gether the possibility of questioning and
criticism, whether from political opponents or
TV commentators. That would be the ulti-
mate victory in a crusade “to protect the
President's position.”

In his television essay, Moyers presented
an especially apt sports context to define the
name of the game, the cause reflecting the
old American will to win, with a modern
twist: “When the one great scorer comes to
write against your name, he marks not that
you won or lost, but how you played the
game."”

“The sports writer Grantland Rice formu-
lated the ethic In 1923. In theory, at least,
the name of the game was falr play.

“By the nineteen-sixties, football had a
new ethic, articulated by Vince Lombardi
of the Green Bay Packers and Washington
Redskins: ‘Winning isn't everything; it's the
only thing.*

“In the situation room of the Committee
to Re-elect the President, a windowless, well-
guarded command post across from the com-
mittee’'s headquarters, the President’s team
hung a sign borrowed from Lombardi: “Win-
ning in politics isn't everything; it’s the only
thing."

“The name of the game was victory."

If the consequences weren't so tragic for
the nation, the playing of the game, the tac-
tics employed, might be almost laughable for
their ineptness and miscalculation. Conslder
another section of the same Colson memo-
randum:

“To my surprise CBS did not deny that the
news had been slanted against us. [Willlam
S.] Paley merely said that every Administra-
tion has felt the same way and we have been
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slower in coming to them to complain than
our predecessors. He, however, ordered [Dr.
Frank] Stanton in my presence to review the
analyses with me and if the news has not
been balanced to see that the situation is
immediately corrected. Paley [chairman of
CBS] Is in complete control of CBS—Stanton
[former president of CBS] is almost obse-
quious in Paley’s presence.”

Since the Nixon Administration continues
to complain strongly about TV news com-
mentaries, it can only be concluded that CBS
did not find any reason to have the situation
“immediately corrected.” And it was the “ob-
sequious™ Stanton who later stood up to the
Administration and Congress in the fracas
over ‘The Selling of the Pentagon" docu-
mentary.

The self-deception is almost laughable, but
not quite. As Moyers put it, commenting on
the entire Watergate quagmire: “It was
close. It almost worked. But not quite. Some-
thing basic In our traditions held . . . What
is best about this country doesn’t need exag-
geration. It needs vigilance.”

By Mr. MONDALE (for himself,

Mr, Javirs, Mr. Neisow, Mr.

=TAFFORD, Mr. WiLLiams, Mr.

RawpoLrH, Mr. KeEnNEDY, Mr.

CrawsTON, Mr. MonNTOYA, MI.

HucHES, Mr. HATHAWAY, Mr.

PeELL, Mr. ScHWEIKER, Mr.

Brookg, and Mr. RIBICOFF):

S. 2700. A bill to postpone the imple-

mentation of the Headstart fee sched-

ule. Referred to the Committee on Labor

and Public Welfare.

HEADSTART FEE SCHEDULE

Mr. MONDALE. Mr. President, today I
am introducing on behalf of myself,
Senator Javrirs, Senator NeLsow, Sena-
tor Starrorp, Senator WiLrLiams, Senator
RaxpoLPrH, Senator Kennepy, Senator
CrANSTON, Senator MoNTOYA, Senator
Hucues, Senator HatEAwWAY, Senator
PeELL, Senator ScHWEIKER, Senator
Brookg, and Senator Risicorr, a bill
which would postpone implementation of
the fee schedule for nonpoor children
participating in Headstart until July 1,
1975. This same measure has been Intro-
duced in the House of Representatives
by Congressmen PERKINS, QUIE, HAWKINS,
STEIGER, BrapEMAS, BELL and MEEDS.

Mr. President, the fee schedule in ques-
tion was originally developed as a com-
promise to gain administration support
for the Comprehensive Child Develop-
ment Act of 1971, which was vetoed by
the President. Authority for the same
fee schedule was then added to the Eco-
nomic Opportunity Amendments of 1972,
apparently in the belief that it would en-
courage participation of nonpoor chil-
dren in Headstart programs. The De-
partment of Health, Education, and Wel-
fare, in exercising its discretion under
this authority, set fees for nonpoor chil-
dren at or very close to the maximum
levels permitted by this legislation, and
the fee schedule went into effect earlier
this year.

The results have been very disturbing.
The reports I receive from my own State
of Minnesofa and from numerous locali-
ties throughout the Nation indicate that
this fee schedule is causing serious prob-
lems both for many families whose chil-
dren have participated in Headstart or
want to participate, and for the Head-
start program itself.

Rather than encouraging the partici-
pation of nonpoor children in the Head-
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start program. this fee schedule appears
to be decreasing nonpoor participation.

Rather than raising additional funds
which could be used to expand Head
Start programs, reports suggest that in
some cases it is costing more to imple-
ment and administer the fee schedule
than the fee schedule produces in addi-
tional funds.

In addition, in some localities I am
told that the fee schedule is causing
previously popular Headstart programs
to lose community support: is producing
a bitterness between poor and nonpoor
participants; and is causing special prob-
lems for families with handicapped chil-
dren at the very moment that increased
involvement of handicapped children in
Headstart programs is required by law.

Mr. President, for these reasons, I am
introducing legislation today which post-
pones implementation of a Headstart
fee schedule until July 1, 1975. This bill
will provide the authorizing committees
and the Congress as a whole an oppor-
tunity to review and reconsider the need
for a fee schedule during our work next
spring regarding the extension of Head-
start and the Economic Opportunity Act.

I am hopeful that we can enact this
bill in the very near future so that we
can end the confusion and difficulties
the fee schedule is now creating for fami-
lies and Headstart programs across the
country.

By Mr. PELL:

S. 2701. A bill to require the estab-
lishment of safety standards for snow-
mobiles, and for other purposes. Re-
ferred to the Committee on Commerce.

Mr. PELL. Mr. President, today I am
introducing a bill that will provide for
improved safety in the manufacture and
operation of snowmobiles.

The use of the snowmobile in the
northern tier of States has increased
rapidly over the last few years. It is
now estimated that more than 214 mil-
lion machines are in use. The sport has
added millions of dollars to the econ-
omies of the States in the snow belt.

However, Mr. President, this growth
has not been without a great price. In
the winter of 1967-68, 54 persons lost
their lives in snowmobile accidents. In
1968-69, this number increased to 84.
By the winter of 1970-71, the number of
deaths had risen to 104, including that
of a close family friend. Last year,
1971-72, that figure rose to 164. We do
not yet have the figures for 1971-73,
but it is estimated that 50,000 persons
will be injured seriously enough to re-
quire treatment at a medical facility.
It appears the numbers of deaths will
again increase.

Even though the figures on death and

injury are sobering, there are other
hidden injuries not reflected here. The

noise levels of these machines is so great

that many operators are sustaining per-
manent ear damage.

Further, this raucous invasion has
created a serious noise problem for the
other users of recreation lands. The
hiker, the skier, the fisherman, and
hunter who seek out the restful solitude
of open spaces now find their recrea-
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tional calm destroyed by these noisy and
dangerous machines.

The speed and lack of control by
many operators jeopardizes the safety
of other users of recreation spaces.

These factors of noise, speed, and lack
of control have a deleterious effect on
other parts of the environment. The ma-
chines break off tops of young trees, thus
permanently damaging or destroying
them. Animals have been chased to the
point of exhaustion and death. Some
hunters have begun using the machines
to invade areas which had provided
sanctuary to wildlife. Lakes, once in-
ggsgessible. are now being depleted of

The bill I introduce today would
remedy some of the larger ills associated
with the snowmobile. It would set an
upper limit on the noise levels of the
machines; it would require the manu-
facturer to provide more safeguards; and
finally, it would restrict the operation of
these machines on public lands so that
the environment and the rights of other
users are protected.

Mr. President, snowmobiles have a
capacity to confribute to the work and
recreational life of our country. But even
the most ardent snowmobilers today rec-
ognize the desirability and indeed the
necessity of reasonable restraints and
regulations to protect snowmobile users,
the general public and our environment
from unnecessary injury and damage.
That is the object of this legislation, and
in this regard, I want to commend the
International Snowmobile Industry As-
sociation and manufacturers for recog-
nizing these concerns and undertaking
programs to help achieve these goals.

I ask unanimous consent that the text
of the bill be printed in the Recorp at
this point.

There being no objection, the bill was
ordered to be printed in the Recorp, as
follows:

8. 2701

Be it enacted by the Senate and House
o] Representatives of the United States of
America in Congress assembled.

DEFINITIONS

Bection 1. For the purposes of this Act
the term—

(1) “snmowmobile” means any device that
is propelled by a motor and is designed for
oversnow travel; and

(2) "Commission” means the Consumer
Product SBafety Commission established pur-
suant to section 4 of the Consumer Product
Bafety Act (16 U.S.C. 2053).

BAFETY STANDARDS

Sec. 2. The Commission shall establish
consumer product safety standards for the
snowmobiles pursuant to its authority un-
der section 7 of the Consumer Product Safe-
ty Act (15 U.S.C. 2066). Such standards
shall Include requirements that snowmo-
biles be equipped with—

(1) a forward-facing white headlight suf-
ficient to distinguish objects at a distance
of 200 feet, a red taillight which is visible
from a distance of 500 feet, and a battery
reserve sufficient to operate both the head-
light and taillight for a period of one hour
without operating the motor;

(2) not less than 250 square inches of
reflective material applied to each side of
the snowmoblile;

(2) a throttle control which automatically
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returns to idle after release of the operator’s

hand;

(4) a windshield of transparent material
which extends above the head of a seated
operator and which is of sufficient strength
to withstand impact and deflect objects en-
countered at cruising speeds; and

(6) a muffler system sufficient to reduce
the operating noise level of the snowmobile
to 73 dbA at 100 feet using measurement
practices recommended by the Society of
Automotive Engineers.

RESTRICTIONS ON USE OF SNOWMOBILES ON
PUBLIC LANDS

Sec. 3. (a) (1) Any Individual who oper-
ates or is a passenger in a snowmobile be-
ing operated on the public lands of the
United States shall wear, whenever the
snowmobile is in operation, a helmet, ap-
proved by the Secretary of the Interior pur-
suant to subsection (d), which provides
crash protection,

(2) It shall be unlawful for any individ-
ual who operates or rides as a passenger in
& snowmobile being operated on the public
lands of the United States to carry any fire-
arms on his person or on or attached to a
snowmobile.

(b) It shall be unlawful for any individ-
ual—

(1) to operate any snowmobile at any
speed in excess of ten miles per hour while
such snowmobile is within a distance of 100
feet of any pedestrian, building, or any hik-
ing or ski trail;

(2) to use any snowmobile to chase or In
any other manner disturb wildlife; and

(3) to operate any snowmobile within any
area which has been designated a wilder-
ness area, or cultural or historical site.

(c) Nothing in this section shall be con-
strued to limit the authority of the Secre-
tary of the Interior or his delegate to con-
trol or otherwise limit the use of snow-
mobiles on the public lands of the United
Btates whenever, in his judgment, such use
would have a deleterious impact upon such
lands.

(d) The Secretary of the Interior shall by
regulation presceribe standards for crash
helmets and shall cause notico of such
standards to be made public within six
months after the date of enactment of this
Act.

PENALTY

Sec. 4. Violations of the provisions of sec-
tion 3(a) or (b) of this Act is a misdemeanor
punishable by imprisonment for not more
than 15 days, a fine of not to exceed $100, or
both, for each such violation.

EFFECTIVE DATE

Sec. 6. The provisions of section 3(a) (1)
shall become effective 30 days after the date
on which the BSecretary of the Interior
promulgates final regulations for crash hel-
met standards under section 3(d) of this Act,
All other provisions of this Act shall become
eflective on the date of enactment.

ADDITIONAL COSPONSORS OF BILLS
AND JOINT RESOLUTIONS
8. 798
At the request of Mr, PeLL, the Sena-
tor from New Jersey (Mr. WILLIAMS)
was added as a cosponsor of S. 796, a bill
to improve museum services,
5. 1280

At the request of Mr. PeLL, the Sena-
tor from Nevada (Mr. Biesre) and the
Senator from California (Mr. TUNNEY)
were added as cosponsors of S. 1260, a
bill to provide that daylight saving time
shall be observed on a year-round basis.
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5. 2661

At the request of Mr. Burpick, the
Senator from Alaska (Mr. GRAVEL) was
added as a cosponsor of S. 2661, a bill to
amend the Land and Water Conserva-
tion Pund Act of 1965 so as to authorize
the development of indoor recreation fa-
cilities in certain areas.

SENATE RESOLUTION 202—SUBMIS-
SION OF A RESOLUTION ESTAB-
LISHING A SENATE SPECIAL
COMMITTEE ON ENERGY DE-
VELOPMENT

(Referred to the Committee on Interior
and Insular Affairs.)

Mr. GOLDWATER. Mr. President, I
am submitting today a Senate resolu-
tion establishing a Special Committee on
Energy Development of the U.S. Senate.

On Wednesday, November 17, the
President of the United States went on
national television to announce certain
actions he was taking or advocating to
meet our energy crisis. I thought it was a
fine address.

The President outlined measures to
conserve our existing sources of energy.
More important, over the long haul, he
called for a “Project Independence” to
meet our energy needs in the future with-
out any foreign energy source. The Pres-
ident stated:

We must have organizational structures fo
meet and administer our energy programs.

To meet this urgent goal, he advocated
the creation of the Energy Research and
Development Administration. I have no
doubt that the Energy Research and De-
velopment Administration could be to
energy what NASA has been to space.

Mr. President, it is a fact that a spate
of bills has been introduced in both the
House and Senate to tackle the energy
problem. In the Senate, they have been
variously referred to the Committees on
Aeronautical and Space Sciences, Bank-
ing, Housing and Urban Affairs, Com-
merce, Interior, and Labor and Public
Welfare. I hope I have not overlooked
any.

What appears to be happening is that
good intentions are being caught in a
legislative snarl involving committee ju-
risdiction and perhaps inertia.

In the near future, Americans will face
national speed limits. They will face ap-
peals to reduce the consumption of fuel
oil. There may even be rationing. Eco-
nomic dislocations are inevitable.

Under these circumstances, it seems
to me that the Senate of the United
States must show it is willing to exercise
leadership in order to come to grips with
the energy crisis. It must make an effort
parallel to that of the President.

In 1958, the Senate of the United
States faced a similar situation. In the
previous year, on October 4, 1957, the
Soviet Union had been the first nation
to launch an Earth satellite, There were
reverberations throughout the free world.
Fear, if not outright anguish, was the
prevailing order of the day.

At that time numerous bills and reso-
lutions were introduced in the Senate to
spur American research and development
in space. They were referred to every
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committee imaginable. The Ilegislative
situation was chaotie, and rigid jurisdic-
tional lines seemed fo prevent forward
movement.

On February 6, 1958, the Senate passed
Resolution 256 creating the Senate Spe-
cial Committee on Space and Astronau-
tics. Membership of the committee was
composed of the chairmen and ranking
minority members of the Committees
on Appropriations, Foreign Relations,
Armed Services, Interstate and Foreign
Commerce, Government Operations, and
the senior Senators on the Joint Com-
mittee on Atomic Energy.

Mr. President, the history surrounding
the creation of the Senate Special Com-
mittee on Space and Astronauties is
to be found on page 12 of Senate Docu-
ment No. 116 of the 90th Congress,
2d session, entitled “Committee on
Aeronautical and Space Sciences, United
States Senate—Tenth Anniversary 1958—
1968.” I shall read a brief excerpt from
that document, I quote:

The Senate established the Speclal Com-
mittee on Space and Astronautics by passing
Senate Resolution 256 on February 6, 1958,
directing it to study and investigate all as-
pects of space exploration, including *“the
contirol, development, and facilities,” and
report its recommendations to the Senate by
June 1, 1958, but not later than January 31,
19859,

The resolution provided for 13 members,
seven from the majority party and six from
the minority, to be appointed by the Vice
President from the Committees on Appropri-
ations, Foreign Relations, Armed Services,
Interstate and Forelgn Commerce, Govern-
ment Operations, and the Joint Committee
on Atomic Energy. The selectlon of the mem-
bership revealed the fact that the subject
of space exploration created some puszzling
problems of committee organization and ju-
risdiction for the Co When the com-
prehensive nature of space activities was re-
vealed in the hearings held by the Senate
Preparedness Investigating Subcommittee, it
became evident that the subject matter of
component parts of a U.B. space program cut
across the jurlsdiction lines of several stand-
ing committees of the Benate. A different
combination of the substantive committees
could be involved with each plece of space
legislation, in addition to the regular proc-
esses of the Committees on Appropriations.

The complicated parliamentary situation
which might arise in the referral of bills
to the committees was recognized and be-
camse a factor in the selection of the Senators
appointed to the Special Committee on Space
and Astronauties. For the most part, the spe-
cial committee was composed of the chair-
men and ranking minority members of the
standing commitiees which had a logical in-
terest in space exploration.

By creating the special committee and
having in its membership the chairmen
and ranking minority members of the
cognizant Senate committees, the Senate,
at that time, clearly showed its deter-
mination to the world that America
would become first in space.

In a similar fashion, I believe the cre-
ation of the Senate Special Committee
on Energy Development could show the
world that we mean to become self-suffi-
cient in energy and ultimately net ex-
porters of energy.

The special committee would have as
its primary task to examine all bills that
have been introduced in the Senate in-
volving the energy crisis and report back
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to the Senate within the time limits
stated. In this connection, I would like to
quote Senator Lyndon B. Johnson as
floor manager of the resolution creating
the Special Committee on Astronautics
and Space Exploration. He stated, and I
quote:

I have no hard and firm conclusions as to
the policy that should be adopted. But I do
know there is an urgent need to lodge spe-
cific responsibility somewhere, and that the
decision must be faced up to, and should not
be postponed.

End of guote.

1, too, have no hard and firm solu-
tions, but I sense today the same urgency
he sensed in 1958.

In addition, the special commitiee
would probably want to examine the fol-
lowing guestions arising from the energy
crisis:

First. Do the existing jurisdictional
lines of the standing committees of the
Senate require change?

Second. Is there a need for a new
standing committee?

Third. Should the President be author-
ized to create a new Department, Ad-
ministration, or Agency?

The proposed Senate Special Commit-
tee on Energy Development would be
composed of the chairmen and ranking
minority members of the following com-
mittees:

Aeronautical and Space Sciences;

Appropriations;

Banking, Housing and Urban Affairs;

Commerce;

Interior; and

Labor and Public Welfare.

In addition, the senior Democratic
Senator and the senior Republican Sen-
ator of the Joint Committee on Atomie
Energy would be members. If either or
both of these Senators were members of
the special committee by virtue of quali-
fying as members of standing commit-
tees, the next senior Senator would take
his place.

Following the precedent established in
1958, the chairman would be the ma-
jority leader. Accordingly, the total mem-
bership would »e 15 Senators of which
8 would be from the majority and 7 from
the minority.

My resolution closely parallels Sen-
ate Resolution 256 of the second session
of the 85th Congress. The first section
was changed to relate to energy rather
than space exploration. Also, the report-
ing dates for the committee obviously
had to be altered.

Section 2 was changed fo reflect the
committees involved with energy, and
provides for 15 members rather than 13.

Section 3 is a verbatim copy from the
old resolution. So is section 4,

Section 5 is the same except that the
amount is $400,000 instead of $50,000.
This larger amount reflects inflation.
Also, it reflects the likelihood that a num-
ber of outside consultants and experts
might have to be paid by the commit-
tee and the possibility of extensive travel.

I believe that the same kind of brains,
guts, and determination that created and
brought the Apollo program to a success-
ful conclusion can do the same thing
with energy.

I hope that Americans will not col-
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lectively wring their hands as fossil fuels
grow scarcer. I hope we will not be con-
tent to have a2 second rate economy char-
acterized by rationing and shortages. I
hope we will not allow ourselves to slide
down the chute to mediocrity.

Following the Apollo precedent, let us
set for ourselves the goal to become self-
sufficient in energy during the next dec-
ade. Let us set for ourselves the goal of
becomming exporters of energy in the
following decade.

We can achieve these goals. When we
do, we Americans will have met the chal-
lenge of a fuller and better life for all
mankind. Let us get going.

The resolution is as follows:

8. Res. 202

Resolved, That there is hereby established
a speclal committee which is authorized and
directed to conduct a thorough and complete
study and Investigation with respect to all
aspects and problems relating to energy de-
velopment and energy resource utilization,
and the concomitant use of resources, per-
sonnel, equipment, and facilities of the Gov-
ernment of the United States of America. All
bills and resolutions introduced in the Senate
and all bills and resolutions from the House
of Representatives proposing legisiation in
the fleld of energy development and utiliza-
tion shall be referred, and if necessary re-
referred, to the Special Committee. The com-
mittee will be known as the Bpeclal Com-
mittee on Energy Development of the United
States Senate. The Special Committee is au-
thorized and directed to report to the Senate
by December 1, 1874, or the earliest practical
date thereafter, but not later than June 30,
1975, by bill or otherwise, with recommenda-
tions upon any matter covered by this reso-
lution.

SeEc. 2. (a) The Special Commitiee shall
consist of fifteen members, eight from the
majority and seven from the minority Mem-
bers of the Senate, to be appointed by the
Vice President from the Committees on Aero-
nautical and Space Sciences, Appropriations,
Banking, Housilng and Urban Affairs, Com-
merce, Interior, Labor and Public Welfare,
and the Joint Committee on Atomic Energy.
At its first meeting, to be called by the Vice
President, the special committee shall select a
chairman.

(b) Any vacancies shall be filled in the
same manner as the original appointments,

Sec. 3. For the purposes of this resolution
the Special Committee is authorized, as it
may deem necessary and appropriate, to (1)
make such expenditures from the contingent
fund of the Senate; (2) hold such hearings;
(3) sit and act at such times and places dur-
ing the sessions, recesses, and adjournment
period of the Senate; (4) reqguire by sub-
pena or otherwise the attendance of such wit-
nesses and production of such correspond-
ence, books, papers, and documents; (5) ad-
minister such caths; (8) take such testimony,
either orally or by deposition; (7) employ on
a temnorary baslis such technical, clerical,
and other assistants and consultants; and
(8) with the prior consent of the executive
department or agency concerned and the
Committee on Rules and Administration,
employ on a reimbursable basis such execu-
tive branch personnel as it deems advisable;
and further, with the consent of other com-
mittees or subcommittees, to work in con-
junction with and utilize their staffs, as it
shall be deemed necessary and appropriate in
the judgment of the chairman of the Special
Committee.

SEc. 4. Upon the fillng of its final report,
the Special Committee shall cease to exist.

SEec. 6. The expenditures authorized by this
resolution shall not exceed $400,000, and shall
be paid upon vouchers signed by the chair-
man of the Specisal Committee.
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NATIONAL ENERGY EMERGENCY
ACT OF 1973—AMENDMENTS
AMENDMENT NO, 652

(Ordered to be printed and to lie on
the table.)

Mr. McINTYRE submitted an amend-
ment intended to be proposed by him to
the bill (8. 2589) to authorize and direct
the President and State and local gov-
ernments to develop contingency plans
for reducing petroleum consumption,
and assuring the continuation of vital
public services in the event of emergency
fuel shortages or severe dislocations in
the Nation’s fuel distribution system,
and for other purposes.

AMENDMENT NO. 653

(Ordered to be printed and to lie on
the table.)

Mr. JAVITS (for himself and Mr.
HarrFreLp) submitted an amendment in-
tended to be proposed by them jointly to
the bill (S. 2589) , supra.

AMENDMENT NO. 654

(Ordered to be printed and to lie on
the table.)

NEGOTIATIONS WITH THE GOVERNMENT OF

CANADA

Mr. MONDALE. Mr. President, on be-
half of myself and the Senator from
Missouri (Mr. EacLeron) I submit for
printing an amendment to the National
Energy Emergency Act of 1973, S. 2589.

With all the attention recently being
given to our supply problems with the
Middle East, far too little attention has
been paid to our neighbors to the North.
In fact, Canada exports more crude oil
and refined products to this country than
does any other single nation. In the sec-
ond quarter of 1973, Government fig-
ures show that almost 24 percent of our
total imports of erude oil and refined oil
products came from Canada. This was
2% times the amount we imported from
the Middle East and 50 percent more
than we imported from Venezuela.

And, in the area of crude oil alone,
we imported almost 33 percent of our
total foreign oil in the second quarter
of this year from Canada.

Yet, in spite of our reliance on Canada
in oil and oil products, we have too often
regarded Canada as a steady source of
high levels of these vitally needed com-
modities. We have seemed to assume—
until very recently—that Canadian pro-
duction would inevitably serve American
refineries, making Canada our most se-
cure source of foreign oil.

Recent events have indicated that
these assumptions may no longer be true.
The Mideast oil embargo is but the latest
and most dramatic of a series of events
which have brought about significant
changes in Canadian oil policy, changes
which have serious implications for our
ability to meet domestic demand during
this winter and beyond.

These changes may have profound
implications on the energy supply situa-
tion in the Unifed States, and in partic-
ular on the Middle Western and Eastern
States.

And there can be little doubt that
Canadian policy is changing.

This past March, the Canadian Gov-
ernment began a system of crude oil
export controls and denied applications
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for increases in exports of Canadian
crude oil.

This was the first of a number of
actions taken in recent months.

In June, new Canadian controls halted
the exports of heating oil and gasoline
into the United States, under what was
described as a “temporary” policy which
could last up to 18 months.

And on September 13, the Canadian
Government announced that it would
impose immediately a 40 cents per barrel
export tax on crude oil, to reflect rising
prices on the world oil markets. In late
October, that tax was suddenly raised
from 40 cents to $1.90 per barrel, thereby
adding an additional $2 million per day
to the cost of the crude oil we import
from Canada.

Early in September the Government
announced that it would seek price read-
justments before granting export licenses
for the month of October.

Most recently, Canada announced that
it would reduce shipments of crude oil
from a level of slightly over 1.1 million
barrels per day in October to 1 million
barrels in November. In contrast, last
April Canadian exports to the United
States reached a peak of almost 1.3 mil-
lion barreis per day. And, the outlook
for months beyond November is cloudy.

In short, in the period since April,
Canada has reduced her exports to the
United States by 300,000 barrels per day,
or about 15 percent of the estimated
daily shortage of crude oil we now face
in this country.

And with Canada now threatened with
a possible cut off of her oil supplies from
the Middle East, the Canadian Energy
Minister has raised the possibility that
Canadian refineries might be required
to cut off their exports to the Northeast-
ern United States to maintain a neutral
Canadian status.

Perhaps most significantly, however,
in early September the Government of
Canada also indicated that it was pur-
suing the construction of a pipeline to
run from Ontario to Montreal to carry
oil from western Canadian oil fields into
eastern Canada. At present, Canada ex-
ports over 700,000 barrels per day of oil
from western fields into the Middle West
and Eastern United States, and imports
a significant amount into the eastern
part of Canada through pipelines origi-
nating in the State of Maine.

If an addition to the present pipelines
linking western Canada to Ontario were
constructed, and if the supply of crude
o0il now being exported to the United
States were stopped, it would come as a
grave blow to the oil-poor regions in the
Midwest and East which are now so
heavily dependent on this Canadian oil.

The Canadian Government has gone
through a difficult pericd in its own
energy affairs, and many of the recent
actions which she has taken have been
in response to world events beyond her
control,

Mr. President, the bill as reported from
the Infterior Committee does contain a

. provision granting the President general

authority to undertake negotiations.
The amendment I am proposing will
strengthen this provision. It directs the
Pres':de_nt. rather than simply giving him
authority, to undertake emergency ne-
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gotiations with Canada to arrive at an
oil policy which will benefit both nations
during this period of difficulty by seek-
ing to maximize the trade in oil between
the United States and Canada consistent
with the national interests of both coun-
tries.

In addition, my amendment would re-
quire the President to report back to the
Congress on an interim basis within 45
days, and or: a final basis within 90 days,
s0 that we can all know the progress
which has been made in the course of
these negotiations.

Within the past 2 months, the White
House energy adviser, Jochn Love, has
traveled to Canada for informal conver-
sations on energy matters. However,
more is needed, and it is needed now.
We desperately need high-level emer-
gency negotiations between our two gov-
ernments to assure that we work fo-
gether in weathering the present emer-
gency. If we do not, we could witness a
continued deterioration in American-
Canadian relations over energy, which
could deprive us of the single largest
source of oil we currently possess.

Mr. President, I believe that emer-
gency negotiations between our Govern-
ment and the Government of Canada are
vitally needed at this time. We must
make progress in achieving the type of
energy relations with our neighbor to
the north which recognizes the need for
cooperation in a time of difficulty. And,
we must do this now, before a lasting
deterioration of American-Canadian en-
ergy relations sets in and imperils a
major source of our ever-expanding need
for petroleum and petroleum products.

Mr. President, I ask unanimous con-
sent that the text of this amendment
be printed in the Recosp at the conclu-
sion of my remarks.

There being no ohjection, the amend-
ment was ordered to be printed in the
Recorp, as follows:

AmeENDMENT No. 654

On page 186, between lines 2 and 3, insert
the following new subsection (¢) and renum-
ber all succeeding subsections accordingly:

“(e) (1) The President is authorized and
directed to convene negotiations with the
Government of Canada, at the earliest pos-
sible date, to explore means to safeguard the
national interests of the United States and
Canada through agreements covering trade
in petroleum and petroleum products be-
tween Canada and the United States, so as
to encourage the maximum volume of such
trade consistent with the interests of both
nations.

{(2) The President shall report to the Con-
gress, on an interim basis, on the progress of
such negotiations as may be undertaken pur-
suant to this subsection, within 45 days of
passage of this Act,

(8) The President shall issue a final re-
port to the Congress on the results of such
negotiations as may be undertaken pursu-
ant to this subsection, within 00 days of
enactment of this Act. Such report shall in-
clude recommendations of such legislation as
the President shall deem necessary to further
the purposes of this Act.”

AMENDMENT NO. 655

(Ordered to be printed and to He on
the table.)

CONTINUATION OF FRICE CONTROLS FOR DURA-
TION OF NATIONAL ENERGY EMERGENCY
Mr. MONDALE. Mr. President, I in-

troduce for printing an amendment to




37036

the National Energy Emergency Act of
1973, S. 2580.

Mr. President, the amendment which
I am introducing to the National Energy
Emergency Act of 1973 has a very simple
purpose—to insure that in the next
vear, the petroleum industry does not
reap windfall profits resulting from our
current energy shortage.

Over the past 9 months, profit levels
of the major oil companies have sky-
rocketed, while American consumers
have beensforced to pay ever higher
prices for petroleum products. In the
first 9 months of this year, oil industry
profits soared by 47 percent from 1972
levels. And in the third quarter alone,
profit levels were up 63 percent from
1972 levels.

All of this occurred at a time of severe
dislocations for some consumers, and
soaring prices for all consumers.

Current phase IV rules for the oil in-
dustry basically allow all phases of the
industry to pass through increased
costs to consumers, but not to pass
through any increases in profit margins.
For over a month, a running battle was
fought by many of us in the Congress
with the administration over an initial
set of phase IV regulations which penal-
ized the retailer, while allowing the big
producers and refiners to pass through
all increased costs.

In my opinion, this initial plan was
designed to prove that phase IV would
not work. The Nixon administration
has repeatedly stated that it hopes to do
away with economic controls as soon as
possible. The Economic Stabilization Act
of 1970 will expire at the end of April
of 1974, and there is a good likelihood
that the Cost of Living Council will not
be in existence at that date.

In sum, there is a good possibility that
within the next 2 or 3 months—at the
very time of severe shortages of energy—
all controls will be taken off the petro-
leum industry. Given this industry’s dis-
mal past record of performance, the
consequences for consumers could be
terrible.

Therefore, the amendment I am intro-
ducing states that when the President
submits his plan for nationwide emer-
gency energy rationing and conservation,
he must also submit a system of price
controls for any fuel which he deems
it necessary to ration. This price control
system would insure that prices for any
fuel to be rationed would be stabilized at
the levels in existence on the date of
initiation of any such rationing plan,
and that future price increases would be
allowed in amounts no greater than the
extent of cost increases actually incurred.
In addition, this price control system
must include administrative procedures
to insure compliance.

These administrative mechanisms
might include prolongation of the Cost
of Living Council’s existence for the oil
industry only, or establishment of a new
body to take over the functions of the
Council and administer a price control
system until the energy emergency
passes.

Finally, the price control system must
also include rules to insure that all seg-
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ments of the petroleum industry are
treated on a fair and equitable basis.

The intent of this amendment is to
provide a means for continued price con-
trols over the oil industry through the
duration of the nationwide energy emer-
gency period declared by this act. This
period of 1 year will be difficult for all
Americans, And we should not allow the
oil companies to use this period of time
in which to further increase their al-
ready high profits.

However, if the Nixon administration
has its way, there may be no price con-
trols over the oil industry in a very short
period of time. This amendment would
insure continuation of price controls
throughout the next year, thereby pro-
viding some measure of stability to soar-
ing petroleum prices.

If all Americans are going to be forced
to suffer inconvenience during the next
year, certainly the major oil companies
who bear much of the responsibility for
creating our present difficulties should
share in the hardship. The amendment
I am introducing today is a first step in
this direction.

Mr. President, I ask unanimous con-
sent that the text of this amendment be
printed in the Recorp at the conclusion
of my remarks.

There being no objection, the amend-
ment was ordered to be printed in the
RECORD, as follows:

AMENDMENT No. 6855

On page 17, line 18, strike the period and
insert in lieu thereof a semicolon, followed
by the word “and",

On page 17, between lines, 18, and 19, (3) :

“(3) & system of price controls for any
fuel to be rationed which will insure that
prices for any such fuel shall be stabilized
at the level in existence upon the date of
the initiation of any such rationing plan, and
that future price increases shall be allowed
for the duration of the nationwide energy
emergency period declared by this Aet in
amounts no greater than the cost increases
actually incurred. Such a price control sys-
tem shall include administrative mechanisms
to insure compliance, and shall include
rules to Insure that all segments of any in-
dustry for which such a price control system
is invoked are treated on a falr and equitable
basis, so as to avold hardship to any sector of
any such industry.”

AMENDMENT NO. 658

(Ordered to be printed and to lie on
the table.)

Mr. HELMS (for himself, Mr. THUR-
moxD, and Mr. Harry F. Byrp, Jr.) sub-
mitted an amendment intended to be
proposed by them jointly to the bill (S.
2589), supra.

Mr. HELMS. Mr. President, I submit
an amendment to S. 2589, the emergency
energy bill, which would authorize the
President to include limitations on the
busing of school children in implement-
ing the national emergency energy ra-
tioning and conservation program, to
bring about a 25-percent reduction of
energy consumption in that area. This
could be accomplished by permitting
public school pupils to attend the appro-

priate school nearest their home. Under’

such circumstances pupils could either
walk, in the time-honored American
tradition, or in hardship situations, they
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would be bused no further than to the
nearest school.

From time to time, note has been taken
of the serious financial impact which the
introduction of busing has had upon U.S.
education. But the impaect upon our
energy supply has gone unnoticed. The
implication has been always that energy
was available in unlimited supply, and
that we could be as extravagant in its
use as we have been with the taxpayer’s
dollar. The courts, in fashioning their
orders on pupil assignment, have been
as heedless of the energy drain created
by busing as of the other burdens which
they have imposed upon American so-
ciety.

As a result, children have been denied
the right to walk to school in neighbor-
hoods where thousands of children have
walked to school in previous generations.
From kindergarten age on up, they are
now being conditioned to accept vehicu-
lar transportation as the normal and ex-
pected mode of getting from one point to
another. They are being denied the ex-
perience of walking, and the opportunity
of forming healthful habits which would
persist throughout their lives. They are,
on the contrary, forming an unhealthy
attitude toward the prudent use of our
energy resources in the future. These
children are growing up in an age when
they will be faced with chronic energy
shortages at least over the next few dec-
ades. We should be educating them to live
in the world of today and tomorrow, not
the world of yesterday when we had all
the gasoline we wanted. Instead, we are
training them to accept the idea that it
is normal for healthy individuals to have
free transportation to their destinations,
even when they could and should walk.

Much of the busing today is completely
unneeded therefore, and detrimental to
the formation of sound attitudes neces-
sary to life in a democracy. We can no
longer afford the luxury of training our
children to waste our energy supplies.

Nor are the amounts of energy in-
volved insignificant. Based upon a study
of gasoline used for busing in the major
metropolitan areas of the State of North
Carolina, I would estimate that the use
of gasoline for busing schoolchildren has
at least tripled in the past 4 years wher-
ever the wide-spread use of busing has
been introduced under pressure from
HEW guidelines or court orders.

Let me give some examples.

In 1969-T70, my hometown, the city of
Raleigh, had 25 buses which used 26,145
gallons of gasoline to travel 134.654 miles.
In 1972-73, the city of Raleigh had 111
buses which used 197,344 gallons to go
750,670 miles.

Think of that, Mr. President. That is
an increase of nearly eight times in only
4 years.

The city of Greensboro, in 1970-71 had
107 buses which used 131,817 gallons of
gasoline. In 1972-73, the city of Greens-
boro had 212 buses which used 288,239
gallons of gasoline. That is more than
double the use of gasoline in only 1 year,

The city of Winston-Salem, Forsyth
County, school distriet used 307,168 gal-
lons of gasoline in 1969-70, the last year
before widespread busing was intro-
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duced. In 1972-73, the school district
used 711,065 gallons. Again, that is more
than double the usage of gasoline.

The city of Charlotte-Mecklenburg
County system used 478,343 gallons of
gasoline in 1968-69 to travel 1,908,842
miles. Then in April of 1971, the Supreme
Court affirmed a busing plan in the
famous case known as Swann versus
Charlotte/Mecklenburg County Board of
Education. In 1871-72, Charlotte used
865,733 gallons of gasoline to travel 3,-
914,215 miles. And that is not even the
whole story. The Charlotte figures do not
reflect the miles traveled or the gas used
by the City Coach service which is char-
tered to bus a substantial number of
students.

Only a few weeks ago, I discussed in
this body a case in the Charlotte-Meck-
lenburg school system where a single
bus is assigned to transport 1 student to
West Charlotte High School. This stu-
dent must arise at 5:30 in the morning,
wait for his bus, be transported a dis-
tance of 22 miles to school, and then
return a distance of 22 miles at night.
He is the only student on the bus. The
reason for this is that Federal Judge
James B. McMillan ordered that 600 stu-
dents selected for busing to West Char-
lottee High be chosen by lottery, and this
student drew one of what might be called
the lucky numbers. His lucky or unlucky
number is costing the North Carolina
taxpayer more than $3,700 a year to
transport one student to school.

Nor is the cost in fuel or dollars the
only cost.

In the long rides, children grow rest-
less and boisterous. Last week a young
black student leaned out of a bus win-
dow for a better look, and his head was
struck off when the bus passed a power
pole on the curb. Such accidents could
happen anytime, but the more children
are on buses, the more likely such in-
cidents will take place. He was the sec-
ond child to be killed on school buses in
Charlotte this year.

Mr. President, we have a critical short-
age of fuel which is affecting all phases
of American life both public and private.
The very bill which I am proposing to
amend declares that we are in a situation
of national emergency, with regard to
the usage of fuel. In an emergency an
adjustment must be made to accommo-
date those services which are most essen-
tial and which require the least con-
sumption of fuel.

Indeed, the suggestion has been made
by some Governors and mayors that it
will be necessary to close down our pub-
lic schools because of scarce energy sup-
plies, This would certainly be a tragedy,
especially in view of the fact that sub-
stantial amounts of fuel are now being
diverted from essential use in econnection
with public education and used for the
purpose of transporting students beyond
the schools nearest to their residences.

In examining the figures on gasoline
usage which I quoted above, I do not be-
lieve anyone could argue that this amaz-
ing jump in volume is essential to the
operation of public education. This is
not a natural growth, it is an unnatural
growth. It is wasteful growth. The ex-
amples I have given all come from pre-
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dominantly urbanized areas. They do
not represent rural areas where the dis-
tances are naturally long and busing has
long been accepted. The only reason why
children in urban areas need busing is
because they have been assigned to
schools beyond their home neighbor-
hoods.

My amendment simply says that in
setting our priorities we must realize
that it is more important to keep the
schools open than it is to divert that fuel
to a purpose which is frustrating the
availability of public education at this
time.

At the time when many of these bus-
ing plans were ordered put in effect, the
availability of fuel was not a factor in
their consideration. The Supreme Court
said, given the available facts and cir-
cumstances at the time such rulings were
being made, that busing was a tool avail-
able to the courts in shaping what each
court considered an equitable remedy
to guarantee the equal protection of the
law. I submit that those circumstances
have drastically changed since that time.

We have reached a point where the
various uses of busing must be ranked
on a priority scale, Busing is only needed
where the distances are too long for a
child to walk. But when these distances
are artifically created, then such arti-
fical busing can no longer be considered
essential. In short, we do not have the
fuel left to transport pupils beyond the
nearest possible school. Massive busing
is no longer available as a reasonable
tool for courts to use in shaping their so-
called remedies. It is certainly proper for
the President to set up energy conserva-
tion guidelines to cut energy consump-
tien by limiting unnecessary busing.

Mr. President, it would be foolish to
insist upon using our scarce energy re-
sources for nonessential busing when
that waste of energy even threatens the
continued operation of the schools them-
selves. I urge every Senator to support
this amendment.

Mr. President, I ask unanimous consent
that the name of the distinguished Sen-
ator from South Carolina be added as a
cosponsor of my amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HELMS. Mr, President, I have not
sought cosponsors for this amendment,
but needless to say I will welcome them.

I ask unanimous consent that the
amendment, which I now submit, be
printed in the Recorp at the conclusion
of my remarks.

The PRESIDING OFFICER. Without
objection, the amendment will be printed
in the RECORD.

Mr. HELms' amendment (No. 656) is as
follows:

At the appropriate place at the end of sec-
tion 203(b) (2) in title II, insert the follow-
ing:
%dmimtlons on the transportation of stu-
dents enrolled in schools operated by local or
state educational agencies, as defined in sec-
tions 801(f) and 801(k) of the Elementary
and Secondary Education Act of 1965, in or-
der that students may walk to school insofar
as possible without public transportation, or
be transported through public means of con-
veyance no further than to the appropriate
school nearest their residence.
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Mr. HARRY F. BYRD, JR. Mr. Presi-
dent, will the Senater from North Caro-
lina yield?

Mr. HELMS. I am delighted fo yield to
my good friend from Virginia.

Mr. HARRY F. BYRD, JR. I commend
the distinguished Senator from North
Carolina for offering this amendment
today. As I understand the amendment,
it would have the effect of reducing gaso-
line consumption.

Mr, HELMS. That is correct.

Mr. HARRY F. BYRD, JR. It would not
affect essential school buses, such as
those in rural areas where long distances
are inveolved to get to the nearest schosl,
but the amendment would affect the use
of school buses which take a lot of gaso-
line to haul children fo schools far frem
their own neighborhoods for the purpose
of achieving an artificial racial balance
in the schools.

Mr. HELMS. The Senator is entirely
correct.

Mr. HARRY F. BYRD, JR. And the
legislation which the Senate will be con-
gidering today and presumably tomor-
row, the reason the Senate finds it neces-
sary to consider this legislation is that we
are faced with a very grave problem in
regard to energy and in regard to gaso-
line?

Mr. HELMS. Exactly.

Mr. HARRY F. BYRD, JR. The execu-
tive branch of the Government is talk-
ing about rationing gasoline, so that the
average citizen will not be able to get
enough gasoline to operale his auto-
mobile to go to work; so what the Sena-
tor from North Carolina is seeking to
do, as I understand it, is eliminate un-
necessary public travel, and to eliminate
unnecessary busing of schoolchildren
for no good purpose at all, but just for
the purpose of achieving artificial racial
balance in the schoaols.

I find that the parents in my State
greatly object to subjecting their chil-
dren to this long travel by bus to a school
a distance from their home; they want
to go to their neighborhood schools. So
the amendment offered by the able
Senator from North Carolina would
achieve, as I visualize it, two objectives:
It would save fuel, and it would also do
what I think most of the parents want,
namely, make it possible for their chil-
dren to go to the schools nearest their
homes, thus protecting the neighborhood
school, which I think is a very important
concept in American life.

The Alexandria, Va., Committee for
Quality Education has just called for a
similar change in Alexandria for the
same reasons.

I commend the able Senator from
North Caroling, and I would be pleased
if he would make me a cosponsor of his
amendment.

Mr. HELMS. I am delighted to add the
Senator’s name, Mr. President, if there
be no objection, as a cosponsor of the
amendment, and I thank the Senator
from Virginia for his eloquent comments.

The PRESIDING OFFICER. Without
cobjection, the name of the Senator from
Virginia will be added as a cosponsor of
the amendment,

Which Senator frcm South Carolina
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did the Senator from North Carolina re-
fer to previously?

Mr. HELMS. Mr. THURMOND.

The PRESIDING OFFICER. Does the
Senator from North Carolina wish his
amendment to be printed and lie over
until tomorrow?

Mr. HELMS. Yes.

Mr. HRUSKA. Mr. President, a point
of information.

The PRESIDING OFFICER. The Sen-
ator will state it.

Mr. HRUSKA. For what purpose will
the matter be printed and lie over?

The PRESIDING OFFICER. It will be
printed and lie on the table.

Mr. HRUSKA. For what purpose?

The PRESIDING OFFICER. It is an
amendment to S. 2589,

AMENDMENT NOS. 657 AND 658

(Ordered to be printed, and to lie on
the table.)

Mr. HASKELL submitted two amend-
ments, intended to be proposed by him,
to Senate bill 2589, supra.

AMENDMENT NO. 858

(Ordered to be printed, and to lie on
the table.)

Mr. NUNN (for himself, Mr. MCINTYRE,
Mr. Javirs, and Mr, NeLsonN) submitted
an amendment, intended to be proposed
by them, jointly, to Senate bill 2589,
supra.

NOTICE CONCERNING NOMINA-
TIONS BEFORE THE COMMITTEE
ON THE JUDICIARY

Mr. EASTLAND. Mr. President, the
following nominations have been referred
to and are now pending before the Com-
mittee on the Judiciary:

Lincoln C. Almond, of Rhode Island,
tc be U.S. attorney for the district of
Rhode Island for the term of 4 years,
reappointment.

Gaylord L. Campbell, of California, to
be U.S. marshal for the central district
of California for the term of 4 years,
reappointment.

Elmer J. Reis, of Ohio, to be U.S. mar-
shal for the southern district of Ohio for
the term of 4 years, vice Donald M. Horn,
resigned.

cames W. Traeger, of Indiana, to be
U.S. marshal for the northern district of
Indiana for the term of 4 years, reap-
pointment.

On behalf of the Committee on the
Judiciary, notice is hereby given to all
persons interested in these nominations
to file with the committee, in writing, on
or before Wednesday, November 21, 1973,
any representations or objections they
may wish to present concerning the
above nominations, with a further state-
ment whether it is their intention to ap-
pear at any hearing which may be
scheduled.

ADDITIONAL STATEMENTS

TIIE PROPOSED RESIGNATION OF
PRESIDENT NIXON

Mr. GOLCWATER. Mr. President, in
the past few days, we have heard a grow-
ing demand on the part of some people
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and publications for the resignation of
President Nixon.

And I suggest that many of these sug-
gestions are coming from people who,
while honestly concerned and sincere,
obviously have not thought through the
consequences of a sudden resignation by
the President of the United States.

The Constitution, of course, requires
that when there are simultaneous vacan-
cies in the Presidency and the Vice Pres-
idency, the office of President shall pass
to the Speaker of the House. At the pres-
ent time, the Speaker of the House is a
member of the opposition party. His
elevation to the top post in the land
while the members of his party in the
House and Senate are delaying the con-
firmation of Republican Vice President-
designate GerarLp Forp would create a
partisan nightmare of unbelievable pro-
portions. It could completely paralyze the
Federal Government in a matter of hours
and create such havoe that it might take
the Nation years to recover.

Mr. President, recently, Mrs. Clare
Boothe Luce, an accomplished writer;
former Republican Congresswoman from
Conneeticut and Ambassador to Italy,
has addressed herself to this problem in
an exceptionally well-written article
which appeared October 25 in the Hono-
Iulu Star Bulletin. Her thesis is one
which I believe all Members of the Con-
gress should read and consider in the
light of what all this could mean to the
Nation as a whole. I ask unanimous con-
sent to have Mrs. Luce’s article pub-
lished in the RECORD.

There being no objection, the article

was ordered to be printed in the REcogrp,
as follows:

PRESIDENT ALBERT—A DEMOCRATIC COUP
D'ETaT?
(By Clare Boothe Luce)

(Mrs. Luce is a playwright, former Repub-
lican Congresswoman from Connecticut and
Ambassador to Italy, now residing in Hono-
lulu.)

Orchestrated by powerful Democrats, the
public outery for the resignation, or impeach-
ment, of President Nixon is growing louder.

What would happen, if Nixon, like Agnew,
were to resign, or be impeached?

As matters stand today, if Nixon were to
resign, or be impeached, his entire admin-
istration would go out of office with him, and
a Democratic President and a Democratic ad-
ministration would take over the White
House and the entire U.S. government.

The Constitution requires that when there
are simultaneous vacancies in the Presidency
and the Vice-Presidency, the office of Presi-
dent shall pass to the Speaker of the House.

Today, the Speaker of the House is Carl
Albert, a 65-year old Democrat from OKla-
homa. And today, the Vice-Presidency is still
vacant. The Democratic majority in Congress
has refused to confirm the President's Vice-
President-des!gnate, 60-year old Minority
Leader, Gerald Ford. The excuse given by the
Democrats is that it 1s not in “the interests
of the people” to confirm Ford until they
have subjected him to a lengthy investigation
of his worthiness to hold the office.

They are in no hurry to get on with the in-
vestigation, None of Ford's colleagues gues-
tion his worthiness—he has been in the
House for 25 years and is well liked and
trusted. It is just not in the Interests of the
Democratic party to confirm a Republican.
For if Nixon can be forced to resign, or if he
can be impeached before Ford is confirmed,
Democrat Albert would become President,
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and the Democarts could take over the White
House, without the bother and expense of
trying to win it in 1976, in a national elec-
tion.

If this maneuver succeeds, it will mark the
first political coup d’etat in Amerlean history.

As there is a good chance that it will suc-
ceed, 1t is useful to ask, what would happen
if Carl Albert became President?

First, President Albert, the new Captaln of
the Ship of State (in which we are all some-
what sea-sick and frightened passengers)
would find himself without a crew.

When a President leaves office, all his ap-
pointees depart with him. There is no tenure
of office for presidential appointees, as there
is for university faculty members, Their res-
ignations are mandatory, where they are not
customary.

This is, of course, logical. An elected of-
ficlal receives his office from the people, and
exercises his political power during his term
in office by their consent, An appointed of-
ficial receives his authority directly from the
President. When the President goes, his au-
thority vanlshes. He becomes not just a lame
duck, but a dead duck.

If Nixon should resign, or be impeached,
not only his personal staff, but the entire
Cabinet, and all the members of all depart-
ments, boards, commissions, bureaus, and
embassies, throughout America and abroad
who had been appointed by him, must also
relingquish their offices.

Consequently, the day after Nixon resigned.
President Albert would suddenly find him-
self faced with the impossible task of govern-
ing without a government. He could, of
course, reappoint such few Nixon appointees
as might be willing to hang on until he got
around (as he most certainly would, under
party pressure) to firing them. But unless
he were willing to staff his administration
overnight with hundreds of political hacks,
and ambitious mediocrities, it would take
him weeks, and perhaps months, to put to-
gether a competent Cabinet, and man the
government with able administrators.

The guadrennial American national elec-
tion process gives a presidential aspirant sev-
eral years, and a presidential candidate at
least six months, to sound out and recruit
the members of that large team which we
call an “administration.” By the time a vic-
torious presidential candidate is Inaugu-
rated, all the key members of his government
have been chosen and are set to move (with
their families) to Washington, and go im-
mediately to work on the people’s business.
But even then, more time must pass before a
new President's appointees can get cracking,
Most of his key figures must “go up to the
Hill" to seek confirmation from the Senate.

‘We are now living (or so we are told) in an
era of “Post-Watergate morality”, in which
the Congress insists that all presidential ap-
pointees—especially all Cabinet members,
Supreme Court justices, and ambassadors—
must be glven a thorough going-over in “the
public interest.” (The confirmations of some
of Nixon's key appointees took months.)

In order to provide Presldent Albert over-
night with a new Cabinet and a new adminis-
tration, would the Congress abandon its new-
found “Post-Watergate morality,” and rub-
berstamp any and every “deserving Demo-
crat” that Albert could pull out of the po-
litical grab-bag?

The answer depends, does it not, on
whether the Democratic majority honestly
cares about “the public interest”, or is a
bunch of hypocrites. But if we assume that
they are honorable men, who would subject
Albert's appolintees to the same close serutiny
and candid eriticism that they have meted
out in the past to President Nizxon's ap-
pointees, President Albert would be forced to
govern for a very long time with a skeleton
administration,

The elevation of Albert to the Presidency
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would face the American people with an-
other unigue situation. He would be the first
FPresident in our history who had not re-
ceived the Presidency, or the Vice-Presidency,
from the hands of the people. He would also
be the first President whose personality, per-
sonal qualifications, programs and policies
were completely unknown to the national
electorate. President Carl Who, a stranger to
the vast majority of the American people.

Albert would also enter the White House
without a Vice-President. If he designated
one, and if his choice were confirmed by the
Congress, the second highest office in the
land would also be occupied by a man who
had not been elected by the people. More-
over, both these strangers to the nation’s
voters would be members of a political party
that was soundly repudisted by the voters
less than a year ago,

As matters stand, the Congress knows that
Albert is as likely as Ford to become Presi-
dent. But it is highly doubtful that a Dem-
ocratic Congress will now order an investi-
gation of his worthiness, as they have of
Ford’s. There are after all, limits to the Dem-
ocratic pursuit of “Post-Watergate moral-
ity.” The senators who voted against an in-
vestigation of the Bobby Baker scandals in
the Democratic Johnson administration (Er-
vin, Inouye, and Montoya, for example) are
not likely to investigate a potential Demo-
cratic President. (After all, he would have
thousands of jobs, and billions of dollars to
spread among the Faithful.)

All that an honest reporter can say about
Congressman Carl Albert is that no impor-
tant leader of his party has ever sought to
convince a convention that Albert would
make a first-rate presidential candidate. He
has the reputation in the Capitol of being
an intelligent and honorable man, but an
indifferent leader. He has had a heart at-
tack and some highly placed sources on the
Hill say that in the past he has had a drink-
ing problem. (This writer notes the above,

because the most respected journalists today
insist that the public has the right to know
the worst, as well as the best, that is being

said by highly placed, informed sources,
about the nation’s leading political figures.)

For the rest, the elevation of Albert to
the Presidency by a “constitutional” Demo-
cratic coup d’etat is a highly dangerous
business, not only for the nation, but for the
Democratic party. If Albert should prove to
be an unsuccessful President—which is more
than likely—considering the chaos and con-
fusion that would follow the event, the na-
tion would suffer greatly. But inescapably,
by 1976, the blame would fall on the party
who had engineered him into the White
House,

The Watergate investigation has been a
Pandora’s box that has already unloosed a
multitude of miseries on the people. Few are
left who have confidence in the integrity of
the White House. Far too many are also los-
ing confidence in the integrity of the Con-
gress. A cynical Democratic coup d'efat
might give the coup de grace to the people's
faith in our two-party system and our con-
stitutional democracy.

THE POWER OF CONGRESS TO VEST
IN A FEDERAL COURT THE AU-
THORITY TO APPOINT A SPECIAL
PROSECUTOR OF CRIMES ARIS-
ING OUT OF THE WATERGATE
AFFAIR

Mr. ERVIN. Mr. President, Assistant
Professor of Law Lee C. Bollinger, Jr., of
the University of Michigan Law School,
has prepared an illuminating memoran-
dum on the power of the Congress to
vest in a Federal court the authority to
appoint a special prosecutor of crimes
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arising out of the Watergate affair. Since

this question is now confronting the

Congress, I ask unanimous consent that

a copy of the memorandum be printed in

the REcORD.

There being no objection, the memo-
randum was ordered fo be printed in the
REecorp, as follows:

CAN CoNcrESS VEST THE APPOINTMENT OF A
SpPECIAL PROSECUTOR IN A FEDERAL COURT?
In the wake of President Nixon's decision

to order the Attorney General to discharge
Mr, Cox as the Watergate Special Prosecutor,
many. individuals and groups have called for
legislation creating a new independent pros-
ecutor who would be immune from presi-
dential removal. Early last week, for example,
the deans of 17 law schools signed a petition
urging Congress to vest the power to appoint
a special prosecutor in a federal court. The
deans, along with many others of like mind,
asserted that Congress was empowered to
enact such a law by virtue of Article II, Sec-
tion 2, of the Constitution. That BSection
reads in relevant part:

« . « [The President] shall nominate, and
by and with the Advice and Consent of the
Senate, shall appoint Ambassadors, other
public Ministers and Consuls, Judges of the
Supreme Court, and all other Officers of the
United States, whose Appointments are not
herein otherwise provided for, and which
shall be established by Law: but the Con-
gress may by Law vest the Appointment of
such injerior Officers, as they think proper,
in the President alone, in the Court of Law,
or in the Heads of Departments. (emphasis
added)

The purpose of this short memorandum is
to discuss whether the language, history and
judicial Interpretation of Article II, Section
2, support the position that Congress can,
if it chooses to do so, vest the power to
appoint a special prosecutor in a federal
court.

I

Looking first at the language of Article IT,
Section 2, one is immediately struck by its
clarity. Unlike the rather general phrasing
found throughout much of the Constitution,
this clause speaks with precision, without
qualification or caveat. It says in plain terms
that the Congress may, “as they think
proper,” vest the appointment ef *“inferior
Officers” in "“the President alone, In the
Courts of Law, or in the Heads of Depart-
ments." By all appearances the individuals
who penned this language Intended to leave
the delegation of the appointment power of
lesser federal officlals to the unfettered dis-
cretion of the legislative branch, If there be
any limitation on this discretion, it must be
implied, for it surely is not explicit,

We all recognize, of course, that language
is an imperfect medium. What may appear
clear on the surface, often becomes murky
upon further study. Any inquiry into mean-
ing, therefore, must wherever possible go he-
yond the literal text to an examination of
the circumstances under which the words
were written or spoken. In instances like
this, that means looking at the available
records of the Constitutional debates.

When the relevant debaies are examined,
one finds nothing to suggest that the fram-
eérs intended to say anything different than
they did. The clause was proposed without
discussion by Governor Morris, James Madi-
son rajsed the only recorded objection. His
criticism, however, was not that the clause
would vest too much power in Congress, but
that it did “not go far enough if it be neces-
sary at all.” Documents of the Formation of
the Union of the American States, House
Doc. No. 398, 69th Cong., 1st Sess., (1927).
Madison thought that “Superior officers be-
low Heads of Departments ought in some
cases to have the appoiniment of the lesser
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offices.” Id. Governor Morris responded:
“There is no necessity. Blank commissions
can be sent.” Id. After this brief exchange,
the amendment was agreed to on the second
vote,

When we next turn to the judicial de-
cisions interpreting the pertinent clause in
Article II, Section 2, we again find nothing
to make us doubt Congress' authority to em-
power a federal court to appoint a special
prosecutor. On the contrary, the one relevant
Supreme Court decision strongly supports
such an interpretation of congressional
power. See Ex parte Siebold, 100 U.S, 371
(1879). At issue in Siebold was a congres-
sional statute authorizing the judges of fed-
eral Circuit Courts to appoint supervisors of
congressional elections and marshalls to
assist those supervisors. Writing for the
Court, Justice Bradley rejected the argument
that “no power can be conferred upon the
courts of the United States to appoint officers
whose duties are not connected with the judi-
cial department of the government.” Id. at
397. Citing Article II, Section 2, the Court
held that the “selection of the appointment
power, as between the functionaries named,
is a matter resting in the discretion of Con-
gress.” Id. at 397-98. This result seemed to
make eminent good sense to the Court:

“And, looking at the subject in a practical
light, it is perhaps better that it should rest
there, than that the country should be
harassed by the endless controversies to
which a more specific direction on this sub-
ject might have given rise.”

Id. at 398,

The Court in Siebold was also unpersuaded
by another line of constitutional argument:
that the statute was inconsistent with
Article IITI in that it delegated powers to
the courts that were nonjudicial in nature.
This Is not a case, the Court sald, where
Congress had sought to impose duties on the
judicial branch that were not authorized by
the Constitution; on the contrary, here “the
duty to appoint inferior officers, when re-
quired thereto by law, is a constitutionsl
duty of the courts” by virtue of Article II,
Section 2. Id. at 398.

The Siebold decision is not the only
precedent on Article II, Section 2, though it
certainly is the most authoritative. For
example, Congress long ago enacted a pro-
vision now contained in 28 U.B.C. § 546,
which provides:

“The district court for a district in which
the office of United States attorney is vacant,
may appoint a United States attorney to
serve until the vacancy is filled. The order
of appointments by the court shall be filed
with the clerk of the court.”

This statute was upheld as constitutional
in United States v. Solomon, 216 F. Supp. 835
(S.D.N.Y. 1963). The district court there re-
lied on Article II, Section 2, in rejecting an
argument that the provision viclated the
Doctrine of Separation of Powers,

Similarly, a three judge court relied on
Article IT, Section 2, in upholding a con-
gressional statute under which judges of
the United States District Court for the Dis-
trict of Columbia were authorized to ap-
point members of the District of Columbia
Board of Education. See Hobson v. Hansen,
265 F. Supp. 902, 911-16 (D.C. 1967).
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The foregoing review of the relevant lezal
authorities would seem to indicate that
there is strong support for the proposition
that Congress could under Article II, Sec-
tion 2, place the power of appointment of a
special prosecutor in the federal courts. Be-
fore accepting that conclusion as sound,
however, we must consider the one major
argument which can be anticipated in re-
buttal: that it would be an impermissible
usurpation of executive powers for Congress
to delegate the appointment of executive
officials to the judicial branch. Surely, it
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might be argued, the last clause of Article
II, Section 2, should not be Interpreted to
mean that Congress may authorize a federal
court to appoint the Under Secretary of
tate. Such a construction would give rise
to a serious breach in the wall of separation
of powers, And, if that is so, then a line must
be drawn somewhere between “executive in-
ferior officers” and other Inferior officers. A
special prosecutor, the argument would con-
clude, falls into the former category; his
role would be to see that the laws are en-
forced, historically an executive function.

While this line of argument cannot be
lightly dismissed, it contains several flaws
which make it ultimately unpersuasive. First,
insofar as the argument suggests that Con-
gress may never vest courts with the power
to appoint any official who will perform a
nonjudicial, or an “executive,” function, it is
squarely refuted by the Supreme Court's de-
cision in Siebold, as well as by the other
lower federal court decisions mentioned pre-
viously. Congress itself, moreover, has re-
jected the suggestion; as we have seen, 28
U.S.C. § 546 provides for the interim appoint-
ment of United States attorneys by federal
district courts. Second, even if it is conceded
that a court could not appoint an inferior
officer whose duties would be exclusively ex-
ecutive in nature, that concession would not
necessarily preclude judicial appointment of
a special prosecutor. It has long been recog-
nized that a prosecutor is intimately in-
volved in the judicial, as well as executive,
functions of the government. As an officer of
the court, subject to the supervisory power
of the federal courts, the US. attorney per-
forms a dual function within the overall
scheme of government. He is, in short, mark-
edly different for these purposes than the
Under Secretary of State.

In order to sustain the power of Congress
to provide for judicial appointment of a new
Watergate special prosecutor, however, one
need not go so far as to assert that judicial
appointment of all United States attorneys
would be proper. For the situation now fac-
ing the country is unique and clearly calls
for extraordinary solutions. The highest oiffi-
cials in the executive branch are the subjects
of criminal investigations. That hard fact
means that if the executive branch is to
control the investigation of alleged wrong-
doing by its own members, the very integrity
of the government will be called into gques-
tion. It would seem entirely unreasonable in
this instance, therefore, to give a crabbed
interpretation of Congress’ constitutional
powers, especially when the constitutional
language is so explicit and the judicial deci-
slons so favorable to a broad reading of con-
gressional authority.

I therefore conclude that it would be con-
stitutionally permissible for Congress to des-
ignate a court of law to appoint a special
prosecutor, having limited powers of investi-
gation and prosecution and holding office
only for a limited period of time.

Lee C. BOLLINGER, JT.,
Assistant Professor of Law, University
of Michigan Law School.

A NEW DIRECTION FOR INDIAN
AFFAIRS

Mr, STEVENS. Mr. President, the
nomination of Morris F. Thompson to be
Commissioner of Indian Affairs signals
a new direction for the relationships of
American Indians and Alaskan Natives
to our Federal Government.

Morris has been the regional director
of the BIA for the Alaska region. His
confirmation is overwhelmingly recom-
mended by Alaskan Natives.

Morris Thompson is a close personal
friend. He has demonstrated maturity
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and judgment far in excess of that which

one might anticipate from a man of his

age—31.

I ask unanimous consent that his
statement before the Senate Interior and
Insular Affairs Committee and his bio-
graphical sketch be included in the
RECORD.

There being no objection, the state-
ment and biographical sketch was or-
dered to be printed in the REecorp, as
follows:

STATEMENT OF MORRIS THOMPSON BEFORE THE
SeNATE INTERIOR AND INSULAR AFFAIRS
CoMurrree’'s NoveEmser 14, 1973, Hearrno
ON THE PRESIDENT'S NoMmiNaTION OF HiMm TO
BE COMMISSIONER OF INDIAN AFFAIRS

Mr, Chairman, members of the Committee,
it is an honor to appear before you as the
President’s nominee to become Commissioner
of Indian Affairs. I accept this nomination
with the full knowledge of the tremendous
responsibility entrusted in this position and
this Bureau. I accept this responsibility be-
cause of the concern for American Indians
demonstrated by this Administration, this
Congress and the American public. Not only
has concern been expressed but much needed
action is now being taken that I am con-
fident will lead to real progress in the next
several years. I feel that I can coniribute to
this progress.

The biographical information you have
been provided indicates the various positions
I have held. What it doesn't provide is my
personal philosophy on Indians Affairs. This
statement and the exchange we will have in
this hearing hopefully will provide you and
the Indian people a better understanding of
what to expect from the Bureau of Indian
Affairs under my direction.

American Indians have a right to expect
an effective and eflicient Bureau of Indian
Affairs. They have a right to expect that the
money appropriated by Congress for Indians
is spent wisely and that each dollar directly
or indirectly benefits Indians at the local and
individual Jevel. Indian people have a right
to determine what the Indian priorities will
be and how they are to be met. In addition,
if the Indlans desire, and at thelr own initia-
tive, Indians have a right to direct and ad-
minister programs developed for them. The
President recognized these rights and there-
fore established a policy of self-determina-
tion for Indians, without the threat of termi-
nation of the trust responsibility. I believe
in this policy, and as Commissioner will in-
sure that meaningful Indian involvement is
an integral part of all Bureau operations.

The right of Indians to expect an efficient
and responsive Bureau is very important. It
is unfortunate however that in recent
months concern with reorganization and re-
alignment appears to have been elevated to
a high mission status. Even more unfortu-
nate is that this high concern for organiza-
tional changes has somewhat diverted valu-
able resources and attention from what
should be the Bureau’s top priorities.

Under my leadership, the Bureau's top
priorities will be meeting our trust responsi-
bilities, the delivery of meaningful services,
and the achievement of greater Indian self-
determination. I hope to do this by providing
strong leadership and applying sound man-
agement practices to the Bureau's operations,

Within the Department of the Interior, the
Secretary establishes all major policies, in-
cluding those involving Indian affairs. Sec-
retary Morton has given me assurance that
I will work closely with him in developing
policies on Indian Affairs. He has also as-
sured me that I will have the freedom to
select my key staff. These assurances are
essential to any new Commissioner. One dis-
tinct advantage today however is the fact
that the Commissioner will report directly
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to the Secretary. The ability to select a key
stafl is also a distinct advantage. The Bureau
has several key vacancies both at the Cen-
tral Office and field levels which is an un-
usual opportunity to develop a well balanced
staff. In my selection of key staffl I will be
seeking not only technical competence and
proven ability but more importantly, I will
be looking for people with a deep personal
commitment and understanding of Indian
problems. Hopefully, this process can be ac-
complished in a timely manner.

Although we have a tremendous responsi-
bility, I recognize that the Bureau of Indian
Affairs is not the total answer to all the prob-
lems facing Indians today. Other Federal
agencies and State and local Governments
also have Indian concerns and responsibili-
ties. It is not only desirable but essential that
we work together more closely to take ad-
vantage of each other's resources and think-
ing which hopefully will minimize duplica-
tion and maximize total delivery of services
I will make a concerted effort to establish and
maintain this needed cooperation.

Of high importance is cooperation between
the Congress and the Bureau. I have been
following with great interest the progress
being made with Indian legislation by this
Congress. This progress is more than en-
couraging in that it demonstrates Con-
gress' understanding of Indians and its sin-
cere desire to provide much needed laws to
meet today’s needs.

I am extremely hopeful that you will be
successful in enacting the Indian legislation
before you in the near future. Once enacted,
we will be able to more effectively deal with
the Indian crises along with the many other
foreign and domestic crises facing our coun-
try today.

I know that you will want my personal
views on many issues facing the Bureau to-
day. Rather than anticipating your specifio
concerns and attempting to expand on my
views in this statement, I will reserve most
of my comments for direct response to your
questions. You and the Indian people, how-
ever, have a right to know what priorities I
feel are important in Indian affalrs.

If I left you with the impression earlier
that I am unconcerned about the organiza-
tional structure of the Bureau, this was not
my intent. My real intent was to place this
concern in its proper perspective. Reorgani-
zations and realignments are administrative
problems rather than mission concerns. My
primary objective is to insure that whatever
form the organization happens to be in now,
or whatever form it may take in the future,
that it be as effective and responsive as pos-
sible. If major changes are warranted, thess
will be taken at my initiation and under
my direction. No major changes will be im-
plemented, however, without full Indian in-
volvement. The most immediate concern is
in filling our key positions and becoming
Tully operationsal again.

In addition to my concerns for the organi-
zation and developing cooperation between
the Administration, this Congress and State
and local povernments, I feel very strongly
that our efforts must be consistent with the
expressed desires of Indian people. From my
experience in Indian affairs I have developed
a8 tremendous respect and confidence in the
Indian leadership throughout this country.
The quality of this leadership is demon-
strated by numerous examples of outstanding
tribal government management, a total com-
mitment to the development of both human
and natural resources, and the ability to
maintain progress without sacrificing Indian
culture. What is most impressive is the un-
walvering faith Indians have in Indians, that
given the opportunity Indians can and will
solve Indian problems. Indian tribes must
have the opportunity to develop their tribal
governments. Resources must be made avail-
able to the tribes for this purpose. If assist-
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ance is desired, this must be provided with-
out paternalism. Developing effective tribal
governments will be a major step towards
true Indian self-determination.

The threat of termination has been a major
barrier to the development of Indian re-
sources, enterprises and governments in re-
cent years. Whether real or imagined, the
feeling existed that any successes might be
used as justification for terminating the
Federal Government’s trust relationship. One
of my major priorities will be to overcome
this fear.

Basie to the role of the BIA is assuring
the fulfillment of the Federal Government's
trust and treaty responsibilities to Indian
people and their resources. I intend to work
closely with Indian people and the Solicitor
to better define these responsibilities and see
to it that the BIA fully discharges its respon-
sibilities.

Of the many programs developed and ad-
ministered for the benefit of Indians today,
none is more important than Indian educa-
tion. The American taxpayers are investing
millions of dollars in the education of In-
dian youth. Indian people and all Americans
have a right to expect that the best educa-
tion program possible is being provided to
Indians.

It is not enough to say that we are meet-
ing minimum standards of education, or
that we are providing an adequate level of
education, or that we are doing our best
under the circumstances. We must establish
the highest standards possible and insure
that those standards are met. We must utilize
the most modern education technigues avail-
able and also develop new ones. We must
provide the best materials, equipment and
facllities available. Finally, we must insure
that our teachers are not only the highest
caliber available technically but also that
they be personally committed and sensitive
to Indian needs. In short we must be sure
that each dollar appropriated for Indian ed-
ucation is spent wisely, whether through Bu-
reau-operated systems or through other sys-
tems.

I recognize and respect Congressional re-
sponsibility to establish Indian policy. I also
recognize and respect the oversight respon-
sibility of the Congress to insure that the
Congressional intent is met. As Commis-
sioner, T look forward to working very closely
with the Congress, the Secretary, and the
Indian people in establishing National In-
dian Policy. Once these policles are estab-
lished, I pledge to carry them out to the best
of my ability.

Mr. Chairman, this concludes my state-
ment. I will be pleased to respond to any
questions that the Committee may have.

BIOGRAPHICAL SEETCH OF MoRRrls THOMPSON

President Nixon submitted the nomina-
tion of Morris Thompson to be Commissioner
of the Bureau of Indian Affairs to the United
States Senate on October 30, 1973.

Thompson was instrumental in formulat-
ing and implementing Indian policy as As-
sistant to the Secretary of the Interior from
1969 to 1971. In this position he assisted in
developing the President’s Indian message
of 1870; was involved in the return of Blue
Lake to the Taos Pueblo Indians; the return
of Mt. Adams to the Yakima Indians, and he
helped formulate the administration's posi-
tion on the Alaska Native Claims Settlement
Act.

For the past two years Morris Thompson
has been Juneau Area Director, top line of-
ficial for the Bureau of Indian Affairs in
Alaska. In this capacity he has had full
responsibility for administering the total
range of Bureau programs with an annual
budget of 40 million dollars and approxi-
mately 1200 employees. Significant activities
include accomplishing a Tribal enrollment
of well over 80,000 Alaska Natives within a
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two year deadline and implementing other
Departmental and Bureau authorities relative
to the Alaska Native Claims Settlement Act.
Regular on-going Bureau programs and fa-
cilities in Alaska include 53 day schools, two
Boarding schools, 5 field offices and a 10 ton
cargo ship.

Thompson, an Athabascan Indian, at age
31 was the youngest man in BIA history to
be named an Area Director. Now, at 34 will be
the youngest Commissioner when appointed.

From 1967 to 1969 he was Executive Secre-
tary to the ten-man NORTH Commission. He
was responsible for establishing policies and
defining a comprehensive program to imple-
ment aud promote the human and economic
development of Northern Alaska. Addition-
ally, he coordinated the activities for the
Commission—economic research and evalu-
ation of the work done by consulting firms—
and acted as a lialson between State and Fed-
eral agencies.

Before accepting appointment to the
NORTH Commission Thompson was Deputy
Director of the Rural Development Agency
for the State of Alaska. He assisted in the
establishment of the Rural Affairs Commis-
sion which is a forum of Native leaders who
advise the State adminjistration on matters of
policy regarding the Indian community. In
his role as Deputy Director he also helped
with the coordination of emergency relief
programs created to alleviate disasters such
as floods, fires, poor fishing seasons, etc.

Morris Thompson was born in 1939, in
Tanana, Alaska, a community 150 miles west
of Fairbanks on the Yukon River. Here he
attended school through the eighth grade.
During high school years he attended Mt.
Edgecumbe BIA Boarding School, graduating
as a member of the National Honor Soclety in
1859. For the mnext two years he attended
the University of Alaska majoring in eivil
engineering with a minor in political science.

At this time BIA Employment Assistance
was recruiting students interested in elec-
tronics technical training. Thompson took
advantage of this opportunity and moved
to Los Angeles, California, for training at
RCA Institute. Here he met his future wife,
Thelma Mayo from Fairbanks, Alaska, who
was also in Los Angeles for a BIA training
program.

Upon completing the Electronics course in
1963, he returned to Fairbanks, married
Thelma, and worked as a technician at the
RCA satellite tracking facility at Gilmore
Creek near Fairbanks until 1967.

The Thompsons now have three daugh-
ters—Sheryl Lynn, age seven; Nicole Rae,
three; and Allison May, 18 months,

Thompson has served on numerous boards
and commissions during his career as a pub-
lic servant including the Rural Affairs Com-
mission, the Alaska Village Electrification
Co-op and the Alaska Business Council.
Currently he is President of the Juneau
Federal Executive Association, a Board mem-
ber of the Alaska Native Foundation, and
a member of the National Congress of
American Indians. He was formerly a
Board member of the Fairbanks Native
Association, and the Alaska Federation of
Natives.

Morris THOMPSON PROFILE
BIRTHPLACE
Tanana, Alaska.
BIRTHDATE
September 11, 1939; one-half Athabascan
Indian.
SCHOOLS ATTENDED
Tanana Day School—Grade 1-8.
BIA Mt. Edgecumbe Boarding High

School—Grade 9-12; Na‘ional Honor Soclety
member; Graduated 1959,

HIGHER EDUCATION

University of Alaska—9/59 to 1/62. Major,
Civil Engineering; Minor, Political Science,
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RCA Institute, Los Angeles, California—
1/62 to 8/63. Completed 18 month course in
Industrial and Communications Electronics.

EMPLOYMENT

1963-1967—Electronic Technician at the
National Aeronautics and Space Administra-
tion’s Satellite Data Acquisition Facility at
Gilmore Creek near Fairbanks, Alaska.

1867-1968—Deputy Director of Rural De-
velopment Agency for State of Alaska in
Juneau, Alaska,.

1968-1969—Executive Secretary of NORTH
Commission for State of Alaska In Juneau,
Alaska,

1969-1871—Assistant to the Commissioner
(actually Assistant to the Secretary of In-
terior, Walter J. Hickel) in Washington, D.C.

1971-1873—Area Director of BIA Junean
Area Office in Juneau, Aalska.

SPECIAL QUALIFICATIONS

Public Speaking.

Extensive knowledge of Indian groups and
Tribes. Enows many Indian leaders person-
ally.

Extended travel throughout Indian coun-
try.

MEMEERSHIPS AND ASSOCIATIONS PRESENT

Alaska Native Foundation,

National Congress of American Indians.

President of Juneau Federal Executive As-
sociation.

Governor's Labor Market Advisory Coun-
cil,

Policy and Evaluation Council of the Cen-
ter for Northern Education (University of
Alaska).

State Manpower Planning Council.

Alaska Health Manpower Committee.

PAST

Rural Affairs Commission.

Alaska Village Electrification Cooperative.
Alaska Business Council.

Fairbanks Native Association.

Alaska Federation of Natives.

UNITED STATES, RHODESIA, AND A
WORLD OF LAW

Mr. McGEE. Mr. President, later this
week it is anticipated the Senate will
begin debate on legislation which would
place the United States back into com-
pliance with United Nations sanctions
against southern Rhodesia.

In this connection, the Los Angeles
Times of October 17 featured an editorial
which is an excellent analysis of the is-
sues involved in this legislation. The
editorial writer made a very poignant
observation when he noted:

If the United States wants a world of law,
it must obey the laws we have, If the laws
are mistaken, if they require improvement,
then they should be changed or done away
with, by means provided by law.

I was particularly impressed with this
observation. In essence, the question of
our violation of sanctions boils down to a
law and order issue. To ignore this fact
is to engage in hypocrisy, particularly if
we in the Congress continue to advo-
cate law and order on the domestic scene
with our rhetoric and then apply a dou-
ble standard to our conduct interna-
tionally. In clear conscience, I cannot
apply this double standard and I would
hope the Senate would agree with this
assessment.

I ask unanimous consent that the edi-
torial be printed in the REecorp.

There being no objection, the editorial
was ordered to be printed in the Recorp,
as follows:
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UnrrED STATES, RHOD=SIA, AND A WORLD OF
Law

Secretary of State Henry A, Kissinger has
put the full welght of the Nixon Administra-
tion behind eflorts to make the nation obey
international law on the gquestion of UN.
sanctions agalnst Rhodesia, The support ls
welcome, but the outcome remains uncertain.

There is an apparent shift In congressional
thinking, and there are indications that the
House and Senate are now prepared Lo undo
the damage they did two years ago in forc-
ing an American exemption to the sanctlons
to allow the import of Rhodesian chrome, It
was an act as ‘rresponsible as it was illegal,
bringing aid and comfort only ‘o some Amer-
ican mining interests, to the white minerity
that governs Rhodesia, and to their admirers.
Now those same advocates of Rhodesian ex-
emptions, faced with a turnabout in Con-
gress, are working hard to postpone action
and might resort to filibuster tactics.

Eissinger has reminded the nation that the
impcriation of Rhodesian chrome is not
eszential to national gecurity. He has empha-
sized that America’s unilateral breach of in-
ternational sanctions has embarrassed rela-
tions with a number of nations, notably the
Africans., And for those not persuaded by
rectitude, who say: “Who cares?”, Kissinger
has noted that this has touched major Amer-
ican investments and petroleum interests as
well.

‘There is plenty of room for argument about
the wisdom of what the United Natlons did
in this case, applyinz for the first time one
of its ultimate weapons, mandatory sanctions,
But the deed was done with American en-
couragement and support. The sanctions
became binding by law on all members. If
they are wrong, then that is a matter for the
Security Council. To defy them is to debase
the concept of a rule of law.

The sancticns have failed to bring down
the white supremacy regime in Salisbury.
But they have huri. They have stood as a
world protest against a white minority, con-
stituting 5% of the population, ruling a
largely black nation. They have helped assure
that this degradation of the black minority is
not exploited to the ecomomiec advantage of
other states within the United Nations.

To argue national security, to tie chrome
imports to the cold war aud Soviet trade
relations, to challenge the efficacy of this
approach, all of this is to sow confusion. For
there i3 a single point: If the United States
wants a world of law, 1t must obey the laws
we have. If the laws are mistaken, If they
require improvement, then they should be
changed or done away with, by means pro-
vided by law.

That 18 why it 1s important for Ccngress
to restore American respect for the sanctions
against Rhodesia. Because the overwhelming
interest of the nation is a world of law.

REDUCED RATE TRANSPORTATION

Mr. PERCY. Mr. President, as a co-
sponsor of S. 2651, a bill to authorize
reduced rate transportation for handi-
capped persons and for persons who are
65 years of age or older, or 21 years of
age or younger, I am pleased the Senate
acted so promptly in taking the bill from
the calendar and passing it, but I regret
being absent when final action took place.

As one who has long advocated making
our transportation system more acces-
sible in financial terms to the elderly, a
group with both the time and the desire
to travel, I want to commend the Sen-
ator from the State of Washington (M.
Macnuson) for his leadership in bring-
ing this more comprehensive piece of
legislation to the floor.
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I think we all know that in those in-
stances in which airlines, for example,
have instituted reduced fares on a stand-
by basis for the elderly, they have been
shown to have worked extremely well.
Youth fares, although recently judged
diseriminatory by the CAB, have been
successful, I believe, Iin promoting air
travel by many persons who otherwise
could net have afforded to travel,

I believe authorizing reduced fares for
the young, the elderly, and the handi-
capped on both air carriers and surface
carriers marks a significant step toward
finally making a wvariety of transporta-
tion modes available to them.

If these fares become a reality I know
it will result in higher income for the
industry as well as in a richer and fuller
life for many of America’s youth, handi-
capped and elderly.

SONNETS IN MEMORY OF
ROBERT KENNEDY

Mr. McGOVERN. Mr. President, the
current issue of The Arts in Ireland car-
ries three sonnets in memory of Robert
Eennedy by Frank 8. FitzGerald-Bush.

I found this poetic tribute to my cher-
ished friend a moving description of what
he meant and continues to mean to mil-
lions of people.

I therefore ask unanimous consent that
these lines be printed in the Recorp.

‘There being no objection, the sonnets
were ordered to be printed in the Recorp,
as follows:

HecHos Sonw AmMoR—THREE SONNETS IN

MeEMoORY oOF RoOBERT FraAnNcIs KENNEDY,

1925-1958

(By Frank S. FitzGerald-Bush)

T

They called him ruthless who had never
known

his infinite capacity for love—

knew nothing of that suffering in his own

quite private agony, compounded of

pain and compassion for the pain of others,

accepted without question as a duty

which fell upon him from his fallen brothers,

His closest friends and kindred saw the
beauty

that others could not see—the inner grace

derived from those dark hours of despair

from which he drew the strength required
to faco

that task to which he made himself the helr.

So long as those whose lives he touched still
cherish

his memory, his work can never perish,

I

His deeds of love were for all men In chief

for the despised, the poor, both black and
white,

the dispossessed; and 1t has been their grief

that rings the truest—wrings the heart. The
sight

of their great numbers ranged along the
tracks

on which he made his final journey burns

into the memory, Those whose attacks

on his integrity (though each now turns

to eulogy) urged violent men to rid

them of his troubling presence, are proved
wrong:

such dreams as he had dreamed cannot be
hid

in graves, nor guns still such -~ hHattle song.

The shining citles he envisicned must

rise like the living phoenix from his dust,

I
Above the clty where that bright flame keeps
its solitary vigil, two now rest
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while into darkened corners hatred creeps

to hide its ugliness from us, The best

of man, despite his frailities, yet survives;

by such example petty souls are raised

& little higher. Note how those two lives,

once sacrificed, are curlously praised

by those who cursed them till they had been
felled.

The younger brother slain, now may achieve,

as did the elder, what had been withheld

In life. And those of us who truly grieve

will wear our mourning proudly as a mark

that we may light a flame from ons small
spark.

AMERICA'S EMERGING BLACK
WOMEN

Mr. PERCY. Mr. President, the Chi-
cago Tribune recently featured an excel-
lent series of articles by Yla Eason on
the black woman in modern American
society.

Through a number of profiles of Amer-
ican black women who have achieved
sucecess in the fields of politics, business,
education, and art, Ms. Eason shows that
although black women have won profes-
sional positions of respect and dignity,
they have only been able to do so because
of extraordinary individual strength and
perseverance. Black women, as members
of two minority groups, blacks and
women, have long faced double difficulty
in achieving professional success,

I believe the Chicago Tribune’s series
provides excellent insights into the ca-
reer problems, aspirations, and gradually
increasing professional opportunities of
America’s black women and women in
general. I ask unanimous consent that
the series of articles be printed in the
RECORD.

There being no cbjection, the articles
were ordered to be printed in the Recorp,
as follows:

Topay's EMERGING BLack WoOMANW
(By Yla Eason)
(First in a serles)

Addie Wyatt, ambitious and naive, trained
as & typist in 1941 and went for her job in-
tervicw expecting to be hired for the secre-
tarial pool at a2 m=at packing plant.

She was praised for her skills and sailed
thru the pl 1ent tests, a d she would
be hired. Being the only black female apply-
ing for the job was no cause for concern fo
her, for she knew she was qualified.

“What I didn't know at the time,” she says
from her executive office today, “was that
they didn't hir> black women as typists.”

So she pulled together her survival tech-
nigues—making do with what she could—
and accented a job in the packing division.

Today Mrs, Wyatt is international director
for women’s affairs of the Amalgamated Meat
Cutters and Butcher Workmen of North
America, AFL-CIO.

But she is quick to say, “I represent the
very limited number of women who have
made progress in this area” They're the
black women emerging today who learned
to “get over” in the soclety and come out
with a social conscience,

They've never allowed discriminatory prac-
tices to stop them. Black women in America
have exhibited strength and perseverance.

Today's black women represent the double
minority who feel the sting of racilsm and
labor under the code of sexism in an attempt
to overcome both.

And while it's long been said in the black
community, “A black woman can always get
a job,” the unspoken understanding was
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that she usually had to get in thru the
kitchen door.

Many times, as Mrs. Wyatt adds, “Black
women took the undesirable jobs, ones they
did not enjoy. But they took them for the
survival of their families.”

Survival for the black woman often has
meant assimilation into the white soclety,
a process requiring more than education or
experience in the traditional sense. For black
women workers, “being gqualified” often has
meant “being white,” at least on the surface.

If she had to “sound white” on the tele-
phone to get the interview, the black woman
studied white speech patterns. By watching
white people interact with each other on
television, she knew how to “be qualified.”

Skills and ambitions were parlayed into
a wait at many reception desks until busi-
ness and industry embraced the Civil Rights
Bill, the Equal Opportunity Empioyment
Act, affirmative action, and tokenism.

According to noted sociologist Dr. Joyce
Ladner, who has done extensive research on
black women in America and Africa and is
the author of “Tomorrow's Tomorrow,” a
study of young black females living in a
housing project, “The lives of black women
have been shaped by the forces of oppres-
sion, but they also have exerted their influ-
ence so as to alter certain of these patterns.”

One example of black women exerting their
influence can be seen by turning to the tele-
vision newscasts. Most networks today have
at least one black woman in front of the
CAmers.

For Carole Simpson of NBC, it took two
years of work and two college degrees to
become the first black newswoman on the
air in Chicago. In 1970, she was the first
black female television reporter here,

By 1965, the year she dates as “post-
Watts,” referring to the riots in Watts, Cal.,
“I was in a position to turn down job
offers.” Many black reporters were hired
during that period to cover the raclal con-
fiicts.

Dr. Ladner explains some of the difficulties
black women have had: “They were dis-
criminated against because they were black
and because they were females. At the same
time, because of the economic conditions
in which blacks had to live, black females
were not given the same kinds of securities
and privileges of being the weaker sex.

“The irony of this,” she says, “is that
altho she was discriminated against and
thrown into that competitive man's world,
she was able to operate as a woman and
make it work in her behalf.*

In 1971, only one in 10 black women had
professional positions. By 1973, Money maga-
zine reports, the graduate most in demand
seemed to be the black woman with some
kind of engineering or business degree.

The success of the black woman in the
professional field, according to Cynthia
Fuchs Epstein in Psychology Today, “is the
combination of being highly motivated,
egged on by supportive families, seen as less
threatening than black men, and pushed
by the feminist tide."

When the storm settled from the intense
period of the black liberation movement, the
employer was hit by the women's liberation
movement and was pressured by govern-
ment-imposed minority hiring quotas,

Black demands for equality coupled with
equal rights for women were the impetus
for labor to begin to acknowledge black
women.

And now black women are beginning to
trickle into the mainstream of soclety, Dr,
Ladner says, “one by one, on society’s
terms.”

While many contend the entry rate of
black women into professional flelds is ac-
celerating, others share the view of Connie
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Seals, executive director of the Illinois Hu-
man Relations Commission.

“Sure there are about 40 to 50 black
women making it professionally today, and
they know the other 39 or 49,” she says.

The Department «f Labor reports black
women workers are far more heavily concen-
trated than white women in the lower paid
occupations. Maids, cooks, and household and
service workers still account for 43 percent
of all employed black women, the lepartment
says. Only 19 per cent of the white wumen
workers fall into this category.

The Department of Labor also reports that,
despite advances, differences persist in the
€employment patterns of black women and
those of other groups.

Black women are more likely than white
women to be in the labor force, to be working
wives, and to be working mothers.

Black women workers generaly have less
formal education, higher rate of unemploy-
ment, and lower incwmes than their white
counterparts.

They also are more likely to be in low-
skilled, low-wage occupations. In compari-
son with minority men, their rates of unem-
ployment are higher and average earnings
are lower.

When one examines income data, “one is
immediately struck by the fact that olack
women have been had,” says Dr. Jacquelyne
J. Jackson, associate professor of medical
sociology at Duke University Medical Center
in Durham, N.C.

In 1969, she reports, the median income
of black femalcs was $2,078—$435 lower than
the average white female made, $2
than the average black earned, and 8§5,812
less than the average white male made,

Dr. Jackson says, “I am especially con-
cerned about the myths which link a black
woman's education, employment, and incoms
to her family patterns,

“Such myths tend to reinforce erronecus
beliefs directly affecting soclal policies, which
in turn adversely affect many black females.™

Labor statistics point to the fact that only
three of every 10 black families were headed
by women in 1871. Likewise, about half the
black women workers were married and liv-
ing with their husbands, 28 per cent were
widowed, divorced, or separated from their
husbands, and the remaining 23 per cent
were single.

Nevertheless, black women are beginning
to make their unique statements in politics,
Iabor, education, business, and the arts.

At least their progress in many closed areas
seems to say, “Altho I've got a long way to
go before I see equal opportunity, I can look
back realistically and see how far I've come
and begin to project where I'm going.”

One reason for this, Addie Wyatt says, is
that “women are more educated. They are
going into different fields and are morg
aware of and sensilive to their rights.

“And they are informing their employers
that women work for the same reasons men
do—they have something to offer and they
need the money."”

When the typing job was denied her, she
said, “Women in the plant earned more
money because they were more organized;
s0 I lost interest in typing and stayed at
the packing division.

“As a black worker and a woman,” she
reflects today, “I knew I could be the first
fired and the last hired, and it was important
to have union protection and benefits.”
~ To Mrs. Wyatt, “making it" and settling
for that is an acceptance of tokenism.

“We have to give recognition to those who
have not and who ought to. And we must
keep the door open for the development of
black women.”™

In the Monday Tribune's Tempo section:
Black women in politics,
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THEY'VE OVERCOME A DruaL Bias
(By Yla Eason)
(Second of five parts)

Led by a few superstars, the black women
today are making long, swift, and determined
political gains, emerging as a force not to
be ignored.

Her stride into the electoral arena has
been thru a clrcuitous route, marked by
a slow procession to local officers followed
with a quick jump to federal positions.

And in the game of politics where all
pluses help, one whammy—black—is piled
on another—female. To deal with the double
blow, she’s had to angle around and back-
slide untll the people could be convinced
she could do the job.

She proclaims her savvy with the fact that
in just four years, the black female has more
than doubled her presence among elected
public officials. This represents a 160 per
cent increase in the number of black female
office holders since 1969,

But considering there are seven million
black women of voting age in the United
States, her share of the 520,000 elective of-
fices is embarrassingly small.

Sticking fast to the “superstar” label early
in the game was Shirley Chisholm, who cap-
tured national attention with her self-an-
nounced *“un-bought, unbossed” manner.

She tagged a number of “firsts’ to her name
in the process: In 1968 she became the first
black female to be elected to US. Congress.
Again in 1972 she hopped into the Presiden-
tial contest as the first black female to run
for that office.

Her entry into the latter campaign touched
off a controversey among elected black male
officials in particular who felt her move was
premature and detrimental to black coali-
tion politics.

Her shrewd, sophisticated style of taking
care of “number one" showed that not all
black women in politics are cut from the
same cloth.

In fact, the thread which contributed to
her prominence—being the only black fe-
male in Congres—can no longer be woven
for others. Three black women joined the
ranks of Congress this year.

And Mrs. Chisholm has sald recently she is
“moving in the direction of getting out of
electoral politics.” She believes Congress has
no organized system of getting legislative
work done.

But to the casual observer, her aggressive
plunge into politics was seen as the green
light for other black women with similar
ambitions.

There were no major black female political
officials in 1969; today there are three,

After serving two terms as city clerk, Doris
Davis became mayor of Compton, Cal. The
black woman has lengthened her numbers in
elected offices from 131 in 1969 to 337 in
1973.

But she has had to fight, persist and strug-
gletommevenammmmmtmmo
electoral system. A case in polnt is Peggy
Smith Martin.

“Unsuccessful challenger” and “perennial
candidate™ were once synonymous with the
name Peggy Smith Martin, who was defeated
four times for the office of state representa-
tive in Chicago.

Winning the right to represent the 26th
district in November, 1072, Mrs. Martin took
her seat as the only black femasale in the
State House.

“Perseverance,” she said, was the key to
her victory.

“I always felt one day I would be in the
State House. Just as one day I will be Pres-
ident. Then I will feel I have had it made.™

But she will be dodging the statistics which
show that only half of the black women
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elected to offices are still in those positions
four years later.

The Joint Center for Political Studies in
their research on “Black Women in Electoral
Polities" found her lack of tenure in office
is a significant drawback for the acquisition
of power.

This could be attributed to her lack of
campaign funds, an unwillingness to assume
the responsibilities of winning and holding
& position, or her despalr in discovering how
difficult it is to change the present system.

Often one elective office is a stepping stone
to a higher office, However, the Joint Center
reports, there was little mobility among
black women elected officials between 1969
and 1973.

Among those who did move upward are
State Sen. Barbara Jordan [D., Tex.] and
State Assemblywoman Yvonne Braithwaite
Burke [D., Calif.]. Both women advanced
from the state legislature to the U.8. House
of Representatives,

The styles of these two women sharply
contrast,

When Barbara Jordan came to Congress
in January the word spread that the late
President Lyndon Johnson personally
called top Congressmen to make sure she
got the committee assignments she wanted.

Described as “calm, cold and calculating,”
Miss Jordan once said, “Politics is equated
with power. And black women have always
known what power was about.”

But the entry of Yvonne Burke to Con-
gress was for many an exciting event. Before
her political skills are listed, her beauty,
charm, and grace are often mentioned.

An effective force politically, being a
female has seemed to be her winning trait.
She will be adding another dimension in
November when she is expecting a baby—
the first member of Congress in history to
have a baby while in office.

Approaching politics from a traditional
view is Illinois Rep. Cardiss Collins [Dem..—
7th Dist.]. She worked more than 20 years
as & secretary and a public auditor before
running for any political office. And her
Jjump into the House of Representatives
was seen as a giant step.

“I came to Congress as a woman whose
major contribution i1s now considered old-
fashioned: I came as a wife and a mother,”
she said recently.

To many she is seen as one who came to
Congress, as a widow, filling the unexpired
term of her late husband George, with
loyalties first to the Democratic party.

She has recently become the target of
criticism from the black community and
had been charged with “letting black folks
down."”

Her critics point to the two young
white males she chose recently for her
top congressional staff positions.

The selection of John D'Arco Jr.,, son of

the 1st Ward Democratic committeeman,
as her administrative assistant and Rick
Praeger as her legislative assistant has been
viewed with suspicion.
_ Scoffing at the attacks, she remarks, “I
realize that [no prior political experience]
is a deficiency and that is the reason why
you choose your staff carefully. You have
enough common sense to know what you
want them to do.”

She adds, “If I do my job and do it well
that will be all the satisfaction I'll need.
I'm not out there on an ego trip.

“I'm out here to do the best I can, and
I think I can do a lot because I'm dedicated
to my people. The only image I'm trying
to build is that of a Congresswoman."

At the local level, the most common
elective office held by black females are
those related to education, primarily school
boards.

About 41 per cent of all black female
elected officials are in that category, the
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Joint Center reports. Approximately 31 per
cent are concentrated in munieipal offices.

Of all black elected officials, black females
represent only 12 per cent.

While they account for 256 per cent of
all women in the House of Representatives,
they represent only six per cent of the 466
women in state level positions,

Today, blacks account for less than one-
half of one per cent of all elected officials.
In addition to sexual discrimination, the
Center concludes, a major explanation for
the underrepresentation of black females in
elective offices is racial discrimination,

The real measure of what new dimension
black women bring to electorate politics will
be reflected by the changes they bring about
for the total black population, many feel.

(Third of five parts)
A MovE To MAKE A HiGHER GRADE
(By Yla Eason)

A black woman with an education could
forget getting a job a few years ago unless
she was a teacher or nurse.

Bearching for a way to make a living and
striving to achieve a degree of responsibility
in the community, she sought these two
areas of study. Even today, education con-
tinues to be the fleld where she faces the
least amount of discrimination against her
race and sex.

But her educational level has mnot been
vastly improved. In 1870, the average educa-
tional level completed by black women was
10th grade with 58 per cent completing high
school. Only 44 per cent of black women
have completed or gone beyond a college
degree.

“During the 1860s the greatest educational
gains were not those made by blacks at all,
but those made by white males,"” sociologist
Jacquelyne Jackson reports.

Between 1960 and 1970, there was & 1.8 per
cent increase in the number of black women
who received a bachelor's degree.

That compares with a 1.9 per cent increase
for black males, a 4.9 per cent increase for
white females, and, highest of all, a 5.2 per
cent increase for white males,

The black female's position at the lowest
step of the educational level has been firmly
dictated by society’s constraints.

According to the 1960 census there were
only 222 black female attorneys and 487
physicians and no black women architects,
These numbers increased to 497, and 1,855
and 107 respectively in 1970.

One reason may be black females have had
less access to the most prestigious institu-
tions of higher education than have black
males and white females and males.

Dr. Jackson adds that black females receiv-
ing higher education have studied largely at
the traditional teacher-training institutions,
which has greatly affected their occupational
patterns.

How have the attitudes of black women
toward education changed? In what ways are
black females contributing to the education
of other blacks?

Two unigue black women show how they

have been involved In dealing with those
issues.
_ In her office at the Black Women's Com-
munity Development Foundation (BWCDF)
in Washington, D.C., Inez Smith Reid, execu-
tive director, recalls an experience which oc-
curred during the research of her book, “To-
gether, Black Women."”

It began as a study of militant black women
but she discovered the word militant was not
appropriate. “I ended up describing them
(the women involved in the black liberation
struggle) as ‘together’ black women."

Among blacks “together'” means having
made a commitment to being black. It car-
ries with it the responsibility of identifying
soclal injustices and working toward chang-
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ing them and the willingness to be proud of
the black heritage.

BWCDF functions as a funding institution
which contributes to studies done by black
women about black women.

“We have a fellowship program which Is
geared toward the noted black scholar who
has gotten her formal education and is at-
tempting to contribute something to the
scholarly world,” Mrs. Reid says.

The other form of fellowship is geared to-
ward the “grass roots" woman who has not
had a chance for formal education and wants
to Improve herself educationally so she can
make some input into the black movement.

The foundation sponsored a historic sym-
posium last year in Chicago which brought
together more than 200 black women from
across the country to discuss their attitudes
and their role in America's future.

“One of the mandates that came out of
Chicago was one to improve communications
abong black women across the country,” Mrs.
Reid adds. This led to & news pamphlet is-
sued by BWCDF as a medium through which
black women can get their ideas out to others.

She makes it a point to emphasize the
foundation is not involved in the feminist
movement, “We are trying to do things for
the total black community."”

The foundation services the important
purpose of using black women as a source
for change and contributing to the amount
of educational information about them.

Women are also a source for change on the
campus of Howard University in Washington,
D.C., where Dr. Lorraine Williams is a silent
mover in rearranging the educational ap-
proach to history.

“Because there are a lot of misnomers, mis-
conceptions and distortions concerning the
history of blacks in America, it is the respon-
sibility for the black historian to reinterpret
and reassess history,” says Dr. Willlams, who
is chairman of the history department at the
10,000-student school.

Her own educational pattern speaks of
changes that have occurred in the black
woman's attitude toward learning.

For her master's degree she studied
Germany's imperialistic policies in the Pacific
“The emphasis was on Europe and the West-
ern world then,” she recalls,

And altho her professors in 1955 “won-
dered why I had the nerve to study for a doc-
torate,” Mrs, Williams switched her focus of
interest to the issues of the Civil War for
her Ph.D.

As an educator she is hoping to legitimize
different methods of historical data. “I see
gome evidence of the development and ap-
preciation of social history, where historians
will look at society as a whole and take into
account contributions from all social levels.”

Altho this concept has not gained wide
popularity it is incorporated into the tradi-
tional educational system at Howard. There
the attitudes of the working classes, slave
narratives, and deeds of various groups in
American society share an importance with
presidential papers and books written by
professors.

“As we study black history we will be-
come aware of what Benjamin Quarles calls
“Black history's diversified clientele,” ghe
adds.

Dr. Williams is one of a growing number
of educators preparing the historical ground-
wark for the future education of blacks. Her
goal is to insure that blacks themselves con-
tribute to the writing of their history.

(Fourth of five parts)
PERSISTENCE PAYs OFF FOR A FEW
(By Yla Eason)

The black woman in business is a negligi-
ble statistic in the financial world. Lacking
a history in America as an entrepreneur, her
ventures into this area are without preced-
ent.
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If her sex Is a deterrent to getiing into the
business world, then her race doubly ex-
cludes her full participation,

Recelved coldly by banks when applying
for a business loan, she usually has to go the
route of guaranteed federal financing. And
often if there is no male—black or white—
in the proposed business, she finds her
chances for success even slimmer.

With luck, verve, and friends, she is just
beginning to make a tiny dent in the money
market. But still, in 1973, charm outweighs
skill and persistence supersedes all.

As a black woman in business, Ida Lewis’
raison d’etre is to bring the events and hap-
penings of interest to black people “up-
front.” Her New York-based magazine, En-
core, is the element thru which she ac-
complishes this.

The former editor of Essence, a black
women's magazine, Miss Lewis, 37, worked
as a feature writer for Life Magazine, free-
lanced for the British Broadcasting Co., and
wrote for the Washington Post and various
foreign publications.

A year ago when she began Encore, “peo-
ple were saying, “Ida, black people don't
read, you'll never get black people to read.’ "
Yet today the news monthly has a circula-
tion of more than 100,000.

She adds the problems have been numer-
ous, both on a personal level and from a
business end. “But you cannot let these
problems become obstacles,"” she says.

“Generally on a personal level you have
problems with men who are very talented.
Men are brought up in a soclety where they
don't listen to women.

“However,” she adds, “I would not be

where I am today If men, some men, did not
belleve I could do what I am doing. It would
have been impossible.

She feels that more blacks must help
each other in the business world, “instead
of thinking we have to cut the legs of this

one and the arms of that one."

And she carries out this idea as s boss.
“I don't believe in stifling people’'s ideas. I
think you should give them room to express
themselves. The only thing I tell them is
to use good taste.

“I don't want to become a mother figure,
where mommy makes all the declsions. They
understand that I'm the publisher and editor
and they respect that.”

Making her contribution in an area opened
recently to black women, she measures the
progress of blacks In America “with how
fair black people are with each other.”

Sharing this attitude is Chicagoan Ann
Rodgers, 41, owner of Village Mald Service,
whose alm as a black business woman has
been one of upgrading the status of maids.

8he explains that a black woman maid
has “arrived” in the Industry when she's
hired to clean office bulldings. “This is still
one area we haven't broken into,” Mrs. Rod-
gers says, pointing out that virtually all
black malds work in private homes.

Seeing the cash benefits of geiting big
office cleaning contracts, Mrs. Rodgers wanted
to expand her business into that area. But
unwilling to add that battle to her current
one of trying to get a break in the catering
business, she has lost interest.

“¥ou have to learn to roll with the
punches, be self-determined, and no matter
what, you have to hang in there,” is her
personal philosophy. Since 1964, when she
grabbed her $3T savings to start the busi-
ness, Mrs. Rodgers has had to fight.

“It has not been easy. Capital has not
been coming, and the minute people see
you have a brain, they treat you as a sex
symbol.”

But she's reached her first goal of intro-
ducing dignity into the maid The
women who work for her have 9 to 5§ jobs,
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five days a week, Soclal Security, vacation
benefits and insurance.

*“I see women who work for me as peers,
and I seek their opinion because they do the
work, We relate to each other on a level of
respect.

“I can clean an apartment if the need
arises,” Mrs. Rodgers adds. “I consider myself
a super maid, and I have no hangups about
the word. It doesn't matter what you call
& maid as long as you call her “Mrs.”

Making profits for others and herself is
the business of Victoria Sanders, 27, a Chi-
cago stock broker who questions whether a
black woman reaily makes it in business
today.

Educated in business and economics, [she
has three university degrees| she gave up her
“afro” hairstyle and hip clothes in order to
work as an account executive more than
seven years ago.

In an article that appeared in The Tribune
in 1971 Miss Sanders said, “I don't think of
myself as a successful black woman, but as
successful—if and when I think in those

Today her salary is in the six figures. Last
year she had 23 vacations, is one of four
black women stock brokers in America, owns
& condominium, drives a foreign sports car,
and was recently named vice president of
Daniels and Bell, the nation's only black-
controlled securities firm.

But she also sees herself as a black woman
wondering what way to measure success.
While there are advantages [“When I go into
an office I'm remembered and there is a lot
of opportunity in this work.”] she adds that
discrimination still exists.

For Instance, taxis pass her by. “They
assume I'm going south.” And often police
stop her “just to find out what a prosperous
looking black woman does for a living , . . I
have had some truly embarrassing expe-
riences.

“However,” she says, “These little incidents
of racial discrimination serve as a constant
reminder that education, money and proms-
inence don’t do it for you—that is if you're
black and female.”

(Last of five parts)
FINDING ArT THRU THE Looxmn (Grass
{(By Yla Eason)

The role of the black woman In the arts
has mirrored her real-life destiny. And only
when that destiny Improved—largely thru
black consclousness and civil rights efforts—
did her performing arts image reflect her
true worth, dignity, and potential.

As an entertainer, her contact with racial
discrimination has perhaps been sharpest,
because in it she is pursuing a profession
that has great moneymaking potential and
where success is coveted.

Today, demands by blacks to see their life-
style represented on the screen in & manner
that reflects black pride has created a slot
for the black woman as a movile star,

She 15 recognized as a new box office attrac-
tion; however many are concerned that
blacks do not have enough control of the
profits made from films about them. Eco-
nomic discrimination has played a heavy part
in reducing the scope of her success.

Success in the performing arts often had
more to do with the black actress’ ability to
conform to contract agreements, agents, and
audiences than with talent. And since the
monied masses were white, she knew making
it big would mean breaking color barriers—
and that too meant she had to be better
than her white counterpart.

According to Dr. Vada Butcher, dean of the
college of Fine Arts at Howard University,
Washington, D.C., “the black artist was al-
lowed to perform and function in the world
but not without harsh treatment and, often,
low pay.
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She didn't think in terms of getting a part
in a movie unless she was in the role of a
domestic. And only when there were plays
written exclusively about blacks, such as
“Porgy and Bess,” could she think of gatting
a lead role, according to Dr. Butcher.

And since her contributions as a black
woman had been systematically excluded
from most literature, only a few respectable
roles existed.

In 1968 Diahann Carroll was Introduced
to American television audiences, starring in
the first series about a black woman. Miss
Carroll was called “girl’ "in the media and re-
ferred to herself as “'‘colored” on TV,

And tho her part as a registered nurse
was introduced to “help improve race rela-
tions," blacks protested the image as one
of bleached black.

With black audiences today expecting black
movies to have a message for the total com-
munity, the image of the black female movie
star should be contemporary.

Tamara Dobson emerged this year in such
a role, that of Cleopatra Jones. She says
today that the role has accomplished almost
& much in message as it has in recognition
for her as an actress. A former model, the
6-foot-2 Miss Dobson had played several
roles before capturing the lead in “Cleo.”

In the movie Cleopatra Jones is & speclal
agent for the federal government who re-
turns home to find that a drug rehabilitation
center, operated by her boy friend, has been
the target of a drug frameup.

She seeks out the woman dealer and the
drug ring supplying the community, and
with support from others, karate chops her
ways to victory.

“Cleo’s achievements are vast and varied,”
says Miss Dobson. “She has respect, she
knows karate, she can be with one man and
love one man, she loves her people and she
fights drugs—which are a big problem—and
she is respected by the government.”

The image, she feels, is one black women
can identify with—that Cleo is a successful
woman with positive goals.

As a black woman she wants to act in
movies which will make black girls want
to emulate positive black women.

WHY I HAVE CONFIDENCE IN
AMERICA’S FUTURE

Mr. ERVIN. Mr. President, one of the
Nation’s most worthwhile civic organiza-
tlons is the Exchange Club which has
among its prime interests the encourage-
ment of the youth of our land to engage
in worthwhile endeavors. In this connec-
tion, it makes a national award entitled
“National Youth of the Year Award”
each year to some young person for out-
standing achievements in civic, religious
and scholastic activities, and for a phil-
osophy of life expressed in essay form.

As a Senator from North Carolina, I
take great pride in the fact that one of
my most brilliant young constituents,
Miss Helen Meredith, of Burlington, N.C.,
was named the recipient of the Exchange
Club’s 1973 National Youth of the Year
award on the basis of her outstanding
achievements in civie, religious, and
scholastic activities, and for her essay
entitled “Why I Have Confidence in
America’s Future.” I feel that our Na-
tion stands in need of her optimistic out-
look at this time, and for this reasonm,
I ask unanimous consent that her essay
be printed in the Recorb.

There being no objection, the essay
was ordered to be printed in the Recorp,
as follows:
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Wiy I HAVE CONFIDENCE IN AMERICA'S FUTURE
(By Helen Meredith)

America, America, you took me as your child,

You nurtured me, and watched me grow,

And showed me things profound.

I learned the pride and joy of my heritage
80 sweet,

And a reverence for my country to be held
from deep within.

No, America, I won't desert you in your hours
of woe,

For you've given me all I know and love.

You've placed within my soul a confidence.

“A confildence?” you ask. Why yes,

A confidence in your future as well as mine.

Don’t despair, dear friend, for I'll always be

true.

What 1s confidence? To me, confidence is
that intangible feeling which tells me that
my America will not let me down, and I, In
turn, will not forsake her. Every child ex-
periences a period in his life known as an
identity crisis, in which he must decide exact-
1y in what he may place his trust and con-
fidence. I decided at a very early age to place
my confidence in America for extremely valid
reasons, For me, America has never disgusted,
disappointed or discouraged me in any way,
and X sincerely doubt that it ever will,

Why should I not place my confidence in
my America's future? She has withstood al-
most every test a country can face in its
existence. America has lasted through nu-
merous wars, both civil and world-wide; wars
which seemed to leave the entire world in
devastation, She has suffered several depres-
slons in which many of her loved ones were
left homeless and starving. She has faced
times of embarrassment and harassment
from those within her boundaries as well as
those from without her shores. Yet, she still
holds her head up high.

In times of trouble and strife, Americans
unite, They bind together for the benefit of
our nation in an attempt to protect its fu-
ture. A classic example of this is the advent
of World War II. Americans seemed to be un-
aware or apathetic about what was happen-
ing to the world by the aggressive acts of
Hitler, Mussolini, and Emperor Hirohito until
December 7, 1941, Immediately, an unpre-
pared America became of one accord—right
for those treated wrongly; freedom for those
oppressed. In less than four years we became
a fighting nation; one which remained un-
beaten. Peace terms were “American terms.”
Reconstruction grants were American gen-
erosity. People had a common cause in which
they could belleve, and they stood by it. As
one can plainly see, when Americans unite
in the face of a common cause, nothing can
stop them. Doesn’t this immensely boost
one's confidence in America’s future?

Our ancestors united almost two centuries
ago for a common purpose called freedom of
religion. They did not comprehend what lay
ahead of them. As well as succeeding in at-
taining their religious goals, they established
a democracy.

The whole secret of America’s past, present
and future lies in this word: democracy.
Democracy allows a freedom of thought, not
a captivity of the mind. We are not indoc-
trinated to think and feel as we do. People
have the right to make their own personal
decisions. Their minds are not possessed by
government or a dictator. For example, &
person has the right to worship as he desires.
He has the freedom to become a Christian,
Hindu, Agnostic, Atheist, or a believer of
any Creed or Sect. After he makes his deci-
sion, he is not beaten imprisoned or threat-
ened by government officials.

I, personally, have chosen to be a Christian.
God has placed within my soul a confidence
in America’s future. Each day I pray that
God will bless my nation as well as the in-
habitants and leaders. In John, Chapter 14,
verses 13 and 14, Jesus states: “You can ask
Him for anything, using my name, and I
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will do it, for this will bring praise to the
Father because of what I, the Son, will do for
you. Yes, ask anything, using My name and
I will do it.” This is one reason why I have
confidence In America’s future. I have faith
that God will honor my humble prayer and
bless my nation.

My America was also built on the hypoth-
esis that pride in one's country, a sense of
liberty, and equality for all men lead to a
successful nation. Thus far this hypothesis
has proven to be unmistakably accurate. In
few countries is it possible for a man to raise
the social status into which he is born, but
in America a poor, struggling farmer can rise
potentially to President of the United States,
‘We have the right to set our goals as high as
we desire. However, we must strive to attain
these goals.

Many people tend to stereotype the youth
of today. They say, “He has no goals or ob-
Jectives.” They tend t~ believe the teen-agers
of today are shiftless and totally incompe-
tent. These people feel that America has a
very grim outlook when my generation as-
sumes leadership. However, every generation
of Americans in our two centuries of exist-
ence has produced some exceptional leaders.
There is no doubt in my mind that my gen-
eration will do the same. For example, note
our high schools and colleges. They are filled
with students who are anxious to learn.
These young people have a desire to accom=
plish great things with their lives and it is
here that they will have a chance to realize
their aspirations. Almost every young person
I met has been blessed with one or another
talent. If we can unite all these talents for
the good of this nation, she shall surely have
an unwaveringly bright future.

We must never be content to merely laud
the virtues of America and overlook her
faults. This apathy is a sign of weakness, but
in every form of weakness there exists some
degree of strength, and one of this country’'s
greatest strengths has always been the sin-
cere desire of her citizens to rectily whatever
shortcomings they might find In the hopes
that it might lead to an even better, stronger
America, At the appropriate time, I am cer-
tain our young leaders will shine as brightly
as did our great leaders of the past; all the
youth of today lacks is the seasoning of
maturity. Yes, I definitely do have confidence
in America’s future.

NATIONAL DIABETES WEEK

Mr. McGEE. Mr. President, this week
has been designated as National Diabetes
Week. Diabetes is 2 major health prob-
lem in our Nation, afilicting from 5 to 10
million Americans. Each year, 325,000
new cases are diagnosed.

Although 35,000 deaths are officially
attributed annually to the disease, dia-
betes is the underlying cause of many
thousands of deaths that are officially
classified under heart disease, stroke,
and kidney disease. It is the second lead-
ing cause of blindness, producing blind-
ness nearly 20 years earlier than glau-
coma, the leading cause.

During this year’s observance of Dia-
betes Week, the prospect of discovering
a cure for the disease in the foreseeable
future is greater than ever before. The
Congress can provide invaluable assist-
ance in the success of our research ef-
forts if it will act favorably on legisla-
tion proposed by the distinguished

junior Senator from Pennsylvania (Mr,
SCHWEIKER) and me.

Senator Scaweiker and I have been
joined by 30 other Senators in our effort
to launch a nationwide attack on dia-
betes. The Senate Labor and Public
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Welfare Committee has unanimously ap-
proved our bill, and we are now looking
forward to positive floor action.

Our attack on diabetes, as proposed
in the bill, would be launched on four
fror_:ts: research, professional education,
patient education, and public education
and detection.

Our bill focuses efforts more sharply
on the problem of diabetes, not only
with inereased emphasis within the Na-
tional Institutes of Health, but also with
significantly upgraded funding for an
effective assault on the disease. It pro-
vides for a prevention and control pro-
gram to be funded at the level of $17.5
million over the next 3 years. Most im-
portantly, it also provides for a system
of national diabetes research and train-
ing centers to be funded at a level of
$45 million over the next 3 yesars.

Senator ScHWEIKER and I believe the
key section of the bill is the one estab-
lishing a minimum of 15 national re-
search and demonstration centers for
diabetes. These centers would engage in
basic and clinical research in the pre-
vention, diagnosis, control, and treat-
ment of the disease. Included in this
effort would be the training of indi-
viduals to carry out such activities.

However, in spite of the critical need
for mobilizing our resources to finding a
cure for the disease, the administration
has drastically slashed our medical re-
search programs. This comes at a critical
time, particularly since there are some
very vital research projects which will be
cut out completely due to lack of funds.
The cutback in research will close down
three projects which hold much hope
and promise. One research project is con-
cerned with the development of an
artificial pancreas; another is related to
the possible correlation of diabetes to
viruses; and the third is the transplanta-
tion of healthy pancreatic cells into the
diseased gland.

In this country today, we are only
spending a maximum of $1.60 per dia-
betic per year on research. With the pro-
jected administration cutbacks in med-
ical research, this sum will drop below
$1 per diabetic per year.

With this background in mind, I would
urge the Congress to take special note of
this week and move favorably on our
legislation. The significant research being
done in this area is vital to discovering
a cure for diabetes. The American
Diabetes Association has recently pre-
pared an explanation of these research
projects which I think would be useful
in assisting every Senator to making up
his mind on this legislation.

I ask unanimous consent that it be
printed in the RECORD,

There being no objection, the material
was ordered to be printed in the REcorbp,
as follows:

EXPLANATION OF RESEARCH PROJECTS

Diabetes Week is being observed through-
out the United States November 11-17 by a
concerned public, led by the affillate compo-
nents of the American Diabetes Association.
The seriousness of the disease was empha-
sized by Mrs. Gail Patrick Jackson, Chairman
of the Association’s Board, who pointed out
that diabetes is a major health problem in
the United States; the disease afflicts from
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five to ten million Americans, with 325,000
new cases dlagnosed each year,

Mrs. Jackson stressed that although 35,000
deaths are officlally atiributed annually to
the disease, “diabetes is the real underlying
cause of many thousands of deaths that are
officially counted under the heading of heart
disease, stroke and kidney disease. It is the
second leading cause of new cases of blind-
ness, and it produces blindness almost twenty
years earlier than glaucoma, which is the
leading cause.”

During this year's observance of Diabetes
Week, prospects are bright for the discovery
of a cure for the disease in the foreseeable
future, This hope is not based on a single
research project, according to Dr. Addison B.
Scoville, Jr., President of the American Dia-
betes Association, but on the work of a nums-
ber of American investigators in California,
Massachusetts, Minnesota, Missouri, New
York, Pennsylvania and Texas.

Probably the most promising avenue of
research that may lead to a cure for diabetes
is the work on the transplantation of beta
cells, the cells of the pancreas which produce
insulin. Some diabetics seem to have too few
beta cells to meet their bodies’ insulin de-
mand. Others may have a normal num-
ber, but the cells do not release enough in-
sulin. Still others do not adequately utilize
the insulin their beta cells produce. The goal
of the transplants is to restore the body's
ability to manufacture and release the hor-
mone in sufficient amounts.

Diabetic rats have been cured by trans-
planting beta cells “rom nondiabetic newborn
rats. The transplanted cells have spread
through the rodents’ bodies, establishing
themselves in muscle, liver, fat, the abdom-
inal wall and other tissues and, beyond
doubt, have cured the animals’ diabetes.

Just as a human may reject a transplanted
heart or kidney, however, the rats' bodiles
eventually reject the transplanted beta cells
unless the cells come from rats of the same,
highly inbred strain. Nonetheless, it has been
shown that tissue loses its susceptibility to
rejection after it has been kept in a labora-
tory culturing medium for a time before
transplantation. This culturing technigue
may solve the rejection problem and the
last barrier to human trials will be removed.

Although much more work remains to be
done, particularly in the area of rejection of
the beta cell implants, the approach is ex-
pected to be ready for human trials within
the next five years. The ultimate question
is whether the transplanting method can
prevent the complications of diabetes, which
include blindness, kidney failure and blood
vessel disorders. These complications are not
controlled adequately by insulin injections
and may be caused by factors not related to
insulin output or high blood sugar.

The available forms of insulin only rarely
produce normal blood sugar levels continu-
ously, even when combined with an exact
diet and exercise program. Therefore, re-
search has been undertaken in several labo-
ratories focusing upon new systems for treat-
ment of diabetics that will insure normal
blood sugar levels on a moment-to-moment
basis. The goal is to produce an artificial
pancreas or, more accurately, an artificial
beta cell, the insulin-producing cell of the
pancreas.

Two devices have been already developed
which would be components of such an arti-
ficial beta cell that would regulate the blood
sugar automatically in diabetics as it is done
physiologically in nondiabetics.

One of these is a small implantable sensor
capable of measuring the blood sugar con-
tinuously. Animal studies are underway now
to determine the accuracy, sensitivity and
longevity of this component. The other is a
mini-computer that can be programmed to
deliver insulin when the blood sugar rises,
and glucose when the blood sugar falls. As
scon as this phase is completed, hopefully
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by mid-1874, trials will be begun in human
patients,

The computer and the sensor would be
linked with a power supply, an insulin pump
and a refillable insulin reservoir in a totally
implantable system. It is concelvable that
such an artificial beta cell would be avail-
able to diabetiecs by 1976.

Continuing research leads scientists to be-
lieve that insulin-taking diabetics may be
relieved of the necessity for daily injections
of the hormone sooner than many people
thought possible. For example, significant
progress has been made in the surgical pro-
cedures for transplanting pancreases.

The results of such organ transplants have
been encouraging. A team of surgeons, using
a new technigue, has reported that one pa-
tient who has recelved a pancreatic trans-
plant has survived for 22 months and an-
other for 16 months. Both of these patients
also had kidney damage due to diabetes,
which necessitated kidney transplants,

In addition to providing insulin to handle
sugar in the bloodstream, the pancreas se-
crets vital digestive enzymes into the duo-
denum, which is the section of the digestive
tract just below the stomach. In the new
procedure, the digestive role of the diabetic’s
own pancreas is preserved by leaving if in
place. The donor pancreas is inserted in the
body in such a way that its unneeded and
powerful digestive juices can be drained into
the ureter leading from the kidneys to the
bladder and thus out of the body in the
urine.

As with heart and kidney transplants, tis-
sue rejection poses a problem, although one
surgeon has suggested that the pancreas is
the least susceptible.

Even though some obstacles to successful
pancreas transplantation will doubtless be
overcome, the problem of obtaining healthy
organs will remain a formidable one. Only
time can tell whether the functioning pan-
creas transplant will prevent or delay the
appearance of long-term vascular complica-
tions. The operation must be performed In
large numbers of insulin-dependent diabet-
ics before the complications develop and
the patients’ progress studied for over 10 to
15 years.

Still, the hope exists. At some future time,
it may be reasonable to offer the operation
to individuals whose day-to-day regulation
of diabetes is very difficult, even with the
most careful adjustment of insulin dosage,
and there may be a chance that the condi-
tion of their blood vessels will improve.

The word “infection” In connection with
diabetes seldom appears outside medical
journals and even there only infrequently.
Yet there is evidence that it may be a factor
in causing the disease,

Measles and mumps viruses are apparently
the chief infection culprits. There are clear-
cut data, for example, that infants with con-
genital measles become diabetic more often
than can be explained on the basis of chance.
It has been known for a long time that
mumps virus localizes in the pancreas. Now
it has been discovered that in at least one
individual the inability to secrete insulin was
very clearly related to mumps infection of
the pancreas.

Linking this to the fact that diabetes
tends to run in families, scientists have sug-
gested the possibility that what some dia-
betics inherit is the tendency to, first, be-
come infected with a specific virus and, sec-
ond, to respond to that virus with a specific
reaction, such as becoming diabetic.

This raises the possibility that as the
genetics of diabetes are studied and the
knowledge of its relationship to viral infec-
tion increased, it would be possible to pre-
vent diabetes by immunizing the individual
against certain viruses.

It has been found that it is entirely possi-
ble for one animal to contract diabetes on
exposure to another diabetic animal. Re-
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search scientists studying a colony of diabetic
guinea pigs found that approximately 90 per
cent of the stock bred from the original ani-
mals became diabetic. In an attempt to breed
out the trait, several groups of healthy ani-
mals were brought into the colony. In from
six weeks to three months, approximately 60
per cent of the new guinea pigs became dia-
betic. Studies are now in progress to define
the route of infection and the nature of the
infectious agent.

“As each day goes by,"” Dr., Scoville con-
tinued, “more patients develop the disease
and more complications occur which rob our
nation of our most valuable resource—our
young people, and older ones, too. When a
cure is found, restricted diets, insulin injec-
tions, expensive oral medication will no
longer be necessary. Those facing futures
fearing blindness, renal disease and neurop-
athy will be permanently relieved.”

Dr. Scoville stressed that although the
volunteer sector of the American public
was committed to obtaining contributions to
speed the day when a cure and preventive for
the disease could be found, this goal would
only be achieved when the effort was joined
by the Federal government.

“It's time,” Dr. Scovllle concluded, “for a
cure.”

WHY CONDEMN ISRAEL AND
RHODESIA?

Mr. GOLDWATER. Mr, President, on
October 24 an old and valued friend, Mr.
C. C. Moseley, president and chairman
of the board of the Grand Central In-
dustrial Center, addressed a short letter
to Secretary of State Henry A. Kissinger
which he feels is of utmost importance.
At his personal request, I ask unanimous
consent that a copy of Mr. Moseley's
letter be printed in the REcorp.

There being no objection, the letter
was ordered to be printed in the Recorb,
as follows:

OcToeer 19, 1973.
Hon. HENRY A. KISsINGER,
Secretary of State,
Washington, D.C.

My DearR MR. SECRETARY: As Secretary of
State you can now do a splendid service to
mankind by convincing the United Nations
that it should cease condemning little Israel
and Rhodesla when absolutely nothing has
been done to condemn Russia and China for
not granting their people fundamental civil
and human rights.

This is rank hypocritical nonsense—there
can be no double moral standards when judg-
ing little Israel and Rhodesia against Russia
and China. Moral integrity is demanded of
the U.N. as well as of individuals.

Sincerely,
C. C. MoseLEY, President,

CARL MCcINTIRE, THE FAIRNESS

DOCTRINE,
AMENDMENT

Mr. ERVIN. Mr. Prosident, I wish to
bring to the attention of the Senate and
the public an exercise of governmental
power which I believe has transgressed
the limits of constitutional propriety re-
quired by the first amendment. I am re-
ferring to the closing down by the Fed-
eral Communications Commission of ra-
dio station WXUR in Media, Pa.

To my knowledge, this represents the
first time that the FCC has successfully
invoked its so-called “fairness doetrine”
to deny the renewal of a broadcasting li-
cense, After a prolonged battle, the courts
have also now added their approval to

AND THE FIRST
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the FCC action. In doing so, they have
sanctioned the FCC's violation of the
first amendment's guarantee of a free
press.

‘The aggrieved licensee in this case was
the Faith Theological Seminary headed
by the Reverend Carl McIntire, an out-
spoken and controversial figure of very
conservative persuasion. The seminary
acquired the license to WXUR in 1964
when the station was offered for sale by
a previous licensee. In accordance with
FCC regulations, an application was filed
by the seminary asking for approval of
the license transfer. After the applica-
tion was filed, the FCC received letters
from many individuals who opposed the
transfer of the license to the seminary
on the grounds that, given MclIntire’s
outspoken record on controversial is-
sues, the seminary could not be ex-
pected to operate the station respon-
sibly or present controversial issues
fairly. In the face of such specula-
tive criticism, the seminary filed an
amended application which specifically
provided that it intended to abide by the
“fairness doctrine” and would otherwise
present balanced programing. The
amended application mentioned by name
those programs which it intended to
broadcast which would provide such bal-
ance,

On March 17, 1965, the FCC approved
the license transfer.

When the license came up for regular
renewal a little over a year later, how-
ever, the station came under renewed
criticism. Hearings on the license re-
newal commenced in October 1967, and
lasted through June 1968. At the conclu-
sion of the hearings, the FCC examiner
ruled that the license of WXUR should
be renewed.

The decision was then taken to the
FCC which reversed it on July 1, 1970.
The FCC based its decision on the sta-
tion’s failure to fulfill its obligations un-
der the *“fairness doctrine”—in other
words, it failed, in the Commission’s
estimation, to present both sides of con-
troversial issues of public importance.
The Commission further found that the
station had failed to satisfy the promises
it had made in the amended transfer ap-
plication; namely, to abide by the “fair-
ness doctrine” and to present certain
specifically named programs designed to
balance the station’s religious and public
affairs programing. The FCC considered
this a separate ground for denying the
license renewal.

This second rationale was crucial for
the three-judge panel of the Second Cir-
cuit Court of Appeals, which heard the
case on appeal from the FCC order.
Judge Tamm, writing for the 2 to 1 ma-
jority, affirmed the FCC decision both on
the grounds that the “fairness doctrine”
had been violated, and that “misrepre-
sentations” had been made regarding
the station’s programing plans. The con-
currence of his colleague, Judge Wright,
was based solely on the “misrepresenta~-
tions” contained In the amended trans-
fer application. Wright specifically
rejected, in fact, the “fairmess doctrine”
as a ground for decision in this case.

After reading the decisions, it is un-
clear whether WXUR lost its license be-
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cause of its “misrepresentations,” or be-
cause it violated the “fairness doctrine.”
But whether the station lost for one or
the other or both reasons, the conse-
quence still is that a unique voice on
radio was stilled because of an arbitrary
and unique application of FCC rules. Of
all the thousands of radio and TV
licenses that have come before the FCC
since the “fairness doctrine” was enunci-
ated, this is the only station which lost
its license for violating the rule. When
we recall the extremely conftroversial
nature of Reverend McIntire's opinions,
and the fact that the crificism the FCC
received came from those who vehement-
ly opposed his views, the real reason for
the termination is clear. Dr. MecIntire lost
his right to speak because of his contro-
versial exercise of the first amendment.
The FCC rationales are the formal justi-
fication, but not the true cause of the
FCC rejection.

Most of the alleged ‘“‘misrepresenta-
tions” made by the station involved its
promise to satisfy its responsibilities un-
der the “fairness doctrine” either by
general commitments or specific pro-
graming. The other * resenta-
tions” found by the FCC involved the
promise of the station to present other
specific programing to insure diversi-
filed entertainment for the commumity
being served.

It was established in the case of FCC
v. WOKO, 329 U.S. 223 (1946) that the
FCC may deny a broadcast license to
any station which consciously misrepre-
sents its intentions in its application for
approval, The FCC, however, has no
power to require a station to present any
specific sort of programing. The Com-
munications Act of 1934 makes that
clear. The fact, then, that the station
promised specific programs was done on
the station’s own initiative but was not
something the FCC could have legally
required—at least in specific terms—
from the potential licensee.

Thus, to the extent that it was be-
cause of ‘“misrepresentations” that
WXUR was put off the air, these were
with respect to promises that the FCC
had no right to require in the first place.

This is a prime example of the byzan-
tine and devious way that agencies such
as the FCC operate. The station was
forced by the FCC to make commit-
ments. These, the FCC would argue, were
voluntary—it always denies that it ever
presumes to dictate programing. That,
of course, would violate the first amend-
ment—which the FCC likes to assure us
it never would do. Having forced these
promises, the FCC then denies the re-
newal on the grounds that the station
failed to keep promises it was not legally
required to make in the first place.

When all the legal mumbo-jumbo is
cleared away, the fact remains that the
FCC chose to apply highly technical rules
to this single station, having been forced
by outside political pressure o do so. It
does not matter that the station’s au-
dience was small. Those few people who
chose to listen have as much right to
hear what they wish—and what WXUR
alone was broadcasting—as anyone else.
Unfortunately, the FCC and the court
chose to regard these techmnical rules
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and strained reasoning as more impor-
tant than the first amendment rights of
the station and its listeners.

Last May, the Supreme Court denied
certiorari in this case. I would presume
that the Court itself was satisfied to let
the decision stand on the basis of the
station’s “misrepresentations” to the
FCC rather than tackle the thorny issues
involved in the “fairness doctrine.” Per-
haps if these “misrepresentations” had
been based solely on the station’s prom-
ises to abide by the fairness doctrine or
if there had been no “misrepresenta-
tions,” but only a violation of the “iair-
ness doctrine,” the case would have fared
differently.

The case calls for a reexamination of
the FCC’s “fairness doctrine,” at least
as far as radio stations are concerned.
The primary ground of the FCC's refusal
to renew the station’s license was its
failure to present both sides of contro-
versial issues of public importance. It
found that WXUR, while presenting a
steady diet of topical, controversial pub-
lic affairs programing, failed to accord
sufficient broadcast time to the presenta-
tion of contrary views by knowledgeable,
articulate spokesmen. Presumably, even
without the station’s *“misrepresenta-
tions” in the transfer application, the
FCC would have denied the license on
these grounds.

The “fairmess doctrine” is a curious
creature. It was conceived by its in-
ventors as a vehicle to enhance rather
than abridge the freedoms of speech and
press. It is based on the theory that since
broadcasting outlets are limited and
available to only a few, the Government
must assure that those who control them
present more than simply one side of an
issue to the public. The Supreme Court
in the now famous Red Lion case de-
fended the theory in plain terms:

Where there are substantially more indi-
viduals who want to broadcast than there
are frequencies to allocate, it is idle to posit
an unbridgeable First Amendment right to
broadcast comparable to the right of every
individual to speak, write, or publish . , , It
is the purpose of the First Amendment to
preserve an uninhibited marketplace of ideas
in which truth will ultimately prevalil, rather
than to countenance monopolization of that
market, whether it be by the Government it-
self or a private licensee . ., It is the right of
the public to receive sultable access to social,
political, esthetic, moral and other ideas and
experiences which is crucial here. (395 Us.
388-90)

I would agree with the Court that the
paramount interest here is having an
informed public. The question is whether
the marketplace ideal is best achieved by
requiring that each and every broadcast
licensee present both sides of issues, or
by “giving them their head.” Under ordi~
nary circumstances, I think it is clear
that constraints on individual rights of
expression can be justified—if ever—
only when it is beyond question that the
access of the public to the marketplace
of ideas will be enhanced. If, as here,
broadcasters can be silenced for failing
to present both sides of controversial is-
sues, this is tolerable only if the public’s
access to the marketplace of ideas is
thereby promoted.

In the case of radio stations in gen-
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eral, and Dr. McIntire in particular, I
am not willing to concede that such sup-
pression can be tolerated, because the
marketplace ideal has been frustrated. I
think, in short, that it is time for a re-
evaluation of the “fairness doctrine” by
both the Congress and the courts, in
terms of the realities of modern-day
broadcasting—particularly radio broad-
casting—and the values preserved by the
first amendment. As Chief Judge David
Bazelon, dissenting from the Second Cir-
cuit’s majority opinion, stated:

I think the time is overripe to take our
blinders off and look further toward First
Amendment goals than the next regulatory
step which the FCC urges us to take in the
name of fairness . . . the constitutional va-
lidity of each and every application of the
[fairness] doctrine must be tested on its
own, on a case-by-case basis. We must not
be guilty of pouring concrete around the
foundation of a doctrine which enhances the
public’s right of access in some circumstances
but abridges that right in others.

The underlying rationale of the fair-
ness doctrine is that since broadcasting
outlets are so scarce, they must be regu-
lated to insure balanced presentations of
controversial issues. This is one assump-
tion which can no longer be accepted
without challenge. As of March 1973,
there were a total of 7,399 radio stations
broadcasting in this country. This com-
pares with a total of 1,761 daily newspa-
pers in circulation, and of these, 1,455
were the sole competitive newspaper in
the locale they were serving.! Radio sta-
tions, on the other hand, are typically in
competition with one another, not only
for listeners, but for advertisers. Most
Americans, wherever they are situated,
can receive numerous radio signals, and
usually this means they can hear com-
peting views. In Dr, McIntire’s case, while
WXUR was the sole radio station in
Media, Pa., the town was located in the
greater Philadelphia broadcasting area
within the range of a myriad of radio
signals. Given such a broadcasting cli-
mate, it is difficult to defend the FCC’'s
right to silence WXUR on the grounds
that the public is not being served by
the station’s failure to present controver-
sial issues fairly. The public has a pleth-
ora of radio signals to choose from.
It is safe to say that the public in the
Philadelphia area had a great variety
of “respectable” views to listen to, but
only from WXUR could it hear chal-
lenges to those views.

What the closing down of WXUR
means is the loss to the public of a unique
and controversial point of view. In an
area with access to many and varied ra-
dio signals, the silencing of WXUR rep-
resented a reduction in public access to
confroversial programing. However re-
sponsible or rational the quality of the
programing may have been, it unques-
tionably stimulated debate and offered
a viewpoint otherwise unheard on the
air.

It has now been silenced. The FCC
cited not its failure to present controver-
sial programing but its failure to present
both sides of controversial programing,.
In essence, the Commission foresees
every licensee saying everything from

1 Report of the Roper Organization, Inc.,
"“What People Think of Television and Other
Mass Media, 1959-72," May 1973, p. fii.
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every point of view. To do less places
their license in jeopardy.

I fear that the practical result of this
doctrine—at least as far as commercial
radio stations are concerned—is that
very few say anything about anything
from any point of view. The fact that
speaking out on any issue of controversy
imposes a substantial but uncertain bur-
den on the station to present opposing
views makes many reluctant to stick their
toes in the waters of controversy at all.
The risks are great, and the return too
small. Broadcasting outlets are, after all
and above all, economic ventures. Any-
thing but “safe” controversy irritates
listeners and drives away advertisers.

One can turn in vain from station to
station looking for controversial public
affairs programing. Instead, most outlets
have turned to bland diets of music and
hip patter. In Washington, one is struck
by the number of all-news stations, all-
pop stations, oldies-but-goodies, hard
rock, soft rock, and a few classical sta-
tions. Together, perhaps, they are a mix
that satisfies the general listening audi-
ence. But no one could pretend that each
meets the varied tastes of radio listeners
any more than WXUR did. What the
“fairness doctrine” should aim at is not
sameness, but variety. The goal should
be that every radio listemer can find
somewhere on the dial a station broad-
casting programs that respect his inter-
ests. That goal is not met by a doctrine
which pretends to have all stations sat-
isfy all tastes, but which works out so
that significant audiences are denied any
outlet at all. It is very possible that the
threat of the “fairness doctrine” has, at
least in part, been the cause. I would
hazard to say that the doctrine has served
to stifle the presentation of controversy
and variety more than it has served to
promote them.

In any case, the WXUR case deserves
further consideration both by the Con-
gress and the courts. The automatic ap-
plication of the fairness doctrine to all
licensed broadcasting outlets of any type
in any city or locality regardless of the
availability of alternative outlets bears
particularly close scrutiny. Certainly in
this case its application limits, rather
than enhances the access of the public to
controversial information of importance.
Under such circumstances, it runs afoul
of the first amendment.

I should point out that the Federal
Communications Commission has un-
dertaken a comprehensive study into the
question posed here: Do the fairness
policies truly promote a marketplace of
uninhibited, wide and robust debate?®
The Commerce Subcommittee on Com-
munications has also considered the issue
in hearings, as has the Judiciary Sub-
committee on Constitutional Rights. But
despite its long history there is presently
no statute which provides for the fair-
ness doctrine. It is a creature of execu-
tive regulation and has received the sanc-
tion of the courts; the legislative branch
has not had a hand in it. I, for one, think
that if the fairness doctrine is to remain
with us, Congress should take a hand

sFCC Report, Major Matters Before the

Commission, December 1972, Docket No.
19260, p. 9.
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and enact a more flexible standard less
susceptible of being abused at the ex-
pense of the first amendment.

THE “FAIRNESS DOCTRINE" RECONSIDERED

What the WXUR case illustrates, above
all, is that continued, uncritical applica-
tion of the “fairness doctrine”—without
assessing its effects or challenging its as-
sumptions in a given set of facts—can
lead to a result quite anomalous with the
purposes of the first amendment.

The WXUR case demonstrates that
both the FCC and the Congress must re-
consider the “fairness doctrine.”

I have already stated that the assump-
tion which underlies the “fairness doc-
trine” is that since broadcast frequencies
are limited and therefore available to
relatively few, those who are given con-
trol have a public responsibility to make
good use of the medium.

I do not have any quarrel with this as-
sumption as it stands, but I do quarrel
with where it has led us. It has led us,
first of all, to require that every broad-
cast licensee present all sides of con-
troversial issues which he chooses to air.
It has also led us to look at each case in
a vacuum, in terms of a particular sta-
tion’s isolated performance rather than
in the context of the marketplace of
ideas. It has, in short, blinded us to the
purpose of the first amendment, while
paradoxically purporting to enhance it.

It is worth noting that the fairness
doctrine does not require licensees to
present a specific quantity of controver-
sial programing, although this would
seem a natural corollary of the obliga-
tion imposed by scarcity of broadcasting
outlets. What it requires, instead, is the
presentation of opposing views on any
issue which the station chooses to air.
Implieit in this is the fear that broadcast
licensees, operating without constraints,
will exercise a powerful, and perhaps
even oppressive, influence over public
opinion.

In a locality which has very limited
access to broadcast signals of any type,
the fear might be well founded. But in
today’s world of moderm communica-
tions, it is the rare home indeed which is
not in range of many broadcast signals.
To suppose that a station may become
“‘oppressive” by virtue of its monopoly of
the airwaves strikes me as a false and un-
founded worry. On the one hand, no
broadecasting station is going to stay in
business for long without a listening
public. To suppose that an “oppressor”
station might be able to exist without
the support of at least a large segment
of the listening public ignores the eco-
nomic realities of modern broadecasting.
Furthermore, with the abundance of
available signals in all but the most re-
mote parts of the country, the listener
is not forced to listen to what he does
not want to. He has only to change the
dial.

The requirement that all broadcasters
must present both sides of any contro-
versial issue in order that the public will
not be misled or intellectually short-
changed does not seem founded in a
realistic appraisal of today’s media. Even
more crucial, it works a positive harm to
the content of broadcast journalism by
inhibiting the presentation of contro-
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versial issues of public importance. Any
licensee who presents controversial ma-
terial on one side of an issue, at the same
time must undertake to present contrary
opinion on the same issue. If he fails to
make what the FCC regards as a “rea-
sonable” effort to do so, his license is
denied. I think it matters very little
whether the FCC is or is not prone to in-
voke the doctrine. It hangs there all the
same as a threat to the station’s very
existence. When it strikes, as it did
WZXUR, it tells all the media to be care-
ful lest they also fall victim.

Basically, it chills the station’s incli-
nation to advocate. And for those sta-
tions who are eager to demonstrate their
“public consciousness,” either to the pub-
lic or the FCC, it acts to inhibit the pres-
entation of all but “safe” issues, which
are controversial but not too controver-
sial, which are “sexy” but inconsequen-
tial. The station can air these without
fear of public uproar or FCC attention.
Unpopular or emotionally explosive is-
sues, on the other hand, run the risk that
people will complain and *he FCC will
$€nd out. And furthermore, they present
a more difficult problem in terms of pro-
graming balance because they stimulate
greater reaction, More sides demand
equal time, and the station is faced with
the dilemma of which voice to air. Those
disappointed may share their resentment
with the FCC. If they are loud enough,
the station may—like WXUR—{all vic-
tim to a suddenly rejuvenated “fairness
doetrine.”

However infrequently the fairness doc-
trine may be invoked to deny a broad-
casting license, when it does occur we
are presented with a prima facie viola-
tion of the first amendment. Here is the
government silencing the voice of a
broadcaster. I agree with Chief Judge
David Bazelon, dissenting in the Mec-
Intire case, who stated that—

[8uch] abridgement of individual rights
may be tolerated only when in the long run
it enhances the right of the public to receive
nccess to the marketplace of diverse views.
Obviously, this requires a delicate balancing:
any harm to private rights must be out-
weighed by benefit to the public.

This is a crucial point, because the
“fairness doctrine” as presently applied,
requires no such balancing. It requires no
examination of the particular market-
place of ideas of which a particular sta-
tion’s performance is a part. The FCC
may look and does look at its licensee’s
performance in a vacuum. Under the
terms of the “fairness doctrine,” it looks
only to see if the particular station has
made a reasonable effort to present both
sides of controversial issues whick it airs.
It does not have to determine how many
other broadcast signals serve the listen-
ing area of that particular licensee, nor
does it have to determine whether views
contrary to the point of view of the
jeopardized licensee are being presented
on these airwaves. In short, the FCC can
ignore the rest of the marketplace. If its
licensee is presenting unique, albeit one-
sided, views to its listening public, closing
it down means a loss and not a gain for
the marketplace.

Under Judge Bazelon's formulation, if
the public’s access to ideas is not in the
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long run enhanced, silencing an indi-
vidual station has no justification and
constitutes a violation of the first amend-
ment. I could not agree more. But since
the FCC need not make such a determi-
nation to invoke the fairness doctrine,
there is a good chance that first amend-
ment values may be ignored.

If the fairmess doctrine is to remain
with us, I think it must be restructured
to remedy this gaping and critical consti-
tutional defect, and to reduce its chilling
impact on broadcast journalism, I pro-
pose no bill here, but I do propose a pos-
sible approach such legislation might
take.

I would begin with the proposition that
the fairness doctrine is a justifiable
g}hridgment. of the first amendment only

First. There is such a scarcity of
broadcast signals available to a particu-
lar listening area that it is reasonable to
assume that competing views on contro-
versial issues are not being presented; or

Second. There is a showing that, re-
gardless of the availability of broadcast
signals in the listening area, competing
views on confroversial issues are, in fact,
not being aired.

The fairness doctrine should be revised
to incorporate these prineiples. Before
invoking the fairness doctrine to deny a
broadeasting license, the FCC should be
required to establish a rebuttable pre-
sumption of scarcity. This might be ac-
complished by showing that the particu-
lar listening area of the licensee is not
served by a sufficient number of other
broadcasting signals to assure that com-
peting views of controversial issues are
presented. I suggest that this presump-
fion of scarcity would arise in any local-
ity served by less than four broadcasting
signals. Once such a presumption was
established, it should be sufficient to in-
voke the provisions of the fairness doc-
trine, unless the challenged licensee can
demonstrate that, despite the limited
number of licensees serving its listening
area, competing views on controversial
issues are, in fact, being aired within the
area.

This formulation, it seems to me,
would limit the application of the fair-
ness doctrine to those situations where it
still has a legitimate role to play. More-
over, it would eliminate much of the un-
certainty now felt by both radio and
television broadcasters in their presen-
tation of controversial issues.

For all practical purposes, I think the
formulation set forth above would put
an end to the application of the fairness
doctrine to radio. Only those few sta-
tions serving remote areas of the country
not reached by other signals would be
bound. How many such areas there actu-
ally are is not readily or precisely ascer-
tainable. The available statistics do in-
dicate, however, that there must be very,
very few indeed. As of November 30,
1972, there were a total of 7,351 AM and
FM radio stations in operation® This
compares with 2,777 radio stations oper-
ating in 1949.' Out of 230 specified metro-

3 FCC statistics quoted in PBroadcasting
Magazine, 1973 Yearbook.

+FCC, 88th Annual Report, Fiscal Year
1972, pp. 166-166.
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politan areas designated by the FCC,
there was a total of 1,750 AM signals re-
ceived in 1972° This is an average of
seven or more AM signals alone received
in metropolitan areas. The nonmetro-
politan community average was less than
two stations per community, but even
these communities ordinarily had ac-
cess to at least one of the designated
metropelitan areas” It should also be
noted that these figures do not include
FM stations which number 2,873 nation-
wide. These further enhance the already
abundant access of the public to radio
signals.

The number of radio outlets in this
country is so large, in fact, that the FCC
cannot and does not attempt to monitor
their performance. If the strictures of the
fairness doctrine are ever invoked against
a radio station, such as WXUR, it is only
because the station’s performance has
been brought to the special attention of
the FCC by those who object to it. Viola-
tions have been haphazardly identified,
and sanctions have been haphazardly ap-
plied. The proposed formulation would
all but eliminate the present uncertainty
and arbitrariness. Most radio stations
could proceed with their public affairs
programing without the menace of ulti-
mate censure hanging over their heads.

For television, the results would be
less clear. While the fairmess doctrine,
under the proposed formulation, would
still have more limited applicability to
television than it has at the present,
there would probably be greater applica-
bility than in the case of radio. The rea-
son for this is that there is more scarcity.

There are only 927 television stations
in operation in the United States as op-
posed to 7,351 radio stations.” But even
this relative scarcity pales in view of the
growth of television broadcasting and its
growing accessibility to the public. In
1949, there existed only 69 television out-
lets in the United States.” Now there are
927.

In 1972, 98 percent of American house-
holds with a television could receive three
or more television signals. Twenty per-
cent could receive 10 or more. There is
no place in America which did not have
access to at least one television signal,
and only 0.2 percent which did not re-
ceive at least two.?

Granted, there are these few areas of
limited accessibility. The FCC, therefore,
would find it easier, under the formula-
tion I have proposed, to establish a pre-
sumption of scarcity with television than
it would with radio. I suggested the cut-
off point for determining scarcity might
be reception of less than four broadcast-
ing signals in a given viewing area. Ac-
cording to the A. C. Nielsen Rating Serv-
ice, 10 percent of American television
households in 1970 fell into this cate-
gory."”

I would also suppose that a challenged
television licensee would have a more
difficult problem than the radio licensee

& Id. at p. 199.

e Id.

7 See footnote 1.

* See footnote 4 at p. 164.

® See footnote 1 at p. Iv.

1 A, C. Nielsen Rating Service, quoted In
Eroadcasting Magazine.
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in establishing actual diversity among
those stations whose signals were re-
ceived in the viewing area. Eighty-seven
percent of all television stations are now
affiliated with a major TV network.™
This means, in practical terms, that there
is likely to be less diversity available
than even pure numbers would indicate.

Still, television broadcasting would be
under far less restriction than it is at
present. For those stations serving areas
with a high degree of programing diver-
sity, the yoke of the “fairness doctrine”
would be removed.

As Judge Bazelon suggested, it is high
time for the FCC and the Congress fo
“take their blinders off” to the effects of
the “fairness doctrine” as it is now being
applied. At its best, it stifles controversy;
at its worst, it silences it. In its present
condition, it represents a fickle affront
to the first amendment.

I have not advocated eliminating the
fairness doctrine altogether, because I
think it still retains a modicum of rele-
vance. I do think we are tending toward
its eventual elimination, but we have not
arrived there yet. Perhaps as more sta-
tions gain access to the air and greater
use is made of existing channels and the
broadcast cable, we may be able to dis-
pense with it entirely, leaving broadcast-
ers to the same influences and pressures
found elsewhere in the marketplace of
ideas. For now, it is crucial that the fair-
ness doctrine be modified in a manner
less injurious to the freedom of expres-
sion.

I hope the Comme=ce Committee will
take a close look at the WXUR case, and
begin to consider how to move broadcast-
ing out of the Government control that
was justified in its infancy. It is high
time broadcasting be afforded the bene-
fits of the first amendment. More impor-
tant, it is high time for the public to
l:na.tlret the benefits of the first amend-
ment.

DANGER OF PREOCCUPATION WITH
WATERGATE

Mr. GOLDWATER. Mr. President, for
many months, I have deplored the fact
that many pressing national problems
have gone unattended while the Nation,
the media, and the Government itself
were engulfed in developments and dis-
cussions regarding the Watergate
scandal.

Now, it appears that the concern over
this situation is beginning to be felt
throughout the Nation. Many State Gov-
ernors are upset over the fact that while
we talk about Watergate other issues of
great importance to the welfare and
well-being of the American people go
unattended.

Recently Gov. Jack Williams, of my
own State of Arizona, addressed himself
to this question. Because of their impor-
tance and timeliness, I ask unanimous
consent that Governor Williams’' re-
marks of October 23 to the National As-
sociation of Hospital Purchasing Man-
agement at Carefree, Ariz., be printed
in the RECORD.

1 PCC News Release, August 23, 1973, “TV
Broadcast Financial Data,” Table 7.
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There being no objection, the remarks
were ordered to be printed in the Recorbp,
as follows:

REMARKS OF GOVERNOR WILLIAMS

Thanks to the Arizona Army National
Guard, I have made it on time to your meet-
ing. I arrived in a Huey, an assault helicop-
ter, one of thirty such machines of the
997th Aviation Company, which is in train-
ing to move troops and supplies into combat
zones whenever needed. Many of these heli-
copters were used in Vietnam, some bore
bullet holes, and after thorough overhaul
are now being employed on missions of pre-
paredness and peace.

With the draft abolished, with voluntary
enlistments below projections and with cut-
backs being made In our regular armed
forces, the national guard of the United
States has assumed a vital role in our de-
fense posture.

Today, the Guard is part of the total first-
line forces available to meet the obliga-
tions of national defense and treaty com-
mitments. This is a new role, for heretofore
the guard was a backup force, albeit a dis-
tinguished one.

Today, the guard and other reserve com-
ponents represent thirty percent of our na-
tional military forces, yet it operates on only
five percent of the national defense budget.

Training for possible war is just part of
its duties, for guard units serve their States
and communities in a hundred different
peacetime ways.

Last winter, when severe storms haited
ground transportation, our helicopters on
three occasions carried food, medicine, hay
and other supplies to the Navajo Indian
Reservation in Northeastern Arizona and to
the Havasupai Indians at the bottom of the
Grand Canyon.

When a butane explosion took human lives
and created a crisis at Kingman in North-
western Arizona, the d was summoned
to assist local law enforcement officers.

When floods devastated areas along the
San Francisco and Gila Rivers in far East-
ern Arizona, driving many families from
their homes and causing great property
damage, the guard carried doctors on mercy
missions and evacuated men, and
children.

Gentlemen, I am saying that the National
Guard is an integral part of our lives—I
am sure that some of you are members—and
as good Americans it behooves us to support
our National Guard in every way. With your
backing, we can be confident that when the
guard is needed it will be ready.

The helicopter carried me swiftly and
surely to this lovely desert oasis, surrounded
by the eternal hills, blessed by a clean, blue
sky, but however far I travel, wherever I
may go, I cannot escape the travail through
which America, and everyone of us as Amer-
icans, is suffering this very moment.

The republic has endured many crises,
and I pray we will survive this one, but we
continue to pay a terrible and unnecessary
price for our shortcomings and our inade-
quacles as a united nation. Our prestige
and influence on the international scene are
deteriorating. We are wasting time and our
energy and our concerns on issues which,
it is becoming increasingly apparent to us
all, are horrendously political. This when we
should be giving the best of our time and
our energy and our comcerns to vital prob-
lems and matters that affect the nation
most, We talk about Watergate and virtu-
ally ignore, as a startling example, the cold,
hard facts that Communist Russia, bent just
as strongly toward world domination as it
ever has been, is increasing its military
strength, building the world's most powerful
Navy, surpassing us in air power and missile
capabilities, while our great statesmen argue
for major cutbacks In our defense budget.
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Why not televise the military budget hear-
ings and let America know what’s going on?
That's really important.

My premise is simple, and it is this: There
is in America a great and powerful movement
to destroy Pichard Nizon as President of
these United States. The reason: He repre-
sents and stands for national policies and
beliefs and convictlons that are unbearable
to the great liberal element in this country.

There has always been a hate-Nixon cam-
paign, deep-rooted, world-wide. We shall
never forget the effort to “get” him on the
Vietnam war issue and the return of our
prisoners of war.

And now the ugliness of Watergate. A
shameful sequence of events, yes, and in-
excusable, but no sorrier than some of the
things that have happened in other admin-
istrations in years gone by.

How many remember the fund that Gov-
ernor Adlal Stevenson of Illinois collected
from people who won State contracts? It
was conveniently swept under the rug.

Some of the very Senators who are so
critieal of the President in the Watergate
sideshow are the very men who voted against
any investigation of the Bobby Baker affalr,

The whole Watergate affair, and everything
associated with it has deterlorated into &
political dogfight.

Now, those who hate the President are
talking of impeachment in the name of
things good and holy, Baloney.

It must be made apparent to every Ameri-
can that the President has a constitutional
responsibility to preserve and protect the
integrity of his high office, else he would
become a prisoner in the White House, of the
Congress and the judiclary. Of course, he is
already to some degree a prisoner, his au-
thority to direct milltary operations severely
curtailed, his programs for a better America
denied by the vengeful majorities in both the
House and the Senate.

It was very unfortunate when someone
suggested to the President that Archibald
Cox be named head of a Department of Jus-
tice team to investigate Watergate.

Cox brought between 40 and 45 attorneys,
most of them from Yale and Harvard Law
Bchools, to Washington to help him with
his operation. These lawyers were predom-
inately antiadministration. They were the
demonstrators of the 60's, fulminating
against the war In Vietnam and taking part
in campus dissent.

Cox is reported to have advised his legal
army to buy homes in Washington as they
would be there three or four years to quote
‘“clean up the government”".

Lately, he went far beyond the task to
which he was appointed by undertaking to
investigate the personal finances of the
President.

There isn's an executive in this room who
could or would tolerate the insubordination
of Archibald Cox.

From the day of his appointment he has
taken an adversary position against the
President. Archibald Cox has taken sides
rather than trying to fulfill the historic duty
of an Investigator and that Is to investigate
and study, and impartially seek to uncover
the facts concerning a particular case or
problem.,

I think it is good that the President has
chosen » showdown with his tormentors on
the constitutional grounds of executive priv-
ilege and integrity.

The tapes are no longer the issue, as the
Phoenix morning paper, the Arizona Re-
public pointed out today. The way i5 clear
for both the courts and the Congress to
learn what's on them.

A few moments ago the President an-
nounced that he would make the *secret”
tapes available to the courts. Why they were
secret and not confidential is a matter of
semantics, Secret sounds more sinister, I
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would presume. But again the tapes are no
longer the issue. Richard Nixon is the issue
himself.

Can he survive?

Meanwhile, the country—you and I and
the !nstitutions we represent—are paying an
awful price, it may be later than you think.

For myself, I support the President of the
United States, and the ideals and national
policies for which he stands.

THE GENOCIDE CONVENTION

Mr, PROXMIRE. Mr. President, it has
now been a quarter century since the
General Assembly of the United Nations
adopted the text of the Genocide Con-
vention. On December 9, 1948, the United
States voted for the adoption of this sig-
nificant landmark in the development of
intermational law.

It was the United States which took the
lead in helping to draft this convention
and we were among the first to sign it.
Today, over 70 nations have ratified this
treaty; we have not.

Mr. President, millions of Americans
will feel that a historic achievement
has been registered if this convention at
long last becomes an accepted part of the
law of nations. I am convinced that the
time is right and that the Senate must
not delay any longer.

It seems to me that the United States
should take every opportunity to cham-
pion the rules of law in the conduct of
nations. It is imperative that we now
give fresh vitality to our leadership in the
struggle for human rights,

SKYLAB

Mr. SPAREMAN., Mr. President, as we
approach the launch date for the third
manned Skylab mission, we stand
amazed already at the abundance of data
returned to Earth from the first two
manned missions completed in Skylab.
We now find ourselves on the threshold
of the completion of what must appro-
priately be termed one of the most re-
warding peaceful achievements in his-
tory.

Although America’s space program is
properly referred to as a collective Gov-
ernment-science-industry venture, a ma-
jor portion of the success of Skylab
should be credited to NASA's George C.
Marshall Space Flight Center in Hunts-
ville, Ala.

The Marshall Center provided the Sat-
urn V and Saturn IB launch vehicles for
the Skylab missions, just as it did for
Project Apollo, in which man so bril-
liantly explored the Moon. For the 8-
month Earth orbit Skylab program, how-
ever, the Marshall Center went much fur-
ther than its traditional role of providing
the launch vehicles. As you know, the
orbital workshop—ecrew quarters and lab-
oratory for the Skylab crew members—
was made from the third stage of a
Saturn V launch vehicle. This workshop
was provided by the Marshall Center and
its contractors. In addition, the Marshall
Center team provided the airlock module,
ithe multiple docking adapter, the Apollo
telescope mount, the payload shroud, and
many of the experiments aboard Skylab.

In the past the Marshall Center has
been identified most often as NASA's
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launch vehicle development center. The
Skylab program reflects the Marshall
Center's new image, Today, Marshall’s
role in this Nation’s space program can
no longer be described by a single pre-
dominant launch vehicle project, such as
Saturn. Instead, the center has become
a multiproject management and engi-
neering establishment, with a great deal
more emphasis on science.

The Marshall Center has a total
strength of about 5,000 civil service per-
sonnel, with a high percentage of scien-
tists, engineers, skilled management peo~
ple, and specialized technicians.

The dedication of these people to
their tasks was overwhelmingly appar-
ent last spring at the beginning of the
Skylab program, when hundreds of em-
ployees worked around the clock day
after day to help salvage the crippled
Skylab during the first few days after
the initial launch. The thermal and
power problems caused by the loss of a
meteoroid shield and solar panel during
launch of the Saturn V were solved, and
the performance of first and second
crews to occupy Skylab far exceeded
expectations.

Skylab accurately represents Mar-
shall’s new image of diversification,
especially in the areas of scientific re-
search. For example, the final Skylab
mission will give man for the first time
an opportunity to observe a comet from
above earth’s atmosphere.

The Comet Kohoutek has entered our
solar system, and will reach its peri-
helion December 29. The Marshall Cen-
ter has lead center responsibility for

what might be called “Operation Ko-
houtek.” The entire operation will in-

volve ground observations, balloons,
sounding rockets, aireraft, unmanned
satellites and probes, with Marshall di-
recting the Skylab portion. The eight
telescopes and other instruments of the
Apollo telescope mount, developed at
the Marshall Center, will give the next
Skylab crew wonderful tools for observ-
ing the comet’s appearance.

Much information with direct bene-
fits for mankind will continue to pour
in to scientists throughout the final por-
tion of the Skylab program. However, the
total bulk of data that will be collected
from the entire Skylab program will take
months and, perhaps, even years to
study.

Along with other valuable Earth re-
sources experiments, the studies of the
various aspects of the growing, harvest,
and winter seasons will continue on the
final Skylab mission. NASA, however, is
not attempting to gather earth resources
information from Skylab on a current
real-time operational basis. Instead, the
objective of Skylab’s earth resources pro-
gram is to test the feasibility of using re-
mote sensing satellites for future work
in studying the Earth’s natural resources,
and to study the usefulness of man in
such a system.

In the area of solar astronomy, Sky-
lab is also providing scientists with new
and valuable information. For instance,
we are learning more about the sun’s
corona, the hazy atmosphere which sur-
rounds the Sun and bathes the Earth in
the Sun’s heat. New knowledge is also
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being gained about the 11-year sunspot
cycles of the Sun.

Through studies of the Sun’s large, hot
volumes of gases, studies that would be
impossible in an Earth laboratory, sci-
entists are learning new information con-
cerning plasma physics. This new knowl-
edge of plasma physics is needed for
building fusion reactors on Earth, the
powerplants of the future.

Looking into the future, beyond the
Skylab program, the Marshall Center has
& strong role in the space shuttle pro-
gram. The space shuttle will ferry men
and equipment between Earth and low
Earth orbit. One of Marshall’'s major
contributions to the Shuttle program will
be the development of the shuttle’s main
engines, which will be the first reuseable
rocket engines ever built.

Personnel at the Marshall Center are
also developing payloads for the shuttle.

Among the shuttle payloads that
Marshall will be responsible for is the
spacelab, formerly called sortie lab. The
spacelab will be a cooperative venture
between NASA and the European Space
Research Organization and will provide
a shirt-sleeve environment for up to
four nonastronaut scientific experiments.

The Marshall Center is also the lead
project management center for the large
space telescope, another space shuttle
payload. The large space telescope will
be able to look at galaxies 100 times
fainter than those seen by the most
powerful ground-based optical telescope.
Within the solar system, it will be able
to provide Ilong-term monitoring of
atmospheric phenomena on Venus, Mars,
Jupiter, and Saturn.

Personnel now at the Marshall Center
have made outstanding contributions to
the exploration of space since the launch
of Explorer 1, on January 31, 1958, by a
Jupiter C missile. The space age is now
turning the corner from an era of explo-
ration to one of exploitation—the use of
space technology for the benefit of man-
kind. Just as the Marshall Center helped
to meet the challenge of space explora-
tion, it will help to reap the promises of
its beneficial applications.

THE ARENA STAGE

Mr. PELL. Mr. President, the Arena
Stage Co., located here in our Nation's
Capital, has recently concluded a suc-
cessful tour in the Soviet Union.

Two distinguished American plays,
“Our Town'" and “Inherit the Wind,”
were shown to audiences in Leningrad
and Moscow. American musical produc-
tions have been presented to audiences
in the Soviet Union in the past, but this
is the first time—and an historic first
time—that they have seen such classic
American drama, works which so well
relate to our own American scene and to
universal values and aspirations.

Reports indicate that the Arena Stage
productions were most enthusiastically
received, and that the company was wel-
comed with high esteem.

As chairman of the Senate Special
Subcommittee on Arts and Humanities,
and as a former officer of the Depart-
ment of State, I am delighted that the
Department’s Office of Cultural Pres-
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entations has taken the important initia-
tive in sponsoring these plays. And I
wish to commend all those responsible
for the example they have set in advanc-
ing international relations and under-
standing.

Zelda Fichandler, the producing direc-
tor of Arena Stage, is to be particularly
commended for her talented leadership
and for so helping to bring this interna-
tional cultural event to a happy conclu-
sion.

SAVINGS ON GASOLINE BY ELIM-
INATING FORCED BUSING OF
SCHOOLCHILDREN

Mr. ALLEN. Mr. President, our people
are face to face with the prospect of
gasoline rationing. I am confident that
the average citizen is willing to assume
inconveniences and even hardships if
necessity compels us to such drastic ac-
tion. However, it will be a mistake to dis-
count the commonsense of reasoning
which governs their reactions to crises
of this nature. They are going to insist
that rationing of gasoline or other fuels
must conform to standards of basic fair-
ness and reasonableness.

Mr. President, fairness and reason-
ableness demand that gasoline supplies
be conserved by the elimination of waste-
ful and unnecessary consumption. Each
of us can identify separate prime tar-
gets of unnecessary consumption. How-
ever, no example of waste in the con-
sumption of gasoline is more blatant
than the artificial demand resulting from
arbitrary, unreasonable, and irrational
forced busing plans for racial balance
which have been imposed by Federal
court judges. This waste must stop.

Mr. President, in Alabama the annual
consumption of gasoline for operating
schoolbuses has increased tremendously
in the last 5 years.

Mr. President, much of this increase is
attributable to decrees of U.S. District
Court judges based on what I am con-
vinced is a mistaken conception of con-
stitutional requirements. For example,
some Alabama city school systems have
been ordered to bus children for the sole
purpose of achieving an arbitrary racial
mix in the schools, even though such city
school systems had never before operated
buses to transport children.

To contend that the U.S. Constitution
requires school systems to purchase
buses, employ and train bus drivers, es-
tablish maintenance shops, and assume
the cost of operating, maintenance and
obsolescence of busing equipment for no
other purpose than to achieve and main-
tain a racial ratio in public schools is a
palpable absurdity. The American people
will not buy it.

At a time when the American people
are called upon to tighten their belts
to make sacrifices in the interest of con-
serving energy resources, it is incom-
prehensible that Federal judges should
persist in pursuing a course which can
lead only to massive discontent, and in-
creased hostility to the judicial oligarchy
which has assumed power over the lives
of the citizens to order busing of their
children in accordance with revealed
truth of a bankrupt social sclence.
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Mr. President, commonsense and rea-
soning must prevail over the judicial
oligarchy. Nothing would be more reason-
able and rational than to restore the law
of the Constitution which protects the
right of every school child to attend the
school closest to his place of residence,
without regard to race, creed, color or
national origin. The American people are
not going to tolerate busing plans which
deny children their inherent right to at-
tend a neighborhood school. They will
not tolerate judicial edicts that require
children to be forcibly and needlessly
transported to a school across town at
the cost of millions of gallons of gaso-
line.

THE WATERGATE MAZE

Mr. HART. Mr. President, I think it
not inaccurate to say that we are en-
gaged in a national debate on selecting
a path out of the Watergate maze.

At least four paths are available. The
President can attempt to ride out the
storm. The President can lift the cloud
of public distrust by disclosing all his
administration knows about Watergate
and its many related events. The Presi-
dent can resign. And the Congress can
go ahead with impeachment proceedings.

In the physical world, a maze offering
a choice of just four paths would not be
considered particularly difficult. The
Watergate maze, of course, is political,
which vastly complicates the choices and
the debate. In a political maze, the choice
is not among one correct and a host of
incorreect paths, but to decide which
would be the better path. Further, the
wisdom of the choice depends not only
on the path chosen, but how you proceed
down that path.

For example, a bitter resignation
might be more divisive than a fair im-
peachment and trial, but a highly par-
tisan impeachment on questionable
grounds would strain the system more
than a graceful resignation.

Beyond those complications, of course,
is the fact that in this particular maze,
each of the possible paths is not open to
each of the players. Only the President
can resign. Only Congress can impeach.

The question for Congress, then, is
not which path, but whether it should
pursue the one path open to it. Also, re-
membering that the way we proceed is
as important as the decision to proceed,
Congress must be careful that proper
grounds for impeachment are widely
understood.

Any discussion of grounds for impeach-
ment must start with the Constitution
and be based on history.

In the Constitution, the power to im-
peach is limited by the language “trea-
son, bribery, or other high crimes and
misdemeanors.” The nature of the first
two offenses are relatively clear, but
serious debates have ensued over the
meaning of “high crimes and misde-
meanors.”

One extreme position is that an im-
peachable offense is whatever Congress
considers it to be.

Congressman GerarLp Forp took this
position in 1970 in urging the impeach-
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ment of Supreme Court Justice William
0. Douglas, but he was not the first.

A similar view was propounded by Sen-
ator Giles of Virginia during the im-
peachment of Justice Samuel Chase in
1803:

The power of impeachment was given with-
out limitation to the House of Representa-
tives; and the power of trylng impeachments
was given equally without limitation to the
Senate, . . . A trial and removal of a judge
upon impeachment need not imply any crim-
inality or corruption in him ... (but)
nothing more than a declaration of Congress
to this effect: You hold dangerous opinions,
and if you are suffered to carry them into
effect, you will work the destruction of the
nation. We want your offices, for the purpose
of giving them to men who will fill them
better. (J. Q. Adams, Memoirs (Philadelphia:
1874) 322.)

If such narrow partisan motives could
form the basis for impeachment, im-
peachment proceedings could degenerate
into partisan debates and disputes over
policy. The history of English impeach-
ments is replete with such uses of the
power. Therefore, this view must be
avoided. As deTocqueville observed in
1835:

A decline of public morals in the United
States will probably be marked by the abuse
of power of impeachment as a means of
crushing political adversaries, ejecting them
from office.

A position at the other end of the
spectrum holds that “high crimes and
misdemeanors” refer only to the commis-
sion of indictable offenses.

This view has also received historical
support. Justice Chase’s defenders took
this stance:

. o judge can bhe Impeached and re-
moved from office for any act of offense for
which he could not be indicted. It must be
by law an indictable offense . .. (Joseph Hop-
kinson, XI American State Trials, 272)

... The offense for which a judge is liable
to impeachment must not only be a crime
or misdemeanor but a high crime or mis-
demeanor. (Luther Martin, Samuel Butler
and George Eeatinge: Report of the Trial of
the Hom. Samuel Chase, Baltimore (1805)
App., p. 176.)

In the only Presidential impeachment
proceeding, of Andrew Johnson in 1867,
the identical defense was adopted by
Justice Curtis:

My first position is, that when the Con-
stitution speaks of ‘“treason, bribery and
other high crimes and misdemeanors™ 1t
refers to, and includes only, high criminal
offenses against the United States, made so
by some law of the United States existing
when the acts complained of were done, and
I say that this is plainly to be inferred from
each and every provision of the Constitution
on the subject of impeachment. (Trial of
Andrew Johnson, President of the United
States, on Impeachment, Washington, 1868,
Pp. 88, 147.)

Although this interpretation has some
logical appeal and some historical sup-
port, it is too narrow when measured
against what these terms relating to im-
peachment meant at the time the Con-
stitution was written.

Study reveals neither extreme is cor-
rect. On the one hand it is clear that the
phrase covers more than criminal activ-
ity; on the other that the phrase is not
the Kafkaesque standard Congressman
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Forp implied, but a technical legal
phrase with specific historical content
a{?g therefore discernible guiding stand-
o 8.

The Founding Fathers intended quite
clearly to place some limit on the im-
peachment power. During the debate
over the Constitution, the standard for
impeachment originally was “malprac-
tice or neglect of duty.” The Committee
of Detail proposed as an alternative,
“Treason, or bribery or corruption,”
which was further reduced by the Com-
mittee of Eleven to “treason or bribery.”
On the fioor of the Convention, this term
was considered to be too limited, and
Mason proposed “maladministration” as
an additional ground. Madison felt that
“so vague a term—as maladministra-
tion—will be equivalent to a tenure dur-
ing the pleasure of the Senate.” The
Convention then adopted the traditional
phrase of “high crimes and misdemean-
ors.”

Important for our understanding of
the purpose of the writers of the Con-
stitution, we should be aware that the
term “high crimes and misdemeanors”
had a very specialized meaning in this
period. It was used only in impeachment
proceedings and had been in use for four
eenturies in England at the time of the
Constitutional Convention. It was well
understood by the framers of our Con-
stitution to mean, as has been para-
phrased by a contemporary scholar,
Raoul Berger, that impeachment should
lie “for a category of political crimes
against the state for persons whose ele-
vated station places them above the
reach of complaint from private individ-
uals.” Berger categorizes the customary
charges under English law as “misap-
plication of funds, abuse of political
power, neglect of duty, encroachment on
or contempt of Parliament’s prerogative,
corruption or betrayal of trust.”

For example, in 1388, the Earl of Suf-
folk was charged with procuring offices
for unfit and unworthy persons, and de-
laying justice by stopping writs of ap-
peal, In 1621, Attorney General Ylverton
was brought to task for commencing but
not prosecuting suits; Chief Justice
Scroggs in 1680 was impeached for dis-
charging a grand jury before they made
their presentments.

All were brought under the phrase
“high crimes and misdemeanors.” None
of these were indictable offenses or
crimes or misdemeanors. In fact, when
the term was first used, “misdemeanor”
did not mean crime as developed later in
the common law, The phrase was thus
restricted, and clearly, to political abuses
of office.

During the various debates on these
phrases, and in ratification conventions
in the States, the Framers defined their
understanding of the grounds for im-
peachment of the Chief Magistrate, or
President.

Alexander Hamilton wrote in Federal-
ist Paper No. 65:

The subjects of its jurisdiction are those
offenses which proceed from the misconduct
of public men, or in other words, from the
abuse or viclation of some public trust. They
are of a nature which may with peculiar
propriety be denominated POLITICAL, as
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they relate chiefly to Injuries done imme-
diately to the society itself.

James Madison demonstrated the need
for impeachment by giving a number of
examples of what he considered im-
peachable offenses:

It is indispensable that some provision
should be made for defending the com-
munity against the incapacity, negligence or
perfidy of the Chief Magistrate . .. He
might lose his capacity after his appoint-
ment, He might pervert his administration
into a scheme of peculation or oppression.
He might betray his trust to foreign powers.
(Ferrand)

If the President be connected, in any sus-
piclous manner with any person, and there
be grounds to believe that he will shelter
him, he may be impeached. (J. Elliott, De-
bates in the Several State Conventions on
Adoption of the Constitution (2d Ed. 1835)
at 408.)

Madison also pointed out that the
President should be held responsible for
firing good men as well as for protecting
bad men:

Perhaps the greatest danger . . . of abuse
in the executive power lies in the improper
continuance of bad men in office. But . . .
if an unworthy man be continued in office
by an unworthy President, the House of
Representatives can impeach him and the
Benate can remove him whether the Presi-
dent chooses or not. The danger then con-
sists merely in this: The President can dis-
place from office a man whose merits require
that he should continue in it, What will be
the motives which the President can put for
such abuse of his power, and the restraints
that operate to prevent it? In the first place,
he will be impeachment by the House be-
fore the Senate for such an act of maladmin-
istration; for I contend that the wanton re-
moval of meritorious officers would subject
him to impeachment and removal from his
own high trust. (4 Elliott’s Debates 373)

Some Founding Fathers also concluded
that a President could be impeached for
gross negligence in the appointment and
supervision of his staff. In the first Con-
gress after the Constitution was drafted,
Madison stated during a debate on the
President’'s power to remove his ap-
pointees from office without Senate con-
sent:

» «» « it may, perhaps, on some occasion,
be found necessary to impeach the Presi-
dent himself; surely, therefore, it may hap-
pen to a subordinate officer, whose bad ac-
tions may be connived at or overloocked by
the President . . .

I think it absolutely necessary that the
President should have the power of remov-
ing from office; it will make him, in a pe-
culiar manner, responsible for their conduct,
and subject him to impeachment himself, if
he suffers them to perpetrate with impunity
high crimes or misdemeanors against the
United States, or neglects to superintend
their conduct, so as to check their excesses,
On the Constitutionality of the declaration
I have no manner of doubt.

(House Committee on the Judicliary, 93rd
Congress, 1st Session, Impeachment: Se-
lected Materials 10-11 (Comm. Print 1873) ).

Of course, none of these bases of im-
peachment was to be invoked lightly.
Certainly, any President will make mis-
takes of judgment about some of the
many individuals he appoints. The ques-
tion of impeachment would arise only
where the misconduct of the President’s
staff and appointees is so pervasive and
persistent that one is justified in con-

November 14, 1978

cluding that the pattern of misconduct
is either condoned by the President him-
self or demonstrates gross negligence
in the appointment and supervision of
his staff.

The Founding Fathers indicated in
other ways that they felt the impeach-
ment process was not a criminal one.

They granted the sole power of im-
peachment to the Congress, which nat-
urally precluded a trial by jury. Yet the
sixth amendment in the Bill of Rights
guarantees the right of trial by jury “in
all eriminal prosecutions.” They unequiv-
ocally described the impeachment as
remedial, not punitive, by stating:

Judgment in cases of Impeachment shall
not extend further than to remove from
Office, and disqualification to hold and enjoy
any Oflice of honor, Trust or Profit under
the United States. (U.S. Const. Article IZ,
Section 3.)

They further separated the impeach-
ment proceeding from the criminal law
by adding that:

The Party convicted (of impeachment)
shall nevertheless be liable and subject to
Indictment, Trial, Judgment and Punish-
ment, according to law. (U.S. Const., Article
I, Section 3)

This history indicates that, rather
than referring to crimes as we might
define them today, the Framers had in
mind certain types of offenses, based on
grave misconduct, whether civil or erim-
inal in nature. Much more crucial than
the categorization of “civil” or “crimi-
nal” is the gravity and nature of the sus-
pected misdeed,

Standards have changed in the last
200 years. The issue presented at Presi-
dei:t Andrew Johnson's impeachment
was whether a President who refused to
obey a law which he considered uncon-
stitutional, but which was passed by
Congress over his veto could be im-
peached. Most constitutional scholars
today believe that the remedy for such
a difference of opinion would today lie
with the judicial branch.

If the familiar boundaries of the crim-
inal statutes are removed as the basis
for impeachment proceedings—and the
Founding Fathers intended no such
boundaries—we are left with a sense of
unease about the limits to be placed on
such an inquiry. It is paramount that
impeachment should not be used for
partisan purposes or for resolution of
differences in political philosophy. The
Framers clearly intended that limits
should be placed on offenses which could
properly be considered impeachable.

Any definition of such offenses must
take into account the seriousness of the
offense, the intentions of the Framers,
historical precedents, fundamental con-
stitutional standards such as are con-
tained in the Bill of Rights or embodied
in the separation of powers, and deeply
held ethical concepts of honesty, fair-
ness, and justice.

In deciding whether to consider im-
peachment proceedings, we should meas-
ure the charges raised against the Pres-
ident, members of his administration and
of his campaign committee against those
standards.

The list of charges include obstruction
of justice by failure to report felonies, by
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inducing persons to commit perjury, and
by concealing, altering, or destroying
evidence of alleged misdeeds by members
of his administration.

Also, there have been charges concern-
ing favors purchased through campaign
contributions, of illegal wiretapping and
of using public money for private and
personal comfort.

To some, impeachment sounds more
drastic than resignation. It is drastie,
but it has a worse image than it deserves.

Impeachment, under the Constitution,
is a bill of particulars comparable to an
indictment. It is prepared after a full
investigation by the House.

The Senate then sits in judgment on
the charges. Therefore, to call for im-
peachment is to call for an investigation,
looking to determination of the Presi-
dent’s innocence or guilt once and for
all.
It should be remembered that im-
peachment can have a purifying effect.
A President who is regarded by many as
unworthy of belief might recover his po-
sition and capability to govern if im-
peachment led to the finding of “no
cause” or “not guilty.”

Because resignation offers no similar
opportunity, impeachment may indeed
be the less drastic of the two. And for
that reason, and because of the nature
of the charges raised, I believe it is
proper for the House of Representatives
to continue its impeachment inquiry.

In the end, impeachment may not be
necessary or the best path out of the
Watergate maze, but Congress should
not shrink from its possible use.

To those reluctant to investigate such
a step, I offer the words of George Ma-
son who, in defending the impeachment
provisions of the Constitution, asked:

Should any man be above justice? Above
all, shall that man be above it, who (as Pres-
ident) can commit the most extensive in-
Justice?

The proper answers are clear.

Further, the impeachment investiga-
tion should proceed whether or not Con-
gress establishes an independent special
prosecutor.

The office and person of an independ-
ent special prosecutor are needed to con-
vince the public that criminal investiga-
tions will be conducted fully, fairly and
without interference from persons who
might be affected by the investigations.

However, such an investigation deals
only with criminal offenses, and as I have
suggested, there are noncriminal offenses
which would be proper grounds for im-
peachment. And beyond that, the various
investigations into Watergate and relat-
ed activities already have raised enough
charges, criminal and noncriminal, to
justify continuation of an impeachment
inquiry, Such an inquiry is the only form
in which the entire range of charges can
be considered together and measured
against accepted definitions of offenses
which justify impeachment,

LIVING COUNCIL
CONSTRUCTION

THE COST OF
AND SMALL
COMPANIES

Mr. SPARKMAN. Mr. President, a sub-
ject of continuing concern to all of us
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is the effectiveness of this administra-
tion’s wage-price restrictions. It is espe-
cially important, it seems to me, that the
regulations put forth by the Cost of Liv-
ing Council not only insure a reasonable
chance of controlling inflationary growth
but that they not jeopardize the exist-
ence of small businesses.

A particular problem has been brought
to my attention involving a number of
small construction companies in Ala-
bama. Because the problem may exist
in other States, I am bringing this mat-
ter to the attention of all my colleagues
here in the Senate.

The Cost of Living Council has issued
a number of regulations that deal with
incentive compensation plans. These
plans or pay practices generally provide
for additional compensation to employ-
ees above and beyond their basic salaries.
Their purpose, in most instances, is
to provide an incentive to employees ior
increased production. If there is one
proposition upon which we can all agree,
it is that any effort that effectively in-
creases the productivity of American
workers should be encouraged whenever
and wherever possible. Increased pro-
ductivity is a long-range tool against in-
flation and is the rationale for our estab-
lishing the National Commission on Pro-
ductivity. In those instances where the
incentive compensation plans are not
geared to productivity, but rather are
used as an alternative to unearned prof-
it-sharing, then we have, in my judg-
ment, a legitimate interest in controlling
their distribution.

The construction industry, still under
tight controls, is a highly competitive
industry, as we all know. The use of in-
centive compensation plans seems to be
the rule rather than the exception. In
the Southern States in general, and Ala-
bama in particular, where I am more
familiar with construction activity, in-
centive pay geared to employee pro-
ductivity is the backbone of that indus-
try.

The Cost of Living Council has issued
regulations controlling the amount of in-
centive compensation that companies
can pay to their employees. The regula-
tions, as I understand them, establish
what is referred to as a base year amount.
Once a base year amount is established
for a company, then that company can
increase the amount in their incentive
compensation plan only by the 5.5 per-
cent standard that applies to every other
company. The problem, as it has been
described to me, is that the base year
amount for older, more established com-
panies is set as a rule at the amount paid
out in one of the previous 3 years.
For example, if company X which has
been in business for 20 years has paid out
$100,000 in each of the previous 3
years, their base year amount will be
$100,000. Next year, company X can
increase the amount by 5.5 percent for a
total of $105,000.

A new company, by way of contrast,
has no previous experience with their
plan and a base year amount must be set
arbitrarily. In some instances, I am told,
the Cost of Living Council has limited the
base year amount for these new com-
panies to whatever amounts they were
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able to pay out in the form of incentive
compensation during their first year of
operation. Since it is extremely unlikely
that any new business can show sufficient
profits in their first year of operation to
adequately compensate key employees,
let alone provide incentive compensation,
these new firms will be effectively denied
the use of any incentive compensation
plan for so long as the economic con-
trols remain on their industry. This ap-
proach is bound to work a hardship on
these small businesses. In a highly com-
petitive industry, where incentive com-
pensation plans play a major role, these
small companies will face hardship if not
extinetion.

We all want to see an effective curb
of inflation. My concern is no less than
others in seeing that unearned profits do
not reflect themselves in higher and
higher prices. Nevertheless, it seems im-
portant to me that in an area where pay
is directly related to productivity, the
Cost of Living Council should do all that
it can to encourage productivity in-
creases. Their rulings should show more
flexibility, especially in the case of new
firms. If the older, more established
companies are permitted to enjoy an ad-
vantage predicated solely on the fact
that they have been in business longer,
fewer small companies will be able to
continue in existence to compete with
them.

I am hopeful that the Council will take
a fresh look at this problem and devise
a more suitable way to assist new com-
panies in the construction industry.
Where productivity is related to incen-
tive compensation, rulings should not
favor larger companies over smaller ones.

THE NATIONAL ENERGY EMER-
GENCY ACT OF 1973

Mr. RIBICOFF. Mr. President, as a co-
sponsor of S. 2589, the National Energy
Emergency Act of 1973, I commend the
distinguished chairman of the Interior
Committee, Senator Jackson, for his con-
tinued strong leadership in this area. I
understand that debate on this measure
will begin tomorrow.

Problems associated with energy short-
ages are not entirely new to people liv-
ing in New England, For years the resi-
dents of Connecticut and other parts of
New England have been paying premium
prices for No. 2 fuel oil fo heat their
homes. Independent dealers, who supply
25 percent of all the gasoline and distrib-
ute about 75 percent of all the heating
oil to Connecticut residents, have for the
past year had their own share of prob-
lems trying to get a fair share of fuel
from the major oil companies.

For almost a year now I have strongly
advocated legislation to insure the con-
tinued flow of petroleum products to New
England at the lowest possible prices to
consumers.

In January I cosponsored the New
England States Fuel Oil Act to permit
unlimited imports of No. 2 home heat-
ing oil. Later I sought and received as-
surance from the administration that its
new oil policy committee would estab-
lish a special subcommittee to deal with
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Connecticut and New England’s own par-
ticular problems.

In March I joined in introducing Sen-
ate Resolution 74, calling on President
Nixon to begin negotiations with the
other major oil consuming nations lead-
ing to bargaining on a government-to-
government basis with the oil producing
States and not leaving this up to the oil
companies.

Had such negotiations started then,
the nations of Europe and Japan would
probably not be so vulnerable to oil
blackmail as they are today,

In May I cosponsored legislation pro-
viding for continued sales by major oil
companies of gasoline to independent
gasoline retailers at the same percentage
levels as in a previous base period, and
to assure equitable distribution of petro-
leum products to all regions of the coun-
try.

Had this been done, most of the 2,000
independent fuel dealers forced out of
business would have been saved.

On June 5 the Senate passed S. 1570,
the Emergency Fuel Allocation Act of
1973. This bill included an amendment
which I had offered to establish an Office
of Emergency Fuel Allocation. The Sen-
ate will soon be voting on the conference
report of this legislation.

The Senate passed another mandatory
fuel allocation bill in an effort to spur
the administration into action. But until
very recently all we have gotten in the
way of an allocation program was an al-
most incomprehensible system for dis-
tributing propane.

Now the administration has finally
discovered that we are in an energy
crunch. The basic solution offered is
that the average citizen tighten his belt.
But while individual cooperation in con-
serving energy is important, is this all
that can be done? And can this alone
do the job? I think not.

For years American industry burned
up more and more energy as a means of
increasing productivity. We have even
made our automobile engines larger to
support poorly engineered antipollution
devices. The average American-made
automobile today only gets 13.5 miles
to the gallon, almost double the gaso-
line required by its European or Japa-
nese counterpart. Industrial operations
in other countries operate with an en-
ergy consumption of 10 to 20 percent or
less than that required to do the same
job as American industry.

This year only 13 percent of the en-
ergy used in the United States will be
residential, and less than 14 percent
used for transportation. Business and
industry will account for 45 percent of
our total consumption.

While everyone will have to bear his
share of the burden, nothing would be
more inequitable than putting a sub-
stantial tax on gasoline. This threatens
to raise havoc with every family budget.
There is now much talk about placing a
40 cent Federal tax on every gallon of
gasoline. This tax is regressive and
would place the burden of cutting back
on fuel consumption squarely on the peo-
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ple who can afford it least. It is definitely
not an acceptable solution to the current
fuel shortages.

If the fuel situation worsens, we
might have to give serious thought to
gasoline rationing. But this way every-
one gets a fair share according to need—
not according to ability to pay. I will op-
pose any move by the administration to
push an exorbitant gasoline tax hike
through the Congress. We must be ex-
tremely watchful as the so-called energy
crisis develops, to prevent any measures
that spell hardship for people of modest
means. Basic fairness is one principle
we must certainly honor at a time when
so many of our values are being chal-
lenged.

The most outstanding feature of our
Nation's energy consumption pattern to-
day is our growing reliance on oil.

I have pointed out before that since
World War II, the United States has be-
come hooked on oil—with oil companies
acting as pushers. Today roughly 45 per-
cent of the energy consumed in this
country comes from oil, another 32 per-
cent comes from natural gas, which is
largely a byproduct of cil production. Of
the remainder, 18 percent is from coal, 4
percent from hydroelectric power, and
only 0.5 percent from nuclear plants.

Now, because of our growing depend-
ence on foreign source oil, we are com-
peting directly for this oil with Europe
and Japan. This competition has raised
serious questions about the value of the
American dollar, its impact on our na-
tional security, and the role of the
United States as a world power. It is clear
we must begin confronting these dilem-
mas without delay.

The bill before us today, 8. 2589, sets
out a program of action that is needed
to meet the problems we face right now.
It is specific and it has teeth. This bill’s
declaration of an energy emergency is
backed up by a series of practical, effec-
tive proposals. They include programs
calling for rationing and conservation,
providing clear priorities, describing
methods of decreasing energy consump-
tion and insisting upon timely contin-
gency plans,

The purposes of the National Energy
Emergency Act are set out as follows:

Declare by act of Congress an energy
emergency,

Grant to the President of the United
States, and direct him to exercise, spe-
cific temporary authority to deal with
shortages of crude oil, residual fuel oil,
and refined petroleum products, and
other fuels, or dislocations in their na-
tional distribution system;

Provide a national program to con-
serve scarce energy resources, through
mandatory and voluntary rationing and
conservation measures, implemented by
Federal, State and local governments;

Protect the public health, safety, and
welfare and the national security, and to
assure the continuation of vital public
services and maximum employment in
the face of critical energy shortages;

Minimize the adverse effects of such
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shortages or dislocations on the econ-
omy and industrial capacity of the
Nation;

Insure that measures taken to meet
existing emergencies are consistent, as
nearly as possible, with existing national
commitments to protect and improve the
environment in which we live; and

Direct the President and State and
local governments to develop contin-
gency plans which shall have the prac-
tical capability for reducing energy con-
sumption by no less than 10 percent
within 10 days and by no less than 25
percent within four weeks of any inter-
ruption of normal supply.

This legislation surely points the way
to easing this country out of the current
energy crunch. As the distinguished Sen-
ator from Washington has recently
pointed out:

This measure is not, of course, a substi-
tute for proceeding as soon as possible on
pending measures to establish a national
energy conservation policy, to build the
trans-Alaska pipeline, to undertake a mas-
sive energy research and development pro-
gram, to equitably allocate available fuels
to priority users, and to develop a system of
national strategic reserves. S. 2580 is an
emergency measure which recognizes and
urges the executive agencles to take specific
steps to deal with this situation,

A recent Treasury Department study
outlined eight emergency conservation
measures that would save 2 million bar-
rels of oil a day. This figure represents 12
percent of present U.S. consumption.
These are the measures outlined:

Reducing speed limits to 50 miles per
hour for passenger cars—150,000 barrels
a day would be saved;

Increasing load factors on commercial
aircraft from 50 percent to 70 percent by
consolidating and reducing fights—
80,000 barrels a day saved;

Setting home thermostats two degrees
lower than average—50,000 barrels a day
saved;

Conservation measures in industry—
50,000 barrels a day saved;

Limiting hot water laundering of
clothes—300,000 barrels a day saved;

Mandatory ecar tune-ups every 6
months—=200,000 barrels a day saved;

Conservation measures in commercial
buildings—200,000 barrels a day saved;

Increasing car pools for job commut-
ing—from 1.3 average to 2.3 average per
car—200,000 barrels a day saved.

If by measures such as these we can
keep the Nation's growth rate of energy
consumption to around 3 percent instead
of the current 4% percent annual in-
crease, we can begin to escape Irom the
energy crunch.

In addition to this legislation, which is
primarily designed to meet current short-
ages, we must look to the next decade. In
doing so we should not feel helpless or in-
adequate. The United States has immense
natural resources and technological skills
at its disposal.

For example:

The United States has an estimated
385 billion barrels of oil that are not yet
part of proven reserves or presently re-
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coverable. The amount is almost equal to
all the oil discovered in the country up
to 1971.

The country has 1.8 trillion potential
barrels of crude shale oil in oil shale
deposits in the Western States.

The United States has 1,178 trillion
cubic feet of ultimately discoverable
natural gas in its overall energy resource
base—a little less than double all the
natural gas discovered until 1971.

The U.S. Geological Survey estimates
the Nation’s total coal resources at 3.2
trillion tons, with 150 billion tons pres-
ently recoverable, enough for almost
200 years.

The United States has 1.6 million tons
of mineable uranium, 700,000 tons mine-
able at costs low enough to assure
cumulative requirements through 1985.

The problem is that a good part of the
above sources are not readily available
now. The long-term solution lies in re-
alizing the potential of these abundant
resources—a challenge that is welcome
to all of us who believe in this country.

Prompt action on another initiative by
Senator Jackson, S. 1283, of which I am
also a cosponsor, can point the way out of
our dilemma. This bill calls for American
self-sufficiency in energy in 10 years. By
wisely funding research and development
programs, we can begin to take advan-
tage of the abundance of our resources.
S. 1283 proposes the creation of five
quasi-public development corporations to
demonstrate energy technologies for
shale oil, coal gasification, advanced
power cycle development and coal ligue-
faction. These are the keys to solving our
Nation’s energy problems.

It should be emphasized. however, that
before we start creating new Federal and
State bureaucracies, and demanding new
sacrifices from the American people, we
have to know where we are going. We
need a comprehensive energy policy.
Then we can decide how much we are
willing to spend to get there and how to
proceed.

We have yet to come to grips with
the built-in conflict between greater self-
sufficiency in energy and preservation of
the environment. The burning of higher
surphur content coal, the development of
off-shore soil, the building of deep water
ports all raise serious environmental
problems.

The realistic solution is to develop
technology that can preserve and protect
our environment while permitting steady
progress toward energy self-sufficiency.

Such a program will truly be a monu-
mental undertaking. It will be difficult
from a technical standpoint and compli-
cated in terms of the mix of private and
public effort. It is a formidable task—
even more imposing perhaps than the
Manhattan or Apollo projects. But we
must strive to succeed.

I am convinced that with realistic con-
servation measures, expanded use of coal,
orderly development of nuclear power,
and creation of a strategic oil reserve, our
Nation can achieve both minimal de-
pendence on overseas supplies, acceptable
rises in energy costs, and greater effi-
ciency in production.
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How we organize ourselves to maximize
our still plentiful natural resources
against a backdrop of growing scarcity
of oil and gas resources will be one of
the most cruecial problems our Nation will
face in the next decade.

What we do in the next few weeks and
months might well determine this Na-
tion's rate of economic growth, the phys-
ical well-being of all of its citizens, and
our future foreign volicy direction.

If we are to avoid the nightmare of a
permanent crisis, it will be up to the ad-
ministration and the Congress to make
the right decisions now—and it will be up
to industry, labor, and the American peo-
ple to plan and work together for the
benefit of all the people of our country.

SURVEY OF CONSTRUCTION NEEDS
OF PUBLIC SCHOOLS EDUCATING
RESERVATION INDIAN CHILDREN

Mr. FANNIN. Mr. President, the Bu-
reau of Indian Affairs commissioned the
National Indian Training and Research
Center of Tempe, Ariz., to survey the con-
struction needs of those public schools
serving reservation Indian children. This
request for a survey came originally from
the House Interior Appropriations Sub-
committee after it had been besieged by
numerous schools for line item appropri-
ations to meet their construction proj-
ects. These requests occurred because ap-
propriations for Public Law 815 had been
inadequate to meet the needs of those
schools which were eligible for support
under Public Law 815. The House Com-~
mittee, however, realized that meeting
construction needs through special budg-
et appropriations was a poor approach
and thus asked the BIA to survey cur-
rent needs and assess whether Public
Law 815 was the proper vehicle for meet-
ing the needs of reservation Indian chil-
dren.

The report by the National Indian
Training and Research Center has been
completed and I have just received a
copy. For the information of my col-
leagues I ask unanimous consent that the
report be printed in the Recorp.

There being no objection, the report
was ordered to be printed in the Recorp,
as follows:

RepoRT—PUBLIC ScHoOL SURVEY oF ConN-
STRUCTION A NEEDS RELATED TO THE Envu-
CATION OF RESERVATION INDIAN CHILDREN

SYNOPSIS OF SURVEY REPORT

1. This survey results from the interest of
a House Appropriation Sub-Committee in the
acute need for adeguate school facilities for
reservation Indian children enrolled in public
school districts,

2. The record shows & severe backlog of
urgently needed construction aid requests
under P.L. 81-815, exists.

3. Based on the cooperative and enthusi-
astic support given NITRC by public school,
state and BIA personnel, it is believed that
the study covers all eligible districts in need
of construction aid. One hundred sixty-two
(162) districts in 21 states responded to the
survey questionnaires.

4. Enrollment of Indian children in the
162 districts increased by 16,811 students
within the last 5 years. The school super-
intendents estimate that there will be an
additional 19,428 Indian students to educate
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in these same districts within the next 5
Years.

5. The immunity of Indian reservation
lands from taxation is truly an important
factor in the ability of school districts to
finance needed facilities.

6. Based on the widely accepted ability
measure, the amount of taxable evaluation
behind each child, Indian related school dis-
tricts are much “poorer” in comparison with
similar type districts in the state where the
district is located.

7. Unused bonding capacity is a vital factor
in the ability of most school districts to share
in the cost of constructing facilities related
to the education of reservation based Indian
children. The amount of unused bonding
capacity that can be considered realistically
as an available local resource in computing
the construction aid needs of otherwise eli-
glble districts, is probably the most contro-
versial item in the entire study.

8. The public school districts in the State
of Nevada differ in many ways from the dis-
tricts in other states and should be consid-
ered on an attendance unit basis in com-
parison with other districts in other states.

9. The justifications for needed facilities
are based on three (3) principal factors; (1)
rapid increases in the enrollment of Indian
children; (2) replacement of temporary, un-
safe and inadequate structures; and (3)
housing for new and innovative programs for
Indian students.

Forty (40) of the 119 high school districts
specifically identified housing for new or ex-
panded vocational shops as a major district
need. Sixteen (16) districts reported they
could enroll a total of 1,637 Federal boarding
school students if their construction aid re-
quests were funded.

NITRC personnel visited all major Indian
impact districts (those enrolling 509 or more
Indian children). Needs and justifications
were verified.

Typical of the narrative justifications sub-
mitted, is the summary of one guoted the
Bark-Harrls District, Harris, Michigan. This
minor impact district (approximately 10%
Indian students) is already bonded to the
legal limit allowed by the State.

“At present we have one small gym for
physical education classen for the entire
school district E-12 (769 students), The gym
is occuplied every hour of the school day.
We are unable to provide the required phys-
ical and health classes because of the limit-
ed space.

We need additional classroom space to
expand our curriculum courses on Indian
Culture, Handicraft, Indian Language and
other courses of interest to all students.

We need office space for our counselors.
(Indian and School office space for our con-
sultants In remedial reading and special
education, space for our community direc-
tor, and conference rooms).

By having the additional facilities we
would be sble to provide for courses and
other activities that Indians would become
interested, also would participate in com-
munity functions™,

10. The rationale for a “liberal” interpre-
tation of what constitute minimum facili-
ties to meet needs is reflected well in the
Twentieth Annual Report of the Commis-
sioner of Education pertaining to the Ad-
ministration of Public Laws B81-874 and
81-815.

11. The survey shows that the urgency for
construction ald is now.

12, In answer to the question, “If, P.L. 815,
as presently operated, was adequately fund-
ed, do you believe your needed funds could
be secured under this Federal aid program?”
The responses were:
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67—VYes, representing $141,266,215 or 72%
of computed need total.

95—No, representing
of computed need total.

No responses resulted from: (1) some dis-
iricts apparently not aware of recent “lib-
eralization” of what constitutes “minimum
school facllities” under PL. 815 (2) some
districts are so low on P.L. 815 priority
ceales that requests are futile; (3) some dis-
iricts fall to meet percentage recuirements,
and (4) some districts are confused with
the lack of uniformity between the U.B. Of-
fice of Education and the BIA in counting
Indian children for program eligibility pur-
poses,

A majority of public school superintend-
ents favor a BIA authority to provide con-
struction aid.

13, Summarles of the grand total of needs
iz shown in the following table:

Total cost estimate of the 162
reporting districts for all
needed facilities is

Total cost using all available
local resources (principally
unused bonding capacity) -~

Total cost using one-half of
the unused bonding capacity

$45,453,340 or 28%

$237, 962,723

163, 949, 044

190, 764, 7456

14, Seventy-five (75% ) percent of the cost
estimates submitted by the districts are
considered to be valid,

15. Tribally operated schools under BIA
contracts were not considered as a part of
the public school survey except for one In-
dian high school which expects to become
a public high school within five (5) years.

17. Our priority measurement was adapt-
ed from the method used by P.O. 815 and
the district priorities range from 200 (the
highest index) to 1 the lowest.

18. The recommendations include a sug-
gested policy gulde for the BIA; namely.

1. That, the Bureau of Indian Affairs, in
its contact relationships with the higher
echelons of the Administration and the
Committees of Congress, recommend that
the present program under PL. B156, as
amended, be continued as the most logical
way to meet the acute construction aid
needs of Indian and other Federally im-
pacted public school districts with the im-
portant modification that the allocation of
funds to Section 14 be increased to 50%
of all available funds,

2. That, the Bureau of Indian Affairs seek
legislative authorlty to construct elementary
school facilities for the public schools with
large Native impacts in the State of Alaska
without impairment of the right of such
schools to seek funds under PL. B15, as
amended; and

8. That, the Bureau of Indian Affairs seek
broad legislative authority to provide grants
to Indian impacted public schools for the
construction of needed facilities in the event
that P L. 815 is not funded to a sufficient level
to meet the acute backlog of needs identified
in this study.

It is recommended that the amount of any
grant to any individual district ghould be de-
termined only after a sound engineering sur-
vey of needs and costs, and after consid-
eration of the extent that local potentially
available resources can be considered realis-
tleally in determining the local share of a
total project.

INTRODUCTION

Federal interest and participation in the
many facets of Indian affairs is apparent in
the laws and programs affecting various agen-
cles of the Federal Government. This survey
and study results from the manifested in-
terest of a House Appropriation Sub-Commit-
tee in the public school econstruction aid
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needs related to the education of reserva-
tion based Indian children. The Bureau of
Indian Affairs was authorized to contract for
the survey. The National Indian Training
and Research Center (NITRC, a private In-
dian corporation) was awarded the contract
on January 2, 1973.

Construction of needed facilities has not
kept pace with the growing school enroll-
ments in federally affected areas. A brief re-
view of Federal construction aid to public
schools reveals the pattern. Based on the 1870
U.8.0.E. Twentleth Annual Report of the
Administrator of Public Laws 874 and 815, a
total of $1,174,279,642 has been reserved or
proviled public school districts In Feder-
ally impacted areas. Of this total $61,741,107
has been reserved or provided under Section
14 which principally serves districts educat-
ing Indian children.

As late as 1970, reports of the US.0.E.
showed 63 project applications on file under
Bection 14 of P.L. 8156 with an estimated en-
titlement of $38,469,719 and only $1,604,865
allocated to meet this need. Many other dis-
tricts report that they have not filed PL.
815 applications because of the apparent fu-
tility. The construction aid needs have been
compounded since 1970.

Intermittently, the Congress has provided
construction aid funds to public school dis-
tricts through the BIA construction budget
(without formal Congressional authoriza-
tion). This reached a climax (money wise)
in the F.Y. budgets of 1972 and 1973 when
$4,311,500 was designated for five (5) projects
in the three states of Montana, North Da-
kota and South Dakota.

Referring apparently to this process, an
appropriation subcommittee reports:

“Occasionally, the committee has approved
funding for a few of these schools where the
situation appeared to be critical. However,
the problem has intensified each year and
has now reached the peint where the com-
mittees can no longer provide funds for con~
struction of these schools in a hit-and-miss
manner without increasing the appropriation
far beyond all totals envisioned by those
responsible for budgeting proposals.”

OBJECTIVES OF THE STUDY

(1) To survey the construction aid needs
in the school districts of the 23 states that
participate in the Johnson-0O'Malley Act pro-
gram and to analyze and interpret the data
with help of the computer. It is a further
objective to evaluate additional breakdowns
of closely related and concomitant informa-
tion pertaining to enrcllment growth, In-
dian impaects, resources ability factors and
a priority basis to follow.

(2) To develop general policy and guide-
lines to be used by the Bureau of Indian Af-
fairs in connection with the funding of pub-
lic school construction in areas of high
Indian enrollment. The guides are to es-
tablish a feasible methodology for meeting
backlogs (on a priority basis) which along
with the regularized program will provide a
total federal policy to improve Federal in-
teraction with Indian impacted public school
distriets.

DESIGN FOR THE SURVEY

A study of the Directory of Public Schools
served by JOM funds reveals another basic
category to better identify Indian impacted
districts. Some 40 districts have over 33%
Indian impact, many approaching 50%.
Many of these are known to be “poor” dis-
tricts. Hence, it was proposed to identify the
districts in the following manner:

Major Impact—with 50% or more Indian
enrollment.

Heavy Impact—wlith 33% to 50% impact.

Minor Impact—under 33% impact.

Unusual Impacts———,

Unusual district situations were to be
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identified in a special category. These are
county-wide districts with major Indlan im-
pacts In certain attendance centers and dis-
tricts that educate out-of-district Indian
children. These and any others are to be
analyzed as separate unusual situations.

THE WORKING PLAN

The working plan was to develop care-
fully devised survey questionnaires.® They
were developed for easy completion by local
school superintendents and for coordination
with essential information required in PL.
815 applications. They were designed also
for equating priority schedules. The data col-
lected was to be computerized for the de-
velopment of various tallies reflecting In-
dian impact (based on enrollment data and
growth rates), effort and abllity to finance
needed construction needs with full justi-
fications. The questionnaires were designed
to also solicit policy recommendations of
both state and school district personnel, A
separate report was requested from states
and district personnel concerning eligible
districts that do mof request construction
aid and why.

The plan called for the closest possible co-
operation with State departments of educa-
tion and BIA area personnel In arranging
initial contacts. All levels of Indian educa-
tion were to be utilized. Follow-through and
follow-ups were to be made to all major im-
pact districts by NITRC personnel.

In support of the methodology the Govern-
ment through the U.S. Office of Education
has granted (through 1970) #$1,174,279,642
under P.L, 815, as amended, through essen-
tially the same method herein proposed to
determine school construction needs.

BURVEY CONTACTS

Some 458 school districts were contacted
in 23 States. These districts were ldentified
by the FY 1973 bulletin Directory of Public
Schools served by Johnson-O'Malley funds.
All states with Indian education personnel
in the State Departments of Education were
contacted and the survey forms were pro-
vided to the districts through their own State
Department of Education. Districts in states
without liaison personnel at the state level
were initially contacted through BIA per-
sonnel, Follow-up contacts were made by
letters and telephone and on-site visits (to
major impact districts) by NITRC person-
nel.

RESPONDING DISTRICTS

One hundred sixty-two (162) public school
districts in 21 states responded to the gues-
tionnaires. The districts in Florida and Mis-
sissippi did not respond (probably because of
the relatively few Indian children in their
schools). The two JOM participating dis-
tricts in Colorado responded, but reported no
construction ald needs. Thus 162 in 20 states
responded and reported construction aid
needs.

Eighty-six (88) districts in 17 states re-
ported no needs.

Some districts operate coterminous but
legally separate elementary and high school
districts. Most of these reported as one dis-
trict instead of two; hence they are reflected
in the survey data as only one district.

Bix (6) school districts (2 in Minnesota
and 4 in New Mexico) responded to the ques-
tionnaires too late to be included in com-
puter breakdowns of related data. However,
essential information pertaining to these dis-
tricts is shown only in the latter part of the
report. This Increases the total number of
districts (showing need) from 162 fo 168.

From conversations with state education
personnel it can be assumed that the dis-

* See Appendix for a copy of the question-
nafre.




November 14, 1973

tricts which failed to report have little or
no construction ald needs related to the edu-
cation of reservation Indian children.
TYPE OF DISTRICTS RESPONDING
Most districts reporting needs (or a total
of 114) have kindergarten through high
school programs. Forty-three (43) districts
teach only the elementary grades and five
(5) districts have only high school programs.

All elementary districts also have kinder-
garten programs with the exception of six
(6) districts. One of these (Whiteriver, Ari-
zona) had to abandon the kindergarten pro-
gram because of the lack of facilities to house
the youngsters, The table that follows shows
grades taught In the three basic district
types: (1) elementary, (2) bigh school, and
(3) joint elementary and high school.

INDIAN IMPACT
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Type of grades taught

Kindergarten, elementary, and high schml
Kindergarten, elementary.
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Note: The table reflects the number and category of Indian Impact by States in the 162 reporting districts.

GROWTH IN SCHOOL ENROLLMENT

The enrollment in the public schools (162
districts) edueating reservation based Indian
children has increased the past 6 years, a

total of 23,502 students. Based on the num-
ber of children, Arizona and New Mexico
show phenomenal increases in Indian stu-
dents. The table below reflects both the num-

PAST 5-YEAR GROWTH RATES

ber and the percentage of Increase in the
total school enroliment along with the Indian
increase in the same districts. The table is
ranked from the highest percentage of total
school enrollment to the lowest by states.

Total
district

owlh
(nfmber)

Total
Indian
growlh
(number)

H

5-year
growth
(percent)

10, 562
4,358

wisumsm e S
Mid:i§an

4,330
6, 807
452

Montana._.....
i

930
637
130

394
165
114

22
7

o L
ada. ...

g

16,811

The school superintendents estimate there
will be an additional 19,428 Indian students
to educate in these same districts within the
next flve (5) years.

INDIAN LANDS

The land area of districts reporting vary
from a few hundred acres to several thou-
sand square miles. Indian reservation lands
encompass only a portion of some districts.
In others, the district is located entirely
within the reservation boundaries. In the
table below, districts are grouped in terms of
the percent of Indian tax exempt lands that
comprise their districts. The extent of other
Federal lands known to exist In some dis-
tricts was not included in the study.

age taxable valuation behind each child iIn
the particular state where the district is lo-
cated. Only 249 of the Indian related dis-
tricts exceed the state average per pupil tax-
able evaluation. This means that T6% of the
reporting districts have computered per pupil
taxable evaluations below their particular
state average for similar type districts. There
is a high relationshlp between * " dis-
tricts (as measured by per pupil valuations)
and their construction ald needs.

The table below shows the number of dis-
tricts by groups in relation to the percent of
state average per pupil valuation.

Pescent of State average per pupil

Number of

Percent of Indian land within districts districts

ABILITY FACTOR—TAXABLE VALUATIONS

“ Probably the most widely accepted meas-
ure of the ability of school districts to fi-
nance education operations is the amount of
taxable valuation behind each child in the
district, To be meaningful this has been com-
puted In terms of the percent of state aver-

CXIX——2334—Part 28
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AVAILABLE LOCAL RESOURCES

All but eight of the 162 districts In need
of construction ald assistance reported some
available local resources. Some districts have
cash accrual accounts for capital outlay pur-
poses, prineipally buildings and equipment.
Most districts have unused bonding capaci-
ties In sufficlent amounts as to be practically

considered as an avallable local resource.
The extent to which the unused bonding
capacity should be consldered as a local re-
source In computing the construction aid
needs of otherwise eligible districts is prob-
ably the most controversial item in the entire
study.

Since unused bonding capacity is a poten-
tially avallable local resource we have com-
puted the construction aid needs in two
ways: (1) by considering all the unused
bonding capacity as an available local re-
source and (2) by considering only one-half
of the unused bonding capacity as an avail-
able local resource.

This study shows that minor Indian im-
pact districts would be particularly adversely
affected if the total unused bonded capacity
is considered as an available local resource
in computing the amount of Federal partici-
pation for otherwise eligible districts. Those
districts that already have bonded indebt-
edness that equals one-half or more of their
total bonding capacity allowed by state law,
report their inability to pass another bond-
ing program.

The table that follows shows the ratio
of unused bonding capacity to the total
estimated cost of needed facilities by cate-
gories of districts. The ratio is expressed in
the percent that total unused bonding ca-
pacity bears to total need cost. The table
presents the number of districts in each
percentage category.
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RATIO OF UNUSED BONDING CAPACITY TO ESTIMATED COST OF CONSTRUCTION NEEDS
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NEVADA, AN “UNUSUAL" STATE

In comparison with the 22 other states
surveyed, Nevada presents many different
factors and situations to equate. Nevada dif-
fers from other states in the following ways:

(1) Nevada has county-wide school dis-
tricts. This distorts comparative percentages
with other states especially in counties with
nearly all-Indian schools in the remote areas.

(2) Nevada has a $5.00 constitutional tax
limitation for all purposes. Thus taxing for
schools must compete with all other state
and local taxing.

(3) Nevada allows 15% of taxable valu-
ation to be bonded for school facllities. This
results in the inability to compute realistic-
ally the unused bonding capacities for pur-
poses of this study, due to the constitutional
limitation.

(4) All county-wide school districts have
other types of Federal trust lands in addi-
tion to Indian trust lands. Approximately
839, of the state is tax-exempt due to Fed-
eral lands or Federally imposed trust on
Indian lands. The impacts of other Federal
tax-exempt lands affect Indian impacts.

(5) Many of the schools on Indian lands
were formerly BIA operated schools. The
Indian patrons of these schools still feel
the BIA has a responsibility in assisting
them to meet their educational needs.

(6) The former “Indian” schools in the
large county districts are located in isolated
areas, usually great distances from the other
schools in the system.

(7) Like other isolated schools attended
by Indian children, there is the extra need
for the facilities where good career train-
ing can be fostered.

EFFORT TO FINANCE EDUCATION

Information on local taxing efforts for all
education operations was compiled from the
past 6 year period. Attempts to show the
relative tax effort of districts in comparison
with similar type districts in the particular
state was not meaningful due to yearly fluc-
tuations and lack of uniform taxing pro-
grams within some states. It was not possible
to establish any pertinent relationship be-
tween taxing for current school operations
and the construction aid needs of the dis-
tricts.

TYPES OF CONSTREUCTION AID NEEDS

Based on the survey reports the greatest
need is for new buildings including totally
new education complexes. Expansion of ex-
isting facilities, remodeling of existing school
plants and other types of needs were tabu-
lated also. The other facilities include such
needs as the development of playground
areas, teacherages and equipment. Bome
projects may include the need for a new
building as well as additions to other build-
ings and the remodeling of still other struc-
tures. The table that follows shows the
types of construction ald needs by states.

TYPES OF CONSTRUCTION AID NEEDS
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JUSTIFICATION OF NEEDS

The principal justification of needs as re-
ported by public school personnel, is to
provide space for expanding school enroll-
ments. Second to this is the need to replace
temporary, worn-out, unsafe and inadequate
structures. Superintendents were asked,
along with their narrative justifications, to
check all the reasons shown in the six (6)
categories that best reflect their needs. The
number responding in this manner are
shown as follows:

1. To house expanded enrollment

2. To replace temporary buildings

3. To meet health and safety standards.

4. To develop housing for new and inno-
vative programs

5. Will enable district to enroll Indian
children now in Federal boarding

6. Other reasons

District officials were asked how many
Federal boarding school students the dis-
trict could accommodate if their con-
struction aid needs were adequately funded.
The responses of the sixteen (16) districts
are in the table below.

No. of

State and School District Children

Alaska, Craig City

St. Mary's Public Sch. 50
Arizona, Chinle No. 24

Puerco No. 8 240

Tuba City —————--- PED A 160
Montana, Hays & Lodge Pole No. 50— 4%

4

North Dakota, Dunseith No. 1 50

Oklahoma, Oaks Mission

Balina J-16

Wold Dependent No. 18 o cccececme
South Dakota, Smee Independent

Typical of the narrative justifications is
the one quoted from the Bark River-Harris
District at Harris, Michigan. This is a minor
impact district and one that is already
bonded to the legal limit allowed by the
state.

“Approximately 109 (72 out of 769) of
our students are Indians. We expect this
total to exceed 95 students in a few years,
All of the Indians are very poor achlevers,
They rank extremely low on the State As-
sessment Tests which are given annually to
all 4th and 7th graders. Very few finish high
school. The school considers attendance the
major issue, If Indian students are absent
307%-560% of the time they naturally will be
low achlevers and will gradually ‘drop out.'

“The Indians claim the problem is a lack
of stimulation on part of the school, If we
cannot stimulate the students, they will not
come to school and perform to the best of
their abilities. Probably we are both right.

“We believe we are moving in the right
direction now. An Indian counselor has been
employed this year. We have added three In-
dian women as aldes to work primarily with
Indian children, and an Indian man to teach
Indian Culture and Language to any Indian
or White child who wish to take the classes.
Class size average 16-24 students per class.

“The major problem now is a place for
them to 'set their feet down.' The Indian
counselor uses the lunch serving area for an
office. She has to leave while lunch is being
prepared and served.

“The Indian aides bounce from room to
room each period, wherever they can find a
vacant room.

“The Indian Culture instructor does the
same, They both use as many as six different
areas during a six period day.

“We have a small physical education area
that serves grades K-12. As many as 60-70
students use the gym and locker room area.
One male teacher is responsible for all of
the activities, He cannot do justice to such
large groups. A female instructor will be
employed for the female students. Both could
have jointly running classes if the facilities
were available, -

“Indians, who are traditionally known a
athletes, are holding back and are not even
trying to participate in education or ath-
letics. We have only one Indian boy on our
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high schoeol basketball team and three on our
football team.

“With added facilities more Indian stu-
dents would become involved If they received
more individual attention. Our main job, as
I see it, is to re-instill pride in the Indians,

“We cover a land area in excess of 180
square miles, We are near the large Escanaba
Bchool system (170 square miles with over
5,000 students) .

“There is no other direction for growth to
expand but into the Bark River-Harris
School System.”

In Summary

“At present we have one small gym for
physical education classes for the entire
school district K-12 (769 students). The gym
is occupied every hour of the school day.
Many of the 7-12 grade students do not take
gym because they are unable to schedule it.
We are unable to provide the required phys-
ical and health classes because of the
limited space. With additional facilities we
would provide classes and other activities
for all our school children and adults.

“We need additional classroom space to
expand our curriculum courses on Indian
Culture Handicraft, Indian Language and
other courses of interest to all students.

“We need office space for our counselors
(Indian and School). Office space for our
consultants in remedial reading and special
education, space for our community direc-
tor, and conference rooms,

“By bhaving the additional facilities we
would be able to provide for courses and
other activities that Indilans would become
interested, also would participate in com-
munity functions.

*The present facility is adequate for 600
students, The district has been growing
steadily. We anticipate 900 or more stu-
dents in the next five years, with approxi-
mately 10% Indians.

“Our present debt for building construe-
tion is $852,000; we are bonded to the maxi-
mum. Our district valuation is $4,800,000
and we levy a total of 20.2 mills for opera-
tion and debt retirement.”

The need for a “liberal” interpretation of
school construction aid requests is no better
reflected than in the twentieth Annual Re-

of the Commissioner of Education per-
taining to the Administration of Public Laws
81-874 and 81-815. In this report the Com-
missioner reviews recent congressional com-
mittee actions that support the changes in
regulations affecting the Federal construc-
tion aid program operated under P.L. 81-815,

*As a result of changing educational needs,
purposes and technology, and lnnovations oc-
curring in elementary and secondary educa-
tion, it is becoming common practice, par-
ticularly in larger school centers, to provide
separate gymnasiums and separate audi-
toriums. During fiscal 1967, the definition
of minimum school facilities in the Pederal
regulations was amended to permit the con-
struction of such separate facilities with
PL. 81-815 funds where ihe size of pupil
enrollment and curriculum requirements
justify separate facilities. Further liberaliza-
tlon has resulted from the amendments en-
acted by P.L. 89-750, requiring applicants to
consider excellence of architecture and design
of any building constructed with the use of
Federal funds by authorizing an amount not
to exceed 1 percent of the project grant for
incorporation of works of art in building
plans, and by requiring that all facilities con-
structed with the use of Federal funds be
made accesible to and usable by handicapped
persons.

“When P.L. 80-247 was under considera-
tion, the congressional commitiees included
in the reports on the bill a statement giving
the legislative history of the ‘minimum
school facilities' concept, and recommending
the establishment of a more up-to-date con-
cept of minimum school facllities than was
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included when the law was enacted In 1950
and amended in 1953. The report expressed
the view that while the concept has served
a useful purpose in the law and should be
retained to prevent unnecessary or unwise
expenditure of Federal funds, it needs to be
modernized to fit the current trends in edu-
cational programs, techniques, and purposes;
and that, with new devices for instruction
becoming more widely used minimum school
facilities should include, in addition to regu-
lar classrooms, special rooms for speech
therapy, remedial reading, music apprecia-
tion, language laboratories, electronic data
processing, and other facilities and equip-
ment necessary for and useful in conducting
speelial programs or activities for education-
ally deprived children. The report suggested
further that the criterion to be used in ap-
proving features in buildings or other spe-
clalized facilities should be the need of them
in the school program operated by the appli-
cant school district; that Is within the con-
cept of minimum facilities to use Federal
funds, particularly under subsections 14(a)
and 14(b) in appropriate situations for con-
struction of consolidated school facilities
when small districts are merged, or to re-
place small isolated, inadequate buildings
with modern facilities, even though the dis-
trict may have enough classroom space to
house all of the children. Also, considerable
leeway may be exercised in determining what
constitutes minimum school facilities In
specific situations in consultation with the
State education agency.

“A school district may have sufficient
classroom space to accommodate the chil-
dren in membership in its schools, but not
have the minimum school facilities needed
to conduct an adequate school program. In
such cases, Federal funds under the Act may
be approved as indicated above for the con-
struction of the needed minimum facllitles,
such as library, administrative space, kitch-
en and cafeteria, or other noncapacity
Tacilities.”

It is of special interest to note that 40
of the 119 high school districts reporting,
specifically identified the need for new or
expanded vocational shop buildings as a
major district need.

CONSTRUCTION AID NEEDED NOW

The survey forms provided the option of
projecting construction ald needs for one
to five years as against the facilities that are
needed now.

Based on the reports the overwhelming
need for Federal assistance i1s now. Only
fourteen (14) of the 162 districts reported
& portion of their needs projectec within
five (5) years. The cost estimate of projected
needs is $6,839,652,

IS THE P.L. 815 FROGEAM ADEQUATE?

Each superintendent was asked "“If P.L.
815, as presently operated, was adequately
funded, do you believe your needed funds
could be secured under this federal aid
program?"”

The responses were:

67—Yes—representing $141,266,215 or 72%
of computed need total.

95—No—representing $45,463,340 or 28%
of computed need total.

There are many reasons for the no re-
sponses. Many superintendents are not
aware of the “liberalization” of what con-
stitutes "minimum school facilities"” pro-
vided under PL. 815 as a result of the
Congressional committee report accompany-
ing PL. 90-247. Other superintendents ad-
vised that while they might expect some
funds under PL. 815, they felt the amount
would be insufficient to meet their needs.

Probably the main reason for the no re-
sponses is the fact that P.L. 815 counts only
children whose parents actually live or work
on the reservation trust land. This elim-
inates many Indian children who live “near"
the reservation trust lands for P.L. 815 con-
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struction ald purposes. The BIA counts all
Indian children living on or near the reser-
vation trust land for Johnson-O'Malley Act
purposes. Hence the minor impact districts
where the “on or near" problem exists, much
favor a BIA authority to provide construc-
tion aid.
THE COST OF NEEDED FACILITIES

The cost of needed repalrs and facllities
Is based on estimates submitted by the
reporting districts. The basls of the cost
estimates by category for the number of
districts responding are:

Recent construction experience or
architectural estimates.
PL. 815 cost data

The category “other" represents the least
objective basis for the estimates. In general,
they are guesses or what Is referred to as
“horseback estimates.” Seventy-five (75%)
percent of all estimates are considered to be
valid.

SUMMARIES
Total cost estimates of the 162
reporting districts for all
needed facilities is
Total cost using all available
local resources (principally
unused bonding capacity) is
Total cost using one-half of
the unused bonding capacity
is

$237, 962, 723

168, 949, 044

190, 764, 745

Other survey data by states, distriets and
impacts are shown in the Appendix.

LATE REPORTING DISTRICTS

The survey data of six (6) school districts
(2 in Minnesota and 4 in New Mexico) were
received too late to be included in the com-
puter totals on which the tables In this
report are based. Notwithstanding basic in-
formation concerning the needs In these
districts is shown in a table in the Appendix.
Another school district (Red Lake, Min-
nesota) upgraded their original construec-
tion aid need estimate by $4,087,936 too late
to be included in the computed total. The
addition of these districts Increases the
computed need total by $12,033,515.

TRIBALLY OPERATED SCHOOLS

Some tribes operate schools under a BIA
contract. The needs in these schools were
not considered as a part of this public
school survey. However, one such school, the
Wyoming Indian High School, expects to
become a public high school within 5 years.
Needs data on this school are shown in the
Appendix,

DISTRICTS NOT NEEDING FEDERAL CONSTRUCTION
AID

Eighty-six (86) districts In seventeen
states (17) reported no Federal construction
aid is needed. Some have received prior Fed-
eral grants but most of the districts cited
local bonding efforts as the primary reason
for the adequacy of their school facilities.
The identification of the districts and the
reasons given for no construction aid needed
is shown in the Appendix.

FRIORITIES

The most difficult part of the study is
determining an objective priority measure-
ment. The dificulty is trying to equate the
needs between the schools when the problems
and reasons for the problems are so differ-
ent, Some schools need facilities due to rapid
increases in enrollment; and others due to
old, wornout, unsafe and already condemned
structures. Still others may have adequate
classroom space but desperately need a
cafeteria, library, vocational shops, home eco-
nomies laboratories, other auxiliary space
and especially teacherages In the vast isolated
;_r;as that characterize much of Indian coun-
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The difficulty of eguating needs between
schools on a priority basis is multiplied when
such variables as the followlng are con=-
sidered:

(1) The ratio of Indian children to non=-
Indians in the total school enrollment;

(2) The ability of school districts to finance
needed facilities based on unused bonding
capacity or the taxable valuation behind each
child (the latter varies greatly in comparison
with state averages for similar type dis-
tricts) ; and

(3) The unusual situations mostly affect-
ing large county-wide districts with major
Indian impacts centered in one or more of
the schools operated by the district.

The paramount principle in the develop-
ment of priocrities is the extent of assumed
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Federal responsibility to meet or share in
providing for the needs of Indian children.
It is on a similar principle that the priority
indexes have been developed and used in
administering construction aid assistance to
fderally-affected areas under P.L. 815 as
amended.

The priority index under the P.L. 815 pro-
gram is based on the sum of the ratio (%)
of federally affected children to the total
school membership and the ratio (%) of the
number of unhoused children to the ade-
quately housed children computed to the
end of the four (4) year increase perlod. How-
ever, the ratio (%) of the unhoused to housed
children cannot exceed the ratio (%) of the
federally-affected children to the total school
membership. The above procedure is applied
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to each school district except in those in-
stances, like the situations in Nevada, where
the attendance units have been determined
to be a more practical base.

For purposes of this study the PL. 815
priority index method has been adopted by
substituting Indian children for federally
affected children in the application of the
priority index formula.

Based on the construction aid needs of the
public schools reporting, the priority index
for each district, beginning at the highest; is
suggested and shown in the table on the fol-
lowing pages. The computed need totals
(also shown) have not been adjusted to re-
flect a more realistic computed need for the
unusual Indian impaect districts such as the
Nevada situation.

District State

Prfu‘rjitv Computed

need District

Computed
State mpneerl

Santee C-5

Heart Butte No. 1. ___.
Frazer No. 2 and No. 2B__
Hays and Lodge Pole

St Mary's______________
Arapaho No. 38

Indian Oasis No. 40___._.
Ganado No. 19. ...
Kayenta No. 27_.

Chinle No. 24.

Nebraska
Montana_

Wyoming_.___
Arizona

Tuba City E}ementary Mo, 15,
Nett Lake No. 707.
Red Lake No. 38
Incheliem No. 7.
Taholah No. 77.
Lame Deer No. 6..
Mineral County____
Lodge Grass No. 27_.
Brownmg No. 9.

-do.
Montana_
~ Montana._

ryor ety
Wh:terwar Elementary No. 20
Sacaton No.

Alchesay High School No. 2. .
Monument Valley High School.__
Dulce Indep. No. 1. _________
Gentral Consolidated.
Window Rock Ne. 8.
St John No. 3..

Ryal D3......
Shannon County In
Box Elder No. 36__
Ft. Washakie No. 2
Stony Point.
Hulbert No.
Puerco No, 18
Dahlonegah N
Magdalena No. 12.
Bernalillo No. 1.
Moccasin No. 10
Gallup-McKinley...
Powhattan No. 150__
Waubay
Jefferson County No. 508)
Edgar High School No. 4____.__._.
Tenkiller No. 66.....
Craig City- .-
Hardin.. ..
Elko County.__
Wolf No. 13____.__
Greasy School No.
Bell No. 33
Smee Independent No. 4.
Wellpinit No. 49
Harlem No, 12__

s e

North Dakota

South Dakota
Montana__.

- New Mexico
s gao

South Dakota__.
Oregon........-

Oklahoma

North Dakota.
Oklahoma. .

Todd Cnunty; Independent______
White River Indeg;.ndent No. 29_..
Mt. Adams No. 2

Wyoming_
Oklahoma.. .

Arizona__________

North Dakota____-
South Dakuta ==

2
SS
—ra

Py
88

Kodiac Island Borou
Nome-Beltz Regional_.
Grand View No. 34___

Pereasy
£3E28238

Page No. 8

New Town No.

mary Walker No.
ran

28
8

258

g

Spavinaw D-21
San Pssqélal Valley Unified_ _

Cottonwood D—4_
St. Ignatius__ .
Fillmore D-34

Curlew No. 50
Anadarko 1-17_
Stilwall 1-25

Hames Borough__

Baf River-Harris.
Mayetta-Hoyt No. 337__
Sisseton Independent. .
BafaEa Township.......
Gila Bend Elementary
West River No. 18___
Brimley 17-140._
Hammon Independen
Bayfield Junction No. 1.
Carnegie 1SD 33
Browler Junction No. 1_......
Port Anj eIeS.............. 4
Cusick No. 59_.
WelthlllNo | R
Wind River No.6________
Canton Public Scheols..
Round Valley Unified. .
Waolf Point No. 45_______
Grand Coulee Dam No. 301-
North Beach No. 64

Indian Camp D-23_ ___
uinault No. 97

nodl CanaI?Nu 404

Quillayute Valley No. 40
Lakeland Union High Sch
Carson City_._..________
Ronan__ L
Wilmot 1nd'epan{!ent
Summit No.

Winner Independ. No. 110__
Princeton Junction Unified_.
Tama Community_______
Park Rapids No. 309“ =
Toppenish_____
Bishop Elementary
Lyon County__
L'amse Township___.__.
Watonga Independent. .
Hot Springs No. 14)__
Valley Center Union____
Umatilla County Mo, 16R .
Wisconsin Dell Jr, No. 1
Pocatello No. 25.___
Mountain Empire Unified.
Nye County.

Brewster No. 11
Sunnyside No. 12__..
Bellingham . _.._.
Thurston No. 3..

Clark County

100, 764
33,110,714
386, 135
4,419, 200

&6
oo

Total__.

8

- North Dakota.
Washington___
Alaska. ..

Andes Central Independent No. 103..

Washington_. ...
Oklahoma.....

- Wisconsin_ ...
- Washington_______

Wyoming...
-. Dklahoma..
-. California...
. Montana...

Wasl:!inmn.

Cali lul nia.

Washington.
California_..
Nevada____
Michigan_
Oklahoma
Montana
California.
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RECOMMENDATIONS! DISCUSSION OF
ALTERNATIVES

Using data assembled, various alternatives
were evaluated in the search for procedures
or policies that would best set forth and
present for Congressional action, the prob-
lem of the construction needs surveved by
this study. These alternatives are listed and
discussed under numerical headings for the
purpose of identification only with no sig-
nificance to be placed upon the order of
presentation. Every method analyzed will be
ineffective if Federal funding iz inadequate;
however, at any given level of appropriation,
it is believed the comments pertain.

1. Continue the existing presentation of
public school construction needs to the De-
partment of HEW. under the present P.L,
81-815 authorizations and procedures.

This process would provide, in one re-
guest, all the public school construction es-
timates to meet Federal impacts as defined
in the law. Information gathered indicates
the authorization, generally, would cover the
needs involving Indian children recognizing
the Department of HE.W. is empowered to
meet special organizational, isolation, or fi-
nancial anomalies by variations from general
policy guidelines when deemed appropriate.
Objections to this procedure are that Indian
projects, under Section 14, have been as-
signed a lower priority compared with other
Federal impacts. The lack of funding has
prevented H.E.W. from making use of their
discretionary authorities to give Indian needs
under Section 14, special attention.

2. Rely, as in the past, on (a) Congres-
sional interest to provide additions to the
BIA budget, of construction projects advo-
cated by public school districts, and on, (b)
the insertion, by BIA in its annual budget, as
has been undertaken for Alaska, of projects
to be transferred to the publie schools upon
completion.

This process, in light of minimum PL.
81-815 funding and expenditure limitations,
has been effective in meeting Indian needs.
Objectlons to this process are that it frag-
ments the Government’'s evaluation of con-
struction ald to public schools; that it is
based more on expediency than reasoned
priority allocation to needs; that it deviates
from accepted Congressional legislative and
appropriative processes and 1s, therefore, sub-
ject to a parliamentary “point of order”.
The construction and immediate transfer
of BIA facilities fo public schools, as in
Alaska, although involving important and
pressing Indian education problems, might
be considered of questionable legislative au-
thority.

3. Seek legislation authorizing the inclu-
sion, in the BIA budget, of funds to construct
facilities for public schools educating Indian
children, said projects to be developed either
as financial grants to the public schools for
construction or by the erection of such facil-
ities by BIA construction procedures with
transfer of titles to the public schools im-
mediately upon buildling completion.

This process would consolidate all Federal
funding for Indian educational purposes un-
der one budget item and allow for thorough
Congressional evaluation and action. It
would permit the exercise of judgment in
selecting the means of construction to best
meet factors such as isolation, size of proj-
ect, land ownership, and BIA or local con-
struction capabilities. Objections to this
process are that it splinters Federal treat-
ment of publie school Impact situations; that
it injects public school needs into the BIA
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budget; that It requires some duplication
of evaluation effort with that used by HEW
for all other public school construction aid
projects under PL. 81-815; that the Indian
right to a free public school education could
be compromised by involving BIA in both
advocating Indian rights to schooling and In
providing school facilities; and that for the
last ten (10) years, budget allocations to
Indlan school construction have been only
50% of that needed if known Pederal school
needs are to be met in the next ten (10)
years.

4, Continue present P.L. 81-815 authoriza-
tions and procedures using the data con-
tained in this study to secure Administration
or Congressional committee support to in-
crease the present Informal allocation of
P.L. 81-815 funds so that Section 14 projects
could receive at least a 50% share of each
annual appropriation.

This process would retain the established,
and it is belleved, effective procedures of
H.E.W. in determining priorities, meeting ex-
ceptional situations, supervising design and
construction of public school projects and
would, according to the evaluations of this
report, more nearly comply with the National
policy toward our Indian citizens. It does not
require legislative action. It can be developed
by HEW. or through Congressional Com-
mittees on Edueation. This would retain Fed-
eral Assistance to public schools under one
appropriation authority; would avoid dupli-
cation of staff supervising the allocation of
funds, approval of projects and construction
of bulldings; and would utilize a process that
is widely known and understood by public
school administrators. It would centralize all
public school requests at one agency for a
more rational evaluation of priorities; would
permit executive decisions on budgetary al-
lowances for public school impacts; and
would permit the channelling of all con-
stituent requests to one Committee in each
branch of the Congress. Objections to this
procedure are that, while Indian program
priorities have received much publicity, they
have not been too vigorously supported under
Bection 14 of P.L. 81-815, Other schools and
Federal agencies, benefiting by the other sec-
tions of P.L. 81-815, relating principally to
non-Indians, will have to be convinced of
the Natlonal determination to implement
the stated policy for Indlans.

One other dimension to P.L. 81-815 route
for meeting all public school construction
ald needs related to Federal impacts, is the
fact that HEW. for P.L. 81-815 purposes
counts only children whose parents live or
work on Federal properties (as defined in
the law) while the BIA counts Indian chil-
dren who live “on or near” reservations for
program eligibility purposes. In application
of the “on or near” principle, the BIA, in
most state plans, counts all Indian children
residing in the districts encompassing reser-
vation tax-free lands for JOM Act program
purposes. The desirability of uniform eligibil-
ity requirements seems apparent. Whether or
not the P.L. 81-815 regulations could be
changed by administrative action to achieve
uniform eligibility requirements between
HEW. and the Interior Department is not
Enown.

5. Seek legislative authority for the BIA
to construct school facilities for elementary
public schools in the State of Alaska with-
out impairing the right of such schools to
seck funds under P.L. 81-815.

This process would provide for the partic~
ular problems associated with Alaska as a
new state; with the developing borough or-
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ganization of thelr public school districts;
with the problems of small schools in iso-
lated locations; and with the lack of local
construction capabiilty. It would assist the
State in its willingness to assume responsi-
bility for educating Native citizens and, as
a general rule, would involve relatively small
installations. Objections to this procedure
are the continued involvement of BIA in
public school construction; the fragmenta-
tion of presenting public school impact needs
to Congress; and the duplication of staf
effort.

BECOMMENDATIONS—A SUGGESTED POLICY

GUIDE

In fullest consideration of all factors com-
piled in this study that are inherent in the
development of broad national policy, it is
recommended;

1. That, the Bureau of Indian Affairs, in
its contact relationships with the higher
echelons of the Administration and the
Committees of Congress, recommend that
the present program under P. L. 815, as
amended, be continued as the most logical
way to meet the acute construction aid needs
of Indian and other Federally impacted pub~
lic school distriets with the important modi-
fication that the allocation of funds to Sec-
tion 14 be increased to 50% of all available
funds;

Discussion: This can be done by Admini-
strative or Committee action without =
change in the law.

2. That, the Bureau of Indian Affairs seek
legislative authority to construct elementary
school facilities for the public schools with
large Native Impacts in the State of Alaska
without impairment of the right of such
schools to seek funds under P, L. 815 as
amended.

Discussion: This would regularize a policy
the Bureau of Indian Affairs has been fol-
lowing for years; namely, of constructing
needed facilities in native villages and then
turning them over to the public schools for
operation.

3. That, the Bureau of Indian Affairs seek
broad legislative authority to provide grants
to Indian impacted public schools for the
construction of needed facilities in the event
that P. L. 815 is not funded to a suflicient
level to meet the acute backlog of needs
identified in this study.

Discussion: This would provide standby
authority to the BIA in recognition of the
dificulties there might be In securing in-
creased appropriations for the P. L. 815 pro-
gram, BIA construction ald authority could
be sought through changes in the Johnson-
O'Malley Act or by separate legislative au-
thority similar to that proposed by the Jack-
son Bill (S. 1017), 93rd Congress, on which
hearings are being held at the time of this
report. The amount of the grant to any in-
dividual district should be determined only
after a sound engineering survey of needs
and costs and after consideration of the ex-
tent that local potentially available resources
can be considered realistically in determin-
ing the local share of & total project. The
priority procedures suggested in this report
should assist in establishing order of con-
sideration of requests.,

It should be recognized that all plans
hinge upon increased appropriations for con-
struction aid purposes.

The National Indian Training and Re-
search Center has the supporting exhibits on
file of the basic survey data submitted by
public school district personnel.
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5 yr. growth land PP percent
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— S yr. growth land PP percent
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District

Percent —— Pie=——
Pe:nent

Current Indian Number

Nevada: .
et e e S B S R
Churchill County._
Clark County__
Elko County
Humboldt_

ineral County
Nye County...

New Mexico:
Bernalilo Mo, 1___________ D N
Central Consolidated
Dulce Independent No. 1__________
Gallup-McKinley No. 1__ 2
Magdaiena No, 12

AR i e

North Dakota:
Dunseith No.1.________
Eight Mile Scheol No.6__
New Town No. 1
St Johns No. 3..

i et e e TR e S n A

Oklahoma:
Anadarko 1-13___
Bell No, 33
Boone No. d-56_.
Canton_______
Carnegie 1SD-33__
Castie No. 19
Cottonwood D-4
Dahlonegah No. 29_______
Filmore D-34___________
Graham [-32
Grand View No. 34 __.____
Greasy No. 32
Hammon inu%_pendenl MNo. 66

Shady Glove No- oo
Smithville_

Spavinaw D-21_

Stillwell 1-25..

Stony Point..

Tenkiller No. 66_

Watonga Inde emlent
Wicklitfe D-3

Jeflerson City No. 509-)___
Umatilla County. ... ... ..

1 R S R e e

South Dakota:
Andes Central Independent No. 103 __._._.____. KEH
Todd County Independent KEH
Shannon City Independent No. 1.
Sisseton Independent No.
Smee Independent No, Re= L e
Summit Independent No. 19
Waubay Independent No. 184_
Wast River No. 18
White River Independent N
Wilmot Independent No. 2
Winner Independent No. 110

Total
Utah: San Juan. . oo ...

Washington:
Bellingham _____
Brewster
Cape Flattery No. 401________
et R 2 P

Marysville

Mary Walker

Mount Adams No. 209._
Nespelem No, 14_______
North Beach

L1320 D e P e

to State Estimated cost Less local
average

of facilities resources

4,000,000 $2,144, 451

225, 000 % 877,300

Computed
necd

$1, 855, 548
113, 500
]

0
0
6,400, 000
0
0

N swhom=ho

2 039 B it

1,133, 000 360, 000
2,080, 000 1,573,438
800, 000 600, 000
33,643, 091 532,377
501, 600 30, 000

8, 369, 048

773,000
506, 562
200, 000
33,110,714
471,600

AR T S

875, 000
750,000
114, 532
2,538,500 35, 568

35 061, 8?u

2,502, eaz

280

LNA

78
37
24
58

831,400 _

4278032 ...

130, 000 7,705
355, 000 17,615
40, 000

750, 000 459,194
800, 000 408, 482

3, SUB. 454

122, 295
377, 385
40

290, 806
391,510
12,652

38,433

5,255,361 ___

231, 400 0
600, 000 11, 800, 000

700, 000 913,642
1, 160, 000

725,000
4,500,000

1,500, 000
2,400, 000
35, 000

gu [ t-
=_QWhWOooD

=
oonNOoo

3 24!,3)9
231, 400
0

231,400

21, 439
lﬂ 7?5 IJ.»S

1 sm aou

1, 000, 000 2,443,809

!.,2!!0,0'""]

164, 000
0

610, (00
206, 867
0

0
99,952
1}

336, 000
1,114,138
0

0

182,593

0

0
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District

Enroliment

Curcent

Percent
Indian

5 yr growth
Percent

District  Valuation

land PP percent
Percent to State Estimated cost
Indian average of facilities

Less local
resources

Computed
need

Twholah No. 77

Wisconsin:
Bavfield Joint Mo 1. oo e
Bowler Joimt Mo 1________
Lakeland Union High School_ s
Wisconsin Dells Joint No. 1. ... .. .. KEH

- SRR L ST
Wyoming :
Arapaho No. 38
Fort Washakie No. 21.__.
Mill Creek El y No.
Wind River No.6_.____.

159

136 3!5!! OOD
50 150, O

1,175, D[!O

"800, 000

250, 000

$69, 051

$790, 949
1]

0

0

188, 852

837, 910
0, 9, 084, 000
2, 200, 000 7,751, 429

3,500,000 ___

100, 00D
325, 00D

3,693, 351

1 flot available.

Estimated cost

District of facilities

Less 14 local
resources

Need
(computed)

Estimated cost
of facilities

Alaska:
Craig City__
Haines Borough_ __

§2, 000, 000

Klawock City
Kodiack |sland Borough. .
Nenana City
Nome.....
**Nome- Beliz Regiow
Pelican_..
St. Marys
Wrangell.

$14, 353
?37. 107

12,500
ALY

2,337, 500

R L e e

Rijzona:

Alchesay H.5. Wo.2_ ______
Chinle No. 28__________
Ganado No. 19...

S22

Indian Oasis No. 40 . ..
Kayenta No. 27

Moccasin No. 10 . ...
Wonument Valley_ _ ...
Page No. 8

Parker No. 2?__.

Puerco No. 18_

Sacaton No. 18__

Sunnyside No. 12_.

Tuba City No. 15._____
Whiteriver Elem No. 20
Window Rock No. 8.

szssss
828888588

=]
=
]

Wi
T o 80
Lhw-—ds
P20
nm—§

o~
gmm

13 433, 5?2

1 s s s

California:
Bishop Elementary_______.___.____
Mountain Empure Unified _
Princeton Junction Unified...
Round Valley Unified ...
San Pasqual Valley
Valley Center Union. ...

Idaho: Pocatello No. 25 (total)__ .
Jowa:Tama. o
Kansas:

Mayatta- Hng‘t Ne, 337
!‘uwhuuon 0. 510

Total...

Michigan
B.alk River-Harris
Bara%a Tuwnsh:q
Brimley No. 17-140__
L'Anse Township..____

Less 14 local
resources

Need
(computed)

Hays and Lodge Pole.
Heart Butte ________

Lodge Grass. .. ..
Poplar.......

Pryor. .

Ronan

St. Ignacius._. =
Wolf Point_._____.__.

§74, 832
32,728
17, ‘mg

O s oo

Nebraska:
Santea No.C-5_____.___
Walthill___ .
Winnebago.

County_.__...
E!ko County_.
T 1o S e N
N{Dn County. ..
ineral County
WyeCosnty: . __.

1,072, 226
2, 193, 250
50,743, 020
3, 731, 560
1,477,786
2,874, 592

750,000
1,438, 650

1,124, 15?

2,927,774
2,308, ?ﬁg

0
0
9,278,591
0
0

TR e

14,509,115

New Mexico:
Bernalillo No. 1
Central Consolidated___
Dulce Independent No.
Gallup-McKinley No. 1
Magdalena No. 12

953, 000
1,293, 281
500, 000
33, 376, 902
485, 600

36,609, 783

Hnrlh Dakota: N

P P S e N S

Minneso
Nett Laha No. 707
Park Rapids No. 309

Red Lake No. 38__ 1, 000, 000

e i 5_ 662, 936

1
Egm Wile School No e
New TownMo. 1 ...
SL¥hmsMo. 3 _ ...

B9, 032
2,520,716

ORI o e s st

4,278,032 e

4,039, 248

Oklshoma:
Anadarko 1-13 130, 000
Bell No. 33___ 355, 000
40, 000
750, 000

Castle No. 19_
Cottonwood D-4

126, 147
345, 192

20, 020
520, 403
535, 759




November 14, 1973

CONGRESSIONAL RECORD — SENATE

Estimated cost

District of facilities

Less 14 local

resoutces District

Need
(computed)
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Need

Less 14 local
(computed)

resources

Estimated cost
of facilities

Oklahoma—Continued
Dahlonegah No. 29
Fillmore D-34_
Graham [-32._
Grand View No. 34.
Greasy No. 32
Harmon Independent No. 66._
Hulbest No. 17_
Indiahoma No. 2
Indian Camp D-23_
Justice D-54
Kansas 1-3._.

Oaks Mission_._.
Pleasant Grove |-5.
Ryal D-3_

Rocky Mountain D-24.
Salina 1-16_______
Shady Grove No. 26
Smithville_

Spavinaw D-21
Shiftwell 1-25_.

Oregon:
Jefferson City No. 509-)____ ___._
Umatilla County______ . ___..___...

S e e — |

South Dakota:

Andes Ceatral Independent No. 103 700, 000
Todd County Independent 1, 160, 000
Shannon City Independent Ne. 1..._. 725, 000

Sisseton Independent No. } 4,500,
gmu In;iegendegl ':oris'l'!i"""m 3;;&93

ummit Independent No.

A 5,075, 000
300, 00D
1, 500, 060

Waubay Independent No. 184________
West River No. 18 __
White River Independent No. 29.

B3LADD

Wilmot independent No. 2

SNzFL
mgm
w t
~ ~n

g

Utah: San Juan (lotal).

Washington:
Bellingham_ ... ...

P
2.
-

8388-8.0

rn
aei., &

Hood Canal_

Inchetium N
Marysville_.

Mary Walker.

Mount Adams No. 209__
Nespelem No. 14___
North Beach

88a8y

willayute Va!ley
ahofah Neo. 77_.
Thurston. __
To?nenish

Wellpinit No. 49,

oL REN B2
-
w
oy

BEARSRE

65,712
4, li-i 152

(]
~

|
1

oot . .1

Wisconsin:
Bayfield Jt. No. 1
Bowler Jt. No.
Laketand Union H
Wisconsin Dells Jt. No. 1.

0 231, 400
5, 900, 000 ]

231, 400

456, 821 243,179
649, 114 5, 108, 860
309, 850 , 150
584, 140 3,915, 860
39,8534 30? 416

\ 8, 157
327, S00 4, N? 100
745, 833

507, 269 992, ?31

Wyoming:
Arspaho No. 38_____
Forl Washale No. 21______
Mill Creek Elem. No. 14____
Wind River No. 6..____.

§ L TR ey e
Grand total

Winner lndependent No. 110_________ 35, 000

$2, 400, 000 $340, 000 $2, 060, 000
6,776 28,

17, 886, 677
2,095, 000

1505000 e
3 000 000 90& 0[!0

4,537, 500

2,875, 000 0
7 457, 000

253 4?3
?.19 426
'.l' UIS 568

250,000 30,574

20,827,000 - ...,

100, 000
700, 000
500, 000
2,200, 000

5000000 - . ...

50, 724 43, 275
418, 955 281, 045
4, 542, 000 0
3,875,715 0

33[! 32!

10, 0[‘0
139 198

100, 000

325, 000
e 355, 000 1, 000
Al 500, 000 533,393

l P R e

190,764, 745

COMPUTED NEEDS OF STATES BY IMPACT

State

Heavy

Minor Unusual State

Major

1E1 S R ———
Arizona.

California.

Idaho_.

caﬁgﬂ coca =§§

1,925, 000
y 0

0
0
0

New Mexico
North Dakola
Oklahoma

$1, 108, 557
2 34

" 141, 247
1, 496, 060
0

860, 000
489, 034

0
1, 362, 227

0

0 ¥8, 369, 048

COQOQOOOoOOO

1 e St

335 061, 876
3, 348 932

0
934, 135 §1, 296, 886

“231, 400
734, 903 1, 802, ?6; 4,419, zcg
2,193, 891 1, 316, 867 182, 593
0 0 0
439, 605 0 0 0

128,573,319 12, 785, 076 12, 970, 841

WryoaarNc INpiaN HicH ScHoOOL,
Ethete, Wyoming, January 18, 1973.
NaTIONAL INDIAN TRAINING AND RESEARCH
CENTER,
Tempe, Ariz.,
Attention: Francis McKinley, Executive Di-
rector
Enclosed are estimates for our building
needs. We are not a public school yet, but we
are Involved in redistricting Fremont County,
Wyoming, under the State law.

The State committee have recommended
that the Reservation have a district end we
hope to start operating a Public High School
within the next 4-5 years.

We are operating a high school funded by
the Bureau of Indian Affairs on year to year
basis, until a public high school can be
created.

We have some buildings now, but are not
adequate for us to gain accreditation and
are still working for more facilities so we can
offer our Indian Students Facilities needed

PERTINENT DATA CONCERNING LATE REPORTING DISTRICTS

to fulfull their educational needs to live in
the modern society.
Sincerely,
Ar REpMAN, Project Director.

Enclosures.

Table on the Wyoming Indian high school
(Ethete, Wy.) Current enrollment data: 86
(1009, Indian) :

Total cost estimate
Less avallable resources.
Total computed need____

$1, 075, 000
0
1,075, 000

District

Enrollment

El:l-'l'-l'mﬂ (percent Indian)

Estimated

Available
resources

Computed

costs need

Minnesota:
Independence No. 115

Independence No. 576.
Red Lake!..._
Hew Mexico:
Espanola No. 45__
Grants No. 3_____
Loz Lumas No. 1.
Ruidosa___.

2

2,
1,

51,
FA

$53, 421 $1, 218,579
1, 08D, 000

4,087, 936

1,222, 000
1, 825, 000
0, 000

272,000
00, CO0

072, 000
100, 000
750, 000

2,500, 000 3, DOO‘ mo

Upgraded original need estimated.

11,

994, 000 12 933 515
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Plus total
needs of 7
late reporting

162 districts districts

$237, 963,723
163, 948, 044
190, 764, 745

$254, 045, 659
276, 882, 559
296, 401, 892

Cost—estimate

Computed need (less available
s e ) RGN

Computed need (less 15 avail-
able resources)

Note: The survey data of the 6 late reporting districts and the
1 district upgrading its original need estimate affect the total
construction aid needs as shown in the table.

DISTRICTS IN STATES REPORTING NO CONSTRUCTION AID
NEEDED

Needs met

Needs met by prior
by local  Public Law
taxpayers 815 grants

Number
of State
districts
reporting

8
12

Michigan . .
Minnesota.

3 LD 3 L1 08 ek L) et 3 L) bt ot PRI ETY

Oklahoma....
South Dakota..
Washington.
Wisconsin_...
Wyoming. ..

5 L 00 e 3 et et L a0 e et o3 0 D 0

—
et o3 bt L e B e DD D S RIPI LN

Totall - —o oo

'guw—
| &8

NATIONAL INDIAN TRAINING AND
RESEARCH CENTER,
Temple, Ariz., February 28, 1973.

DEAR SUPERINTENDENT OF ScHooLs: The
U.8. Congress, through the Bureau of Indian
Affairs, has authorized a survey of the con-
struction needs of public schools enrolling
Indian children and which are eligible for
certain Federal funding. We are pleased to
advise you of our being chosen to make this
survey,

Our survey design is developed primarily to
present your needs and your recommenda-
tions in a comprehensive report along with
other school superintendents in the 23-state
area. If you have or expect to have (within
5 years), construction aid needs related to
the education of Indian children, please com-
plete the brief questionnaire schedules in the
attached forms. If no construction aids are
anticipated (within 5 years) in your district,
we would appreciate very much your com-
pleting the last page of this questionnaire.

Please complete at your earliest conven-
fence and return to your State Department
of Education unless otherwise instructed by
personnel from that office. Hopefully, we can
receive your report of needs by April 1, 1973.

If the terminology used in these forms is
different from that used in your state, please
adapt our form to conform to your state
terminology. We are thinking particularly
of ADA vs. ADM or ANB, assessed valuation
vs. taxable valuation in some states.

Please feel free to call us about any ques-
tions you may have concerning the survey.
To better serve your interest, we solicit your
timely assistance and cooperation.

Sincerely yours,
Francis McEINLEY, Executive Director.

Enclosures.

ConNsTRUCTION Am Survey OF PuUBLIC
ScHOoOLS ENROLLING INDIAN CHILDREN

Basic Data Schedule:

State:

School District:
number) :

Mailing Address:

Telephone Number:

(Give legal name &

Grades taught. (circle) K 1 23 4586 7
89101112,

Enrollment, current year (1972-73) :

Total (all students) .

Total (JOM Indians).

Percent Indian.

(Use total district enrollment. If unusuat
Indian impacts exist in certain attendance
units of district explain on back of page).

Enrollment, projected for year 1977-78:

Total (all students).

Total (JOM Indians).

Percent Indian.

{Based on growth pattern or other known
factors. If other factors explain on back of
page).

Ability to finance needed construction:

Land area size of district (acres or sq.
miles).

Indian-owned non-taxable land in district
(acres or sq. miles) .

Percent Indian land in district.

Total amount of assessed valuation in
district.

Assessed valuation per child in ADA or
ADM.

State average assessed valuation per child
(ADA or ADM).

Percent above or below State average.

(For valuation data use prior year pub-
lished data for similar type districts. If in-
formation not available, leave blank for
State personnel to complete).

Bonding Capacity:

Amount allowed by State law (actual and
1 yr. anticipated).

Present bonded indebtedness (actual and
1 yr. anticipated).

Unused bonding capacity (actual and 1 yr.
anticipated).

Does the State have a construction aid
program? Yes; No.

If yes, what is expected for your district?

Effort to finance education:

Total district levy last year (1971-T72)
(mills or amount per $100 valuation).

Total levy current year (1972-73) (mills
or amount per $100 valuation).

Name and Title of Person Completing
Forms:

Name:

Title:

Date:

ConstrUcCTION AIp NEEDS

Several construction units may be included
in a single project. Use an additional page for
each separate project.

Project: (Briefly describe each construction
unit needed in Project).

Type of construction: (Check all that ap-
ply).

New facility.

Expansion of existing facility.

Remodeling.

Other (Specify):

When needed:

Now?

Within years?

Funding Requirement: $———.

Amounts available:

By cash on hand $———.

Bonds (authorized, not sold) $——.

Unused bonding capacity §——.

Other (list) ——-.

Total available $§———.

Justification of Construction Aid
(See Note below).

To house expanded enrollment.

To replace temporary buildings,

To meet health and safety standards.

To develop housing for new and innovative
programs.

Will enable District to enroll
dren now in Federal boarding schools.

Other (specify):

Note: If you already have a brochure of a
plan that portrays your construction needs,
we would greatly appreciate a copy.

Comments on Justification:

Needs

chil-

November 14, 1973

Note: To assist us in the development of
priority tables, it is necessary to complete
the following:

Total estimated membership of all children
(as of end of increase perlod—1877-78) :

(Less) Total normal capacity (of usable or
avallable school facilities) :

Total number of unhoused children:

FunDIiNG POSSIBILITIES AND RECOMMENDATIONS
If PL 815, as presently operated, was ade-
quately funded, do you believe your needed
funds could be secured under this Federal

Ald program? Yes; No.

Comment:

If PL 815 was amended or altered, do you
believe your construction aid need could be
then met under PL 815?

Yes—How Amended:

No—Why not:

In addition to PL 815, some school dis-
tricts, on occasion, have had their critical
needs met by special requests to the Congress
for inclusion of construction funds in the
regular BIA budget. In other instances im-
pact needs have been met by transfer of
surplus BIA facilities to the school district
under JOM Act authorities. In your opinion,
do these latter methods (or a combination
with PL 815) provide a better means of meet-
ing your requirements?

Comment:

Or is there some new approach through
new Federal legislation that you would rec-
ommend to meet justifiable Indian impact
requirements.

Comment:

{If more space is needed, use back of page.)

se—

To Be ComPLETED ONLY BY THOSE SCHOOLS
Nor Neepinc FEDERAL CONSTRUCTION AID
The school construction needs in our dis-

trict have been met by: (Check all that

apply)

Local taxpayers through bonding programs.

State construction aid.

Prior PL 815 grants.

The B.JI.A, through transfer of surplus
buildings; through construction grants des-
ignated by the Congress,

Other (specify) :

CONSTRUCTION AID SURVEY OF PUBLIC SCHOOLS ENROLL-
ING INDIAN CHILDREN

Supplemental basic data schedule (from State educati
School district (name and number)

ENROLLMENT DATA (FOR PAST 5 YEARS)

records)

Growth
rate
(percent)

Total
(all)

JoM
Indians

Percent

School year Indians

EFFORT TO FINANCE EDUCATION (USE STATE AVERAGE FOR
SIMILAR TYPE DISTRICTS)

Above or
below State
average

State

School year Tota levy average

1967-68._
1968-69.

Comments by State personnel (especially comments that

would assist us in assigning priorities)

Person completing questionnaire:
(Name)
(Q [ ) R
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CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER (Mr,
HucnaEes) . Is there further morning busi-
ness? If not, morning business is con-
cluded.

QUORUM CALL

Mr. PASTORE. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The second assistant legislative clerk
proceeded to call the roll.

Mr. PASTORE. Mr. President, I ask
unanimous consent that the order for
the guorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

STATE, JUSTICE, COMMERCE, THE
JUDICIARY, AND RELATED AGEN-
CIES APPROPRIATIONS, 1974—
CONFERENCE REPORT

Mr. PASTORE. Mr. President, while I
am waiting for our counterpart on the
Subcommittee on Appropriations for the
Departments of State, Justice, Com-
merce, and the judiciary, I think that we
can indulge in some preliminaries which
I think will be agreed to by the other
side without any objection.

Therefore at this time, Mr. President,
I submit a report of the committee of
econference on H.R. 8916, and ask for its
immediate consideration.

The PRESIDING OFFICER (Mr.
HucHEs). The report will be stated by
title.

The legislative clerk read as follows:

The committee of conference on the dis-
agreeing votes of the two Houses on the
amendments of the Senate to the bill (HR.
8916) making appropriations for the Depart-
ments of State, Justice, and Commerce, the
Judieciary, and related agencies, for the fiscal
year ending June 30, 1974, having met, after
full and free conference, have agreed to rec-
ommend and do recommend to their respec-
tive Houses this report, signed by all the
conferees.,

The PRESIDING OFFICER. Is there
objection to the consideration of the
conference report?

There being no objection, the Senate
proceeded to consider the report.

(The conference report is printed in
House proceedings of the CONGRESSIONAL
Recorp of November 8, 1973, at page
H9720.)

Mr. PASTORE. Mr. President, I would
like to point out briefly the major
changes from the Senate-passed bill, but
before doing so, I ask unanimous con-
sent that a tabulation of the fiscal year
1973 appropriations and the House, Sen-
ate, and conference committee allow-
ances for fiscal year 1974 be printed in
the Recorp at the conclusion of my re-
marks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. PASTORE. Mr. President, the act
making appropriations for the Depart-
ments of State, Justice, Commerce, the
judiciary, and related agencies, as it
passed the Senate, provided a total of

$4,459,478,250 in new obligational au-
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thority, which sum was a reduction of
$63,422,750 below the revised budget esti-
mates.

The conference committee’s recom-
mendation provides a total of $4,466,-
012,000 in new obligational authority.
This is an increase of $6,533,750 to the
Senate allowance and is $313,066,000
over the House allowance. The confer-
enece total represents a reduction—and
this is important, Mr. President—of $56,-
889,000 under the revised budget esti-
mates totalling $4,522,901,000, which sum
included $267,821,000 in budget amend-
ments which came directly to the Sen-
ate and were not considered by the
House.

Mr. President, I would like to now
briefly point out the major changes from
the Senate-passed bill.

DEPARTMENT OF STATE

For the Department of State, the con-
ferees agreed on a total of $618,599,000,
which amount is $12,076,250 above the
Senate bill, $22,988,000 above the House
allowance, and $14,491,000 below the
budget. The Senate considered $24,000,-
000 in budget amendments not presented
to the House.

For salaries and expenses, the confer-
ees recommend $302,800,000, which sum
is the Senate allowance and is $1,597,000
below the budget estimate, but is $20,-
300,000 above the House. Of the fotal
approved, $19,700,000 was contained in
budget amendments not considered by
the House to combat terrorist activities
against American personnel abroad. In-
creases for the same purposes were also
approved in the appropriation accounts
for aequisition, operations, and mainte-
nance of buildings abroad—foreign cur-
rency account, $100,000 and missions to
international organizations, $200,000.
This $300,000 was also contained in
budget amendments not considered by
the House.

For contributions to international or-
ganizations, the conference committee
recommends $200,000,000, which sum is
$14,642,250 above the Senate bill and is
a reduction of $2,287,000 below the budg-
et estimate and House allowance. The
reduction is to be applied fo the U.S.
contribution to the Intermational Labor
Organization.

For international conferences and con-
tingencies, the recommendation totals
$4,500,000, which sum is $300,000 below
the Senate allowance, is $686,000 below
the budget estimate, and is the House
allowance.

For the mutual educational and cul-
tural exchange activities, the committee
of the conference recommends $49,800,-
000 which is $2,000,000 below the Senate
bill, $2,000,000 above the House allow-
ance, and $4,250,000 below the budget
estimate.

For the Center for Cultural and Tech-
nical Interchange, the conferees recom-
mend $6,700,000, which sum is $160,000
below the Senate allowance and budget
estimate, and is $200,000 above the House
allowance.

The conferees agreed to delete, without
prejudice, Senate amendment No. 15 ex-
pressing the sense of the Senate with
regard to the treatment of minorities in
the Soviet Union.
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DEPARTMENT OF JUSTICE

For the Department of Justice, the
committee on the conference agreed to a
total of $1,842,262,000, which amount is
$2,000,000 below the Senate bill, $18,-
562,000 below the revised budget esti-
mate, and $34,150,000 above the House
allowance. With regard to the Senate
increase over the House, $24,475,000 was
contained in budget amendments sub-
mitted directly to the Senate and not
considered by the House.

The committee on the conference ap-
proved the funding for the new Drug
Enforcement Administration and a new
Narcotics Division as requested in the
budget amendments and approved by the
Senate.

For the Antitrust Division, the con-
ferees recommend $13,019,000, the budget
estimate and House allowance, and $1,-
000,000 below the Senate allowance,

For the Community Relations Service,
the committee of conference recommends
$2,818,000, the budget estimate and House
allowance of $1,000,000 below the Senate
allowance.

With regard to the Federal Bureau of
Investigation, the conferees agreed to
delete the language added by the Sen-
ate—amendment No. 21—regarding the
exchange of identification records with
officials of the federally chartered or in-
sured banking institutions and officials of
State and local governments for purposes
of employment and licensing, where
State law so requires.

The House conferees took the position
that with the exception of the proviso
governing the exchange of arrest rec-
ords, to whieh they would not agree, the
balance of the Senate language as con-
tained in the fiseal 1973 Appropriation
Act (Public Law 92-544) was permanent
legislation. The conferees understand
that this matter is before the Judiciary
Committees of the House and Senate and
urge expeditious consideration thereof.

For the Law Enforcement Assistance
Administration, the committee of confer-
ence recommends a total of $870,675,000,
the Senate allowance, an increase of
$4,675,000 in the House allowance and
$15,449,000 below the budget estimate.

Under general provisions, Department
of Justice, the conferees agreed to delete
a proviso—amendment No. 26—added by
the Senate with regard to the anual re-
imbursement to the Treasury from funds
available to the District of Columbia to
cover a portion-of the cost of U.S. attor-
neys and U.S. marshals performing serv-
ices for the District.

DEPARTMENT OF COMMERCE

For the Department of Commerce, the
committee of the conference recom-
mends a total of $1,223,578,000, which
amount is $4,274,000 below the Senate
bill, $12,586,000 above the revised budget
estimate, and $261,774,000 ahove the
House allowance, With regard to the Sen-
ate increase over the House allowance,
$217,446,000 in budget amendments were
submitted to the Senate and not consid-
ered by the House.

For the programs of the Economic De-
velopment Administration, the commit-
tee of the conference recommends $203,-
000,000, the total of the Senate allow-
ance and budget amendments, submitted
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to the Senate and not considered by the
House. Also approved was the Senate
proviso prohibiting the phaseout or dis-
continuance of EDA programs, includ-
ing the regional action planning com-
missions.

For the regional action planning
commissions, the conferees recommend
$42,000,000, the sum contained in the
Senate-passed bill. This item was not
considered by the House.

For the Social and Economic Statistics
Administration, the committee of con-
ference recommends $17,800,000, which
is the amount contained in the Senate
bill, is an increase of $3,000,000 over the
House allowance, and is a reduction of
$9,340,000 in the revised budget estimate,
The Senate increase provides $1,800,000
for a survey of the population requested
by the Treasury Department in connec-
tion with the distribution of general re-
venue sharing and $1,200,000 in new
obligational authority to initiate a census
of agriculture.

For the Domestic and International
Business Administration, the conference
recommends $49,000,000, the Senate al-
lowance, which is $848,000 under the
budget estimate and $500,000 over the
House.

For the National Oceanic and Atmos-
pheric Administration, the committee of
conference agreed on a total of $353,642,-
000 for this agency, or a reduction of
$4,274,000 in the Senate bill of $357,916,-
000. The conference agreement is distrib-
uted as follows:
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First, For operations, research, and
facilities, $341,642,000, an increase over
the House allowance of $1,274,000.

Second. For coastal zone management,
the recommendation is $12,000,000, a re-
duction of $3,000,000 below the Senate
recommendation of $15,000,000. The
House did not consider this item.

THE JUDICIARY

For representation by court-appointed
counsel and operation of defender or-
ganizations, the conferees recommend a
total of $16,500,000, which sum is $1,000,-
000 below the Senate bill and $1,000,000
above the House allowance,

For court-appointed counsel in fthe
District of Columbia, the conferees rec-
ommend $1,000,000, a reduction of $1,-
000,000 below the Senate amendment and
an increase in the same amount over the
House. The conferees agreed that fur-
ther funding for this activity will be
chargeable to the District of Columbia.

RELATED AGENCIES

For the Arms Control and Disarma-
ment Agency, the conferees recommend
$7,735,000, a decrease of $200,000 in the
Senate bill, an increase of $800,000 over
the House, and which sum is the budget
estimate. The $800,000 was contained in
a budget amendment not considered by
the House.

For the Commission on Civil Rights,
the conferees recommend a total of $5,-
700,000, a reduction of $114,000 below the
Senate allowance, $134,000 above the
House allowance, and $114,000 below the
budget estimate.
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For the Commission on the Organiza-
tion of the Government for the Conduct
of Foreign Policy, the committee of con-
ference recommends $1,050,000, which
sum is $50,000 below the Senate allow-
ance and was contained in a budget
amendment of $1,100,000 not considered
by the House. In addition, the conferees
approved the Senate language to con-
tinue this appropriation available until
June 30, 1975.

For the Equal Employment Opportu-
nity Commission, the conferees recom-
mend $43,000,000. This sum is a reduc-
tion of $3,934,000 in the Senate allow-
ance, is $3,000,000 over the House allow-
ance, and is $3,934,000 below the budget
estimate. The conferees approved a limi-
tation of $1,700.000 that can be used to
contract with State and local agencies.

For the Marine Mammal Commission,
the committee of conference recom-
mends a total of $412,000, which sum is
$413,000 below the Senate allowance and
budget estimate and is the House allow-
ance.

For the Tariff Commission, the con-
ferees recommend a total of $7,100,000,
which sum is $200,000 below the Senate
allowance, $100,000 above the House al-
lowance, and $200,000 below the budget
estimate.

For the U.S. Information Agency, the
conferees recommend a total of $207,-
414 000 which sum is $6,714,500 above
the Senate allowance, is $12,008,000 be-
low the House allowance, and is $24,-
440,000 below the budget estimate.

COMPARATIVE STATEMENT OF NEW BUDGET (OBLIGATIONAL) AUTHORITY FOR 1973 AND BUDGET ESTIMATES AND AMOUNTS RECOMMENDED IN THE BILL FOR 1974

TITLE |—DEPARTMENT OF STATE

[Mote: All amounts are in the form of “appropriations’’ unless otherwise indicated]

m

Mew budget
(obligational)
authorit

Budget estsmates
of new
(obligational)

New bud g'al
(obligational)
suthonty

New budget
(obligational)
authnnty

fiscal year 197,
(enacted to date) !

@

Administration of Foreign Affairs:
Salaries and expenses
Represenlallon allowances

qui on, and
A ition,

Idings abroad. .
at i buildi abrﬁad (spscral foreign currency

Ernefgsncias in the diplomatic and consular service__
Payment to Foreign Service retirement and dlsahllity fund._.

Tolal, administration of foreign affairs
International Organizations and Conferences:

Contributions to international orgamzahans £
Missions to int

$269, 168, 500
993, 000
30, 000, 000

fiscal year 1974
&) )] (5)

$304, 397, 000
1, 263, 000
23, 169, 000

5, 498, 000
2, 100, 000
2,972,000

rec rec
in House bill in Senate bill  Conference action

$282, 500, 000 $302,
1, 125, 000 1,2
21,173,000 21,

5, 038, 000
2,100, 000
2,972, 000

800 000
53, 000
173, 000

5, 138, 000
2,100, 000
2,972, 000

3[2 989 ErEID

185, 357, 750
242 400

International conf : al"rl’d Fd
International trade negotiations.._..._....

Tolal, international organizations and conferences

1||ternal|unal (‘.omlmssmns
y and Walw C issi
s;tarles and equnses
Construction_. =
American i i
International I:sherles cornrmssmns i

Total, international commissions

Educational Exchange:
Mutual educational and cultural exchange activities..

Center for cultural and technical interchange between East and West ...

Total, educational exchange.

Other: Payment to International Center. .. ... ..o ooooioeiceeceea e cneanns

Total, Blle |, Dapartmen of SR _ o o oo iree e mrn . A S

Footnotes at end of table.

339 399, 000

202, 287, 000
5, 734, 000

5, 186, 000
1,743,000

314, 908 000 335, 445, 000 335, 383, 000

202, 287,000
5, 525, 000
4, 500,000
1, 500, 000

185, 357, 750
5,725, 000
4, 800, 000
1,743, 000

200, 000, 000
5, 725, 000
4,500, 000
1,700, 000

214, 950, 000

213, 812 DDD

211,925,000

l.lmled States and Mexico:

4,210, 000
20, 246, 000
748, 000
3,292, 000

4,284,000
6, 800, 000

990, 000
3,517, 000

19? 625 TSEI

4,284,000

15,591,000

12,551, 000 12,551,000

A5, 250, 000
6, 200, 000

47, 800, 000
6, 500, 000

51, 800, 000
6, 860, 000

51, 450, w0

60 910 000
2 ZIJIJ 000

Evl 'SIJD 000 _ 56..500, 1 4
'2 200, uun’

587, 185, 650

2633, 050, 00

595,571,000 618, 559, 000
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COMPARATIVE STATEMENT OF NEW BUDGET (OBLIGATIONAL) AUTHORITY FOR 1973 AND BUDGET ESTIMATES AND AMOUNTS RECOMMENDED IN THE BILL FOR 1874—Continued
TITLE II—DEPARTMENT OF JUSTICE

[Note: All amounts are in the form of “appropriations’ unless otherwise indicated]

Hem

1

Legal Activities and General Administration:
Salaries and expenses, general administration
Salaries and expenses, %ene:ai legal activities.
Salaries and expenses, Antitrust Division
Salaries and expenses, US attorneys and marshals.
Fees and expenses of witnesses__
Salaries and expenses, Commumiy Relations Service.
Tolal, legal activities and general administration________.____________

Federal Bureau of lnvestigation: Salaries and expenses

Immigration and Naturalization Service: Salaries and expenses
Federal Prison System: .

Salaries and expenses, Bureau of Prisons

Buildings and facilities.

Support of U.S. prisoners

Total, Federal prison system. .. .. oo

Law Enforcement Assistance Administration: Salaries and expenses.._....._...
Drug Enforcement Administration: Salaries and expenses =
Bureau of Narcotics and Dangerous Drugs: Salaries and expenses.____.

Total, title 11, Department of Justice___________________

New budget
(obligational)
authority

fiscal year 1973
(enacted to date)!

@

$14, 200, 000
46, 800, 000

Burigﬁl estimales
_of new
(ebligational)
authority

fiscal year 1974

)

316, an?,UfJil
50, 253, 000
13 9, 000
99, 573 000
13, 000, 000

2, 818, 000
195, 045, 000

New budget
(obligational)
authority
recommended
in House bill

1)

$13, 100, 600
47, 200, 000
13, 019, 000
99, 300, 000
12, 500, 000

2, 818, 000
193, 937, 000

New budget
(obligational)
authority
recommended
in Senate hill

(5)

$15, 834, 000
50, 111, 000
14, 019, 000
99, 300, 000
12, 500, 000

3, 818, D00
195, 582, 000

118, 317, 000
42, 616, 000
19, 500, 000

1su m 000 '

841,397, 000
iy 7 653, 000
1,778, 078, 000

366, 506, 000
139 698, non 3

129, 021, 000
14, 800, 000
22, 400, 000
]65 ??! OD[I
335 12‘1 000
107, 230,000 ___.

31, 860, 824, 000

TITLE 11I—DEPARTMENT OF COMMERCE

General Administration:
Salaries and expenses
Administration of economic develop
Special foreign currency program...........

Total, General Administration

Social and Economic Statistics Administration:
Salaries and expenses.
Periodic censuses and programs. .

Total, Social and Economic Statistics Administration

Economic Development Administration:
Development facilities
Industual development loans and guarantees.
P tec e, and research__
Opetatluns and administration

Total, Economic Development Administration

Reional Action Planning C

4 1B

and Inter
Salaries and expenses. .
Participation in U.5. exposumns

Total, Domestic and International Business Administration
Foreign Direct Investment Regulation: Salaries and expenses

Minority Business Emterprise: Minority business development
1.5, Travel Service: Salaries and expenses

Matlonal Oceanic and Atmospheric Administration:
Operations, research and facilities_
Coastal zone management_____
Administration of Pribilof Islands__
Fishermen's Guaranty Fund

Total, National Oceanic and Atmospheric Administration
Science and Technology: Scientific and technical research and services

Maritime Administration:
Ship construction_ . ... ____
Op erating-differential subsidies (appropnallon to ilqu:date mntlar.t authunty)_
Research and development. .
Operations and training. - .. oo ococaonancs

Total, Maritime Administration ... .. oo e

Total, title M1, Department of Commerce. ... oo ccmmccrcccccneans

1 Ey S e o

18, 000, 000
21,000, 000
2,940, 000

34, 205, 000
14, 579, 500

48, ?84._500

220, 000, 000
50, 000, UUO
31, 468, 000
24, 263, 000

3?5 ?31 000
A, 5?2 000

47,088, 900
11, 500, 000

3l ,-9-1-0. 000

38, 800, 000
27, 140, 000

65,940,000

366, 506, 000
139, 698, 000
128, 271, 000

14, 800, 000

21, 500, 000
164, 571, 000
866, 000, 000

77, 400, 000

1, 808, 112, 000

$8, 000, 000

2,940,000
10, 940, 000

38, 300, 000
14, 800, 000

53, 100, 000

159,000,000 _______________
5,000,000 .......__..

20, 000, 000 _

184,000,000 ____.
20,000,000 ___

49, 848,000

48, 500, 000

128, 271, 000
14, 800, 000
21, 500, 000

164, 571, 000
870, 675, 000
107, 230, 000

. B44, 262, 000

$8, 000, 000
19, 000, 000
2,940, 000

29940000

38, 300, 000
17, 800, 0O

56, 100, 000

159, 000, 000
5, 000, 000
20, 000, 000

42,000, 000

3&5 SDE 000
13, 598 000

49, 000, 000

Conference action

(6)

$15, 834, 000
90, 111, 000
13, 019, 000
99, 300, 000
12, 500, 00D

2,818, 000

193, 582, 000

3$b SGE 000
139. 698, 000

128, 271, 000
14, 800, 000
21, 500, 000

164, 571, 000

870, 675, 000

107, 230, 000

, 842, 262, 000

$8, 000, 000
19, 000, 000
2,940, 000
?9. 940, 600
38, 300, 000
17, 800, 000
56, 100, 000
159, 000, 000
5, 000, 0OD
20, 000, 000
184, 000, 000
42, 0600, 000

49,000, 000

58533900

2,600, 000

63,834,000
3,000, 000

385, 430, 457
3,232,000
61, 000

_éss_?zs_ 6
e 15, 042, 100

455, 000, 000
(232, :Juon ,000)

Z'H 534, !JGD

49,848, 000
2,60 son ono *

35.23[.000
9,279, 000

343, 089, 000
5

35! 263 UDU

275, 000, 000
(221, 515, 000)

35, 027, 000

130, 354 00

48, 500, 000

2,600,000

35, 731, 000
9, 000, 000

340, 368, 000

123 86-1 000

275, 000, 000

(221 515, 000)
, 000,

35, 027, 000

49, 000, 000

2,600,000

35,231, DO{l
3,000,0

342, 816, 000
15, 000, 000
3, 113, 000
61, 000

361,090,000

. 129,864,000

275, 000, 000

(221, 515, 000)
0, 00

35, 027, 000

43, 000, 00D
2, 600, 000
35,231, 000
9, 000, 000

341, 642, 000
12, 000, 060
3,113, 000
61, 000

356, 816, (00
129, 864, 00
275, 000, 000
(221, 515, 000

35, 027, 000

518, 534,000

330, 027, 000

329, 027, 000

1 612,074,500

4 1,210,992, 000

96]. 504 04}0

329, 027, 000

1,227, 852, 000

328, 027, 000

~ 1,223,578, 000
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TITLE {V—THE JUDICIARY

New budget Budge! estimates New budget New budget
(obligational) new bligational) bligational
authorit (obligational) authority authority

fiscal year 19 thority rec ded rec ded
(enacted to date)t fiscal year 1974 in House bill in Senate bill  Conference action

(5} (&) ©) (&)

Supreme Court of the United States:
i ; " 53, 964, 000 $3, 964, 000 $3, 964, 0CO
Printing end binding Supreme Court reports § 5 15, 00D 515, 000
Miscellaneous expenses 3 , 00 X 560, 000
Automaohbile for the Chief Justice. 5 v , 00 15,000
Books for the Supreme Court____ 55,000 % : 63,000
Cars of the buildimg 2nd grounds. ... R - 1, 100, 000

Yaotal, Supreme Court of the United Ststes____ .. . . .. 6, 217,000

Court of Customs and Patent Appeals: Saleriesandexpenses__..__________ . _____ ______ 684,000 o0 I, a?_r.'ém
Costoms Coort; Salaries andexpenses___________________. 2 v 3 2,341, 000
Cowrt of Claims: Salaries and expenses _____ + 139, OO 2, 154, 000 , 154, 2,154, 000

Courts of appeals, district courts, and other jutficial services:
Salaries of judges. .. ______ o . 000, 27,300,000 7, 27,300,000
Smanus u't supporfing pursnnne! = , 208, S 83,522, 000
tion b P 2 . 001 50! 17, 500, 00D
Fees of jurors.. - 18, 218, 500, 000 , 500, 600 , 500,
Travel and miscellaneous exp , 626, 1 2 12, 908, 000
Administrative Office of the 11.5. Court 3,682, 000 4,247,000 3 3, 906, 000
Salaries and expenses of 1.S. magistrates_ - L . 837, 37, 7,837, 000
Salaries of referees (special fund) : 55, 6, 991, 000 ’ 6,991, 000
Expenses of referees (special fund). ;
Commission on Revision of Federal Court Appeliate System of the United Stales.

Total, courts of appesls, district courts, and other judicial services 181, 802, 030 131, 994, 000

Federal Judicial Certter Sataries and expenses 1,544,090 2,062,000 2 000,0 2,000,000
Commission-on Bankruptcy Laws of the United Stares Salaries and expenses (special fund).... 42& 000

Total, title 1V, the judiciary == 205,529,000 202,364,000 204,514,000 203,842,000

TITLE V—RELATED AGENCIES

American Battle Monuments Commission: Satariesand expenses.._________.__.._ £3,711, 000 $3, 800,000 $3, 300,000 5 $3, 800,000
Arms Control and Disarmament Agency : Arms control and disarmament activiti 10, 000, 000 57,735,000 \ i 7,735,000
Commission on American Shipbuilding: Salaries and expenses_ 550, 000 205, 000 5, \ 205, 000
Cumm‘lssmn on Civil mms Salaries and expenses. _..__.__ ) 4,943, 000 5,814, 000 , Of 5,700, 000
n the O tion of the Government fo

and exmws 3 299 00 X 1,050,000
Department of the Treasury, Bureau “of Accounts: Fishermen's Protective Fund. . 3,000,000
Equal Employment Opportunity Commission: Salaries and expenses_______. 46, 934, 000 40, 000, 000 43, 000, 000
Federal Maritime Commission: Salaries and expenses 5, 679,000 6, 040, 000 B, 000, D00 6, 090, 000 6,000, 000

Foreign Claims Settlement Commission:

Salaries and expenses__ e 743,000 310 uw 800, 000 800, 000
Payment of Vietnam andl U.S.S. Puehio prisoner of war claims_____________ T 16, 200,000 _ 5

Total, Foreign Claims Setthement Commission. - - - .o oo e iccmm e 810,000 A 800, 000

Int ional Radio Broadeasting: International t i i 85, 45,000, 000
Marine Mammal Cammlssmn Salaries and expenses_________ - 825, 000 412, GOl 412,000
National Commission for the Review of Federal and State Laws Relating to Wire- Tapping and
Eloctrumc Surveillance: 'ia!anes and expenses
on Fire P tion and Control: Salaries and expenses
Nalmnnl Younsm Resources Review Commission: Salaries and expenses. . oo oeee e

Small Business Administration:
Salaries and expenses. ... . 22 2 22, 150, 000 22,150,000 22,150, 000
Payment of parlicipation sales i 000 3,000 973,000 973,100 973,000

loan and i t fund___ : 395, 225, 000, 000 225,006, 000 275, 00, 000
Disaster loan fund... oo . ol 1, 855, 000,000 ...

Total, Small Business Adminisbalion e e caccaan e r.f 2?3 530, 000 248, 273,000 248 IZ& nm m 123, tm

Special Repr tative for Trade Negotiations: Salaties and expenses. __________________ . 1, 550, 000 1, 9!3 o
SanAclwmesCornrutBoald Sa13ne‘:andﬂp‘anses“A...A...A....... - L R e S e

Tariff Commission: Salariesand expenses. __ ____ ... f 7,300,000 7,000,000

1S tnformation Agency:

Salaries and expenses__.___ e 203, 432, 000 202, 000, 000 190, 077, 500
Salaries and expenses (special loreign currency program).. 500, 7, 008, 000 7, 008, 000 5, 208, 000
Special international exhibitions_________ AT R 5, 4, 336, 000 4, 335, 00D 4, 336, 000
Special international exhibitions (special Toreign CUTTency program). 357, 000 78, 000 78, 000 78, 000
Acguisition and construction of radio Tacilities. 17,000, 080 6, 000, 000 1, 000, 000

SO S I RO A PONOY <« o e e e e i s i e e ; 209, 668, 000 231, 854, 000 219, 422, 000 200, 699,500 207, 414, 000
Tot, fitle V, related apencies_ = . 2,608,113,100 &2 506,000 585, 095, 000 576, 367, 500 578, 171,000

Total, title L, 11, 111, 1V, and V. new budget (obligational) authority—app 6, mm 4, 522,901 4.153;,945,030 9, 478, 750 566,012, 000
emoranda: 50-1 opriafions to Jig contract authosi (232, 000, 000) (221, 515,000) (221.515.000; (22!._ 515, D00 (221, 515, 000)
Total appropriations, including appropriations to tiqui contract authorizations_  (7,011,093,850) (4, 744,415,000) (4, 374,461.000) (9,580,993 2 H; (@, 587,527, 000)

1 Includ: n2dS ion bill, 1973, Public Law 93-50.

* Includes 521,800, omcnntamed in s Doc . 93 Es and $2,200,000 contained in H. Doc. 93-106 not
considered by House.

# Includes net increase of 324,475,000 contained in H. Doc. 93-123 not considered by House,

4 Following ftems included but not considered by House: § Includes $800,000 contained in S. Doc. 93-26 not considered by House,
HiDos 05-E . o R e E e s e e OO0, OFF 8 Contained in 5. Doc. 93-24 not considered by House.
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Mr, PASTORE. Mr. President, I want
to say that I am awaiting the arrival of
the Senator from Nebraska (Mr.
Hrusga) so that I would be perfectly
willing to answer any questions on this
matter in the meantime.

Mr. JAVITS. I should like to direct the
attention of the Senator from Rhode
Island to amendment No. 5 entitled
“Contributions to International Organi-
zations.” This title appropriates $200
million instead of $202,287,000 as pro-
posed by the House and $185,357,750 as
proposed by the Senate, thereby making
a reduction of $2,287,000 from the budg-
et reguest which was the amount ap-
propriated by the House. The manager's
report states specifically that this con-
tribution shall be taken away from the
International Labor Organization.

The ILO has a budget request with us
of $8,709,300. Therefore, this is a 25-
percent cut. As this is an organization
which we have been associated with for
50 years—I believe it is at least that fig-
ure—and it is a tripartite organization—
management, labor, and government—
doing extraordinarily fine work through-
out the world in labor matters especially
in terms of labor conventions, endeavor-
ing to elevate the standards of minimum
compensation and conditions of work for
workers throughout the world, I wonder
whether the manager of the bill would
be kind enough to tell us what his ra-
tionale is for the cut.

Mr. PASTORE. Mr. President, the
House was adamant on this. I do not
agree with it, We are pursuing it further
and have been assured by the State De-
partment that they are working on a
budget estimate to be submitted in the
next supplemental. I would hope, at that
time, that we can restore the $2,287,000.
I think it is an obligation that is owed
by the U.S. Government. This is a good
project. It promotes international liai-
son with reference to labor relations. It
would be rather unfortunate if we sus-
tained such a drastic cut.

I might say to my colleague from New
York that I hope we can remedy that
situation the next time.

Mr. JAVITS. I thank the Senator very
much. It is also characteristic of the
Senator from Rhode Island, whose deep
understanding of labor matters in the
United States and throughout the world
has characterized his most distinguished
service in the Senate throughout the
years he has served here.

I should like to point out, as adding to
the record, that we had a considerable
“flap” about this matter of the Interna-
tional Labor Organization, which re-
sulted in some kind of dug-in position by
President Meany of the AFL-CIO. We
went into arrears for a number of years
to the great embarrassment of this
country and the organization as well as
the management, labor, and govern-
mental delegates whom we send annually
to the ILO. '

That was cleared up finally, and we
are now pretty much in balance. But,
here we go again. So that I welcome, and,
as I said, it is quite characteristic of the
distinguished Senator from Rhode
Island that he should have the deep feel-
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ing he does about this matter. I ap-
preciate his assurances and I know that
they will be carried out. I would only
offer in every way my full advocacy and
cooperation to the Senator from Rhode
Island at the proper time.

Mr. PASTORE. I thank the Senator
from New York. Now I yield to the
Senator from Nebraska (Mr, HRUSEA).

Mr. HRUSEA, Mr. President, on bal-
ance, this conference report is a well-
considered product and worthy of
prompt approval by the Senate.

Some points in the conference report
recur from year to year. One of them
has just been mentioned by the Senator
from New York (Mr. Javirs). There is
no setback in that program, no abridg-
ment of any of its activities pending the
consideration of the supplemental. Of
course, the Senator from Rhode Island
has already given the Senator from New
York part of the background on it.

We have canvassed that ground time
and again in past years, and in the years
when the Senator from New York him-
self was a member of the Appropriations
Committee. But I can assure him that
the sentiment for that program and for
its activities is firmly fixed, with a great
deal of support and cooperation. There-
fore, I am confident that there will be
no setback or slowing down of the
program.

Mr. JAVITS. I thank my colleague from
Nebraska very much.

Mr. HRUSZA. I would like to take
this opportunity to applaud the leader-
ship of the distinguished Senator from
Rhode Island (Mr. PasTore) who is the
chairman of the subcommittee which
considered this measure in the Senate.

I can assure my colleagues that Mr.
PasTore and the other Senate conferees
worked diligently with our counterparts
from the House in producing this
document.

I am generally satisfied with most of
the provisions contained in the confer-
ence report. However, there are certain
matters with which I am disappointed.
A few of these deserve particular
mention.

The Senate-passed bill provided lan-
guage to cover certain problems relating
to the exchange of identification records
by the FBI. Identical language was con-
tained in the appropriations bill last year
with the addition of the word ‘“here-
after.” It was the position of the House
that the addition of this word made the
entire language regarding the use of FBI
records permanent legislation and, there-
fore, that there was no need for similar
language in the bill this year, There has
been some difference of opinion on this
matter.

Although this report reflects a con-
sensus, it does not appear that any
prejuiice has been exhibited in the choice
and decision of the conference commit-
tee on this point.

It should, however, spur the deletion
of any language enacted without prej-
udice to the efforts of the Judiciary
Committees of the House and Senate in
considering general legislation which
would cover this point on a permanent
basis. We need that. An appropriation
bill is not a proper vehicle for general

37073

legislation. I do hope that we can solve
this matter at an early date.

The distinguished Senator from North
Carolina (Mr, ErviN) has been working
on this type of legislation. The Senator
from Nebraska has worked on such pro-
posals in past Congresses.

‘We now hope to have hearings on this
matter and resolve the issue. It will be
particularly important as we have more
and more of the States developing their
own system of crime statistics and deter-
mining what sort of information to
transmit between the States.

Another point that we have difficulty
with is the matter of the appropriation
for defense-appointed counsel under the
Criminal Justice Act. The history of that
act has also been spread on the record;
the debates here, our testimony, and in
our committee reports.

Annually we have an exercise in the
conference report where we go over this
matter again and again. There is no
question that the history clearly shows,
and the law clearly indicates that this
matter should be an activity funded
through the judiciary. However, Con-
gress in its wisdom, has decided to the
contrary.

The meain thing is that moneys will be
going forward in sufficient degree to take
care of the needs of all those to whom
defense counsel should be appointed by
the courts. There will be no degradation
of that program. It will go forward. As
time goes on, I hope that we can place it
on a permanent basis rather than having
to take it up in this rather unsatisfactory
case by case basis each and every year.

Accordingly, I commend the leadership
of the chairman of the subcommittee,
and suggest that quick approval of this
appropriation bill will be very much in
order. I would be remissed if I failed to
pay tribute at this point to the excellent
work done by both the Majority and
Minority staff during our consideration
of this bill.

INTRODUCTION OF 5. 2887

Mr. FRVIN. Mr. President, I should
like to inform my good friend from
Nebraska that I am today introducing a
bill to accomplish that very objective for
which he and I have been fighting for
several years, with respect to FBI records.
I am sorry that I have not had the op-
portunity to consult with him, but I am
going to give him a copy of the bill and
express the hope that he will join me and
other Senators in coponsoring the bill.

Mr. HURSKA. Mr. President, I would
be happy to be a cosponsor, sight unseen.
I do not mean, however, that I subsecribe
to the verity of each one of the points and
sections contained therein, but knowing
the Senator from North Carolina for the
great student he is, in any event, it will
be a line vehicle for the hearings which
I hope will result shortly, and we can
pursue the subject in proper fashion.

Mr, YOUNG. Mr., President, I should
also like to be a cosponsor of the bill,
with the approval of the Senator from
North Carolina.

Mr. ERVIN. Mr. President, on the basis
of the statements made by the distin-
guished Senators from MNebraska and
North Dakota (Mr. Hruska and Mr.
Youneg) I ask unanimous consent to have
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their names added as cosponsors of the
bill which I introduced a few moments
ago, to protect the constitutional rights
of the subjects of arrest records, author-
jzing the FBI to disseminate conviction
records to State and local government
agencies, and for other purposes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr., ERVIN. I am sorry that the Senate
conferees were unable to persuade the
House conferees to sustain the Senate’s
position with respect to FBI records and
with respect to making provision of funds
to compensate for indigent defendants in
the courts of the District of Columbia.
For that reason, while I do not seek to
defeat the conference report, I wish to
vote against the conference report be-
cause of the omission of the conferees,
which is understandable to me, so far as
the Senate conferees are concerned, to
include those provisions.

THE CONFERENCE EEPORT ON TLR. B9162
LECISLATIVE LEGERDEDMAIN

Mr. President, for the second year in a
row the Senate has suffered a serious de-
jeat at the hands of House conferees on
the appropriations bill for the Depart-
ments of State, Justice, and Commerce,
the judiciary and related agencies. For
the second year in a row the House has
imposed its will npon the Senate in Te-
gard to two provisions which the Senate
adopted unanimously—a ban on Justice
Department dissemination of raw arrest
records to nonlaw enforcement agencies
and full year funding for the appointed
counsel program in the District of
Columbia.

ARREST RECORDS

In dropping completely Senate amend-
ment No. 21 to H.R. 8916, the Bible-Ervin
rider on arrest records, the conference re-
port has trampled upon the constitu-
tional rights of innocent individuals. The
House conferees insistence upon drop-
ping the Senate amendment is only the
latest chapter in over 2 years of legisia-
tive legerdemain by the House Appro-
priations Committee.

For the past 2 years the Justice De-
ment, with the help of the House com-
mitiee, has been attempting to reverse by
an appropriations rider a decision by the
US. District Court for the District of
Columbia. That court found that Con-
gress had never authorized the Justice
Department to collect from all over the
country arrest records on citizens who
have never been convicted of a crime and
to send that information to nonlaw en-
forcement agencies and private em-
ployers.

©On June 15, 1971, the district conrt for
the District of Columbia handed down
the decision in the case of Menard v.
Mitchell, 328 F. Supp. 718. The ruling
prohibited the FBI's dissemination of ar-
rest and fingerprinting records to nonlaw
enforcement agencies. The court based
its decision upon an interpretation of
section 534 of title 28 of the United States
Code, the provision which the Justice
Department has relied upon as author-
ity for its collection of fingerprint and
arrest record information.

The petitioner, Menard, had argued
that inasmuch as he was never convicted,
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the maintenance and use of his arrest
record violated the presumption of in-
nocence, due process, the right of privacy,
and freedom from unreasonable search
and seizure. Although the court refused
to expunge the record on Menard on
these constitutional grounds, it recog-
nized that section 534 had to be inter-
preted narrowly to avoid constitutional
infirmities. In the court's words—
Viewed in this light, it is abundantly clear
that Coengress never Intended to or in fact
did authorize disseminsation of arrest records
to any state or local agency for purposes of
employment or licensing checks.

The court is merely pointing out fo the
Justice Department and to the Congress
what should have been obvious. When
Congress passed section 534 almost 30
years ago it was only atiempting to fa-
cilitate coordinated law enforcement ac-
tivities between the Federal and local
governments. In the court’s words, Con-
gress was only trying—

To assist arresting agencies, courls and
correctional institutions in the apprehen-

sion, conviction, and proper disposition of
criminal offenders.

There is absolutely nothing in the
statute or in the debate that even sug-
gests that confidential or harmful infor-
mation, such as the arrest record of a
person whom the Government does not
even bother to prosecute, should be col-
lected by the Justice Department and
disseminated to private employers to help
them in job screening.

Obviously, the Federal Government
has no business distributing arrest rec-
ords to help private enterprise in its hir-
ing practices. Private industry has its
own means of checking on applicants,
and whom they hire is none of the Gov-
ernment’s business. The distribution by
the Justice Department of arrest records
is like a national “enemies list.” It places
an unbearable stigma on citizens who
may be innocent of wrongdoing. The dis-
tribution of an applicant’s arrest record
almost invariably means that he will not
get the job he seeks. The FBI Identifica-
tion Division receives over 11,000 re-
quests for record searches each day. We
cannot know how many times Americans
have been denied jobs even though they
were found innocent of charges, or the
case was dropped, or the original arrest
was a mistake, or illegal, or even uncon-
stitutional. Simple justice means that a
man should not be denied employment
because of an arrest record unless a
complete trial record shows he was found
guilty by a court of law.

‘The Menard decision had the effect of
bringing the ¥BI's finzerprint operation
to a standstill. However, within a few
months Senator BisLE succeeded In at-
taching a rider to a supplemental appro-
priations bill (HR. 11955) suspending
the order in the Menard case. Since this
legislation was part of an appropriations
bill, it could only be temporary in nature
and when the fiscal year 1973 appropria-
tions bill for the FBI was introduced in
1972, it also contained the Bible rider.
When it came time to vote on the 1973
appropriations bill in the House, Con-
eressman Don Epwarps was sustained on
a point of order striking the rider as vio-
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lative of & House rule prohibiting sub-
stantive legislation in an appropriations
bill.

Although the House bill came o the
Senate containing no language authoriz-
ing the fingerprint distribution, the Sen-
ate Appropriations Commitiee reinserted
the Bible lanzuage. When the appropria-
tions bill came o a vole in the Senate, I
suggested to the proponents that I
planned to make the same point of order
as Mr. Epwanns had macde on the House
side since the Senate has a similar rule
prohibiting substantive legislation in an
appropriations bill.

In lien of making that point of order
Senator Brerk and I agreed to additional
langnage in the Bible rider. I proposed a
proviso at the end of the Blble rider
which allowed continued dissemination
outside the Federal Government but lim-
ited snch dissemination to arrest records
which also indicated that the defendant
had pleaded guilty or was convicted of
the crime for which he was arrested. The
Senate adopted unanimously the Bible-
Ervin lanenage.

There is a great deal of confusion as
to what happened to the Bible-Ervin
amendment in the House-Senate confer-
ence Iast year. According to Senator
Hrruska who did serve on the conference,
the only change in the Bible-Ervin
amendment was to be the addition of
the word “hereafter” so that it would
be clear that my proviso would only apply
from the point of enactment of the ap-
propriations bill {o the end of the fiscal
vear when the appropriation expires.
‘This was designed to protect the FBI
from any civil liability for distribution
of arrest records without convictions
which had been taking vplace since the
Bible vider was enacted in the fall of
1971,

However, the conference report sug-
gested that the conference committee
dropped the Ervin proviso leaving the
Bible language. This of course left the
FBI in the same position as it had been
after the first Bible rider was enacted
in the fall of 1971. The Menard order
was again temporarily suspended and
there was nothing that Congressman
Epwagss or I could do to strike the lan-
guage because a point of order did not
appear available on the conierence re-

port.

At the time the Senate considered the
conference report, I expressed my dis-
may at what the conference had done
but pointed out that the language was
only temporary and promised next year
to make the point of order I had been
dissuaded from making in 1972. Con-
gressman Epwarps said essentially the
same thing when the conference report
was considered on the House side. There-
fore, the only legislative history on the
provision suggests that it has the effect
of suspending the Menard order but only
temporarily, that is, until the appropria-
tions legislation expires at the end of
the 1973 fiscal year.

However, when the administration
presented its fiscal year 1974 budget it
took the position that the word “here-
after” in the Bible amendment makes
the amendment permanent legislation
and that the Menard order has been
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permanently repealed by the confer-
ence’s action. Of course, this is contrary
to the legislative history. The case law
interpreting appropriations riders sug-
gests that the fingerprint operation
would rest upon the infirm foundation
at the end of the fiscal year if the Bible
rider, or the Bible-Ervin rider is not
again added to the FBI appropriation
for fiscal year 1974.

As soon as I found out about the ad-
ministration’s position on this matter I
wrote to the chairman of the Senate
Appropriations Committee (Mr., Mc-
CreLLaN). The letter sets out my econ-
cern on thi; matter and reflected my
research on the effect of the addition
of the word “hereaffer.” That research
confirmed my conclusion that the con-
ference committee’s action last year did
not permanently enact the Bible rider
and that additional authority would
be necessary this year if the fingerprint
dissemination and national crime infor-
mation system were to continue to oper-
ate this year. I ask unanimous consent
that my letter to the chairman of the
Appropriations Committee be printed in
the Recorp at the conclusion of my
remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. ERVIN. The Senate committee
agreed with the position set out in my
letter to Senator McCreLraw. It placed
the Bible-Ervin language in H.R. 8916
and no objection was raised on the fioor.
When the bill got to conference, the
House adamantly refused to admit that
it had made a mistake in not again pro-
posing legislation similar to the Bible-
Ervin rider. The House conferees insisted
that the problem had been finally settled
last year. They were confident that by
simply slipping in the word “hereafter”
without any explanation in the confer-
ence repork or any legislative history, the
Bible portion of the rider would be per-
manently enacted into law. Of course,
this was contrary to the conclusion which
the Senate committee had reached when
it adopted the Bible-Ervin rider, and it
was contrary to the understanding of
last year’s Senafe conferees.

The result is not only an affront to
the Senate’s position and to the rights
of innocent citizens. The Houze's cbsti-
nacy on this matter may have placed the
whole FBI fingerprint operation in jeop-
ardy again. I would not be surrriscd if
a court case is brought in the near future
in which a petitioner like Menard at-
tempts to get a court to prohibit the dis-
semination of arrest records to nonlaw
enforcement egencies. The petitioner
could succeed by simply presenting the
judge with a copy of the Menard order.
I doubt that a judge would be willing to
hold that order null and void simply be-
cause the conference committee had slip-
ped the word “hereafter” into a confer-
ence report on a piece of temporary leg-
islation without any explanation and
without any supportive language on the
floor of eithzsr House of Congrecss which
approved it. It would be especially diffi-
cult for a court to rule for the Justice
Department in such a case in the face
of the Senate commiitee’s and the Sen-
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ate’s conclusion that the Menard order
would go back into effect if the Bible
rider was not again added to the Justice
Department’s appropriation bill.

This year's conference report states
that—

The Conferees understand that this matter
is before the Judiciary Committees of the
House and the Senate and urge expeditious
consideration thereof.

In other words, the conference com-
mittee is asking the Judiciary Commit-
tees of both Houses to move quickly to
resolve this legal ambiguity so that the
fingerprint operation is not again brought
to a halt by a court order.

Therefore, I am today proposing legis-
lation which will temporarily resolve the
controversy raised by the Conference
Committee’s action. This legislation
would in effect enact the Bible-Ervin
rider into substantive law, but only for
a temporary period, until the end of Con-
gress. The legislation only gives tem-
porary authority because I believe that
much more comprehensive legislation is
needed to deal with the question of law
enforcement data banks and information
systems. Indeed, the Justice Department
is drafting such a comprehensive bill
which I understand it will propose in the
next few weeks. I am also planning to
introduce a more complete bill in the
near future. However, an effective tem-
porary stopgap measure should be en-
acted as a prophylactic measure to make
the fingerprint service less vulnerable to
an adverse court decision and at the
same time protect innocent individuals
until such time as Congress enacts com-
prehensive legislation.

I ask unanimous consent that the bill,
together with a memorandum, be printed
in the Recorp following my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 2.)

APPOINTED COUNSEL IN THE DISTRICT OF
. COLUMBIA

Mr. ERVIN. The House conferees also
got their “pound of flesh” from the Sen-
ate on Senate amendment No. 42 of HR.
8016. In that amendment, the Senate
had provided $2,000,000 for the program
for appointed defense counsel in the Dis-
trict of Columbia.

In this eontroversy, the Administrative
Office of the U.S. Courts, unable to carry
out its responsibilities under the Crimi-
nal Justice Act to provide defense coun-
sel services in the District and unable to
convince the Comptroller General that
the District government should carry this
burden, came to the House Appropria-
tions Commitiee as a court of final ap-
peal.

The controversy goes back to 1970
when the Senate enacted several signifi-
cant amendments to the Criminal
Justice Act of 1964, which sought to im-
prove the quality of criminal justice in
America by improving and expanding
the system of public support of defense
lezal assistance for individuals who are
financially unable to obtain counsel in
criminal cases. The 1970 amendments
to the Criminal Justice Act resulted in
expansion of the scope of defense serv-
ices available to the indigent defendant,
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an increase in the rate of compensation
pzid to attorneys representing indigent
defendants, and the establishment of
Federal public defender organizations
within certain Federal judicial districts.

At the same time Congress was focus-
ing attention on the local courts of the
District of Columbia. The Court Reform
and Criminal Procedure Act was enacted
in the same year. This legislation trans-
formed the loeal frial court from a mu-
nicipal court of very limited jurisdiction
to the court of full general jurisdiction
for the District of Columbia. One of the
reasons for the enactment of this legisla-
tion was to eliminate the severe criminal
case backlogs which were then in effect
in the Federal District Court for the Dis-
trict of Columbia, which prior to court
reorganization handled serious loecal
criminal cases.

Congress addressed both pieces of
legislation at the same fime and both the
Senate and House Judiciary Committees
were fully aware of the need to conform
the Criminal Justice Act to the reorgani-
zation plan. Therefore, when a question
was raised as to whether the Criminal
Justice Act would continue to apply in
the reorganized District of Columbia
courts, Congress decided that question
in the affirmative, because it was under-
stood that the Federal Government
would continue to have a very real im-
pact and an interest in the operations
of the revised ecourt system. Indeed, the
U.S. attorney for the District of Co-
lumbia continues to prosecute serious
crimes in the District of Columbia
courts.

Furthermore, the Congress felt that
all Criminal Justice Aet payments
should be administered by one agency,
the Administrative Office of the U.S.
Courts, so that the standards set out in
the act would be applied uniformly na-
tionwide. For these reasons the Criminal
Justice Aect was amended contem-
poraneous with court reform in the Dis-
trict to provide expressly that the act
was to continue to apply to the local
courts in Washington. Indeed, it was the
Justice Department that urged both in
the Constitutional Rights Subcommittee
and in the House Judiciary Committee
carefully drawn amendments specif-
ically designed to insure that court re-
form would not impair the continued
application of the federally administered
Criminal Justice Act program in the Dis-
trict’s new courts.

Despite the clear legislative intent
exnressed by the Congress in both the
1970 amendments to the Criminal Jus-
tice Act and the 1970 District of Colum-
bia Court Reorganization Act, there has
been considerable controversy involving
the means of financing and administer-
ing defense services for indigents in the
Distrizt of Columbia under the pro-
visions of the Criminal Justice Act. The
Administrative Office of the U.S. Courts
is either reluctant or incapable of
administering the Criminal Justice Act
funds for the District of Columbia. Last
yvear, in response fo a decision by the
Administrative Office of the U.S. Courts
not to accept vouchers from attorneys
rroviding services under the Criminal
Justice Act of the District of Columbia,
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the Comptroller General of the United
States issued a formal decision.

In this decision, the Comptroller Gen-
eral ruled that the legislative intent of
Congress in both of these acts was that
Criminal Justice Act funds for the Dis-
trict of Columbia should be admin-
istered and budgeted for by the Admin-
istrative Office of the U.S. Courts, as is
the case with Criminal Justice Act de-
fender funds for the other Federal
judicial districts. This ruling is an
authoritative interpretation of the law
binding on the Administrative Office no
less than on other agencies of the Fed-
eral Government. However, on Octo-
ber 26, 1972, the Judicial Conference of
the United States voted not to include
the budget estimates of needed District
of Columbia Criminal Justice Act funds
in their fiscal year 1974 appropriation
request.

The House followed the conference's
recommendation and included no ap-
propriation for expenditure of Criminal
Justice Act funds in the District of Co-
Iumbia. Because the District government
accepted the Comptroller General’s de-
cision as authoritative, it did not ask
for funds for the Criminal Justice Act
in its budget. We were then faced with
the very real danger that the Criminal
Justice Act would come to an end in the
District of Columbia. Indeed, the appro-
priation bill enacted earlier this year for
the District contains no funds and the
only way to save the program is to in-
clude the appropriation in this bill.

H.R. 8916 was reported out of the Sen-
ate committee with an appropriation for
$1.125 million for funding of legal coun-
gel for indigent defendants in the Dis-
trict of Columbia as part of the fotal
$16.623 million appropriation for Crimi-
nal Justice Act payments nationwide.
This appropriation was less than one-
half of the $2.250 million estimated to be
necessary for the funding of indigent
defendant counseling for the full fiscal
year in the District of Columbia. Pre-
sumably, the Appropriations Committee
intended to resolve this question in the
supplemental appropriation for the Fed-
eral judiciary. This would simply post-
pone the crises until March or April of
1974. There is no possible way in which
the District of Columbia court system,
with its well over 12,500 indigent defend-
ants annually, can operate for the re-
mainder of the fiscal year with the sum
provided for by H.R. 8916. It seemed to
make little sense to me to build into this
appropriation a crisis to be faced next
spring.

Therefore, I proposed that the appro-
priation for the Criminal Justice Act in
the District be increased to $2,000,000.
My proposal was adopted, but the House
conferees insisted that the appropriation
be cut in half and that the remainder
of the funds be sought out of the Dis-
trict’s budget. In light of the Comptrol-
ler General’s ruling and the absence of
legislative authority, the District cannot
request money for a Federal program.
Therefore, the conference'’s action raises
serious questions as to whether there will
be a Criminal Justice Act program in the
District of Columbia.

The ultimate effect of the House con-
ferees’ position may be that large num-
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bers of indigent criminal defendants in
the District of Columbia will not be
represented by counsel. In light of recent
Supreme Court decisions, especially in
the case of Argersinger v. Hamlin, 407
U.S. 26 (1972), many of these cases may
have to be dismissed. That case held that
even in misdemeanor cases an indigent
defendant had an absolute right to
counsel.
CONCLUSION

I am voting against the conference re-
port on H.R. 8916 because it concedes to
the House conferees on these two im-
portant points. The deletion of the Bible-
Ervin rider and the slashing o funds for
the Criminal Justice Act in the District
of Columbia is not only unjust, but it
may end two valuable programs. It may
well mean that a vulnerable FBI law
enforcement service will bhave to be
halted and that hundreds of criminal
cases in the District of Columbia will
have to be dismissed—all because House
conferees would not compromise. Per-
haps it will take such disasters before
we take a resolute stand against this
kind of clever legislative legerdemain.
Perhaps, in the words of an old North
Carolinian saying—

You have to hit a mule with a 2 by 4 to get
his attention.

EXHIBIT 1
May 15, 1973.
Hon. JoHN L. McCLELLAN,
Chairman, Appropriations Committee,
U.S. Senate.

DeAR MRr. CHAIRMAN: In recent years, the
Administration has requested in its budget
certain language regarding the distribution
of criminal records by the Justice Depart-
ment. This so-called “Bible rider” is lan-
guage which has been added to the FBI's
appropriation for the past few years as a
temporary authorization for the Bureau to
continue operation of the National Crime
Information Center and the collection and
dissemination of fingerprint records and
“RAP sheets” by the Identification Division
of the Bureau. The language is necessitated
by the outstanding order in the case of
Menard v. Mitchell, 328 F. Supp. 718 (1971).
That order prohibits distribution by the FBI
of such criminal records outside the Federal
government until the Congress enacts leg-
islative standards designed to protect the
security and confidentiality of the iInforma-
tlon and to protect innocent people from
being harmed by its collection and dissemi-
nation.

It has been generally recognized that, as
Senator Bible described it, the rider is a
“gtopgap” measure which allowed the FBI
to continue its dissemination on a temporary
basis until the Congress has enacted the leg-
islative standards required by the Menard
case. Last year the Senate agreed to a modi-
fication I proposed which limited dissemi-
nation to records which indicated a convic-
tion. Under the modification, the FBI could
continue the dissemination of this informa-
tion without harming innocent individuals
while Congress prepared more precise legis-
lative guidelines.

When HR, 14989 came from conference
the modified rider was dropped, and the
original language was retained. When the
conference report was before the Senate I
announced my determination to object to
such improper legislative provisions In any
future appropriation bill. My determination
has been strengthened by learning from Sen-
ator Hruska that the conference had indeed
agreed to retain my modification but that
this was somehow not reflected in the formal
report, Senator Hruska has confirmed his
recollection of this unfortunate discrepancy.
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If the Bible rider or any similar language is
proposed again this year, I plan once again
to raise a point of order to it as “legislating
in an appropriations bill” and, therefore,
violative of Senate Rule 16.

In its proposed budget for the coming year,
the Administration has not renewed its re-
quest for the Bible rider. As a consequence,
the temporary authority in P.L. 92-544 to
distribute arrest records will expire at the
end of the fiscal year since it 1s settled prec-
edent that provisions such as this do not
become general authority unless the clearest
intent is expressed at the time,

The Justice Department takes the position
that the conference committee's addition of
the word “hereafter’” makes the Bible lan-
guage a permanent part of substantive law
and that the rider is no longer necessary.
However, the legislative history of the Bible
rider does not suggest such an intent and
the courts have required that Congress be
explicit when it intends to amend substan-
tive law with a rider to an appropriations
bill. The debate surrounding the bill in com-
mittee or on the floor must clearly reflect
an intent to permanently change existing
substantive law. United States v. Dickerson,
310 U.S. 554 (1940), National Labor Relations
Board v, Thompson Products, 141 F. 2d 794
(9th Cir. 1944). Aside from the actual de-
bates the court will loock to the legislative
language itself which must manifest a clear
intent to change statutory law and to the
location of the rider—whether it appears in
a separate provision, labeled in such a man-
ner as to denote a change In substantive
law—or whether it is simply a proviso of an
appropriations item in which case the lan-
guage is generally not given permanent ef-
fect. Roccaforte v. Mulcahey, 169 F. Supp. 360
(D. Mass. 1958), afi'd. 262 F. 2d 957 (1st Cir.
1058), United States v. Vulte, 233 U.S. 509
(1914), National Labor Relations Board V.
Thompson Products, supra.

For the following reasons I belleve that
the simple addition of the word “hereafter”
by the conference committee would not meet
the above requirements for permanently
amending statutory law via an appropria-
tions rider:

First, the conference was never, in all the
Congressional discussion of the appropria-
tion bill (H.R. 14989), entrusted with the
duty of considering the duration of the Bible
rider; on the contrary, all that was ordered
for the conference to study were the amend-
ments as they stood. [118 Con. Rec. § 0477-
9531 June 15, 1972) ).

Second, the Inclusion of language which
may indicate permanence is not sufficient to
establish the Menard rider as permanent leg-
islation. The word “hereafter” Is not clear
on its face as to whether it denotes the
rider's efflect as extending until the end of
the life of the appropriation bill or perma-
nently. “Hereafter” is a minor terminology
change and chnnot be seen as indicating
any change in the duration of the rider ab-
sent Congressional debate.

Third, Congressional discussion seems to
lead one in the other direction as Senator
Bible indicated that the Menard rider was
“in the nature of a stopgap”. 118 Cong. Rec.
59522 (June 15, 1972). Indeed, Senator Bible
noted that the Federal Bureau of Investiga-
tion was granted its power to disseminate
records each year in Department of Justice
appropriation bills and that the 1978 Menard
rider would have to be approved as the 1972
rider reversing Menard would soon expire.
118 Cong. Rec. S 95622 (June 15, 1972),

Fourth, the location of the Menard rider
in the provision for “Salaries and Expenses"
of the FBI indicates the desire to have the
rider’'s effect last only until the termination
of the appropriation bill.

Fifth, the Conference reported no debate,
no discussion of the added word “hereafter”
or the permanency of the rider. Conjerence
Report, House Report No. 92-1567, 92nd
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Cong. 2nd Sess. (Oetober 10, 1972). In light of
the Senate rules, it would appear that “here-
after” if it constituted a major change in
the rider would have to be noted In the
report and would have subjected the report
to a point of order.

Since the Bible rider must be viewed as
temporary authority, it is therefore necessary
for the Congress to move swiftly on arrest
record legislation because the FBI's authority
to operate the National Crime Information
Center and the collection and dissemination
of “RAP sheets™ will end on June 30. I am
preparing legislation on this question and I
understand that the Justice Department is
doing the same. Last year similar legiclation
was referred to the Subcommittee on Con-
stitutional Rights and this year such legis-
lation has been jointly referred to the Sub-
committee and to your Subcommittee on
Criminal Laws and Procedures. Since we
chair these two Subcommittees, I suggest
that the staffs of those two Subcommittees
begin arrangements for swift joint action
on this question so that the FBI does not
have to shut down this valuable law enforce-
ment service.

I respectfully request that this letter be
made a part of the State, Justice and Com-
merce Subcommitiee’s record on the FBI
appropriation.

With kindest wishes.

Sincerely yours,
Sam J. Erviw, Jr.,
Chairman.

Exmmerr 2

A bill to protect the constitutional rights of
the subjects of arrest records and to au-
thorize the Federal Bureau of Investiga-
tion to disseminate conviction records to
State and local government agencies, and
for other purposes
Be it enacted by the Senate and House of

Representatives of the United States of

America in Congress assembled,

Section 1. Section 534 of title 28, United
States Code, is amended to read as follows:
““§ 534. Acquisition, preservation, and ex-

change of identification records;
appointment of officials

“(a) The Attorney General shall—

“(1) acquire, collect, classify, and preserve
identification, criminal identification, crime,
and other records; and

“(2) exchange these records with, and for
the official use of, the Federal Government,
the States, cities, and penal and other insti-
tutions for law enforcement purposes.

“(b) (1) The Attorney General may ex-
change such records with the officials of
federally chartered or insured banking insti-
tutions to promote or maintain the security
of those institutions; and if authorized by
State statute, with officials of State and local
governments for purposes of employment and
licensing,

“(2) Any such exchange under this sub-
section shall be made only for the official use
of any such official. The exchange of any
identification or other record indicating that
any person has been arrested on any crimi-
nal charge or charged with any eriminal of-
fense is hereby forbidden unless such record
discloses that such person pleaded guilty or
nolle contendere to or was convicted of such
charge or offens2 in a court of justice,

**(e) (1) All copies of records of information
filed as a result of an arrest that is legally
terminated In favor of the arrested individual
shall be returned to that individual within
60 days of final disposition and shall not be
maintained in the files of any Federal agency,
if a copy of the formal court order disposing
of the case is presented, or upon formal no-
tice from one criminal justice agency to an-
other. Records of information include finger-
prints, photographs or any records or files,
excq;c investigative files, relating to that
arrest,
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*{2) Records of such information may be
retained i another criminal action or pro-
ceeding is pending against the arrested indi-
wvidual, or if he has previously been convicted
in any jurisdiction in the United States of
an offense.

"{d) The exchange of records authorized
by this section is subject to cancellation if
dissemination is made outside the receiving
departments or related agencles.

“{e) The Attorney General may appoint
officials to perform the functicns authorized
by this sesction.

“(f) The Attorney General'’s authority to
disseminate records indicating that an indi-
vidual has been arrested or charged with
any criminal offense to non-criminal justice
agencies, pursuant to subsection (b), shall
expire on December 31, 1974. After that date
the Attorney General shall be forbidden from
disseminating such information to non-crim-
inal justice agencies.”

MEMORANDUM
(November 13, 1973)

Re: Arrest Records Legislation

The attached draft legislation is designed
as a temporary stopgap measure to resolve
the controversy raised by the Conference Re-
port on HR. 8916, the State, Justice and
Commerce Appropriations bill for Fiscal 1974.
In essence, that controversy concerns the
the viability of the outstanding court
order against the FBI by the District Court
for the District of Columbia in the case of
Menard v. Mitchell 328 F. Supp. 718 (1871).
In that case the District court so construed
section 534 of title 28 as to prohibit the FBI
from disseminating raw arrest records to
non-law enforcement agencies. The House
takes the position that it has permanently
resolved this question; the Senate, of course,
disagrees.

The attached leglislation would amend
§ 534 so as to reestablish that authority in
the following manner:

Subsection (a) simply restates the existing
general language of § 534;

Subsection (b) addresses the lssue raised
by the Menard decision. It is almost identical
to the language which Senators Bible and
Ervin proposed to H.R. 8016 limiting non-law
enforcement dissemination to conviction
records.

Subsection (c) also addresses the guestion
of dissemination of non-conviction records
to both law enforcement and non-law en-
forcement agencies. It Is almost identical to
the recommendations of a recent Justice De-
partment report.

Subsections (d) and (e) are identical to
existing language in section 534.

Subsection (f) provides that the Attorney
General's authority to disseminate informa-
tion to non-law enforcement agencies expires
at the end of this Congress. This assures that
this legislation is only a temporary measure
and that the Justice Department will have
to return to the Congress for additional au-
thority. hopefully in the form of a compre-
hensive arrest records bill.

Mr. MATHIAS. Mr. President, I am
pleased to join today with the distin-
guished Senator from North Carolina
(Mr. ErvinN) in introducing legislation
which will give temporary authority to
the FBI to continua 1ts current program
of disseminating arrest records for law
enforcement and other purposes. That
authority is currently in doubt as a re-
sult of an outstanding court order against
the FBI by the District Court of the Dis-
trict of Columbia in the case of Menard
V. Mitchell, 321 Fed. Supp. 718 (1971)
and the Senate-House disagreement over
the necessity for inclusion of such au-
thority in the State-Justice-Commerce
appropriations bill for fiscal 1974.
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I join in cosponsoring legislation to
give the FBI this temporary authority
even though I have been critical of the
manner in which eriminal justice infor-
mation has been disseminated in the past.
I have been critical because the current
FBI operated system for the sharing of
this information between the Federal
Government and the States has grown
up without adequate standards and safe-
guards governing its use. The National
Computerized Information Center estab-
lished by the FBI and the Federal-State
computerized networks for the sharing
of eriminal justice information which are
funded under the Law Enforcement As-
sistance Administration are not funded
on an adequate statutory base. Nor are
we today providing the necessary statu-
tory framework which I believe will be
necessary to cope with the issues raised
by this system when it becomes fully op-
erational. Nevertheless, I am joining Sen-
ator Ervin as a cosponsor of a temporary
authority for the reasons set forth below.

The NCIC and participating State sys-
tems constitute a vast network for the
exchange of information between the law
enforcement agencies of the States and
the Federal Government and among the
States. This system has enormous poten-
tial for increasing the capability of law
enforcement. When the system is fully
operational, each individual police officer
could instantaneously have information
from all over the Nation concerning
suspects at his finger-tips simply by con-
tacting his local computer terminal. Such
contact might even be made from a pa-
trol car. This tool can be extremely valu-
able to police and other law enforcement
officials faced with problems which do not
respect jurisdictional lines or, in our
modern society, distance.

But as with so many technological
wonders of our age, this miracle for
communicating information raises new
problems which must be addressed. In
this case, the problems concerning using
this system in a way that protects con-
stitutional liberties and civil rights, in-
cluding the right of privacy.

For that reason, I have favored legis~
lation that would, while authorizing the
establishment of such a system, establish
basic rules and guidelines governing the
types of information that can be included
in this system, the procedures for insur-
ing the correctness of such information,
and the circumstances of its dissemina-
tion. As a member of the Judiciary Com-~
mittee, I have had called to my atten-
tion a number of problems created by
the lack of such guidelines.

For instance, I have heard of at least
one occasion where a local police officer
sold information about individuals which
he obtained through the national com-
puter system because he had access to
the local computer terminal to a credit
union. The only sanetion currently avail-
able in such a case is termination of the
contract under which the information
was made available fo that local jurisdic-
tion. Under current Federal law, dissem-
ination of information in such a case is
not even a crime.

I am pleased that former Attorney
General Elliot Richardson was also aware
of these types of problems and supported
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such legislation. During his tenure, the
Department of Justice was readying a
draft bill on this subject for presentation
to the Congress. I hope that the new At-
torney General will favor and support
such legislation.

But, in the meantime, the Menard de-
cision requires temporary authority in
order that the FBI may lawfully con-
tinue to use the NCIC system. The bill
we are introducing today would provide
such temporary authority until the end
of 1974 which will give ample time for
the Congress to consider and enact a
long-range solution in the form of per-
manent legislation.

Mr. PASTORE. Mr. President, will the
Senator yield?

Mr. ERVIN. I yield.

Mr. PASTORE. First I want to say that
there is tremendous merit in the pro-
posal of the Senator from North Caro-
lina. We argued long and hard to con-
vince the House conferees that they
should accept the amendment as it was
included in the bill.

The argument has been made that the
FBI has taken the position that the
amendment as written would be unwork-
able, which I question. Nothing is un-
workable if we try. The important thing
is the principle involved, and the prin-
ciple is good. But the position they took—
and I think there was some merit to it—
was that this should become permanent
law if it is worthy and that, because it
falls within the exclusive jurisdiction of
the Judiciary Committee, that is where it
should originate. It was for that reason
that, after we had debated it for some
time, we insisted that it be deleted, but
emphasized that it was being done with-
out prejudice to the merit of the amend-
ment itself.

At this juncture, I ask unanimous con-
sent that my name also be added as a
cosponsor of the bill proposed by the
Senator from North Carolina. I do not
subscribe to every particular word in the
amendment, but I think the principle is
good. I believe we ought to hold hear-
ings on it, we ought to go into it exten-
sively, and we ought to come up with a
bill that makes some sense, because I
think this is an area in which we do
need some sense,

I do not think it is right for certain
records to be proposed and to be batted
around the country when a person ap-
plies for a job, especially in a case in
which there is an arrest on a menial of-
fense that never comes to trial, and yet
it haunts that individual in seeking and
obtaining legitimate employment for the
rest of his life, That is not fair. I do not
think our Founding Fathers ever in-
tended that that be the case.

However, we all agreed that when a
person is a criminal and his record is
not good, in that case it ought to be told
publicly. I think the Senator from North
Carolina agrees to that.

What the Senator from North Carolina
is talking about is the constitutional
rights of an individual, and you just
cannot toy with the Constitution without
reaching in some instances things that
will come back to haunt you. It was for
that reason that we finally had to go
along.
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On the question of providing counsel
in the distriet courts of the District of
Columbia, we all understand that the
Supreme Court has already ruled that
even in the case of a misdemeanor, a
defendant is entitled to counsel; and
whether or not it is being done under this
bill or under the District of Columbia
bill, eventually it has to be done, and
these people will have to be paid. We
have been assured by Mayor Washing-
ton, of the District of Columbia, that he
proposes to do it that way.

The Judicial Council feels that it
should come under the District of Co-
lumbia and not under the judiciary as-
pects of this bill, For that reason, of
course, we argued it before the confer-
ence, and finally we did have to recede,
on the ground that the matter would be
taken care of.

I assure the Senator from North Car-
olina that no matter what the case is, if
this is not done on the District of Co-
lumbia bill, I will do it on the next sup-
plemental bill.

Mr. ERVIN. I thank the distinguished
Senator from Rhode Island, not only for
his remarks on this occasion, but also
for the fact that he has supported my
efforts in respect to the Ervin amend-
ment and also to making provision for
counsel for indigents in the District of
Columbia, when the bill was before the
Senate.

I agree with the Senator that in the
long run it is much better to have this
question settled by a specific act rather
than by an amendment to an appropria-
tion bill or an authorization bill.

Mr. PASTORE. Mr. President, I ask
for the yeas and nays on the adoption of
the conference report.

The yeas and nays were ordered.

Mr. PASTORE. Mr. President, before
I ask that the conference report be
agreed to, I take this occasion, first, to
compliment my counterpart on the sub-
committee, the distinguished Senator
from Nebraska (Mr. Hruska), and also
the ranking Republican member of the
Committee on Appropriations (Mr.
Youwne) for the fine cooperation they
gave us in the consideration of the bill.
The bill contains 86 individual items. We
have had 54 amendments to the confer-
ence report and more than 2,000 pages of
hearings. It took us approximately 5
weeks to hear what the witnesses had to
say.

For that reason, I want to pay my
compliments to the members of the staff
Joseph T. McDonnell, Harold E. Merrick,
Gerald P. Salesses, and William Een-
nedy, of the minority—and to all others
on the committee who played a parft in
the adoption of the report.

Unless there is anything else to be
said, I suggest the absence of a quorum
before the vote.

The PRESIDING OFFICER. The clerk
will call the roll.

The legislative clerk proceeded to call
the roll.

Mr, PASTORE. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HOLLINGS. Mr. President, at this
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time I wish to make part of the legisla-
tive record clear on the point that the
Conference Committee agreed to the sep-
arate language of the Senate amend-
ment to HR. 8916 providing funds for
the Coastal Zone Management Act of
1972—Public Law 92-583. The $15 million
appropriation in the Senate amendment
has, however, been reduced by the con-
ferees to $12 million.

The House had provided no funds for
the implementation of the Coastal Zone
Management Act on grounds that the
administration had not reguested the
funds necessary to begin this new land
and water use program fto assist States
in the management of their coastal areas.
Prior to the reporting of the Senate Ap-
propriations Committee's action on H.R.
8916, however, the administration did
decide that the signature of the Coastal
Zone Act into law, a year ago, should
be affirmed and, that, in fact, the States
do need this assistance for their coastal
areas.

The President sent an amendment to
the fiscal year 1974 budget to the Senate
on August 15, 1973. He included a letter
from the director of the Office of Man-
agement and Budget reporting that
funding of the act will “assure bene-
ficial use, protection and development
of our coastal waters and adjacent shore-
lands.”

With unanimous consent, which I
hereby request, this August 15 request
will appear at the conclusion of my re-
marks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. HOLLINGS. Unlike other ongoing
programs, the effect of the initial failure
of the administration to budget funds
for the Coastal Zone Act has caused at
least a year’s setback in fulfilling con-
gressional intent. It delayed the tooling
up of the Coastal Zone Act program at
the Federal level and also caused delay
at the State level. We, therefore, cannot
suffer any withholding of the funds ap-
propriated or other additional delay by
the administration.

To deal with this special situation,
the language of the Coastal Zone Act
appropriation and my statement here
today is intended by the Conferees to
make it absolutely certain that the leg-
islative history of this appropriation
leaves no doubt as to its meaning.

First, we provide that the sums appro-
priated shall remain available until ex-
pended. This is consistent with the lan-
guage of section 315 of the Coastal Zone
Management Act.

Second, we appropriate the total sum
of $12 million. It is the conferees’ intent
that it is to be used as follows: $4 million
for grants to States under section 312
of the Coastal Zone Management Act to
be used to mateh State funds on an equal
basis to acquire, develop, and operate
estuarine sanctuaries pursuant to that
section of the Coastal Zone Management
Act of 1872; $7,200,000 for grants to
States under section 305 of the Coastal
Zone Management Act to assist States
in the development and administration
of coastal zone management programs
pursuant to those sections. The Confer-
ence Committee understands that the de-
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lays caused by the administration have
now made it impossible for any State fo
perfect a management program so as to
be able to qualify under section 306. We
therefore decided that all of the $7.2
million should be utilized under section
305 which is for developing management
programs. For some States, the money
will be for a review and fine tuning of
existing programs. For others, of course,
it will be for the true beginning of the
development of a program, The Confer-
ence Committee, however, has retained
the language of the Senate amendment
which also refers to section 306 for the
reason that if any of these moneys should
remain unobligated in the following fis-
cal year, the Secretary of Cominerce, may
wish to designate them, with the approval
of both committees, as also available for
section 306 grants; and $800,000 for the
administrative expenses of the Secrelary
of Commerce, through NOAA, in carry-
ing out the Coastal Zone Management
Act of 1972.

Third, we provide that the expendi-
tures of this appropriation shall not re-
sult in, or be used as, an excuse for the
withholding of appropriated funds for
other NOAA activities, This includes
cutbacks in NOAA spending as well.
Moreover, the conferees hope that
prudence will be exercised and that this
appropriation will not be reduced by the
administration to repay funds trans-
ferred or borrowed from other areas to
keep the coastal zone program alive
within NOAA for periods during which
the administration had failed to request
funds unless such repayment is made
following consultation with the two
committees.

Fourth, we use language which recog-
nizes and declares that the States are
legally entitled to receive the moneys
appropriated, notwithstanding any at-
tempt to impound them or otherwise not
make them available through methods
such as jamming the administrative
machinery, by not providing regulations
or by not processing applications.

Fifth, we reguire that each coastal
State shall receive its share of the
coastal zone management funds. If there
should be a failure to publish necessary
regulations or other administrative fail-
ures, it is necessary to indicate each
State’s entitlement. The regulations, if
available, should specify a formula for
dividing the funds between the States
including relevant considerations to de-
termine the proportions. The extent and
nature of the shoreline and area which
will be managed, population pressures
and the extent of coastal zone problems
which the act is designed to assist the
States in meeting are criteria that might
be used. The provisions of this appro-
priation measure are not intended to in-
terfere with a reasonable proportional
allocation scheme but, instead, we mean
to refer to it, if the formula is developed
by the executive branch.

Lastly, we have included language to
assure that the funds appropriated will
not be designated by the administration,
directly or indirectly, for use in areas
outside a coastal State’s coastal zone
which that State has included in an
application for assistance under a na-
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tional land use law, This prevents dupli-
cation by keeping funds for both pro-
grams from being spent in the same
geographical area. A coastal State with
both programs will designate its coastal
zone management act area and its sepa-
rate land use act area.

ExHIBIT 1
BupGET AMENDMENTS, 1974, DEPARTMENT OF

COMMERCE

THE WHITE HoUSsE,
Washington, August 15, 1973.

THE PRESIDENT OF THE SENATE.

Sm: I ask the Congress to consider amend-
ments to the request for appropriations
transmitted in the budget for the fiscal year
1974 In the amount of $5000,000 for the
Department of Commerce,

The details of these proposals are set forth
in the enclosed letter from the Director of
the Office of Management and Budget, with
whose comments and observations I concur.

Respectfully,
RicHARD NIXON.

[Estimate No. 27, 93d Cong., first sess.]
ExECUTIVE OFFICE
OF THE PRESIDENT,

OFFICE OF MANAGEMENT AND BUDGET,
Washington, D.C., August 15, 1973,

The PRESIDENT,
The White House.

Sme: I have the honor to submit for your
consideration an amendment to the request
for appropriations transmitted in the budg-
!!t . 2 @

Department of Commerce—National Oceanic
and Atmospheric Administration
Operations, research, and facilities:

Request pending $343, 089, 000

Proposed amendments 5, 000, 000

Revised request 348, 089, 000

The proposed budget amendment would
initiate implementation of P.L., 92-583, the
Coastal Zone Management Act of 1972. This
Act authorizes the Secretary of Commerce to
make grants to coastal states to assist them
in the development of a management pro-
gram for the land and water resources of
their coastal zones. With needed broader
land use legislation now under consideration
by the Congress, “it is now timely to proceed
with funding of the Coastal Zone Manage-
ment Act so as to assure beneficial use, pro-
tection and development of our coastal
waters and adjacent shorelands.”

I have carefully reviewed the proposal for
appropriation contained in this document
and am satisfied that this request is neces-
sary at this time. I recommend, therefore,
that this proposal be transmitted to the
Con

Respectfully,

Roy L. AsH,
Director.

Mr. HART. Mr. President, it was with
deep regret that I learned our conferees
on this bill were not able to prevail and
keep the $1 million appropriation the
Senate added for the Antitrust Division
of the Department of Justice.

Frankly, I think Congress is being
penny-wise and pound-foolish to keep
the antitrust division handicapped by a
shortage of funds.

For this is certainly one area of gov-
ernmental spending which demonstrates
a good return on the investment.

For example, antitrust action against
five drug companies has directly reduced
prices of the important antibiotic tetra-
cycline to consumers by 95 percent. The
antitrust action against a number of
electrical equipment manufacturers led
to treble damage settlements which re-
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sulted in more than $500 million being
returned to consumers through reduced
utility rates.

That settlement alone would finance
the division's current budget for more
than 40 years.

Surprisingly enough, despite such suc-
cess, the budget for the division—when
measured in 1958 dollars—has decreased
since 1950, while the size of the economy
has more than doubled. So, in the face
of a well-documented trend toward eco-
nomic concentration, the division em-
ploys fewer persons to enforce the anti-
trust laws than it did 23 years ago.

Mr. President, the additional funds
were added to the appropriation for the
Antitrust Division by the Appropriations
Committee at the request of myself and
four of my colleagues on the Judiciary
Committee, Senators EKEeNNEDY, BAYH,
GurNeY, and TuwnnNey. The Senate
agreed. But unfortunately, apparently
the House conferees did not.

‘We reluctantly accept the decision of
the conference.

But we do not give up on the cause.
Hopefully, we can yet this year convince
the House of the wisdom of investing in
the Antitrust Division.

Mr. TUNNEY. Mr. President, I rise to
express my disappointment at the refusal
of the House conferees to accept two pro-
visions—one to increase funding for the
Antitrust Division of the Justice Depart-
ment and another to increase funding for
the Community Relations Service divi-
sion of the Justice Department. Both of
these increases were of the upmost im-
portance.

Senator Hart, myself, and other mem-
bers of the Judiciary Committee wrote to
Senator PasTorg, chairman of the Sub-
committee on State-Justice-Commerce
appropriations on June 28 asking that
the funding level for the Antitrust Divi-
sion be increased by $3 million. Fortu-
nately, the subcommittee partially ac-
ceded to our request and increased the
budget request by $1 million. This in-
crease subsequently passed the Senate.

On July 17, I wrote to Senator PASTORE
again requesting that the $4 million in
funds slashed by the administration from
the Community Relations Service budg-
et be restored. Again, the subcommit-
tee attempted to meet this request and
$1 million was added to the budget re-
quest for CRS and was passed by the
Senate.

Although the funding level that I had
requested for each division was much
higher than what was approved by the
Senate, I felt that the $1 million increase
for the two functioning in an effective
manner. The refusal of the House con-
ferees to accept these modest, but neces-
sary, increases is very distressing to me
as it should be to all Americans who feel
that we need a strong Antitrust Division
to maintain the viability of our free en-
terprise system and a strong Community
Relations Service to insure the continued
operation of the only Federal agency
charged with concillating racial dis-
putes.

Both of these issues are extremely im-
portant. I would hope that the Congress
would reevaluate its position on the need
for these increases at the earliest pos-
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sible opportunity—hopefully in the sup-
plemental appropriations bill this year.
I ask unanimous consent that the two
letters written to Senator PasTore be
printed in the Recorp at this point.
There being no objection, the letters

were ordered to be printed in the Recorp,

as follows:

Jury 17, 1973,

Hon. JouEn O. PastORE,

Chairman, Senate Appropriations Subcom-
mittee on State, Justice, Commerce, the
Judiciary, Washington, D.C,

Dear Jorwn: It s my understanding that
your subcommittee currently i{s marking-up
appropriations that include funding for the
Community Relations Service of the Justice
Department. The service was set up under the
Civil Rights Act of 1864 to help reduce racial
tensions and confilets, but it will all but be
dismantled under the administration's 1974
budget, whieh slashes funds for the service
from $6.8 to §2.8 million. This goes beyond
cutting to the bone. It cuis through the
bone in a meat-axe amputation of the one
federal agency charged with conciliating ra-
cial The service, which has shunned
publicity, has been spectacularly suecessful
in behind-the-scemes negotintions in pre-
venting violence and settling confliets. It has
worked in major cities in California send in
troubled farm lands fm the Central Valley.
My state would be particularly hard hit by
the drastic cut-back, and fts two-man Los
Angeles office would be closed. I'm sure other
areas throughout the United States would be
similarly affected and I would urge you and
your subcommittee to restore funding to this
vital service. Thank you for your considera-
tion.

Sincerely,
Joux V, TUNNEY,
U.8. Senator.
U.S. SeENaTe,
Washington, D.C., June 28, 1973,

Hon, JomEw O. PasTOoRE,

Chairman, Subecommittee for the Depart-
ments of State, Justice, Commerce, the
Judiciary, and Related Agencies, Com-
mittee on Appropriations, U.S. Senate,
Washtngton, D.C.

Dear Mr. CEaAmMAN: This letter is to re-
quest an inerease of 83 million In the budget
for the Antitrust Division of the Department
of Justice.

We make this request mindful of wide-

eoncern about inflation and the effect
of government spending on fhe economy.

Economists of various persuasions, includ-
ing Dr, Arthur Burns, Chairman of the Fed-
ernl Reserve Board, and Dr. Pierre Rinfret,
formerly Special Economic Advisor to Presi-
dent Nixon, have stated that the most effec-
tive way to contral prices is to increase eom-
petition in the marketplace.

The antitrust laws are designed to do just
that, and effective enforcement of those laws
remain the nation's best defense against
unhealthy economic concentration. Cer-
tainly, we do not suggest that an additional
$3 million for the Antitrust Division will
solve the problem of inflation, but we do be-
leve it could help. Equally important, poten-
tlal savings to consumers from successful
antitrust actions could more than offset the
increase.

For example, antitrust action against five
drug companies has directly reduced prices
of the important antibiotic tetracycline to
consumers by 95 percent. The antitrust ac-
tlon against a number of electrical eguip-
ment manufacturers led to treble damage
settlements which resulted in more than §500
milion being returned to consumers through
reduced utility rates. The electrical equip-
ment conspiracy settlements alone would
meet the division’s current budget for more
than 40 years.
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Surprisingly enough, despite such success,
the budget for the divislon—when measured
in 1958 dollars—has decreased since 1950,
while the size of the economy has more than
doubled. So i the face of a well-documented
trend toward economic concentration, the di-
vision employs fewer persoms to enforce the
antitrust laws than it did 23 years ago.

As a result, cases which are brought drag
on longer; and many actions are not filed
because the division is reluctant to take on
“big cases” which would tie up a large per-
centage of its resources. About ten percent
of the division’s manpower is now working
full time on the IBM case. That case was
filed over four years ago and has yet to come
to trial. Even more striking, Control Data
Corporation’s private suit against IBM was
settled in a pretrial stage with a $156 million
payment from IBM to cover Comtrol Data’s
legal expenses alone. This sum exceeds the
division's entire budget.

Unhappily, the hard fact is that to a great
extent the cases brought today must be made
against giant defendants whose resources
swamp those of the Antitrust Division. In
1960, there were only a dozen manufactur-
ing corporations with assets in excess of $1
billion; as a group, they held 18 percent of
all manuf assets. By 1972, 52 per-
cent of all manufacturing assets were held
by 115 "billion dollar” firms.

The Administration has requested about
$13 million for the division for fiscal year
1974, a small and clearly inadequate Increase
aver last year's total. An increase of $3 mil-
lion would allow the division to hire 50 more
lawyers and support personnel, including
economists. It Is our understanding that the
division could usefully absorb such an
increase,

It seems to us then that our request is
consistent with congressional concern about
inflation and federal spending. Further, our
request should emnjoy the support of all of
us who believe competition In the market-
place is the best way to control prices and
of those who recognize that suecessful anti-
trust actions ecan save consumers many
times over the cost to the Federal Govern~
ment.

With best wishes,

Sincereiy,
Epwarp M. EENNEDY,
BircH Bavs,

Mr. PASTORE. Mr. President, I move
the adoption of the conference report.

The PRESIDING OFFICER. The ques-
tion is on agreeing to the conference re-
port. The yeas and nays have been or-
dered, and the clerk will call the roll.

The legislative clerk called the roll.

Mr. ROBERT C. BYRD. I announce
that the Senator from Indiana (Mr.
HarTrE), the Senator from Massachu-
setts (Mr. Eennepny), the Senator from
Washington (Mr. Macwuson), the Sena-
tor from Utah (Mr, Moss), the Sena-
tor from Wisconsin (Mr, Nerson), and
the Senator from Mississippi (Mr, STEN-
NIs) are necessarily absent.

I further announce that the Senator
from Nevada (Mr. Brsie), the Senator
from Xentucky (Mr. HupprLeEsTox), the
Senator from Minnesota (Mr. Hom-
pHREY), and the Senator from Georgia
(Mr. Tarmance) are sbsent on official
business.

I further announce that, if present
and voting, the Senator from Washing-
ton (Mr. Macnuson), the Senator from
Massachusetts (Mr. Kennepy), and the
Senator from Minnesota (Mr. Hum-
PHREY) would each vote “yea.”
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Mr. GRIFFIN. I announce that the
Senator from Nebraska (Mr, CUrTIs) is
absent by leave of the Senale on official
business.

The Senator from Colorado (Mr. DomI-
wick), the Senator from Arizona (Mr.
GorowaTeEr), the Senator from Oregon
(Mr. Packwoop), the Senator from Ohio
(Mr, Saxse), the Senator from Penn-
sylvania (Mr. ScHweIKER), the Senator
from Virginia (Mr. Wiiriam L. Scort),
and the Senator from South Carolina
(Mr. THURMOND) are necessarily absent.

If present and voting, the Senator from
Nebraska (Mr. Curtis), and the Senator
from South Carolina (Mr. THURMOND)
would each vote “yea.”

The result was announced—yeas 80,
nays 2, as follows:

[No. 480 Leg.]
YEAS 80

Domeniei
Eagleton
Eastland
Fannin
Fong
Fulbright
Gravel

Griffin
Gurney
Hansen
Hart
Haskel!
Hatfield
Hathaway
Helms
Hollings
Hruska
Hughes
Inouye
Jackson

NOT VOTING—18

Kennedy Bcott,

Magnuson William L.
Stennis
Talmadge
Thurmond

Bible
Curtis
Dominick
Goldwater
Hartk

2
Huddleston
Humphrey

So the conference report was agreed to.

The PRESIDING OFFICER. The
clerk will state the first amendment in
disagreement.

Mr. PASTORE. Mr. President, I ask
unanimeus consent that the amendments
in disagreement be considered en bloc.

The PRESIDING OFFICER. Without
objection, the amendments in disagree-
ment will be cansidered en bloe.

The amendments in disagreement are
as follows:

Reszolved, That the House recede from its
disagreement to the amendment of the Sen-
ate numbered 30 to the aforesald bill, and
coneur therein with an amendment, as
foltows:

In len of the matter proposed to be in-
serted, insert:

“DEVELOPMENT FACILITIES

“For grants and loans for development
facilities as authorized by titles I, II, and IV
of the Public Works and Economic Develop-
ment Act of 1965, as amended (79 Stat. 562;
81 Stat. 266, 83 Stat. 219; 84 Stat. 375; 856
Stat. 166), $159,000,000 of which not more
than £25,000,000 shall be for grants and
loans to Indian tribes, as authorized by title
I, section 101(a) and title II, section 201(a)
of such Act: Provided, That upon enactment
of the Indian Tribal Government Grant Act
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the unobligated balances of the amounts

appropriated for Indian tribes under title I,

section 101(a) and title II, section 201(a)

shall be transferred to carry out such pur-

poses of the Indlan Tribal Government

Grant Act.”

Resolved, That the House recede from its
disagreement to the amendment of the Sen-
ate numbered 37 to the aforesaid bill, and
concur therein with an amendment, as fol-
lows:

In lieu of the sum named in said amend-
ment, insert:

“$12,000,000.”

Resolved, That the House recede from its
disagreement to the amendment of the Sen-
ate numbered 46 to the aforesaid bill, and
concur therein with an amendment, &s
follows:

In lieu of the matter proposed to be in-
serted, insert:

“COMMISSION ON THE ORGANIZATION OF THE
GOVERNMENT FOR THE CONDUCT OF FOREIGN
POLICY

“SALARIES AND EXPENSES

“For necessary expenses of the Commis-
sion on the Organization of the Government
for the Conduct of Foreign Policy, authorized
by title VI of the Foreign Relations Authori-
zation Act of 1972, $1,050,000 to remain avail-
able until June 30, 1975.”

Mr. PASTORE. Mr. President, I move
that the Senate agree to the House
amendments to Senate amendments
numbered 30, 37, and 46.

The motion was agreed to.

Mr. MANSFIELD. Mr. President, will
the Senator yield?

Mr. PASTORE. I yield.

Mr. MANSFIELD. Mr. President, I
think we ought to reiterate, as we stated
at the time the original appropriation
bill passed the Senate, that the distin-

guished Senator from Rhode Island (Mr.

PasTore), the distinguished Senator
from Nebraska (Mr. Hruska), and the
members of the subcommittee—and I am
happy to include myself in that list—
have done a remarkably effective and
efficient job in economizing. The net re-
sult of what the Senate has done is a
reduction of almost $60 million below
the budget presented by the adminis-
tration.

I think all too often some of our asso-
ciates are not given the credit which I
think is their due, and I think it ought
to be brought out also that, as far as the
distinguished Senator from Rhode Island
is concerned, this is not by any means
the first appropriation bill which he has
handled in which a significant reduction
has been reported.

So, just to make the record straight
and to commend the distinguished Sen-
ator from Rhode Island personally for
the great work he has done in the field
of the economy and in the field of cut-
ting expenditures, I want the record to
show how I feel. I thank the Senator.

Mr. JACKSON. Mr. President, before
I call up the conference report on S.
1570, I just want to join the majority
leader in his comments regarding the
able senior Senator from Rhode Island.
I think, as usual, he has been extremely
thoughtful and skillful in separating out
the things that could be eliminated and
keeping in the things that are essential.
I want to join in commending him for
the sensible economies he has made. He
has handled them very well. He always
handles his Appropriations Subcommit-
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tee in a manner which I think lends great
credit to the Senate in its deliberations
on expenditures. I want to join in these
commendations.

ENROLLED BILL PRESENTED

The Secretary of the Senate an-
nounced that on today, November 14,
1973, he presented to the President of the
United States the enrolled bill (S. 1081)
to amend section 28 of the Mineral Leas-
ing Act of 1920, and to authorize a trans-
Alaska oil pipeline, and for other
purposes.

MESSAGE FROM THE PRESIDENT—
APPROVAL OF BILLS

A message in writing from the Presi-
dent of the United States was communi-
cated to the Senate by Mr. Marks, one
of his secretaries, and he announced that
on November 9, 1973, the President had
approved and signed the act (8. 607) to
amend the Lead Based Paint Poisoning
Prevention Act, and for other purposes;
and on November 13, 1973, the President
had approved and signed the act (8. 11)
to grant the consent of the United States
to the Arkansas River Basin compact,
Arkansas-Oklahoma,

EMERGENCY PETROLEUM ALLOCA-
TION ACT OF 1973—CONFERENCE
REPORT

Mr. JACKSON. Mr. President, I sub-
mit a report of the committee of con-
ference on S. 1570, and ask for its im-
mediate consideration.

The PRESIDING OFFICER. The re-
port will be stated by title.

The legislative clerk read as follows:

The committee of conference on the dis-
agreeing votes of the two Houses on the
amendments of the House to the bill (S.
1570) to authorize the President of the
United States to allocate crude oil and
refined petroleum products to deal with ex-
isting or imminent shortages and disloca-
tions in the national distribution system
which jeopardize the public health, safety,
or welfare; to provide for the delegation of
authority to the Secretary of the Interior;
an.. for other purposes having met, after full
and free conference, have agreed to recom-
mend and do recommend to their respective
Houses this report, signed by all the con-
ferees on the part of both Houses.

The PRESIDING OFFICER. Is there
objection to the consideration of the
conference report?

There being no objection, the Senate
proceeded to consider the report.

(The conference report is printed in
the House proceedings of the CoNGREs-
stoNaL Recorp of November 12, 1973 at
p. 36660.

Mr. JACKSON. Mr. President, I ask
for the yeas and nays on the conference
report.

The yeas and nays were ordered.

Mr. JACKSON. Mr. President, I ask
unanimous consent that William Van
Ness, Lucille Langlois, Jim Barnes, Gren-
ville Garside, Mike Harvey, and Jerry
Verkler, members of the staff of the
Senate Committee on Interior and In-
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sular Affairs, be granted the privileges
of the floor during the consideration of
the conference report on S. 1570, the
Emergency Petroleum Allocation Act of
1973.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. JACKSON. Mr. President, I yield
for a similar request to the Senator from
Arizona (Mr. FANNIN).

Mr. FANNIN. Mr. President, I ask
unanimous consent that David Stang,
Harrison Loesch, Fred Craft, Roma
Skeen, and Maureen Finnerty, all of the
minority staff, be given the privilege of
the floor during the discussion of the
conference report on 8. 1570.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. JACKSON. Mr. President, the
Committee on Interior and Insular Af-
fairs on May 17 reported out S. 1570, the
“Emergency Petroleum Allocation Act of
1973.” This is an emergency measure to
deal with an urgent problem to which
Members of the Senate need no intro-
duction.

The basic purpose of 8. 1570 is to deal
with the first peacetime fuel shortages in
American history. And if this legislation
was needed when the Senate first passed
it 6 months ago, its final enactment has
become a matter of the highest urgency.

It was already clear 6 months ago that
we were not dealing with the isolated
spot shortages predicted by some. It was
obvious then that we were confronting
the prospect of serious, prolonged and
widespread shortages which would have
a real impact on our economy, which
would affect the nature and structure of
the petroleum industry, and which would
alter the standard of living enjoyed by
many Americans.

Today, as a result of the Arab oil
embargo, the outlook is grim. We are
facing shortages equal to 20 percent or
more of our petroleum needs. Rationing
has become a necessity. Severe economic
dislocations affecting individual jobs and
factories and whole industries are in-
evitable. And there seems no easy way
to avoid a degree of personal hardship
which, a few months ago, seemed almost
unthinkable., Against this background,
the basic purpose of 8. 1570 to “share the
shortages” as fairly as possible seems
more valid than ever.

Congress recognized the need to allo-
cate scarce fuels when it authorized the
President in the Economic Stabilization
Act amendments adopted last April to
establish priorities of use and provide for
the allocation of crude oil and petroleum
products to meet essential needs and pre-
vent anticompetitive effects resulting
from shortages. Under this authority, the
President inaugurated a voluntary allo-
cation system, which, as we all know,
was woefully inadequate to deal with fuel
shortages, even before our imported fuel
supplies were curtailed.

The failure of the voluntary system
was in effect recognized by the admin-
istration when it first adopted a manda-
tory allocation program for propane and
then implemented a mandatory program
for middle distillate fuels on November
1. I would emphasize, Mr. President, that
these existing mandatory programs will
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not be disrupted by enactment of S. 1570.
The legislation specifically provides that
these programs implemented under the
authority of the Economie Stabilization
Act shall continue in effect until modified
pursuant to S. 1570.

S. 1570 goes beyond discretionary au-
thority and mandates action—both by
the executive branch and by private in-
dustry—to assure the equitable distribu-
tion of fuels in short supply.

This act requires the President to pre-
pare and publish priority schedules and
plans for the allocation and distribution
of fuels which are or may be in short
supply. The President is to allocate or
distribute such fuels pursuant to these
schedules and plans if necessary to
achieve the objectives of the act.

The President’s authority is to be exer-
cised generally to minimize the impact
of fuel shortages or dislocations in the
fuel distribution system. More specifical-
ly he is required, in implementing his
authority under the act, to take such
actions as are necessary to protect the
public health, safety, and welfare; to
maintain public services and essential
agricultural operations; to preserve an
economically sound and competitive pe-
troleum industry; to provide for equita-
ble distribufion of fuels at equitable
prices among all regions and areas of
the United States and all classes of con-
sumers; to achieve economic efficiency
and minimize economic distortion, inflex-
ibility, and unnecessary interference
with market mechanisms.

This authority is essential if we are fo
assure continuation of vital serviees in
the face of critical energy shorfages.

The conference report differs from the
original Senate bill in a number of re-
spects.

The definition of independent refiner
has been expanded, to include definition
by percentage of market volume as well
as by source of crude, and a category of
“small refiner” has been added to the
bill. A definition of the United States
has heen included to assure that posses-
sions of the United States would be
covered by this program.

The “dealer day in court” has been
dropped from the Senate bill. A dollar-
for-collar passthrough provision has
been added from the House bill for net
increases in fhe cost of crude and prod-
ucts.

A provision has been added from the
House bill to allow priority considera-
tion for allocation for those users of
natural gas who have been curfailed by
the FPC. The conference report also ac-
cepts House language that, to the extent
practicable and consistent with the ob-
jectives of the bill, users of liquified
petroleum gas may be exempted from
allocation if they have no alternative
fuel.

And, finally, the conference report pro-
vides for a pro rata sharing of short-
falls in refined products and crude, to
allow for equitable distribution and to
permit new market entries. The bill re-
flects the conferees’ concern that ade-
quate provision be made for crude oil
supplies for new or expanded refineries.
The assurance of such supplies will make
it possible to secure financing for re-
finery projects and the President is au-
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thorized to make adjustments in crude
oil allocations for this purpose.

Mr. President, in spite of the differ-
ences between the Senate and House hills
it is my opinion that the conference re-
port satisfies the goals of the Senate set
forth in 8. 1570 and will achieve the pur-
poses of requiring essential emergency
allocation measures. I urge that the Sen-
ate adopt the conference report.

The PRESIDING OFFICER (Mr.
Haraaway) . The Senator from Arizena is
recognized.

Mr. FANNIN. Mr. President, I join in
the statements of the Senator from
Washington, the floor manager of the
legislation and chairman of the com-
mittee, and commend him for the work
in which he was involved in getting this
legislation to the commitiee and through
the conference.

Mr. President, S. 1570, the Emergency
Petroleum Act of 1973 is the first major
congressional design for dealing with
our worsening fuel erisis. Historical
events have to some degree outrun the
scope of the bill—and the Senator from
Washington agrees with me that what
has happened has caused that to come
about—necessitating further steps which
will soon be before this body in the shape
of S. 2589, the Energy Emergency Act.
We will recall that the Senate passed S.
1570 last June, and it was designed to
meet the energy problems apparent to us
at that time. The explosion in the Mid-
east and the consequent cutoff of Mid-
east oil supplies has changed and wor-
sened our situation to a degree demand-
ing further steps and more severe action
both by the Congress and the adminis-
tration. Nevertheless, S. 1570 is neces-
sary and fully appropriate in its own
right. S. 2589 is designed to carry for-
ward, on the initial framework provided
by S. 1570, the major changes in our
circumstances and uses of energy which
the national interest now demands. The
conference committee of the House and
the Senate could take these matiers into
consideration, since the bill did not go
to conference until after the inferrup-
tion of our Mideast supply.

The success of 8. 1570 and its required
Executive regulations, reguires the
wholehearted cooperation of and
prompt action by all seements of our oil
and gas industry, from the largest of the
vertically integrated majors to the small-
est of the independent refiners and mar-
keters. In order to obtain this coopera-
tion—which will be willingly given by the
industry if it is allowed to do so—it will
be necessary in our consideration of S.
2589 that certain accommodations be
made with regard to rules and regula-
tions to be established as pertinent to
maximizing the cooperation of the indus-
try in helping to effectuate and imple-
ment equitable fuels allocation. Sinee the
House version contained no such provi-
sions and it was beyond the authority of
the conferees to enlarge the Senate lan-
guage, and since the breadth and depth
of the upcoming emergency was un-
known at the time the Senate passed its
bill last June, relevant provisions of S.
1570 are obviously insufficient.

For this reason it was the unanimous
understanding of the conferees that the
nroblem again would be addressed in
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5. 2589 on the Senate side and its coun-
terpart or counterparts in the House, and
further adjustments made as required to
obfain fhe fullest and widest industry-
wide implementation.

I would just say that with regard to
certain accommeodations to be made with
regard fo rules and regulations to be es-
tablished as pertinent to maximizing the
cooperation of the industry in helping
to effectuate and implement equitable
fuels allocation, it is necessary, in order
to accomplish this, that S. 2589 include
those stipulations that we were not able
to include in S. 1570, to obtain the fullest
and widest industrywide cooperation.

Mr. JACKSON. Was the Senator re-
ferring to the problem of antitrust?

Mr. FANNIN. I am referring ta the
cooperation and assistance that would be
necessary. That could involve some stip-
ulations of antitrust.

Just to pose the question, is it not cor-
rect that what we are doing in 5. 2589
is seeking to accomplish some of the ob-
jeetives that would perhaps arise in con-
nection with 8. 1570? We were not able
to do it in 8. 1570; we did not have the
emergency existing at that time. So in
8. 2589 we have gone beyond that point.

Mr. JACKSON. Yes. The Senator is re-
ferring to the emergency bill that will
come up after this one?

Mr. FANNIN. Yes.

Mr. JACKSON. It is our intention to
cover several areas. As the Senator
knows, one is to provide grants-in-aid to
the States, which are not covered in
this bill, to enable them to handle the
costs of administration that the States
will be obligated to carry out as, in ef-
fect, agents of the Federal Government.
We are doing this in order to avoid a
Federal bureaucracy.

Mr. FANNIN. Yes.

Mr. JACKSON. Then, in addition, we
are preparing an amendment to S. 2589,
which will relate to the antitrust prob-
Iem.

Mr. FANNIN. Yes.

Mr. JACKSON. And I hope we will have
that ready in time for action tomorrow.

Mr. FANNIN. ¥Yes. I just wanted to
bring out that we——

Mr. JACKSON. It is not in this bill.

Mr. FANNIN. Not in this bilL

Mr. JACKSON. I mean in this confer-
ence report.

Mr, PANNIN. In the S. 1570 conference
report or bill, but we hope it will be coy-
ered either within the legislation, or that
by the time the amendments are adopted
it will be covered.

Mr. JACKSON. The Senator is correct.

Mr. FANNIN. And the Government can
have the coordination and coopera-
tion——

Mr. JACKSON. The point is, we did
not have the opportunity to take care of
it in this bill or in this conference re-
port, but we intend to deal with that
problem.

Mr. FANNIN. Yes.

Mr. JACKSON. In connection with S,
2580.

Mr. FANNIN. I thank the distinguished
Senator from Washington for confirm-
ing my understanding in this matter.

Mer. President, these provisions will not
constitute a precedent. What is proposed
is primarily an expansion of section 708
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of the Defense Production Act of 1950,
now limited to the allocation of oil im-
ports for national defense purposes only
to cover the overall civil emergency with
which we are faced. In other words, sec-
tion 708 of the Defense Production Act
of 1950 allows certain industry coopera-
tion and joint actions which would other-
wise be prohibited to occur in the case
of oil importations only when required
for national defense reasons. S. 1570 and
S. 2589, which the Senate will also short-
ly have under consideration, should ex-
tend such exemptions to the allocatory
process for all supplies of crude oil and
refined products, whether foreign im-
ports or domestically produced.

The report of the conferees also ex-
plains the understanding of the confer-
ence committee with respect to the au-
thorities conferred on the President by
the Economic Stabilization Act of 1970
vis-a-vis the authorities conferred by S.
1570. It wzs not and is not intended by
the conferees that the authority to con-
trol prices of crude oil and refined prod-
ucts conferred by section 4(e) of the act
should supplant Economic Stabilization
Act authority in the realm of oil and gas.
Only in cases in which the purposes of
the current act eannot be carried out
under the former pricing authorities
need the President rely solely on the ncw
authority conferred by S. 1570. In other
cases he will be able to operate under
the authorities conferred by both acts.
For purposes of avoiding litigation and
controversy, I recommend that both

such authorities be cited in the rules and
regulations which will be promulgated
by the executive branch in carrying out

8. 1570.

Mr, President, one other area of the
manager’s report should be specifically
referred to in order that the Senate may
have a full understanding of the overall
plan and program proposed by S. 1570.
Section 4 of the act sets out the require-
ments of the Mandatory Allocation plan
and subsection b(1) of that section re-
quires that the regulations provide for
various priorities in such allocations.
One of the overriding requirements of
any allocation plan is to make full use of
the entire refining capacity of the United
States. In order to do so the act takes
care of the small and independent re-
finers who do not have their own sources
of erude oil supply.

But it should be noted that such allo-
cations might not operate to the prej-
udice, percentagewise, of the refining
capacities owned and operated by the
major oil companies. So long as the in-
flow to U.S. refineries equals or exceeds
the 1972 input, the small and independ-
ent refiners are to receive at least the
amount of their 1972 allocations, If—as
we anticipate will occur—the total coun-
trywide input to our refiners falls be-
low that of 1972, then it becomes neces-
sary to “share shortages.” If this occurs,
the small and independent refiners will
still receive their fair share of available
supplies, but not to the percentage detri-
ment of the large refiners. As my col-
league Senator Hansen put it, if our total
input falls 15 percent below 1972 levels,
then each refinery in the country should
be operating at 85 percent of its capacity.
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As shown by section 4(c) (1) (B) of S.
1570, the reductions must be prorated.
The intentions of the conference com-
mittee in this regard and indeed its in-
tentions in how the allocation scheme,
provided by the act, will generally be
implemented by the administration are
explained on pages 3 to 8 of the man-
agers’ report.

Mr. President, S. 1570, the Emergency
Petroleum Allocation Act of 1973 pre-
sents a first step toward meeting our
present dilemma. Ifs inadequacies can
be partially rectified in S. 2589. But even
that act fails to provide proper incen-
tives to stimulate supply. Thus, in 8.
1570 we are merely spreading shortages
around.

Mr. HANSEN. Mr. President, who has
the floor?

Mr. JACKSON. Mr. President, I have
the floor. I yield to the Senator from
Wyoming.

Mr. HANSEN. Mr. President, I thank
my distinguished colleague the chairman
of the Committee on Interior and Insu-
lar Affairs, very much for his gracious-
ness in yielding to me.

Mr. President. all of us are concerned
and deeply disturbed over the growing
energy crisis in the United States. There
are some among us who have felt for
some several years that the direction we
were taking would lead to catastrophe.
Earlier, a few years ago, these warnings
were falling upon deaf ears, and instead
of taking heed or even bothering to look
into the situation, each person for him-
self, it was easy to brush aside the re-
marks that were being made as simply
parroting the best interests of the oil
companies in America.

I think that no one needs to recognize
that some of the warnings made several
years ago were, indeed, prophetic. The
unfortunate thing is the situation is even
more serious than some of us at that
time had believed it might develop into
being.

Japan is faced with a very critical sit-
uation today. No one needs to tell the
Japanese how serious it is. They are mak-
ing all sorts of predictions as to what
the extreme impact of being denied the
petroleum and oil supplies they have
been able so far to acguire throughout
the rest of the world will have on their
economy.

So, in that general framework of a
widening and growing international con-
cern over the energy crisis, we are taking
up this bill today.

Let me say that the Committee on In-
terior and Insular Affairs has been very
active. We have actually dealt with six
different pieces of legislation this year.
They are S. 268, the Land Use Policy
Planning and Assistance Act. 8. 425, the
Surface Mining Reclamation Act. S. 1570,
the Emergency Petroleum Allocation
Act—now before us. S. 1981, the Federal
Land Right-of-Way Act—that is the
Alaskan pipeline. S. 2176, the National
Fuels and Energy Conservation Act. S.
2589, the National Energy Emergency
Act.

Mr, President, what disturbs me is that
all of us in this country know we are go-
ing to be faced with some very serious
and critical problems this winter, prob-
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lems that go beyond the closing of fac-
tories, the suspension cf jobs, the drying
up of income, problems that go right to
the heart of life in America, that threat-
en there will not be enough fuel to keep
homes in America warm this winter, that
schools will undoubtedly have to be
closed, that store hours and business ac-
tivities generally will be curtailed in or-
der to accommodate America's lifestyle
in this time of emergency to a very
greatly shortened supply of energy. These
are some of the prospects that we are
looking at today.

It i3 because of this fact that, with
the exception of the Alaska pipeline bill,
Mr. President, not one of the actions we
have taken so far really addresses the
problem of supply. I am disturbed be-
cause that is the case.

The distinguished Senator from Okla-
homa (Mr. BARTLETT) was able to get an
amendment to the Alaska pipeline bill
which exempted from control by the
Cost of Living Council, and from other
impositions that otherwise would apply
to production from the stripper wells in
this country, that amount of petroleum
that comes into the marketplace. As a
consequence, because of his efforts, which
were in the main opposed by many mem-
bers of the Committee on Interior and
Insular Affairs, we did do something
about supply.

The fact is, Americans will be very
grateful to the Senator from Oklahoma
(Mr. BartrETT) this winter that his
stripper well amendment was tied into
the bill, because it will mean simply that
this will be oil that can be used this
winter—mow. We do not have to drill
any more wells. We do not have to ex-
plore the Outer Continental Shelf in
areas where we have not, so far, ex-
plored there.

All we have to do is to let the price
rise so that it will continue to be econom-
ically feasible for stripper well operators
to produce the oil that without the relief
that comes from being freed from price
controls they would be leaving in the
ground.

It is just that simple.

Whenever it costs as much to bring
the oil above ground as the oil sells for,
at that point in time any intelligent
operator in the oil business—and they
are all intelligent—will close that well
down.

So America had the hard choice to
make. It really was not a hard choice,
because we did not give the average
American any chance to make that
choice, but if we had, I am certain that
there would have been no doubt at all in
the minds of nearly everyone of the 210
million of us that we would rather have
fuel at a higher price than to have froz-
en water pipes, to have cold homes, to
have stores closed and factories closed
and people out of jobs, and cars and
trains and ships and planes unable to
move. Yet that was the prospect. I was
surprised that there were as many peo-
rle as was the case in Congress who
failed to understand and appreciate the
seriousness of the issue they faced.

I am equally disturbed, because we do
not yet, some of us, seem to understand
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the workings of the economy that we
have in the United States of America.

When the Defense Production Act was
passed a number of years ago, we recog-
nized then that if we wanted to have
enough of anything that might be in
short supply and that was critical to this
country, the best way to get it was to
guarantee a price for it. It worked, be-
cause back in World War II, this idea
was brought into being when, despite the
fact that most farms and ranches in
America were practically without help,
we knew we had to have food.

What did we do at that time?

The Government of the United States
guaranteed a price for wheat. When it
guaranteed that price for wheat, it
stimulated an effort such as this coun-
try has seldom made in its nearly 200
years of history, an outpouring from the
farms of America which met the chal-
lenge of World War II. We were able to
feed not only our own people, our troops
at home and overseas, but other nations
as well.

Now we are not going to solve the en-
ergy crisis by taking the narrow, myopic
view that all we really want to deal with
is simply to try to spread the misery
around. Yet, so far, with the exception
of the Alaskan pipeline legislation, that
is about all we are doing. That is just
about all we are doing, spreading the
misery around.

I say that America has the brains,
America has the initiative, and America
will respond to the challenge to find more

oil.

Why do Isay that?

There are many reasons, Mr. Presi-
dent. One is that a lot of Dr. William
Pecora’s testimony, barely more than a
year and a half ago, bore out that, in his
judgment, being the distinguished geol-
ogist he is, head of the U.S. Geodetic
Survey and later Under Secretary of the
Interior, there was still to be found in
America probably as much as 100 times
the amount of oil and gas this Nation
used in all of 1971.

I know the time is growing late, and I
am fully aware of it, but I think it is
important for people to understand what
the issue is.

I am going to say this, because I do not
want someone coming here this winter
saying we have failed to understand the
situation.

There will be plenty of people question-
ing Congress this winter when there is
no oil to heat homes, when the water
pipes become frozen, or when jobs dry up,
because there is no energy to run the
plants, or when schools close. There are
going to be plenty of questions asked of
this Congress, such as, “Why did you not
do something about it?"

The fact is, we have not done very
much about it. Certainly we can do a lot
more about it.

What can we do?

If we had the good sense—and that is
all that is required—to turn this industry
loose and recognize the fact that it costs
a lot more to drill a well now than it did
a few years ago and that no one in his
right mind will go out and try to discover
a gas well when up until a few months
ago the Federal Power Commission put a
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lid on the price of gas that resulted in its
costing more to drill a well for natural
gas than the natural gas would be worth
at the price the Federal Power Commis-
sion permitted it to be sold. So that is
going to be part of the reason why we can
do something about it.

I know that our drilling activity for
petroleum supplies gen=rally has dropped
off. If we compare 1956 with 1972, we are
drilling about half the number of wells
we drilled in 1956. Yet, our consumption
of energy has been four times as much.
So, really, if we had been interested in
keeping up with the energy supply in the
United States, we should have been drill-
ing four times as many wells as we were
drilling,

The way we can get interest back in
that drilling is to make it more profit-
able for people to drill. Yet, we hear the
statement that the oil companies are
running in money, that profits are way
up. What many people do not stop to
realize is that there are all kinds of oil
people. There are big, major companies,
and they have had properties expropri-
ated in the Middle East. In the continen-
tal United States, on the other hand, we
have many people—mostly independ-
ents—who discover between 75 and 80
percent of all our wells here. They have
not been all that prosperous, I know. We
have many of them in Wyoming. I know
how activity there has dropped off. It has
dropped off simply because the average
profit that the independent oilman made
on his investment ranged from approxi-
madtely 3.5 to 6.5 percent.

When that has been the fact, there
has been little reason for people to put
their money in that kind of activity,
drilling these wildeat wells, to try to find
them, when they could do better any
other place. That is exactly what Amer-
ican businessmen have done. These inde-
pendent oilmen depend upon others in
their communities for drilling funds.
They go to all kinds of people who may
have some surplus money; and unless
the oilmen are able to demonstrate that
it is a good risk to put money into that
kind of operation, the people are not go-
ing to invest. The fact is that it has not
been a good risk, because the return on
that sort of activity, as I say, has been
between 3145 and 6% percent.

One of the reasons why I am con-
cerned about this bill is that we talk
about trying to solve the energy crisis by
exceeding the maximum efficient rate of
production. Some people probably do not
know what is meant by the maximum
efficient rate. That is the rate of produc-
tion at which an oil well can be pro-
duced so as to assure the recovery of
most of the oil that is in the ground. We
only get about a third of the oil that is
in the ground now, with our present
technology. That rate is fixed after con-
sultation with engineers, with petroleum
geologists, by State regulatory agencies,
in cooperation and in consultation with
the U.S. Department of the Interior peo-
ple in most areas. So that it is not a rate
that is made by the oilman. It is a rate
of production that is arrived at, in the
hope to set the figure at which a well
may be produced and above which it
should not be produced if you want to
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get as much of the oil out of the ground
as you can.

When we talk about trying to solve
an energy problem that all experts say
will extend for a period of several years,
it makes no sense at all to me to talk
about and to make provision for exceed-
ing the maximum efficient rate. Yet, in
other legislation we have before us, that
is what is done.

A second problem arises there, and
that comes about, because a taking has
been achieved when the Government or-
ders that we exceed the maximum effi-
cient rate. What it means is that the per-
son who owns the oil lease or who, in-
deed, may own the oil, if he owns the land
in fee simple, is not going to be getting
as much of his oil above ground as could
be gotten above ground. So this is im-
portant. It is important not only because
we will not get all the oil we can other~
wise get, but also because in exceeding
the maximum eflicient rate, we can ac-
tually be taking a person’s property, be-
cause we are denying him the opportu-
nity to get all or as much of the oil out
of the ground as he should get out of the
ground.

I will vote for this bill with reluctance,
because I know that the public gener-
ally believes that many of the things
that are called for in it will be good. I
understand that when you face an emer-
gency situation, as we do, it is inevitable
that many innocent people are going to
be hurt. I want to do what I can to help
that situation. But I do deplore the fact
that, for whatever reasons each of us
may have in his own heart, we have not
had the courage or the good judgment
yvet, outside of authorizing the Alaskan
pipeline, to take any significant action
that addresses the problem of supply.

If the Japanese had the options we
have, if almost any other country in the
world had the options we have, my guess
is that they would respond differently
from the way we are responding,

We will have to come around, sooner
or later—mark my words—to doing some
of the things I am talking about here to-
day. We have oil prospects all over the
continental United States, on the Outer
Continental Shelf, that we are not try-
ing to get into production in an aggres-
sive fashion.

The other fact impinges upon this sup-
ply situation, and that is the impact of
NEPA legislation. It has been agreed, I
understand, by the committee managers
and those on the Committee on Public
Works that we will leave it up to the
Committee on Commerce to write any
suggested changes or exemptions that
may apply to NEPA in order to shorten
the time given those who may raise en-
vironmental questions that delay taking
the actions I think the United States
should take.

Mr., President, I hope that people
throughout America will understand
what the energy situation is and will re-
spond in a fashion so as to call to the
attention of Members of Congress in a
way that cannot be misunderstood that,
while they support those actions which
will help spread the misery around, they
would hope very much that we would
have the courage and the foresight and




November 14, 1973

the good commonsense to recognize that
we will not correct the problem until we
get at the basic issue of improving sup-

ply.

I thank the distinguished Senator
from Washington.

Mr. JACKSON. Mr. President, I yield
to the able Senator from North Carolina
such time as he may require.

Mr. HELMS. Mr. President, I simply
want to commend the distinguished Sen-
ator from Wyoming. He touched on a
facet of this situation that very much
needs to be discussed with the American
people, so that they may understand the
origin of the problem. :

I think the Senator from Wyoming will
agree that we are in this crisis today,
because Government has been trying to
improve on free enterprise. r

What has happened in this fuel crisis
is what will happen each time the Gov-
ernment meddles and interferes with the
process of free enterprise, I, like the Sen-
ator from Wyoming, shall vote for the
conference report. I shall do so reluc-
tantly because of the same defects and
the same situations he so eloguently
discussed.

But I wish to call attention to one
feature of the conference report which I
briefly acknowledge as probably being
helpful to the people of my State. I refer
to the language found on page 4, in para-
graph 3 of section 4. For the record, I
wish to read it at this time so there will
be no mistake about it:

(3) The President in promulgating the
regulation under subsection (a) shall give
consideration to allocating crude oil, residual
fuel oil, and refined pretroleum products in
a manner which results in making available
crude oil, residual fuel, or refined petroleum
products to any person whose use of fuels
other than crude oil, residual fuel oil, and
refined petroleum products has been cur-
talled by, or pursuant to a plan filed in com-
pliance with, a rule of water of a Federal
or State agency, or where such person’s sup-
bly of such other fuels is unobtainable by
reason of an abandonment of service per-

mitted or ordered by a Federal or State
agency.

I hope it is understood by the Senate
that this is a message to the President,
because of the situation that exists in
my State and many other States with
respect to natural gas customers operat-
ing on an interruptible contract.

Under a Federal Power Commission
ruling that was to have taken effect on
November 16, hundreds of factories in
North Carolina would have been closed
and thousands of wage earners thrown
out of work because of lack of gas for
heating and processing. The State of
North Carolina has brought suif against
the FPC and, after the entire North
Carolina congressional delegation joined
in as amicus curiae, a stay was obtained
in the District of Columbia Court of
Appeals. If we lose this suit, the situa-
tion will be grave. But even if the State
of North Carolina wins this suit, it will
require many millions of gallons of fuel
oil to take up the slack if further curtail-
ment is required. But under any curtail-
ment ordered by a Federal or State
agency, these customers would get high
priority for other fuel allocations.

This is the way the measure provides
relief for these people and businesses
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that otherwise would have to go out of

business. I hope the record is clear that

the President’s opportunity and duty is
to make certain that this particular sec-
tion is implemented.

Mr. JACKSON. Mr. President, I ask
unanimous consent to have printed in the
Recorp letters from Dr. John Dunlop,
Director of the Cost of Living Council,
and Gov. Daniel Evans of the State of
Washington, Chairman of the National
Governors' Conference, concerning
S. 1570.

There being no objection, the material
was ordered to be printed in the Recorp,
as follows:

EcoNOMIC STABILIZATION PROGRAM,

CosT oF LiviNg COUNCIL,
Washingion, D.C., November 13, 19873,

Senator HENRY M. JACKSON,

Chairman, Commitiee on Interior and In-
sular Affairs, U.S. Senate, Washington,
DC.

DeAr BENATOR JacksoN: The purpose of
this letter is to confirm my understanding
of the intentions of Congress in cvnacting
various provisions of the Emergency Petro-
leum Allocation Act of 1973 (8. 1570) as they
are affected by the Economic Stabilization
Act of 1970, as amended and the amendments
to SBection 28 of the Mineral Leasing Act of
1920, authorizing the Trans-Alaska Pipeline
(S.1081).

I. STRIPPEE WELL EXEMPTION

Both the Trans-Alaska Pipeline Bill (here-
inafter referred to as “the pipeline bill”) and
the Emergency Petroleum Allocation Act
(hereinafter referred to as “the allocation
act’””) contain provisions for exempting from
price controls so-called stripper wells—ie.,
those wells producing 10 barrels a day or less.
The language of the two bills, though similar
in many respects, contains several important
differences. Section 406(a) of the pipeline bill
provides as follows:

“The first sale of crude oil and natural gas
liquids produced from any lease whose aver-
age daily production of such substances for
the preceding calendar month does not ex-
ceed ten barrels per well shall not be sub-
Ject to price restraints established pursuant
to the Economic Stabilization Act of 1970, as
amended, or to any allocation program for
fuels or petroleum established pursuant to
that Act or to any Federal law for the allo-
cation of fuels or petroleum."”

The comparable provision in Section 4(e)
(2) (A) of the allocation act provides as fol-
lows:

“The regulation promulgated under sub-
section (a) of this section shall not apply to
the first sale of crude oil produced in the
United States from any lease whose average
dally production of crude oil for the preced-
ing calendar year does not exceed ten barrels
per well."

You will note that the pipeline bill refers
to both “crude oil and natural gas liguids”
whereas the allocation act refers only to
“crude oil.” In addition, you will note that
the pipeline bill embodies a base period for
determining eligibility for the exemption ex-
pressed as the average daily production “for
the preceding calendar month"” while the al-
location act contains a base period expressed
in terms of average daily production “for the
preceding calendar year.”

It is my understanding that in enacting a
stripper well exemption as part of the alloca-
tion act which differs from a similar pro-
vision previously enacted as part of the pipe-
line bill, it is the intention of Congress to
pre-empt the earlier provision by the later
provision and that once the exemption estab-
lished by the ‘llocation act is implemented,
the exemption previously enacted as part of
the pipeline bill will no longer be of any
foree or effect.

Further, it is my understanding that the
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term “crude ofl” as used In Section 4(e) (2)
of the allocation act is Intended to encom-
pass all crude petroleum produced at tae
wellhead, including both crude oil and crue
oil condensates including natural gas liquids
such as propane, butane, and ethane. The
term is clearly not intended to include nat-
ural gas, however. Natural gas production and
pricing would continue to be regulated by
the Federal or state agency having jurisdic-
tion over such production.

In some cases, through adjustments in the
production process it is possible to vary the
proportion of crude oil and crude oil con-
densates that are ultimately produced at the
wellhead. If the exemption were construed
to appiy only o crude oil itself and not crude
oll condensates, there would be an incentive
fo modify the production process to gain ad-
vantage of the exemption. Some of the pro-
duction process modifications that might re-
sult in an effort to maximize crude produc-
tion and minimize condensate production
could be counter productive in terms of maxi-
mizing total recovery from a reservoir.

It is my understanding that it is the in-
tention of Congress not to permit this form
of “gaming” of the exemption, but that
rather it is the intention of Congress to em-
body within the term “crude oil” as used in
Section 4(e)(2) of the allocation act both
crude oil and crude oil condensates produced
at the wellhead.

I also note that the language of the Con-
ference Report accompanying the pipeline
bill contains specific admonitions to the
administering agency to construe strictly the
language of the exemption to accomplish
the supply-enhancement objectives of the
exemption and to insure that the exemption
is not in any way broadened. Specifically
the Report states:

“Congress specifically intends that the
regulations shall, among other things,
prevent any ‘gerrymandering’ of eases to
average down high production wells with a
number of low production stripper wells to
remove the high production wells from price
ceilings. The sole purpose and objective of
this Section 406 is to keep stripper wells—
those producing less than ten barrels per
day—in production and to insure that the
crude ofil they produce continues to be
avallable for U.S. refineries and U.S. con-
sumers. It is not intended to confer any
benefit on the owners and operators of wells
producing in excess of ten barrels per day.”

I have atiached the pertinent language
from the Conference Report as Appendix
A to this letter. It is my understanding that
in enacting the stripper well exemption as
part of the allocation act, that the Congress
intends that the same considerations as
those set out In the pipeline bill Conference
Report shall be applied by the administering
agency.

II. PRICING PROVISIONS

Section 4(a) of the allocation act con-
tains authority to issue regulations
specifying or prescribing prices for crude
oil, residual fuel oil and each refined petro-
leum product. This authority is separate and
apart from the authority to stabilize prices
for these and other products contalned In
the Economic Stabilization Act of 1970, as
amended.

It is my understanding that in enacting
the authority to control prices in Section
4(a) of the allocation act, it is not the
intention of Congress to pre-empt the field
and extinguish the authority to control
prices in the petroleum industry under the
Economic Stabilization Act. Rather, it is my
understanding that the two authorities are
to have coincident applicability. I am mind-
ful of the purpose expressed at page 26 of
the Conference Report on the allocation act
that “Congress intends to force the Admin-
istration T lize and harmonize the
objectives of equitable allocation of fuel,.
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with the objectives of the Economie
Stabilization Act.” But it is my understand-
ing that in the language which follows that
sentence, the Congress is expressing its in-
tention to continue the applicability of price
control authority in the petroleum indus-
try pursuant to the Economic Stabilization
Act. Thus, so long as the Economic Stabiliza-
tion Act remains in effect and is invoked
with respect to the petroleum industry,
prices in that industry would be subject to
control under the authority of both the
Economic Stabilization Act and the alloca-
tion act and the administering agency which
has been delegated price control authority
under both statutes would be obligated to
comply with the provisions of both. Of
course, should the Economic Stabilization
Act, which expires on April 30, 1974, not be
extended, then the authority of the alloca-
tion act would constitute the exclusive basis
for controlling prices in the petroleum
industry.

In that connection, it is my understanding
that, assuming the Phase IV price regula-
tions in the petroleum industry are con-
tinued, the provisions of Sectlon 150354 of
those regulations providing for release from
crude petroleum ceiling price rules of new
erude petroleum and base production con-
trol level crude petroleum would not be
deemed inconsistent with or require modi-
fication because of the language of Section
4(a) of the allocation act which refers to
“prices specified in (or determined in a
manner prescribed by)"” the regulation
therein provided for.

III, PERSONNEL PROVISIONS

Section 5(a) of the allocation act as
reported by the Conference Committee pro-
vides, among other things, that certain per-
sonnel authorities contained in the Eco-
nomic Stabilization Act of 1970 shall apply
to functions under the Emergency Petro-
leum Allocation Act of 1973 to the same
extent such authorities apply to functions
under the Economic Stabilization Aect of
1970. It 1s my understanding that the intent
of this provision is to establish personnel
authorities in addition to those now used
by the Economic Stabilization Program and
not to require that these existing authori-
ties be shared with whatever agency is
designated to carry out the provisions of this
bill. Specifically, it is my understanding that
the Congress intends by this provision to
authorize the placement of not to exceed
twenty positions in GS-16, 17, and 18 in
addition to the number of positions which
may be placed in those grades under Section
5108 of title 5, United States Code, in order
to carry out functions under the Emergency
Petroleum Allocation Act of 1973, without
requiring a reduction in the number of posi-
tions currently authorized pursuant to Sec-
tion 212(d) of the Economic Stabilization
Act of 1970 for carrying out functions under
the Economic Stabilization Act.

‘We appreclate the opportunity to express
our views on this subject and I urge you to
contact me or my colleagues at the Cost of
Living Council if we may furnish any further
information.

Sincerely,
JoaN T. Duntop,
Director.
ExcerrT FrOM CONFERENCE REPORT AccoM-

PANYING 5. 1081 AMENDING SECTION 28 OF

THE MINERAL LEASING ACT oF 1920, AND TO

AUTHORIZE THE TRANS-ALASKA PIFELINE

15. Section 406, relating to stripper oil
wells, was a Senate floor amendment to S.
1081. The Conferees have adopted the gen-
eral concept of the floor amendment, but
have added new provisions to insure that
the exemption is narrowly defined and pru-
dently administered, and to insure that the
incentive being granted is properly limited
in accord with congressional intent.
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The purpose of exempting small stripper
wells—wells whose average daily production
does not exceed ten barrels per well—from
the price restraints of the Economic Stabili-
gzation Act (now in Phase IV) and from any
system of mandatory fuel allocation is to in-
sure that direct or indirect price ceilings do
not have the effect of resulting in any loss of
domestic crude oil production from the pre-
mature shutdown of stripper wells for eco-
nomic reasons.

As of January 1, 1973, there were 350,000
stripper wells producing ten barrels a day or
less, Stripper wells account for 71 percent of
all of the oil wells in this country, but pro-
duce an average of only 3.6 barrels per day, or
only 13 percent of total U.S. domesiic crude
production.

Many stripper wells are of only marginal
economic value, When the costs of their op-
eration exceeded the value of their produc-
tion, they are shut in, and a known and
developed crude ofil reserve is lost to U.S.
production, Removing Phase IV price re-
straints from these marginal stripper wells
has the effect of increasing the value of the
crude oil they produce by about $1.30 per
barrel (the difference between $4.02, the cur-
rent per-barrel ceiling average under Phase
IV, and $£5.32, the per-barrel average price
for "new" domestic erude oil production
which is not subject to Phase IV). This price
incentive will encourage owners and opera-
tors of stripper wells to maintain production
and to keep these wells in operation for
longer periods of time than would be possible
if the value of their crude oil production
were determined under Phase IV price ceil-
ings. This increased incentive will, it is an-
ticipated, permit stripper well operators to
make new investments in the eligible wells
and improve the gathering and other facili-
ties for moving this oil to market.

The words “first sale” in Section 406 (a) re-
fer to the initial sale from the producer to a
refiner, oil broker or other party. Thereafter,
the exemption expires and any applicable
provision of the Economic Stabilization Act
or any mandatory allocation program may
apply.

p'I'l:le exemption also runs only to “crude oil
and natural gas liquids.” It does not run tao
natural gas produced by these wells. Natural
gas production and pricing continue to be
regulated by the Federal or State agency hav-
ing jurisdiction over the particular wells
involved.

The Congress intends that the provisions of
this section will be strictly enforced and reg-
ulated by the administering agency to insure
that the limited exemption of this class of
wells for the express purposes described above
is not in any way broadened. To achieve this,
Congress authorizes on-site inspections to
insure compliance. Congress also directs that
the administering agency shall promulgate
regulations to implement the provisions of
this section before it becomes operative. The
Conferees expect the administering agency
to utilize State data regarding production
volumes, and to provide by regulation safe-
guards against the manipulation of gerry-
mandering of lease units in a manner that
evades the price control and allocation pro-
grams.

These regulations shall be so designed as
to provide safeguards against any abuse, over-
reaching or altering of normal patterns of
operations to achieve a benefit under this
section which would not otherwise be avail-
able. Congress specifically intends that the
regulations shall, among other things, pre-
vent any “gerrymandering” of leases to aver-
age down high production wells with a num-
ber of low production stripper wells to re-
move the high production wells from price
ceilings, The sole purpose and objective of
this Section 408 is to keep siripper wells—
those producing less than ten barrels per
day—Iin production and to insure that the
crude oil they produce continues to be avall-
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able for U.S. refineries and U.S. consumers,
It is not intended to confer any benefit on
the owners and operators of wells producing
in excess of ten barrels per day.

The Congress also intends that the regu-
lations provide appropriate limitations and
provisions in the definition of “lease” to in-
sure that an administratively workable sys-
tem is established which does not permit
abuse.

OFFICE OF THE GOVERNOR,
Olympia, Wash., November 13, 1973.
Re S. 2589.
Hon. HEnNrY M. JACKSON,
Chairman, Senate Committee on Interior and
Insular Affairs, Old Senate Office Build-
ing, Washington, D.C.

DEAR MR, CHAIRMAN: Thank you for the
opportunity to discuss the above-captioned
bill with you yesterday. As I mentioned, the
States have a vital interest in the terms of
this measure and the ways in which emer-
gency procedures may be devised and imple-
mented in the energy field.

Under the terms of the Regulations issued
for Allocation of the Middle Distillates, every
State has been asked to establish procedures
for administering a hardship reserve. This has
meant setting up machinery, recruiting per-
sonnel and making offices and special tele-
phone lines available to carry out our re-
sponsibilities. At this point in time, it is
impossible to estimate exactly how much
will be required in each State to carry forth
the responsibilities for Middle Distillates, I
can only tell you that the costs are being
borne out of emergency State funds and, in
most cases, personnel and facilities dedicated
to other purposes have been diverted to this
task.

In addition to the burdens involved in the
allocation program, most States have also
become active in the quest to conserve en-
ergy. From Washington to Florida and from
California to Connecticut, States have in-
vested thelr funds and personnel resources
to devise and implement programs of con-
servation. These have been innovative and
effective. They have included prohibitions
on outdoor lighting, lowering of speed lim-
its, revisions of temperature settings in pub-
lic buildings, encouragement of revisions of
shopping hours in commercial establishments
and provisions to make it easier for home
owners to increase insulation and installa-
tion of storm doors and windows. Public
awareness programs have been undertaken
and research for new energy sources and
wiser use of existing resources have been
underwritten in whole, or in part, by dozens
of States.

I have recited the foregoing record to
illustrate the desirability of inclusion of
provisions in the above-captioned bill for
financial ald to the States so that they can
play the most effective role in the effort to
bring supply and demand into some rational
balance, A spot check of the States Indicates
that in moderate sized States such as Mary-
land and Georgia, the total personnel comple-
ment committed directly to the allocation
and conservation programs will total about
20 clericals and 10 professionals per year.
This approximates $350,000 a year per State
in direct salaries and at least 25 percent more
in indirect costs for this complement—a
total of more than $400,000 a year. This out-
lay comes in a period when State legislatures
have not met and before any new responsi-
bilities are entrusted to the States under
the terms of the above-captioned bill and
8. 1540 and the regulations which the Ad-
ministration will issue pursuant to them.

I am in the process of canvassing the
States to determine more closely the person-
nel complement each of them anticipates
under existing programs and can only guess
at the ancillary costs of such programs as
reducing speed limits and enforcing other
conservation measures, This is all over and




November 1}, 1973

above the research efforts at State academlc
institutions and those coordinated by science
advisors to the Governors and the State leg-
islatures. I would note that the Western
Governors have not only not shrunk from
the responsibilities this ecrisis has thrown
on their shoulders but they have sought a
voice in the program for allocation of
propane.

It is also safe to assume that the President
will delegate additional responsibilities and
duties to the States under the terms of Sec-
tion 65(b) of S. 1570 as reflected in the Con-
ference Report for that bill (House Report
$3-628) . The States do not seek to avold such
new responsibilities—they readily accept
them because the States have a unique ca-
pacity to identify vital needs and priorities
in their own jurisdictions and to make the
decisions which will carry forward the pur-
poses of an allocation and imaginative con-
servation program.

Although there is broad authorization given
to the President to draw up Regulations we
would like some assurance that States could
have a set-aside of Middle Distillate fuels
to use for emergency assistance. The exist-
ing procedures preclude States from pur-
chasing fuels for resale or arranging for
suppliers to hold back some fuels to respond
to emergencies. Informal cooperation of sup-
pliers and distributors has been helpful. How-
ever we cannot rely on this base in the
months ahead when supplies fall even fur-
ther behind demand.

I am meeting with the Executive Com-
mittee of the National Governors' Conference
and the New England Governors fomorrow
and I have every confidence that I speak
for them in the observations contained in
this letter. Moreover, the National Governors'
Conference has established an Energy Policy
Project which is actively working not only
with the States and federal government, but
also with county and city governments. We
are trying to make certain that each State
is as effective as possible and that regional
cooperation is facilitated. We are in the midst
of a canvass of every State to determine the
resources It will require to carry out its
responsibilities. We should have the results
within the next two days and will forward
them to you.

On behalf of the National Governors' Con-
ference and as Governor of our own State
I look forward to working with the Congress
and the Administration as well as other units
of government and many private citizens
and organizations as we go about the impor-
tant work of refining a viable national policy
and programs which are needed to implement
such a policy for a problem that will be with
us for years to come,

Sincerely,
DANIEL J, EVANS,
Chairman, National Governors'
Conference.

Mr. JACKSON. Mr. President, Gov-
ernor Evans is concerned over the need
for a grant-in-aid program to assist the
States in fulfilling their responsibilities
under the act.

While the conference report does not
so provide, a provision to achieve this
purpose was adopted by the committee
on Monday in connection with the con-
sideration of S. 2589, the Energy Emer-
gency Act of 1973,

Dr. Dunlop’s letter concerns the in-
terpretation of certain sections of the
conference report. I concur and I believe
it was the intent of the conference com-
mittee to concur in the interpretation
Dr. Dunlop places on the language of
the report.

Mr. STEVENS. Mr. President, I would
Hke to clarify one point in the allocation
provisions of this legislation. Does the
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term “public service” in section 4(b)
(1) (b} include “the transportation and
delivery of mail by the U.S. Postal Serv-
ice, its lessors, rural carriers, contrac-
tors, and air carriers”?

I seek this clarification because it is
essential that the transportation and
delivery of mail have a high priority in
the allocation of fuel. In my capacity
as a member of the Post Office and Civil
Service Committee, I have become aware
of several factors whicih make it essen-
tial to the well-being of the Nation that
Congress make it clear that the trans-
portation and delivery of mail is to be
included within the priority provisions
of this legislation.

Prompt delivery of the mail depends
upon the efforts of thousands of small
businessmen who hold contracts with
the Postal Service for highway and air
taxi mail transportation. Without ex-
pression of eongressional intent that the
transportation and delivery of the U.S.
mail is a priority item for the allocation
of fuel during the coming winter, these
thousands of key contractors may not
be able to obtain sufficient fuel for their
vehicles and the entire mail system may
be seriously impaired. Many inhabitants
of rural America who depend upon star
route box delivery to bring them their
mail may be literally cut off firom the
outside world.

Absent congressional intent that a pri-
ority fuel allocation status be given to
the transportation and delivery of mail,
postal contractors may find themselves
forced to procure their fuel piecemeal—
literally driving from pump to pump try-
ing to get enough fuel to complete an
important mail run. The resulting slow-
down in the carriage of mail to and from
processing centers would greatly increase
the costs of mail processing by disrupt-
ing the steady volume of mail necessary
for the efficient operation of Postal Serv-
ice facilities. This situation could liter-
ally cripple mail service during the high
volume Christmas season period.

The Postal Service supplements its own
delivery fleet with up to 82,000 vehicles
leased from commercial sources and
from mail carriers themselves. Without
specific mention of the priority fuel allo-
cation status of mail delivery, the owners
of these vehicles may not be able to ob-
tain sufficient fuel to operate them. This
will not only hamper mail delivery, but
will also contribute to the deterioration
of postal labor relations with those em-
ployees who lease their own vehicles to
the Postal Service.

Under the previous volunfary system
of fuel allocation, the Postal Service had
increasing difficulty in finding dealers
willing to enter long-term contracts to
supply fuel for postal vehicles. The lack
of specific mention of mail transporta-
tion in the list of activities enjoying pri-
ority status in the allocation of fuel was
a great disadvantage in this regard. An
expression of congressional intent that
mail transportation be included within
priority status in fuel allocation will pre-
vent the recurrence of this problem.

As you Eknow, Postmaster General
Klassen recently publicized nationwide
mail delivery standards and he has made
a strong commitment to meet those
standards. The Postal Service cannot
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meet these commitments it has made to
the American public unless the fuel nec-
essary to carry out its task is made avail-
able. Therefore, I should like to direct
a question to the chairman of the com-
mittee. Am I correct in assuming that it
is our intent to include delivery of mail
by the U.S. Postal Service, its lessors, ru-
ral carriers, contractors, and air carriers
within the priority fuel allocation pro-
visions of this legislation?

Mr., JACKSON. The Senator is abso-
lutely correct. It should be made clear
that the Postal Service is one of the vital
public services included in section 4(h)
(i) (k) of the bill.

The PRESIDING OFFICER. The
question is on agreeing to the confer-
ence report. The yeas and nays have been
ordered, and the clerk will call the roll.

The legislative clerk called the roll.

Mr. ROBERT C., BYRD. I announce
that the Senator from Massachusets (Mr,
KENNEDY), the Senator from Utah (Mr,
Moss), the Senator from Wisconsin (Mr,
NeLson), and the Senator from Missis-
sippi (Mr, STENNIS) are necessarily
ahsent.

I further announce that the Senator
from Nevada (Mr. BisrLe), the Senator
from Kentucky (Mr. HuppLEsTON), the
Senator from Minnesota (Mr. HumMpH-
REY), and the Senator from Georgia (Mr,
TALMADGE) are absent on official business.

I further announce that, if present
and voting, the Senator from Minnesota
(Mr. HumpHREY) and the Senator from
Massachusetts (Mr. KeNnNepy) would
vote “yea.”

Mr. GRIFFIN. I announce that the
Senator from Nebraska (Mr. CurTIs) is
absent by leave of the Senate on official
business.

The Senator from Colorado (Mr.
Dominick), the Senator from Oregon
(Mr. Packwoob), the Senator from Ohio
(Mr. Saxse), the Senator from Pennsyl-
vania (Mr. Scaweiker) and the Sena-
tor from Virginia (Mr. WiLLiam L, ScoTT)
are necessarily absent.

If present and voting, the Senator
from Nebraska (Mr. Curtis) and the
Senator from Oregon (Mr, PAcCKwWoOD)
would each vote “yea.”

The result was announced—yeas 83,
nays 3, as follows:

[No. 481 Leg.]
YEAS—83

Fannin
Fong
Fulbright
Goldwater
Gravel
Griffin
Gurney
Hansen
Hart
Hartke
Haskell
Hatfield

Abourezk
Alken
Allen
Baker
Bayh
Beall
Eellmon
Bennett
Bentsen
Biden
Brooke
Burdick
Byrd, Hathaway
Harry F.,Jr. Helms
Byrd, Robert C. Hollings
Cannon Hruska
Case Hughes
Chiles Inouye
Church Jackson
Clark Javits
Cook Johnston
Cotton Long
Cranston Magnuson
Dole Mansfield
Domenici Mathias
Eagleton MeClellan
Eastland McClure
Ervin McGee

MeGovern
McIntyre
Metcalfl
Mondale
Montoya
Muskie
Nunn
Pastore
Pearson
Pell

Percy
Proxmire
Randolph
Ribicoff
Roth
Scott, Hugh
Sparkman
Stafford
Stevens
Stevenson
Symington
Talt
Thurmond
Tower
Tunney
Welcker
Williams
Young
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NAYS—3
Brock Buckley

NOT VOTING—14

EKennedy Bchweiker

Moss Beott,

Nelson William L.
Huddleston Packwood Stennis
Humphrey Saxbe Talmadge

So the conference report was agreed to.

Mr. JACKSON. Mr. President, I move
to reconsider the vote by which the con-
ference report was agreed to.

Mr. FANNIN, Mr, President, I move
to lay that motion on the table.

The motion to lay on the fable was
agreed to.

Bartlett

Bible
Curtis
Domindck

NATIONAL ENERGY EMERGENCY
ACT OF 1973

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that the Senate turn
to the consideration of Calendar No. 473,
8. 2589. I do this so fhat the bill will be
the pending business.

The PRESIDING OFFICER. The bill
will be stated by title.

The assistant legislative clerk read as
follows:

Calendar No. 473, 8. 2589, a bill to author-
ize and direct the President and State and
Iocal governments to develop contingency
plans for reducing petrolenm consumption,
and assuring the continuation of vital pub-
lic services in the event of emergency fuel
shortages or severe disloeations in the Na-
tion's fuel distribution system, and for other
purposes.

The PRESIDING OFFICER. Is there
objection to the request of the Senator
from Montana? The Chair hears none,
and it is so ordered.

The Senate proceeded to consider the
bill, which had been reported from the
Committee on Interior and Insular Af-
fairs with an amendment to strike out
all after the enacting clause and insert:
That this Act may be cited as the “National
Energy Emergency Act of 1973".

TITLE I—STATEMENT OF FINDINGS AND
PURPOSES

Bec. 101. Finpmwes.—The Congress hereby
determines that—

(a) shortages of crude oil, residual fuel
oil, and refined petroleum products caused
by Inadequate domestie production, environ-
mental constraints, and the unavailability of
imports sufficient to satisfy domestic demand,
now exist;

(b) such shortages have created or will
create severe economic dislocations and hard-
ships, including loss of jobs, closing of fac-
torles and businesses, reduction of crop
plantings and harvesting, and curtailment
of vital public services, including the trans-
portation of food and other essential goods;

(c) such shortages and disclocations jeop-
ardize the normal flow of interstate and for-
eign commerce and constitute a nationwide
energy emergency which is a threat to the
public health, safety, and welfare and can
be averted or minimized most efficiently and
effectively through prompt action by the
executive branch of Government;

(d) disruptions in the availability of im-
ported energy supplies, particularly crude
oil and petroleum products, pose a serious
risk to national security, economic well-be-
ing, and health and welfare of the American
people;

(e) interruptions of energy supplles, both
in the near term and in the future, will re-
quire emergency measures to reduce energy
consumption, increase domestic production
of energy resources, and provide for equitable
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distribution of available supplies to all Amer-
icans;

(f) the development of a comprehensive
energy policy to serve all of the people of the
United States necessitates the regulation of
intrastate delivery and wuse of energy re-
sources, other than natural gas, in order to
insure the effective regulation of interstate
and foreign commerce in energy;

(g) because of the diversity of conditions,
climate, and availahle fuel mix in different
areas of the Nation, a primary governmental
responsibility for developing and enforcing
emergency fuel shortage contingency plans
lies with the States and with the local gov-
ernments of major metropolitan areas act-
ing in accord with the provisions of this Act.

Sec. 102. Purroses.—The purpose of this
Act is to—

(a) declare by Act of Congress an energy
emergency;

{b) grant to the President of the United
States, and direct him to exercise, specific
temporary authority to deal with shortages of
crude oil, residual fuel oil, and refined petro-
leum products, and other fuels, or disloca-
tions in their national distribution system;

(c) provide a national program to con-
serve scarce energy resources, through man-
datory and voluntary rationing and conser-
vation measures, implemented by Federal,
State, and local governments;

(d) protect the public health, safety, and
welfare and the national security, and to
assure the continuation of vital public serv-
ices and maximum employment in the face
of critical energy shortages;

(e) minimize the adverse effects of such
shortages or dislocations on the economy and
industrial capacity of the Nation;

(f) insure that measures taken to meet
existing emergencies are consistent, as nearly
as possible, with existing national commit-
ments to protect and improve the environ-
ment in which we live; and

(g) direct the President and State and
local governments to develop contingency
plans which shall have the practical eapa-
bility for reducing energy consumption by
no less than 10 per centum within ten days
and by no less than 25 per centum within
four weeks of any interruption of normal
supply.

TITLE II—EMERGENCY FUEL SHORTAGE
CONTINGENCY PROGRAMS

Sec. 201. DECLARATION OF EMERGENCY.—
The Congress hereby declares that eurrent
and imminent fuel shortages have created a
nationwide energy emergency.

Sec. 202. PRESIDENTIAL AUTHORIZATION.—
(a) The President is hereby authorized and
directed to implement emergency fuel short-
age contingency programs as provided for in
this title.

(b) For the duration of the energy emer-
gency, the President is further authorized to
enter into appropriate understandings, ar-
rangements, or agreements with foreign
states, or foreign nationals, or international
organizations, to adjust and allocate imports
of fossil fuels, or take such other action as
he deems 1 ry, with respect to trade in
fossil fuels, In order to achieve the purposes
of this Act. Any such formal agreement shall
be submitted to the Senate of the United
States, and shall be operative, but shall not
become final until the Senate has had fifteen
days, no less than seven of which shall be
legislative days, to disapprove of such agree-
ment.

(c) The declared nationwide energy emer-
gency and the authority granted by this Act
shall terminate one year after the date of en-
actment of this Act. Six months after the
date of enactment of this Act, the President
shall submit to the Congress an interim re-
port on the implementation of the Act, to-
gether with such recommendations for
amending or extending the Act as he deems
appropriate.

Sec. 203. EMeErgENCY FUEL SHORTAGE CoN-
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TINGENCY PLaANsS.—(a) Not later than fifteen
days after the date of enactment of this Act,
the President shall promulgate a plan for a
nationwide emergency energy rationing and
conservation program. Such program shall
assure, insofar as is practicable, that all vital
services will be maintained and that unnee-
essary energy consumption will be curtailed.

(b) The rationing and conservation pro-
gram provided for in subsection (a) shall
include the following:

“(1) an established priority system and
plan, including a program to be implemented
without delay, for rationing of scarce fuels
quantitatively and qualitatively among dis-
tributors and consumers for the duration of
the emergency. To the extent practicable
such priority and rationing program shall
include. but not be limited to, measures ade-
quate to insure that available low sulfur fuet
will be distributed on a priority basis to
those areas of the country designated by the
Environmental Protection Agency as requir-
ing low sulfur fuel to avoid or minimize ad~
verse impacts on public health; and

{2) measures eapable of reducing energy
consumption in the affected area by no less
than 10 per centum within ten days, and by
no less than 25 per centum within four
weeks after implementation. Such measures
shall include, but are not limited to: trans-
portation control plans; restrictions against
the use of fuel or energy for nonessential
uses such as lighted advertising and recrea-
tional activities; & ban on all advertising
encouraging increased energy consumption;
limitations on operating hours of commer-
cial establishments and public service, such
as schools; temperature restrictions in office
and public builldings, including wholesale
and retail business establishments; and re-
ductions in speed limits.

{¢) Within two weeks of the date of enact-
ment of this Act, the President shall also
promulgate requirements for emergency
energy conservation and contingency pro-
grams to be developed by each State and
major metropeolitan government, to imple-
ment the Federal program described in sub-
section (a) above. Such programs, which
must be developed within eight weeks after
the date of enactment of this Act and sub-
mitted for approval to the President, shall
include at s minimum the provisions set
forth in subsection (b) above. The President
shall approve and direct the States to imple~
ment those State plans or portions thereof
which he determines meet the requirements
of this section for emergency energy con-
servation and contingency programs and
which are necessary to deal with the energy
shortage conditions facing the Nation.

(d) In the event that a State or major
metropolitan government fails to design and
implement a contingency program as pro-
vided for in subsection (c), the Federal pro-
gram implemented pursuant to subsection
(a) above, shall remaln in effect for such
Btate or metropolitan government,

(e) The President shall direct immediate
implementation of those rationing and con-
servation measures contained in the plans
in this section as needed to achieve the pur-
poses of this Act.

(f) Nothing contained in this Act shall
authorize the President to regulate or allo-
cate natural gas not otherwise subject to the
Jurisdiction of the Federal Power Commis-
sion, except for the purpose of prohibiting
the burning of gas for decorative purposes
and except as provided in section 204(a) of
this Act: Provided, however, That BState
regulatory bodies having jurisdiction over
such natural gas shall cooperate with the
President to achleve the conservation objec-
tives of this Act.

Sec. 204. FEnERAL AcTioN FOR FuEL CoN-
sERVATION, — Notwithstanding any action
taken on the part of State or loecal gov-
ernments pursuant to the ratloning and con-
servation programs required by section 203:
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(a) the President may, in accordance with
the rationing and conservation program re-
gquired by section 203, require, after
balancing on a plant-by-plant basis the
environmental effects of such conversions
against the need to fulfill the purposes of
this Act, that any major fossil fuel burning
installations, Including existing electric
generating plants, which now burn petro-
leum or natural gas and which have the
ready capability and necessary plant equip-
ment to burn coal or other fuels, to con-
vert to burning coal or other fuels as their
primary energy source. Any installation so
converted will be permitted to continue to
use such fuel for at least one year, subject
to the variance procedure of the Clean Air
Act, as amended, (42 U.S.C. 1857 et seq.).
Insofar as practicable, conversions shall first
be required for those plants where the use
of coal or other fuels will have the least
adverse environmental impact. Such con-
versions shall be carried out contingent upon
availability of coal, and the maintenance
of rellability of service in a given service
area. The President shall require that fossil
fuel fired electrical powerplants now in the
planning process be designed and con-
structed so as to have the capability of
rapid conversion to burn coal.

(b) (1) the Interstate Commerce Commis-
sion, with respect to carrlers subject to
regulation under sections 1(1) and 304(a)
(1) of title 49, United States Code (49
UsS.0. 1(1), 304(1)(a)), the Civil Aero-
nautics Board, and the Federal Maritime
Commission, with respect to carriers operat-
ing in the domestic trades of the United
States including its territories and pos-
sessions, for the duration of the energy
emergency, in addition to their existing
powers, shall have the authority on their
own motion or by motion of any interested
party, to review and make reasonable and
necessary adjustments to the operating
authority of carriers within their respective
jurisdictions in order to conserve fuel while
providing for the public convenience and
necessity. Such adjustments may include
but need not be limited to adjusting and
rationalizing the operations of such carriers
with regard to frequency of service, points
served, scheduling to prevent duplication of
service and reviewing or adjusting rate
schedules to reflect such adjustment and
rationalization. Actions taken pursuant to
this paragraph may be taken, notwithstand-
ing any other provision of law after hear-
ings in accordance with section 553 of title
6 of the United States Code. Any person
adversely affected by an action shall be
entitled to a judicial review of such action
in accordance with chapter 7 of title 5 of
the United States Code,

(2) within fifteen days after the date of
enactment of this Act, the Civil Aeronautics
Board, the Federal Maritime Commission and
the Interstate Commerce Commission shall
report separately to the appropriate com-
mittees of the Congress on the need for
additional regulatory authority in order to
conserve fuel during the energy emergency
while continuing to provide for the public
convenience and necessity. Each such report
shall identify with speclficity—

(1) the type of regulatory
needed;

(2) the reasons why such authority is
needed;

(3) the probable impact on fuel conserva-
tion of such authority;

(4) the probable effect on the public con-
venience and necessity of such authority;
and

(5) the competitive impact, if any, of such
authority.

Each such report shall further make recoms-
mendations with respect to changes in any
existing fuel allocation programs which are
deemed necessary to conserve fuel while pro-

authority
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viding for the public convenlence and neces-
sity.

(3) the regulatory agencies subject to this
subsection (b) may, where appropriate, con-
sult with departments or agencies of the
Federal Government having expertise or ju-
risdiction over the modes of transportation
involved.

(¢) the President shall develop and im-
plement federally sponsored incentives for
the use of public transporiation, including
priority rationing of fuel for mass transit
systems, and Federal subsidies for reduced
fares and additional expenses incurred be-
cause of increased service, for the duration
of the energy emergency. For the purposes of
this section, paragraph (3) of subsection
(e) of section 142 of title 23, United States
Code, is amended as follows: strike the pe-
riod at the end of the paragraph and add
the following: “except that, with respect to
the purchase of buses and rolling stock for
fixed rall, the Federal share shall be 80 per
centum.”

(d) the President shall solicit recommen-
dations from the Secretary of the Depart-
ment of Transportation as to changes in
Federal and State policles relating to motor-
ized transport on the interstate highway
system which would result in significant
savings of fuel.

(e) all Federal departments and agencies,
including the Federal regulatory agencles,
are directed to undertake a survey of all
activities over which they have special ex-
pertise or jurisdiction and identify and rec-
ommend to the Congress and to the Presi-
dent, within thirty days of enactment of this
Act, specific proposals to significantly in-
crease energy supply or to reduce energy
demand through conservatlon programs.

Sec. 2056. Am QUALITY REQUIREMENTS,—
Should a Presidential order to change fuels
pursuant to subsection 204(a) result in a
violation of an air quality implementation
plan, a variance may be granted in accord-
ance with the provisions of the Clean Air
Act, as amended.

SECc. 206. ENVIRONMENTAL IMPACT STATE-
MENTS—No major action taken under this
Act shall, for a period of one year after initi-
ation of such action, be deemed a major
Federal actlon significantly affecting the
quality of the human environment within
the meaning of the Natlonal Environmental
Policy Act of 1969 (83 Stat. 856). However,
prior to taking any such major action that
has a significant impact on the environment,
if practicable, or in any event within sixty
days of taking such action, an environmen-
tal evaluation, with analysis equivalent to
that requlred under section 102(2)(C) of
the Natlonal Environmental Policy Act of
1969, to the greatest extent practicable with-
in this time constraint, shall be prepared
and circulated to appropriate Federal, State,
and local government agencies and to the
public for a thirty-day comment period af-
ter which a public hearing shall be held upon
request to review outstanding environmental
issues. Such an evaluation shall not be re-
quired where the action in question has been
preceded by compliance with the National
Environmental Policy Act of 1968 by the ap-
propriate Federal agency. Any action taken
under this Act which will be in effect for
more than a one-year period, or any action
to extend an action taken under this Act to
a total period of more than one year shall
be subject to the full provisions of the Na-
tional Environmental Policy Act of 1969 not-
withstanding any other provision of this Act.

Sec. 207. FEDERAL ACTIONS To INCREASE
AvAILABLE DOMESTIC PETROLEUM SUPPLIES.—
The President is authorized to initiate the
following measures to supplement domestic
energy supplies for the duration of the emer-
gency:

(a) Require on a mandatory basis the
production of designated existing domestic
oilfields at their maximum eflicient rate of
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production, which is the maximum rate at
which production may be sustalned without
detriment to the ultimate recovery of oil
and gas under sound engineering and eco-
nomic prineiples, Such fields are to be desig-
nated by the Secretary of the Interior, after
consultation with the appropriate State
regulatory agency. Data to determine the
maximum efficient rate of production shall
be supplied to the Secretary of the Interior
by the State regulatory agency which deter-
mines the maximum eflicient rate of pro-
duction and by the operators who have
drilled wells In, or are producing oil and
gas from such flelds.

{b) Require, if necessary to meet essen-
tial energy needs, production of certain desig-
nated existing domestic ollfields at rates in
excess of their currently assigned maximum
efficient rates. Fields to be so designated, by
the Secretary of the Interior or the Secretary
of the Navy as to the Federal lands or as to
Federal interests in lands, under their re-
spective jurisdiction shall be those fields
where the types and quality of reservoirs are
such as to permit production at rates in
excess of the currently assigned sustainable
maximum efficient rate for periods of ninety
days or more without excessive risk of losses
in recovery.

(e) Require the adjustment of processing
operations of domestic refineries to produce
refined products in proportions commensu-
rate with national needs and consistent with
the priorities established In accordance with
section 203.

(d) (1) Require production of oil and gas
from the currently developed resources of
the naval petroleum reserves whenever the
availability of petroleum products to the
Armed Forces of the United States necessi-
tates that the Department of Defense be ac-
corded special priority for the purchase of
petroleum products from United States sup-
pliers under the terms of the Defense Pro-
duction Act of 1950. Such production is the
equivalent of production for “national de-
fense” as used In section 7422 of title 10,
United States Code, as amended, and related
sections,

(2) Expedite the full exploration and de-
velopment of Naval Petroleum Reserves Num-
bers One, Two, and Three, and expedite the
full exploration of Naval Petroleum Reserve
Number Four.

(e) Order the acceleration of lease sales of
energy resources on public lands, subject to
existing law, to include, but not limited to,
oll and gas leasing onshore and offshore and
geothermal energy leasing: Provided, That
the exemptions provided for in section 206
shall not be applicable to this subsection
207 (e).

Sec. 208. Apverse ImpPACT ON EmMPLOY-
MENT—In carrying out his responsibilities
under this Act, the President shall take into
consideration and shall minimize, to the
fullest extent practicable, any adverse im-
pact of actions taken pursuant to this Act
upon employment. All agencies of govern-
ment shall cooperate fully under their exist-
ing statutory authority to minimize any
such adverse impact.

TITLE III—ADMINISTRATION AND
AUTHORIZATIONS

Sec. 301. CONGRESSIONAL APPROVAL—With-
in two weeks after the date of enactment of
this Act, the President shall submit to Con-
gress his proposals for the emergency con-
tingency programs provided for in title II of
this Act, and proposals for implementing
such programs. The Congress may, within
fifteen days of such submission, five of which
must have been In legislative session, by
concurrent resolution specifically disapprove
of all or part of the program or proposal.

Sec. 302, (a) LocAL ADMINISTRATION.—The
President may, in the implementation of
any nationwide energy emergency rationing
and conservatlon program, utilize a systemn
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of State and local offices as provided in this
section.

(b) SraTe AcEncies.—The President is au-
thorized to permit appropriate State agen-
cles to operate the program within each
“tate through local boards or other local
agencles, Including appeal agencies, as may
be necessary to insure that the nationwide
nrogram is Implemented within each State
in a manner responsive to the immediate
needs of the locality and consistent with the
nationwide energy emergency rationing and
conservation programi. The BState agencies
are authorized and may be directed to con-
sult with the elected officials of each locality
when appoluting the officials of such local
agencies.

(c) ApprrioNan Fuwcriows.—The legisla-
ture of any State may in the development of
any program of energy rationing or con-
servation, authorize the State agency to per-
form additional functions under State law:
Provided, That the President may, by regu-
lation, require such additional functions to
be approved prior to their being implemented
by the State agency.

Sec. 303. Economic INCENTIVES.—The Sec-
retary of the Treasury and the Director of
the Cost of Living Councll are hereby au-
thorized and directed to study and recom-
mend to the Congress specific incentives to
increase energy supply, reduce demand, and
to encourage private industry and individual
perscns to subscribe to the goals of this Act
and to comply with the requirements of pro-
grams developed and implemented pursuant
to this Act. The study and recommendations
required by this section shall include an
analysis of the actions required to imple-
ment the principle that the producers and
users of energy should pay the full long-run
incremental cost of obtaining incremental
supplies of energy.

Sec. 304. State Laws.—No State law or pro-
gram in effect on the date of enactment of
this Act, or which may become eflective

thereafter, shall be superseded by any provi-
sion of this Act or any program issued pur-
suant thereto except Insofar as such State
law or program is Inconsistent with the pro-
vislons of this Act.

Sec. 305. FebERAL FAcCILITIES—Whenever
practicable, and for purposes of facilitating
the transportation and storage of fuel dur-
ing the effective period of this Act, agencles
or departments of the Federal Government
are authorized to enter into arrangements
for use by domestic public entities and pri-
vate industries of equipment or facilities
which are in idle status or otherwise excess
to the short-term needs of such agency:
Provided, however, That such arrangements
ghall be made at fair market prices and only
after a finding by the agency of nonavaii-
ability of suitable eguipment or facilities
within private industry in the region of need,

8ec. 308. SawcTiIONS.—Any person who

{a) Willfully violates any order or reg-
ulation issued pursuant to this Act shall be
fined not more than #5,000 for each viola-
tion.

(b) Violates any order or regulation issued
pursuant to this Act shall be subject to a
clyil penalty of not more than 2,500 for each
day he is in viclation of this Act, for each
violation.

Sec. 307. Loans TO HOMEOWNERS AND SMALL
BusmnNessEs.—The Federal Housing Adminis-
tration and the Small Business Administra-
tion are authorized to make low Interest
loans to homeowners and small businesses
for the purpose of imstalling new and im-
proved insulation, storm windows, and more
efficient heating units.

Sec. 308, Nationar ENERGY EMERGENCY AD-
visoRY CoMMITTEE.—(a) There Is hereby cre-
ated a National Energy Emergency Advisory
Committee which shall advise the President
with respect to all aspects of implementation
of this Act, The chairman of the committee
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shall be the Director of the Office of Energy
Policy. In addition to the chairman, the com-
mittee shall consist of fifteen members ap-
pointed by the President, who shall repre-
sent the following interests: energy Indus-
try, Including producers, refiners, transport-
ers, and marketers; transportation; indus-
trial energy wusers; small business; labor;
agriculture; environmental; State and local
government; and consumers,

(b) The head of each of the following
agencles shall designate a representative who
shall serve as an observer at each meeting of
the advisory committee and shall assist the
committee to perform its advisory func-
tions;

(1) the executive departments as defined
in section 101 of title 6, United States Code;

(2) Interstate Commerce Commission;

(3) Atomic Energy Commission;

(1) Federal Power Commission;

(5) Pederal Trade Commission;

(6) Cilvil Aeronautics Board; and the

(7) Federal Maritime Commission.

Sec. 307. ADMINISTRATIVE PROCEDURE.—(a)
Except as expressly provided otherwise in
this Act, the functions exercised under this
Act are excluded from the operation of sub-
chanter 11 of chapter 5, and chapter 7 of title
5, United States Code, except as to the re-
cuirements of sections 5§52, 563, 6b5(c), and
702 of title 5, United States Code.

(b) Any agency authorizcd by the Presi-
dent. to issue rules, regulations, or orders
under this Act shall, In regulations pre-
scribed by it, establish procedures which are
availeble to any person for the purpose of
seeking an interpretation, modification, or
recission of, or an exc2ption to or exemption
from, such rules, regulations, and orders. I
such person is aggrisved by the denial of a
request for such action under the preceding
sentence, he may request a review of such
denial by the agency. The agency shall, in
regulations prescribed by it, establish ap-
propriate procedures, including a hearing
where deemed advisable, for considering such
requests for action under this section.

(e} To the maximum extsnt possible, any
agency authorized by the President to take
any action under this Act shall conduct
formal hearings for the purpose of hearing
arguments cr acquiring information bearing
on actions or proposed actions, other than
procedures to which section 5568 of title 5,
United States Code would apply according
to subsection (a) of this section, taken or
to be taken unnder sections 203, 204, 205, 206,
207, and 312 of this Act.

SEec. 310. Jupician Review.—Judicial review
of administrative rulemaking of gensral and
national applicability dene under this Act
may be obtained only by filing a petition for
review in the United States Court of Appesls
for the District of Columbia within thirty
days from the date of promulgation of any
such rule or regulation, and judicial review
of administrative rulemaking of general, but
less than national, applicability done under
this Act may be obfained only by filing a
petition for review in the United States Court
of Appeals for the appropriate circult within
thirty days from the date of promulgation
of any such rule or regulation, the appro-
printe circult being defined as the circult
which contains the area or the greater part
of the area within which the rule or regula-
tion is to have effect.

Notwithstanding the amount in contro-
versy, the district courts of the United States
shall have execlusive original jurisdiction of
2ll other cases of controversies arising under
this Act, or under regulations or orders is-
sued thereunder, except any actions taken
by the Civil Aeronsutics Board, the Inter-
state Commerce Commission, Federal Power
Commission, or the Federal Maritime Com-
mission, except that nothing in this section
affects the power of any court of competent
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Jurizdiction to consider, hear, and dztermine
in any proceeding before it any issue raised
by way of defense (other than a defense based
on the constitutionality of this title or the
validity of action taken by any agency under
this Act). If in any such proceeding an issue
by way of defense is ralsed based on the con-
stitutionality of this Act or the validity of
agency action under this Act, the case shall
be sublect to removal by either party to a
distriet court of the United States in ae-
cordance with the applicable provisions of
chapter 89 of title 28, United States Code.

Sec. 311, MarTerrars Arnocatrions—To
achieve the purposes of this Act, the Presi-
dent is authorized to take such action as may
be necessary to allocate supplies of materials
nasscclated with production of energy sup-
plies, and equipment to the extent neeessary
to maintain and increase the production of
coal, erude oll and other fuels.

Sec. 312, Grants TO STATES.—The President
is hereby authorized to make grants to any
State or major metropolitan government, in
accordance with, but not limited to, section
302 for the purpose of assisting such Siate
or local government in developing, adminis-
tering, and enforcing emergency fuel short-
age contingency plans under this Act and
fuel allocation programs authorized under
the Emergency Petroleum Allocation Aect of
1973 (Conf. Rept. No. 83-628, Nov. 10, 1973).

Sec. 313. STuny or Hearta EFFECTS oF SUL-
run OxipE Emission.—In order to determine
the health effects of emissions of sulfur
oxides to the air resulting from any conver-
sions to burning coal pursuant to section 204
(a) the Department of Health, Education,
and Welfare shall, in cooperation with the
Environmental Protection Agency, conduct a
study of acute and chronic eflfects among ex-
posed populations. The sum of £5,000,000 is
authorized to be appropriated for such a
study.

Sec. 314, AvrHorzATIONS —There are here-
by authorized to be appropriated such funds
as are necessary for the purposes of this
Act,

Ser. 315, SeparaBILITY —If Any provision of
this Act or the applicabllity thereof is held
invalid, the remainder of this Act shall not
be alfected thereby.

Amend the title so as to read: “A bill
to declare by congressional action a na-
tionwide energy emergency; to authorize
the President to immediately undertake
specific actions to conserve scarce fuels
and increase supply; to invite the devel-
opment of local, State, National, and in-
ternational contingency plans; to assure
the continuation of vital public services;
and for other purposes.”

Mr. MANSFIELD. Mr. President, the
purpose of making the bill the pending
business is to malke it available when the
Senate comes in tomorrow and com-
pletes the special orders and morning
business.

The PRESIDING OFFICER. Under
the order of yesterday the committee
amendment in the nature of a substitute
has been agreed to and the bill as thus
amended is to be treated as original text
for purpose of further amendment.

ORDER FOR ADJOURNMENT TO
9 AM.

Mr, MANSFIELD. Mr. President, I ask
unanimous consent that, when the Sen-
ate adjourns today, it stand in adjourn-
ment until the hour of 9 am. tomorrow.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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AMERICAN REVOLUTION BICENTEN-
NIAL ADMINISTRATION—CONFER-~
ENCE REPORT

Mr. HRUSKA. Mr. President, I submit
a report of the committee of conference
on HR. 7446, and ask for its immediate
consideration.

The PRESIDING OFFICER (Mr.
Jonnston). The report will be stated by
title.

The legislative clerk read as follows:

The committee of conference on the dis-
agreeing votes of the two Houses on the
amendments of the Senate to the bill
{H.R. T446) to establish the American Revo-
lution Bicentennial Administration, and for
other purposes, having met, after full and
free conference, have agreed to recommend
and do recommend to their respective Houses
this report, signed by all the conferees,

The PRESIDING OFFICER. Is there
objection to the consideration of the con-
ference report?

There being no objection, the Senate
proceeded to consider the report, which
reads as follows:

CONFERENCE REPORT

The committee of conference on the dis-
agreeing votes of the two Houses on the
amendments of the Senate to the bill (H.R.
7446) to establish the American Revolution
Bicentennial Administration, and for other
purposes, having met, after full and free
conference, have agreed to recommend and
do recommend to their respective Houses as
follows:

That the Senate recede from its amend-
ment numbered 6.

That the House recede from Iits disagree-
ment to the amendments of the Senate num-
bered 1 and 4, and agree to the same.

Amendment numbered 2: That the House
recede from its disagreement to the amend-
ment of the Senate numbered 2, and agree
to the same with an amendment, as follows:
In Meu of the matter proposed to be inserted
by the Senaie amendment insert the follow-
ing:

Bec. 7. (a) (1) There are hereby author-
ized to be appropriated annually to carry
out the provisions of this Act, except for the
program of grants-in-aid established by sec-
tion 8(b) of this Aet, not to exceed $10,000,-
000, of which not to exceed $1,375,000 shall
be for grants-in-ald pursuant to section 9
(a) of this Act.

(2) For the purpose of carrying out the
program of grants-in-aid established by
section 9(b) of this Act, there are hereby
authorized to be appropriated such sums, not
to exceed $20,000,000, as may be necessary,
and any funds sppropriated pursuant to this
paragraph shall remain available until ex-
pended, but no later than December 31, 1076.

And the Senate agree to the same.

Amendment numbered 3: That the House
recede from its disagreement to the amend-
ment of the Senate numbered 3, and agree
to the same with an amendment, as follows:
In lieu of the matter proposed to be inserted
ry the Senate amendment insert the follow-
ng:

BEc. 9. (a) The Administrator is authorized
to carry out a program of grants-in-ald in
accordance with and in furtherance of the
purposes of this Act. The Administrator may,
subject to such regulations as he may pre-
scribe—

(1) make equal grants of appropriated
funds in each fiscal year of not to exceed
$25,000 to Bicentennial Commissions of each
State, territory, the District of Columbia, and
the Commonwealth of Puerto Rico, upon ap-
plication therefor;

(2) make grants of nonappropriated funds
to nonprofit entities, including States, ter-
ritories, the District of Columbia, and the
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Commonwealth of Puerto Rico (or subdivi-
slons thereof), to assist in developing or
supporting bicentennial programs or projects,
Such grants may be up to 50 per centum of
the total cost of the program or project to be
assisted.

And the Senate agree to the same.

Amendment numbered 5: That the House
recede from lis disagreement to the amend-
ment of the Senate numbered 5, und agree
to the same with an amendment, as follows:
In lfeu of the matter proposed to be Inserted
by the Senate amendment insert the follow-
ing:

(b) For the purpose of further assisting
each of the several States, the Territories,
the District of Columbia, and the Commeon-
wealth of Puerto Rico in developing and sup-
porting bicentennial programs and projects,
the Administrator is authorized, out of funds
appropriated pursuant to section T(a) (2} of
this Act, to carry out a program of grants-
in-aid In asccordance with this subsection.
Subject to such regulations as may be pre-
scribed and approved by the Board, the Ad-
ministrator may make grants to each of the
several States, Territories, the District of
Columbia, and the Commonwealth of Puerto
Rico to assist them In developing and sup-
porting bicentennial programs and projects.
Each such reciplent shall be entitled to not
less than $200,000 under this subsection. In
no event shall any such grant be made unless
matched by the recipient.

And the Senate agree to the same.

Jouw L. McCLELLAN,

Eowarp M. KENNEDY,

Roman HrRUSKA,
Managers on the Part of the Senate,

Harorp D. DONOHUE,

JaMeEs R. MANN,

M. CALDWELL BUTLER,
Managers on the Part of the House.

JomnT EXPLANATORY STATEMENT OF THE CoM-
MITTEE OF CONFERENCE

The managers on the part of the House
and the Senate at the conference on the dis-
agreeing votes of the two Houses on the
amsndments of the Senate to the bill (HR.
T446) to establish the American Revolution
Bicentennial Administration, and for other
purposes, submit the following Joint state-
ment to the House and the Senate in ex-
planation of the effect of the action agreed
upon by the managers and recommended in
the accompanying conference report:

The Conferees agreed to the language of
Senate Amendment No. 1 amending Section 4
of H.R. 7446, This language is consistent with
the basic principle of the legislation in en-
couraging State and local particlpation in
the Bicentennial observance. The BSenate
language further implemented this purpose
in providing that the Administrator is to co-
ordinate his activities to the extent prac-
ticable with those being planned by State,
local and private groups. He is further au-
thorized to appoint special committees with
members from among those groups to plan
such activities as he deems ap riate.

The Senate amended Section 7(a)(1) of
the House bill by placing a ceillng of $10,-
000,000 annually for the expenses of the Ad-
ministration. Included in that amount was
an authorization of not more than $2,475.000
for annual grants of $45,000 to each State,
Territory, the District of Columbia and the
Commonwealth of Puerto Rico. The provi-
sion for the 45,000 grants was contained in
a parallel amendment to Seetlon 9 of the
bill which authorized the Administrator to
make equal grants from appropriated funds
of not more than $45,000 to each of the re-
ciplents.

The Conferees agreed to reduce the $£45,000
figure to $25,000 per entity and the annual
authorization for this grant program ta
$1,375,000.

Sectlon 7(a)(2) as added by the Senate
authorized an appropriation of not more
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than $20,000,000 for grants-in-aid on a
matching basis to the several states to assist
them in developing and supporting Bicen-
tennial programs and projects as provided in
the new Section 9(b) as added by the Sen-
ate, the amount to remain avallable until
expended but no later than June 30, 1976.

The Conferees changed this date to Decem-
ber 31, 1976, because of the continuiag cele-
brations and commemorations anticipated
throughout the calendar year of 1976.

The language of Section 8(b) as contained
in the Conference Report is the revised lan-
guage agreed to by the Conferees. The Sen-
ate language provided that the amounts re-
ceived under Section 8(b) by any State could
not exceed $100,000 per state on a matching
basis. In Conference, it was agreed to change
this language so that each recipient would
be entitled to not less than $200,000 in grants
on a matching basis under the Subsection. In
addition, the District of Columbia, the Terri-
tories and the Commonwealth of Puerto Rico
were inciuded as eligible recipients. The Con-
ferces recognized that each jurisdiction
would, therefore, be assured of the right to
participate in this grant program up to the
amount of $200,000. The language of the Sub-~
section makes it clear that these grants are
subject to regulations prescribed and ap-
proved by the Board. The $200,000 amount Is
avallable for grants to each jurisdiction and
considered obligated for that purpose, which,
if not used, would lapse. It is not Intended
that the unused portion of the $200,000 mint-
mum earmarked for each jurisdiction will be
avallable for distribution to any other juris-
diction or for any other purpose. The remain-
ing funds under the 20,000,000 authorization
are automatically avallable for grants to any
eligible jurisdiction that presents a program
found acceptable to the Administraticn.

The Conferees retained Senate Amendment
No. 4. It is merely a conforming amendment
made necessary by the renumbering changes
in Subsection (a) of Section 9.

The Senate Conferees receded from Senate
Amendment No. 6 which would have provided
that the Administrator would serve as Chair-
man of the American Revolution Bicenten-
nial Board and the Vice Chairman shall be
elected by members of the Board from mem-
bers of the Board. The Conferees agreed to
retain the original House language provid-
ing that the Chairman and Vice Chairman
sghall be elected by members of the Board
from members of the Board other than the
Administrator.

The Conferees Intend that the regulations
provide & reasonable pericd for applications
for grants by eligible entities.

JoHEN L. McCLELLAN,
Epwarp M. KENNEDY,
RoMaN HRUSEA,
Managers on the Part of the Senate.
HaroLp D. DenoHUE,
James R. Mawn,
M. CALpWELL BUTLER,
Managers on the Part of the House.

Mr. HRUSKA. Mr, President, I ask
that the printing of the conference report
and related papers as a Senate report
be waived. That requirement will be com-
plied with by the other body.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HRUSEKA. Mr. President, this bill
originated in the House of Representa-
tives. On October 10 of this year the
Senate approved a different version.
There were very satisfactory conference
meetings between the two bodies, and
:.ihekresult is the report which is at the

esk.

At this point, I would like to take the
opportunity to make some brief observa-
tions regarding the conference report.

The Senate conferees on this bill were
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Senator McCLELLAN, Senator KENNEDY,
and myself. Along with the House con-
ferees, we worked diligently to resolve
those differences which exist between the
House and Senate version of H.R. T446.
For my part, I am generally pleased with
the outcome of our conference; I believe
that the Senate conferees brought back
to this body a document which maintains
many of the Senate amendments to the
House-passed bill. On other matters, the
conference report reflects a compromise
struck in an atmosphere of differing
views. The results of our conference were
achieved through the efforts of biparti-
san cooperation.

I would like to take a brief moment
Mr. President, to comment on some of
the most important aspects of the con-
ference report.

The Senate version of H.R. 7446 made
special note of the recognition and con-
sideration which the new Bicentennial
Administration should give to plans and
programs developed by State, local, and
private groups. The House conferees
agreed to this amendment.

Another of the Senate amendments
authorizes not to exceed $10,000,000 an-
nually for the expenses of the new Bi-
centennial Administration and sets aside
$2,475,000 for a continuation of $45,000
annual planning grants to each State.
The House agreed to the $10,000,000 an-
nual authorization and the conferees
agreed to a reduction of the $45,000 grant
to $25,000 annually per State, which
comes to a total of $1,375,000 yearly.

The Senate had further amended the
House version of H.R. 7446 by authoriz-
ing $20,000,000 for a new matching grant
program to the States with a ceiling of
$400,000 available to each State. The
House agreed to the $20,000,000 figure
but suggested that the basic approach
of the grant program be restructured.
The conferees, thus, agreed that under
this grant program at least $200,000
would be available to each State or ter-
ritory on a matching basis. The remain-
ing portion of the $20,000,000 or roughly
$9,000,000 would be made available to all
such jurisdictions on a competitive basis
through regulations established by the
American Revolution Bicentennial
Board.

Finally, the Senate conferees agreed
to recede from the Senate amendment
which would have required that the Ad-
ministrator serve as Chairman of the
Board. Thus, the original House lan-
guage has been restored and provides
that these positions shall not be held by
the same person.

For my part, Mr. President, I have
serious reservations regarding the res-
toration of the House language on this
point. Our previous experiences and the
pressing importance of bicentennial ef-
forts seemed to dictate the importance
of a streamlined and tightly structured
organization. The Senate amendment
contemplated that a fusing of these two
positions would solve this problem.
Nevertheless, the conferees expressed the
view that the Administrator under the
House provision will be able to operate ef-
fectively by virtue of a guarantee that he
will have authority over day-to-day op-
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erations and be 1 of the 11 Board
members.

Mr. President, as I indicated earlier,
I am generally satisfied with the confer-
ence report on H.R. T446.

I believe that it is imperative for the
Congress to act upon this bill so that au-
thority can be given for the creation of a
new Bicentennial organization.

Time is moving quickly, and cannot be
recaptured. Much work must be done
throughout the country to assure that
the celebratior. of our Nation's 200th
anniversary in 1976 is a worthy and
memorable occasion.

I recommend the report to my col-
leagucs for their approval, and I yield to
the Senator from Arkansas.

Mr. McCLELLAN. Mr. President, I
only wish to recommend the approval of
the report. The conferees met for about
2 hours yesterday and went over the bill
thoroughly, and resolved their major dif-
ferences in a manner which I think rea-
sonably satisfactory to all parties, and
I think the conference report should be
adopted.

The PRESIDING OFFICER (Mr.
JomnsToN). The question is on agreeing
to the conference report.

The report was agreed to.

Mr. McCLELLAN. Mr. President, I
move to reconsider the vote by which the
conference report was agreed to.

Mr. HRUSKA. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

Mr. McCLELLAN. Mr. President, I
suggest the absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The legislative clerk proceeded to call
the roll.

Mr. ROBERT C. BYRD., Mr. Presi-
dent, I ask unanimous consent that the
order for the quorum ecall be rescinded.

The PRESIDING OFFICER (Mr.
JoansTon), Without objection, it is so
ordered.

AUTHORIZATION FOR COMMERCE
COMMITTEE TO HAVE UNTIL
MIDNIGHT TO FILE REPORT ON
DAYLIGHT SAVING BILL

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that the Com-
merce Committee have until midnight
tonight to file its report on the daylight
saving bill.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ADOPTION OF HOUSE CONCUR-
RENT RESOLUTION 378—PROVID-
ING FOR ADJOURNMENT OF CON-
GRESS OVER THANKSGIVING
HOLIDAY

Mr. ROBERT C. BYRD. Mr. President,
I ask the Chair lay before the Senate a
message from the House on House Con-
current Resolution 378.

The PRESIDING OFFICER laid before
the Senate House Concurrent Resolu-
tion 378, which was read as follows:

Resolved by the House of Representatives
(the Senate concurring), That when the
House adjourns on Thursday, November 15,
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1973, it stand adjourned until 12 o'clock
meridian, Monday, November 26, 1973,

The PRESIDING OFFICER. Is there
objection to the present consideration
of the resolution?

There being no objection, the Senate
proceeded to consider the resolution.

Mr. ROBERT C. BYRD. Mr. President,
I offer an amendment and ask that it be
stated.

The PRESIDING OFFICER. The
amendment will be stated.

The legislative clerk read as follows:

On page 1, line 4, strike out “1973." and
insert: 1873, and that when the Senate ad-
journs on Wednesday, November 21, 1973,
it stand adjourned until 12 o’clock meridian,
Monday, November 26, 1973.

The amendment was agreed to.

House Concurrent Resolution 378, as
amended, was agreed to.

The title was appropriately amended
so as to read:

Concurrent resolution providing for an
adjournment of the Congress over Thanks-
giving Holiday.

ORDER FOR ADJOURNMENT TO 9
AM. TOMORROW

Mr. ROBERT C. BYRD. Mr. Presi-
dent, I ask unanimous consent that,
when the Senate completes its business
today, it stand in adjournment until 9
a.m. tomorrow.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ORDER FOR RESUMPTION OF UN-
FINISHED BUSINESS TOMORROW

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that on tomor-
row, after the conclusion of routine
morning business, the Senate resume
the consideration of the unfinished busi-
ness.

The PRESIDING OFFICER. Without
objection, it is so ordered.

PROGRAM

Mr. ROBERT C. BYRD. Mr. President,
the Senate will convene at 9 am. to-
morrow. There will be two orders for the
recognition of Senators—Mr. GRIFFIN
and Mr. Roeerr C. Byrp—in that
order, and each for not to exceed 15
minutes. Morning business will follow,
for not to exceed 15 minutes, with a
3-minute limitation on statements
therein.

The Senate will then resume consid-
eration of S. 25689—to deal with emer-
gency fuel shortages. Amendments
thereto will bz in order, and yea-and-nay
votes will occur during the day.

ADJOURNMENT TO 9 AM,

Mr. ROBERT C. BYRD. Mr President,
if there be no further business to come
before the Senate, I move, in accordance
with the previous order, that the Senate
stand in adjournment until 9 a.m. tomor-
TOwW.

The motion was agreed to and at 1:02
p.m., the Senate adjourned until tomor-
row, Thursday, November 15, 1973, at
9 aan.
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