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Drill Team—1st prize—Bsaker

Vietory.
Women's Drill Team—I1st prize—Baker
Victory; 2nd prize—Royal Rhythm Steppers.
Unique Units—I1st prize—Erle County
Parks and Recreation Sr., Citizens Unit—
Kazoo Band; 2nd prize—Sacred Heart Acad-
emy—Eazoo Band.

CASE FOR IMPEACHMENT STILL
STRONG AS EVER

HON. GEORGE E. BROWN, JR.

OF CALIFORNIA
IN THE HOUSE OF REFRESENTATIVES
Thursday, October 25, 1873

Mr. BROWN of California. Mr. Speak-
er, now that the President suddenly has
reverced his public position and agreed
to comply with the law—at least in
part—by ‘urning over his tapes to the
court, many administration apologists
are saying that the case for impeach-
ment existed until Mr. Nixon agreed to
turn over the tapes, but that his decision
of Tuesday returned him to his previous
status of law-abiding, unimpeachable
President.

As I pointed out Tuesday, however,
Richard Nixon’s most recent actions—
the firing of Svecial Prosecutor Cox and
all that went with it—merely constitute a
continuation of policies and attitudes
that have characterized his handling of
the entire Watergate affair, and, in fact,
his entire administration; indeed, his
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entire political career. This was no iso-
lated incident, to be forgiven and for-
gotten. From his first year in office, when
he secretly ordered the illegal bombing
of the sovereign nation of Cambodia—a
country with which the United States
was at peace—President Nixon has con-
sistently violated the laws and the Con-
stitution that he is sworn to protect.

When one thinks of the Oval Office
today, one thinks of ITT entanglements,
dairy industry payoffs, public financing
of personal real estate improvements, il-
legal campaign donations, possible ex-
tortion, illegal fund impoundments, se-
cret invasions, personal income tax
difficulties, Cabinet members and high-
ranking executive office staff members
who have been indicted or convicted or
who have resigned under fire—I could go
on, but the list seems endless.

Let us keep in mind Edmund Burke's
often-quoted remark that—

The only thing necessary for the triumph
of evil is for good men to do nothing.

Too many of us did nothing in 1946,
when Richard Nixon smeared the Hon-
orable Jerry Voorhis and entered this
body. Too many of us did nothing when
Richard Nixon 4 years later was elected
to the Senate by the same tactics. Too
many of us did nothing in 1952 when the
Checkers scandal gave us our first evi-
dence of Nixon’s willingness to bend the
law for his personal political advantage.

And too many of us did nothing 10
vears later when gubernatorial candidate
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Nixon was found by the courts to have
personally reviewed, amended, and final-
1y approved an illegal phony mailing sent
out during the campaign to California’s
Democratic voters—a smear piece
against the incumbent Democratic Gov-
ernor, soliciting financial support which
supposedly would go to a “Committee for
the Preservation of the Democratic
Party,” but which in fact was designed
by members of his own Republican cam-
paign staff, which included such men as
Dwight L. Chapin, Herbert EKalmbach,
Ronald Ziegler, Maurice Stans, John'
Ehrlichman, Murray Chotiner, and, as
campaign manager, H. R. Haldemann.
The money these Democrats donated to
what they believed was a Democratic
Party organization was actually used by
the Nixon campaign, of course.

Too many times, too many good men
and women have done nothing. Mr.
Speaker, we must not stand aside and
let evil triumph once again. The fate of
our beloved Nation rests in the hands of
the Congress in this dark hour. We have
the power to determine whether this
“noble experiment” shall continue, or
shall end in a Fascist dictatorship
through the inaction of the people’s
elected representatives.

I implore every Member of this House
to respond to the massive outpouring of
sentiment which has erupted through-
out the Nation, to respond to our own
consciences, and to move forward with
all necessary steps to impeach Richard
Nixon before it is too late.

SENATE—Friday, October 26,

The Senate met at 12 o’clock noon and
was called to order by the Acting Presi-
dent pro tempore (Mr. METCALF).

PRAYER

The Chaplain, the Reverend Edward
L. R. Elson, D.D., offered the following
prayer:

O God, our help in ages past, our hope
for years to come, we come to Thee this
day with thankful hearts for diminished
violence, for the reprieve from larger
wars, and for the promise of peace. Keep
the warlike spirit from infecting our
personal lives, the Congress, our Nation,
or its leaders. Make us kindly but firm,
compassionate but resolute, possessed
of quiet hearts, clear minds, and sound
judement. Keep us ever sensitive to our
local, our global, and our humane respon-
sibilities. Grant to the President, his
counselors, to all our leaders, and to the
leaders of other nations that higher wis-
dom which Thou dost give to those who
trust Thee and whose allegiance to Thee
transcends all lesser loyalties. Once more
from the depths of our being, we pray,
“Thy kingdom come, Thy will be done on
Earth as it is in Heaven.”

We pray in the name of the Prince of
Peace. Amen.

THE JOURNAL

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that the read-
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ing of the Journal of the proceedings of
Tuesday, October 23, 1973, be dispensed
with.

The ACTING PRESIDENT pro tem-
pore., Without objection, it is so ordered.

MESSAGE FROM THE HOUSE

A message from the House of Rep-
resentatives by Mr. Hackney, one of its
reading clerks, announced that the
House had agreed to the report of the
committee of conference on the dis-
agreeing votes of the two Houses on the
amendment of the House to the bill
(8. 607) to amend the Lead Based Paint
Poisoning Prevention Act, and for other
purposes.

The message also announced that the
House insists upon its amendments to
the bill (8. 386) to amend the Urban
Mass Transportation Act of 1964 to
authorize certain grants to assure ad-
equate commuter service in urban areas
and for other purposes, disagreed to by
the Senate; had agreed to the confer-
ence requested by the Senate on the dis-
agreeing votes of the two Houses there-
on; and that Mr. PaTman, Mr. MINISH,
Mr. GeTTYS, Mr. HaNLEY, Mr. Brasco,
Mr. KocH, Mr. COoTTER, Mr. Younc of
Georgia, Mr. MoAKLEY, Mr. BROWN of
Michigan, Mr. WiowaLL, Mr. WILLIAMS,
Mr. WyLIE, Mr. CrRANE, and Mr. McKiIiN-
NEY were appointed managers of the con-
ference on the part of the House.

The message further announced that
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the House had passed the bill (S. 2410)
to amend the Public Health Service Act
to provide assistance and encourage-
ment for the development of compre-
hensive area emergency medical serv-
ices systems with an amendment in
which it requests the concurrence of
the Senate.

The message also announced that the
House had agreed to the amendment of
the Senate to the amendment of the
House to the amendment of the Senate
numbered 5 to the bill (HR. 9639) to
amend the National School Lunch and
Child Nutritlon Acts for the purpose
of providing additional Federal finan-
cial assistance to the school lunch and
school breakfast programs.

The message further announced that
the House had passed the following bills
in which it requests the concurrence of
the Senate:

H.R. 3927. An act to extend the Environ-
mental Education Act for 3 years; and

HR. 10586. An act to amend title 10,
United States Code, to authorize the use of
health maintenance organizations in pro-
viding health care.

ENROLLED BILLS SIGNED

The message also announced that the
Speaker had affixed his signature to the
following enrolled bills:

HR. 5943. An act to amend the law au-
thorizing the President to extend certain
privileges to representatives of member states
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‘on the Counecil of the Organization of Ameri-
can States; and :

H.R. 9639. An act to amend the Natlonal
School Lunch and Child Nutrition Acts for
the purpose of providing additional Federal
financial assistance to the school lunch and
school breakfast programs.

The enrolled bills were subsequently
signed by the Acting President pro tem-
pore (Mr, METCALF).

The enrolled bill (H.R. 689) to amend
section 712 of title 18 of the United
States Code, to prohibit persons attempt-
ing to collect their own debts from mis-
using names in order o convey the false
impression that any agency of the Fed-
eral Government is involved in such col-
lection, signed October 23, 1973, by the
Speaker, was signed today by the Acting
President pro tempore (Mr. METCALF) .

HOUSE BILLS REFERRED

The following bills were severally read
twice by their titles and referred, as in-
dicated:

H.R. 8927. An act to extend the Environ-
mental Education Act for 3 years; to the
Committee on Labor and Public Welfare.

H.R. 10586. An act to amend title 10, United
States Code, to authorize the use of health
maintenance organizations in providing
health care; to the Committee on Armed
Services.

COMMITTEE MEETINGS DURING
SENATE SESSION

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that any com-
mittees which may wish to meet today
may be so authorized to meet during the

session of the Senate today.
The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

PRINTING AS A HOUSE DOCUMENT
“A HISTORY AND ACCOMPLISH-
MENTS OF THE PERMANENT SE-
LECT COMMITTEE ON SMALL
BUSINESS OF THE HOUSE OF REP-
RESENTATIVES OF THE UNITED
STATES”

Mr. ROBERT C. BYRD. Mr. Presi-
dent, I ask unanimous consent that the
Senate proceed to the consideration of
House Concurrent Resolution 301.

The ACTING PRESIDENT pro tem-
pore. The resolution will be stated by
title.

The assistant legislative clerk read as
follows:

House Concurrent Resolution 301, provid-
ing for the printing as a House document
“A History and Accomplishments of the
Permanent Select Committee on Small Busi-
ness of the House of Representatives of the
United States."

The ACTING PRESIDENT pro tem-
pore. Is there objection to the present
consideration of the concurrent resolu-
tion?

There being no objection, the resolu-
tion (H. Con. Res. 301) was considered
and agreed to.

ROUTINE MORNING BUSINESS

Mr. ROBERT C. BYRD, Mr. President,
in view of the fact that no legislative
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business is expected to be acted on today
or called up, other than what has already
been transacted, and in view of the fact
that Senators may wish to make state-
ments in excess of 3 minutes—which is
provided for by the order entered into
previously—I ask unanimous consent
that there be a period for the transaction
of routine morning business of not to ex-
ceed 2 hours—and I certainly hope it
will not take that long—with statements
therein limited to 15 minutes.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

Mr. FULBRIGHT. Mr. President, re-
serving the right to object—could I have
3 minutes now?

Mr. ROBERT C. BYRD. I am trying to
get an order to supplant the 3 minutes
with 15 minutes limitation so that the
Senate could speak five times as long.

Mr. FULBRIGHT. I do not want to
speak that long.

The ACTING PRESIDENT pro tem-
pore. The Chair will recognize the Sen-
ator from Arkansas if the Senator from
West Virginia is through.

Mr. ROBERT C. BYRD. Did the Chair
act on my unanimous-consent request?

The ACTING PRESIDENT pro tem-
pore. Yes. The Chair said that, without
objection, it was so ordered.

Mr. ROBERT C. BYRD. I thank the
Chalir.

The ACTING PRESIDENT pro tem-
pore. Does the acting minority leader de-
sire recognition at this time?

Mr, BUCKLEY. Mr. President, not at
this time. I have a statement I should
like to make.

Mr. FULBRIGHT. I have a brief state-
ment I should like to make.

Mr. BUCELEY. I gladly yield to the
Senutor from Arkansas.

Mr. ROBERT C. BYRD. Would the
Chair lay before the Senate a message
first?

U.S. INFORMATION AGENCY AP-
PROPRIATIONS AUTHORIZATION
ACT OF 1973—VETO MESSAGE

The ACTING PRESIDENT pro tem-
pore. The Chair lays before the Senate
a communication from the Secretary of
the Senate which the clerk will state.

The assistant legislative clerk read as
follows:

OcTtoBER 23, 1973.
Senator JamEes O. EASTLAND,
President pro tempore of the U.S. Senate,
Washington, D.C.

Dear Mg, PRESIDENT: On Tuesday, October
23, 1973, shortly after the Senate had taken
8 recess until Friday, a message was received
by me from the President of the United
Btates, addressed to the Senate, which pur-
ports to contaln a veto message on S. 1317,
an act to authorize appropriations for the
United States Information Agency.

I am herewith delivering to you the saild
message for presentation to the Senate.

Bincerely,
Francis R, VaLxo,
Secretary of the Senate.

The ACTING PRESIDENT pro tem-
pore. The Chair now lays the President’s
message before the Senate which will
be spread upon the Journal and printed
in the Recorp, without being read at this
time, if there is no objection.
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The Chair hears no objection, and it is
so ordered.
The text of the message is as follows:

To the Senate of the United States:

I am returning today without my ap-
proval S. 1317, the United States In-
formation Agency Appropriations Au-
thorization Act of 1973.

The major purpose of this bill is to
authorize appropriations for operation
of the USIA during fiscal year 1974. Un-
fortunately, however, the Congress has
injected a separate issue which, in good
conscience, I must oppose.

Traditionally, when it is deemed nec-
essary for a Department or Agency to
withhold :ertain confidential informa-
tion that has been requested by the
Congress, the President issues a direc-
tive or statement prohibiting the dis-
closure of such information and explain-
ing the reasons for his action. The two
branches then explore means of com-
promise by which data can be supplied
in a way that is consistent with the con-
stitutional obligations of each branch.

Section 4 of S. 1317 ignores this prec-
edent. Instead, it would penalize the
USIA with a possible cut-off of funds if
it failed to meet a demand for confiden-
tial internal informatior. made by the
Senate Committee on Foreign Relations
or the House Committee on Foreign Af-
fairs—however unreasonable that de-
mand might be.

The Justice Department has advised
me that section 4 is an unconstitutional
attempt on the part of the Congress to
undermine the President’s constitutional
responsibility to withhold the disclosure
of information when, in his judgment,
such disclosure would be contrary to the
public interest. From George Washing-
ton on, my predecessors have defended
this Presidential responsibility, recog-
nizing that the traditional division of
powers and comity between the execu-
tive and legislative branches must be
maintained. T intend to do no less.

A practical effect of section 4 would
be to restrict the USIA access to sen-
sitive foreign policy information essen-
tial to carrying out its mission. The
Agency could also be forced to disclose
internal documents and working papers
which do not represent approved policy.
Failure of the Congress to respect the
confidentiality of such papers would
prevent a free and frank exchange of
views within the USIA and between it
and other parts of the executive branch—
an exchange that is vital if the USIA is to
function as an effective arm of Amer-
ican foreign policy.

This Administration has invoked
Executive privilege to withhold infor-
mation only in the most compelling
circumstances and only after thorough,
thoughtful evaluation of the facts. As
evidence of our good faith, the USIA
has complied as fully as possible with
every Congressional request for infor-
mation during the authorization and ap-
propriations hearings this year, and will
continue to do so. For example, it pro-
vided the Senate Foreign Relations Com-
mittee alone with detailed answers to
more than one hundred substantive
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questions prior to this year’s authoriza-
tion hearings.

If a President failed to take a stand
in this instance to protect the division
of powers and uphold the doctrine of
Executive privilege, the door would be
opened to even more serious encroach-
ments on the constitutional system. Al-
ready, provisions similar to those in sec-
tion 4 are contained in two vital bills at
very advanced stages in the legislative
process—S. 2335, the economic foreign
assistance authorization bill, and S. 1443,
the security assistance authorization
bill,

The issue at stake is simple. It in-
volves far more than the confidential
documents of the USIA or our other for-
eign affairs and national security agen-
cies. Rather, it involves the preservation
of the basic ability of the executive
branch to continue to function and per-
form the responsibilities assigned to it
by the Constitution. Unless privacy in
the preliminary exchange of views be-
tween personnel of the Executive agen-
cies can be maintained, the healthy
expression of opinion and the frank,
forthright interplay of ideas that are es-
sential to sound policy and effective ad-
ministration cannot survive.

RICHARD NIXON.

THE WHITE Housg, October 23, 1973.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that the mes-
sage remain at the desk temporarily.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

CLARIFICATION OF VIEWS ON
MIDDLE EAST CONFLICT

Mr. FULBRIGHT. Mr. President, I
wish to clarify my views regarding the
events of yesterday and the article by
the Associated Press carried in the Wash-
ington Post this morning, which I believe
may be misleading in some respects.

First, I strongly support the Secre-
tary of State in his efforts to bring an end
to the conflict in the Middle East.

Second, I support the Secretary’s pol-
icy of détente with the Soviet Union.

These matters are interrelated, and I
believe that the policy of détente con-
tributed to the action of the Security
Council yesterday, supported by 14 mem-
bers, including the Soviet Union.

When asked about the statement by
the Senator from Washington, charac-
terizing a mesage from the Soviet Union
to the President as “brutal,” I stated that
I thought that was an inappropriate way
to describe it; that I considered it to be
urgent but not “brutal” or threatening;
and that this description of the note
tended to increase our difficulties, fo un-
dermine any possibility of détente, and
to increase further the arms race, mili-
tary appropriations, and, in general, the
tensions resulting from the war, which
are already very great.

I regret that it was thought necessary
by the National Security Council to order
an alert, but I do not criticize that de-
cision. The vote in the Security Council
yesterday is, I believe, a justification of
my view that the policy of détente is still
viable and in our interest, and also that
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it is inaccurate to characterize the at-
titude of the Soviet Union as being
i(bmtal."

In summary, I think the Secretary of
State has shown determination, re-
straint, and wisdom in the way he has
handled this affair.

Mr. President, I wish, in that connec-
tion, to have printed in the Recorp an
article published in the Washington Post
this morning, which I consider to be in-
complete because it, by no means, re-
flects all that I said.

I also ask unanimous consent to have
printed in the Recorp an article en-
titled “Some Small Hope,” written by
Stewart Alsop, and published in News-
week magazine for October 29, 1973. I
think it is quite significant that this
writer suggests that it is in the interest
of Israel to move in the direction which
I believe the Secretary of State and the
President are now moving. I would hope
that this view will be taken seriously. I
feel that the Secretary is doing every-
thing possible, under great difficulty, to
bring about a cessation of hostilities and
also a beginning of negotiations de-
signed to implement that policy which,
in a general way, was announced by the
administration as long ago as 1969 and
has sometimes been referred to as the
Rogers plan.

With this statement, I hope that any
misunderstanding of my attitude may
be clarified.

There being no objection, the articles
were ordered to be printed in the Rec-
oRD, as follows:

[From the Washington Post, Oct. 26, 1973]

FULBRIGHT DOUBTS ALERT JUSTIFIED

Sen. J. W. Fulbright (D-Ark.) sald last
night he doubts the administration's alert
of U.S. forces was justified by Middle East
developments.

Secretary of State Henry A. Kissinger said
earlier that President Nixon had no choice
but to act as he did. He described the alert
as a precaution taken in view of ambigulty
about possible Soviet intervention in the
Middle East.

Fulbright, chairman of the Senate Foreign
Relations Committee, sald a Soviet note to
President Nixon on the Arab-Israell confilct
apparently was couched In urgent terms,
“but from what I know, it was not threaten-
ing.™

He said he had felt since a White House
briefing he attended yesterday morning that
the situation was not one of crisis and that
this feeling was borne out later in the day
when the U.N. Securlty Council approved a
peacekeeping force that excluded the big
powers.

He suggested the crisis atmosphere may
have been promoted to support the Pentagon
military budget.

Fulbright also said the alert is likely to
make it more difficult for Congress to over-
ride Presldent Nixon’s veto of the war powers
resolution limiting use of U.S, troops in com-
bat without congressional approval to a
60-day period.

At the White House, spokesman Gerald L.
Warren said in response to Fulbright’s asser-
tions that “the reality of the situation was
described by Secretary Kissinger" at his news
conference.

SoMmE Smary Hope
(By Stewart Alsop)

WasHINGTON.—In 1947, that indomitable
lady, Golda Meir, dressed as an Arab woman,
made her way secretly to Amman, the capital
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of Jordan, to see old King Abdullah and en-
1list his support for the future state of Israel.

Her dangerous mission failed—Abdullah
was assassinated shortly thereafter. But 1t
may be worth recalling now. That was prob-
ably the last time that any of the current
generation of Israeli leaders saw any Arab
city, except the grubby towns occupied by
Israel in 1967. And the difference between
then and now tells something about what is
happening now.

By chance, this writer was also In Amman
in 1947, The other Arab capitals of that era
were hardly vacation spots, but Amman was
a dreadful place. The town was constructed
largely of mud, the smell of excrement was
inescapable and Amman’s inhabitants were
sad, undernourished creatures, shuffling
about in dirty nightgowns.

The year 1947 was the tag end of the era
of British imperialism. In Jordan, a British
general, Glubb Pasha, was the real power
behind the throne. In Iraq, a British Arabist,
one Stewart Perowne, made no bones about
the fact that he was really running the
country. British troops still occupled the
Kasr el Nil barracks in Cairo, and the Brit-
ish ambassador was accompanied by outrid-
ers as a visible symbol of his imperial power.
Syria was still a French dependency in all
but name.

A RESPECTABLE CITY

Twenty-two years later, I again visited
Amman, and I was astonished by the change.
I found, instead of the sprawling mud village
I remembered from 1947, a respectable little
city, built largely of stone, and with a water
and sewer system better, I was told, than in
many American towns of comparable size.
The population seemed well-fed and reason-
ably cheerful.

When Mrs, Meir thinks of Amman, it
would be only natural for her to see in her
mind’s eye the Amman of 1947, as I did be-
fore I went back there. But the Arab coun-
tries have changed. They have changed a lot
more than the older generation of Israell
leaders may have allowed for. And that
change confronts Israel with the most cruel
of all the dilemmas that have faced that
small beleaguered nation in its short history.

What has changed the Arab countries is
money—money, plus time, plus Russian
weapons. Most of the money is oll money, of
course, but by no means all of it—the change
extends to the oil-poor states, llke Jordan
and Egypt. Time has seen the debasing era
of forelgn control fade in the Arabs’ racial
memory—nobody calls the Egyptians “wogs,”
these days, as the British used to do, to their
faces.

Russian weapons, notably the SAM-6 anti-
alrcraft missile, have made it possible for
the Arabs to challenge, for a while at least,
the vastly outnumbered Israelis. But it
would be an illusion to suppose that weap-
ons wholly explain what has happened. Good
weapons are no use in the hands of soldiers
who panic and run, as the 1967 war proved.
This time the Arabs have stood and fought.

In terms of technical proficlency, na-
tional cohesion and raw human courage, the
Israells remain the superiors of the Arabs.
But as this war demonstrates, the gap is
certain, It is certain to close further.

CLOSING THE GAP

Nahum Goldmann, former president of
the World Zionist Organization, foresaw the
closing of the gap in 1970, when it was the
conventional wisdom that the Israelis were
unchallengeably and permanently superior
to the Arabs militarily. He wrote in Foreign
Affairs:

“History proves that an imposed peace does
not last for long, even if a defeated people is
forced for a certain time to accept a truce
extracted by arms. In the case of Israel and
the Arabs, this probability 1s much smaller
in view of the tremendous numerical superl-
ority of the Arab peoples . .. at the moment,




October 26, 1973

and probably for some time to come, the
qualitative superlority of Israel is outstand-
ing; it is unrealistic, however, to rely on it
forever; the Arab peoples have created a bril-
liant civilization in the past and will no
doubt one day acquire the technical know-
how of the West, both in peaceful endeavors
and in warfare."”

The “qualitative superiority of Israel” is
almost surely enough to make certaln an-
other Israeli victory, though a more costly
one than ever before. But what happens when
Israel wins? The Israeli Chief of Staff says
that Israel will “break the bones" of the
Arabs, and other Israelis talk about “teaching
them a lesson, once and for all.” But how?
By using the nuclear weapon to destroy the
Aswan Dam? By the population bombing of
Calro or Damascus, or their military occupa-
tion? By seizing still more Arab land? Or
simply by hanging on like bulldogs to the
25,000 square miles of Arab land that Israel
won in 19677

The last is the most likely answer. Con-
tinued occupation plus “creeping annexa-
tion" constituted the basic Israeli policy
before the war started. As a result of the
Arab attack, many Israelis, including former
“doves,” belleve that the post-1867 borders
saved Israel in this war, and must be held
at all costs,

A TERRIBLE TIME

It is not at all hard to see why they should
think so. But if that is to be Israel’s policy,
another war is predictable, and another, and
another after that, until at last a terrible
time could come when the lesson-teaching
would be done by the Arabs. Nothing is more
clear by now than that there can be no peace
while Israel holds great reaches of Arab land
and rules as conqueror & million Arabs.

Goldmann quotes the great Chaim Weiz-
mann as saying that the Arab-Jewish con-
flict 1s “a clash between two rights, not be-
tween right and wrong, and that 1s what
makes it so . . . dificult.” Difficult it cer-
tainly 1s, But there may be some small hope
where there was none before.

At least Sadat has sald what Nasser never
sald—that he is willing to a peace treaty
recognizing Israel’s right to exist. The United
Btates has a brilliant new Secretary of State
who, as himself a Jew, can hardly be accused
of anti-Semitism. It was Henry Kissinger,
back in 1970, who stated the basic American
polley: “The TUnited States is committed to
defend Israel’'s existence, but not Israel’s
conquests,”

For the Israelis to accept demilitarization
of her borders or international guarantees as
a substitute for the conquests that have pro-
vided the post-1967 borders would require a
great and bold risk, But it is now more obvi-
ous than ever before that to hold onto those
conguests will surely in the long run involve
far greater risks. That is why there may be
some small hope where there was none before.

MESSAGES FROM THE PRESIDENT—
APPROVAL OF BILLS

Messages in writing from the President
of the United States were communicated
to the Senate by Mr. Marks, one of his
secretaries, and he announced that on
October 18, 1973, the President had ap-
proved and signed the following bills:

8. 84. An act for the rellef of Mrs. Naoyo
Campbell;

8. 89. An act for the relief of Kuay Ten
Chang (Euay Hong Chang);

8. 896. An act for the relief of Harold C.
and Vera L. Adler, dolng business as the
Adler Construction Company; and

8. 1141, An act to provide & new coinage
design and date emblematic of the Bicenten-
nial of the American Revolution for dollars,
half dollars, and quarter dollars, to authorize
the issuance of special silver coins com-
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memorating the Bicentennial of the Amer-
ican Revolution, and for other purposes.

And that on October 19, 1973, the
President had approved and signed the
following bills:

S. 278. An act for the relief of Manuela
Bonito Martin;

S.795. An act to amend the National Foun-
dation on the Arts and the Humanities Act
of 1965, and for other purposes;

B. 1016. An act to provide for the use or
distribution of funds appropriated in satis-
faction of certaln judgments of the Indian
Claims Commission and the Court of Claims,
and for other purposes; and

8. 1814. An act to provide for the estab-
lishment of the Board for International
Broadcasting, to authorize the continuation
of assistance to Radio Free Europe and Radlo
Liberty, and for other purposes.

EXECUTIVE MESSAGES REFERRED

As in executive session, the Acting
President pro tempore (Mr. METCALF)
laid before the Senate messages from the
President of the United States submit-
ting sundry nominations, which were re-
ferred to the appropriate committees.

(The nominations received today are
printed at the end of the Senate pro-
ceedings.) .

THE CRISIS OF CONFIDENCE

Mr. BUCKLEY. Mr. President, the pub-
lic's immediate and extraordinary re-
sponse to the events of the past week is
a matter of the most profound political
significance. At the heart of the matter
is whether the President will be able to
maintain that minimum degree of public
confidence that will enable him to resume
a role of effective leadership; and on the
manner in which he meets this crisis of
confidence may well depend the public’s
;xltimate confidence in the Presidency

tself.

Analytically, neither his compromise
proposal on the Watergate tapes—one
which met with the approval of the
Senators most directly concerned—nor
the firing and resignation of administra-
tion officials warranted the unprece-
dented calls for the President’s resigna-
tion or impeachment that they have
produced. It would seem, therefore, that
the telegrams and letters and phone
calls flooding Weshington can be taken
as conclusive evidence of a far deeper—
and a deeply troubling—public con-
cern. It is clear that a sizable portion of
the public requires reassurance that our
governmental system is strong enough
to survive the impact of the repeated
shocks that have recently shaken Wash-
ington and the Nation; and it is the first
obligation of all who hold public re-
sponsibility to recognize and address this
political imperative.

On July 24, 1973, on the first occasion
I had to comment on the President’s re-
fusal to give up the tapes, I said:

I think he (President Nixon) has painted
himself into a very tight corner, unneces-
sarily, and foolishly. . .. (O)ne ought not to
precipitate Constitutional confrontations.
I think the virute of our Constitution has
been the fact that it contains a mumber of
gray areas, . . . at one point or another (in
the past) the Congress or the President has
backed away. This has avoided brittle court
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determinations of where the lines are to be
drawn . .. I think clearly in the Instant case
the consensus of the American people will
be that the President, while he has the
right to exercise the privilege, ought not to
be exercising 1t in this manner.

Last month I wrote:

The head-on confrontation precipitated
by Judge Sirica’'s order could and should have
been averted. For this, the President must
assume the blame. I say this even though I
believe his position may be technically cor-
rect, Given the political facts of the Water-
gate situation, given his patent lack of public
support, he ought to have backed away from
a constitutional showdown. He could have
done so without compromising the principle
of executive privilege, for a privilege can be
walved.

Unfortunately, “hysterical” is the best
word to describe much of the media and
public’s response to the President’s com-
promise with Senators Ervin and BAKER
and the subsequent series of events that
evolved from that compromise. Contrary
to public myth, the President broke no
law in effecting that compromise. He, in
fact, offered an accommodation that was
acceptable to the chairman and vice
chairman of the Watergate Committee,
one that many felt should also prove
acceptable to the court. He broke no law
in firing Mr. Cox. He was not in contempt
of court because of his actions for the
simple reason that Judge Sirica never
ruled on those actions. The President de-
served a more rational and more in-
formed criticism of his actions last week
than the calls for impeachment that is-
sued from persons who ought to have
known better, calls which in themselves
contributed to an overwrought public re-
action to last week’s events.

Yet, the fact of a hyperemotional
criticism of the President for the wrong
reasons does not relieve us of the obliga-
tion to acknowledge the seriousness of
the current mood, nor the fact that it
is in large part the product of the Presi-
dent’s own errors of judgment. He mis-
read the public’s overriding desire to
hear those portions of the tapes relevant
to the Watergate inquiries. Thus his own
persistent attempts to protect the prin-
ciple of executive privilege have been met
with increasing suspicion especially after
he placed himself athwart the explicit
directives of two Federal courts. As
events have proven, the fact that his po-
sition may be constitutionally correct has
not protected him or the Nation from the
political consequences of his actions.

It is one of history’s great ironies that,
having vowed never to give up the tapes
in order to avoid setting new precedents
his successors would have to live with, he
should finally have been forced by
mounting pressures to capitulate on pre-
cisely that constitutional question of
executive privilege he had so doggedly
fought fo protect. Thus, the President
finds that he has both lost the battle
for the tapes and endangered the prin-
ciple he sought to defend. He could have,
as I suggested, waived executive privilege
and given up the tapes voluntarily under
appropriate safeguards. But he did not
and we find ourselves in a dilemma un-
precedented in our history.

What can be done to restore confi-
dence in the office of the President and
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in Government itself? I believe that
three essential steps must immediately
be undertaken, one by the President, one
by Congress, and the third by the courts
and the White House together.

First, I call upon the President to ap-
point a special prosecutor to carry on the
work begun by Mr. Cox. This prosecutor
should be appointed by the President
and be confirmed by the Senate.

I want to make it clear that my call for
a new special prosecutor is in no way
based on my acceptance of the idea that
the appointment of a speclal prosecutor
is, in the normal course of events, either
desirable or necessary under our system.
Nor do I want to suggest any lack of con-
fidence in Acting Attorney General Bork
or in Assistant Attorney General Peter-
sen. I am fully confident that they intend
and would in fact carry forward a vigor-
ous, effective investigation of all aspects
of the Watergate affair and would not
tolerate any attempt at interference with
their discharge of their responsibilities.
I am convinced that they would do an
exceptionally thorough and competent
job, and that the ends of justice would
be fully served should they continue to be
in charge of the investigation.

But this has become beside the point.
These are extraordinary times and we
must accept extraordinary measures if
we are to achieve the primary goal of
restoring public confidence. Given the
current climate, any prosecution con-
ducted within ordinary Justice Depart-
ment channels will be held suspect by too
many Americans, and will be subject to
criticisms and innuendo, however unjust
or however irresponsible, from the Pres-
ident’s critics. Only an independent
prosecutor can achieve the full confi-
dence and credibility that the times so
urgently require.

Second, Congress must move expedi-
tiously in considering the nomination of
GERALD Forp to be Vice President of the
United States. Congress has a clear duty
to the people and to the Constitution to
proceed without delay on the matter. It
is unthinkable that Mr. Forp should be
held hostage to partisan considerations.
To play politics with the matter of suc-
cession, to violate the clear spirit and in-
tent of the 25th amendment, would fur-
ther undermine public confidence in and
respect for Government.

Congress, too, has a clear obligation to
recognize the extraordinary nature of the
current discontent. Anything less than a
truly statesmanlike approach to the mat-
ter of succession would be a historic dis-
service the Nation and to Congress it-
gelf. Narrow concern for political ad-
vantage cannot be allowed to stand in
the way of restoring a sense of stability
and continuity. I speak of the publie's
right to what might be called a consti-
tutional anchor, the knowledge that we
once again have a Vice President of the
United States.

Third, Judge John Sirica and the
White House should immediately resolve
any difficulties concerning the manner
in which the tapes will be given to the
judge and any questions of national
security concerning the tapes. No inter-
est could conceivably be served by a pub-
lic haggling over the mechanies by which
matters irrelevent to the grand Jjury’s
deliberations are excised.
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These are three essential steps toward
restoring confidence in the Presidency
and in our system of government. It is
not an exaggeration to state that at the
present moment the very Office of the
Presidency needs to be protected from
the misjudgments, the passions, and the
thoughtless partisanship that have al-
ready taken so heavy a toll.

COMMUNICATIONS FROM EXECU-
TIVE DEPARTMENTS, ETC.

The ACTING PRESIDENT pro tem-
pore (Mr. METcALF) lald before the Sen-
ate the following letters, which were
referred as indicated:

FOREIGN ASSISTANCE REPORT

A letter from the Asslstant Secretary of
State transmitting, pursuant to law, a con-
fidential report entitled *“Annual Foreign
Assistance Report, Part 3" (with an accom-
panying report). Referred to the Committee
on Foreign Relatlons.

PETITIONS

Petitions were laid before the Senate
and referred as indicated:

By the ACTING PRESIDENT pro tem-
pore (Mr. METCALF) :

A jolnt resolution from the Legislature of
the State of California. Referred to the Com-
mittee on Appropriations:

“AssemMBLY JOINT REsoLuTION No. 18
"“Relative to the Anadromous Fish Conserva-
tion Act

“Whereas, Congress In extending the Anad-
romous Fish Conseravtion Act (P.L. 91-249)
made funds appropriated under such act
available until expended; and

“Whereas, The Secretary of the Interior
through administrative regulation has re-
quired the obligation of funds within the
year of appropriation; and

“Whereas, Orderly planning, programming,
and budgeting for participation by the vari-
ous states is not feasible within the period of
the fiscal year which remains after alloca-
tion; now, therefore, be it

“Resolved by the Assembly and Senate of
the State of California, jointly, That the Leg-
islature of the State of California memorial-
izes the Secretary of the Interlor to extend
the period of obligation for funds appropri-
ated under the Anadromous Fish Conserva-
tion Act through the fiscal year following the
year of appropriation; and be it further

“Resolved, That the Chief Clerk of the As-
sembly transmit coples of this resolution to
the President and Vice President of the
United States, to the Secretary of the Inte-
rior, to the Speaker of the House of Repre-
sentatives, and to each Benator and Repre-
sentative from California In the Congress
of the United States.”

A Joint resolution of the Legislature of
the State of California. Referred to the Com-
mittee on Interior and Insular Affairs:

“ASSEMBLY JOINT REsoLUTION NoO. 19

“Relative to anadromous fish conservation

“Whereas, The Anadromous Fish Conserva-
tion Act (Public Law 89-304, as amended by
Public Law 91-249) provides that federal
costs for projects administered by a single
state shall not exceed 50 percent; and

“Whereas, Man’s encroachment into the
environment continues to negatively affect
anadromous fish resources; and

“Whereas, There are Iinsufficient state
funds to accomplish all the programs neces-
sary to properly maintain and enhance the
anadromous fisheries; and

“Whereas, Several states have difficulty in
providing enough matching funds to meet
half the cost of some of the many needed
projects; and
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“Whereas, By paying 75 percent of the
costs, the federal government could enable
the states to match funds for many addi-
tional, severely needed projects; now, there~
fore, be it

“Resolved by the Assembly and Senate of
the State of California, jointly, That the Leg-
islature of the State of California respect-
fully memorializes the President to support,
and the Congress of the United States to
enact, changes in the provisions of the Anad-
romous Fish Conservation Act to provide
that the federal share for anadromous fish
conservation projects be increased to 75 per-
cent; and be it further

“Resolved, That the Legislature of the
State of California further memorializes the
President to support, and the Congress of
the United States to enact, legislation to in-
crease the annual expenditure authorization
under such federal act to $20,000,000 and to
increase the appropriation up to the amount
authorized In order to more fully meet the
needs of the anadromous fish resource, and
be it further

“Resolved, That the Chief Clerk of the As-
sembly transmit copies of this resolution to
the President and Vice President of the
United States, to the Speaker of the House
of Representatives, and to each Senator and
Representative from California in the Con-
gress of the United States.”

A joint resolution of the Legislature of
the State of California. Referred to the Com-
mittee on Commerce:

“ASSEMBLY JOINT RESOLUTION No. 20

“Relative to the Federal Water Project
Recreation Act

“Whereas, The Federal Water Project Rec-
reation Act (P.L. 88-72) prescribes that full
consideration be given to enhancement of
fish and wildlife as a purpose of federal wa-
ter projects; and

“Whereas, Anadromous and resident fish
populations of the Pacific Coast traverse state
lines and are exceptionally valuable resources
of national significance for which the demand
18 greater than the supply; and

“Whereas, Some Tfederal water develop-
ments may have the potential for increasing
anadromous and resident fish resources with
benefits to both commercial and sport fish-
ermen; and

“Whereas, The act requires that nonfed-
eral Interests must agree to pay one-half of
the separable costs and all operation, maln-
tenance, and replacement costs assigned to
fish and wildlife enhancement in connection
with federal water projects; and

“Whereas, State or local agencies often
do not possess the financial capability of
meeting the cost-sharing provisions of the
act, and because of budgetary limitations,
the fish and wildlife enhancement purposes
of the project will be deleted, permanently
eliminating project potentials for enhance=
ment; and

“Whereas, The act limits federal funding
to $100,000 for fish and wildlife enhancement
at projects authorized prior to 1965, and
among such projects many opportunities to
enhance fish and wildlife resources cannot
be fully realized within this limitation; and

“Whereas, Some question exists as to the
application of the provislons of the act to
areas downstream from a project but within
the project impact area, although it is in
such downstream areas that enhancement
may be achleved for speclies such as salmon
and steelhead trout; now, therefore, be it

“Resolved by the Assembly and Senate of
the State of California, jointly, That the
Legislature of the State of California respect-
fully memorializes the President and the
Congress of the United States to amend the
Federal Water Project Recreation Act (P.L.
89-72) as follows:

“(a) To make all costs of enhancing
anadromous and resident fishes at federal
water developments nonrelmbursable federal
costs; and
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*(b) To provide for operation and mainte-
nance of such enhancement facilitles by
either federal or nonfederal bodies as may
be appropriate; and

“(c) To remove the $100,000 limitation
that presently applies to projects authorized
prior to 1965; and

“(d) To specifically include enhancement
in areas downstream from any project but
within the impact area of such project; and
be it further

“Resolved, That the Chlef Clerk of the
Assembly transmit copies of this resolution
to the President and Vice President of the
United States, to the Secretary of the In-
terior, to the Becretary of Commerce, to the
Secretary of Defense, to the Speaker of the
House of Representatives, and to each Sen-
ator and Representative from California in
the Congress of the United States.”

A joint resolution of the Legislature of
the State of Wisconsin, Referred to the Com-
mittee on Finance:

#1978 SENATE JOINT RESOLUTION 3

“Memorializing congress to release this state’s
share of held-back federal highway trust
funds
‘"Whereas, an exceptionally harsh winter

has left the surfaces of Wisconsin's high-

ways in need of extensive repairs; and
“Whereas, the construction of new and

improved highways is vital to this state’s

growing transportation needs; and
“Whereas, Wisconsin’s climate, because of

rapidly changing seasons, provides only a

limited number of months sultable for high-

way construction, making it necessary that
highway work commence as soon as the
weather allows; and

“Whereas, despite these pressing present
needs the United States department of trans-
portation 1is holding back highway trust
funds; and

“Whereas, this state’s share of these funds
had reached approximately $70,000,000 by

June 30, 1972; now,. therefore, be it
“Resolved by the senate, the assembly con-

curring, That immediate congressional ac-

tion be taken to release this state’s share of
held-back highway trust funds at the earliest
possible date; and, be It further

“Resolved, That duly attested coples of
this resolution be transmitted to the secre-
tary of the federal department of transpor-
tation, the secretary of the senate of the

Uunited States, the chief clerk of the house

of representatives and the members of Wis-

consin’s congressional delegation.”

A resolution of the Military Order of the
World Wars urging the retention of control
of the Panama Canal, Referred to the Com-
mittee on Armed Services.

A resolution of the Military Order of the
World Wars urging the defense of national
interests firmly and on a timely basis. Re-
ferred to the Committee on Forelgn Rela-
tions,

A resolution adopted by the City Commlis-
slon of the clty of Fort Lauderdale, Fla., re-
questing the State and Federal governments
to take measures to Iinsure an adequate
supply of chlorine for municipal water and
sewage treatment plants. Referred to the
Committee on Labor and Public Welfare.

PRESENTATION OF PETITIONS

RESOLUTION OF ALABAMA STATE
LEGISLATURE ADVOCATING RE-
CONFIRMATION OF FEDERAL
JUDGES

Mr. ALLEN. Mr. President, during the
almost 200 years of our national exist-
ence, there have been many changes in
our way of life, as each generation has
attempted to reshape the government to
meet changing public needs.

But one of the most sharply felt and
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most disputed changes has been the
gradual accumulation of powers in the
Supreme Court to the extent that not
only judicial authority, but also legisla-
tive and executive powers and functions
are today exercised by the nonelective
judicial branch of the Federal Govern-
ment.

These actions have reshaped our Gov-
ernment and Constitution to fit a pattern
drawn and cut by the Supreme Court.
The Supreme Court’s despotic seizure of
power and authority over the past three
decades has badly damaged the delicate
system of checks and balances which
were purposely built into our federal sys-
tem by those wise and dedicated leaders
who wrote our Constitution.

At the very beginning of the first ses-
sion of the 92d Congress I introduced a
joint resolution proposing an amendment
to the Constitution of the United States
relating to terms of office of Justices of
the U.S. Supreme Court and Judges of
other Federal courts and providing that
Federal judges, who are assuming legis-
lative or executive powers, be made re-
sponsible to the people or to the elected
representatives of the people by limiting
their terms of appointment while pro-
viding for reappointment subject to re-
confirmation by the Senafte.

Mr. President, the problems I speak of
have not decreased, and Americans
everywhere are increasingly concerned
with this situation. During its regular
1973 session the Alabama Legislature
passed House Joint Resolution 191, me-
morializing Congress to submit to the
States a proposed constitutional amend-
ment requiring periodic reconfirmation
by the U.S. Senate of all Federal Judges.
This is an important document not only
because of the subject, but also because
it is an officlal resolution of a State
legislature.

Mr. President, I ask unanimous con-
sent that this resolution, H.R. 191, passed
by the Alabama Legislature be printed
in the Recorbp so it may be brought to the
attention of all Members of this body
and to the legislatures of the other
States.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

The resolution was referred to the
Committee on the Judiciary. It reads as
follows:

House JomnT RESOLUTION 191
Resolution memorializing Congress to submit
to the fifty States a proposed constitutional
amendment to require that all Federal

Judges who are appointed for life must be

periodically reconfirmed by the United

States SBenate

Whereas, the appointment of federal judges
for life tenure have often-times resulted in
a man being placed in a high federal judge-
ship who is irresponsible and not suited for
the office; and

‘Whereas, there needs to be some procedure
whereby this republic may be safeguarded
from such irresponsible persons holding high
federal office; now therefore

Be 1t resolved by the Legislature of Ala-
bama, both Houses thereof concurring; That
the United States Congress is hereby memo-
rialized to submit to the fifty states of this
republic a proposed Constitutional Amend-
ment to the United States Constitution to re-
quire that all federal judges who are ap-
pointed for life be periodically reconfirmed
by the United States Senate every ten years
in order to continue holding their office.
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Be it further resolved, That coples of this
resolution be sent to all members of the
United States House of Representatives and
the United States Senate.

RESOLUTION OF ALABAMA STATE
LEGISLATURE SUPPORTING FORT
McCLELLAN AT ANNiSTON, ALA.

Mr. ALLEN. Mr. President, the citizens
of Alabama are deeply concerned over a
study by the Department of the Army
considering the closing of Fort McClellan,
Ala., which is headquarters of the Wom-
en’s Army Corps, the U.S. Women’s Army
Corps Center and the U.S. Women’s Army
Corps School. Earlier this year the Secre-
tary of the Army announced his decision
to make use of Fort McClellan’s excellent
facilities and location as the new home
for the U.S. Army Military Police
School—a decision which has yet to be
implemented.

Fort McClellan has a long and honored
place in the Army’s roster of military
bases. The long and pleasant relationship
between the Army community at Fort
McClellan and the civilian neighbors has
been exemplary, a fact which has been
of immeasurable value to the Army in
meeting its responsibilities.

Mr. President, during its recent 1973
session, the Legislature of the State of
Alabama passed House Joint Resolution
219, a resolution opposing the closing of
the military base at Fort McClellan.

I ask unanimous consent that this res-
olution be printed in the Recorp.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

The resolution was referred to the
Committee on Armed Services. It reads
as follows:

House JoiNT RESOLUTION 218
Resolution opposing the closing of the Mili-
tary Base at Fort McClellan

Whereas, the announced decislon that a
study is being made to consider the closing
of Fort McClellan at Anniston, Alabama has
come as a distinct shock to the citizens of
this state and particularly to the people of
the Anniston area; and

Whereas, strong local support has always
been given to the military forces at Fort
McClellan since, when with the declaration
of war with Germany in 1917, the War De-
partment was rapidly surveying the country
for possible camp sites, the clitizens of An-
niston patriotically underwrote additional
funds in the amount of $136,000 necessary to
compensate owners of crops planted on the
desired site, an obligation which cost the
citizens of Anniston much anxiety and hard
work and was not paid off until 1934; and

Whereas, the unusually favorable climate
of Anniston, the high caliber civilian per-
sonnel, including master craftsmen available
for employment at the Fort and the eco-
nomle, civie, social and eultural contributions
of the military have resulted in a closely in-
terwoven relationship of mutual respect be-
tween Fort McClellan personnel and the citi-
zens of Anniston, a fact which s attested to
by the large number of military retirees and
five of the six past commanding officers of
Fort McClellan who have chosen to make
Anniston their permanent home; and

Whereas, the consideration of any plan to
close Fort McClellan is a particularly severe
blow in view of the fact that Fort MeClellan
was the home of the WACs and the plans
were in the making to double the WAC
strength by 1976, and that plans and expen-

ditures have already been made in reliance
upon the anticipated move of the Military

Police School to Fort McClellan with the
expected base strength to be 10,051, includ-
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ing some 8,851 military and 1,200 civilians by
1975; now therefore

Be it resolved by the Legislature of Ala-
bama, both Houses thereof concurring, That
we respectfully request the Army to study
thoroughly and evaluate carefully the many
advantages of keeping its installation at Fort
McClellan open and activated to its fullest
capaclty and that all plans to close its facill=-
ties at that place be definitely abandoned as
soon as possible.

Be it further resolved, That coples of this
resolution be sent to the following:

The Honorable Howard H. Callaway, Sec-
retary of the Army, Department of the Army,
‘Washington, D.C. 20310.

General Creighton Abrams, Chief of Staff,
Department of the Army, Washington, D.C.
20310.

Resolved further, That coples of this reso-
Iution also be sent to Senators John Spark-
man and James Allen and to each member of
the Alabama delegation in the House of
Representatives of the United States Con-
gress, with the urgent request that each of-
ficer do everything in his power which is
necessary and appropriate to maintain the
military facllities at Fort McClellan and to
prevent the closing of its base of operations.

REPORTS OF COMMITTEES

The following reports of committees
were submitted:

By Mr. HASKELL, from the Committee on
Interior and Insular Affairs, with amend-
ments:

S.702. A bill to designate the Flat Tops
Wilderness, Routt and White River National
Forests, in the State of Colorado (Rept.
No. 94-480).

EXECUTIVE REPORTS OF
COMMITTEES

As in executive session, the following
favorable reports of nominations were
submitted:

By Mr. WILLIAMS, from the Committee
on Labor and Public Welfare:

Harry J. Hogan, of Maryland, to be an
Assistant Director of the ACTION Agency.

The above nomination was approved sub-
ject to the nominee’s commitment to re-
spond to requests to appear and testify be-
fore any duly constituted committee of the
Senate.

By Mr. ROBERT C. BYRD, from the Com=-
mittee on the Judiciary:

Thomas Arny Rhoden, of Mississippi, to be
U.S, marshal for the “outhern district of
Mississippl;

J. Raymond Bell, of New York, to be a
member of the Foreign Clalms Settlement
Commission of the United States; and

Charles R. Work, of the District of Co-
lumbla, to be Deputy Administrator for Ad-
ministration of the Law Enforcement Assist-
ance Administration.

The above nominations were approved
subject to the nominees’ commitments to
respond to requests to appear and testify
before any duly constituted committee of
the SBenate.

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
time and, by unanimous consent, the
second time, and referred as indicated:

By Mr. BAYH (at the request of
Mr. Hart, Mr. ErviN, Mr. EKen-
NEDY, Mr. BuorpicE, Mr. ROBERT
C. BYrp, Mr. TUNNEY, Mr, MATHIAS,
Mr. ABOUREZE, Mr. BieLE, Mr. BIDEN,
Mr, Case, Mr. CHILES, Mr. CHURCH,

CONGRESSIONAL RECORD — SENATE

Mr. Crarx, Mr., FULBRIGHT, Mr.
GRAVEL, Mr, HASKELL, Mr. HATHAWAY,
Mr. HatrFierp, Mr., HUMPHREY, Mr,
INOUYE, Mr. JacKsON, Mr. JavITs,
Mr. McGee, Mr. McGovERN, Mr. Mc~
INTYRE, Mr. MoNDALE, Mr, Moss, Mr.
Muskie, Mr. PASTORE, Mr. PELL, Mr.
RisicorF, Mr. SCHWEIKER, Mr. STEV-
ENSON, Mr. TALMADGE, Mr. WEICKER,
Mr. WiLriams, Mr. MoxNTOYA, Mr.
ProxXMIRE, Mr. SBYMINGTON, Mr. CaAN-
NON, Mr. MacNUsoN, Mr. METCALF,
Mr. RanpoLPH, Mr. EAGLETON, Mr.
CrANSTON, Mr. NELSON, Mr. HUGHES,
and Mr. JOHNSTON) :

8. 2611. A bill to insure the enforcement
of the criminal laws and the due administra-
tlon of justice; establish an independent
special prosecutor. Referred to the Commit-
tee on the Judiciary.

By Mr. STEVENSON:

S. 2612. A bill to amend title 28, United
States Code, to make the United States liable
for damages caused as the result of ultra-
hazardous activities in which the United
States is engaged. Referred to the Committee
on the Judiclary.

By Mr. McGOVERN:

8. 2613. A bill to amend section 2 of the
National Housing Act to increase the maxi-
mum principal amount of home improve-
ment loans which may be insured thereunder
and to increase the maximum maturity of
such loans. Referred to the Committee on
Banking, Housing, and Urban Affairs.

By Mr. HUGHES (for Mr. EAGLETON) :

S. 2614. A bill to amend the Economic
Stabilization Act of 1970 to provide for the
application of price controls to certain ex-
port sales. Referred to the Committee on
Banking, Housing, and Urban Affairs.

By Mr. HARTEKE:

8. 2615. A bill to establish an Office of
Counsel General in the legislative branch
of Government, and for other purposes. Re-
ferred to the Committee on Rules and Ad-
ministration.

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. BAYH (at the request of
Mr. Hart, Mr. ErviN, Mr. KEN-
NEDY, Mr. BUrDICK, Mr. ROBERT
C. Byrp, Mr. TunnNEY, Mr.
MaTtHIAS, Mr. ABOUREZK, Mr.
BisLE, Mr. BipEN, Mr. Casg, Mr.
CHILES, Mr. CHURCH, Mr. CLARK,
Mr. FULBRIGHT, Mr. GRAVEL, Mr,
HaskerLrn, Mr. HaTHAWAY, Mr.
HarrFIELD, Mr. HUMPHREY, Mr.
INOUYE, Mr. JACKSON, MA7r, JAVITS,
Mr. McGEeE, Mr. McCGOVERN, Mr.
McINTYRE, Mr. MONDALE, Mr.
Moss, Mr. MUskKIE, Mr. PASTORE,
Mr. Perr, Mr. RIBICOFF, Mr.
SCHWEIKER, Mr, STEVENSON, Mr.
TALMADGE, Mr. WEICKER, Mr.
WiLLiams, Mr. MoNTOYA, Mr,
ProxMIRE, Mr. SYMINGTON, MTr.
CannoN, Mr. MagNUSON, Mr.
MEezcaLF, Mr. RANDOLPH, Mr.
EAGLETON, Mr. CrANSTON, MT.
NEeLson, Mr. HuGHES, Mr. JoHN-
sTON, Mr. Packwoop, Mr. Hup-
DLESTON, and Mr., HARTKE) :

S. 2611. A bill to ensure the enforce-
ment of the criminal laws and the due
administration of justice; establish an
independent Special Prosecutor. Referred
to the Committee on the Judiciary.
INDEPENDENT SPECIAL PROSECUTOR ACT OF 1873

Mr. BAYH. Mr. President, the very es-
sence of Democracy is that the people
consent to be governed under a system in
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which they vest their faith and confi-
dence. That system, and thus the
strength of the Government, are depend-
ent on maintaining the public’s faith and
confidence.

Today, as never before in our history,
that faith and confidence are shaken, to
such an extent, that our system of gov-
ernment is facing a crisis of unprece-
dented proportions.

If we are to govern effectively and re-
sponsively, the Congress must set out as
its first order of business the difficult, but
absolutely essential, goal of reestablish-
ing the public faith and confidence from
which all else proceeds in a democracy.
And no amount of high-sounding lip-
service will do the necessary job; the
need is for immediate, constructive ac-
tion to restore the faith of the American
people in their governmental institutions.

In determining the appropriate course
of action, Mr. President, we need only to
look at the source of the problem. The
American people, with good cause, regard
the President’s dismissal of Special Pros-
ecutor Archibald Cox, and the forced
resignations of the two top officials at the
Department of Justice, as sufficient evi-
dence that equality under the law is not
being maintained and that justice is not
being served.

Thus, the one thing we can do here in
Congress to reverse this tidal erosion of
confidence is to enact, speedily, legisla-
tion to create a new special prosecutor
whose independence will be above re-
proach. That prosecutor must not an-
swer to Congress, nor to the President.
That prosecutor can answer only to the
American people. Indeed, by the public
outery which has ensued since Mr. Cox
was dismissed, it may be said that the
public has demanded of us that we act in
this regard.

To this end, I am introducing this
measure today for Senator Hart, myself,
and Senators ErviN, KENNEDY, BURDICK,
Rosertr C. BYRp, TUNNEY, MATHIAS,
ABOUREZK, BIBLE, BIDEN, CASE, CHILES,
CHURCH, CrLARK, FULBRIGHT, GRAVEL,
Haskerrl, Hatrierp, HaTHAWAY, HUuM-
PHREY, INOUYE, JACKSON, JAvITS, MCGEE,
McGoOVERN, MCcCINTYRE, MONDALE, Moss,
MUSKIE, PASTORE, PELL, RIBICOFF,
SCHWEIKER, STEVENSON, TALMADGE,
WEICKER, WILLIAMS, MONTOYA, PROXMIRE,
S¥MINGTON, CANNON, MAGNUSON, MET-
CALF, RANDOLPH, EAGLETON, CRANSTON,
NeLson, HuGHES, JOHNSTON, PACKWOOD,
HuppLEsTON, and HARTKE.

I send the bill to the desk and ask that
it be appropriately referred, and I ask
unanimous consent to have the bill
printed in the Recorp following my
remarks.

The ACTING PRESIDENT pro tem-
pore. The bill will be received and appro-
priately referred; and, without objec-
tion, the bill will be printed in the
RECORD,

(See exhibit 1.)

Mr. BAYH. I should say that this meas-
ure, which is of great import, is the
product of joint labors. I believe that
special note should be directed at the
leadership and the focal point of the
joint effort—namely, the distinguished
Senator from Michigan (Mr. HarT), who
is unable to be here and to introduce the
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bill himself. He and his chief staff assist-
ant, Mr. Wides, have exercised the kind
of prudence and legislative responsibility
to which the Senate is accustomed.

Also, the distinguished services of Sen-
ator KEnnEpy, who is absent because of
official business, have been extremely im-
portant., He and his staff, particularly
Mr, Thomas Susman, have made a sig-
nificant contribution, and the Senator
has spoken eloquently on the need for
the proposed legislation.

Senator TunneEY and I, as members of
the NATO Parliamentary delegation,
were on our way to Ankara. In the mid-
dle of the night, in London, we were
awakened. We immediately returned.
Senator TunneY’s staff, along with mine,
had a significant input into this measure,
and I know that the Senator from Cali-
fornia is extremely concerned about the
matter.

Senator Burpick, another member of
the Committee on the Judiciary, made
significant contributions to this measure
in the form of amendments.

Senator Byro, our distinguished assist-
ant majority leader, as a member of the
Committee on the Judiciary, also has
expressed his concern and has added
significant prestige to this measure by
cosponsoring it.

The Senator from Maryland (Mr.
MaTHias), a dedicated and determined
member of the Committee on the Ju-
diciary, has continuously brought lead-
ership and guidance in this area. The
Senator from Illinois (Mr. STEVENSON)
and the Senator from Florida (Mr.
CHILES) are among those Senators who
earlier made independent proposals, not
specifically like the one introduced to-
day, but they have joined as cosponsors
of this measure. The thrust of their
initial action was very similar to the
action sought here.

Mr. President, I ask unanimous con-
sent that the name of the distinguished
Senator from Montana (Mr. METCALF)
be added as a cosponsor because he also
has shown a great deal of interest in
this matter.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

Mr. BAYH. Mr. President, our legisla-
tion would require the Chief Judge of
the U.S. District Court for the District
of Columbia to appoint a special prose-
cutor and a deputy special prosecutor
to take over the investigation and prose-
cution of the Watergate case and other
matters which had been in Mr. Cox’
jurisdiction.

These prosecutors would have full au-
thority to proceed through the legal sys-
tem so that justice can be served. They
will have the necessary prosecutorial
powers, staff, budget, and essential free-
dom to determine when their assign-
ment is completed. Consistent with
guidelines under which Mr. Cox had
been operating, they could be removed
from office only by the chief judge of the
district court and only in the instance
of “extraordinary improprieties.”

I realize there are those who have
called upon the President to appoint a
new special prosecutor, and he may yet
do so. But if that course is pursued we
will again be in a situation in which a
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person, or persons, charged with the in-
vestigation of the executive branch
would be beholden to the executive
branch and subject to dismissal by the
President. One thing our system of gov-
ernment cannot withstand is another
trauma such as that of the past week
and I caution my colleagues not to fall
prey to an approach fraught with such
danger.

There are those who say confidently
that it would be incredible to think that
the President would follow the same
path again. However, I cannot help but
recall that Mr. Richardson and Mr. Cox,
in testimony to the Senate Judiciary
Committee last spring, both said it was
unthinkable that the President would
dismiss & special prosecutor appointed
by the Attorney General. Since that un-
thinkable exercise has come to pass, let
us not jump to the unsubstantiated con-
clusion that it could not happen again.

Moreover, since our overriding objec-
tive here is to find a means to the res-
toration of public confidence in gov-
ernment, elected officials, and the im-
partial execution of justice, we must
insist on the unquestioned and irrevo-
cable independence of the prosecutors
responsible for the Watergate and re-
lated cases. Were the President to ap-
point the prosecutor there would be no
way to guarantee the independence
which is the very key to the success of
this effort.

We can perceive clearly the need for
this independence if we are to adhere
to the promise the President made to
the American people on April 30. He said,
at that time—

Justice will be pursued fairly, fully, and
impartially, no matter who is involved.

The inviolate independence of the
prosecutors is the only way possible that
the American people will be satisfied
that fairness, thoroughness and impar-
tiality are being observed. The public
must know without an iota qualifica-
tion, that the persons charged with the
administration of justice are totally
free from the inevitable constraint and
possible dismissal which would result if
they were appointed by the President.

The fact is that we must insist on
both the reality and the appearance of
independence for the persons charged
with pursuing justice in Watergate.
There has not been a time in my
memory when cynicism and skepticism
were so widespread among the public.
And, sadly, given the events of recent
months it is becoming increasingly dif-
ficult to dissuade those skeptics and
cynics. Can anyone doubt that reason-
able men would conclude that cynics
and skeptics have the evidence on their
side?

Thus, even if the President were to
appoint a respected, nonpartisan inde-
pendent prosecutor and give that per-
son guarantees that the White House
would not interfere in the investigation,
we would still be without the appearance
and ultimate reality of independence.

Such a route will simply not reawake
public faith in the pursuit of justice;
nor provide the urgent impetus toward
the restoration of confidence of which I
spoke a moment ago. No one was better
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able to engender public confidence than
Mr. Cox, and recreating his situation is
simply not responsive to the new situa-
tion we are facing.

There have been suggestions that the
President could appoint a special prose-
cutor to be confirmed by the Senate and
perhaps, under some elaborate device,
subject to dismissal only with the con-
currence of the Senate. This approach
would have the unfortunate effect of in-
jecting politics into an area which must
be totally void of partisan consideration.
I do not want Congress, any more than I
want the President, to be in the inappro-
priate position of being able to dismiss a
prosecutor.

How can we expect the American peo-
ple to accept the validity of our
claim to independence, impartiality and
thoroughness if either the executive or
legislative branches are in a position to
infringe on the administration of justice.

I am gratified by the growing momen-
tum which has developed in the Congress,
the media, the legal community, and
among the public since Monday when I
first announced my intention to introduce
the legislation now being presented to
the Senate. Indeed, the number of co-
sponsors of this bipartisan legislation,
including half the members of the Ju-
diciary Committee, as well as the geo-
graphical balance of the sponsoring Sen-
ators, provides clear evidence of a wide
national interest in this approach.

Permit me to review briefly the specif-
ics of this legislation—the Independent
Special Prosecutor Act of 1973.

In its findings and declarations the
bill states that—

Public confidence in the integrity of the
Nation's criminal justice system canpot be
maintained if the investigation of allega-
tions and prosecution of illegal acts of high
officials of the executive branch of Govern-
ment are carried out under the authority of
the executive branch itself.

The special prosecutor and deputy
special prosecutor, to be appointed by
the chief judge of the U.S. District Court
for the District of Columbia, would be
empowered to investigate:

First. The Watergate break-in and
attendant offenses;

Second. Other offenses during the 1972
Presidential campaign:

Third. Offenses alleged to have been
committed by the President, Presidential
appointees, or members of the White
House staff; and

Fourth, All other matters which had
been under investigation by former spe-
cial prosecufor Archibald Cox.

The special prosecutor would have all
necessary powers to pursue every legal
path toward the fulfillment of his as-
signments and the full administration of
justice.

In addition, all the material, evidence,
and information generated by the spe-
cial Watergate prosecution force under
Mr. Cox would be available to the new
independent special prosecutor and the
new prosecutor would be empowered to
continue all legal steps begun by Mr.
Cox.

As a further step to help protect the
independence of the new special prosecu-
tor, the bill specifically states that fund-
ing for the special prosecutor’s office not
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go through the White House Office of
Management and Budget. Clearly such
an arrangement is necessary, for other-
wise the White House would be in a posi-
tion where it could possibly use budget
authority to limit the staffing and thor-
oughness of the investigation.

The special prosecutor and deputy
special prosecutor could only be removed
from office by the chief judge and then
only in the instance of extraordinary im-
proprieties. The special prosecutor is left
the final determination as to how long
he must remain in office so that the ad-
ministration of justice will not only be
fair and impartial, but thorough as well.

I would like to now turn to a discus-
sion of the constitutionality of the mech-
anism we propose today. There ‘have
been some questions raised in this re-
gard that I would like to put to rest. I
might note, at this point, that some 23
of the deans of the Nation’s most distin-
guished law schools have endorsed our
proposal and are of the opinion that it is
constitutionally sound.

I ask unanimous consent, Mr. Presi-
dent, that the formal statement signed
by these legal scholars be printed at the
conclusion of my remarks.

The PRESIDING OFFICER (Mr.
HarHAWAY). Without objection, it is so
ordered.

(See exhibit 2.)

Mr. BAYH. Article II, section 2 of the
Constitution provides that the Presi-
dent—

Shall have power, by and with the advice
and consent of the Senate, to make treatles,
provided two-thirds of the Senators present
concur; and he shall nominate, and by and
with the advice and consent of the Senate,
shall appoint ambassadors, other public min-
isters and consuls, judges of the Supreme
Court, and all other officers of the United
States, whose appointments are not herein
otherwise provided for, and which shall be
established by law;

But this clause then goes on to say—

The Congress may by law vest the ap-
pointment of such inferior officers, as they
think proper in the President alone, in the
courts of law, or In the heads of depart-
ments.

It is this last clause of article IT from
which Congress derives its authority to
name a special prosecutor who is ap-
pointed by the “courts of law.” These
clear words give Congress the discretion
to authorize the judicial appointment of
officers of the United States.

The Supreme Court’s interpretation of
this clause of the Constitution dates
back to 1839 where the Court held in
Ez parte Heinen, 38 U.S. (13 Peters) 225,
257-58, that this appointment power
could be granted only to departments of
the Government “to which the officer
to be appointed most appropriately be-
longed.”

The PRESIDING OFFICER. The Sen-
ator’s 15 minutes have expired.

Mr. TUNNEY. Mr. President, I yield
5 minutes to the Senator from Indiana.

Mr. BAYH. I appreciate the courtesy
of my friend from California. I see him
now, but I must say that when I first
heard of this I was asleep when he called
me in our hotel rooms in London. It was
the urgency of the situation that brought
us here instead of our continuing to
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Ankara, I think the Senator from Cali-
fornia was here when I pointed out that
it was the Senator from California who
was “early on” part of the joint effort
to move into this problem. This is not
an individual effort; this is a joint effort.

Mr. TUNNEY. I think the Senator is
making a very clear statement of the
purport of the legislation, and I think
he ought to continue, so the Congress
and the country understand exactly what
we are attempting to do. When the Sen-
ator is through outlining the nature of
the bill, I will make remarks concerning
the bill itself.

Mr. BAYH. I appreciate the Senator’s
statement. I apologize to my colleagues
for the length of this statement, but if we
are talking about constitutional argu-
ments to sustain the position of those
who are urging this proposal, it requires
some particularity.

Forty years later, the court in ex parte
Seibold, 100 U.S. (10 Otto) 371, 397-98
(1879) , somewhat qualified this language
in upholding a statute which authorized
judges to appoint election supervisors.
The Seibold court criticized the imprac-
ticality of a formalistic inquiry as to
the department to which an officer “most
appropriately” belonged, and indicated
instead that congressional grants of au-
thority to the judicial branch would be
upheld unless such authority, and this
is a key point, was incongruous with the
judicial function.

Thus, for example, though Congress
could not authorize the courts fo appoint
the Ambassador to the Hague, we could
authorize the appointment by the courts
of officers exercising judicial functions.
The basic test is one of “‘congruity versus
incongruity.” The appointment of a spe-
rial prosecutor would not produce incon-
gruity with the normal judieial function
because the court would not be involved
in any continuing administration of
prosecutions.

The possibility that the court or a par-
ticular judge of that court might also
sit in trial upon cases brought by the
special prosecutor it appointed would not
affect the validity of the appointment
since judges appoint defense counsel who
routinely appear before them in trial,
and, more importantly, our present Fed-
eral statutes provide that Federal dis-
trict judges may appoint officers to fill
vacancies in the U.S. attorney’s office,
lawyers who act as prosecutors for the
Government (28 U.S.C. 546). See also,
Hobson v. Hausen, 265 F. Supp. at 916-
917.

It is true that there is broad language
in some cases which deal with the rela-
tion between judges and prosecutors to
the effect the proper prosecutorial dis-
cretion is an inherent executive func-
tion, and that prosecutorial discretion
must remain unfettered by the courts.
The most important of these cases is the
opinion of the fifth circuit in U.S. v. Coz,
342 P.2d 167 (6th Cir., 1965). There
the Attorney General refused to author-
ize the signing of grand jury indictments
when ordered to do so by the district
judee.

The Court of Appeals noted that “the
functions of prosecutor and judge are in-
compatible.” (Coz at 192) The crucial
distinetion, however, is that this line of
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cases deals with attempts by grand juries,
courts, or plaintiffs to compel an unwill-
ing prosecutor to initiate or stop a spe-
cific prosecution. As one of our most dis-
tinguished jurists, Judge Minor Wisdom
pointed out in the Cox case:

In the Interest of justice and efficiency
there should be some person able to prevent
an unjust prosecution (Coz at 193).

As the branch of Government charged
with carrying out our national policy on
law enforcement, the executive is the
proper organ to make such a judgment.

Executive discretion in this area is thus
based on considerations of justice and
efficiency, as well as upon the doctrine
of separation of powers. In other words
where the issue is one of prosecutorial
discretion it is best exercised in its legiti-
mate way by the executive. Legitimate
meaning the traditional Anglo-American
concept of measuring the punishment in
individual cases to fit the crime. In pres-
ent circumstances, however, legitimate
prosecutorial discretion is not at issue
since now we are faced with the issue of
how the prosecutor of the executive
branch can most fairly and objectively
prosecute itself.

The appointment of a special prose-
cutor by the chief judge of the district
court does not impinge on the critical
area of prosecutorial discretion. No spe-
cific prosecutions are required in the stat-
ute, and the broad discretion contained
in the charter for the special prosecutor
insure that the very limited powers of
removal will not be used to control him
in the exercise of his discretion. Thus he
will be fully able to prevent unjust pros-
ecutions as well as to initiate those which
are just.

While these policies are usually best
weighed by the executive, there is a
clear danger that where the executive
is investigating itself, such executive dis-
cretion could defeat the purposes of the
investigation. These special circum-
stances transform the arguments based
on discretion into arguments in favor of
a prosecutor free from the control of the
executive branch. This is all the more
pertinent considering the confidence
Eroblem which exists in the country to-

ay.
The PRESIDING OFFICER. The addi-
tional 5 minutes of the Senator have
expired.

Mr. TUNNEY. Mr. President, how
much time does the Senator want?

Mr. ALLEN. Mr. President, I ask for
recognition in order that I might yield
time to the Senator.

The PRESIDING OFFICER. The Sen-
ator from California has the fioor.

Mr. TUNNEY. Does the Senator re-
quire any more time?

Mr, BAYH. I hate to impose further
on the Senate, but perhaps another 4 or
5 minutes, because of the complexity of
the subject.

Mr. TUNNEY. Mr. President, how
much time do I have remaining?

The PRESIDING OFFICER. Ten min-
utes.

Mr. TUNNEY. I will yield another 5
minutes to the Senator.

Mr. BAYH. Is it possible that the Sen-
ator from Indiana might be given addi-
tional time?
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Mr. ROBERT C. BYRD. No, no; Mr.
President, I would have to object.

Mr. ALLEN, Mr. President, if the Sen-
ator would yield to me in order that I
might obtain recognition, I will yield 10
minutes.

Mr. TUNNEY. Mr. President, I have
been recognized. I have 10 minufes. I
have yielded another 5 minutes to the
Senator. If I run out of time, perhaps the
Senator will yield me time.

Mr. ALLEN. Fine.

Mr. BAYH. I thank my colleagues.

Let us turn to the separation of powers
arguments. The formal argument
against a congressionally authorized, ju-
dicially appointed special prosecutor
boils down to a simple assertion that
such a procedure infringes upon the sep-
aration of powers. But the separation of
powers is not a formal, rigid doctrine di-
viding our Government into watertight
compartments.

As the Supreme Court said in the
famous and important case, Humphrey’s
Exector v. Uniied Stailes, 295 U.S. 602,
631 (1935), where the court upheld the
power of Congress to prevent the Presi-
dent from dismissing a member of the
Federal Trade Commission—

Whether the power of the President to re-
move an officer shall prevau over the author-
ity of Congress to condition the power by
fixing a definite term and precluding a re-
moval except for cause will depend upon
the character of the office.

The congressional power to authorize
distriet judges to appoint prosecutors in
certain circumstances has long been rec-
ognized in the Federal statutes as I have
indicated. Although the district court
opinion which upheld the validity of this
statute emphasized the temporary and
provisional nature of such an appoint-
ment it contained no suggestion that
there is any inherent impropriety in such
a procedure based on an improper mix-
ing of functions.

Many States whose -constitutions
adhere to the separation of powers doc-
trine grant similar and even broader
powers of prosecutorial appointments to
State judges.

The doctrine of separation of powers is
a functional one stemming from the basic
concept that each of the separation pow-
ers is designed to serve as a check and
balance on the others and that all power
should never be in a single set of hands;
that each holder of power should be sub-
ject to the scrutiny and restraint exer-
cised by the other holders of power if
arbitrary government is to be avoided.

It would be anomalous if this notion of
separation of powers could be used to al-
low the executive to exercise power in
its own case unchecked and unscru-
tinized and produce the ironic result of
the executive branch investigating itself.

I turn now to the “necessary and
vroper” clause of article I, section 8. This
clause clearly is an enlargement of the
Jowers expressly granted to Congress. It
was designed in such broad terms so as
to enable the Legislature to select any
means reasonably adapted to effectuate
its constitutionally sanctioned powers.

As Justice Marshall wrote in the clas-
sic necessary and proper case, McCul-
loch v. Maryland (4 Wheat. 316 (1819):
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Let the end be legitimate, let it be within
the scope of the Constitution, and all means
which are appropriate, which are plainly
adapted to that end, which are not prohib-
ited, but consistent with the letter and spirit
of the Constitution, are constitutional.

In addition, the necessary and proper
clause gives Congress a share in the re-
sponsibilities lodged in the other depart-
ments of government by virtue of its
power to enact legislation necessary to
carry into execution all powers vested in
the National Government.

The direct applicability of the neces-
sary and proper clause to the immediate
question is readily apparent when one
considers that, first, Congress has a di-
rect grant of constitutional authority to
establish a procedure for the appoint-
ment of inferior officers by the courts of
law. That having been expressly author-
ized by article II, section II, it then fol-
lows that with the legitimate end “all
means which are appropriate, which are
plainly adapted to that end, which are
not prohibited—are constitutional.” The
vesting of power to appoint an independ-
ent special prosecutor in the chief judge
of the district court is clearly an appro-
priate means, plainly adapted to a legit-
imate end.

A second rationale is evident when one
views Congress power to enact legisla-
tion necessary for the execution of all
powers vested in the National Govern-
ment. The power to investigate and
prosecute alleged criminal activity in the
executive branch is a power vested in the
National Government. The necessary
and proper clause has been interpreted
to mean Congress can share in the re-
sponsibilities lodged in other depart-
ments of the government and the vest-
ing of the power of appointment by the
Congress in the chief judge of the dis-
trict court for the creation of an inde-
pendent special prosecutor clearly falls
within this meaning of necessary and
proper.

Mr. President, White House aides have
publicly acknowledged the serious mis-
calculation made by the President in
his actions of last weekend. The Secre-
tary of State yesterday made direct
reference to the “crisis of authority” fac-
ing this Nation.

Earlier this week we teetered on the
brink of an even more serious problem,
when there was the possibility that the
President might defy a court order. For-
tunately, he chose not to take that ex-
treme step and in doing so showed the
capacity to reverse himself when the na-
tional interest and public pressure de-
manded it.

I salute him for recognizing this inter-

est.

While the President’s compliance with
the court order is a constructive step, it
does not resolve the continuing crisis
of confidence confronting us, nor has it

stopped the public outery for the
thorough, unbiased administration of
justice. We have a long road to travel
before our Government can again claim
the respect of the American people, and
we can take a crucial and giant step
down that road by passing the legisla-
tion being introduced today.

I fervently hope that the Congress will
act speedily and affirmatively in passing
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this bill, and suggest to the President
that he join us in the effort as part of an
overall effort to correct past abuses and
to begin the necessary reconstruction of
the foundation of our democracy.

Mr, President, I would like to make
one final point.

While we have the compelling respon-
sibility to fulfill the constitutional and
legal requirement that justice be ad-
ministered fairy, fully, and impartially,
no matter where the investigation may go
and no matter who is involved, we have
a second responsibility. That respon-
sibility is to the prompt administration
of justice. The American people rightly
want to speed the day when all of the
guilty are convicted and all of the in-
nocent exonerated.

The importance of speed can best be
demonstrated in the fact that until every
allegation of misconduct is thoroughly
investigated and until all offenses are
fully prosecuted it will be exceedingly
difficult to focus the full attention and
energies of our Government and citizens
on other vital national issues.

Of the other proposals that have been
advanced for the prosecution of these
cases, none offers the same speedy re-
sumption of the special prosecutor’s ef-
forts as the bill we are introducing today.
To develop some intricate procedure for
the appointment of a special prosecu-
tor will delay the time when this un-
fortunate episode in American history
will be behind us.

Let us act now, let us have the chief
judge make the necessary appointments
as soon as possible, let us provide for the
speedy, fair administration of justice in
the pending cases, and let us move on to
the other important business of this
country.

Ex=1BIT 1
8. 2611

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, That this
Act may be cited as the “Independent Special
Prosecutor Act of 1973".

Sec. 2. The Congress finds and declares
that—

(a) Serious allegations of illegal acts of
high officials of the Executive branch of gov-
ernment cannot under present extraordinary
circumstances be fully and properly investi-
gate? and prosecuted by the Executive branch
itself,

(b) Public confidence in the integrity of
the nation's criminal justice system cannot
be maintained if the investigation of such
allegations and prosecution of illegal acts
by high officials of the Executive branch of
government are carried out under the au-
thority of the Executive branch itself.

(c) The establishment of a Speclal Prose-
cutor independent of the Executive branch
of government is "necessary and proper” un=-
der Article I, Section 8 of the Constitution
of the United States to ensure the enforce-
ment of the criminal laws and the due ad-
ministration of justice through a complete
investigation of such allegations and & vig-
orous and uncompromised prosecution of
accused offenders.

(d) A Special Prosecutor independent of
the Executive branch of government should
properly be appointed by the Judicial branch
of government, and Article IT, Section 2 of
the Constitution of the United States pro-
vides authority for Congress to vest such ap-
pointment ‘““in the courts of law".

(e) The establishment of an independent
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Special Prosector is an appropriate exercise
of the power under Article I, Section 8 of the
Constitution of the United States to “exercise
exclusive legislation in all cases whatsoever”
over the District of Columbia, in that many
such activities are alleged to have occurred in
the Distriet.

SEc. 3. (a) The Chief Judge of the United
States District Court for the District of Co-
lumbia (hereinafter referred to as the “Chief
Judge”) is authorized and directed to ap-
point a Special Prosecutor who shall have
the duties and powers prescribed in this Act.
The Chief Judge is further authorized and
directed to appoint a Deputy Special Prose-
cutor, who shall assist the Speclal Prose-
gutor in the performance of his duties and
who, In the event of the disability of the
Special Prosecutor or vacancy in the office of
Special Prosecutor, shall temporarily become
Special Prosecutor until the Chief Judge
appoints a Special Prosecutor in accordance
with Section 8 hereof.

(b) The Special Prosecutor is authorized
and directed and shall have exclusive juris-
diction, to investigate, as he deems appro-
priate, and prosecute against and in the
name of the United States—

(1) offenses arising out of the unauthor-
ized entry into Democratic National Com-
mittee Headquarters at the Watergate;

(2) other offenses arising out of the 1872
Presidential election;

(8) offenses alleged to have been com-
mitted by the President, Presidential ap-
pointees, or members of the White House

{45 all other matters heretofore referred
to the former Special Prosecutor pursuant to
regulations of the Attorney General (28
CFR. §0.37, rescinded October 24, 1973);
and

(5) offenses relating to or arising out of
any such matters.

Sec. 4. The Special Prosecutor shall have
full power and authority with respect to the
matters set forth in Section 3 of the Act:

(1) to conduct proceedings before grand
juries and other investigations he deems
necessary;

(2) to review all documentary evidence
available from any source;

(8) to determine whether or not to contest
the assertion of “Executive Privilege" or any
other testimonial privilege;

(4) to receive appropriate national security
clearance and review all evidence sought to be
withheld on grounds of national security and
if necessary contest in court, including where
appropriate through participation in in
camera proceedings, any clalm of privilege or
attempt to withhold evidence on grounds of
national security;

(5) to make application to any Federal
court for a grant of immunity to any witness,
consistent with applicable statutory require-
ments, or for warrants, subpenas, or other
court orders;

(6) to initiate and conduct prosecutions in
any court of competent jurisdiction, frame
and sign indictments, file informations, and
handle all aspects of any cases over which
he has jurisdiction under this Act, in the
name of the United States, and

(7) notwithstanding any other provision
of law, to exercise all other powers as to the
conduct or criminal investigations and prose-
cutions within his jurisdiction which would
otherwise be vested in the Attorney General
and the United States attorney under the
provisions of chapters 31 and 35 of title 28,
United States Code, and the provisions of 26
C.F.R. 3016103 (a)-1(q), and act as the at-
torney for the Government in such investi-
gations and prosecutions under the Federal
Rules of Criminal Procedure.

Sec. 5. (a) All materials, tapes, documents,
files, work in process, information, and all
other property of whatever kind and descrip=-
tion relevant to the duties enumerated in
SBection 3 hereof, tangible or intangible,
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collected by, developed by, or In the posses-
sion of the former Special Prosecutor or his
staff established pursuant to regulation by
the Attorney General (28 C.F.R. § 0.37, re-
scinded October 24, 1973), shall be delivered
into the possession of the Special Prosecutor
appointed under this Act.

(b) All investigations, prosecutions, cases,
litigation, and Grand Jury or other proceed-
ings initiated by the former Special Prose-
cutor pursuant to regulations of the Attorney
General (28 C.F.R. § 0.37, rescinded October
24, 1973), shall be continued, as the Special
Prosecutor deems appropriate, by him, and he
shall become successor counsel for the United
States in all such proceedings, notwithstand-
ing any substitution of counsel made after
October 20, 1973.

Sec. 6. The Special Prosecutor shall have
power to appoint, fix the compensation, and
assign the duties of such employees as he
deems necessary, including but not limited
to investigators, attorney, and part-time
consultants, without regard to the provision
of title 5, United States Code governing ap-
pointments in the competitive civil service,
and without regard to chapter 51 and sub-
chapter III of chapter 53 of such title relat-
ing to classification and General Schedule
pay rates, but at rates not in excess of the
maximum rate for GS-18 of the General
Schedule under section 5332 of such title.
The BSpecial Prosecutor is authorized to re-
quest any officer of the Department of Jus-
tice, or any other Department or agency of
the federal or District of Columbia govern-
ment, to provide on a reimbursable basis
such assistance as he deems necessary, and
any such officer shall comply with such re-
quest. Assistance by the Department of Jus-
tice shall include but not be limited to, af-
fording to the Speclal Prosecutor full ac-
cess to any records, files, or other materials
relevant to matters within his jurlsdiction
and use by the Speclal Prosecutor of the in-
vestigative and other services, on a priority
basis, of the Federal Bureau of Investiga-
tion.

Bec. 7. The Administrator of General Berv-
ices shall furnish the Special Prosecutor with
such offices, equipment, supplies, and serv-
ices as are authorized to be furnished to any
other agency or instrumentality of the Uni-
ted States.

Sec. 8. Notwithstanding any other provi-
slons of law, the Special Prosecutor shall
submit to the Congress directly requests for
such funds, facilities, and legislation as he
shall consider necessary to carry out his re-
sponsibilities under this Act, and such re-
quests shall receive priority conslderation
by the Congress.

SEec. 9. The Speclal Prosecutor shall
out his duties under this Act within two
years, except as nece: to complete trial
or appellate action on indictments then
pending.

SEc. 10. The Chief Judge is empowered to
dismiss the Bpeclial Prosecutor or the De-
puty Special Prosecutor, if, in his discretion,
he determines that the Special Prosecutor or
the Deputy Special Prosecutor has willfully
violated the provislons of this Act or com-
mitted other extraordinary improprieties,
and for no other reason. In the case of the
disability of the Special Prosecutor or De-
puty Special Prosecutor, as determined by the
Chief Judge, or the vacancy of either of-
fice, the Chief Judge shall be authorized to
appoint a successor.

SEc. 11. The Special Prosecutor solely shall
exercise the powers and perform the duties
specified herein. Neither the Chief Judge or
the President of the United States, nor any
other officer of the United States shall have
any authority to direct, countermand, or in-
terfere with any action taken by the Special
Prosecutor pursuant to this Act. Neither the
President of the United States, nor any other
officer of the United States, shall have any
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authority to remove the Special Prosecutor
from office.

SEc. 12. The Special Prosecutor is author-
ized from time to time to make public such
statements or reports as he deems appropri-
ate and is authorized and directed upon com-
pletion of his duties to submit a final such
statement or report to the Congress and the
President.

Sec. 13, There are authorized to be appro-
priated such sums as may be necessary to
carry out the provisions of this Act.

ExHIeiT 2
STATEMENT OF LAw ScHooL DEANS

Whereas, substantial evidence exists that
close assoclates of the President of the United
States, and possibly the President himself,
have engaged in a deliberate effort to ob-
struct justice;

Whereas public trust in the administration
of justice requires that the evidence of such
misconduct be investigated by prosecutors
independent of those under investigation;

And whereas the President has prevented
such an independent inquiry from being con-
ducted,

Therefore, we the undersigned, deans of
American law schools, respectfully petition
the Congress of the United States to take
the following measures:

We urge that Congress act immediately by
statute to establish a special Watergate pros-
ecutor’s office, with the special prosecutor
to be appointed by a specified law court (as
authorized 1 Article II, Section 2 of the
United States Constitution) and with com-
plete independence of the executive branch
of Government.

The President's stated refusal to comply
with court rulings requiring him to produce
relevant evidence ralses a serious question
as to whether he will cooperate fully with
a Congressionally established prosecutor.
There being only one course clearly open
to the American people to protect against
this contingency, we urge further that the
House of Representatives create a select com-
mittee to consider the necessity of Presiden-
tial impeachment or refer the matter to its
Judiciary Committee.

Albert Sacks, Harvard; Michsael I. Sov-
ern, Columbia; Abraham Goldstein,
Yale; Robert B. McEay, New York
University; Phil C. Neal, Chicago;
Theodore St. Antoine, Michigan; Bern-
ard Wolfman, Pennsylvania; Thomas
Ehrlich, Stanford; Clinton Bamberger,
Catholic; Adrian S. Fisher, George-
town; Herbert O. Reid, Howard; Gor-
don Christiansen, American; Monroe
H. Freedman, Hofstra; Eenneth L.
Penegar, Tennessee; Otls King, Texas
Southern; Willard D. Lorenser, West
Virginia; Lindsay Cowen, Case Western
Reserve; Edward Halbach, University
of California at Berkeley; Richard
Schwartz, State University of New
York at Buffalo; and Monrad Paulsen,
University of Virginia.

The names of additional Deans are ex-
pected.

Mr. BAYH. Mr. President, I ask
unanimous consent to have printed in
the Recorp a statement by the Senator
from Michigan (Mr. HART).

The PRESIDING OFFICER. Without
objection, it is so ordered.

STATEMENT BY SENATOR HaRT

Mr. President, let me thank, first of all,
Mr. Bayh, the Sentaor from Indiana, for
agreeing to introduce a bill for me and 50
others establishing a court-appointed inde-
pendent special prosecutor.

Under the provisions of our bill, the Chief
Judge of the District Court for the District
of Columbia would appoint the prosecutor
and his deputy.
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This legislation is sponsored by eight mem-
bers of the Senate Judiciary Committee, six
Republican Senators, and five members of
the Belect Watergate Committee.

In making this proposal, we are concerned
with restoring public confidence in govern-
ment which is necessary to make our sys-
tem work, and, if possible, in the present Ad-
ministration.

The fact that questions about possible con-
nections between the Administration's trou-
bles at home and the conduct of its foreign
policy were raised at Secretary of State Kis-
singer's press conference yesterday indicates
the degree of suspicion which exists in our
country.

It is because we face serious crises at home
and abroad, which can be met only by a
government which has the support of our
people, that we must press ahead with an
investigation of Watergate and related
events. And we must do so in a way that
gives the public confidence that it will be
done absent any hint of cover-up from the
Republican Administration and free of any
taint of partisanship through influence from

the Democratically-controlled Congress.
Only in that way can the suspicion which

now exists be ended. And that is why the
Special Prosecutor should be named by the
Judicial branch, and why the appointment
of a Special Prosecutor by the President will
fail to meet the Independence rightfully de-
manded by the public.

Last Spring some considered the possibility
of Congress establishing by statute the office
of the independent Special Prosecutor. The
idea was dropped when Elliot Richardson
and Archibald Cox came before the Judiciary
Committee and outlined safeguards which we
had hoped would provide for the Prosecu-
tor's independence.

Unhappily that ‘“‘clear and firm" commit-
ment turned out to be less than a guaran-
tee, so today we are again faced with the task
of providing for an independent investiga-
tion.

This bill would give the court-appointed
Special Prosecutor the authority to operate
as Professor Cox did. The prosecutor could:

Conduct grand jury proceedings;

Review all documentary evidence from any
source;

Determine whether or not to contest claims
of executive privilege;

Beek subpoenas, warrants or grants of im-
munity;

Frame Iindictments, conduct prosecutions
and appeals.

The appointing Judge could, under the bill,
dismiss the Special Prosecutor only for ex-
traordinary improprieties. Further, the files
gathered by Professor Cox and his investiga-
tors would be turned over to the court-ap-
pointed Prosecutor.

Requests for funding would be conveyed
directly to Congress by the Prosecutor. Ten-
ure of the office would be two years, plus
the necessary time to complete litigation.

The Constitutional basis for this bill is
Article II, Section 2, which says: *. . . the
Congress may by law vest the Appointment
of such inferior Officer as they think proper,
in the President alone, in the Courts of Law
or in the Heads of Departments.”

The deans of 20 law schools this week en-
dorsed the constitutionality of Congress pro-
viding for an Independent Prosecutor.

All questions surrounding the constitu-
tional basis have by no means been com-
pletely resolved. The authorlty from Article
II, Section 2, has been used before, but not
frequently. However, the unusual circum-
stances we now find ourselves In warrant
an unusual remedy.

Mr. TUNNEY. Mr. President, I think
that the Senator from Indiana has given
an excellent statement demonstrating
the need for this legislation. He has also
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outlined the specific provisions con-
tained in the legislation.

Mr. President, as this long week has
gone by, the mood of shock and outrage
at the firing of the Watergate special
prosecutor and the forced resignations
of the Attorney General and Deputy At-
torney General has not dissipated.

At a period in our history when dra-
matic event has been piled on dramatic
event, the President’s precipitous purge of
the Justice Department frightened and
galvanized the mood of millions of Amer-
lcans.

My office has received, as of 10 a.m. this
morning, over 7,000 telegrams and 5,000
letters. Inasmuch as it takes 3 to 4 days
for a letter to move from California to
Washington, D.C., I daresay that we will
be receiving many thousands of addi-
tional letters over the next few days. Of
these more than 12,000 telegrams and
letters, all but 251 urged impeachment
of the President. Many of them were
written by lifelong Republicans. Many of
them were written after the President’s
sudden reversal and decision to comply
with the court order and surrender the
tapes and documents. What many of the
letters say is that the President’s action
is too little and too late.

No issue during the 9 years I have
served in Congress has triggered such a
swift and massive response from constif-
uents.

There is no question that last week-
end’s action was wrong—and illegal. The
President did not purport to order the
dismissal of the Watergate special prose-
cutor on the only ground provided for
such dismissal in the charter which the
Senate had negotiated with Mr. Cox and
then Attorney General Richardson. I
might add that this contract, this
charter, for the special prosecutor was
published by the Attorney General in
the Federal Register. Instead of firing
Mr. Cox for committing “extraordinary
improprieties,” the President fired him
for failing to carry out a direct command
of the President—not to pursue the
tapes issue any further.

The President’s advisers said the mat-
ter came down to who was President:
Richard Nixon or Archibald Cox. Acting
Attorney General Bork, in explaining
why he agreed to fire Mr. Cox on orders
of the President, said he knew that some-
one would have to fire Cox and that the
President’s decision was “final and ir-
revocable. I also knew that he had the
right to fire any member of the executive
branch.”

It is this last statement that persuades
me no adequate investigation of Water-
gate and related scandals can ever take
place unless the President is prevented
from removing a prosecutor who gets too
close to the White House door. It is well
to remember here that analogies to past
scandals, like Teapot Dome, are inade-
quate. There, a prior adiministration was
being investigated. President Coolidge,
who retained authority to appoint and
fire the prosecutors in the case, was not
himself under investigation. Even im-
puting the best of motives to President
Nixon in the current case, there is no
way he can be impartial about an investi-

35081

gation which concerns his own involve-
ment.

Mr. President, the issue is simply
whether an administration, any admin-
istration, can investigate itself with the
fullness and fearlessness that the Ameri-
can people demand. After all we have
gone through in this year of trauma and
crisis, I believe it is clear that the people,
whose confidence in the administra-
tion has been so badly shattered, would
not, nor could not accept such a charade.

It is well to remember that appear-
ances sometimes take on the quality of
reality. It seems to me in view of this that
we must have legislation that will create
a special prosecutor wholly outside the
executive branch.

Therefore, I join today in cosponsor-
ing the Independent Special Prosecutor
Act of 1973, a bill which a number of my
collegues on the Judiciary Committee
and myself developed to establish a spe-
cial prosecutor immune from the whims
of the White House. At this moment, a
total of 42 Members of the Senate have
agreed to cosponsor the legislation.

Essentially, the bill provides that the
chief judge of the U.S. District Court for
the District of Columbia—currently
Judge Sirica—would appoint a special
prosecutor and deputy special prosecutor
to serve for a 2-year term, subject to ex-
tension if litigation is in process. The
powers of the prosecutor include all those
mentioned in Mr. Cox’s charter and, in
addition, include the power to review all
evidence sought but withheld on grounds
of national security, and the power to
act as attorney for the Government. All
materials in the possession of Mr, Cox or
his staff are to be delivered to the new
prosecutor, and he has authority to carry
on all prosecutions, cases, litigation, and
other proceedings that Mr. Cox had be-
gun, even if some of those activities have
been halted by successor counsel after
Mr. Cox was fired on October 20. The
prosecutor and his deputy can only be
removed by the chief judge if he finds
either of them has committed “‘extraor-
dinary improprieties,” and for no other
reason.

Mr. President, I acknowledge that
some raise the issue of whether such a
mechanism can be set up outside of the
executive branch. Considerable research
has been done on this point and the con-
clusion is that, on balance, the precedents
and the specific language of the Consti-
tution justify the approach we have
taken, Moreover, in the case at issue here,
the President has shown that he is un-
willing to allow any employee subject to
his control to carry out the independent
investigation necessary to, in the words
of one Member of the House, give the
President a clean bill of health or a bill
of impeachment.

The President—and the American
people—deserve an end to these long
months of agony. Only through the ap-
proach mandated in this legislation will
we reach an end.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. ALLEN. Mr. President, if the Chair
will recognize me, I yield 10 minutes to
the Senator from California.

-
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The PRESIDING OFFICER. The Sen-
ator from California is recognized for an
additional 10 minutes.

Mr. TUNNEY. Mr. President, I thank
the Senator from Alabama. I will not
need 10 minutes.

I think it is most important that the
Senate Judiciary Committee begin early
hearings on the legislation so that we
can have a bill out of committee within
the next 10 days to 2 weeks. I would
then urge a quick vote in the Senate, so
that the special prosecutor will be able
to continue the investigation that was
stopped as a result of the firing of Mr.
Cox.

In reading through my mail and my
telegrams, I have been alarmed by the
loss of credibility that the President of
the United States has sustained at this
time. I think that when we talk about
loss of credibility of the President, we
are talking about not only the problems
that the President has had in getting a
legislative program through Congress
and the crisis of confidence domestically,
but we are also talking about the fact
that other nations may very well begin
to doubt that the Government of the
United States can function in an effec-
tive and efficient manner.

I have no reason to know why it was
that the National Security Council and
the President decided to call for an alert
of our Armed Forces around the world,
other than the statement that Mr. Kis-
singer made yesterday. I am prepared to
take Mr. Kissinger at his word that it
was necessary to call for such an alert,
because there was the fear that the So-
viet Union might take initiatives, includ-
ing the unilateral sending of troops into
the Mideast situation, which would not
only polarize matters in that area, but
:ould lead to a great power confronta-

ion.

Even so, I cannot help but speculate, in
my own mind, that the Soviet Union may
have been prepared to send troops uni-
laterally into the Middle East, because
there was a perceived weakness in the
ability of the President of the United
States to govern. This perceived weak-
ness is critical, not only in the context
of the Middle East situation, but with
respect to our international relations
throughout the world.

We never know when the next crisis
may erupt. Therefore, in order to over-
come this perceived weakness in our
leadership at home, the Congress must
not allow this matter of the special prose-
cutor to be delaved or to protract the
consideration of this legislation. I think
it is absolutely essential that the special
prosecutor be in office within the next
10 days or 2 weeks to pursue and resolve
the matters under investigation by Mr.
Cox when he was fired.

I would also like to say that I am one
person, one Democrat, who does not feel
that we ought to hold GErALD FORD'S con-
firmation hostage to a resolution of the
Watergate investigation. I think that
Mr. Forb is entitled—not only under the
25th amendment of the Constitution and
not only because of the Senate’s respon-
sibility to consider his nomination, but
in terms of common decency—to have
his background inwvestizated by the ap-
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propriate committees of the House and
the Senate, so that there can be an ex-
peditious vote on his qualifications to be
Vice President. It would be my hope that
while the Judiciary Committee of the
Senate moves ahead with the consider-
ation of legislation to create the office
of a special prosecutor and to designate
a new special prosecutor, the Rules Com-
mittee will continue, as they plan to do,
to hold hearings on Mr. Forp. I would
also hope that the House Judiciary Com-
mittee, which has the responsibility not
only for the passage of special prosecutor
legislation but also the investigation of
Mr. Forp, will continue apace on a dual
track system on both matters.

Unless this crisis of confidence is re-
solved expeditiously, this country will
suffer irreparable damage. I do not mean
that we ought to limit the investigation
in any way, or that we should try to
whitewash any White House involvement
in illegal matters.

The Constitution of the United States
applies to any man, no matter how pow=-
erful, be he the President or some other
person not in such exalted office. This
issue was resolved at Runnymede in Eng-
land, back in the days of King John,
when he was forced to sign the Magna
Carta. We do not apply divine right to our
leaders in this country any more than
the divine rights of kings is accepted in
those countries that have monarchies.

I do think, Lhowever, that time is of
the essence, and I am deeply concerned
that if delays occur, we will not only lose
credibility as to our capacity to rule
effectively in matters of this kind, but
I think such a loss of credibility could be
very damaging to us around the world.
The Soviet Union may well attempt to
take advantage of such a situation. It is,
therefore, imperative that we move ex-
peditiously to solve this crisis of confi-
dence in our Chief Executive.

Mr. President, I ask unanimous con-
sent that a statement by the distin-
guished Senator from Massachusetts
(Mr. KENNEDY) be included in the
REecorp following my remarks on the bill
that was introduced today to establish
an independent special prosecutor.

Senator KennNepy is unavoidably ab-
sent today and he wanted his remarks
on this bill to be included in the REcorb.

The PRESIDING OFFICER. Without
objection, it is so ordered.

STATEMENT BY SENATOR KENNEDY

I join Senator Philip Hart, six other Sen-
ate Judlclary Committee members and over
40 other colleagues today in introducing leg-
islation to establish an independent Special
Prosecutor—totally, completely, and un-
questionably Ifree from White House in-
fluence—to Investigate Watergate and all
other offenses related to the 1972 Presiden-
tial election.

I emphasize that Independence because it
Is the influence, interference, and other ac-
tions of the White House and the President
which have carried the nation to the brink
of a Constitutional crisis,

Only an unprecedented public outery pro-
duced an 11th hour reversal of the Presi-
dent’s announced intention to defy a court
order.

Yet, even that action cannot erase from
the public record the unprecedented and
frightening events of the past days, events
which have further eroded public confidence
in the Institutions of government.
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The President ordered the firing of the
Special Prosecutor, Mr. Cox. He ordered the
abolition of the Office of Special Prosecutor.
He sought to deny to the courts material
that was viewed as essential to the prosecu-
tion of those who are being investigated for
their complicity in a wide range of criminal
offenses.

Finally, the President forced the resigna-
fons of the Attorney General and the Deputy
Attorney General, two men who placed their
pledges to the Constitution and to the public
interest above their loyalty to a single
individual.

Had others within thls Administration
shown an equivalent courage, the ship of
state would not be facing the violent gales
that now threaten its future.

Instead, we now find ourselves left once
again with a proposal by the Administra-
tion to forget about the headlines of the
past year, to forget about the indictments
against a former Attorney General and a
former Secretary of Commerce, to forget
about the clouded departure from office of
Dwight Chapin, Jeb Magruder, Patrick Gray,
John Dean, Richard Eleindlenst, H. R. Halde-
man, John Erlichman, David Young, Gordon
Strachan, Robert Odle, Egil Krogh, and John
Caulfield, to forget about the recent resigna-
tion of the Vice President, to forget about
the charges of perjury and obstruction of
justice 1gainst former White House aldes, to
forget about the wiretapping, to forget about
the secret campaign funds, to forget about
the officially inspired burglarles of the Water-
gate and of Daniel Ellsberg’s psychiatrist.

We are being told again to forget and to
rest assured that the investigation of possi-
ble felonles, which may reach far into the
White House, will be carried out vigorously
by men whose authority rests in the White
House.

The American people have had that assur-
ance before. They recall President Nixon's
statement concerning the investigation of
the Watergate of October 5§, 1972. “I agreed
with the amount of effort that was put into
it. T wanted every lead carried out to the end
because I wanted to be sure that no member
of the White House staff and no man or
woman In a position of major responsibility
in the Committee for Re-Election had any-
thing to do with this kind of reprehensible
activity,” he said.

That was a year ago when the Presldent
was satisfled with the effectiveness of the
investigation.

Again, this year on March 3, they recall
the President said: “I will simply say with
regard to the Watergate case what I have
sald previously, that the investigation con-
ducted by Mr. Dean, the White House Coun-
sel, In which, incidentally, he had access
to the FBI records on this particular mat-
ter because I directed him to conduct this
investigation, indicates that no one on the
White House Staff, at the time he con-
ducted the investigation . .. was Involved
or had ‘knowledge of the Watergate matter.”

Again, the President was satisfied with the
investigation,

They recall also when the President stated
with regard to another investigation, this
one allegedly carried out by Mr. Ehrlichman,
“An investigation was conducted In the most
thorough way."”

They recall that throughout the past year
we were assured that acting FBI Director
Gray was leaving no stone unturned in get-
ting to the bottom of this sordid affair.

Yet those investigations did not bresk
through the cover-up. They did not bring the
guilty to the bar of justice. Time after time,
the investigations under the thumb of the
White House produced only whitewashes.

Finally, it was for those reasons that the
Senate Judiclary Committee, the entire Sen-
ate, and the American people demanded an
independent special prosecutor who would
not be responsible to the White House.

In the wake of the resignations of Mr.
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Haldeman and Mr. Erlichman and Mr. Klein-
dienst, even the President seemed to recog-
nize the public demand for an independent
prosecutor.

In his statement announcing the ap-
pointment of Mr. Richardson, he stated: I
have given him absolute authority to make
all declisions bearing upon the prosecution
of the Watergate case and related matters.
I have Iinstructed him that if he should
consider it appropriate, he has the authority
to name a special supervising prosecutor for
matters arising out of the case.”

“Whatever may appear to have been the
case before, whatever Improper actlvities may
yet be discovered in connection with this
whole sordld affair. I want the American
people, I want you to know beyond the
shadow of a doubt that during my fterm
as President, justice wlill be pursued fairly,
fully and impartially, no matter who is in-
volved,” continued the President.

When Mr. Richardson came before the
Commictee he stated that he would name
a special prosecutor, independent of his own
control and independent of the White House.

He said: “I do think that the public is
entitled to an additional measure of reas-
surance as to the integrity of the process,
and that, of course, is why I would propose
to appoint a special prosecutor.”

In the agreement finally submitted to the
Committee establishing the independence of
the Special Prosecutor, Mr. Richardson, as
the President's nominee, established a con-
tract with the Committee. The agreement
read: *. . . the Special Prosecutor will have
the greatest degree of independence that 1is
conslstent with the Attorney General's statu-
tory accountability for all matters falling
within the jurisdiction of the Department of
Justice. The Attorney General will not
countermand or interfere with the Special
Prosecutor's decisions or actions. The Special
Prosecutor will determine whether and to
what extent he will inform or consult with
the Attorney General about the conduct of
his duties and responsibilities. The Special
Prosecutor will not be removed from his
duties except for extraordinary improprieties
on his part.”

Under no conceivable construction could
the actions of Mr. Cox be deemed “extraor-
dinary improperties.” His actions were ap-
proved by the U.S. District Court and the
U.S. Court of Appeals.

Indeed, the President's action in dismiss-
ing the Special Prosecutor may well have
been an “extraordinary impropriety” on his
own part. Certainly, James Madison, the
principal architect of the Constitution and
one of the greatest founding fathers, thought
that such an act would be an impeachable
offense in and of itself. The point was raised
by Madison in 1789 during the famous “Re-
moval Debate" in the First Congress. At the
time, Madison was a member of the House
of Representatives from Virginia. In discuss-
ing the possible abuse by the President of his
power to remove officials in the Executive
Branch of Government, Madison said:

“The danger, then, consists merely in
this—the Presldent can displace from office &
man whose merits require that he should be
continued in it. What will be the motives
which the President can feel for such abuse
of his power, and the restraints that operate
to prevent it? In the first place, he will be
impeachable by this House, before the Sen-
ate, for such an act of maladministration,
for I contend that the wanton removal of
meritorious officers would subject him to im-
peachment and removal from his own high
trust.

“But what can be his motives for displacing
4 worthy man? It must be, that he may fill
the place with an unworthy creature of his
own,

“The injured man will be supported by
the popular opinion; the community will
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take sides with him against the President;
it will facilitate those combinations, and
give success to those exertions which will be
pursued to prevent his re-election.”

Two days ago, Mr. Richardson told the
American public exactly where he stands on
the firing of Mr. Cox. When asked what he
would have done in Mr. Cox’'s shoes, he said:
“I would have done what he has done.”

Mr. Richardson had told the Judiclary
Committee in May that the President “could
dismiss me, but the special prosecutor would
be my appointee, in this case an appointee
who, although not technically confirmed by
the Senate, would still have been the sub-
Ject of full opportunity for the Benate to
satisfy itself as to his qualifications. And
if I were directed to fire him and I refused,
and I would refuse In the absence of some
overwhelming evidence of cause, then the
President’s only recourse would be to re-
place me.”

“Now again, these are things that in the
present circumstances are so remotely pos-
sible as to be practically inconcelvable.

Yet that is precisely what has occurred.

And it has occurred through the Presi-
dent breaking his pledge to the Senate and
to the American people.

Once again, Mr. Richardson stated in his
testimony: “The President . . . is pledged to
a full and thorough investigation. He is
pledged to cooperate in assuring that all the
facts emerge.”

The contract with the Senate was obviously
agreed to by the President. Had he disa-
greed, he could have withdrawn the noml-
nation,

We also had the statement of President
Nixon on May 22 regarding the Special Pros-
ecutor’s determination to secure the full
truth. “In this effort, he has my full sup-
port,” the President told the nation.

We had as well the statement of Senator
Scott at the Richardson hearings, in which
he commented: “Now, the President this
morning made it clear to me that he will in
no way intervene in the selection of the
prosecutor nor in the conduct of his office
- » . that the Investigation must proceed
without fear or favor to the full and com-
plete fruth and toward the final fixing of
responsibility through the judicial process.”

Now we have the final admission by Charles
Alan Wright, the President’s attorney, the
admission made two days ago, that the Pres-
ident indeed had broken his pledge to permit
the independent special prosecutor to pur-
sue justice, “fairly, fully and impartially,”

The pledge was clearly made and now the
pledge has been clearly broken, shattered in a
billion pleces.

The intervention of the President, Mr.
Richardson said, in “the way that the spe-
cial prosecutor does his job and so on, would
be totally at variance with the whole ap-
proach he set forth. It just will not happen.”

It has happened.

And today, the nation watches as this 200~
year experiment in constitutional govern-
ment stands against its most severe test
since the Civil War.

The President not only ordered the firing
of & man who was conducting the inguiry
with dedication, sacrifice, and commitment,
he ordered the firing of a man who was con=-
ducting the inquiry with success,

It was that success that apparently has
prompted the President to break his own
pledges and to unilaterally abrogate the
agreement with the Senate,

The President not merely fired Mr. Cox,
but he also abolished the Office of Special
Prosecutor. That action emphasizes the
small value that ultimately was placed on
producing the whole truth in the traglc
Watergate affair and the corruption of the
political process which accompanied 1it,

For by his unilateral action, the Presi-
dent has sald that the system of justice
shall not operate freely. Instead, he has
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tucked the Iinvestigation safely back into
the Justice Department—from where the
Senate and the public originally demanded
it be removed—with no guarantee of inde-
no pretense of Inde-

pendence, in fact,
pendence.

It 15 the Administration again attempting
to sit as prosecutor, judge and jury of its
own indictment. And it is a continuation of
the past history of White House whitewashes
of the alleged involvement of the nation’s
highest officials in the Watergate Affair.

This week the Acting Attorney General
has placed in the hands of Assistant At-
torney General Henry Petersen the respon-
sibilities formerly carried out by the Spe-
clal Prosecutor.

Without casting any aspersions on the
integrity or competence of Mr. Petersen, he
has been on the record in the past in ques-
tioning the need for the speclal prosecutor.
He, as all Justice Department employees,
ultimately can be dismissed at the willl of
the President. Mr. Petersen recognizes that
fact, telling the Watergate Committee last
August: “If the President calls you up . . .
you click your heels and say, ‘Yes, sir.'”
While I have no doubt that Mr. Petersen
would reject any effort to compromise his in-
vestigation, we are operating in an area
where the public confidence has been bad-
1y shaken, No appearance of being responsive
to the will of the President in conducting
this investigation can be permitted.

Finally, we know that if there is a bellef
that the investigation i1s not totally inde-
pendent, then it is less likely that individ-
uals will come forward and offer potential-
Iy incriminating evidence to the prosecutor.
Earlier this year, convicted Watergate con-
spirator James McCord offered an explana-
tion why he wrote directly to Judge Sirica.
Mr. McCord said, “I cannot feel confident in
talking with an FEI agent, in testifying be=-
fore a Grand Jury whose U.B. Attorneys
work for the Department of Justice, or in
talking with other government representa=
tives.”

For all of these reasons, it is simply un=-
acceptable to permit the Special Prosecutor's
office to be abolished and the investigation
submerged within the Justice Department.

For these reasons, and in this light, I have
taken the following steps:

First, I introduced a resolution In the
Senate Judiclary Committee urging that now
that the tapes issue has been removed as a
matter of controversy, Mr. Cox be reinstated
as Speclal Prosecutor to permit his work to
continue while the Senate is acting on legis-
lation to establish a fully independent Spe-
cial Prosecutor. I hope that the Committee
will consider and act on this resolution next
week.

Second, I asked for hearings of the Senate
Judiciary Committee on the firing of Mr. Cox.
The hearings that begin Monday will permit
us to explore in depth not only the reasons
for his dismissal, but also the lessons that we
have learned concerning the need for full in-
dependence of the White House in the con-
duct of this investigation.

Third, I urged along with other Senators
that the materials, documents and files of the
Office of Special Prosecutor be retained by
that task force and that none of those doc-
uments be turned over or made avallable to
persons at the White House or to any other
unauthorized person or to any person under
Investigation.

Finally, I am joining other Senate Judi-
ciary Committee members in introducing leg-
islation today to establish a permanent inde-
pendent Special Prosecutor's Office totally
Ifree from the control of the President to
complete the investigations begun by Archi-
bald Cox. The single loophole of the guide-
lines establishing the special prosecutor is
that he ultimately can be fired by the Pres-
ident—one of those being investigated. That
loophole has now been used by the President
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to thwart the Watergate investigation. We
must act now to see that this loophole is
closed once and for all.

The bill I am introducing today would
provide for the appointment of a Special
Prosecutor to fulfill the duties and responsi-
bilities vested in the former Special Prosecu=-
tor seft up by Attorney General Richardson
pursuant to agreement with the Senate Ju-
diciary Committee. Since it has become clear
that the President will not respect the inde-
pendence of a prosecutor over whom he has
any authority, our blll establishes the Special
Prosecutor outside the President’s reach. The
Speclal Prosecutor and a Deputy Special
Prosecutor are to be appointed by the Chief
Judge of the United States District Court for
the District of Columbia. I believe that Con-
gress clearly has the constitutional power to
vest such appointment in the Chief Judge
under Article II, section 2 of the Constitu-
tion, which states that “the Congress may by
law wvest the appointment of such inferior
officers, as they think proper, in the Presi-
dent alone, in the courts of law, or in the
heads of departments.”

It is certainly clear that Congress can vest
in the courts appointment power over offi-
cials performing duties relating to the re-
sponsibilities of the Courts. Congress has
also provided that the courts can fill vacan-
cies in the office of the United States At-
torney, and upon such appointment by the
court that U.S. Attorney is vested with the
full prosecutorial powers of one duly nomi-
nated to that office by the President and
confirmed by the Senate. But some question
has been suggested whether, once properly
appointed, the Special Prosecutor can exer-
cise what is essentially considered an “execu-
tive function, given the Constitution’s
vesting of "executive power” in the Presi-
dent in Article II, section 1.

The most recent precedent we have is the
Senate's passage of S, 272, which would es-
tablish a "Federal Election Commission” with
authority to initiate civil and eriminal pro-
ceedings and to prosecute, defend, or appeal
any court action to enforce the law estab-
lished by that bill and certaln named stat-
utes previously enacted. But as early as 1870
and 1871 Congress enacted “Enforcement”
Acts which provided for judicial appoint-
ment of election supervisors—a role later
incorporated into executive branch responsi-
bilities under the 19656 Voting Rights Act. So
there exist clear precedents for the vesting of
what might otherwise be considered “execu-
tive” powers in officials appointed by the
Judicial branch of government.

In addition to Article II, section 2, the
Constitution provides authority for this bill
under the “necessary and proper” clause.
Under that provision, the Congress may
“make all laws which shall be necessary and
proper for carrying into execution the fore-
going powers, and all other powers vested by
this constitution in the government of the
United States, or in any department or offi-
cer thereof.” In the bill being introduced
today, Congress makes explicit indings that
the “serious allegations of fillegal activities
of high officlals of the Executive branch of
government cannot, under present extraordi-
nary circumstances, be fully and properly
investigated and prosecuted,” and that
“public confidence in the integrity” of the
criminal justice system and of such investi-
gation and prosecution cannot be maintained
if they are “carried out under the authority
of the Executive branch itself.” Thus we be-
lleve that, under these extreme and special
circumstances, the extraordinary step of
establishing a Special Prosecutor as an ap-
pointee of the Judicial Branch is necessary
and proper.

Mr. Nixon, as United States Senator in
1951, apparently believed it constitutional
and indeed desirable that under ordinary
circumstances a “special counsel” could be
“appointed by the court” and empowered to
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conduct Investigations and even sign in-
dictments. A number of law school deans
and professors and other constitutional ex-
perts around the country have concluded
that the approach embodied in our legislation
is constitutional. So did Mr, Nixon when he
was in the Senate. And 50 do the sponsors of
this bill.

(I ask unanimous consent that this bill
introduced by then Senator Nixon in 1951 be
printed in the Recorp at the conclusion of
my remarks.)

The jurisdiction and powers given the
Special Prosecutor in this legislation are
adapted from the original charter for the
Office of Special Prosecutor, developed be-
tween the Senate Judiclary Committee and
Attorney General-designate Elliot Richardson
in May of this year. Of course, the Bpecial
Prosecutor is vested with such additional
authority as he needs to function fully and
effectively without approval or any special
authorizations necessary from the Attorney
General or any other official of the Executive
Branch. Thus, for purposes of appearances in
court, entry before the Grand Jury, and sign-
ing indictments under the United States
Code and the Federal Rules of Criminal
Procedure, the Special Prosecutor is deemed
to be an “attorney for the government."

In addition to those powers and authorities
contained in the original Special Prosecutor’s
charter, our bill gives the Special Prosecutor
authority to “receive appropriate national
security clearance and review all evidence
sought to be withheld on grounds of national
security and if necessary contest in court,
including where appropriate through partici-
pation in in camera proceedings, any claim
of privilege or attempt to withhold on
grounds of national security.” This provision
is added, although the original Special Prose-
cutor’s authority in this regard was estab-
lished through questioning during Judiclary
Committee hearings with Mr. Richardson, to
make clear Congress’ intent that the full
and thorough prosecutions undertaken by
the Special Prosecutor not be impeded by
continuing claims of the Executive branch
that vague and often abstract notions of na-
tional security prohibit disclosure of infor-
mation necessary for the Prosecutor’s faith-
ful performance of his responsibilities in en-
forcing the laws of the United States.

The proposed legislation provides further
that all files and papers relevant to the work
of the Special Prosecutor be delivered into
his possession, and that he become successor
counsel to any actions initiated by the orig-
inal Speclal Prosecutor, even where there has
been some intervening action by the Depart-
ment of Justice.

While the Special Prosecutor will be au-
thorized to call upon the Federal Bureau of
Investigation and the Department of Justice
generally for assistance in carrying out his
responsibilities under the act, he will also
have the authority to appoint his own legal
and Investigative staff. Of course we make it
explicit that the Special Prosecutor be given
access to departmental records, not only of
the Criminal Division but also to the FBI,
including fingerprint and other such records,
as well as investigative and substantive
materials.

As in the Judiclary Committee charter for
the first Special Prosecutor, the new inde-
pendent Special Prosecutor will be author-
ized to make statements and reports as ap-
propriate and to submit a final report of his
actlvities to the Congress and the President.
And the Special Prosecutor will be able to go
directly to Congress for appropriations to
carry out his functions under this act.

Our bill provides that the Special Pros-
ecutor shall carry out his duties for a two-
year term, except as necessary to complete
trial or appellate action on matters then
pending, and the Chief Judge iz given the
power to dismiss the Special Prosecutor or
his Deputy If the Judge finds that he has
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viclated the provisions of the act author-
izing his appointment or if he has com-
mitted “extraordinary improprieties,” and
for no other reason. This language is also
borrowed from the Senate Judiclary Com-
mittee charter for the original Bpecial Pros-
ecutor. Congress, I belleve, has full confi-
dence that the Chlef Judge will abide by
these provisions faithfully—certainly a con-
fidence that can no longer be extended to
the Executive branch.

Finally, the bill states: “Neither the Chief
Judge or the President of the United States,
nor any other officer of the United States
shall have any authority to direct, counter-
mand, or interfere with any action taken
by the Special Prosecutor pursuant to this
act. Neither the President of the United
States, nor any other officer of the United
States, shall have any authority to remove
the Special Prosecutor from office.” This is the
heart of the legislation. For even if the Pres-
ident decides to appoint another Special
Prosecutor to replace Mr. Cox, that person
will take office knowing that the President
can dismiss him at any time, and will dismiss
him for doing his job too well and too inde-
pendently. Only legislation creating an inde-
pendent Speclal Prosecutor insulated from
such pressures and threats can fully restore
the nation’s confidence in the ability of our

criminal justice system to weather the cur-
rent crisis.

S. 2086

A bill to authorize in certain cases the ap-
pointment of special counsel and inves-
tigators to assist grand jurles in the
exercise of their powers

Be it enacted by the Senate and House
of Representatives of the United States of
America in Congress assembled, That the
analysis of chapter 215 of title 18, United
State Code, is amended by inserting immedi-
ately after item 3328 the following new
item:

“3329. Powers of grand jury; special counsel
and Investigators; limitations on
discharge; signing of certain in-
dictments; charge.”

SEc. 2. Title 18, United States Code, is fur-
ther amended by inserting Immediately fol-
lowing section 3328 a new section as follows:

“§ 3320, Powers of grand jury; special coun=-
sel and investigators; limitations
on . discharge; signing of certain
indictments; charge

“(a) Any grand jury impaneled before a
district court may inquire at the Instance
of the court or an attorney for the Govern-
ment, or at its own Instance, whether a
crime cognizable by the court has been com-
mitted.

“(b) Any grand jury undertaking an in-
quiry upon its own initiative shall be en-
titled to the services of a special counsel and
special investigators, not exceeding in
number, who shall be appointed by the court
before which any such grand jury was im-
paneled with the approval and upon the re-
quest of twelve or more jurors. Any such
speclal counsel shall be entitled to compensa«-
tion at the rate of $ , and any such
special investigators shall be entitled to com-
pensation at the rate of & » per day for
each day engaged in investigating or pre-
senting evidence In connection with such
inquiry. SBuch compensation shall be paid by
the United States marshal on the voucher
of the foreman of the jury out of any funds
available for the payment of fees to grand
and petit jurors.

“(c) Whenever a grand jury shall give
notice to the court that it wishes to under-
take an inquiry, such grand jury shall not
be discharged by the court prior to such time
as the court shall receive motice that such
inquiry has been completed. The notice pro-
vided for in this subsection shall be given
in writing signed by twelve or more members
of the grand jury.
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*“(d) Upon the completion of any inquiry
undertaken by a grand jury upon its own
initiative, the grand jury may prepare one
or more indictments upon the concurrence of
twelve or more jurors and return such in-
dictment or indictments to the judge in open
court. Any such indictment shall be slgned
by the foreman and by the speclal counsel,
if one shall have been appointed pursuant to
subsection (b).

*“(e) The district judge, on empanelment
of a grand jury, shall charge the grand jury
of its rights under this section.”

Mr. FULBRIGHT. Mr. President, I
have today cosponsored S. 2611, a bill to
direct the chief judge of the U.S. District
Court for the District of Columbia to
appoint a special prosecutor. I fully be-
lieve that a special prosecutor is needed
to help restore the confidence of the
American people in the operation of our
system of justice. I do not believe that
the American people will be satisfied
with an investigation carried out by a
department of a President’s own ad-
ministration, no matter how highly re-
garded the officials conducting that in-
vestigation may be. While I fully sup-
port the basic philosophy behind S. 2611
of creating a prosecutor with complete
authority to investigate and, where ap-
propriate, to prosecute all offenses con-
nected with the 1972 Presidential elec-
tion and all offenses alleged to have been
committed by the President, his ap-
pointees, or members of his White House
staff, I believe that my fellow Senators
and I will want to consider any sug-
gestions that could improve this bill. I
shall consider myself free to make such
suggestions as the bill moves through the
legislative process, and I am confident
that such suggestions will be thoroughly
considered by the Senate Judiciary
Committee.

By Mr. STEVENSON:

S. 2612. A bill to amend title 28, United
States Code, to make the United States
liable for damages caused as the result
of ultrahazardous activities in which the
United States is engaged. Referred to
the Committee on the Judiciary.

Mr. STEVENSON. Mr. President, at
present, if a private party engages in an
ultrahazardous activity—which courts
have traditionally defined as an inher-
ently dangerous activity involving a high
risk of harm—and thereby causes dam-
ages, the private party may be held
strictly liable for the damages caused.
But if that same activity is engaged in
by the Federal Government, the Federal
Government may not be held strictly
liable.

This anomaly was put in clearer per-
spective by the 1972 Supreme Court de-
cision in Laird v. Nelms, 406 U.S. 797. In
that case the sonic boom of an Air Force
SR-T71 caused $16,000 in damages to the
private residence of Jim Nelms. Nelms
sued the Government under the Federal
Tort Claims Act. It seems clear that he
could have recovered in almost every
jurisdiction if a private plane flying at
supersonic speeds had caused the dam-
age. The Supreme Court held, however,
that since the Federal Tort Claims Act is
only a partial waiver of immunity, a
claimant must prove that the Govern-
ment acted negligently beyond its dis-
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cretionary function in order to be
awarded relief. In other words, the Court
held that the Federal Government is not
strictly liable for this and presumably
all other ultrahazardous activities un-
der the Federal Tort Claims Act.

Except through private bills enacted
by Congress, an injured party does not
have the right to seek recovery under
existing Federal law.

The Military Claims Act of 1956 af-
fords an administrative remedy, award-
ed at the discretion of the Secretary of
Defense, for damages to property or for
personal injury or death where the loss
was not caused by a negligent or wrong-
ful act of the claimant. But this act does
not provide adequate protection. From
1961 to 1970, over 39,000 sonic boom
claims were filed with the Air Force
seeking over $29,000,000 in damages. Of
the 39,000 claims, only 14,000 were set-
tled for a liftle over $1,000,000. This is
only 2 to 3 percent of the original relief
sought. In addition, claimants under the
Act do not have the right to a judicial
review of the decision, and before 1970,
claims could not exceed $5,000 and had
to be accepted in full satisfaction of
the claim. A 1970 amendment increased
the ceiling to $15,000. It should be noted
that the Military Claims Act has not been
used as a vehicle for claims involving
ultrahazardous activities other than
sonic booms, and Congress has not taken
any other steps to insure a right to relief
from loss of property of personal injury
caused by ultrahazadous activities.

I see no reason why the Federal Gov-
ernment should remain immune while
private persons can be sued for the
identical dangerous conduct. I am there-
fore introducing legislation to eliminate
the inequity of Federal immunity from
liability for such tortious conduct. The
bill amends the Federal Tort Claims Act
to allow for recovery from the Federal
Government of damages caused by ul-
trahazardous activities in which the
Federal Government engages.

Except for sonic booms, which the bill
clearly sets forth as an ultrahazardous
activity, what constitutes an ultra-
hazardous activity would depend on the
laws of the State where the activity
occurred. This is the procedure under the
Tort Claims Act in negligence and other
cases.

I would emphasize that the scope of
the amendment is not limited to sonic
boom cases but covers other types of
ultrahazardous activities as well. I
anticipate that such activities as blast-
ing, storing explosives, nuclear testing,
airplane spraying, test-firing guns, and
testing experimental planes would also
be covered by the bill.

Mr. President, this bill seeks justice.
It is only fair that a person who suffers
damages because of a dangerous activity
engaged in by the Federal Government
should be “made whole.” We have al-
ready recognized this principle in the
Federal Tort Claims Act for other kinds
of tortious activity engaged in by the
Federal Government and its representa-
tives. Surely we can apply this same prin-
ciple of fairmess and equity to ultra-
hazardous activities. I urge the Congress
to act quickly on this legislation.
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I ask unanimous consent that the text
of the bill be printed in the Recorp at
this point.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

8. 2612

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, That (a)
section 1346 (b) of title 28, United States
Code, 1= amended by adding at the end
thereof the following: *“Jurisdiction under
this subsection shall include exclusive juris-
diction of civil actions on claims against
the United States, for money damages, for in-
jury or loss of property, or personal injury or
death caused by the act or omission of any
employee of the Government acting within
the scope of his office or employment and
while engaged in an ultrahazardous activity.
For the purpose of this subsection, the term
‘ultrahazardous activity’' includes, but is not
limited to, fiying an aircraft at a speed in
excess of the speed of sound.

(b) Section 2680(a) of such title 28 is
amended by inserting after “Any claim" the
following: “(other than & claim based upon
the act or omission of a Government em-
ployee committed while engaged in an ultra-
hazardous activity)".

Sec. 2. The amendment made by the first
section of this Act shall not apply to any
claim arising prior to the date of enactment
of this Act.

By Mr. McGOVERN:

S. 2613. A bill to amend section 2 of
the National Housing Act to increase the
maximum principal amount of home im-
provement loans which may be insured
thereunder and to increase the maximum
maturity of such loans. Referred to the
Committee on Banking, Housing and
Urban Affairs.

HIGHER FARM LOAN LIMIT

Mr. McGOVERN. Mr. President, I in-
troduce for appropriate referral an
amendment to the National Housing Act.
The amendment is very simple and in-
expensive, but it will fill a great need
in the farming communities around the
country as well as in South Dakota.

During recent visits to my home State,
I encountered a number of constituents
who feel that the maximum loan amount
provided for financing new construction
of farm buildings is much too low. The
present figure is $5,000. My amendment
would incresase that figure to $10,000 and
extend the maturation period of the loan
by 5 years.

I have discussed this problem with
bankers and builders as well as farm-
ers, and their opinions are unanimous.
They all agree that farm buildings of
whatever nature—whether barns or
sheds or shops or simple storage—sim-
ply cannot be constructed for $5,000 or
less.

Mr. President, we have very few op-
portunities to present relatively simple
changes that will not overburden the
Federal budget and that will make a big
difference to the small family farmer
who is struggling to keep up with the
corporate interests and the move toward
agribusiness. This amendment presents
just such an opportunity and I sincerely
hope that the Senate Banking Commit-
tee will see fit to include it in the final
version of the omnibus housing legisla-
tion they are now considering.
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I ask unanimous consent that the text
of my amendment be printed in the Rec-
orD following my remarks.

There being no objection, the bill was
ordered to be printed in the REcORD, as
follows:

5. 2613

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, That section
2(b) of the National Housing Act Iis
amended—

(1) by striking out “85,000” in clause (1)
and inserting in lieu thereof *$10,000"; and

(2) by striking out all before the proviso in
clause (2) and inserting in lieu thereof
the following: “(2) if such obligation has
a maturity in excess of twelve years and
thirty-two days, except that such maturity
limitation shall not apply if such loan, ad-
vance of credit, or purchase is for the purpose
of financing the construction of a new struc-
ture for use in whole or in part for agricul-
tural purposes”.

By Mr. HUGHES (for Mr. EAGLE-
TON) @

S. 2614. A bill to amend the Economic
Stabilization Act of 1970 to provide for
the application of price controls to cer-
tain export sales. Referred to the Com-
mittee on Banking, Housing and Urban
Affairs.

Mr. HUGHES. Mr. President, on behalf
of the Senator from Missouri (Mr.
EacLETON), I introduce a bill and I ask
unanimous consent that a statement pre-
pared by him in connection with the bill
be printed at this point in the Recorp,
together with the text of the bill itself.

The PRESIDING OFFICER. Without
objection, it is so ordered.

STATEMENT BY SENATOR EAGLETON

Mr. President, I send to the desk a bill to
amend the Economic Stabillzation Act and
ask that it be referred to the appropriate
commlittee. I further request that the text
of the bill be printed in the Record at the
conclusion of my remarks.

The purpose of this amendment is to re-
quire the Cost of Living Council to subject
exports of fertilizer to the same or egquivalent
price controls that apply to domestic sales
of those commodities.

Mr. President, the American farmer today
is confronted with a potentially calamitous
shortage of fertilizer. Unless immediate steps
are taken to deal with the problem, our whole
farm program could be undermined and with
it hopes for lower food costs.

Becretary of Agriculture Earl Butz recently
forecast a shortage of 4 million tons of fer-
tilizer in the next growing year, which trans-
lates into 20 million tons of lost grain pro-
duction. There are many who think that
that is a conservative estimate. The Fer-
tilizer Institute, for example, puts the short-
age at 5 million tons or 25 million tons of
grain.

To get some idea of the impact this could
have on food production and prices in this
country, one should consider that the Rus-
slan grain deal involved only 16 million tons
of grain.

The fertilizer problem stems in the first
instance from restricted plant capacity and
from the shortage of phosphates and of
natural gas which is used In manufacturing
anhydrous ammeonlia. Even so, I belleve we
would have an adequate supply of fertilizer
next year were it not for the impact of
Phase IV price regulations which have stim-
ulated a substantial increase In U.S. exports
of fertilizer, up some 30 per cent in the last
fiscal year.

Under the Cost of Living Council program,
most domestic sales of fertilizer are subject
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to strict price controls. Foreign buyers, how-
ever, are free to bid whatever they want.
Given the enormous world demand for this
basic commodity and given the abundance of
devalued American dollars avallable overseas,
it is not surprising that forelgn buyers are
scrambling to get what they can of our do-
mestic production, even while some of these
same countries—Korea, Talwan and the Phil-
ippines—have placed embargos on their own
exports.

The price being bid today by foreign buyers
of U.S. fertilizer is, on average, about 30 per
cent above the controlled domestic price and,
in specific cases, 756 per cent or higher. For
example, ammonia in September was selling
at $40 a ton here at home, but attracting
bids of 870 a ton when sold abroad. Urea was
going for 67 a ton in the U.S. but $110 to
foreign buyers.

No one can fault U.S. producers—who in-
cidentally turn out about 25 per cent of the
world's supply of fertillzer—f{rom ylelding to
this price differential despite their prefer-
ence to supply American farmers first. Even
without foreign competition, I believe the
present price ceillng is tco low to assure
these companies a fair return on their in-
vestments let alone to provide incentive for
expanding production. So, in connection with
the proposal I am making today, I would
strongly support an upward adjustment of
the celling price.

However, I would not favor complete de-
regulation of fertilizer prices at this time,
as some have proposed. I am very much con-
cerned that this would lead to unconscion-
able price Increases and windfall profits.
Even then it might not accomplish the pur-
pose since forelgn buyers would still enjoy
the advantage of bidding with devalued
American dollars.

It might be another matter if deregulation
would stimulate additional production—the
normal consequence of increased prices. In
the case of fertilizer, however, production is
sharply limited by plant capacity (already
fully utilized) and the scarcity of raw ma-
terials, especlally natural gas and phos-
phates. No matter what is done it will be
several years before any substantial new sup-
plies will come on line. Before that hap-
pened, unlimited world demand would drive
the price out of reach of many farmers.

Bo long as the ceiling price is set at a level
that allows recovery of cost and a decent re-
turn to the producers I think we will have
a long range expansion of our fertilizer pro-
duction while keeping price within reason-
able bounds.

The bill T am offering would not create
any obstacle for foreign buyers that was not
there before the Imposition of Phase IV price
controls. It seeks merely to equalize the com-
petition between our own farmers and those
abroad and to correct the decisive advantage
given foreign buyers by the Phase IV pro-
gram. Under this program, I anticipate that
overseas purchases would return to histori-
cal patterns, with the foreign buyer actually
benefiting since the price he would pay
would presumably be below the level which
unlimited competition would produce.

Mr. President, it makes no sense for this
country to follow policles which encourage
the export of a commodity as basic to our
food production as fertilizer. It is urgent
that we correct this situation and I urge
prompt action on my bill.

8. 2614

Be it enacted by the Senate and House
of Representatives of the United States of
America in Congress assembled, That section
203 of the Economic Stabilization Act of 1970
is amended by adding at the end thereof the
following:

*(k) (1) Except as provided In paragraph
(2), any order or regulation which is issued
under the authority conferred by this section,
and which stabilizes the price of fertilizer
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shall apply to export sales of fertilizer, ex-
cept that in applying any price ceiling to the
price of any fertilizer export, there shall be
excluded the additional cost of transporta-
tion and handling caused by the fact that the
fertilizer is being exported.

“(2) The President or his delegate may
exempt from the provisions of paragraph (1)
any export sale which is determined to be
necessary to meet fertilizer needs of the
United States.”

By Mr. HARTKE:

8. 2615. A bill to establish an Office of
Counsel General in the legislative branch
of Government, and for other purposes.
Referred to the Committee on Rules and
Administration.

A LEGAL COUNSEL FOR THE CONGRESS OF THE
TUNITED STATES

Mr, HARTEKE, Mr. President, today I
introduce a bill to establish a legal coun-
sel for Congress to assist the legislative
branch in the performance of its duties.

I first introduced a bill to establish a
legal counsel in the Congress in 1967, as
S. 1384, The bill that I introduce today
was introduced in the 93d Congress on
September 10, as an amendment to S.
1541, and is now being considered by the
Committee on Government Operations.

The Founding Fathers of our Nation
provided that the powers of the U.S.
Government be distributed among the
legislative, executive, and judicial
branches. By this separation of powers
and a number of checks and balances,
the writers of the Constitution hoped to
avoid excessive concentration of power
which would lead to abuse. This system
has stood the test of time because it
has allowed for flexibility and change in
a world in which enormous changes have
taken place. To meet the changes, major
shifts of power from the States to the
Federal Government and from the legis-
lative branch to the executive branch
have taken place. These shifts in power
have to some extent been necessary to
cope with the problems of our age. The
courts have kept in step with the times
by challenging the encroachment of the
Federal Government upon the rights and
liberties of citizens. The executive has
grown to meet the demands of a modern
society. However, the legislative branch
has not kept in step with these devel-
opments and has not acted to preserve its
domain in a changing world. Conse-
quently the doctrine of separation of
powers and the doctrine of checks and
balances are threatened by the fact that
the legislative branch has not developed
the means of dealing with the vast
amount of power in the executive bu-
reaucracy.

As the volume of business, size, and
number of agencies and departments in
the executive branch has proliferated,
Congress has been forced to allow the
executive branch to develop its own
rules, regulations, and procedures, while
at the same time relying more and more
upon the executive branch to supply it
with the information needed to legislate
on complex subjects. As the size of this
executive leviathan has grown to power-
ful proportions, Congress has done little
to see that it remains responsive to con-
gressional oversight and thus to the peo-
ple. Today the legislative powers of Con-
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gress are in fact threatened by the vast-
ness of the executive complex.

There is an increasing need for Con-
gress to expand its watchfulness not in
order to interfere with the proper func-
tioning of the executive branch, but to
insure its proper functioning by timely
action to prevent abdication of its
powers and abuse of powers delegated to
the executive agencies. When Congress
has been specific in its delegations of
power, the agencies concerned have
tended to be more able to apply them-
selves to the tasks at hand, By the same
token, agency performance should be
improved if Congress has a means to in-
dicate when the departments and agen-
cies have lost sight of the direction Con-
gress has set forth.

The conflicts between the interests of
Congress and those of the executive
branch have increased with the prolif-
eration of departments and agencies
designed to serve special constituencies.
These constituencies represent separate
interests, which makes it increasingly
necessary for Congress to have someone
who can speak not for the constituencies
which become involved in the daily ad-
ministering of legislation, but for the
Congress and the people who sought the
legislation in the first place. Congress
has always depended upon the courts
and litigation to control the executive
branch, and upon the Justice Depart-
ment, which is simply another arm of
the executive, to represent the view of
Congress before the courts. However, in
view of the vast changes which have
taken place in recent years, the time has
now come to equip Congress with the
tools needed to challenge the growing
supremacy of the executive in this area.

There have been cases in which there
has been a sufficient conflict of interest
between Congress and the Executive, or
sufficient special interest by Congress, to
make it desirable for special counsel for
the Congress to be appointed to appear
before the courts as amicus curiae. It is
the duty of Congress to enact legislation,
and there is certainly enough work in
this area to keep it busy, but Congress
needs assistance in seeing that the legis-
lation once passed actually becomes the
law and remains the law. This is not to
suggest that the enforcement of laws or
the interpretation of laws is the proper
domain of Congress, nor that the courts
have an obligation to read statutes the
way Congress reads a statute. Indeed,
Congress does not always have one clear
intention, nor has ifs intention always
been expressed clearly in the law it
enacts. However, in an age where execu-
tive powers have become so extensive,
the courts should be eager to seek the
viewpoint of Congress on its laws in or-
der to offset the growing power of the
Executive, and it should be the practice
for Congress to present its view before
the courts if it so chooses.

At present the Justice Department
represents the “United States” in court
proceedings, and this is as it should be.
However, the courts, like the framers of
the Constitution, have always been con-
cerned about the absolute power of the
man who not only enforces the law but
can also make the law he will enforce.
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Thus, since the Justice Department act-
ing as a party to a case often presents
the view of the executive branch that
has made the regulations involved in the
outcome of the case, it would seem to be
only appropriate for the courts to con-
sult Congress which made the law as to
whether those regulations were an ap-
propriate exercise of its delegation of
authority. A counsel for the Congress
would not be in the business of enforc-
ing the law, but rather he would provide
an authoritative interpretation of the
laws on behalf of the institution of Con-
gress rather than for the courts to rely
solely upon the Justice Department or
another party to the case. The court in
the final analysis is to make the decision
in the case as to which view of the law
will be held valid, but it will be after
listening to arguments, not only by the
mcuﬁve branch, but by the Congress as
Thus, in some cases, a remedy to abuse
of executive powers may be found by the
presentation of congressional intent to
the Court. However, there often is no
real remedy to be obtained from a court.
In these cases which involve resolutions
on foreign affairs or cases which are still
at an earlier stage of executive rulemak-
ing, if Members and committees of Con-
gress could obtain the legal opinion of
its counsel upon matters in dispute, some
restraining influence might be exerted
upon the executive branch.

To summarize, Congress needs a voice
after legislation has been passed. This
voice is that of a lawyer who will go be-
fore the courts and represent the Con-
gress just as a private lawyer does, but
he will not, except in exceptional cases
such as contempt of Congress, actually
intervene or initiate a case. Like a pri-
vate lawyer, he will have functions as
an adviser to Congress and in the presen-
tation of legal opinion to committees or
Members of Congress he will indicate
whether the laws which Congress has
adopted are being respected by the ex-
ecutive branch of the Government. I am
today introducing legislation to estab-
lish a legal counsel for Congress.

The counsel of Congress should be the
finest legal counsel Congress can obtain.
Although this proposal limits his term
of office to 4 years, it is probable that he
would remain in office even as the com-
position of Congress changes. That is
not only because his appointment is to
be made without regard to political affili-
ation, but also because Congress would
hesitate to remove a man who conscien-
tiously attempted to ascertain the mean-
ing of legislation and represent the inter-
est of Congress as an institution. Con-
gress would hesitate to politically devalue
an office which would be so valuable to it.
It is not, however, inconceivable that
Congress may decide that its counsel has
failed to maintain those high standards
for which it hopes. In such cases, it
would be in congressional interest to
name a new man. Thus, the power of the
congressional counsel would be directly
proportional to his loyalty to ascertain-
ing as accurately as possible the meaning
and intent of legislation.

There are certain built-in checks on

the Counsel General. First, he must have
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the authority of either the House or Sen-
ate Judiciary Committee to enter a court
as an amicus. Second, his position as
an amicus is limited to presenting the
viewpoint of Congress on the constitu-
tionality of its laws and to representing
Congress in assisting the courts to as-
certain the meaning of its legislation. To
the extent that his views on the mean-
ing of legislation are solidly based, he
will become respected by the courts. How-
ever, to the extent that he would come
under control of some political faction,
he would tend to be disregarded by the
courts.

There will be a great deal of restraint
acting on any man who dares to present
the legislative intent of Congress and act
as the lawyer representing Congress. Like
a private lawyer he must represent his
own client, and also be persuasive to the
court. It is indeed the quality of the
counsel which would determine his suc-
cess. Furthermore, there is essentially
nothing new in his function since the
Congress already has someone interpret-
ing its intent in the form of the Attor-
ney General. However, no matter how
fine a lawyer he may be, the Attorney
General is still a part of the executive
branch which the Congress is seeking to
control and cannot escape representing
the interests of the executive branch. In
an age where the volume of business has
become so great that Congress cannot
maintain a watchful eye over all the
executive agencies, the idea that the At-
torney General can present the view of
congressional intent is in effect to allow
the administrative agencies of the Gov-
ernment to have more and more opportu-
nity to promulgate law at variance with
the will of Congress. Much of the his-
tory of administrative law centers around
the question of the delegation of author-
ity of a growing and complex society.
This delegation of authority has often
been necessary. However, the courts in
their development of administrative law
have laid down limitations on the powers
of the legislative agencies to make their
own law. The delegation doctrine may at
times seem rather broad, but the idea re-
mains that Congress must not abdicate
its powers wholesale to the executive
branch. The Congressional Counsel Gen-
eral might be considered as an additional
check against the executive power in
support of that doetrine.

The precedent for such an officer in the
legislative branch comes in part from the
existence of the General Accounting Of-
fice which functions as an agency of Con-
gress. The General Accounting Office
under the Comptroller General makes
independent examinations of the way
that government agencies fulfill their
financial responsibilities. The Comptrol-
ler General has access, with limited ex-
ceptions, to the papers of all depart-
ments. He also determines accounting
procedures, settles accounts for disburs-
ing and collecting officers, and renders
decisions on the legality of expenditures
of public funds. In many respects the
Congressional Counsel General would be
far more limited than the Comptroller
General in that he will have no access to
papers nor will he have any decision-
making powers affecting the other
branches of the government.




35088

THE FUNCTIONS OF THE CONGRESSIONAL
COUNSEL GENERAL

The counsel for Congress under my bill
will perform functions at several stages
of the legal process subject to “such rules
as the Committees on the Judiciary of
the Senate and House of Representatives
may prescribe jointly from time to time.”

First of all, the Congressional Counsel
General would “perform such duties with
respect to legislative review of executive
actions as shall be prescribed by such
rules.” Congress often fails to take into
account all the factors which later arise
in the administration of legislation. In
order to encourage the administrative
agencies and departments to respect con-
gressional legislation, Congress must do
a far better job of legislative oversight.
Thus, the counsel of Congress could as-
sist Congress in the initiation of new
and corrective legislation. By reviewing
the actions of courts and administrative
agencies, he will uncover areas of policy
where there is no existing legislation,
where the existing legislation is unclear,
or where legislation is in effect being
made by the Executive. Each year, the
counsel could present to Congress an
agenda of law revisions with recommen-
dations and alternatives to be considered.
This would greatly help Congress per-
form its oversight and legislative review
function. Emphasis upon this particular
role of the Counsel General may very
well reduce the role he will have to play
in subsequent court proceedings.

Second, the counsel of Congress would
“render to committees and Members of
Congress advice with respect to the pur-
pose and effect of provisions contained
in acts of the Congress or to be inserted
in proposed legislative measures.” Thus;
the counsel would provide upon request
confidential advisories on the effects and
constitutionality of proposed legislation
during the legislative process so that leg-
islation will have more likelihood of hav-
ing effect and being enforced.

Third, the counsel of Congress would
“render to commitiees, Members, and
disbursing officers of the Congress, and
to the Comptroller General, legal opin-
ions upon questions arising under the
Constitution and laws of the United
States.”” The Congressional Counsel
General, through the rendering of legal
opinions upon the laws of Congress to
committees of Congress, will provide a
way for Members and committees of
Congress to present an authoritative
viewpoint to executive departments and
agencies upon the validity, but not the
merit, of regulations such as the new
antidumping regulations or various in-
come tax regulations. In this capacity
the counsel will speak authoritatively in
the sense of being the counsel represent-
ing Congress. However, he will have no
dictatorial powers in as much as any de-
partment or agency will still be able to
promulgate any rules it wishes and then
test their validity in court.

In this capacity the counsel of Con-
gress could maintain, with the coordi-
nation of the respective committees of
Congress, the history, purpose, and in-
tent of legislation so that after enact-
ment of legislation there will be a com-
plete and authoritative legislative his-
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tory. This legislative history would be-
come part of the material to be sent to
the President with a bill and entered into
the Federal Register or a similar publica-
tion. This will not only enable the execu-
tive to perform ifs function better but
also assist future counsels of Congress in
performing their functions of rendering
legal opinions and representing Congress
before the courts on the meaning of its
laws. It should be noted that the pro-
posal does not seek to integrate the legal
staffis of the committees or legislative
counsel, This is deliberate in order to
maintain the pluralism of views within
the Congress which the present system
provides.

Fourth, the counsel would “appear as
amicus curiae, upon the request, or with
the approval, of the Committee on the
Judiciary of the Senate or House of Rep-
resentatives, in any action pending in
any court of the United States in which
there is placed in issue the constitutional
validity or interpretation of any act of
the Congress, or the validity of any of-
ficial proceeding of or actions taken by
elther House of Congress or by any com-
mittee, Member, officer, office, or agency
of the Congress.” The courts will still
have the right to determine who may
appear as amicus curiae, but this section
will make it possible for the courts to ac-
cept the Congressional Counsel General
in the capacity of lawyer for Congress.

Fifth, the counsel would “represent,
upon the request, or with the approval
of the Committee on the Judiciary of
the Senate or House of Representatives,
either House of Congress or any commit-
tee, Member, officer, office, or agency of
the Congress in any legal action pending
in any court of the United States to
which such House committee, Member,
office, or agency is a party and in which
there is placed in issue the validity of
any official proceeding of or action taken
by such House, committee, officer, office,
or agency.” The Congressional Counsel
General would be authorized to replace
the Attorney General in this capacity.
The reason for this stems from the
peculiar interest of Congress in these
cases, and the right of Congress to prose-
cute its own contempt cases. Although
this authority has been in the past dele-
gated to the Justice Department, the
existence of a full-time congressional
counsel would only make it appropriate
that he be responsible for a case within
the traditional powers of Congress.

The purpose of these provisions is to
restore the authority of Congress to make
valid law. Individual Congressman or
committees could follow the course of a
bill after its enactment, but Congress al-
ready has its hands full with current
legislation. Furthermore, no one Con-
gressman can speak with much authority,
nor can a committee coordinate these
efforts without a large staff working in
this area exclusively. On the other hand
it has been suggested that the Justice
Department could be made into an in-
dependent agency, but the question would
then arise as to how to control it and
make it responsible to the people. The
Congressional Counsel General would be
tied directly to the legislative branch.

In summary, the proposal to create a
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Congressional Counsel General is per-
haps a novel one, but one which is neces-
sitated by the growth of administrative
bureaucracy. It is a means to assist Con-
gress internally by assisting it in per-
forming its oversight function, by review
of executive and judicial acts as well as
by assisting in improving its legislation.
It is also a means to assist Congress ex-
ternally by keeping the administrative
departments and agencies responsive to
Congress from which their authority is
derived. In both his internal and ex-
ternal functions the Congressional Coun-
sel General will assist in making Con-
gress a more effective branch of our
Government and thus strengthen the
principle of separation of powers.

Mr. President, I ask unanimous con-
sent that the text of my bill be printed
in the Recorp at this point.

There being no objection, the bill was
ordered to be printed in the Recorp, as
follows:

B. 2615

Be il enacied by the Senate and House of
Representatives of the United States of
America in Congress assembled,

DECLARATION OF FURPOSE

SecrioNn 1. That the Congress finds and
declares that there is a need for a profes-
sional legal counsel to the Congress learned
in the law, the Constitution and the legis-
lative process; that the Congress is a coequal
branch of the United States Government
with specific powers under Article I of the
United States Constitution; that the en-
actment of laws necessitates the continual
review of such laws under the United States
Constitution; that representation of the
Congress in the co-equal Judiclary branch
in all matters of law and fact 1s now a func-
tion of the co-equal branch, the Executive;
that to ensure the continued equality of
the three branches of government under the
United States Constitution and to advise
Members of the constitutionality of pro-
posed legislation, it is hereby declared to be
the intent of Congress to establish within
the legislative branch an Office of the Coun-
selor General which will carry out the pur-
poses herein setforth.

ESTABLISHMENT

SEec. 2. (a) There is established in the leg-
islative branch of the Government the Office
of Counsel General (hereinafter referred to
as the “Office”);

(b) There shall be in the Office a Counsel
General (hereinafter referred to as the
“Counsel”) and a Deputy Counsel General
(hereinafter referred to as the “Deputy Coun-
sel”), each of whom shall be appointed by
the President pro tempore of the Senate and
the Speaker of the House of Representatives
and confirmed by a majority vote of each
House;

(c) The Counsel and Deputy Counsel shall
be chosen without regard to political affilia-
tion and solely on the basis of fitness to per-
form the dutles of the Office;

(d) The Office shall be under the control
and supervision of the Counsel, and shall
have a seal adopted by him. The Deputy
Counsel shall perform such dutles as may be
assigned to him by the Counsel, not incon-
sistent with this Act, and during the absence
or incapacity of the Counsel, or during a

vacancy in that office, shall act as the Coun-
sel;

(e) The annual compensation of the Coun-
sel shall be the same as Members of Con-
gress. The annual compensation of the Dep-
uty Counsel shall be at the rate provided for
level IV of the executive schedule in Title
b of the United States Code.

() No person may serve as Counsel or
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Deputy Counselor while a candidate for or
holder of any elected office, whether local,
State or Federal, or while engaged in any
other business, vocation, or employment;

(g) The terms of office of the Counsel and
the Deputy Counsel first appointed shall ex-
pire on January 81, 1977. The terms of office
of Counsels and Deputy Counsels subse-
quently appointed shall expire on January
31 every four years thereafter. Except in the
case of his removal under the provision of
subsection (h), a Counselor or Deputy Coun=-
sel may serve until his successor is ap-
pointed.

(h) The Counsel or Deputy Counsel may
be removed at any time by a joint resolution
of the Senate and House of Representatives,
when, in the judgment of the Congress, either
has become permanently incapacitated, or
has been gullty of any felony, misconduct, or
any other conduct involving moral turpi-
tude.

DUTIES OF THE COUNSEL GENERAL

Sec. 3. (a) It shall be the duty of the Coun=-
sel General, under such rules as the Com-
mittees on the Judiclary of the Senate and
the House of Representatives may jolntly
prescribe from time to time, to:

(1) Render to committees, Members, and
disbursing officers of the Congress, the Comp-
troller General and other officers exclusively
within the legislative branch, legal opinions
upon questions arising under the Constitu-
tion and laws of the United States;

(2) Render to committees and Members
advice with respect to the purpose and effect
of provisions contalned in Acts of the Con-
gress, or to be inserted in proposed legisla-
tive measures;

(3) Perform such duties with respect to
legislative review of executive actions as shall
be prescribed by such rules;

(4) Appear as amicus curiae, upon the re-
quest, or with the approval, of the Committee
on the Judiclary of the Senate or the House
of Representatives, in any action pending in
any court of the United States in which
there is placed in issue the constitutional
validity or interpretation of any Act of the
Congress, or the validity of any official pro-
ceeding of or action taken by elther House
of Congress or by any committee, Member,
officer, office, or agency of the Congress; and

(6) Represent, upon the request, or with
the approval of the Committee on the Judici-
ary of the Senate or the House of Represent-
atives, either House of Congress or any com-
mittee, Member, officer, office, or agency of
the Congress in any legal action pending in
any court of the United States to which such
House committee, Member, officer, office, or
agency is a party and in which there is placed
in issue the validity of any official proceed-
ing of or action taken by such House, com-
mittee, Member, officer, office, or agency.

(b) Upon receipt of written notice from
the Counsel to the effect that he has under-
taken pursuant to subsection (a)(5) of this
section to perform any such specified repre-
sentational service with respect to any des-
ignated action or proceeding pending or to be
instituted in a court of the United States,
the Attorney General shall be relleved of re-
sponsibility and shall have no authority to
perform such service in such action or pro-
ceeding except at the.request or with the
approval of the Counsel General.

(c) The Counsel shall seek the assistance
and cooperation of a Member, committee,
officer, office, or agency in all proceedings un-
der this Act when such Member, committee,
officer, office, or agency is a party to an actlon
or has a present or future interest In the
action.

ADMINISTRATIVE PROVISIONS

Bec. 4. (a) In order to carry out the provi-
slons of this Act, the Counsel is authorized
to—

(1) appoint and fix the compensation of
such Assistant Counsels General, clerks, and
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other personnel as may be necessary to carry
on the work of the Office, Assistant Counsels
General shall be appointed without refer-
ence to political affiliations and solely on the
basis of fitness to perform the dutles of the
office;

(2) to make, promulgate, issue, rescind,
and amend such rules and regulations as
may be necessary to carry out the dutles of
the Office under this Act;

(3) delegate authority for the performance
of any such duty to any officer or employee
of such Office;

(4) obtain the services of experts and con-
sultants in accordance with the provisions of
section 8109 of title 5, United States Code;

(6) use the United States mails in the
same manner and upon the same conditions
as other departments and agencles of the
United States.

AUTHORIZATION OF APFROPRIATIONS

Sec. 205. There are hereby authorized to
be appropriated to the Office of the Counsel
General such sums as may be required for
the performance of the dutles of the Counsel
General under this Act. Amounts so appro-
priated shall be disbursed by the Secretary
of the SBenate on vouchers approved by the
Counsel General.

ADDITIONAL COSPONSORS OF
BILLS AND JOINT RESOLUTIONS

5. 84T

At the request of Mr. RoserT C. BYRD
(for Mr. NeLson), the Senator from New
Hampshire (Mr. McInTyRe) was added
as a cosponsor of S. 847, the School Bus
Safety Act.

B. 1769

At the request of Mr. RoserT C. BYRD
(for Mr. MagnusoN) the Senator from
Washington (Mr. Jackson) and the
Senator from Massachusetts (Mr, KN~
NEDY) were added as cosponsors of S.
1769, a bill to establish a U.S. Fire Ad-
ministration and a National Fire Acad-
emy in the Department of Housing and
Urban Development, to assist State and
local governments in reducing the inci-
dence of death, personal injury, and
property damage from fire, to increase
the effectiveness and coordination of fire
prevention and control agencies at all
levels of government, and for other pur-
poses.

8. 2422

At the request of Mr. MaTHias, the
Senator from West Virginia (Mr. Ran-
poLPH) was added as a cosponsor of S.
2422, a bill to establish a National Cen-
ter for the Prevention and Control of
Rape and provide financial assistance for
a research and demonstration program
into the causes, consequences, preven-
tion, treatment, and control of rape.

B. 2802

At the request of Mr. Stevenson, the
Senator from Illinois (Mr. PErcy) was
added as a cosponsor of S. 2602, a bill
to provide that daylight saving time be
observed on a year-round basis.

ADDITIONAL COSPONSORS OF
A RESOLUTION
SENATE JOINT RESOLUTION 165
At the request of Mr. DomeNIcI, the
Senator from Oklahoma (Mr. BARTLETT),
the Senator from Utah (Mr. BENNETT),
the Senator from Tennessee (Mr.
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Brock), the Senator from New Jersey
(Mr. Casg), the Senator from Texas (Mr.
Tower), the Senator from Kansas (Mr.
DorE), and the Senator from West Vir-
ginia (Mr. RanpoLPH) were added as co-
sponsors of Senate Joint Resolution 165,
the Vocation Education and Vocation
Industrial Clubs of America Week.

PUBLIC WORKS AUTHORIZATION
ACT OF 1973—AMENDMENT
AMENDMENT NO. 635

(Ordered to be printed and referred to
the Committee on Public Works.)
Mr. STEVENSON submitted an

amendment intended to be proposed by
him to the bill (H.R. 10203) authorizing
the construction, repair, and preserva-
tion of certain public works on rivers and
harbors for navigation, flood control,
and for other purposes.

SOCIAL SECURITY AMENDMENTS OF
1973—AMENDMENT

AMENDMENT NO. 636

(Ordered to be printed and referred to
the Committee on Finance.)

Mr, HARTEKE, Mr. President, I am in-
troducing today an amendment to H.R.
3153, to liberalize the provisions of the
Federal disability insurance law for
blind persons,

On five separate occasions, the pro-
posal has been approved by the Senate
during the past dozen years. As an indi-
cation of the support which this disabil-
ity for the blind bill has received in this
Chamber, no less than 61 of my col-
leagues joined me in sponsoring the pro-
posal as a bill this year.

My amendment would make it possible
for a blind person who has worked for a
year and g half in social security-covered
work to qualify and draw disability bene-
fits payments so long as he remains blind
and regardless of his earnings. The pres-
ent law requires that a blind person
have worked in covered employment in
20 of the last 40 quarters. That eligibility
requirement fails to take into account
the fact that a blind person finds it diffi-
cult to secure work of any kind, however
employable he may be on the basis of
talents and training.

My amendment gives legal recognition
to another hard fact confronting the
blind—they must always function with-
out sight in a society structured for sight,
and they must work in an economy or-
ganized by sighted people for sighted
people. As a result, the blind person will
need varying degrees of sight to assist
him no matter what he does or how able
he may be, and the only sure way to get
this help is to hire it. The blind person
must thus have disability insurance pay-
ments to serve as a continuing source of
funds to hire sighted assistance.

It is my hope, Mr. President, that this
93d Congress will be known as the most
important of all Congresses for blind
Americans. It can achieve that distine-
tion if we enact the disability insurance
for the blind amendment which I intro-
duce today so that, at long last, blind
people can be liberated, and elevated to
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a more equal relationship with their
sighted fellows.

Mr. President, I ask unanimous con-
sent that the text of my amendment be
printed in the Recorp at this point.

There being no objection, the amend-
ment was ordered to be printed in the
REcorp, as follows:

AmENDMENT No. 636

At the end of the bill, insert the fol-
lowing:

Szcig 6. (a) Section 214 (a) of the Social
Security Act is amended by adding “or
after the semicolon at the end of paragraph
(3), and by inserting after paragraph (38)
the following new paragraph:

“(4) in the case of an individual who has
dled and who was entitled to a benefit
under section 223 for the month before the
month in which he dled, 6 gquarters of
coverage;"’.

(b) %ﬁactton 216(b) (1) of such Act s
amended by striking out “shall be the quot-
fent” and inserting in lleu thereof “shall
(except as provided in paragraph (5)) be
the quotient".

(c¢) Section 216(b) of such Act is further
amended by adding at the end thereof the
following new paragraph:

*“(5) In the case of an individual who is
blind (within the meaning of ‘blindness’ as
defined in section 216(1) (1)), such individ-
ual's average monthly wage shall be the
quotient obtained by dividing (A) the total
of his wages pald in, and self-employment
income credited to, all of the calendar quar-
ters which are quarters of coverage (as de-
fined in section 213) and which fall within
the period after 1950 and prior to the year
specified in clause (1) or clause (ii) of para-
graph (2) (C), by (B) the number of months
in such quarters; except that any such in-
dividual who is fully insured (without re-
gard to section 214(a)(4)) shall have his
average monthly wage computed under this
subsection without regard to this paragraph
if such computation results in a larger pri-
mary insurance amount.”

(d) Section 216(1)(3) of such Act is
amended to read as follows:

“(8) The requirements referred to In
clauses (1) and (il) of paragraph (2)(C) are
satisfled by an individual with respect to any
quarter only if—

“(A) he would have been a fully insured
individual (as defined in section 214) had
he attained age 62 and filed application for
benefits under section 202(a) on the first day
of such quarter, and (i) he had not less than
20 quarters of coverage during the 40-guarter
period which ends with such guarter, or (ii)
if such guarter ends before he attalns (or
would attain) age 31, not less than one-half
(and not less than 6) of the guarters during
the period ending with such quarter and
beginning after he attained the age of 21
were quarters of coverage, or (if the number
of quarters in such period is less than 12)
not less than 6 of the guarters in the 12-
guarter period ending with such quarter were
quarters of coverage; or

“(B) he is blind (within the meaning of

‘blindness’ as defined in paragraph (1) of
this subsection) and has not less than 6
quarters of coverage in the period which ends
with such quarter,
For purposes of clauses (i) and (ii) of sub-
paragraph (A) of this paragraph, when the
number of gquarters in any period is an odd
number, such number shall be reduced by
one, and a quarter shall not be counted as
part of any period if any part of such quar-
ter was included in a prior period of dis-
ability unless such quarter was a quarter of
coverage."

(e) The first sentence of section 222(b) (1)
of such Act is amended by inserting “(other
than such an individual whose disablility is
blindness as defined in section 216(1) (1))”
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after “an individual entitled to disability
insurance benefits'.

(f) Sectlon 223(a)(l) of such Act is
emended—

(1) by striking out the comma at the end
of subparagraph (B) and inserting in lieu
thereof “or is blind (within the meaning of
‘blindness’ as defined in section 216(1) (1)),

(2) by striking out “the month in which he
attains age 65" and inserting in lleu there-
of “in the case of any individual other than
an individual whose disability is blindness
(as defined in section 216(1) (1) ), the month
in which he attains age 65", and

(3) by striking out the second sentence.

(g) Bection 223(c)(1) of such Act is
amended to read as follows:

“(1) An individual shall be insured for
disabllity insurance benefits in any month
ir—

“{A) he would have been a fully insured
individual (as defined in section 214) had
he attained age 62 and flled application for
benefits under section 202(a) on the first
day of such month, and (1) he had not less
than 20 quarters of coverage during the 40-
quarter period which ends with the quarter
in which such month occurred, or (ii) if
such month ends before the quarter in
which he attains (or would attain) age 31,
not less than one-half (and not less than
6) of the quarters during the period ending
with the quarter in which such month oc-
curred and beginning after he attained the
age of 21 were quarters of coverage, or (if the
number of quarters In such period is less
than 12) not less than 6 of the quarters in
the 12-quarter period ending with such quar-
ter were quarters of coverage, or

“(B) he is blind (within the meaning of
‘blindness’ as defined In section 216(1) (1))
and has not less than 6 quarters of coverage
in the period which ends with the quarter in
which such month occurs. For purposes of
clauses (1) and (ii) of subparagraph (A) of
this paragraph, when the number of quarters
in any pericd is an odd number, such num-
ber shall be reduced by one, and a quarter
shall not be counted as part of any perlod if
any part of such quarter was included in a
period of disability unless such quarter was
a quarter of coverage.”

(h) Section 223(d) (1) (B) of such Act 1is
amended to read as follows:

“(B) blindness (as defined in section 216
(1)())."

(1) The second sentence of section 223(d)
(4) of such Act is amended by inserting
“(other than an individual whose disability
is blindness, as defined in section 216(1) (1) )"
immediately after “individual”.

8kec. 7. In the case of an Insured individual
who is under a disability as defined in sec-
tion 223(d)(1)(B) of the Social Becurity
Act, who 1s entitled to monthly Ingurance
benefits under section 202(a) or 223 of such
Act for a month after the month in which
this Act is enacted, and who applies for a
recomputation of his disability insurance
benefit or for a disability insurance benefit
(if he is entitled under such section 202(a))
in or after the month this Act is enacted,
the Secretary shall, notwithstanding the
provisions of section 215(f) (1) of such Aect,
make a recomputation of such benefit if such
recomputation results in a higher primary
insurance amount.

Sec. 8. The amendments made by sec-
tions 6 and 7 shall apply only with respect
to monthly benefits under title II of the
Bocial Security Act for and after the second
month following the month in which this
Act is enacted.

ADDITIONAL COSPONSORS OF
AMENDMENTS
AMENDMENT NO. 585
At the request of Mr. TuNNEY, the Sen-
ator from New Jersey (Mr. CASE) was
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added as a cosponsor of amendment
No. 565, intended to be proposed to the
bill (S. 1724) to amend title 28, United
States Code, to provide more effectively
for bilingual proceedings in certain dis-
trict courts of the United States, and for
other purposes.
AMENDMENT NO. 575

At the request of Mr. RoserT C. BYRD
(for Mr. MonTOoYa), the Senator from
New Mexico (Mr. DoMeENICI) was added
as a cosponsor of amendment No. 575, in-
tended to be proposed to the bill (S, 1029)
to provide, in cooperation with the States,
benefits to individuals who are tfotally
disabled due to employment-related res-
piratory diseases and to the surviving
dependents of individuals whose death
was due to such disease or who were
totally disabled by such disease at the
time of their deaths.

NOTICE OF HEARINGS ON PRO-
POS].ED HELLS CANYON LEGISLA-
TIO:

Mr. JACKSON. Mr. President, it was
recently announced that hearings on pro-
posed Hells Canyon legislation would be
conducted at LaGrande, Oreg., on De-
cember 3, by the Senate Subcommittee
on Parks and Recreation. This date has
subsequently been changed to December
6. Hearings on this proposed legislation
will also be held at Lewiston, Idaho, on
December 14 and 15.

NOTICE CONCERNING NOMINA-
TIONS BEFORE THE COMMITTEE
ON THE JUDICIARY

Mr. ROBERT C. BYRD. Mr. Presi-
dent, the following nominations have
been referred to and are now pending
before the Committee on the Judiciary:

John H. deWinter, of Maine, to be
U.S. marshal for the district of Maine
for the term of 4 years, reappointment.

Henry A. Schwarz, of Illinois, to be
U.S. attorney for the eastern district
of Tllinois for the term of 4 years, reap-
pointment.

John J. Twomey, Jr., of Illinois, to be
U.S. marshal for the northern district
of Illinois for the term of 4 years, vice
John C. Meiszner.

On behalf of the Committee on the
Judiciary, notice is hereby given to all
persons interested in these nominations
to file with the committee, in writing,
on or before Friday, November 2, 1973,
any representations or objections they
may wish to present concerning the
above nominations, with a further state-
ment whether it is their intention to
appear at any hearing which may be
scheduled.

INFORMATION HEARINGS ON RE-
PORT OF NATIONAL COMMISSION
ON MATERIALS POLICY

Mr. METCALF. Mr. President, I wish
to remind all interested Senators and the
public that the Subcommittee on Min-
erals, Materials, and Fuels of the Com-
mittee on Interior and Insular Affairs is
holding information hearings on the re-
port of the National Commission on
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Materials Policy on October 30 and 31
and November 1. ~

The Commission’s report contains
many important recommendations about
the need to strike a balance between
production of goods and protection of
the environment. The subcommittee
will hear from a number of witnesses
from Federal agencies and industry and
from individual experts. We have asked
them to discuss the need for legislation
or administrative action by Federal
agencies.

These hearings mark the beginning of
a continuing study by the subcommittee
of national materials policy.

The hearings will begin at 10 am.
in room 3100, Dirksen Senate Office
Building.

ADDITIONAL STATEMENT

YEAR-ROUND DAYLIGHT SAVING
TIME

Mr. STEVENSON. Mr. President, to-
morrow night millions of Americans will
turn their clocks back 1 hour as the Na-
tion goes through the annual ritual of
changing from daylight saving time to
standard time.

This year, however, it is a ritual we
can ill-afford.

The United States faces the most seri-
ous energy shortage in its history. Stand-
ard time will increase the shortage.

Last Thursday when I introduced S.
2602—a bill providing for year-round
daylight saving time as the centerpiece
of a nationwide energy conservation cam-
paign—I had hoped that the Congress
and the administration might act in time
to avoid the energy loss and personal
inconvenience that would occur follow-
ing the time change this weekend.

As the week passed, it became increas-
ingly clear that it would be impossible to
hold hearings on S. 2602 before Saturday.
In the absence of hearings, the only hope
of passage soon enough to avert the
time change depended upon admin-
istration support. While repeated con-
tacts throughout the week with admin-
istration officials proved encouraging, as
of this morning the administration had
not been able to reach an official position
on daylight saving time. So now it ap-
pears we will turn our clocks back to-
morrow night.

While the Congress and the admin-
istration remained silent, the people
spoke out. Chicago Today asked its read-
ers to fill in a ballot indicating their posi-
tion on my bill. In one of the largest re-
turns ever recorded by the paper for this
kind of poll, readers expressed support
for year-round daylight saving time by
a margin of 20 to 1.

I have received—and I understand
other Members of the Congress have,
too—hundreds of letters favoring the
change. The two most frequently men-
tioned reasons for favoring year-round
daylight saving time were energy con-
servation and greater personal safety
and convenience.

Much has been said about the energy
crisis. But increasingly the people want
to know what the Government is going
to do about the energy crisis.
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In the short run—particularly this
winter—our hope lies in energy conser-
vation. Yet, it is almost November, and
we do not have a nationwide energy con-
servation program.

The time is long overdue for the Fed-
eral Government to provide the leader-
ship it will take to make energy con-
servation work—in our homes, in our
businesses and nationwide.

As both a national enetrgy conserva-
tion measure and a psychological focal
point for individual conservation initia-
tives, year-round daylight saving time
would go a long way toward restoring
the public’s confidence in the ability of
the Federal Government to deal with our
shortrun energy problems.

Combining savings in electricity, nat-
ural gas and fuel oil, year-round day-
light saving time could conserve any-
where from one-half to 1% percent of
the Nation’s total winter energy needs.
This is a substantial portion of our total
projected shortfall of three percent.

In conjunction with a conscientious
nationwide energy conservation program
of individual action, the energy savings
associated with daylight saving time
would increase manifold. S. 2602 re-
solves that it is time we embark upon a
nationwide energy conservation cam-
paign.

8. 2602 provides for a l-year test of
year-round daylight saving time and
authorizes the Department of Transpor-
tation, as the administrator of the Uni-
form Time Act, to submit an evaluation
of this 1-year trial to the Conzress.

In addition to offering substantial fuel
savings, year-round daylight saving time
would also help reduce crime, improve
traffic safety, produce more daylight for
the convenience and pleasure of most
people, and eliminate the confusing
twice-yearly time changes. Work and
school schedules could be adjusted to the
convenience of those adversely affected
by early morning darkness.

Because I believe the Nation’s con-
fidence in the Government’s ability to
deal with our energy problems is at
stake, I am fully committed to the pas-
sage of a bill ke S. 2602 as soon as
possible.

In view of the substantial energy sav-
ings that could be achieved with year-
round daylight saving time and the criti-
cal shorfages we face this winter, the
Senate Commerce Committee will con-
vene hearings on November 9 for the
purpose of considering the necessary
legislation. It is my hope that the com-
mittee will be able to report out a bill
in time for enactment prior to the peak
winter electrical load months of Decem-
ber, January, and February. It is un-
fortunate that in the interim we must
suffer both unrecoverable energy losses
and the personal inconvenience of fur-
ther time changes.

In an effort to speed the passage of
this legislation, I have today written to
the Secretary of the Interior, the Sec-
retary of Transportation, and the Direc-
tor of the President’s Energy Policy
Office to urge again that the administra-
tion support the concept of year-round
daylight saving time as an energy con-
servation measure.
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The time has come to let the nations
of the world know that the United States
is taking decisive action to deal with its
short-range energy problems,

An effective conservation program—
nationwide and personal—is the best
answer we have to foreign governments
which would exploit our current energy
shortages. We can demonstrate that we
will not be intmidated by oil producers.
By showing that we can and will act de-
cisively to conserve energy, we will en-
hance the prospects of peace in the Mid-
dle East.

The stakes are simply too high to
ignore a measure as promising as day-
light saving time.

Mr, President, I ask unanimous con-
sent that several articles and an edi-
torial from Chicago Today, and an edi-
torial from WBBM-TV in Chicago be
printed in the Recorp.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From Chicago Today, Oct. 22, 1973]
SaviNGg DAYLIGHT—AND ENERGY

Sen. Adlal Stevenson [D., Ill.] has come
up with a proposal that strikes us as ex-
tremely sensible: in fact it struck us that
way six weeks ago, when we ran an editorial
favoring if. At a press conference Thursday,
Stevenson called for keeping the nation on
daylight saving time all year round, instead
of the present patchwork system in which
some states [including Illinois] have six
months of daylight saving, and others have
none. Under present federal law, this is the
only option the states have.

Year-round daylight saving—to quote our
Sept. 7 editorial—‘would mean that a big-
ger share of most people’s active working day
would take place In daylight, with resultant
sizable savings In electricity for lighting.*
Stevenson estimates the electrical reduction
at 2 per cent; the savings in oil used for
electrical generation would be perhaps 30,000
barrels a day.

The amount is not deeisive, but it would
be a big help—not only in saving energy
resources, but in lessening American depend-
ency on foreign ofl supplies with all their
touchy political involvements.

We hope the Senate Commerce Commit=
tee, which will have the first chance at
Stevenson's bill, gives it a sympathetic hear-
ing.

[WBBM-TV editorial, Chicago, Ill]
Oct. 24, 1973]

DAYLIGHT SAVING TiMmE

On October 28th, Illinois and 46 other
states will adhere to a silly practice that has
far outlived its usefulness, We're going to
shave off the hour we gained during the
summer and refurn to Central Standard
Time. Daylight Saving Time will be gone
again until next season.

We are supporting Sen. Adlal Stevenson,
who 1is calling for year-round Daylight Sav-
ing Time. The only way to make the change
is through Congressional decree.

We need Daylight Saving Time for several
reasons. Having that extra hour of daylight
would certainly help improve traffic safety,
especially with all those cyclists on the road.
Stevenson’s main contention is that Daylight
Saving Time would help conserve fuel in a
time when gas and oil reserves are sinking,
The extra hour would save as much as 2%
in electrical output. This translates into
something llke a saving of 30,000 barrels of
oll a day. Another strong reason for Daylight
Saving Time is the possible prevention of
crime. It takes an hour of darkness from the
criminally inclined.
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Those in favor of Standard Time are in
the main farmers who say Daylight Saving
Time disrupts their chores and upsets the
animals. We have no doubts, however, that
cows can be trained to give milk on Daylight
Saving Time. If you're tired of turning over
at 2:00 in the morning twice a year to keep
setting your clock, then write to Sen. Ste-
venson in support of his bill for year-round
Daylight Saving Time.

That is the opinion of management of
WBBM-TV.

——

[From Chicago Today, Oct. 25, 1973]
Reapers Back DavricaT TimEe, 20-1

Sen. Stevenson’s bill calling for a one-year
test of year-round daylight saving time has
been overwhelmingly endorsed by Chicago
Today readers,

In response to Today's poll, readers re-
sponded 20 to 1 in favor of the bill intro-
duced in the Senate Tuesday by the Illinois
Democrat.

Stevenson said if his bill is passed before
the nation switches back to standard time
on Sunday, it could result in a saving of half
the nation's projected fuel shortage for the
next year.

Of the 1,448 readers who responded to the
poll, 1,300 approved the year-round daylight
saving plan and only 65 sald they preferred
year-round standard time.

The greatest number of persons who gave
reasons for approving perpetual daylight
time cited the energy savings and added per-
sonal safety for both adults and children
by extending daylight into the winter eve-
ning hours.

The other reason cited most frequent was
elimination of the inconvenlence of having
to shift time twice each year.

“The Chicago Today poll shows that this
certainly is a case where the people are wWay
ahead of the politicians,” a spokesman for
Stevenson sald.

He sald the senator will cite the results of
the poll tomorrow when he will attempt to
obtain Senate approval of his daylight time
bill

Stevenson’s bill was drawn up with the ald
of preliminary findings of a comprehensive
study on domestic fuel usage by the Rand
Corporation.

“It previously has been admitted that the
greatest energy savings from year-round day-
light time would result from decreased elec-
trical generation,” Stevenson told the Ben-
ate,

“Perhaps the most significant finding of
the Rand study is the 2 per cent projected
savings of fuel oil and natural gas which
may result from decreased commercial and
residential heating needs.”

Stevenson noted that the savings on heat-
ing and electrical generation resulting from
daylight time combined with individual fuel
economics could save the nation one-half its
projected fuel shortage.

“Daylight time was initiated as an emer-
gency conservation measure during both
World Wars,” Stevenson sald. “The need is
great now—and the need is to move quickly.”

“Every effort must be made to avold the
energy loss and personal inconvenience
which will occur with the scheduled time
change this Sunday. Now is the time for
Congress to move," he said.

The senator urged all persons who favor
year-round daylight time to write or tele-
graph BSecretary of Transportation Claude
Brinegar. The Department of Transportation,
which administers the current Uniform Time
Act of 1966, will make the officlal evaluation
of year-round daylight time under the terms
of Stevenson’s bill.

Other government officials who have an
interest in the bill are Secretary of Interior
Rogers Morton and former Colorado Gov.
John Love, head of the federal Energy Policy
Office,
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State Rep. Harold Katz [D.Glencoe],
long-time advocate of year-round daylight
time, said he will introduce a resolution in
the Illinois House next week in support of
the Stevenson bill.

Katz sald he belleves much of the opposi-
tion to daylight time in the state's rural
areas simply does not exist except in the
minds of some legislators.

“I agree with Ben. Btevenson that the peo-
ple are ahead of the politiclans on this is-
sue,” Eatz said.

[From Chicago Today, Oct. 22, 1873]
YEAR-ROUND DAYLIGHT SAVING?

The first America’s proponent of daylight
saving time was Benjamin Franklin, a no-
torlous tightwad, seeking solution to his per-
sonal energy crisis—the excessive use of ex-
pensive candles.

‘While ambassador to Paris be advocated
setting clocks ahead an hour, making more
daylight hours available for human activities
thereby cutting down on his consumption
of candles.

He told Parisians the new time scheme
would spare them from unnecessarily inhal-
ing candle smoke when they arose in the
morning and would enable them to fully
enjoy the early part of the day.

PRO

Now, another energy crisis has spurned an-
other major push for year-round daylight
time. Last Thursday Sen. Stevenson (D., Ill.)
announced he will introduce a bill this week
calling for daylight time as a part of a plan
to conserve dwindling reserves of gas and oil.

He supported his proposed legislation with
a study by the Rand Corp. showing that the
naftion’s electrical consumption would be cut
by as much as 2 per cent by the adoption of
perpetual daylight saving time.

The Stevenson bill will be the third calling
for year-round daylight time Introduced in
the Benate since mid-March, indicating con-
siderable support from Senate colleagues,
particularly among urban and suburban con-
stituents,

An avid supporter of extended daylight
time here is State Rep. Harold Katz (D.,
Glencoe).

Bpeaking for his North Shore constituents,
Eatz says he particularly favors extended
daylight time because of the extra daylight
hours it affords families—and particularly
children—and the added safety factor during
the winter months.

“It's much better for our kids because it
gives them daylight in the afternoon hours
when they can use it the most.”

Illinois and 46 other states, will return to
Central Standard Time on Oct. 28 under the
terms of the Uniform Time act of 1966.

Sen. Stevenson (D., Ill.) has pledged to
mount a campaign in the Senate this week
to pass legislation calling for year-round day-
light saving time which he says will save the
nation thousands of barrels of scarce oil
daily by reducing electrical consumption by
2 per cent.

Under the current federal Time Act, states
may adopt one of two plans—six months of
daylight time and six months of standard
time or 12 months of standard time.

The issue of daylight time has been bit-
terly contested for years with the major divi-
sion of opinion between the urban and rural
communities.

This article presents the opposing view-
points.

Chicago Today also wants to know your
opinion. Please fill out the coupon and send
it to TIME, Chicago Today, 441 N. Michigan
Av., Chicago, Il1. 60611.

coN

“You can't tell a milk cow we're going on
daylight saving time,” sald George Doup,
president of the Indlana Farm Bureau Inc.

“And we're totally opposed to year-round
daylight time,” sald Doup, head of the state
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farm bureau which in 1967 persuaded the
state legislature to exempt virtually all of
the state from central daylight time.,

“Indiana tried daylight time one year and
then at the next general assembly it was
removed and I have not heard any static
from either the urban or rural communities,"
Doup sald.

He sald one of the major reasons for op-
posing saving time on either a part, or full-
time basis 1s the disruption it causes the
farmer who is increasingly depend-
ent on the urban community.

“Farmers need to attend more meetings,
classes, and other events off the farm than
they did before,” he sald.

Doup scoffed at Sen. Stevenson’'s citing of
the energy shortage as the reason for pro-
posing year-round daylight time.

“There are plenty of other ways to con-
serve energy and we will have to be willing
to accept some of them,” he sald.

He also said the government should get
off dead center and immediately begin con-
struction of the trans-Alaska pipeline to al-
low development of the huge North Slope
ofl flelds,

But most important, Doup sald, “We must
find ways to trade grain for energy—we have
grain and we don't have oll so we must keep
the agricultural trade channels open.”

Both Doup and Fay Meade, secretary-treas-
urer of the Wisconsin Farm Bureau Fed-
eration, cite the National Farm Bureau res-
olution to support daylight time only for the
months between Memorial Day and Labor
Day, with the right of each state legislature
to vote total exemption.

Meade sald farmers are “bothered a lot”
by the twice-annual time changes. He also
sald a major objection to daylight time is
that it forces rural children to wait by the
roads in the dark for school buses in the
morning.

YOU BE THE JUDGE

With the current energy crisis and this na-

tion’s Increasing dependence on imported oil,

do you think we should adopt a year round
daylight saving time law?

Send to Time, Chicago Today, Room 530,
441 N. Michigan Av. Chicago, Ill., 60611.

THE MEANING FOR DETENTE

Mr. DOMENICI. Mr. President, this
morning’s edition of the Washington
Post carried an editorial discussing what
it termed to be “the true contours of
Soviet-American détente.” I think it is
illuminating. The editorial correctly, I
think, denies the notion that détente is
or should be a sure and easy solution to
great-power tension. Rather, détente is
an attitude, an understanding, a frame
of mind in which the great powers con-
tinue to conduct their rivalry and pur-
sue their sometimes conflicting goals
with, as the editorial states, “some sense
of the need for pulling back on this side
of the brink.” Perhaps détente is a sober
understanding of the responsibility im-
posed on a great power, a responsibility
to the rest of the world—indeed, to all
humanity—that the holder of the power
to annihilate humanity must exercise ex-
tra restraint, even in the face of grave
provocation. I think that if we can un-
derstand this, we can finally recognize
the limits and true contours of détente
and thus enable us o use it wisely and
well.
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Mr. President, I ask unanimous con-
sent that the entire editorial from the
Washington Post of October 26, 1973, en-
titled “And the Meaning for Détente”
be printed in the REcORD.

There being no objection, the editorial
was ordered to be printed in the RECORD,
as follows:

AND THE MEANING FOR DETENTE

The culmination of the Mideast crisis yes-
terday etched in unforgettable if not historic
terms the true contours of Boviet-American
detente. As a result of the fallure of the
United Nation's earlier cease-fire calls to
halt the momentum of battle, the Soviet
Union apparently found itself faced with
the imminent collapse of its Egyptian ally's
army. As a great power, the Eremlin simply
could not countenance being seen again, as
in 1967, as an unreliable patron—a “pitiful
helpless giant,” if you will. So Moscow took
steps almed—we may not soon know which—
either to introduce its own forces at the side
of Egypt or to precipitate a political crisis
whose intended result was to offer Egypt
another form of relief.

President Nixon was then confronted with
a situation in which his own ally’'s fortunes,
and the United States' own principle of great-
power conduct, were coming under challenge.
He responded, In our view, with admirable
firmness and restraint. On the unanimous
advice of his National Security Council, he
took certaln “precautionary” moves to alert
American forces, in order to convey to the
Russians, who had made moves of their own,
that he understood the great-power stakes.
Through Secretary of State Henry Kissinger,
he made known unmistakably the American
judgment that elther power's introduction
of military forces into the Mideast, and es-
peclally & unlilateral Soviet entry, could
threaten “all that has been achieved” in im-
provement of relations so far. Again through
Dr. Kissinger, he kept open an avenue for
Soviet moderation, by not laying down an
open challenge to Moscow and not spelling
out the details of the situation In a way that
would have tightened the demands on Sovlet
pride. Finally, he produced in the United
Nations a satisfactory alternative—an en-
larged emergency force, without participation
by either Russians or Amerlcans—to deal
specifically with the possibllity of Egyptian
collapse. We presume Mr. Nixon also let the
Israelis know just how Important he re-
garded their own restraint to be.

The result was, in our view, perhaps the
single most significant vindication of *“dé-
tente,” that much abused word, which the
world has seen to date. It was a vindication
all the more valuable for preventing an ex-
tremely serious potential disruption of great-
power relations. It is entirely wrong, we be-
lleve, to say that the very flowering of the
crisis demonstrated how illusory or unwork-
able détente. That is a vlew which may flow
easily from the rosy and unreal image elab-
orated earlier by Mr. Nixon and others who
spoke feelingly of bullding a “structure of
peace.” But it Is a view consistent with the
continuing reality of great-power rivalry.

Détente should never have been recelved,
or purveyed, as the sure and easy solvent of
great-power tensions. It never could be more
than what it turned out to be this week: an
attitude, an understanding, a frame of mind
in which the two great powers could pur-
sue their various political interests, and con-
duct their rivalry, with some sense of the

need for pulling back on this side of the

brink. Whether in this crisis we were in fact
that close 1s something we may know more
about when the administration produces, as
Dr. Kissinger sald it would, the appropriate
texts and facts. A judgment on that can
wait. What 1s important now is to note, with
sober thankfulness, that the relationship
created by Mr. Nixon and Mr, Brezhnev in
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recent years served both of them well in their
contest this week.

“The United States and the Soviet Unlon
are, of course (ideoclogical and to some ex-
tent political adversaries,” Dr. Kissinger said
yesterday. But, he went on, “we possess, each
of us, nuclear arsenals capable of annihilat-
ing humanity. We, both of us, have a special
duty to see to it that confrontations are kept
within bounds that do not threaten clvilized
life . . .We will oppose the attempt by any
country to achieve a position of predomi-
nance, either globally or reglonally. We will
resist any attempt to exploit a policy of dé-
tente to weaken our alliance. We will react
if a relaxation of tensions is used as a cover
to exacerbate conflicts In international
trouble spots. We have followed this principle
in the current situation.”

Dr. Kissinger added a final observation
about the contours of détente: “If the Soviet
Union and we can work cooperatively, first
toward establishing the ceasefire and then
toward promoting a durable settlement in
the Middle East, then the détente will have
proved itself,” he saild. It must now be the
American and Soviet purpose to make the
second part of the statement—promoting a
durable settlement—real.

CONSERVING OUR ENERGY

Mr. MATHIAS. Mr. President, my
distinguished colleague from Maryland
in the Senate recently received the
recognition due him for his activities on
behalf of conservation of our natural
resources. Senator BeaLL's efforts were
the subject of a report by Leo J.
Paulin, one of Maryland’s most eminent
columnists, in his publication, the
Paulin Letter. I ask unanimous consent
that Mr. Paulin’s report be printed in the
RECORD.

There being no objection, the report
was ordered to be printed in the Recorbp,
as follows:

CoNSERVING OUR ENERGY

Maryland’s Senator J. Glenn Beall, Jr., is
moving to the front as an advocate for con-
servation of our national resources, In a re-
cent address before the Maryland Chamber
of Commerce and before the National Associ-
ation of County Agricultural Agents, he ad-
vanced some very practical suggestions for
conserving our energies.

“Increasing our supply of fuel is one
answer to America’s energy problem but con-
servation may be even more important,”
he sald.

“Increasing our supply is something that
we must rely on our government and our
great sclentific and business communities
to handle, but conservation is something
that we all can participate in,

“In the long run, it may be more im-
portant than discovering vast new resources
of fossil fuels,” he sald.

Benator Beall sald a recent Commerce
Committee report estimated that nearly 60
per cent of the energy used in the United
States 1s wasted.

“Experts have concluded that by the year
2000, we could reduce per capita energy con-
sumption by some 87 per cent with proper
conservation procedures—without reducing
in any way our standard of living,” the sena-
tor sald.

The size of automobiles s a major factor
in fuel waste. Increasing the weight of a car
by 500 pounds can cut gasoline mileage by
14 per cent.

Senator Beall sald there are estimates that
if the average weight of an automobile was
reduced to 2500 pounds, the projected con-
sumption of fuel in 1885 would be the same
as the 1975 level. That would represent a
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:&vlnga of 2.1 milllon barrels of ofl per
ay.

Improving home insulation could save a
home owner up to $150 a year in heating
bills, A two-degree adjustment in thermo-
stats would save the equivalent of 600,000
barrels of oil per day by 1980.

Senator Beall sald long-range solutions to
the energy crisis may be found through re-
search involving new sources of power, such
as solar, nuclear and geothermal energy.

For the time being, however, America's
energy needs can only be met by increasing
our use of convention fuels or finding ways
of using these fuels more efficlently.

“A vigorous energy conservation program
can give our nation the extra time it needs
to fulfill the promises of these new tech-
nological developments, the senator said.

RURAL HOUSING

Mr. ABOUREZEK. Mr. President, it has
recently come to my attention that the
Farmers Home Administration’s “stra-
tegic objectives” for fiscal years 1975-79
do not include a priority for rural
housing.

I count myself among the many in
Congress who would like to see the Farm-
ers Home Administration programs for
rural housing strengthened and expand-
ed in every possible way.

Thus it is my hope that the failure of
the Parmers Home Administration to in-
clude a strong priority for rural housing
in its stated goals was an accident or an
oversight.

In any event it is a question which I
think deserves clarification from the ad-
ministration.

This is no slight matter, because the
Congress is right now in the process of
considering new housing legislation and
the Farmers Home Administration, de-
spite whatever its own in-house priorities
may be, is in fact the primary vehicle
for delivery of assisted mortgage credit
in rural Ameriea.

Mr. President, I ask unanimous con-
sent to print in the Recorp a recent
newsletter from the Housing Assistance
Council on this subject as well as a copy
of the FHA directive to which I have
referred.

There being no objection, the news-
letter was ordered to be printed in the
Recorp: as follows:

CONTRADICTIONS AT FARMERS HoME?

Although the Farmers Home Administra-
tion has focused nearly half of its attention—
and funds—on rural housing programs, an
apparent trend has emerged over recent
months that seems to contradict these efforts.

The latest indication of this trend is the
exclusion of rural housing from the recent
listing of FmHA *“Strategic Objectives” for
Fiscal Years 1075-79. The list 1s part of a
directive issued in August by new Adminis-
trator Frank B. Elliott to all FmHA state
directors outlining future policy.

The non-mention of housing in the list
of objectives, representing “the principal
focal points for program planning, priority-
setting, and resource allocation,” will effec-
tively reduce home construction for low in-
come families in rural areas. Although not
specifically noted in the same directive, hous-
ing could be included under “Resource Con-
straints”: “Every effort should be made to re-
direct resources from obsolete, ineffective or
lower priority on-going programs to meet
higher priority needs.”

An earlier move to dampen Farmers Home
housing activity was a directive In May call-
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ing for an average of 10.3 percent reduction
in FmHA staff nationwide by July 1, 1974
(HAC NEWS # 16). The cut will severely
1imit new loan activity.

The de-emphasis of housing seems ironic
at a time when FmHA program activity 1is
one of the highest in years. There was an
804 percent increase in program level from
FY 1960 to 1972, but only a 67.5 percent stafl
increase. In addition, Farmers Home made
444 percent of its Section 502 loans with
interest credit nationwide in FY 1973, despite
the housing moratorium.

It also is peculiar that Elliott issued two
June bulletins calling for increased lending
activity to minorities and new emphasis on
the Section 504 program (HAC NEWS # 21).
A June 8 bulletin to all state directors stated
“Recognizing that a large percentage of sub-
standard housing in rural areas is occupied
by minorities, special efforts should be made
to increase minority participation in our
Rural Housing loan program.” A June 28 bul-
letin said, “Approximately 50 percent of the
annual authorization for Section 504 loans
has been used in recent years. A special effort
should be made to meet the housing needs
of low-income families with this authority.”

The President, in his housing message to
Congress on September 19, did not criticize
the PmHA programs, and in fact, highlighted
the need to emphasize rural housing. There
is no question that without FmHA's unique
production record, thousands of rural fam-
{lies would remain in substandard homes,

It is obvious that some clarification of
policy at FmHA is needed.

STRATEGIC OBJECTIVES

Agency FY 1975-1979 program and finan-
clal plans should give priority to approved
Presidential Objectives and should empha-
gize increasing supplies of agricultural com-
modities to meet growing domestic and ex-
port demands; assuring adequate farm in-
come and strengthening the family farm;
increasing agricultural exports; improving
agricultural productivity; eliminating pov-
erty-caused hunger and malnutrition; ac-
celerating the development of rural commu-
nities; assuring adequate supplies of timber
within environmental constraints and
achieving equal opportunity.

While additional problem areas will re-
celve consideration, including activities for
improving the quality of the environment
and developing natural resources, these eight
strategic objectives represent the principal
focal points for program planning, priority-
setting, and resource allocation.

RESOURCE CONSTRAINTS

Proposed program levels for FY 1976
should conform to outlay targets specified in
the June 20, 1973, memorandum calling for
program and financial plans. Projections for
subsequent years should assume continua-
tion of a restrictive Federal budget for the
next five years. Priority should be given to
funding levels needed to meet approved Pres-
idential Objectives.

Every effort should be made to redirect re-
sources from obsolete, ineffective, or lower
priority on-going programs to meet higher
priority needs.

Limitations on Federal employment and
average grades will continue to be restrictive.
Preference will be given to alternatives that
make maximum use of State and local agen-
cies and private enterprise.

ORGANIZATION AND MANAGEMENT FACTORS

Management objectives to be built into
forward planning include:

Continued progress under the Fresident's
New Federalism program, including decen-
tralization; streamlining of assistance pro-
gramis; and relocation of USDA activities
from Washington to the field, with consolida-
tion of field offices,

Achieving economies through full applica-
tion of new technology and expansion of De-
partment-wide centralized common services;
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Consolidating research facilities and co-
ordinating Federal and State research activi-
ties for the purpose of improving overall ef-
ficiency of agricultural research operations
and programs;

Improving Department-wide management
through an effective career development pro-

am;

Achieving equality of participation in
USDA programs, and equality in USDA em-
ployment opportunities, for all minority
groups; and

Implementing the management Informa-
tion and control system to improve attain-
ment of approved annual targets and long-
range guldes.

U.S. DEPARTMENT OF AGRICULTURE,
FArMERS HOME ADMINISTRATION,
Washington, D.C., August 8, 1973.
Subject: Objectives and Constraints.
To: All State Directors, FHA.

As we move out together in the Farmers
Home Administration, we will be doing so
under the objectives, constraints and orga-
nization and management factors as listed
on the attachment.

Please review these in order that we may
make all of our actions consistent within
these policles,

Frang B. Erurort, Administrator.

NUCLEAR POWERPLANTS

Mr. DOMENICI. Mr. President, late
last month, here on the Senate floor,
some concerns were expressed about the
safety of nuclear powerplants. Several
good points were raised, to some of which
I hope to reply today.

At the outset, let me admit that I am
neither a professional scientist nor a
member of the Joint Committee on
Atomic Energy. But I do represent a State
which probably has more outstanding
nuclear scientists than any other and
which, for all intents and purposes, has
lgzen the cradle of applied nuclear sci-

ce.

I number many of those scientists
among my friends, and, as friends do,
they offer me the benefit of their guid-
ance and counsel. I would like to share
with t_his body today some of their ob-
servations on the question of the safety
of nuclear powerplants.

Before we look at the subject of safety
alone, however, perhaps we should ex-
amine some ideas which must underlie
any observations we make about it. Here
irfx ::hat many of my scientific friends tell

_ First, it is an incontrovertible fact of
life that we cannot go on indefinitely
consuming fossil fuels of which we have
only a finite supply. Sooner or later, it
is going to run out. Therefore, while our
fuels still last, we must do the research
necessary to develop practical alternate
sources of energy.

Second, we must recognize there are
other demands on our fossil fuel supply:
these same fossil fuels, which took mil-
lions of years to form, are the critical
raw material for our vast petrochemical
industry which contributes so much to
our lives, with products ranging from
synthetic fibers to life-giving medicines.
Considering the potentially greater eco-
nomic and social value of coal as a chem-
ical raw material, there may come a time
when we will have to raise serious ques-
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tions about the wisdom of merely oxidiz-
ing it to obtain the energy it contains.

For these reasons alone, it is clearly
incumbent on us to slow and eventually
end the voracious consumption of this
vital raw material for fuel, and proceed
with all deliberate speed to develop every
potential source of energy—solar ener-
gy, geothermal energy, controlled ther-
monuclear energy, energy from fission
reactors, and others. And the time is
now.

It is this urgency that requires us to
examine carefully every possible energy
resource available to us right now, and
it is a fact that of all the sources I have
listed, only one has presently been de-
veloped to the point where it can be of
help to us in the short term. That one is
the nuclear fission reactor, on whose
safety some of my colleagues have cast
some doubt.

While I share the concern for safety
and hope that some answers on the issue
will be forthcoming from the Atomic
Energy Commission, I remind this body
of three things:

The first is that since the fission re-
actor is the only such resource we pres-
ently have at hand in this crisis, it must
be used. That does not mean that we
must risk a nation’s safety to use it.
Rather, it means the opposite, that we
must find ways to make it safe to use,
if need be.

Second, and almost in passing, I will
ask this body when and where we ever
can proceed in any of our affairs with
the kind of total safety some seem to
insist on only when it comes to nuclear
affairs. What, that is worthwhile, has
ever been achieved without risk? What
does a prudent man ever do except weigh
risks against potential benefits before de-
ciding whether or not to proceed?

But the prudent man—and this is my
third point—weighs real risks, not merely
fancied ones.

What do we really, factually know
about nuclear powerplants? Well, here is
one thing—perhaps not as lurid as the
Wall Street Journal or the Washington
Post would like—but a fact all the same:
experience to date shows that nuclear
powerplants cost less in fatalities and
injuries per megawatt hour produced
than does the conventional generating
station in your own hometown.

Let me be even more specific. As many
of you know, the National Safety Coun-
cil is composed of organizations that
have committed themselves to promoting
greater safety in their operations. Each
year, it presents an award to the orga-
nization with the best safety record. I
think it is of interest that this award
has been won every year since 1962 by
none other than the Atomic Energy Com-
mission and its prime contractors, repre-
senting more than 100,000 workers.

Let me explain how it works. The
award is based on the number of acci-
dents per million man-hours. In 1970, the
last year for which complete figures are
available, the national average for all
industry was 15.2 accidents per million
man-hours. National Safety Council
members nearly halved that with a rate
of 8.87 accidents per million man-hours.
The private nuclear power industry
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bettered that mark with a rate of 6.2,
and the AEC topped everybody with a
rate of only 1.28 accidents per million
man-hours, less than a tenth of the
national average.

In his comments last month, one of
our colleagues raised the specter of a
nuclear accident in which fission prod-
ucts could be dispersed in thg country-
side killing many people. I was concerned
about this and consulted with some of
my scientific friends. Here is what they
told me about that:

In order for this sort of accident to
occur, the following four events would be
required. First, the primary cooling sys-
tem would have to rupture, an event, I
am told, that has never occurred. Second,
the emergency core cooling system also
would have to fail. Third, the contain-
ment vessel would have to rupture. And
finally, the containment building also
would have to rupture. The AEC has
previously referred to the chances of this
remarkable coincidence of events as “an
unlikely accident.” My friends fold me
it has about the same chances as that
of a T47 crashing in JFK Stadium dur-
ing a Redskin game,

The question of nuclear plants sus-
ceptibility to sabotage or enemy attack
also was raised. When I asked about that,
I was told that nuclear powerplants are
so0 heavily constructed that it would take
an atomic bomb to rupture them from
the outside. If you already have an
atomic bomb in the area or can target
one in that precisely, why bother with
the nuclear plant?

Finally, since some people are con-
cerned about the possibility of an ex-
plosion in a nuclear plant, I asked my
friends about that. The phrase they used
to characterize this possibility is an ex-
act, scientific one: “essentially nonexist-
ent.” I repeat: the possibility of an ex-
plosion is essentially nonexistent.

Why then is there so much fear about
the use of nuclear power? One of my sci-
entific friends put it this way:

If the first form in which gasoline was
introduced into the world had been napalm,
we would still be riding around In horse-
drawn carriages.

I think that part of the problem is
that we are used to one method of power
generation and so tend to think of it as
safe—as we think of our own homes as
safe, which is far from factual. The
other method is new—hence mysterious.
and to many eyes, dangerous.

But this is no time for such super-
stition—if there ever is a time for that
sort of deliberate suspension of intelli-
gent thinking. We need nuclear power,
and all the other suorces we can develop,
as fast as we can develop them.

So, in view of this need, what must we
do? It appears to me that if we are con-
cerned about potential hazards of nu-
clear power, we should embark on a kind
of research that will increase their safety
and reduce still further the chances of
“an unlikely accident.” We ean make
the level of hazard from nuclear
plants as small as we wish, depending
only on the amount of research we are
willing to do and the construction costs
we are willing to tolerate. In short, our
situation is this: We cannot let potential
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danger stop development of nuclear
powerplants. Instead we must solve the
danger problem, as intelligent men will
always try to do.

At the same time, we also must provide
the research and development funds to
expand our knowledge about each of the
other energy sources on which explora-
tion has begun—solar, geothermal, and
controlled thermonuclear energy. We
also must be concerned about the limited
availability of fissionable uranium. And
it is this very problem that gives a spe-
cial urgency to our development of the
fast breeder reactor which can supply us
with a virtually limitless supply of fuel
and energy.

Just as I plead with you not to let
fear stand in the way of our expansion
of our supply of nuclear fission reactors,
with equal strength I urge you not to let
false economy stand in the way of re-
search to develop these other alternate
sources of energy, which we so urgently
need.

Too often we have seen the Congress
of the United States take a position of
pride over the stemming of a flood when
it has in fact only inserted a finger in
the dike. That kind of shortsightedness
will not serve us here, because our energy
problem is of such depth and breadth
as to be amenable only to broad gage
solutions.

Mr. President, I most respectfully urge
this body to give careful consideration
to these facts concerning both the safety
of current nuclear powerplants and the
need for the development of new sources
of energy with all deliberate speed. This
problem is upon us right now and chal-
lenges this body to take intelligent and
aggressive action now. I am confident
that we will rise to meet it.

DAYLIGHT SAVING TIME

Mr. PELL. Mr. President, once again
this Sunday, people throughout the
United States will go through the annual
ritual of turning back their clocks, end-
ing daylight saving time for another 6
months. Unfortunately, in the present
circumstances, as we are confronted by
a growing energy crisis, the return to
standard time will place an added bur-
den on energy supplies.

Early in this session of Congress, on
March 15, I introduced a bill (8. 1260)
to provide for year-round daylight sav-
ing time. Since thait time, the case for
year-round observance of daylight sav-
ing time has become even more persua-
sive. I am pleased that the Senate Com-
merce Committee has taken cognizance
of the merit of this proposal by sched-
uling a hearing on the subject.

Just a few days ago I refurned from
Rhode Island where I spent several days
examining the effects of the fuel short-
age upon firms in the State. While we
experienced difficulties this summer, the
disruptions now are even more notice-
able with several firms having to lay off
employees or cutback operations because
of the inability to obtain petroleum
products or raw materials made from
crude oil and natural gas. In my State,
already ' severely affected by economic
disruptions, fuel shortages would lead to

35095

further serious problems beyond mere
inconvenience.

Unquestionably, the most significant
effect of the daylight saving time exten-
sion is the potential for energy savings
in the consumption of electricity. Al-
though mere information is needed, re-
ports do indicate the possible reduction
in consumption of electricity by 1 to 2
percent. While this may seem insignifi-
cant in light of total energy consump-
tion, it is important to note that the pro-
duction of electricity consumes one-
fourth of all our Nation's energy re-
sources. Furthermore, it is the fastest
growing consumer of energy. By 1985, it
is expected that electric utilities will con-
sume the largest percentage of all energy
through the production of electricity.
Hence, the potential for energy savings
will be even greater in 10 years at a time
when demands for Mideast oil will more
than double. :

I ask unanimous consent to have
printed in the Recorp at the conclusion
of my remarks, a memorandum on po-
tential energy savings under daylight
saving time prepared by the Rhode Is-
land Turnpike and Bridge Authority and
provided by Mr. James Canning, director.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. PELL. Recenfly Senator STEVEN-
soN brought to my attention a Rand
Corp. comprehensive study of the poten-
tial for energy savings from year-round
daylight saving time. This data, which
shows fuel oil and natural gas savings,
has added new dimensions to the impor-
tance of energy savings. Combining all
the savings, Rand estimates a total en-
ergy savings of as high as 114 percent.
This reduction would represent from
three to four times the total energy con-
sumption for the State of Rhode Island
or more than one-fourth of all energy
consumption in New England for a year.
Given the problems faced across the
Nation last year as a result of the fuel
shortages and the widespread disruptions
to date, these potential energy savings
should be enough to warrant the exten-
sion of daylight saving time.

There are, however, some equally im-
portant benefits by extending daylight
saving time. According to the National
Safety Council for example, the rate
and severity of traffic accidents is the
highest just after sundown. Hence, as
we return to standard time on Sunday,
commuters from then on will be forced
to return home during the hours of
greatest hazard and at a time when
more fatigued and least alert. That
additional hour of daylight would make
it possible, during most of the winter
months, for commuters to reach their
homes before the onset of darkness,
without requiring them to travel to work
in darkness during the morning.

Another key benefit would be the re-
duction in street crime. Statistics indi-
cate that robbery, muggings and purse
snatching are most frequent during the
early evening. With the extra hour of
daylight saving time at a time when
most of the work force is enroute home,
criminals would be less apt to threaten
theése individuals retwrning to their
families.
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It seems quite clear to me that the
benefits of extending daylight saving
time far outweigh the continuation of
the present system. As we look ahead to
the increased demands upon our €nergy
sources, the reasons for changing to
year-round daylight saving time become
all the more important. This would be
one of the wisest energy conservation
moves we could make and at no cost or
loss to anyone, and I urge early and
favorable consideration of this legisla-
tion.

ExHIBIT 1
ESTIMATE OF SAVINGS IN FUEL USED FOR LIGHT

AND HEAT BY REMAINING ON DAYLIGHT SAV-

ING TIME INSTEAD OF CHANGING TIME AS

SCHEDULED TO BE DONE ON THE LAST SUNDAY

IN OCTOBER

In Rhode Island in winter months, Novem-
ber, December, January and February, the
sun sets at about 5:00 P.M. on Standard
Time. Twilight begins before this and ac-
cordingly all over the New England reglon
households turn on their lights at about
4:00 P.M. These lights remain on until an
average time of 10:00 P.M,, or & period of six
hours. If the New England region should re-
main on Daylight Saving Time the sun would
set in winter months at about 8:00 PM,,
with twilight beginning gbout one-half hour
before this, and household lights going on
at about 5:00 PM., or one hour later than
if on Eastern Standard Time. Lights in the
average household will still be turned off at
about 10:00 P.M., having been on for a
perlod of only five hours instead of six. This
is & saving of 16.6% in energy (fuel) needed
to produce electric power for household
lighting. The saving for light in office build-
ings and business establishments will ap-
proach 50% since they close much earlier
than the 10:00 P.M. figure used for house-

ds.
hoilso. in talking to engineers from various
New England power companies, I find that
prior to shifting off of Daylight Saving Time,
there are two peak load periods of energy
consumption. One of these Is called the
evening cooking load, and the other is the
evening lighting load. One boller generator
combination can carry these two loads since
they do not coincide. However, immediately
after shifting off of Daylight Saving Time
in October, these two loads occur at the
same time, and most all power companies in
New England find 1t necessary to put another
generating combination on the line. This is
very costly in terms of fuel consumption and
could be eliminated by staying on Daylight
Saving Time, especially since this extra gen-
erating system is only needed for the period

eak load.

ormer. in talking to an engineer from &
local power company, I find that immediately
after changing time at the end of October,
the electrical load increases about 9%, and
when the time Is changed back in late April
the electric load drops about 69%. Some of
this is due to the higher heat needs for the
months of November and April vs. the
months of May and October. However, most
of this change I believe is due to the change
in the lighting load.

COnceEnlng heating, wusually household
heat is maintained at or about 72° between
the hours of 7:00 AM. to 10 P.M. As the
evening approaches the thermostat is turned
higher and higher to maintain this heat.
After changing time in October, this act of
turning up the thermostat occurs earller
(at about 4:00 PM. vs. 5:00 PM.) and still
continues until 10:00 P.M. In effect, if we
did not change time we would have one
more hour of solar heat heating our homes
during our waking hours, or, also, we would
delay by one hour the need to turn the heat
up. At 10:00 P.M. the heat would be turned
down for the night. The saving would not
be as much as that for light, but it would be
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at least one hour out of the fifteen hours
we are awake, One out of fifteen is a saving
of 6.7%. This, averaged with the saving for
light, will average out to about 10.0% by
not changing time.

This is significant and I belleve might just
be the amount needed to carry us through
the winter on a short fuel supply.

The above considerations are mainly for
the State of Rhode Island, but the use
of electricity and fuel In New England is
quite regionalized. However, the further East
one goes within the same time zone, the more
fuel is saved by staying on Daylight Saving
Time. There are some rather larger metro-
politan areas in the Eastern side of this zone,
such as Boston, Portsmouth (New Hamp-
shire), Portland, Fall River, and New Bedford,
wherein the saving would exceed the 10%
if time were not changed. Hence I would
recommend that the entire New England
Reglon stay on Daylight Saving Time.

These principles, although not new, first
became apparent in Germany after World
War I, and were used successfully after World
War II in Europe when fuel was in a critl-
cally short supply.

I am sure that the possibility of eflecting
these savings could be established by a study
of the records of the various utility com-
panies in New England, and I would
recommend that this be done also.

MICHAEL P. SMITH,
Chief of Maintenance.

SAFEGUARDING THE PRIVACY OF
INDIVIDUAL BANEK ACCOUNTS

Mr. MATHIAS. Mr. President, recently,
the Supreme Court announced that
it would review lower court decisions
concerning the constitutionality of the
1970 Bank Secrecy Act. I am pleased at
this development, for I feel very strongly
that this law permits unconscionable and
unconstitutional invasions of the privacy
of all Americans. I am hopeful that the
Court will significantly decrease the op-
portunities for such serious mischief.

It should be clear to all of us, how-
ever, that there is an urgent need for
statutory standards which would insure
the privacy of individual bank accounts.
Such standards should make clear that
no Government officials would be able to
review individual bank accounts without
receiving consent from the bank cus-
tomer or permission from a Federal
judge.

Last year, Senator ErviN and I sub-
mitted legislations which would estab-
lish such a standard. Hearings were held
on the bill. On July 19, 1973, Senators
CrANSTON, Brock, TUNNEY, ERvIN, and
myself introduced similar legislation, S.
2200. This bill is now pending before the
Subcommittee on Financial Institutions
of the Senate Banking, Housing and
Urban Affairs Committee. I am hopeful
that action will be taken on this impor-
tant legislation in the very near future.

In order to further explain the im-
portance of this legislation, I ask unani-
mous consent that a news account of the
Supreme Court’s decision to review the
constitutionality of the Bank Secrecy
Act be printed in the Recorb.

There being no objection, the news
account was ordered to be printed in the
REcorp, as follows:

HiceE CovrRT To DECIDE Ir BANE BECRECY ACT
Is CONSTITUTIONAL; Caere-TV  Case
DOCKETED
WasHmneTON.—The Supreme Court agreed

to decide whether the 1870 Bank Secrecy Act

is Constitutional.
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A lower court has struck down the law's
requirements for reporting domestic bank-
ing transactions, but it has upheld the act's
record-keeping regulations and its provisions
requiring reports of foreign banking trans-
actions.

BANK SECRECY ACT

The Bank Secrecy Act was adopted by
Congress in October 1970 to “reduce the
maintenance of appropriate types of records
« « » Where such records have a high degree
of usefulness in criminal, tax, or regulatory
investigations or proceedings.” It requires
financial institutions to maintain customary
ledger-card records for commercial and sav-
ings accounts, plus microfilm of almost all
checks, drafts or similar instrument drawn
on or presented for payment or recelved for
deposit or collection.

The Bank Secrecy Act also authorizes the
Treasury Secretary to subpoena certain of
these records and to share them with other
government agencles, such as the Federal
Bureau of Investigation, in connection with
specified inquiries.

The act had been scheduled to take effect
July 1, 1972, but was held up when the law
was challenged in separate lawsuits filed by
the American Civll Liberties Union and by
the 158-member California Bankers Assocla=-
tion. In September 1972, a three-judge federal
appeals court panel in San Francisco held
two to one that the law’s domestic reporting
provisions are unconstitutional. The panel
sald those provisions, along with the Treas-
ury Secretary’'s subpoena power, violate the
right of privacy guaranteed under the Con-
stitution’s Fourth Amendment.

However, the panel sald it didn’t find any
constitutional violations in the act's record-
keeping requirements or provisions covering
foreign banking transactions. Both the gov-
ernment and those challenging the act
sought high court review, urging the Su-
preme Court to reverse that part of the lower
court ruling adverse to them. The court is
likely to rule on the case later in its present

HON. ALF M. LANDON SPEAEKS AT
BAEKER UNIVERSITY

Mr. DOLE. Mr. President, former
Kansas Gov. Alf M. Landon recently
shared his insight on the current political
and international scene with the faculty
and student body of Baker University..
Speaking at the Baldwin, Kans., campus
of this outstanding institution, Governor
Landon brought his years of experience
and finely honed powers of observation
to bear on many of the trends and events
making headlines today.

I found his views—particularly those
relating to the importance of our na-
tional defense capabilities—to be quite
thought-provoking and timely. And I
ask unanimous consent that the text of
his remarks be printed in the REecorp.

There being no objection, the address
was ordered to be printed in the
REcCORD, as follows:

ON POLITICAL QUESTIONS
(By Alf M. Landon)

I am honored with your invitation to be
the first speaker on your convocation for the
ensuing academic year.

I am not golng to discuss the obvious ad-
vantages you have in this splendid university
to cultivate cultural and spiritual values.
However, a well-rounded education requires
interest in what is occurring in dally life
around us as covered by dally newspapers,
radio and television. This gets us closer to
life as it i1s than what we read In books,

I am golng to discuss—as a proud poll-
ticilan—the exciting and stimulating ven-
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task of politiclans necessary in governing
people. That is true at all levels of govern-
ment, with the public officlals of
municipalities, counties, states and the na-
tlon. Euphemistically, they are frequently
referred to as public servants, when, as a
matter of fact, they are the governing people.
Yet they are never the masters of the people
because they must always bear in mind that
the ultimate power always rests in the hands
of the voters.

The saving grace of America is that there
are always sizeable groups interested in pub-
lic service of one kind or another. Some love
to preach or to teach—or to participate In
civic clubs, chambers of commerce or lodge
activities. Some love polities.

While I have been interested and active
in politics from my earliest days, it has not
been a vocation with me. The only payirg
full-time public job I ever had was four years
as governor of our great and beloved state.

I cut my eye teeth In politics as County
Chairman in the Progresslve Party cam-
paign in 1914, That old Bull Moose
was the party of the youth. We were the
“wild” men of those days.

Before the Bull Moosers were the Popu-
lists. Their party lasted longer than the old
Progressive Party. Yet both had a definite
effect In shaping future state and national
governments. The principles they advocated
were subsequently adopted by the two major
parties and have long been the law of the
land,

The principal legislative changes they ad-
vocated were: direct primaries; popular
election of U.8. senators; state and national
regulation of big business; government ware=
houses for surplus agricultural ecrops; or-
ganization of free labor; women's suffrage
and stringent regulations of women and
child labor.

The old Bull Moose slogan, “Pass pros-
perity around,” along with the New Na-
tionalism that Theodore Roosevelt advocated
in his Osawatomie, Kansas, speech in Au-
gust, 1910, really describe the policles of
both major parties that brought government
in tune with the times in sub-
sequent years to the extent that government
power is now used to plan our national
economy.

That, of course, means a great increase In
the power of central government. So poli-
ticians are necessary not only in making de-
clsions by the voters and working them out
in both legislation and administration.

That brings me to the present heated dis-
cussion of the constitutional use and ex-
tent of executive power and the law, on
which the judicial system will have the final
say, as 50 many times In our history.

The question of executive privilege com-
munication—although of great importance
in the efficlent operation of our Immense
government bureaucratic structure of to-
day—misses the basic Issue—compared to
the steadily growing concentration of power
in the chief executive that has been created
by the Congress in managing the country's
economy in meeting modern problems of
our complex industrial and social life. That
was never dreamed of in the original con-
stitutional debates dealing with individual
civil rights.

George Washington is rightfully called the
father of our country. By the same token,
John Marshall, the first Chief Justice of our
Supreme Court—in establishing the implied
powers of the presidency by his constitu-
tlonal decisions—could rightfully be called
the father of the executive power of the
presidency.

That issue was fought over In the state
conventions ratifylng the constitution and
has been fought over ever since. Perhaps
the Watergate scandal will occupy & place
in history of bringing—through judicial de-
cisions—a clear definition—a summation—
of the constitutional relationship between
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the President and the Congress and the
vested power of each.

It is interesting that the warnings in
those state conventions of the opposition
speakers—Ilike Patrick Henry—of the danger
to our Republic of the ambiguous terms in
the constitution as to the powers of the
presidency—are now being heard once more
from those rightfully incensed by the Water-
gate scandal, yet who are unmindful of far
greater concentration of power in the hands
of the chief executive.

The Watergate scandal is going to wind up
in the courts where it started. Archibald
Cox, the speclal prosecutor, and his staff—
all strong and energetic active Democrats
named by President Nixon's attorney gen=-
eral—are energetically and carefully prepar-
ing their criminal cases for presentation to
the federal grand jury.

I do not dismiss lightly the extent of the
stupid Nixzon appointees’ participation In the
abuse of law and free political expression of
human political rights.

I do not believe that the Watergate scandal
threatens the future existence of our repub-
lic, as the ebullient Benator Sam Irvin de-
scribes 1t.

Af far as the future of our great and be-
loved republic is concerned, I have protested
for forty years at the lack of concern at the
steady increase in executive power concen-
trated In the presidency by and through the
steady streamlining of economlic legislation
that started with President Franklin Delano
Roosevelt’'s administration.

In the present Congress, there is pending
legislation that will further nationalize
American railroads. Just consider the tre-
mendous increase in presidential power that
is.

Furthermore, it is not a sound answer to
the drastic changes in American transporta-
tion that are plainly in sight. America's rall-
roads are not only the cheapest way of trans-
portation; they also best meet ecological de-
mands.

There are pending in the Congress some
four or five different proposals for a solution
to the northeast railroad crisis. These grow
out of the Order of the Federal District Judge
in charge of the Penn Central reorganization
in granting further delays on the plea of the
trustees that Congress should be glven an
opportunity to act in the matter. The court,
by its inaction and refusal to exercise its
powers, has confronted the Congress with
unacceptable alternatives.

The trustees of the Penn Central, ap-
pointed by this judge, have been unable to
secure funds for its continued operation.
Why does not the judge give them the wide
authority of receivers to liquidate the pres-
ent indebtedness of the Penn Central and
thereby have available its tremendous assets
of some 15.8 billion dollars for refinancing
and continuing its operation? The creditors—
including preferred and common stock hold-
ers—would have to be satisfled with a scaling
down of their Investments, with the hope
that—wlth sound financial and operating
management—they could recover some of
their loss.

Instead, he is asking the Congress to pro-
vide the necessary capital to continue the
operation of the Penn Central.

What right does the Congress have to
protect private investors against losing any
money, at the expense of the American tax-
payers?

I am opposed to the Congress taking this
action. I opposed the Lockheed loan. If we
start in now again with the Penn Central,
will we have to bail out the five other north-
eastern railroads in bankruptcy and the six
or seven other American raflroads in finan-
cial distress? If the Congress is to assume
the responsibility the Federal District Judge
in the Penn Central case somewhat arrogant-
ly confronts them with, it will mean they
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must also appropriate funds for these other
raflroads,

That is nationalizatlon of the rallroads
through the back door. Think what awe~
some power this adds to the presidency—
and what liuge amounts of taxes the Ameri-
can taxpayers will have to dig up.

There ls also legislation pending In the
Congress that delegates increased power to
the president of raising and lowering tariffs.
It is almost impossible for the Congress to
act on the spot when immediate action 1is
required on matters of this kKind. But the
American presidents have already power to
act on tariff questions that they have not
used. Then why should the Congress give
them additional power?

In almost any area you choose, it is awe=
some the power the Congress has delegated
to the President—or to the executive officers
under his control. This great increase in
executive power has occurred with little pro-
test In the last 40 years.

In 1974—certalnly 1976—the basic issues
are going to be what they have always been—
even in tribal days—under any form of gov=
ernment—at any time and in any clime:
simple existence. The cost of living. What
you eat and what you wear. Whether times
are good or bad. Jobs.

I sum it up easlly—prosperity—and that
requires enduring peace.

Peace 1s dependent on the foreign policles
of President Nixon. We are not out of the
bad lands of the cold war yet. Much can
happen in forelgn affairs between now and
November, 1976.

For twenty-odd years, I have urged a de-
tente with Russia and China—and promptly
supported Presldent Nixon's momentous pol-
icies with them.

Our President is In an extremely difficult
position of pushing the Congress for ade-
quate defense appropriations and, at the
same time, pursuing his foreign policies that
have changed the world.

Now is no time for the Congress to cut
the President's defense budget, thereby en=-
dangering maintenance of our present level
of military strength.

Such action would jeopardize President
Nixon's work plans for a general disarma-
ment agreement between governments, for it
would prematurely and unilaterally disarm
our nation. It would rob the United States
of Its strongest negotiating element, since
other countries would have no great motl-
vation to disarm.

It would leave America In a weakened
position to reach a genuine and workable
detente with Russia.

Peace is vitally based on multflateral dis-
armament and mutually beneflcial trade re-
lations. President Nixon's remarkable ability
to negotiate those must not be reduced at
this crueclal juncture in the world’s history.
The stakes are high—peace and prosperity.
We cannot afford to throw them away.

If we continue to find our way to the sound
ground of collective agreements between dif-
ferent major governments that induce real-
istic cutting of enormously expensive mili-
tary structures and promote better trade and
commerce, and & higher standard of living—
then the worldwide prosperity causzed by en-
haneing continued peaceful prospects for the
future will be of great importance to peoples
all over the world for generations to come.

RESTORING NORMAL RELATIONS
WITH SWEDEN

Mr. PELL. Mr. President. as a strong
supporter of Senate Resolution 149 eall-
ing for restoration of normal friendly
relations with Sweden and a prompt ex-
change of ambassadors—action long
overdue—I was delighted by the Senate
action on October 4 adopting the resolu=
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tion. I had hoped that the administration
would respond to this urgent sense of the
Senate by some immediate indication of
intention to seal the breach in our tradi-
tionally close and beneficial relations
with Sweden. I have maintained all along
that this interruption should never have
occurred in the first place. As I informed
the Senate at the time (CONGRESSIONAL
Recorp, January 6, 1973, p. 415), our
refusal to receive a new ambassador from
Sweden was “mistaken, petty, and inap-
propriate.” It resulted from an unfor-
tunate tendency on the part of the ad-
ministration to take action affecting for-
eign affairs on the basis of pique.

In the case of Sweden, our brusque ac-
tion was obviously prompted by the out-
spoken words of the Swedish Prime Min-
ister in condemning U.8S. terror bombing
of North Vietnam during the Christmas
season last year. In doing so, the Prime
Minister reflected, too, the dismayed
reaction of many of us in the Congress
and of millions of other American citi-
Zens.

Happily, congressional action finally
terminated our military involvement in
Indochina. Thus a source of friction has
been eliminated from the relations be-
tween two old and good friends with far
more in common than in dispute.

Both our countries have much to gain
from working closely together in defeat-
ing common enemies of mankind—pov-
erty, violence, environmental, economic
and social disorders, I have often said
that if you want to foresee what is going
on in the world on these fronts 5 years
from now, take a look at what Sweden
and the rest of Scandanavia are doing
today.

The present sullen state of our rela-
tions with Sweden does not foster this
mutually beneficial cooperation. This is
why I think it is so important that the
administration act in accordance with
Senate Resolution 149. I urge this action
now.

NATIONAL FEDERATION OF BUSI-
NESS AND PROFESSIONAL WOM-
EN’'S CLUES

Mr. MATHIAS. Mr. President, this
week—the week of October 21-27—the
National Federation of Business and Pro-
fessional Woman's Clubs, Inc., is recog-
nizing all working women in their pro-
grams across the country. Appropriately
in Maryland, this week follows by just
a few days an event that was held in
Baltimore. It was a women’s fair, held in
recognition of efforts by women fo create
a more meaningful role for themselves
in society. The programs of the Business
and Professional Women’s Clubs, Inc.,
in Maryland and across the country, are
a constructive part of this process: They
deserve recognition and commendation.
I am pleased to be able to join in the
tribute that is being paid to the National
Federation of Business and Professional
Women'’s Clubs, Inc., as they observe this
special week.

ARMS TO ISRAEL

Mr. STEVENSON. Mr. President, I am
pleased that, sfter an initial delay, the
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administration decided to supply Israel
with the equipment necessary to offset
the massive infusion of Soviet arma-
ments to the Arab belligerents in the
current conflict. This step will help elim-
inate incentives to aggression and there-
by create a climate in which a durable
cease-fire and ultimately a settlement
can be arrived at.

I ask unanimous consent that a copy
of some remarks I made on this subject
on October 12 be printed in the Recorp.

There being no objection, the remarks
were ordered to be printed in the Recorp,
as follows:

EXCERPTS FROM A SPEECH BY SENATOR STEVEN-
SON, AS DELIVERED IN New Yorx CITY,
Fripay, OcroBEr 12, 1973
When I ran for the Senate in 1970, I was

charged with having a split personality when

it came to matters of war and peace; I

was, according to my accusers, a dove about

Vietnam—but a hawk about Israel.

I explained then that Israel is a free and
democratic state—devoted to the principles
of cooperation, not coerclon. South Vietnam
was not.

Israel has sought to buy arms and fight
her own battles. Bouth Vietnam did not.

There are some other, deeper reasons why
Israel deserves the support and admiration
of our government and our people.

The tiny nation of Israel symbolizes man-
kind’s atonement for anclent injustices.
Israel represents one of those rare moments
when mankind has sought to restore what
was taken away; to recompense a people
dispossessed for centuries.

Israel shows what falth and energy and
genius can do. The people of Israel have
literally made the desert bloom, and Israel
has made herself a model of economic and
soclal creativity. Such achlevements deserve
to stand.

Israel is something rare among the nations
of the earth: a nation founded not for rea-
sons of conguest or empire, but in the serv-
ice of an idea. The United States, also, is
such a nation—and perhaps that is one rea-
son we feel such a kinship with Israel: both
of us trace our roots as nations to some deep
and worthy principles.

& For all these reasons, Israel deserves to
ve.

For all these reasons, Israel deserves to
prosper.

And for all these reasons, Israel must have
the means to defend herself agalnst attack
and the means to protect herself in the
future.

I believe the Administration should im-
mediately use its power—power that Con-
gress gave the President in 1971—to help
Israel re-supply herself with arms: arms to
match the arms supplied to her enemies by
other nations, and arms to assure the con-
tinued defense of Israel against aggression.

I urge the President to use that power—
to use it immediately. It will be a sad day in
the history of our proud country if it sub-
mits to blackmall, History would not look
kindly upon our generation if we failed to
grant Israel the means to survive, to suc-
ceed—and to live in peace. Israel must not
be sold for a barrel of oil.

We must live up to our difficult responsi-
bilities in the Middle East: to guarantee the
survival of Israel, and promote a climate
within which the parties will negotiate, as
only they can, & just and enduring peace.

MILITARY RECORDS FIRE AT ST.
LOUIS
Mr. HARTKE. Mr. President, as mem-
bers of this body will recall, early on the
morning of July 12, 1973, a fire was
discovered on the sixth floor of the Mili-
»
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tary Personnel Records Center near St.
Louis, Mo. That fire burned for 5 days,
and when it was over, some 21.8 million
military service records, principally be-
longing to Army veterans discharged be-
tween 1912 and 1959, were severely dam-
aged or destroyed. As chairman of the
Committee on Veterans' Affairs, I im-
mediately sought to determine how this
would affect applications for veterans’
benefits which must be based on proof
of service or, in the case of a disability,
service connection. I therefore continue
to closely follow developments in the
aftermath of the fire, and recently re-
ceived a detailed status report from the
General Services Administration (GSA)
which I believe will be of interest to my
colleagues.
EXTENT OF DAMAGE TO RECORDS

GSA has informed me that an esti-
mated 3.2 million of the 21.8 million rec-
ords located on the sixth floor at the
time of the fire can be salvaged. Records
on the other floors were not damaged by
the fire, although some suffered minor
water damage. The specific files affected
are as follows:

Army personnel discharged between
November 1, 1912, and December 31,
1959: 2.5 million of 20 million can be
salvaged;

Air Force personnel discharged be-
tween September 25, 1947, and Decem-
ber 31, 1963, last names beginning with
the letters “I" through “Z’; 423,000 of
1.4 million can be salvaged; and

Army personnel discharged between
January 1, 1973, and time of the fire;
314,000 of 316,000 can be salvaged.

It is interesting to note that some
papers are being saved by placement in
a space age vacuum chamber where they
are dried out by lowering the humidity
to approximately 15 percent.

SUBSTITUTION OF RECORDS

An Interagency Military Personnel
Records Policy Working Committee was
established by the Archivist of the Unit-
ed States to determine how much of the
information destroyed is available from
other Government records. The group
met four times during the summer and
reported that the information required
to obtain benefits in the 18.6 million
cases where service files were destroyed
can be obtained in most instances from
Veterans’ Administration records, mili-
tary payrolls and pay vouchers, Selective
Service records, and other similar ma-
terial maintained by Federal agencies.

PREVENTING A REPETITION

GSA has concluded that—

There were serious deflclencies in the fire
protection system at the Military Personnel
Records Center.

Sprinklers had not been installed;
some 60 percent of the records were in
cardboard boxes rather that metal file
cabinets; in addition, there had been 11
minor fires at the Center in the 2% years
prior to the July 12 blaze, six of them
classified as cases of suspected arson.
GSA has submitted to Congress a $7.9
million prospectus for restoring and up-
grading the facility, including the in-
stallation of fire-rated partitions, fire
detection systems, and automatic sprin-
klers. A request for supplemental fund-
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ing is being prepared, and I stand ready
to support it with the hope that my col-
leagues will see fit to do so as well. It
appears to me that the duplication of
military service records, perhaps by
microfilm, with placement in a second
location, also deserves careful considera-
tion as an advisable precaution. I cer-
tainly expect that one such unfortunate
tragedy, inconveniencing on the order of
20 million veterans, is sufficient to in-
sure that all necessary steps will be
taken promptly to prevent a recurrence.

The Senate Committee on Veterans’
Affairs, which I am privileged to chair,
is encouraged by the speed and good
sense displayed by the GSA and other
agencies in responding to this erisis af-
fecting so many former American serv-
icemen and their families. My distin-
guished colleagues can be assured that I
and the members of the Veterans' Af-
fairs Committee will continue to keep
close tabs on this matter, and that we
will initiate any legislation that the situ-
ation dictates as necessary to insure that
the veterans affected receive the benefits
and services to which they are entitled.

THE UNITED NATIONS

Mr. McGEE. Mr. President, on Wednes-
day of this week, the United Nations
celebrated its 28th anniversary. In con-
nection with this historic event, I be-
lieve we all should pause to refiect upon
the intense difficulties of the Middle East
and turn to serious consideration of the
shared hopes of all Americans for a
renewed faith in the United Nations.

We have seen for the first time, under
the aegis of the United Nations, the
Soviet Union and the United States
cosponsoring resolutions calling for an
end to major conflict in the world. The
U.N. Security Council action has been a
most hopeful sign for citizens of the
world as the two major powers of our
planet have turned to the only universal
body we have in search of a solution to a
very dangerous and delicate conditon in
the Middle East.

Secretary-General EKurt Waldheim
has often pointed out that collective
measures for the prevention and re-
moval of threats to the peace are re-
quired. Certainly, the United States and
the Soviet Union are to be congratulat-
ed for this shared collective response.
The crisis in the Middle East is not over,
as events of yesterday bring reality
harshly into focus. The situation remains
potentially explosive, although the crisis
appears to be easing. However, at some
other time in the past, the major power
resistance to seeking a solution would
have been out of the question. Today, we
are witnessing an historical period
whereby the mutuality of interests be-
tween the two major powers, no matter
how limited they might be, have ap-
parently kept us from going over the
brink. As g result, we have seen both the
Soviet Union and the United States
turning to the United Nations for a re-
solution of the erisis.

For the first time, the two major
powers have also jointly requested the
Secretary-General to “take measures for
immediate dispatch of United Nations
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observers to supervise the observance of ment from the institution are not heard.

a cease-fire.” Realistically, this is the
manner by which the Security Council
is able to play effectively its intended
role under the Charter for the effecting
of peace and security throughout the
world.

As we are within the second quarter
century of the United Nations, it seems
appropriate to consider our goals in re-
lation to improving the effectiveness of
the United Nations and how the United
States may reasonably proceed with that
task.

Our firsthand experience at the U.N.
has brought home the realization that,
after 28 years of existence, the Orga-
nization, established to “save succeed-
ing generations from the scourge of war,”
has not been able to exert any signifi-
cant part of its cardinal mandate. How-
ever, with the joint efforts of the major
powers, and particularly Secretary of
State Henry Kissinger’'s responsible lead-
ership, it is clear Security Council ac-
tion may indeed move us to a new day
and a new atmosphere of understanding,
no matter how painfully slow the process
may be. Previously, without a joint un-
derstanding between the Soviet Union
and the United States, the U.N. had
neither the power nor the moral author-
ity to cope with the member nations’
proclivity for violence.

In the past, the UN. became an in-
strument through which concerted in-
ternational action became possible in
limited areas of human endeavor. The
Organization has served as a mirror of
the complex, disjointed, at times un-
pleasant reality, which characterizes the
international community. The fault lies
not with the institution, but with those
who made it what it is—the sovereign
nations of this world, each governed by
its own ambitions and fears, each jealous
of the prerogatives of its independence.
The United Nations is uniquely their
creature. It is neither more nor less than
what the member states have been will-
ing to make it.

The United States is one of the mem-
bers. partly responsible for this state of
affairs; for, although we have played a
major role in the founding and perpetu-
ation of the Organization, American pol-
icy has encouraged little real growth in
the U.N. Futhermore, we have extolled
the virtues of international cooperation,
while withholding from the U.N. the full
measure of our political support which
the Organization has needed in order to
become an effective instrument for peace
and progress in the world community.

It is hoped, as we refiect upon the
observance of the 28th anniversary of
the United Nations, that, under the lead-
ership of Secretary Kissinger, a new
emergence of American policy at the
U.N. will be forthcoming—a policy which
will bring the U.N. from the perimeter
of our foreign policy efforts into the
center of our international considera-
tions.

It is also appropriate to reflect on con-
gressional attitudes as they concern the
United Nations. We are continually be-
sieged by assaults on the organization
in the Congress. Hardly a week passes
that expressions of disenchantment,

condemnation, or calls for disengage-

I suppose these expressions are to be ex-
pected since certain appeals have to be
made to certain constituencies. It is an
easy way out, for it does not require
making difficult decisions which result
in constructive approaches to our in-
volvement in the U.N. I believe it also
reflects a certain loss of faith in all man-
kind, a dilemma I personally do not
share.

I would point out that the United Na-
tions provides us with the vehicle to
search out what limited areas of mutual
interest may exist in the world today.
In this way, we are laying a foundation,
based upon a mutuality of interest, which
can only serve to strengthen the inter-
national bond among nations. I sincerely
believe that we must aggressively pursue
this course if we are ever to have the
chance of coming to grips with chaotic
global concerns and problems.

With these reflections in mind, it
would be my hope that sincere efforts
be launched in the Congress to gain a
greater appreciation for the potential of
the United Nations and its positive ac-
complishments. To do otherwise is to
“cop out” on the world as an admission
that we do not possess the capability
or capacity, as a nation, to work effec-
tively in strengthening our institutions.

A HOME ON SINKING SAND

Mr. HARTEKE. Mr, President, the mo-
bility of the 20th century has made inter-
state land sales a very attractive market,
Most of the purchases are of vacation
homes or of land to be used when the
buyer retires. The ownership of such
property continues to rise sharply. In
1967, 1.7 million households owned sec-
ond homes. In 1970, this figure rose to 2.9
million, approximately 4.9 percent of all
households.

There are an estimated 10,000 devel-
opers of vacation homes in the United
States. Many of them are honest and
provide a quality vacation home. How-
ever, some developers take a person’s life-
fime earnings in exchange for a swamp
or patch of desert. It is the unscrupu-
lous dealer that must be regulated be-
fore more families lose their savings.

Mr. President, Robert H. Boyle wrote
an article for the July 23, 1973, issue of
Sports Iustrated magazine which, after
thorough investigation, notes many of
the frauds and swindles being perpe-
trated on the people.

My bill, 8. 1753, which I introduced
May 8, 1973, would require the licens-
ing of developers and their agents. In
order to attain a license, a developer
would have to be of good character and
business reputation; trained and experi-
enced in the field; and not have commit-
ted any acts contrary to the intent of
the bill within the past 5 years.

Mr. President, my bill would go a long
way toward securing and preserving the
savings of the families in America which
seek a vacation home.

Mr, President, I ask unanimous con-
sent that the article by Mr. Boyle ap-
pearing in the July 23, 1973, issue of
Sports Illustrated, be printed in the
RECORD,
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There being no objection, the article
was ordered to be printed in the Recorp,
as follows:

Buy Now AND CRY LATER
(By Robert H. Boyle)

(Step right up, folks. Hurry, hurry. Get
some land and build your dream house for
those declining years: golf in your backyard,
tennis two blocks away, water all around, and
fish—suckers—everywhere.)

The case of Mrs. Gomer Jones, widow of
the Oklahoma athletic director and football
coach, is simple and instructive for potential
buyers of vacation homesites. When Mrs.
Jones went to see the New Mexico lots that
her husband had bought for retirement, she
broke down and cried and subsequently gave
her lots away.

There are an estimated 10,000 developers
in the vacation home business in the UT.B.
Some have projects that are well conceived
both filnancially and environmentally. But
unfortunately, there are too many projects
that are bad on either one count or the other
or both. Indeed, the vacation home business,
especially undeveloped lot sales, is rife with
deceptive practices, and state and federal
agencies have their hands full running down
complaints from the victimized. There is so
much fraud rampant that Vince Conboy, a
real estate broker in Naples, Fla. and a cru-
sader against the bunco artists roaming his
state, says, “It's the single biggest swindle
in the country.”

George K. Bernstein, who recently took
over and shook up the Office of Interstate
Land Sales Registration in the U.S. Depart-
ment of Housing and Urban Development,
says of the industry, “Though there are many
reputable developers who have every inten-
tion of performing their promises, there are
those who are not reputable. We are dealing
with salesmen—across the board, even among
the reputable companies—who promise you
the world and who are working on a com-
mission, and thus have an incentive to sell
and le through their teeth.”

For all the warnings by responsible public
officials, it 1s almost impossible for any Amer-
ican with a postal address or a telephone to
escape the hard-sell salesmen. Slick brochures
bursting with color photographs of the great
outdoors pour through the mail, and the
phone rings with unsolicited calls about your
chance for a second home in the wilderness—
that retreat by the lake, your own beach on
the sea. There are all sorts of come-ons, rang-
ing from free plastic dishes to a free dinner
at a local restaurant. The gullible who accept
are met by an army of salesmen who wear
bell-bottom trousers and have more teeth
than Bert Parks, They pin a card on your
lapel proclaiming you “Mr. VI.P.,"” and with-
in two minutes they are calling you by your
first name. The pltch varles, but essentially
it has the same opener. After dinner a movie
is shown about the paradise you can buy.
Both the film and the salesmen emphasize
that Sleazy Acres 1s “totally planned,” down
to the new lake stuffed with bass built along
the lines of Chicago aldermen. If the project
is in Florida, anywhere in Florida, it is al-
ways “near Disney World." Wherever the
locale there almost always are swimming, wa-
ter skiing (and maybe skiiing, too), sauna
baths, a yacht club, horseback riding, sailing,
golf and, if you're lucky, a kiddle zoo! You
can’t miss. The salesmen have an assortment
of lines. “Why I'm buying here myself just
as an Investment.” “Bail into coves no one
else knows about.” “Go out In the early
moerning, breathe deeply and catch a whiff of
the American dream."” In too many cases the
dream turns out to be a nightmare. That
desert “ranchette” turns out to be a guar-
ter-acre lot miles from nowhere, and the
water only 800 feet away is just that, straight
down. The southern hideaway is just that,
too; many buyers can never find theirs be-
hind the stands of swamp grass. Resale value
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is often nil. But then again, you have to have
vision, as the salesman says.

‘Whenever a land-development scheme is
announced, conservationists are usually the
first to protest. Aside from any rip-off of the
public—and there may be none at all in-
volved—a development might not only put
& stress on the environment but become &
tax burden. Last year the Northern Envi-
ronmental Couneil in Duluth, which takes in
a host of organizations from Michigan to the
Dakotas, issued a paper noting that “Local
and county zoning regulations have, with
very few exceptions, shown themselves to be
almost useless when dealing with large-scale
developments. These mass recreational pro=
motions suddenly create vast new urban
communities without adequate local govern-
ment or public services.” As the study points
out, the promoter departs when the lotas are
sold, and “Left behind is usually a weak land-
owners assoclation and the same rural town-
ship government to deal with mounting de-
mands imposed by hundreds of new home-
owners who expect road malntenance, sani-
tary-waste disposal, fire and police protec-
tion, lake and (often) dam management and
miscellaneous public services Including
schools for those who become permanent
residents. In fact, a whole new urban com-
munity arises overnight, too large and com-
plex for the capabllities of local govern-
ments to deal with.”

When the NOREC made a study of a shore
development on Lake Superlor in Minnesota
it reported that 40% of the shore surveyed
was “unsuitable for soil absorption sewage
disposal systems because the soil 1s too heavy
or underlain with rock to permit percolation.
And an additional 27% of Minnesota shore-
line . . . is so permeable that it permits too
rapld a percolation rate for complete neu-
tralization of sewage contaminants before
reaching the lake water.” In Wisconsin, Sen-
ator Gaylord Nelson warned, “With vast areas
of the state still unzoned, and weak controls
on the massive new leisure living develop-
ments now being planned throughout the
state, we are about as well equipped to deal
with the recreation revolution as someone
planning to shoot spitballs at a tornado. If
we don't act decisively now, In a decade the
once pristine environment of northern Wis-
consin will be turned into a recreation slum.

Senator Nelson is working on an amendment
to Senator Henry Jackson's federal land use
bill that would make developers prove that
their projects are environmentally justified,
but the fact is that even where there are
laws some developers will do their best to
bend them. In New York, for example, it is
not just a matter of legislative statute but
an actual state constitutional amendment
that forest preserve lands in the Catskills
and Adirondacks must remaln “forever wild.”
This constitutional amendment, adopted In
1894 after destructive logging of lands owned
by the state since colonial days, has been up-
held time after time by the voters. Even so,
battles crop up, and there are several fights
going on now. In the Catskills, John H.
Adams, a former assistant U.S, attorney who
is now the executive director of the Natural
Resources Defense Council, has personally
filed suilt, along with Friends of the Earth,
the Atlantic chapter of the Slerra Club and
the Theodore Gordon Flyfishers, against
Rockland Town authoritles to prevent Mr.
and Mrs. Fred Haas from developing Edge-
wood Lakes, Inc., & 400-acre property di-
vided into half-acre vacation lots. Adams al-
leges that the town unlawfully amended
zoning to allow the subdivision and, more-
over he charged that sewage from the de-
velopment would pollute Waneta Lake and
the Beaver Klill, which are designated as
forever wild areas under the state constitu-
tion. The Haases filed a counterclaim against
Adams alleging that he was Indulging in ma~
lictous prosecution and had prompted news-
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paper articles to appear that caused them
financial harm. Decisions in the case may be
& year off, but the New York State Depart~
ment of Environmental Conservation has
ruled, as the result of a hearing requested by
petition, that although it 1s not opposed to
the project, no sewage effluent could be placed
either in Waneta Lake or the Beaver KilL

In the Adirondacks, the largest wilderness
area east of the Mississippi, conservationists
have been contesting two proposed mam-
moth developments. The first of these,
dubbed “Ton-Da-Lay” by promoter Louis
Papparazzo, would house 20,000 people on
18,5000 acres near Tupper Lake, The second,
as yet unnamed by the Horlzon Corporation,
is supposed to be set on 24,000 acres in the
northern section of the mountains, Now,
however, both projects may come to naught,
at least as envisioned in the eyes of the de-
velopers. Following the recommendations of
the Adirondack Park Agency, the state legls-
lature last May passed a bill imposing strict
rules on development of privately owned land,
so strict In fact that one conservationist
says, “Massive second-home developments in
the Adirondacks will be a thing of the
past.”

In part, the Horizon Corporation’s an-
nouncement of its purchase of land in the
Adirondacks prompted the legislative actlon.
In an open letter to New York newspaper
editors and state officlals, Harvey Mudd II,
director of the Central Clearing House, a
conservation group in Santa Fe, N. Mex,,
wrote In June 1972, “The people of New
York will get no ‘bargain’ if the Horizon
Corporation is allowed to develop the 24
thousand acre property in the Adirondack
State Park. . . . Horizon Corporation con-
trols nearly a quarter of a million acres of
land in New Mexico in or near two gigantic
parcels known as Paradise Hills and the
Rio Communities (Rio del Oro, Rio Grande
Estates, Rancho Rio Grande). Thelr massive
sales organization in New York State sells
these ‘sure fire investments’ to thousands
of New Yorkers every year who are led to
belleve that they are buying a lot on the
edge of a verdant golf course, when In fact
they are getting a plece of worthless des-
ert half a dozen miles from the nearest
utility tie-up or community services.

“Horlzon Corporation sends many thou-
sands of letters urging people to invest suc-
cessfully In real estate, Horizon Corpora-
tion itself i{s the successful investor. They
purchase large tracts of land in New Mexico,
the price often under $200 an acre, cover
the land with lot grids and sell it to the
gullible in small size lots at prices that
usually exceed $4,000 an acre. . . . The real
estate section of the Albuguerque Journal
is full of Horizon Corporation resales, which
are well under the original price paid. The
market is glutted with second-sale subdivi-
sion lots, and the company is certainly
making no repurchases itself.

iy ® N Horizon's largest holding in New
Mexico exceeds 145 thousand acres. As of
July 16, 1971 (when the latest Property
Report was filed), only 154 homes had been
built. In this operation, core unit develop-
ment, a few houses, a golf course, and a
sales office is used as the bait to sell the
remote desert land.”

In New Mexico, a Nirvana for big-city
dwellers, more than one million acres have
been scissored into small lots on paper.
This land, if built upon, could accom-
modate more than eight million people,
eight times the present state population.
New Mexico’s landscape is now ticktacked
with roads bulldozed out of the desert (state
law requires developers to provide access to
lots), and the dust they raise contributes
to air and stream pollution. In essence most
of the parcels are ghost lots, peddled to
people far away. Often the sales theme is
investment. Horlzon has advertised, “You
can make money here even if you can't spell
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Albuquerque.” When various clvic, con-
sumer-protection and conservation groups
banded together last year to back a bill in
the leglslature that would have allowed the
state to reject new developments that lacked
sufficlent water supply, they were soundly
beaten, even though the legislation was
supported by Governor Bruce King and
leading newspapers. As State Senator Eddle
Barboa argued in debate, “I don’t see why
we should spend hours worrying about
somebody in New York spending #$1,600 or
$2,000 on a worthless piece of New Mexico
land that doesn't have water. If they're
that stupid, let them spend it.. . . I have a
friend who 18 a stewardess with one of the
airlines that flles them in and she tells me
these people don't even drink water.”

Many out-of-staters who buy lots are sur-
prised to discover that it can rain heavily
in the desert. A South Carolina man who
bought a Deming ranchette after reading an
ad in the Washington Post later decided to
sell, He wrote a realtor In New Mexico, and
the realtor replied, . . . I am Vvery sorry to
inform you that I have been unable to in-
terest anyone in [your property] at any price.
« »« I don't know if you have seen the lots or
not, but all the access roads, as well as the
lots themselves, are under water during wet
weather ., , . when it is wet not even four-
wheel drive vehicles can reach them"

Land sales in Florida are often an impos-
sible mess. Robert J. Haiman, managing edi-
tor of the St. Petersburg Times, which has
run & series of exposes, says, “The sale of
Florida swampland to unsuspecting Norther-
ners has long been a national joke. But it's
not funny. It's a national seandal.” With all
deference to conservationists, Vince Conboy
points out that the state has spent more
money to protect alligators than it has to
prevent buyers from being devoured by sales-
men. Florida is crisscrossed with paper lots
that are elther under water or unreachable or
hold no likely prospect of development for
several hundred years, as Conboy makes clear
in a book he wrote and published, Expose,
Florida's Billion Dollar Land Fraud. Conboy
is no anarchist slinging mud at the real-
estate establishment. He has short hair and
belongs to Kiwanis and the Enights of
Columbus. Now 70 years of age, he is a native
of Wisconsin who moved to Florida 15 years
ago as a real-estate broker, In Wisconsin he
had worked for the Federal Government as
an appraiser, and what he found going on in
Florida real estate shocked him into becom-
ing a crusader. When the St. Petersburg
Times assigned Staff Writer Ellzabeth Whit-
ney to check Conboy's allegations in Expose,
it found him *“virtually unimpeachable on
almost every polnt.” Conboy, who has gotten
little help from either state or federal au-
thorities, 1s particularly outraged by Golden
Gate Estates near Naples in Collier County.
GAC Properties, formerly the Gulf American
Land Corporation, noted in a recent report
that it had sold almost all the 113,000 acres
in the subdivision, “They pald $100 to 3150
an acre and sold it for as much as $1,800 an
acre,” Conboy says. “They went in and
drained it so there are fires now. In fact, it's
a forest-fire nightmare. The company boasted
it would be the largest subdivision in the
world, but in all this 113,000 acres there are
just three houses after 10 years.”

Omne of the houses is occupied by Wald and
Mary Mitchell from Akron. The Mitchells,
who are in their 70s, sank almost $6,000 of
thelr savings into their lot, and rather than
lose most of that trying to sell, they decided
to build. However, they are so far out in the
boondocks that they cannot afford a tele-
phone. The phone company sald the house
was so remote that it would cost the Mitchells
£2,880 to bring in a line. Even if the Mitchells
could afford a phone, they would have little
time to chat on it since fire fighting 1s a full-
time job. In a two-month period they had to
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fight off fires on four fronts that threatened
to engulf their little home.

Conboy says, “More than $100 million has
been invested In that drained swamp by
wonderful people. Some might call them
suckers or fools for buying lots there, but
these buyers were people who had been
reared In a trusting way, people who couldn't
belleve that human beings could be so low
as to steal their life savings.” According to
Conboy, Florlda has more than two million
lots that have little or no resale value even
though many were purchased at fancy prices
as an investment. When he began making
noises about this, a General Development
Corp. subsidiary wrote to his wife offering a
$2,000 profit on lots she owned in Port Char-
lotte. Conboy replied that he would be happy
to sell If General Development would repur-
chase all similar lots owned by other buyers
for $1,600 each. The company refused.

The hard-sell hucksters peddling second
home lots in Florida, New Mexico and other
parts of the U.S. are having a feast on U.S.
servicemen overseas, The European edition
of Stars and Siripes last December devoted
three special eight-page news supplements to
U.S. land sales companies doing about $30
million a year of business in Europe with
GlIs. "All companies plead Iinnocence of
wrongdoing.” Stars and Stripes sald, “but ex-
haustive research in Europe turned up case
after case of misrepresentation and half-
truths, sins of omission and commission, ad-
vertising exaggeration and high-pressure
sales tactics.”” Misrepresentation went so far
that a salesman told one soldier that Dis-
covery Bay was In Florida and not Missis-
sippl.

Although European Command regulations
prohibit land companies from operating on
posts, the companies make the regulations a
farce by routinely hiring military personnel
as salesmen or scouts to find buyers. One
master sergeant admitted he had collected
85 for every husband and wife “unit” that he
steered to GAC. The former U.S. Army Europe
commander-in-chief, General Bruce C.
Clarke, has gone to work for Horlzon to
handle public relations, General Clarke, who
last fall invited key military authorities to
have lunch with him at various locations in
Germany, prepared a mail-order fiyer for
Horlzon entitled, “Why the Military Man
Should Acquire Land—by General Bruce C.
Clarke, U.8. Army, Retired."” General Clarke
was hopeful that authorities would allow
salesmen who “quallfy” to solicit on posts,
but, as Captain David Naugle, chief of the
Army's legal assistance division in Europe,
advised Stars and Stripes, the best way to
handle land salesmen i8 to “boot them into
the North Sea.”

For all the fraud and misrepresentation
going on, relatively few of the swindled
realize that they have recourse to a federal
agency that has recently started going after
the swindlers. The agency is the Office of
Interstate Land Sales Registration run by
George Bernstein and his deputy, John Mc-
Dowell, in the Department of Housing and
Urban Development. The agency, usually
abbreviated as OILSR, came into being iIn
1968, primarily because Senator Harrison
Williams Jr. of New Jersey was angered at
seeing the elderly victimized while buying re-
tirement lots. Still, until Bernstein took over
the agency had accomplished little and was
considered a lap dog of the land-sales in-
dustry.

A lawyer by profession, Bernstein is unusal
in that he wears two hats; before he took
over as OILSR chief, he was, and still is, the
Federal Insurance Administrator, a position
in which he caused some flap by going after
Blue Cross. When he assumed controls at
OILSR, he adopted the policy that he has
followed to this day. “I publicly called our
relationship with the land-sales industry an
adversary relationship. They sald we should
‘work together." My constituency is not the
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regulated industry but the publie.” That is
rather a mild statement for Bernstein, who
is given to such comments as “This is a bad
industry—it’s an industry not used to being
regulated,” or “I cut the big red apple and
watch the worms crawl out.” An alde has
sald, “Around here we rate developers from
zero to minus 10.”

The law under which Bernstein operates,
the Interstate Land Sales Full Disclosure
Act, requests developers, selling subdlvisions
of 50 or more unimproved lots less than five
acres in size, In Interstate commerce, to file
a detailed Statement of Record with OILSR.
They must also give purchasers a Froperty
Report that contains 19 items taken from
the Statement of Record on such matters as
the avallability of sewer and water service or
septic tanks and wells, distances to nearby
communities over paved or unpaved roads,
the number of homes currently occupied,
soll conditions that could cause problems in
construction, utility services and other mat-
ters. If the developer falls to give the buyer a
copy of the Property Report either before or
when he buys, the buyer may vold the pur-
chase. Moreover, should the developer fafl
to comply with the Full Disclosure Act in any
way or indulge in fraud, the buyer may sue
for damages, which are often measured by
the purchase price and court costs. In addi-
tion, OILSE can seek criminal penalties of
up to five year in prison, a fine up to $5,000,
or both. Even If a developer is operating
only within one state, Bernstein and OILSR
can get him if he has used the U.S. malls,
There are some drawbacks to the law. For
one, if a buyer fails to understand the prop-
erty Report and fails to understand or doesn't
read the fineprint saying no water is avail-
able, he is In tough luck. As they say at
OILSR, “The law will light the threshold
but not unlock the door.” Then again, as
Bernstein puts it, “A developer could be
raping the land ecologically, and there's not
a thing we could do as long as there is full
disclosure.”

Still, the law can be effective, and to make
certain that the public became aware of it
and his office, Bernsteln and McDowell made
a nationwide swing of 17 cities last year to
hold public hearings on the law and to listen
to the aggrieved. They heard one horror
story after another. The company that drew
the most complaints was GAC, one of the
largest developers. Most of the complaints
concerned misleading sales practices and
misrepresentation.

Last October Bernstein really stunned the
American Land Development Association
when he announced that a federal grand
jury in Atlanta had returned a 22-count
criminal indictment against four individual
corporate officers, three corporations and
eight land salesmen. One of the corporate of-
ficers indicted was Frank A. Carcalse, presi-
dent of Great Northern Development Corpo-
ration and also chairman of the board of the
American Land Development Assoclation.
Adding salt to the wound, Bernstein said, “If
we were looking for a case illustrating all
the abuses about which we have been warn-
ing the public at our abuses hearings we
couldn't have found a more frightening ex-
ample.” Among the charges by the grand
jury, all of which revolved around a develop-
ment known as Treasure Lake of Georgla,
Inc., were that the defendants had falled to
register and file a Statement of Record prior
to initial sales and that there was misrepre=-
sentation after they finally did; obtained by
fraud the signatures of buyers on documents
which showed that a Property Report had
been received when it had not; showed buy-
ers phony pictures of & lake, a golf course
and other recreational improvements in a
conspiracy consisting of “devices, schemes
and artifices to defraud and establish a prac-
tice and course of business which would op-
erate as a fraud and deceit.”

In response to the land swindles and in
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answer to bad planning, several states—not-
ably Vermont, California and Maine—have
recently passed legislation to protect both the
buyer and the environment. In California,
Boise Cascade recently agreed to a $58.56 mil-
lion settlement of lawsuits brought against
the company for false and misleading sales
practices, following a halt last July of recre-
ational land sales. The Sierra Club Bulletin
noted, “What sort of enterprise is it where
a large, financially responsible corporation,
with millions of dollars in assets, thousands
of stockholders and a large staff of experts
should fall so low while dozens of tacky op~
erations continue to thrive? Boise's experi-
ence confirms what many have known all
along—that the recreational land business,
dealing in a largely unnecessary product that
few people can afford, usually must rely for
its success on glib salesmen and naive cus-
tomers."”

New legislation is pending on the federal
level. Congressman Morris K. Udall of Arizona
has introduced a bill that would, among
other things, prohibit interstate advertising,
and Congressman Barry Goldwater Jr. of
California is drawing up a bill that would
create a Securities and Real Estate Commis-
slon patterned on the Securities and Ex-
change Commission. Such a commission
would regulate interstate land sales, not sim-
ply administer the Full Disclosure Act.

Yet for all the laws now on the books or
aborning, much of the grief involved in land
sales could be avolded if potential buyers
used common sense. Any buyer Interested in
1and should personally inspect it, carefully
read the Property Report, have the land in-
dependently appraised and then confer with
& lawyer before signing anything. As with
any major purchase, but with land especially,
let the buyer beware.

THE ROLE OF THE U.N.

Mr. McGEE. Mr. President, through-
out the course of this year, we have
been subject to an incessant denigration
of the United Nations in the U.S. Con-

It is therefore ironic, as the world con-
fronts another Middle East crisis, one
which could have forced the great
powers over the brink, that the entire
international community has turned to
the U.N. in an effort to resolve this con-
frontation.

In this morning’s Washington Post,
Stephen S. Rosenfeld placed the United
Nations’ role in the proper perspective
when he succinctly observed:

It (the UN.) provided a forum—one
otherwise unavailable—in which the great
powers and the Mideast combatants could
register their common understanding that
the shooting should end.

Fgypt and Israel could not, yet, make
their own cease-fire. A cease-fire call from
the United States and the Soviet Union,
separately or together, would have put them
in a direct guarantor’s role, which neither of
them wanted and which the local parties
would have distrusted as a great-power dic-
tate. Only a cease-fire appeal “laundered”
through the United Natlons could have been
politically acceptable to all.

‘While realistically assessing the limi-
tations of this international organiza-
tion, it should be apparent to all that
there is a continuing, and even increas-
ing, role for the United Nations to play
in our highly complex world. While it
may be the political thing to do in ap-
pealing to a certain constituency by
calls for our disengagement from the
United Nations or the dissolution of the
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organization altogether, it certainly does
not reflect a wisdom or an understand-
ing of international politics in the 1970’s.
I believe this attitude reflects a complete
loss of faith in all mankind, a belief
which I certainly do not share.

I believe Mr. Rosenfeld’s assessment to
be particularly acute and timely. For
this reason, I ask unanimous consent
that his article be printed in the REcorb.

There being no objection, the article
was ordered to be printed in the Recorbp,
as follows:

THE U.N.: FoLFiLLING IT8 ROLE
(By Stephen S. Rosenfeld)

Let’s hear it for the United Nations, not
just because Wednesday was U.N. Day but
because this was a week in which the U.N.
once again showed its stuff. Consider, in
order, what the world organization did.

It provided a forum—one otherwise un-
avallable—in which the great powers and
the Mideast combatants could register their
common understanding that the shooting
should end.

Egypt and Israel could not, yet, make their
own cease-fire. A cease-fire call from the
United States and the Soviet Union, sepa-
rately or together, would have put them in a
direct guarantor's role, which neither of
them wanted and which the local parties
would have distrusted as a great-power dic-
tate. Only a cease-fire appeal “laundered"
through the United Natlons could have been
politically acceptable to all.

When the first appeal did not take, there
arose the plain need to strengthen it, to turn
it from an abstract summons to a real pres-
ence, and so U.N. observers were dispatched
to the scene.

When Egypt began to feel the situation
was souring, it turned quickly to the U.N. as
the one place where a brave and indignant
face could be put on its nervousness, by
means of words. Those who deprecate this
tactic should ask themselves whether they
would have preferred to have Egyptian Pres-
jdent Anwar Badat launch & new offensive.

When the second cease-fire appeal did not
take, still another proposal was advanced for
a large “United Nations emergency force,” in-
tended as an effective alternative to direct
Soviet or American participation. This result
did indeed come about.

And now, one hopes, a search for an abid-
ing settlement In the Mideast is to go for-
ward within the framework of the U.N. Se-
curity Council resolutions of 1967 and 1973.
These two settlement resolutions receive
their moral authority, if not their political
authority, from the fact that they represent
an explicit and unanimous Iinternational
consensus, a consensus which there is no
other procedure or mechanism for establish-
ing, outside the U.N.

Now, no one making a tally of the U.N.'s
modest but real services during this Mideast
crisis period can ignore the conventional
streetwise cry that once again the U.N. has
“failed"—failed because it could neither
prevent nor immediately end the war and
because it could not act at all until the two
great powers came to a partial meeting of
the minds, ¥

A vast amount of good-willed nonsense
about the UN. is in circulation on any
given day, especlally, one might say, on U.N.
Day. This Wednesday, for instance, the New
York Times published a letter from a gentle-
man of the “man’'s best hope" school in
which he declared that the problem is “the
U.N. has not yet been given the authority
to act as a world security system.”

To that, most sensible people would have to
say “amen.” The day the U.N. is given the
authority to act as a world security system
is the day that world security utterly dis-
integrates. The U.XN. can alternately provide
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a connection or a cushion between conflict-
ing states, and this can often enhance their
security. But to imagine that any state with
choice in the matter would put its fate up
to an international organization, whether
it was dominated by frlends or foes, 1s not
idealistic but absurd, an escapist notlon.
Often countries are chastised for not al-
lowing the U.N. to roll over them. The Soviet
Union used to be considered the pariah
whenever it used its veto; these days it's
usually Israel. It is common for countries
80 isolated to put the knock on the U.N.,
as the Russians tried to do with their aborted
“troika" proposal and as the Israelis try to
do with their scorn. Thankfully, the United
States has been a bit less high and mighty
about the matter ever since its automatic
majority disappeared and its own policles
m under criticlsm, at about the same

GRANTS FOR STATE AND COMMU-
NITY PROGRAMS ON AGING

Mr. HASKELL. Mr, President, on Sep-
tember 4, 1973, the Administration on
Aging announced in the Federal Register
their proposed rules for the Grants for
State and Community Programs on Ag-
ing. The Colorado State Department of
Social Services, the State unit which
implements the Older Americans Act, has
reviewed the proposed rules and gen-
erally agrees that the rules will assist the
State agencies in their service to the
older population. The executive director,
Mr. Con F. Shea, and the director, Mr.
Robert F. Robinson, of the Colorado De-
partment of Social Services have some
reservations, however, about particular
provisions. I ask unanimous consent that
letters from Mr. Shea and Mr. Robinson
to Dr. Flemming, the Commissioner on
Aging, a resolution from the full Colo-
rado Commission on the Aging, and the
Notice of Proposed Rulemaking be
printed in the REcorb.

There being no objection, the letters
were ordered to be printed in the Recorp,
as follows:

SraTE oF CoLoraDO,
DEPARTMENT OF SOCIAL SERVICES,
Denver, Colo., September 20, 1973.

Bubject: Proposed Rules 45 CFR Part 903
Grants for State and Community Pro-
grams on Aging Published Federal Regls-
ter Beptember 4, 1973.

Dr. ArTHUR S. FLEMMING,

Commissioner Delegate, Administration on
Aging, Department of Health, Education,
and Welfare, Mary Switzer Building,
Washington, D.C.

Dear Dr. FLEMMING: As one state which
has diligently espoused programs for the age
ing, and which we feel is in the vanguard for
innovation and pushing of Older Americans
Act programs, we are deeply disturbed with
one provision of the proposed rules, and that
is Section 903.63(d) which would prohibit
sub-units of a state agency on aging from
being area agencles on aging. It would be
permissible to designate the entire state as
the area agency on aging under the proposed
rule 902.57(f), but we belleve that it would
be better to subdivide the state for admin-
istrative convenience utilizing the structure
of the 12 state planning regions Colorado has
:;esglsgnated under provisions of OMB Circular

These would be combined as necessary so
that the entire state could be served by the
rather limited administratiye resources
available under Title ITIL.

Such organizational structure would be
prohibited by 903.63(d) as proposed and will
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result in a fragmented program with many
active and interested general purpose units
of local government being left out because of
the severe restrictions on aged, minority
populations which are also in the proposed
rules. Furthermore, some of the fine pro-
grams already in existence under the former
Title IIT would not be included in the frag-
mented areas and could not get funding In
the future.

I am sure that did not intend
such a result in its passage of the Amend-
ments to the Older Americans Act contained
in Public Law 93-29.

We ask that Bectlon 903.63(d) be with-
drawn so that Colorado’s Department of
Bocial Services, the designated state agency
for Titles 1II and VII of the Older Americans
Act, is allowed the option of designating
regional offices of its Division of Services for
the Aging for the reasons stated above.

Bincerely,
Con'F. SHEA,
Ezxecutive Director.

DEPARTMENT OF SOCIAL SERVICES,
DivisioN oF SERVICES FOR THE AGING,
Denver, Colo., September 25, 1973.
Subject: Proposed rules 45 CFR part 903
grants for State and community pro-
grams on aging, published Federal Reg-
ister, September 4, 1973.
Hon. ArTHUR S. FLEMMING, Ph. D,,
Commissioner, Administration on Aging, De-
partment of Health, Education, and
Welfare, Washington, D.C.

DeAR CoMMISSIONER FLEMMING: The Colo-
rado Commission on the Aging and the Divi-
sion of Services for the Aging (the orga-
nizational wunit In Colorado identified to
implement the Older Americans Act) have
reviewed the proposed Rules for the State
and Community Programs on Aging. In gen-
eral we accept the premise that the rules
will assist the state agencles in better serv-
ing the older population. However, we take
exception to some speclfic areas.

1. As Indicated In the letter from Mr. Con
F. Shea, the Executive Director of the De-
partment of Social Services, we concur with
him that "it would be better to divide the
state for administrative purposes, utilizing
the structure of the twelve state planning
regions Colorado has designated under pro-
visions of OMB Circular A-95." We concur in
his request that this Division be given the
option of establishing regional offices to im-
plement the proposed rules.

2. We feel that the rules as currently
written do not provide adequately for direct
services to the older people, but are too
strongly focused on planning and coordina-
tion, particularly when one considers the
limited resources avallable to the state
agency. A large state such as Colorado, with
extreme geographic and demographic differ-
ences, will require large planning service
areas with few centers of population. In
some cases regional centers may have less
than three or four thousand oclder people, yet
will be thirty to forty thousand square miles
in area. Administratively it will become ex-
tremely difficult to implement planning on
an equitable basis throughout such a region.

3. We are particularly disturbed with the
proposed structure for the advisory com-
mittee. We recognize the merit and desir-
ability of including consumers on such a
committee, and also the professionals, but
are concerned that there is no place for
public representatives. For example, cur-
rently the Colorado Commission on the Aging
is composed of eleven persons on a state-
wide basis, all interested in the problems of
the elderly and of tremendous assistance to
the stafl. At the same time, using the guide-
lines proposed in Section 903.50, Paragraph
(c) there might be only one or two of those
persons who could remain on the Commis-
slon should these rules become effective.
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One of the major values of the advisory com-
mittes 1s' their important place in state
structure and their ability: to communicate
with the Governor and the General Assem-
bly and Members of Congress on a personal
as well as professional level. To lose this
could adversely affect the program and the
older people in the state. We propose that
the advisory committee include consumers,
professionals, and representatives of the
general public,

4. We feel that our state in particular is
not receiving an equitable amount of ad-
ministrative funds to carry out the purposes
of this Act. For example, for Wyoming with
under 100,000, Colorado with nearly 300,000,
and Minnesota with over 600,000, older peo-
ple to have the same fiscal support of $160,-
000 Is not only unrealistic, but ineguitable.
We recognize the need of the larger states
with populations in the millions, to have
additional funds, but feel our state is not
recelving sufficlent funds to effectively ad-
minister the programs that are outlined in
the Amendments.

5. We feel the one year limitation on sup-
port of area plans and area administration
as outlined in Section 903.4, Subparagraph
(b) is too limiting, particularly in the begin-
ning periods of the program, because those
agencies will be required to submit simul-
taneously, first and second year plans, and
this before they have any opportunity to re-
view the resources available in the com-
munity and do any real planning or coordi-
nation.

The State Agency will be required to make
Judgments based on insufficient information
from these area agencies as to whether or
not we have selected the best area agency
on aging, though they have not been given
an opportunity to prove thelr full capabil-
itles.

The Colorado Commission on the Aging, at
the Annual Retreat, consldered and sup-
ported unanimously the attached Resolu-
tion. They requested that we forward this to
you with our letter commenting on the pro-
posed Rules.

We strongly recommend that the changes
and revisions shown above be included in the
Rules when they are published. We feel this
would be in the best interest of the older
people, and that the state agencles would
be able to carry out their assigned function
with & minimum of confusion and a maxi-
mum of effort.

Sincerely,
RoBeRT B. ROBINSON,
Director, Colorado Commission on the
Aging and Division of Services for the
Aging.

CoLORADO COMMISSION ON THE AGING
RESOLUTION

‘Whereas, the Colorado Commission on the
Aging has for the duration of the Older
Americans Act and its concerns, been in the
forefront of the advocacy and implementa-
tion of its spirit and intent of the provision
of the Older Americans Act, and,

Whereas, the Staff of the Division of Aging
of the Colorado State Department of Social
Services and the Commission, have made pos-
sible a variety of services for the aging in the
entire state, and have successfully achieved
the purposes of the Administration on Aging
and created a sense of cooperation among the
various segments of the aging population
and those local agencles which administer to
the needs of the aging which could be de-
feated by a change which might contribute
to such a defeat.

Be it resolved that: Sectlon 903 be modified
or intérpreted in such a way as to provide
for a single effective state agency with an
advisory relationship to the Commission, so
that the Division of Aging of the Department
of Bocial Services may continue to expand
its service to the entire state in the manner
it has been operating since its inception with
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such provisions as the revised regulations
include, but modified or interpreted to make
this possible.

Particularly it is the sense of the Commis-
sion that the limitations, restrictions and
conditions embodied in Section 903.57 are too
limiting to make possible the freedom of
choice and determination of administration
procedures necessary to implement a satis-
factory program as called for by the legis-
lation enacted by the Congress. Accordingly,
it i1s recommended that such operating in-
terpretations mutually satisfactory to the
Administration on Aging and the State De-
partment of Soclal Services be arrived at by
negotiation between officlals of the Adminis-
tration on Aging and the State Depa.rtmznt
of SBoclal Services.

Adopted September 16, 1978 at Loveland
Colorado.

[From the Federal Register, Vol. 38, No. 170,
Sept. 4, 1973]

DEPARTMENT OF HEALTH, EDUCATION, AND
WELFARE

Office of the Secretary
[46 CFR Part 903}

GRANTS FOR STATE AND COMMUNITY PROGRAMS
ON AGING

Notice of Proposed Rulemaking

Notice is hereby given that the regulations
set forth in tentative form below are pro-
posed by the Commissioner on Aging, with
the approval of the Secretary of Health, Edu-
cation, and Welfare. The proposed regula-
tions implement a new title III of the Older
Americans Act of 1965, as amended by P.L.
83-29, the Older Americans Comprehensive
Bervices Amendments of 1973.

Prior to the adoption of the proposed reg-
ulations, consideration will be given to any
comments, suggestions, or objectives thereto
which are submitted in writing to the Com-
missloner on Aging, U.S. Department of
Health, Education, and Welfare, Mary Switzer
Bullding, 330 C Street SW., Washington, D.C.
20201, on or before October 4, 1973. Com-
ments recelved will be available for public
inspection in Room 3086, Mary BSwitzer
Building, on Monday through Friday of each
week from 8:30 a.m. to 5 p.m. (Area Code
202-963-3581). The Commissioner on Aging
will hold a public hearing on these proposed
regulations in Washington, D.C. on Septem-
ber 17, 1973. Such hearings will be held be-
tween 9:30 am. and 5 p.m., in Room 5104,
New Executive Office Building, 17th and
Pennsylvania Avenue NW. Washington,
D.C. Persons desiring to comment on these
proposed regulations at such hearing should
file a request with the Commissioner on
Aging no later than SBeptember 12, 1973. Ad-
ditional information may be obtained from
the Office of the Commissioner, Administra-
tlon on Aging, (Area Code 202-083-3581).

Upon the promulgation of these regula-
tions, guldelines will be issued by the Com-
missioner on Aging. These guidelines will be
designed to provide the additional guidance
necessary to assure implementation of this
program in conformity with the Act and the
regulations.

Federal financial assistance extended un-
der 'Part 903 Is subject to the regulations in
45 'CFR Part 80, issued by the Secretary of
Health, Eduecation, and Welfare, and ap-
proved by the President, to effectuate the
provisions of section 601 of the Civil Rights
Act of 1964 (42 U.S.C. 2000d).

Dated August 27, 1973.

ArTHUR 8. FLEMMING,
Commissioner on Aging.

Approved August 27, 1973.

STANLEY B. THOMAS, Jr.,
Assistant Secretary for Human De-
velopment.

Approved August 28, 1973.

Frank C. Carrvuccr,
Acting Secretary.
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(Catalog of Federal Domestic Assistance
Program No. 13.700—Grants to States for
Community Programs.)

Part 903 of Title 45 of the Code of Fed-
eral Regulations is revised to read as fol-
lows:

PART 903—GRANTS FOR STATE AND COMMUNITY
PROGRAMS ON AGING
Bubpart A—FPurpose
Sec,
903.1

Purpose of the program.
903.2

Definitions.

Subpart B—The State Plan

Purpose and content of the State
plan.

Designation of the State agency.

Authority of the State agency.

Review of plan by Governor.

Plan submission and approval.

Plan amendments,

Flan review.

Plan disapproval,

80320 Withholding of funds.

903.21 Appeal procedures.

Subpart C—State Agency Organization
003.3¢ Organization of the State agency.
903.35 Methods of administration.

903.36 Staffing of the single organizational
unit.

903.37 Standards of personnel administra-
tion.

Subpart D—Functions and Responsibilities
of the State Agency Under the State Plan
908.47 Statewide planning, coordination,
administration, and evaluation.

Planning.

Coordination and linkage of pro-
grams.

Administration.

Evaluation.

Establishment and maintenance of
information and referral sources.
Direct provision of social services by

the State agency.

Demonstration projects of Statewide
significance,
Subpart E—Designation of Planning and
Service Areas by the State Agency
803.57 Designation of planning and service

903.12

903.13
003.14
803.15
903.16
803.17
903.18
903.19

003.48
0803.49

903.50
903.51
903.52
903.53

0803.54

areas.

908.58 Determination of planning and serv-
ice areas for which an agency on
aging will be designated and for
which an area plan will be devel-
oped.

Subpart F—Designation of Area Agencies on

Aging by the State Agency
De;:gnatiun of area agencies on ag-
g.

Organization of the area agency.

Staffing of the area agency.

Functions and responsibilities of the
area agency.

Direct provision of social services by
the area agency.

903.68 Public information,

Subpart G—Area Plans on Aging
908.78 Development of the area plan.
903.79 Conditions for approval of the area

plan by the State agency,

Implementation on the area plan.

Tralning of personnel engaged in
implementation of the area plan.

Establishment and maintenance of
information and referral sources.

Federal financial participation of
activities under an area plan.

Duration of Federal support for
activities under an area plan.
Subpart H—Initlation of Activities and
Services Not Under Area Plans on Aging

908.94 Purposes for which awards may be
made.

Eligibllity of applicants.

Approval of awards.

Federal financial participation,

903.63
903.64
008.65
903.66

9803.67

903.80
903.81

903.82
903.83

003.84

903.95
903.96
803.97
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Subpart I—Authorization and Allotments for
Pla , Coordination, Administration,
and Evaluation of State Plans

903.107 Authorizations.

003.108 TUse of State planning funds for ad-
ministering area plans.

Use of area planning monies on a
Statewide basis.

Allotments to the State for plan-
ning, coordination,
tlon, and evaluation of State
plans.

Reallotment of funds for plan-
ning, coordination, administra-
tion, and evaluation of State
plans.

903.112 Reduction in allotment amounts.

Subpart J—Authorization and Allotments for

Area Planning and Social Services

903.122 Authorizations.

903.123 Allotments for area agencles and
social services.

Limitations on awards.

Reallotment of funds for area agen-
cles and soclal services,

Subpart E—General
Public funds as part of the non=-

Federal share.

Payments.

Audit.

Maintenance of effort.

Confidentiality.

Opportunity for hearing.

Btate agency licensure require-
ments,

Fees for social services.

Continuation of support for exist-
ing activities.

903.14% Requests for postponement.

AvuTHORITY: Sec. 301, PL. 93-29, 87 SBtat.
36-45 (42 U.B.C. 3021-3025).

Subpart A—Purpose
§ 803-1 Purpose of the program.

(a) It is the purpose of the program under
title III of the Act to encourage and assist
State and area agencies to concentrate re-
sources in order to develop greater capacity
and to foster the development of comprehen-
sive and coordinated service systems to serve
older persons.

(b) The systems are to be developed by
the agenies' entering into new cooperative
arrangements with each other and with pro-
viders of social services for planning for the
provision of, and providing, social services,
and where necessary, to reorganize or reassign
functions.

(c) The goals of the comprehensive and
coordinated service systems are to:

(1) Secure and maintain maximum in-
dependence and dignity in a home environ-
ment for older persons capable of self-care
with appropriate supportive services; and

(2) Remove individual and social barriers
to economic and personal independence for
older persons, including the provision of op-
portunities for employment and volunteer
activities in the communities where older
persons live.

(d) In order to achieve this purpose, the
resources made available under title IIX shall
be used to:

(1) Provide for the development and im-
plementation by designated State and area
agencies, in conjunction with other plan-
ners and service providers, and older con-
sumers of service, of State and area plans
which set forth specific program objectives
and priorities for meeting the needs of the
elderly with emphasis on the needs of low
income and minority elderly;

(2) Increase the capability of State and
area agencles to develop and implement ac-
tion programs designed to achieve the co-
ordination of existing social service systems
in order to make such systems more effective,
efficlent, and responsive in meeting the needs
of the elderly;

(3) Draw in increasing commitments from
public and private agencies which have re-

903.109
903.110

903,124
903.1256

903.135

903.136
003.137
903.138
803.139
003.140
003.141

903.142
903.143
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sources that can be utilized to serve the
elderly, and encourage such agencies to enter
into cooperative arrangements directed to-
ward maximum utilization of existing re-
sources on behalf of the elderly;

(4) Make existing soclal services more ac-
cessible to older persons in need through the
development and support of services such as
transportation, outreach, information and
referral and escort which can increase the
ability of older persons to obtain other social
services; and

(6) Promote comprehensive services for
the elderly through the development and
support of soclal services which are needed
by older persons but which are not other-
wise available.

(e) Funds made available under this part
shall be used primarily to provide maxi-
mum incentive for attracting support from
public and private agencies having resources
for programs for the elderly.

(f) Punds made avallable under this part
may be used to provide soclal services only
when it has been clearly shown that:

(1) Such services are needed and are not
already available; and

(2) No other public or private agency can
or will provide such soclal services,

{g) Agencles providing services to older
persons under this part must seek reimburse-
ment for the cost of providing the services
when a third party (including a government
agency) is authorized or is under legal ob-
ligation to pay such costs.

§903.2 Definitions.

In addition to the definitions set forth in
§ 901.2, of this chapter, the following defini-
tions are applicable for purposes of this part:

(a) “Area agency” means the single agency
designated by the State agency to be respon-
sible for the program described in this part
within a planning and service area designated
by the State agency.

(b) “Area plan” means the document sub-
mitted annually by an area agency to the
State agency for approval which sets forth
goals and measurable objectives and identi-
fles the planning, coordination, administra-
tion, social services, and evaluation activi-
tles to be undertaken to carry out the pur-
poses of this title.

(c) The term *“‘comprehensive and coordi-
nated system' means a system for provid-
ing all necessary soclal services in a manner
designed to:

(1) Facllitate accessibility to and utlliza-
tlon of all soclal services provided within
the geographic area served by such system
by any public or private agency or organiza-
tion;

{2) Initlate, develop and make the most
effective use of social services in meeting the
needs of older persons; and

(3) Use avallable resources efiiciently and
with a minimum of unnecessary duplication.

(d) The term “low Income” means those
persons whose Income is below the current
Department of Commerce, Bureau of Census
poverty threshold.

(e) The term “minority"” means those per-
sons who identify themselves as American
Indian, Negro, Oriental, or Spanish lan-
guage, and members of any additional limited
English-speaking groups designated as
minority within the State by the State
agency.

(f) The term “multipurpose senior center”
means a community facility for the organiza-
tion and provision of a broad spectrum of
services, which may include the provision of
health, social, and education services (as de-
fined in § 903.2(g) ), and provision of facili-
ties for recreational activities for older per-
sons.

{g) For the purposes of this part, the term
“social services" means only the following
services:

(1) Coordination activities which link to-
gether, in support of common objectives, ex-
isting planning and service resources, and
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assure the utilization of such resources for
the purpose of developing and carrying out
action programs and activities which will re-
sult in improvement, expansion, and, as
necessary, initiation of services needed by
older persons.

(2) Information sources or services which
provide a location where State, area or other
public or private agencles or organizations;

(1) maintain current information with re-
spect to the opportunities and services avall-
able to older persons, and develop current
lists of older persons in need of services and
opportunities; and

(i1) employ a speclally tralned staff, in-
cluding bilingual individuals as appropriate,
to inform older persons of the opportunities
and services which are available, and assist
such persons to take advantage of such op-
portunities and services.

(8) Referral services which assist individ-
uals to identify the type of assistance needed,
place individuals in contact with appropriate
services, and followup to determine whether
services were received and met the need iden-
tified, and which provide for the maintenance
of proper records for use in Identifying
services offered and gaps In existing services
systems.

(4) Transportation services designed to
transport older persons to and from com-
munity facilities and resources for the pur-
pose of applying for and receiving services,
reducing isolation, or otherwise promoting
independent living, but not including a di-
rect subsidy for an overall transit system or
a general reduced fare program for a public
transit system. Such transportation services
shall be, insofar as possible, part of an area
transportation plan;

(5) Services designed to encourage and
assist older persons to use the facilities and
services available to them, including:

(1) Outreach services, including search and
find activities, which seek out and identify
hard-to-reach individuals and assist them in
gaining access to needed services; and

(1) Escort services which assist individ-
uals who, for a varlety of factors, are un-
able to use conventional means of transpor-
tation to reach needed services, or require
such assistance for reasons of personal se-
curity or protection.

(68) Counseling services which provide di-
rect guldance and assistance in the utiliza-
tion of needed health and social services, and
help in coping with personal problems which
threaten personal health and soclal func-
tioning;

(7) Health related services which identify
health needs of individuals, and assist such
individuals to obtain health services under
Medicare, Medicaid, or other health services
programs, and from other public or private
agencies or providers of health services; plan-
ning, as appropriate, with the individual in
need of service, and health providers, to help
obtain continuity of treatment and carrying
out of health recommendsations; assisting
such individuals where appropriate to se-
cure admission to medical institutions and
other health related facilities; and home
health services as defined in paragraph (g)
(8) (111) of this section;

(B) Preventive services to avoid institu-
tionalization, which may include any of the
following services;

(1) Periodic screening and evaluation
which provide for an assessment of an in-
dividual’s need for those medical and social
services necessary to retain his capacity for
self-care and to maintain independent living
in his home as long as possible;

(i) Homemaker services which provide
care for elderly individuals in their own
homes and help them malntain, strengthen
and safeguard their personal functioning in
their own homes through the services of a
trained and supervised homemaker;

(ii1) Home health services which provide
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basic health services to individuals who can
be cared for at home, including part-time
bedside nursing care under medical supervi-
sion, occupational, physical, and speech ther-
apy, homemaker-home health alde services,
the services of a home health aide, and home
delivered meals services which meet the nu-
tritional standards prescribed in part § 909
of this Chapter;

(iv) Chore services which provide for the
performance of household tasks, essential
shopping, simple household repairs, and
other light work necessary to enable an in-
dividual to remain in his own home, when,
because of frailty or other condition, such
individual is unable to perform such tasks
himself;

(v) Friendly visiting services which pro-
vide regular visits to the homes of socially
and geographically isclated individuals to
provide soclalization;

(vi) Telephone reassurance services which
provide for telephone calls at specified times
as often as necessary, to or from individuals
who live alone, or who are temporarily alone,
to determine if they are safe and well, if they
require special assistance, and to provide
psychological reassurance;

(vil) Protective services which are de-
signed to assist those elderly persons carry
out the activities of dally living who, because
of impaired mental or physical functioning
are unable to their own affairs, or
protect themselves from neglect or hazard-
ous situations without assistance from
others; and

(vill) Housing assistance to aid individuals
in obtaining adequate housing through the
provision of technical help (as contrasted
to financial help) in order to improve their
present living arrangements or to relocate to
more suitable housing when needed.

(9) Recreational services which foster the
health and social well-being of individuals
through social interaction and the satisfylng
use of time;

(10) Continuing education services, In-
cluding consumer education, which are de-
signed to provide individuals with oppor-
tunities to acquire knowledge and skills
suited to their interests and capabilities
through either formal academic courses or
informal methods, with a view toward either
vocational or personal enrichment;

(11) Legal services which provide legal
advice and counseling to older persons in
matters of Importance to the individual, in-
cluding serving as an advocate of older per-
sons who have consumer problems;

(12) Welfare services which seek to assure
the health and well-being of individuals,
which neither duplicate nor overlap any
cash assistance and social service programs,
and the health and soclal services provided
under Medical Assistance.

(h) The term “unit of general purpose
local government” means:

(1) A political subdivision of the State, or
a grouping of such subdivisions, whose
authority is broad and general and 1s not
limited to only one function or a com-
bination of related functions; or

(i) An Indian tribal organization, in-
cluding any Indian tribe, band, group,
pueblo, community, or Alaskan native
village, which has a recognized governing
body which performs substantial govern-
mental functions.

Subpart B—The State Plan

§903.12 Purpose and content of the State
lan

plan.

In order for a State to be eligible for grants
for a fiscal year from the allotments of
funds under title ITI of the Act, it shall sub-
mit a State plan, prior to the beginning of
each fiscal year, to the Commissioner for ap-
proval. The Btate plan shall consist of:

(a) A detalled commitment that the title
III program will be carried out in keeping
with the provisions of the Act and all regu-
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lations, policies and procedures established
by the Commissioner; and

(b) A fiscal year operating plan which
shall include:

(1) An analysis of the needs and charace
teristics of the elderly population in the
State with emphasis on low income and
minority older persons, and an identification
of those persons who will be given priority
in the implementation of the State plan;

(2) A statement of the goals and measur-
able objectives, in priority order, established
for the title ITT program which relates to the
national goals and objectives established by
the Commissioner for a fiscal year and an-
nounced to the States;

(3) An identification of the barriers to
achievement of the objectives established;

(4) An inventory and analysis of the re=
sources avallable in the State to meet the
needs of older persons; and

(5) A plan of action which describes in de-
tall how the title ITI program will be imple-
mented and how the funds made avallable
under this part will be allocated by the
State agency.

§903.13 Designation of the State agency.

(a) The State Plan shall identify the sole
State agency that has been designated to:

(1) Develop the State plan to be submitted
to the Commissioner for approval;

(2) Administer the State plan within the
State;

(3) Be primarily responsible for the coor=
dination of all State activities related to
the purposes of the Act;

(4) Divide the entire State into distinct
areas (hereinafter referred to as “planning
and service areas’) in accordance with the
requirements prescribed in § 903.57;

(5) Designate a public or nonprofit private
agency or organization as the area agency on
aging for each planning and service area for
which an area plan will be developed;

(6) Approve the area plans developed by
such area agencies;

(7) Monitor and assess the Implementation
of each area plan, including the progress
toward the achlevement of the objectives set
forth In the plan; and

(8) Carry out all other functions and re-
sponsibilities as prescribed in this part for
the State agency.

§903.14 Authority of the State agency.

The State plan shall contain certification
by the State Attorney General that the State
agency has the authority to submit the State
plan; is the sole agency responsible for the
conduct of all the functions prescribed for
such agency in this part; and that nothing
l!n the State plan is Inconsistent with State
aw.

§803.15 Review of plan by Governor.

The State plan must be submitted to the
State Governor for his review and approval,
and the State plan must provide that the
Governor will be given an opportunity to
review and approve all amendments to the
State plan.

§903.16 Plan submission and approval.

The State plan shall be submitted for ap-
proval within 60 days following the effective
date of this part, and for each fiscal year
thereafter, at least 60 days prior to the be-
ginning thereof. Any State plan or amend=
ment meeting the requirements of this part
as determined by the Commissioner shall be
approved.

§ 9038.17 Plan amendments,

The State agency's administration of the
program under this part shall be in con-
formity with the State plan as approved by
the Commissioner. Whenever there is any
material change in the content or adminis-
tration of the State plan as approved, or
when there has been a change In pertinent
State law or in the organization, policies, or
operations of the State agency affecting the
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plan, the State plan shall be appropriately
amended.
§903.18 ' Plan review.

The State plan as approved and all amend-
ments thereto shall be subject to such re-
view as the Commissioner may prescribe.

§ 903.19 Plan disapproval.

No State plan or any modification thereof,
submitted under title III of the Act, shall be
finally disapproved without first affording
the State reasonable notice and opportunity
for a hearing,

§908.20 Withholding of funds.

(a8) Whenever the Commissioner, after giv=
ing reasonable notice and opportunity for
hearing to the State agency administering
a State plan approved under title III of the
Act, finds that: (1) The State is not eligible
under. section 304 of the Act; (2) the State
plan has been so changed that it no longer
complies with the provisions of the Act; or
(3) in the administration of the plan there
15 a fallure to comply substantially with any
such provision, the Commissioner shall no-
tify such State agency that no further pay-
ments will be made to the State under title
III of the Act (or in his discretion, that
further payments to the State will be limited
to projects under or portions of the State
plan 'not affected by such fallure) uniil he
is satisfied that there will no longer be any
failure to comply. Until he is so satisfied, no
further payments shall be made to such State
under title III of the Act (or payments shall
be limited to projects under, or portions of,
the State plan not affected by such failure).

(b) If there is no appeal, or if the action
taken by the Commissioner is upheld as a re-
sult of an appeal in keeping with the pro-
cedures prescribed in § 903.21 of this subpart,
the Commissioner shall take action to dis-
burse the funds withheld in the following
manner:

(1) The Commissioner shall, by whatever
steps he deems appropriate, notify those ap-
propriate public or nonprofit private orga-
nizations or agencies or political subdivisions
of such State that they may submit a State
plan under the authority of section 304(d)
(3) of the Act for use of the allotments (or
portions thereof) unused by the State as a
result of action taken under paragraph (a)
of this section.

(2) Any State plan so submitted must con-
form to all the requirements and procedures
related to the submission of State plans pre-
scribed in this part.

(3) The Commissioner shall give priority
to any State level public agency submitting
such a plan that has the authority and ca~-
pacity to administer this program on & state-
wide basis, If no such State level public
agency submits a plan, consideration shall
then be given to those other agencies sub-
mitting such a plan that have the authority
and capaclty to administer this program on
a Statewlde basis.

§903.21 Appeal procedures

A State which 1s dissatisfied with a final
action of the Commissioner under §903.19
or §903.20 may appeal to the U.8. Court of
Appeals for the circult in which the State
is located, by fling a petition with such
court within 60 days after such final action.
A copy of the petition shall be forthwith
transmitted by the clerk of the Commis-
sloner, or any officer designated by him for
that purpose. The Commissioner thereupon
shall file in the court the record of the pro-
ceedings on which he based his actlon, as
provided in section 2112 of title 28, United
States Code. Upon the filing of such peti-
tion, the court shall have jurisdiction to
affirm the action of the Commissioner or to
set it aside, in whole or in part, temporarily
or permanently, but until the fillng of the
record, the Commissioner may modify or set
aside his order, The findings of the Commis-
sloner as to the facts, if supported by sub-
stantial’ évidence, shall be conclusive, but
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the court, for good cause shown, may re-
mand the case to the Commissioner to take
further evidence, and the Commissioner may
thereupon make new or modified findings of
fact and may modify his previous action and
shall file in the court the record of the
further proceedings. Such new or modified
findings of fact shall likewlse be conclusive
if supported by substantial evidence. The
Judgment of the court afirming or setting
aside, in whole or in part, any action of the
Commissioner shall be final, subject to re-
view by the Supreme Court of the United
States upon certiorari or certification as pro-
vided in section 1254 of title 28, United
States Code. The commencement of proceed-
ings under this section shall not, unless so
specifically ordered by the court, operate as
a stay of the Commissioner's action.

Subpart C—State Agency Organization
§ 803.3¢ Organization of the State agency.

The State plan shall provide that there
will be a single organizational unit within
the State agency designated in accordance
with §903.13, with delegated authority for,
and whose principal responsibilities shall be,
Statewlide planning, coordination, adminis-
tration, and evaluation of programs and
activities related to the purposes of the Act,
including all other functions prescribed for
such agency in this part. Such unit shall be
identified in the State plan. If the State
agency is an independent single purpose
agency, In its entirety, may constitute the
single unit. In all other cases, the single
organizational unit must be placed at an
organizational level within the State agency
to assure effective performance of all the re-
sponsibilities of the unit prescribed in this
part. In establishing an organizational struc-
ture for the unit, including determination
of the need for a State regional structure for
the unit, due consideration shall be given
to the geography of the State, the number
and concentration of older persons, and other
special conditions in the State.

§903.36 Methods of administration.

(a) The State plan shall provide for the
use of such methods of administration as
are necessary for the proper and efficlent ad-
ministration of the plan, and for the conduct
of all funections for which the State is respon-
sible under the plan and this part, including
the coordination and integration of activi-
tles related to the purposes of the Act, ade-
quate controls over operations, procedures
for the development and standards, record-
keeping and reporting procedures, monitor=
ing programs supported under this part,
evaluation of program activities, and effective
supervision of stafl.

(b) If certain specified portions of the plan
are to be administered by an agency other
than the State agency, the State plan ghall
provide for such methods of administration
as are necessary to assure the applicability
of all requirements set forth in the State
plan and this part.

§903.36 Stafiing of the single organizational
unit

(a) The State plan shall contain a stafing
plan that sets forth the projected stafing of
the single organizational unit for the fiscal
year for which the plan is submitted. The
staffing plan must set forth the number and
type of personnel employed, and the time-
tall;};a for the hiring of staff set forth in such
P (b) The State plan must provide that:

(1) The single organizational unit will be
headed by an individual qualified by edu-
catlon and experlence to assume leadership
of the program, assigned full-time soclely to
this activity; and

(2) Adequate numbers of qualified staff,
including members of minority groups, will
be assigned full-time, solely to the single or-
ganizational unit, to assure the effective con=
duct of the responsibilities under this part.

(3) Bubject to the requirements of merit
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employment systems of the State, preference
shall be given to ns aged sixty or over
for any stafl positions (full-time or part-
time) in the State agency for which such per-
sons qualify.

(c) The staffing plan contained in the State
plan approved for a flscal year must be fol-
lowed in all personnel actions taken by the
State agency.

(d) The State agency may contract for
technical assistance to assist its staff in the
performance of their duties and responsi-
bilities.

§ 90837 Standards of personnel administra-
tion.

(a) The State plan shall provide that
methods of personnel administration will be
established and maintained in the Stats
agency administering the State plan and In
local public agencies conducting activities
under this part in conformity with the
Standards for a Merit Systemn of Personnel
Administration, Part 70 of this title, and any
standards prescribed by the U.S. Clivil Service
Commission pursuant to section 208 of the
Intergovernmental Personnel Act of 1970
modifying or superseding such standards.
Under this requirement, laws, rules, regu-
lations, and policy statements, and amend-
ments thereto effectuating such methods of
personnel administration are a part of the
State plan. Statements of acceptance of
these standards must be obtalned from all
local public agencies conducting activities
under this part, and methods must be estab-
lished by the State to assure compliance by
local jurisdictions. Citations of applicable
State laws, rules, regulations, and policies
which provide assurance of conformity to
the standards in Part 70 of this title or to
modifying or superseding standards issued by
the U.S. Civil Service Commission must be
submitted with the State plan. Copies of
the materials cited and of similar local ma-
terials maintained by a State official re-
sponsible for compliance by local jurisdic-
tions must be furnished to the Department
on request.

(b) The State plan shall provide that the
State agency will develop and implement an
afirmative action plan for equal employment
opportunity as specified in § 704 of this
title. The affirmative action plan will pro-
vide for specific action steps and timetables
to assure equal employment opportunity.
This plan shall be made avallable for review
upon request.

(c) The Commissioner shall exercise no
authority with respect to the selection, ten-
ure of office or compensation of any indi-
vidual employed in accordance with such
methods.

Subpart D—Functions and Responsibilities
of the State Agency Under the State Plan
§903.47 Statewide planning, coordination,

administration, and evaluation.

In addition to the mponalhmtles of the
State agency as prescribed in § 903.13, the
State plan shall provide that the State
agency shall:

(a) Carry out ongoing planning, coordina-
tion, administration, and evaluation activi-
tles necessary to implementation of the title
III program; and

(b) Provide an ongoing program of tech-
nical assistance to the designated area agen-
cies in the development and implementation
of the area plans on aging.

§903.48 Planning.

(a) The State plan shall provide that
the State agency shall carry out those ac-
tivities necessary for effective planning on
behalf of all older persons in the State,
including:

(1) Establishment of specific goals and
measurable objectives In aging related to the
purposes of the Act, and the goals estab-
lished by the Commissioner;

(2) Conduct of speclal studies related to
the needs of the elderly;
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(3) Conduct of issue analyses in areas of
special concern to the elderly; and

(4) Data gathering and analysls on the
needs of the elderly in keeping with para-
graph (c) of this section;

(c) The State plan shall provide that the
State agency shall undertake or arrange for
the regular collection of data on the needs
of the elderly throughout the State, In con=-
sultation with the National Clearinghouse
on Aging. The data collected shall include
such areas of need as:

Income;

Fhyslcal and mental health;
Housing;

Employment;

Nutrition;

Soclal services;
Transportation; and

(8) Any other subject area deemed ap-
propriate by the State agency.

The data collected must identify the loca-
tion, special needs and living conditions of
those older persons found to be in greatest
need in the State for the purpose of de-
termining the population of older persons
that will be given priority in the utilization
of the funds avallable under this part. In
this effort, special attention shall be glven
to the needs of low Income and minority
older persons in the State. The State agency
shall take such steps as are necessary to
move toward the development of a system
that will provide for the systematic storage,
retrieval, and analysis, of such data, and
other data made available from the Adminis-
tration of Aging, and for the disseminafion
of such data to other public and private
agencies and organizations having programs
affecting the elderly in the State, and the
public at large.

§ 90349 Coordination

programs.

(a) The State plan shall provide that the
State agency will establish such procedures
and mechanisms that are necessary to assure
the effective linkage and coordination of all
State planning and service activities and
programs related to the purposes of the Act.
To thils end, the State agency will seek to
develop and maintain effective working re-
lationships with those public and private
agencies having programs which affect the
elderly, including the following activities:

(1) Dissemination of information on the
needs of the elderly;

(2) Joint funding and programming to
achieve the objectives established In the
State plan to the maximum extent feasible;

(3) Development of interagency
concerning State and area plans and ob-
jectives, and assessment of progress and
problems in Implementation of the plans; and

(4) Reporting of activities on aging under
this program throughout the State;

(b) The State plan shall provide for the
furnishing of technical assistance to public
and private agencies and organizations en-
gaged In activitles relating to the needs of
older persons.

(¢) The State plan shall provide that the
State agency shall enter into agreements
with appropriate State or, until such time
as area plans are submitted and approved,
local public or private agencles and orga=-
nizations, for joint utilization of their serv-
ices and facilities In the administration of
the plan and in the development of programs
and activities for carrylng out the purposes
of the Act.

(1) The State plan shall provide that the
State agency will carry out those
and activities designed to bring about maxi-
mum possible coordination between the re-
sources avallable under titles I, X, XIV and
XVI of the Social Security Act and title VI,
added by the Social Security Amendments of
1972, and the operation of the programs un-
der this part. The State plan shall describe
the actlvities to be undertaken by the State
agency to accomplish such coordination.

and linkage of
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(2) The State plan shall provide that the
State agency, in conjunction with the desig-
nated area agencles, shall take the initiative
In endeavoring to work out arrangements
whereby recipients of grants or contracts for
nutrition projects under § 909 of this chap-
ter, mutually agree with area agencies, that
such nutrition projects shall be made part of
the comprehensive and coordinated service
system for older persons under title IIIL.

§ 903.50 Administration.

(a) Training and manpower develop-
ment.—(1) The State plan shall provide for
the initiatlon of a program designed to
achieve the objective of a training and staff
development concerning the imple-
mentation of the Act, for all professional
stafl of State and area agencles and principal
staff of all service programs initiated under
this part. All expenditures of Federal re-
sources under section 301(a) (1) of the Act
for training shall be consistent with such

rogram.

(2) The State plan shall provide that per-
sonnel working on Older Americans Act pro-
grams at the State and area levels will at-
tend such training programs that are specifi-
cally developed for such individuals by the
Administration on Aging at designated train-
ing centers, and that in all title III awards,
the State agency will assure that adequate
funds are budgeted to pay the travel, per-
diem and tultion costs of such individusls
that atend such training.

(b) Participation of Older Americans in
implementation of the Staie plan—The
State plan shall provide that procedures will
be developed by the State agency that will
assure effective participation of actual or po-
tential consumers of services under this pro-
gram in the implementation of the State
plan at the State and local levels. These pro-
cedures shall provide for periodic public
hearings on concerns of the elderly in the
State with adequate public notice for such
hearings.

(c) Advisory committee—The State plan
shall provide for the establishment of an ad-
visory committee to the single organizational
unit on the implementation of the State
plan. At least one-half of the membership
of such committee shall consist of actual
consumers of services under this program,
including low income, and minority older
persons, at least in proportion to the num-
ber of minority older persons in the State,
with the remainder being broadly represent-
ative of major public and private agencies
and organization in the State who are ex-
perienced in or have demonstrated partic-
ular interest in the speclal needs of the
elderly. This commiitee shall meet at least
quarterly.

l[d) sl::.‘ubuc ilrgeormauon.—u) The BState
plan prov for a continuing program
of public information specifically geslgned.
to assure that information about the pro-
grams and activities carried out under this
part are effectively and appropriately promul-
gated throughout the State.

(2) The State plan shall provide that the
State agency will pursue a policy of freedom
of information and that the State plan, ap-
proved title ITI program applications, all
periodic reports made by the State agency
to the Commissioner in accord with para-
graph (g) of this section, and all Federal
and State policies governing the administra-
tion of the title IIT program in the State
will be avallable at reasonable times and
places in the offices of the State agency for
review upon request by interested persons
including representatives of the media.

(e) Review and comment on applica-
tions—The State plan shall provide that
the State agency will review and comment
on, at the request of any Federal department
or agency, any application from any agency
or organization within such State to such
Federal department or agency for assistance
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relating to meeting the needs of older per-
sons.

(f) Fiscal administration.—The State plan
shall provide for such accounting systems
and procedures as are needed to control and
support all fiscal activities under title IIL
in accordance with guidelines issued by the
Administration on Aging. The State plan
shall provide for the maintenance by the
State agency and all reciplents of awards
under this part, of such accounts and sup-
porting documents as will serve to permit an
accurate and expeditious determination to
be made at any time of the status of the
Federal grants, including the disposition of
all monies recelved and the nature and
amount of all charges claimed to lie against
the allotments to the States.

(g) Reporis—The State plan shall provide
that the State agency will make such reports
to the Commissioner in such form and con-
taining such information as may reasonably
be necessary to enable him to perform his
functions under title III of the Act, and will
keep such records and afford such access
thereto as the Commissioner may find neces-
sary to assure the correctness and verifica-
tion of such reports.

§ 908.51 Evaluation.

(a) The State plan shall provide that the
State agency will conduct ongoing monitor-
ing, assessment, and periodic evaluation (in-
cluding the capturing and recording of infor-
mation relative to changes in public and
private organizations in the fleld of aging and
changes in the lives of older persons), of
activities and projects carrled out under the
State plan, in accordance with criteria estab-
lished by the Commissioner against national
and State goals. The operations of the area
agency on aging, and the total program of
each planning and service area for which an
area plan is developed, and each title IIT
project outside such areas, shall be evaluated
on-site by the State agency at least annually
prior to the funding anniversary of such pro-
grams. The results of these evaluations shall
be In writing, and shall be submitted to the
Commlssioner.

(b) The State plan shall provide that the
State agency will evaluate on an ongoing
basis the extent to which existing public and
private programs in the State meet the needs
of older persons, especially those older per-
sons who will be given priority in the imple-
mentation of the programs under this part,
As part of this responsibility, the State
agency shall undertake an analysis of the
services and resources available for serving
older persons In the State. The data result-
ing from such analysis shall be updated at
least on an annual basis and shall be sub-
mitted to the Commissioner.

(c) The State plan shall provide that
the State agency and all recipients of
awards under this part will cooperate in
the carrying out of evaluations of the
title ITI program by the Administration on
Aging or those organizations having ccn-
tracts with the Administration on Aging
for such purposes.

§ 903.52 Establishment and maintenance of
information and referral sources.

The State plan shall provide that the
State agency will work toward establish-
ing and maintaining Information and re-
ferral sources in sufiicient numbers, which
will seek to achieve linkages with other in-
formation and referral sources in the State
capable of serving the elderly, so as to as-
sure that all older persons in the State who
are not furnished adequate Information and
referral services under plans developed by
area agencies will have reasonably conven=
lent access to information normally avallable
through such sources.

§ 903.58 Direct provision of soclal services
by the State agency.

The State plan shall provide that no so-
clal service will be provided directly by the
State agency, except where, in the judg-
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ment of the State agency, based on an as-
sessment of needs of older persons and the
resources avallable to meet such needs, pro-
vision of such service by the State agency
is necessary to assure an adequate supply
of such service and that no other agency
in the State could effectively dellver such
service, All such cases in which the State
agency anticipates providing social services
directly shall be identified in the State plan.
This provision does not apply when the
State agency designates a single p!

and service area under § 903.67(f).

§ 903.5¢ Demonstration projects of Statewide

significance.

(a) The State agency is authorized to
carry out demonstration projects of State-
wide significance relating to the initiation,
expansion, or improvement of social services
in relation to the purposes of this part. The
State plan shall identify the demonstration
projects proposed for funding during a fis-
cal year, the objectives of the projects, the
projected impact or significance of the proj-
ects, the cost projections related to the proj-
ects, and the method by which the proj-
ects will be evaluated. The approval of all
such demonstration projects shall be in the
form of approval of the State plan each
year. Such demonstration projects, as ap-
proved, shall be financed with funds made
available under §903.110 of this part and
shall be subject to the cost sharing require-
ments for such funds.

(b) The State agency shall evaluate such
projects at least annually in accordance with
the method specified in the State plan. The
results of these evaluations shall be submit-
ted to the Commissioner.

Subpart E—Designation of Planning and
Service Areas by the State Agency

§ 903.57 Designation of planning and serv-
ice areas,

(a) The State plan shall provide that in
order to carry out the purposes of this pro-
gram, the State agency shall divide the entire
State, after into consideration the
provisions of paragraphs (b) through (e) of
this section, into distinct multicounty, coun-
ty, Metropolitan or city areas called planning
and service areas, Wherever possible, an In-
dian reservation shall be deslgnated as a
distinct planning and service area.

(b) The State plan shall provide that in
determining the boundarles of planning and
service areas in the State, the State agency
shall consider those factors, including those
set forth under paragraphs (¢) through (e)
of this section, that will most significantly
contribute toward the achievement of the
purposes of title ITI, including:

(1) The boundaries of existing areas within
the Btate which were drawn for the planning
or administration of planning or social serv-
ice programs;

(2) The location of units of general pur-
pose local government within the State;

(3) The geographical distribution of Indi-
viduals aged sixty and older in the State;

(4) The incidence of need for social serv-
ices as determined by the data on the needs
of the elderly collected by the State agency
(including the numbers of low income and
minority older persons residing in such
areas); and

(5) The distribution of resources available
to provide social services.

{c) The State plan shall provide that in
every case, in determining the boundaries for
planning and service areas, the State agency
shall designate as a planning and service
area, any unit of general purpose local gov-
ernment which has a population aged sixty or
over of fifty thousand or more, or which con=-
tains 156 percent or more of the State's popu-
lation aged sixty or over, except that the
State agency may designate as a planning
and service area, any region within the State
recognized for purposes of areawlde plan-
ning which includes one or more such units
of general purposé local government when

CONGRESSIONAL RECORD — SENATE

the State determines that the designation
of such a regional planning and service area
is necessary for, and will enhance the ef-
fective administration of the program au-
thorized by this title.

(d) The State plan shall provide that the
State agency may include in any planning
and service area designated pursuant to the
provisions of paragraph (e) of this section
such additional areas adjacent to the unit of
general purpose local government or region so
designated as the State determines to be nec-
essary for, and will enhance, the effective ad-
ministration of programs authorized by this
title.

(e) The State plan shall provide that in
addition to paragraphs (b) through (d) of
this section, and in order to avoid creating
sub-State boundaries solely for the purposes
of title III, the State agency shall conform
to the boundaries of those planning and de-
velopment districts or regions established by
the State in accordance with the provisions
of Part IV, 2, of Office of Management and
Budget Circular A-85 (issued pursuant to the
Intergovernmental Cooperation Act of 1068),
or under the Comprehensive Planning As-
sistance program authorized by section 701
of the Housing Act of 1954, as amended (40
U.S.C. 461), or under the Areawide Health
Planning Project Grant program authorized
under section 314(b) of the Public Health
Service Act (42 U.8.C. 246(b) ).

(f) (1) The State agency may, with the
approval of the Commissioner, designate all
or substantially all of the State as a single
planning and service area covering all or sub-
stantially all of the older persons in the State.
The Commissioner's approval will be in the
form of approval of the State plan each
year;

(2) In considering a State's proposal, the
Commissioner will consider these factors;

(1) Is the State too small to be divided ef-
fectively?

(i) Is the size and distribution of the
elderly population such that division of the
State would spread coordination and man-
agement resources too thinly to be effective?

(ii1) Is the State agency capable of per-
forming ares agency functions for the entire
State?

(lv) Has the State constituted the entire
State as one area for other planning or social
service administration purposes?

(3) With the approval of such designa-
tion, the single organizational unit of the
sole State agency shall be considered the
area agency for such area, and shall assume
all the functions and responsibilities as pre-
scribed for the area agency in this part. In
all such cases, the area plan shall be sub-
mitted each fiscal year to the Commissioner
for review and approval prior to the obliga-
tion of funds, by the State agency for the
implementation for such plan.

(g) The boundaries of the planning and
service areas determined by the State agency
shall be identified in the State plan. The
State plan shall include a certification that
the proposed boundaries of the planning and
service areas have been cleared through the
clearinghouse process established in accord-
ance with Office of Management and Budget
Circular A-85. The State plan shall include
a statement of the rationale for the manner
in which the State has been divided.

§ 903.58 Determination of planning and
service areas for which an area
agency on aging will be desig-
nated and for which an area plan
will be developed.

(a) The State plan shall provide that for
the first year of implementation of the pro-
gram under this part, the planning and
service areas for which an area agency will
be designated and for which an area plan
will be developed shall encompass not less
than 60 percent of the total population of
persons aged 60 or over in the State. The
Commissioner may approve a State plan pro-
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viding for coverage of less than 60 percent
if the State agency can show that:

(1) The allotment available to such State
for the purposes of this title is insufficient to
meet this objective;

(2) The application of such requirement
will result in serious barriers to achievement
of the goals and objectives of this part; and

(3) Such requirement would cause undue
difficulties in implementing the title IIT pro-
gram because of the size and distribution of
the elderly population in the State.

(b) The State plan shall provide that in
determining the planning and service areas
for which area agencies will be designated
and area plans will be developed, or which
will continue to receive funds under this
part, the State agency shall give priority
to those areas having significant concentra-
tions or proportions of low income and mi-
nority older persons 60 years of age or older.

(c) The State plan shall describe how the
State agency determined the areas for which
plans will be developed and/or the areas for
which plans have already been developed and
approved by the State agency.

Bubpart F—Designation of Area Agencies by
the State Agency
§903.63 Designation of area agencies on
aging.

(&) The State plan shall provide that fol-
lowing the determination of planning and
service areas for which area plans will be
developed, and prior to the obligation of
funds to such areas to carry out the pur-
poses of this part, the State agency shall des-
ignate a single public or non-profit private
agency or organization as the area agency
on -
(b) The State plan shall provide that the
State agency shall establish procedures for
considering views, with respect to the des-
ignation of the area agency on aging, offered
by units of general purpose local govern-
ment in the planning and service area.

(c) The State plan shall provide that for
an agency or organization to be designated
as an area agency on aging, it must be:

(1) An established office of aging which
is operating within a designated planning
and service area; or

(2) Any office or agency of a unit of gen-
eral purpose local government which is des-
ignated for this purpose by the chief elected
official or officlals of such unit; or

(3) Any office or agency designated by the
chief elected official or officials of a com-
bination of units of general purpose local
government to act on behalf of such com-
bination for this purpose; or

(4) Any public or nonprofit private agency

in a planning and service area which is un-
der the supervision or direction for this pur-
pose of the designated State agency and
which can engage in the planning, coordina-
tlon or provision of a broad range of social
service, within such planning and service
area.
(d) The State agency or any regional unit
thereof shall not be eligible to be designated
as an area agency on aging, except as pro-
vided in § 903.57(f). In addition, no other
agency of the State or reglonal unit thereof
shall be eligible to be so designated.

(e) The State plan shall provide that in
designating an area agency on aging, the
State agency shall give preference to an
established office on aging, unless the State
agency finds that no such office within the
planning and service area will have the ca-
pacity to develop and carry out the area
plan and the functions prescribed in § 503.66.

(f) The State plan shall provide that
when in accordance with § 903.57(a), the
planning and service area boundaries are
essentially coterminous with those of an
Indian reservation, the tribal organization
of that reservation shall be designated as
the area agency, unless it is determined by
the State agency that such Organization
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does not have the capacity to carry out the
area plan.

(g) The State plan shall provide that,
before an agency may be designated as an
area agency on aging, the State agency must
obtain adequate assurances that the agency
will have the authority and capacity to de-
velop an area plan, and to carry out, di-
rectly or through contractual or other ar-
rangements, a program pursuant to the plan
within the planning and service area.

§ 903.64¢ Organization of the area Agency.

If the area agency designated by the State
agency in accordance with § 903.63 has re-
sponsibilities that go beyond programs for
the elderly, there must be created within
such agency a single organizational unit
with delegated authority for, and whose
prineipal function shall be, the effective im-
plementation of the pro described in
this part., It shall be the responsibility of
this unit to carry out directly all of the
functions and responsibilities prescribed in
this part for the area agency.

§903.65 Stafing of the area agency.

(a) The area plan developed by the area
agency shall contain a staffing plan for the
area agency which sets forth the number,
type of personnel employed and the time-
table for the hiring of staff to carry out the
functions and responsibilities of the area
agency on aging. SBuch plan must provide
that the area agency, or unit within such
agency responsible for this program will:

(1) Be headed by an individual qualified
by education or experience, working full-
time, solely on the Implementation of the
area plan on aging under this program; and

(2) Provide for adequate numbers of addi-
tional quallfied staff working full or part-
time, including members of minority groups,
for the development and implementation of
the plan and the conduct of functions pre-
scribed in this part for such agency.

(b) Once the staffing plan of the area
agency has been approved by the State
agency, such plan must be adhered to in
all personnel actions taken by the area
agency.

(c) The State plan shall provide that, sub-
Ject to the requirements of merit employ-
ment systems of local government, preference
shall be given to persons aged sixty or over
for any pald staff positions (full-time or
part-time) in the area agency for which such
persons qualify.

§903.66 PFunctions and responsibilities of
the area agency.

{(a) The State plan shall provide that each
area agency on aging shall develop, and
submit annually to the State agency for ap-
proval, an area plan on aging that conforms
to the provisions of §§ 903.78 and 903.79, de-
signed to develop comprehensive and coordi-
nated programs for older persons throughout
the planning and service area.

(b) In addition to the development and
administration of an area plan on aging, an
area agency shall directly carry out, to the
ﬁaxlmum extent feasible, the following func-

ons:

(1) Provision of leadership and advocacy
on behalf of all older persons within the
geographic area for which the agency is re-
sponsible;

{2) Determination of the need for soclal
services in the planning and service area,
with special emphasis on the needs of low
income and minority elderly;

(3) An iInventory of the resources avall-
able within the area to meet the needs of the
elderly and in evaluation of the effectiveness
of the services provided by the public and
private agencies within the area in meeting
such needs;

(4) Establishment of measureable program
objectives and priorities for implementation
of the area plan, in keeping with the goals
and objectives established by the BState

agency;
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(6) Planning with existing planning

agencies and the providers of services in the
area concerning the needs of the elderly;

(6) Either directly or through contract or
grant, provide for an action program designed
£5:

(1) coordinate the delivery of existing serv-
ices for the elderly; and

(11) pool untapped resources of public and
private agencies In order to strengthen or
inasugurate new services for older persons,

(7) Periodic evaluation of the impact of
activities carried out pursuant to the area
plan, including the views of older persons
participating in such activitles;

(8) Conduct of periodic public hearings
concerning the needs of the elderly;

(9) Collection and dissemination of in-
formation concerning the needs of the
elderly;

(10) Provislon of technical assistance to
providers of soclal services in the planning
and service area covered by the area plan;

(11) Where necessary and feasible enter
into arrangements, consistent with the pro-
visions of the area plan, under which funds
under this title may be used to provide legal
services to older persons in the planning and
service area, carried out through Federally
assisted programs or other public or non=-
profit agencies;

(12) Where possible, enter into arrange-
ments with organizations providing day care
services for children so as to provide oppor-
tunities for older persons to ald or assist,
on a voluntary or pald basis, in the delivery
of such services to children;

(18) Establish an advisory council which
shall meet at least once each month. The
council shall consist of representatives of
program participants and the general pub-
lie, including low income and older minority
persons at least in proportion to the num-
ber of minority older persons in the area,
and shall advise the area agency on all mat-
ters relating to development and adminis-
tration of the area plan and operations con-
ducted thereunder. At least one-half of the
membership of such council shall be made
up of actual consumers of services under the
area plan. Where a nutrition project estab-
lished under § 908 of this chapter 1s located
within the planning and service area for
which an area plan is to be developed, the
director of such project shall also be in-
cluded on the advisory council. Where more
than one nutrition project is located within
such planning and service area, the directors
of such projects shall designate one of their
number to represent all the nutrition proj-
ects of the area on the Advisory Council;
and

(14) Take into account, in connection with
matters of general policy arising in the de-
velopment and administration of the area
plan, the views of reciplents of services un-
der the area plan.

§ 903.87 Direct provision of soclial services by
the area agency.

(a) The State plan shall provide that no
soclal service under this part will be provided
directly by the area agency, except where the
State agency has granted specific approval to
the area agency to do so. With the exception
of information and referral services and co-
ordination activities, no such approval may
be glven by the State agency unless the
agency designated was providing soclal serv-
ices prior to its designation as an area agency,
or it can be clearly shown that the direct
delivery of a service 1s necessary to assure an
adequate supply of such services, and that no
other agency in the area can or will effective-
ly deliver such service.

(b) The approval for the area agency to
deliver a social service directly shall be in the
form of approval of the area plan on aging
by the State agency.

§ 903.68 Public information.

(1) The area agency shall provide for a

continuing program of public information
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specifically designed to assure that informa-
tion about the programs and activities car-
ried out under the area plan are effectively
and appropriately promulgated throughout
the planning and service area;

(2) The area agency shall pursue a policy
of freedom of information. The area plan,
all periodic reports made by the area agency
to the State agency, and all Federal and State
policies governing the adminisiration of the
title III program in the area will be available
at reasonable times and places in the offices
of the area agency for review upon request
by Interested persons, including representa=
tives of the media.

Subpart G—Area Plans on Aging

§ 903.78 Development of the area plan.

(a) In accordance with guldelines estab-
lished by the Commissioner regarding the
content and format of the area plan, the
area agency designated In accordance with
§ 903.63 shall develop and submit, on an an-
nual basis, an area plan on aging to the State
agency for approval. This plan must set forth
in detail how the area agency proposes to
develop & comprehensive and coordinated
system for the delivery of social services to
the elderly.

(b) The State plan shall set forth the cri-
teria established by the State agency for
determining whether an area plan as sub-
mitted by an area agency meets all of the re-
quirements of the Act and this part, Any area
plan which falls to meet such criteria shall
not be approved.

(c) The area plan shall contain an assur-
ance that the area agency designated has the
authority and capacity to carry out directly
all of the functions and responsibilities pre-
scribed in § 903.66.

(d) The area plan shall provide that the
area agency, In conjunction with the State
agency, shall take the initiative in endeavor-
ing to develop arrangements with recipients
of grants or contracts for nutrition projects
under Part 909 of this chapter whereby, sub-
Ject to mutual agreement of both parties,
such projects shall be made part of the
coordinated and comprehensive system of
services for older persons to be established
under the area plan.

(e) The area plan shall provide assurances
for maximum coordination between the pro-
grams and activities under the area plan, and
the resources available under titles I, X, XIV,
and XVI of the Social Security Act and title
VI added by the Social Security Amendments
of 1972 In order to achieve comprehensive
and coordinated service programs for older
persons as prescribed in this part.

§903.79 Conditions for approval of an area
plan by the State agency.

(a) In order to be approved for the award
of funds under this part by the State agency,
the area plan must provide for:

(1) A continuous process of planning by
the area agency, including the defining and
redefining of objectives and the establish-
ment of priorities; and

(2) The launching or strengthening of
action programs within the area for coordi-
nating the delivery of existing services for
older persons, and for the pooling of un-
tapped resources in order to strengthen ex-
isting services or inaugurate new services for
older persons. Such activities may be carried
out directly by the area agency, by a grant
from the area agency to a publie or nonprofit
private agency, or through a contract between
the area agency and a public or private
agency in the planning and service area, and
are subject to the provisions of §903.83(c).

(3) The activities under paragraph (a)
(1) and (2) of this section shall be carried
out throughout the designated planning
and service area In accordance with criteria
established by the Commissioner.

(b) After the area agency has met the
requirements of paragraph (a) of this sec-
tion, a State agency may award funds to
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include as part of the area plan, support
for those service programs found necessary
to assist older persons to become aware of
the soclal services avallable in the area (in-
formation and referral and outreach serv-
ices).,and to assist them iIn having access to
these services (transportation and escort
services).

(c) After the area agency has met the
requirements of paragraph (a) of this sec-
tion, and the services in paragraph (b) of
this section have been made available to
older persons in the planning and service
area, a State agency may award funds to in-
clude as part of the area plan support for
other social services needed by older persons,
but which no public and private agencles
of. the area can or will provide. Only those
seryices defined in §903.2(g) (6) through
(12) may be supported with funds made
avallable under this part.

(d) In all cases, the area plan shall pro-
vide that priority be given to those activi-
ties and services which will assist and bene~
fit low income and minority older persons
throughout the planning and service area,
and shall assure, to the extent feasible, and
with respect to resources made available un-
der the plan, low Income and minority in-
dividuals will be served at least in propor-
tion to their relative numbers in the plan-
ning and service area.

§ 903.80 Implementation of the area plan.
(a) Pursuant to its approval of the area

plan, the State agency shall award all Tunds

under this part to support implementation

of the plan only to the designated area
ney.

{b) With the exceptlon of coordination
and Information and referral services which
may be provided directly by the area agency
subject to approval by the State agency and
the conditions prescribed In § 903.67, the area
agency shall enter into contracts on grants
with other agencies providing services with-
in the planning and service area for the actu-
al delivery of those social services for which
funds may be made avallable under the area
plan. The area agency may contract with
publie or private nonprofit agencies or orga-
nizations, or profit-making organizations, for
such purposes.

(e) The area plan shall provide for con-
tracts or grants under the area plan to be
operated by minority individuals, at least
in proportion to their relative number in the
planning and service area.

(d) It shall be the responsibility of the
area agency to:

(1) Monitor on an ongoing basis the per-
formance of the contracting agencies and
grantees under the area plan, and ensure
that funds made available by the State
agency are expended in keeplng with the
purposes for which they were awarded; and

(2) Conduct periodic evaluations of the
activities conducted under the area plan.

§ 00381 Tralning of personnel engaged in
implementation of the area plan.

The area agency shall make provision for
the training of personnel necessary for im-
plementation of the area plan, and the at-
tendance of such individuals at designated
training centers established by the Adminis-
tration on Aging for individuals having spe-
cific responsibilities under the area plan,

§ 903.82 Establishment and maintenance of
information and referral sources.

(a) The area plan shall provide that the
area agency will take such steps as are de-
signed to achieve the establishment or main-
tenance of information and referral sources
in sufficlent numbers to assure that all older
persons within the planning and service area
covered by the plan will have reasonable con-
venlent access to such sources.

(b) Such information and referral sources
shall be established or maintained in close
coordination with the Information and refer-
ral services which are available through the
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District Offices of the Social Securlity Admin-
istration of the Department. To the maxi-
mum extent possible, the services and re-
sources avallable through such offices shall
be utilized by the area agency for this pur-
pose.

§903.83 Federal financlal participation In

activities under an area plan.

(a) Federal funds under this part may be
used to pay up to 756 percent of the cost of
the development and administration of the
area plan on aging by the area agency and
the conduct of the functions of such agency
as prescribed in this part.

(b) Foliowing the designation of an area
agency, and prior to the submittal of an area
plan, the State agency may make a one-time
award of funds, subject to the provisions of
paragraph (a) of this section, to the desig-
nated area agency for the development of the
area plan to be submitted to the State agency
for approval. Buch an award may not be for
a period in excess of six months.

(e) Funds under this part may not be
awarded to carry out any of the activities
prescribed in § 903.79 of this subpart un-
til the area plan has been approved by the
State agency. Once a plan has been approved,
Federal funds may be used to pay up to 90
percent of the cost of the activities ap-
proved under the area plan.

§ 903.84 Duration of Pederal support for ac-
tivities under an area plan.

(a) The State agency shall approve an area
plan for a maximum of one year. Funds pro-
vided under § 903.83(b) shall not' be consid-
ered part of the first year of support. Prior
to annual refunding of an area plan, the
State agency must conduct an annual on-site
evaluation of the area program. The State
agency may approve refunding of the area
plan, in whole or In part, when such evalua-
tion demonstrates that:

(1) Substantial progress has been made in
achieving the objectives of the area plan; and

(2) Substantial efforts have been made to
attract financial resources from other pub-
lic and private sources for the support and
c?ntmuation of programs under the area
plan.

(b) In keeping with paragraph (a) of this
section, contracts made Ly area agencles with
public or private nonprofit agencies or or-
ganizations or profitmaking organizations to
conduct activities under the area plan, shall
be limited to one year. Renewal of such con-
tracts shall be limited to a maximum of one
year at a time, and shall be subject to the
final action taken by the State agency on
refunding the area plan as a result of its pro-
gram evaluation.

(c) Refunding of any social services under
the area plan beyond three years must be
approved by the Commissioner. Such ap-
proval by the Commissioner will be granted
only when it can be shown that substantial
efforts have been made by the area agency to
attract resources for such social services from
public and private agencles, and that the
support requested will not be available from
such sources in the forseeable future.

Bubpart H—Activitles and Services Not

Under Area Flans on Aging
§9003.94 Purgg:ea for which awards may be
made.

(a) The State plan shall provide that funds
may be awarded by the State agency to pro-
Jects not under area plans only when such
projects will contribute directly toward
achleving the purposes of title III set forth
in § 903.1 of this part.

(b) Initiation of any social services under
this subpart as defined in § 903.2(g) shall be
permitted only when all older persons living
in areas not covered by area plans have rea-
sonably convenlent access to information
and referral services as defined in § 903.2(g)

(2).
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§ 003.95 Eligibility of applicants.

Only public or nonprofit private agencles
are eligible for awards under this subpart.

§ 903.96 Approval of awards.

(a) The State plan shall provide that the
State agency, shall assure that each pro-
posal to be considered for approval under
§ 903.94 must:

(1) Be submitted for comment to the local
office on aging (if any) having jurisdiction
over the geographic area from which the
proposal is submitted;

(2) Be submitted for comment through the
clearinghouse process established under the
Office of Management and Budget Circular
A-59.

(3) Have clearly specified objectives that
are in keeping with the priorities established
under §903.94; and

(4) Be designed to serve primarily low in-
come and minority older persons.

(b) That State plan shall provide that
awards under this subpart will be approved
initially for a maximum of 1 year. Before
additional support is awarded for any sub-
sequent year, the State agency must con-
duct an on-site evaluation of the project to
determine if the objectives of the project
are being met. The evaluation findings shall
be submitted to the Commissioner.

() The State agency shall assure that only
those projects which are making substantial
progress toward achieving the objectives for
which they were approved will be considered
for refunding for any subsequent project
year under this subpart.

§903.97 Federal financial participation,
(a) Federal funds under this subpart may

be used to pay not more than 756 percent of

the cost of activities and services under this
subpart.

(b) Sponsors of existing projects must
maintain the level of their non-Federal share
in accordance with the requirements of
§ 903.138 of this part.

(c) Financial support may continue for
activities under this subpart for as long as
the State agency determines that such activi=-
ties are effectively meeting the needs for
which such award was made, and the pur-
poses of title III, or until such activity is in=-
corporated under an area plan,

Bubpart I—Authorization and Allotments for
Planning, Coordination, Administration,
and Evaluation of State Plans

§ 903.107 Authorizations,

Amounts appropriated as authorized by
section 303 of the Act may be used to make
grants to States for paying such percentages
as each State agency determines, but not
more than 75 percentum, of the cost of the
administration of its State plan, including
the administration of the State plan amend-
ment relating to title VII of the Act, incur-
red during the fiscal year for which such
sums are appropriated, including the prep-
aration of the State plan, the evaluation of
activities carried out under such plan, the
collection of data and the carrying out of the
analysis related to the need for soclal serv-
ices within the State, the dissemination of
information so obtained, the provision of
short-term training to personnel of public
or nonprofit private agencles and organiza-
tions engaged in the operation of programs
authorized by this Act, and the carrying out
of demonstration projects of statewlde sig-
nificance relating to the initiation, expan-
sion, or improvement of social services,
§003.108 Use of State planning funds for

administering area plans.

Any sum allotted to a State under section
306 of the Act for covering part of the cost
of the administration of its State plan which
the State determines is not needed for such
purpose may be used, as approved by the
Commissioner, by such State to supplement
the amount available under section 303(e)
(1) to cover part of the cost of the adminis-
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tration of area plans. Approval by the Com-

missioner for the use of such funds in this

manner will be in the form of approval of
the State plan each fiscal year.

§903.109 Use of area planning monies on a
statewlide basis.

Any State which has designated a single
planning and service area pursuant to
§ 9003.57(f), may elect to pay part of the costs
of the administration of State and area plans
elther out of sums allotted under this part
or out of sums made available for adminis-
ration of area plans pursuant to §903.123,
but shall not pay such costs out of sums
allotted under both such sections.

§903.110 Allotments to the State for
planning, coordination, admin-
istration, and evaluation of
State plans.

Federal funds appropriated under sectlon
306 of the Act for any fiscal year shall be
allotted among the States in the following
manner:

(a) From the sums appropriated for any
fiscal year under section 303 for carrying out
the purposes of this subpart, each State
shall be allotted an amount which bears the
same ratio to such sum as the population
aged sixty or over in all States, except that:

(1) No State shall be allotted less than one~
half of 1 percent of the sum appropriated for
the fiscal year for which the determination
is made, or $160,000, whichever is greater,
and

(2) Guam, American Samoa, the Virgin
Islands, and the Trust Territory of the Pacific
Islands shall each be allotted not less than
one-fourth of 1 percent of the sum appro-
priated for the fiscal year for which the
determination is made, or $50,000 whichever
is greater. For the purpose of the exception
contained in clause (1) of this paragraph, the
term “State” does not include Guam, Ameri-
can Samoa, the Virgin Islands, and the Trust
Territory of the Pacific Islands.

(b) The number of persons aged sixty or
over In any State and in all States shall be
determined by the Commissioner on the basis
of the most recent satisfactory data available
to him.

§903.111 Reallotment of funds for planning,
coordination, administration,
and evaluation of State plans.

The amount of any State’s allotment under
§903.110 for any fiscal year which the Com-
missioner determines will not be required for
that year shall be reallotted, from time to
time and on such dates during such year as
the Commissioner may fix, to other States
in proportion to the original allotments to
such States under §903.110 of this subpart
for that year, but such proportionate amount
for any of such other States being reduced
to the extent it exceeds the sum the Commis-
sloner estimates such State needs and will be
able to use for such year; and the total of
such reductions shall be similarly reallotted
among the States whose proportionate
amounts were not so reduced, Such allot-
ments shall be made on the basls of the State
plan so approved, after taking into considera-
tion the population aged sixty or over. Any
amount reallotted to a State under this sub-
section during a year shall be deemed part
of its allotment under § 903.110 for that year.
§ 903.112 Reduction in allotment amounts.

A State’s allotment under section 303 for
a fiscal year shall be reduced by the per-
centage (if any) by which its expenditures
for such year from State sources under its
State plan approved under section 305 are
less than its expenditues from such sources
for the preceding fiscal year.

Subpart J—Authorization and Allotments
for Area Planning and Social Services
Programs

§ 903.122 Authorizations.

Amounts appropriated as asuthorized may
be used to make grants to each State with
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a State plan approved under section 305
of the Act (except as provided in section 307
of the Act) for paying part of the cost in-
curred during the fiscal year for which such
sums: are appropriated for the purposes of:

(a) The development and administration
of area plans by area agencies on aging:

(b) The development of comprehensive
and coordinated systems for the dellvery of
social services under area plans; and

(c) Activities not under area plans.
§903.123 Allotments for area agencies and

soclal services.

(a) From the sums appropriated for a
fiscal year each State shall be allotted an
amount which bears the same ratio to such
sum as the population aged sixty or over in
such State bears to the population aged sixty
or over in all States, except that:

(1) No State shall be allotted less than
one-half of 1 percent of the sum appropri-
ated for the fiscal year for which the de-
termination is made;

(2) Guam, American Samoa, the Virgin
Islends, and the Trust Territory of the Pa-
cific Islands shall each be allotted no less
than one-fourth of 1 percent of the sum ap-
propriated for the fiscal year for which the
determination is made; and

(3) No State shall be allotted an amount
less than that State received for the fiscal
year ending June 30, 1973. For the purpose
of the exception contained in clause (1)
above, the term “State” does not include
Guam, American Samoa, the Virgin Islands,
and the Trust Territory of the Pacific Is-
lands.

(b) The number of persons aged sixty or
over in any State and in all States shall be
determined by the Commissioner on the
basis of the most recent and satisfactory
data available to him.

§ 903.124 Limitations on awards,

(a) From a State’'s allotment for a fiscal
year under section 303 of the Act, such
amount as the State agency determines, but
not more than 15 percent thereof, shall be
available to pay part of the costs of the de-
velopment and administration of area plans;

(b) For the fiscal year beginning July 1,
1974 and for each fiscal year thereafter, not
more than 20 percent of a State's allotment
under section 303 of the Act, may be used to
pay part of the costs of activities and serv-
ices In areas not under an approved area
plan developed by an area agency and ap-
proved by the State agency.

§903.125 Reallotment of funds for ares
agencies and soclal services.

‘Whenever the Commissioner determines
that any amount allotted to a Btate for a
fiscal year under § 903.123 of this subpart will
not be used by such State to carry out the
purpose for which the allotment was made,
he shall make such amount available for car-
rylng out such purpose to one or more other
States to the extent he determines such
other States will be able to use such addi-
tional amount for carrying out such purpose.
Any amount made avalilable to a State from
an appropriation for fiscal year pursuant to
the preceding sentence shall, for purposes of
this part, be regarded as part of such State’s
allotment (as determined under the preced-
ing provisions of this section) for such year.

Subpart K—General
§903.135 Public funds as part of the non-
Federal share.

For fiscal year 1975, and for each fiscal
year thereafter, not less than 25 percent of
the non-Federal share of the total expendi-
tures under the State plan shall be met from
funds from State or local publliec sources.
§903.136 Payments.

Payments of grants or contracts under
this part may be made (after necessary ad-
Justments on account of previously made
overpayments or underpayments) in advance
or by way of reilmbursement, and in such In-
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stallments, as the Commissioner may deter-
mine.

§003.187 Audits.

All fiscal transactions by the State Agency,
any other agency (if any) administering part
of the plan, and any project grantee under
title IIT of the Act, are subject to audit by
the Department to determine whether ex-
penditures have been made In accordance
with the Act and this part.

§903.138 Maintenance of effort.

(a) A State’s allotment under section 303
of the Act for a fiscal year shall be reduced
by the percentage (if any) by which its ex-
penditures for such year from State sources
under its State plan approved under section
305 of the Act are less than its expenditures
from such sources for the preceding fiscal
year.

(b) The State plan shall provide reason-
able assurance by the State agency that there
will be expended by each recipient of an
award under this part, for the purposes for
which payments are made for activities under
this part, for the year for which such pay-
ments are made and from funds from non-
Federal resources, an amount not less than
the amount expended for such purposes from
such funds during the previous year.

§ 903.130 Confidentiality.

(a) The State plan shall provide that the
State agency will take steps to insure that
no information about, or ocbtained from, an
individual, and in possession of an agency
providing services to such individual under
the plan, shall be disclosed In a form identi-
fiable with the individual without the in-
dividual’s informed consent,

(b) The State plan shall provide that lists
of older persons compiled pursuant to § 903.2
(g) (2) shall be used solely for the purpose
of providing social services, and only with the
}ﬁ!orm&d consent of each Individual on such

t.

§903.140 Opportunity for hearing.

(a) The State plan shall provide that any
area agency on aging whose request for ap-
proval of an area plan is denied, will be af-
forded an opporfunity for a hearing before
the State agency.

(b) The State plan shall provide that any
project applicant in areas not covered by an
area plan, whose application for approval is
denied, will be afforded an opportunity for
hearing before the State agency.

§ 003.141 State licensure requirements.

The State plan shall provide that where the
State or local public jurisdictions require li-
censure for the provision of social services,
agencies providing such services under this
part shall be licensed, or shall meet the re-
quirements for licensure.

§ 008,142 Fees for social services

(a) The State plan shall provide that agen=
cies providing social services under this part
shall provide older persons receiving such
services the opportunity to pay all or part of
the costs of the social services provided.
Where such services are provided under an
area plan, the area agency shall consult with
the advisory council to the area agency re-
garding the proposed fees to be charged.

(b) The State plan shall provide that each
individual reciplent shall determine for hime-
self what he is able to contribute toward the
cost of the social service. No older person
shall be denied a social service because of his
failure to pay all or part of the cost of sich
service.

(c) The State plan shall provide that the
methods of receiving payments from individ-
uals shall be handled in such a manner so as
not to differentiate among individuals' pay-
ments publicly.

§903.143 Continuation of support for exist-
ing activities.

(a) The State agency is authorized, with
the prior approval of the Commissioner, to
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continue Federal support for community
project activities which meet the require-
ments of the Act, but which do not meet all
of the requirements of this part, if such
projects had been approved and funded prior
to the effective date of these regulations.

(b) Such Federal financial assistance shall
be avallable for not more than one year fol-
lowing the effective date of these regulations.

(c) A State agency reguest to continue
such assistance shall be in writing, and shall
set forth the reasons for which the State
agency makes such a request, including:

(1) A showing that fallure to continue
support for the project would result In seri-
ous harm to the persons served, or to the
effort for aging in the area of the project;
and

(2) A showing that the State agency and
community project have exhausted all efforts
to obtain continuing financial assistance
from other sources.

§ 003.144 Requests for postponement.

(a) In cases where a State agency has
determined that it is unable to meet the re-
quirements prescribed under this part, be-
cause such requirements In implementation
of the title IIT program will place undue
hardship on older persons, it may request the
Commissioner to approve, for a specified
period of time, not to exceed 120 days, a post-
ponement of such requirements. This provi-
sion does not apply to the requirements of
this part mandated by statute.

(b) The State agency shall submit a re-
quest for a postponement in writing to the
Commissioner. The request shall state why
the State agency is unable to meet the re-
quirement, and therefore has need for a
postponement; the effect of not granting a
postponement on the implementation of the
title III pro : and what steps the State
agency will take (and the time required), to
meet the requirements for which postpone-
ment is requested.

(¢) The Commissioner shall approve the
postponement if he finds that it i1s needed
to prevent undue hardships on older persons
and that there is reasonable expectation that
the State agency will be able to meet the
requirements within the postponement
period.

[FR 73-18646 Filed 8-31-73; 8:45 am]

ADMINISTRATION'S HOUSING
PROGRAM

Mr. HASKELL. Mr. President, on Sep-
tember 19, 1973, President Nixon pre-
sented the administration’s housing pro-
gram to the American public. He has
since that time sent to Congress legisla-
tion which implements that housing mes-

sage.

In the September 19 message, there
was a small section entitled “Improving
Rural Housing.” It is an extremely short
piece and I would like to read it to you
in its entirety.

The problems of providing good housing in
our rural areas are especially challenging,
not only because the proportion of substand-
ard housing is greater in rural areas but also
because these areas often lack the resources
to foster greater economic development—
and better housing. Of course, many of our
housing programs and proposals are designed
to assist all families, urban and rural alike.
But there s also a special need to address in
a special way the rural housing challenge.

Our recent housing study concludes that
the basic housing problem in many rural
areas is that our major financial institutions
are not represented In these areas and that
credit is therefore Inadequate. The Farmers
Home Administration has done a great deal
to help change this picture—but further
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efforts are needed. At my direction, the De-
partment of Agriculture and the Department
of Housing and Urban Development will seek
additional ways of correcting this situation
and increasing credit availability in rural
areas.

In my Community Development Message
last March Bth, I emphasized that “in pur-
suing a policy of balanced development for
our community life, we must always keep the
needs of rural America clearly in sight.” I
mentioned then my continuing support for
a revenue sharing approach for rural devel-
opment, acknowledging that the Rural De-
velopment Act fell short of what I preferred
in this regard. I went on to indicate my in-
tention, after fully evaluating the effective-
ness of this act, to seek whatever additional
legislation may be needed. I repeat that
pledge today.

Now while the administration talks
about the good work of the Farmers
Home Administration and the need to
develop additional efforts—and I agree
with them—what has the administration
been doing? They have ordered staff re-
ductions which will average 10.3 percent
nationally. This seems {ironic when
FmHA loan activity is at a peak level
and some 444 percent of the section
502 homeownership loans using interest
credit. Since 1960, FmHA has increased
its housing activity by 804 percent while
the staff has increased by only some 67
percent. The proposed staff cuts can only
serve to slow up a fine rural housing pro-
gram and expose it to the evils that beset
urban programs from inadequate staf-

The Congress legislated the Rural De-
velopment Act of 1972. The implemen-
tation of this act will be the responsibility
of the Farmers Home Administration.
This then presents an already under-
staffed agency with a new set of pro-
grams to administer. How can a staff
cut at this time even be considered?

As part of this “economy” effort the
administration is proposing to substi-
tute fee inspectors and fee appraisers for
the work normally done by Farmers
Home Administration staff. I would re-
mind you that many of the scandals in
the various HUD programs were directly
attributable to the use of such contracted
help. The 15th report of the House
Committee on Governmental Oper-
ations entitled “Defaults on FHA-In-
sured Programs—Detroit, Mich.,” tells
the story very clearly. A major factor in
preventing such scandals in FmHA pro-
grams has been the fact that there has
been a FmHA employee with ongoing re-
sponsibility available to perform the
needed services.

Further, on August 8, 1973, Gen. Frank
B. Elliott, Farmers Home Administration
Administrator, issued a Bulletin No. 4707
(002) to all FmHA State Directors. This
was titled “Objectives and Constraints”.
I am enclosing this document as part of
the record. In the statement of “Objec-
tives”, General Elliott lists eight priorities
which are:

First, increasing supplies of agricul-
tural commodities to meet growing do-
mestic and export demands;

Second, assuring adequate farm income
and strengthening the family farm;

Third, increasing agricultural exports;

Fourth, improving agricultural pro-
ductivity;
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Fifth, eliminating poverty-caused hun-
ger and malnutrition;

Sixth, accelerating the development of
rural communities;

Seventh, assuring adequate supplies of
timber within environmental constraints;
and

Eighth, achieving equal opportunity.

Now I am sure that most would agree
that the eight listed objectives are gen-
erally desirable, though this administra-
tion has had some strange ideas about
preserving the family farm. The disturb-
ing part of this list of objectives is that
housing is not included.

This is strange indeed when you con-
sider that housing represented 58 percent
of the total dollar obligations of FmHA
in fiscal year 1972. Housing has grown
steadily in importance in FmHA activity
so that it is today the largest part of the
FmHA program. The attached statistics
will give you a perspective on the growth
of housing as a percentage of the FmHA
total program effort.

Total Housing
Fiscal year bligati bligati

$512, 089, 854
, 639, 748, 793, 834, 671
L 414,315,815 1,399,097, 122
89,805,921 1,618,776, 715

T 3.754,945,003 1,863,309, 283

The drop in fiscal 1973 can be attrib-
uted to the administration’s housing
moratorium.

The statistics I have presented not
only establish the growing importance
of housing as part of the FmHA budget,
they show that we, the Congress, have
recognized the housing problems in
rural areas by authorizing and appro-
priating increasing amounts of money.
This year has been no exception. The
agriculture appropriation bill contains
significant increases for FmHA housing
programs.

While the administration has talked
about rural housing problems, the Con-
gress has acted. What is apparently now
occurring is that the intent of Congress
is being negated by bureaucratic re-
structuring of priorities.

If rural America is to survive, it will
be necessary for housing to be high on
any list of priorities. I am concerned
that the Farmers Home Administration
is being subjected to inordinately high
staff cuts. I am concerned that housing
is being downgraded by this administra-
tion. I ask that you join me in demand-
ing that housing be restored to its right-
ful position of importance.

RETIREMENT INCOME SECURITY
FOR EMPLOYEES ACT

Mr. NELSON, Mr. President, the Joint
Committee on Internal Revenue Tax-
ation has prepared an excellent sum-
mary of the landmark pension legisla-
tion passed by the Senate on September
19. This summary is particularly helpful
because it compares proposed changes
with present law regarding pensions. As
could be imagined, there is great demand
for this summary and I have been in-
formed by the staff of the Senate Fi-
nance Committee that the demand is
quickly exceeding the supply. To meet
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the demand for this summary, therefore,

I ask unaimous consent that an excerpt

from the committee print be printed in

the REcoORD.

There being no objection, the sum-
mary was ordered to be printed in the
ReEecorb, as follows:

SvmmArY oF HR. 4200
I, REVENUE EFFECT

There are several different kinds of rev-
enue efflects which can be expected to arise
from H.R. 4200, the Retirement Income
Security for Employees Act, as passed by
the Senate. These are summarized in table
1. First, three provisions designed to equalize
the tax treatment of pensions have an im-
pact on tax deductions. These are the pro-
visions raising the maximum deductible
amount that the self-employed can set aside
annually for their retirement, making pro-
vision for a retirement savings deduction for
those not now covered under any retirement
provisions, and a provision which limits the
maximum retirement benefit and the maxi-
mum deductible contribution on behalf of
corporate employees.

Tax revenues are also affected by the modi-
fication of the tax treatment of lump-sum
distributions.

A third category of revenue effect as a re-
sult of the imposition of two new taxes. One
of these is the audit fee tax, designed to pay
for the cost of the administration of pen-
slon plans by the Internal Revenue Service,
and the second is the premium tax to provide
necessary revenue for plan termination in-
surance. However, since both of these taxes
are deductible for income tax purposes, the
revenue galn which would otherwise occur
is decreased to some extent,

Finally, a fourth category of revenue effect
from the bill arises not because of any change
in tax deductions as such, but rather be-
cause increased amounts are expected to be
set aside for vesting and funding. The bill
imposes additional requirements in the
areas of vesting and funding which must
be met if the present favorable treatment for
pensions is fo continue to be available, It is
expected that these new requirements will
result in employers making larger contribu-
tions to retirement plans, resulting in larger
income tax deductions.

TasLe 1 —Estimated annual revenue effect
of the Retirement Income Security for
Employees Act as passed by the Senate—
at 1973 levels of income and employment

[Millions]

I. Provisions designed to equalize tax
treatment under pension plans:
Increase in maximum annual de-

ductible contribution by the
self-employed under HR. 10
plans to the greater of $750
(but not In excess of earned
income) or 15 percent of
earned income (up to 87,500)1.
Allowing individuals not covered
by pension plans to deduct an-
nually up to the greater of
£1,000 (but not In excess of
earned Income) or 15 percent
of earned income (up to $1,-
500) for contributions to per-
sonal retirement plans, except
that where empiloyers also con-
tribute the overall ceiling is
£1,000 (longrun effect)?
Limiting to $100,000 the maxi-
mum annual compensation for
purposes of calculating the
deductible contribution on be-
half of corporate employees
and limiting to 75 percent of
the first $100,000 of compen-
sation the maximum annual
retirement benefit®

Footnotes at end of article.
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Total, provisions designed to
equalize tax treatment un-
der pension plans

II. Revised tax treatment of lump-
sum distributions from qualified

plans (long-run effect)? 435

III. Revenue effect of new taxes:

Audit fee tax of $1 a year for each
employee covered by plan+ to fi-
nance IRS administration of pro-
visions relating to pension plans
and exempt organizations)

Tax to finance plan termination
insurance ($1 per plan partici-

QGross revenue collectlons

Revenue loss due to tax deductions
taken by employers:
For audit fee tax+
For tax to finance plan termi-
nation insurance?®

Total offset of new taxzes
against income tax collec-

Net revenue effect of new

IV. Revenue effect of minimum vest-

ing provision: *

Case 1: Assuming that the addi-
tional employer contributions to
pension plans resulting from the
minimum vesting requirement
constitute a substitute for cash
wages

Case 2: Assuming that the addi-
tional employer contributions to
pension plans resulting from
the minimum vesting require-
ment constitute an addition to

Case 3: Assuming that benefit levels
of pension plans are adjusted
downward to absorb the addl-
tional employer contributions to
pension plans resulting from the
minimum vesting requirement.. 0

Provisions designed to equalize tax treat-
ment of retirement plans—It 1s estimated
that the provision increasing the maximum
annual deductible pension contribution by
self-employed persons on their own behalf
to the greater of 87560 (but not in excess of
earned income) or 15 percent of earned In-
come (up to $7,600) will result in an annual
revenue loss of $1756 million. The provision
allowing individuals not covered by pension
plans to deduct annually up to the greater
of $1,000 (but not in excess of earned in-
come) or 15 percent of earned income (up to
$1,500) for contributions to personal retire-
ment plans is expected to involve a revenue
loss amounting to $225 million for 1974 and
rising to $3556 million for 1977 (at 1973 in-
come levels). On the other hand, limiting
to $100,000 the maximum annual compensa-
tion for purposes of calculating the deducti-
ble contribution on behalf of corporate em-
ployees and limiting to 756 percent of the first
$100,000 of compensation the maximum an-
nual retirement benefit is expected to In=-
crease revenue by $40 million a year at 1973
income levels. Altogether, when fully effec-
tive, these three provisions involve an esti-
mated annual net revenue loss of $490 mil-
lion.

Taz treatment of Ilump-sum distribu-
tions.—The revised tax treatment of lump-
sum distributions from qualified plans
(which provides for taxing that part of
lump-sum distributions which is attribu-
table to 1974 and later years as ordinary in-
come under s separate tax rate schedule) is
expected to result in relatively small in-
creases in revenue over the next few years
since the bulk of the lump-sum distribu-

35113

tions in such years will be attributable to
pre-1974 years, However, after a transition
period, this provision can be expected to re-
sult in annual revenue gains amounting to
$356 million a year based on 1973 levels of
income.

New tazes and their effect on income taz
deductions.—An audit fee tax of 31 a year
for each employee covered by a qualified
pension, profit-sharing, bond purchase, or
stock bonus plan.is expected to produce an
estimated $30 million of revenue annually.
The proceeds of this tax are allocated by the
legislation for financing the Internal Reve-
nue Service administration of provisions re=-
lating to pension plans and exempt organi-
zations.

The second new tax is imposed on em-
ployers with qualified plans, except money
purchase, stock bonus, and profit-sharing
plans, and is to be used to finance plan term-
ination insurance (81 per plan participant,
except that where employers elect to have no
liability for losses a higher rate will be set
by the trustees of the Guaranty Corpora-
tion). This tax, which is effective for plan
years and taxable years beginning after 1973,
is expected to raise an estimated $30 million
annually.

However, there is an offset to the revenue
galn expected from the two new taxes. Em-
ployers can take income tax deductlons for
the new taxes which, of course, will have
the effect of reducing the net cost of these
taxes to them. It is estimated that an an-
nual revenue loss of $14.4 million will be in-
curred for 1974, and later years, as a result
of deductions taken for payments of the
audit fee tax; similarly it is estimated that
revenue will be reduced $14.4 million for
1974, and for later years, as a result of de-
ductions taken for the taxes required to
be pald to finance plan termination insur-
ance.

These deductions against income tax re-
duce the revenue from the new taxes from
860 million to about $31 million.

Revenue effect of minimum vesting and
Junding provisions.—The new minimum vest-
ing standard, which generally becomes effec-
tive for plan years beginning after 1975, will
also involve an indirect loss of revenue, rang-
ing from gero to an estimated $2656 million
a year (at 1973 income levels).

The minimum vesting requirement in-
volves little or no revenue loss to the extent
that the benefit levels of plans are adjusted
to absorb the increased employer costs result-
ing from the requirement. This is because, in
that event, the requirement would have no
effect on the deductions taken for contribu-
tions to plans or on the taxable income of
covered employees. If the additional amounts
required to be contributed to pension plans
as a result of the vesting standard are a sub-
stitute for cash wages, rather than a net
addition to cash wages, the annual revenue
loss is estimated at $130 million. This could
occur, for example, if the additional employer
payments into the pension plan are taken
into consideration in setting future wage
increases. In this event, the revenue loss
results from the fact that the covered em-
ployees are permitted to postpone payment of
tax on the employer contributions involved,
instead of being required to pay tax cur-
rently, as would be the case had they received
an equivalent amount of wages. SBome part
of this postponed $130 million of taxes pre-
sumably will be recovered in the future In tax
payments on the benefits pald out by the

plan,

The upper range of the estimate, $265
million, represents the revenue loss if it 1a
assumed that the additional employer pay-
ments into the pension plans required by the
new vesting standard constitute an addition
to the cash wages that will be paid in any
event. In thls case employers will have larger
total wage Dbills (for the sum of cash wages
and wage supplements) and hence will take
larger tax deductions, giving rise to a $265
million revenue loss.
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It appears that realistically there is likely
to be a combination of the three eflects
suggested above. However, it appears prob-
able that the annual revenue loss will be in
the vicinity of £130 million, the mid-point
of the range.

No revenue estimate is given for the in-
creased funding requirements under the bill.
Data are not available which would make a
reliable estimate of this type possible. How-
ever, it is belleved that the minimum fund-
ing requirements will have a relatively modest
revenue effect.

II, PARTICIPATION AND COVERAGE

(Secs. 201 and 261 of the Senate bill and secs.
401 and 410 of the Code)

1. Plan participation—Age and service
requirements

Present Law

The Internal Revenue Code does not gen-
erally require a qualified employer pension,
profit sharing, stock bonus, annuity, or bond
purchase plan to adopt any specific age or
service conditions for participation in the

lan.?

R Existing administrative practice allows
plans to exclude employees who (1) have not
yvet attalned a designated age or (2) have not
vet been employed for a designated number
of years, so long as the effect is not discrimi-
natory in favor of employees who are officers,
shareholders, supervisors, or highly compen-
sated employees. Also, under administrative
practice, & plan may exclude employees who
are within a certain number of years of nor-
mal retirement age (for example, 5 years or
less) when they would otherwise become eli-
gible, if the effect is not discriminatory.

On the other hand, in the case of a plan
benefiting owner-employees,® the plan must
provide that no employee with 3 or more
years of service may be excluded (sec. 401
(d)(3)).

The Senate bill (H.R. 4200)

The Senate bill provides that a plan which
is qualified under the Code is not to require,
as & condition of participation, more than
one year of service, or an age greater than
30 (whichever occurs later).* It was felt that
this rule will significantly increase coverage
under private pension plans, without Impos-
ing an undue cost on employers. In addition,
the bill contains a “look back" rule, which
provides that once an employee becomes eli-
gible to participate In a pension plan, his
years of service with the employer (on snd
after the effective date of the plan) before
becoming a participant, up to a maximum of
b years, are to be credited toward his required
years for minimum vesting (sec. 221(a) of
the bill). Additional preparticipation serv-
ice, beyond 5 years, 15 to be credited to the
employee for any years for which (although
the employee technically may not have been
& participant) the employee contributed to
the plan or the employer contributed on the
employee's behalf. The bill does not provide
any authority to exclude from the plan those
employees hired within any specified num-
ber of years of normal retirement age.

For purposes of these rules, an employee
is considered to have performed & year of
service if he was employed for more than 5
months during the year, for at least 80 hours
each month.® The “year" of service may be a
calendar plan, or flscal year, whichever is
applied on & consistent basis under the plan.

Bervice with a predecessor of the emplover
is to be counted for purposes of the eligibility
requirements to the extent provided in
Treasury regulations. In the case of a mul-
tlemployer plan, service with any employer
who was a member of the plan when the
service was performed is to be counted to-

Footnotes at end of article.
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ward an individual's participation require-

ment (see sec. 705 of the bill).

The provisions of present law with respect
to coverage under an owner-employee (H.R.
10) plan are not changed by the Senate bill.
Present law already requires relatively early
participation (after 3 years of service) and
100-percent immediate vesting in the case of
owner-employee plans. It was concluded
that the retention of these provisions of
present law was needed to protect employees
in such cases.

Generally, these provisions apply to plan
vears beginning after the date of enactment.
However, to allow time for amendment, in
the case of a plan already in existence on
the date of enactment, the provisions apply
to plan years beginning after December 31,
1975 (or, if later, plan years be after
the expiration of a preexisting collective bar-
galning agreement or after December 81,
1980, whichever is earlier).

2. Plans where a collective bargaining unit
is involved; other antidiscrimination pro-
visions

Present law

Under present law (sec. 401(a)(3)), a
qualified retirement plan must cover either
(1) a specified percentage of all employees
(generally 70 percent of all employees, or 80
percent of those eligible to benefit under the
plan if at least 70 percent of all employees
are eligible) # or (2) such employees as qual-
ify under a classification which is found by
the Internal Revenue Service not to dis-
criminate in favor of employees who are of-
ficers, shareholders, supervisors, or highly
compensated employees. (A plan is not per
se discriminatory for purposes of these rules
merely because it iz limited to salaried or
clerical employees.)

Also, under present law, either the con-
tributions or the benefits provided under a
qualified plan must not discriminate in fav-
or of employees who are officers, sharehold-
ers, supervisors, or highly compensated
employees.

The Senate blll (H.R, 4200)

The Senate bill provides that collective
bargaining employees may be excluded for
purposes of applying the coverage test of the
tax laws where there is evidence that re-
tirement benefits have been the subject of
good faith bargaining between the union em-
ployees and the employer in the negotiations
relating to the most recent contract. Thus, if
pension plan coverage had been discussed
with the representtives of the union em-
ployees and no pension coverage was pro-
vided, elther because the union emplovees
were covered under a union plan (which
might or might not offer comparable benefits
to those provided under the employer plan),
or because the employee representatives
opted for higher salaries, or other benefits,
in lleu of pension plan coverage, or for some
other valid reason, then it would be permis-
sible to exclude those union employees from
the plan, or provide them with a lesser or
different level of benefits without prejudice
to future coverage if the subject is raised and
agreed to in subsequent negotiations.

In addition, with respect to the coverage
and antidiserimination requirements, the
bills provide for the exclusion of those em-
ployees who are nonresident aliens with no
United States income from the employment
in question. Also, for purposes of these re=-
quirements, the bills provide that employees
of all corporations who are members of a
“controlled group of corporations” (within
the meaning of sec. 1563(a)) are to be
treated as members of the same corporation
(to prevent avoidance of the coverage and
antidiscrimination requirements through
the establishment of a management company
or otherwise through the use of 2 or more
corporations).
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I, VESTING
(Becs. 221 and 261 of the Benate bill and
secs. 401, 411, 413, 4978, and 6690 of the
Code)
Present law

Plans which qualify under the Internal
Revenue Code are now required to provide
vested (l.e., nonforfeitable) rights to par-
ticipating employees when they attain the
normal or stated retirement age. Employees
must also be granted vested rights if the
plan terminates or the employer discontinues
his contributions.

However, qualified employer plans are
generally not required to provide vested
rights to participating employees before nor-
mal retirement age unless this is considered
to be necessary—in view of the likely pat-
tern of employee turnover—to prevent dis-
crimination against the rank and file em-
ployees in favor of officers, shareholders, su-
pervisors, and highly pald employees. In
other words, preretirement vesting is re-
quired only where its absence might cause
discrimination in favor of officers, etc., who
could be expected to remain with the firm
long enocugh to retire and qualify for bene-
fits, while the rank and file employees would
continually be separated from the firm and
lose their benefits.

Under an owner-employee plan® the
rights of all employees must vest in full as
soon as they become particlpants (sec. 401
(d) (2) (A)).

The Senate Bill (HR. 4200)

The Benate bill provides that a qualified
retirement plan (whether trusteed or in-
sured) would be required to give each par-
ticipant vested rights to at least 25 percent
of his accrued benefit from employer con-
tributions after 6 years of service, plus &
percentage points a year for each of the
next 5 years of service and 10 percentage
points a year for each year of service there-

‘after. This means that there must be 100

percent vesting after 15 years of service.
(Also, under the bill, each participant would
have to be fully and immediately vested in
his accrued benefit derived from his own
contributions.) Also, under a “look back”
provision, once an employee becomes eligible
to participate in a pension plan, his years
of service with an employer before becom-
ing a participant, up to a maximum of &
years, are to be credited toward his required
years for minimum vesting (if the pension
plan was in existence during those years).
Thus, an employee who began his service
at age 25, and became a participant at age
30, would be 100 percent vested In his ac-
crued benefits at age 40, after 15 years of
service.

Generally, the vesting requirements of the
bill apply to all accrued benefits, including
those which accrued before the effective date
of the provision, in order to afford protec-
tion to older emplovees who will already
have the bulk of their working years (and
benefits accrued during their lifetimes) be-
hind them on the date when the act becomes
effective. Years of service prior to the effec-
tive date are also to be eounted for purposes
of determining the extent to which the em-
ployee is entitled to vesting.

To allow some flexibility in the general
vesting rule, the Senate bill provides that
any plan which, on the date of enactment,
provides for 100 percent vesting of employer
contributions by the end of the tenth year
of the employee’s service with the employer
under the plan may continue to use this
vesting schedule. Also, a class year plan may
meet the vesting requirements under the biil
if the plan provides for 100 percent vesting
of the employer contributions within 5 years
after the end of the plan year for which the
contributions were made.

The term “year of service” for purposes of
these rules s to be defined under regulations
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prescribed by the Department of Treasury
(after consultation with the Department of
Labor) for years ending prior to January 1,
1982. After that time “year of service" is to
be defined as any year where the employee
has more than 5 months of service with at
least 80 hours of work each month.

Under the Senate bill, no rights to ac-
crued benefits, once vested, can be assigned or
allenated under a qualified plan, and such
rights cannot be forfeited (except that bene-
fits attributable to employer contributions
may be forfeited in the event of death, or if
the employee withdraws his own mandatory
contributions to the plan).

To help enforce the vesting requirements,
the bill also provides for the imposition of
an exclse tax on the employer in cases where
the employer is not complying with the vest-
ing requirements in practice, even though
the plan contains a vesting schedule which
is consistent with the requirements of the
bill. Initially, the tax would equal 5 percent
of the accumulated vesting deficlency and
could go to 100 percent of this amount if
the offense were not corrected. Also, the
Becretary of the Treasury is authorized to
bring actions for equitable rellef to restraln
plans from falling to comply with the vest-
ing requirements in practice (sec. 262 of the
bill).

In addition, the bill contains a provision
which would authorize highly mobile em-
ployees, such as engineers, to trade off high
benefits which might be available under one
pension plan of their employer for the right
to participate in another plan with lower
benefits but very rapid vesting. Also, under
the bill, the Secretary of Labor is authorized
to develop recommendations for modifica-
tions of Federal procurement regulations to
insure the highly moblile professional, sclen-
tific, technical and other personnel in occu=-
pations employed under Federal contracts
will be protected against forfeitures of their
retirement benefits.

Generally, these provisions are to apply
to plan years beginning after the date of
enactment, In the case of a plan already
in existence, to allow time for amendment of
the plan, the provisions will apply in plan
years beginning after December 31, 1975.
However, if the Secretary of Labor should
find that implementation of the vesting re-
quirements will impose “substantial eco=-
nomic hardship” on the plan, he will certify
this fact to the Secretary of Treasury and
the effective date may be postponed for &
period of up to 6 years as recommended
by the Secretary of Labor. The provisions
will apply to Government plans in plan years
beginning after December 31, 1980,

IV. FUNDING

(Sec. 241 of the Senate bill and secs. 4971 and
4972 of the Code)
Present law

Under present tax law, contributions to
& quallfied pension plan must be sufficlent
to pay the liabilities created currently (li.e.,
the normal pension costs) plus the Interest
due on unfunded accrued pension liabilities
(past service costs) (regs. §1.401-6(c)(2)
(1) ).»* This is to keep the amount of un-
funded pension liabilities from growing
larger, but does not require any contribu-
tions to be made to amortize the principal
amount of the unfunded liabilities.

Pension plan costs™ pgenerally are estl-
mates and are based on actuarial calculations.
Consequently, all actuarial methods, factors,
and assumptions used must, taken together,
be reasonable and appropriate in the individ-
ual employer's situation (Regs. § 1.404(a)-3
(b) ). When applying for a determination let-
ter from the Internal Revenue Service that
a plan is qualified, the actuarial methods,
factors, and assumptions used generally must
be reported to the Service, along with other

Footnotes at end of article.
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information to permit verification of the rea-
sonableness of the actuarial methods used.
Changes in actuarial assumptions and meth-
ods must be reported annually to the Serv-
ice.

The value of plan assets also affects the
amount of contributions. Under administra-
tive rulings, assets may be valued by using
any valuation basis if it is consistently fol-
lcln}vlved and results In costs that are reason-
able.

Actual experience may turn out to be
different from anticipated experience, result-
ing in experience loss or experience gain.
Depending on the circumstances, the con-
tributions needed to make up experience
losses may be deducted currently or may be
added to past service costs and deducted only
on an amortized basis.® Similarly, depending
on the circumstances, experience gains may
reduce the plan cost currently or reduce costs
under one of the spreading methods used to
determine the amounts deductible.’*

If an employer does not make the mini-
mum required contributions to a qualified
plan, under administrative practice the de-
ficlency may be added to unfunded past serv-
ice costs. However, the plan also may be con-
sidered terminated, and immediate vesting
of the employees’ rights to the extent funded,
may be required.

The Senate bill (HR. 4200)

H.R. 4200 would establish new minimum
funding requirements for qualified pension,
profit-sharing, and stock bonus plans de-
signed to give assurance that these plans will
accumulate sufficient assets within a reason-
able time to pay benefits to covered em-
ployees when they retire. These rules are
to apply to any pension, profit-sharing, or
stock bonus plan which, after December 31,
1975, has qualified (or has been determined
to qualify by the Internal Revenue Service)
under sec. 404(a) (2) or sec. 401(a) of the
Code. These minimum funding requirements
are to continue to apply to such plans and
trusts even though they later lose their
qualification.

Generally, under these requirements the
minimum amount that an employer must an-
nually pay under a defined benefit pension
plan includes the normal cost of the plan (as
under current law) for currently accruing
Habilitles, plus amortization of past service
costs, experience losses, etc. The minimum
amortization payments required by the bill
are calculated on a level payment basis—in-
cluding interest and principal—over various
stated periods of time and take into mccount
the accrued liabilitles whether or not vested.
Generally, initial past service costs (and past
service costs established by substantial plan
amendments), both vested and unvested,
must be amortized over no more than 30
yvears, and experience losses generally must
be amortized over no more than 15 years.
(Decreases in cost from substantial plan
amendments also generally are to be amor-
tized over 30 years, and experience gains are
to be amortized over 15 years.) In calculat-
ing experience gains and losses, values of
fund assets may be determined on a current
basis or, If used consistently, on the basis
of a moving average over not more than 5
Yyears.

If an employer would otherwise incur sub-
stantial business hardship for a plan year,
the Internal Revenue Service may walve that
year's required payment of normsl costs, and
amounts needed to amortize past service costs
and experience losses; the amount waived
must be amortized over no more than 10
years, and no more than 5 walvers may be
granted for any 10 consecutive years.

For money purchase on, profit-shar-
ing, and stock bonus plans, the minimum
amount that an employer must annually
contribute to the plan is the amount that
must be contributed for the year under
the plan formuls (or other system wused
by the plan to determine the contribution
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level) . For purposes of this rule, a collectively
bargalned plan which provides an agreed
level of benefits and a specified level of
contributions during the contract period is
not to be considered a money purchase (or
other type of defined contribution) plan.
This type of plan is subfect to the fund-
ing provisions of the bill, and contributions
must be made which are adequate to fund
the agreed benefit on the basis required
under the bill.»

The Senate bill provides essentlally the
same rules for multiemployer plans as for
other plans, except that 40 years is given
to amortize past service costs and the initial
unfunded lability, and any such 40-year
period may be extended by the Secretary of
Labor for up to an additional 10 years in
cases where he determines that otherwise
there would be substantlal hardship for 10
percent or more of the contributing em-
ployers involved.

Because of the Importance of actuarial
determinations, the Senate bill requires the
enrollment of actuaries before they may
practice as such before the Internal Revenue
Service, and requlres periodic reports by
actuarles.

The funding rules established by the bill
are in addition to the present rules which
provide the maximum deduction limits for
contributions to a plan. However, In any
event a contribution that is required by the
minimum funding rules 18 deductible
currently.

The bill would Impose an excise tax on the
employer if he falls to fund the plan at the
minimum required level (but only if a walver
has not been obtained). The tax initially is to
be B percent of the accumulated funding de-
ficlency at the end of the plan year. The 5
percent fax is to be Imposed for each plan
year in which the funding deficlency has
not been corrected. Additionally, in any case
in which the 5 percent tax is imposed and
the accumulated funding deficiency is not
corrected within the correction perlod al-
lowed after notice by the Internal Revenue
Service, a 100 percent tax Is Imposed on the
accumulated funding deficiency. In
with present law respecting the excise
taxes with regard to private foundations,
neither the 5 percent nor the 100 percent
taxes are to be deductible.

The funding provisions are to apply to
plan years beginning after the date of enact-
ment, for plafs established after that date.
These provisions are to go into effect for
plan years beginning after December 31,
1975, for plans in existence on the"date of
enactment, however in cases of substantial
economic hardship (as determined and certl-
fled by the Secretary of Labor) this may be
extended to years beginning after 1981.
V. OTHER PROVISIONS ASSOCIATED WITH VESTING

AND FUNDING

(Secs. 261, 262, 281, and 282 of the Senate
bill and secs. 401 and 404 of the Code)
1. Right to elect a survivor annuity

Under present law, there is no requirement
that a qualified retirement plan must offer
the option of a survivor annuity. This can
result in a hardship where an individual
primarily dependent on his pension as a
source of retirement income 1s unable to
make adequate provision for his spouse's
retirement years, should he predecease her,

To deal with this situation, the Senate bill
requires that a joint and survivor annuity
must be offered with respect to any benefit
under a qualified retirement plan which is
payable as an annuity. The benefit is to be
paid as a joint and survivor annuity (with
the survivor annuity being not less than
half the annuity payable to the participant),
unless the participant elects not to receive
it in this form, within 2 years of normal
retirement age, after receiving a written
explanation concerning the terms of the
annuity. The survivor annuity must be at
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least half of the amount payable to the
participant during the joint lives of the
participant and his spouse.

This provision generally applies to plan
years beginning after the date of enactment.
However, in the case of a plan in existence on
the date of enactment, the provision applies
to plan years beginning after December 31,
1975.

2. Prohibition against maintaining
nonqualified plans

Present law

Generally, as an employer maintains a
funded plan which does not meet the re-
quirements for qualification under the In-
ternal Revenue Code, no deduction is al-
lowed for contributlons to the plan by the
employer until the rights of the employees
on whose behalf the contributions are made
are no longer subject to a substantial risk
of forfeiture or are actually pald. At that
time, a deduction generally is allowed the
employer, but the employee then must take
the contribution into his income. Also the
earnings on these contributions are not tax
exempt.

Unfunded plans are the most common
type of nongualified plans and are typlcally
found in a small business where the em-
ployer simply continues a part of the em-
ployee’s salary after retirement. Unfunded

plans are normally referred to as “pay as
you go" plans, because they are not funded
and the employer pays benefits out to his
retired employees on a "“pay as you go"
_basis. They recelve no special tax benefits.
Payments generally are deductible when
made,

In compar!son with the nonqualified plan,
under the qualified plan the employer may
deduct contributions to the plan when they
are made, the earnings on the contributions
are tax exempt, and the employees generally
do not have to take the contributions into
income until benefits are actually distrib-
uted to them. Thus, while there are sub-
stantial tax advantages to maintaining a
qualified pension plan under present law,
the maintenance of a nonqualified plan 1=
not prohibited.

The Senate bill (H.R. 4200)

The Senate bill contains a provision which
would prohibit any employer (in interstate
commerce) from establishing a retirement
plan (other than a profit-sharing plan)
which does not meet the qualification re-
quirements of the Internal Revenue Code.
The Secretary of Treasury is to enforce this
prohibition by obtaining an injunction
against the continued maintenance of such
nonqualified plans. In addition, no deduc-
tion will be allowed for a contribution by an
employer under any such plan, even If the
employee is required to take the amount of
the contribution into Income, Certain excep-
tions are provided in the case of plans main-
tained by governmental units, churches, fra-
ternal socleties, plans maintained to com-
ply with workman's compensation laws, plans
maintained outside the United States for
noncitizens, and deferred compensation ar-
rangements. In general, the bill distinguishes
between pay as you go pension plans, which
would be prohibited, and deferred compensa~-
tion arrangements for officers and 5-percent
shareholders, which would not. Generally, a
plan could be maintained as a deferred com-
pensation arrangement if it (1) was not in
writing, (2) provided a benefit which is re-
quired to be paid in full within 5 years after
it accrues, (3) ls solely for officers or em-
ployees who are 6 percent stockholders in
the corporation, or (4) does not provide a
determinable retirement benefit.

Generally, these provisions would be ef-
fective for taxable years beginning after
December 31, 1975.
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3. Protection of pension rights under gov-
ernment plans

Plans of the Federal Government, and
State and local governments, are not subject
to the funding requirements of the bill be-
cause the Senate belleved that taxing power
of a governmental unit should generally be
adequate to insure that funds will be avail-
able to pay the pensions which have been
promised by governmental units. However, in
some cases, questions have been ralsed, in
view of the size of the future pension pay-
ment commitments, as to whether this may
represent too heavy a future tax burden. In
view of this, the Secretary of the Treasury
is authorized and directed to make a study
of the funding of government plans, which
takes account of the minimum funding
standards under the bill, and the taxing
power of the governmental unit, and make
recommendations as to whether it would be
advisable to require such plans to comply
with the funding requirements applicable to
private pension plans, or some other fund-
ing standard, as recommended by the Secre-
tary. The Secretary is to file his report with
the Ways and Means Committee on the Sen-
ate Finance Committee by December 31,
1976.

4. Protection of the pension rights of highly
mobile employees through use of the Fed-
eral procurement regulations

Many employees, such as englneers, who
are employed in industries engaged to a sub-
stantial extent in the performance of Federal
contracts, have an unusually high rate of
mobllity which is imposed to a considerable
extent as a result of terminations or modifi-
cations of Federal contracts, grants, or pro-
curement  policles. As a result of this un-
usual mobility, these employees are partic-
ularly susceptible to the loss of thelr pension
rights due to changes in their employment
status before they can become vested.

To meet this situation, the Senate bill au~
thorizes the Secretary of Labor to develop, in
consultation with professional socleties,
business organizations, and other Federal
agencles, recommendations for modifications
of Federal procurement regulations to en-
sure, to the maximum possible extent, that
professional, sclentific, technical and other
personnel employed under Federal contracts
shall be protected against loss of their pen-
sions resulting from job transfers or loss of
employment. Such recommendations are to
be published in the Federal Register within
six months after enactment and are to be
adopted by each Federal department and
agency unless the head of such department
or agency has substantial grounds for deter-
mining that the recommendations should
not be applied in the case of his department.

VI. PORTABILITY
(Secs. through 310 of HR. 4200 and secs.
402 and 403 of the Code)

Present law

Under present administrative practice,
when an employee changes jobs an amount
representing his vested benefits in his former
employer's qualified retirement plan may, in
certain circumstances, be transferred to the
retirement plan of his new employer with-
out the employee being taxed on the trans-
fer. For this to be done, both his former and
new employers must agree to the transfer,

transfer must be possible under the
term.s of both the plans and trusts involved,
and the Internal Revenue Service's adminis-
trative requirements as to the method of
transfer must be met. However, transfers of
employee interests between qualified plans
upon changes in employment do not appear
to be usual.

The Senate bill (HR. 4200)

The Benate bill includes several provisions
that deal with portability. First, the bill
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establishes a voluntary central portability
fund for the use of employees who leave an
employer with vested retirement plan bene=
fits. Second, the bill allows an employee to
receive a complete distribution from his
former employer's qualified plan and recon-
tribute this amount within 60 days of re-
ceipt to the qualified plan of a new em-
ployer, or to the central portability fund or
an individual retirement account, without
being taxed on the distribution. Third, the
bill provides that the Social Security Admin-
istration is to keep records of plans which
an employee leaves with vested retirement
benefits so that, upon retirement, he will
know whom to consult to obtain his retire-
ment benefits. These features of the bill are
discussed below.

The bill establishes a yoluntary central
portability fund to enable an employee who
changes jobs to consolidate all of his vested
retirement benefits under one program (sec.
301 et seq. of the bill). Employers with tax-
gqualified plans may register (and withdraw
reglstration) with the central fund on a vol-
untary basis. When an employee leaves an
employer who is registered with the central
fund, he may direct the employer's qualified
plan to pay the value of his entire vested
benefits to the central fund. The central
fund is to establish an account for each em-
ployee on whose behalf 1t receives funds, The
central fund will Invest its assets and its
income will be allocated to the participants’
dccounts, Funds may be invested in US.
government obligations or interest-bearing
accounts (or certificates of deposit) of banks,
savings and loan associations, and credit
unions which are members of a Federal in-
surance system (e.g., Federal Deposit Insur-
ance Corporation).

This income will not be taxed until it is
distributed to the participants or thelr bene-
ficiarles, and transfers between the central
fund and qualified plans will be tax-free.

On a participant’s retirement (no earlier
than age 591; and no later than age T01%)
the central fund will pay him the value of
his account or, at his request, will distribute
an annuity contract to him. If a participant
is disabled, payment may be made at that
time, or if he dles prior to retirement or dis-
ability payment will be made to his bene-
ficiaries. Alternatively, if a participant is
hired by an employer who is a member of the
central fund, the participant may direct
(with this employer's concurrence) the cen-
tral fund to transfer the value of his account
to the new employer’s qualified plan, to pur-
chase actuarially equivalent retirement bene-
fits In this plan. This transfer would be
tax-free.

The central fund is to be operated by the
Pension Benefit Guaranty Corporation (the
Corporation is also in charge of the Insurance
program, as indicated below). Its administra-
tive expenses in carrying on the portability
program are to be provided for by appropria-
tions. The Corporation is to establish the
rules which govern the fund’'s operation, in-
cluding its relations with individual par-
ticipants and employers.

The bill also provides that an employee
may recelve, tax-free, & complete distribu-
tion of his interest from a qualified retire-
ment plan if he reinvests (within 60 days
after receipt) the full amount of the assets
received in another qualified plan, in an in-
dividual retirement account (described sub-
sequently), or in the central portability fund
(sec. 309 of the bill) . However, amounts equal
to the employee's own voluntary nondeduct-
ible contributions to the plan need not be
reinvested. This tax-free roll-over is available
only with respect to complete distributions
from a plan that occur within 12 months af-
ter termination of employment,

Employees who frequently change em-
ployment may have difficult problems in lo-
cating their former employers and the re-
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tirement plans in which they have vested
benefits. To deal with this problem, the bill
provides that each retirement plan must file
an annual statement regarding individuals
who have terminated employment and have
& right to a deferred vested benefit in the
plan (sec. 1561 et seq. of the bill) and must
also provide each such individual with a cer-
tificate of his rights. The Social Security
Administration is to maintain records of the
retirement plans in which Individuals have
vested benefits and is to provide this informa-
tion to plan participants and beneficlaries
on request and also upon their application
for Soclal Securlty benefits, whether or not
by request.

The provisions regarding the central port-
ability fund and the tax-free roll-over are
effective upon enactment of the bill. The
Social SBecurity registration provisions are to
be effective for plan years ending after 1973.

VII. PLAN TERMINATION INSURANCE

(Secs. 401 through 491 of the Senate bill and
secs, 162, 401, and 4981 of the Code)

The purpose of plan termination Insur-
ance is to provide a guarantee that par-
ticipants will receive their full vested bene-
fits (at least up to some specified income
level) upon the termination of a plan, With
the strengthening of funding requirements,
the losses of vested benefits from the termi-
nation of a plan should significantly de-
crease, Nevertheless, since even the new
funding requirements do not provide for the
immediated funding of all unfunded vested
labilities and since the market value of
plan assets can vary widely from year to
year, the new funding rules give no guaran-
tee that the termination of a plan may not
result in the loss of a participant’s benefits.
These terminations may occur because of &
closing or sale of a business, a merger, or
because an employer decldes to stop fund-
ing a plan In order to cut costs.

Present law

Present law does not require pension,
profit-sharing, ete., plans to insure their
Habilities.

The Senate bill (H.R. 4200)

A governmental corporation called the
Pension Benefit Guaranty Corporation is es-
tablished within the Department of Labor
to provide plan termination Insurance
through administration of the Penslon Bene-
fit Guaranty Fund (Sec. 401 et seg. of the
bill). The Corporation is to be directed by
a board of directors consisting of the Sec-
retaries of Labor, of the Treasury, and of
Commerce, with the Secretary of Labor as
chalrman of the board.

The Insurance program would be basically
funded through premiums (imposed as taxes
to lessen collection costs) imposed upon em-
ployers at an initial flat rate of 1 per plan
participant. For plan years ending after
1976, however, the premium rate would be
set by the Corporation according to the cost
experience of the program. Because of the
lesser possibility of termination in cases of
multiemployer plans, a separate premium
rate schedule could then be used for par-
ticipants in multiemployer plans. These sub-
sequent premium rates must be approved by
Congress,

In addition to the amounts pald through
the premium taxes, up to $100 million may
be borrowed by the Corporation from the
Secretary of the Treasury to avold unex-
pected financial difficulties.

In order to be “qualified” for tax benefits
in the sense of the Internal Revenue Code,
defined benefit plans must provide plan ter-
mination insurance coverage for their par-
ticipants through payment of the (excise
tax) premiums, Defined contribution plans,
such as money purchase, stock bonus, and
profit-sharing plans would be excluded from
the program because thelr benefits are de-
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fined In terms of amounts of employer con=
tributions, and not in terms of promised, in-
surable, defined benefits to be pald to par-
ticipants. Plans for governmental employees
also are excluded because the power to tax
18 considered an adequate substitute for the
insurance. In addition, plans of tax-exempt
churches (or organizations or conventions
of such churches) are exempted. However,
these churches may elect to have their plans
covered, and a church plan is not exempt
from the coverage if it 1s only for employees
of an unrelated trade or business, or if the
plan is a multiemployer plan and one of the
employers in the plan is not a church. Fi-
nally, plans for employees of tax-exempt fra-
ternal socleties are excluded if no econtribu-
tions to the plan are made by the employer.

Coverage of a plan participant is limited
to the lesser of 50 percent of the participant’s
average monthly gross income during his
highest-pald five consecutive year period as
& plan participant or $750 monthly (adjusted
for changes in the Soclal Security contribu-
tlons and benefits base). This coverage limi-
tatlon Includes any distributions from the
terminating plan. All vested benefits that
were created (whether resulting from the
creation of a new pension plan or from the
amendment of an existing plan) at least
three years prior to the plan termination are
to be insured. (This period is five years for
plans in which employers elect to avold lia-
bility for insurance losses by paying higher
premiums, as discussed infra.) Whether the
benefits were accrued or became vested be-
fore, or after, the enactment of the bill
would be irrelevant. Coverage includes both
retirement benefits and ancillary benefits
(such as death or disability benefits) vested
under one or several plans, but the amount
that may be paid to any participant from the
Pund, regardless of the number of plans in
which the employee participated, cannot ex-
ceed the §750 per month limitation (adjusted
to reflect ¢ in the Bocial Security con-
tributions and benefits base).

Benefits of self-employed persons are also
covered by the Fund, but their insurance
payments are to be reduced by their propor-
tionate share of any funding deficlency at
the time the plan terminates.

In order to discourage the unrealistic cre-
ation of employee benefits, and the shifting
of liabilities to the Corporation by employers
who have the means to fund those liabilities,
employers are liable to the extent of 30 per-
cent of their net worth for the Corporation's
payments upon terminations of their plans,
but employers may elect to avold this lia-
bility by paying an additional premium in
an amount to be determined, from time to
time, by the Corporation. By paying this ad-
ditlonal amount for five years, employers
would escape liability for subsequent termi-
nations of thelr plans, if they do not remain
in the same general Ilne of business or be-
come parties to reorganizations during the
three years following the terminations.

If an employer ceases to exist hy reason
only of a change in identity, form, or place
of organization, or in instances of ligquida-
tions or reorganizations, the successor cor-
poration would remain llable for the Guar-
anty Corporation’s loss.

In order to prevent possible abuses of the
insurance system, the bill provides a man-
datory system of allocation of plan assets
applicable in cases of insured terminations.
This is accomplished by setting aside first
all voluntary contributions by employees,
then allocating to participants all mandatory
contributions (contributions required by the
plan or required to obtaln employver contrl-
bution benefits), then allocating to partici-
pants the amounts mnecessary to continue
benefits that had been paid already for at
least three years prior to the termination
of the plan, but at the level that existed
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three years prior to the termination. Finally,
any remaining plan assets would be allocated
to participants to the extent of their other
guaranteed benefits.

To avold abuse of the insurance program
by paying benefits in antlicipation of a plan
termination, certain large lump-sum distri-
butions made within three years prior to
termination and periodic payments that be-
gan within that time could be partially re-
captured by the Corporation, except that no
recapture could be made for benefits pald
on account of disability or after the death
of the participant and this rule in individual
hardship cases.

Special provisions are made, in the case of
multlemployer plans, for employers who
withdraw from operation of the plans, where
these employers have been contributing 10
percent or more of the plan's contributions.
These employers could be required to pay
into escrow thelr share of any potential em-
ployer 1iability, or to post a bond, upon their
withdrawal from the plan. If the plan ter-
minated within five years the payment or the
bond (to the extent needed) would be turned
over to the insurance Corporation, otherwise
it would be returned to the employer. Other
employers who have withdrawn can also be
required, if feasible, to contribute their share
of any loss if the termination occurs within
five years of their withdrawal.

Alternatively, the Corporation could allo=
cate the funds of a multiemployer plan into
two or more funds and treat as a terminated
plan those funds allocated to workers no
longer covered by the plan, whenever it de-
termines that employer withdrawals have en-
dangered the rights of the employee~partici-
pants. The Corporation could waive both of
these possibilities if it s satisfled that the
members of the multiemployer group have
entered  into reciprocal Indemnification
agreements that insure that liabilities will
be pald in the event of plan failure.

VIII. REPORTING AND DISCLOSURE
(Secs. 501 through 507 of the Senate bill)

Present law; reporting to government
agencles

Every employer who maintains a funded
retirement plan must file returns annually
with the Internal Revenue Service, regardless
of whether the plan i1s qualified or whether a
deduction is claimed for the current year
(regs. § 1.404(a)-2(a)). The employer's re-
turn generally must include information on
the type of plan, plan coverage, participation
requirements, vesting, benefits, funding, and
actuarial methods and assumptions. Em-
ployer returns also must include a statement
of all plan assets and llabilitles and a state-
ment of receipts and disbursements, includ-
ing benefits paid.

A return disclosing whether the trust en-
gaged in transactions which may have been
“prohibited,” (and a statement describing
the transactions) must be filed annually
with the Internal Revenue Service by the
trustee of a qualified retirement trust. (Pro-
hibited transactions include self-dealings be-
tween the trust and interested parties, and
are described In the sectlon on Fiduciary
Standards.)

The Welfare and Pension Plans Disclosure
Act (20 US.C. § 301 2t. seq.) also provides for
reporting of welfare and retirement plan
transactions. Under this Act, most private
employers (except ecertain tax-exempt orga-
nizations) engaged in interstate commerce
or in an Industry or activity affecting com=
merce who have welfare or retirement plans
covering more than 25 participants must file
a description of the plan with the Secretary
of Labor when the plan is established or
amended (29 U.S.C. §§ 303, 305). This report
describes the plan coverage, plan adminis-
trators, plan benefits, and includes basic plan
documents.

Further, if a covered plan includes at least
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100 participants, an annual report must be
filed with the Labor Department providing
information on plan participants, funding,
benefits, actuarial assumptions and methods,
assets and liabilities, receipts and disburse-
ments, and transactions between the plan
and interest parties. The financial data re-
quired by the Labor Department in its an-
nual report is more detailed than that re-
quired by the Internal Revenue Service;
therefore, the annual report filed with the
Labor Department is accepted by the Service
as satisfying its financial reporting require-
ment.
Present law: Disclosure to employees

Under Treasury regulations, employees
must be informed of the establishment of a
qualified retirement plan and its basic pro-
visions (regs. § 1.401-1(a)(2)). This may be
done by furnishing each employee with &
copy of the plan, but where this is not feasi-
ble substitute methods may be used, Satis-
factory substitutes must describe the essen-
tial features of the plan, and may be in the
form of a booklet given to the employees or
a notice posted on the company's bulletin
board. Substitutes must state that the com-
plete plan may be inspected at a designated
place and times on the company's premises.

Under the Welfare and Pension Plans Dis-
closure Act, the plan description and annual
reports filled with the Labor Department must
be avallable for examination by participants
and beneficiaries in the principal office of the
plan. Additionally, upon written request, a
copy of the plan description and summaries
of the annual reports must be malled to par-
ticipants and beneficlaries (29 U.S.C. § 307).

The Senate bill (H.R. 4200)

The Welfare and Pension Plans Disclosure
Act is amended by the bill to require that
additional information be provided in the
plan descriptions and annual reports filed
with the Labor Department (secs, 502 and
503 of the bill). Furthermore, annual reports
generally would be required for private
funded employee benefit plans of any size
maintained by an employer or employee or-
ganization affecting interstate commerce
and coverage would be extended to most tax-
exempt organizations (secs. 502 and 503 of
the bill). Annual reports also would include
the opinion of an independent auditor based
on an annual sudit (sec. 502 of the bill).

However, under the bill the Department of
Labor could provide exemptions from these
reporting requirements. It is anticipated
that this authority to grant exemptions
would be used on a relatively broad basis in
the case of small plans. For example, It is
anticipated that they might well be ex-
empted from the filing requirements but
nevertheless be required to have the same
type of information generally avatlable to
their employees and also avallable in the
case of an audit by Labor Department per-
sonnel, In addition, even where exemption is
not granted, the Department of Labor is
authorized to prescribe simplified reporting
requirements for small plans,

Annual reports would Include additional
information of all investments, and include
separate detalled schedules for transactions
involving securities, other investment assets,
and certain loans and leases (sec. 502 of the
bill), Additionally, detailed reporting would
be required for all transactions involving
interested parties, Detalled actuarial infor-
mation also would be required, in order to
allow evaluation of the funding of the plan.

In addition to current requirements on
disclosure to employees, plan administrators
would have to furnish (or make avallable)
to each new participant a summary of the
plan’s important provisions, including an ex-
planation of plan benefits and the circum-
stances which would disqualify a person
from receiving benefits (sec. 503 of the bill).
Every three years a revised summary of the
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plan’s provisions would be furnished (or
made available) to participants, (Plan de-
scriptions would be required to be written
in a manner caleulated to be understood by
the average participant.) Participants also
would be entitled to obtain copies of all the
underlying plan documents. When a partici-
pant terminates service with a vested pen-
slon right, he would be given a certificate
setting forth the benefits to which he is
entitled (sec. 151 of the bill), Any partici-
pant or beneficlary may also request and
receive a statement of benefit rights and
benefit credits accrued.

In addition, the Internal Revenue Code
would be amended to provide that applica-
tions for qualification of employee benefit
plans (except for plans covering less than
26 persons) and snnual returns filed with
regard to these plans would be avallable to
the public (sec. 706(k) of the bill).

The disclosure and reporting provisions
are to be effective January 1, 1974.

IX., FIDUCIARY STANDARDS

(Becs. 511 through 522 of the Senate bill and
sec. 4974 of the Code)
Present law

A retirement plan trust may be qualified
under the Internal Revenue Code only if it
is impossible under the government instru-
ment for trust funds to be used for any pur-
pose other than the exclusive benefit of the
employees or their beneficiaries (sec. 401(a)
(2)). In addition, a retirement plan trust
will not be exempt from taxation if It en-
gages In any of the specifically defined ‘'pro-
hibited transactions" (sec. 503).

Under administrative rulings, an Invest-
ment generally meets the “exclusive ben-
efit” requirement if it meets the following
standards: the cost of the investment does
not exceed falr market value, a fair return
commensurate with the prevailing rate is
provided, sufficient liquidity is maintained
to permit distributions, and the safeguards
and diversity that a prudent investor would
adhere to are present. (IRS Publication 778
{February 1872).)

“Prohibited transactions” include the
lending of funds to certain interested per-
sons without receipt of adequate security
and a reasonable rate of interest, Other pro-
hibited transactions with disqualified per-
sons Include payment of excessive salarles,
providing the trust's services on a preferen-
tial basis, susbtantial purchases or sales of
property for other than adequate considera-
tion, and engaging in any other transaction
which results in a substantial diversion of
trust assets. If the trust engages in any
prohibited transaction, it will lose its tax-
exempt status for at least one year.

The Senate bill (H.R. 4200)

Both the Welfare and Pension Plans Dis-
closure Act and the Internal Revenue Code
are to be amended to provide new standards
of conduct for fiduciaries of employee benefit
plans (secs, 511 and 522 of the bill). The
Secretary of Labor is to have primary re-
sponsibility for administering the general
fiduclary standards (such as the “prudent
man” rule described below) and for adminis-
tering the investment standards governing
these plans.

The Secretary of Labor and the Internal
Revenue Service both would administer the
fiduciary standards that prohibit certain spe-
cific transactions (“prohibited transaction™).
The Secretary of Labor would have primary
responsibility to administer the prohibited
transaction provisions with regard to fidu-
eclaries, and the Service would have primary
responsibility with regard to partles in inter-
est.

The Secrétary of Labor would administer
the fiduclary provisions by bringing civil ac-

Footnotes at end of article.
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tions to surcharge a fiduciary (and civil ac-
tions could also be brought by participants
and beneficlaries). The Service would im-
pose an excise tax on parties in interest who
participated in a prohibited transaction.
This excise tax would replace the prohibited
transaction provisions now in the Internal
Revenue Code.

The fiduclary standards provided under the
bill are outlined below, The fiduciary stand-
ards of the bill generally would supersede
State standards of filduclary conduct (see.
699 of the bill).

A fiduclary would be required fo act as a
“prudent man acting in a like capacity and
familiar with such matters * * * in the con-
duct of an enterprise of a like character and
with like aims” (sec. 511 of the bill). This
“prudent man" rule would govern investing
and other conduct such as custody of assets,
protecting plan assets from loss or damage,
ete. In addition, fiduclarles would be required
to act in accordance with plan documents
and for the exclusive benefit of participants
and beneficiaries.

Investments by fiduciaries of plan assets
would be governed by the prudent man rule
and also, in the case of securities of the em~
ployer, by specific rules. Pension plans could
have no more than 7 percent of plan assets
in employer securities. Profit-sharing, stock
bonus, thrift and savings, and similar plans
would not be subject to this limitation if the
plan documents so provided. Also, leasebacks
of real property (and related personal prop-
erty) to employers would be treated the
same as holding employer securities (sec. 511
of the bill). Plans would be allowed fen
years to divest themselves of excess securi-
ties (and leases) now held. In addition, with=-
out the approval of the Becretary of Labor
a plan generally could not invest in assets
outside the jurisdiction of U.S, district courts
(sec. 511 of the bill). All the provisions dis-
cussed up to this point would be enforced
by the Department of Labor, through civil
actlons.

Certain additional transactions involving
plan assets and parties In interest would be
specifically prohibited, under both the civil
action and tax provisions. These include
leases, purchases and sales,” extension of
credit and furnishing of goods and services
between plans and parties In Interest. Pro-
hibited transactions also would include use
of plan assets by or for the benefit of partiea
in interest, dealings with plan assets in the
interests of fiduclaries or parties in interest,
and receipt by fiduciaries or parties in in-
terest of consideration from other parties in
connection with transactions involving plans,
Additionally, fiduciaries would be prohibited
from representing or acting for other parties
with regard to the plan. Generally, the pro-
hibition of these transactlons would In the
case of fiduciaries be enforced by the De-
partment of Labor (and by participants and
beneficiaries) by civil actions. The prohibi-
tion of these transactions insofar as parties
in interest are concerned is to be enforced
by the Internal Revenue Service by the im-
position of excise taxes,

Exemptions could be provided from the
prohibited transactions. The Secretary of
Labor and BSecretary of Treasury jolintly
could exempt classes of transactions or indi-
vidual transactions from these prohibitions.
Any such exemption would be after pub-
lished notice to interested parties (and the
opportunity to intervene), and could only
be granted on joint findings that the excep-
tion is administratively feasible, is in the
Iinterests of all plans involved, and protects
the rights of all participants and bene-
ficiaries of these plans,

The bill also exempts specific transactions,
generally allowing non-discriminatory loans
by plans to participants if the loans are ade-
quately secured and at a reasonable interest
rate, and allowing plans to pay reasonable
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compensation to fiduciaries for services to
the plan. Additionally, it would not be a
prohibited transaction to pay reasonable
compensation to parties in interest for office
space or for other services necessary to oper-
ate the plan, nor would it be prohibited for
an individual to serve as an officer, employee,
etc., of a party in interest. The bill also
allows receipt by fiduciaries or parties in in-
terest of benefits as participants or bene-
ficiaries in & plan. These exceptions from the
prohibited transaction rules would apply
equally to the civil action and tax provisions.

To prevent undue hardship, transition
rules are provided for situations where plans
are now engaging In activities which do not
violate current law but would be prohibited
under the bill. Ten-year transition periods
would be avallable for the lease or joint use
of property and for loans between a plan and
party in interest under an existing contract.
Additionally, where property is now under
lease or joint use and qualifies for the ten-
year translfion rule, it could be sold at
arm's-length terms to a party in interest.

Persons convicted of specified crimes would
be prohibited from serving employee benefit
plans for five years after conviction or end
of imprisonment (unless the U.S. Board of
Parole walves the prohibition). Violation of
this provision would be a crime subject to a
$10,000 penalty and one year imprisonment.
Removal of trustees would be through the
Department of Labor and enforcement of the
criminal penalties would be through the De-
partment of Justice.

In the case of the provisions to be ad-
ministered by eivil actions brought by the
Secretary of Labor (or participants and bene-
ficlaries), fiduclaries (and certain parties in
interest) who violate the fiduclary stand-
ards would be liable to the plan for its losses
or for the profits they made as a result of the
breach of fiduciary duty in which they par-
ticipated. Joint fiduciaries generally would
have the duty to prevent a breach by other
fiduciaries, or could avoild liability for sur-
charge by appropriate objection and notice
to the Secretary of Labor. Exculpatory agree-
ments also would be prohibited.

Parties in Interest who participate in tax-
able prohibited transactions would be sub-
Ject to a 5 percent excise tax on the amount
involved In a transaction for each taxable
year (or part of a year) that the transaction
was not corrected. Additionally, if the trans-
action was not: timely corrected after notice,
& party in Interest who participated in it
would be subject to a 100 percent excise tax
on the amount involved. These taxes gen-
erally follow the format of the excise tax on
self-dealing with private foundations, enact-
ed as part of the Tax Reform Act of 1969.

These taxes would be nondeductible and
payment would not relieve parties in interest
from their duty to the plan of correcting the
transaction.

Generally, all employee benefit plans estab-
lished by employers or employee organiza-
tions engaged in or affecting interstate com-
merce would be subject to’'the Welfare and
Pension Plans Disclosure Act. However, the
Welfare and Pension Plans Disclosure Act
would not apply to government plans, work-
men's compensation or unemployment com-
pensation or disability insurance plans, cer-
tain religious organization plans, and plans
maintained outside the U.S. primarily for
the benefit of employees who are not citizens
of the U.8. (sec. 502 of the bill). Generally,
all tax-qualified plans would be subject to
the excise tax on prohibited transactions
(sec. 522 of the bill). However, government
plans and certain church plans would not be
subject to the excise tax.

The prohibited transaction provisions are
to go into effect on January 1, 1976. The other
fiduciary standard rules are to go into effect
January 1, 1874 (sec. 512 and 522 of the bill).
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X. ENFORCEMENT
(Secs. 101, 102, 601, 641, and 691 through 699B
of the Senate bill and secs. 4975, T476, T477,
and 7802 of the Code)
Present law

Plans which meet the requirements of the
Internal Revenue Code (e.g., exclusively for
benefit of employees, nondiscriminatory in
regard to coverage and benefits, l1imit on con-
tributions for self-employed perscns under
H.R. 10 plans) receive special tax treatment
to foster their growth. It iz not necessary,
in order to receive this special tax treatment,
that a prior determination be obtained from
the Internal Revenue Service. However, to
assist employers in their development of
plans or plan amendments, the Internal Rev-
enue BService issues determination letters
that proposed plans or amendments qualify
for the speclal tax treatment. As a practical
matter, since taxpayers generally wish to be
assured in advance that thelr plans or amend-
ments will qualify, they obtain prior deter-
minations from the Internal Revenue Serv-
ice. Such a determination is with respect to
the qualification of the plan (sec. 401 of the
code) and tax-exempt status of the related
trust (sec. 501 of the code).

Under the Internal Revenue Service's pub-
lished procedures, this determination gen-
erally takes the form of a determination let-
ter from & district director. The district direc-
tor may request technical advice from the na-
tional office on issues arising from a request
for a determination letter. Also, the appli-
cant may request national office consideration
of the matter if the district director does
not act within 30 days from notice of intent
to make such a request, or acts adversely.

Standards are set forth under which the
national office 1s to determine whether it
will entertain a request for consideration of
a case. One situation where a request will be
entertained is where the contemplated dis-
trict office action is in conflict with a deter-
mination made in a similar case in the same
or another district. The procedure provides
for a conference in the national office, If 1t is
requested by the applicant. In addition,
determination letters issued by the district
director are subject to post review prgce-
dure in the national office.

The Internal Revenue BService, besides
granting prior determinations, also adminis-
ters the tax provisions of the Internal Rev-
enue Code relating to the continued quali-
fleation of pension and profit-sharing plans.
If a plan does not comply with the require-
ments of the Internal Revenue Code, these
special tax benefits are lost. Thus, to a con-
slderable extent, the provislons of the Code
in this area are self-enforeing (l.e., those in
charge of a plan have an Interest In seeing
to it that the plan continues to comply with
the antidiscrimination requirements, that the
plan does not engage in prohibited self-
dealing transactions, and that it otherwise
acts In such a manner to preserve the com-
plex of tax benefits to both the employer
and the participants and their beneficlaries).

In addition, the Department of Labor ad-
ministers the Welfare and Pension Plan Dis-
closure Act of 19568 (P.L. 85-832, as amended
by P.L. 87-420), discussed above, under Re-
porting and Disclosure.

The Senate bill (H.R. 4200)

The bill is designed to provide additional
opportunities for redress in case of disagree-
ment with a decision of the Internal Revenue
Service on retirement plan matters. Both em-
ployees and employers will be allowed to ap-
peal determination letters issued by the In-
ternal Revenue Service to the United States
Tax Court after exhausting thelr remedies
under the Internal Revenue Service’'s admin-
istrative procedures. Employees as well as
employers are to be allowed to participate
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in the Service’s administrative proceedings.
If either the employer or the employee exer-
cises his right of appeal and requests the
Tax Court to issue a declaratory judgment,
the other party ls'to have the right to inter-
vene in the proceedings.

All interested parties to the controversy
are to have an opportunity to participate in
the administrative determination of the
matter and to have an opportunity to contest
the Internal Revenue Service's determina-
tion of the matter.

A second enforcement procedure under the
bill requires an arbitration procedure to be
provided in each employee benefit plan, for
settlement of clalms under the plans. The
Department of Labor will prescribe regula-
tions for the type of arbitration provisions
which are to be included in the plans.

The bill establishes within the Internal
Revenue BService a new office, headed by an
Assistant Commissioner, to be known as the
Office of Employee FPlans and Exempt Or-
ganizations. This office is to have the super-
vision and direction of the basic activities of
the Internal Revenue Service in connection
with pension, etc., plans (governed by secs.
401 through 414 of the code) and tax exempt
organizations (exempt from tax under sec.
501(a) of the code).

As discussed above (in Fiduclary Stand-
ards), the BSecretary of Labor is to have
primary responsibility in administering
standards of conduct with respect to fidu-
claries by bringing civil actions to enjoin or
remedy a breach of conduct, The bill also
provides that plan participants and bene-
ficlaries may bring civil actions to redress
breaches of fiduciary duties. The Internal
Revenue Service is to have primary respon-
sibility for enforcing restraints on specified
prohibited transactions with respect to par-
ties in interest, through an excise tax. Fur-
ther, the bill provides for an exclse tax on
violations of the funding standards and on
violations of the vesting standards.

The bill also provides for the imposition
of a #1 audit-fee-excise tax on the employer
for each plan participant in a qualified em-
ployee plan to provide for Internal Revenue
Service costs of administering the retirement
plan provisions. For purposes of administra-
tion and collection of this tax, the employ=-
ment tax provisions of the tax law are to be
applicable. However, this tax is to be deducti-
ble as a trade or business expense. The tax
is with respect to participants of plans which
are qualified under the tax laws and does not
apply to agencies or instrumentalities of
the United Btates, a State, or political sub-
division.

The bill, in general, preempts State laws
that “relate to the subject matter regulated
by this Act or the Welfare and Penslon Flans
Disclosure Act * * *.” However, general State
regmatory (dealing wit.h insurance, banking)

and criminal laws would continue to apply.

The bill- makes it illegal to discriminate
against any participant or beneficlary for ex-
ercising any right to which he is entitled
under the bill,

XI. EMPLOYEE SAVINGS FOR RETIREMENT

(Secs. 701 and 706 of the Senate bill and secs.
72, 219, 408, 409 and 4960 of the Code)

Present law

Generally, an employee is not allowed a
deduction for amounts which he contributes
from his own funds to a retirement plan,
There is no provision for an employee to es-
tablish his own retirement plan with tax-free
dollars. Also, while an employer's qualified .
plan may allow employees to contribute their
own funds to the plan; ® no deduction is al-
lowed for these contributions (except to the
extent that tax excludable contributions

Footnotes at end of article.
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made in connection with salary reduction
plans, described below, may be viewed as
employee contributions). However, the in-
come earned on employee contributions to an
employer's qualified plan is not taxed until
it is distributed.®

In the case of a salary reduction plan, how-
ever, in the past employees have been per-
mitted to exclude from income amounts con-
tributed by their employers to a pension or
profit-sharing plan, even where the source of
these amounts is the employees' agreement to
take salary reductions or forgo salary in-
creases. If the plan met certain nondiscrim-
ination requirements, the Internal Revenue
Bervice in the past had taken the position
in a few private rulings that, under certain
clrcumstances, the amount of the salary re-
duction would be treated as an employer
contribution to a qualified pension plan, not
taxable to the employee (until benefits were
recelved from the plan)., The maximum
amount that could be so treated generally
was 6 percent of compensation.®

On December 6, 1972, the Service issued
proposed regulations (87 Fed Reg. 25938)
which would change this result in the case
of qualified pension plans by providing that
amounts contributed by an employer to such
& plan in return for a reduction in the em-
ployee’s total compensation, or in lieu of an
increase in such compensation, will be con-
sidered to have been contributed by the em=~
ployee and consequently will be taxable in-
come to the employee.® Public hearings have
been held on these proposed regulations, but
regulations in final form have not yet been

The Senate bill (H.R. 4200)

In general—Under the Senate bill, any in-
dividual who was not covered during a year
as an active participant in a qualified retire-
ment plan, or a government plan (whether
or not qualified), or a section 403(b) annuity
plan,* is to be permitted a deduction of
$1,000 a year from earned income, or (if
greater) 15 percent of earned income up to
81,500, for contributions to a personal re-
tirement account. The bill provides that the
deduction in this case is to be from gross
income, and as a result can be taken even
by those taxpayers who also take the stand-
ard deduction. Earnings on these contribu-
tlons would also be tax free (until actually
distributed to the employee as benefits from
the account).

In the case of a married couple, each
spouse may establish his or her separate re-
tirement savings account and the $1,000 (or
156 percent $1,500) limitation is to be ap-
plied separately to the earned income of
each spouse. For this purpose, earned in-
come is to be determined without regard to
State community property laws.

Under the bill, the employee can establish
hs own retirement savings account, or the
retirement savings can be made through the
medium of contributions by an employer
(either in the form of additional compensa-
tion provided by the employer or a salary
reduction plan) If there is no qualified, gov-
ernment, or section 403(b) plan in which the
employee in question is an active participant.

Where individual retirement accounts are
set up by the employer, the aggregate tax ex-
cludable contributions and tax deductible
contributions by the employee (which are to
be accounted for separately in the records of
the account) are not to exceed $1,000 per
year.® Of course, all benefits under the salary
reduction plan are to be Immediately vested
gince the contributions, in effect, either rep-
resent compensation to the employee or come
from his own funds.

Reguirements for an individual retirement
account.—If an individual wishes to estab-
lish an individual retirement account, the

Footnotes at end of article.
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trustee of the account would have to main-
tain, under the provisions of a written gov-
erning instrument, a separate accounting of
the Individual’s contributions, the earnings
on them, and the distributions made either
to the individual involved or to his benefi-
ciaries. The balance in the account could, for
example, be invested in insurance annuity
contracts, in a common trust fund managed
by a bank, in a savings account with a sav-
ings and loan institution or a credit union,
or in stock of & mutual fund. However, in
any case, the funds must be held by a bank
or other person who establishes to the satiss
faction of the Service that the manner in
which it will hold the balance in the account
is consistent with the intention of the new
provision. The funds might be held in &
trust, a custodial account, an annuity con-
tract, or any similar arrangement approved
by the Secretary of the Treasury.

The bill also contains a number of other
provisions designed to ensure that the ac-
counts will be used for retirement savings,
many of which are similar to requirements
which are already in the law with respect to
H.R. 10 plans.

For example, the written governing instru-
ment is to provide that no contributions in
excess of the deductible limit can be made
to the plan. Any excess contributions inad-
vertently made would have to be refunded to
the Individual with interest within 6 months
after notice of the excess contribution was
sent by the Internal Revenue Service. If the
excess contributions were not repaid, the ac-
count would be disqualified for that year
and all succeeding taxable years. In this case,
the individual would also be required to take
into income the assets of the account (valued
as of the first day of the taxable year in
which the account became disqualified), re-
duced by any contributions in the account
for the current year (for which deductions
are denied).

In addition to the rules on excess contribu~
tions, the written instrument is also required
to provide that no distributions can be made
to the individual prior to age 6914, except In
the event of death or disability. On the other
hand, under the bill, the plan is required to
begin distributions not later than the year
during which the individual attains the age
of 70%, and distributions then have to be
made at least on a ratable basls over the re-
maining lifetime (or perlod of life expec-
tancy) of the individual, or of the individual
and his spouse. After age T0l%, an excise tax
of 10 percent a year is imposed on the pro-
portion of the individual’s account that rep-
resents the amount that should have been
(but was not) distributed. Also, under the
bill, no tax deductible contributions could
be made to the account during or after the
taxable year during which the individual at-
tains the age of T014.

If the individual establishing the account
dies before his entire interest in the account
has been distributed to him, the governing
instrument is generally to require that the
undistributed assets be distributed, or be
applied to the purchase of an annuity for his
beneficlaries, within § years after his death.
However, this rule does not apply if distribu-
tions began prior to his death, and the ac-
count was to be completely distributed over
a period not exceeding the life expectancy
of the individual and his spouse (measured
as of the time when distributions from the
account began).

In addition, if the assets of the account are
invested in an insurance contract, the gov-
erning instrument must provide that any
refunds of premiums are to be held by the
insurance company and applied toward the
payment of future preminms or the purchase
of additional benefits within the current tax-
able year or the next succeeding year.

Premature distributions—Premature dis-
tributions frustrate the intention of saving
for retirement, and the bill, to prevent this
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from happening, imposes a penalty tax. If a
premature distribution from the account is
made before the individual attains the age of
6914, the distribution is subjected to a
penalty tax of 30 percent of the amount of
the taxable distribution.® This is in addition
to any other income taxes payable on this
distribution, and would not be offset by any
tax credits. Also, this tax would not be
treated as reducing the individual's tax Ha-
bility under the minimum tax provisions
(sec. 66).

The penalty tax is not to apply in the
event of distribution due to death or dis-
ability.

To permit flexibility with respect to the in-
vestment of an individual retirement ac-
count, the bill provides that money or prop-
erty may be distributed from an individual
retirement account, without payment of tax,
if the same amount is reinvested by the indi-
vidual within 60 days In another gqualifying
individual retirement account.

Tazation of beneficiaries—Generally, the
proceeds of an individusal retirement account
are to be taxable to the individual when dis-
tributed. Since the contributions to the ac-
count will be made with tax free dollars, the
employee’s basis in the account will be zero.

The amounts distributed to the individual
are not to be eligible for capital gains treat-
ment, and the special averaging rules appli-
cable to lump sum distributions (under sec.
72) are not to be avallable. However, the in-
dividual would be permitted to use the gen-
eral averaging rules (sec. 1301).

If any individual borrows money, pledg-
ing his interest In the retirement account as
security, the portion pledged as security is
to be treated as a distribution from the re-
tirement account to the individusal. Any con=-
tribution to an individual retirement ac-
count, or any Income of the account, applied
to the purchase of current life Insurance
protection under any retirement income, en=-
dowment, or other life insurance contract
also will constitute income to the individual.

For purposes of the estate and gift taxes
the amounts in individual retirement ac-
counts are not to be excluded from tax (secs.
2089(c) and 2517).

Other rules—Under present law, if an as-
set of an individual is transferred pursuant
to a divorce settlement, the individual is
deemed to realize gain on the difference be-
tween his basis Iin the asset and its fair
market value at the time of the transfer (if
the asset has appreciated). Under the bill,
if an individual retirement account is trans-
ferred to the individual's spouse pursuant to
& divorce decree, or settlement agreement,
this transfer is not to be taxable under the
binl.

Qualified retirement bonds.—In addition
to the various types of Investment described
above In which an individual retirement ac-
count can be placed, the bill also provides
that these amounts may be invested an=-
nually in retirement bonds to be issued by
the Government. The bonds are to be issued
under the Second Liberty Bond Act and pro-
vide for the accumulation of interest until
the time of redemption. In conformity with
the general provisions for individual retire-
ment accounts, the bill provides that the
bonds generally can be cashed only after the
individusl has reached the age of 591, years,
or if he becomes disabled or dies before that
age.”

Consistent with the general rules for in-
dividual retirement accounts, the bill pro-
vides that the bonds are to cease to bear in-
terest when the individual reaches age T014.
In addition, during that year the individual
is also required to take any of these bonds
he is still holding into income, even if he
does not cash them in.

Also the bill provides that bonds are to
cease to bear Interest not later than five
years after the death of the individual in
whose name the bonds have been issued.
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The bonds are to be issued in the name
of the individual who purchases them for his
retirement and are not to be transferable,
under any circumstances, except to his exec-
utor in the event of his death (or to a trustee
for his benefit in the event he became in-
competent to his own affairs). For
example, the bonds could not be pledged for
the payment of debts, and could not be as-
signed to a trustee in bankruptcy. Also, the
bonds could not be awarded to the indi-
vidual’s spouse as the result of a divorce
settlement.

‘When the bonds are redeemed, the full pro-
ceeds of the bonds, including any interest
earned on them, is to be treated as ordinary
income to the individual, whose basis in the
bonds would be zero. However, if the individ-
ual chose to do so, he could treat this income
under the general averaging provisions of the
tax law (sec. 1301 et seq.).

Salary reduction and cash or deferred prof-
{t-sharing plans—As discussed above, until
recently, the Internal Revenue Service had
taken the position that amounts contributed
to a qualified retirement plan on a salary-
reduction basis could, under certaln condi-
tions be considered as tax excludable em-
ployer contributions to the plan. Under the
bill, this treatment is continued with respect
to contributions to a qualified pension or
profit-sharing plan made prior to January 1,
1874. Thereafter, as is already true under
present law in the case of employee contribu-
tlons under the Federal Civil Service Retire-
ment Plan or similar government plans, con-
tributions which are really employee con-
tributions (whether required to be made or
made at the individual optlon of the em-
ployee in return for a reduction in his com-
pensation, or in lleu of an increase in such
compensation) are to be treated as such and
will no longer be excludable from income by
the employee. The only modification in this
rule is that where an individual is not cov-
ered by a qualified plan, & government plan,
or a section 403(b) annuity plan, employer
contributions of up to $1,000 per annum can
be made to an individual retirement account
under a salary reduction arrangement. In-
come earned on amounts contributed under
& salary reduction plan prior to 1974 would
for the future remain tax exempt as also
would the earnings of these amounts,

Section 403(b) annuity plans.—Under
present law, the proceeds of a section 403(b)
annuity plan, for the benefit of teachers or
employees of tax-exempt organizations, may
be invested only in insurance contracts. The
Benate bill provides that the assets of these
accounts may also be Invested in mutual
funds, under appropriate custodial restric-
tlons.

Effective date—These provisions will apply
with respect to taxable years beginning after
December 31, 1973.

XII. LIMITATION ON CONTRIBUTIONS

(Secs. 702, 704, and 706 of the Senate Bill and
Becs. 72, 401, 404, 412, 414, and 1379 of the
Code)

Present law

Under present law, different rules are pro-
vided for employer and employee contribu-
tlons in the case of plans for self-employed
individuals (H.R. 10 plans), plans of “regu-
lar"” corporations, and plans of electing small
business corporations (subchapter 8) .2 These
are described below.

H.R. 10 plans~—The amount of deductible
contributions to an HR. 10 plan on behalf
of a self-employed person cannot exceed
the lesser of 10 percent of his earned in-
come # or £2,600 (sec. 404(e)). In addition,
nondeductible contributions may be made In
certain cases, but these contributions on be-
half of owner-employees may not exceed the
lesser of 10 percent of earned Income or

Footnotes at end of article.
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£2,600. Allowable voluntary contributions by
employees of self-employed individuals must
be at least proportionate to allowable vol-
untary contribution for self-employed (sec.
401 (e) (1) (B) (11) ).

“Regular” corporate plans—In the case of
a “regular” corporate plan there are no lim-
itations on how much may be contributed
by the employer. There are, however, limita-
tions on the amount of the contribution that
is deductible. Different limitations apply to
profit-sharing and stock bonus plans and to
pension plans.

In the case of profit-sharing or stock bonus
plans, the amount of the contribution that
is allowable as a deduction is not to exceed
in the aggregate 156 percent of compensation
to employees covered under the plan. Con-
tributions in excess of the 15-percent limita-
tlon may be carried over to future years. In
addition, within certaln limits, to the extent
that an employer does not make the full 15-
percent contribution in one year he may in-
crease the amount of his deductible con-
tribution in a future year.

In the case of pension plans, the amount
of the contribution that is deductible is not
to exceed 5 percent of the compensation to
employees covered under the plan, plus the
amount of the contribution in excess of &
percent of compensation to the extent nec-
essary to fund normal pension costs and re-
maining past service costs of all employees
under the plan as a level amount or as a
level percent of compensation. In the alter-
native, the taxpayer may compute the limit
his deduction to his normal cost for the plan
on his deductible contributions by limiting
plus 10 percent of the past service cost of
the plan (see. 404(a)). In practice, these
limitations have very little effect in limiting
contributions to regular corporate pension
plans.

Where an employer contributes to two or
more retirement plans which are governed
by different Hmits on deductions (pension,
profit-sharing or stock bonus, or employee
annuities), the total amount annually de-
ductible under the plans cannot be more
than 25 percent of compensation otherwise
earned by the plan beneficiaries. If any excess
is contributed, it may be deducted in the
following year; the maximum deduction in
the following year (for carryover and cur-
rent contributions together) is 30 percent
of compensation. A carryover is available for
additional excess contributions which are
deductible in the succeeding taxable years
in order of time.

Subchapter § plans—The limitations on
the deductibility of contributions to & sub-
chapter B corporation plan are the same as
those in “regular” corporate plans. However,
a shareholder-employee (an employee who
owns more than § percent of the outstand-
ing stock of such a corporation) must in-
clude In his gross income the amount by
which the deductible contributions pald on
his behalf exceed the lesser of 10 percent
of his compensatlon or $2,600 (sec. 1379(b) ).

Professional corporations—Generally, law-
yers, doctors, accountants and certaln other
professional groups in the past have been
unable to carry on their professions through
the form of corporations because of the per-
sonal nature of their responsibility or lla-
bility for the work performed for a client or
patient. Consequently, thelr contributions to
retirement plans were limited by the rules
governing self-employed persons. In recent
years, however, all States have adopted
special incorporation laws which provide for
what are generally known as “professional
corporations.” These have been used increas-
ingly by groups of professional persons pri-
marily to obtain the more favorable tax treat-
ment for pensions generally avallable to
corporate employees. The Treasury Depart-
ment, in the so-called Eintner regulations,
held that professional corporations were not
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taxable as corporations. A number of court
cases, however, have overturned the regula-
tlons and the Service has now acquiesced and
generally recognizes these professional cor=
porations as corporations for income tax
purposes.

The Senate bill (H.R. 4200)

H.R. 10 plans—The Senate bill increases
the maximum deductible contribution on be-
half of self-employed persons to the lesser of
$7,500 or 15 percent of earned income. (A
simlilar, although not identical, rule is ap-
plied in the case of defined benefit pension
plans.) However, no more than the first
$100,000 of earned income may be taken
into account in applying the percentage
limits. The $100,000 ceiling on the earned
income rate base means that a self-employed
person with more than 100,000 income will
have to contribute at a rate of at least 714
percent on behalf of his employees if he
wishes to take the full 7,500 deduction on
his own behalf (in order to comply with the
antidiscrimination requirements.)® The
Sensate bill also contains a minimum as to
the amount self-employed individuals may
set aslde each year as a deductible contribu-
tion to a pension plan even though it ex-
ceeds the otherwise applicable percentage
limitation. Each year a self-employed in-
dividual may set aside as a deductible con-
tribution up to $750 out of his earned income
even though this exceeds 50 percent of his
earned income.

Also, the Senate bill contains a formula
which would allow the self-employed, in
effect, to translate the 15 percent-87,500 limi-
tation on contributions, to which they would
otherwise be subject, into limitations on
benefits which they could receive under a
defined benefit plan.

Under the formula, the basic benefit for
the employee (in terms of a straight life
annuity commencing at the later of age 65
or 5 years from the time the participant’s
current period of participation began, with
no anclllary benefits) 1s not to exceed the
amount of the employee’s compensation
which is covered under the plan (up to a
maximum of $50,000)% times the percentage
shown on the following table.

Age at start of current
period of participation:
30 or less
35
40
45
50
55.
60 or over...

The percentages in early years are higher
to reflect the fact that contributions made
during these time periods earn Interest for
a longer period prior to retirement than con-
tributions made in later years.

To ﬂ,lugmbe hsc;\;; this formula would work
assume a -employed person enters
a defilned benefit plan at agapgo, and par-
ticipates In the plan for 5 years, with in-
come covered under the plan of $20,000 per
annum. At age 35, he leaves the plan, but
at age 50, he again becomes a participant.
For the first 5 years his covered fmcome is
830,000 per year, then £40,000 for the next
5 years, and finally $50,000 for the last five
years prior to his retirement.

The benefit would be computed as follows:

Percentage

Benefit
eamed
per year

Total
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Thus, the maximum benefit which could
be pald to that individual under that plan
in the form of a single life annuity com-
mencing at age 656 with no ancillary benefits
would be 24,500 per year,

In additien, the Senate bill contains a pro-
vision generally limiting the annual bene-
fits which can be paid out under defined
benefit plans to 100 percent of the partici-
pant’'s average compensation from the em-
ployer during his highest 3 consecutive years
of earnings adjusted for changes in the cost
of living.

Another provision of the Senate bill would
allow self-employed individuals, in effect, to
pool their contribution limitations. In effect,
a plan could provide that the senlor partners
in a law firm could accrue more than their
share of retirement benefits, if the more jun-
ior partners accrued less than their share,
the benefits do mnot result in prohibited
discrimination, and the overall contribution
limits were met. In such a case, however,
the 75 percent-$100,000 limit on corporate
plan benefits (described below) would also
apply,

Contributions by self-employed persons
(and other cash basls taxpayers) would be
deductible, under the Senate bill, If they
were made at any time up to the point when
the Federal Income tax return for the year in
question is due (whereas, under present law,
the contributions must be made by the end
of the taxable year). Also, the Senate bill
would permit owner-employees to withdraw
their voluntary contribution to a self-em-
ployed plan prior to retirement, without
penalty, whereas, under present law, this
mey not be done by owner-employees (al-
though it may be done by other partici-
pants).

Corporate plans—The Senate bill Imposes
limitations on the contributions which may
be made or the benefits which may be paid
under qualified corporate plans for all em-
ployees.

Under the Senate provislons, In the case
of a defined benefit plan, no deduction is
allowable for contributions in excess of those
necessary to fund (from employer contribu-
tlons and the earnings therefrom), a basic
benefit in the form of a straight-life annulty
commencing at age 65 (with no ancillary
benefits), in excess of 75 percent of the par-
ticipant’s average high-three year compen-
sation from the employer, not In excess of
the first $100,000 per year. In other words,
the basic pension benefit from employer
contributions cannot exceed #$75,000 per
year. (To the extent that employee contribu-
tions are made the £75,000 limit could be
exceeded.) This benefit would have to be
funded over at least, a 10-year period and
in the case of employees who participated in
the plan for less than 10 years, the maxi-
mum permissible benefit would be scaled
down proportionately.

In the case of a defined contribution plan
(a money purchase pension, profitsharing, or
stock bonus plan), the corporation would be
permitted to make deductible contributions
sufficient to fund for the employee a pénsion
on this same 75 percent of average high-
three year pay basis, For example, if an ex-
employee had an average high three years
galary of $50,000, this figure would be multi-
plied by 75 percent ($87,500) to determine
the maximum amount of pension the em-
ployee would be entitled to receive. The
amount of contributions needed to fund this
size pension would then be computed. First,
the amount of the pension would be multi-
plied by a conversion factor of 10 (in the case
of & basic benefit commencing at age 65) to
determine the total funding which will be
needed to provide the pension at age 65
(8375,000). Second, from this amount ($375,~
000) will be subtracted any amounts already
contributed by the employer on behalf of the
employee (together with the past earnings
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on these contributions and the assumed in-
terest which will be earned in future years
on these contributions before the employee's
retirement). The difference between these
two amounts is called the “unfunded limita-
tion balance” and (subject to certain other
Imitations imposed under present law) the
employer may deduct contributions which,
together with 6-percent earnings on these
contributions, will be sufficient to build up
to a $375,000 balance by the time the em-
ployee reaches normal retirement age.

If the corporation has both a defined
benefit plan and a defined contribution plan,
the maximum benefit payable under the de-
fined benefit plan would have to be reduced
in proportion to the amount of the benefit
which was funded through the defined con-
tribution plan.

Subchapter S corporations—Under present
law (sec. 1379 of the Code), as described
above, shareholder employees of subchapter
B corporations are subject to contribution
limitations which are very similar to the lim-
itations imposed on self-employed individ-
uals. Under the Senate bill, these provisions
would be repealed, and subchapter S cor-
porations would be subject to the same lim-
itations as other corporations.

Money purchase plans.—The Senate bill
contains a provision that tax excludable con-
tributions to a money purchase plan cannot
exceed 20 percent of the employee's compen-
sation. Any additional contributions on be-
half of the employee must be included in in-
come by him.

Any amount Included In gross incomse
under this provision would be considered as
part of the employee's Investment in the
contract for purposes of computing the tax-
able amount of a distribution from the plan
of the employee.  However, these contribu-
tions would be considered to be made by the
employer for purposes of qualification of the
plan. If the employee’s rights under the plan
should terminate before tax excludable pay-
ments under the plan equaled the amounts
included in gross income under this provi-
slon, a tax deduction would be allowed equal
to the unrecovered contributions,

Custodial accounts—Under present law, a
custodial account may be treated as a quali-
fled trust, but only if the custodian is a
bank, and the Investments are made solely
in annuity, endowment, or life insurance
contracts (and certain other conditions are
met) (sec, 401(f)). The Senate bill would
allow the custodian of the account to be
somecne other than a bank; however, the
custodian would have to establish, to.the
satisfaction of the Internal Revenue Service,
that it would manage the assets of the ac-
count in a manner consistent with the in-
tention of the tax law, Also, the Senate bill
would provide that someone other than the
trustee or custodian, including the employer,
can have authority to control the invest-
ments of the plan account, either by direct-
ing the investment policy of the plan, or by
exercising a veto power.

Effective date—Generally, these provisions
will take effect in years beginning after De-
cember 31, 1973.

XIII, LUMP-SUM DISTRIBUTIONS

(Sec. 703 of the Senate bill and secs. 72, 402,
and 403 of the Code)
Present law

Retirement benefits generally are taxed
under the annuity rules (sec. 72) as ordinary
income when the amounts are distributed, to
the extent they do not represent a recovery
of the amounts contributed by the employee.
However, an exceptlon to this general rule
under the law in effect before the Tax Re-~
form Act of 1969 provided that if an em-
ployee’s total accrued benefits were dis-
tributed or paid from a qualified plan within
one taxable year on account of death or
other separation from service (or death
after separation from service), the taxable
portion of the payment was treated as a
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long-term capital gain, rather than as ordi-
nary income.

The capital gains treatment accorded these
lump-sum distributions allowed employees to
receive substantial amounts of deferred com-
pensation at more favorable tax rates than
other compensation received currently. The
more significant benefits under this treat-
ment apparently accrued to taxpayers with
adjusted gross incomes in excess of $50,000,
particularly in view of the fact that a number
of lump-sum distributions of over $80,000
have been made.

To correct this problem, the Tax Reform
Act of 1969 provided that part of a lump-sum
distribution received from a qualified em-
ployee's trust within one taxable year on ac-
count of death or other separation from
service (or death after separation from serv-
ice) is: to be given ordinary income treat=-
ment, Instead of the capital gains treat-
ment it had been given under prior law. The
ordinary income treatment applies to the
taxable portion of the distribution (lLe., the
total distribution less the employee’s con-
tribution) which exceeds the sum of (a)
the benefits accrued during plan years begin-
ning before 1970, and (b) the portion of the
benefits accrued thereafter which does not
consist of employer contributions (sec. 402
(a) (5) and 403(a) (¢) ).

The 1969 Act provided a special limitation
in the form of a seven-year “forward” aver-
aging formula which applies to the portion
of the lump-sum distribution treated as
ordinary income. An employee (or benefi-
clary) is eligible for the special T-year for-
ward averaging provision if the distribution
is made on account of death or other sepa-
ration from service (or death after Separa-
tion from service) ® and, in the case of
receipt. by an employee, if he has been a
participant in the plan for 5 or more taxable
years before the taxable year in which the
distribution is made.

The Senate bill (H.R. 4200)

The Senate bill substitutes for the com-
putational procedure provided under the
1868 Act a new procedure designed to sim-
plify the calculations required to determine
the tax while preserving revenues at at least
as high a level as they would be under the
proposed regulations,

Under the Senate bill the portion of the
distribution attributable to post-1973 value,
in excess of the employee's own contribu-
tions, is to be taxed as ordinary income, but
the tax is to be determined separately from
any other income which he may have and is
to be eligible for 15-year averaging, The por-
tion of the contribution attributable to pre-
1974 value is to receive capital gains treat-
ment and i1s to be included with the tax-
payer's other Income in determining his tax
Habllity for the year of the distribution.

In computing the ordinary income element
on the post-1973 value, a special minimum
distribution allowance is to be provided to
give assurance that the tax on relatively
small lump-sum distributions will not be ap-
preciably more than under present law. This
allowance is half of the distribution up to
$20,000. Above that level, it is phased out
on & $1.00 for $5.00 basis with the result
that it is entirely eliminated for distribu-
tions of £70,000 or more.

In determining the proportion of a distri-
bution attributable to pre-1974¢ value (and,
therefore, eligible for capital gains treat-
ment) and the portion attributable to post=
1973 treatment (and therefore treated as
ordinary income but with 15-year averaging),
the, bill provides that the allocation is to be
made on the basis of the amount of time in
which the employee was covered by the plan
before 1974 and after 1973.

In order to treat all distributees the same,
all computations of tax on the 15-year aver-
aging ordinary income portion are to be made

Footnotes at end of article.
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on the basis of the tax schedule for unmar-
ried individuals.® For this purpose, commu-
nity property laws are to be ignored, and as
a result, a distributee In a community prop-
erty State Is to compute his tax on the basis
of the entire amount of the distribution.

The bill provides that where the distrib-
utee accrued part of the value of his lump-
sum distribution as a regular corporate em-
ployee and part as a self-employed individual,
the 5-year averaging available for self-em-
ployed individuals 1s to be used for the en-
tire distribution if the number of years while
he was covered as a self-employed individual
exceeds 50 percent of the total time he was
& participant in the plan. Otherwise, the 15-
year averaging rule is to apply to the entire
amount.

To protect against possible tax avoldance
possibilities the bill provides that distribu-
tions made during the previous five years
are to be included in the 15-year averaging
computation for purposes of determining the
tax on the last distribution. When the total
tax is determined, however, the amount of
tax liability on any earlier distributions is
to be subtracted and the tax on the final dis-
tribution is to be the remainder. All dis-
tributions made within the prior five years
to the same distributee are to be subject to
this 6-year lookback rule.

The computation of the ordinary income
element in the lump-sum distribution is to
take into account any annuity purchased for
the distributee in the year of distribution (or
in the prior filve years where the lookback
provision applies). The value included for
purposes of the annuity is its cash surrender
value. Although the value of the annuity is
included for purposes of determining the tax
on the remainder, its value 18 not taxed as a
part of the lump-sum distribution.

No changes are made with respect to the
basic tax treatment of distributions of em-
ployer securities.

FOOTNOTES

1 Effective for taxable years beginning after
1973.

2 Effective for plan years beginning after
1873 for plans adopted after July 24, 19783,
and effective for plan years beginning after
1975 for plans in existence on July 24, 1973.

i Takes effect Jan. 1, 1974.

‘Effective for calendar years beginning
alter 1973.

& Effective for plan years and taxable years
beginning after 1973; where employers elect
to have no liability for losses a higher rate
will be set by the trustees of the Guaranty
Corporation.

*The minimum vesting provision is effec-
tive for plan years beginning after 1975 for
plans in existence on the date of enactment;
for plans adopted after the date of enact-
ment the vesting requirement applles to plan
years beginning after the enactment date.
Note,—There will be some revenue loss from
funding but data are not available to deter-
mine the extent of this loss.

7 As described below (2. Plans Where a Col-
lective Bargaining Unit Is involved: Other
Antidiscrimination Provisions), a qualified
plan must meet certain standards. Several of
the alternative standards require certain per-
centages of employees, or of eligible em-
ployees, to be covered by the plan, but in
such cases the employer is permitted to ex-
clude employees who fail to meet the plan's
service requirements, not exceeding five years
of service. If the coverage standards are met,
conditions other than age or service condi-
tions may still be Imposed, except in the case
of owner-employee plans. The Senate bill
would not change this rule.

®An owner-employee is a sole proprietor
or a partner with a greater than 10-percent
interest in capital or profits (see 403(c) (3)).

? This rule applies whether or not the plan
is a trusted plan. That is, a plan funded
through purchase of annuities from an in-
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surance company is subject to these rules;
as is a plan with Iinvestments managed by a
trustee.

1 This test of service is to be applied with
regard to the actual employment of that em-
ployee. In this respect, it differs from similar
definitions under present law (secs. 401(a)
(3) (A) and 401(d)(3)), which determine
employment service on the basis of the em-
ployee’s “customary employment”.

uTn applying these numerical tests under
present law, there are excluded employees
who have been employed not more than a
minimum period prescribed by the plan (up
to 5 years), part time employees (customary
employment for not more than 20 hours in
any one week), and seasonal employees
(those whose customary employment is for
not more than 6 months in any calendar
year).

2 An owner-employee is & sole proprietor
or a partner with a greater than 10-percent
interest in capital or profits (sec. 401(c)(3)).

3The minimum funding requirement of
present law applies only to pension and not
to profit-sharing or stock bonus plans,

#1In determining costs, an employer must
take into account factors such as the basis
on which benefits are computed, expected
mortality, interest, employee turnover, and
changes in compensation levels.

% Under the “10 percent” deduction limit
(sec. 404(a) (1) (C) of the Code), if the defi-
clency occurs using the same assumptions as
previously, the additional contributions may
be deducted currently. If the deficit results
from a loss in asset values or revaluation of
liabilitles using more conservative assump-
tlons the deficit may be added to past service
cost. Rev. Rul. 57-650, 1957-2 C.B, 266.

1 See Hev. Rul. 58-153, 1859-1 C.B. 89, dis-
cussing a pension plan using the “entry age
normal method,” where adjustment for gains
is generally made by deducting the amount
of gains arising in any year from the next
year's deductible limit under sec. 404(a) (1)
(C). See also Rev. Rul. 65-310, 1965-2, C.B.
145, discussing a plan using the “frozen in-
itial liability method,” where adjustments
for gains are spread automatically as a part
of current and future normal costs.

17 The only exception might be an instance
where employers, In the aggregate, had no
substantial voice in the determination of the
levels and forms of benefits.

1* More stringent rules govern trusts bene-

fiting owner-employees who control the busi-

ness (sec. 503(g) of the Code).

1 Transfer of mortgaged property in some
cases would be treated as a sale or exchange.

* Generally, if the plan allows it, employees
may make voluntary contributions to a qual-
ified retirement plan of up to 10 percent of
compensation. I.R.S. Publication 778, p. 14
(Feb. 1872).

% At one time, Congress took the position
that a contribution to an HR. 10 plan on
behalf of a self-employed person was made
half by the employer and half by the self-
employed person: no deduction was allowed
for half of the contribution (the half re-
garded as “contributed by" the self-employed
person). This limitation (sec. 404(a) (10))
was repealed for taxable years after Decem-
ber 31, 1967.

21In the case of employees of tax-exempt
charitable, educational, religious, etc., orga-
nizations and employees of public educa-
tional institutions, a specific statutory pro-
vision provides for employer contributions
of up to 20 percent of compensation, times
years of service, reduced by amounts previ-
ously contributed by the employer for an-
nuity contracts on a tax excluded basis to
the employee (sec. 403(b) ). The regulations
under the statute allow the employer con-
tributions to be made under these salary re-
duction plans. Antidiscrimination provisions
that apply generally to qualified plans do not
apply to those tax sheltered annuities. The
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Senate bill does not affect the tax treat-
ment of these contributions.

2 The proposed regulations would not af-
fect the tax treatment of contributions to
certain qualified profit sharing plans, where
the contributed amounts are distributable
only after a period of deferment: however it
was Indicated that there would be reconsid-
eration of the rulings permitting exclusion
of such profit sharing contributions. (Rev.
Rul. 56497, 1056-2 C.B. 284: Rev. Rul, 63-
180, 1963-2 D.B, 189: Rev. Rul. 68-89, 1968~
1CB. 402.)

#If contributions were made on behalf of
an individual under a plan during the tax-
able year, he would generally be considered
an actlve participant for that year.

# Any amount deductible or excludable un-
der these provisions is not to be considered
to be part of the employee’s investment in
the contract for purposes of computing the
taxable part of the distribution, since all of
the contributions would be made, in effect,
with tax-free dollars. If contributions In ex-
cess of these limits are made, the employer
is not to receive a deduction for the excess
contribution, and all excess would have to
be repald to the employer.

* The distribution would not, however, be
subject to the penalty provided under section
72(m) (6) for premature distributions to
owner-employees.

# Such a bond could be redeemed within 12
months after issuance, but no interest is pay-
able if it is redeemed in that period.

* All the types of plans must, in addition
to the rules described below, meet the gen-
eral reasonable compensation tests (sec, 162).
The statute does not specify limitations on
the benefits which may be paid under a
qualified pension plan, However, in Rev. Rul,
72-8, 1972-1 CB, 105, the Internal Revenue
Service ruled that pension benefits from a
qualified pension plan are intended as a sub-
stitute for compensation, and that'in general
& plan which provides benefits in excess of an
employee's compensation is therefore not
qualified.

® “Earned income’ is generally defined as
being equivalent to “net earnings from self-
employment"—the kind of income that may
be subject to self-employment taxes in lieu
of FICA taxes (secs. 401(c) (2) and 1402).

®The limitations on nondeductible con-
tributions on behalf of owner-employees in a
self-employed plan is not increased, however.

% For purposes of the antidiscrimination
rules, the maximum amount of compensa-
tion which i1s to be taken into account is
$100,000.

¥ Belf-employed taxpayers, on the other
hand, continue to be eligible for their speclal
G-year forward averaging only on lump-sum
distributions received on aecount of death,
disability as defined in sec. 72(m) (7) of the
Code, or if received after age 5914 and, in the
case of receipt by an employee, after at least
5 years of participation.

# Distributees in computing the tax on
their other income (including the capital
gain element of the distribution) may use
any appropriate tax schedule. They may also
use, when appropriate, the regular b5-year
averaging method for the tax-on;this other
income.

¥ For this purpose, the five years is to be
measured from the time the distribution is
reported to the insurance Corporation for
purposes of the plan termination insurance
provisions described above,

ORDER FOR VOTE ON THE VETO
OVERRIDE OF 8. 1317, USIA AU-
THORIZATIONS

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent, with regard to
consideration of the Presidential veto
message on S. 1317, that on the debate
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with respect to the vote which will oc-
cur on overriding the President’s veto
message there be a time limitation of 1
hour and 45 minutes, the time to be
equally divided between the distinguished
Senator from Arkansas (Mr. FULBRIGHT)
and the distinguished minority leader
or his designee.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROBERT C. BYRD. I ask unani-
mous consent that the time for debate
on the override of the Presidential veto
begin running on Tuesday next at the
hour of 2:45 p.m.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that the vote
on the overriding of the President's veto
of 8. 1317 occur at the hour of 4:30 p.m.
on Tuesday next.

The PRESIDING OFFICER. Without
objection, it is so ordered.

EXECUTIVE SESSION

Mr. ROBERT C. BYRD. Mr. President,
I move that the Senate go into executive
session to consider treaties on the Execu-
tive Calendar, Nos. 18 through 21, with
the understanding that there will be no
votes on these treaties today.

The PRESIDING OFFICER. Without
objection, it is so ordered.

PATENT COOPERATION TREATY
AND ANNEXED REGULATIONS—
EXECUTIVE S (92D CONG., 2D SESS.

The Senate, as in Committee of the
‘Whole, proceeded to consider Executive S
(92d Cong., 2d sess.), the Patent Co-
operation Treaty, done at Washington
on June 19, 1970, together with the regu-
lations under the Patent Cooperation
Treaty annexed thereto, which was read
the second time, as follows:

PATENT COOPERATION TREATY

The Contracting States,

Desiring to make a contribution to the
progress of sclence and technology,

Desiring to perfect the legal protection of
inventions,

Desiring to simplify and render more eco-
nomical the o of protectlon for in-
ventions where protection Is sought in sev-
eral countries,

Desiring to facilitate and accelerate access
by the publiec to the techniecal information
contalned in documents describing new in-
ventions,

Desiring to foster and accelerate the eco-
nomiec development of developing countries
through the adoption of measures designed
to increase the efficlency of their legal sys-
tems, whether national or regional, Insti-
tuted for the protection of inventions by
providing easily accessible information on the
availability of technological solutions appli-
cable to thelir special needs and by facilltat-
ing access to the ever expanding volume of
modern technology.

Convinced that cooperation among na-
tions will greatly facllitate the attainment
of these aims,

Have concluded the present Treaty.

INTRODUCTORY PROVISIONS
Article 1—Establishment of a Union

(1) The States party to this Treaty (here-
inafter called “the Contracting States”)
constitute a Union for cooperation in the

CONGRESSIONAL RECORD — SENATE

filing, searching, and examination, of appli-
cations for the protection of inventions, and
for rendering special technical services. The
Union shall be known as the International
Patent Cooperation Union.

(2) No provision of this Treaty shall be
interpreted as diminishing the rights under
the Paris Convention for the Protection of
Industrial Property of any national or resi-
dent of any country party to that Conven-
tion.

Article 2—Definitions

For the purposes of this Treaty and the
Regulations and unless expressly stated
otherwise:

(i) “application” means an application for
the protection of an invention; references to
an “application” shall be construed as ref-
erences to applications for patents for In-
ventions, inventors’ certificates, utility cer-
tificates, utility models, patents or certifi-
cates of addition, inventors’ certificates of
addition, and utility certificates of addition;

(1i) references to a “patent” shall be con-
strued as references to patents for inventions,
inventors’ certificates, utility certificates,
utility models, patents or certificates of addi-
tion, inventors' certificates of addition, and
utility certificates of addition;

(ii1) “national patent” means a patent
granted by a national authority;

{iv) "reglonal patent" means a patent
granted by a national or an intergovern-
mental authority having the power to grant
patents effective in more than one State;

(v) “regional application" means an ap-
plication for a regional patent;

(vl) references to a “national application”
shall be construed as references to applica-
tlons for national patents and reglonal pat-
ents, other than applications filed under
this Treaty;

(vil) “international application” means an
application filed under this Treaty:

(viil) references to an “application” shall
be construed as references to international
applications and national applications;

(ix) references to a “patent” shall be con-
strued as references to national patents and
regional patents;

(x) references to “national law" shall be
construed as references to the national law
of a Contracting State or, where a regional
application or a regional patent is involved,
to the treaty providing for the filing of re-
gional applications or the granting of re-
gional patents;

(x1) *“priority date,” for the purposes of
computing time limits, means:

(a) where the international application
contains a priority claim under Article 8,
the filing date of the application whose pri-
ority is so claimed;

(b) where the international application
contains several priority claims under Article
8, the fililng date of the earllest application
whose priority is so claimed;

(c) where the international application
does not contain any priority claim under
Article 8, the international filing date of such
application;

(xil) “national Office” means the govern=-
ment authority of a Contracting State en-
trusted with the granting of patents; refer-
ences to a “national Office” shall be con-
strued as referring also to any intergovern-
mental authority which several States have
entrusted with the task of granting regional
patents, provided that at least one of those
States s a Contracting State, and provided
that the sald States have authorized that
authority to assume the obligations and ex-
ercise the powers which this Treaty and the
Regulations provide for in respect of national
Offices.

(x111) “designated Office” means the na-
tional Office of or acting for the State desig-
nated by the applicant under Chapter I of
this Treaty;

(xlv) “elected Office” means the national
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Office of or acting for the State elected by the
applicant under Chapter II of this Treaty;

(xv) “receiving Office” means the national
Office or the intergovernmental organization
with which the international application has
been filed;

(xvl) “Union" means the International
Patent Cooperation Union;

(xvil) “Aesembly” means the assembly of
the Union;

(xviil) “Organization” means the World
Intellectual Property Organization;

(xix) “International Bureau" means the
International Bureau of the Organization
and, as long as 1t subsists, the United Inter-
national Bureau for the Protection of In-
tellectual Property (BIRPI);

(xx) “Director General” means the Direc-
tor General of the Organization and, as long
as BIRPI subsists, the Director of BIRFI.
CHAPTER X: INTERNATIONAL APPLICATION AND

INTERNATIONAL SEARCH

Article 3—The International Application

(1) Applications for the protection of in-
ventions in any of the Contracting States
may be filed as international applications un-
der this Treaty.

(2) An international application shall con=
tain, as specified in this Treaty and the Reg-
ulations, a request, a description, one or more
claims, one or more drawings (where re-
quired), and an abstract.

(3) The abstract merely serves the pur-
pose of technical information and cannot be
taken into account for any other purpose,
particularly not for the purpose of interpret-
ing the scope of the protection sought.

(4) The international a.ppl.lcsﬂon shall:

(1) be in a prescribed

(1) comply with the prsscr‘lbed physical
requirements;

(1i1) comply with the preseribed require-
ment of unity of invention.

(lv) be subject to the payment of the
prescribed fees.

Article 4—The Request

(1) The request shall contain:

(1) a petition to the effect that the inter-
national application be processed according
to this Treaty;

(i1) the designation of the Contracting
Btate or States in which protection for the
invention is desired on the basis of the inter-
national application (“designated States");
if for any designated State a regional patent
is available and the applicant wishes to ob-
tain a regional patent rather than a national
patent, the request shall so Indicate; {f, under
& treaty concerning a regional patent, the
applicant cannot Iimit his application to
certain of the States party to that treaty,
designation of one of those States and the
indication of the wish to obtain the regional
patent shall be treated as designation of all
the States party to that treaty; if, under the
natlonal law of the designated State, the des-
ignation of that State has the effect of an
application for a reglonal patent, the desig-
nation of the said State shall be treated as an
indication of the wish to obtain the reglonal
patent;

(1if) the name of and other prescribed
data concerning the applicant and the agent
(if any);

(iv) the title of the invention;

(v) the name of and other prescribed data
concerning the inventor where the national
law of at least one of the designated States
requires that these indications be furnished
at the time of flling a national application.
Otherwise, the sald Indications may be fur-
nished either In the request or in separate
notices addressed to each designated Office
whose national law requires the furnishing of
the sald indications but allows that they be
furnished at a time later than that of the
filing of a national application.

(2) Every designation shall be subject to
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the payment of the prescribed fee within the
prescribed time limit.

(3) Unless the applicant asks for any of
the other kinds of protection referred to in
Article 43, designation shall mean that the
desired protection consists of the grant of a
patent by or for the designated State. For
the purposes of this paragraph, Article 2(i1)
shall not apply.

(4) Failure to indicate in the request the
name and other prescribed data concerning
the inventor shall have no consequence in
any designated State whose national law re-
quires the furnishing of the said indications
but allows that they be furnished at a time
later than that of the fillilng of a national
application. Fallure to furnish the said In-
dications in a separate notice shall have no
consequence in any designated State whose
national law does not require the furnishing
of the said indications.

Article 5—The Description

The description shall disclose the inven-
tion in a manner sufficiently clear and com-
plete for the invention to be carried out by
a person skilled in the art.

Article 6—The Claims

The claim or claims shall define the mat-
ter for which protection is sought. Claims
shall be clear and concise. They shall be fully
supported by the description.

Article 7—The Drawings

(1) Subject to the provisions of paragraph
(2) (ii), drawings shall be required when
they are necessary for the understanding of
the Invention.

(2) Where, without being necessary for
the understanding of the invention, the na-
ture of the invention admits of illustration
by drawings:

(1) the applicant may include such draw-
1ﬂngs in the international application when

led,

(11) any designated Office may require that
the applicant file such drawings with it
within the prescribed time limit.

Article 8—Claiming Priority

(1) The international application may con-
tain a declaration, as prescribed in the Regu-
lations, claiming the priority of one or more
earlier applications filed in or for any coun-
try party to the Parls Convention for the Pro-
tection of Industrial Property.

(2) (a) Subject to the provisions of sub-
paragraph (b), the conditions for, and the
effect of, any priority claim declared under
paragraph (1) shall be as provided in Article
4 of the Stockholm Act of the Parls Con-
vention for the Protection of Industrial
Property.

(b) The international application for
which the priority of one or more earlier ap-
plications filed in or for a Contracting State
is clalmed may contain the designation of
that State. Where, in the international ap-
plication, the priority of one or more na-
tional applications flled in or for a desig-
nated State is claimed, or where the priority
of an international application having des-
ignated only one State is clalmed, the con-
ditions for, and the effect of, the priority
claim in that State shall be governed by the
national law of that State.

Article 9—The Applicant

(1) Any resident or national of a Con-
tracting State may file an international ap-
plication.

(2) The Assembly may decide to allow the
residents and the nationals of any country
party to the Paris Convention for the Pro-
tection of Industrial Property which is not
party to this Treaty to file international
applications.

(3) The concepts of resldence and na-
tionality, and the application of those con-
cepts In cases where there are several ap-
plicants or where the applicants are not the
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same for all the designated States, are de-
fined in the Regulations.

Article 10—The Receiving Office

The international application shall be filed
with the prescribed receiving Office, which
will check and process it as provided in this
Treaty and the Regulations.

Article 11—Filing Date and Effects of the

International Application

(1) The receiving Office shall accord as the
international filing date the date of receipt
of the international application, provided
that that Office has found that, at the time
of recelpt:

(1) the applicant does not obviously lack,
for reasons of residence or nationality, the
right to file an international application
with the receiving Office,

(i1) the international application is in the
prescribed language,

(1i1) the international application con-
tains at least the following elements:

(a) an indication that it is intended as an
international application,

{(b) the designation of at least one Con-
tracting State,

(c) the name of the applicant, as pre-
scribed,

(d) a part which on the face of it ap-
pears to be a description,

(e) a part which on the face of it appears
to be a claim or claims,

(2) (a) If the recelving Office finds that
the international application did not, at the
time of receipt, fulfill the requirements list-
ed in paragraph (1), it shall, as provided
in the Regulations, invite the applicant to
file the required correction.

(b) If the applicant complies with the In-
vitation, as provided in the Regulations, the
receiving Office shall accord as the inter-
national filing date the date of receipt of
the required correction.

(3) Subject to Article 64(d), any inter-
national application fulfilling the require-
ments listed in items (1) to (iil) of para-
graph (1) and accorded an international fil-
ing date shall have the effect of a regu-
lar national application in each designated
State as of the International filing date,
which date shall be considered to be the
actual filing date In each designated State.

(4) Any International application fulfill-
ing the requirements listed in items (1)
to (iil) of paragraph (1) shall be equiva-
lent to & regular national filing within the
meaning of the Paris Convention for the
Protection of Industrial Property.

Article 12—Transmittal of the International
Application to the International Bureau
and the International Searching Author-
ity
(1) One copy of the international applica-

tion shall be kept by the receiving Office

(“home copy”), one copy (“record copy”)

shall be transmitted to the International

Bureau, and another copy (“search copy”)

shall be transmitted to the competent In-

ternational Searching Authority referred to
in Article 18, as provided in the Regulations.

(2) The record copy shall be considered
the true copy of the international applica-
tion.

(8) The international application shall be
considered withdrawn if the record copy has
not been received by the International Bu-
reau within the prescribed time limit,
Article 13—Availability of Copy of the Inter-

national Application to Designated Of-

fices

(1) Any designated Office may ask the In-
ternational Bureau to transmit to it a copy
of the international application prior to the
communication provided for in Article 20, and
the International Bureau shall transmit such
copy to the designated Office as scon as pos-
sible after the expiration of one year from
the priority date.

(2) (a) The applicant may, at any time,
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transmit a copy of his International applica=
tion to any designated Office.

(b) The applicant may, at any time, ask
the International Bureau to transmit a copy
of his international application to any desig=-
nated Office, and the International Bureau
shall transmit such copy to the designated
Office as soon as possible.

(e) Any national Office may notify the In-
ternational Bureau that it does not wish to
receive coples as provided for in subpara-
graph (b), In which case that subparagraph
shall not be applicable in respect of that
Office.

Article 14—Certain Defects in the Interna-
national Application

(1) (a) The receiving Office shall check
whether the International application con=
tains any of the following defects, that is
to say:

(i)ylt is not signed as provided In the
Regulations;

(11) it does not contain the prescribed in-
dications concerning the applicant;

(ili) it does not contaln a title;

(iv) 1t does not contain an abstract;

(v) it does not comply to the extent pro-
vided In the Regulations with the prescribed
physical requirements.

(b) If the recelving Office finds any of the
sald defects, it shall invite the applicant to
correct the international application within
the bed time limit, falling which that
application shall be considered withdrawn
and the recelving Office shall so declare.

(2) If the international application refers
to drawings which, in fact, are not included
in that application, the receiving Office shall
notify the applicant accordingly and he may
furnish them within the prescribed time
limit and, if he does, the international filing
date shall be the date on which the drawings
are received by the receiving Office. Other-
wise, any reference to the sald drawings shall
be considered non-existent.

(3) (a) If the receiving Office finds that,
within the prescribed time limits, the fees
prescribed under Article 3(4) (iv) have not
been pald, or no fee prescribed under Article
4(2) has been paid in respect of any of the
designated States, the international applica-
tion shall be considered withdrawn and the
receiving Office shall so declare.

(b) If the receiving Office finds that the
fee prescribed under Article 4(2) has been
pald in respect of one or more (but less than
all) designated States within the
time limit, the designation of those States in
respect of which it has not been paid within
the prescribed time 1imit shall be considered
withdrawn and the receiving Office shall so
declare.

(4) If, after having accorded an interna-
tional filing date to the international appli-
cation, the receiving Office finds, within the
prescribed time limit, that any of the re-
quirements listed in items (1) to (iil) of Arti-
cle 11(1) was not complied with at that date,
the sald application shall be considered with-
drawn and the receiving Office shall so de-
clare.

Article 15—The International Search

(1) Each international application shall be
the subject of international search.

(2) The objective of the International
search is to discover relevant prior art.

(3) International search shall be made on
the basis of the claims, with due regard to the
description and the drawings (if any).

(4) The International Searching Authority
referred to in Article 16 shall endeavor to
discover as much of the relevant prior art as
its facilities permit, and shall, in any case,
consult the documentation specified in the
Regulations.

(5) (a) If the national law of the Contract-
ing State so permits, the applicant who files
& national application with the national
Office of or acting for such State may, sub-
ject to the conditions provided for in such
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law, request that a search similar to an in-
ternational search (“international-type
search”) be carried out on such application.

{b) If the national law of the Contracting
State so permits, the national Office of or
acting for such State may subject any na-
tional application filed with it to an inter-
national-type search.

(¢) The international-type search shall be
carried out by the International Searching
Authority referred to in Article 16 which
would be competent for an Iinternational
search if the national application were an
international application and were filed with
the Office referred to in subparagraphs (a)
and (b). If the national application is in &
language which the International Searching
Authority considers it is not equipped to
handle, the International-type search shall
be carried out on a translation prepared by
the applicant in a language prescribed for in-
ternational applications and which the In-
ternational Searching Authority has under-
taken to accept for international applica-
tions. The national application and the trans-
lation, when required, shall be presented in
the form prescribed for international appli-
cations.

Article 16—The International Searching

Authority

(1) International search shall be carried
out by an International Searching Author-
ity, which may be either a national Office
or an intergovernmental organization, such
as the International Patent Institute, whose
tasks include the establishing of docu-
mentary search reports on prior art with
respect to inventions which are the subject
of applications.

(2) If, pending the establishment of a
single International Searching Authority,
there are several International Searching
Authorities, each recelving Office shall,
in accordance with the provisions of the
applicable agreement referred to in para-
graph (3) (b), specify the International
Searching Authority or Authorities com-
petent for the searching or international
applications filed with such Office.

(3) (a) International Searching Authori-
ties shall be appointed by the Assembly.
Any national Office and any intergovern-
mental organization satisfying the require-
ments referred to in subparagraph (c) may
be appointed as International Bearching
Authority.

(b) Appointment shall be conditional on
the consent of the national Office or Inter-
governmental organization to be appointed
and the conclusion of an agreement, sub-
ject to approval by the Assembly, between
such Office or organization and the Inter-
national Bureau. The agreement shall spe-
cify the rights and obligations of the parties,
in particular, the formal undertaking by
the said Office or organization to apply and
observe all the common rules of interna-
tional search.

(c) The Regulations prescribe the mini-
mum requirements, particularly as to man-
power and documentation, which any Office
or organization must satisfy before it can
be appointed and must continue to satisfy
while it remains appointed.

(d) Appointment shall be for a fixed
period of time and may be extended for
further periods.

(e) Before the Assembly makes a decl-
sion on the appointment of any national
Office or Intergovernmental organization,
or on the extension of its appointment, or
before it allows any such appointment to
lapse, the Assembly shall hear the interested
Office or organizaton and seek the advice
of the Committee for Technical Cooperation
referred to In Article 56 once that Com-
mittee has been established.
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Article 17—Procedure Before the Interna-
tional Searching Authority

(1) Procedure before the International
Searching Authority shall be governed by
the provisions of this Treaty, the Regula-
tions, and the agreement which the Inter-
national Bureau shall conclude, subject to
this Treaty and the Regulations, with the
said Authority.

(2)(a) If the Internatonal Searching
Authority considers

(1) that the international application re-
lates to a subject matter which the Inter-
national Searching Authortly is not re-
quired, under the Regulations, to search,
and in the particular case decides not to
search, or

(ii) that the description, the claims, or
the drawings, fail to comply with the pre-
scribed requirements to such an extent that
& meaningful search could not be carried out,
the sald Authority shall so declare and shall
notify the applicant and the International
Bureau that no international search report
will be established.

(b) If any of the situations referred to in
subparagraph (a) is found to exist in connec-
tion with certain claims only, the interna-
tional search report shall so indicate in re-
spect of such claims, whereas, for the other
claims, the said report shall be established as
provided in Article 18.

(3) (a) If the International Searching Au-
thority considers that the international ap-
plication does not comply with the require-
ment of unity of invention as set forth in the
Regulations, it shall invite the applicant to
pay additional fees. The International
Searching Authority shall establish the in-
ternational search report on those parts of
the international application which relate to
the invention first mentioned in the claims
(“main invention") and, provided the re-
quired additional fees have been pald within
the prescribed time limit, on those parts of
the international application which relate to
inventions in respect of which the sald fees
were paid.

(b) The national law of any designated
State may provide that, where the national
Office of that State finds the invitation,
referred to in subparagraph (a), of the In-
ternational Searching Authority justified and
where the applicant has not paid all addi-
tional fees, those parts of the international
application which consequently have not
been searched shall, as far as effects In that
State are concerned, be considered withdrawn
unless a special fee is paid by the applicant
to the national Office of that State.

Article 18—The International Search Report

(1) The international search report shall
be established within the prescribed time
limit and in the prescribed form.

(2) The international search report shall,
as soon as it has been established, be trans-
mitted by the International Searching Au-
thority to the applicant and the Internation-
al Bureau.

(3) The international search report or the
declaration referred to in Article 17(2) (a)
shall be translated as provided in the Regula-
tions. The translations shall be prepared by
or under the responsibility of the Interna-
tional Bureau.

Article 19—Amendment of the Claims Before
the Iniernational Bureau

(1) The applicant shall, after having re-
ceived the international search report, be en-
titled to one opportunity to amend the claims
of the international application by filing
amendments with the International Bureau
within the prescribed time limit. He may, at
the same time, file a brief statement, as pro-
vided in the Regulations, explaining the
amendments and indicating any impact that
such amendments might have on the descrip-
tion and the drawings.
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(2) The amendments shall not go beyond
the disclosure in the international applica-
tion as filed.

(3) If the national law of any designated
State permits amendments to go beyond the
said disclosure, fallure to comply with para-
graph (2) shall have no consequence in that
State.

Article 20—Communication to Designated

Offices

(1) () The international application, to-
gether with the international search report
(including any indication referred to in Ar-
ticle 17(2) (b)) or the declaration referred
to in Article 17(2) (a), shall be communicated
to each designated Office, as provided in the
Regulations, unless the designated Office
waives such requirement in its entirety or in
part.

(b) The communication shall include the
translation (as prescribed) of the sald re-
port or declaration.

(2) If the claims have been amended by
virtue of Article 19(1), the communication
shall either contain the full text of the claims
both as filed and as amended or shall con-
tain the full text of the claims as filed and
specify the amendments, and shall include
the statement, if any, referred to in Article
19 (1).

(3) At the request of the designated Office
or the applicant, the International Search-
ing Authority shall send to the said Office or
the applicant, respectively, copies of the doec-
uments cited in the international search re-
port, as provided in the Regulations.

Article 21—International Publication

(1) The International Bureau shall publish
international applications.

(2) (a) SBubject to the exceptions provided
for in subparagraph (b) and in Article 64
(8), the international publication of the in-
ternational application shall be effected
promptly after the expiration of 18 months
from the prlority date of that application.

(b) The applicant may ask the Interna-
tional Bureau to publish his international
application any time before the expiration of
the time Iimit referred to in subpargaraph
(a). The International Bureau shall proceed
accordingly, as provided in the Regulations.

(3) The international search report on the
declaration referred to In Article 17(2) (a)
shall be published as prescribed in the Reg-
ulations.

(4) The language and form of the inter-
national publication and other details are
governed by the Regulations.

(6) There shall be no international publi=
cation if the international application is
withdrawn or is considered withdrawn before
the technical preparations for publication
have been completed.

(6) If the international application con-
tains expressions or drawings which, in the
opinion of the International Bureau, are
contrary to morality or public order, or if, in
its opinion, the Iinternational application
contains disparaging statements as defined
in the Regulations, it may omit such expres-
sions, drawings, and statements, from its
publications, indicating the place and num-
ber of words or drawings omitted, and fur-
nishing, upon request, individual coples of
the passages omitted.

Article 21—Copy, Translation, and Fee,
to Designated Offices

(1) The applicant shall furnish a copy of
the international application (unless the
communication provided for in Article 20
has already taken place) and a translation
thereof (as prescribed), and pay the na-
tional fee if any), to each designated Office
not later than at the expiration of 20 months
from the priority date.

Where the national law of the designated
State requires the indication of the name of
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and other prescribed data concerning the in-
ventor but allows that these indications be
furnished at a time later than that of the
filing of a national application, the applicant
shall, unless they were contained in the re-
quest, furnish the said indications to the
national Office of or acting for that State not
later than at the expiration of 20 months
from the priority date.

(2) Notwithstanding the provisions of
paragraph (1), where the International
Searching Authority makes a declaration, un-
der Article 17(2)(a), that no international
search report will be established, the time
limit for performing the acts referred to in
paragraph (1) of this Article shall be two
months from the date of the notification
sent to the applicant of the sald declaration.

(3) Any national law may, for performing
the acts referred to in paragraphs (1) or
(2), fix time limits which expire later than
the time limit provided for in those para-
graphs.

Article 23—Delaying of National Procedure

(1) No designated Office shall process or ex-
amine the international application prior to
the expiration of the applicable time limit
under Article 22.

(2) Notwithstanding the provisions of par-
agraph (1), any designated Office may, on
the express request of the applicant, process
or examine the international application at
any time.

Article 24—Possible Loss of Effect in
Designated States

(1) Subject, in case (il) below, to the
provisions of Article 25, the effect of the
internatitonal application provided for in
Article 11(3) shall cease in any designated
States with the same consequences as the
withdrawal of any national application in
that State:

(1) if the applicant withdraws his interna-
tional application or the designation of that
State;

(11) if the international application is con-
sidered withdrawn by virtue of Articles
12(8), 14(1)(b), 14(3)(a), or 14(4), or if
the designation of that State 1s considered
withdrawn by virtue of Artcile 14(3) (b);

(1i1) if the applicant fails to perform the
acts referred to in Article 22 within the
applicable time limit.

(2) Notwithstanding the provisions of
paragraph (1), any designated Office may
maintain the effect provided for in Article
11(3) even where such effect is not required
to be maintained by virtue of Article 25(2).
Article 25—Review By Designated Ofices

(1) (a) Where the recelving Office has
refused to accord an international filing date
or has declared that the international appli-
cation is considered withdrawn, or where
the International Bureau has made a find-
ing under Article 12(3), the International
Bureau shall promptly send, at the request
of the applicant, copies of any document in
the flle to any of the designated Offices
named by the applicant.

(b) Where the receiving Office has declared
that the designation of any given State is
considered withdrawn, the International
Bureau shall promptly send, at the request
of the applicant, coples of any document in
the fille to the national Office of such State.

(c) The request under subparagraphs (a)
or (b) shall be presented within the pre-
scribed time limit.

(2) (a) SBubject to the provisions of sub-
paragraph (b), each designated Office shall,
provided that the national fee (If any) has
been pald and the appropriate translation
(as prescribed) has been furnished within
the prescribed time limit, decide whether the
refusal, declaration, or finding, referred to
in paragraph (1) was justified under the
provisions: of this Treaty and the Regula-
tions, and, if it finds that the refusal or
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declaration was the result of an error or
omission on the part of the receiving
Office or that the finding was the result of an
error or omission on the part of the Inter-
national Bureau, it shall, as far as effedts
in the State of the designated Office are con-
cerned, treat the international application
as if such error or omission had not occurred.

(b) Where the record copy has reached the
International Bureau after the expiration of
time limit prescribed under Article 12(3) on
account of any error or omission on the part
of the applicant the provisions of subpara-
graph (a) shall apply only under the cir-
cumstances referred to In Article 48(2).
Article 26—Opportunity to Correct Before

Designated Offices

No deslgnated Office shall reject an inter-
national application on the grounds of non-
compliance with the requirements of this
Treaty and the Regulations without first
giving the applicant the opportunity to
correct the said application to the extent
and according to the procedure provided
by the national law for the same or com-
parable situations in respect of national
applications.

Article 27—National Requirements

(1) No national law shall require com-
pliance with requirements relating to the
form or contents of the infernational
application different from or additional to
those which are provided for in the Treaty
and the Regulations.

(2) The provisions of paragraph (1)
neither affect the application of the pro-
visions of Article 7(2) nor preclude any
national law from requiring, once the proc-
essing of the international application has
started in the designated Office, the furnish-
ing:
(1) when the applicant is a legal entity,
of the name of an officer entitled to represent
such legal entity,

(ii) of documents not part of the interna-
tional application but which constitute proof
of allegations or statements made In that
application, including the confirmation of
the international application by the signa-
ture of the applicant when that applica-
tion, as filed, was signed by his representa-
tive or agent.

(3) Where the applicant, for the purposes
of any designated State, i1s not qualified
according to the national law of that State
to file a national application because he is
not the Inventor, the international applica-
tion may be rejected by the designated
Office.

(4) Where the national law provides, in
respect of the form or contents of national
applications, for requirements which, from
the viewpoint of applicants, are more favor-
able than the requirements provided for by
this Treaty and the Regulations in respect of
international applications, the national
Office, the courts and any other competent
organs of or acting for the designated State
may apply the former requirements, instead
of the latter requirements, to international
applications, except where the applicant
insists that the requirements provided for
by this Treaty and the Regulations be
applied to his international application.

(6) Nothing In this Treaty and the Regula-
tions is intended to be construed as pre-
scribing anything that would limit the free-
dom of each Contracting State to prescribe
such substantive conditions of patentability
as it desires. In particular, any provision in
this Treaty and the Regulations concerning
the definition of prior art is exclusively for
the purposes of the international procedure
and, consequently, any Contracting State is
free to apply, when determining the patent-
abllity of an invention claimed In an inter-
national application, the criteria of its na-
tional law In respect of prior art and other
conditions of patentability not constituting
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requirements as to the form and contents

of applications.

(6) The national law may require that the
applicant furnish evidence in respect of any
substantive condition of patentability
prescribed by such law.

(7) Any receiving Office or, once the proc-
essing of the international application has
started in the designated Office, that Office
may apply the national law as far as it re-
lates to any requirement that the applicant
be represented by an agent having the right
to represent applicants before the sald Office
and/or that the applicant have an address
in the designated State for the purpose of
receiving notifications.

(8) Nothing in this Treaty and the Regula=-
tions is intended to be construed as limiting
the freedom of any Contracting State to
apply measures deemed necessary for the
preservation of its national security or to
1imit, for the protection of the general eco-
nomic interests of that State, the right of its
own residents or nationals to fille interna-
tional applications.

Article 28—Amendment of the Claims, the
Description, and the Drawings, Before
Designated Offices
(1) The applicant shall be given the oppor=

tunity to amend the claims, the description,

and the drawings, before each designated

Office within the prescribed time limit. No

designated Office shall grant a patent, or re-

fuse the grant of a patent, before such time
limit has expired except with the express
consent of the applicant.

(2) The amendments shall not go beyond
the disclosure in the international applica=-
tion as filed unless the national law of the
designated State permits them to go beyond
the said disclosure.

(3) The amendments shall be in accord-
ance with the national law of the designated
State in all respects not provided for in this
Treaty and the Regulations.

(4) Where the designated Office requires a
translation of the international application,
the amendments shall be in the language of
the translation.

Article 29—Effects of the International

Publication

(1) As far as the protection of any righta
of the applicant In a designated State is
concerned, the effects, in that State, of the
international publication of an international
application shall, subject to the provisions
of paragraphs (2) to (4), be the same as
those which fhe national law of the desig-
nated State provides for the compulsory na-
tional publication of unexamined national
applications as such.

(2) If the language in which the inter-
national publication has been effected is
different from the language in which publi-
cations under the national law are effected In
the designated State, the sald national law
may provide that the effects provided for in
paragraph (1) shall be applicable only from
such time as:

(1) a translation into the latter language
has been published as provided by the na-
tional law, or

(i1) a translation into the latter language
has been made available to the public, by
laying open for public inspection as provided
by the national law, or

(i11) a translation into the latter language
has been transmitted by the applicant to the
actual or prospective unauthorized user of
the invention claimed in the international
application, or

(iv) both the acts described in (1) and (it1)
or both the acts described in (11) and (i),
have taken place.

(3) The national law of any designated
State may provide that, where the interna-
tional publication has been effected, on the
request of the applicant, before the expira-
tion of 18 months from the priority date, the
effects provided for in paragraph (1) shall be
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applicable only from the expiration of 18
months from the priority date.

(4) The national law of any designated
State may provide that the effects provided
for in paragraph (1) shall be applicable
only from the date on which a copy of the
international application as published under
Article 21 has been received in the national
Office of or acting for such State. The said
Office shall publish the date of receipt in its
gazette as soon as possible.

Article 30—Confidential Nature of the Inter-
national Application

(1) () Subject to the provisions of sub-
paragraph (b), the International Bureau and
the International Searching Authorities shall
not allow access by any person or authority to
the international application before the in-
ternational publication of that application,
unless requested or authorized by the appli-
cant.

(b) The provisions of subparagraph (a)
shall not apply to any transmittal to the
competent International Searching Author-
ity, to transmittals provided for under Arti-
cle 13, and to communications provided for
under Article 20.

(2) (a) No national Office shall allow access
to the international application by third
parties, unless requested or authorized by
the applicant, before the earliest of the fol-
lowing dates:

(1) date of the international publication of
the international application.

(i1) date of the receipt of the communica-
tion of the international application under
Article 20,

(1i1) date of the receipt of a copy of the
international application under Article 23.

(b) The provisions of subparagraph (a)
shall not prevent any national Office from
informing third parties that it has been des-
ignated, or from publishing that fact. Such
information or publication may, however,
contain only the following data: identifica-
tion of the receilving Office, name of the ap-
plicant, international filing date, interna-
tional application number, and title of the
invention.

(¢) The provisions of subparagraph (a)
shall not prevent any designated Office from
allowing access to the international applica-
tion for the purposes of the judicial author-
ities.

(3) The provisions of paragraph (2) (a)
shall apply to any receiving Office except as
far as transmittals provided for under Articl
12(1) are concerned. A

(4) For the purposes of this Article, the
term “‘access” covers any means by which
third parties may acquire cognizance, includ-
ing individual communication and general
publication, provided, however, that no na-
tional Office shall generally publish an inter-
national application or its translation before
the international publication or, if interna-
tional publication has not taken place by
the expiration of 20 months from the priority
date, before the expiration of 20 months from
the sald priority date.

CHAPTER IT: INTERNATIONAL PRELIMINARY

EXAMINATION
Article 31—Demand for International
Preliminary Ezamination

(1) On the demand of the applicant, his
{nternational application shall be the subject
of an international preliminary examination
as provided in the following provisions and
the Regulatlons,

(2) (a) Any applicant who is a resident or
national, as defined In the Regulations, of a
Contracting State bound by Chapter II, and
whose international application has been
filed with the receiving Office of or acting
for such State, may make a demand for in-
ternational preliminary examination.

(b) The Assembly may decide to allow
persons entitled to file international appli-
catlons to make a demand for international
preliminary examination even if they are
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residents or nationals of a State not party to
this Treaty or not bound by Chapter II.

(3) The demand for international prelim-
inary examination shall be made separately
from the international application. The de-
mand shall contain the prescribed particu-
lars and shall be in the prescribed langusage
and form.

(4) (a) The demand shall indicate the Con-
tracting State or States in which the appli-
cant Intends to use the results of the inter-
national preliminary examination (“elected
States”). Additional Contracting States may
be elected later. Election may relate only to
Contracting States bound by Chapter II as
Article 4.

(b) Applicants referred to in paragraph
(2) (&) may elect any Contracting State
bound by Chapter II. Applicants referred to
in paragraph (2)(b) may elect only such
Contracting States bound by Chapter II as
have declared that they are prepared to be
elected by such applicants.

(56) The demand shall be subject to the
payment of the prescribed fees within the
prescribed time limit,

(6) (a) The demand shall be submitted to
the competent International Preliminary Ex-
amining Authority referred to in Article 32.

(b) Any later election shall be submitted
to the International Bureau.

(7) Each elected Office shall be notified of
its election.

Article 32—The International Preliminary
Erxamining Authority

(1) International prellminary examination

shall be carried out by the International Pre-
Examining Authority.

(2) In the case of demands referred to In
Article 31(2) (a), the receiving Office, and,
in the case of demands referred to in Article
31(2) (b), the Assembly, shr 1, in accordance
with the applicable agreement between the
interested International Preliminary Exam-
ining Authority or Authorities and the In-
ternational Bureau, specify the International
Preliminary Examining Authority or Author-
itles competent for the preliminary examina-
tion.

(3) The provisions of Article 16(3) shall
apply, mutatis mutandis, in respect of Inter-
national Preliminary Examining Authorities.

Article 33—The International Preliminary
Ezamination

(1) The objective of the international pre-
liminary examination is to formulate a pre-
liminary and non-binding opinion on the
gquestions whether the claimed invention ap-
pears to be novel, to involve an inventive
step (to be non-obvious), and to be indus-
trially applicable.

(2) For the purposes of the international
preliminary examination, a clalmed inven-
tion shall be considered novel if it 1s not
anticipated by the prior art as defined in the
Regulations.

(3) For the purposes of the international
preliminary examination, a claimed inven-
tion shall be considered to involve an in-
ventive step, having regard to the prior art
as defined in the Regulations, if it is not, at
the prescribed relevant date, obvious to a
person skilled in the art.

(4) For the purposes of the international
preliminary examination, a claimed inven-
tion shall be considered industrially applica-
ble if, according to its nature, it can be made
or used (in the technological sense) In any
kind of industry. “Industry"” shall be under-
stood in its broadest sense, as in the Paris
Ctmve:ﬁon for the Protection of Industrial

v

{(6) The criteria described above merely
serve the purposes of international prelimi-
nary examination. Any Contracting State
may apply additional or different criteria for
the purposes of declding whether, in that
State, the claimed invention is patentable or
not.

(6) The international preliminary exami-
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nation shall take into consideration all the
documents cited in the international search
report. It may take into consideration any
additional documents considered to be rele-
vant in the particular case.

Article 34—Procedure Before the Interna-
tional Eramining Authority

(1) Procedure before the International
Preliminary Examining Authority shall be
governed by the provisions of this Treaty, the
Regulations, and the agreement which the
International Bureau shall conclude, subject
to this Treaty and the Regulations, with the
sald Authority.

(2) (2) The applicant shall have a right to
communicate orally and in writing with the
International Preliminary Examining Au-
thority.

(b) The applicant shall have a right to
amend the claims, the description, and the
drawings, in the prescribed manner and
within the prescribed time limit, before the
international preliminary examination re-
port is established. The amendment shall not
go beyond the disclosure in the international
application as filed.

(c) The applicant shall receive at least one
written opinion from the International Pre-
liminary Examining Authority unless such
Authority considers that all of the followng
conditions are fulfilled:

(1) the invention satisfles the criteria set
forth in Article 33(1),

(i) the international application complies
with the requirements of this Treaty and the
Regulations in so far as checked by that
Authority,

(1i1) no observations are Intended to be
made under Article 35(2), last sentence.

(d) The applicant may respond to the
written opinion.

(3) (a) If the International Prel
Examining Authority considers that the in-
ternational application does not comply with
the requirement of unity of invention as set
forth in the Regulations, it may invite the
applicant, at his option, to restrict the claims
80 as to comply with the requirements or to
pay additional fees.

(b) The natlonal law of any elected State
may provide that, where the applicant
chooses to restrict the claims under subpara-
graph (a), those parts of the International
application which, as a consequence of the
restriction, are not to be the subject of inter-
national preliminary examination shall, as
far as effects In that State are concerned, be
considered withdrawn unless a special fee
is pald by the applicant to the national Office
of that State.

(¢) If the applicant does not comply with
the invitation referred to in subparagraph
(a) within the prescribed time 1imit, the
International Preliminary Examining Au-
thorty shall establish an International pre-
liminary report on those parts of the inter-
national application which relate to what
appears to be the main invention and shall
indicate the relevant facts in the sald report.
The natlonal law of any elected State may
provide that, where 1ts national Office finds
the invitation of the International Prelimi-
nary Examining Authority justified, those
parts of the international application which
do not relate to the main invention shall, as
far as effects in that State are concerned,
be considered withdrawn unless a special fee
is paid by the applicant to that Office.

(4) (a) If the International Preliminary
Examining Authority considers

(1) that the International application re-
lates to a subject matter on which the In-
ternational Preliminary Examining Author-
ity 1s not required, under the Regulations,
to carry out an international preliminary
examination, and in the particular case de-
cides not to carry out such examination, or

(1) that the description, the claims, or the
drawings, are so unclear, or the claims are so
inadequately supported by the description,
that no meaningful opinion can be formed
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on the novelty, inventive step (non-obvious-
ness), or industrial applicability, of the
claimed invention,

the sald Authority shall not go into the
questions referred to in Article 38(1) and
ghall inform the applicant of this opinion
and the reasons therefor.

(b) If any of the situations referred to
in subparagraph (a) is found to exist in, or
in connection with, certain claims only, ﬁ:a
provisions of that subparagraph shall apply
only to the sald claims,

Article 35—The International Preliminary

Ezam Report

(1) The international preliminary exami-
nation report shall be established within the
Iprsscrl.bed time limit and in the prescribed

orm.

(2) The international preliminary exam-
ination report shall not contain any state-
ment on the guestion whether the claimed
invention is or seems to be patentable or
unpatentable according to any national law.
It shall state, subject to the provisions of
paragraph (3), In relation to each claim,
whether the claim appears to satisfy the cri-
teria of novelty, inventive step (non-obvi-
ousness), and industrial applicability, as de-
fined for the purposes of the international
preliminary examination in Article 33(1)
to (4). The statement shall be accompanied
by the citation of the documents believed to
support the stated conclusion with such
explanations as the circumstances of the
case may require. The statement shall also
be accompanied by such other observations
as the tions provide for.

(8) (a) If, at the time of establishing the
international preliminary examination re-
port, the International Preliminary Examine
ing Authority considers that any of the sit-
uations referred to in Article 34(4) (a) exists,
that report shall state this opinion and the
reasons therefor. It shall not contain any
statement as provided in paragraph (2).

(b) If a situation under Article 34(4)(b)
is found to exist, the international prelim-
inary examination report shall, in relation
to the claims in question, contain the state-

ment as provided in subparagraph (a),
whereas, in relation to the other claims, it
shall contain the statement as provided in
paragraph (2).

Article 36—Transmittal, Translation, and
Communication, of the International Pre-
liminary Ezamination Report
(1) The international preliminary exam-

ination report, together with the prescribed

annexes, shall be transmitted to the appli-
cant and to the International Bureau.

(2) (&) The international preliminary ex-
amination report and its annexes shall be
translated into the prescribed languages.

(b) Any translation of the sald report
shall be prepared by or under the responsi-
bility of the International Bureau, where-
as any translation of the sald annexes shall
be prepared by the applicant.

(8) (a) The international preliminary ex-
amination report, together with its trans-
lation (as prescribed) and its annexes (in
the original language), shall be communi-
cated by the International Bureau to each
elected Office.

{(b) The prescibed translation of the an-
nexes shall be transmitted within the pre-
scribed time limit by the applicant to the
elected Offices.

(4) The provisions of Article 20(3) shall
apply, mutatis mutandis, to coples of any
document which is cited in the international
preliminary examination report and which
was not cited in the international search re-
port.

Article 37—Withdrawal of Demand or

Election

‘(1) The applicant may withdraw any or
all elections.

(2) If the election of all elected States is
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withdrawn, the demand shall be considered
withdrawn.

(3) (a) Any withdrawal shall be notified to
the International Bureau.

(b) The elected Offices concerned and the
International Preliminary Examining Au-
thority concerned shall be notified accord-
ingly by the International Bureau.

(4) (a) Bubject to the provisions of sub-
paragraph (b), withdrawal of the demand or
of the election of a Contracting State shall,
unless the national law of that State pro-
vides otherwise, be considered to be with~-
drawal of the international application as
far as that State 1s concerned.

(b) Withdrawal of the demand or of the
election shall not be considered to be with-
drawal of the international application if
such withdrawal is effected prior to the ex-
piration of the applicable time limit under
Article 22; however, any Contracting State
may provide in its national law that the
aforesaid shall apply only if its national
Office has received, within the said time
limit, a copy of the international applica-
tion, together with a translation (as pre-
scribed), and the national fee.

Article 38—Confidential Nature of the Inter-
national Preliminary Ezamination

(1) Neither the International Bureau nor
the International Preliminary Examining
Authority shall, unless requested or author-
ized by the applicant, allow access within
the meaning, and with the proviso, of Arti-
cle 30(4) to the flle of the international
preliminary examination by any person or
authority at any time, except by the elected
Offices once the international preliminary
examination report has been established.

(2) Subject to the provisions of paragraph
(1) and Articles 36(1) and (3) and 37(3)
(b), neither the International Bureau nor
the International Preliminary Examining
Authority shall, unless requested or author-
ized by the applicant, give information on
the issuance or non-issuance of an interna=-
tional preliminary examination report and
on the withdrawal or non-withdrawal of the
demand or of any election.

Article 39—Copy, Translation, and Fee, to
Elected Offices

(1) (a) If the election of any Contracting
State has been effected prior to the expira-
tion of the 19th month from the priority
date, the provisions of Article 22 shall not
apply to such State and the applicant shall
furnish a copy of the international applica-
tlon (unless the communication under Arti-
cle 20 has already taken place) and a trans-
lation thereof (as prescribed), and pay the
national fee (if any), to each elected Office
not later than at the expiration of 25
months from the priority date.

(b) Any national law may, for performing
the acts referred to in subparagraph (a), fix
time limits which expire later than the time
1imit provided for in that subparagraph.

(2) The effect provided for in Article 11(3)
shall cease In the elected State with the same
consequences as the withdrawal of any na-
tional application in that State if the appli-
cant falls to perform the acts referred to in
paragraph (1) (a) within the time limit ap-
plicable under paragraph (1) (a) or (b).

(3) Any elected Office may maintain the
effect provided for In Article 11(3) even
where the applicant does not comply with the
requirements provided for In paragraph (1)
(a) or (b).

Article 40—Delaying of National Examination
and Other Processing

(1) If the election of any Contracting
State has been effected prior to the expira-
tion of the 19th month from the priority
date, the provisions of Article 23 shall not
apply to such State and the national Office
of or acting for that State shall not proceed,
subject to the provisions of paragraph (2), to
the examination and other processing of the
international application prior to the ex-
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piration of the applicable time limit under

Article 39.

(2) Notwithstanding the provisions of
paragraph (1), any elected Office may, on the
express request of the applicant, proceed to
the examination and other processing of the
international application at any time.

Article 4d1—Amendment of the Claims, the
Description, and the Drawings, Before
Elected Offices
(1) The applicant shall be given the op-

portunity to amend the claims, the descrip-

tion, and the drawings, before each elected

Office within the prescribed time limit. No

elected Office shall grant a patent, or refuse

the grant of a patent, before such time limit
has expired, except with the express consent
of the applicant.

(2) The amendments shall not go beyond
the disclosure In the international applica-
tion as filed, unless the national law of the
elected State permits them to go beyond the
sald disclosure,

(3) The amendments shall be in accord=-
ance with the national law of the elected
State in all respects not provided for in this
Treaty and the Regulations.

(4) Where an elected Office requires a
translation of the international application,
the amendments shall be in the language of
the translation.

Article 42—Results of National Examination

in Elected Offices

No elected Office recelving the international
preliminary examination report may require
that the applicant furnish coples, or Infor=-
mation on the contents, of any papers con-
nected with the examination relating to the
same international application in any other
elected Office.

CHAPTER III; COMMON PROVISIONS

Article 43—Seeking certain kinds of
protection

In respect of any designated or elected
State whose law provides for the grant of in-
ventors' certificates, utility certificates, util-
ity models, patents or certificates of addition,
inventors' certificates of addition, or utility
certificates of addition, the applicant may
indicate, as prescribed in the Regulations,
that his international application is for the
grant, as far as that State is concerned, of an
inventor's certificate, a utility certificate, or
& utility model, rather than a patent, or that
it is for the grant of a patent or certificate of
addition, an Inventor’s certificate of addition,
or a utility certificate of addition, and the
ensuing effect shall be governed by the ap=-
plicant’s cholce. For the p of this
Article and any Rule thereunder, Article 2(11)
shall not apply.

Article 44—Seeking two kinds of protection

In respect of any designated or elected
State whose law permits an application,
while being for the grant of a patent or one
of the other kinds of protection referred to
in Article 43, to be also for the grant of an-
other of the said kinds of protection, the ap-
plicant may indicate, as prescribed In the
Regulations, the two kinds of protectlon he
is seeking, and the ensulng effect shall be
governed by the applicant’s indications. For
the purposes of this Article, Article 2(ii)
shall not apply.

Article 45—Regional patent treaties

(1) Any treaty providing for the grant of
regional patents (“regional patent treaty”),
and giving to all persons who, according to
Article 9, are entitled to file international ap-
plications the right to file applications for
such patents, may provide that international
applications designating or electing a State
party to both the reglonal patent treaty and
the present Treaty may be filed as applica-
tions for such patents.

(2) The national law of the said designated
or elected State may provide that any desig-
nation or election of such State in the in-
ternational application shall have the effect
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of an indication of the wish to obtain a

regional patent under the regional patent

treaty.

Article 46—Incorrect translation of the in-
ternational application

If, because of an incorrect translation of
the international application, the scope of
any patent granted on that application ex-
ceeds the scope of the international applica-
tion in its original language, the competent
authorities of the Contracting State con-
cerned may accordingly and retroactively
limit the scope of the patent, and declare it
null and vold to the extent that its scope
has exceeded the scope of the international
application in its original language.

Article 47—Time limits

(1) The detalls for computing time limits
referred to in this Treaty are governed by the
Regulations.

(2) (a) Al time limits fixed in Chapters I
and II of this Treaty may, outside any revi-
sion under Article 60, be modified by a decl-
sion of the Contracting States.

{b) Such decisions shall be made in the
Assembly or through voting by correspond-
ence and must be unanimous.

(c) The detalls of the procedure are gov-
erned by the Regulations.

Article 48—Delay in meeting certain time
limits

(1) Where any time limit fixed In this
Treaty or the Regulations is not met because
of interruption in the mail service or un-
avoldable loss or delay in the mafl, the time
limit shall be deemed to be met in the cases
and subject to the proof and other conditions
prescribed in the Regulations.

(2) () Any Contracting State shall, as far
as that State Is concerned, excuse, for reasons
admitted under its national law, any delay
in meeting any time limit.

(b) Any Contracting State may, as far as
that State is concerned, excuse, for reasons
other than those referred to in subparagraph
(a), any delay in meeting any time limit.

Article 49—Right to practice before
international authorities

Any attorney, patent agent, or other per-
son, having the right to practice before the
national Office with which the Internationai
application was filed, shall be entitled to
practice before the International Bureau and
the competent International Searching Au-
thority and competent International Pre-
liminary Examining Authority in respect of
that application.

CHAPTER IV: TECHNICAL SERVICES

Article 50—Patent information services

(1) The International Bureau may furnish
services by providing technical and any other
pertinent information available to it on the
basis of published documents, primarily pat=-
ents and published applications (referred to
in this Article as *the Information services.”),

(2) The International Bureau may provide
these information services either directly or
through one or more International Searching
Authorities or other national or international
specialized Institutions, with which the In-
ternational Bureau may reach agreement.

(8) The information services shall be op-
erated in a way particularly facilitating the
acquisition by Contracting States which are
developing countries of technical knowledge
and technology, including available pub-
lished know-how.

(4) The information services shall be
avallable to Governments of Contracting
States and their nationals and residents. The
Assembly may decide to make these services
avallable also to others.

(6) (&) Any service to Governments ot
Contracting States shall be furnished at cost,
provided that, when the Government is that
of a Contracting State which is a developing
country, the service shall be furnished beiow
cost if the difference can be covered from
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profit made on services furnished to others
than Governments of Contracting States or
from the sources referred to in Article 51(4).

(b) The cost referred to in subparagraph
(a) is to be understocd as cost over and
above costs normally incident to the per-
formance of the services of a national Office
or the obligations of an International Search-
ing Authority.

(6) The details concerning the imple-
mentation of the provisions of this Article
shall be governed by decisions of the Assem-~-
bly and, within the limits to be fixed by the
Assembly, such working groups as the As-
sembly may set up for that purpose.

(7) The Assembly shall, when it consid-
ers it necessary, recommend methods of pro-
viding financing supplementary to those re-
ferred to in paragraph (5).

Article 51—Technical assistance

(1) The Assembly shall establish a Com-
mittee for Technical Assistance (referred to
in this Article as “the Committee”).

(2) (a) The members of the Committee
shall be elected among the Contracting
Btates, with due regard to the representa-
tlon of developing countries.

(b) The Director General shall, on his own
initiative or at the request of the Commit-
tee, invite representatives of intergovern-
mental organizations concerned with techni-
cal assistance to developing countries to par-
ticipate in the work of the Committee.

{(3) (a) The task of the Committee shall
be to organize and supervise technical assist-
ance for Contracting States which are devel-
oping countries in developing their patent
systems individually or on a regional basls.

(b) The technical assistance shall com-
prise, among other things, the training of
speclalists, the loaning of experts, and the
supply of equipment both for demonstration
and for operational purposes.

(4) The International Bureau shall seek to
enter into agreements, on the one hand, with
international financing organizations and
intergovernmental organizations, particular-
ly the United Natlons, the agencles of the
United Nations, and the Specialized Agen-
cies connected with the United Nations con-
cerned with technical assistance, and, on the
other hand, with the Governments of the
States recelving the technical assistance, for
the financing of projects pursuant to this
Article.

(6) The detalls concerning the implemen-
tation of the provisions of this Article shall
be governed by decisions of the Assembly
and, within the limits to be fixed by the
Assembly, such working groups as the As-
sembly may set up for that purpose.
Article 52—Relations with other provisions of

the treaty

Nothing In this Chapter shall affect the
financial provisions contained in any other
Chapter of this Treaty. S8uch provisions are
not applicable to the present Chapter or to
its implementation.

CHAPTER V: ADMINISTRATIVE PROVISIONS

Article 53—Assembly

(1) (a) The Assembly shall, subject to Ar-
ticle 57(e), consist of the Contracting States.

(b) The Government of each Contracting
State shall be represented by one delegate,
who may be assisted by alternate delegates,
advisors, and experts.

(2) (&) The Assembly sghall:

(1) deal with all matters concerning the
maintenances and development of the Union
and the implementation of this Treaty;

(i1) perform such tasks as are specifically
assigned to it under other provisions of this
Treaty;

(1i1) give directions to the International
Bureau concerning the preparation for re-
vision conferences;

(iv) review and approve the reports and
activities of the Director General concerning
the Union, and give him all necessary in-

October 26, 1973

structions concerning matters within the
competence of the Unlon;

(v) review and approve the reports and
activities of the Executive Committee estab-
lished under paragraph (9), and give in-
structions to such Committee;

(vl) determine the program and adopt the
trlennial budget of the Union, and approve
its final accounts;

(vil) adopt the financial regulations of the
Union;

(viil) establish such committees and work-
ing groups as it deems appropriate to achieve
the objectives of the Union;

(ix) determine which States other than
Contracting States and, subject to the provi-
slons of paragraph (8), which intergovern-
mental and international non-governmental
organizations shall be admitted to its meet-
ings as observers;

(x) take any other appropriate action de-
slgned to further the objectives of the Unlon
and perform such other functions as are ap-
propriate under this Treaty.

(b) With respect to matters which are of
interest also to other Unions administered
by the Organization, the Assembly shall make
its decislons after having heard the advice of
the Coordination Committee of the Organiza-
tion.

(3) A delegate may represent, and vote In
the name of, one State only.

(4) Each Contracting State shall have one
vote.

(5) (a) One-half of the Contracting States
shall constitute a quorum.

(b) In the absence of the quorum, the As-
sembly may make decislons but, with the
exception of decislons concerning its own
procedure, all such decisions shall take effect
only if the quorum and the required ma-
jority are attained through voting by corre-
spondence as provided in the Regulations.

(6) (a) Subject to the provisions of Arti-
cles 47(2) (b), 68(2) (b), 58(3) and 61(2) (b),
the decislons of the Assembly shall require
two-thirds of the votes cast.

(b) Abstentions shall not be considered
as votes,

(7) In connection with matters of exclu-
sive interest to States bound by Chapter II,
any reference to Contracting States in para-
graphs (4), (5), and (6), shall be considered
as applying only to States bound by Chap-
ter II.

(8) Any Iintergovernmental organization
appointed as International Searching or Pre-
liminary Examining Authority shall be ad-
mitted as observer to the Assembly.

(9) When the number of Contracting
Btates exceeds forty, the Assembly shall es-
tablish an Executive Committee. Any ref-
erence to the Executive Committee in this
Treaty and the Regulations shall be con-
strued as references to such Committee once
it has been established.

(10) Untll the Executive Committee has
been established, the Assembly shall approve,
within the 1limits of the program and tri-
ennial budget, the annual programs and
budgets prepared by the Director General.

(11) (a) Until the Executive Committee has
been established, the Assembly shall meet
once in every calendar year in ordinary ses-
sion upon convocation by the Director Gen-
eral and, in the absence of exceptional cir-
cumstances, during the same period and at
the same place as the Coordination Commit-
tee of the Organization.

(b) Once the Executive Committee has
been established, the Assembly shall meet
once only in every third calendar year in
ordinary sesslon upon convoecation by the
Director General and, in the absence of ex-
ceptional circumstances, during the same
period and at the same place as the General
Assembly of the tion.

(¢) The Assembly shall meet in extraordi-
nary session upon convocation by the Director
General, at the request of the Executive Com-
mittee, or at the request of one-fourth of
the Contracting States.
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(12) The Assembly shall adopt its own
rules of procedure.

Article 54—Ezxecutive Committee

(1) When the Assembly has established an
Executive Committee, that Committee shall
be subject to the provisions set forth here-
inafter.

(2) (a) The Executive Committe shall, sub-
ject to Article 57(8), consist of States elected
by the Assembly from among States members
of the Assembly.

(b) The Government of each State member
of the Executive Committee shall be repre-
sentd by one delegate, who may be as-
sisted by alternate delegates, advisors, and
e i
(3) The number of States members of the
Executive Committee shall correspond to
one-fourth of the number of States members
of the Assembly. In establishing the number
of seats to be filled, remainders after divi-
sion by four shall be disregarded.

(4) In electing the members of the Execu-
tive Committee, the Assembly shall have
due regard to an equitable geographical dis-
tribution.

(5) (a) Each member of the Executlve
Committee shall serve from the close of the
sesslon of the Assembly which elected it to
the close of the next ordinary session of the
Assembly.

(b) Members of the Executive Committee
may be re-elected but only up to a maximum
of two-thirds of such members.

(c) The Assembly shall establish the de-
talls of the rules governing the election and
possible re-election of the members of the
Executive Committee.

(8) (a) The Executive Committee shall:

(1) prepare the draft agenda of the As-
sembly;

(11) submit proposals to the Assembly in
respect of the draft program and triennial
budget of the Union prepared by the Director
General;

(ii1) approve, within the 1imits of the pro-
gram and triennial budget, the specific
yearly budgets and programs prepared by the
Director General;

(iv) submit, with appropriate comments,
to the Assembly the periodical reports of the
Director General and the yearly audit reports
on the accounts;

(v) take all necessary measures to ensure
the execution of the program of the Union
by the Director General, in accordance with
the decisions of the Assembly and having
regard to circumstances arising between two
ordinary sessions of the Assembly;

(vl) perform such other functions as are
allocated to it under this Treaty.

(b) With respect to matters which are of
interest also to other Unions administered
by the Organization, the Executive Commit-
tee shall make its decisions after having
heard the advice of the Coordination Com-
mittee of the Organization.

(7)(a) The Executive Committee shall
meet once a year in ordinary session upon
convocation by the Director General, pref-
erably during the same perliod and at the
same place as the Coordination Committee
of the Organization.

(b) The Executive Committee shall meet
in extraordinary session upon convocation by
the Director General, either on his own
initiative or at the request of its Chalrman
or one-fourth of its members.

(8) () Each State member of the Execu-
tive Committee shall have one vote.

(b) One-half of the members of the Execu-
tive Committee shall constitute a quorum.

(c) Decisions shall be made by a simple
majority of the votes cast.

{d) Abstentions shall not be considered as
votes.

(e) A delegate may represent, and vote in
the name of, one State only.

(9) Contracting States not members of
the Executive Committee shall be admitted
to its meetings as observers, as well as any
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intergovernmental organization appointed as
International Searching or Preliminary Ex-
amining Authority.

(10) The Executive Committee shall adopt
its own rules of procedure,

Article 55—International bureau

(1) Administrative tasks concerning the
Union shall be performed by the Interna-
tional Bureau.

(2) The International Bureau shall provide
the secretariat of the various organs of the
Union.

(3) The Director General shall be the chief
executive of the Unlon and shall represent
the Union.

(4) The International Bureau shall pub-
lish a Gazette and other publications pro-
vided for by the Regulations or required by
the Assembly.

(5) The Regulations shall specify the serv-
ices that national Offices shall perform in
order to assist the International Bureau and
the International Searching and Preliminary
Examining Authorities in carrying out their
tasks under this Treaty.

(8) The Director General and any staff
member designated by him shall participate,
without the right to vote, in all meetings
of the Assembly, the Executive Committee
and any other committee or working group
established under this Treaty or the Regula-
tions. The Director General, or a staff mem-
ber designated by him, shall be ex officio
secretary of these bodies.

(7) (a) The International Bureau shall, in
accordance with the directions of the Assem-
bly and in cooperation with the Executive
Committee, make the preparations for the
revislon conferences.

(b) The International Bureau may consult
non-governmental organizations concerning
preparations for revision conferences.

(c) The Director General and persons des-
ignated by him shall take part, without the
right to vote, In the discussions at revision
conferences.

(8) The International Bureau shall carry
out any other tasks assigned to it.

Article 56—Committee for Technical Cooper-
ation

(1) The Assembly shall establish a Com-
mittee for Technical Cooperation (referred
to In this Article as “the Committee").

(2) (a) The Assembly shall determine the

composition of the Committee and appoint
its members, with due regard to an equitable
representation of developing countries.
. (b) The International Searching and Pre-
liminary Examining Authorities shall be ex
officio members of the Committee. In the
case where such an Authority is the national
Office of a Contracting State, that State shall
not be additionally represented on the Com-
mittee.

(c) If the number of Contracting States
so allows, the total number of members of
the Committee shall be more than double
the number of ex officlo members.

(d) The Director General shall, on his
own Initiative or at the request of the Com-
mittee, invite representatives of Interested
organizations to participate in discussions of
interest to them.

(3) The alm of the Committee shall be to
contribute, by advice and recommendations:

(1) to the constant improvement of the
services provided for under this Treaty,

(ii) to the securing, so long as there are
several International Searching Authorities
and several International Preliminary Exam-
ining Authorities, of the maximum degree
of uniformity in their documentation and
working methods and the maximum degree
of uniformly high quality in their reports,
and

(iil) on the initiative of the Assembly or
the Executive Committee, to the solution of
the technical problems specifically involved
in the establishment of a single Interna-
tional Searching Authority.
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(4) Any Contracting State and any in-
terested international organization may
approach the Committee in writing on ques-
tions which fall within the competence of
the Committee.

(6) The Committee may address its advice
and recommendations to the Director Gen-
eral or, through him, to the Assembly, the
Executilve Committee, all or some of the
International Searching and Preliminary
Examining Authorities, and all or some of
the receiving Offices.

(6)a() In any case, the Director General
shall transmit to the Executive Committee
the texts of all the advice and recommenda-
tions of the Committee. He may comment on
such texts,

(b) The Executive Committee may express
its views on any advice, recommendation, or
other activity of the Committee, and may
invite the Committee to study and report on
questions falling within its competence, The
Executive Committee may submit to the
Assembly, with appropriate comments, the
advice, recommendations and report of the
Committee.

(7) Until the Executive Committee has
been established, references in paragraph
(6) to the Executive Committee shall be
construed as references to the Assembly.

(8) The details of the procedure of the
Committee shall be governed by the decl-
slons of the Assembly.

Article 57—Finances

(1) (&) The Union shall have a budget.

(b) The budget of the Union shall include
the income and expenses proper to the Union
and its contribution to the budget of ex-
penses common to the Unions administered
by the Organization.

(c) Expenses not attributable exclusively
to the Union but also to one or more other
Unions administered by the Organization
shall be considered as expenses common
to the Unions. The share of the Union in
such common expenses shall be in propor-
tion to the interest the Union has in them.

(2) The budget of the Union shall be es-
tablished with due regard to the require-
ments of coordination with the budgets of
the other Unions administered by the Orga-
nization.

(3) Subject to the provisions of par h
(5), the budget of the Union mﬂnm-
nanced from the following sources:

(1) fees and charges due for services ren-
dered by the International Bureau in rela-
tion to the Union;

(1) sale of, or royalties on, the publica-
tions of the International Bureau concern-
ing the Union;

(iil) gifts, bequests, and subventions;

(iv) rents, interests, and other miscella-
neous income.

(4) The amounts of fees and charges due
to the International Bureau and the prices
of its publications shall be so fixed that they
should, under normal circumstances, be suf-
ficlent to cover all the expenses of the Inter-
national Bureau connected with the admin-
istration of this Treaty.

(5) (a) Should any financial year close
with a deficit, the Contracting States shall,
subject to the provisions of subparagraphs
(b) and (c), pay contributions to cover such
defictt.

(b) The amount of the contribution of
each Contracting State shall be decided by
the Assembly with due regard to the num-
ber of international applications which has
emanated from each of them in the relevant

(c) If other means of provisionally cover-
ing any deficit or any part thereof are se-
cured, the Assembly may declde that such
deficit be carried forward and that the Con-
tracting States should not be asked to pay
contributions.

(d) If the financial situation of the Union
80 permits, the Assembly may decide that any
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contributions pald under subparagraph (a)
be relmbursed to the Contracting States
which have paid them.

(e) A Contracting State which has not
paid, within two years of the due date as
established by the Assembly, its contribu-
tion under subparagraph (b) may not exer-
cise its right to vote in any of the organs
of the Union. However, any organ of the
Union may allow such a State to continue
to exercise its right to vote in that organ so
long as it is satisfled that the delay in pay-
ment is due to exceptional and unavoidable
circumstances.

(8) If the budget 1s not adopted before the
beginning of a new financial period, it shall
be at the same level as the budget of the
previous year, as provided in the financial
regulations.

(7)(a) The Unlon shall have a working
capital fund which shall be constituted by a
single payment made by each Contracting
Btate. If the fund becomes insufficlent, the
Assembly shall to Increase it, If
part of the fund is no longer needed, it shall
be relmbursed.

(b) The amount of the initial payment of
each Contracting State to the said fund or
of its participation in the increase thereof
shall be declded by the Assembly on the basis
of principles similar t.)o those provided for
under paragraph (5) (b).

(e) '?'he terms of payment shall be fixed by
the Assembly on the proposal of the Director
General and after it has heard the advice
of the Coordination Committee of the Orga-
nization.

(d) Any reimbursement shall be propor-
tionate to the amounts pald by each Con-
tracting State, taking into account the dates
at which they were paid.

(8) (a) In the headquarters agreement con-
cluded with the State on the territory of
which the Organization has its headquarters,
it shall be provided that, whenever the work=
ing capital fund is insufficient such State
shall grant advances. The amount of these
advances and the conditions on which they
are granted shall be the subject of separate
agreements, in each case, between such State
and the Organization. As long as it remains
under the obligation to grant advances, such
Btate shall have an ex officlo seat In the As-
sembly and on the Executive Committee.

(b) The State referred to In subparagraph
(a) and the Organization shall each have the
right to denounce the obligation to grant
advances, by written notification. Denuncia-
tion shall take effect three vears after the
end of the year in which it has been notified.

(9) The auditing of the accounts shall be
effected by one or more of the Contracting
States or by external auditors, as provided in
the financial regulations. They shall be des-
ignated, with their agreement, by the
Assembly.

Article 58—Regulations

(1) The Regulations annexed to this Treaty
provide Rules:

(1) concerning matters in respect of which
this Treaty expressly refers to the Regulations
or expressly provides that they are or shall
be prescribed,

(11) concerning any administrative require-
ments, matters, or procedures,

(111) concerning any detalls useful in the
implementation of the provisions of this
Treaty.

(2) (a) The Assembly may amend the
Regulations.

(b) Subject to the provisions of paragraph

(8), amendments shall require three-fourths
of the votes cast.

(3) (a) The Regulations specify the Rules
which may be amended

(1) only by unanimous consent, or

(11) only if none of the Contracting States
whose national Office acts as an International
Bearching or Preliminary Examining Author-
ity dissents, and, where such Authority is an
intergovernmental organization, if the Con-
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tracting State member of that organization
authorized for that purpose by the other
member States within the competent body of
such organization does not dissent.

(b) Exclusion, for the future, of any such
Rules from the applicable requirement shall
require the fulfillment of the conditions re-
ferred to in subparagraph (a) (1) or (a) (i),
respectively.

(¢) Inclusion, for the future, of any Rule
in one or the other of the requirements re-
ferred to in subparagraph (a) shall require
unanimous consent.

(4) The Regulations provide for the estab-
lishment, under the control of the Assembly,
of Administrative Instructions by the Direc-
tor General.

(6) In the case of confiict between the
provisions of the Treaty and those of the
Regulations, the provisions of the Treaty
shall prevail.

CHAPTER VI: DISPUTES
Article 59—Disputes

Subject to Article 64(5), any dispute be-
tween two or more Contracting States con-
cerning the interpretation or application of
this Treaty or the Regulations, not settled
by negotiation, may, by any one of the States
concerned, be brought before the Interna-
tional Court of Justice by application in
conformity with the Statute of the Court,
unless the States concerned agree on some
other method of settlement, The Contract-
ing State bringing the dispute before the
Court shall inform the International Bu-
reau; the International Bureau shall bring
the matter to the attention of the other
Contracting States.

CHAPTER VII: REVISION AND AMENDMENT
Article 60—Revision of the Treaty

(1) This Treaty may be revised from time
to time by a special conference of the Con-
tracting States.

(2) The convocation of any revision con-
ference shall be decided by the Assembly,

(3) Any intergovernmental organization
appointed as International Searching or Pre-
liminary Examining Authority shall be ad-
mitted as observer to any revision confer-
ence.

(4) Article 53(5), (8) and (11), 54, 55(4)
to (8), 56, and 57, may be amended either by
& revislon conference or according to the
provisions of Article 61,

Article 61—Amendment of Certain Provi-
sions of the Treaty

(1) (a) Proposals for the amendment of
Articles 53(5), (9) and (11), 54, 65(4) to
(8), 56, and 57, may be Initiated by any
State member of the Assembly, by the
Executive Committee, or by the Director
General.

(b) Such proposals shall be communicated
by the Director General to the Contracting
States at least six months in advance of their
consideration by the Assembly.

(2) (a) Amendments to the Articles refer-
red to in paragraph (1) shall be adopted by
the Assembly.

(b) Adoption shall require three-fourths
of the votes cast.

(8) (a) Any amendment to the Articles
referred to in paragraph (1) shall enter into
force one month after written notifications
of acceptance, effected in accordance with
thelr respective constitutional processes,
have been received by the Director General
from three-fourths of the States members
of the Assembly at the time it adopted the
amendment,

(b) Any amendment to the sald Articles
thus accepted shall bind all the States
which are members of the Assembly at the
time the amendment enters into force, pro-
vided that any amendment increasing the
financial obligations of the Contracting
States shall bind only those States which
have notified their acceptance of such
amendment.
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(c) Any amendment accepted in accord-
ance with the provisions of subparagraph
(a) shall bind all States which become mem-
bers of the Assembly after the date on which
the amendment entered into force in ac-
cordance with the provisions of subpara-
graph (a).

CHAPTER VIII: FINAL PROVISIONS
Article 62—Becoming Party to the Treaty

(1) Any State member of the Interna-
tional Union for the Protection of Indus-
trial Property may become party to this
Treaty by:

(1) signature followed by the deposit of
an Instrument of ratification, or

(11) deposit of an instrument of accesslon.

(2) Instruments of ratification or accession
shall be deposited with the Director General.

(8) The provisions of Article 24 of the
Stockholm Act of the Paris Convention for
the Protection of Industrial Property shall
apply to this Treaty.

(4) Paragraph (3) shall in no way be
understood as implying the recognition or
tacit acceptance by a Contracting State of
the factual situation concerning a territory
to which this Treaty is made applicable by
another Contracting State by virtue of the
sald paragraph.

Article 63—Entry into Force of the Treaty

(1) (a) Subject to the provisions of para-
graph (3), this Treaty shall enter into force
three months after eight States have de-
posited their instruments of ratification or
accession, provided that at least four of
those States each fulfill any of the follow-
ing conditions:

(1) the number of applications filed in the
State has exceeded 40,000 according to the
most recent annual statistics published by
the International Bureau,

(1) the nationals or residents of the State
have filed at least 1,000 applications in one
forelgn country according to the most re-
cent annual statistics published by the In-
ternational Bureau,

(i11) the national Office of the State has
received at least 10,000 applications from
nationals or residents of foreign countries
according to the most recent annual sta-
tistics published by the International Bu-
reau.

(b) For the purposes of this paragraph,
the term “applications” does not Include
applications for utility models.

(2) Subject to the provisions of paragraph
(3), any State which does not become party
to this Treaty upon entry into force under
paragraph (1) shall become bound by this
Treaty three months after the date on which
such State has deposited its instrument of
ratification or accession.

(3) The provisions of Chapter II and the
corresponding provisions of the Regulations
annexed to this Treaty shall become ap-
plicable, however, only on the date on which
three States each of which.fulfill at least
one of the three requirements specified in
paragraph (1) have become party to this
Treaty without declaring, as provided in
Article 64(1), that they do not intend to be
bound by the provisions of Chapter IT. That
date shall not, however, be prior to that of
the initial entry into force under paragraph
(1).

Article 64—Reservations

(1) (a) Any State may declare that it shall
not be bound by the provisions of Chapter
II.

(b) States making a declaration under
subparagraph (a) shall not be bound by
the provisions of Chapter II and the cor-
responding provisions of the Regulations.

(2) (a) Any State not having made a dec-
laration under paragraph (1) (a) may declare
that:

(1) it shall not be bound by the provi-
sions of Article 39(1) with respect to the
furnishing of a copy of the International
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application and a translation thereof (as
prescribed),

(11) the obligation to delay national proc-
essing, as provided for under Article 40, shall
not prevent publication, by cr through its
national Office, of the international applica-
tion or a translation thereof, it being under-
stood, however, that it is not exempted from
the limitations provided for in Articles 30
and 38.

(b) States making such a declaration shall
be bound accordingly.

(3) (a) Any State may declare that, as
far as it is concerned, international publi-
cation of international applications is not
required.

(b) Where, at the expiration of 18 months
from the priority date, the international ap-
plication contains the designation only of
such States as have made declarations under
subparagraph (a), the international applica-
tion shall not be published by virtue of
Article 21(2).

(¢) Where the provisions of subparagraph
(b) apply, the international application shall
nevertheless be published by the Interna-
tional Bureau:

(1) at the request of the applicant, as pro-
vided in the Regulations,

(1i) when a national application or a pat-
ent based or the International application
is published by or on behalf of the national
Office of any designated State having made a
declaration under subparagraph (a), prompt-
1y after such publication but not before the
expiration of 18 months from the priority
date.

(4) (a) Any State whose national law pro-
vides for prior art effect of its patents as from
a date before publication, but does not
equate for prior art purposes the priority
date claimed under the Paris Convention for
the Protection of Industrial Property to the
actual filing date in that State, may declare
that the filing outside that State of an inter-
national application designating that State
is not equated to an actual filing in that
Btate for prior art purposes.

(b) Any State making a declaration under
subparagraph (a) shall to that extent not be
bound by the provisions of Article 11(3).

(c) Any State making a declaration under
subparagraph (a) shall, at the same time,
state in writing the date from which, and the
condlitions under which, the prior art effect
of any international application designating
that State becomes effective in that State.
This statement may be modified at any time
by notification addressed to the Director
General.

(5) Each State may declare that it does
not consider itself bound by Article 59. With
regard to any dispute between any Contract-
ing State having made such a declaration
and any other Contracting State, the provi-
slons of Article 59 shall not apply.

(6) (a) Any declaration made under this
Article shall be made in writing. It may be
made at the time of signing this Treaty, at
the time of depositing the Instrument of rati-
fication or accession, or, except in the case
referred to in paragraph (5), at any later
time by notification addressed to the Director
General. In the case of the said notification,
the declaration shall take effect six months
after the day on which the Director General
has received the notification, and shall not
affect international applications filed prior to
the expiration of the sald six-month period.

(b) Any declaration made under this Ar-
ticle may be withdrawn at any time by notifi-
cation addressed to the Director General.
Such withdrawal shall take effect three
months after the day on which the Director
General has received the notification and, in
the case of the withdrawal of a declaration
made under paragraph (3), shall not affect
international applications flled prior to the
expiration of the sald three-month period.

(7) No reservations to this Treaty other
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than the reservations under paragraphs (1)
to (5) are permitted.
Article 65—Gradual Application

(1) If the agreement with any Interna-
tional Searching or Preliminary Examining
Authority provides, transitionally, for limits
on the number or kind of international ap-
plications that such Authority undertakes to
process, the Assembly shall adopt the meas-
ures necessary for the gradual application of
this Treaty and the Regulations in respect of
glven categories of international applications.
This provision shall also apply to requests for
sn international-type search under Article
15(5).

(2) The Assembly shall fix the dates from
which, subject to the provislon of para-
graph (1), international applications may be
filed and demands for international prelim-
inary examination may be submitted. Such
dates shall not be later than six months
after this Treaty has entered into force ac-
cording to the provisions of Article 63(1),
or after Chapter II has become applicable
under Article 63(3), respectively.

Article 66—Denunciation

(1) Any Contracting State may denounce
this Treaty by notification addressed to the
Director General.

(2) Denunciation shall take effect six
months after recelpt of the sald notifica-
tion by the Director General. It shall not
affect the effects of the international appli-
cation in the denouncing State if the in-
ternational application was filed, and, where
the denouncing State has been elected, the
election was made, prior to the expiration
of the sald six-month perlod.

Article 67—Signature and Languages

(1) (a) This Treaty shall be signed in a
single original in the English and French
languages, both texts being equally au-
thentle.

(b) Official texts shall be established by
the Director General, after consultation with
the interested Governments, in the German,
Japanese, Portuguese, Russian and
languages, and such other languages as the
Assembly may designate.

(2) This Treaty shall remain open for sig-
nature at Washington until December 31,
1870.

Article 68—Depositary Functions

(1) The original of this Treaty, when no
longer open for signature, shall be deposited
with the Director General.

(2) The Director General shall transmit
two coples, certified by him, of this Treaty
and the Regulations annexed hereto to the
Governments of all States party to the Parls
Convention for the Protection of Industrial
Property and, on request, to the Government
of any other State.

(3) The Director General shall register this
Treaty with the Secretariat of the United
Nations.

(4) The Director General shall transmit
two coples, certified by him, of any amend-
ment to this Treaty and the Regulations to
the Governments of all Contracting States
and, on request, to the Government of any
other State.

Article 69—Notifications

The Director General shall notify the Gov-
ernments of all States party to the Parils
Convention for the Protection of Industrial
Property of :

(1) signatures under Article 62,

(11) deposits of instruments of ratification
or accession under Article 62,

(1i1) the date of entry into force of this
Treaty and the date from which Chapter II
is applicable In accordance with Article 63

3 »
f ){lv) denunciations received under Article
64 (1) to (5),

(v) withdrawals of any declarations made

under Article 64(6) (b),
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(vl) denunciations recelved under Article
66, and

(vil) any declarations made under Article
31(4).

In witness whereof, the undersigned, be-
ing duly authorized thereto, have signed this
Treaty.

Done at Washington, on June 19, 1870.

For Algeria: A. Dahmouche.

For Argentina: Pedro E Real, December
21st, 1970,

For Australia:

For Austria: Hans Georg Rudofsky, Dec.
22nd, 1970.

For Belgium: Walter Loridan, 30 décembre
1970.

For Brazil: Miguel A O de Almelda.

For Bulgaria:

For Cameroon:

For Canada: A, M. Laldlaw.

For the Central African Republic:

For Ceylon:

For Chad:

For the Congo (Brazzaville):

For Cuba:

For Cyprus:

For Czechoslovakia:

For Dahomey:

For Denmark: E. Tuxen.

For the Dominican Republie:

For the Federal Republic of Germany:
Rupprecht v Eeller, Eurt Haertel.

For Finland: Erkki Tuull.

For France: Charles Lucet, 31 Décembre
1970.

For Gabon:

For Greece:

For Haltl:

For the Holy See: Mario Peresslin,

For Hungary: Under reservation of Art. 59,
E. Tasnadi.

For Iceland:

For Indonesia:

For Iran: Dr. A, Aslan Afshar, July Tth,
1970.

For Ireland: M. J. Quinn.

For Israel: Z. Sher, Mayer Gabay.

For Italy: Giorglo Ranzl

For the Ivory Coast: T. Ahoua, December
3rd, 1970.

For Japan: subject to ratification, B.
Yoshino, ¥. Aratama.

For Eenya:

For Lebanon:

For Liechtenstein:

For Luxembourg: Jean Wagner, December
30th, 1971.

For Madagascar: Jules A. Razafimbahiny,
December 10, 1970,

For Malawl:

For Malta:

For Mauritania:

For Mexico:

For Monaco: Professor Dr. Charles Scher-
tenlieb, le 31 Décembre 1970.

For Morocco:

For the Kingdom of the Netherlands: R B
Van Lynden, 31st December 1970.

For New Zealand:

For Niger:

For Nigeria:

For Norway: Leif Nordstrand.

For the Philippines: Buarez.

For Poland:

For Portugal:

For Romania: Corneliu Bogdan, Dec, 28,
1970.

For San Marino:

For Senegal: Cheikh I Fall, Dec. 20, 1970.

For South Africa:

For Spain:

For Sweden: Goiran Ard.

For Switzerland: Dr. Walter 8

For Togo: Dr. Ohin, 12.23.70.
For Trinidad and Tobago:
For Tunisia:

For Turkey:
For Uganda:
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For the Union of Soviet BSocialist Re-
publics: A. Dobrynin, 23/XII T0.

For the United Arab Republic: Moh. Abdel
Salam.

For the United Kingdom of Great Britain
and Northern Ireland: Edward Armitage,
James David Fergusson.

For the United States of America: Eugene
M. Braderman, Willlam E. Schuyler, Jr.

For Upper Volta:

For Uruguay:

For the Republic of Viet-Nam:

For Yugoslavia: Prof. Dr. Stojan Pretnar.

For Zambia:

REGULATIONS UNDER THE PATENT COOFERA-
TION TREATY
PART A—INTRODUCTORY RULES
Rule 1—Abbreviated Expressions

1.1 Meaning of Abbreviated Expressions

(a) In these Regulations, the word
“Treaty” means the Patent Cooperation
Treaty.

(b) In these Regulations, the words
“Chapter” and “Article” refer to the specified
Chapter or Article of the Treaty.

Rule 2—Interpretation of Certain Words

2.1 “Applicant”

Whenever the word “applicant” is used, it
shall be construed as meaning also the agent
or other representative of the applicant, ex-
cept where the contrary clearly follows from
the wording or the nature of the provision, or
the context in which the word is used, such
as, in particular, where the provision refers
to the residence or nationality of the appli-
cant.

2.2 "Agent”

Whenever the word “agent” is used, it shall
be construed as meaning any person who has
the right to practice before international au-
thorities as defilned in Article 49 and, un-
less the contrary clearly follows from the
wording or the nature of the provision, or
the context in which the word is used, also
the common representative referred to in
Rule 4.8,

2.3 “Signature”

Whenever the word “signature” is used, it
shall be understood that, if the national law
applied by the receiving Office or the compe-
tent International Searching or Prellminary
Examining Authority requires the use of a
seal instead of a signature, the word, for
the purposes of that Office or Authority, shall
mean seal.

PART B—RULES CONCERNING CHAPTER I OF THE
TREATY
Rule 3—The Request (Form)
3.1 Printed Form

The request shall be made on a printed
form.

3.2 Availability of Forms

Coples of the printed form shall be fur-
nished free of charge to the applicants by the
recelving Office, or, if the receiving Office so
desires, by the International Bureau.

8.3 Check List

(a) The printed form shall contain a list
which, when filled in, will show:

(1) the total number of sheets constituting
the international application and the num-
ber of the sheets of each element of the in-
ternational application (request, descrip-
tion, claims, drawings, abstract);

(11) whether or not the international ap-
plication as filed is accompanied by a power
of attorney (i.e., a document appointing an
agent or a common representative), a pri-
ority document, a receipt for the fees pald or
& check for the payment of the fees, an Inter-
national or an international-type search re-
port, a document in evidence of the fact that
the applicant is the successor in title of the
inventor, and any other document (to be
specified in the check list);
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(1ii) the number of that figure of the
drawings which the applicant suggests should
accompany the abstract when the abstract
is published on the front page of the
pamphlet and in the Gazette; in exceptional
cases, the applicant may suggest more than
one figure.

(b) The list shall be filled in by the appli-
cant, falling which the receiving Office shall
fill it in and make the necessary annota-
tions, except that the number referred to in
paragraph (a) (ill) shall not be filled in by
the receiving Office.

8.4 Particulars

Subject to Rule 3.3, particulars of the
printed form shall be prescribed by the Ad-
ministrative Instructions.

Rule 4—The Request (Contents)

4.1 Mandatory and Optional Contents; Sig-
nature

(a) The request shall contain;

(1) a petition,

(11) the title of the invention,

(iil) Indications concerning the applicant
and the agent, if there is an agent,

(iv) the designation of States,

(v) indications concerning the inventor
where the national law of at least one of the
designated States requires that the name of
the inventor be furnished at the time of fil-
ing a national application.

(b) The request shall, where applicable,
contain:

(1) a priority claim,

(i) a reference to any earlier international
search or to any earlier international-type
search,

(ii1) choices of certain kinds of protection,

(iv) an indication that the applicant
wishes to obtain a regional patent and the
names of the designated States for which he
wishes to obtaln such a patent,

(v) a reference to a parent application or
parent patent,

(c) The request may contain indications
concerning the inventor where the national
law of none of the designated States re-
quires that the name of the inventor be
furnished at the time of filing a national
application,

(d) The request shall be signed.

4.531;'?:3 Petition

@ petition shall be to the following effect
and shall preferably be worded as follows:
“The undersigned requests that the present
international application be processed ac-
cording to the Patent Cooperation Treaty.”
4.3 Title of the Invention

The title of the inventinn shall be short
(preferably from two to seve.. words when
in English or translated into English) and
precise.

4.4; 1\;amea and Addresses

a) Names of natural ms shall
indicated by the person’s my name a.nb:
given name(s), the family name being indi-
cated before the given name(s).

(b) Names of legal entities shall be indi-
cated by thelr full, official designations.

(c) Addresses shall be indicated in such
& way as to satisfy the customary require-
ments for prompt postal delivery at the indi-
cated address and, in any case, shall consist
of all the relevant administrative units up
to, and including, the house number, if any.
Where the national law of the designated
State does not require the indication of the
house number, faflure to indicate such num-
ber shall have no effect In that State. It is
recommended to Indlcate any telegraphic
and teletype address and telephone number.

(d) For each applicant, inventor, or agent,
only one address may be Indicated.

4.5 The Applicant

(a) The request shall indicate the name,

address, nationality and residence of the ap-
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plicant or, if there are several applicants, of
each of them.

(b) The applicant’s natlonality shall be
indicated by the name of the State of which
he is a national,

(c) The applicant’s restdence shall be in-
dicated by the name of the State of which he
iz a resident.

4.6 The Inventor

(a) Where Rule 4.1(a) (v) applies, the re-
quest shall indicate the name and address
of the inventor or, if there are several in-
ventors, of each of them.

(b) If the applicant is the inventor, the
request, in lieu of the indication under para-
graph (a), shall contaln a statement to that
effect or shall repeat the applicant’s name in
the space reserved for Indicating the
inventor.

(c) The request may, for different desig-
nated States, indicate different persons as
inventors where, in this respect, the require-
ments of the national laws of the designated
States are not the same. In such a case, the
request shall contain a separate statement
for each designated State or group of States
in which a particular person, or the same
person, is to be considered the inventor, or
in which particular persons, or the same
persons, are to be considered the inventors.
4.7 The Agent

If agents are designated, the request shall
80 indicate, and shall state their names and
addresses.

4.8 Representation of Several Applicants Not
Having a Common Agent

(a) If there is more than one applicant
and the request does not refer to an agent
representing all the applicants (“a common
agent”), the request shall designate one of
the applicants who is entitled to file an inter-
national application according to Article 9 as
their common representative.

(b) If there is more than one applicant and
the request does not refer to an agent repre-
senting all the applicants and it does not
comply with the requirement of designating
one of the applicants as provided in para-
graph (a), the applicant first named in the
request who is entitled to file an interna-
tlonal application according to Article 9 shall
be considered the common representative.
4.9 Designation of States .

Contracting States shall be designated in
the request by their names.

4,10 Priority Claim

(a) The declaration referred to in Article
B8(1) shall be made in the request; it shall
consist of a statement to the effect that the
priority of an earlier application is claimed
and shall indicate:

(1) when the earlier application is not a
regional or an international application, the
country in which it was filled; when the
earlier application is a regional or an inter-
national application, the country or countries
for which it was filed,

(i1) the date on which it was filed,

(1) the number under which it was filed,
and

(iv) when the earller application is a re-
glonal or an international application, the
national Office or intergovernmental orga-
nization with which it was filed.

(b) If the request does not indicate both

(1) when the earlier application is not a
regional or an international application, the
country in which it was filed; when the ear-
lier application is a regional or an interna-
tional application, at least one country for
which it was filed, and

(1) the date on which it was filed, the pri-
ority claim shall, for the purposes of the
procedure under the Treaty, be considered
not to have been made.

(e) If the application number of the ear-
lier application is not indicated in the re-




October 26, 1973

quest but is furnished by the applicant to
the International Bureau prior to the expira-
tion of the 16th month from the priority
date, it shall be considered by all designated
States to have been furnished in time. If it
is furnished after the expiration of that
time limit, the International Bureau shall in-
form the applicant and the designated Offices
of the date on which the sald number was
furnished to it. The International Bureau
shall indicate that date in the international
publication of the international application,
or, if, at the time of the international publi-
cation, the sald number has not been fur-
nished to it, shall indicate that fact in the
international publication.

(d) If the filing date of the earlier applica-
tion as indicated in the request precedes the
international fillng date by more than one
year, the receiving Office, or, if the receiving
Office has falled to do so, the International
Bureau, shall invite the applicant to ask
either for the cancellation of the declaration
made under Article 8(1) or, If the date of the
earlier application was indicated errroneous-
1y, for the correction of the date so Indicated.
If the applicant fails to act accordingly with-
in 1 month from the date of the invitation,
the declaration made under Article 8(1) shall
be cancelled ex officlo. The recelving Office
effecting the correction or cancellation shall
notify the applicant accordingly and, if cop-
ies of the international application have al-
ready been sent to the International Bureau
and the International SBearching Authority,
that Bureau and that Authority. If the cor-
rection or cancellation is effected by the In-
ternational Bureau, the latter shall notify
the applicant and the International Sedrch-
ing Authority accordingly.

(e) Where the priorities of several earlier
applications are claimed, the provisions of
paragraphs (a) to (d) shall apply to each
of them.

4.11 Reference to Earlier International or
International-Type Search

If an international or international-type
search has been requested on an application
under Article 15(5), the request may state
that fact and identify the application (or its
translation, as the case may be) by country,
date and number, and the request for the
sald search by date and, if available, number.
4.12 Choice of Certain Kinds of Protection

(a) If the applicant wishes his interna-
tlonal application to be treated, in any desig=
nated State, as an application not for a
patent but for the grant of any of the other
kinds of protection specified in Article 43,
he shall so indicate in the request. For the
purposes of this paragraph, Article 2(ii) shall
not apply.

(b) In the case provided for in Article 44,
the applicant shall indicate the two kinds of
protection sought, or, if one of two kinds of
protection is primarily sought, he shall indi-
cate which kind is sought primarily and
which kind is sought subsidiarily.

4.13 Identification of Parent Application or
Parent Grant

If the applicant wishes his international
application to be treated, in any designated
State, as an application for a patent or certif-
icate of addition, inventor's certificate of ad-
dition, or utility certificate of addition, he
shall identify the parent application or the
parent patent, parent inventor's certificate,
or parent utility certificate to which the
patent or certificate of addition, inventor's
certificate of addition, or utility certificate of
addition, if granted, relates. For the purposes
of this paragraph, Article 2(ii) shall not
apply.

4.14 Continuation or Continuation in Part

If the applicant wishes his international
application to be treated, in any designated
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State, as an application for a continuation or
a continuation-in-part of an earlier applica~
tion, he shall so indicate in the request and
shall identify the parent application involved.

4.15 Signature

The request shall be signed by the
applicant.

4.16 Transliteration or Translation of Certain
Words

(a) Where any name or address is written
in characters other than those of the Latin
alphabet, the same shall also be indicated in
characters of the Latin alphabet either as a
mere transliteration or through translation
into English. The applicant shall decide
which words will be merely transliterated
and which words will be so translated.

(b) The name of any country written in
characters other than those of the Latin
alphabet shall also be indicated in English,
4.17 No Additional Matter

(a) The request shall contain no matter
other than that specified in Rules 4.1 to 4.186.

(b) If the request contains matter other
than that specified In Rule 4.1 to 4.16, the
receiving Office shall ex efficio delete the ad-
ditional matter.

Rule 5—The Description
6.1 Manner of the Description

(a) The description shall first state the
title of the invention as appearing in the re-
quest and shall:

(1) specify the technical fleld to which the
invention relates;

(ii) Indicate the background art which, as
far as known to the applicant, can be re-
garded as useful for the understanding,
searching and examination of the invention,
and, preferably, cite the documents reflecting
such art;

(111) disclose the invention, as claimed, in
such terms that the technical problem (even
if not expressly stated as such) and its solu-
tion can be understood, and state the ad-
vantageous effects, if any, of the Invention
with reference to the background art;

(lv) briefly describe the figures in the
drawings, if any;

(v) set forth at least the best mode con-
templated by the applicant for carrying out
the invention claimed; this shall be done in
terms of examples, where appropriate, and
with reference to the drawings, If any; where
the national law of the designated State does
not require the description of the best mode
but is satisfied with the description of any
mode (whether it is the best contemplated
or not), fallure to describe the best mode
contemplated shall have no effect in that
State;

(vl) indicate explicitly, when it is not
obvious from the description or nature of
the invention, the way in which the inven-
tion is capable of exploitation in industry
and the way in which it can be made and
used, or, if it can only be used, the way in
which it can be used; the term “industry”
is to be understood in its broadest sense as
in the Parls Convention for the Protectlon
of Industrial Property.

(b) The manner and order specified in
paragraph (a) shall be followed except when,
because of the nature of the invention, a
different manner or a different order would
result in a better understanding and a more
economic presentation.

(c) Subject to the provisions of paragraph
(b), each of the parts referred to In para-
graph (a) shall preferably be preceded by an
appropriate heading as suggested In the Ad-
ministrative Instructions.

Rule 6—The Claims

6.1 Number and Numbering of Claims
(a) The number of the claims shall be
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reasonable in consideration of the nature of
the invention claimed.

(b) If there are several claims, they shall
be numbered consecutively in arabic nu-
merals.

(c) The method of numbering in the case
of the amendment of claims shall be gov-
erned by the Administrative Instructions.
6.2 References to Other Parts of the Inter-

national Application

(a) Claims shall not, except where abso-
lutely necessary, rely, in respect of the tech-
nical features of the invention, on references
to the description or drawings. In particular,
they shall not rely on such references as:
“as described in part . . . of the description,”
or “as lllustrated in figure . . . of the draw-
ings.”

(b) Where the international application
contains drawings, the technical features
mentioned in the claims shall preferably be
followed by the reference signs relating to
such features. When used, the reference
signs shall preferably be placed between
parentheses. If inclusion of reference signs
does not particularly facilitate quicker un-
derstanding of a clalm, it should not be
made. Reference signs may be removed by
a designated Office for the purpose of publi-
cation by such Office.

6.3 Manner of Claiming

(a) The definition of the matter for which
protection is sought shall be in terms of the
technical features of the invention.

(b) Whenever appropriate, claims shall
contain:

(1) a statement indicating those technical
features of the invention which are neces-
sary for the definition of the claimed sub-
ject matter but which, in combination, are
part of the prior art,

(i1) a characterizing portion—preceded by
the words “characterized in that,” “charac-
terized by,” “wherein the improvement com-
prises,” or any other words to the same
effect—stating concisely the technical fea-
tures which, in combination with the fea-
tures stated under (i), it 1s desired to pro-
tect.

(¢) Where the national law of the desig-
nated States does not require the manner of
claiming provided for in paragraph (b), fail-
ure to use that manner of claiming shall
have no effect in that State provided the
manner of claiming actually used satisfies
the national law of that State.

6.4 Dependent Claims

(a) Any claim which includes all the fea-
tures of one or more other claims (claim in
dependent form, hereinafter referred to as
“dependent claim™) shall do so by a refer-
ence, if possible at the beginning, to the
other claim or claims and shall then state
the additional features claimed. Any de-
pendent clalm which refers to more than
one other claim (“multiple dependent
claim™) shall refer to such claims In the
alternative only. Multiple dependent claims
shall not serve as a basis for any other mul-
tiple dependent claim.

(b) Any dependent claim shall be con-
strued as including all the limitations con=-
tained in the claim to which it refers or,
if the dependent claim is a multiple depend-
ent claim, all the limitations contained in
the particular claim in relation to which it
is considered.

(c) All dependent claims referring back to
a single previous claim, and all dependent
claims referring back to several previous
claims, shall be grouped together to the ex-
tent and in the most practical way possible.
6.6 Utility Models

Any designated State In which the grant
of a utility model is sought on the basis of
an international application may, instead of
Rules 6.1 to 64, apply In respect of the
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matters regulated in those Rules the provi-
slons of its national law concerning utility
models once the processing of the interna-
tional application has started in that State,
provided that the applicant shall be allowed
at least 2 months from the expiration of the
time limit applicable under Article 22 to
adapt his application to the requirements
of the sald provisions of the national law.

Rule 7—The Drawings
7.1 Flow Sheets and Diagrams

Flow sheets and diagrams are considered
drawings.
7.2 Time Limit

The time limit referred to in Article 7(2)
(1) shall be reasonable under the circum-
stances of the case and shall, in no case, be
shorter than 2 months from the date of the
written invitation requiring the filing of
drawings or additional drawings under the
sald provision.

Rule 8—The Abstract

8.1 Contents and Form of the Abstract

(a) The abstract shall consist of the
following:

(1) a summary of the disclosure as con-
tained in the description, the claims, and
any drawings; the summary shall indicate
the technical fleld to which the invention
pertains and shall be drafted in a way which
allows the clear understanding of the tech-
nical problem, the gist of the solution of
that problem through the invention, and the
principal use or uses of the invention;

(i1) where applicable, the chemical for-
mula which, among all the formulae con-
tained in the international application, best
characterizes the invention.

(b) The abstract shall be as concise as the
disclosure permits (preferably 50 to 150

words if it is in English or when translated
into English).

(c) The abstract shall not contain state-
ments on the alleged merits or value of the
claimed invention or on its speculative ap-

plication.

(d) Each main technical feature men-
tioned in the abstract and illustrated by a
drawing in the Iinternational application
ehall be followed by a reference sign, placed
between parentheses.

8.2 Failure To Suggest a Figure To Be Pub-
lished with the Abstract

If the applicant falls to make the indica-
tion referred to in Rule 3.3(a) (iii), or if the
International Searching Authority finds that
& figure or figures other than that figure or
those figures suggested by the applicant
would, among all the figures of all the draw-
ings, better characterize the invention, it
shall indicate the figure or figures which it
80 considers. Publications by the Interna-
tional Bureau shall then use the figure or
figures so indicated by the International
Searching Authority. Otherwise, the figure
or figures suggested by the applicant shall
be used in the said publications.

8.3 Guiding Principles in Drafting

The abstract shall be so drafted that it can
efficlently serve as a scanning tool for pur-
poses of searching in the particular art,
especially by assisting the sclentist, engineer
or researcher in formulating an opinion on
whether there is a need for consulting the
international application itself.

Rule 9—Ezpressions, Etc., Not To Be Used
8.1 Definition

The International application shall not
contain:

(1) expressions or drawlngs contrary to
morallity;

(1) expressions or drawings contrary to
public order;

(i11) statements disparaging the products
or processes of any particular person other
than the applicant, or the merits or validity
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of applications or patents of any such per-
son (mere comparisons with the prior art
shall not be considered disparaging per se);

(iv) any statement or other matter ob-
viously irrelevant or unnecessary under the
circumstances.

9.2 Noting of Lack of Compliance

The receiving Office and the International
Searching Authority may note lack of com-
pliance with the prescriptions of Rule 9.1
and may suggest to the applicant that he
voluntarily correct his international appli-
cation accordingly. If the lack of compliance
was noted by the receiving Office, that Office
shall inform the competent International
Searching Authority and the International
Bureau; if the lack of compliance was noted
by the International Searching Authority,
that Authority shall inform the receiving Of-
fice and the International Bureau.

9.3 Reference to Article 21(6)

“Disparaging statements,” referred to In
Article 21(6), shall have the meaning as de-
fined in Rule 9.1 (iii).

Rule 10—Terminology and Signs
10.1 Terminology and Signs

(a) Units of weights and measures shall be
expressed in terms of the metric system, or
also expressed in such terms if first expressed
in terms of a different system.

(b) Temperatures shall be expressed in de-
grees centigrade, or also expressed in degrees
centigrade if first expressed in a different
manner.

(c) Density shall be expressed in metric
units,

(d) For indications of heat, energy, light,
sound, and magnetism, as well as for mathe-
matical formulae and electrical units, the
rules of international practice shall be ob-
served; for chemical formulae, the symbols,
atomic weights, and molecular formulae, in
general use, shall be employed.

(e) In general, only such technical terms,
signs and symbols should be used as are
generally accepted in the art.

(f) When the international application or
its translation is in English or Japanese, the
beginning of any decimal fractlon shall be
marked by a period, whereas, when the in-
ternational application or its translation is
in a language other than English or Japanese,
it shall be marked by a coma.

10.2 Consistency

The terminology and the slgns shall be
consistent throughout the international ap-
plication,

Rule 11—Physical Requirements of the In-
ternational Application
11.1 Number of Copies

(a) Subject to the provisions of paragraph
(b), the international application and each
of the documents referred to in the check list
(Rule 3.3(a) (1)) shall be filed in one copy.

(b) Any receiving Office may require that
the international application and any of the
documents referred to in the check list (Rule
3.3(a) (1)), except the receipt for the fees
paid or the check for the payment of the fees,
shall be filed in two or three coples. In that
case, the recelving Office shall be responsible
for verifying the identity of the second and
the third coples with the record copy.

11.2 Fitness for Reproduction

(a) All elements of the international ap-
plication (le., the request, the description,
the claims, the drawings, and the abstract)
shall be so presented as to admit of direct
reproduction by photography, electrostatic
processes, photo offset, and microfilming, in
any number of coples.

(b) All sheets shall be free from creases
and cracks; they shall not be folded.

(cd) Only one side of each sheet shall be
used.

(d) Subject to Rule 11.13(j), each sheet
shall be used in an upright position (l.e., the
short sides at the top and bottom).
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11.3 Material to be Used

All elements of the international applica-
tion shall be on paper which shall be flexible,
strong, white, smooth, non-shiny, and
durable.

11.4 Separate Sheets, Etc.

(a) Each element (request, description,
claims, drawings, abstract) of the interna-
flonal application shall commence on a new
sheet.

(b) All sheets of the international appli-
cation shall be so connected that they can
be easily turned when consulted, and easily
separated and joined again if they have been
separated for reproduction purposes.

11.5 Size of Sheets

The size of the sheets shall be A4 (20.7
cm x 21 cm). However, any receiving Office
may accept International applications on
sheets of other sizes provided that the record
copy, as transmitted to the International
Bureau, and, If the competent International
Searching Authority so desires, the search
copy. shall be of A4 size.

11.6 Margins

(a) The minimum margins of the sheets
containing the request, the description, the
claims, and the abstract, shall be as follows:

top of first sheet, except that of the re-
quest: 8 em

top of other sheets: 2 cm

left side: 2.5 cm

right side: 2 cm

bottom: 2 em

(b) The recommended maximum, for the
margins provided for in paragraph (a), is
as follows:

top of first sheet, except that of the re-
guest: 9 em

top of other sheets: 4 cm

left side: 4 cm

right side: 3 cm

bottom: 3 em

(c) On sheets containing drawings, the
surface usable shall not exceed 262 cm x
17.0 cm. The sheets shall not contain frames
around the usable or used surface. The mini-
mum margins shall be as follows:

top: 2.6 cm

left side: 2.5 cm

right side: 1.5 cm

bottom: 1.0 cm

(d) The margins referred to in paragraphs
(a) to (c) apply to Ad-size sheets, so that,
even if the receiving Office accepts other
sizes, the A4-size record copy and, when s0
required, the A4-size search copy shall leave
the aforesaid margins.

(e) The margins of the international ap-
plication, when submitted, must be com=
pletely blank.

11.7 Numbering of Sheets

(a) All the sheets contalned in the inter-
national application shall be numbered in
consecutive arabic numerals.

(b) The numbers shall be placed at the
top of the sheet, in the middle, but not in
the margin.

11.8 Numbering of Lines

(a) It is strongly recommended to number
every fifth line of each sheet of the descrip-
tion, and of each sheet of claims,

(b) The numbers should appear on the
left side, to the right of the margin.

11.9 Writing of Tezt Matter

(a) The request, the description, the
clalms and the abstract shall be typed or
printed.

(b) Only graphic symbols and characters,
chemical or mathematical formulae, and cer-
tain characters in the Japanese langusage
may, when necessary, be written by hand or
drawn.

(c) The typing shall be 115 -spaced.

(d) All text matter shall be in characters
the capital letters of which are not less than
0.21 cm high, and shall be in a dark, indeli-
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ble color, satisfying the requirements speci-
fied in Rule 11.2.

(e) As far as the spacing of the typing
and the size of the characters are concerned,
paragraphs (c) and (d) shall not apply to
texts in the Japanese language.

11.10 Drawings, Formulae, and Tables, in
Text Matter

(a) The request, the description, the
claims and the abstract shall not contaln
drawings.

(b) The description, the claims and the
abstract may contain chemical or mathe-
matical formulae,

(¢) The description and the abstract may
contain tables; any claim may contain tables
only if the subject matter of the claim
makes the use of tables desirable.

11.11 Words in Drawings

(a) The drawings shall not contain text
matter, except a single word or words, when
absolutely indispensable, such as *“water,"”
“steam,” ‘‘open,” *closed,” “section on AB,”
and, in the case of electric circuits and block
schematic or low sheet diagrams, a few short
catch words indispensable for understand-

(b) Any words used shall be so placed that,
if translated, they may be pasted over with-
out interfering with any lines of the draw-
ings.

11.12 Alterations, Ete.

Each sheet shall be reasonably free from
erasures and shall be free from alterations,
overwritings, and interlineations. Non-com-
pliance with this Rule may be authorized, In
exceptional cases, if the authenticity of the
content is not In question and the require-
ments for good reproduction are not in
jeopardy.

11.13 Special Requirements for Drawings

(a) Drawings shall be executed in durable,
black or blue, sufficiently dense and dark,
uniformly thick and well-defined, lines and
strokes without colorings.

(b) Cross-sections shall be indicated by
oblique hatching which should not impede
the clear reading of the reference signs and
leading lines.

(e) The scale of the drawings and the dis-
tinctness of their graphical execution shall
be such that a photographic reproduction
with a linear reduction in size to two-thirds
would enable all details to be distinguished
without difficulty.

(d). When, in exceptional cases, the scale
is given on a drawing, it shall be represented
graphically.

(e) All numbers, letters, and reference
lines, appearing on the drawings, shall be
simple and clear. Brackets, circles or inverted
commas shall not be used in association
with numbers and letters.

(f) All lines in the drawings shall, ordi-
narily, be drawn with the ald of drafting
instruments.

() Each element of each figure shall be
in proper proportion to each of the other
elements in the figure, except where the use
of a different proportion is indispensable for
the clarity of the figure.

(h) The height of the numbers and letters
shall not be less than 0.32 cm. For the let-
tering of drawings, the Latin and, where
customary, the Greek alphabets shall be
used.

(1) The same sheet of drawings may con-
taln several figures, Where figures on two
or more sheets form in effect a single com-
plete figure, the figures on the several sheets
shall be so arranged that the complete fig-
ure can be assembled without concealing
any part of any of the figures appearing on
the various sheets.

(]) The different figures shall be arranged
on a sheet or sheets without wasting space,
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preferably in an upright position, clearly
separated from one another.

(k) The different figures shall be num-
bered in arabic numerals consecutively and
independently of the numbering of the
sheets.

(1) Reference signs not mentioned in the
description shall not appear in the drawings,
and vice versa.

(m) The same features, when denoted by
reference signs, shall, throughout the in-
ternational application, be denoted by the
same signs.

(n) If the drawings contain a large num-
ber of reference signs, it is strongly recom-
mended to attach a separate sheet listing all
reference signs and the features denoted by
them.

11.14 Later Documents

Rules 10, and 11.1 to 11.18, also apply to
any document—for example, corrected pages,
amended claims—submitted after the filing
of the international application.

11.16 Translations

No designated Office shall require that the
translation of an international application
filed with it comply with requirements other
than those prescribed for the international
application as filed.

Rule 12—Language of the International

Application
12.1 The International Application

Any international application shall be filed
in the language, or one of the languages,
specified in the agreement concluded between
the International Bureau and the Interna-
tional Searching Authority competent for
the international searching of that applica-
tion, provided that, if the agreement speci-
fles several languages, the receiving Office
may prescribe among the specified languages
that language in which or those languages
in one of which the international application
must be filed.

122 Changes in the International Applica-
tion

Any changes in the International applica-
tion, such as amendments and corrections,
shall be in the same language as the said
application (cf. Rule 66.5).

Rule 13—Unity of Invention
13.1 Requirement

The international application shall relate
to one invention only or to a group of in-
ventlons so linked as to form a single general
inventive concept (“requirement of unity of
invention”).

13.2 Claims of Different Categories

Rule 13.1 shall be construed as permitting,
in particular, either of the following two
possibilities:

(1) In addition to an independent claim
for a glven product, the inclusion in the same
international application of one independent
claim for one process specially adapted for
the manufacture of the said product, and the
inclusion in the same international applica-
tion of one independent claim for one use of
the sald product, or

(1) in addition to an independent claim
for a given process, the inclusion in the same
international application of one independ-
ent claim for one apparatus or means specifi-
cally designed for carrying out the said proc-
ess.

13.3 Claims of One and the Same Category
Subject to Rule 18.1, it shall be permitted
to include in the same international applica~
tlon two or more independent claims of the
same category (i.e., product, process, appara-
tus, or use) which cannot readily be cov-
ered by a single generic claim.
13.4 Dependent Claims
Subject to Rule 13.1, it shall be permitted
to include in the same international applica-

35137

tion a reasonable number of dependent
claims, claiming specific forms of the in-
vention claimed in an independent claim,
even where the features of any dependent
claim could be considered as constituting in
themselves an invention.
13.6 Utility Models

Any designated State in which the grant
of a utility model is sought on the basis of
an international application may, instead of
Rules 13.1 to 134, apply In respect of the
matters regulated in those Rules the pro-
visions of 1ts national law concerning utility
models once the processing of the interna-
tional application has started in that State,
provided that the applicant shall be allowed
at least 2 months from the expiration of the
time limit applicable under Article 22 to
adapt his application to the requirements of
the sald provisions of the national law.

Rule 14—The Transmittal Fee

14,1 The Transmittal Fee

(a) Any receilving Office may require that
the applicant pay a fee to it, for its own bene-
fit, for recelving the international applica-
tion, transmitting copies to the International
Bureau and the competent International
Searching Authority, and performing all the
other tasks which it must perform in con-
nection with the international application
in its capacity of receiving Office (“transmit~-
tal fee").

(b) The amount and the due date of the
transmittal fee, if any, shall be fixed by the
recelving Office.

Rule 15—The International Fee

156.1 Basic Fee and Designation Fee

Each international application shall be
subject to the payment of a fee for the bene-
fit of the International Bureau (“interna-
tional fee') consisting of

(1) a “basic fee,” and

(i) as many “designation fees” as there
are States designated in the International
application, provided that, where a regional
patent is sought for certain designated
States, only one designation fee shall be due
for those States,

16.2 Amounts

(a) The amount of the basic fee shall be:

(1) if the international application con-
tains no more than 30 sheets: US $45.00 or
194 Swiss francs,

(ii) If the international application con-
talns more than 30 sheets: US 845.00 or 194
Swiss francs plus US 81.00 or 4.30 Swiss
francs per sheet In excess of 30 sheets,

(b) The amount of the designation fee
shall be:

{1) for each designated State or each group
of designated States for which the same
regional patent is sought which does not re-
quire the furnishing of a copy under Article
13: US $12.00 or 52 Swiss francs,

(i1) for each designated State or each
group of designated States for which the
same regional patent is sought which re-
quires the furnishing of a copy under Ar-
ticle 13: US $14.00 or 60 Swiss francs.

15.3 Mode of Payment

(a) The international fee shall be collect-
ed by the receiving Office.

(b) The international fee shall be payable
in the currency prescribed by the recelving
Office, it being understood that, when trans-
ferred by the receiving Office to the Inter-
national Bureau, it shall be freely converti-
ble into SBwiss currency.

164 Time of Payment

(a) The basic fee shall be due on the date
of receipt of the international application.,
However, any recelving Office may, at its dis-
cretion, notify the applicant of any lack of
receipt or Insufficlency of any amount re-
celved, and permit applicants to pay the
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pasic 1ee later, without loss of the interna-
tional filing date, provided that:

(i) permission shall not be given to pay
later than 1 month after the date of receipt
of the international application;

(1i) permission may not be subject to any
extra charge.

{b) The designation fee may be pald on
the date of receipt of the international ap-
plication or on any later date but, at the
latest, it must be paid before the expira-
tlon of one year from the priority date.
16.6 Partial Payment

(a) If the applicant specifies the States
to which he wishes any amount paid to be
applied as designation fee, the amount shall
be applied accordingly to the number of
States which are covered by the amount in
the order specified by the applicant.

(b) If the applicant does not specify any
such wish and if the amount or amounts
received by the receiving Office are higher
than the basic fee and one designation fee
but lower than what Is due according to
the number of the designated States, any
amount in excess of the basic fee and one
designation fee shall be treated as deslgna-
tion fees for the States following the State
first named in the request and in the order
in which the States are designated in the
request up to and including that designated
State for which the total amount of the
designation fee is covered by the amount
or amounts received.

(c) The designation fee for the first
mentioned State belonging to a group of
States for which the same reglonal patent
is sought and which is specified under para-
graph (a) or which is reached under para-
graph (b) shall, for the purposes of the sald
paragraphs, be considered as covering also
the other States of the sald group.

15.8 Refund

(a) The international fee shall be refunded
to the applicant if the determination under
Article 11(1) is negative.

(b) In no other case shall the International
fee be refunded.

Rule 16—The Search Fee

16.1 Right to Ask for a Fee

(a) Each International Searching Au=-
thority may require that the applicant pay
a fee (“search fee") for its own benefit for
carrying out the international search and for
performing all other tasks entrusted to
International Searching Authorities by the
Treaty and these Regulations.

(b) The search fee shall be collected by
the receiving Office. It shall be payable in the
currency prescribed by that Office, it being
understood that, if that currency 1s not the
same as the curency of the State in which
the International BSearching Authority 18
located, the search fee, when transferred by
the recelving Office to that Authority, shall
be freely convertible into the currency of
the said State. As to the time of payment
of the search fee Rule 15.4(a) shall apply.
16.2 Refund

The search fee shall be refunded to the
applicant if the determination under Article
11(1) is negative.

16.3 Partial Refund

Where the International application
claims the priority of an earlier international
application which has been the subject of
an international search by the same Interna-
tional Searching Authority, that Authority
shall refund the search fee pald in connec-
tion with the later international application
to the extent and under the conditions pro-
vided for in the agreement under Article
16(3) (b), if the international search report
on the later international application could
wholly or partly be based on the results of
the international search effected on the
earlier international application.
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Rule 17—The Priority Document
17.1 Obligation to Submit Copy of Earlier
National Application

(a) Where the priority of an earller na-
tional application is clalmed under Article 8
in the international application, a copy of
the said national application, certified by the
authority with which it was filed (“the
priority document'), shall, unless already
filed with the receiving Office, together with
the international application, be submitted
by the applicant to the International Bureau
not later than 16 months after the priority
date or, in the case referred to in Article
23(2), not later than at the time the pro-
cessing or examination is requested.

(b) If the applicant fails to comply with
the requirement under paragraph (a), any
designated State may disregard the priority
claim,

(e) The International Bureau shall record
the date on which it recelved the priority
document and shall notify the applicant and
the designated Offices accordingly.

17.2 Availability of Copies

(a) The International Bureau shall, at the
specific request of the designated Office,
promptly but not before the expiration of
the time limit fixed in Rule 17.1(a), furnish
a copy of the priority document to that
Office. No such Office shall ask the applicant
himself to furnish it with a copy, except
where it requires the furnishing of a copy of
the priority document together with a certi-
fled translation thereof. The applicant shall
not be required to furnish a certified trans-
lation to the designated Office before the ex-
piration of the applicable time limit under
Article 22.

(b) The International Bureau shall not
make coples of the priority document avail-
able to the public prior to the international
publication of the international application.

(c) Paragraphs (a) and (b) shall apply
also to any earlier international application
whose priority is claimed in the subsequent
international application.

Rule 18—The Applicant
18.1 Residence

(a) Subject to the provisions of paragraph
(b), the question whether an applicant is a
resident of the Contracting State of which he
claims to be a resident shall depend on the
national law of that State and shall be de-
cided by the receiving Office.

(b) In any case, possession of a real and
effective industrial or commercial establish-
ment in a Contracting State shall be con-
sidered residence in that State.

18.2 Nationality

(a) Subject to the provisions of paragraph
(b), the question whether an applicant is a
national of the Contracting State of which
he claims to be a national shall depend on
the national law of that State and shall be
decided by the receiving Office.

(b) In any case, a legal entity constituted
according to the natioral law of a Contract-
ing State shall be considered a national of
that State.

18,3 Several Applicants: Same for All Desig-
nated States

If all the applicants are applicants for the
purposes of all designated States, the right
to file an international application shall exist
if at least one of them is entitled to file an

international application according to Article
9.

18.4 Several Applicants: Different for Differ-
ent Designated States

(a) The international application may in-
dicate different applicants for the purposes
of different designated States, provided that,
in respect of each designated State, at least
one of the applicants indicated for the pur-
poses of that State i1s entitled to file an in-
ternational application according to Article 9.
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(b) If the condition referred to in para-
graph (a) is not fulfilled in respect of any
designated State, the designation of that
Btate shall be considered not to have been
made.

(c) The International Bureau shall, from
time to time, publish information on the
various national laws in respect of the ques-
tion who is qualified (inventor, successor in
title of the inventor, owner of the invention,
or other) to file a national application and
shall accompany such information by a warn-
ing that the effect of the international ap-
plication in any designated State may depend
on whether the person designated in the in-
ternational application as applicant for the
purposes of that State is a person who, under
the national law of that State, s qualified to
file a national application.

18.6 Change in the Person or Name of the
Applicant

Any change in the person or name of the
applicant shall, on the request of the ap-
plicant or the receiving Office, be recorded by
the International Bureau, which shall notify
the interested International Searching Au-
thority and the designated Office accordingly.

Rule 19—The Competent Receiving Office
18.1 Where to File

(a) Subject to the provisions of paragraph
(b), the international application shall be
filed, at the option of the applicant, with the
national Office of or acting for the Contract-
ing State of which the applicant is a resident
or with the national Office of or acting for
the Contracting State of which the applicant
is n( ;aggnal.

y Contracting State may agree with
another Contracting State or sgy intergov-
ernmental organization that the national
Office of the latter State or the intergovern-
mental organization shall, for all or some

urposes, act instead of the national Office
of the former State as receiving Office for ap-
plicants who are residents or nationals of
that former State. Notwithstanding such
agreement, the national Office of the former
State shall be considered the competent re-
t;esl:g.;:g Office for the purposes of Article

(e) In connection with any decision made
under Article 9(2), the Assembly shall ap-
point the national Office or the intergovern-
mental organization which will act as recelv-

Office for applications of residents or
nationals of States specified by the Assem-
bly. Such appointment shall require the pre-
vious consent of the sald national Office or
intergovernmental organization.

19.2 Several Applicants

(a) If there are several applicants and they
have no common agent, their common rep-
resentative within the meaning of Rule 4.8
shall, for the purposes of the application of
Rule 19.1, be considered the applicant.

(b) If there are several applicants and they
have a common agent, the applicant first
named in the request who is entitled to file
an international application according to Ar-
ticle 9 shall, for the purposes of the applica-
tion of Rule 19.1, be considered the applicant.
10.3 Publication of Fact of Delegation of

Duties of Receiving Office

(a) Any agreement referred to in Rule
19.1(b) shall be promptly notified to the In-
ternational Bureau by the Contracting State
which delegates the dutles of the receiving
Office to the national Office of or acting for
another Contracting State or an intergovern-
mental organization.

(b) The International Bureau shall,
promptly upon receipt, publish the notifica-
tion in the Gazette.

Rule 20—Receipt of the International
Application
20.1 Date and Number

(a) Upon receipt of papers purporting to be

an International application, the receiving
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Office shall indelibly mark the date of actual
receipt in the space provided for that purpose
in the request form of each copy received and
one of the numbers assigned by the Interna-
tional Bureau to that Office on each sheet of
each copy recelved.

(b) The place on each sheet where the date
or number shall be marked, and other details,
shall be specified in the Administrative In-
structions.

20.2 Receipt on Different Days

(a) In cases where all the sheets pertain-
ing to the same purported international ap-
plication are not received on the same day
by the receiving Office, that Office shall cor-
rect the date marked on the request (still
leaving legible, however, the earller date or
dates already marked) so that it indicates
the day on which the papers completing the
international application were received, pro-
vided that

(1) where no invitation under Article 11

(2) (a) to correct was sent to the applicant,
the sald papers are received within 30 days
from the date on which sheets were first re-
celved;

(i) where an invitation under Article 11
(2) (a) to correct was sent to the applicant,
the sald papers are received within the ap-
plicable time limit under Rule 20.6;

(111) in the case of Article 14(2), the miss-
ing drawings are received within 30 days
from the date on which the incomplete pa-
pers were filed;

(iv) the absence or later receipt of any
sheet containing the abstract or part
thereof shall not, in itself, require any cor-
rection of the date marked on the request.

(b) Any sheet receilved on a date later than
the date on which sheets were first received
shall be marked by the recelving Office with
the date on which it was received.

20.3 Corrected International Application

In the case refererd to in Article 11(2) (b),
the receiving Office shall correct the date
marked on the request (still leaving leglble,

however, the earlier date or dates already
marked) so that it indicates the day on
which the last required correction was re-
ceived.

20.4 Determination under Article 11(1)

(a) Promptly after receipt of the papers
purporting to be an International applica-
tion, the recelving Office shall determine
whether the papers comply with the re-
quirements of Article 11(1).

(b) For the purposes of Article 11(1) (1i1)
{c), it shall be sufficlent to indicate the name
of the applicant in a way which allows his
identity to be established even if the name
is misspelled, the given names are not fully
indicated, or, in the case of legal entities,
the indication of the name 1s abbreviated or
incomplete.

20.56 Positive Determination

(a) If the determination under Article
11(1) 1s positive, the recelving Office shall
stamp in the space provided for that pur-
pose In the request form the name of the re-
celving Office and the words “PCT Interna-
tional Application,” or “Demande interna-
tionale PCT.” If the officlal language of the
receiving Office is neither English nor
French, the words "International Applica-
tion” or “Demande internationale” may be
accomplished by a translation of these words
in the official language of the receiving Office.

(b) The copy whose request sheet has been
s0 stamped shall be the record copy of the
international application.

(c) The receiving Office shall promptly no-
tify the applicant of the international ap-
plication number and the international fil-
ing date.

20.8 Invitation to Correct

(a) The invitation to correct under Article
11(2) shall specify the requirement provided
for under Article 11(1) which, in the opinion
of the recelving Office, has not been fulfilled.
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(b) The recelving Office shall promptly
mail the invitation to the applicant and shall
fix a time 1imit, reasonable under the circum-
stances of the case, for filing the correction.
The time 1imit shall not be less than 10 days,
and shall not exceed 1 month, from the date
of the Invitation. If such time limit expires
after the expiration of 1 year from the fil-
ing date of any application whose priority
is claimed, the receiving Office may call this
circumstance to the attention of the appli-
cant.

20.7 Negative Determination

If the receiving Office does not, within the
prescribed time limit, receive a reply to its
invitation to correct, or if the correction
offered by the applicant still does not fulfill
the requirements provided for under Article
11(1), it shall:

(i) promptly notify the applicant that his
application is not and will not be treated
as an international application and shall in-
dicate the reasons therefor,

(i1) notify the International Bureau that
the number it has marked on the papers will
not be used as an international application
number,

(111) keep the papers constituting the pur-
ported international application and any cor-
respondence relating thereto as provided in
Rule 93.1, and

(iv) send a copy of the sald papers to the
International Bureau where, pursuant to a
request by the applicant under Article 25(1),
the International Bureau needs such a copy
and specially asks for it.

20.8 Error by the Receiving Office

If the receiving Office later discovers, or on
the basis of the applicant’s reply realizes,
that it has erred in issuing an invitation to
correct since the requirements provided for
under Article 11(1) were fulfilled when the
papers were received, it shall proceed as pro-
vided in Rule 20.5.

20.9 Certified Copy for the Applicant

Against payment of a fee, the receiving
Office shall furnish to the applicant, on re-
quest, certified coples of the international
application as flled and of any corrections
thereto.

Rule 21—Preparation of Copies
21.1 Responsibility of the Receiving Office

(a) Where the international application
is required to be filed in one copy, the re-
ceiving Office shall be responsible for pre-
paring the home copy and the search copy
required under Article 12(1).

(b) Where the international application is
required to be filed in two coples, the re-
celving Office shall be responsible for pre-
paring the home copy.

(c) If the international application is flled
in less than the number of coples required
under Rule 11.1(b), the receiving Office shall
be responsible for the prompt preparation of
the number of coples required, and shall have
the right to fix a fee for performing that
task and to collect such fee from the ap-
plicant.

Rule 22—Transmittal of the Record Copy
22.1 Procedure

(a) If the determination under Article
11(1) is positive, and unless prescriptions
concerning national security prevent the in-
ternational application from being treated
as such, the receiving Office shall transmit
the record copy to the International Bureau.
Such transmittal shall be effected promptly
after receipt of the international application
or, if a check to preserve national security
must be performed, as soon as the necessary
clearance has been obtained. In any case, the
receiving Office shall transmit the record
copy in time for it to reach the International
Bureau by the expiration of the 13th month
from the priority date. If the transmittal is
effected by mall, the receiving Office shall
mail the record copy not later than &5 days
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prior to the expiration of the 13th month
from the priority date.

(b) If the applicant is not in possession
of the notification of receipt sent by the
International Bureau under Rule 24.2(a) by
the expiration of 13 months and 10 days
from the priority date, he shall have the
right to ask the receiving Office to give him
the record copy or, should the receiving Of-
fice allege that it has transmitted the record
copy to the International Bureau, a certified
copy based on the home copy.

(c) The applicant may transmit the copy
he has received under paragraph (b) to the
International Bureau. Unless the record copy
transmitted by the recelving Office has been
recelved by the International Bureau before
the receipt by that Bureau of the copy trans-
mitted by the applicant, the latter copy
shall be considered the record copy.

222 Alternative Procedure

(a) Notwithstanding the provisions of
Rule 22.1, any receiving Office may provide
that the record copy of any international
application filed with it shall be transmitted,
at the option of the applicant, by the receiv-
ing Office or through the applicant. The
recelving Office shall inform the Interna-
tional Bureau of the existence of any such
provision.

(b) The applicant shall exercise the option
through a written notice, which he shall file
together with the international application.
If he fails to exercise the sald option, the
applicant shall be considered to have opted
for transmittal by the recelving Office.

(c) Where the applicant opts for trans-
mittal by the receiving Office, the procedure
shall be the same as that provided for In
Rule 23.1.

(d) Where the applicant opts for trans-
mittal through him, he shall indicate In
the notice referred to In paragraph (b)
whether he wishes to collect the record copy
at the receiving Office or wishes the receiving
Office to mail the record copy to him. If the
applicant expresses the wish to collect the
record copy, the receiving Office shall hold
that copy at the disposal of the applicant
as soon as the clearance referred to in Rule
22.1(a) has been obtained and, in any case,
including the case where a check for such
clearance must be performed, not later than
10 days before the expiration of 13 months
from the priority date. If, by the expiration
of the time limit for receipt of the record
copy by the International Bureau, the appli-
cant has not collected that copy, the recetv-
ing Office shall notify the International Bu-
reau accordingly. If the applicant expresses
the wish that the recelving Office mall the
record copy to him or falls to express the wish
to collect the record copy, the receiving Office
shall mail that copy to the applicant as soon
as the clearance referred to in Rule 22.1(a)
has been obtained and, in any case, includ-
ing the case where a check for such clear~
ance must be performed, not later than 15
days before the expiration of 13 months from
the priority date.

(e) Where the recelving Office does not
hold the record copy at the disposal of the
applicant by the date fixed in paragraph (d),
or where, after having asked for the record
copy to be mailed to him, the applicant has
not recelved that copy at least 10 days before
the expiration of 13 months from the prior-
ity date, the applicant may transmit a copy
of his international application to the Inter-
national Bureau. This copy (“provisional rec-
ord copy”) shall be replaced by the record
copy or, if the record copy has been lost, by
& substitute record copy certified by the re-
celving Office on the basis of the home copy,
as soon a&s practicable and, in any case, be-
fore the expiration of 14 months from the
priority date.

223 Time Limit under Article 12(3)
(a) The time limit referred to in Article
12(3) shall be:
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(1) where the procedure under Rule 22.1 or
Rule 222(c) applies, 14 months from the
priority date;

(1) where the procedure under Rule 22.2
(d) applies, 13 months from the priority date,
except that, where a provisional record copy
is filed under Rule 22.2(e), it shall be 13
months from the priority date for the filing
of the provisional record copy, and 14 months
from the priority date for the filing of the
record copy.

(b) Article 48(1) and Rule 82 shall not
apply to the transmittal of the record copy.
Article 48(2) remains applicable.

23.4 Statistics Concerning Non-Compliance
with Rules 22.1 and 22.2

The number of instances in which, accord-
ing to the knowledge of the International
Bureau, any receiving Office has not complied
with the requirements of Rules 22.1 and /or
222 shall be indicated, once a year, in the
Gazette.

225 Documents Filed with the International
Application

For the purposes of the present Rule, the
term “record copy"” shall include also any
document filed with the international appli-
catlon referred to in Rule 3.3(a) (11). If any
document referred to in Rule 3.3(a) (i)
which is indicated in the check list as ac-
companying the international application
is not, in fact, filed at the latest by the time
the record copy leaves the receiving Office,
that Office shall so note on the check list
and the said indication shall be considered
as if it had not been made.

Rule 23—Transmitital of the Search Copy
23.1 Procedure

(a) The search copy shall be transmitted
by the recelving Office to the International
Searching Authority at the latest on the
same day as the record copy is transmitted
to the International Bureau or, under Rule
22.2(d), to the applicant.

(b) If the International Bureau has not
received, within 10 days from the receipt of
the record copy, information from the Inter-
national Searching Authority that that
Authority is in possession of the search copy,
the International Bureau shall promptly
transmit a copy of the international applica-
tion to the International Searching Author-
ity. Unless the International Searching Au-
thority has erred in alleging that it was not
in possession of the search copy by the ex-
piration of the 13th month from the priority
date, the cost of making a copy for that Au-
thority shall be reimbursed by the receiving
Office to the International Bureau.

(c) The number of instances in which,
according to the knowledge of the Interna-
tional Bureau, any recelving Office has not
complied with the requirement of Rule
23.1(a) shall be indicated, once a year, In
the Gazette.

Rule 24—Receipt of the Record Copy by the
International Bureau
24. 1 Recording of Date of Receipt of the
Record Copy

The International Bureau shall, upon
receipt of the record copy, mark on the
request sheet the date of receipt and on all
sheets of the international application the
stamp of the International Bureau.

24.2 Notification of Receipt of the Record
Copy

(a) Subject to the provisions of paragraph
(b), the International Bureau shall promptly
notify the applicant, the recelving Office,
the International Searching Authority, and
all designated Offices, of the fact and the date
of receipt of the record copy. The notifica-
tion shall identify the international applica-
tion by its number, the international filing
date, the name of the applicant, and the
name of the recelving Office, and shall in-
dicate the fillng date of any earlier applica-
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tion whose priority is claimed. The notifica-
tion sent to the applicant shall also contain
the list of the designated Offices which have
been notified under this paragraph, and shall,
in respect of each designated Office, indicate
any applicable time 1limit under Article
22(3).

}b}} If the record copy is received after the
expiration of the time limit fixed In Rule
22.3, the International Bureau shall promptly
notify the applicant, the receiving Office, and
the International Searching Authority,
accordingly.

Rule 25—Receipt of the search copy by the
International Searching Authority
25.1 Notification of Receipt of the Search
Copy

The International BSearching Authority
shall promptly notify the International Bu-
reau, the applicant, and—unless the Inter-
national Searching Authority 1s the same as
the receiving Office—the receiving Office, of
the fact and the date of receipt of the search
copy-

Rule 26—Checking and correcting certain ele-
ments of the international application
26.1 Time Limit for Check

(a) The recelving Office shall issue the in-
vitation to correct provided for in Article 14
(1) (b) as soon as possible, preferably within
1 month from the receipt of the international
application.

(b) If the receiving Office issues an invita-
tlon to correct the defect referred to in
Article 14(1)(a) (ii1) or (iv) (missing title
or missing abstract), it shall notify the Inter-
national Searching Authority accordingly.
26.2 Time Limit for Correction

The time 1imit referred to in Article 14(1)
(b) shall be reasonable under the circum-
stances of the particular case and shall be
fixed in each case by the receiving Office.
It shall not be less than 1 month and nor-
mally not more than 2 months from the date
of the invitation to correct.

26.3 Checking of Physical Requirements un-
der Article 14(1) (a) (v)

The physical requirements referred to in
Rule 11 shall be checked to the extent that
compliance therewith is necessary for the
purpose of reasonably uniform international
publication.

26.4 Procedure

(a) Any correction offered to the receiving
Office may be stated In a letter addressed to
that Office If the correction is of such a na-
ture that it can be transferred from the
letter to the record copy without adversely
affecting the clarity and the direct repro-
ducibility of the sheet on to which the cor-
rection is to be transferred; otherwise. the
applicant shall be required to submit a re-
placement sheet embodying the correction
and the letter accompanying the replacement
sheet shall draw attention to the differences
between the replaced sheet and the replace-
ment sheet.

(b) The receiving Office shall mark on each
replacement sheet the international appli-
cation number, the date on which it was re-
celved, and the stamp identifying the Office.
It shall keep in its files a copy of the letter
containing the correction or, when the cor-
rection 18 contained in a replacement sheet,
the replaced sheet, the letter accompanying
the replacement sheet, and a copy of the
replacement sheet.

(¢) The receiving Office shall promptly
transmit the letter and any replacement
sheet to the International Bureau. The Inter-
national Bureau shall transfer to the record
copy the corrections requested in a letter,
together with the indication of the date of
its receipt by the recelving Office, and shall
insert any replacement sheet in the record
copy. The letter and any replaced sheet shall
be kept in the files of the International
Bureau.
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(d) The receiving Office shall promptly
transmit a copy of the letter and any re-
placement sheet to the International Search-
ing Authority.

26.56 Correction of Certain Elements

(a) The receiving Office shall decide
whether the applicant has submitted the cor-
rection within the prescribed time limit. If
the correction has been submitted within
the prescribed time limit, the receiving Office
shall decide whether the international appli-
cation so corrected is or is not to be con-
sidered withdrawn.

(b) The receiving Office shall mark on the
papers contalning the correction the date on
which it recelved such papers.

26.6 Missing Drawings

(a) If, as provided in Article 14(2), the
international application refers to drawings
which in fact are not included in that appli-
cation, the receiving Office shall so indicate
in the sald application.

(b) The date on which the applicant re-
celves the notification provided for in Arti-
cle 14(2) shall have no effect on the time
limit fixed under Rule 20.2(a) (iii).

Rule 27—Lack of payment of fees

27.1 Fees

(a) For the purposes of Article 14(3) (a),
“fees prescribed under Article 3(4)(iv)"”
means: the transmittal fee (Rule 14), the
basic fee part of the international fee (Rule
16.1(1) ), and the search fee (Rule 16).

(b) For the purposes of Article 14(3) (a)
and (b), “the fee prescribed under Article
4(2)" means the designation fee part of the
international fee (Rule 15.1(1i1)).

Rule 28—Defects noted by the International
Bureau of the International Searching
Authority

28.1 Note on Certain Defects

(a) If, in the opinion of the International
Bureau or of the International Searching
Authority, the international application con=-
tains any of the defects referred to in Arti-
cle 14(1) (a) (1), (1), or (v), the Interna-
tional Bureau or the International Searching
Authority, respectively, shall bring such de-
fects to the attention of the receiving Office.

(b) The receiving Office shall, unless it
disagrees with the said opinion, proceed as
provided in Article 14(1)(b) and Rule 26.
Rule 29—International applications or des-

ignations considered withdrawn wunder
article 14 (1), (3) or (4)

20.1 Finding by Receiving Office

(a) If the recelving Office declares, under
Article 14(1) (b) and Rule 265 (failure to
correct certain defects), or under Article
14(3) (a) (failure to pay the prescribed fees
under Rule 27.1(a)), or under Article 14(a)
(later finding of non-compliance with the
requirements listed in items (i) to (iil) of
Article 11(1)), that the international appli-
cation is considered withdrawn:

(1) the recelving Office shall transmit the
record copy (unless already transmitted),
and any correction offered by the applicant.
to the International Bureau;

(1) the receiving Office shall promptly
notify both the applicant and the Interna-
tional Bureau of the sald declaration, and
the International Bureau shall in turn notify
the interested designated Offices;

(iil) the receiving Office shall not trans-
mit the search copy as provided in Rule 23,
or, if such copy has already been transmit-
ted, 1t shall notify the International Search=
ing Authority of the said declaration;

(iv) the International Bureau shall not
be required to notify the applicant of the
recelpt of the record copy.

(b) If the recelving Office declares under
Article 14(3) (b) (fallure to pay the pre-
scribed designation fee under Rule 27.1(b))
that the designation of any given State is
considered withdrawn, the receiving Office
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shall promptly notify both the applicant and
the International Bureau of the said declara-
tion. The International Bureau shall in turn
notify the interested national Office.

20.2 Finding by Designated Office

Where the effect of the international ap-
plication ceases In any designated State by
virtue of Article 24(1) (ii1), or where such
effect 15 maintained in any designated State
by virtue of Article 24(2), the competent
designated Office shall promptly notify the
International Bureau accordingly.

29.3 Calling Certain Facts to the Attention
of the Receiving Office

If the International Bureau or the Inter-
national Searching Authority considers that
the receiving Office should make a finding
under Article 14(4), it shall call the rele-
vant facts to the attention of the recelving
Office.

29.4 Notification of Intent to Make Declara~
tion under Article 14(4)

Before the receiving Office issues any dec-
laration under Article 14(4), it shall notify
the applicant of its intent to issue such dec-
laration and the reasons therefor. The appli-
cant may, if he disagrees with the tentative
finding of the receiving Office, submit argu-
ments to that effect within 1 month from
the notification.

Rule 30—Time Limit Under Article 14(4)
30.1 Time LimiZ

The time limit referred to in Article 14(4)
shall be 6 months from the international
filing date.

Rule 31—Copies Required Under Article 13
381.1 Request for Copies

(a; Requests under Article 13(1) may re-
late to all, some kinds of, or individual in-
ternational applications in which the na-
tional Office making the request is desig-
nated. Requests for all or some kinds of
such international applications must be re-
newed for each year by means of a notifica-
tion addressed by that Office before Novem-
ber 30 of the preceding year to the Interna-
tional Bureau.

(b) Requests under Article 13(2) (b) shall
be subject to the payment of a fee covering
the cost of preparing and mailing the copy.
31.2 Preparation of Copies

The preparation of coples required under
Article 13 shall be the responsibility of the
International Bureau.

Rule 32—Withdrawal of the International
Application or of Designations
32.1 Withdrawals

(a) The applicant may withdraw the in-
ternational application prior to the expira-
tion of 20 months from the priority date
except as to any designated State in which
national processing or examination has al-
ready started. He may withdraw the desig-
nation of any designated State prior to the
date on which processing or examination
may start in that State.

(b) Withdrawal of the designation of all
designated States shall be treated as with-
drawal of the International application.

(c) Withdrawal shall be effected by a
signed notice from the applicant to the In-
ternational Bureau or, if the record copy has
not yet been sent to the International Bu-
reau, to the recelving Office. In the case of
Rule 4.8(b), the notice shall require the
signature of all the applicants.

(d) Where the record copy has already
been sent to the International Bureau, the
fact of withdrawal, together with the date of
recelpt of the notice effecting withdrawal,
shall be recorded by the International Bu-
reau and promptly notified by it to the re-
celving Office, the applicant, the designated
Offices affected by the withdrawal, and, where
the withdrawal concerns the international
application and where the International
search report or the declaration referred
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to In Article 17(2) (a) has not yet issued,
the International Searching Authority.
Rule 33—Relevant Prior Art for the Interna-
tional Search
33.1 Relevant Prior Art for the International
Search

(a) For the purposes of Article 15(2), rele-
vant prior art shall consist of everything
which has been made avallable to the public
anywhere in the world by means of written
disclosure (including drawings and other
{llustrations) and which is capable of being
of assistance in determining that the claimed
invention is or is not new and that it does
or does not involve an inventive step (ie.,
that it is or i1s not obvious), provided that
the making available to the public occurred
prior to the international filing date.

(b) When any written disclosure refers to
an oral disclosure, use, exhibition, or other
means whereby the contents of the written
disclosure were made available to the pub-
lic, and such making available to the public
occurred on a date prior to the international
filing date, the international search report
shall separately mention that fact and the
date on which it occurred if the making
available to the public of the written dis-
closure occurred on a date posterior to the
international filing date.

(c) Any published application or any pa-
tent whose publication date 1is later but
whose filing data, or, where applicable,
claimed priority date, is earlier than the in-
ternational filing date of the international
application searched, and which would con-
stitute relevant prior art for the purposes of
Article 15(2) had it been published prior to
the international filing date, shall be spe-
cially mentioned in the international search
report.

33.2 Fields to be Covered by the Interna-
tional Search

(a) The international search shall cover
all those technical fields, and shall be car-
ried out on the basis of all those search files,
which may contain material pertinent to the
invention.

(b) Consequently, not only shall the art in
which the invention is classifiable be search-
ed but also analogous arts regardless of where
classified.

(c) The question what arts are, in any
gliven case, to be regarded as analogous shall
be considered in the light of what appears
to be the necessary essentlal function or use
of the invention and not only the specific
functions expressly indicated in the inter-
national application,

(d) The international search shall embrace
all subject matter that is generally recog-
nized as equivalent to the subject matter of
the claimed invention for all or certain of its
features, even though, In its specifics, the in-
vention as described In the International ap-
plication is different.

33.3 Orientation of the International Search

(a) International search shall be made on
the basis of the claims, with due regard to
the description and the drawings (if any) and
with particular emphasis on the inventive
concept towards which the claims are di-
rected.

(b) In so far as possible and reasonable,
the international search shall cover the entire
subject matter to which the claims are di-
rected or to which they might reasonably
be expected to be directed after they have
been amended.

Rule 34—Minimum Documentation
34.1 Definition

(a) The definitions contained in Article
2(1) and (i) shall not apply for the purposes
of this Rule.

(b) The documentation referred to in
Article 15(4) (“minimum documentation”)
shall consist of :

(1) the “national patent documents” as
specified in paragraph (c),
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(ii) the published international (PCT) ap-
plications, the published regional applica-
tions for patents and inventors’ certificates,
and the published regional patents and in-
ventors’ certificates,

(ii1) such other published items of non-
patent literature as the International Search-
ing Authorities shall agree upon and which
shall be published in a list by the Interna-
tlonal Bureau when agreed upon for the first
time and whenever changed.

(c) Subject to paragraphs (d) and (e),
the “national patent documents” shall be
the following:

(1) the patents issued in and after 1920
by France, the former Reichspatentamt of
Germany, Japan, the Soviet Union, Switzer-
land (in French and German languages
only), the United Eingdom, and the United
States of America.

(ii) the patents issued by the Federal Re-
public of Germany,

(i11) the patent applications, if an , pub-
lished in and after 1920 in the oountiieg‘;e-
ferred to in items (1) and (11),

(iv) the inventors’ certificates issued by
the Soviet Union,
th(ﬂ ;li;lesh utility certificates issued by, and

e pu ed applications for utilit -
cates of, I"rance?p gt

(vi) such patents issued by, and such
patent applications published in, any other
country after 1920 as are in the English,
French, or German language and in which
no priority is claimed, provided that the na-
tional Office of the interested country sorts
out these documents and places them at the
disposal of each International Searching Au-
thority.

(d) Where an application is republished
once (for example, an Offenlegungschrift as
an Auslegeschrift) or more than once, no In-
ternational Searching Authority shall be
obliged to keep all versions in its documenta-
tlon; consequently, each such Authority ghall
be entitled not to keep more than one ver-
slon. Furthermore, where an application is
granted and s issued in the form of & patent
or a utility certificate (France), no Interna-
tional Searching Authority shall be obliged to
keep both the application and the patent or
utility certificate (France) in its documenta-
tion; consequently, each such Authority shall
be entitled to keep either the appleation
only or the patent or utility certificate
(France) only,

(e) Any International Searching Authority
whose official language, or one of whose offi-
clal languages, is not Japanese or Russian is
entitled not to include in its documentation
those patent documents of Japan and the
Soviet Union, respectively, for which no ab-
stracts in the English language are generally
avallable. English abstracts becoming gener-
ally avallable after the date of entfry into
force of these Regulations shall require the
inclusion of the patent documents to which
the abstracts refer no later than 6 months
after such abstracts become generally avail-
able. In case of the interruption of abstract-
ing services in English in technical flelds in
which English abstracts were formerly gen-
erally available, the Assembly shall take ap=-
propriate measures to provide for the prompt
restoration of such services in the said flelds.

(f) For the purposes of this Rule, appli-
cations which have only been lald open for
public inspection are not considered pub-
lished applications.

Rule 35—The competent international

searching authority
35.1 When Only One International Search-
ing Authority is Competent

Each recelving Office shall, in accordance
with the terms of the applicable agreement
referred to in Article 16(38)(b), inform the
International Bureau which International
Searching Authority is competent for the
searching of the international applications
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filed with it, and the International Bureau

shall promptly publish such information.

35.2 When Several International Searching
Authorities are Competent

(a) Any receiving Office may, in accordance
with the terms of the applicable agreement
referred to In Article 16(3) (b), specify several
International Searching Authorities:

(1) by declaring all of them competent for
any international application filed with it,
and leaving the choice to the applicant, or

(i) by declaring one or more competent
for certain kinds of international applica-
tions filed with it, and declaring one or more
others competent for other kinds of Interna-
tional applications filed with it, provided
that, for those kinds of international appli-
cations for which several International
Searching Authorities are declared to be com-
petent, the choice shall be left to the appli-
cant.

(b) Any receiving Office availing itself of
the faculty provided in paragraph (a) shall
promptly inform the International Bureau,
and the International Bureau shall promptly
publish such information.

Rule 36—Minimum requirements for Inter-
national Searching Authorities
36.1 Dejinition of Minimum Requirements

The minimum requirements referred to in
Article 16(3) (¢) shall be the following:

(1) the national Office or intergovernmen-
tal organization must have at least 100 full-
time employees with sufficlent technical
qualifications to carry out searches;

(11) that Office or organization must have
in its possession at least the minimum docu-
mentation referred to in Rule 34, properly
arranged for search purposes;

(ii1) that Office or organization must have
a staff which is capable of searching the re-
quired technical flelds and which has the lan-
guage facilities to understand at least those
languages in which the minimum docu-
mentation referred to in Rule 34 is written or
is translated.

Rule 37—Missing or Defective Title
37.1 Lack of Title

If the international application does not
contaln a title and the receiving Office has
notified the International Searching Author-
ity that it has invited the applicant to cor-
rect such defect, the International Search-
ing Authority shall proceed with the interna-
tional search unless and until it receives no-
tification that the said application is con-
sidered withdrawn.

87.2 Establishment of Title

If the international application does not
contain a title and the International Search-
ing Authority has not received a notification
from the recelving Office to the effect that the
applicant has been invited to furnish a title,
or if the said Authority finds that the title
does not comply with Rule 4.3, it shall 1tself
establish such a title.

Rule 38—Missing Abstract

38.1 Lack of Abstract

If the International application does not
contain an abstract and the receiving Office
has notified the International Searching Au-
thority that it has Invited the applicant to
correct such defect, the International
Searching Authority shall proceed with the
international search unless and until it re-
celves notification that the sald applica-
tion is consldered withdrawn.
88.2 Establishment of Abstract

(a) If the international application does
not contain an abstract and the Interna-
tional Searching Authority has not received
a notification from the receiving Office to the
effect that the applicant has been invited to
furnish an abstract, or if the said Authority
finds that the abstract does not comply with
Rule 8, it shall itself establish an abstract (in
the ge in which the international ap~
plication is published). In the latter case, 1t
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shall invite the applicant to comment on the
abstract established by it within 1 month
from the date of the invitation.

(b) The definitive contents of the abstract
shall be determined by the International
Searching Authority.

Rules 39—Subject Matter Under Article

17(2) (a) (4)
89.1 Definition

No International Searching Authority shall
be required to search an international appli-
cation if, and to the extent to which, its sub~
ject matter 1s any of the following:

(1) sclentific and mathematical theories,

(i) plant or animal varieties or essentlally
blological processes for the production of
plants and animals, other than microbiolog~
ical processes and the products of such
processes,

(1i1) schemes, rules or methods of doing
business, performing purely mental acts or
playing games,

(iv) methods for treatment of the human
or animal body by surgery or therapy, as
well as diagnostic methods,

(v) mere presentations of information,

(vl) computer programs to the extent that
the International Searching Authority is not
equipped to search prior art concerning such
programs,

Rule 40—Lack of Unity of Invention
(International Search)
40.1 Invitation to Pay

The invitation to pay additional fees pro-
vided for in Article 17(3) (a) shall specify the
reasons for which the international applica~
tion is not considered as complying with the
requirement of unity of invention and shall
indicate the amount to be pald.

402 Additional Fees

(a) The amount of the additional fee due
for searching under Article 17(3) (a) shall
be determined by the competent Interna=-
tional Searching Authority.

(b) The additional fee due for search un-
der Article 17(3) (a) shall be payable direct
to the International Searching Authority.

(c) Any applicant may pay the additional
fee under protest, that 1s, accompanied by
a reasoned statement to the effect that the
international application complies with the
requirement of unity of invention or that
the amount of the required additional fee
is excessive, Such protest shall be examined
by a three-member board or other special
instance of the International Searching Au-
thority or any competent higher authority,
which, to the extent that it finds the pro-
test justified, shall order the total or partial
relmbursement to the applicant of the addi-
tional fee. On the request of the applicant,
the text of both the protest and the deci-
slon thereon shall be notified to the desig-
nated Offices together with the international
search report. The applicant shall submit
any translation thereof with the furnishing
of the translation of the international ap-
plication required under Article 22.

(d) The three-member board, special in-
stance or competent higher authority, re-
ferred to in paragraph (c¢), shall not com-
prise any person who made the decision
which is the subject of the protest.

40.3 Time Limit

The time limit provided for in Article 17
(3) (a) shall be fixed, in each case, accord-
ing to the circumstances of the case, by the
International Searching Authority; it shall
not be shorter than 15 or 30 days, respec-
tively, depending on whether the applicant’s
address is in the same country as or in a dif-
ferent country from that in which the in-
ternational Searching Authority is located,
and it shall not be longer than 45 days, from
the date of the invitation.

Rule 41—The International-Type Search

41.1 Obligation to Use Results; Refund of Fee

If reference has been made In the request,
in the form provided for in Rule 4.11, to an
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international-type search carried out under
the conditions set out in Article 15(5), the
International Searching Authority shall, to
the extent possible, use the results of the
sald search In establishing the international
search report on the International applica-
tion. The International Searching Authority
shall refund the search fee, to the extent
and under the conditions provided for in
the agreement under Article 16(3) (b), if the
international search report could wholly or
partly be based on the results of the interna-
tlonal-type search.

Rule 42—Time Limit for International Search

42,1 Time Limit for International Search

All agreements concluded with Interna-
tional Searching Authorities shall provide for
the same time limit for establishing the in-
ternational search report or the declaration
referred to in Article 17(2)(a). This time
limit shall not exceed 3 months from the
receipt of the search copy by the Interna-
tlonal Searching Authority, or 9 months
from the priority date, whichever time limit
expires later. For a transitional period of 3
years from the entry into force of the Treaty,
time limits for the agreement with any In-
ternational Searching Authority may be in-
dividually negotiated, provided that such
time limits shall not extend by more than 2
months the time limits referred to in the
preceding sentence and in any case shall not
go beyond the expiration of the 18th month
after the priority date.

Rule 43—The International Search Report
43.1 Identifications

The international search report shall
identify the International Searching Author-
ity which established it by indicating the
name of such Authority, and the interna-
tional application by indicating the interna-
tional application number, the name of the
applicant, the name of the recelving Office,
and the international filing date.

43.2 Dates

The international search shall be
dated and shall indicate the date on which
the International search was actually com-
pleted. It shall also indicate the filing date
of any earlier application whose priority is
claimed.

43.3 Classification

(a) The international search report shall
contain the classification of the subject mat-
ter at least according to the International
Patent Classification.

(b) Such classification shall be effected by
the International Searching Authority.

434 Language

Every international search report and any
declaration made wunder Article 17(2)(a)
shall be in the language in which the in-
ternational application to which it relates is
published.

43,6 Citations

(a) The international search report shall
contain the citations of the documents con-
sidered to be relevant.

(b) The method of identifying any cited
document shall be regulated by the Admin-
istrative Instructions.

(c) Citations of particular relevance shall
be specially indicated.

(d) Citations which are not relevant to all
the claims shall be cited in relation to the
clalm or claims to which they are relevant.

(e) If only certain passages of the cited
document are relevant or particularly rele-
vant, they shall be identified, for example,
by indicating the page, the column, or the
lines, where the passage appears.

436 Fields Searched

(a) The international search report shall
1list the classification identification of the
flelds searched. If that identification is ef-
fected on the basis of a classification other
than the International Patent Classification,
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the International Searching Authorlty shall
publish the classification used.

(b) If the international search extended to
patents, inventors’ certificates, utility cer-
tificates, utility models, patents or certificates
of addition, inventors’ certificates of addition,
utility certificates of addition, or published
applications for any of those kinds of pro-
tection, of States, perlods, or languages, not
included in the minimum documentation as
defined in Rule 34, the international search
report shall, when practicable, identify the
kinds of documents, the States, the perlods,
and the languages to which it extended. For
the purposes of this paragraph, Article 2(1i)
shall not apply.

43.7 Remarks Concerning Unity of Invention

If the applicant pald additional fees for
the international search, the international
search report shall so Indicate. Furthermore,
where the international search was made on
the main invention only (Article 17(38) (a)),
the international search report shall indi-
cate what parts of the international applica-
tion were and what parts were not searched.
43.8 Signature

The international search report shall be
signed by an authorized officer of the Inter-
national Searching Authority.

43.9 No Other Matter

The international search report shall con-
taln no matter other than that enumerated
in Rules 33.1(b) and (c), 43.1, 2, 3, 6, 6, T
and 8, and 44.2(a) and (b), and the indica-
tion referred to in Article 17(2) (b). In par-
ticular, it shall contain no expressions of
opinion, reasoning, arguments, or explana-
tions.

43.10 Farm

The physical requirements as to the form
of the international search report shall be
prescribed by the Administrative Instruc-
tions.

Rule 44—Transmittal of the International
Search Report, Ete.

44.1 Copies of Report or Declaration

The International Searching Authority
shall, on the same day, transmit one copy
of the international search report or the
declaration referred to in Article 17(2)(a)
to the International Bureau and one copy
to the applicant.

44.2 Title or Abstract

(a) Subject to paragraphs (b) and (c), the
international search report shall either state
that the International SBearching Authority
approves the title and the abstract as sub-
mitted by the applicant or be accompanied
by the text of the title and/or abstract as
established by the International Searching
Authority under Rules 37 and 38.

(b) If, at the time the international search
is completed, the time limit allowed for the
applicant to comment on any suggestion of
the International Authority in re-
spect of the abstract has not expired, the in-
ternational search report shall indicate that
it is incomplete as far as the abstract is
concerned.

(¢) As soon as the time limit referred to
in paragraph (b) has expired, the Interna-
tional Searching Authority shall notify the
abstract approved or established by it to the
International Bureau and to the applicant.
44.3 Copies of Cited Documents

(a) The request referred to in Article 20(3)
may be presented any time during 7 years
from the international filing date of the in-
ternational application to which the inter-
national search report relates,

(b) The International Searching Authority
may require that the party (applicant or des-
ignated Office) presenting the request pay
to it the cost of preparing and mailing the
coples. The level of the cost of preparing
coples shall be provided for in the agree-
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ments referred to in Article 16(3) (b) be-
tween the International Searching Authorl-
ties and the International Bureau.

(c) Any International Searching Author-
ity not wishing to send copies direct to any
designated Office shall send a copy to the
International Bureau and the International
Bureau shall then proceed as provided in
paragraphs (a) and (b).

(d) Any International Searching Author-
ity may perform the obligations referred to
in (a) to (¢) through another agency re-
sponsible to it.

Rule 45—Translation of the International
Search Report
45.1 Languages

International search reports and declara-
tions referred to in Article 17(2) (a) shall,
when not in English, be translated Into Eng-
lish.

Rule 46—Amendment of Claims Befare the
International Bureau

46.1 Time Limit

The time limit referred to in Article 19
shall be 2 months from the date of trams-
mittal of the international search report to
the International Bureau and to the appli-
cant by the International Searching Author-
ity or, when such transmittal takes place be-
fore the expiration of 14 months from the
priority date, 3 months from the date of such
transmittal.

482 Dating of Amendments

The date of receipt of any amendment
shall be recorded by the International Bu-
reau and shall be indicated by it in any pub-
lication or copy issued by it.

463 Language of Amendments

If the international application has been
filed in a language other than the language
in which it is published by the International
Bureau, any amendment made under Article
19 shall be both in the language in which
the international application has been filed
and in that in which it is published.

46.4 Statement

(a) The statement referred to in Article 19
(1) shall be in the language in which the
international application is published and
shall not exceed 500 words if in the English
language or if translated into that language.

(b) The statement shall contain no com-
ments on the international search report or
the relevance of the citations contalned in
that report. The statement may refer to a
citation contained in the international
search report only in order to indicate that
& special amendment of the claims is in-
tended to avoid the document cited.

46.5 Form of Amendments

{a) The applicant shall be required to sub-
mit a replacement sheet for every sheet of
the claims which, on account of an amend-
ment or amendments under Article 19, dif-
fers from the sheet originally filed. The let-
ter accompanying the replacement sheets
shall draw attention to the differences be-
tween the replaced sheets and the replace-
ment sheets. To the extent that any amend-
ment results in the cancellation of an entire
sheet, that amendment shall be communi-
cated In a letter.

(b) The International Bureau shall mark
on each replacement sheet the international
application number, the date on which it was
received, and the stamp identifying the In-
ternational Bureau. It shall keep in its files
any replaced sheet, the letter accompanying
the replacement sheet or sheets, and any
letter referred to in the last sentence of
paragraph (a).

(¢) The International Bureau shall insert
any replacement sheet In the record copy
and, in the case referred to in the last sen-
tence of paragraph (a), shall indlcate the
cancellations in the record copy.
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Rule 47—Communication to Designated
Offices
47.1 Procedure

(a) The communication provided for in
Article 20 shall be effected by the Interna-
tional Bureau.

(b) Such communication shall be effected
promptly after the International Bureau has
received amendments from the applicant, or
& declaration that the applicant does not
wish to make amendments before the Inter-
national Bureau, or, in any case, when the
time 1imit provided for in Rule 46.1 has ex-
pired. Where, under Article 17(2)(a), the
International Searching Authority has made
a declaration that no international search
report will be established, the communica-
tion provided for in Article 20 shall be ef-
fected, unless the international application
is withdrawn, within 1 month from the date
on which the International Bureau has been
notified of the sald declaration by the Inter-
national Searching Authority; such com-
munication shall be accompanied by an in-
dication of the date of the notification sent
to the applicant under Article 17(2) (a).

(¢) The International Bureau shall send
& notice to the applicant indicating the des-
ignated Offices to which the communication
has been effected and the date of such com-
munication. SBuch notice shall be sent on
the same day as the communication.

(d) Each designated Office shall, when it so
requires, receive the international search re-
ports and the declarations referred to in Arti-
cle 17(2) (a) also in the translation referred
to in Rule 45.1.

(e) Where any designated Office has walved
the requirement provided under Article 20,
the copies of the documents which other-
wise would have been sent to that Office shall,
at the request of that Office or the applicant,
be sent to the applicant at the time of the
notice referred to in paragraph (¢).

47.2 Copies

(a) The copies required for communica~
tion shall be prepared by the International
Bureau.

(b) They shall be on sheets of A4 size,

47.3 Languages

The international application communi-
cated under Article 20 shall be in the lan-
guage in which it is published provided that
if that language is different from the lan-
guage in which it was filed it shall, on the
request of the designated Office, be com-~
municated in either or both of these lan-
guages.

Rule 48—International Publication
48.1 Form

(a) The international application shall be
published in the form of a pamphlet.

(b) The particulars regarding the form of
the pamphlet and the method of reproduc-
tion shall be governed by the Administrative
instructions.

48.2 Contents

(a) The pamphlet shall contain:

(1) a standardized front page,

(11) the description,

(iii) the claims,

(lv) the drawings, if any,

(v) subject to paragraph (g), the inter-
national search report or the declaration un-
der Article 17(2) (a).

(vl) any statement filed under Article
19(1), unless the International Bureau finds
that the statement does not comply with the
provisions of Rule 46.4.

(b) Subject to paragraph (¢), the front
page shall include:

(1) data taken from the request sheet and
such other data as are prescribed by the Ad-
ministrative Instructions,

(i) a figure or figures where the interna-
tional application contains drawings,
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(i11) the abstract; if the abstract is both in
English and in another language, the English
text shall appear first.

(c) Where a declaration under Article 17
(2) (a) has issued, the front page shall con-
spicuously refer to that fact and need include
neither a drawing nor an abstract.

(d) The figure or figures referred to in
paragraph (b) (i) shall be selected as pro-
vided in Rule 82. Reproduction of such fig-
ure or figures on the front page may be in a
reduced form.

(e) If there is not enough room on the
front page for the totality of the abstract re-
ferred to in paragraph (b)(iii), the said ab-
stract shall appear on the back of the front
page. The same shall apply to the transla-
tion of the abstract when such transaction is
required to be published under Rule 48.3(c).

(f) If the claims have been amended under
Article 18, the publication shall contain
either the full text of the claims both as
filed and as amended or the full text of the
claims as filed and specify the amendments.
Any statement referred to in Article 19(1)
shall be included as well, unless the Interna-
tional Bureau finds that the statement does
not comply with the provisions of Rule 46.4.
The date of receipt of the amended claims
by the International Bureau shall be indi-
cated,

(g) If, at the time when publication is due,
the international search report is not yet
available (for example, because of publica-
tion on the request of the applicant as pro-
vided in Articles 21(2) (b) and 64(3) (c) (1)).
the pamphlet shall contain, in place of the
international search report, an indication to
the effect that that report was not available
and that either the pamphlet (then also in-
cluding the  international search report)
will be republished or the Iinternational
search report (when it becomes avallable)
will be separately published,

(h) If, at the time when publication is due,
the time limit for amending the claims un-
der Article 19 has not expired, the pamphlet
shall refer to that fact and indicate that,
should the claims be amended under Article
19, then, promptly after such amendments,
either the pamphlet (containing the claims
as amended) will be republished or a state-
ment reflecting all the amendments will be
published. In fthe latter case, at least the
front page and the claims shall be repub-
lished and, if a statement under Article 19(1)
has been filed, that statement shall be pub-
lished as well, unless the International
Bureau finds that the statement does not
comply with the provisions of Rule 46.4.

(1) The Administrative Instructions shall
determine the cases in which the various al-
ternatives referred to in paragraphs (g) and
(h) shall apply. Such determination shall
depend on the volume and complexity of the
amendments and/or the volume of the in-
ternational application and the cost factors.
48.3 Language

(a) If the international application is filed
in English, French, German, Japanese, or
Russian, that application shall be published
in the language in which it was filed.

(b) If the international application is filed
in a language other than English, French,
German, Japanese, or Russian, that applica-
tion shall be published in English transla-
tion. The translation shall be prepared under
the responsibility of the International
Searching Authority, which shall be obliged
to have it ready in time to permit the com-
munication under Article 20 by the pre-
seribed date, or, if the international publica-
tion is due at an earlier date than the sald
communication, to permit international pub-
lication by the prescribed date. Notwith-
standing Rule 16.1(a), the International
Searching Authority may charge a fee for the
translation to the applicant. The Interna-
tional Searching Authority shall give the ap-
plicant an opportunity to comment on the
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draft translation. The International Search-
ing Authority shall fix a time limit reason-
able under the circumstances of the case for
such comments. If there is no time to take
the comments of the applicant into account
before the translation is communicated or if
there is a difference of opinion between the
applicant and the said Authority as to the
correct translation, the applicant may send a
copy of his comments, or what remains of
them, to the International Bureau and each
designated Office to which the translation was
communicated. The International Bureau
shall publish the essence of the comments
together with the translation of the Inter-
national Searching Authority or subsequent-
1y to the publication of such translation.

(¢) If the international application is pub-
lished in a language other than English, the
international search report, or the declara-
tion referred to in Article 17(2) (a), and the
abstract shall be published both in that
language and in English. The translations
shall be prepared under the responsibility of
the International Bureau.

484 Earlier Publication on the Applicant’s
Request

(a) Where the applicant asks for publi-
cation under Articles 21(2)(b) and 64(3) (c)
(i) and the international search report, or
the declaration referred to in Article 17(2)
(), 1s not yet avallable for publication to-
gether with the international application,
the Internaticnal Bureau shall collect a spe-
clal publication fee whose amount shall be
fixed in the Administrative Instructions.

(b) Publication under Articles 21(2)(b)
and 64(3) (c) (1) shall be effected by the In-
ternational Bureau promptly after the appli-
cant has asked for it and, where a special fee
is due under paragraph (a), after receipt of
such fee.

48.5 Notification of National Publication

‘Where the publication of the international
application by the International Bureau is
governed by Article 64(3) (¢) (1), the national
Office concerned shall, promptly after effect-
ing the national publication referred to in
the said provision, notify the International
Bureau of the fact of such national publica-
tion.

48.6 Announcing of Certain Facts
(a) If any notification under Rule 29.1(1)

reaches the International Bureau at a time

later than that at which it was able to pre-
vent the international publication of the
international appiication, the International

Bureau shall promptly publish a notice in

the Gaszette reproducing the essence of such

notification.

(b) The essence of any notification under
Rule 20.2 or 51.4 shall be published In the
Gazette and, if the notification reaches the
International Bureau before preparations for
the publication of the pamphlet have been
completed, also in the pamphlet.

{(c) If the International application Is
withdrawn after its international publica-
tion, this fact shall be published in the
Geazette.

Rule 49—Languages of Translations and
Amounts of Fees Under Article 22(1) and
(2)

49.1 Notification
(a) Any Contracting State requiring the

furnishing of a translation or the payment

of a national fee, or both, under Article 22,

shall notify the International Bureau of:

(1) the languages from which and the lan-
guage Into which it requires translation,

(i1) the amount of the national fee.

(b) Any notification received by the In-
ternational Bureau under paragraph (a) shall
b~ promptly published by the International
Bureau in the Gazette,

(¢) If the requirements under paragraph
(a) change later, such changes shall be noti-
fled by the Contracting State to the Inter-
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national Bureau and that Bureau shall
promptly publish the notification in the
Gazette. If the change means that transla-
tion is required into a language which, before
the change, was not required, such change
shall be effective only with respect to inter-
national applications filed later than 2
months after the publication of the notifi-
cation in the Gazette. Otherwise, the effec-
tive date of any change shall be determined
by the Contracting State.

49.2 Languages

The language into which translation may
be required must be an official language of
the designated Office. If there are several of
such languages, no translation may be re-
quired if the international application is in
one of them. If there are several official lan-
guages and a translation must be furnished,
the applicant may choose any of those lan-
guages. Notwithstanding the foregoing pro-
visions of this paragraph, if there are several
official languages but the national law pre-
scribes the use of one such language for
foreigners, a translation into that language
may be required.

49.3 Statements under Article 19

For the purposes of Article 22 and the
present Rule, any statement made under
Article 19(1) shall be considered part of the
international application.

Rule 50—Faculty Under Article 22(3)
50.1 Ezxercise of Faculty

(a) Any Contracting State allowing a time
limit expiring later than the time limits
provided for in Article 22(1) or (2) shall
notify the International Bureau of the time
limits so fixed.

(b) Any notification received by the Inter-
national Bureau under paragraph (a) shall
be promptly published by the International
Bureau in the Gazette.

(¢) Notifications concerning the shorten-
ing of the previously filxed time limit be
effective in relation to international appli-
cations flled after the expiration of 8 months
computed from the date on which the notifi-
cation was published by the International
Bureau.

(d) Notification concerning the lengthen-
ing of the previously fixed time limit shall
become effective upon publication by the
International Bureau in the Gazette in re-
spect of International applications pending
at the time or filed after the date of such
publication, or, If the Contracting State ef-
fecting the notification fixes some later date,
as from the latter date.

Rule 51—Review by Designated Offices
51.1 Time Limit for Presenting the Reguest

to Send Copies

The time 1limit referred to In Article 25
(1) (e) shall be 2 months computed from
the date of the mnotification sent to the ap-
plicant under Rules 20.7(1), 24.2(b), 208.1(a)
(11), or 29.1(b).

51.2 Copy of the Notice

Where the applicant, after having received
a negative determination under Article 11(1),
requests the International Bureau, under
Article 25(1), to send coples of the file of
the purported international application to
any of the named Offices he has attempted
to designate, he shall attach to his request
a copy of the notice referred to in Rule 20.7
(1).

51.8 Time Limit for Paying National Fee and
Furnishing Translation

The time limit referred to in Article 25
(2) (a) shall expire at the same time as the
time 1imit preseribed in Rule 51.1.

61.4 Notification to the International
Bureau

‘Where, under Article 26(2), the competent
designated Office decides that the refusal,
declaration or finding referred to in Article
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25(1) was not justified, it shall promptly
notify the International Bureau that it will
treat the International application as if the
error or omission referred to in Article 25(2)
had not occurred.

Rule 52—Amendment of the claims, the de-
scription, and the drawings, before desig-
nated offices

52.1 Time Limit
(a) In any designated State In which

processing or examination starts without
special request, the applicant shall, if he so
wishes, exercise the right under Article 28
within one month from the fulfillment of
the requirements under Article 22, provided
that, if the communication under Rule 47.1
has not been effected by the expiration of
the time limit applicable under Article 22,
he shall exercise the sald right not later
than 4 months after such expiration date. In
either case, the applicant may exercise the
sald right at any other time If so permitted
by the national law of the sald State.

(b) In any designated State in which the
national law provides that examination
starts only on special request, the time limit
within or the time at which the applicant
may exercise the right under Article 28 shall
be the same as that provided by the national
law for the filing of amendments in the case
of the examination, on special request, of
national applications, provided that such
time 1imit shall not expire prior to, or such
time shall not come before the expiration
of the time limit applicable under paragraph
(8).

PART C—RULES CONCERNING CHAPTER II OF THE

TREATY
Rule 53—The Demand

63.1 Form

(a) The demand shall be made on a
printed form.

(b) Copiles of printed forms shall be fur-
nished free of charge by the receiving Offices
to the applicants.

(c) The particulars of the forms shall be
11;)11‘er:m'll:u=:cl by the Administrative Instruc-

ons.

(d) The demand shall be submitted in two
identical copies.

63.2 Contents

(a) The demand shall contain:

(1) a petition,

(i1) indications concerning the applicant
and the agent if there is an agent,

(1i1) indications concerning the interna-
tional application to which it relates,

(iv) election of States.

(b) The demand shall be signed.

53.3 The Petition

The petition shall be to the following
effect and shall preferably be worded as fol-
lows: “Demand under Article 31 of the Pat-
ent Cooperation Treaty: The undersigned
requests that the international application
specified below be the subject of interna-
tional preliminary examination according to
the Patent Cooperation Treaty.”

63.4 The Applicant

As to the Indications concerning the ap-
plicant, Rules 44 and 4.16 shall apply, and
Rule 4.5 shall apply mutatis mutandis. "
53.5 The Agent

If an agent is designated, Rules 4.4, 4.7,
and 4.16 shall apply, and Rule 4.8 shall apply
mutatis mutandis,

563.6 Identification of the International Ap-
plication

The International application shall be
identifled by the name of the receiving Of-
fice with which the international applica-
tion was filed, the name and address of the
applicant, the title of the invention, and,
where the international filing date and the
international application number are known
to the applicant, that date and that number.
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53.7 Election of States

The demand shall name, among the desig-
nated States, at least one Contracting State
bound by Chapter II of the Treaty as elected
State.
53.8 Signature

The demand shall be signed by the appli-
cant,
Rule 54—The Applicant entitled to make a

Demand

54.1 Residence and Nationality

The residence or nationality of the appli-
cant shall, for the purposes of Article 31(2),
be determined according to Ruies 18.1 and
18.2.

54.2 Several Applicants: Same for All Elected
States

If all the applicants are applicants for the
purposes of all elected States, the right to
make a demand under Article 81(2) shall
exist if at least one of them is

(1) a resident or national of & Contract-
ing State bound by Chapter II and the in-
ternational application has been filed as
provided in Article 31(2) (a), or

(1) a person entitled to make a demand
under Article 31(2) (b) and the international
application has been filed as provided in the
declsion of the Assembly.

654.3 Several Applicants: Different for Dif-
Jerent Elected States

(a) For the purposes of different elected
States, different applicants may be indi-
cated, provided that, in respect of each
elected State, at least one of the applicants
indicated for the purposes of that State is

(1) a resident or national of a Contract-
ing State bound by Chapter II and the inter-
national application has been filed as pro-
vided in Article 31(2) (a), or,

(i1) a person entitled to make a demand
under Article 31(2) (b) and the International
application has been filed as provided in the
declsion of the Assembly,

(b) If the requirement under paragraph
(a) is not fulfilled in respect of any elected
State, the election of that State shall be
considered not to have been made.

54.4 Change in the Person or Name of the
Applicant

Any change In the person or name of the
applicant shall, on the request of the appli-
cant or the recelving Office, be recorded by
the International Bureau, which shall notify
the interested International Preliminary
Examining Authority and the elected Offices
accordingly.
Rules 55—Languages (International Prelim-

inary Examination)

556.1 The Demand

The demand shall be In the language of
the international application or, when a
translation is required under Rule 55.2, in
the language of that translation.

55.2 The International Application

(a) If the competent International Pre-
liminary Examining Authority is not part of
the same national Office or intergovernmen-
tal organization as the competent Interna-
tional Searching Authority, and if the inter-
national application is in a language other
than the language, or one of the languages,
specified In the agreement concluded be-
tween the International Bureau and the In-
ternational Preliminary Examining Authority
competent for the international preliminary
examination, the latter may require that the
applicant submit a translation of that ap-
plication,

(b) The translation shall be submitted
not later than the later of the following
two dates:

(i) the date on which the time limit un-
der Rule 46.1 expires,

(1) the date on which the demand is
submitted.

35145

(c) The translation shall contaln a state-
ment that, to the best of the applicant’s
knowledge, it 1s complete and faithful. This
statement shall be signed by the appli-
cant.

(d) If the provisions of paragraph (b)
and (c¢) are not complied with, the Inter-
national Preliminary Exzamining Authority
shall invite the applicant to comply with
them within 1 month from the date of the
invitation. If the applicant fails to do so,
the demand shall be considered as if it had
not been submitted and the International
Preliminary Examining Authority shall noti-
fy the applicant and the International Bu-
reau accordingly.

Rule 56—Later Elections

56.1 Election Submitied Later Than the De-
mand

The election of States not named in the
demand shall be effected by a notice signed
and submitted by the applicant, and shall
identify the international application and
the demand.
562 Identification of the International Ap-

plication

The international application shall bhe
identified as provided in Rule 53.6.
56.3 Identification of the Demand

The demand shall be identified by the
date on which it was submitted and by the
name of the International Preliminary Ex-
amining Authority to which it was sub-
mitted.
668.4 Form of Later Elections

The later election shall preferably be made
on & printed form furnished free of charge
to applicants. If it is not made on such a
form, it shall preferably be worded as fol-
lows: “In relation to the international ap-
plication filed with on under
No. by (applicant) (and the
demand for international preliminary exam-
ination submitted on to
undersigned elects the following additional
States(s) under Article 31 of the Patent Co-
operation Treaty: ____._ S
56.6 Language of Later Elections

The later election shall be in the language
of the demand.

Rule 75—The Handling Fee

57.1 Requirement to Pay

Each demand for international prelimin-
ary examination shall be subject to the pay«
ment of a fee for the benefit of the Inter=
national Bureau (“handling fee").
57.2 Amount

(a) The amount of the handling fee shall
be US $14.00 or 60 Swiss francs augmented
by as many times the same amount as the
number of languages into which the in-
ternational preliminary examination report
must, in application of Article 36(2), be
translated by the International Bureau.

(b) Where, because of a later election or
elections, the international preliminary ex=
amination report must, in application of Ar-
ticle 36(2), be translated by the Interna-
tional Bureau into one or more additional
languages, a supplement to the handling fee
shall be payable and shall amount to US
£14.00 or 60 Swiss francs for each additional
language.
57.3 Mode and Time of Payment

(a) Subject to paragraph (b), the han-
dling fee shall be collected by the Interna-
tional Preliminary Examining Authority to
which the demand is submitted and shall
be due at the time the demand is submitted.

(b) Any supplement to the handling fee
under Rule 57.2(b) shall be collected by the
International Bureau and shall be due at
the time the later election is submitted.

(c) The handling fee shall be payable In
the currency prescribed by the International
Praliminary Examining Authority to which
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the demand is submitted, it being under-
stood that, when transferred by that Au-
thority to the International Bureau, it shall
be freely convertible into Swiss currency.

(d) Any supplement to the handling fee
shall be payable in Swiss currency.

67.4 Failure to Pay (Handling Fee)

(&) Where the handling fee is not pald
as required by Rules 57.2(a) and 57.8(a) and
(¢), the International Preliminary Examin-
ing Authority shall invite the applicant to
pay the fee within 1 month from the date
of the invitation.

(b) If the applicant complies with the in-
vitation within the prescribed time limit,
the demand shall be considered as if it had
been received on the date on which the In-
ternational Preliminary Examining Author-
ity receives the fee, unless, under Rule 60.1
(b), a later date s applicable.

(e) If the applicant does not comply with
the invitation within the prescribed time
limit, the demand shall be considered as if
it had not been submitted.

57.5 Failure to Pay (Supplement to the Han-
dling Fee)

(a) Where the supplement to the han-
dling fee is not pald as required by Rules
567.2(b) and 57.3(b) and (d), the Interna-
tional Bureau shall invite the applicant to
pay the supplement within 1 month from
the invitation.

(b) If the applicant complies with the
invitation within the prescribed time limit,
the later election shall be considered as if it
had been received on the date on which the
International Bureau receives the supple-
ment, unless, under Rule 60.2(b), a later date
is applicable.

(c) If the applicant does not comply with
the invitation within the prescribed time
limit, the later election shall be considered
as if 1t had not been submitted.

57.6 Refund

In no case shall the handling fee, includ-

ing any supplement thereto, be refunded,
Rule 58—The Preliminary Ezamination Fee
68.1 Right to Ask for a Fee

(a) Each International Preliminary Ex-
amining Authority may require that the ap-
Plicant pay a fee (“prellminary examination
fee™) for its own benefit for carrying out the
international preliminary examination and
for performing all other tasks entrusted to
International Preliminary Examining Au-
thorities under the Treaty and these Regu-
lations.

(b) The amount and the due date of the
preliminary examination fee, if any, shall be
fixed by the International Preliminary Ex-
amining Authority, provided that the sald
due date shall not be earlier than the due
date of the handling fee.

(¢) The preliminary examination fee shall
be payable directly to the International Pre-
liminary Examining Authority. Where that
Authority is a national Office, it shall be pay-
able in the currency prescribed by that Of-
fice, and where the Authority is an inter-
governmental organization, it shall be pay-
able In the currency of the State in which
the Intergovernmental organization is lo-
cated or in any other currency which is
freely convertible Into the currency of the
sald State,

Rule 59—The Competent International Pre-
liminary Examining Authority
69.1 Demands under Article 31 (2) (a)
For demands made under Article 31 (2) (a),
each Contracting State bound by the pro-

vislons of Chapter II shall, in accordance
with the terms of the applicable agreement

referred to in Article 32(2) and (3), inform
the International Bureau which Interna-
tional Preliminary Examining Authority is
or which International Prellminary Exam-
ining Authorities are competent for the in-
ternational preliminary examination of In-
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ternational applications filed with its na-
tional Office, or, in the case provided for in
Rule 18.1(b), with the national Office of an-
other State or an intergovernmental organi-
zation acting for the former Office, and the
International Bureau shall promptly publish
such information. Where several Interna-
tional Preliminary Examining Authorities
are competent, the provisions of Rule 85.2
shall apply mutatis mutandis.

59.2 Demands under Article 31(2) (b)

As to demands made under Article 81(2)
(b), the Assembly, in specifying the Inter-
national Pre Examining Authority
competent for International applications
filed with a national Office which is an In-
ternational Preliminary Examining Author-
ity, shall give preference to that Authority;
if the national Office 1s not an International
Preliminary Examining Authority, the As-
sembly shall give preference to the Interna-
tional Prel Examining Authority rec-
ommended by that Office.

Rule 60—Certain Defects in the Demand or
Elections
60.1 Defects in the Demand

(a) If the demand does not comply with
the requirements specified in Rules 53 and
b5, the International Preliminary Examining
Authority shall invite the applicant to cor-
rect the defects within 1 month from the
date of the invitation.

(b) If the applicant complies with the in-
vitation within the prescribed time limit, the
demand shall be considered as if it had been
recelved on the date on which the Interna-
tional Preliminary Examining Authority re-
ceives the correction, or, when the han-
dling fee is received under Rule 67.4(b) at
a later date, on that date.

(e) If the applicant does not comply with
the Invitation within the prescribed time
limit, the demand shall be considered as if
it had not been submitted.

(d) If the defect is noticed by the Inter-
national Bureau, it shall bring the defect to
the attention of the International Prelimi-
nary Examining Authority, which shall then
proceed as provided in paragraphs (a) to (c).
60.2 Defects in Later Elections

(a) If the later election does mot comply
with the requirements of Rule 56, the In-
ternational Bureau shall invite the appli-
cant to correct the defects within 1 month
from the date of the Invitation.

(b) If the applicant complies with the
invitation within the prescribed time limit,
the later election shall be considered as if
it had been recelved on the date on which
the International Bureau receives the cor-
rection, or, where the supplement to the
handling fee is received under Rule 57.5(b)
at a later date, on that date.

(c) If the applicant does not comply with
the invitation within the prescribed time
limit, the later election shall be considered
as if 1t had not been submitted.

60.3 Attempted elections

If the applicant has attempted to elect &
State which is not a designated State or
which is not bound by Chapter II, the at-
tempted election shall be considered not to
have been made, and the International Bu-
reau shall notify the applicant accordingly.
Rule 61—Notification of the demand and

elections

681.1 Notifications to the Internatinmal Bu-
reau, the Applicant, and the Interna-
tional Preliminary Examiring Author-
ity

(a) ‘The International Preliminary Ex-
amining Authority shall indicate on both
copies of the demand %he date of receipt or,
where applicable, the data referred to in Rule
€0.1(b). The International Preliminary Ex-
amining Authority shall promptly send the
original copy to the International Bureau.

It shall keep the other copy in its files.
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(b) The International Preliminary Exam-
ining Authority shall promptly inform the
applicant in writing of the date of receipt of
the demand. Where the demand has been
considered under Rules 57.4(¢c) or 60.1(c) as
if it had not been submitted, the Interna-
tional Preliminary Examining Authority
shall notify the applicant accordingly.

(¢) The International Bureau shall
promptly notify the International Prelimi-
nary Examining Authority and the applicant
of the receipt, and the date of receipt, of
any later election. That date shall be the
actual date of receipt by the International
Bureau or, where applicable, the date re-
ferred to in Rule 60.2(b). Where the later
electlon has been considered under Rules
57.5(c) or 60.2(c) as if it had not been sub-
mitted, the International Bureau shall notify
the applicant accordingly.

61.2 Notifications to the elected offices

(a) The notification provided for in Arti-
cle 31(7) shall be effected by the Interna-
tional Bureau.

(b) The notification shall indicate the
number and filing date of the international
application, the name of the applicant, the
name of the receiving Office, the flling date
of the application whose priority is claimed
(where priority is claimed), the date of re-
ceipt by the International Preliminary Ex-
amining Authority of the demand, and—in
the case of later elections—the date of re-
celpt by the International Bureau of the
later election.

(c) The notification shall be sent to the
elected Office promptly after the expiration
of the 18th month from the priority date,
or, if the international preliminary examina-
tion report is communicated earlier, then,
at the same time as the communication
of that report. Elections effected after such
notification shall be notified promptly after
they have been effected.

613 Information for the Applicant

The International Bureau shall inform
the applicant in writing that it has effected
the notification referred to in Rule 61.2. At
the same time, it shall indicate to him, in
respect of each elected State, any applicable
time limit under Article 39(1) (b).

Rule 62—Copy for the International Prelimi-
nary Examining Authority
62.1 The International Application

(a) Where the competent International
Preliminary Examining Authority is part of
the same national Office or intergovern-
mental organization as the competent Inter-
national Searching Authority, the same file
shall serve the purposes of International
search and international preliminary exami-
nation.

(b) Where the competent International
Searching Authority is not part of the same
national Office or intergovernmental orga-
nization as the competent International
Preliminary Examining Authority, the Inter-
national Bureau shall, promptly upon receipt
of the International search report or, if the
demand was received after the international
search report, promptly upon receipt of the
demand, send a copy of the international
application and the international search re-
port to the said Preliminary Examining Au-
thority. In cases where, instead of the inter-
national search report, a declaration under
Article 17(2) (a) has issued, references ‘n the
preceding sentence to the international
search. report shall be considered references
to the sald declaration.

62.2 Amendments

(a) Any amendment filed under Article 19
shall be' promptly transmitted by the Inter-

national Bureau to the International Pre-
liminary Examining Authority. If, at the
time of filing such amendments, a demand
for international preliminary examination
has already been submitted, the applicant
shall, at the same time as he files the amend-
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ments with the International Bureau, also
file a copy of such amendments with the
International Prellminary Examining Au-
thority.

(b) If the time limit for filing amend-
ments under Article 19 (see Rule 46.1) has
expired without the applicant’s having filed
amendments under that Article, or if the
applicant has declared that he does not wish
to make amendments under that Article, the
International Bureau shall notify the Inter-
national Preliminary Examining Authority
accordingly.

Rule 63—Minimum Reguirements for Inter-
national Preliminary Ezamining Authorities
63.1 Definition of Minimum Requirements

The minimum requirements referred to in
Article 32(3) shall be the following:

(1) the national Office or intergovernmen-
tal organization must have at least 100 full-
time employees with sufficient technical
qualifications to carry out examinations;

(i1) that Office or organization must have
at its ready disposal at least the minimum
documentation referred to in Rule 34, prop-
erly arranged for examination purposes;

(i11) that Office or organization must have
8 staff which is capable of examining in the
required technical fields and which has the
language facilities to understand at least
those languages in which the minimum
documentation referred to in Rule 34 is writ-
ten or is translated.

Rule 64—Prior Art for International
Preliminary Examination
64.1 Prior Art

(a) For the purposes of Article 33 (2) and
(3), everything made avalilable to the public
anywhere in the world by means of written
disclosure (including drawings and other
illustrations) shall be considered prior art
provided that such making avallable oc-
curred prior to the relevant date.

(b) For the purposes of paragraph (a),
the relevant date will be:

(1) subject to item (ii), the international
fillng date of the international application
under international preliminary examination;

(i) where the international application
under international preliminary examination
validly claims the priority of an earlier ap-
plication, the filing date of such earlier ap-
plication.

642 Non-Written Disclosures

In cases where the making available to the
public occurred by means of an oral disclo-
sure, use, exhibitlon or other non-written
means (“non-written disclosure”) before the
relevant date as defined in Rule 64.1(b) and
the date of such non-written disclosure is
indicated in a written disclosure which has
been made available to the public after the
relevant date, the non-written disclosure
shall not be considered part of the prior art
for the purposes of Article 33 (2) and (3).
Nevertheless, the international preliminary
examination report shall call attention to
such non-written disclosure in the manner
provided for in Rule 70.9.

64.3 Certain Published Documents

In cases where any application or any
patent which would constitute prior art for
the purposes of Article 33 (2) and (3) had it
been published prior to the relevant date re-
ferred to in Rule 64.1 was published, as such,
after the relevant date but was filed earlier
than the relevant date or claimed the pri-
ority of an earlier application which had
been filed prior to the relevant date, such
published application or patent shall not be
considered part of the prior art for the pur-
poses of Article 33 (2) and (3). Nevertheless,
the international preliminary examination
report shall call attention to such applica=-
tion or patent in the manner provided for
in Rule 70.10.
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Rule 65—Inventive Step on Non-obviousness

65.1 Approach to Prior Art

For the purposes of Article 33(3), the inter-
national preliminary examination shall take
into consideration the relation of any partic-
ular claim to the prior art as a whole. It shall
take into consideration the clalm’s relation
not only to individual documents or parts
thereof taken separately but also its relation
to combinations of such documents or parts
of documents, where such combinations are
obvious to a person skilled in the art.

65.2 Relevant Date

For the purposes of Article 33(3), the rele-
vant date for the consideration of inventive
step (non-obviousness) is the date prescribed
in Rule 64.1.

Rule 66—Procedure Before the International

Preliminary Examining Authority

66.1 Basis of the International Preliminary
Ezamination

Before the International preliminary exam-
ination starts, the applicant may make
amendments according to Article 34(2) (b)
and the international preliminary examina-
tion shall initially be directed to the claims,
the description, and the drawings, as con-
tained in the international application at the
time the international preliminary examina-
tion starts.

66.2 First Written Opinion of the Interna-
tional Preliminary Ezamining Au-
thority

(a) If the International Preliminary Ex-
amining Authority

(1) considers that the international appli-
cation has any of the defects described in
Article 34(4),

(1) considers that the international pre-
liminary examination report should be nega-
tive In respect of any of the claims because
the invention claimed therein does not ap-
pear to be novel, does not appear to involve
an inventive step (does not appear to be non-
obvious), or does not appear to be indus-
trially applicable,

(ii1) notlces that there is some defect in
the form or contents of the international ap-
plication under the Treaty or these Regula-
tions,

(iv) considers that any amendment goes
beyond the disclosure in the international
application as filed, or

{v) wishes to accompany the international
preliminary examination report by observa-
tions on the clarity of the claims, the descrip-
tion, and the drawings, or the question
whether the claims are fully supported by
the description,
the sald Authority shall notify the applicant
accordingly in writing.

(b) The notification shall fully state the
reasons for the opinion of the International
Preliminary Examining Authority.

(¢) The notification shall invite the appli-
cant to submit a written reply together,
where appropriate, with amendments or cor-
rections.

{(d) The notification shall fix a time limit
for the reply. The time limit shall be reason-
able under the circumstances. It shall nor-
mally be 2 months after the late of notifica-
tion. In no case shall it be shorter than 1
month after the said date. It shall be at least
2 months after the said date where the inter-
national search report is transmitted at the
same time as the notification. In no case shall
it be more than 3 months after the sald date.
66.3 Formal Response to the International

Preliminary Ezemining Authority

(a) The applicant may respond to the in-
vitation referred to in Rule 66.2(c) of the
International Preliminary Examining Au-
thority by making amendments or corrections
or—if he disagrees with the opinion of that
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Authority—by submitting arguments, as the
case may be, or do both.

(b) Any response shall be submitted di-
rectly to International Preliminary Examin-
ing Authority.

66.4 Additional Opportunity for Amendment
or Correction

(a) If the Internatiomal Preliminary Ex=-
amining Authority wishes to issue one or
more additional written opinions, it may do
80, and Rules 66.2 and 66.3 shall apply.

(b) On the request of the applicant, the
International Preliminary Examining Au-
thority may give him one or more additional
opportunities to submit amendments or
corrections.

66.5 Amendment

Any change, other than the rectification of
obvious errors of transcription, in the claims,
the description, or the drawings, including
cancellation of claims, omission of passages in
the description, or omission of certaln draw-
ings, shall be considered an amendment.
668.8 Informal Communications With the

Applicant

The International Preliminary Examining
Authority may, at any time, communicate
informally, over the telephone, in writing,
or through personal interviews, with the ap-
plicant. The said Authority shall, at its dis-
cretion, decide whether it wishes to grant
more than one personal interview if so re-
quested by the applicant, or whether it
wishes to reply to any informal written com-
munication from the applicant.

66.7 Priority Document

(a) If the International Preliminary Ex-
amining Authority needs a copy of the ap-
plication whose priority is claimed in the
international application, the International
Bureau shall, on request, promptly furnish
such copy, provided that, where the request
is made before the International Bureau has
received the priority document under Rule
17.1(a), the applicant shall furnish such copy
to the International Bureau and directly to
the International Preliminary Examining
Authority.

{(b) If the application whose priority 18
claimed is in a language other than the lan=
guage or one of the languages of the Inter-
national Preliminary Examining Authority,
the applicant shall furnish, on invitation,
a translation in the said language or one
of the said languages.

(c) The copy to be furnished by the appli-
cant under paragraph (a)-and the transla-
tion referred to in paragraph (b) shall be
furnished not later than by the expiration
of 2 months from the date of the request
or invitation. If they are not furnished with-
in that time limit, the international pre=-
liminary examination report shall be estab-
lished as if the priority had not been claimed.
66.8 Form of Corrections and Amendments

(a) The applicant shall be required to
submit a replacement sheet for every sheet
of the international application which, on
account of a correction or amendment, differs
from the sheet originally filed. The letter
accompanying the replacement sheets shall
draw attention to the differences between
the replaced sheets and the replacement
sheets. To the extent that any amendment
results in the cancellation of an entire sheet,
that amendment shall be communicated in
a letter.

(b) The International Preliminary Exam-
ining Authority shall mark on each replace-
ment sheet the international application
number, the date on which it was received,
and the stamp ldentifying the sald Authority.
It shall keep in its files any replaced sheet,
the letter acompanying the replacement
sheet or sheets, and any letter referred to In
the last sentence of paragraph (a).
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Rule 67—Subject Matter Under
Article 34(4) (a) (1)
67.1 Definition

No International Preliminary Examining
Authority shall be required to carry out an
international preliminary examination on an
international application if, and to the ex-
tent to which, its subject matter is any of
the following:

(1) sclentific and mathematical theories,

(i1) plant or animal varieties or essentially
biological processes for the production of
plants and animals, other than microbiologi-
cal processes and the products of such
processes.

(ill) schemes, rules or methods of doing
business, performing purely mental acts or
playing games,

(iv) methods for treatment of the hu-
man or animal body by surgery or therapy,
as well as diagnostic methods,

(v) mere presentations of information,

(vi) computer programs to the extent
that the International Prellminary Examin-
ing Authority is not equipped to carry out
an international preliminary examination
concerning such programs,

Rule 68—Lack of Unity of Invention (Inter-
national Preliminary Examination)
68.1 No Invitation To Restirict or Pay

Where the International Preliminary Ex-
amining Authority finds that the require-
ment of unity of invention is not complied
with and chooses not to invite the applicant
to restrict the clalms or to pay additional
fees, it shall establish the international pre-
liminary examinination report, subject to
Article 34(4) (b), In respect of the entire in-
ternational application, but shall indicate, in
the sald report, that, in its opinion, the re-
quirement of unity of invention is not ful-
filled and shall specify the reasons for which
the international application is not con-
sldered as complying with the requirement
of unity of invention.

68.2 Invitation To Restriet or Pay

‘Where the International Preliminary Ex-
amining Authority finds that the require-
ment of unity of invention is not complied
with and chooses to invite the applicant, at
his option, to restrict the claims or to pay
additional fees, it shall specify at least one
possibility of restriction which, in the opinion
of the International Preliminary Examining
Authority, would be in compliance with the
applicable requirement, and shall specify the
amount of the additional fees and the rea-
sons for which the international application
is not considered as complying with the re-
quirement of unity of invention. It shall,
at the same time, fix a time limit, with
regard to the clrcumstances of the case, for
complying with the Invitation; such time
1imit shall not be shorter than 1 month,
and it shall not be longer than 2 months,
from the date of the invitation.

68.3 Additional Fees

(a) The amount of the additional fee due
for iInternational preliminary examination
under Article 34(3) (a) shall be determined
by the competent International Preliminary
Examining Authority.

(b) The additional fee due for interna-
tlonal preliminary examination under Article
34(8) (a) shall be payable direct to the In-
‘i‘.:mationa:l Preliminary Examining Author-

y.

(c) Any applicant may pay the additional
fee under protest, that is, accompanied by a
reasoned statement to the effect that the
international application complies with the
requirement of unity of Invention or that
the amount of the required additional fee is
excessive. Such protest shall be examined by
& three-member board or other speclal in-
stance of the International Preliminary Ex-
amining Authority, or any competent higher
authority, which, to the extent that it finds
the protest justified, shall order the total or
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partial reimbursement to the applicant of
the additional fee. On the request of the ap-
plicant, the text of both the protest and
the decision thereon shall be notified to the
elected Offices as an annex to the interna-
tional preliminary examination report.

(d) The three-member board, special In-
stance or competent higher authority, re-
ferred to in paragraph (c), shall not com-
prise any person who made the decision
which is the subject of the protest.

68.4 Procedure in the Case of Insufficient
Restriction of the Claims

If the applicant restricts the claims but
not sufficlently to comply with the require-
ment of unity of invention, the Interna-
tional Preliminary Examining Authority shall
proceed as provided in Article 84(3) (c).
68.5 Main Invention

In case of doubt which invention as the
main invention for the purposes of Article
34(3) (¢), the invention first mentioned in
the claims shall be considered the main in-
vention.

Rule 69—Time Limit For International Pre-
lminary Examination
69.1 Time Limit for International Prelimi-
nary Examination

(a) All agreements concluded with Inter-
national Preliminary Examining Authorities
shall provide for the same time limit for
the establishment of the international pre-
liminary examination report. This time limit
shall not exceed :

(i) 6 months after the start of the inter-
national preliminary examination,

(i1) In cases where the International Pre-
liminary Examining Authority issues an in-
vitation to restrict the claims or pay addi-
tional fees (Article 34(3)), 8 months after
the start of the international preliminary
examination.

(b) International preliminary examina-
tion shall start upon recelpt, by the Interna-
tional Preliminary Examining Authority:

(i) under Rule 62.2(a), of the claims as
amended under Article 19, or

(i) under Rule 62.2(b), of a notice from
the International Bureau that no amend-
ments under Article 19 have been filed within
the prescribed time limit or that the appli-
cant has declared that he does not wish to
make such amendments, or

(ii1) of a notice, after the international
search report is in the possession of the In-
ternational Preliminary Examining Author-
ity, from the applicant expressing the wish
that the international preliminary examina-
tlon should start and be directed to the
claims as specified in such notice, or

(iv) of a notice of the declaration by the
International Searching Authority that no
international search report will be estab-
lished (Article 17(2) (a)).

(c) If the competent International Pre-
liminary Examining Authority is part of the
same national Office or intergovernmental or-
ganization as the competent International
Searching Authority, the international pre-
liminary examination may, if the Interna-
tional Preliminary Examining Authority so
wishes, start at the same time as the interna-
tional search. In such a case, the interna-
tional preliminary examination report shall
be established, notwithstanding the provi-
slons of paragraph (a), no later than 6
months after the expiration of the time limit
allowed under Article 19 for amending the
claims.

Rule 70—The International Preliminary

Ezamination Report
70.1 Defiinition

For the purposes of this Rule, “report"”
shall mean international preliminary ex-
amination report.

70.2 Basis of the Report

(a) If the claims have been amended,
the report shall issue on the claims as
amended.
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(b) If, pursuant to Rule 66.7(c), the re-
port is established as if the priority had not
been claimed, the report shall so indicate.

(c) If the International Prellminary Ex-
amining Authority considers that any amend-
ment goes beyond the disclosure in the in-
ternational application as filed, the report
shall be established as if such amendment
had not been made, and the report shall so
indicate. It shall also indicate the reasons
why it conslders that the amendment goes
beyond the sald disclosure.

70.3 Identifications

The report shall identify the International
Preliminary Examining Authority which es-
tablished it by indicating the name of such
Authority, and the international application,
by indicating the international application
number, the name of the applicant, the
name of the recelving Office, and the inter-
national filing date.

704 Dates

The report shall indicate:

(1) the date on which the demand was
submitted, and

(ii) the date of the report; that date shall
be the date on which the report is completed.
70.6 Classification

(a) The report shall repeat the classifica-
tion given under Rule 433 if the Interna-
tional Preliminary Examining Authority
agrees with such classification,

(b) Otherwise, the International Prelim-
inary Examining Authority shall indicate in
the report the classification, at least accord-
ing to the International Patent Classification,
which It considers correct.

70.6 Statement under Article 35(2)

(a) The statement referred to In Article
35(2) shall consist of the words “YES" or
“NO,” or their equivalent in the language of
the report, or some appropriate sign provided
for in the Administrative Instructions, and
shall be accompanied by the citations, ex-
planations and observations, if any, referred
to in the last sentence of Article 35(2).

(b) If any of the three criteria referred to
in Article 35(2) (that is, novelty, inventive
step (non-obviousness), Industrial applica-
bility) is not satisfied, the statement shall
be negative. If, in such a case, any of the
criteria, taken separately, is satisfled, the re-
port shall specify the criterion or criteria so
satisfied.

70.7 Citations under Article 35(2)

(a) The report shall cite the documents
considered to be relevant for supporting the
statements made under Article 35(2).

(b) The provisions of Rule 43.5(b) and (e)
shall apply also to the report.

70,8 Ezplanations under Article 35(2)

The Administrative Instructions shall con-
taln guidelines for cases in which the ex-
planations referred to in Article 35(2) should
or should not be given and the form of such
explanations. Such guidelines shall be based
on the following principles:

(1) explanations shall be given whenever
the statement in relation to any claim 1is
negative;

(i1) explanations shall be given whenever
the statement is positive unless the reason
for citing any document is easy to imagine
on the basis of consultation of the cited docu-
ment;

(111) generally, explanations shall be given
if the case provided for in the last sentence
of Rule 70.6(b) obtains.

708 Non-Written Disclosures

Any non-written disclosure referred to in
the report by virtue of Rule 64.2 shall be men-
tioned by indicating its kind, the date on
which the written disclosure referring to the
non-written disclosure was made avallable
to the public, and the date on which the
non-written disclosure occurred in publie.
70.10 Certain Published Documents

Any published application or any patent
referred to in the report by virtue of Rule
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64.3 shall be mentioned as such and shall be
accompanied by an indication of its date of
publication, of its filing date, and its claimed
priority date (if any). In respect of the
priority date of any such document, the re-
port may indicate that, in the opinion of the
International Prellminary Examining Au-
thority, such date has not been valldly
claimed.

70.11 Mention of Amendments or Correction
of Certain Defects

If, before the International Preliminary
Examining Authority, amendments or correc-
tions have been made, this fact shall be indi-
cated in the report.

70.12 Mention of Certain Defects

If the International Preliminary Examin-
ing Authority considers that, at the time it
prepares the report:

(1) the international application contains
any of the defects referred to in Rule 66.2
(a) (ii1), it shall include this opinion and the
reasons therefor in the report;

(i1) the international application calls for
any of the observations referred to in Rule
66.2(a) (v), it may include this opinion in
the report and, if it does, it shall also indi-
cate In the report the reasons for such
opinion.

70.183 Remarks Concerning Unity of Inven-
tion

If the applicant paid additional fees for
the international preliminary examination,
or if the international application or the
international preliminary examination was
restricted under Article 34(3), the report
shall so indicate. Furthermore, where the in-
ternational preliminary examination was car-
ried out on restricted clalms (Article 34(3)
(a)), or on the main invention only (Article
84(3) (c)), the report shall indicate what
parts of the international application were
and what parts were not the subject of in-
ternational preliminary examination.

70.14 Signature

The report shall be signed by an authorized
officer of the International Preliminary Ex-
amining Authority.

70.16 Form

The physical requirements as to the form
of the report shall be prescribed by the Ad-
ministrative Instructions.
70.16 Attachment of

Amendments

If the claims, the description, or the draw-
ings, were amended or any part of the inter-
national application was corrected before the
International Preliminary Examining Au-
thority, each replacement sheet marked as
provided in Rule 66.8(b) shall be attached
to the report as an annex thereto. Replace-
ment sheets superseded by later replacement
sheets shall not be attached. If the amend-
ment is communicated in a letter, a copy of
such letter shall also be annexed to the
report.

70.17 Languages of the Report and the
Annezes

(a) The report shall be in the language in
which the international application to which
it relates is published.

(b) Any annex shall be both in the lan-
guage In which the international application
to which it relates was filed and also, if it
is different, in the language in which the
international application to which it relates
is published.

Rule 71—Transmittal of the International
Preliminary Ezamination Report
T1.1 Recipients

The International Preliminary Examining
Authority shall, on the same day, transmit
one copy of the international preliminary
examination report and its annexes, if any,
to the International Bureau, and one copy
to the applicant.

Corrections and
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71.2 Copies of Cited Documents

(a) The request under Article 38(4) may
be presented any time during 7 years from
the international filing date of the interna-
tional application to which the report relates.

(b) The International Preliminary Exam-
ining Authority may require that the party
(applicant or elected Office) presenting the
request pay to it the cost of preparing and
maliling the coples. The level of the cost of
preparing copies shall be provided for in the
agreements referred to in Article 32(2) be-
tween the International Preliminary Exam-
ining Authorities and the International Bu-
reau.

(c) Any International Preliminary Ezx-
amining Authority not wishing to send coples
direct to any elected Office shall send a copy
to the International Bureau and the Inter-
national Bureau shall then proceed as pro-
vided in paragraphs (a) and (b).

(d) Any International Prel Examin-
ing Authority may perform the obligations
referred to in (a) to (¢) through another
agency responsible to it.

Rule 72—Translation of the International
Preliminary Examination Report
72.1 Languages

(a) Any elected State may require that the
international preliminary examination re-
port, established in any language other than
the official language, or one of the official
languages, of its national Office, be translated
into English, French, German, Japanese, Rus-
slan, or Spanish.

(b) Any such requirement shall be notified
to the International Bureau, which shall
promptly publish it in the Gazette.

722 Copies of Translations for the Appli-
cant

The International Bureau shall transmit a
copy of each translation of the international
preliminary examination report to the ap-
plicant at the same time as It communicates
such translation to the interested elected
Office or Offices.

723 Observations on the Translation

The applicant may make written observa-
tions on what, in his opinion, are errors of
translation in the translation of the inter-
national preliminary examination report and
shall send a copy of any such observations to
each of the interested elected Offices and a
copy to the International Bureau.

Rule 73—Communication of the Internation-
al Preliminary Examination Report

73.1 Preparation of Copies

The International Bureau shall prepare the
coples of the documents to be communicated
under Article 36(3) (a).

73.2 Time Limit for Communication

The communication provided for in Article
36(3) (a) shall be effected as promptly as
possible.

Rule 74—Translations of Annex of the
International Preliminary Ezamination
Report and Transmittal Thereof

74.1 Time Limit

Any replacement sheet referred to in Rule
70.16, or any amendment referred to in the
last sentence of that Rule which was filed
prior to the furnishing of the translation of
the international application required under
Article 39, or, where the furnishing of such
translation is governed by Article 64)2) (a)
(i), which was filed prior to the furnishing
of the translation of the international appli-
cation required under Article 22, shall be
translated and transmitted together with the
furnishing under Article 39, or, where ap-
plicable. under Article 22, or, if filed less
than 1 month before such furnishing or if
filed after such furnishing, 1 month after it
has been filed.
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Rule 75—Withdrawal of the Demand, or of
Elections

76.1 Withdrawals

(a) Withdrawal of the demand or all the
elections may be effected prior to the expira-
tion of 25 months from the priority date ex-
cept as to any elected State In which national
processing or examination has already
started. Withdrawal of the election of any
elected Btate may be effected prior to the date
on which examination and processing may
start in that State.

(b) Withdrawal shall be effected by &
signed notice from the applicant to the In-
ternational Bureau. In the case of Rule 4.8
(b), the notice shall require the signature of
all the applicants.

76.2 Notification of Elected Offices

(a) The fact that the demand or all elec-
tions have been withdrawn shall be promptly
notified by the International Bureau to the
national Offices of all States which, up to the
time of the withdrawal, were elected States
and had been informed of their election.

(b) The fact that any election has been
withdrawn and the date of recelpt of the
withdrawal shall be promptly notified by the
International Bureau to the elected Office
concerned, except where it has not yet been
informed that it had been elected.

76.3 Notification of the International Pre-
liminary Ezamining Authority

The fact that the demand or all elections
have been withdrawn shall be promptly noti-
fled by the International Bureau to the In=-
ternational Preliminary Examining Authority
if, at the time of the withdrawal, the latter
had been informed of the existence of the
demand.

764 Faculty Under Article 37(4) ()

(a) Any Contracting State wishing to take
advantage of the faculty provided for In
Article 37(4) (b) shall notify the Interna-
tional Bureau in writing.

(b) The notification under paragraph (a)
shall be promptly published by the Interna-
tional Bureau in the Gazette, and shall have
effect in respect of international applica-
tions filed more than 1 month after the pub-
lecation date of the relevant issue of the
Gazette,

Rule 76—Languages of Translations and
Amounts of Fees Under Article 39(1);
Translation of Priority Document

76.1 Notification

(a) Any Contracting State requiring the
furnishing of & translation or the payment
of a national fee, or both, under Article
89(1), shall notify the International Bureau
of:

(1) the languages from which and the
language into which it requires translation,

(11) the amount of the national fee.

(b) Any notification received by the In-
tfernational Bureau under paragraph (a)
shall be published by the International Bu-
reau in the Gazette.

(¢) If the requirements under paragraph
(a) change later, such changes shall be noti-
fled by the Contracting State to the Inter-
national Bureau and that Bureau shall
promptly publish the notification in the
Gazette. If the change means that transla-
tion is required into a language which, before
the change, was not required, such change
shall be effective only with respect to a
demand submitted later than 2 months after
the publication of the notification in the
Gazette. Otherwise, the effective date of any
change shall be determined by the Contract-
ing State.

762 Languages

The language into which translation may
be required must be an officlal language of
the elected Office. If there are several of such
languages, no translation may be required
if the international application is in one of
them. If there are several officlal languages
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and a translation must be furnished, the ap~
plicant may choose any of those languages.
Notwithstanding the foregoing provisions of
this paragraph, if there are several official
languages but the national law prescribes the
use of one such language for foreigners, a
translation into that language may be
required.

76.3 Statements Under Article 19

For the purposes of Article 39 and the
present Rule, any statement made under
Article 19(1) shall be considered as part of
the international application.

76.4 Time Limit for Translation of Priority
Document

The applicant shall not be required to fur-
nish to any elected Office a certified transla-
tion of the priority document before the ex-
piration of the applicable time limit under
Article 39.

Rule 77—Faculty Under Article 39(1) (b)
T7.1 Ezercise of Faculty

(a) Any Contracting State allowing a time
limit expiring later than the time limit pro-
vided for in Article 39(1) (a) shall notify the
Intenational Bureau of the time limit so
fixed,

(b) Any notification received by the In-
ternational Bureau under paragraph (a)
shall be promptly published by the Interna-
tional Bureau in the Gagzette.

(¢) Notifications concerning the shortening
of the previously fixed time 1imit shall be ef-
fective in relation to demands submitted
after the expiration of 8 months computed
from the date on which the notification was
published by the International Bureau.

(d) Notifications concerning the lengthen-
ing of the previously fixed time limit shall
become effective upon publication by the In-
ternational Bureau in the Gazette in respect
of demands pending at the time or submitted
after the date of such publication, or, if the
Contracting State effecting the notification
fixes some later date, as from the latter date.

Rule 78—Amendment of the Claims, the De-
seription, and the Drawings, Before Elected
Offices

78.1 Time Limit Where Elections Is Effected

Prior to Ezpiration of 19 Months from
Priority Date

(8) Where the election of any Contract-
ing State is effected prior to the expiration
of the 19th month from the priority date,
the applicant shall, if he so wishes, exercise
the right under Article 41 after the trans-
mittal of the international preliminary ex-
amination report under Article 86(1) has
been effected and before the time limit ap-
plicable under Article 39, expires, provided
that, if the said transmittal has not taken
place by the "expiration of the time limit
applicable under Article 39, he shall exercise
the said right not later than on such expira-
tion date. In either case, the applicant may
exercise the sald right at any other time if
B0 permitted by the national law of the said
State.

(b) In any elected State in which the na-
tional law provides that examination starts
only on special request, the national law may
provide that the time limit within or the
time at which the applicant may exercise
the right under Article 41 shall, where the
election of any Contracting State is effected
prior to the expiration of the 19th munth
from the priority date, be the same as that
provided by the national law for the filing of
amendments In the case of the examination,
on speclal request, of national applications,
provided that such time limit shall not expire
prior to, or such time shall not come before,
the expiration of the time limit applicable
under Article 39.

78.2 Time Limit Where Election Is Effected
After Exzpiration of 19 Months From
Priority Date

Where the election of any Contracting

State has been effected after the expiration
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of the 19th month from the priority date and
the applicant wishes to make amendments
under Article 41, the time limit for making
amendments under Article 28 shall apply.
78.3 Utility Models

The provisions of Rules 6.6 and 13.6 shall
apply, mutatis mutandis, before elected Of-
fices. If the election was made before the
expiration of the 19th month from the prior-
ity date, the reference to the time limit ap-
plicable under Article 22 is replaced by a
reference to the time limit applicable under
Article 39.

PART D—RULES CONCERNING CHAPTER III OF
THE TREATY
Rule 79—Calendar
79.1 Ezpressing Dates

Applicants, national Offices, receiving Of-
fices, International Searching and Prelimi-
nary Examining Authorities, and the Inter-
national Bureau, shall, for the purposes of
the Treaty and the Regulations, express any
date in terms of the Christian era and the
Gregorian calendar, or, if they use other
eras and calendars, they shall also express
any date in terms of the Christian era and
the Gregorian calendar.

Rule 80—Computation of Time Limits
B80.1 Periods Ezpressed in Years

When a period is expressed as one year or
& certain number of years, computation shall
start on the day following the day on which
the relevant event occurred, and the period
shall expire in the relevant subsequent year
in the month having the same name and on
the day having the same number as the
month and the day on which the sald event
occurred provided that if the relevant sub-
sequent month has no day with the same
number the period shall expire on the last
day of that month.

80.2 Periods Expressed in Months

When a period is expressed as one month
or & certain number of months, computation
shall start on the day following the day on
which the relevant event occurred, and the
period shall expire in the relevant subse-
quent month on the day which has the same
number as the day on which the said event
occurred, provided that if the relevant sub-
sequent month has no day with the same
number the period shall expire on the last
day of that month.

80.3 Periods Expressed in Days

When a period is expressed as a certain
number of days, computation shall start on
the day following the day on which the rele-
vant event occurred, and the perlod shall ex-
plre on the day on which the last day of the
count has been reached.

80.4 Local Dates

(a) The date which is taken Into consider-
atlon as the starting date of the computation
of any period shall be the date which pre-
vails in the locallty at the time when the
relevant event occurred.

(b) The date on which any period expires
shall be the date which prevails in the lo-
cality in which the required document must
be filed or the required fee must be paid.
B80.5 Ezpiration on a Non-Working Day

If the expiration of any perliod during
which any document or fee must reach a na-
tional Office or intergovernmental organiza-
tion falls on a day on which such Office or
organization is not open to the public for
the purposes of the transaction of official
business, or on which ordinary mail is not
delivered in the locality in which such Of-
fice or organization is situated, the period
shall expire on the next subsequent day on
which neither of the said two circumstances
exists.

80.8 Date of Documents

Where a period starts on the day of the
date of a document or letter emanating from
a national Office or intergovernmental or-
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ganization, any interested party may prove
that the said document or letter was maliled
on a day later than the date it bears, in
which case the date of actual malling shall,
for the purposes of computing the perlod, be
considered to be the date on which the
period starts,

80.7 End of Working Day

(a) A period expiring on a given day shall
expire at the moment the national Office or
intergovernmental organization with which
the document must be filed or to which the
fee must be paid closes for business on that

{b) Any Office or organization may depart
from the provisions of paragraph (a) up to
midnight on the relevant day.

(¢) The International Bureau shall be
open for business until 6 p.m.

Rule 81—Modification of Time Limits Fized
in the Treaty
81.1 Proposal

(a) Any Contracting State or the Director
General may propose a modification under
Article 47(2).

(b) Proposals made by a Contracting State
shall be presented to the Director General.
812 Decision by the Assembly

(a) When the proposal is made to the As-
sembly, its text shall be sent by the Director
General to all Contracting States at least 2
months in advance of that session of the As-
sembly whose agenda includes the proposal.

(b) During the discussion of the proposal
in the Assembly, the proposal may be amend-
ed or consequential amendments proposed.

(¢) The proposal shall be considered adopt-
ed If none of the Contracting States present
at the time of voting votes against the pro-
posal.

813 Voting by Correspondence

(a) When voting by correspondence I8
chosen, the proposal shall be included in a
written communication from the Director
General to the Contracting States, Inviting
them to express their vote in writing.

(b) The invitation shall fix the time limit
within which the reply containing the vote
expressed in writing must reach the Inter-
national Bureay. That time limit shall not be
less than 3 months from the date of the in-
vitation.

(c) Replies must be either positive or nega-
tive. Proposals for amendments or mere ob-
servations shall not be regarded as votes.

(d) The proposal shall be considered
adopted if none of the Contracting States
opposes the amendment and if at least one-
half of the Contracting States express elther
approval or indifference or abstention.

Rule 82 —Irregularities in the Mail Service

82.1 Delay or Loss in Mail

(a) Subject to the provisions of Rule 22.3,
any Interested party may offer evidence that
he has malled the document or letter 5 days
prior to the expiration of the time limit, Ex-
cept in cases where surface mail normally
arrives at its destination within 2 days of
malling, or where no airmail service is avall-
able, such evidence may be offered only if
the mailing was by airmail. In any case,
evidence may be offered only if the mailing
was by mall registered by the postal author-
itles.

(b) If such malling is proven to the satis-
faction of the national Office or intergovern-
mental organization which is the addressee,
delay in arrival shall be excused, or, if the
document or letter is lost in the mall, sub-
stitution for it of a new copy shall be per=-
mitted, provided that the interested party
proves to the satisfaction of the sald Office
or organization that the document or letter
offered in substitution is identical with the
document or letter lost.

(c) In the cases provided for in paragraph
(b), evidence of mailing within the pre-
scribed time limit, and, where the document
or letter was lost, the substitute document
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or letter as well, shall be submitted within 1
month after the date on which the interested
party noticed—or with due diligence should
have noticed—the delay or the loss, and in
no. case later than 6 months after the ex-
piration of the time limit applicable in the
given case.

82.2 Interruption in the Mail Service

(a) Bubject to the provisions of Rule 22.3,
any interested party may offer evidence that
on any of the 10 days preceding the day of
expiration of the time limit the postal serv-
ice was Interrupted on account of war, revo-
lution, ecivil disorder, strike, natural calamity,
or other like reason, in the locality where the
Interested party resides or has his place of
business or is staying.

(b) If such circumstances are proven to
the satisfaction of the national Office or in-
tergovernmental organization which is the
addressee, delay in arrival shall be excused,
provided that the interested party proves to
the satisfaction of the sald Office or orga-
nization that he effected the mailing within
5 days after the mall service was resumed.
The provisions of Rule 82.1(c) shall apply
mutatis mutandis.

Rule 83—Right to Practice Before
International Authorities
83.1 Proof of Right

The International Bureau, the competent
International Searching Authority, and the
competent International Preliminary Ex-
amining Authority, may require the produc-
tion of proof of the right to practice referred
to in Artlcle 49.

83.2 Information

(a) The national Office or the Intergovern-
mental organization which the Interested
person is alleged to have a right to practice
before shall, upon request, inform the Inter-
national Bureau, the competent Interna-
tional Searching Authority, or the compe-
tent International Prellminary Examining
Authority, whether such person has the right
to practice before it.

(b) Buch information shall be binding
upon the International Bureau, the Inter-
national Searching Authority, or the Inter-
national Preliminary Examining Authority,
as the case may be.

PART E—RULES CONCERNING CHAPFTEE V OF THE
TREATY

Rule 84—Ezxpenses of Delegations

B4.1 Ezpenses Borne by Governments

The expenses of each Delegation partic-
ipating in any organ established by or under
the Treaty shall be borne by the Govern-
ment which has appointed it.

Rule 85—Absence of Quorum in the
Assembly

85.1 Voting by Correspondence

In the case provided for in Article 53(5)
(b), the International Bureau shall commu-
nicate the declsions of the Assembly (other
than those concerning the Assembly’s own
procedure) to the Contracting States which
were not represented and shall invite them
to express in writing their vote or abstention
within a period of 38 months from the date of
the communication. If, at the expiration of
that period, the number of Contracting
States having thus expressed their vote or ab-
stention attains the number of Contracting
States which was lacking for attaining the
quorum in the session itself, such decisions
shall take effect provided that at the same
time the required majority still obtains.

Rule 86—The Gazeite

86.1 Contents

The Gazette referred to In Article 65(4)
shall contain:

(1) for each published international ap-
plication, data specified by the Administra-

tive Instructions taken from the front page
of the pamphlet published under Rule 48, the

drawing (if any) appearing on the sald front
page, and the abstract,
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(i) the schedule of all fees payable to the
recelving Offices, the International Bureau,
and the International Searching and Prelimi-
nary Examining Authorities,

(iit) notices the publication of which is
required under the Treaty or these Regula-
tions,

(iv) information, if and to the extent fur-
nished to the International Bureau by the
designated or elected Offices, on the question
whether the requirements provided for In
Articles 22 or 39 have been complied with in
respect of the international applications des-
ignating or electing the Office concerned,

(v) any other useful information pre-
scribed by the Administrative Instructions,
provided access to such information is not
prohibited under the Treaty or these Regula-
tions.

86.2 Languages

(a) The Gazette shall be published in an
English-language edition and a French-lan=-
guage editlon. It shall also be published in
editions In any other language, provided the
cost of publication is assured through sales
or subventions.

(b) The Assembly may order the publica-
tion of the Gazette in languages other than
those referred to In paragraph (a).

86.3 Frequency

The Gazette shall be published once a
week.
864 Sale

The subscription and other sale prices of
the Gazette shall be fixed in the Administra-
tive Instructions.

86,56 Title

The title of the Gazette shall be “Gazette
of International Patent Applications,” and
“Gazette des Demandes Internationales de
brevets,” respectively.

86.6 Further Details

Further details concerning the Gazette
may be provided for the Administrative In-
structions.

Rule 87-—Copies of Publications

87.1 International Searching and Prelimi-
nary Ezamining Authorities

Any International Searching or Prelimi-
nary Examining Authority shall have the
right to receive, free of charge, two copies
of every published international application,
of the Gazette, and of any other publication
of general interest published by the Inter-
national Bureau in connection with the
Treaty or these Regulations.

87.2 National Offices

(a) Any national Office shall have the
right to receive, free of charge, one copy of
every published international application of
the Gazette, and of any other publication of
general interest published by the Interna-
tional Bureau in connection with the Treaty
or these Regulations. '

(b) The publications referred to in para-
graph (a) shall be sent on special request,
which shall be made, in respect of each year,
by November 30 of the preceding year, If
any publication is avallable In more than
one language, the request shall specify the
language in which it is desired.

Rule 88—Amendment of the Regulations

88.1 Reqguirement of Unanimity

Amendment of the following provisions of
these Regulations shall require that no State
having the right to vote in the Assembly
vote against the proposed amendment:

(1) Rule 14.1 (Transmittal Fee),

(i1) Rule 22.2 (Transmittal of the Record
Copy; Alternative Procedure),

(11) Rule 223 (Time Limit Under Article
12(3)),

{iv) Rule 33 (Relevant Prlor Art for In-
ternational Search),

(v) Rule 84 (Prior Art for International
Preliminary Examination),

(vi) Rule 81 (Modification of Time Limits
Fixed in the Treaty),
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(vil) the present paragraph (le., Rule

88.1).

88.2 Requirement of Unanimily During o
Transitional Period

During the first 5 years after the entry into
force of the Treaty, amendment of the fol-
lowing provisions of these Regulations shall
require that no State having the right to vote
in the Assembly vote against the proposed
amendment:

(1) Rule 5 (The Description},

(i1) Rule 6 (The Claims),

(111) the present paragraph (le., Rule 88.2),
88,3 Requirement of Absence of Opposition

by Certain States

Amendment of the following provisions of
these Regulations shall require that no State
referred to in Article 58(3) (a) (11) and having
the right to vote in the Assembly vote against
the p d amendment:

(i) Rule 34 (Minimum Documentation),

(ii) Rule 39 (Subject Matter Under Article

17(2) (a) (1)),
: (1(11; (Rl).).{e)ﬁ)'f (Subject Matter Under Article
84(4) (a) (1)),

giv)')( )t.l[:e} : present paragraph (le., Rule
88.3).

88.4 Procedure

Any proposal for amending & provision re-
ferred to in Rules 88.1, 88.2, or 88.3, shall, if
the proposal is to be decided upon in the As-
gsembly, be communicated to all Contracting
States at least 2 months prior to the opening
of that session of the Assembly which is
called upon to make a decision on the pro-
posal.
Rule 89—Administrative Instructions
ag,(:) SR Administrative Instructions shall
contain provisions:

(1) concerning matters in respect of which
these Regulations expressly refer to such In-
structions,

(i1) concerning any detalls in respect of the
application of these Regulations.

(b) The Administrative Instructions shall
not be in conflict with the provisions of the
Treaty, these Regulations, or any agreement
concluded by the International Bureau with
an International Searching Authority, or an
International Preliminary Examining Au-
thority.

: ource
89(2;;} ‘?I'he Administrative Instructions shall
be drawn up and promulgated by the Director
General after consultation with the receiving
Offices and the International Searching and
Preliminary Examining Authorities.

(b) They may be modified by the Director
General after consultation with the Offices or
Authorities which have a direct interest in
the proposed modification.

(cf The Assembly may invite the Director
General to modify the Administrative In-
structions, and the Director General shall
proceed accordingly.

80.3 Publication and Entry Into Force

(a) The Administrative Instructions and
any modification thereof shall be published

the Gazette.

" (b) Each publication shall specify the date
on which the published provisions come into
effect. The dates may be different for different
provisions, provided that no provision may be
declared effective prior to its publication in

the Gazette.

PART F—RULES CONCERNING SEVERAL CHAPTERS
OF THE TREATY

Rule 90—Representation

90.1 Definitions

For the purposes of Rule 80.2 and Rule
90.3:

(1) “agent" means any of the persons re-
ferred to In Article 49;

(1) “common representative” means the

applicant referred to in Rule 4.8.
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002 Effects

(a) Any act by or in relation to an agent
shall have the effect of an act by or in rela=-
tion to the applicant or applicants having
appointed the agent.

(b) Any act by or in relation to & common
representative or his agent shall have the
effect of an act by or in relation to all the
applicants.

(¢) If there are several agents appointed
by the same applicant or applicants, any act
by or in relation to any of the several agents
shall have the effect of an act by or in rela-
tion to the sald applicant or applicants.

(d) The effects described in paragraphs
(a), (b), and (c), shall apply to the proc-
essing of the international application before
the recelving Office, the International Bu=-
reau, the International Searching Authority,
and the International Preliminary Examin-
ing Authority.

90.3 Appointment

(a) Appointment of any agent or of any
common representative within the meaning
of Rule 48(a), if the sald agent or common
representative is not designated in the re-
quest signed by all applicants, shall be ef-
fected in a separate signed power of attor-
ney (le., a document appointing an agent or
a common Tepresentative).

(b) The power of attorney may be submit-
ted to the receiving Office or the Interna-
tional Bureau. Whichever of the two is the
recipient of the power of attorney submitted
shall immediately notify the other and the
interested International Searching Authority
and the interested International Preliminary
Examining Authority.

(c) If the separate power of attorney is
not signed as provided in paragraph (a), or
if the required separate power of attorney is
missing, or If the indication of the name or
address of the appointed persor does not
comply with Rule 4.4, the power of attorney
shall be considered non-existent unless the
defect is corrected.

90.4 Revocation

(a) Any appointment may be revoked by
the persons who have made the appointment
or their successors in title.

(b) Rule £0.3 shall apply, mutatis mutan-
:lis, to the document containing the revoca-

on.

Rule 91—Obvious Errors of Transcription
91.1 Rectification

(a) Subject to paragraphs (b) to (g), ob-
vious errors of transcription in the interna-
tional application or other papers submit-
ted by the applicant may be rectified.

(b) Errors which are due to the fact that
something other than what was obviously in-
tended was written in the international ap-
plication or other paper shall be regarded as
obvious errors of transcription. The rectifica-
tion itself shall be obvious in the sense that
anyone would immediately realize that noth-
ing else could have been intended than what
is offered as rectification.

(¢) Omissions of entire elements or sheets
of the international application, even if
clearly resulting from inattentlion, at the
stage, for example, of copying or assembling
sheets, shall not be rectifiable.

(d) Rectification may be made on the re-
quest of the applicant. The authority having
discovered what appears to be an obvious
error of transcription may invite the appli-
cant to present a request for rectification as
provided in paragraphs (e) to (g).

(e) No rectification shall be made except
with the express authorization:

(1) of the receiving Office if the error is in
the request,

(1) of the International Searching Author-
ity if the error is in any part of the inter-
national application other than the request
or in any paper submitted to that Authority,

(iil) of the International Preliminary Ex-
amining Authority if the error is in any part
of the international application other than
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the request or in any paper submitted to that
Authority, and

(iv) of the International Bureau if the
error is in any paper, other than the inter-
national application or amendments or cor-
rections to that application, submitted to the
International Bureau.

{f) The date of the authorization shall be
recorded in the files of the international
application.

(g) The authorization for rectification re-
ferred to in paragraph (e) may be given un=-
til the following events occur:

(1) in the case of authorization given by
the recelving Office and the International
Bureau, the communication of the interna-
tlonal application under Article 20;

(1) in the case of authorization given by
the International Searching Authority, the
establishment of the International search re-
port or the making of a declaration under
Article 17(2) (a);

(i11) in the case of authorization given by
the International Prellminary Examining Au-
thority, the establishment of the interna-
tional preliminary examination report.

(h) Any authority, other than the Inter-
national Bureau, which authorizes any recti-
fication shall promptly inform the Interna-
tional Bureau of such rectification.

Rule 92—Correspondence

92.1 Need for Letter and for Signature

(a) Any paper submitted by the applicant
in the course of the International procedure
provided for in the Treaty and these Regu~-
lations, other than the international appli-
cation, itself, shall, if not itself in the form
of & letter, be accompanied by a letter identi-
fying the international application to which
it relates. The letter shall be signed by the
applicant.

(b) If the requirements provided for in
paragraph (a) are not complied with, the
paper shall be considered not to have been
submitted.

92.2 Languages

(a) Subject to the provisions of paragraphs
(b) and (¢), any letter or document sub-
mitted by the applicant to the International
Bearching Authority or the International Pre-
liminary Examining Authority shall be in
the same language as the International ap-
plication to which it relates.

(b) Any letter from the applicant to the
International Searching Authority or the In-
ternational Preliminary Examining Author-
ity may be In a other than that
of the international application, provided the
sald Authority authorizes the use of such
language,

(c) When a translation is required under
Rule 65.2, the International Preliminary Ex-
amining Authority may require that any let-
ter from the applicant to the sald Authority
be in the language of that translation.

(d) Any letter from the applicant to the
International Bureau shall be in English or
French.

(e) Any letter or notification from the In-
ternational Bureau to the applicant or to any
national Office shall be in English or French.
92.3 Mailings by National Offices and Inter-

governmental Organizations

Any document or letter emanating from
or transmitted by a national Office or an
intergovernmental organization and consti-
tuting an event from the date of which any
time limit under the Treaty or these Regu-
lations commences fo run shall be sent by
registered air mall, provided that surface
mail may be used Instead of alr mall in cases
where surface mall normally arrives at its
destination within 2 days from malling or
where air malil service is not available.

Rule 93—FKeeping of Records and Files
93.1 The Receiving Office

Each receiving Office shall keep the rec-
ords relating to each international applica-
tion or purported international application,
including the home copy, for at least 10 years
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from the international filing date or, where
no international filing date is accorded, from
the date of receipt.
93.2 The International Bureau

(a) The International Bureau shall keep
the file, including the record copy, of any
international application for at least 30 years
from the date of receipt of the record copy.

(b) The basic records of the Intérnational
Bureau shall be kept indefinitely.
93.3 The International Searching and Pre-

liminary Ezamining Authorities

Each International Searching Authority
and each International Preliminary Examin-
ing Authority shall keep the file of each in-
ternational application it receives for at least
10 years from the international flling date.
93.4 Reproductions

For the purposes of this Rule, records,
coples and files shall also mean photographic
reproductions of records, coples, and files,
whatever may be the form of such reproduc=-
tions (microfilms or other).

Rule 94—Furnishing of Copies by the Inter-
national Bureau and the International
Preliminary Examining Authority

94.1 Obligation To Furnish

At the request of the applicant or any per-
son authorized by the applicant, the Inter-
national Bureau and the International Pre-
liminary Examining Authority shall furnish,
subject to relmbursement of the cost of the
service, coples of any document contained
in the file of the applicant's international
application or purported international appli-
cation.

Rule 95—Availability of Translations
985.1 Furnishing of Copies of Translations

(a) At the request of the International
Bureau, any deslgnated or elected Office
ghall provide it with a copy of the trans-
lation of the international application fur-
nished by the applicant to that Office.

(b) The International Bureau may, upon
request and subject to reimbursement of the
cost, furnish to any person copies of the
translations received under paragraph (a).

ReroRT OF THE US. DELEGATION TO THE
WasHINGTON DIPLOMATIC CONFERENCE ON
THE PATENT COOPERATION TREATY, WASH-
gg;on, D.C., May 256 THROUGH JUNE 19,

Submitted to the SBecretary of State:

Eugene M. Braderman, Co-Chairman of
the Delegation.

Willlam E. Schugyler, Jr.,
the Delegation.

Prepared by: Business Practices Division,
Bureau of Economic Affairs; Office of the
Assistant Legal Advisor, Department of State,
Office of Legislation and International Affairs,
Patent Office, Department of Commerce.

1. TITLE, SITE, AND DATE

The “Washington Diplomatic Conference
on the Patent Cooperation Treaty"” was held
in the Conference Suite of the Department
of Btate In Washington, D.C., from May 25
to June 18, 1970.

2. BRIEF BACKGROUND

As a result of a United States initiative in
Beptember 1966, the Executive Committee
of the Convention of Paris for the Protection
of Industrial Property unanimously approved
a resolution asking the Secretariat for that
Convention, the United International Bu-
reaux for the Protection of Intellectual Prop-
erty (BIRPI), to undertake a study of prac-
ticable means to simplify the patenting of
any given invention in a number of coun-
tries.

In the present situation, patenting in each
country is a wholly independent affair and
the national laws of most countries gener-
ally do not take account of the fact that
protection for the same invention may be
sought In other countries. For example, it
is estimated that more than 50 percent of the

Co-Chairman of
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700,000 patent applications filed worldwide
are duplicates of other applications. As a
result, there is a great deal of duplication
of effort and a considerable waste of time,
talent, and money, both for the patent appli-
cant and the national Patent Offices.

On  the basls of the 1968 resolution of the
Executive Committee of the Paris Conven-
tlon and after consultation with interested
Governments and international governmen-
tal and non-governmental organizations,
BIRFI released a first draft of a proposed
Patent Cooperation Treaty at the end of
May 1967.

In the United States, officials of the Patent
Office and the Department of State dis-
cussed this draft in detall with bar and in-
dustry groups. In addition, a Coordination
Committee on the Patent Cooperation Treaty
composed of the major patent law and Indus-
trial associations in the United States was
established to study the draft in depth. The
Input from all of these groups weighed heav-
fly in developing the position of United
Btates Government representatives at several
meetings of experts called by BIRPI to con-
sider the draft. As a consequence, the United
Btates proposed a number of significant re-
visions which were accepted and incorporated
in a new draft of the Treaty prepared by
BIRPI and released in July 1968.

In order to intensify the efforts to develop
a treaty draft that would best serve U.S. in-
terests the Department of State, in conjunc-
tion with the Patent Office, established in
July 1968 an International Industrial Prop-
erty Panel composed of representatives of all
the important United States organizations
Interested in this field. Meetings of the Panel
on the proposed PCT were held in July and
December 1968, in March 1868, and in Feb-
ruary 1970.

Individual groups interested in patent mat-
ters, such as the American Group of the In-
ternational Patent and Trademark Assocla-
tion and the American Patent Law Assocla-
tion, also studied and made suggestions for
changes in the PCT. In all cases the Patent
Office and the Department of State care-
fully considered these suggestions, and in
many instances were successful in getting
these changes Incorporated in the treaty
drafts.

In December 1968 there was a meeting of
& Committee of Experts to which all Paris
Union members were invited to consider the
July 1968 Draft. Forty states participated.
These countries approved the basic concepts
of the PCT and indicated clearly a desire to
move ahead toward the final negotiation of
the Treaty at a diplomafic conference some
time during the first half of 1970. .

On the basis of the December 1968 Com-
mittee of Experts meeting, BIRFI revised the
July 1968 Draft and lssued new revised drafts
in March 1969. In April 19690 a meeting of
Government experts from nine Paris Union
Member States (France, Federal Republic of
Germany, Japan, Netherlands, Soviet Union,
Sweden, Switzerland, United Kingdom, and
the United BStates) met to consider the
March 1969 Revised Drafts. BIRPI also con-
sulted with interested non-governmental or-
ganizations in April and May. Following these
meetings, there was a further meeting with
the Government experts for the aforemen-
tloned nine Parls Unlon Member States in
mid-June 1969. BIRPI once more revised
both the PCT and the PCT Regulations and
issued the July 1869 Drafts, which became
the basic negotiating drafts for the Diplo-
matic Conference.

In March 1970 the member States of the
Paris Union and a number of intergovern-
mental and non-governmental organizations
were invited by BIRPI to a Preparatory Study
Group on the draft PCT Regulations in Ge-
neva. A total of 40 States, 9 intergovernmen-
tal organizations, and 11 non-governmental

organizations participated in the Study

Group. The basle purpose of the mesting was
to expedite the work on the extensive and
detalled Regulations at the Diplomatic Con-
ference.

3. AGENDA

1. Opening of the Conference.

2. Address by the Director of BIRPIL.

3. Election of the President of the Con-
ference.

4. Adoption of the Agenda.

5. Adoption of the Rules of Procedure.

6. Election of :

(a) the Vice-Presidents of the Conference.

(b) the members of the Credentials Com-
mittee, the General Drafting Committee and
the two Drafting Committees.

(c) the Chairmen and Vice-Chairmen of
the two Main Committees and of each of the
four other Committees referred to in the
preceding item.

7. Introduction of the Draft Patent Cooper-
ation Treaty by the Secretary General of the
Conference.

8. Introductory and general observations
by Member Delegations.

8. Conslderation of the reports of the Cre-
dentials Committee.

10. Consideration of the texts submitted by
the two Main Committees and the General
Drafting Committee.

11, Final vote on:

(a) the text of the Patent Cooperation
Treaty and of the Regulations under that
Treaty.

(b) any other instruments, resolutions, or
recommendations.

12. Closing of the Conference by the Presi-
dent of the Conference.

4. PARTICIPATION

(a) Participating Countries
States of Parls Union) :

Algeria (2).

Argentina (5).

Australia (4).

Austria (3).

Belgium (4).

Brazil (9).

Bulgaria (1).

Cameroon (1).

Canada (7).

Central African Republic (3).

Denmark (3).

Dominican Republic (1).

Finland (3).

France (7).

Gabon (1).

Germany (Federal Republic of) (8).

Hungary (5).

Indonesia (1).

Iran (3).

Ireland (1).

Israel (3).

Italy (14).

Ivory Coast (2).

Japan (6).

Luxembourg ().

Malagasy Repubuo (3).

Malawl (

Malta (1).

Mauritania (1).

Mexico (1).

Monaco (1).

Netherlands (8).

Niger (1).

(Member

Republic of South Africa (3).

Spain (4).

Sweden (5).

Switzerland (5).

Togo (38).

Trinidad and Tobago (1).

Turkey (1).

Uganda (2).

Union of Soviet Soclalist Republics (8).
United Arab Republic (1).
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United Eingdom (8).

United States (13).

Uruguay (2).

Yugoslavia (2).

Zambia (8).

(b) Observer Countries
States of Paris Union) :

Barbados (1).

Bolivia (1).

Burundi (1).

Chile (2).

Republic of China (3).

Costa Rica (1).

Ecuador (2).

Ghana (1).

Guatemala (2).

Guyana (1).

Jamalica (1).

Jordan (1).

Republic of Eorea (3).

Laos (1).

Libya (1).

Malaysia (1).

(non-member

Rwanda (1).

Baudi Arabia (1).

Thailand (1).

(e) International Organizations:

(1) Intergovernmental Organizations:

United Nations (1).

United Nations Conference on Trade and
Development (UNCTAD) (1).

United Nations Industrial Development
Organization (UNIDO) (1).

International Patent Institute (IIB) (3).

International Institute for the Unification
of Private Law (UNIDROIT) (1).

African & Malagasy Industrial Property
Office (OAMPI) (1).

Commission of the European Communities
(3).

( European Free Trade Assoclation (EFTA)
2).

Industrial Development Center for Arab
States (IDCAS) (1).

Inter-Governmental Conference for the
Setting Up of a European System for the
Grant of Patents (2).

(Orgamimtion of American States (OAS)
3)

(i) Non-Governmental Organizations:

A;sian Patent Attorneys Association (APAA)
(8

Committee of Natlional Institutes of Pat-
ent Agents (CNIPA) (1).

Council of European Industrial Federa-
tions (1).

European Industrial Research Management
Association (2).

Inter-American Assoclation of Industrial
Property (ASIPI) (3).

International Association for the Protec-
tion of Industrial Property (IAPIP) (2).

International Chamber of Commerce (2).

International Federation of Inventors As-
sociations (IFIA) (2).

International Federation of Patent Agents
(FICPI) (5).

Pacific Industrial Property Assoclation
(PIPA) (9).

Unilon of Industries of the European Com-
munity (UNICE) (1).

5. UNITED STATES DELEGATION
Co-Chairmen

Eugene M. Braderman, Deputy Assistant
Becretary for Commercial Affairs and Busi-
ness Activities, Department of State.

William E. Schuyler, Jr., Commissioner of
Patents, Patent Office, Department of
Commerce.

Alternate Co-Chairmen

George R. Clark, General Patent Counsel,
Sunbeam Corporation, Chicago, Illinois.

Harvey J. Winter, Chief, Business Practices
Division, Department of State.
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Senior Advisers

James W. Brennan, International Patent
Speclalist, Patent Office, Department of
Commerce.

Edward F. McKie, Jr., Patent Attorney,
Birch, Swindler, McKie and Beckett, Wash-
ington, D.C.

- Advisers

ald W. Banner, General Patent Coun-
seEOEBOrg-Wmer Corporation, Chicago,
inois.
mRobert. B. Benson, General Patent Attor-
ney, Allis-Chalmers Corporation, Milwaukee,
Wisconsin.

Pasquale J. Federico,
(Retired), Patent Office,

mmerce.

COI-I. Dieter Hoinkes, International Patent
Specialist, Patent Office, Department of

mmerce,
COW. ;z:':wn Morton, Jr., Patent Attorney,
McLean, Morton and Boustead, Washing-
ton, D.C. S Tagal

Sylvia E. Nuun.tbfggatge Assistan
Adviser, Department O "

william pA. Smith, III, International
Patent Specialist, Patent Office, Department
of Commerce.

6. ORGANIZATION OF THE CONFERENCE

I. Conjerence

President: Mr. Eugene
(United States).
Vice-Presidents:
Mr, Pedro E. Real (Argentina).
Mr. K. B. Peterson (Australia).
Mr, Celso Diniz (Brazil).
Mr. Michael K. Epangue {Cameroon).
“‘Mr, Francols Savignon (France).
Mr. H. Groepper (Germany, Federal
public of).
Mr, Emil Tasnadi (l;lt;ng;wy) \
Dr. Glorglo Ranzi ( ¥).
Mr. Fa:ggoma. Coulibaly (Ivory Coast).
Mr. Bunroku Yoshino (Japan).
Mr. Pablo R. Suarez, Jr. (Philippines).
Mr. Y. Artemiev (Soviet Union).
Mr. A. Fernandez-Mazarambroz (Spain).
Mr, G. Borggard (Sweden).
Mr, M. Abel Salam (United Arab Republic).
Mr. Edward Armitage (United Kingdom).
Secretary General: Mr. Arpad Bogsch
BIRPI).
§ A.aaisgmt Secretary General: Mr, Joseph
Voyame (BIRPI).
Assistant Secretary
tration: Mr. Willlam
partment of State).
I1. Main Committee I
Chairman: Mr, Willlam E. Schuyler, Jr.
(United States).
Vice-Chalrmen:
Dr. Eurt Haertel (Germany,
blic of) .
puM.r. Al }:) Ibrahim (Indonesia).
II1. Main Committee II
Chairman: Mr. J; B, van Bentham (Neth-
erlands).
Vice-Chalirmen:
Dr. M. Besarovich (Yugoslavia).

. ¥. C. Akponor (Zambia).
s (h Voyame (BIRPI).

IV. Credentials Commitlee
Chairman: Mr. Bunroku Yoshino (Japan).
Vine-Chal.rmemn: (R

. W. Koeffler (Autria).

g. g REndrlannso!o (Malagasy Republic).

Other Members:

Mr. E. Tuzen (Denmark),

Dr. M. ~Read-Vittini (Dominican Re-
publie).

Dr. A. A. Afshar (Iran).

Mr. M. J. Quinn (Ireland).

Mr. Ze'ev Sher (Israel).
Mrs. K. Matlaszek (Poland).
Dr.
Mr.

Examiner-in-Chief
Department of

M. Braderman

Re-

General for Adminis-
T. Keough, (US. De-

Federal Re-

Jose de Olivéira Ascensao (Portugal).
G. B. Lule (Uganda).

Miss S. Nilsen (United States).

Secretary: Mr. Joseph Voyame (BIRPI).
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V. General Drafting Commitiee

Chelrman: Mr, Y. Artemlev (Boviet
Union).

Vice-Chairmen:

Mr. B. Roussin (Canada).

Dr. Walter Stamm (Switzerland).

Other Members:

Mr. Alvaro Gurgel de Alencar (Brazll).

Mr. P. Guerin (France).

Dr. R. Singer (Germany, Federal Republic
of).

Mr. R. Messerotti-Benvenuti (Italy).
Mr. Kataro Otani (Japan).

Dr. C. Schertenleib (Monaco).

Mr. B. Lewin (Sweden).

Mr. J. D. Fergusson (United Kingdom).

Mr. G. R. Clark or Mr. H, J. Winter (United
States).

Secretary: Dr. Arpad Bogsch (BIRPI).
VI, Drafting Committee of Main Committee I

Chalrman: Mr, Edward Armitage (United
Kingdom).

Vice Chairman:

Mr. E. M. Haddrick (Australia).

Mr, A. Braun (Belgium).

Other Members:

Mr, 8. Finne (Finland).

Mr. R. Gajac (before June B); Mr. P. Fres-
sonnet (from June 8) (France).

Dr. H. Mast (Germany, Federal Republic

).

Mr. Yoshiro Hashimoto (Japan).

Honorable H. E, Corneliu Bogden (Am-
bassador, Embassy of the Boclalist Republic
of Romania).

Mr. Y, Gyrdymov (Soviet Union).

Mr, G. R. Clark (United States).
Secretary: Mr. Klaus Pfanner (BIRPI).
VII. Drafting Cammittee on Main
Committee II

Chairman: Mr. J. Balmary (France).

Vice Chalrmen:

Mr, S. Bouzidi (Algeria).

Honorable Amir-Aslan Afshar (Ambassador,
Embassy of Iran).

Other Members:

Dr. W, Tilmann (Germany, Federal Repub-
lic of).

Mr. Noriakl Owada (Japan).

Mr, L. Nordstrand (Norway).

Mr. E. Gavrilov (Soviet Union).

Mr. R. Bowen (United EKingdom).

Miss 8. Nilsen (United States).

Dr. M. Besarovic (Yugoslavia).

Secretary: Mr. Joseph Voyame (BIRPI).
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Chairman: Mr. Eugene M. Braderham
(President of the Conference).

Members:

Mr, Y. Artemiev (Chairman of the General
Drafting Committee).

Mr. J. B, van Benthem (Chairman of Main
Committee II).

Mr. Willlam E. Schuyler, Jr. (Chairman of
Main Committee I). :

Mr. Bunroku Yoshino (Chairman of the
Credentials Committee).

Becretary: Dr. Arpad PBogsch (Secretary
General of Conference).

7. WORK OF THE COMMITTEE

The principal negotiating work of the Con-
ference was carrled out in two Maln Com-
mittees. Main Committee I dealt with Chap-
ters I (international application and inter-
national search), IT (international prelimin-
ary examination), and IITI (common provi-
sions) of the Draft Treaty PCT/DC/4) and
with the related Rules of the Draft Regula-
tions (PAT/DC/5). Maln Committee II dealt
with then Chapters IV (administrative pro-
visions) and V (final provisions) and. the
Related Rules of the Draft Regulations.

During the Conference some new chapters
were added to the Treaty which necessitated
a renumbering of the chapters from those in
the 1069 Draft (PCT/DC/4). A new chapter
on “Technical Services” became Chapter IV
and was dealt with in '‘Main Committee I.
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Another new chapter on “Disputes” became
Chapter VI and was handled by Main Com-
mittee II. Two articles of the 1969 Draft—
Article 56 on “Revision of the Treaty” and
Article 66 on “Amendment of Certaln Pro-
visions of the Treaty”—were put into a sep=-
arate chapter (Chapter VII) and were dealt
with in Main Committee II.

Eight Working Groups were set up during
the Conference to deal with specific prob-
lems. Each of these Groups reported back to
the two Main Committees, which acted upon
the reports of the Working Groups.

On the basis of United States interests, we
have selected for comment the following
major issues which were acted upon in the
two Main Committees.

ARTICLE 2—DEFINITIONS

In the negotiating draft (PCT/DC/4), in-
ventors' certificates were treated in Article
43 of the “Common Provisions"”. That Article
construed references to patents to include
references to inventors’ certificates. This en-
abled applicants in countries having inven-
tors’ certificates, when filing an international
application, to base their priority claim on a
first filled inventor's certificate. The system
of Inventors' certificates is used widely by
Soviet applicants to protect industrial prop-
erty in the Soviet Unlon and in some of the
other Eastern European Countries. Since Ar-
ticle 43 did not equate inventors' certificates
with patents, the United States position was
to support treatment of inventors’' certifi-
cates along the lines of this Article. In docu=-
ment PCT/DC/11, however, BIRPI proposed
deletlon of Article 43 and Insertion of a para=-
graph in Article 2 (Definitions), stating that
patents meant both patents and inventors'
certificates,

The Soviet Union was In favor of removing
the reference to inventors’' certificates from
the latter part of the treaty draft and plac-
ing it into Article 2. It further proposed that
patents and Inventors’ certificates be defined
as meaning “legal institutions which, for the
purposes of this Treaty, were the main form
of protection of inventions', Although this
language did not specifically equate patents
to Inventors' certificates, it nevertheless
placed them slde by side and thereby went
iaér beyond the original meaning of Article

The United States suggested a further com-
promise along the general lines of the BIRPI
proposal in PCT/DC/11, It involved the dele-
tion of Article 43 and the insertion in Article
2 of the definition of inventors' certificates
as contained in Article 43. Thus, inventors'
certificates were given a physically more
prominent spot in the Treaty, while assuring
at the same time that the concept of pat-
ents would not be equated with that of ine
ventors’ certificates. The compromise pro-
posal was accepted by the Soviet Union,
which withdrew Its proposal,

ARTICLE 4—THE REQUEST

Article 4 of' the negotiating draft (PCT/
DC/4) provided that for each international
application the request should contain the
name and other prescribed data concerning
the Inventor. Article 4(4) provided that
where, according to the national law of a
designated State, an Inventor's identity would
not be required in a national application,
failure o indicate the name and other pre-
scribed data concerning the Inventor would
have no conseguence in such State.

The Soviet union proposed (PCT/DC/18)
that Article 4 be amended to require that
the name and other data concerning the in-
ventor be indicated in the request in anp
case. On the other hand, France
(PCT/DC/19) that the compulsory naming
of the inventor in the request at the time
of flling be deleted from the Treaty and
that the naming of the inventor be deferred
until the start of the national phase. Spe-
cifically, the French proposal provided that
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the Inventor’s name did not need to be fur-
nished until the expiration of the 20th
month time limit of Article 22. The French
proposal permitted the request to con-
taln the name of the inventor and the pre-
scribed indications concerning his identity.
However, if such particulars were not in-
cluded in the request, they could be com-
municated at a later date to the designated
State within the time limit of Article 22,
Moreover, failure to mention such particu-
lars In the request or in a separate commu-
nication at a later date would have been of
no consequence in those designated States
whose national law did not require an in-
dication of the inventor's identity. Switzer-
land, Austria, Italy, the Federal Republic
of Germany, the European Industrial Re-
search Management Assoclation (EIRMA),
the Union of Industries of the European
Community (UNICE), and the Council of
European Industrial Federations (CIFE)
supported the French proposal.

Sweden, United States, Hungary, Poland,
Japan, Norway, United Kingdom, Bpain,
Israel and the Pacific Industrial Property
Assoclation (PIPA) supported the Soviet
proposal. Israel urged support for naming
the inventor at the earliest date, even
though its own national law did not so re-
quire. It was pointed out that the Paris
Union recognized the fundamental right of
the inventor to be named in an applica-
tion. While it was argued, on behalf of the
French proposal, that only after the scope
of the invention had been finally settled
could the inventor be determined, it was
suggested by Israel that postponing the
naming of the inventor could increase the
risk that the wrong inventor would be named.

The United States explained that under
present United States law the inventor must
sign the application as filed. Since fallure
to name the Inventor is a fatal defect in a
U.S. application, and since the intent of
Article 11(3) is that the international ap-
plication will have the immediate effect of a
regular national application in each desig-
nated State, it is important that where the
United States is designated, the inventor at
least be identified in the request. This was
essentially the United States position with
regard to Article 4.

No votes were taken on the proposals when
first ralsed, the matter being deferred until
the conclusion of the deliberations on
Chapter I of the Treaty. When again taken
up, France presented a compromise proposal
(PCT/DC/50), which was adopted. In sub-
stance Articles 4(1)(v) and 4(4) of the
Treaty now require that the name of the
inventor be furnished at the time of filing
if the national law of at least one of the des-
ignated States requires such an indication.
Otherwise, the name may be furnished in a
separate notice addressed to each designated
State whose national law requires the nam-
ing of the inventor, but permits it to be fur-
nished at a time later than the filing of the
application. Failure to indicate the name
of the inventor on filing is to have no con-
sequence in any designated State whose na-
tional law requires naming the inventor but
permits it to be furnished later than the
time of fililng. Moreover, failure to furnish
the name in a separate notice shall have no
consequences in any designated State whose
national law does not require it at any time.

ARTICLE 8—CLAIMING PRIORITY

Article 8(1) of the mnegotiating draft
(PCT/DC/4) stated that an international
application could contain a claim of priority
of earlier national or international applica-
tions filed in any member country of the
Paris Unlon. In light of the new definition
'of the term “application”, references to
“national’” and “international” _became
superfluous and were deleted in the final
draft by Main Committee I.
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Paragraph 2(a) of Article 8 in the negotiat-
ing draft stated that “subject to subpara-
graphs (b) and (c)" the conditions and ef-
fects of priority claims should be as pro-
vided in the Paris Convention.

The United States position was that the
provisions of the Paris Convention should
be controlling and that the natlonal law of
a deslgnated State could control only where
the sole basis for the priority claim in that
SBtate was either an earlier national applica-
‘tion filed in that State or an earlier inter-
national application in which only that one
State was designated.

It was subparagraph (2) (c) which divided
Main Committee I and ultimately led to the
formation of a Working Group on the whole
of Article 8. The negotiating draft of this
subparagraph provided that where the claim
of priority was based on a prior international
application and where a State was designat-
ed in both applications, the wvalidity of the
designation and the conditions and effects
of the priority claim in the later interna-
tional application were to be governed by
the national law of the designated State.
On the basis of an earller proposal by the
Federal Republic of Germany, BIRPI sug-
gested (PCT/DC/11) a change in this sub-
paragraph, making the validity of the pri-
ority claim dependent upon the withdrawal,
within a specified time perlod, of the earlier
international application, or the designation
of States contained therein which were also
designated In the later international appli-
cation. France had also submitted a proposal
(PCT/DC/19) which was similar to the
BIRFI proposal.

The United States position was that both
the original and the rewritten drafts of
paragraph (2) (¢) were unacceptable since
they encroached upon the rights granted
under the Paris Convention. As an example,
it was stated that If an earlier international
application contained the designation of
two States, the later international applica-
tion claiming the priority of the earlier one
should be able to contain the designation of
the same two States, without any question
of the valldity of the claimed priority, since
In one State the priority of the interna-
tional application designating the other
State could be claimed and vice versa. The
United States noted that each State could
amply protect itself against the dangers of
double patenting, ete., In the national phase.

The Working Group dealing with the whole
question of priority adopted the view of the
United States in that it recognized that na-
tional law should only be controlling in the
situations where the claim of priority in an
international application designating a State
was elther based on an earller national ap-
plication of that State, or an earlier inter-
national application designating only that
State.

France, the Federal Republic of Germany,
the Netherlands, and the United EKingdom
voliced preference for the BIRPI proposal in
PCT/DC/11, but accepted the solution sug-
gested by the Working Group which is re-
flected in the adopted version of Article 8.

ARTICLE 9—THE APPLICANT

Artlcle 9(1) of the negotiating draft (PCT/
DC/4) limited the filing of international ap-
plications to residents or natlonals of Con-
tracting States. The necessity for such a lim-
itation was recognized and Article 9(1) was
adopted without opposition. In discussing
this provision, the Federal Republic of Ger-
many explained the basis upon which a
treaty could thus exclude residents or na-
tionals of countries which were members of
the Paris Union. It stated that where a treaty
was open to any State member of the Paris
Unlon, 1t could properly limit the avallability
of its benefits to nationals or residents of
Contracting States. In other words, any res-
ident or national of a State member of the
Paris Union could be excluded, until that
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State became a Contracting State (l.e.a State
party to the PCT). On the other hand, where
a treaty was not open to every member State
of the Paris Union, it could not exclude resi-
dents and nationals of non-participating
Paris Union member States from its advan-
tages, without violating the national treat-
ment: prineiples of the Paris Union.

Article 9(2) of the negotlating draft pro=
vided that the Assembly may decide to allow
residents or nationals of “specified States”,
other than States party to the PCT, to file
international applications, The BIRPI Secre-
tariat proposed (PCT/DC/11) an Alternative
to Article 9(2) which would have limited
“specified States” to member States of the
Paris Convention. A similar proposal was
made by Japan (PCT/DC/7).

The Secretary General of the Conference,
stated that in view of the strong sentiment
for limiting Article 9(2) to Paris Union coun-
tries, as evidenced at the March 1970 meet-
ing on Rules, he had drafted the alternative
proposal appearing in PCT/DC/11.

The United States position on the ques-
tion of limiting the “specified States” to
Paris Union members was that although the
United States favored in principle a patent
treaty offering the fullest opportunity for
filing by residents or nationals of any State,
it recognized that opening the PCT to resi-
dents or nationals of non-Paris Union States
would raise considerable administrative dif-
ficulties as well as substantive questions un-
der the Paris Convention. The United States
therefore supported the proposed BIRFPI Al-
ternative and the Japanese proposal. The
Federal Republic of Germany and the United
Kingdom also supported this posltion, point-
ing out that any member State of the Paris
Union could join the PCT and to that extent
it was indeed an “open” Treaty.

In discussing the proposed Alternative the
general feeling was that it would not be pru-
dent to permit access to the PCT by resi-
dents or nationals of non-Paris Union States
since such persons would achieve all of the
benefits of the PCT while their States would
neither adhere to the broad principles of the
Paris Convention, nor would they incur any
of the obligations of the PCT. The BIRPI
Alternative was accordingly adopted by the
Conference and now appears as Article 8(2)
of the Treaty.

ARTICLES 11(3), 27(5), 64(4)—FPRIOR ACT

RESERVATION

Article 11(3) of the negotiating draft (PCT/
DC/4) stated that an international applica-
tion would have the effect of a regular na-
tional application in each designated State
as of the international filing date.

The negotiating draft contained a provi-
sion in Article 27(5) that the effective date of
any international application for prior art
purposes in each Contracting State was “gov=
erned by the national law of that State and
not by the provisions of Article 11(3) or any
other provision of this Treaty”.

The provision in Article 27(5) -of the ne=
gotlating draft traces its origin to a proposal
made to BIRPI by interested United States
groups in a meeting, hosted by BIRFI in
Geneva, in May 1969. The intent of the pro-
posal was to prevent the Treaty from over-
riding national substantive law. It was felt
that any change should be accomplished
through normal legislative processes.

Prior to the Diplomatic Conference, the
United States had received many indications
that the proviso would be attacked by Euro-
pean Delegations at the Conference,

A formal written proposal to delete the
final sentence of Article 27(5) was co=-spon=
sored by Austria, Belgium, Denmark, the Fed-
eral Republic of Germany, France, Ireland,
Italy, the Netherlands, Spain, Sweden, Swit-
zerland and the United Kingdom. This pro-
posal was also supported by the Soviet Union.

Several Delegations stated that the proviso
in Article 27(5) represented a grave exception
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to the fundamental principle of the Treaty,
as expressed In Article 11(3).

Canada noted that the number of appli-
cations affected by Article 27(5) were ex-
tremely small and that although a breach in
the principle of Article 11(3) existed, it was
de minimis in practice.

The United States vigorously supported the
retention of the provision in Article 27(5)
and stated that it would probably be im-
possible for the United States to become a
party to the Treaty under its present law if
the proviso were deleted.

Several countries, notably Argentina and
Brazil, supported the United States position
that national law should be left untouched
by the Treaty.

A Working Group consisting of the repre-
sentatives of Argentina, Austrialia, Canada,
France, the Federal Republic of Germany,
Israel, the Netherlands, Soviet Union, Swit-
zerland, United Kingdom, United States and
Zambia was formed. The Working Group held
five sesslons.

After extensive discussions the Working
Group was able to report a compromise to
Main Committee I which consisted of the
following changes in the negotiating draft:

A paragraph was inserted in Article 64(4)
under “Reservations” stating that any State
whose national law does not equate for prior
art purposes the priority date claimed under
the Paris Convention for the Protection of
Industrial Property to the actual filing date
could so declare and state the date from
which International applications designating
that State would become effective as prior
art in that State.

Article 11(3) was amended to read, “Bub-
ject to Article 64(4), any international ap-
plication” would “have the effect of a regu-
lar national application in each designated
State as of the international filing date,
which date shall be considered to be the
actual filing date in each designated State.”

The last sentence of Article 27(5) was
deleted.

This compromise was adopted by Maln
Committee I and is acceptable to the United
States, with the understanding that in line
with its position to allow complete freedom
in applying the criteria of its own national
law in respect of prior art, ratification by the
United States of the PCT, would be condi-
tioned upon the making by the United States
of a reservation under Article 64(4), if, at
the time of such ratification, United States
law does not equate, for prior art purposes,
the priority date claimed under the Parls
Convention to the actual flling date In the
United States.

ARTICLE 15—THE INTERNATIONAL SEARCH

In the negotiating draft (PCT/DC/4), Ar-
ticle 16(5) provided for an “international-
type search” on a natlonal application at the
option of the applicant so that he could bet-
ter evaluate the desirability of filing an in-
ternational application.

At the request of Portugal and Brazil, sub-
paragraphs (b) and (c¢) of Article 156(56) pro-
viding for an international-type search on
national applications, at the option of the
Contracting State, have been added to this
Article, The effect of this provision is to per-
mit any country, but especlally countries
which have no examination system or have
an examination system which is not of high
quality to require that any applicant obtain
an international-type search from an Inter-
national Bearchnr_tg Authority. It 1s expected
that this search will be conducted by the
International Patent Institute (IIB) which
18 expected to be the International Bearching
Authority for smaller countries,

Countries not members of the ITB, may
thereby acquire a right to request such
searches from the Institute even though they
have not pald the large membership fee to
become a member of the IIB.
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This provision expands the concept of the
international search of applications to do-
mestic applications. In those countries in
which an application is filed under the Paris
Convention rather than PCT, the applicant
may have to pay the additional costs of the
IIB search. For this reason, it might be viewed
as not being in the short-term interest of
some applicants from developed countries,
who may wish to avold the prejudicial effect
of a negative search report. This was dis-
cussed within the United States Delegation:
There was general agreement by the Delega-
tion, including patent counsels for two cor-
porations having extensive foreign filing pro-
grams, to accept the Portuguese-Brazilian
proposal for the following reasons:

1. Buch a provision would tend to upgrade
the national patent system of participating
countries taking advantage of the proviso.

3. Although the “international-type
search” would increase costs for those appli-
cants filing applications outside the PCT, the
PCT route could be utilized to avoid extra
payment for the international-type search.

3. The desirable tendency of this provision
would be to increase filings under PCT.

Accordingly, the United States did not op-
pose the provisions after beilng assured by
the delegates from Portugal and Brazil that
they intended to apply these provisions in a
non-discriminatory manner.

The IIB first agreed to, but then ques-
tloned, the added subparagraphs, principally
for the reason that it could thereby lose con-
trol of its workload. However, when assured
by the Secretariat and the countries propos-
ing the resolution that it would be subject
to the searching agreement and to the provi-
slons regarding gradual application of the
Treaty, it withdrew its question.

ARTICLE 20—COMMUNICATION TO DESIGNATED
OFFICES; RULE 44 TRANSMITTAL OF THE IN-
TERNATIONAL SEARCH REPORT, ETC.

The negotiating draft contained no provi-
slon for furnishing the applicant with coples
of the references cited in the international
search report. At the Preparatory Study
Group Meeting in March 1970 on the Regula-
tions, the United States proposed that Rules
43 and 44 be amended to require that coples
of the cited documents be forwarded to the
applicant. This proposal is consistent with
resolutions which had been adopted by the
APLA and the ABA, At that meeting, Poland,
however, urged that the proposal be broad-
ened so that the International Searching
Authority would be required to send, on re-
quest, a copy of any document cited in the
International search report to any designated
or elected Office or any International Pre-
liminary Examining Authority.

At the Diplomatic Conference, Poland
again suggested that the Searching Authority
be requested to send copies not only to the
applicant but also to designated or elected
Offices. Other proposals relating to this gen-
eral subject matter were submitted by Ar-
gentina (PCT/DC/71), Brazil (PCA/DC/34),
Japan (PCT/DC/48), Portugal (PCT/DC/42),
Sweden (PCT/DC/72) and BIRPI (PCT/DC/
12, PCT/DC/88).

These proposals dealt not only with the
supplying of coples of references but also
with translations of the search report and
the references and the requirements that
especially pertinent references be indicated.

The first item discussed was the guestion
of whether search reports should be trans-
lated into the languages of each of the des-
ignated Offices at the responsibility of the
applicant, as proposed by Argentina, The Sec~
retary General pointed out that this would
be of little practical use since the search
report would generally follow a standard for-
mat and would include little or no text mat-
ter except numbers and dates which do not
require translation. When put to a vote, the
Argentine proposal was defeated.
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When discussing the Brazilian proposal
(PCT/DC/34), Sweden and the United Eing-
dom questioned the meaning of the pro-
posed requirement. Was the intent that each
cited document be translated into the lan-
guage of the developing country, or was only
a translation of the most relevant portions
of the cited documents intended? The Dele-
gates continued to hold conflicting views and
when put to a vote, the proposal was de-
feated.

There was considerable discussion on the
merits of the Swedish proposal concerning
the special indication of citations of partic-
ular relevance. The Federal Republic of Ger-
many opposed the Swedish view, noting that
it had been discussed before and that some
“interested circles” were opposed on the
grounds that search reports should be free of
opinions. It further noted that the right to
amend claims could make a reference irrel-
evant, although the same had once been con-
sidered of “particular relevance.” Japan,
Switzerland, the Netherlands, United King-
dom, and a number of observer Associations
such as the International Assoclation for
the Protection of Industrial Property
(AIPPI), International Federation of Patent
Agents (FICPI), PIPA, and EIRMA supported
the Federal Republic of Germany in its op-
position to the Swedish proposal. On the
other hand, Israel, Denmark, Austria, Fin-
land, and Australia supported the Swedish
proposal on the ground that it would pro-
duce a more useful and meaningful search
report. The BSecretary General pointed out
that search reports would become complex
and costly if too much was included in them.
Austria pointed out that references of par-
ticular relevance could be “specifically indi-
cated” merely by the use of an X or appro-
priate symbol.

The Swedish proposal was adopted and
appears in the PCT as paragraph (c) of Rule
43.5. Insofar as the speclal indication might
merely be an asterisk and insofar as it may
improve the usefulness of search reports, it
should not in any way burden International
Searching Authorities,

The BIRPI proposal for Article 20(3) and
Rules 44 and 71 (PCT/DC/88) was adopted,
subject to minor drafting revisions, and now
appears in Article 20 and Rules 44 and 71
of the approved text. Even though the BIRPI
proposal is somewhat broader than the orig-
inal United States proposal in that it per-
mits not only the applicant, but also des-
ignated Offices, to request coples of the docu-
ments cited in the search report, it is ac-
ceptable. Moreover, when an International
Searching Authority sends the search report
and coples of references to the applicant it
could, instead of sending copies of the cited
references to interested designated States,
send a set of these coples to the Interna-
tional Bureau which, in turn, could prepare
additional copies for those designated States.
The flexibility for this procedure is provided
in paragraph (¢) of Rule 43.3.

ARTICLE 21—INTERNATIONAL PUBLICATION AND
ARTICLE 64 (3) —RESERVATIONS

The negotiating draft (PCT/DC/4) stated
in Article 21(2) (a), that subject to the ex-
ceptions (“Reservations”) provided for in
Article 60(3) (b) (now Article 64(3)), the
international publication of the internation-
al application would be effected promptly
after the expiration of 18 months from the
priority date of that applicatlion. Article 60
(3) (a) provided that any State could de-
clare that international publication of in-

ternational applications was not required as
far as it was concerned.

Article 60(3)(b) provided that interna-
tional applications would not be automafi-
cally published at the expiration of 18
months if they contained only designations
of States which had made the declaration
under Article 60(3) (a).

Switzerland made a proposal (PCT/DC/
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B5) to delete the reservation provision of
Article 60(3) and thereby make publication
of all international applications mandatory
at the end of the 18th month from the
priority date.

The position of the United States was to
support vigorously the retention of the res-
ervation clause. The reason was that publi-
cation of an applicant’'s Invention should
not be forced on him without his authoriza-
tion,

Canada supported the United States posi-
tion and since Switzerland did not insist on
its proposal, it was withdrawn and Main
Committee II adopted the text of the nego-
tlating draft. Article 60(3) became Article
64(a) in the adopted text of the Treaty.

ARTICLE 31—DEMAND FOR INTERNATIONAL

PRELIMINARY EXAMINATION

Chapter II of the negotiating draft (PCT/
DC/4) provided for a double option. In order
to receive the international prellminary ex-
amination report, the applicant would have
to elect a Contracting State, which itself had
opted to adhere to Chapter II. In addition,
the applicant could not obtain an examina-
tion report unless he was a resident or na-
tional of a Contracting State which itself
had agreed to be bound by the provisions of
Chapter IL.

Israel proposed (PCT/DC/41) that the de-
mand for international preliminary exami-
nation be available not only to an applicant
who is resident or national of a Contracting
Btate bound by Chapter II, but also to a
PCT applicant who elected a State member
of the PCT, which requires that every inter-
national application designating it be ac-
companied by an examination. The Israell
P was intended to modify Chapter IT
so that a designated State could require that
every international application designating
it be accompanied by an international pre-
liminary examination report. This would
have taken away from the PCT applicant the

option of proceeding either under Chapter

I only, or under both Chapters, in such
countries.

A Working Group consisting of represent-
atives of Austria, Brazil, France, the Federal
Republic of Germany, Israel, Ivory Coast,
Japan, the United Kingdom and the Unifed
States was appointed to consider the ques-
tion.

At its first meeting, the Working Group
considered a new proposal (PCT/DC/WG.V/
2) submitted by Israel as a substitute for
the prior proposal of PCT/DC/41 and PCT/
DC/WQG.V/1. The proposal concerned Articles
83 and 61, and in essence provided that, if
the national law of a Contracting BState
bound by Chapter II so permitted, the ap-
plicant filing a national application might
request that an examination similar to an
international preliminary examination be
carrled out on such application provided
that such national application had been the
subject of an international-type search. This
is & Chapter II counterpart to the Chapter I
provision of Article 15(5) of the negotiating
draft. The proposal was objected to by
France, the Federal Republic of Germany,
Japan and the United States. It was con-
sidered that this proposal even exceeded the
scope of the original proposal.

After extensive discussion of Document
PCT/DC/WG@G.V/2 Israel presented a revised
proposal concerning Article 81 in Document
PCT/DC/WG.V/3.

This new proposal provided that:

“The Assembly may decide to allow res-
idents and nationals of Contracting States
not bound by Chapter II to make demands
for international preliminary examination
of thelr international applications in des-
ignated States bound by Chapter II, whose
national law permits such examination . . .
provided, however, that in such case the
Assembly shall provide to the national Of-
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fice, which fulfills the requirements under
Article 32, the opportunity to become the
International Preliminary Examining Au-
thority for such applications for which that
national office is the receiving office.”

The United Kingdom supported the Fed-
eral Republic of Germany and suggested
that the detalls of what International Pre-
1 Examining Authority would be
appointed for which Contracting States be
left to the Regulations, Thereupon, Israel
proposed that Article 31(2)(b) read as
follows:

“The Assembly may decide to allow resi-
dents and nationals of Contracting States
not bound by Chapter II to make demands
for international preliminary examination
of their international applications in des-
ignated States bound by Chapter II whose
national law permits such examination,
under conditions to be decided by the
Assembly.”

The United States supported the provi-
sion in the first half of Article 31(2) (b) and
agreed with the United Kingdom proposal
concerning the relegation to the Rules of
the detalls of which International Prelimi.
nary Examining Authority would be ap-
pointed for a particular Contracting State.
In addition the United States suggested
that if the Israell proposal for maintaining
the first half of paragraph (b) were adopted,
the language “whose national law permits
such examination”™ be changed to read—
“whose natlonal law requires an examina-
tion for all applications”. It was considered
that this would be made consistent with
the Pairs Convention. The United Kingdom
presented a formal proposal (PCT/DC/
WGQG.V/4) for specific amendments to Arti-
cles 31 and 32 and Rule 69. The proposal
was generally accepted by the Working
Group and subject to minor drafting
changes approved by the Conference for
incorporation into Articles 31, 32 and
Rule 59.

The Treaty now provides that the Assem-
bly may decide to allow persons entitled to
file international applications to make de-
mands for International preliminary exami.
nation even if they are residents or nation-
als of a State not party to the Treaty and
not bound by Chapter II. Such applicants
however may elect only such Contracting
States bound by Chapter IT which have de-
clared that they are prepared to be elected
by applicants under the terms of para-
graph (2) (b) of Article 31. Moreover in the
case of demands filled under the procedures
of Article 31(2) (b) the Assembily shall (in
accordance with the applicable agreement
between the Prel Exami Au-
thority or Authorities and the International
Bureau) specify the Preliminary Examining
Authority or Authorities competent for pre-
liminary examination. This provision ap-
pears in Article 32(2). Detalls of the proce-
dure for the appointment of an Interna-
tional Preliminary Examining Authority,
in the case where the national Office in
which the International application is filed
is not itself an International Preliminary
Examining Authority are spelled out in Rule
59.2 and provide that the Assembly shall
“give preference” to the International Pre-
liminary Examining Authority recom-
mended by that Office.

This latter provision generally accom-
modates the United States position. With-
out being bound by Chapter II the United
States may accept appointment as an
International Preliminary Examining Au-
thority for United States applicants who
require an international preliminary exami-
nation for certain Chapter II States under
Article 31(2) (b). To this extent the Rule
requires that if the United States otherwise
qualifies as an Internstional Preliminary
Examining Authority it will be given pref-
erence by the Assembly when considering
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which Preliminary Examining Authority
should be appointed.
ARTICLE 45—REGIONAL PATENT TREATIES

Article 44 of the negotiating draft (PCT/
DC/4) (now Article 45) dealt with regional
patent treaties. Prior to the Diplomatic Con-
ference, France and the Netherlands urged
that the Article provide for the possibility
for States members of regional patent treaty
to consider applications designating them as
applications for a regional patent rather than
a national patent. In Btates taking advan-
tage of such & provision, it would not be
possible to obtain & national patent via the
PCT route.

Various reasons were advanced in support
of the proposal In private discussions. The
Netherlands suggested that it was a means
of phasing out its national patent system
in the event that the Eurcpean Patent be=-
came a reality. Others suggested that ane
other reason for the proposal was the pos-
sibility of a supplemental search of every
PCT international application coming into
European countries by virtue of the Euro=
pean Patent Convention, where the initial
search was conducted by an International
Searching Authority which, in the opinion
of the “European Patent Office”, did not con=-
duct adequate international searches. A
third reason suggested for the Frenche-
Netherlands proposal relates to internal ne-
gotiations within the European Community
as to which would be the dominant force in
the European Patent system. By providing
that all applications filed under the PCT will
be considered as regional applications in
France or the Netherlands, the number of
domestic applications filed in other European
countries would also be decreased since the
applicant must file a reglonal patent appli-
cation if he uses PCT. It was alleged that,
given the above system, it did not make eco-
nomic sense to obtain patents in other Euro-
pean countries via the traditional non-PCT
route.

The Scandinavian countries and the
United Kingdom opposed the Netherlands
proposal. In the debate of the French-
Netherlands proposal, it was clear that the
Soviet Union would remain neutral and that
the BScandinavian countries, the TUnited
Eingdom and Japan would be against it.
Initially the United States aligned itself with
the position of the United Eingdom, thereby
making it clear to the supporters of the pro-
posal that it would be Impossible to have the
provision adopted. Later, the United States
indicated that it would be possible for it to
support the provision provided it was
amended to state that a reglonal patent
treaty may provide that international ap-
plications designating.a State party to the
regional patent treaty and the PCT may be
filed as applications for a regional patent if
it gives to all persons who "‘according to Ar-
ticle 9, are entitled to file international ap-
plications, the right to file applications for
such reglonal) patents.”

This provision would assure that if the
PCT were to be used as a route to a reglonal
patent (European Patent), the reglonal
treaty would have to be open to nationals
and residents of all member states of the
PCT, including the United States.

The Netherlands-French proposal, as
smended by the proposal of the United
States, was adopted by a vote of 15-14, The
Boviet Union abstalned.

Article 45, as adopted, gives member States
of regional treaties power to exclude the fil-
ing of national applications via PCT. How-
ever, If this is done it must provide access to
the regional convention via PCT to all mem-
ber States of PCT. Representatives of United
States industry and various observer non-
governmental organizations regarded this to
be a very satisfactory solution. Some went
so0 far as to categorize Article 45 as the most
important and beneficial Article to American
industry in the entire Treaty.
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The fact that it may be more expensive to In his closing speech the Secretary Gen-

file a European Patent via PCT than one or
two national patents In Europe is not seen
as a great disadvantage since it would be un-
likely that American industry would desire
protection in that small 2 number of Euro-
pean countries.

ARTICLE 50—PATENT INFORMATION SERVICES;
ARTICLE 51—TECHNICAL ASSISTANCE; ARTICLE
52—RELATIONS WITH OTHER PROVISIONS OF
THE TREATY
Chapter IV on “Technical Services” is com-

pletely new, having been developed at the

Conference in Working Group II. The origin

of this chapter may be traced back to an

Israeli proposal (PCT/DC/20), which was In-

troduced oa the opening day of the Confer-

ence. Under the original proposal, entitled

“Information Centers”, the various Interna-

tional Searching Authorities would, upon

payment of prescribed fees, have been called
upon to provide information on issued pat-
ents and published know-how.

The Israell proposal immediately aroused
the interest of the developing countries and
was strongly supported by them, with Brazil
taking the lead. Since the Israell proposal
was rather loosely drafted, Main Committee
1 decided to establish a Working Group of
fourteen countries, Including the United
States, to deal with this matter. Because of
its expertise in the patent documentation
field, the International Patent Institute
(IIB) was also placed on the Working Group.
Brazil was elected Chalrman of the Working
Group.

Soon after the Working Group began its
discussion, it was quite clear that developing
countries were not only interested in access
to published technical information but also
legal-technical assistance concerning im-
provement of their patent systems. The ini-
tial postiion of the United States was that
these matters more appropriately might be
dealt with under the new World Intellectual
Property Organization (W.JIP.0.), an im-
portant task of which is to develop a legal-
technical assistance program for developing
countries, This position received support in
the Working Group only from the Federal
Republic of Germany and Japan.

After prolonged discussions in a serles of
meetings which began on May 27 and ended
on June 10, & new Chapter IV was added to
the Treaty, It was approved unanimously in
the Working Group and adopted unanimous-
1y in Main Committee I.

Article 50, “Patent Information Services",
states that the International Bureau may
furnish services by providing technical and
other pertinent information available in the
form of published documents, primarlly pa-
tents and published applications. This serv-
ice 18 to be provided at cost to Governments
of Contracting States and below cost to de-
veloping countries if the difference can be
covered by profits made on services to other
than Governments of Contracting States, or
from international organizations.

Article 61, *“Technical Assistance', pro-
vides for legal-techmical assistance for de-
veloping countries to improve their patent
systems individually or on a regional basis;
A Committee for Technical Assistance will be
established to organize and supervise this
technical assistance. Flnancing for this is
contingent on agreementis between the In-
fernational Bureau, and international fi-
nancing organizations and intergovernmental
organizations, especially the UN.

Article b2 divorces the Chapter on “Tech-
nical Services” from the financial provisions

in any other Chapter in the Treaty. During
the course of the discussion of Chapter IV in
both the Working Group and the Maln Com-
mittee several developing countries empha-
sized the point that this chapter would make
the PCT more attractive to them. The new
Chapter recelved specific endorsement by a
wide range of developing and developed coun-
tries, including the United States.

eral of the Conference, Dr. Arpad Bogsch,
summarized the prinecipal accomplishments
of the Diplomatic Conference. He had the
following to say about Chapter IV:

“Among the many improvements effected
by the distinguished Delegates attending this
Conference, perhaps the most significant is
the writing into the Treaty of a new Chap-
ter—Chapter IV which goes beyond the orig-
inal goals of the Treaty, and provides the
framework for technical assistance to devel=-
oping countries. Assistance to developing
countries is the main preoccupation of our
times and the most difficult of the tasks of
international organizations .. .”

ARTICLE 53 (6) (A)—ASSEMBLY; ARTICLE G58(2)
(b)—REGULATIONS

Under Articles §0(6){(a) and 54(2)(b) of
the negotiating draft (PCT/DC/4), adop-
tion by the Assembly of amendments to the
Regulations would have required two-thirds
of the votes cast, subject to certain excep=-
tions. The United States proposed (PCA/DC/
58) that the majority be increased to three-
fourths, subject to the exceptions. The pro-
posal. was adopted by Main Commitee II.
Articles 50 and 54 became Articles 53 and
b8 respectively in the adopted text.

ARTICLE 54—EXECUTIVE COMMITTEE

The negotiating draft of the PCT, unlike
the Stockholm revision of the Paris Indus-
trial Property Convention, did not contain
& separate Article on the Executive Commit-
tee. Bome provisions relating to the Execu-
tive Committee were, however, included in
Article 50 of the negotiating draft (PCT/DC/
4), on the Assembly. It was provided only,
that when the number of Contracting States
exceeded forty, the Assembly would estab-
lish an Executive Commiftee to which it
could delegate for the intervals between the
sessions of the Assembly certain specified
funetions. Further, it 'was provided that the
Executive Committee would meet once in
every calendar year in ordinary session and
would meet in extraordinary session upon
convocation by the Director General, either
on his own' initiative, or at the request of
the Chairman of the Executive Committee,
or of one-fourth of its members.

Yugoslavia proposed (PCT/DC/65), that
a separate article be included covering the
Executive Committee in view of the import-
ance of the role of the Executive Committee
and the fact that separate articles had been
reserved for the Assembly, the International
Bureau and the Committee for Technical Co~
operation. The Secretary General indicated
that a seperate article had not been included,
since 1t would be some time before an Execu-
tive Committee could be established—only
after forty States had become party to the
Convention. The prposal by Yugoslavia, how-
ever, met with general support and no op-
position from the Delegations. A text of an
article on the Executive Committee (PCT/
DC/81) was subsequently introduced by
Yugoslavia. That ‘text, with some few
changes, was adopted by Main Committee IT
and 1s basleally the same as the Article on
the Executive Committee contained in the
Stockholm revision of the Paris Convention
for the Protection of Industrial Property.
This addition was acceptable to the United
States.

ARTICLE 57—FINANCES

Article 53 of the negotlating draft (PCT/
DC/4) (now Article 57) dealt with finances.
Paragraph 5(b) provided that if ‘any finan-
cial year closed with a deficit, the contracting
States should contribute to cover the déficit,
The amount of the contribution was to be
determined by the number of international
applications emanating from each of them in
the relevant year and “other pertinent fac-
tors”. It is anticipated that the United States
will file & rather large percentage of the ap-
plications under the Treaty; the Soviet
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Union on the other hand is expected to file
& very small percentage. Japan would be in a
situation similar to that of the Soviet Union.

Despite the fact that the Treaty is designed
to be self-supporting, there is always the
possibility that deficits may occur and
therefore this question was considered im-
portant to the United States. It should also
be noted that Article 57(7) (a) provided for
the constitution of a working capital fund.
Contributions to this fund would be based
on factors similar to those taken into account
in the payment of any deficits that occur on
an annual basis.

Australia proposed elimination of the lan-
guage “other pertinent factors" because it
was too vague. The developing countries, with
United States support, suggested that the
most pertinent factor should be the level of
development of each of the countries. The
proposal to base the contribution upon in-
dustrial capability did not receive broad
support from the developed countries.

A working Group was appointed to look
into the problem and to present a proposal
to Main Committee II which, if possible,
would enumerate those factors which should
be considered pertinent in-arriving at the
contributions of each country.

In the Working Group, the United States
advanced the proposition that the number
of applications recefved from abroad should
be one of the important determining factors.
It noted that patent offices receiving such
applications would benefit, since either there
would be less work involved in processing a
PCT international application accompanied
by & search report than is mecessary today
in examining countries or, in the case of
registration countries, the file would be more
complete. This argument was not accepted
by other countries. After prolonged dlscus-
slon, it became apparent that the members
of the Working Group were unable to agree
on a comprehensive list of pertinent factors.
Accordingly, the United States agreed to ac-
cept the deletion of the words “other per-
tinent factors” provided that it was under-
stood that in lieu thereof it would be agreed
that no country would be required to pay
more than 20 percent of the tofal deficit for
any one year. This limiting factor would
have protected the United States.

The report of the Working Group to Main
Committee II with this limitation was not
accepted. A principal objector was the Fed-
eral Republic of Germany which noted that
such a limitation would put the United
States and the Federal Republic of Germany
in about the same position with respect to
contributions.

A compromise to raise the amount to 25
percent llkewise did not meet with approval,
The provision was stricken by a yote in Main
Committee II.

The United States decided to accept the
oufcome since the benefits accrulng to
United States applicants from the Treaty
justified a contribution based on participa-
tion. It noted for the record, however, that
(a) every effort should be made to assure
that the Treaty would be selfsupporting, and
(b) should deficits occur, there might well
be limitations on the contributions which
the United States could make to cover them.
As adopted, the number of PCT interna-
tional applications originating from each
country was retained as the sole factor in
determining contributions under Article 57
(5) of the Treaty.

ARTICLE 59—DISPUTES; ARTICLE 64(5), (8)(a)
AND (BY—RESERVATIONS

The negotiating draft PCT/DC/4) did not
contain a provision on the settlement of
disputes concerning the interpretation or
application of the Treaty and the Regula-
tions. A proposal (PCT/DC/86) for the in-
clusion of such a provision, simlilar to that
contained in Article 28 of the Stockholm
revision of ‘the Paris Convention for the
Protection of Industrial Property, was pre-
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sented at the Conference by six States: Aus-
tralia, France, Japan, the Netherlands, Swit-
gerland, and Zambia.

An amendment (PTC/DC/92) to the six-
Country proposal was presented by Portugal,
but was subsequently withdrawn. The six-
Country proposals (PCT/DC/B6) also per-
mitted a State to declare at the time of
signature or of deposit of its instrument
of ratification or accession that it did not
consider itself bound by the provisions relat-
ing to the settlement of disputes. The
amendment by Portugal would have per-
mitted such a declaration to be made also
at any later time.

The Soviet Union stated that, since it
did not recognize the jurisdiction of the In-
ternational Court of Justice, it would nct
want to have provisions in the Treaty as
proposed in document PCT/DC/86, but that
in a spirit of compromise it would not insist
on a vote.

The six-Country proposal was adopted by
Main Committee II but referred it to the
Drafting Committee for transfer to Article
64 on “Reservations". These provisions per-
mit a State to declare that it does not con-
sider itself bound by the provisions on the
settlement of disputes. The provisions as
thus revised by the Drafting Committee were
adopted by Main Committee II,

Inclusion of provisions for the submission
of disputes to the International Court of Jus-
tice is in accord with United States Govern-
ment policy.

ARTICLE 62(3) AND (4)—BECOMING PARTY TO
THE TREATY

The negotiating draft (PCT/DC/4) did not
have a provision on territorial application,
as contalned in Article 24 of the Stockholm
revision of the Paris Convention for the Pro-
tectlon of Industrial Property. A proposal of
the United EKingdom (PCT/DC/25), as re-
vised and as adopted, added paragraph (3)
to Article 62, which paragraph provides that
Article 24 of the Stockholm revision of the
Paris Convention (“Territories”) shall apply
to the Treaty.

A new paragraph (4), not contalned in
Article 24 of the Paris Conventlon, has, how-
ever, been added to Article 62. The addition
of paragraph (4) was the result of a compro-
mise resulting from a proposal (PCT/DC/111)
by Algerla. The proposal by Algeria, presented
three alternatives with respect to paragraph
(3) on territorial application which was
added under the United Kingdom proposal:
Alternative I was to delete paragraph (3);
Alternative IT was to Include the provision on
territorial application among the provislions
which could be subject to express reservations
by States party to the Treaty; Alternative IIT
was to add a new paragraph (4) as follows:
“However, paragraph (3) of this Article shall
not entail for any State party to this Treaty
the recognition or tacit acceptance of any
legal implications that might arise from such
declarations or notifications.”

The discussions on paragraphs (3) and (4)
revealed the followlng: the Soviet Union
preferred the deletion of paragraph (3) but
might accept 1ts inclusion if something along
the lines of proposed paragraph (4) were
adopted; the United Eingdom would prefer
that no paragraph (4) be added, but might
consider a revision of the proposed para-
graph (4). A drafting group was set up to
deal with the proposed paragraph (4) as
being the one alternative which possibly
could provide some basis for acceptance if
revised. The drafting group was composed of
Algeria, France, the Soviet Union, and the
United Kingdom.

The text presented by the drafting group
(PCT/DC/118) was adopted by Main Com-
mittee II and is included as paragraph (4)
of Article 62. This text was acceptable to the
United States.
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ARTICLE 83—ENTRY INTO FORCE OF THE
TREATY

Article 58 of the negotiating draft (PCT/
DC/4), provided for entry into force of the
Treaty three months after either of the fol-
lowing conditions were fulfilled:

1. Pive States ratify of which three are
countries in which the total number of ap-
plications filled per year exceed 40,000 (para-
graph (1) (1)) or;

2. Seven States ratify which have either
(a) recelved 10,000 patent applications from
abroad, or (b) the citizens of which have
filed at least 1,000 patent applications in one
specific foreign country (paragraph (1) (i1)).

In a proposal which could have delayed
the entry into force of the Treaty, Italy sug-
gested the deletion of paragraph (1) (i) and
an increase of the number of States in para-
graph (1) (1), from seven to ten (PCT/DC/
69). The Secretariat proposed the compro-
mise now appearing in Article 63 of the
Treaty. Under this formulating, entry into
force would occur upon ratification by eight
States, provided at least four of them ful-
filled any one of the three criteria set forth
in the original version of the Treaty. The
compromise was acceptable to the United
States, It was accepted by Main Commit-
tee IT.

Despite the fact that the required number
of ratifylng States has been increased, the
effect of this compromise is to hasten entry
into force of the Treaty while still providing
for adherence by a number of “significant”
Btates. Inasmuch as all criteria are now com-
bined, it is likely that a combination of
Btates sufficient to trigger operation of the
Treaty should occur at an earlier date than
would have occurred under the original
formulation.

Rule 5.1(a) (vi)—The Description /Utility/

Rule 5.1(a)(vi) of the negotiating draft
concerning the PCT Regulations (PCT/DC/5)
stated that the description of the Invention
should indicate the way in which the subject
of the invention could be made and used in
industry, or If it could only be made or only
be used, the way in which it could be made
or used. The BIRPI Secretariat suggested an
alternative for this Rule (PCT/DC/12) to
read:

“Indicate the way in which the subject of
the Invention can be made and used in in-
dustry—'industry’ being understood in its
broadest sense as in the Parls Convention
for the Protection of Industrial Property—
or, if it can only be used, the way in which
it can be used.”

Switzerland objected to the wording of
both PCT/DC/b6 and PCT/DC/12, and pro-
posed (PCT/DC/17) that, since the use of an
invention was obvious in most cases, no spe-
cial requirement was necessary or even desir-
able. Hence, an indication of utility should
only be made where it could not be implied
from the general description of the inven-
tion. France supported the Swiss view and
further proposed (PCT/DC/21), to make the
requirement of stating the utility of an in-
vention entirely optional for the applicant.

The United States vigorously supported the
retention of the requirement to show utility
of an invention, stating that applications
which did not Include this criterion in their
description of the invention did not satisfy
the utility requirements of United States law
and could be fatally defective in the United
States. Furthermore, any dilution of this re-
quirement, would necessitate change in sub-
stantive U.S. law. Canada supported tkis
position, stating that Canadian law had simi-
lar provisions.

The Secretary General noted that since the
purpose of an international application was
ultimately to become a national application
in each of the designated States, it was im-
portant that all necessary elements of an
application be present. The United Kingdom
supported the view of the Secretary General.
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The United States noted that its national
law did not require the exact description of
an obvious method of making and using an
invention and that an indication of use
would satisfy United States patent law.

France, however, insisted on its proposal
which was put to the vote and rejected.
Thereafter, the Rule was referred to the
Drafting Committee which presented a ver-
slon to Main Committee I that was adopted
and does not confliet with United States law.
RULE 22.2—TRANSMITTAL OF THE RECORD COPY

The negotiating draft (PCT/DC/5) con-
tained a provision in Rule 22.2 (e) to the ef-
fect that had the applicant opted for trans-
mittal of the record copy through him and
the Recelving Office did not hold the record
copy for the applicant at least 10 days before
the expiration of 13 months from the prior-
ity date, or had the Recelving Office agreed to
mall the record copy to the applicant and he
had not recelved the copy at the above men-
tloned date, he could file a copy of his inter-
national application directly with the In-
ternational Bureau and pay to the Bureau a
“special fee", The amount of the special fee
was to be $25.00.,

The imposition of a speclal fee was ob-
Jected to by the United States, the Soviet
Union and representatives from the AIPPI
and NAM at the Study Group Meeting in
March 1970 on the Regulations. It was con-
gidered unfair that the applicant be re-
quired to pay a penalty fee for a fault on the
part of the receiving Office. On the other
hand, various delegations including the Fed-
eral Republic of Germany, were of a view
that, in the absence of a penalty, in practice
the 13 month deadline could well become a
14 month deadline. Since no consensus was
reached on this matter at the March 1970
Meeting, the Alternative proposed for Rule
222 (e) in document PCT/DC/12 still in-
cluded the requirement for the payment of a
special fee.

When discussing Rule 22.2 (e) at the Dip-
lomatic Conference, the United States again
ralsed its objection to the imposlition of the
penalty. Japan seconded the United States
proposal, while the Federal Republic of Ger-
many, the Netherlands and the United King-
dom supported the negotlating draft on the
basis that without the penalty there may be
8 misuse of the provision with the result
that coples of international applications
would regularly be received late at the na-
tional Offices (for example, under Article 13).
In apparent support of the United States
position, Austria questioned whether other
remedies might not be available to the appli=
cant. The representatives of a number of in-
ternational non-governmental organizations,
for example IFIA, PIPA, AIPPI, and UNICE,
agreed with the position of the United States.
In view of the strong support by these or-
ganizations, the Federal Republic of Ger-
many, withdrew its opposition as did the
Netherlands. The United States proposal
(PCT/DC/6T7) for deletion of the special fee
was thereupon adopted.

RULE 42—TIME LIMIT FOR INTERNATIONAL

SEARCH

The negotiating draft (PCT/DC/5) im-
posed a time limit for the production of the
international search report. Rule 42.1 set
this time limit at 8 months from the receipt
of the search copy by the International
Bearching Authority, or 8 months from the
priority date, whichever occurs later.

At the Study Group Meeting in March
1970 on the Regulations, the United States
proposed that the word “Generally” be in-
serted in Rule 42 to give the International
Bearching Authority a certain amount of
leeway in preparing search reports. The
United States proposal was opposed by Aus-
tria, France and the Federal Republlec of
Germany, which feared that the 3 to 9
imonths time period of the Rule would
thereby become the exception rather than
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the Rule and that most search reports would
not be available until much later than the
deadline provided by Rule 42. During the
discussion, the BIRPI BSecretariat stated
that it would not specify different time limits
for different Authorities even if “Generally”
were included in the Rule.

At the Diplomatic Conference the United
States proposed (PCT/DC/83) that for the
first 5 years after implementation of the
Treaty, the International Bureau and the
International Searching Authorities be per-
mitted to agree upon longer time limits for
producing search reports than those pres-
ently set forth in Rule 42.

The TUnited States pointed out that
initially it would be dangerous to impose
strict time limits on International Searching
Authorities. Without experience In pre=
paring search reports and without actually
knowing the number of applications filed
under PCT, these Authorities would be un-
able to agree to an inflexible time table. Aus-
tria opposed the United States view, while
the Federal Republic of Germany, Japan, and
the II.B. supported 1t.

The Secretary General mentioned that
there were certain advantages to the United
States proposal and that it semed preferable
to the earlier proposal concerning the in-
pertion of “Generally” into Rule 42. The
Delegation of the United Kingdom supported
by the II.B., proposed that the b year period
should be diminished. Canada and the Soviet
Union requested more time to study the

proposal.

When the discussion was resumed, Canada
with the support of Norway and the Soviet
Union, proposed that the maximum ex-
tension of time be limited to 2 months dur-
ing this transitional period. The Netherlands
suggested that there should be an outside
maximum of 18 months from the priority
date for the production of the search report.
The United Kingdom supported this pro-
posal. When the views of the international
non-governmental organizations were solic-
ited, they were in favor of early search
reports, but did not oppose reasonable
flexibility for a transitional perlod.

When put to a vote the following sen-
tence was adopted as an addition to the
last part of Rule 42.1:

“For a transitional perlod of 8 years from
the entry into force of this Treaty, time
limits for the agreement with any Interna-
tional Searching Authority may be indi-
vidually negotiated, provided that such time
1imits shall not extend by more than 2
months the time limits referred to in the
preceding sentence and in any case shall not
go beyond the expiration of the 18th month
after the priority date.”

Rule 42.1 now accommodates the United
States position, particularly in view of the
fact that the Treaty may not become opera-
tlonal wuntil about 1876. The 3 Yyear
transitional period should enable potential
International Searching Authoritles to
negotiate workable contracts for the produc-
tion of search reports.

RULE 88—AMENDMENT OF THE REGULATIONS

Rule 88 of the negotlating draft (PCT/DC/
5) provided that certain regulations could
be amended only by unanimous vote in the
Assembly. The United States proposed, that
Rule 5 dealing with “The Description”, and
Rule 6 concerning ""The Claims" be added to
the list of regulations which could be
amended only by unanimous vote.

When the United States proposal was ad-
vanced in Main Committes II, it was widely
opposed. At the request of the United States,
despite the opposition to this proposal, the
matter was referred to a Working Group. As
a compromise, a reference to Rules 5 and 6
was added in new Rule 88.2 which requires
unanimity for revision during a transitional
period of 5 years after entry into force of
the Treaty. In view of the fact that changes
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in regulations now require a three-fourths
vote (Article 58(2) (b)), instead of a two-
thirds vote under the negotiating draft, this
compromise satisfactorily safeguards the in-
terest of the United States.

8. Work of the Conference

The Washington Diplomatic Conference
on the Patent Cooperation Treaty concluded
on June 18, 1970 with the signature of the
approved text of the Treaty and the Final
Act, Twenty countries, including the United
States, signed the Treaty on June 19. The
Treaty remeained open for signature until
December 31, 1970. During this period an
additional fifteen countries signed the Treaty
bringing the total number of signatories to
thirty-five (Annex I).

A “Final Act”, which in effect indicated
that the signatories had attended the Wash-
ington Diplomatic Conference, was signed by
44 countries.

At the Plenary Session of the Diplomatic
Conference on June 17 a “Resolution Con-
cerning Preparatory Measures for the Entry
Into Force of the Patent Cooperation Treaty”
was approved unanimously (Annex II). This
Resolution invited the Assembly and the Ex-
ecutive Committee of the Paris Industrial
Property Union and the Director General of
the new World Intellectual Property Orga-
nization' to undertake certain measures for
the preparation of the entry into force of
the POT. It was recommended that such
measures include: (a) the setting up of an
Interim Committee for Technical Assistance
in connection with Article 51 of the Treaty,
(b) the establishment of an Interim Com-
mittee for Technical Cooperation with re-
spect to Article 56 of the PCT, and (¢) the
setting up of an Interim Advisory Commit-
tee for Administrative Questions to deal with
questions which will necessitate solutions by
the national Patent Offices and the Inter-
national Bureau when the PCT enters into
force.

9. Future Meetings

The “Resolution Concerning Preparatory
Measures for the Entry Into Force of the
Patent Cooperation Treaty”, which was ap-
proved by the Washington Diplomatic Con-
ference on June 17, 1870, was considered by
the Assembly and Executive Committes of
the Paris Industrial Property Union at the
meetings of these bodles in Geneva, Septem-
ber 21-28, 1970. As a result of decisions taken
at these meetings, the three Interim Com-
mittees to be established in connection with
preparatory work for entry into force of the
PCT will meet in Geneva, February 8-11.
1971,

10. Conclusions

The Patent Cooperation Treaty in its final
form was consistent with the United States
position on all major points and therefore
the United States Delegation unanimously
agreed that it should be signed by the United
States. This was done at the signing cere-
mony on June 19, 1970,

ANNEX I—SIGNATORIES OF PATENT COOPERA-
TION TREATY AS OF DECEMBER 31, 1970
STATE AND DATE OF SIGNATURE

Algeria, June 19, 1970.

Argentina, December 21, 1970.

Austria, December 22, 1870.

Belgium, December 30, 1970.

Brazil, June 19, 1970,

Canada, June 19, 1970.

Denmark, June 19, 1970,

QF_T'gderal Republic of Germany, June 18,
1970.

Finland, June 19, 1870,

France, December 31, 1970.

Holy See, June 19, 1970.

Hungary, June 19, 1970.

Iran, July 7, 1970.

Ireland, June 19, 1970.

Israel, June 19, 1970,

Ttaly, June 19, 1970.

Ivory Coast, December 3, 1970.
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Japan, June 19, 1970.

Luxembourg, Dec. 30, 1970.

Madagascar, December 10, 1970.

Monaco, December 31, 1970.

Kingdom of the Netherlands, December 31,
1970,

Norway, June 18, 1970,

Philippines, June 19, 1970,

Romania, December 28, 1970.

SBenegal, December 29, 1970,

Sweden, June 19, 1970.

Switzerland, June 19, 1970.

Syria, December 28, 1970.

Togo, December 23, 1970.

Union of Soviet Sociallst Republics, Decem-
ber 23, 1970.

United Arab Republic, June 19, 1970.

United Kingdom of Great Britain and
Northern Ireland, June 19, 1970.

United States of America, June 19, 1970.

Yugoslavia, June 19, 1970,
ANNEX II—RESOLUTION CONCERNING PREPARA-

TORY MEASURES FOR THE ENTRY INTO FORCE

OF THE PATENT COOFERATION TREATY

The Washington Diplomatic Conference on
the Patent Cooperation Treaty, 1970,

Considering the desirability of preparing
the application of the Patent Cooperation
Treaty pending the entry into force of the
Treaty,

1. Invites the Assembly and the Executive
Committee of the International (Paris)
Union for the Protection of Industrial Prop-
erty and the Director General of the World
Intellectual Property Organization to adopt,
direct and supervise the measures n
for the preparation of the entry into force
of the Treaty.

2. Recommends that such measures in-
clude:

(a) the setting up of an Interim Commit-
tee for Technical Assistance, which should
prepare the establishment of the Committee
for Technical Assistance referred to in Article
51 of the Treaty:;

(b) the setting up of an Interlm Commit-
tee for Technical Cooperation, which should
prepare the establishment of the Committee
for Technical Cooperation referred to in Ar-
ticle 56 of the Treaty and advise the pros-
pective International Searching and Prelim=-
inary Examining Authorities on the gques-
tions which will require solution when the
Treaty enters into force;

(c) the setting up of an Interim Advisory
Committee for Administrative Questions,
which should study and recommend meas-
ures on the questions which will require
solutions by the national Offices and the
International Bureau when the Treaty enters
into force.

3. Expresses the desire that the organiza-
tions of inventors, industries, and the patent
profession be associated, as in the preparation
of the Treaty, in the preparatory work re=
ferred to in the present Resolution.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that supporting
data be inserted in the Recorp at this
point in explanation of the treaty.

There being no objection, the excerpt
from the committee report was ordered
to be printed in the Recorp, as follows:

PURPOSE

The basic objective of the Patent Coopera-
tion Treaty is to simplify the procedure for
applying for patents on the same Invention
in a number of countries by providing,
among other things, a centralized filing pro-
cecl;u‘e and a standardized application for-
mat,

At the present time, patent procedures
differ from country to country and the na-
tional laws of most nations generally do not
take account of the fact that protection for
the same invention may be sought in other
countries. For example, 1t is estimated that
more than 50 percent of the 700,000 patent
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applications filed world-wide are duplicates
of other applications. This Treaty is in-
tended to eliminate some of this wasted
effort for both the applicant and the na-
tional Patent Offices.

BACKGROUND

As a result of a United States initiative in
Beptember 1066, the Executive Committee of
the Convention of Paris for the Protection
of Industrial Property unanimously ap=-
proved a resolution asking the Secretariat
for that Convention, the United Internation=-
al Bureau for the Protection of Intellectual
Property—known as BIRPI from its French
initials—to undertake a study of practicable
means to simplify the patenting of any given
invention in a number of countries.

In May 1867, BIRFPI released a first draft
of the Patent Cooperation Treaty. After
three years of extensive negotlations and
consultations on both the international and
national level, a diplomatic conference was
convened In Washington. Seventy-seven
countries were represented at that Confer-
ence and on June 19, 1870, twenty-one coun=-
tries signed the Treaty. As of October 9,
1973, thirty-five nations had become signa-
tories. These countries are: the United
Btates, Algeria, Brazil, Canada, Denmark,
Finland, Federal Republic of Germany, Holy
Bee, Hungary, Ireland, Israel, Italy, Japan,
Norway, Philippines, Sweden, Switzerland,
United Arab Republic, United Kingdom,
Yugoslavia, Iran, Ivory Coast, Madagascar,
Argentina, Austria, Togo, BSoviet Union,
Romania, Senegal, Syria, Luzembourg, Bel-
glum, Netherlands, France, and Monaco, To
date, only five countries with minor patent
activity have ratified or acceded to this
Treaty (the Ceneral African Republic, Sene-
gal, Madagascar, Malawl and Cameroon).

On September 12, 1972, the Treaty was sub-
mitted to the Senate for Its advice and con-
sent to ratification. The enabling legislation
(8. 2469) was introduced in the Senate on

September 21, 1973, and was referred to the
Judiciary Committee. As of this date, no ac-
tlon has been taken on this legislation.

MAJOR PROVISIONS

The Treaty consists of a short preamble,
69 articles and 95 rules or regulations,

Under Chapter I of the Treaty, an inven-
tor applies for a patent by filing an interna-
tional application with a Recelving Office,
which is usually the Patent Office In the
Btate of which he is a resident or national,
This application will be filed in a specified
language (English for U.S. applicants) In a
standard format, and will include the desig-
nation of those States in which the inventor
desires protection. After supplying the neces-
sary information and paylng the interna-
tional fee, the applicant will have up to 20
months to prepare translations, assess the
economic potential of his Invention and pay
patent fees In those countries where he de-
sires protection. This is a distinct improve-
ment over the existing Paris Conventlon,
which has a waiting period of 12 months.

International search authorities will pre-
pare a report on whether there exists “rele-
vant prior art,” that is, other patented in-
ventions that are equal or so similar to the
one described in the application that a
granting of a new patent would be an in-
fringement of previous rights.

Upon recelving a copy of the search re-
port, the inventor may amend or correct his
application, for distribution by BIRPI to
each nation designated by the applicant.
Domestic search, examination and legal
processing will then proceed In accordance
with each nation's patent laws.

Chapter II of the Treaty provides for a
further procedure whereby, under certain
conditions, an applicant may demand a pre-
liminary examination report for one or more
elected countries in which he intends to use
the results of such report,
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Chapter IV of the Treaty establishes infor-
mation services which will be of benefit to
developing countries in facilitating their ac-
quisition of technology and technical infor-
mation, This Chapter also establishes a com-
mittee which would organize and supervise
technical assistance to improve the patent
systems of developing countries.

The Regulations annexed to the Treaty
provide rules concerning such matters as ad-
ministrative requirements and procedures as
well as details useful in the implementation
of the provisions of the Treaty.

DATE OF ENTRY INTO FORCE

The Treaty will enter into force three
months after elght governments ratify it—
including four nations considered “major” in
terms of patent activity. The six leading pat-
ent issuing countries are the UBS.8.R., US,
Japan, West Germany, Great Britain, and
France.

DECLARATIONS

The Secretary of State has requested that
the Senate give its advice and consent subject
to three declarations.

The first declaration, under Article 64(1)
(a) is that the United States shall not be
bound by the provisions of Chapter II of the
Treaty. This declaration is necessary because
present divergence of the examining systems
of other potential member countries from
that in the United States would make appli-
cation of Chapter II, which deals with pre-
liminary examination, impracticable for the
United States at this time.

The second declaration, under Article 64(3)
(a), is that, as far as this country is con-
cerned, international publication of interna-
tional applications is not required. Fallure to
make such a declaration would conflict with
an underlying philosophy of our patent sys-
tem which enables an applicant to keep his
invention confidential until he obtains pat-
ent protection.

The third declaration, under Article 64(4)
(a), is that the fililng outside of the United
States of an international application desig-
nating this country Is not equated to an
actual fililng in the United States for prior
art purposes. This declaration is necessary in
order to avold a conflict with United States
patent law (35 U.S.C. 102(e)) which accords
to a United States patent the effect as a prior
art reference only as of its filing date in the
United States.

It also is the intention of the United States
that the United States Patent Office will be-
come & Recelving Office and an International
Searching authority in order to process inter-
national applications for patents filed under
the Treaty.

COMMITTEE ACTION

During a public hearing held on October 9,
1973, the Committee on Foreign Relations
received testimony on the Patent Coopera-
tion Treaty from the following witnesses:
Mr. George R. Clark, President, International
Patent and Trademark Association; and Mr,
Harvey J. Winter, Director, Office of Business
Practices, Bureau of Economic and Business
Affairs, Department of State. A copy of Mr.
Winter's prepared statement is printed in the
appendix of this report.

During that hearing, Mr. Clark suggested
that the Committee act favorably on the
Treaty, subject to the condition that the
Executive would withhold fillng the instru-
ment of ratification until the implementing
legislation 1s enacted. It is the understand-
ing of the Committee that the Administra-
tion has agreed to comply with this proce-
dure.

On October 11, 1973, the Committee met
in executive session and, by a volce vote,
ordered the Treaty reported favorably to the
Senate for its advice and consent to ratifica-
tion, subject to three declarations requested
by the Department of State.
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Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that the treaty
be considered as having passed through
its various parliamentary stages up to
and including the resolution of ratifica-
tion.

The PRESIDING OFFICER. Without
objection, the treaty will be considered
as having passed through its various par-
liamentary stages, up to and including
the resolution of ratification, which the
clerk will state.

The legislative clerk read as follows:

Resolved, (two-thirds of the Senators pres-
ent concurring therein), That the Senate
advise and consent to the ratification of the
Patent Cooperation Treaty and Annexed
Regulations, done at Washington on June 19,
1970 Ex. 8, 92-2), subject to the following
three declarations:

(1) TUnder Article 64(1)(a), the United
States shall not be bound by the provisions
of Chapter II of the Treaty;

(2) Under Article 84(8) (a), as far as the
United States 1s concerned, international
applications is not required; and

(3) Under Article 84(4) (a) the filing out-
slde of the United States of an international
application designating this country is not
equated to an actual filing in the United
Btates for prior art purposes,

STRASBOURG AGREEMENT CON-
CERNING THE INTERNATIONAL
PATENT CLASSIFICATION—EX-
ECUTIVE E (93D CONG., 1ST SESS.)

The Senate, as in Committee of the
Whole, proceeded to consider Executive
E (93d Cong. 1st sess.), the Stras-
bourg Agreement concerning the Inter-
national Patent Classification, signed
March 24, 1971, which was read the
second time, as follows:

STRASBOURG AGREEMENT CONCERNING THE IN-
TERNATIONAL PATENT CLASSIFICATION OF
Marcs 24, 1971
The Contracting Partles,

Considering that the universal adoption of
& uniform system of classification of patents,
inventors' certificates, wutility models and
utility certificates is in the general interest
and is likely to establish closer international
cooperation in the industrial property field,
and to contribute to the harmonization of
national legislation in that fleld,

Recognizing the importance of the Euro-
pean Convention on the International Classi-
fication of Patents for Invention, of Decem=
ber 19, 1954, under which the Council of
Europe created the International Classifica-
tlon of Patents for Invention,

Having regard to the universal value of
this Classification, and to its importance to
all countries party to the Paris Convention
for the Protection of Industrial Property,

Having regard to the importance to de-
veloping countries of this Classification,
which gives them easler access to the ever-
expanding volume of modern technology,

Having regard to Article 19 of the Parils
Convention for the Protection of Industrial
Property of March 20, 1883, as revised at
Brussels on December 14, 1900, at Washing-
ton on June 2, 1911, at The Hague on No-
vember 6, 1925, at London on June 2, 1934,
at Lisbon on October 31, 1958, and at Stock-
holm on July 14, 1967,

Agree as follows:

ARTICLE 1—ESTABLISHMENT oF A SPECIAL
UNION; ADOPTION OF AN INTERNATIONAL
CLASSIFICATION
The countries to which this Agreement

applies constitute a Special Union and adopt

& common classification for patents for in-
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vention, inventors' certificates, utility models
and utility certificates, to be known as the
“International Patent Classification” (here-
inafter designated as the “Classification”).
ARTICLE 2—DEFINITION OF THE CLASSIFICATION

(1) (a) The Classification comprises:

(1) the text which was established pur-
suant to the provisions of the European Con-
vention on the International Classification of
Patents for Invention of December 19, 1854
(hereinafter designated as the *European
Convention), and which came into force and
was published by the Secretary General of
the Council of Europe on September 1, 1968;

(i) the amendments which have entered
into force pursuant to Article 2(2) of the Eu-
ropean Convention prior to the entry Into
force of this Agreement;

(iil) the amendments made thereafter In
accordance with Article 6 which enter into
force pursuant to the provisions of Article 6.

(b) The Guide and the notes included In
the text of the Classification are an integral
part thereof.

(2) (a) The text referred to in paragraph
(1) (@) (#) 18 contained in two authentic cop-
ies, each in the English and French languages
deposited, at the time that this Agreement is
opened for signature, one with the Secretary
General of the Council of Europe and the
other with the Director General of the World
Intellectual Property Organization (herein-
after respectively designated “Director Gen-
eral” and “Organization’) established by the
Convention of July 14, 1967,

(b) The amendments referred to in para-
graph (1) (a)(11) shall be deposited In two
authentic copies, each in the English and
French languages, one with the Secretary
General of the Counecil of Europe and the
other with the Director General.

(¢) The amendments referred to in para-
graph (1) (a) (1i) shall be deposited in one
authentic copy only, in the English and
French langusages, with the Director General.
ARTICLE 3—LANGUAGES OF THE CLASSIFICATION

(1) The Classification shall be established
in the English and French languages, both
texts being equally authentic.

(2) Officlal texts of the Classification, in
German, Japanese, Portuguese, Russian,
Bpanish and in such other languages as the
Assembly referred to in Article 7 may des-
ignate, shall be established by the Interna-
tional Bureau of the Organization (herein-
after designated as the “International Bu-
reau”), in consultation with the Interested
Governments and either on the basls of a
translation submitted by those Governments
or by any other means which do not entafl
financial implications for the budget of the
Bpeclal Union or for the Organization.

ARTICLE 4—USE OF THE CLASSIFICATION

(1) The Classification shall be solely of an
administrative character.

(2) Each country of the Special Union shall
have the right to use the Classification either
as a principal or as a subsidiary system.

(3) The competent authorities of the coun-
tri2s of the Special Union shall include in

(1) patents, Inventors’' certificates, utility
models and utility certificates issued by
them, and In applications relating thereto,
whether published or only laid open for pub-
Iie inspection by them, and

(11) notices, appearing in official perlodicals
of the publication or laying open of the
documents referred to in subparagraph (1)
the complete symbols of the Classification
applied to the invention fo which the docu-
ment referred to in subparagraph (1) relates.

(4) When signing this Agreement or when
depositing its instrument of ratification or
accession:

(1) any country may declare that it does
not undertake to Include the symbols relat-
ing to groups or subgroups of the Classifica-
tion in applications as referred to in para-
graph (3) which are only laid open for public

CONGRESSIONAL RECORD — SENATE

inspection and in notices relating thereto,
and

(i1) any country which does not proceed fo
an examination as to novelty, whether imme-
dlate or deferred, and In which the procedure
for the grant of patents or other kinds of
protection does not provide for a search into
the state of the art, may declare that it does
not undertake to include the symbols relat-
ing to the groups and subgroups of the Clas-
sification in the documents and notices re-
ferred to in paragraph (3). If these condi-
tions exist only in relation to certain kinds
of protection or certain flelds of technology,
the country in question may only make this
reservation to the extent that the conditions
apply.

(5) The symbols of the Classification, pre-
ceded by the words “International Patent
Classification” or an abbreviation thereof to
be determined by the Committee of Experts
referred to in Article 5, shall be printed in
heavy type, or in such a manner that they
are clearly visible, in the heading of each
document referred to in paragraph (3) (1) in
which they are to be included.

(6) If any country of the Special Union
entrusts the grant of patents to an inter-
governmental authority, it shall take all
possible measures to ensure that this author-
ity uses the Classification in accordance with
this Article.

ARTICLE 5—COMMITTEE OF EXPERTS

(1) A Committee of Experts shall be set up
in which each country of the Special Union
shall be represented.

(2) (@) The Director General shall invite
Intergovernmental organizations speclalized
in the patent field, and of which at least one
of the member countries 1s party to this
Agreement, to be represented by observers at
meetings of the Committee of Experts.

(b) The Director General may, and, if
requested by the Committee of Experts, shall,
invite representatives of other intergovern-
mental and international non-governmental
organizations to participate in discussions of
interest to them.

(3) The Committee of Experts shall:

(i) amend the Classification;

(i) address recommendations to the coun-
tries of the Special Union for the purpose of
facllitating the use of the Classification and
promoting its uniform application;

(ii1) asslst in the promotion of interna-
tional cooperation in the reclassification of
documentation used for the examination of
inventions, taking in particular the needs of
developing countries into account;

(iv) take all other measures which, without
entalling filnancial implications for 'the
budget of the Special Union or for the Or-
ganization, contribute towards facilitating
the application of the Classification by devel-
oping countries;

(v) have the right to establish subcommit-
tees and working groups.

(4) The Committee of Experts shall adopt
its own Rules of Procedure. These shall allow
for the possibility of participation of inter-
governmental organizations, referred to in
paragraph (2) (a), which can perform sub-
stantial work in the development of the
Classification, In meetings of its subcommit-
tees and working groups,

(5) Proposals for amendments to the Clas-
sification may be made by the competent au-
thority of any country of the Speclal Unlon,
the International Bureau, any Intergovern-
mental organization represented in the Com-
mittee of Experts pursuant to paragraph (2)
(a) and any other organization specially
invited by the Committee of Experts to
submit such proposals. The proposals shall be
communicated to the International Bureau
which shall submit them to the members of
the Committee of Experts and to the observ-
ers not later than two months before the
session of the Committee of Experts at which
the said proposals are to be considered.
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(68) (a) Each country member of the Coms=
mittee of Experts shall have one vote.

(b) The decisions of the Committee of Ex-
perts shall require a simple majority of the
countries represented and voting.

(¢) Any decision which is regarded by one-
fifth of the countries represented and voting
as glving rise to a modification in the basic
structure of the Classification or as entailing
a substantial work of reclassification shall
require a majority of three-fourths of the
countires represented and voting.

(@) Abstentions shall not be considered as
votes.

ARTICLE 6—NOTIFICATION, ENTRY INTO FORCE

AND PUBLICATION OF AMENDMENTS AND OTHER

DECISIONS

(1) Every decision of the Committee of
Experts concerning the adoption of amend-
ments to the Classification and recommenda-
tions of the Committee of shall be
notifled by the International Bureau to the
competent authorities of the countries of the
Special Union, The amendments shall enter
into force six months from the date of dis-
patch of the notification.

(2) The International Bureau shall incor-
porate In the Classification the amendments
which have entered into force. Announce-
ments of the amendments shall be published
in such periodicals as are designated by the
Assembly referred to in Article 7.

ARTICLE 7-—ASSEMBLY OF THE SPECIAL UNION

(1) (a) The Special Union shall have an
Assembly consisting of the countries of the
Special Union.

(b) The Government of each country of
the Special Union shall be represented by
one delegate, who may be assisted by alter-
nate delegates, advisors and experts.

(e) Any Intergovernmental organization
referred to in Article 5(2) (a) may be repre-
sented by an observer in the meetings of the
Assembly, and, If the Assembly so decides, in
those of such committees or working groups
as may have been established by the Assem-
bly.

!;d] The expenses of each delegation shall
be borne by the Government which has ap-
pointed it.

(2) (a) Subject to the provisions of Article
5, the Assembly shall:

(i) deal with all matters concerning the
maintenance and development of the Special
Union and the implementation of this
Agreement;

(11) give direction to the International Bu-
reau concerning the preparation for confer-
ences of revision;

(iii) review and approve the reports and
activitles of the Director General concerning
the Special Union, and give him all necessary
instructions concerning matters within the
competence of the Special Union;

(iv) determine the program and adopt the
triennial budget of the Speclal Union, and
approve its final accounts;

(v) adopt the financial regulations of the
Special Union;

(vi) decide on the establishment of official
texts of the Classification in languages other
than English, French and those listed In
Article 3(2);

(vil) establish such committees and work-
ing groups as it deems appropriate to achleve
the objectives of the Special Union;

(vill) determine, subject to paragraph
(1) (¢), which countries not members of the
Special Union and which intergovernmental
and international non-governmental organi-
zations shall be admitted as observers to its
meetings, and to those of any committee or
working group established by 1t;

(ix) take any other appropriate action de-
signed to further the objectives of the Special
Unlon;

(x) perform such other functions as are
appropriate under this Agreement.

(b) With respect to matters which are of
interest also to other Unilons administered
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by the Organization, the Assembly shall make
its decisions after having heard the advice of
the Coordination Committee of the Organi-
zation.

(3) (¢) Each country member of the As-
sembly shall have one vote.

(b) One-half of the countries members of
the Assembly shall constitute a quorum.

{c) In the absence of the quorum, the As-
sembly may make decislons but, with the
exception of decisions concerning its own
procedure, all such decislons shall take effect
only if the conditions set forth hereinafter
are fulfilled, The International Bureau shall
communicate the sald decislons to the coun-
tries members of the Assembly which were
not represented and shall Invite them to ex-
press in writing their vote or abstention
within a period of three months from the
date of the communication. If, at the expira-
tion of this period, the number of countries
having thus expressed their vote or absten-
tion attains the number of countries which
was lacking for attaining the quorum in the
sesslon 1itself, such decisions shall take effect
provided that at the same time the required
majority still obtains.

(d) Subject to the provisions of Article
11(2), the declsions of the Assembly shall re-
quire two-thirds of the votes cast.

(e) Abstentions shall not be considered as
votes.

(f) A delegate may represent, and vote in
the name of, one country only.

(4) () The Assembly shall meet once in
every third calendar year in ordinary ses-
sion upon convocation by the Director Gen=-
eral and, in the absence of exceptional cir-
cumstances, during the same period and at
the same place as the General Assembly of
the Organization.

(b) The Assembly shall meet in extraordi-
nary sessilon upon convocation by the Di-
rector General, at the request of one-fourth
of the countries members of the Assembly.

(¢) The agenda of each session shall be
prepared by the Director General.

(5) The Assembly shall adopt its own Rules
of Procedure.

ARTICLE 8—INTERNATIONAL BUREAT

(1) (a) Administrative tasks concerning
the Special Union shall be performed by the
International Bureau.

(b) In particular, the International Bu-
reau shall prepare the meetings and provide
the secretariat of the Assembly, the Commit-
tee of Experts and such other committees or
working groups as' may have been estab-
lished ‘by the Assembly or the Committee of
Experts.

(¢) The Director General shall be the chief
executive of the Speclal Union and shall rep-
resent the Special Union,

(2) The Director General and any stafl
member designated by him shall participate,
without the right to vote, In all meetings of
the Assembly, the Committee of Experts and
such other committees or working groups as
may have been established by the Assembly
or the Committee of Experts. The Director
General, or a staff member designated by him,
shall be ex officio secretary of those bodies.

(3) (a) The International Bureau shall, in
accordance with the directions of the Assem-
bly, make the preparations for revision con-
ferences.

(b) The International Bureau may consult
with intergovernmental and international
non-governmental organizations concerning
preparations for revision conferences.

(¢) The Director General and persons des-
fgnated by him shall take part, without the
right to vote, in the discussions at revislon
conferences.

(4) The International Bureau shall carry
out any other tasks assigned to it.

ARTICLE 80—FINANCES

(1) (a) The Special Union shall have a

budget.
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(b) The budget of the Special Union shall
include the income and expenses proper to
the Special Union, its contribution to the
budget of expenses common to the Unions
and, where applicable, the sum made avall-
able to the budget of the Conference of the
Organization.

(c) Expenses not attributable exclusively
to the Special Union but also to one or more
other Unlons administered by the Organiza-
tion shall be considered as expenses common
to the Unions. The share of the Special Union
in such common expenses shall be in propor-
tion to the interest the Special Union has in
them.

(2) The budget of the Special Union shall
be established with due regard to the re-
quirements of coordination with the budg-
ets of the other Unlons administered by the
Organization.

{3) The budget of the Special Union shall
be financed from the following sources:

(1) contributions of the countries of the
Special Union;

(1) fees and charges due for services rend-
ered by the International Bureau in relation
to the Special Union;

(111) sale of, or royalties on, the publica-
tions of the International Bureau concern-
ing the Special Union;

(iv) gifts, bequests and subventions;

(v) rents, interests and other miscellane-
ous income.

(4) (a) For the purpose of establishing its
contribution referred to in paragraph (3) (1),
each country of the Special Union shall be-
long to the same class as it belongs to in the
Paris Union for the Protection of Industrial
Property, and shall pay i1ts annusal contribu-
tlon on the basis of the same number of units
as is fixed for that class in that Union,

(b) The annual contribution of each coun-
try of the Special Union shall be an amount
in the same proportion to the total sum to
be contributed to the budget of the Special
Union by all countries as the number of its
units is to the total of the units of all con-
tributing countries.

(e) Contributions ghall become due on the
first of January of each year.

(d) A country which is in arrears in the
payment of its contributions may not exer-
clse its rights to vote in an organ of the
Special Union if the amount of its arrears
equals or exceeds the amount of the con-
tributions due from it for the preceding two
full vears. However, any organ of the special
Unlon may allow such a country to continue
to exercise its right to'vote in that organ if,
and as long as, it 18 satisfled that the delay
in payment is due to exceptional and un-
avoidable circumstances.

{e) If the budget is nmot adopted before
the beginning of a new financial period, it
shall be at the same level as the budget of
the previous year, as provided in the financial
regulations.

(6) The amount of the fees and charges
due for services rendered by the Interna-
tional Bureau in relation to the Special Un=
ion shall be established, and shall be reported
to the Assembly, by the Director General.

(6) (a) The Bpecial Union shall have &
working capital fund which shall be consti-
tuted by a single payment made by each
country of the Special Union. If the fund
becomes insufficlent, the Assembly shall de-
cide to increase it.

(b) The amount of the initial payment of
each country to the sald fund or of its par-
ticipation in the Increase thereof shall be
a proportion of the contribution of that
country for the year in which the fund is
established or the decision to increase it is
made.

(¢) The proportion and the terms of pay-
ment shall be fixed by the Assembly on the
proposal of the Director General and after
it has heard the advice of the Coordination
Committee of the Organization.

(7)(a) In the headquarters agreement
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concluded with the country on the terri-
tory of which the Organization has its head-
quarters, it shall be provided that, whenever
the working capital fund is insufficient, such
country shall grant advances. The amount of
those advances and the conditions on which
they are granted shall be the subject of sep~
arate agreements, in each case, between such
country and the Organization.

(b) The country referred to in subpara-
graph (a) and the Organization shall each
have the right to denounce the obligation to
grant advances, by written notification., De-
nunciation shall take effect three years after
the end of the year in which it was notified.

(8) The auditing of the accounts shall be
effected by one or more of the countries of
the Speclal Union or by external auditors, as
provided In the financial regulations. They
shall be designated, with their agreement, by
the Assembly.

ARTICLE 10—REVISION OF THE AGREEMENT

(1) This Agreement may be revised from
time to time by a special conference of the
countries of the Special Union.

(2) The convocation of any revision con-
ference shall be decided by the Assembly.

(3) Articles 7, 8, 9 and 11 may be amended
either by a revision conference or according
to the provisions of Article 11.

ARTICLE 11—AMENDMENT OF CERTAIN PROVI-
SIONS OF THE AGREEMENTS

(1) Proposals for the amendment of Artl-
cles 7, 8, 9 and of the present Article may
be Initiated by any country of the Special
Union or by the Director General. Such pro-
posals shall be communicated by the Direc-
tor General to the countries of the Special
Union at least six months in advance of
their consideration by the Assembly.

(2) Amendments to the Articles referred
to in paragraph (1) shall be adopted by the
Assembly. Adoption shall require three-
fourths of the votes cast, provided that any
amendment to Article 7 and to the present
paragraph shall require four-fifths of the
votes cast.

(3) (@) Any amendment to the Articles re-
ferred to in paragraph (1) shall enter into
force one month after written notifications
of acceptance, effected in accordance with
their respective constitutional processes,
have been recelved by the Director General
from three-fourths of the countries mem-
bers of the Special Union at the time the
amendment was adopted.

(b) Any amendment to the sald Articles
thus accepted shall bind all the countries
which are members of the Speclal Union
at the time the amendment enters into
force, provided that any amendment in=-
creasing the financial obligations of coun-
tries of the Special Union shall bind only
those countries which have notified thelr
acceptance of such amendment.

(e) Any amendment accepted in accord-
ance with the provisions of subparagraph
(a) shall bind all countries which become
members of the Special Union after the date
on which the amendment entered into force
In accordance with the provislons of sub-
paragraph (a).

ARTICLE 12—BECOMING PARTY TO THE AGREE=
MENT

(1) Any country party to the Parls Con-
vention for the Protection of Industrial
Property may become party to this Agree-
ment by:

(1) signature followed by the deposit of
an instrument of ratification, or

{i1) deposit of an instrument of acces-
slon,

(2) Instruments of ratification or acces-
slon shall be deposited with the Director
General,

(3) The provisions of Article 24 of the
Stockholm Act of the Paris Conventlon for
the Protection of Industrial Property shall
apply to this Agreement.

(4) Paragraph (3) shall in no way be un-
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derstood as implying the recognition or taclt
acceptance, by a country of the Special
Unlon, of the factual situation concerning a
territory to which this Agreement is made
applicable by another country by virtue of
the sald paragraph.
ARTICLE 13—ENTRY INTO FORCE OF THE
AGREEMENT

(1) (a) This Agreement shall enter into
force one year after instruments of ratifica-
tion or accession have been deposited by:

(1) two-thirds of the countries party to
the European Convention on the date on
which this Agreement Is opened for signa=-
ture, and

(1) three countries party to the Paris
Convention for the Protection of Industrial
Property, which were not previously party to
the European Convention and of which at
least one is a country where, according to the
most recent annual statistics published by
the International Bureau on the date of de-
posit of its instrument of ratification or ac-
cession, more than 40,000 applications for
patents or inventors' certificates have been
filed.

(b) With respect to any country other
than those for which this Agreement has en-
tered into force pursuant to subparagraph
(a), 1t shall enter into force one year after
the date on which the ratification or acces-
slon of that country was notified by the Di-
rector General, unless a subsequent date has
been indicated in the instrument of ratifica-
tion or accession, In the latter case, this
Agreement shall enter into force with respect
to that country on the date thus indicated.

(e) Countries party to the European Con-
vention which ratify this Agreement or ac-
cede to it shall be obliged to denounce the
sald Convention, at the latest, with effect
from the day on which this Agreement enters
into force with respect to those countries.

(2) Ratification or accession shall auto-
matically entall acceptance of all the clauses
and admission to all the advantages of this
Agreement.

ARTICLE 14—DURATION OF THE AGREEMENT

This Agreement shall have the same dura-
tlon as the Paris Convention for the Protec-
tlon of Industrial Property.

ARTICLE 15—DENUNCIATION

{1) Any country of the Special Unlon may
denounce this Agreement by notification ad-
dressed to the Director General.

(2) Denunciation shall take effect one
year after the day on which the Director
General has received the notification.

(38) The right of denunication provided by
this Article shall not be exercised by any
country before the expiration of five years
from the date upon which it becomes a
member of the Special Union.

ARTICLE 16—SIGNATURE, LANGUAGES, NOTIFICA-
TION, DEPOSITARY FUNCTIONS

(1) (a) This Agreement shall be signed In
& single original in the English and French
languages, both texts being equally
suthentic,

(b) This Agreement shall remain open for
signature at Strasbourg until September 30,
1971.

(¢) The original of this Agreement, when
no longer open for signature, shall be de-
posited with the Director General.

(2) Official texts shall be established by
the Director General, after consultation with
the interested Governments, in German,
Japanese, Portuguese, Russlan, Spanish and
such other languages as the Assembly may
designate.

(3) (a) The Director General shall trans-
mit two coples, certified by him, of the
signed text of this Agreement to the Govern=
ments of the countries that have signed it
and, on request, to the Government of any
other country. He shall also transmit a copy,
certified by him, to the Secretary General of
the Council of Europe.
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(b) The Director General shall transmit
two coples, certified by him, of any amend-
ment to this Agreement to the Governments
of all countries of the Special Union and, on
request, to the Government of any other
country. He shall also transmit a copy, certl-
filed by him, to the Secretary General of the
Council of Europe.

(¢) The Director General shall, on re-
quest, furnish the Government of any coun-
try that has signed this Agreement, or that
accedes to it, with a copy of the Olassifica-
tion, certified by him, in the English or
French language.

(4) The Director General shall register
this Agreement with the Secretariat of the
United Natlons,

(6) The Director General shall notify the
Governments of all countries party to the
Paris Conventlon for the Protection of In-
dustrial Property and the Secretariat Gen-
eral of the Council of Europe of:

(1) signatures;

(i1) deposits of Instruments of ratification
or accession;

(ii1) the date of entry into force of this
Agreement;

(iv) reservations on the use of the Clas-
sification; .

(v) acceptances of amendments of this
Agreement;

(vi) the dates on which such amendments
enter into force;

(vii) denunciations received.

ARTICLE 17——TRANSITIONAL PROVISIONS

(1) During the two years following the
entry into force of this Agreement, the coun-
trles party to the European Convention
which are not yet members of the Special
Union may enjoy, if they so wish, the same
rights in the Committee of Experts as if
they were members of the Special Unlon.

(2) During the three years following the
expiration of the period referred to in para-
graph (1), the countries referred to in the
sald paragraph may be represented by ob-
servers in the meetings of the Committee of
Experts and, if the said Committee so de-
cides, In any subcommi{ttee or working group
established by it. During the same period
they may submit proposals for amendments
to the Classification, in accordance with
Artlcle 5(5), and shall be notified of the
decisions and recommendations of the Com-
mittee of Experts, in accordance with Article
6(1).

(3) During the five years following the
entry into force of this Agreement, the coun-
trles party to the European Convention
which are not yet members of the Special
Union may be represented by observers in
the meetings of the Assembly and, if the
Assembly so decides, in any committee or
working group established by it.

In witness whereof, the undersigned, being
duly authorized hereto, have signed this
Agreement.

Done at Strasbourg on March 24, 1971.*

For Algeria: Pour L'Algerie:

For Argentina: Pour I’Argentine:

For Australia: Pour L'Australle:

For Austria: Pour I’Autriche: Strasbourg,
le 9 septembre 19871, Laube.
wi}k;:r Belglum: Pour La Belgique: J. Lode-

ck.

For Brazil: Pour Le Bresll. Strasbourg, le 28
Juin 1871, Paulo Cabral de Mello,

For Bulgaria: Pour La Bulgarie:

For Cameroon: Pour Le Cameroun:

For Canada: Pour Le Canada:

For the Central African Republic: Pour La
Republique Centrafricaine:

For Ceylon: Pour Ceylan:

For Chad: Pour Le Tchad:

For the Congo (Brazzaville) : Pour Le Con-
go (Brazzaville) :

For Cuba: Pour Cuba:

For Cyprus: Pour Chypre:

*Note: All the signatures were affixed
on March 24, 1971, unless otherwise indicated.
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For Czechoslovakia: Pour La Tchecoslo-
vaquie:

For Dahomey: Pour Le Dahomey:

For Denmark: Pour Le Danemark: E.
Tuzen.

For the Dominican Republic: Pour La Re-
publique Dominicalne:

For the Federal Republic of Germany: Pour
La Republique Federale D'Allemagne: von
Eeller, Eurt Haertel.

For Finland: Pour La Finlande: Erkki
Tuull.

For France: Pour La France: Strasbourg,
le 20 septembre 1971, M. de Camaret.

For Gabon: Pour Le Gabon:

For Greece: Pour La Grece: Georges Papou-
llas, ad referendum.

For Halti: Pour Haiti;

For the Holy See: Pour Le Saint-Siege:
Roland Ganghoffer,

For Hungary: Pour La Hongrle:

For Iceland: Pour L'Islande:

For Indonesia: Pour L'Indonesie:

For Iran: Pour L'Iran: Strasbourg, le 22
juin 1971, H. Pakravan.

For Ireland: Pour L'Irlande:

For Israel: Pour Israel:

For Italy: Pour L'Italle: P, Archi.

For the Ivory Coast: Pour La Cote D'Ivolire:

For Japan: Pour Le Japon: Strasbourg, le
13 septembre 1971, Hideo Kitahara,

For Eenya: Pour Le Eenya:

For Lebanon: Pour Le Liban:

For Liechtenstein: Pour Le Liechtensteln:
Gerliczy-Burian,

For Luzembourg: Pour Le Luxembourg:
J. P. Hoffman.

For Madagascar: Pour Madagascar:

For Malawi: Pour Le Malawi:

For Malta: Pour Malte:

For Mauritania: Pour La Mauritanie:

For Mexico: Pour Le Mexique:

For Monaco: Pour Monaco. Strasbourg, le
27 septembre 1971, R. Jung.

For Morocco: Pour Le Maroc:

For the Kingdom of the Netherlands:
Pour Le Royaume Des Pays-Bas: Strasbourg,
le 22 septembre 1971, J. Q. de Jong.

For New Zealand: Pour La Nouvelle-Ze-
landa:

For Niger: Pour Le Niger:

For Nigeria: Pour Le ria:

For Norway: Pour La Norvege: Leif Nord-
strand.

For the Philippines: Pour Les Philippines:

For Poland: Pour La Pologne:

For Portugal: Pour Le Portugal:

For Romania: Pour La Romanle:

For San Marino: Pour Saint-Marin:

For Senegal: Pour Le Senegal:

For South Africa: Pour L'Afrique Du Sud:

For Spain: Pour L'Espagne: L. Martinesz
Campos Conde de Santovenia, Antonio F.
Mazarambroz.

For Sweden:
Borggird.

For SBwitzerland: Pour La Sulsse: Walter
Stamm.

For Syria: Pour La Syrle:

For Tanzanla: Pour La Tanzanle:

For Togo: Pour Le Togo:

For Trinidad and Tobago: Pour La Tri-
nite et Tobago:

For Tunisia: Pour La Tunisie:

For Turkey: Pour La Turqule:

For Uganda: Pour L'Ouganda:

For the Union of Soviet Soclalist Repub-
lics: Pour L'Union des Republiques Socialis-
tes Sovietigues:

Pour La BSuede: Goran

For the United Arab Republic: Pour La
Republique Arabe Unie: y

For the United Kingdom of Great Britain
and Northern Ireland: Pour le Royauame-

Uni de Grande-Bretagne et D'Irlande du
Nord: E. Armitage.
For the United States of America: Pour les

Etats-Unis D'Amerique:
Harvey J. Winter.

For Upper Volta: Pour La Haute-Volta:
For Uruguay: Pour L'Urugusay:

Richard A. Wahl,
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For the Republic of Viet-Nam: Pour la
Republique du Viet-Nam:

For Yugoslavia: Pour la Yougoslavie: N.
Jankovic.

For Zambia: Pour la Zamble:

I hereby certify that the foregoing text is a
true copy of the Strasbourg Agreement.

G. H. C. BODENHAUSEN.
Director General, World Intelectual
Property Organizaion.
DECEMBER 15, 1971.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that support-
ing data be inserted in the REecorp at
this point in explanation of the treaty.

There being no objection, the excerpt
from the commitiee report was ordered
to be printed in the Recorp, as follows:

PURPOSE AND PROVISIONS

According to the Administration, the pur-
pose of the Strasbourg Agreement 1s gen-
erally similar to that set forth in the Nice
Agreement Concerning International Classi-
ficatlon of Goods and Services to Which
Trademarks are Applied (Ex. M, 91-2), and
the Locarno Agreement Establishing an In-
ternational Classification for Industrial De-
signs (Ex. I, 92-2) which were approved by
the Senate on December 11, 1971, Under the
terms of the Btrasbourg Agreement, a com-
mon classification 1s adopted for patents for
Inventions, inventors' certificates, utility
models and utility certificates, to be known
as the “International Patent Classification™
and provisions are included for its amend-
ment,

The Agreement provides that each con-
tracting party shall have the right to use
the classification as a principal or as a sub-
sidlary system and that the classification
shall be solely of an administrative charac-
ter. The Patent Office has been applying the
international patent classification to Iits
published patent documents as a secondary
or subsidiary system of classification since
January 1969.

The Committee is informed that the
Agreement will expedite inclusion of large
numbers of foreign patents into United
States Patent Office search files and will fa-
cilitate processing of patent documents
among examining patent offices of the vari-
ous countries on multilateral projects. It
will facllitate the research into the exist-
ence of exclusive rights and will be of ma-
terial assistance in the implementation of
United States patent protection.

COST OF U.S. PARTICIPATION

The cost of United States participation in
the Strasbourg Agreement will amount to
approximately $3,200 per year.

COMMITTEE ACTION

The Committee held a public hearing on
the BStrasbourg Agreement on October 9,
1873, at which time Mr. Harvey J. Winter,
Director, Office of Business Practices, Depart-
ment of State, testified In support of the
Agreement., His prepared statement is re-
printed below

During an executive session held on Oc-
tober 11, 1973, the Commaittee (by voice vote)
reported the Agreement favorably to the
Senate for advice and consent to ratification.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that the treaty
be considered as having passed through
its various parliamentary stages up to
:lnd including the resolution of ratifica-

on.

The PRESIDING OFFICER. Without
objection, the treaty will be considered
as having passed through its various par-
liamentary stages, up to and including
the resolution of ratification, which the
clerk will state.

The legislative clerk read as follows:

CXIX——2216—Part 27
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Resolved (two-thirds of the Senators pres-
ent concurring therein), That the Senate ad-
vise and consent to the ratification of the
Strasbourg Agreement Concerning the Inter-
national Patent Classification, signed March
24, 1971 (Ex. E, 93-1).

STATUTES OF THE WORLD TOUR-
ISM ORGANIZATION—EXECUTIVE
R (93D CONG., 1ST SESS.)

The Senate, as in Committee of the
Whole, proceeded to consider Executive
R (93d Cong., 1st sess.), the Stat-
utes of the World Tourism Organization,
done at Mexico City on September 27,
1970, which was read the second time, as
follows:

SBTATUTES OF THE WORLD TOURISM
ORGANIZATION (WTO)
ESTABLISHMENT
Article 1

The World Tourlsm Organization, herein-
after referred to as “the Organization”, an
international organisation of Intergovern-
mental character resulting from the trans-
formation of the International Union of Offi-
cial Travel Organisations (IUOTO), 1s hereby
established.

HEADQUARTERS
Article 2

The Headquarters of the Organisation shall
be determined and may at any time be
changed by decision of the General Assembly.

Arms
Article 8

1. The fundamental aim of the Organisa-
tion shall be the promotion and development
of tourilsm with a view to contributing to
economic development, international under-
standing, peace, prosperity, and universal
respect for, and observance of, human rights
and fundamental freedoms for all without
distinction as to race, sex, language or reli-
gion. The Organisation shall take all appro-
priate action to attain this objective.

2. In pursuing this ailm, the Organlsation
shall pay particular attention to the inter-
esta of the developing countries in the fleld
of tourism.

3. In order to establish its central role in
the field of tourism, the Organisation shall
establish and maintain effective collaboration
with the appropriate organs of the United
Nations and its speclalised agencies. In this
connection the Organisation shall seek a co-
operative relationship with and participation
in the activities of the United Nations Devel-
opment Programs, as & participating and ex-
ecuting agency.

MEMBERSHIP
Article 4

Membership of the Organisation shall be
open to:

(a) Full Members.

(b) Associate Members.

(c) Amliate Members.

Article 5

1. Full membership of the Organisation
shall be open to all sovereign States.

2. States whose national tourism organisa-
tions are Full Members of IUOTO at the
time of adoption of these Statutes by the
Extraordinary General Assembly of IUOTO
shall have the right to become Full Members
of the Organisation, without requirement of
vote, on formally declaring that they adopt
the Statutes of the Organisation and accept
the obligations of membership.

8. Other States may become Full Members
of the Organisation if their candidatures are
approved by the General Assembly by a ma~-
Jority of two-thirds of the Full Members
present and voting provided that sald ma-
Jority 18 a majority of the Full Members of

the Organisation.
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Article 6

1. Associate membership of the Organisa-
tion shall be open to all territories or groups
of territories not responsible for their ex-
ternal relations.

2. Territories or groups of territories whose
national tourism organisations are Full
Members of IUOTO at the time of adoption
of these Statutes by the Extraordinary Gen-
eral Assembly of IUOTO shall have the right
to become Associate Members of the Orga.
nisations, without requirement of vote, pro-
vided that the State which assumes respon-
sibility for thelir external relations approves
their membership and declares on their be-
half that such territories or groups of terri-
tories adopt the Statutes of the Organisation
and accept the obligations of membership.

3. Territories or groups of territories may
become Assoclate Members of the Organisa«
tion if their candidature has the prior ap-
proval of the Member State which assumes
responsibility for their external relations
and declares on their behalf that such terrl-
torles or groups of territories adopt the
Statutes of the Organisation and accept the
obligations of membership. Such candida~
tures must be approved by the Assembly by
a majority of two-thirds of the Full Mem-
bers present and voting provided that sald
majority is a majority of the Full Members
of the Organisation.

4, When an Assoclate Member of the Orga-
nisation becomes responsible for the con-
duct of its external relations, that Associate
Member shall be entitled to become a Full
Member of the Organisation on formally de-
claring in writing to the Secretary-General
that it adopts the Statutes of the Organisa-
tion and accepts the obligations of full mem-
bership.

Article 7

1. Affiliate membership of the Organisa-
tion shall be open to international beodies,
both intergovernmental and nongovernmen=-
tal, concerned with specalised interests In
tourism and to commercial bodles and as-
sociations whose activities are related to the
aims of the Organisation or fall within its
competence.

2. Assoclate Members of IUOTO at the time
of adoption of these Statutes by the Extra-
ordinary General Assembly of IUOTO shall
have the right to become Affillate Members
of the Organisation, without requirement of
vote, on declaring that they accept the ob-
ligations of Affililate membership.

3. Other international bodies, both inter-
governmental and nongovernmental, con-
cerned with specialised interests in tourism,
may become Affiliate Members of the Orga-
nisation provided the request for member-
ship is presented in writing to the Secretary-
General and receives approval by the As-
sembly by & majority of two-thirds of the
Full Members present and voting and pro-
vided that sald majority is a majority of the
Full Members of the Organisation.

4, Commercial bodies or associations with
interests defined in paragraph 1 above may
become Affiliate Members of the Organisation
provided thelr requests for membership are
presented in writing to the Secretary-Gen-
eral and are endorsed by the State in which
the headquarters of the candidate is lo-
cated. Such candidatures must be approved
by the General Assembly by a majority of
two-thirds of the Full Members present and
voting provided that sald majority Is a
majority of the Full Members of the Organi-
satlion.

B. There may be a Committee of Affiliate
Members which shall establish its own rules
and submit them to the General Assembly
for approval. The Committee may be repre-
sented at meetings of the Organisation. It
may request the inclusion of questions in
the agenda of those meetings. It may also
make recommendations to the meetings.

6. Affiliate Members may participate in the
activities of the Organisation Individually
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or grouped in the Committee of -Affillate
Members.

ORGANS

Article 8

1. The organs of the Organisation are:

(a) The General Assembly, hereinafter re-
ferred to as the Assembly.

(b) The Executive Council, hereinafter
referred to as the Council.

(¢) The Secretariat.

2. Meetings of the Assembly and the Coun-
cil shall be held at the headquarters of the
Organisation unless the respective organs
decide otherwise.

GENERAL ASSEMBLY
Article 9

1, The Assembly is the supreme organ of
the Organisation and shall be composed of
delegates representing Full Members.

2. At each session of the Assembly each
Full and Assoclate Member shall be repre-
sented by not more than five delegates, one
of whom shall be designated by the Member
as Chief Delegate.

3. The Committee of Affiliate Members
may designate up to three observers and each
Affiliate Member may designate one observer,
who may participate in the work of the
Assembly.

Article 10

The Assembly shall meet in ordinary ses-
sion every two years and, as well, in extraor-
dinary session when circumstances require,
Extraordinary sessions may be convened at
the request of the Council or of a majority of
Full Members of the Organisation.

Article 11

The Assembly shall adopt its own rules
of procedure.
Article 12

The Assembly may consider any question
and make recommendations on any matter
within the competence of the Organisation.

Its functions, other than those which have
been conferred on It elsewhere in the present
Statutes, shall be:

(a) to elect its President and Vice-Pres-
fdents;

(b) to elect the members of the Couneil;

(¢) to appoint the Secretary-General on
the recommendation of the Council;

(d) to approve the Financial Regulations
of the Organization;

(e) to lay down general guidelines for the
administration of the Organisation;

(f) to approve the staff regulations &ap-
plicable to the personnel of the Secretariat;

(g)"to elect the auditors on the recom-
“‘mendation of the Council;

(R) to approve the general programme of
work of the Organisation;

(1) to supervise the financial policies of
thie Organisation and to review and approve
the budget; !

() to establish any technical or reglonal
body which may becomie necessary; -

(%) to consider and approve reporis on the
activities of the Organisation and of its or-
gans and to take all necessary steps to give
effect to the measures which ‘arise from them;

(1) to approve or to delegate the power to
approve the conclusion of agreements with
governments - and international  organisa-
tlons;

(m) to approve or to delegate the power
'to approve the conclusion of agreements with
private organisations or private entities;
~(n) to prepare and recommend interna-
tional agreements on any question that falls
within the competence of the Organisation;

(o) to decide, in accordance with the pres-
ent Statutes, on applications for membership.

Article 13

1.The Assembly shall elect its President
and Vice-Presidents at the beginning of each
session.

2. The President shall preside over the
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Assembly and shall carry out the duties
which are entrusted to him.

3. The President shall be responsible to
the Assembly while it is in session.

4, The President shall represent the Orga=
nisation for the duration of his term of office
on all occasions on which such representa-
tlon is necessary.

ExecuTIvE COUNCIL
Article 14

1. The Counecil shall consist of Full Mem-
bers elected by the Assembly at the ratio
of one member for every five Full Members,
in accordance with the Rules of Procedure
laid down by the Assembly, with a view to
achieving fair and equitable geographical
distribution.

2. One Associate Member selected by the
Assoclate Members of the Organisation may
participate in the work of the Council with-
out the right to vote.

3. A representative of the Committee of
Affillate Members may participate in the
work of the Council without the right to
vote.

Article 15

The term of elected members shall be four
years except that the terms of one-half of
the members of the first Couneil, as deter-
mined by lot, shall be two years, Election
for one-half of the membership of the Coun-
cil shall be held every two years,

Article 16

' The Council shall meet at least twice a
year.
Article 17

The Council shall elect a Chairman and
Vice-Chairmean from among its elected mem-
bers to serve for a term of one year.

Article 18

The Council shall adopt its own Rules of
Procedure,

Article 19

The functions of the Council, other than
those which are elsewhere assigned to it in
these Statutes, shall be;

(@) To take all necessary measures, in
consultation with the Secretary-General, for
the implementation of the decisicns &and
recommendations of the Assembly and to re=-
port thereon to the Assembly;

(b) to receive from the Secretary-Genersl
reports on the activities of the Organisation;

(c) To submit proposals to the Assembly;

(d) to examine the general programme
of work of the Organisation as prepared by
the Becretary-General, prior to its submis-
sion to the Assembly; J

{e) to submit reports and recommenda-
tions on the Organisation's accounts and
budget estimates to the Assembly;

(f) to set up any subsidiary body which
may be required by its own activities;

(g) to carry out any other functions which
may be entrusted to it by the Assembly.

Article 20

Between sessions of the Assembly and in
the absence of any contrary provisions in
these Btatutes, the Council shall take such
administrative and technical decisions as
may be necessary, within the functions and
financial resources of the Organisations, and
shall report the decislons which have been
taken to the Assembly at its following ses-
sion, for approval.

SECRETARIAT

VArticle 21
The Secretariat shall consist of the Secre-
tary-General and such staff as the Organisa-
tion may require.
Article 22
The Secretary-General shall be appointed
by ‘a’ two-thirds majority of Full Members
present and voting in the Assembly, on the
recommendation of the Council, and for a
term of four years, His appointment shall be
renewable.
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Article 23

1. The Secretary-General shall be responsi=
ble to the Assembly and Council.

2. The Secretary-General shall carry out
the direction of the Assembly and Council,
He shall submit to the Council reports on the
activities of the Organisation, its accounts
and the draft general programme of work and
budget estimates of the Organisaticn.

3. The Secretary-General shall ensure the
legal representation of the Organisation.

Article 24

The Secretary-General shall appoint the
staff of the Secretariat in accordance with
staff regulations approved by the Assembly.

2. The staff of the Organisation shall be
responsible to the Secretary-General,

3. The paramount consideration in the re-
crultment of staff and in the determination
of the conditions of service shall be the nec-
esslty of securing the highest standards of
eficlency, technical competence and integ-
rity. Bubject to this consideration, due re-
gard shall be pald to the importance of re-
cruiting the staff on as wide a geographical
basis as possible,

4, In the performance of their dutles the
Becretary-General and staff shall not seek or
receive Instructions from a&ny government or
any other authority external to the Organi-
satlon. They shall refrain from any action
which might refiect on their position as in-
ternational officials responsible only to the
Organisation.

BUDGET AND EXPENDITURE
Article 25

1. The budget of the Organisation, cover-
ing its administrative functions and the gen-
eral programme of work, shall be financed
by contributions of the Full, Associate and
Affillate Members according to a scale of as-
sessment accepted by the Assembly and
from other possible sources of receipts for
the Organisation in aeccordance with the
Financing Rules which are attached to these
Statutes and form an integral part thereof.

2. The budget prepared by the Secretary-
General shall be submitted by the Council
to the Assembly for examination and
approval.

Article 26
. 1. The account of the Organisation shall
be examined by two auditors elected by the
Assembly 'on the recommendation of the
Council for a period of two years. The audi-
tors shall be eligible for re-election.

2. The auditors, in addition to examining
the accounts, may make such observations
as they deem necessary with respect to-the
efficlency of the flnancial procedures and
management, the accounting system, the in-
ternal finaneial controls and, in general, the
financial consequences of administrative
practices.

QUORTM
Article 27

1. The presence of a majority of the Full
Members shall be necessary to constitute a
quorum at meetings of the Assembly.

2. The presence of a majority of the Full
Members of the Council shall be necessary
to constitute & quorum at meetings of the
Couneil.

Voring

Article 28
Each Full Member shall be entitled to one

vote,
Article 29

1. Subject to other provisions of the pres-
ent Statutes decislons on all matters shall be
taken in the Assembly by a simple majority
of Full Members present and voting.

2. A two-thirds majority vote of the Pull
Members, present and voting, shall be neces-
sary to take decisions ‘on matters involving
budgetary and financial oblgations of the
Members, the location of the headquarters
of the Organisation, and other questions
deemed of particular importance by & simple
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majority of the Full Members present and
voting at the Assembly.

Article 30

Declslons of the Council shall be made
by a simple majority of Members present
and voting except on budgetary and finan-
clal recommendations which shall be ap-
proved by a two-thirds majority of Mem-
bers present and voting.

LEGAL PERSONALITY, PRIVILEGES AND
IMMUNITIES
Article 31

The Organlsation shall have legal per-
sonality.
Article 32
The Organisation shall enjoy in the terri-
tories of its Member States the privileges
and immunities required for the exercise of
its functions. Such privileges and immuni-
tles may be defined by agreements con-
cluded by the Organisation.
AMENDMENTS
Article 33

1. Any suggested amendment to the pres-
ent Btatutes and its Annex shall be trans-
mitted to the Secretary-General who shall
circulate it to the Full Members at least
six months before being submitted to the
consideration of the Assembly.

2. An amendment shall be adopted by the
Assembly by a two-thirds majority of Full
Members present and voting.

3. An amendment shall come into force for
all Members when two-thirds of the Member
States have notified the Depository Govern-
ment of their approval of such amendment.

SUsSPENSION OF MEMEBERSHIP
Article 34

1. If any Member is found by the Assembly
to persist in a policy that 1s contrary to the
fundamental alm of the Organisation as
mentioned In Article 3 of these Statutes, the
Assembly may, by a resolution adopted by a
majority of two-thirds of Full Members pres-
ent and voting, suspend such Member from
exercising the rights and enjoying the priv-
fleges of membership.

2. The suspension shall remain in force
until a change of such policy 1s recognised by
the Assembly.

WITHDRAWAL FROM MEMBERSHIP
Article 35

1. Any Full Member may withdraw from
the Organisation on the expiry of one year’s
notice in writing to the Depository Govern-
ment.

2. Any Associate Member may withdraw
from the Organisation on the same condi-
tlons of notice, provided the Depository
Government has been notifled in writing by
the Full Member which is responsible for the
external relations of that Assoclate Member.

3. An Affiliate Member may withdraw from
the Organisation on the expiry of one year's
notice in writing to the Secretary-General.

ENTRY INTO FORCE
Article 36

The present Statutes shall enter into force
one-hundred-and-twenty days after fifty-one
States whose official tourism organisations
are Full Members of IUOTO at the time of
adoption of these Statutes, have formally
signified to the provisional Depository their
approval of the Statutes and their accept-
ance of the obligations of membership.

DEPOSITORY
Article 37

1. These Btatutes and any declarations ac-
cepting the obligations of Membership shall
be deposited for the time being with the
Government of Switzerland.

2. The Government of Switzerland shall
notify all States entitled to receive such
notification of the receipt of such declara-
tions and of the date of entry into force of
these Statutes.
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INTERPRETATION AND LANGUAGES
Article 38

The official languages of the Organisation
shall be English, French, Russian and
Spanish.

Article 39

The English, French, Russian and Spanish
texts of these Statutes shall be regarded as
equally authentic.

TRANSITIONAL PROVISIONS
Article 40

The headquarters shall provisionally be in
Geneva, Switzerland, pending a decision by
the General Assembly under Article 2.

Article 41

During a period of one-hundred-and-
eighty days after these Statutes enter into
force, States Members of the United Nations,
the speclalised agencies and the Interna-
tional Atomic Energy Agency or Parties to
the Statute of the International Court of
Justice shall have the right to become Full
Members of the Organisation, without re-
quirement of vote, on formally declaring that
they adopt the Statutes of the Organisation
and accept the obligations of membership.

Article 42

During the year following the entry into
force of the present Statutes, States whose
national tourism organisations were mem-
bers of IDOTO at the time of adoption of
these Statutes and which have adopted the
present Btatutes subject to approval may
participate in the activities of the
tion with the rights and obligations of a Full
Member,

Article 43

During the year following the entry into
force of the present Statutes, territories or
groups of territories not responsible for their
external relations but whose tourism organi-
sations were Full Members of IUOTO and are
therefore entitled to Associate membership
and which have adopted the Statutes subject
to approval by the State which assumes re-
sponsiblility for their external relations may
participate in the activities of the organi-
sation with the rights and obligations of an
Associate Member,

Article 44

When the present Statutes come into force,
the rights, and obligations of TUOTO shall be
transferred to the Organisation.

Article 45

The Secretary-General of TUOTO at the
time of the entry into force of the present
Statutes shall act as Secretary-General of
the Organisation until such time as the As-
sembly has elected the Secretary-General of
the Organisation.

Done at Mexico City on 27 September 1870.

L] - - L L]

The text of the present Statutes 1s an exact
copy of the text authenticated by the sig-
natures of the President of the Extraordinary
General Assembly, President of the Interna-
tional Unlon of Officlal Travel Organisations,
and of the Secretary-General of the Interna-
tional Union of Official Travel Organisations.

Certified true and complete copy.

RoeERT C. LONATI,
Secretary-General of the International
Union of Official Travel Organisations.
ANNEX
Financing Rules

1. The finanecial period of the Organisation
shall be two years.

2. The financial year shall be from 1 Jan-
uary to 31 December.

3. The budget shall be financed by the con-
tributions of the Members according to a
method of apportionment to be determined
by the Assembly, based on the level of eco-
nomic development of and the importance of
tourism in each country, and by other re-
ceipts of the Organization.
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4. The budget shall be formulated in United
States dollars. The currency used for the
payment of contributions shall be the United
Btates dollar. This shall not preclude ac-
ceptance by the Secretary-General, to the
extent authorised by the Assembly, of other
currencies in payment of Members' contri-
butions.

6. A General Fund shall be established. All
membership contributions made pursuant
to paragraph 3, miscellaneous income and
any advances from the Working Capital Fund
shall be credited to the General Fund, Ex-
penditure for administration and the gen-
eral programme of work shall be pald out
of the General Fund.

6. A Working Capital Fund shall be estab-
lished, the amount of which is to be fixed by
the Assembly. Advance contributions of
Members and any other budget receipts
which the Assembly decldes may be so used,
shall be pald into the Working Capital Fund.
When required, amounts therefrom shall be
transferred to the General Fund.

7. Funds-in-trust may be established to
finance activities not provided for in the
budget of the Organisation which are of
interest to some member countries or groups
of countries. Such Funds shall be financed
by voluntary contributions. A fee may be
charged by the Organisation to administer
these Funds.

8. The Assembly shall determine the uti-
lisation of gifts, legacies and other extraor-
dinary receipts not included in the budget.

9. The Secretary-General shall submit the
budget estimates to the Council at least
three months before the appropriate meeting
of the Council. The Council shall examine
these estimates and sghall recommend the
budget to the Assembly for final examina-
tlon and approval. The Council's estimates
shall be sent to Members at least three
months before the appropriate sesslon of the
Assembly,

10. The Assembly shall approve the budget
by years for the succeeding two-year finan-
clal period and its annual apportionment, as
well as its administrative accounts for each

‘ear.

2 11, The accounts of the Organisation for
the last financial year shall be transmitted
by the BSecretary-General to the auditors
and to the competent organ of the Council.

The auditors shall report to the Council
and to the Assembly,

12. The Members of the Organisation shall
pay their contribution in the first month of
the financial year for which it is due, Mem-
bers shall be notified of the amount of
their contribution, as determined by the
Assembly, six months before the beginning
of the financial year to which it relates,

However, the Council may approve justi-
fled cases of arrears due to different financial
years existing in different countries.

13. A Member which is in arrears in the
payment of its financial contributions to the
Organisation’s expenditure shall be deprived
of the privileges enjoyed by the Members in
the form of services and the right to vote
in Assembly and the Council if the amount
of its arrears equals or exceeds the amount
of the contributions due from it for the
preceding two financial years. At the request
of the Council, the Assembly may, however,
permit such a Member to vote and to enjoy
the services of the Organisation if it is satis-
fied that the failure to pay is due to con-
ditions beyond the control of the Member.

14. A Member withdrawing from the Orga-
nisation shall be liable for assessments on
& pro rata basis up to the time the with-
drawal becomes effective.

In calculating the assessments of Asso-
ciate and Affiliate Members, account shall
be taken of the different bases of their mem-
bership and the limited rights they enjoy
within the Organisation.

Done at Mexico City on 27 September 1970,
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The text of the present Financing Rules
attached to the Statutes of the World Tour-
{sm Organisation is an exact copy of the
text authenticated by the signatures of the
President of the Extraordinary General As-
sembly, President of the International Union
of Official Travel Organisations, and of the
Secretary-General of the International Union
of Officlal Travel Organisations.

true and complete copy.
ROBERT C. LONATI,
Secretary-General of the International
Union of Official Travel Organisations,

Mr. ROBERT C. BYRD. Mr. Presi-
dent, I ask unanimous consent that sup-
porting data be inserted in the REcorp
at this point in explanation of the
statutes.

There being no objection, the excerpt
from the committee report was ordered
to be printed in the Recorp, as follows:

PURPOSE

This treaty transforms the International
Union of Official Travel Organizations
(IUOTO, originally founded as the Interna-
tional Congress of Official Propaganda Asso-
ciations in 1925), a non-governmental orga-
nization into the World Tourism Organiza-
tion (WTO), an inter-governmental tourlst
organization. Its purpose will be the promo-
tion and development of tourism “with a
view to contributing to international devel-
opment, international understanding, peace,
prosperity * * *"

The WTO's organs will be a General As-
sembly (meeting at least once every two
years), an Executive Council (meeting at
least twice a year), and a Secretariat.

It is expected that the WTO will become
affiliated with the United Nations system at
some future date,

BACKGROUND

The development of the ITUOTO from a
non-governmental to an inter-governmental
organization is described as follows In the
August 24, 1973, letter of submittal by the
Acting Secretary of State Eenneth Rush:

IUOTO was founded in 1925 and organized
into its present form in 1947. Its member-
ship consists of national tourist offices rather
than the States they represent. ITUOTO has
been the only international organization that
is continuously and exclusively concerned
with matters relating to tourism on a world-
wide basis. The fundamental aim of this orga-
nization has been the promotion and de-
velopment of tourism to further the eco-
nomie, social, and cultural progress of all na-
tlons. IUOTO has been the only forum where
public and private tourism officials have been
able to meet to exchange ideas and to discuss
problems of mutual interest. One of its tasks
has been the stimulation and coordination
of tourism deveopment, including the special
area of faciiltation. It also has conducted a
number of technical activities such as moni-
toring and identifying world tourism trends,
studying travel demand and market trends,
and assessing environmental impact of travel
expansion. Perhaps most important, IUOTO
has been the primary source for collection,
analysls, and dissemination of International
travel statistics on a worldwide basis.

The process of transition of IUOTO to WTO
began in 1967 in Tokyo at IUOTO’s XXth
General Assembly meeting. At that meeting
a resolution was adopted recommending that
member governments create an intergovern-
mental tourist organization enpowered to
deal on a worldwide scale with all matters
concerning tourism, and as an Independent
body, to establish cooperation with other
competent international organizations, espe-
clally those of the United Nations system.
This resolution was later reaffirmed and ex-
panded on at the Intergovernmental Con-
ference on Tourism held in Sofia in May 1969
and later at the XXIst General Assembly of
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IUOTO held in Dublin in October of 1969.
One month later in New York, the United Na-
tions endorsed the future role of IUOTO
through General Assembly Resolution 2529
(XXIV) recommending that IUOTO “amend
the statutes of the Union In order to give
the organization an intergovermental
character.”

An Extraordinary General Assembly meet-
ing was held in Mexico Clty in September of
1970 to draft the statutes of WTO and then
to adopt those statutes and to work towards
the ratification of a simplified multilateral
agreement by the member countries. The
statutes change the character of IDUOTO from
an international organization of official travel
offices governed by private law to an inter-
national organization of “intergovernmental
character,” governed by public law, to which
countries rather than tourism organizations
would be members. WITO wlill come into
existence when 51 States whose national
tourist offices were IUOTO members at the
time of the General Assembly meeting In
Mexico Clity have officlally approved its stat-
utes in accordance with thelr domestic pro-
cedures and deposited instruments of rati-
fication with the Swiss Federal Government,
the provisional depositary.

COMMITTEE ACTION

The treaty was transmitted to the Senate
on Sepember 12, 1873, and a public hearing
was held on October 8. The statement of the
principal witness, Dr. Roy D. Morey, Deputy
Assistant Secretary of State, is appended to
this report. On October 11, the Committee
(by volce vote) ordered the treaty reported
favorably to the Senate.

COSTS

It is anticipated that the WTO budget will
be In the neighborhood of one million dol-
lars. The U.S. share of contributions is pres-
ently eet at 45% of the total and would
amount to approximately $45,000. The per-
centage of the U.S. assessment is expected to
decrease when the membership exceeds 100.

Members' assessments are based on their
gross national product and the volume of
in-coming tourist business, The Committee
takes this occasion to recommend strongly
gradual abandonment of gross national prod-
uct as a standard for determining U.S. con-
tributions to international organizations and
for other matters as well. The GNP is not
a valid criteria of the wealth of a country
and its capacity to pay and more realistic
criterla should be developed.

COMMITTEE RECOMMENDATION

The Committee was Informed that there
was no objection to ratification of the Stat-
utes. In fact, It was told that “the tourism
industry here in the United States strongly
supports ratification of these statutes.” The
Statutes will enter Into force 120 days after
51 countries have signified their approval. To
date 42 countries, all developing nations, have
ratified.

The Committee noted the “concern which
is shared by the U.S. Government agenciles
affected, that there will be & diffusion of
tourism matters to various inter-governmen-
tal organizations in the U.N. system if their
present centralization remains with a non-
governmental organization like TUOTO. This
could lead to a proliferation of work on
tourism matters, and probably costly dupli-
cations.”

The Committee believes, therefore that the
national interest will be served by approving
the Statutes of the World Tourism Organiza-
tion and recommends that the Senate give
its advice and consent to its ratification.

Mr, ROBERT C. BYRD. Mr. President,
I ask unanimous consent that the
statutes be considered as having passed
through their various parliamentary
stages up to and including the resolu-
tion of ratification.
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The PRESIDING OFFICER. Without
objection, the statutes will be considered
as having passed through their various
parliamentary stages, up to and includ-
ing the resolution of ratification, which
the clerk will state.

The legislative clerk read as follows:

Resolved, (two-thirds of the Senators
present concurring therein), That the Senate
advise and consent to the ratification of the
Statutes of the World Tourism Organization,
done at Mexico City on September 27, 1970
(Ex. R, 93-1).

CONVENTION CONCERNING THE
PROTECTION OF THE WORLD CUL-
TURAL AND NATURAL HERIT-
AGE—EXECUTIVE F (93D CONG.)
18T SESS.)

The Senate, as in Committee of the
Whole, proceeded to consider Executive
F (93d Cong., 1st sess.), the Con-
vention Concerning the Protection of the
World Cultural and Natural Heritage,
done at Paris on November 23, 1972, sub-
ject to a declaration under article 16(2)
that the United States shall not be bound
by the provisions of article 16(1) which
was read the second time, as follows:
CONVENTION FOR THE PROTECTION OF THE

WoRLD CULTURAL AND NATURAL HERITAGE

The General Conference of the United Na-
tions Educational, Scientific and Cultural Or-
ganization meeting in Paris from 17 October
to 21 November 1972, at its seventeenth ses-
slon,

Noting that the cultural heritage and the
natural heritage are Increasingly threatened
with destruction not only by the traditional
causes of decay, but also by changing social
and economic conditions which aggravate the
situation with even more formidable phe-
nomena of damage or destruction.

Considering that deterioration or disap-
pearance of any item of the cultural or nat-
ural heritage constitutes a harmful impov-
erishment of the heritage of all the nations
of the world,

Considering that protection of this heritage
at the national level often remains incom-
plete because of the scale of the resources
which 1t requires and of the Insufficient
economiec, sclentific and technical resources
of the country where the property to be pro-
tected 1is situated,

Recalling that the Constitution of the Or-
ganization provides that it will maintain,
increase and diffuse knowledge, by assuring
the conservation and protection of the
world’s heritage, and recommending to the
nations concerned the necessary Iinterna-
tional conventions.

Considering that the existing Iinternational
conventions, recommendations and resolu-
tlons concerning cultural and natural prop-
erty demonstrate the importance, for all the
peoples of the world, of safeguarding this
unique and irreplaceable property, to what-
ever people it may belong.

Considering that parts of the cultural or
natural heritage are of outstanding interest
and therefore need to be preserved as part of
the world heritage of mankind as a whole.

Considering that, in view of the magni-
tude and gravity of the new dangers threat«
ening them, it is incumbent on the inter-
national community as a whole to partici-
pate in the protection of the cultural and
natural heritage of outstanding universal
value, by the granting of collective assistance
which, although not taking the place of
action by the State concerned, will serve as
an effective complement thereto,

Considering that it is essential for this
purpose to adopt new provisions in the form
of a convention establishing an effective sys-
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tem of collective protection of the cultural
and natural heritage of outstanding univer-
sal value, organized on a permanent basis
and in accordance with modern sclentific
methods,

Having decided, at its sixteenth session,
that this question should be made the sub=-
ject of an international convention,

Adopts this sixteenth day of November
1972 this Convention.

I. DEFINITIONS OF THE CULTURAL AND THE
NATURAL HERITAGE
Article 1

For the purposes of this Convention, the
following shall be considered as “cultural
heritage”:

monuments: architectural works, works of
monumental sculpture and palnting, ele-
ments or structures of an archaeological
nature, inscriptions, cave dwellings and
combinations of features, which are of out-
standing universal value from the point of
view of history, art or science;

groups of bulldings: groups of separate or
connected buildings which, because of their
architecture, their homogeneity or their
place in the landscape, are of outstanding
universal value from the point of view of
history, art or sclence;

sites: works of man or the combined
works of nature and of man, and areas in-
cluding archaeological sites which are of
outstanding universal value from the his-
torical, aesthetic, ethnological or anthro-
pological points of view.

Article 2

For the purposes of this Conventlon, the
following shall be considered as ‘“natural
heritage™:

Natural features consisting of physical and
biological formations or groups of such for-
mations, which are outstanding universal
value from the aesthetic or scientific point of
view;

Geological and physiographical formations
and precisely delineated areas which consti-
tute the habltat of threatened species of ani-
mals and plants of outstanding universal
value from the point of view of science or
conservation;

Natural sites or precisely delineated nat-
ural areas of outstanding universal value
from the point of view of sclence, conserva-
tion or natural beauty.

Article 3

It is for each State Party to this Conven-
tion to identify and delineate the different
properties situated on its territory mentioned
in Articles 1 and 2 above.

II. NATIONAL PROTECTION AND INTERNATIONAL
PROTECTION OF THE CULTURAL AND NATURAL
HERITAGE i

Article 4

Each State Party to this Conventlon recog-
nizes that the duty of ensuring the identifi-
cation, protection, conservation, presentation
and transmission to future generations of
the cultural and natural heritage referred
to in Articles 1 and 2 and situated on its
territory, belongs primarily to that State. It
will do all it can to this end, to the utmost
of its own resources and, where appropriate,
with any international asslstance and co-
operation, in particular, financial, artistic,
scientific and technical, which it may be able
to obtain.

Article 5

To ensure that effective and active meas-
ures are taken for the protection, conserva-
tion, and presentation of the cultural and
natural heritage situated on its territory,
each State Party to this Convention shall en-
deavour, insofar as possible, and as appro-
priate for each country:

(a) to adopt a general policy which aims
to give the cultural and natural heritage a
function in the life of the community and to
integrate the protection of that heritage into
comprehensive planning programmes;
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(b) to set up within its territories, where
such services do not exist, one or more serv-
ices for the protection, conservation and
presentation of the cultural and natural heri-
tage with an appropriate staff and possessing
the means to discharge their functions;

(c) to develop sclentific and technical
studies and research and to work out such
operating methods as will make the Btate
capable of counteracting the dangers that
threaten its cultural or natural heritage;

(d) to take the appropriate legal, scientific,
technical, administrative and financial meas-
ures necessary for the identification, protec-
tion, conservation, presentation and rehabili~
tation of this heritage; and

(e) to foster the establishment or develop-
ment of national or regional centres for
training in the protection, conservation and
presentation of the cultural and natural
heritage and to encourage sclentific research
in this field.

Article 6

1. Whilst fully respecting the sovereignty
of the States on whose territory the cultural
and natural heritage mentioned in Articles 1
and 2 is situated, and without prejudice to
property rights provided by national legisla-
tlon, the States Parties to this Convention
recognize that such heritage constitutes a
world heritage for whose protection it is the
duty of the international community as a
whole to co-operate.

2. The States Parties undertake, in accord-
ance with the provisions of this Convention,
to give their help in the identification, pro-
tection, conservation and preservation of the
cualtural and natural heritage referred to in
paragraphs 2 and 4 of Article 11 If the States
on whose territory it is situated so request.

3. Each State Party to this Convention
undertakes not to take any deliberate meas-
ures which might damage directly or in-
directly the cultural and natural heritage
referred to in Articles 1 and 2 situated on the
territory of other States Parties to this Con-
vention.

Article 7

For the purpose of this Convention, in-
ternational protection of the world cultural
and natural heritage shall be understood
to mean the establishment of a system of
international co-operation and assistance de-
signed to support States Parties to the Con-
ventlon in their efforts to conserve and iden-
tify that heritage.

IOI. INTERGOVERNMENTAL COMMITTEE FOR THE

PROTECTION OF THE WORLD CULTURAL AND

NATURAL HERITAGE

Article 8

1. An Intergovernmental Committee for
the Protection of the Cultural and Natural
Herltage of Outstanding Universal Value,
called “the World Heritage Committee”, is
hereby established within the United Na-
tions Educational, Scientific and Cultural
Organization. It shall be composed of 15
States Partles to the Conventlon, elected by
States Parties to the Convention meeting in
general assembly during the ordinary session
of the General Conference of the United Na-
tlons Educational, Scientific and Cultural
Organization. The number of States mem-
bers of the Committee shall be increased to
21 as from the date of the session
of the General Conference following the en-
try into force of this Convention for at
least 40 States.

2. Election of members of the Committee
shall ensure an equitable representation of
the different regions and cultures of the
world.

3. A representative of the International
Centre for the Study of the Preservation
and Restoration of Cultural Property (Rome
Centre), a representative of the Interna-
tional Council of Monuments and BSites
(ICOMOS) and a representative of the In-
ternational Union for Conservation of Na-
ture and Natural Resources (IUCN), to

35169

whom may be added, at the request of States
Parties to the Convention meeting in gen-
eral assembly during the ordinary sessions
of the General Conference of the United
Nations Educational, Scientific and Cultural
Organization, representatives of other in-
tergovernmental or non-governmental or-
ganizations, with similar objectives, may at-
tend the meetings of the Committee In an
advisory capacity.
Article 9

1. The term of office of States members
of the World Heritage Committee shall ex-
tend from the end of the ordinary session
of the General Conference during which they
are elected until the end of its third subse-
guent ordinary session.

2, The term of office of one-third of the
members designated at the time of the first
election shall, however, cease at the end of
the first ordinary session of the General
Conference following that at which they were
elected; and the term of office of a further
third of the members designated at the same
time shall cease at the end of the second
ordinary session of the General Conference
following that at which they were elected.
The names of these members shall be chosen
by lot by the President of the General Con~
ference of the United Nations Educational,
Scientific and Cultural Organization after the
first election.

3. States members of the Committee shall
choose as thelr representatives persons quali-
fled In the fleld of the cultural or natural
heritage.

Article 10

1. The World Heritage Committee shall
adopt its Rules of Procedure.

2. The Committee may at any time invite
public or private organizations or individuals
to participate In its meetings for consulta-
tion on particular problems.

3. The Committee may create such con=-
sultative bodles as it deems necessary for
the performance of its functions.

Article 11

1. Every State Party to this Conventlon
shall, Insofar as possible, submit to the
World Heritage Committee an inventory of
property forming part of the cultural and
natural heritage situated in its territory and
suitable for Inclusion in the list provided for
in paragraph 2 of this Article. This inventory,
which shall not be considered exhaustive,
shall include documentation about the loca-
tion of the property in question and its
significance,

2. On the basis of the Inventories sub=
mitted by States in accordance with para-
graph 1, the Committee shall establish, keep
up to date and publish, under the title of
“World Heritage List,” a list of properties
forming part of the cultural heritage and
natural heritage, as defined in Articles 1 and
2 of this Convention, which it considers as
having outstanding universal value in terms
of such criteria as it shall have established.
An updated list shall be distributed at least
every two years,

3. The inclusion of & property in the World
Heritage List requires the consent of the
State concerned. The inclusion of a property
sltuated In a territory, sovereignty or juris-
diction over which is claimed by more than
one State shall in no way prejudice the rights
of the parties to the dispute.

4. The Committee shall establish, keep up
to date and publish, whenever circumstances
shall so require, under the title of “List of
World Heritage in Danger,” a list of the prop-
erty appearing in the World Heritage List for
the conservation of which major operations
are necessary and for which assistance has
been requested under this Convention. This
list shall contain an estimate of the cost of
such operations. The list may include only
such property forming part of the cultural
and natural heritage as is threatened by serl-
ous and specific dangers, such as the threat
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of disappearance caused by accelerated de-
terloration, large-scale public or private proj-
ects or rapid urban or tourist development
projects; destruction caused by changes in
the use or ownership of the land; major al-
terations due to unknown causes; abandon-
ment for any reason whatsoever; the out-
break or the threat of an armed conflict;
calamities and cataclysms; serlous fires,
earthquakes, landslides, volcanic eruptions;
changes in water level, floods, and tidal
waves. The Committee may at any time, in
ease of urgent need, make a new entry in the
List of World Heritage in Danger and pub-
licize such entry immediately.

5. The Committee shall define the criteria
on the basis of which a property belonging
to the cultural or natural heritage may be
tncluded in either of the lists mentioned in
paragraphs 2 and 4 of this article,

6. Before refusing a request for inclusion
in one of the two lists mentioned in para-
graphs 2 and 4 of this article, the Committee
shall consult the State Party in whose terri-
tory the cultural or natural property in ques=-
tion is situated.

7. The Committee shall, with the agree-
ment of the States concerned, co-ordinate
and encourage the studles and research
needed for the drawing up of the lists re-
ferred to in paragraphs 2 and 4 of this article.

Article 12

The fact that a property belonging to the
cultural or natural heritage has not been in-
cluded in either of the two lists mentioned in
paragraphs 2 and 4 of Article 11 shall in no
way be construed to mean that it does not
have an outstanding universal value for pur-
poses other than those resulting from in-
clusion in these lists,

Article 13

1. The World Heritage Committee shall re-
ceive and study requests for international
assistance formulated by States Parties to
this Conventlon with Trespect to property
forming part of the cultural or natural herit-
age, situated in their territories, and In-
cluded or potentlally suitable for inclusion
in the lists referred to in paragraphs 2 and
4 of Article 11, The purpose of such requests
may be to secure the protection, conserva-
tion, presentation or rehabilitation of such

Y-
2, Requests for International assistance

under h 1 of this article may also
be concerned with identification of cultural
or natural property defined In Articles 1 and
2, when p investigations have
shown that further inquiries would be justi-
fled

3. The Committee shall decide on the ac-
tion to be taken with regard to these re-
quests, determine where appropriate, the na-
ture and extent of its assistance, and au-
thorize the conclusion, on its behalf, of the
necessary arrangements with the government
concerned.

4. The Committee shall determine an or-
der of priorities for its operations. It shall in
so doing bear in mind the respective import-
ance for the world cultural and natural
heritage of the property requiring protec-
tion, the need to give international assistance
to the property most representative of a
natural environment or of the genius and
the history of the peoples of the world, the
urgency of the work to be done, the resources
available to the States on whose territory
the threatened property !s situated and in
particular the extent to which they are able
to safeguard such property by their own
means.

5. The Committee shall draw up, keep up
to date and publicize a list of property for
which internatlonal assistance has been
granted.

6. The Commlttee shall declde on the use
of the resources of the Fund established un-
der Article 156 of this Convention. It shall
seek ways of increasing these resources and
shall take all useful steps to this end.

7. The Committee shall co-operate with in-
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ternational and national governmental and
non-governmental organizations having ob-
jectives similar to those of this Convention.
For the implementation of its programmes
and projects, the Committee may call on
such organizations, particularly the Inter-
national Centre for the Study of the Preser-
vation and Restoration of Cultural Property
(the Rome Centre), the Infernational Coun=
cil of Monuments and Sites (ICOMOS) and
the International Union for Conservation of
Nature and Natural Resources (IUCN), as
well as on public and private bodies and
individuals.

8. Decisions of the Committee shall be
taken by & majority of two-thirds of its
members present and voting. A majority of
the members of the Committee shall consti-
tute a quorum.

Article 14

1. The World Heritage Committee shall be
assisted by a Secretariat appointed by the
Director-General of the United Nations Edu-
cational, Scientific and Cultural Organiza-
tion.

2. The Director-General of the United Na-
tions Educational, Scientific and Cultural
Organization, utilizing to the fullest extent
possible the services of the International
Centre for the Study of the Preservation and
the Restoration of Cultural Property (the
Rome Centre), the International Council of
Monuments and Sites (ICOMOS) and the In-
ternational Union for Conservation of Nature
and Natural Resources (IUCN) in their re-
spective areas of competence and capabllity,
shall prepare the Committee’s documentation
and the agenda of its meetings and shall
have the responsibllity for the implementa-
tion of its decisions.

IV. FUND FOR THE FROTECTION OF THE WORLD
CULTUBAL AND NATURAL HERITAGE

Article 15

1. A Fund for the Protection of the World
Cultural and Natural Heritage of Outstand-
ing Universal Value, called “the World Herit-
age Fund”, is hereby established.

2. The Fund shall constitute a trust fund,
in conformity with the provislons of the Fi-
nancial Regulations of the United Nations
Educational, Scientific and Cultural Organi-
zation.

3. The resources of the Fund shall conslst
of:
(a) compulsory and voluntary contribu-
tions made by the States Parties to this Con-
vention,

(b) contributions, gifts or bequests which
may be made by:

(f) other States;

(i) the United Nations Educational, Sci-
entific and Cultural Organization, other or-
ganizations of the United Natlons system,
particularly the United Nations Development
Programme or other intergovernmental or-

izations;
(i44) public or private bodies or individu-
als;
(c) any interest due on the resources of
the Fund;

(d) funds raised by collections and re-
ceipts from events organized for the benefit
of the Pund; and

(e) all other resources authorized by the
Fund's regulations, as drawn up by the World
Heritage Committee.

4, Contributions to the Fund and other
forms of assistance made available to the
Committee may be used only for such pur-
poses as the Committee shall define. The
Committee may accept contributions to be
used only for a certain programme or project,
provided that the Committee shall have de-
cided on the Implementation of such pro-
gramme or project. No political conditions
may be attached to contributions made to
the Fund.

Article 16

1. Without prejudice to any supplemen-
tary voluntary contribution, the States Par-
tles to this Convention undertake to pay reg-
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ularly, every two years, to the World Heritage
Fund, contributions, the amount of which,
in the form of a uniform percentage appli-
cable to all States, shall be determined by the
General Assembly of States Partles to the
Convention, meeting during the sessions of
the General Conference of the United Na-
tions Educational, Scientific and Cultural
Organization. This decision of the General
Assembly requires the majority of the States
Parties present and voting, which have not
made the declaration referred to in para-
graph 2 of this Article. In no case shall the
compulsory contribution of States Partles to
the Convention exceed 1% of the contribu-
tion to the Regular Budget of the United
Nations Educational, Sclentific and Cultural
Organization.

2. However, each State referred to in Arti-
cle 31 or in Article 32 of this Convention may
declare, at the time of the deposit of its
instruments of ratification, acceptance or
accession, that it shall not be bound by the
provisions of paragraph 1 of this Article.

3. A State Party to the Convention which
has made the declaration referred to in para-
graph 2 of this Article may at any time with=-
draw the sald declaration by notifying the
Director-General of the United Nations Edu-
cational, Scientific and Cultural Organiza-
tlon. However, the withdrawal of the decla-
ration shall not take effect in regard to the
compulsory contribution due by the State
until the date of the subsequent General As-
sembly of States Partles to the Convention.

4, In order that the Committee may be
able to plan its operations effectively, the
contributions of States Partles to thic Con-
vention which have made the declaration
referred to in paragraph 2 of this Article,
shall be paid on a regular basis at least every
two years, and should not be less than the
contributions which they should have paid
if they had been bound by the provisions
of paragraph 1 of this Article.

5. Any State Party to the Convention
which 1s in arrears with the payment of its
compulsory or voluntary contribution for
the current year and the calendar year im-
mediately preceding it shall not be eligible as
& Member of the World Herltage Committee,
although this provision shall not apply to
the first election.

The terms of office of any such State which
is already a member of the Committee shall
terminate at the time of the electlons pro-
vided for in Article B, paragraph 1 of this
Convention.

Article 17

The States Parties to this Convention shall
consider or encourage the establishment of
national, public and private foundations or
associatlions whose purpose is to invite dona-
tlons for the protection of the cultural and
natural heritage as defined in Articles 1 and
2 of this Convention.

Article 18

The States Partles to this Convention shall
glve their assistance to international fund-
ralsing campaigns organized for the World
Heritage Fund under the auspices of the
United Natlons Educational, Scientific and
Cultural Organization. They shall facilitate
collections made by the bodies mentioned In
paragraph 3 of Article 15 for this purpose.

V. CONDITIONS AND ARRANGEMENTS FOR INTER-
NATIONAL ASSISTANCE
Article 19

Any State Party to this Convention may re-
quest International assistance for property
forming part of the cultural or natural herit-
age of outstanding universal value situated
within its territory. It shall submit with its
request such information and documentation
provided for in Article 21 as it has in its
possession and as will enable the Committee
to come to a decision.

Article 20

Subject to the provisions of paragraph 2
of Article 13, sub-paragraph (c¢) of Article 23




October 26, 1973

and Article 23, international assistance pro-
vided for by this Convention may be granted
only to property forming part of the cultural
and natural heritage which the World Herit-
age Committee has decided, or may decide,
to enter in one of the lists mentioned in
paragraphs 2 and 4 of Article 11,
Article 21

1. The World Heritage Committee shall
define the procedure by which requests to it
for International assistance shall be con-
sidered and shall specify the content of the
request, which should define the operation
contemplated, the work that is necessary,
the expected cost thereof, the degree. of
urgency and the reasons why the resources
of the State requesting assistance do not al-
low it to meet all the expenses, Such requests
must be supported by experts’ reports when-
ever possible.

2. Requests based upon disasters or natural
calamities should, by reasons of the urgent
work which they may involve, be given Im-
mediate, priority consideration by the Com-
mittee, which should have a reserve fund at
its disposal against such contingencies.

3. Before coming to a decision, the Com-
mittee shall carry out such studies and con-
sultations as it deems necessary.

Article 22

Assistance granted by the World Heritage
Committee may take the following forms:

(a) studies concerning the artistic, scien-
tific and technical problems raised by the
protection, -conservation, presentation and
rehabilitation of the cultural and natural
heritage, as defined in paragraphs 2 and 4 of
Artlcle 11 of this Convention;

(b) provision of experts, techniclans and
skilled labour to ensure that the approved
work is correctly carried out;

(¢) training of staff and specialists at all
levels in the field of identification, protec-
tion, conservation, presentation and rehabili-
tation of the cultural and natural heritage;

(d) supply of equipment which the State
concerned does not possess or is not in a posi-
tion to acquire;

(e) low-interest or Interest-free loans
which might be repayable on a long-term
basis;

(f) the granting, in exceptional cases and
for special reasons, of non-repayable sub-
sidles, ;

Article 23

The World Heritage Committee may also
provide international assistance to national
or reglonal centres for the training of stafl
and speclalists at all levels in the field of
{dentification, protection, conservation, pres-
entation and rehabilitation of the cultural
and natural heritage.

Article 24

International assistance on a large scale
shall be preceded by detailed scientific, eco-
nomic and technical studies. These studies
shall draw upon the most advanced tech-
nigues for the protection, conservation, pres-
entation and rehabilitation of the natural
and cultural heritage and shall be consistent
with the objectives of this Convention. The
studies shall also seek means of making ra-
tional use of the resources available in the
State concerned.

Article 25

As a general rule, only part of the cost of
work necessary shall be borne by the interna-
tional community. The contribution of the
State benefiting from international assist-
ance shall constitute a substantial share of
the resources devoted to each programme or
project, unless its resources do not permit
this.

Article 26

The World Heritage Committee and the
recipient State shall define in the agreement
they conclude the conditions in which a
programme or project for which interna-
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tional assistance under the terms of this
Convention s provided, shall be carried out.
It shall be the responsibility of the State
receiving such international assistance to
continue to protect, conserve and present the
property so safeguarded, in observance of the
conditions lald down by the agreement.
VI. EDUCATIONAL PROGRAMMES
Article 27

1. The States Parties to this Convention
shall endeavour by all appropriate means,
and in particular by educational and infor-
mation programmes, to strengthen apprecla-
tion and respect by their peoples of the cul-
tural and natural heritage defined in Articles
1.and 2 of the Conventlon. -

2. They shall undertake to keep the public
broadly informed of the dangers threatening
this heritage and of activities carried on in
pursuance of this Convention.

Article 28

States Parties to this Convention which re-
ceive international assistance under the Con-
vention shall take appropriate measures to
make known the importance of the property
for which assistance has been received and
the role played by such assistance.

VII. REPORTS
Article 29

1. The States Parties, to this Convention
shall, in the reports which they submit to
the General Conference of the United Nations
Educational Sclentific and Cultural Organiza-
tion on dates and In a manner to be deter-
mined by it, give Information on the legisla-
tive and administrative provisions which
they have adopted and other action which
they have taken for the application of this
Convention, together with detalls of the
experience acquired in this fleld.

2. These reports shall be brought to the
attention of the World Heritage Committee,

3. The Committee shall submit a report on
its activities at each of the ordinary sessions
of the General Conference of the TUnited
Nations Educational, Scientific and Cultural
Organization.

VIIL FINAL CLAUSES
Article 30

This Convention is drawn up in Arabic
English, French, Russian and Spanish, the
five tests being equally authoritative.

] Article 31

1. This Convention shall be subject to
ratification or acceptance by States mem-
bers of the United Nations Educational,
Belentific and cultural Organization in ac-
cordance with their respective constitutional
procedures.

2. The instruments of ratification or ac-
ceptance shall be deposited with the Director-
General of the United Natlons Eduecational,
Scientific and Cultural Organization.

Article 32

1. This Convention shall be open to ac-
cession by all States not menbers of the
Unlted Naticns Educational, Scientific and
Cultural Organization which are invited by
the General Conference of the organization
to accede to it.

2. Accession shall be effected by the de-
posit of an Instrument of accession with the
Director-General of the TUnited Nations
Educational, Sclentific and Cultural Organ-
ization.

Article 33

This Convention shall enter into force three
months after the date of the deposit of the
twentieth instrument of ratification, ac-
ceptance or accesslon, but only with respect
to those States which have deposited their
respective instruments of ratification, ac-
ceptance or accession on or before that date.
It shall enter into force with respect to any
other State three months after the deposit
of its instrument of ratification, acceptance
or accession.
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Article 34

The following provisions shall apply to
those States Parties to this Convention which
have a federal or non-unitary constitutional
system:

(a) with regard to the provisions of this
Convention, the implementation of which
comes under the legal jurisdiction of the fed-
eral or central legislative power, the obliga-
tions of the federal or central government
shall be the same as for those States Parties
which are not federal States;

(b) with regard to the provisions of this
Convention, the implementation of which
comes under the legal jurisdliction of Indi-
vidual constituent States, countries, prov-
inces or cantons that are not obliged by the
constitutional system of the federation to
take legislative measures, the federal govern-
ment shall inform the competent authorities
of such States, countries, provinces or can-
tons of the said provisions, with its recom-
mendation for thelr adoption.

Article 35

1. Each State Party to this Convention may
denounce the Convention.

2. The denunciation shall be notified by an
instrument in writing, deposited with the
Director-General of the United Nations Edu-
cational, Seclentific. and Cultural Organiza-
tion.

3. The denunciation shall take effect twelve
months after the receipt of the instrument
of denunciation. It shall not affect the finan-
cial obligations of the denouncing State until
the date on which the withdrawal takes
effect.

Article 36

The Director-General of the United Na-
tions Educational, Sclentific and Cultural
Organization shall inform the States mem-
bers of the Organlzation, the States not
members of the Organization which are re-
ferred to in Article 32, as well as the United
Nations, of the deposit of all the instruments
of ratification, acceptance, or accession pro-
vided for in Articles 31 and 32, and of the
denunciations provided for in Article 35.

Article 37 :

1. This Convention may be revised by the
General Conference of the United Natlons
Educational, Scientific and Cultural Orga-
nization. Any such revision shall, however,
bind only the States which shall become Par-
ties to the revising convention.

2. If the General Conference should adopt
& new convention revising this Convention in
whole or in part, then, unless the new con=-
ventlon otherwise provides, this Conventlon
shall cease to be open to ratification, accept-
ance or accesslon, as from the date on which
the new revising convention enters into force.

Article 38

In conformity with Article 102 of the Char-
ter of the United Nations, this Convention
shall be registered with the Secretariat of
the United Nations at the request of the
Director-General of the United Nations Ed-
ucational, Sclentific and Cultural Organiza-
tion.

Done in Parls, this twenty-third day of
November 1872, in two authentic copies bear-
ing the signature of the President of the
seventeenth session of the General Confer-
ence and of the Director-General of the
United Natlons Educational, Sclentific and
Cultural Organization, which shall be de-
posited in the archives of the United Nations
Educational, Scientific and Cultural Orga-
nization, and certified true copies of which
shall be delivered to all the States referred
to in Articles 31 and 32 as well as to the
United Natlons.

The foregoing is the authentic text of the
Convention duly adopted by the General
Conference of the United Nations Educa-
tional,  Scientific and Cultural Organization
during its seventeenth seasion, which was
held In Paris gnd declared closed the twenty-

first day of November 1972,
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IN PATTH WHEREOF we have appended our
signatures this twenty-third day of Novem-
ber 1972.

The President of the General Conference:

TorU HAGUIWARA

The Director-General:

RENE MAHEU

ARTICLE-BY-ARTICLE ANALYSIS
ARTICLE 1
The Article defines “cultural heritage" for
the purposes of the Convention to include
monuments, works of architecture, monu-
mental sculpture and painting, groups of
buildings and other archaeological sites
which have ‘'‘outstanding universal value™”
from a historical, aesthetic, sclentific or
ethnological point of view.
ARTICLE 2

This Article defines "natural heritage" for
the pu of the Convention to include
geological, physical and bilological forma-
tions, habitats of threatened species of wild-
life, and other natural areas of “outstanding
universal value” from a sclentific, aesthetic
or conservationist viewpoint.

ARTICLE 3

Article 3 emphasizes the primary respon-
sibility of each State Party to the Conven=
tion to identify and delineate those areas
and sites within its territory which fall with-
in the definitions in Articles 1 and 2.

ARTICLE 4

This Article recognizes that each Party
has a duty to identify and protect its own
areas falling within the cultural and natural
heritage of mankind to ensure its transmis-
slon to future generations, and to provide
such financial, technical and sclentific re-
sources as may be necessary to fulfill this
duty to the extent of its own abllity or
through technical assistance it may be able
to obtain.

ARTICLE 5
Article 5 describes with greater particularity
the measures which Parties are expected to
undertake to protect areas of the cultural
and natural heritage within their own terri-
torles. Among such measures, to the extent
of each State's ability, are: the adoption of
a general policy of integrating the protec-
tion of the cultural and natural heritage
into the life of the community and public
planning; the establishment of technical
and administrative staffs to preserve these
areas; the development of sclentific and
technical research and expertise to identify
and counteract dangers thereto; the adop-
tion of appropriate legal, financial, admin-
istrative, and technical measures to identify,
restore and protect this heritage; and the
establishment of national and reglonal cen-
ters to encourage the training and scientific
research necessary for these purposes.
ARTICLE 8

This Article recognizes that the areas de-
scribed in Articles 1 and 2 constitute a herit-
age of mankind as a whole which the inter-
national community should assist and pro-
tect, and that each Party should undertake
including by provision of technical assist-
ance, to assist others in this effort and to re-
frain from deliberate actions which might
damage any areas in the cultural and nat-
ural heritage situated on others' territory.
The Article recognizes the soverelgnty of
each State over its territory and property
rights protected by 1ts legislation.

ARTICLE 7

This Article recognizes that international
protection of the world cultural and natural
heritage should be effected through an in-
ternational system of co-operation and as-
sistance, as provided in subsequent articles.

ARTICLE 8

Article B establishes an Intergovernmental
Committee for the FProtection of the Cul-
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tural and Natural Heritage of Ou
Universal Value, called the World Heritage
Committee, within the UNESCO framework.
The Committee would be composed of repre-
sentatives of 15 Parties elected by all Par-
ties meeting in general assembly during the
ordinary session of each UNESCO General
Conference. The size of the Committee would
be increased to 21 members after at least
40 States have become Parties. In electing
the Committee, equitable representation is
to be given to the various regions and cul-
tures of the world.

Representatives of the Rome Centre,
ICOMOS, IUCN and other appropriate in-
tergovernmental or non-governmental or-
ganizations may be invited to attend Com-
mittee meetings in an advisory capaclty.

ARTICLE 9

This Article prescribes the term of office
of members of the Committee, which extends
from the end of the session of the UNESCO
General Conference in which they are elected
to the end of the third subsequent session
(a period of 6 years). However, one-third of
the initial membership of the Committee is
to be replaced at the end of the first subse-
quent session and another one-third at the
end of the second subsequent sesslon, so
that in the future one-third of the Com-
mittee would stand election at each session
of the General Conference. The Article also
requires Partles to select as thelr representa-
tives persons gualified In the fleld of natural
or cultural heritage.

ARTICLE 10

This Article provides for the adoption by
the Committee of its own Rules of Pro-
cedure, and permits it to create such con-
sultative bodles or to engage in such public
or private consultations as it finds necessary
for the performance of its functions.

ARTICLE 11

Article 11 provides for the creation of a
World Heritage List of areas within the nat-
ural and cultural heritage of mankind, and
a List of World Heritage in Danger of areas
requiring speeclial immediate international
efforts to avert man-made or natural dan-

gers.

The World Heritage List consists of those
natural and cultural areas which the Com-
mittee deems to be of universal outstanding
value. The List is drawn up, kept up to date
and published by the Committee on the basis
of criterla developed by the Committee and
periodic inventories submitted by each Party
of natural and cultural areas located In its
territory which fall within the definitions in
Articles 1 and 2. The inclusion of an area on
the List requires the consent of the State
in whose territory it is located.

The List of World Heritage in Danger is
also maintained and published by the Com-
mittee, and consists of those areas on the
World Herltage List for which the Commit-
tee finds major protective operations are
necessary and for which international assist-
ance has been requested. Areas may be placed
on the “Danger List” as a result of any of
s number of serious and Immediate threats,
including human developments, natural ca-
lamities, abandonment or changes In owner-
ship, or accelerated natural deterforation.
Before refusing a request for inclusion of an
area on the “Danger List”, the Committee
is required to consult with the Party on
whose territory the area 1s located.

ARTICLE 12

This Article recognizes that the mere fact
that an area does not appear on one of the
Lists provided in Article 11 does not neces=
sarily mean that it lacks outstanding uni-
versal value for other purposes.

ARTICLE 13
This Article provides for the consideration

by the Committee of requests for interna-
tional assistance for natural and cultural
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areas, and delegates to the Committee deci-
sions on the use for this purpose of the re-
sources of the Fund established under Article
15. The Committee is directed to determine
an order of priorities for its decisions in this
regard, bearing in mind the relative impor=
tance of the areas requiring protection, the
urgency of the work to be done, and the rela-
tive ability of States to protect their own
areas through their own resources. In the
performance of these functions, the Commit-
tee is authorized to call upon and cooperats
with the Rome Centre, ICOMOS, IUCN and
other international and national govern-
mental and non-governmental organizations
with simfilar objectives.

Decisions of the Committee are to be taken
by two-thirds of the members present and
voting.

ARTICLE 14

This Article provides for the appointment
of a Secretarlat by the UNESCO Director-
QGeneral to assist the Committee in its duties
and requires the Director-General to utilize
the services of the organizations mentioned
in Article 13 in preparing for the meetings of
the Committee and in implementing its de-
cisions,

ARTICLE 15

Article 16 establishes a Fund for the Pro-
tection of the World Cultural and Natural
Heritage of Outstanding Universal Value,
called the “World Herltage Fund”, as a trust
fund in conformity with UNESCO Financial
Regulations. The resources of the Fund are
to include contributions of the Parties, con-
tributions, gifts and bequests of other
States, United Nations bodies, and public or
private bodies or individuals, and income
from Fund resources. Political conditions
may not be attached to contributions to the
Fund, but contributions designated for a
specific program may be accepted if the
Committee has approved the program. Fund
resources may only be used for purposes
designated by the Committee.

ARTICLE 16

Article 16 makes provision for compulsory
contributions by Partles to the Fund on a
biannual basis in amounts determined by
the Partles meeting in general assembly on
the basls of “a uniform percentage appli-
cable to all States”. In no case are such con-
tributions to exceed 1% of a State's contri-
bution to the Regular Budget of UNESCO.
One percent of the contribution of the
United BStates to the Regular Budget of
UNESCO for 1973 amounts to $155,045.

However, Article 16(2) provides that any
Party may, at the time of deposit of its in-
strument of ratification, acceptance or ac-
cession, declare that it will not be bound
by this provision for compulsory contribu-
tions. States which make such a declaration
agree that they will undertake to make
voluntary contributions to the Fund on a
regular basls to assist the Committee to plan
its operations effectively, and that its volun-
tary contributions “should not be less than
the contributions which they should have
paid if they had been bound” by the com-
pulsory contribution requirement.

Any Party which is in arrears with its
compulsory or voluntary contributions, as
the case may be, would not be eligible for
mmhemhtp on the World Heritage Commit-

ARTICLE 17
This Article requires Parties to consider or

encourage the establishment of public and

private foundations to invite donations to
the fund.

ARTICLE 18

This Article pledges Partles to lend their
assistance to international fund-raising cam-
palgns conducted by the Fund.

ARTICLE 19

Article 19 provides that any Party may re-

quest international assistance for any areas
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in the cultural or natural heritage within its

territory. The submission of appropriate in-

formation and documentation is required.
ARTICLE 20

This Article provides that international
assistance under the Convention may only
be granted for the protection of areas entered
on one of the lists maintained by the Com=-
mittee under Article 11, for the identification
of potential heritage areas, and for the train-
ing of speclalists in the disciplines required
for the identification and protection of such
areas,

ARTICLE 21

This Article directs the Committee to es-
tablish procedures for the consideration and
content of requests, including information
on the operation proposed, the cost expected,
the degree of urgency involved and the rea-
sons why the requesting State's resources are
not adequate to meet all expenses. Requests
based upon natural disasters are to be given
priority attention, and the Committee is to
establish a reserve fund to meet such possi-
ble contingencies.

ARTICLE 22

Article 22 delineates the forms of assistance
which the Committee may grant, including
the making of technleal studies, the provi-
slon of experts, technicians and skilled la-
borers, the training of personnel, the supply-
ing of equipment not available to the re-
questing State, the provision of low-interest
or Interest-free loans, or “in exceptional
cases and for special reasons"” the granting of
non-repayable subsidies.

ARTICLE 23

This Article makes specific provision for
international assistance to national or re-
gional centers for the training of personnel
in the various skills required for identifica-
tion and protection of the natural and cul-
tural heritage.

ARTICLE 24

Article 24 requires that international as-
sistance “on a large scale” be preceded by
detalled sclentific, economic and technical
studles, including a consideration of the
means for making use of resources available
to the requesting State.

ARTICLE 25

This Article makes clear that, as a general
rule, only part of the cost of any project
should be borne by the International com-
munity, and that the requesting State should
contribute a substantial portion of the re-
sources necessary to the extent it is able to
do so.

ARTICLE 26

This Article requires that the Commlittee
and the recipient State enter into an agree-
ment for each project for which interna-
tional assistance is to be granted defining
the conditions under which the project is
to be carried out. The reciplent State is re-
quired to protect and malntain the property
involved in accordance with the terms of that
agreement.

ARTICLES 27-28

These Articles encourage Partles to under-
take educational and information programs
to promote public appreclation for and
knowledge of thelr heritage sites, possible
dangers to them, and the role played by the
international community in granting assist-
ance under the Convention.

ARTICLE 29

This Article provides for reports by Partles
to the Committee and to the UNESCO Gen-
eral Conference, and by the Committee to the
General Conference, on actions taken to apply
and implement the Convention.

ARTICLES 30-38

These Articles constitute the Pinal Clauses
for the Convention, and make standard pro-
visions for ratification and accession, entry'
into force, denunciation, revision and other
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administrative details, The Convention will
enter into force three months after the date
of ratification or accession by twenty States.
It may be denounced at any time, effective
twelve months thereafter.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that supporting
data be inserted in the Recorp at this
point in explanation of the convention.

There being no objection, the excerpt
from the committee report was ordered
to be printed in the Recorp, as follows:

PURPOSE

The primary purpose of this Convention is
to create international machinery for the
identification and protection of natural and
cultural areas of outstanding universal value
which constitute the common heritage of
mankind, For this purpose, the Convention
establishes a World Heritage Committee to
develop and maintain lists of areas of out-
standing importance and a World Heritage
Fund to provide international assistance for
the protection and conservation of these
areas.

BACKGROUND

This Convention was negotiated under the
auspices of the United Nations Educational,
Scientific and Cultural Organization
(UNESCO). It is the direct result of a res-
olution adopted by the Sixteenth session of
the UNESCO General Conference meeting of
1970. This resolution entrusted the Director
General of UNESCO with the task of drafting
& convention for the protection of monu-
ments and cultural sites of universal value.
Pursuant to this decision, the UNESCO Sec-
retariat produced and circulated a draft con=-
vention on July 20, 1871.

In commenting on the UNESCO draft con-
vention, the United States Government stated
its support for a single World Heritage Con-
vention which would fhclude both cultural
and natural areas. In February, 1972, the
United States submitted to UNESCO a draft
convention, drawing on both the UNESCO
draft and a proposal prepared by the Inter-
governmental Working Group of the UN.
Conference on the Human Environment,

In April 1972, UNESCO submitted a revised
draft. This draft was referred to the UNESCO
General Conference, October 17-November
21, 1972, In the interim, {t was overwhelm-
ingly endorsed by the U.N. Conference on the
Humsan Environment, held in Stockholm in
June, 1972, On November 16, 1972, the UNES-
CO General Conference adopted the present
Convention.

The Convention was submitted to the Sen-
ate on March 28, 1973,

MAJOR PROVISIONS

The Convention consists of a short pre-
amble and 38 articles. The following is an
article-by-article analysis supplied by the
Department of State in its letter of sub-
mittal.

ARTICLE 1

The Article defines “cultural heritage” for
the purposes of the Convention to include
monuments, works of architecture, monu-
mental sculpture and palnting, groups of
which have “outstanding universal value"
from a historical, aesthetic, sclentific or eth-
nological point of view.

ARTICLE 2

This Article defines “natural herltage” for
the purposes of the Convention to include
geological, physical and biological forma-
tions, habitats of threatened specles of wild-

1ife, and other natural areas of “outstanding
universal value" from a sclentific, aesthetic

or conservationist viewpoint.
ARTICLE 3
Article 3 emphasizes the primary respon-
sibility of each State Party to the Conven-
tion to ldentify and delineate those areas
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and sites within its territory which fall with-
in the definitions in Articles 1 and 2.

ARTICLE 4

The Article recognizes that each Party
has a duty to identify and protect its own
areas falling within the cultural and natural
heritage of mankind to ensure its transmis-
slon to future generations, and to provide
such financial, technical and scientific re-
sources as may be necesstary to fulfill this
duty to the extent of its own ability or
through technical assistance it may be able
to obtain.

ARTICLE 5

Article 5 describes with greater particu-
larity the measures which Parties are ex-
pected to undertake to protect areas of the
cultural and natural heritage within their
own territories. Among such measures, to
the extent of each State's ability, are: the
adoption of a general policy of integrating
the protection of the cultural and natural
heritage into the life of the community and
public planning; the establishment of tech-
nical and administrative staffs to preserve
these areas; the development of scientific and
technical research and expertise to identify
and counteract dangers thereto; the adop-
tion of appropriate legal, financlal, admin-
istrative, and technical measures to ldentify,
restore and protect this heritage; and the
establishment of national and regional cen-
ters to encourage the tralning and sclentific
research necessary for these purposes.

ARTICLE 6

This Article recognizes that the areas de-
scribed in Articles 1 and 2 constitute a heri-
tage of mankind as a whole which the inter-
national community should assist and pro-
tect, and that each Party should undertake,
including by provision of technical assist-
ance, to assist others in this effort and to re-
fraln from deliberate actions which might
damage any areas in the cultural and natural
heritage situated on others territory. The
Article recognizes the sovereignty of each
State over its territory and property rights
protected by its legislation.

ARTICLE 7

This Article recognizes that international
protection of the world cultural and natural
heritage should be effected through an in-
ternational system of co-operation and as-
sistance, as provided in subsequent articles.

ARTICLE 8

Article 8 establishes an Intergovernmental
Committee for the Protection of the Cultural
and Natural Herltage of Outstanding Univer-
sal Value, called the World Heritage Commit-
tee, within the UNESCO framework. The
Committee would be composed of represent-
atives of 15 Partles elected by all Parties
meeting in general assembly during the ordi-
nary session of each UNESCO General Con=-
ference. The size of the Committee would
be increased to 21 members after at least 40
States have become Parties. In electing the
Committee, equitable representation is to be
given to the various regions and cultures of
the world.

Representatives of the Rome Centre,
ICOMOS, IUCN and other appropriate inter-
governmental or non-governmental organi-
zations may be invited to attend Committee
meetings in an advisory capacity.

ARTICLE 9

This Article prescribes the term of office
of miembers of the Committee, which extends
from the end of the session of the UNESCO
General Conference in which they are elected
to the end of the third subsequent session (a
period of 6 years). However, one-third of the
initial membership of the Committee is to be
replaced at the end of the first subsequent
session and another one-third at the end of
the second subsequent session, so that in the
future one-third of the Committee would
stand election at each session of the General
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Conference. The Article also requires Partles
to select as thelr representatlves persons
qualified In the field of natural or cultural
herltage.
ARTICLE 10
This Article provides for the adoption by
the Committee of its own Rules of Proce-
dure, and permits it to create such con-
sultative bodles or to engage in such public
or private consultations as it finds necessary
for the performance of its functions,
ARTICLE 11

Article 11 provides for the creation of &
World Herltage List of areas within the
natural and cultural heritage of mankind,
and & List of World Heritage in Danger of
areas requiring special immediate interna-
tional efforts to avert man-made or natural

dangers.

The World Heritage List consists of those
natural and cultural areas which the Com-
mittee deems to be of universal outstanding
value. The List is drawn up, kept up to date
and published by the Commitiee on the
basis of criteria developed by the Committee
snd periodic inventories submitted by each
Party of natural and cultural areas located
in its territory which fall within the defini-
tions in Articles 1 and 2, The inclusion of an
area on the List requires the consent of the
State in whose territory it is located.

The List of World Heritage in Danger is
also maintained and published by the Com-
mittee, and consists of those areas on the
World Heritage List for which the Committee
finds major protective operations are neces-
sary and for which international assistance
has been requested. Areas mmay be placed on
the “Danger List” as a result of any of &
number of serious and immediate threats,
including human developments, natural
calamities, abandonment or changes In
ownership, or accelerated natural deteriora~
tion. Before refusing a request for inclusion
of an area on the “Danger List”, the Com-=~

uired to consult with the Party
ﬁtggoirfgmtory the area is located.
ARTICLE 12
This Article recognizes that the mere fact
that an area does not appear on one of the

Lists provided in Article 11 does not neces-
asrilypmean that it lacks outstanding uni-
verzal value for other purposes.

ARTICLE 13

This Article provides for the consideration
by the Committee of requests for interna-
tional assistance for natural and cultural
areas, and delegates to the Committee deci-
slons on the use for this purpose of the re-
sources of the Fund established under Ar-
ticle 15. The Committee s directed to deter-
mine an order of priorities for its decisions
in this regard, bearing in mind the relative
importance of the areas requiring protection,
the urgency of the work to be done, and the
relative ability of States to protect their own
areas through their own resources. In the
performance of these functions, the Com-
mittee is authorized to call upon and coop-
erate with the Rome Centre, ICOMOS, IUCN
and other international and national gov-
ernmental and non-governmental organiza-
tions with similar objectives.

Decisions of the Committee are to be taken
by two-thirds of the members present and
yoting.

ARTICLE 14

This Article provides for the appointment
of a Secretariat by the UNESCO Director-
General to assist the Committee in its du-
ties, and requires the Director-General to
utilize the services of the organizations men-
tioned in Article 13 in preparing for the
meetings of the Committee and In imple-
menting its declsions.

ARTICLE 135

Article 15 establishes a Fund for the Pro-
tection of the World Cultural and Natural
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Heritage of Outstanding Universal Value,
called the “World Heritage Fund”, as a trust
fund in conformity with UNESCO Financial
Regulations, The resources of the Fund are
to Include contributions of the Partles, con~-
tributlons, gifts and bequests of other States,
United Nations bodies, and public or private
bodies or individuals, and income from Fund
resources. Political conditions may not be
attached to contributions to the Fund, but
contributions designated for a specific pro-
gram may be accepted if the Committee has

approved the program. Fund resources may'

only be used for purposes designated by the
Committee,
ARTICLE 18

Article 16 makes provision for compulsory
contributions by Parties to the Fund on a
biannual basis in amounts determined by
the Parties meeting in general assembly on
the basis of “a uniform percentage applica-
ble to all States”. In no case are such con-
tributions to exceed 1% of a State’s contri-
bution to the Regular Budget of UNESCO.
One percent of the contribution of the
United States to the Regular Budget of
UNESCO for 1973 amounts to $155,045.

However, Article 16(2) provides that any
Party may, at the time of deposit of iis in-
strument of ratification, acceptance or ac-
cession, declare that it will not be bound by
this provision for compulsory contributions.
States which make such a declaration agree
that they will undertake to make voluntary
contributions to the Fund on a regular
basis to assist the Committee to plan its op-
erations effectively, and that its voluntary
contributions “should not be less than the
contributions which they should have paid
if they had been bound” by the compulsory
contribution requirement,

Any Party which 1is in arrears with its com-
pulsory or voluntary contributions, as the
case may be, would not be eligible for mem-
bership on the World Heritage Committee.

ARTICLE 17

This Article requires Parties to consider or
encourage the establishment of public and
private foundations to invite donations to
the fund.

ARTICLE 18

This Article pledges Partles to lend their
asslstance to international fund-raising cam-
paigns conducted by the Fund.

ARTICLE 19

Article 19 provides that any Party may re-
gquest international assistance for any areas
in the cultural or natural heritage within
its territory. The submission of appropriate
information and documentsation is required.

ARTICLE 20

This Article provides that international as-
sistance under the Convention may only be
granted for the protection of areas entered
on one of the lists maintained by the Com-
mittee under Article 11, for the identifica-
tion of potential heritage areas, and for the
tralning of specialists in the disciplines re-
quired for the identification and protection
of such areas.

ARTICLE 21

This Article directs the Committee to es-
tablish procedures for the consideration and
content of requests, including information
on the operation proposed, the cost expected,
the degree of urgency involved and the rea-
sons why the requesting State’s resources
are not adequate to meet all expenses. Re-
quests based upon natural disasters are to be
given priority attention, and the Committee
is to establish a reserve fund to meet such
possible contingencies.

ARTICLE 22

Article 22 delineates the forms of assist-
ance which the Committee may grant, in-
cluding the making of technical studies, the
provision of experts, techniclans and skilled
laborers, the training of personnel, the sup-
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plying of equipment not ayailable to the re-
questing State, the provision of low-interest
or interest-free loans, or *im exceptional
cases and for special reasons” the granting
of non-repayable subsidies.

ARTICLE 23

This Article makes specific provision for
international assistance to national or re-
glonal centers for the training of personnel
in the various skills required for identifica-
tion and protection of the natural and cul-
tural heritage.

ARTICLE 24

Article 24 requires that international as-
slstance “on a large scale” be preceded by de-
talled sclentific, economic and technical
studies, including a consideration of the
means for making use of resources available
to the requesting State.

ARTICLE 25

‘This Article makes clear that, as a gen-
eral rule, only part of the cost of any project
should be borne by the international com-
munity, and that the requesting State should
contribute a substantial portion of the re-
sources necessary to the extent it 1s able to
do so.

ARTICLE 26

This Article requires that the Commities
and the recipient State enter into an agree=
ment: for each project for which interna-
tional assistance is to be granted defining
the conditions under which the project is to
be carried out. The reciplent State is re-
quired to protect and maintain the property
involved in accordance with the terms of
that agreement.

ARTICLES 27-28

These Articles encourage Parties to under~
take educational and information programs
to promote public appreciation for and
knowledge of their heritage sites, possible
dangers to them, and the role played by the
international community in granting as-
sistance under the Convention.

ARTICLE 29

This Article provides for reports by Partles
to the Committee and to the UNESCO Gen-
eral Conference, and by the Committee to
the General Conference, on actions tdken to
epply and implement the Convention.

ARTICLES 30-38

Lhese Articles constitute the Final Clauses
for the Convention, and makes standard pro-
vislons for ratification and accession, entry
into force, denunciation, revision and other
administrative details. The Convention will
enter into force three months after the date
of ratification or accession by twenty States.
It may be denounced at any time, effectlve
twelve months thereafter.

ENTRY INTO FORCE

This Convention shall enter Into force
three months after the date of the deposit
of the twentieth instrument of ratification,
acceptance or accession, but only with respect
to those Btates which have deposited their
respective instruments of ratification, ac-
ceptance or accession on or before that date.
It shall enter into force with respect to any
other State three months after the deposit
of its Instrument of ratification, acceptance
or accession. No couniry has deposited an
instrument of ratification to date.

DECLARATION

The Secretary of State recommends that
the Senate give advice and consent to rati-
fleation of this Convention subject to a dec-
laration under Article 16(2) that the United
States shall not be bound by the provisions
of Article 16(1), which require compulsory
contributions to the World Heritage Fund
in amounts determined by the Parties meet-
ing in general assembly.

The State Department belleves that com-
pulsory contributions, as limited by Article
16, are unlikely to provide anything more
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than a small portion of the funds neces-
sary to carry out this work, and it 1s better
to rely on voluntary contributions from
States and private bodies and individuals for
this purpose.

COMMITTEE ACTION

On July 26, 1973, the Committee on For-
elgn Relations conducted a public hearing
on the Convention. At that time, Mr. John
A, Busterud, a Member of the Council on
Environmental Quality, presented the Ad-
ministration’s position in favor of the Con-
vention.

On July 31, 1973, and October 11, 1973,
the Committee considered the Convention in
executive session. On the latter date, it was
ordered reported favorably (by volce vote),
subject to the declaration mentioned above.

In recommending that the Senate give its
advice and consent to ratification, it is the
understanding of the Committee that the
State Department will eventually attempt to
finance the U.S. share of the “World Heri-
tage Funds” through private contributions
rather than appropriated funds. The Com-
mittee encourages the Department to take
the appropriate steps necessary to achileve
this goal.

Mr, ROBERT C. BYRD. Mr. President,
I ask unanimous consent that the con-
vention be considered as having passed
through its various parliamentary stages
up to and including the resolution of
ratification.

The PRESIDING OFFICER. Without
objection, the convention will be con-
sidered as having passed through its
various parliamentary stages, up to and
including the resolution of ratification,
which the clerk will state.

The legislative clerk read as follows:

Resolved (two-thirds of the Senators
present concurring therein), That the Ben-
ate advise and consent to the ratification of
the Convention Concerning the Protection of
the World Cultural and Natural Heritage,
done at Paris on November 23, 1972, subject
to a declaration under Article 16(2) that the
United States shall not be bound by the pro-
visions of Article 16(1) (Ex. F, 93-1).

The PRESIDING OFFICER (Mr. Has-
KELL). Without objection, the declara-
tions to the resolutions of ratification on
Executive S92-2 and F93-1 are agreed to.

Mr, ROBERT C. BYRD. Mr. President,
I ask unanimous consent that the vote
on the four treaties occur on Tuesday
next at the hour of 2:30 p.m., and that
there be one rollcall vote and that that
one rolicall vote appear in the Recorbp as
four rollcall votes on the four treaties,
thus saving 45 minutes of the time of
the Senate.

The PRESIDING OFFICER. Without
objection, it is so ordered.

CONFIRMATION OF NOMINATIONS

Mr. ROBERT C. BYRD. Mr. President,
I move that the Senate proceed to the
consideration of certain nominations
now at the desk, which were reported
earlier today, one from the Committee
on Labor and Public Welfare, and three
from the Committee on the Judiciary.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ACTION AGENCY

The legislative clerk read the nomi-
nation of Harry J. Hogan, of Maryland,
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to be an Assistant Director of the
ACTION agency.

The PRESIDING OFFICER. Without
objection, the nomination is considered
and confirmed.

FOREIGN CLAIMS SETTLEMENT
COMMISSION OF THE UNITED
STATES

The legislative clerk read the nomina-
tion of J. Raymond Bell, of New York, to
be a member of the Foreign Claims Set-
tlement Commission of the United States.

The PRESIDING OFFICER. Without
objection, the nomination is considered
and confirmed.

LAW ENFORCEMENT ASSISTANCE
ADMINISTRATION

The legislative clerk read the nomina-
tion of Charles R. Work, of the District
of Columbia, to be Deputy Administrator
for Administration of the Law Enforce-
ment Assistance Administration.

The PRESIDING OFFICER. Without
objection, the nomination is considered
and confirmed.

U.S. MARSHAL FOR SOUTHERN
DISTRICT OF MISSISSIPPI

The legislative clerk read the nomina-
tion of Thomas Arny Rhoden, of Missis-
sippi, to U.S. marshal for the southern
district of Mississippi.

The PRESIDING OFFICER. Without
objection, the nomination is considered
and confirmed.

Mr. GRIFFIN. Mr. President, I ask
unanimous consent that the President
be notified of the confirmation of these
nominations.

The PRESIDING OFFICER. Without
objection, it is so ordered.

LEGISLATIVE SESSION

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that the Sen-
ate resume the consideration of legisla-
tive business.

There being no objection, the Senate
resumed the consideration of legislative
business.

FORMER SENATOR FRANK CARLSON
OF KANSAS

Mr. DOLE. Mr. President, I was sad-
dened to learn this morning that my
predecessor in the Senate, Frank Carl-
son, and his wife, were involved in an
automobile accident last night in Con-
cordia, Kans. I am happy to report to
my colleagues, however, that neither
Senator Carlson nor Mrs. Carlson were
seriously injured, though the Senator did
suffer a fractured leg and Mrs. Carlson
a fractured wrist. Reports from the hos-
pital indicate that both are responding
well to treatment in St. Joseph's Hos-
pital in Concordia. :

I am certain many of my colleagues
who served with Senator Carlson in the
Senate would like to join in wishing both
he and Mrs. Carlson a speedy recovery
from this unfortunate accident.
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For the information of well-wishers,
the address is: Senator Frank Carlson,
St. Joseph’s Hospital, 115th and 3rd
Streets, Concordia, Kans. 66901.

QUORUM CALL

Mr. GRIFFIN. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The legislative clerk proceeded to call
the roll.

Mr. CASE. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

TOWARD A NEW BEGINNING

Mr. CASE. Mr. President, on the op ed
page of the New York Times today ap-
pears an excellent article written by the
distinguished senior Senator from Mary-
land (Mr. MartHIAS). I ask unanimous
consent to have the article printed in the
RECORD.

There being no objection, the article
was ordered to be printed in the Recorp,
as follows:

TOWARD A NEW BEGINNING
(By CmaArLEs McC. MaTHIAS, J=.)

WasHINGTON.—If Lord Macaulay had been
in Washington during the last week he
would never have written that “Your Con-
stitution is all sail and no anchor.” The Con-
stitution not only demonstrated its holding
power, but also its capacity to inspire men
and women In high places and humble
places to rush forward and tend the anchor
chains.

But even the best anchor has to be set
by a crew that knows how, when and where
to act. The American people are usually able
to rely on the fact that such men are gen-
erated by the pressure of great events. In
this crisis Americans have again been well
served by four such men, John J. Sirica,
Elliot Richardson, Archibald Cox and Wil-
liam Ruckelshaus. The impact of their ac-
tions on events was controlling because they
had two simple goals in view—to do what
was right and what was constitutional. They
were strong because of the Constitution and
the Constitution was gtrong because of them.,

The same simple goals should guide us
through the rest of the tangle the nation is
in. What is right and what Is wrong is not a
question for calculation or manipulation. To
seek to do what is right is not a novel ex-
perience for Americans. It is an old custom
that could be revived for the bicentennial.

To obey the explicit Injunctions of the
Constitution is an equally honored practice
that should be cbhserved as a canon of Amerl-
can citizenship without exception.

These prineiples would be too obvious and
too simplistic if it were not for the fact that
we have seen what happens when four men
follow them in confrast to what happens
when others do not. Consider, for instance,
the damage to the nation when the Fourth
Amendment is ignored by clandestine police,
when a secret war is conducted without
the sanction of Congress and when the co-
ordinate branches of Government lose the
respect for each other which is the matrix
of the Constitution.

There is a difference in America today be-
cause John Sirica and Archibald Cox re-
spected the Constitution and because Elliot
Richardson and William Ruckelshaus knew
that it was right to keep their word. That dif-
ference may be the beginning of a new era
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of loyalty to the Constitution, the laws and
the best traditions of our history.

What is the way to start this new era?
I think we need to finish the house-clean-
ing that Elliot Richardson and Archibald Cox
have begun. But to complete the job we need
a special officer with no entangling loyalties
or interests. It 1s not right for any institu-
tion to investigate or prosecute itself and it
is not constitutional to concentrate excessive
power in a single office of government with-
out the balancing and countering action of
another independent force.

The Congress must, therefore, ind a way
to re-establish the office of special prosecutor
on a firmer and more independent basis than
before. The public must know that those who
place the Constitution above personal inter-
est will be vindicated. That is the first step
toward restoring a government under law.

QUORUM CALL

Mr. ROBERT C. BYRD. Mr. President,
I suggest the absence of a quorum. I
assume that this will be the final quorum
call of the day.

The PRESIDING OFFICER. The clerk
will call the roll.

The legislative clerk proceeded fo call
the roll.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ORDER FOR RECOGNITION OF SEN-
ATORS AND FOR TRANSACTION
OF ROUTINE BUSINESS ON TUES-
DAY, OCTOBER 30.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that on Tues-
day next, after the two leaders or their
designees have been recognized under
the standing order, the junior Senator

from West Virginia (Mr. RoserT C.
Byrp) be recognized for not to exceed 15
minutes; that he be followed by the
assistant Republican leader, the dis-
tinguished Senator from Michigan (Mr.
GRIFFIN), for not to exceed 15 minutes;
and that thereafter there be a period for
the transaction of routine morning busi-
ness for not to exceed 1 hour, with state-
ments therein limited to 5 minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

PROGRAM

Mr. ROBERT C. BYRD. Mr, President,
the program for Tuesday next is as
follows:

The Senate will convene at the hour
of 12 o’clock meridian. After the two
leaders or their designees have been
recognized under the standing order, the
junior Senator from West Virginia (Mr.
RoBerT C. BYrp) will be recognized for
not to exceed 15 minutes. The distin-
guished Senator from Michigan (Mr.
GriFFIN), the assistant Republican
leader, will then be recognized for not to
exceed 15 minutes.

There will then be a period for the
transaction of routine morning business
for not to exceed 1 hour, with statements
therein limited to 5 minutes each.
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At the hour of 2:30 p.m. the Senate
will go into executive session to consider
the following treaties beginning with
Calendar Order No. 18 and going through
Calendar Order No. 21: Executive S, 92d
Congress, 2d session, Patent Cooperation
Treaty and Annexed Regulations; Exec-
utive E, 93d Congress, 1st session, Stras-
bourg Agreement concerning the Inter-
national Patent Classification; Executive
R, 93d Congress, 1st session, Statutes of
the World Tourism Organization; and
Executive F, 93d Congress, 1st session,
Convention Concerning the Protection
of the World Cultural and Natural
Heritage.

Those four votes will oceur concur-
rently with one rollcall vote. The yeas
and nays have not yet been ordered, but
they will be ordered on that vote on Tues-
day. One rollcall vote will count as four
rollcall votes, thus saving 45 minutes of
the Senator’s time.

Upon the disposition of the four trea-
ties by way of one rollcall vote the Sen-
ate will return to legislative session. The
hour then will be 2:45 p.m. At that time
debate will ensue with respect to the
vote to override the Presidential veto on
S. 1317. There is a time limitation for de-
bate of 1 hour and 45 minutes, to be
equally divided between Mr. FULBRIGHT
and the distinguished Republican leader
or his designee.

At the conclusion of the 1 hour and 45
minutes, or to be precise, at the hour of
4:30 p.m., the Senate will proceed to
vote on the override of the Presidential
veto. By the Constitution that will be a
yea-and-nay vote.

So there will be at least five rollcall
votes in the offing for Tuesday next.

Other business that has been cleared
for action may be taken up. Messages
from the House may be taken up at any
time, they being privileged matters; con-
ference reports agreed to in conference
may be called up, they being privileged
matters. Other rolleall votes could occur,
therefore, on Tuesday.

By way of further comment on the
program for next week, I would assume
that subsequent to Tuesday the Senate
would be continuing to await action on
appropriation bills by the other body and
conference reports, and so forth.

ORDER FOR ADJOURNMENT FROM
TUESDAY, OCTOBER 30, 1973, TO
THURSDAY, NOVEMBER 1, 1973

Mr. ROBERT C. BYRD. Mr. President,
therefore, I ask unanimous consent that
when the Senate completes its business
on Tuesday, it stand in adjournment un-
til 12 o’clock meridian on Thursday.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROBERT C. BYRD. The distin-
guished majority leader may wish to
vacate this order depending on what the
outlook is by the time Tuesday is reached,
but I think this would adequately allow
for the transaction of any necessary busi-
ness on the floor of the Senate on Thurs-
day and perhaps Friday, if necessary.
Conferences could meet and conference
reports could be acted upon.
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AUTHORIZATION FOR CERTAIN AC-
TION TO BE TAKEN DURING THE
ADJOURNMENT

Mr. ROBERT C. BYRD. Mr. Presi-
dent, I ask unanimous consent that dur-
ing the adjournment of the Senate over
until 12 o'clock meridian on Tuesday
next, the distinguished President pro
tempore and the Acting President pro
tempore be authorized to sign duly en-
rolled bills and joint resolutions, if there
be any.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that during the
adjournment of the Senate over until 12
o'clock meridian on Tuesday next the
Secretary of the Senate be authorized to
receive messages from the House of Rep-
resentatives and the President of the
United States, if there be any.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ADJOURNMENT TO TUESDAY,
OCTOBER 30, 1973

Mr. ROBERT C. BYRD. Mr. President,
if there be no further business to come
before the Senate, I move, in accordance
with the previous order, that the Senate
stand in adjournment until 12 o’clock
meridian on Tuesday next.

The motion was agreed to; and at 1:25
p.m., the Senate adjourned until Tues-
day, October 30, 1973, at 12 o’clock
meridian.

NOMINATIONS

Executive nominations received by the

Senate October 26, 1973:
DEPARTMENT OF JUSTICE

Rex K. Bumgardner, of West Virginia, to
be U.S. marshal for the northern district of
West Virginia for the term of 4 years, (re-
appointment).

Gaylord L. Campbell, of California, to be
U.S. marshal for the central district of Cali-
fornia for the term of 4 years, (reappoint-
ment).

Leon T. Campbell, of Tennessee, to be US.
marshal for the middle district of Tennessee
for the term of 4 years, (reappointment).

James T. Lunsford, of Alabama, to be U.S.
marshal for the middle district of Alabama
for the term of 4 years (reappointment).

Leon B. Sutton, Jr.,, of Tennessee, to be US,
marshal for the Eastern District of Tennessee
for the term of 4 years, (reappointment).

George R. Tallent, of Tennessee, to be TU.8.
marshal for the Western District of Tennessee
for the term of 4 years, (reappointment).

James W. Traeger of Indiana to be UB.
marshal for the Northern District of Indiana
for the term of 4 years, (reappointment).

Jams E. Williams, of South Carolina, to be
U.S. marshal for the District of South Caro-
lina for the term of 4 years, (reappointment).

In THE MARINE CORPS

Maj. Jack R. Lousma, U.8. Marine
for permanent promotion to the grade of lleu«
tenant colonel in the U.S. Marine Corps, in
accordance with article II, sectlon 2, clause 2,
of the Constitution.

In THE AR FORCE

The following-named officers for promo-
tion in the Regular Alr Force, under the ap-
propriate provisions of chapter 835, title 10,
United States Code, as amended. All officers
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are subject to physical examination required

by law.
LINE OF THE AIR FORCE

Captain to major
Abby, Darwin G., IEEtacrdl.
Abel, Franklin G.,
Abraham, Gary W., BR@rSutt il
Ackerman, Ronald R., I araredl

Acoste, Jorge A, Jr.,
Adame, Frederick P., Jr.,

Adams, George T..
Adams, James L., JRLIQIS0c al.
Adams, Robert R.,
Adamson, Derry A., BRCS essod
Adcock, Eddie Mm
Adee, Donald P.,

Adelman, Philip J., A
Aglio, Carl J., 5
Ahl, Glbert W., 5

Albershart, Thomas B., I acacccal.
Albrecht, Peter H., 3
Albright, Edward L., ;
Alexander, James W., IEacacccdl.
Alexander, Norman C.,

Alford, James M.,

Alie, Jean R., IR accc il

Allee, Paul R., 5
Allen, Archie G., E
Allen, Ernest um
Allen, James C.,

Allen, Lacy A., QRS resssd

Allen, Lawrence W., BRYloracecy
Allen, Michael C., B e teccid
Allen, Robert L., Bt rsreed
Allison, Gary G., IReeSrecced
Allmann, Lee R., [JBrrorSvrrail
Allsman, Gerald F., JBegroreed
Alnwick, Kenneth J,, B rasesied
Alspaugh, James D., B Sraveey
Anderson, Allen S., B ereresd
Anderson, Calvin C., B8 rered
Anderson, George W., Jr., BB S ooo0e
Anderson, Gerald H., B ararecs
Anderson, Harold W., e Srecsed
Anderson, Jackie L., B St acccs
Anderson, Paul J., Jr., B S Srccse
Andrews, Leonard E., IR e ress
Angle, Theodore E., B ieteccodll
Angliss, William W., B caecy
Ankley, Donald C., Qe .
Anselmo, Robert J., S cacecs
Aparicio, Arthur J., Jr. ooy
Apel, Larry A., Bt acccs

Archer, James A, oo teey
Arelland, Gustavo D.,

Arnold, John K., IIT

Arter, Gerald R.,

Arthur, Paul M., 5
Ashbaugh, Maurice D., Jr., B e arey
Ashworth, Pratt D. e ey
Asterita, Anthony J., BB tetatecd
Athas, Charles P., B S e
Atkins, Benny J., RS ceeeey

Ator, Robert A., o cacccdl.
Augustine, Leonard J. B S ooy
Austin, James L., B acarccan.
Austin, Jimmie T. B S o ecs
Austin, Roger J., [ ety
Austin, William R., IT, B et S cocy
Auten, Jimmie D., et e ;
Autsch, Fritz A, e orees

Avery, Richard D., 5
Avis, Bertram, i
Ayres, James H., :
Baak, Jerome A., I Rarrcdl.
Babione, William P.,

Bablo, Adelbery G.,

Babos, Sandor, 5
Bacheller, Burton P. C., IT,
Baddley, Benny H.,

Baer, John E., L
Baggette, Harold D., el
Bagley, Thomas J., ITI.,

Balley, Glenn B.,

Bailey, Jack E.,

Bailey, Jerry T.,

Baliley, Richard, i
Baliley, Thomas F.,
Bailey, William G.,

Bainbridge, Thomas A.,
Baker, Arthur D., JJETRSmemway
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Baker, George W.,
Baker, James P., I acccal.
Baker, Kenneth N., I Sraccll
Baker, Mary E., BRUSCScoaN.
Baker, Ozrow E., BREEQvO0e

Balas, George R.,
Baldassano, Robert S., IEterecodll.
Baldock, Jessie C., JREESISI SN,

Baldwin, Claude R., BRSO rSrrrdll
Baldwin, Rey D., IE e taccll-
Ball, Billy D., IERCerrll.

Ballou, James R.,
Barber, Lawrence W.,
Barks, Francis W.,

Barnes, Warren S., Il
Barnes, Wymon J., I acarccall.
Barnhart, Rodger L., I acacc il
Barnhill, Howard M., IEeecdl.
Baron, David A., B acarccal
Barr, John E., Jr.,

Barrett, Donald L., 5
Barth, Roland E. I acacll
Bartine, Harris V., JBeeOeCOral.
Bartine, Jon C., IS acral.
Bartlett, Robert R. I acaccdl-
Bartrand, Louis E., 5
Bartunek, Robert D.,

Bassett, David H.,
Batchelder, Diane, JBeeOvOvrral.
Bates, Franklin D. I aaccdl
Batson, Buren T., Jr.,

Batten, Virgil F.,

Batton, James L. I Scarccdl.
Baty, Richard S., IS acccal.

Bauermeister, Kurt E.
Baumann, Carl W., 5
Bay, Jerry L.,

Bean, Donald W.,
Beathard, Donald D.,
Beatty, John D.,
Beauchamp, Ray H.,
Beaulieu, Leo J.,

Beckham, Wesley E., Jr.,

Beckner, Stanley G.,

Beekman, Ralph E.,

Beezley, Ronnie W.
Beland, Richard J.,JBrararess
Belcher, Jesse P.,

Bell, James R., 5

Bell, Thomas M.,
Bellanca, ThomW
Bellg, Bruce J., 5
Bender, Eduard, ety
Bender, Walter W., e e st
Benfield, Garland W., St
Bennett, Forrest H., Jr. oot ooty
Bennett, Frank J. et
Bennett, Russell H, Qe resss
Berg, Donald J., e cscd
Bergmann, Joseph I., Bt taiacots
Berle, Terence H., o aracees
Bernard, Albert R., Jr., Bttty
Bernard, Gregory L., e e d
Bernard, Samuel T., [JBrorerses
Bernholtz, Joseph C.,Jeeorersed
Bessette, Carol S., et e s
Bessette, Duane G., BB S S
Bevans, John P., B areceed
Bexten, Richard C., B rote ey
Bezek, George M., P eracced
Biancur, Andrew W.,

Biehle, Kenneth H.,

Biesiadecki, Richard J.,

Biggs, Dennis M.,

Billings, John H., e e etcy
Billingslea, Donald B., Beao ety
Billingsley, James T., o orecs
Billman, Charles E., B S cace s
Bingham, Clifford W., B ress
Birkholz, John C., Jr. B Seae e
Birmingham, Edward P., ety

Bishop, Marvin L., il
Bisset, David G., el

Bitschenauer, Albert E. K.,
Bizily, Russell J., R

Black, Harry W., Jr., BEE=carcdl.
Black, Ma.urlce,

Black, Robert S., R Crr Sl
Blackburn, Gerald M., Il
Blackburn, James H., Jr. e il

Blackwood, Robert S., II, INEESSSEE
Blahous, Edward G.,

Blair, Forest E.,

Blais, David N.,

Blake, Douglas L.,

Blakemore, Carl R.,

Blaker, Philip C.,

Bland, Julian P.

Blasingame, Frank E.,

Blatter, Richard w.
Blatter, Wilburt H. JROIQrensss
Bliss, George W.,

Blount, Charles F'.,

Blue, Harry G., Jr.,

Blumenthal, Morris C., Jr.,
Bobek, Andrew S., B rSvere
Bobick, James C., ooy
Bodahl, Jon K., BIrovoeese
Boehme, Robert E., JRiorored
Boehmler, Richard E., IRt greoeed

e
Boles, Dyek R., b
Boles, Robert H.,
Bond, Charles C.,
Bond, Robert I.,
Booker, Sylvester, Jr.,
Bookout, William G., IEeesrdl
Boone, Donald,
Boone, Leo D.,
Booth, Leon, Jr.,
Booton, Harley D.,
Boutchyard, Fred R.,
Bowen, Danny M.,
Bowen, William G.,
Bowers, Glen L.,
Bowman, Buddy L., BB Se e
Bowser, James D., [Bregrereed
Boyce, James W., Jr., BrrorSeeey
Boyd, Charles G., IR ere sl
Boyd, Lawrence E., JBreoreresd
Boyer, George K., ISl
Boyington, Gregory B XXX-XX-XXXX
Boyle, John J., QR rereed
Boys, William W., IR eredeed
Bozzuto, Charles D., QIS revres
Braden, Richard P.,JBerore il
Bradley, Donald L., JBeeoroceca
Bradshaw, John A, JBEeSe
XXX-XX-XXXX
Bragg, Richard L., oS e an
Brakeley, Peter W., B et acscs
Brand, Joseph R., B SISwd
Brandner, Eugene,
Brandt, William H.
Branson, Claude L., Jr.,
Brasington, Frank C. R erecss
Bratton, David C. B eracccan.
Bratton, Richard V. D., QB erenied
Braun, Ralph A, JPrrSrorecal.
Brawley, Horace M., B acaccdl.
Brazleton, Donald E., B St e e
Breen, Paul F., peioeereey
Brennan, William E. Bt esed
Briesacher, Herbert A., B roecacess
Bright, Edward G. D., BB aiaress
Brill, Frank Z., Jr., Bt eracssd
Brink, Ronald H., [ aresesd
Brinker, Michael P., B e rerced
Bristol, Richard B., B tacacccdl.
Broadwell, Charles L., Bt ooy
Brock, Floyd J., Jr., e
Broderick, Thomas D., Bt otecscs
Bronson, Howard F., III B SvSeees
Brooks, John J., Jr. e cercees
Brooks, Sonny J., [JReacercss
Brost, Carol A., e

Brost, Harold G.,

Broussard, Patrick R.)|
Brown, Bruce L., e e al.
Brown, Donald L.,

Brown, Garnett C., Jr.

Brown, Joseph B., Jr. B ararcal
Brown, Kenneth L., el

Brown, Larry K., 5
Brown, Leland D., Jr.,
Brown, Lester P., Jr.,

Brown, Marvin F.,

Brown, Robert L.,
Brown, Roger A., R
Brown, Theodore L.,

Brown, Thomas R.,[Eadl
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Brown, Walter T., Jr. i aacril Chafiin, Harry J., e dl. Cotton, Austin m

Brown, Wilbur R., B arecccal Chambers, Otis G., B eracc . Couch, Darrel

Browning, Millard S., e il Chandler, Jack D., Jr. [ S e e ety Cox, Harla D.

Brownlee, Leonard J., Jr. JRreeesee Chandler, Robert G., B atec Cox, Samuel J.
Bruce, Daniel R., [ a Chandler, Thomas C., B2 e e seed Craft, Wayne J., B oa s
Brumble, Buck R., N eracrdl Chastain, Randall K. B ereveed Craig, James R., Jr., [ e a e
Brummett, William E. JPrresoccciil Chelstrom, John A, R Seovee Crane, Robert M., oSSy
Brummund, Dale R.)| F Cheney, William E., e taccd Crawford, Henry O., Jr., e arecy
Brunk, John E. N Cheney, William F., IV, [P0 eecs Crawford, John N., III, B arerees
Brunner, Richard A el Cherry, Edward D., B e ot Crawford, Robert S., [ et et
Brush, John S. JJecercal Cherry, George W., e geser Creech, Charles P., e ey
Bryant, Roosevelt, IR arsc Cheshire, Frank E., Jr., oS terse Creel, Joel D., el
Bryant, Willard W., JRreeveed Chesnut, Jack E, IS areed Crew, Gary F., B e cacecs
Brozozowski, Thomas S., B e ary Cheveres, Robert, e e Crider, Luther L. [ erere

Buchan, William E., Bty Chitwood, Edward C., earere Crockett, Richard H., Jr.|
Bucmen, Michael G.,[JEa e al Chrietzberg, John H.,[Bereroreey Croninger, Charles H.,
Buchholz, Francis J., Jr. B ece il Christison, Charles F.,JBeeovoreed Crook, Henry M., Jr.,

Buck, Edward F., I a Christy, Donald D., Crooks, Richard W.,
Buck, Virgil A., e an Chrobak, Stanley J., Crow, Richard R., K

Buckman, Mark M., [JErrececcal Chuvala, Bruce A., Crowell, Jesse L., Jr.,

Buckner, Lynn E. B S rocced Chuvala, Raymond D., Crum, John M.,

Budge, Ronald J., i Cilvik, Reginald M., Cubberly, Robert L.,
Budzinski, Norbe%. Citron, Albert L., Cudd, George S., i
Buff, Peter M., Jr., C Classen, Elnathan L., Cumberland, Frank G. el
Bugeda, Richard B., I Clapper, Jack K., QB ecetccall- Cumbow, Edward W.,

Buovec, Donald J., . Clark, Albert F., [rrararc Cummins, Jack B.,

Bunton, Edward E., JT. Clark, Frank M., Jr., RS g Cunningham, Donald C.,
Buran, Herbert H. I ecarcdl Clark, James W., Jr., IR o oot Cunningham, Richard R.,
Burba, James G. Clark, Lynn L., JIPRSSEesee Curran, Robert B.,

Burgess, Donnie W., IR 220 Clark, Robert O., B estes Currey, John R., Jr.,

Burke, Michael F., [BreSsace . Clark, Rufus M., B eseiy Currie, John C.,

Burke, Thomas E., [ Srsresd Clark, Walter L., B ereiies Currie, Tom P., ISt
Burnett, Donovan D. B ey Clarke, Colin A, [PEeSe Curtis, Jack M., B ecaress
Burnett, Donald G. a2 al Clarke, Ernest J.,JBSor gl Cuskey, Russell J., B 2]
Burney, David L., [ cal. Clarke, Michael A., JEEZEEEE Custer, Robert H., B e tacced
Burnham, Richard A.JBvraravey Clarke, Michael J., BEZSEEd Cutforth, Richard E. PR tared
Burris, Joseph B I Clarke, Rodger C., RS2 Cyganek, Roger L., ey
Burshnick, Anthony J. ey Clarkson, Rolland F., Jr. e fen Daily, James W., [ESrececd
Buschmann, John R. Cleary, Richard M. J., e e ress Dalily, Sammy G., [P car sy
Bush, Robert W., K Clement, Robert O, B S e Dalton, John F. [EEPHeveae
Busko, George, Jr., 5 Clifton, Larry D., JEESEEtess Damico, Joseph L., Y S aeeey
Buskohl, Richard E., Clinghan, Billy G., QBTS84 Daniel, Jesse R., [ e s
Buss, Larry H., RN Clink, Richard H., B ae e Daniels, George E., 2S00
Butcher, Clifford E., el Clouse, Ronald A., BEsseseseey Darco, Silvio V., I arece
Butler, Jack V. TN, Cloutier, Frank L., [peeoeoress Daudel, Walter L.,

Butler, Jon D, i Cloutier, Richard A., e rere Davidson, Carl L.,

Butler, Tommy D., JT., Clowers, James L., B S ea e Davidson, James R.,

Butt, David W., I Clyde, John R., e oot Davidson, John K.,

Butters, Jerrold L., ! Cobb, James W., i aracccdn- Davis, Gary D., P
Cable, Dick A., I Cody, Richard D., Davis, James R., I S By
Cain, James E., § Cofod, Robert K., Dayvis, Jerry F., s dl.
Cairnes, Lewis W., : pirepndimg <ol S Davis, Richard &, BETSrerms
Calewa i G, - o Devs Rovert

g:’ildav;;ilrll’ ?;2:::};3" XX:)ZX)EXXXX Collins, Charles V., B S ae e
Calvert, Jerome R., [ acacccdl ggﬁm: ]-c_}jlagyydRI_'i., X))(())((:)((:)(())(())((x

Campbell, Clarence C., e oe ettty Collins, Willie R., Jr., xxx-xx-xxx
Campbell, Donald F., e rered Colter, Craig G.,

XX XX
Davis, Ronald R., E%% XXX
Dawson, John E., [JE% XXX
Dawson, Richard R.,

Dawson, William H.,

Day, Charles E., Jr.,

Campbell, John F., I erec il Colwell, John E., eoex Day.diaKid M

X000 Daylor, Joseph E. v
Canaga, Joseph R~- Comiske, Joseph P., Jr., [ S ey ¥ p .
W ooexeoox 8

Cannon, Edward L

Cannon, Ronalld GR.,, XXX-XX-XXXX Dohover JET

Caraway, Charles R., oo Congdon, Norman B., B2 ; g oC0000x
. - X Decarlo, Loui 3 XX-

Carbery, Ronald L., QIS Conn, Phillip R. oty ouls XXXXXXXXX

- Decker, Meredith A., ;
Carey, Charles C., [JBararccal Connaughton, John M. e Deep Ronal;z h A
Cargill, Robert L., JESCEC . Conner, William B, [Barases Def: 'nk Dal p A .
Carleton, James E., oo al- rank, Dale A., |

Conover, James H., Jprrororced Dehne, Richar:
Carlton, John S., Jr. JBcEcecc Conrad, Robert L., [0 Delacr;.lz Geia(:dB”

Carnes, Frederick E., Bt racacec il Conrad, Theodore J.,JETTETErovE. Delih e

Carpenter, John H. VS reccodil Conway, Bernard M., Ve Delbridge Le,o 2 M
Carpenter, Robert A., [Etacatccal. Coody, Marcus H., [ e ,G ..E

Carpentier, Robert A., R SrOre el Cook, Barbara K., [ Roam , George m

Carroll, James H., [ e c sty Cook. Darvan E o g Delisanti, Neil P.,
Carroll, Paul L., Jr. G T Dellalibera, Gino,
XXX-. XXX 8

Debell, Joseph J., B et N

Conder, Jimmie L., [ St rees Debellis, Leonard M., [

Coneys, Martin T, B et estcd

Cook, Douglas J., et Dellaperuta, Charl —
o s A oy Cook, Harold C., ETRERsverg). Dellapictra, Rontld 7. VNN
Carruth, James R. ol Cook, James D., JETETSw I e ~ :
Carson, George A., et dl Cook, Lee R., ) M ooexexox K

d Delony, Billy G., 5
Carter, Frederick K., . Cooke, Garth R., ; Delziny Ko, % o
Carter, Grey L., K Cooke, Phillip A g , Fran l
Carter, Michael G., ; ’ pao : Demichaels, Robert E.,

Carter, William A., Jr., Coolidge, Kenneth B., IETETeverll Dempsey, James C., IETETETEl.

Cary, Richard B., X Coon, James L., Dennis, Troy R., Jr., JReerecccdll
Caskey, Jerry L., s Copeland, Donald P., Depuey, Richard C., ot
Catledge, Morris B., Jr., Copenhaver, Howard W., Jr., Sl Deruyter, Mark, il
Caughlin, Donald VW Corder, John A.,% Desch, Gerald D., Jr.
Cavender, Henry J., & Cordova, Richard L., Despiegler, Gale A., B eraeee
Cech, Paul F., el Cosentino, Cornelius, e carccdl. Devilbiss, Jere A.,
Centala, Martin D. JEacaccal Costain, Richard Y., Eacarcil Devito, Donald A,

Ceruti, Robert E., e al Costley, Roy L., ey Devorshak, George A.,
Chace, Henry V., B aracrdl Cotner, Paul L., [ acereey Devorss, Willlam H.,
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Devries, William A, B e St
Dew, Raleigh E., JPtreoreceetill.
Dewey, Robert H., B ooty
Dewhurst, Louis O. B eeseesd
Dice, Wilbur D., N Svecc ol
Dickinson, David H., B S et
Diedering, Lonnie G., B earorets
Dietsch, Frederick J., B0 recece s
Digiorgio, Thomas J., e castd
Diller, Wesley T., B tareed
Dillman, Lewis R., R rarececd
Dillon, Butler R., Jr., B e e
Dillon, Edward B., B aes e
Dillon, James S., B tacascsd
Dillon, Paul E., e e s

Dillow, James D., B S et

Diver, Charles S., B2 a0y
Divers, Donald A., B S e
Divich, Duane G, el
Dixon, Reuben T., Jr., Bt e a e
Doan, Lawrence R., B S Sy
Dobrot, Carl A., Bt acarced
Dobson, William J., Jr., Bt S et
Dodd, Albert S., III, B R ey
Doherty, Thomas E., JEVe e acres
Dohrse, Michael E., B S cccy
Donley, David L., B ecacecs
Donnelson, Kirk D., B St ae e
Dorn, Stuart R. et accc
Dorsett, Tracy K., Jr., Bt e et
Dorwart, Gerald E., e ce ety
Doshier, Jack R., B S ecess

Doty, Edouard R. L., I1, B e ety
Doubrava, Peter C., [ S aeeed
Doughty, Jack C., B8 e
Douglass, John D., e e eees
Downes, Lawrence M., B2 e carecy
Drake, George W., Jr., el
Dreibelbis, Harold N., Jr,, Bt e eaee s
Drew, Philip M., S el
Dreyer, Theodore C., oSty
Driscoll, Alan J., e aracecal.
Driscoll, Alfred T, B ecatos

Driscoll, Dennis R., I SS9
Drouin, Donald V., P eracdl.
Drummond, Jackie W.,
Duchemin, Phillip W.,

Dudley, Norman F'.,

Dukes, Douglas W., BB 8 accce
Duncan, Alan C., B Srerccal-
Dunford, Ray E. B e aets
Dunhill, William M., B e S
Dunn, Billy C., [ tatecccal
Dunn, Charles R.,

Dunn, Cloyd T., I11, .
Dunnam, Anthony K.)|

Dunne, Anthony J m
Dutschke, Dennie H., B e et s
Dvorak, Dudley J., [ eraeees
Dwelle, Thomas A., BB a ey
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Stolzenburg, Willlam T., Y@ e 8oy
Stottman, Thomas L. e eeeed
Stovall, Floyd W., I S asses
Strange, John B, [Erecacc el
Strayer, James E., e arecs
Streitmatter, Larry A. eSSt
Stretchberry, Donald W., JEeea s ave ey
Stukel, Donald J., ey
Stumm, Theodore J.,JEpveavareey
Sullivan, David J., B e el
Sullivan, Paul M., Qv aeaeees
Sullivan, Robert W., B e s s
Sullivan, Robert M., I e e e
Sullivan, Roger B 00 XX-XXXX
Summers, Donald L., Y S S
Sundholm, Robert A., Jr., e a e ey
Surette, Robert G. B et st ol
Suriano, Ronald P.,pweeeveveey
Svoboda, Robert J., v arasey
Swan, Robert S., [P eracecs
Sweeney, David J., B S8
Sweeney, James K., [ e84
Sweeney, James E., [ e a1
Sweeney, John R., eSS
Sweeney, William L., [ S S e:
Sweet, Bruce M., [ a0ace s
Sweigart, David L., B Sras
Swett, David W., Jr., IS sy
Swing, Robert A., [ S
Sydow. Daniel C., S aee s
Symonds, Joseph E., Jr. S Rty
Takeuchi, John F. B E ey
Talbott, John J. e eaee s
Tamura, Thomas T., e e sl
Tanner, Bill O, [ arScccal
Tatum, Charles C., 11, B e e
Taus, Robert L., S e

Taus, Ronald H., JE e aeesd
Taylor, Larry C., eerercca
Taylor. Richard D. B e e
Taylor, Thomas H., [EREraveey
Taylor, William W., QS St a%ee 4
Teague, John O, e seees
Tedder, Robert W., I
Teer, Walter F., Jr. XXX-XX-XXXX
Telford, John P., e aeaeeey
Tennery, Michael C., S a e ey
Tesoro, Salvador IS xXX-XXXX
Thar, James W., I e e e
Thatcher, Chester H., Jr. B S ea e e
Thatcher, Robert C., IS a e e
Thedford, Thomas M.,

Thelen, Daniel J.,

Thomas, Clement J.,
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Thomas, Daniel E., Bt e e e
Thomas, Forrest W., e e
Thomas, Jackson A., EBere e
Thomas, Victor R., e aescecd
Thomason, Charlie R., Bt e osees
Thompson, Charles H., Jr., JBeeSevesy
Thompson, Clayton H., Bersrseeed
Thompson, Dale W., Jr., %SS4
Thompson, Donald E., ey
Thompson, Edwin W., JEseeveeeds
Thompson, Floyd S., eesrareds
Thompson, Frank M., Rerevereed
Thompson, George W., e 80
Thompson, Richard L., IS eess
Thompson, Roy C., RSy
Thompson, Tommie N., e re s s
Thompson, Wesley E., R e teccss
Thornburg, Richard W. e seees
Thornton, Attwood F., e svaees
XXX-XX-XXXX
Tice, Russell K., B eraseed
Tiches, Timothy C., preaeaeeses
Tillander, John P. e Sces
Tilton, Norman D, B e sess
Timberman, Donald E., e Seaee e
Timm, Loren E., ersrecrrall.
Tippett, David F.,Brreesves
Tippit, Willlam K., JFrSeSvrraas.
Tokumoto, William K., e eravece
Toler, Clifton W., et acareed
Tolson, Joel A., B aeeed
Tomlinson, Jon D., eeersieey
Tompkins, William P. IS Svevees
Tondreau, Robert E., B araeeey
Toole, William P., reraress
Townsend, Johnnie F. R aweece
X000
Traister, Martin S. B Sere
Tray, Willlam P.,JRreSeStrrais.
Tribble, Donnie M., EE S S ecd
Trimpl, Robert L., JBreSvseeed
Troffo, John, Jr., e Seesd
Trolenberg, Paul E., B Sreeees
Trombley, James H., peeeeasee
Trowbridge, Richard F., e rered
Troyer, Corlyn J., eareseed
Truesdale, Ross E., Jr., JBresvaeeses
XXX-XX-XXXX
Tucker, Henry L., Jr., [t eeeeeey
Tuite, John R. B SVSwees
Turner, John F. Jpeacaeeed
Turner, Robert F. e araeesd
Turoff, Michael C., v arareed
Tussing, Frank R, JESveSwaeees
Twigg, John K., et
Tyre, Bobby E., R ararccal.
Uchimura, Walter S. Bt S cSere
Uhlig, George F., S aceca.
Umstot, Denis D., B S ee s
Undlin, Jesse P., o racesd
Urbanski, Joseph V., Bt e S e
Urquhart, Robert Y. JErsvevee
Valdez, Gilberto I., Brreracess
Valentine, John R. JESOESeaes
Vallerie, Jaul J. Bt oreerrai.
Vanalstine, Donald G., B asce s
Vancamp, Ronald D., e
Vancura, Frank J. Jpersveeesd
Vaninwegen, Earl S,, peraeaeees
Vanleuven, Don R., B eeeeeed
Vanpelt, Larty G., R ore e
Vansloten, Harlyn W., e aeaeeed
Vantusko, George A., e roreed
Vatcher, Frederick M., B aravred
Vaughn, James C., pevavareed
Veeser, Gary M., B0 S 800y
Venn, Porter W., e s e
Vetrano. William, IS ®eee s
Vettel, John W., Jr., S 8ee ey
Viar, Johnny K., JE s ees
Viau, David L., e eaee s
Vichierguerre, Claude H., Y S ooy
Vickers, William W., e s e

Vickrey, Porter E.,

Vikan, Dean F., 5
Villarreal, Arnulfo H.,
Vilseck, August K., Jr.,
Vincent, Terrill F.,

Vincent, Thomas R.,

Viola, John T., el

Vitarelll, Jerome P, BB o e .
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Vizcarra, Victor, I e ey

Voge, Dale W., [ aeacecs
Volonis, Anthony G., JEBrevsvsee
Vorgetts, Robert J. Bt araceey
Voss, John D., Rregveress
Wachtmann, Ronald F. e eacees
Waddle, James E., IS areed
Wade, Donald M., Eeewaeseeed
Waefler, Larry E., Bt e e
Wagner, Larry L., B S cecs
Wagoner, Earl M., rrecacsed
Waight, Kenneth T., Jr. v eSvseeey
Wakefield, James L., QB9 S arcoed
Waldow, Willard A., e erSeeed
Waldron, Charles S., B S a0
Waldrop, Park D., Bt eeeeesd
Walker, Alan E., eS8 sreed
Walker, Belva D., peeseseeed
Walker, Clark M., i aracees
‘Walker, Frederick T., Bt sceey
Walker, Phillip H., e eses
Walker, Ronald L., IS et el
Walker, Thomas H., [ S8
Wallace, Hoyt A., Bt eraceed
Wallace, Richard P., [ eraress
Wallace, William A., B e e e
Wallace, William G., B0 a%eY
Walsh, Denis L., e araesd
Walsh, Richard D., e ceee s
Walter, Gary J.,JBrresacess
Walters, Fletcher L., Jr., QB aeasees
Walters, Gary T., Jr., Bt e aeeed
Walters, James W., B e caeecs
Walts, John L., [t eracerail
Warack, Christian A. B Ssrecd
Ward, Edward, B acacccal.
Ward John P. Jprieracess

Ward, Patrick J. s ey
Ward, Wesley P., Jr., B S oo e
Ware, Bruce K., B ooty

‘Ware, Frederick B., B eS80y
Ware, George E., Fraraccal.
Warfel, Clarence A. B., I e oot e
Warner, Arthur W., Jr. B eca s
Warner, James G., B e asess
Warnick, Loyd J., Qe ae sy
Warren, James, e ore s
Warren, Stanley G., e Scaceey
Warsinske, James A, [ 0e e e e el
Washburn, Paul M., B S84
Washburn, William T., e aee s
Washington, David L., o ere ey
Waterman, Charles R., Jr. e oot cy
Waters, Samuel E,, Jr., Y S ety
Waterson, William, JEwawaeecy
Watson, Robert S., eSS e s
Watson, Ted M., JEearaeses
Wawrzyniak, Francis J., e e ecccy
Waylett, Dan K., oS .
Weatherbee, James C., B e ot

Webber, Dale T., IS ered
Weber, Allan P., o e

Weech, Henry A., Jr., e8¢
Weekley, Robert P., e tares
Wehman, Clarence A., IV e ey
Weisbeck, John F. B e
Weiss, Werner, B acaeess
Welde, Anthon XXX-XX-XXXX
Wells, Don E., B S a0
Wells, Jack M., I e el
Wells, John H., B ararcca.
Wells, Richard O., B S acecs
Wendland, Gustav E. JESreeseesd
XXX-XX-XXXX
Werley, Harley D., [ era e
Weskamp, Richard D. Bttacar
West, James D., s
West, Neil W., el
West, Paul T., s
West, William O., III,
Wham, Thomas J.,

Whatley, Orion B., W
Wheeler, Donald C., Jr.,

Wheeler, James E., .
Wheeler, Kenneth Rl

Wheeler, Maurice J., Jr. Bt oreseed

Whelan, James F., IIIL XXXX
Whelton, Robert E. JBvrSwsreed
Whipple, Douglas C., Jetersreed
Whipps, James J., I1I RS vVSwee
White, Clarence L., B rewSeess
White, Craig M., e rereed
White, James P, e arareral.
White, Richard E. BV Sreeeed
White, Robert J. JBeerawsed
Whitley, Lee O., rrosecreall.
Whitman, Walter T., 111 o eeee
Whitmire, Jack N. B lrovoless
Whorton, William M., QYIS roesse
Wickman, Douglas V., JBerevereey
Widen, Donald A., B S Seecy
Wikstrom, Donovan C., Bt rSreress
Wilcox, Chris N., Bt Sraeeed
Wilcox, Roger C., [t rereess
Wiles, Carl T., Brarar .
Wilkinson, Donald L., |[BeeSvereed
Wilkinson, Kenneth P. e eowseess
Wilkinson, Leland K., B9 ae s
Wilkinson, Philip A.,JEBeeSveveed
Williams, Brian R., [JBeerssesd
Williams, Conward E., B Sraeced
Williams, Harry C., Jr. [JBreovsvesy
Williams, James R., B S S0red
Williams, Jerome F.,[JBeerovsed
Williams, Eenneth L., oS aSeesd
Williamson, Roger L., JEBreeveesy
Willis, Myron E., % rerereed
Wills, Victor D., [tracac o
Wilmore, Duncan e eveeees
Wilson, Bernard E. B¢ eSvS%e
Wilson, Charles R., B S0 e e
Wilson, David D., Beearacees
Wilson, David D., Bt Sraered
Wilson, Edwin B., Bt eraeses
Wilson, George D., Bt araceed
Wilson, Henry J., Jr., e raceed
Wilson, James K. A., [ S aee sy
Wilson, Kenneth F. B S a0eed
Wilson, Paul W., B Seeree
Wilson, Raymond L., Jr., e s eeeed
Wilson, Richard S., a8 ae e
Wilson, Robert K., B8 ased
Wilson, Robert M., B ae s
Wilson, William E., Eweavaeeey
Wimbrow, Peter D., Jr., BB S By
Winch, Wayne S., [ arard
Wineki, Raymond J., B e S s
Winklepleck, Robert H., Bt e eeeed
Winters, William N., B aeSesss
Witt, Harry J. 11, e e areed
Wittmaack, Charles S., B S e e
Wolfe, Robert G., B8 areee
Wolff, Armand E., e aeess
WOoIff, Jack L., B acaress

Wolff, James F., S aee s
Wolfswinkel, Donald L., I e et
Womack, Harold L., B S e
‘Womelsoorff, Edgar H., I e tares
Wood, Charles N., peeaeeeed
Wood, Loren G., s

Wood, Philip A., B erared

Wood, Robert W., B8 acees
Wood, Walter H., Jr., B S S csd
Woodman, Lloyd, Jr., 9S8
Woods, David M., B araees
Woodworth, Paul A., B oo
Woolbright, William H., W eS8
Woolsey, Charles T., % eeees
Wooton, Dennis E., B9 S e al.
Worrell, Malcolm L., Jr., B e are ey
Wozniak, David D., BB e S
Wright, David E., B2 erares
Wright, James W,, B ava e
Wright, James E., tesvavee
Wright, Larry D., B Sraceed
Wright, Robert E., e e e s
Wright, Robert A., peesvaveey
Wright, Robert W., e e e
Wright, Willlam B., [ ety
Wurstner, Roland D, JESwaeseceed
Wyatt, James L., Jr., B80S0y
Wyatt, Jim E., e reress

Wpylie, Donald L., 5
Wyman, John W. G.,
Yaeger, Michael A.,

Yamamoto, Tom M.,
Yandell, John R. I
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Yarborough, Philip XXX-XX-XXXX
Yare, David E., BRSO
Yargo, Ralph J.,HELQUCU S
Yates, Ronald W., BRuigeee
Yates, Thomas H. ERroreesy
Yee, Edmund C. H. ERuSLLL
Yeley, Donald L., BRSUQUOICASNN.
Yoakum, Victor E. BRISLSI6S
Yoder, Richard D., BB ou9uese
Yonkos, James T., BRI S
Young, Donald E., lpeegeg e
Young, Douglas R., BRI
Young, Edward F. ERL@E@unt
Young, James M., BRUIQUSLEY
Young, Kenneth M.

Young, Willlam E.,
Youngblood, James H.,
Zaccagnino, Salvatore A.
Zamkoff, Leonard J.,

Zanca, Robert F., lRugeoue
Zaricor, Wayne M., JBLEOrOved
Zawoysky, John R.,ERLSLSN
Zbylut, Robert s...
Zeigler, Curtis O., BRLLSYSIIEN.

Zeitler, Fraine C.,

Zersen, William F%
Zimmerman, Alex D.,%
Zimmerman, George V., Jr.,|
Zimmerman, Donalm
Zollner, Ronald A.,
Zook, David S.,
Zupke, Everett W.,

CHAPLAINS

Arther, Donald E.,,

Black, Thomas W., Jr.,

Cleary, Willlam O., Jr.,

Davis, Edwin S., BBOOSISoets

Evans, Paul R..

Felker, Lester G.,

Foutz, Martin F., Jr.

Gallenbach, Thomas E.,

Griffith, William H.,
Highsmith, Darrell C.,
Irvin, Henry C.,
Kaliser, Roman F.,
Kok, Louis E,,

Lewin, Fred, JRSroeess
Ludwig, Alexander P.,
McGinty, Edward S.,
McPhee, Richard S.,
Meeks, Alfred W., IRLLSIRons
Metcalf, Frank D.,JRiQrorce gl
Metzler, Rodney A., RLo@oeanty
Pickering, Melvin H., ERCOegees
Prewitt, Charles B.,

Shaffer, Clair W.,

Sheerin, James O.,

Smeltzer, John P.,

Smith, Donald R.,

Thompson, Arthur E.,
Thompson, James N.,

Valen, David L., JBErSeed
Wood, Richard D., JBECTore al
DENTAL CORPS
Adan, Cirilo L., Jr., Bl
Benkel, Bernard H., B Saccll

Bock, Joseph F., Jr.,
Brandt, Robert L., 5

Brown, Garth W., BBrererc al
Bump, Robert L., ISeeerorrra.
Cofiee, Larry L., BBroreoced

Dix, Robert L.,
Donnelly, Maurice W.,
Ellerbruch, Eldon S.,

Foulke, Clark N., I al
Gardner, Jerry D., [eesreeess
Gough, Robert W. ISV vVOr e
Gray, Gary G., RO
Hammelman, James A., e e ey
Hammer, Wayne S., Jr., e reresy
Hartman, Eenton S.EESreove e
Keaton, Wilfrid M., oo red
Klepetko, Ronald F.,

Large, David C.,

Lee, Kenneth E.,

Lundgren, Richard P.,

Mead, John H.,

Meyer, Asher M.,

Olesen, Harold P.,

Pixley, Phillip J.,

XXX=-XX-XXXX

XXX-XX-XXXX

XXX-XX-XXXX
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Plies, Stanley m

Riley, Guy L.,

Rivard, Rodney A.,

Roehrig, Kenneth L.

Ryan, Doran E.,

Sellers, William R.,

Sorensen, Donald C.

Stanger, James H.,

Townsend, Herbert K., Jr.

‘Wasserman, Sheldon

Wilcox, James;'W.,

Wilson, Aaron H., Jr.

Wilson, Theodore T., BRSO
MEDICAL CORPS

Acostamelendez, Antonio E.
Adelmann, Eugene R.,

Aldredge, Moratio R., III
Alexander, Raymond H.
Altenburg, John F.,

Anderson, Edgar R., Jr., IECEiaccclll.
Armbrustmacher, Vernon W., Il
Beck, Roger A.,

Borden, Lester L.,

Brath, William F., I Staccall.

Bryson, Andrew L.,

Buethe, Robert AM
Conrad, Larry L.,

Dichsen, Donald Vm
Dryden, Richie S.,

Ellenbogen, Charles,

Fox, Raymond M., Jr.,

Gafiney, Clyde M.,

Gilpin, Eugene L.,
Gohman, James D., BRegeoood
Haynes, Max G., m
Hemsell, David L.,

Howard, Jack B., m
Jackson, Arnold J.,

Johnson, Don E., I acacccal.
Kish, Leslie S., %
Maioriello, Richard P.,

Martin, Benjamin G.M
Munson, Herbert G.,

Parker, Edward H., Jr., I acaccdll
Pittman, James A I cacdl.
Ramsay, James G., Jr.

Saylor, Jack L.,

Shotton, Francis T., J m
Signorino, Charles E.,

Singleton, Charles M., IR et ocall.
Smith, Dwight D.,

Sonntag, Richard W., Jr.

Stoner, John C,,

Tchou, Howard P.,

Terry, Ward M.,
Thorshov, Jon R.,

Touhey, John E%
Troxler, Raymond G.,

Wagner, Grant H., [ eretecd
Walker, Ronald E., Bt aiettcd
Willis, Marshall R., B eare et

Wunder James F.,
Zeller, Myron J.,

NURSE CORPS
Adams, Mary E.,
Anderson, Rhea S.,
Ault, Mary M.,
Babcock, Beth E.,
Baliles, Mary E.,
Barnard, Karen A.,
Beachert, Evelyn S.,
Bennett, Carol J.,
Bower, Ronald A.,

Bruner, Judith H. el
Chambless, Rosalie B., B ety
Chilton, Lucille L. XXX-XX-XXXX
Cieslak, Joanna, R Srerirs
Corrado, Carol J., I e
Costantino, Sadie S., SIS
Duble, Carl T., B greresd

Dye, Beverly J., IS recesd
Graves, Nancy L.,

Hancock, Margaret A.,

Harkins, Shari M.,

Hildock, Stephen R.,

Howard, Caryl J., B ety
Huskey, Dora F., sS04
Kendall, Nora M., B eraesd
Kirn, Georgia A., ISV ew
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Enight, Dorothy M.

Enuth, Betty A., RS eee
EKorach, Margaret M., BRSO S?0e4
Kreth, Ernest H., Jr., BELLSUQ 0
Kujawa, Dolores M. XXX-XX-XXXX
Least, Frank T., IBOESOSeess
Least, Thomas S., Lol
Lopalo, Salvatore, RSS20
McElwee, Catherine F., JRIrOr oo
Piccolella, Joseph A., JRreororred
Powell, Minnie M., JESrroreer
Pulda, Roger L., BEZSISrd
Quirrion, Joann P, RIS
Reed, Constance, JBLIQe@ vl
Reilly, Elleen T., IRCeO0Oee
Rudtsala, Eila M. ERUicL@uul
Russell, Ann S.

[ oo |
Sam, Alice M.,
Sharadin, William D.
Shinn, Patsy F.,
Smith, Alvin W., Jr.,
Sturim, Constance R.
Sukey, Edith G.,

Varela, Maria T., R erecesd

Wagner, Kathleen F., lRee@0ood

Weaver, Nancy A., BRSO

Whitehurst, Shirley E., JBeeSrOwe

Whitley, Helen B., lBISOES000S

Wienecke, Marcella R.,
MEDICAL SERVICE CORPS

Bargamin, Taliaferro M.

Bingham, Thomas W.

Brady, John G.,

Cauley, Jerry D.,

Chapman, Samuel B.M

Conley, Raymond P.

Cragin, Murray, BERECE N

Curtis, Keith W.,

Frient, Gerald J.,

Fry,David A,

Gabriel, James E.,

Gemna, Willlam R.

Gorman, John A,

Habbingsa, RICW
Hudock, Jack,

Leopold, Gerald R.,

McNally, Paul M.,

Moore, Jerry L.,

Nantz, William M
Rider, George,

Rieckhoff, Elmer C.,
Robison, Bobbie S.,

Sanders, Lewis D.,

Schumaker, ClarencW
Silliman, Charles L.,

Simpkins, George R., BBt ot
Sorem, David N., It ecarecs
Strentzsch, Alfred I., Jr. IR S aa

Tibbetts, Thomas, I e e
Turner, Charles E., et

Vanrysselberge, John P.,
Williams, Robert S.,
VETERINARY CORPS
Burch, Louis T.,
Inman, Roger C., Ittt

May, William O., Jr.,
Townsend, Lee R.,

BIOMEDICAL SCIENCES CORPS

Archibald, Charles J.,

Coughlin, John J.,M
Dougherty, Jerry P., lEcecerccall
Edwards, James D.,

Esters, Lavada,

Friedmeyer, Martha S., Il
Gokelman, John J.,

Good, Merrill R.,

Heckman, Gerald R.,

Hodge, Larry G.,
Lester, Joan B.,

Levinson, Lewis S.

Lewis, Thayer J.,

Markland, Darryl T., e dl
Moody, Maynard G.,

Mulligan, Hugh F., IT

Patterson, Lucille G.,

Perry, Euril W.,,

Schulz, Victor B.,
Trumbo, Richard B.,
Wurmstein, John E.,
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The following-named Air Force officers for
reappointment to the active list of the Reg-
ular Air Force, in the grade indicated, under
the provisions of sections 1210 and 1211,
title 10, United States Code.

LINE OF THE AIR FORCE
To be colonel

Oliver, Hugh R., IETErerdl.

To be lieutenant colonel

Elkin, Clarence S., B S acccal
Thompson, Fred E., Jr., I acrcdl.
To be major

Bule, Alton C.,

To be captain

Walton, William H., ISl
Howlett, Ronald H., e il
The following officers for promotion in the
Air Force Reserve, under the provisions of
Section 8376, title 10, United States Code
and Public Law 92-129.
LINE OF THE AIR FORCE
Major to lieutenant colonel

Adcox, Alfred W., IR erersed
Agnor, Albert S., I1I, B ore s
Barnes, Richard J., e e csd
Bruce, Robert B., Breoreveed
Brunton, Jack D, JBerorereed
Butcher, Donald S., JBerorereed
Butler, Henry M., I1I, pvreeevess
Cochran, John M., Qe vaeeed
Condon, James C., e roersd
Corrada, Candido J., e coress
Colglazier, Benton W., Brrereeees
Craigo, Bobby L., B erececd
Fehrenkamp, Joseph D., B ereceed
Hallesy, Robert P., I e ca sl
Hague, Wayne A, B eteced
Hayden, Kent D., ettt
Jackson, William L. H., R e S ecs
Jefferson, Grover D., Bt eracess
Jenkins, Donnell B., [ eaeare sy
Kemmerling, Paul T,, Jr., oo e ttes
Miller, Charles H., 111, B S e
Pastrana, Joaquin R. e eecs
XXX-XX-XXXX
Shows, Jesse L., [ Scerecs
Stankelis, Anthony A., [ eeerey
NURSE CORPS

Hilbert, Arlene M.,

Kelly, Gerald W.,

Sartorius, Edith G.

Willis, Elvira G., A

MEDICAL SERVICE CORPS

Coyne, Edna R., IFTEerrlll

The following persons for appointment as
Reserves of the Air Force (Medical Corps),

EXTENSIONS OF REMARKS

in the grade indicated, under the provisions
of section 593, title 10, United States Code,
with a view to designation as medical officers
under the provisions of section 80867, title 10,
United States Code.

MEDICAL CORPS

To be colonel

Strate, Gerald H. el

To be lieutenant colonel

Jackson, Arnold J .,%

Markham, Sanford M.,

Williams, Robert XM

Wunder, James F'.,

The following person for appointment as a
temporary officer in the United States Air
Force (Medical Corps), in the grade indi-
cated, under the provisions of sections 8444
and 8447, title 10, United States Code, with a
view to designation as a medical officer un-

der the provisions of section 8067, title 10.
United States Code.

MEDICAL CORPS
To be lieutenant colonel

Griswold, Neil L.,

The following person for appointment as a
Reserve of the Air Force in the grade of
Lieutenant Colonel, Line of the Air Force,
under the provisions of Section 593, Title
10, United States Code.

LINE OF THE AIR FORCE
To be lieutenant colonel

Burdett, Wilson A., I

The following officer for appointment in
the Reserve of the Air Force (Line of the Air
Force) in the grade of Colonel, under the
provisions of Sections 593 and 8351, Title 10,
United States Code.

LINE OF THE AIR FORCE
Colonel

Nelson, John A, Xl
The following persons for appointment as
Reserves of the Air Force, in the grade indi-
cated (Line of the Air Force), under the
provisions of Sections 593 and 1211, Title 10,
United States Code.
LINE OF THE AIR FORCE

To be colonel

Herrold, Ralph H., el

To be lieutenant colonel

Walker, John B, I Srecrdl

The following officer for appointment in
the Reserve of the Air Force (ANGUS), in
the grade of Colonel (Line of the Air Force)
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under the provisions of Sections 593, 8351,
and 8392, Title 10, United States Code.

LINE OF THE AIR FORCE
To be colonel

Funston, George A., RSN
Col. John P. Wittry IS8R, for

appointment as permanent professor, U.S.
Air Force Academy, under the provisions of
section 9333B, title 10, United States Code.

The following officers for appointment in
the Regular Air Force, in the grade indicated,
under the provisions of section 8284, title 10,
United States Code, with a view to designa-
tion under the provisions of section 8067,
title 10, United States Code, to perform the
duties indicated, and with dates of rank to
be determined by the Secretary of the Air
Force:

To be first lieutenant (medical)

Chasen, Marvin M.,
Cogburn, Bobby E.,
England, Douglas M.,
To be capiain (dental)
Schrader, James A, [ Rrecdll
To be first lieutenant (dental)

Hand, Ronald E.,

CONFIRMATIONS

Executive nominations confirmed by
the Senate, October 26, 1973:

ACTION AGENCY

Harry J. Hogan, of Maryland, to be an
Assistant Director of the ACTION Agency.

DEPARTMENT OF JUSTICE

Charles R. Work, of the District of Colum-
bia, to be Deputy Administrator for Adminis-
tration of the Law Enforcement Assistance
Administration.

Thomas Arny Rhoden, of Mississippi, to be
U.S. marshal for the southern district of
Mississippi for a term of 4 years.

FOREIGN CLAIMS SETTLEMENT COMMISSION

J. Raymond Bell, of New York, to be a mem-
ber of the Foreign Claims Settlement Com-
mission of the United States for a term of 3
years from October 22, 1971.

(The above nominations were approved
subject to the nominees’ commitment to re-
spond to requests to appear and testify be-
fore any duly constituted committee of the
Senate.)

EXTENSIONS OF REMARKS

WASHINGTON REPORT
HON. JAMES R. GROVER, JR.

OF NEW YORK
IN THE HOUSE OF REPRESENTATIVES

Thursday, October 25, 1973

Mr. GROVER. Mr. Speaker, during the
year I have taken the occasion at fre-
quent intervals to address myself to some
of the important issues and problems of
the day. I take this occasion to submit
for the REcorD a number of these news-
letters which are, in effect, position state-
ments:

FEDERAL CUTBACK
(Feb. 22, 1973)

A process which began 40 years ago, back
in the days of the New Deal—the uncon-
trolled growth of the federal government—is
coming to an. end. If President Nixon. is to
succeed in his avowed purpose to funnel

much of the power out of Washington and
back to local government, he will need not
only my help, but yours.

A $256-million proposed budget for this
fiscal year, $31-billlon above the present
budget, would hardly appear to be a cutback
of federal power. But the screams of log-
rolling, pork barrel bureaucrats can be heard
from the banks of the Pctomac to Hawalil’s
tourist-filled shores. What’s even worse, the
President is talking about cutbacks in fed-
eral jobs, including a cut of 46,000 over the
next year in the Exécutive Department.
Those who have been schooled in the philoso-
phy of the New Deal, the Fair Deal, the Great
Soclety, etc. know that it’s a law of nature
that federal spending always goes up and
that federal payrolls grow.

Quite naturally, each of us will complain
about cuts made in our favorite programs
while applauding other slashes being ‘at-
tempted by, the President. I am determined,
for example, to continue my efforts to have
the President free the $6-billion in funds
which he has impounded in the field of

pollution controls. This is not a wasteful pro-
gram and should have top priority. This
money, approved last year, would be of in-
estimable aid to Suffolk’s Southwest Sewer
District, and similar projects.

If he didn’t see it clearly before, Mr. Nixon
discovered during his first four years that the
federal bureaucracy is like an octopus which,
when you cut off one arm, grows two more
in some other place. But he has not given
up the fight and I think this could be his
most important contribution to our welfare.
If, as he says, he intends to get the govern-
ment off our backs and its hand out of our
pockets, he will have earned our gratitude.
And he will most certainly have my help.

CRIMINAL CODE REFORM
(Apr. 5, 1973)

One of the most massive efforts in Con-
gressional history—the attempt to rewrite
and recodify the federal criminal code—is
now underway. Upon its success rests, to' a
great extent, our hopes for the maintenance
of an orderly soclety.
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The bill in question, numbering 538 pages,
is the longest measure ever to come before
Congress. It will be subject to a two-year
scrutiny and will, undoubtedly, draw con-
siderable fire from the more permissive pre=
cincts of Congress. The general tenor of the
bill can be determined from what was sald at
its introduction by its chief sponsor, Sen.
John MecClellan, “Our criminal law and pro-
cedure today tip the scale too far away from
the best interests and full protection of
soclety.” Amen!

Under consideration in this umbrella legis-
lation would be restoration of the death pen=-
alty for those convicted of murder or treason,
notwithstanding the Supreme Court's rejec-
tion of such punishment, and an approach
toward controlling pornography, which is
virtually impossible under present law and
court rulings.

If we are to have equitable law enforce-
ment across this nation, this updating of the
federal criminal code is & must. Public hear-
ings will be held on this legislation and each
individual section over the next year and I am
sure that adjustments will be made accord-
ing to input from the administration and
the Department of Justice, as well as from
individual Congressmen and their constitu-
ents,

Surely, our founding fathers never in-
tended for criminals to move with impunity,
as they have over the past decade or so, with
the courts operating to shield the lawless
rather than the victims of crime. If you
agree, please stay alert for this important
Congressional action and give me the bene-
fit of your views in the form of a letter. Pub-
lic opinion can be an important weapon in
our efforts to put some fear of the law into
the criminal element in this nation.

SENIOR CITIZENS
(May 3, 1973)

President Nixon has declared May as Sen-
ior Citizen Month, a time to recognize the
achievements of older Americans and to in-
sure that they maintain an active role in our
soclety. I suppose that every group in our
soclety welcomes recognition and our older
folks are no exception. But they welcome
action more and I sincerely believe that, for
the first time in more than a decade, our
elderly are seeing hon.esetk acml 9 evement in
Washington to improve th ot.

We have instituted revenue sharing as a
means of helping local governments to keep
the lid on property taxes. It is rising property
taxes, possibly more than any other factor,
which have forced many of our older couples
on Long Island to abandon the homes which
have served them for a lifetime.

During the past four years, federal spend-
ing to help the poor and the elderly to meet
their medical costs has increased by 67 per
cent. Federal spending to provide assistance
for older Americans has increased 71 per
cent. All this comes at a time when Presl-
dent Nixon is fighting an uphill battle to
reduce federal spending and to control in-
fiation—an inflation due to the Great So-
clety's uncontrolled spending and to Viet-
Nam War outlays. And we all recognize that
inflation is the cruelest tax of all, infilcting
a particularly heavy levy on older citizens on
fixed incomes.

This is a protest-prone world in which we
live. Shoppers, anti-war groups, Conserva-
tionists—almost anyone with a cause—feels
{ree to take to the streets. Although our older
citizens, who helped to bulld this nation,
have more cause than most for protest, they
have remained quiet, letting others plead
thelr cause. They have channeled their en-
ergies into such service programs as the Re-
tired Senior Volunteer Pr . with 15,000
enrolled. Foster Grandparents, 10,000, and
the Service Corps of Retired Executives
4,000.

We owe our older citizens recognition

EXTENSIONS OF REMARKS

during this month and concern for thelr
interests during the entire year.
CONGRESSIONAL POWERS
(May 10, 1973)

One of the basic issues which has been
disturbing many Congressmen over the past
few years is the supposed usurpation by the
President of powers supposedly belonging to
Congress. An overbearing Executive Branch,

they claim, is virtually ignoring the will of

the Legislative Branch and is running the
country all by itself, Congress, they say, 18
being reduced to the status of a debating so-
clety and Congress had better cut the Presi-
dent down to size before he forgets our ad-
dress and stops sending us Presidential mes-

8.

As In most capitol debates, there is a
grain—a small grain—of truth here. Con-
gress has not been exercising its power as it
might, but this i1s the fault of Congress
rather than of the President. The seniority
system has often put men past their prime
in positions of great responsibility. Dema-
goguery has all too often replaced statesman-
ship in recent years, so that Congress has
continued to talk well past the time when
it should have acted. Too much important
legislation has been held in committee when
it should have gone to the floor of both
houses for discussion under the bright light
of public scrutiny.

A conceivably dangerous step In the effort
to curb the President is being considered by
Congress in legislation entitled the War Pow-
ers Act, Of course, Congress wants to be con-
sulted. Only the Congress can declare war,
and we want no more VietNams. But in an
age when the President has Instant access to
our nation’s awesome nuclear deterrent and
when minutes or seconds are the tolerance
for decision, it may seem a step backwards to
hamstring our response potential in the
hands of the President.

Congress can retain any power which it
has lost for itself, not only to the Executive
Branch but, in instances, to the federal
courts, through the exercise of its legislative
and appropriations functions. We appropri-
ate the money which runs the government
and it is a formidable power indeed. If the
Presldent is running roughshod over the sep-
aration doctrine—and I do not necessarily
agree with that premise—the power of the
purse can control him. Where the courts
have arrogated our legislative powers, we
can retain them by new legislation.

At present, Congressional Committees are
busy on two fronts. One is the reform of our
own cumbersome procedures, the other the
updating of our needed responsiveness to
the nation's budgetary and fiscal problems,
Both will make for a more responsible, effec-
tive and independent Congress.

ENERGY Crisis
(May 24, 1973)

Our energy-rich nation has always been
able to have its cake and eat it too. We
have been able to devour huge masses of
fuel and have only recently become aware of
the air pollution penalty which we are pay-
ing because of our milllons of smokestacks
and the automobile and truck fumes which
engulf our cities.

There is another awareness which will
come but has not yet penetrated the public
consclousness. Most of the mail which I get
concerns only one aspect of the energy situa-
tion, that dealing with pollution. There has
been little communication from the public
to my office yet on the possibilities of black-
outs and brownouts, the reality that we
might not be able to continue our air condi-
tioned environment during the summer, the
growing possibility of fuel rationing.

And yet the evidence is all around us that
we are entering years of fuel crisis. So long
a3 we lag in perfection of and production of
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nuclear power for our generating plants, so
long as use of the sun’s energy for heating
and generating 15 many years away, we will
continue to be a clvillzation heavily de-
pendent on fossil fuels. And with about
half of our petroleum supply imported, we
may well be at the mercy of mid-East nations
who are increasingly hostlle because of our
support for Israel.

Congress 1s deeply concerned over our
future energy needs and its inadequate
supply and 1s now hard at work in search
of solutions. We have, In fact, designated
& Republican Congressional Task Force to
concentrate in this fleld. As a member of
this research group, I think it is indeed im-
portant for us to locate new sources of
energy and new resources, but it is equally
important that we do not, in the rush to
keep our technological soclety rolling, give
up the environmental galns of the past few
years. For example, there 15 a vast oll de-
pository waiting to be extracted from the
Atlantic seabed off Long Island. But until
absolute fallsafe technology Is developed,
it would be a disastrous error to pump this
ofl at the risk of ruining our beaches and
our offshore waters.

It will take great discipline In the com-
ing years not to abandon our hard-won en-
vironmental gains in the face of a fuel
squeeze which will most likely grow worse
before it grows better.

Tax REVORM
(May 31, 1973)

For some years, tax reform has been a
prime tople of parlor conversation in Wash-
ington. It matched the weather in terms of
something which was discussed, with nothing
much being done about it.

This, however, may well be the year for
action. Tax reform is a misnomer because
what we have had In the past has been &
rehash of existing laws and theorles, What
we should have this year is a comprehensive
look at tax resources and governmental
services, taking into account the require-
ments and tax levies of government at all
levels. To reform just the federal Income tax
without reference to and consideration of the
other tax systems would be patchwork,

With regard to the federal income tax, Con=-
gress ls zeroing in on the relatively few tax-
payers—or, rather, non-taxpayers—with huge
incomes, who are using loopholes in the law
to pay nothing or very little. A proposed
minimum tax aimed at those In the $50,000-
and-above bracket could be most effective in
insuring that legal evasion by the well-to-do
does not make a mockery of the income tax
laws.

The administration has placed some other
rather Interesting proposals before Congress
but it s up to Congress to act on tax re-
form. The reform package includes proposals
for property tax rellef for the elderly, similar
to provisions of the New York State tax law,
credits for those overburdened parents whose
children attend parochial or private schools,
and some tax-rellef for those who rent, to
match the benefits now enjoyed by
owners who are paying interest on their mort-

gages.

Perhaps the greatest blessing for the most
people would be the proposed simplification
of the basic Form 1040, If that can be put
into English which the average taxpayer can
comprehend, we'd have struck a major blow
for tax reform,

PORNOGRAPHY
(July 19, 1973)

The United States Supreme Court, which
has in recent years been castigated for its ar-
rogation of legislative powers to reshape, not
interpret, the Constitution and has been
challenged for its predisposition to the rights
of the lawless-rather than the victims of
crime, deserves a great deal of credit for its
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decision last month In cracking down on
ronography.

po!n a split decision, with Nixzon appointees
leading the majority, the court ruled that
states and localities may set their own
standards on what is sheer obscenity and
what is art. This will give local prosecutors
the right to set clear standards on what is
acceptable in a given community and what
will bring instant legal action.

There will be many who deplore the court’s
decision as a form of censorship. But all com-
merce and conduct in an advanced civiliza-
tion must be based on the give and take of
reasonable controls, a balance of privilege
and responsibility, benefit and burden. Every
traffic light which we obey is a control on
our freedom of movement. Various public
agencies set standards for the quality of our
food and drinking water and that, too, is an
infringement to some extent on the freedoms
of both the suppllers and consumers. But we
recognize that such an infringement is neces=
sary for our health. And so too have many
people felt that movies like “Deep Throat™
and the hundreds of pornographic books and
magazines which have flooded certain porno
shops are a danger to the moral and mental
health of many communities.

This Supreme Court ruling does not ban
smut nor does it define pornography in de-
tail. Rather, the key to the ruling is that
local community standards are to be defined
and enforced. It may well be that New York
City might decide that it is perfectly happy
with the gutter vulgarity which is being dis-
tributed and screened in Fun City and would
not in any way interfere with this commerce.
At the same time Suffolk and Nassau might
take action to put legal pressure on pornog-
raphers. If so, and I hope they do, I think
Long Island would be the better for such a
decislon.

THE PEACE-HAWKS, A QUESTION OF
MORALITY

HON. JOHN R. RARICK

OF LOUISIANA
IN THE HOUSE OF REPRESENTATIVES
Thursday, October 25, 1973

Mr. RARICK. Mr. Speaker, we have
recently seen a great shifting of attitudes
of many Americans as a result of re-
newed hostilities in the Middle East.
Many of the once cooing doves, who op-
posed U.S. involvement in Vietnam be-
cause it was “an immoral war,” have sud-
denly sprouted a completely new set of
feathers and now bear a striking resem-
blance to hawks. If the new “peace-
hawks” find this a “moral war,” I ques-
tion their logic.

Our State Department’s “commitment
to foreign policy,” by supplying planes,
tanks, and other weapons to Israel, has
so alienated many of our NATO and
European allies that they have refused to
allow the U.S. bases in their countries to
be used as staging grounds for U.S. in-
volvement in the Middle East. Apparent-
ly, our allies have more foresight into the
dangers of choosing up sides in the con-
flict than our own foreign policy makers.

The President may feel that his “com-
mitments” to Israel exceed his cath of
office to uphold the Constitution and to
conduct a foreign policy in the best in-
terest of our country. Our national pol-
icy should not be one of pro-Israel, or
pro-Arab for that matter. It should sim-
ply be pro-American.

CXIX——2217—Part 27

EXTENSIONS OF REMARKS

We should have learned our lesson
from our involvement in Vietnam and
Korea. Do we have any more “vital na-
tional interests” in supporting Israel
than we had in supporting South Viet-
nam? I opposed our entrance into those
wars, and I find no compelling reasons to
change this position. Unless our country
is attacked or we are in eminent danger
of invasion, I do not believe that the ma-
jority of the people in my district want
me to cast their vote to send one Ameri-
can boy overseas.

The mere presence of 3,500 U.S. ma-
rines, as well as numerous U.S. naval ves-
sels and jet planes in that vicinity of the
Mediterranean could provide the spark
needed to ignite a direct U.S. involve-
ment in the fighting. A single misdirected
rocket or bomb hitting a U.S. ship could
be the incident needed to plunge this
country into yet another Vietnam or
Korea.

The President is pursuing a potentially
disastrous course of action. American
presence in the Middle East has baited
the war trap. The question remaining is:
Will the American people allow this trap
to be sprung?

JUSTICE, JUSTICE, WHERE IS
JUSTICE?

HON. CHARLES B. RANGEL

OF NEW YORK
IN THE HOUSE OF REPRESENTATIVES
Thursday, October 25, 1973

Mr. RANGEL, Mr. Speaker, the sen-
tence imposed on former Vice President
Spiro T. Agnew in Baltimore is but one
more sign of the dual standard of justice
that makes a mockery of the law in our
country.

Although his family was not hungry,
Agnew abused the high offices to which
he was elected and stole from the U.S.
Treasury through tax fraud.

Although his family did not lack de-
cent housing, he took hundreds of thou-
sands of dollars in “gifts” and bribes.
The fine imposed on him was only a
small fraction of his ill-gotten gains.

The Agnew children did not have to
stay from school because there was no
money for shoes for winter clothing. The
Agnew children did not suffer the retard-
ing effects of malnutrition and disease.
Their father earned a high enough sal-
ary to support them well.

Was Agnew a drug addict who stole
to maintain a heroin habit picked up
when he was an unemployed teenager
with no prospect of a job? Or was his
addiction only fo wealth and power, to
country clubs with golf courses, to homes
costing nearly $200,000, to cocktail par-
ties where he could be revered by the
mightiest of journalists, industralists
and patriots?

Who, then, people our jails, if not
Spiro Agnew and those like him who do
violence to an entire Nation?

Pete Hamill, the New York Post
columnist, made this analysis on Oc-
tober 12:

Go down to the Tombs and start ripping
out the bars. Go over to Atlantic Avenue and
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punch out the glass bricks of the Brooklyn
Jail. Set the bulldozers loose on Attica, crush-
ing the walls, demolishing the guard towers,
reducing all of it to twisted steel and pow-
dered brick, Melt down all the machine guns
on the walls. Burn all the uniforms of the
guards. Let all the prisoners loose. There can
be no prisons while Spiro Agnew is free.

How can soclety send a kid from Fox St.
to the Joint while Agnew is walking the
streets? What judge can sleep at night,
knowing that he is sending young men away
to years of steel and bars, while Agnew sleeps
in silk sheets?

The big Washington commentators are all
talking about the “Agnew tragedy.” What
about the Attica tragedy? What about the
tragedy that occurs every day in the crimi-
nal courts of this town? What about the
tragedy of America? Waste no pity on Agnew.
He revealed himself in court. By copping a
plea on Income tax evasion charges, he In
effect admitted that he took criminal money
and didn't pay taxes on it. Just like Al
Capone.

And yet Elliot Richardson is talking about
Agnew as if he were a respectable citizen
who made a little mistake. He thinks that
Agnew's resignation, along with the three-
year probation and the £10,000 fine, are suf-
ficlent disgrace. He sees no need for Agnew’s
“confinement in a penal institution,” which
is the way those people talk about going to
the slam.

But this Is an outrage. Agnew has, in
effect, admitted that he is a criminal bum.
He was the Vice President of the U.S., a guy
who marched up and down this land shout-
ing about “law and order.” And every month
or so, the guys with the envelopes would
come to his office with cash. He was on the
take, knowing exactly what he was doing.
He was committing felony after felony and
they've let him walk,

Until he walked into court the other day
and copped his plea, it was possible to root
for Agnew to fight it out, to not let himself
be used by Richard Nixon as a diversion from
Nixon's own disgusting stewardship. But
once he entered that nolo contendere plea,
in effect admitting what he had done, Agnew
should have faced the full majesty of justice.
“If you can't do the time, don't do the
crime."

And for the crimes Agnew was involved
in, he should have dled in prison. He should
have had to suffer everything that prisoners
suffer in America, perhaps more. Agnew,
after all, did not have racism, dope addic-
tion, or despair to excuse his rotten acts. He
filthied an entire country. He helped mor-
tally wound the fabric of America. He helped
ruin basic democratic institutions, which
depend for their very existence on an act of
faith between the people and the leaders they
have chosen.

For these crimes, Agnew should have lain
rotting in a place like the Tombs, while his
wife and kids waited with the others, out-
slde in the rain. He should have been called
by a number, or had the screws give his cell
& midnight toss, He should have heard the
junkies screaming through the night. He
should have spent the years wondering
where the people he loved had gone, and
what it was like to walk down a city street,
or run in the surf on a beach. He should have
done time like other felons,

But no: Agnew will play golf, He will
keep the house he furnished with criminal
money. He will write his memoirs. He will
make speeches about the conspiracy agalnst
him. He will protest his innocence, and de-
scribe his common act of plea bargaining
as some ultimate act of patriotism.

And Nixon himself will remain free. Nixon
organized a private police force. He waged a
secret war in Cambodia In deflance of the
Congress. He is hiding tape recordings which
are evidence in a criminal p . He
had burglars, extortionists, potential kid-
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napers on his payroll. Under his leadership,
the White House sank into the deepest cess-
pool of corruption in this nation’s history.
And now he will pick a successor to Agnew.

The National Advisory Commission on
Criminal Justice Standards and Goals
recently reported on the need for a
major overhaul of our judicial and cor-
rectional systems. Among its recommen-
dations was one that many criminals
should not be incarcerated, because the
existing system of retribution and pun-
ishment does not deter crime. Instead,
the Commission called for a sharp limit
on sentences over 5 years, increased use
of parole, probation, half-way houses,
fines and work release programs rather
than prison, and a change to the “least
drastic” method of dealing with crime
consistent with protection of the public.

Is the former Vice President one of
the first beneficiaries of this type of
progressive reform? Or were the fact as
of his previous high post, his politically
powerful friends and his white skin real-
ly what determined his lenient treat-
ment?

Attorney General Richardson indicated
that Agnew may not even be disbarred
despite his felony conviction. As an ex-
offender in New York and many other
States, though, Agnew would be unable
to be licensed as a barber or real estate
salesman.

Can we now look forward to Spiro
Agnew's becoming a legal aid lawyer,
helping those he used to spit upon survive
the judicial system which was so merciful
to him? Can we count on Ted Agnew's
forthright advocacy of reenfranchise-
ment for ex-offenders? Will he travel
from State legislature to State legisla-
ture to testify on the critical need to end
economic and legal discrimination
against former felons who have finished
their sentences and simply want to return
to their communities as useful citizens?

Although Ted Agnew avoided even a
minute of incarceration in the Tombs,
the District of Columbia jail or in any
penal institution, can we depend on him
to fight for drastic changes in our cor-
rectional system?

Or will the former Vice President just
lounge around his country estate, dwell-
ing in memories of past glories and for-
getting the shame to which he subjected
this Nation?

Now that he is just another convicted
felon, maybe the Fortune Society or the
American Civil Liberties Union will be
able to solicit his support in their cour-
ageous battle to guarantee the civil and
political rights of ex-offenders. Then he
could begin to repay the country which
tragically misplaced its trust in him.
Then he could help instill some mean-
ing into the concept of equal justice
under law.

ON THE DEATH OF PAU CARLOS
SALVADOR DEFILLO DE CASALS

HON. JOE MOAKLEY

OF MASSACHUSETTS
IN THE HOUSE OF REPRESENTATIVES

Thursday, October 25, 1973

Mr. MOAKLEY. Mr. Speaker, the
death of Pablo Casals at the age of 96
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must be noted with deep regret. His was
a full, rich life which has spanned most
of modern history. While his passing was
not out of season, yet we should all feel
a sense of regret that time and history
did not afford him the chance to return
to his beloved homeland.

Of Casals, Thomas Mann said:

He is one of those artists who come to the
rescue of humanity’s honor,

Indeed, we would be hard pressed to
name a single man of this century who
so well understood the potential of art
to confront tyranny. In modern times,
Pablo Casals and his music have stood
largely mute, in eloquent testimony to
the silence imposed on Spain.

Today we mourn the death of Spain's
greatest artist yet celebrate the life of
her greatest patriot. The people of Spain
will be permitted to do neither and yet,
in blocking the public outpouring, Gen-
eral Franco only postpones the great
wave that may yet wash him and his
kind away and loses the claim he would
still make on history.

As is true whenever art confronts
tyranny, art must finally win and the
ultimate proof is that Casals lives with
us still in a way that the general will
not—cannot—for even an hour beyond
his death. Even now, the silence Spain’s
dictator imposes is simply the continua-
tion of the silence Pablo Casals has ob-
served for a generation.

And that silence is deafening.

The extent of Casals’ dedication to his
homeland is well known. The perform-
ances in Spanish hospitals; concerts
overseas to raise money for the Loyalist
cause back home; are all ample proof of
that dedication. But in the tradition of
expatriates in ages past, Casals left Bar-
celona when the Republican forces en-
tered, crossed the Pyrenees and vowed
never to recross the frontier while
Franco ruled.

Yet, soon, Franco must follow Casals
to the end which awaits all men and the
use and meaning of power will acquire
clearer definition. For Franco’s power is
in guns and, as such, passes as quickly
and meaninglessly as metal rusts. But
Casals’ power is in art and, as such, is as
strong as the mind of man and as endur-
ing as his soul.

Last summer at New York City, Senor
Casals spoke at a concert and, perhaps,
wrote his own epitaph:

What can I say to you? I am perhaps the
oldest musician in the world. I am an old
man, but {n many senses a very young man.
And this is what I want you to be, young,

young all your life, and to say things to the
world that are true.

DESALTING THE COLORADO
RIVER

HON. HENRY S. REUSS

OF WISCONSIN
IN THE HOUSE OF REPRESENTATIVES
Thursday, October 25, 1973

Mr. REUSS. Mr. Speaker, in the Oc-
tober 21 issue of the Milwaukee Journal
appeared an article about the need for
congressional funding to desalt the Colo-
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rado River where it begins its flow into
Mexico. The article was written by Rus-
sell G. Lynch, award-winning natural
resources writer for the Journal and a
leading conservationist in the State. He
served as the first chairman of the Wis-
consin Natural Resources Board. I ask
that the article be reprinted here because
of its importance and the wide interest
it should have for Members.
The article follows:

NixoN’s PLAN To DEsaLT THE COLORADO
Ams Mexico BuT Nor RooT PROBLEM
(By R. G. Lynch)

Congress is about to be asked by President
Nixon to provide $115 million to reduce salti-
ness in Colorado river water flowing into
Mexico. Undoubtedly it will be granted to
settle, with fairness, a 12-year-old contro-
versy with our neighbor.

As federal spending goes, $115 million 1s
not much; but the Mexican problem is only
the tip of an iceberg which promises to cost
federal taxpayers billions—a frozen mass of
interstate agreements, archalc state water
laws, private *“ownership"” of available wa-
ter, and massive saline pollution that is ap-
proaching a crisis level for users in the lower
Colorado basin within the United States.

Underlying these problems is the basic one
of insufficient water to meet expected popu-
lation growth in the basin states.

Only national pressure could bring about
vitally needed action by both Congress and
the states. Contributing to public awaken-
ing on the issue, the Natlonal Water Com-
mission’s final report (issued in June), con-
tains strong recommendsations pertinent to
the Colorado basin problems. It glves timely
supporting material for taxpayers of other
regions who want to urge their congressmen
to do more about the Colorado than merely
endorse a $115 million check.

HOW CONTROVERSY BEGAN

The Mexican controversy was created by a
single irrigation farming area near Yums,
Ariz. In announcing on Aug. 30 a settlement
with Mexico, Herbert Brownell, head of a task
force assigned to the problem, made it quite
clear that most of the $115 million would go
to bulld the world's largest desalinization
plant and canals to process drainage from
this one area, the Wellton-Mohawk Irriga-
tion and Drainage District.

The Wellton-Mohawk area’s story 1illus-
trates how “economic development” of water
uses can proceed with a total disregard of
the consequences to others. Settlers began
to farm the salty soil there around the turn
of the century, irrigating with water from
the Gila river, a tributary of the Colorado,
and from wells, Eventually the Gila's flow
was cut off by a dam upstream, making it a
dry channel, and farmers sank more wells
to get irrigation water. All this time, no
drainage was provided, and the water applied
to cropland sank into the ground.

The wells tapped underground water in
an aquifer 50 miles long—a natural under-
ground reservoir of porous rock or sand.
Without drainage, irrigation water not evap-
orated or transpired by crops seeped back
into the aquifer, dissolving and leaching
salt from the soll on the way. The ground-
water became saltier year by year and even-
tually got up into the root zone, forcing
much of the land out of production

The Bureau of Reclamation ( BuRec)
came to the rescue in the late 1950's, organiz-
ing the Wellton-Mohawlk district and pro-
viding a canal to carry fresher water down
from above Imperial dam on the Colorado.

If good root zone drainage had been pro-
vided by means of buried drain tiles, a
method widely used elsewhere, all salt
would have been washed from the farmed
soil within a few years and thereafter the
only increase of sallnity in drainage returned
to the Colorado river would have been by
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concentration due to evaporation and tran-
spiration. And there would have been no
problem with Mexico.

But irrigation farming was not enough.
The landowners and BuRec decided to
renovate the salty groundwater aquifer for
eventual use to irrigate more land. So some
70 wells were sunk 100 feet to the bottom
of the aquifer to pump out the salt water;
and irrigation drainage continued to seep
back down to the aquifer, washing salt from
many feet of saline soll.

Some of the wells pumped water with
17,000 parts per million (ppm) of salt, half
as salty as the ocean; the average was about
4,000 ppm, five times as salty as the Colorado
river water. It went down the dry Gila bed a
few miles into the Colorado, above Yuma.
Shortly, to prevent seepage, & concrete
canal was provided. Soon Yuma had to stop
taking its city water from the river; lawns
and flowers were dying; metal in contact
with the water was corroding. Yumsa had to
pay to have water brought down an irriga-
tion supply canal from above Imperial dam.

This saline flood continued down to More-
los dam, just below the Mexican border,
where a reservolr supplied Mexican irrigators.
In 1961, Mexico began screaming, “Stop!”
After negotiations, BuRec extended the con-
crete canal down to Morelos dam so, at times
of greatest salinity, the drainage could be
run into the river below the dam; at other
times, into the reservoir, Also, some 50-foot
wells were sunk in Wellton-Mohawk to pump
less salilne water at times; and water was run
down to Morelos dam from imperial dam to
dilute the salinity.

Mexican protests resumed as farmers had
more and more trouble with the salty water.
Finally, last year, President Echeverria of
Mexico stood before our Congress and de-
manded that the salinity problem be elimi-
nated. So President Nixon set up the task
force which brought about the settlement
now needing only Congressional approval.

Wellton-Mohawk must be one of the
world’s most expensive irrigation projects,
and it was subsidized by the same taxpayers
who now must pay to stop the damage it
causes. If BuRec, the developer, could be in-
duced to reveal the total spent, it would be
most interesting to compare the value of
crops produced with thelr real cost,

This i1s not an isolated case of flagrant
saline pollution by irrigators, Several areas in
the upper Colorado basin discharge, among
them, more than a quarter billion tons of salt
a year into the river. Nor is Wellton-Mohawk
an isolated case of irrigation that might be
challenged on economic grounds.

RESEARCHERS' QUESTIONS

In recent months, questions about the de-
sirability of more irrigation in general and of
arid lands in particular, along with strong op-
position to any more subsidized irrigation,
have come from researchers at four univer-
sitles (Wisconsin, Johns Hopkins, Iowa State
and Arizona) and from Resources for the Fu-
ture, Inc., &s consultant to the National Wa=-
ter Commission.

The commission’s June report called for an
end to subsidized irrigation. It also called for
creation of an independent Board of Review
to evaluate water management proposals by
such agencies as BuRec, the Army Corps of
Engineers and the Soil Conservation Service,
“because the appearance of impartiality is
lacking, whatever the fact may be.”

These two recommendations bear directly
on the Colorado basin, for BuRec in a 19872
report listed a dozen projects to irrigate some
350,000 acres.

That report also outlined a 10-year salinity
control program calling for more desalting
plants upstream, with canals and evapora-
tion basins, to control natural salt sources
(springs, geysers, river flow over salt beds).
Also, weather modification to give the basin
2,000,000 acre feet of added precipitation. The
cost 1s estimated at 500 million; if it over-
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runs, like so many federal project estimates,
it could approach a billion.

And beyond the 10-year program is con-
templated & massive diversion of water to
the Colorado from the Columbia basin.

Current low levels in Columbia reservoirs,
threatening hydroelectric power shortages in
the Pacific Northwest, are sure to cause vigor-
ous opposition to such_ diversion. And cloud
seeding to increase precipitation for the Colo~
rado basin is likely to be opposed in Great
Plains areas to the east, for fear that they
will get less rain or snow.

As part of the salinity control program,
BuRec undertook to convince upper basin ir-
rigators that they should use more efficlent
methods, to save water and reduce
salinity dralning into the river. Even with
proposed federal cost sharing, strong resist-
ance 1s to be expected because a farmer who
uses less water will lose his right to the
amount saved; and sale of such water rights
for transfer to another user is difficult, if
not impossible, under western prior appropri-
ation water laws (first come, first served),

In Colorado, a rapidly developing state, this
problem is most serious. The director of the
state Water Conservation Board recently
stated that virtually all water available was
essentially in private ownership and, if the
state was to support projected population
growth, transfer of water rights from agricul-
ture to municipal and industrial users must
be facilitated. “Without destroying agricul-
ture,” he said, "but by developing efficlent
irrigation practices.”

The National Water Commisslon also ex-
amined this problem and recommended an
overhaul of laws to simplify transfer of water
rights.

This water crisis demands farsighted fed-
eral action. Changes can be brought about
by re-evaluation of irrigation projects, by re-
strictions on salinity increases by irriga-
tion districts; by making federal spending
to control salinity and provide additional
water contingent on state action to bring
about sound water management.

OCTOBER IS PORK MONTH
HON. JOHN C. CULVER

OF IOWA
IN THE HOUSE OF REPRESENTATIVES
Thursday, October 25, 1973

Mr. CULVER. Mr. Speaker, Jowa 1s a
leading producer of many important
agricultural products. For example, Iowa
farmers produce over $5.5 billion worth of
crops and livestock annually. About 25
percent of the Nation’s pork supply and
15 percent of the grain-fed cattle are
marketed from Iowa farms. Furthermore,
8 out of 10 Towa workers depend, directly
?r bindjrectly. upon agriculture for their

obs.

With more attention being focused on
the need for increased farm production to
meet growing needs in the United States
and the world, the efficiency of ITowa agri-
culture is important to the entire Nation.
I am confident that Iowa farmers will
continue to meet this challenge.

Mr. Speaker, October is Pork Month.
I insert in the Recorp a recent editorial
by Radio KOEL in Oelwein, Iowa, which
concisely summarizes the significance of
the swine industry in Iowa, and the im-
portant contribution Iowa farmers are
making to the growing demand for pork
and pork products throughout the world:
EpITORIAL OF Rapio KOEL, Ocrtoser 23, 1973

October “Pork Month™ has special signifi-

cance to Northeast Iowa. Not only did the
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special event originate here 11 years ago, but
this corner of the state is one of the world’'s
leading hog producing areas. In fact, Del-
aware County is ranked as the top hog pro-
ducing county in the whole country. The
state accounts for one fourth of the nation’s
hog population . . . hogs account for 27%
of the total Towa cash receipts from farm
marketing, and some 76,000 jobs in Iowa are
related to the state's hog production. Despite
these and other accomplishments, it's our
viewpoint that this is not the time for our
hog farmers to rest on their laurels, Econo-
mists tell us that with the current popula-
tion trends, Americans in 1980 will need a
10% increase in ham, bacon, pork chops and
other pork cuts.

Other reasons for new demands on the in-
dustry are the recent improvements of the
quality of the product through research. The
Northeast Iowa hog testing station at New ®
Hampton is one of the places that's made an
Important contribution, by producing lean
pork rather than lard. Weight conscious
Americans no longer need refrain from eat-
ing the pork cuts, and more and more they
are depending on pork for the basic meat
diets. With our major technology in animal
husbandry plus the ablility to market an
animal within 5 months, we think the future
of the hog raiser has never looked brighter.
We anticipate hog prices remaining good
and thereby opening the way for some of our
smaller farmers to get into the swine busi-
llmess. The swine industry is big business In

OWa.

TREASURY DEPARTMENT STUDY
SUPPORTS THE VANIK-MOSS AP-
PROACH TO CONSERVE GASO-
LINE—II

HON. CHARLES A. VANIK

OF OHIO
IN THE HOUSE OF REPRESENTATIVES
Thursday, October 25, 1973

Mr. VANIK. Mr. Speaker, the Middle
East crude oil embargo is already having
an impact in this country. The Ashland
Oil Co. recently announced that the
shut-off of Arab oil has forced the com-
pany to place its gasoline and distillate
customers on a 70-percent proration. It
is clear that we can no longer afford to
waste massive quantities of gasoline on
overequipped, overpowered automobiles.

A recent staff study from the Treasury
Department illustrates clearly the po-
tential savings that are available through
an excise tax on new automobiles. This
tax would be assessed on the basis of the
fuel economy of the vehicle. Senator
Moss and I have been joined by 39 of my
colleagues in introducing legislation de-
signed to save our Nation 2 million bar-
rels of crude oil a year by 1980 through
the imposition of such a tax. I invite my
colleagues to read this valuable report:

ARE LIGHTER CARS MORE EFFICIENT?

The EPA study indicates clearly that light-
er cars do make significant savings in gaso-
line as shown by the following graph (not
reproduced) relating automobile weight to
gasoline mileage,

This test was made of six-hundred thirty
1973 vehicles. It shows that the mileage of
the heaviest vehicle (5,500 1bs.) averaged
8.8 miles per gallon while that of the small-
est vehicles (2,000 1bs.) everaged 25.5 miles
per gallon. The between welght and fuel
economy. So the publie is consciously or un-
consclously saving fuel by their purchase of

smaller automobiles, American made auto-
moblles, however, including the smaller cars
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are still the highest fuel consumers (on the
average) of any automobiles in the world.
Could a Federal fuel economy tax, combined
with this clear expression of trend in public
preference In the direction of smaller cars
result in a significant reduction in gasoline
consumption? It is the hypothesis of this
study that a Federal tax could do just that.
WHAT TYPE OF FUEL ECONOMY TAXES ARE
AVAILABLE?

There are, undoubtedly, a great many pos-
slble taxes. The ones most commonly dis-
cussed are a gasolilne tax, a horsepower tax,
8 weight tax and a mliles-per-gallon tax.

The gasoline tax has been discussed in an-
other memorandum dated June 4, 1873, This
indicates that significant direct savings of
fuel could be obtained from a 9 cent tax on
each gallon of gasoline. It also suggests that
a long-term effect of the rise in prices of
gasoline would be an acceleration of the
shift towards smaller cars. A gasoline tax
would have the advantage that it would af-
fect all cars, and not just new cars.

A horsepower tax has been suggested by
several writers based on the concept that
large horsepower is Inefficlent in fuel econ-
omy. A preliminary EPA study ! indicates that
this may not be necessarily true. There seems
to be some correlation between horsepower
and fuel economy. But the correlation is
much less than that between weight and fuel
economy.? Furthermore, a tax on horsepower
alone could lead to the public purchasing
large under-powered vehicles.

Since weight appears to be the most im-
portant factor in fuel economy, many have
suggested that a welght tax would be best.
It has the advantage that it 1s easy to meas-
ure, and easy for the public to understand.
The principal disadvantage, however, 18 that
1t 1s close to, but not almed directly at the
purpose of the tax. The tax 1s designed to
encourage fuel economy. Welght has a very
high correlation with fuel economy. But
since there is a direct way to measure fuel
economy (miles per gallon) 1t appears better
to levy the tax directly on this factor.

In addition, a weight tax offers no incen-
tive to build more efficlent vehicles but
merely lighter ones. A rotary engine, for ex-
ample, 1s much lighter than a conventional
engine but a rotary engine, as presently de-
signed, tends to be a heavy fuel consumer,
EPA tests show that 1973 rotary engine ve-
hicles show a 256 percent loss in fuel economy
when compared to the average for the same
welght vehicle equipped with conventional
engines. \

DEVELOPMENT OF FUEL STANDARDS

The Environmental Protection Agency is
charged under the law with the responsibility
for measuring and regulating the emissions
of motor vehicles. As a by-product of this, the
EPA has also determined the fuel economy of
all vehicles tested In its emisison testing
program. In the fall of 1972, they published
test results of 2,087 1952-1973 vehicles under
urban and suburban driving conditions, with
the results cited earlier in the paper. Results
in detail for 1973 cars are shown below.

MILEAGE TESTS OF 1973 MODEL VEHICLES
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“?guru: EPA Fuel Economy and Emission Control, November

Footnotes at end of article.
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In addition to this work, the EPA is also
working towards the development of a fuel
economy testing procedure which is uni-
versal (in that it includes both rural and
freeway driving as well as urban and sub-
urban) and can be conducted independently
by automobile manufacturers themselves
subject to EPA monltoring. EPA is presently
working with a task force of the Society of
Automotive Engineers (SAE) designed to de-
velop and promulgate recommended prac-
tices for such tests. EPA indicated that an
EPA developed procedure or an SAE recom-
mended practice then be possible by the 1975
model year for each manufacturer to list the
tested fuel economy of its vehicle at the time
it is put on sale. It would be possible to de-
velop a tax based on these ratings. How
would such a tax work?

A FUEL ECONOMY TAX

The basic concept of the tax would be to
determine a national fuel economy standard
(e.g., 20 miles per gallon.)? Vehicles getting
this mileage or better would pay no tax at
all. Vehicles which deliver less than 20 miles
per gallon would pay an excise tax propor-
tionate to the extra fuel which they con-
sume.

For convenience purposes, fuel economy
would be defined as gallons per 100 miles
(GPCM). A vehicle which gets 20 miles per
gallon would thus have a GCPM rating of
5.0 Le., five gallons per 100 miles. The tax
would be levied on all excess gallons (EG) in
excess of 5.0 (e.g., $x.00 for each GPCM con=-
amd In excess of the national standard
of 5.0).

COMPUTATION OF EXCESS GALLONS (EG) FOR EACH MARKET
CLASS OF CAR BASED ON 1973 MODELS

g
]

Market class

1. mapnom
SEISHRES

2.52

L These are weighted averages of 1973 model cars weight,
using 1972 registration data. Inertia weight equals curb weight
plus 300 Ibs. Source: Automatic News Alumnac Issue, April 1973.
* Miles per gallon computed from EPA data for 1973 cars usin
inertia weight to nearest pound, Source: “Fuel Economy an
Emission Controls.” A with U.S, average
for all cars of 13.57.

3 100/mpg.

# GPCM minus 5. (5=20 mpg).

* Most foreign cars would pay no tax. There would, of coursa,
be some tax on the Rolls Royce, Volvo, etc,

PRINCIPAL EFFECTS OF THE TAX

There are several effects of the tax which
should be considered. These include encour-
agement to the industry to redesign auto-
mobiles to promote fuel efficlency; a change
in consumer purchases due to elasticity
of demand; a possible increase in foreign
car purchases with corresponding effects on
the balance of payments; increased revenue
to the Treasury. Each of these will be
treated separately.

1. A redesign of the automobile, Despite
the fact that the United States is the lead-
ing producer of automobiles in the world
and has more accumulated automobile man-
ufacturing experience than any other coun-
try, American asutomobiles are less efficient
at using fuel, generally speaking, than those
produced by any other country. This has
many causes. Fuel has always been cheap in
the United States, while it Is extremely ex-
pensive in most other parts of the world.
Fuel taxes here are low. Americans are com=
paratively affiluent and have been used to
large vehicles, good roads, and traveling
great distances. In short, there have been few
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economic incentives that would influence
automobile manufacturers to design fuel-
efficient cars. Throughout Europe and Japan
and most of the rest of the world, however,
shortages and high prices of fuel, low In-
come, and high taxes have placed a premium
on efficlent fuel use. As a result, no Ameri-
can manufactured car, including the Pinto
and the Vega—our smallest sub-compacts—
are as efficlent at fuel use as the average
foreign import.

The fuel economy tax would provide one
of the first economic incentives for Detroit
to design more efficient automobiles. It 1s
expected that this economic incentive will
be the most important single result of the
tax. What kinds of changes can be intro-
duced? There are many immediately avall-
able solutions which could greatly increase
automobile efficiency. For example:

a, Use of low friction tires. A summary
technical report entitled “Research and De=-
velopment Opportunities for Improved
Transportation Energy Usage, July 1872" in-
dicates that steel belted radial ply tires as
standard equipment on automobiles at a cost
of about $50 more per car can improve miles
per gallon by 10 percent.

b, Body shell design. The same report
estimates that the aero-dynamic drag of
many cars can be reduced enough to give &
potential fuel saving of 5 percent. Estimates
of cost of redeslgn are unknown, let us as-
sume $50 per car.

¢. Redesign of power train. A fuel savings
of 10 to 15 percent at a consumer cost of
£100 to $200 per car could result if the pow-
er train were redesigned to provide a better
match of vehicle load to the engine.

d. Use of sinaller engines. The report esti-
mates that for an incremental cost of less
than $100 per car, automobiles could be pow-
ered by small engines plus a super-charger
or turbo-charger to yleld performance sim-
flar to that obtalned with larger engines
but with much less waste in routine opera-
tlon.

e. Provision of overdrive as standard
equipment. Over drives are useful only for
sustalned high-speed driving. They cost
about $150 to add to the standard trans-
mission. The fuel saving in high speed driv-
ing, however, is about 20 percent.

f. Alternate engine types. EPA tests show
diesel powered vehicles get about TO per-
cent more miles per gallon than do gaso-
line powered vehicles, while providing the
same or better drivability features. The only
diesel powered vehicles do cost much more—
at least 200 more than a gasoline engine.s
Stratified charge vehicles also offer the pos-
sibility of some saving although the present
indications are that the fuel saving is mini-
mal® There are, therefore, possible savings
in changing to newer engine types.

g. Reduction of weight. American cars
welgh, on the average, twice as much as
imported cars. Even our smallest cars weigh
more than the average import. Weight re-
ductlon has the highest correlation with fuel
economy of any other factor. It 1s likely
that given sufficlent incentives, Detroit could
and would produce lighter weight automo-
biles even consistent with the growing safe-
ty features which nominsally require more
weight. Welght reduction can occur through
use of lighter metals, plastics, redesign of
engine block, frame, etc. These changes
would be expensive and could add 8150 to
the price of the car to effect a weight re-
duction of 500 1lbs. This reduction, how-
ever, would be sufficlent to change mpg from
& 4,000 1b inertia welght from 11.2 to 140,
and increase of mpg of 25 percent.

In short, there are a large number of op-
tions available to American industry which
would permit them to produce more efficlent
cars and, therefore, to reduce the impact of
the fuel economy tax. If the tax is set high
enough and if Detroit has sufiiclent advance
lead time to complete and design a car and
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get it into production (about three years),
the combinsation of tax and industrial re-
design should yleld significant national ener-
gY conservation benefits.

Adoption of the off-the-shelf technology
listed would yield the following possible
savings.,

Percent

miles per
G iﬂ‘r:n
improvement

b) Body shell__.
¢) Power train
gd} Supercharge

ga) Low-friction tires

e) Overdrive_
) Engine change
g) Weight reduction

Total proposed saving. ..
.Rssun;,ed anc.urnulgtnd

saving

135-150

1 Estimated.

This means that the average American
large car that now gets 11.8 miles per gallon
(such as a Chevrolet Impala) could be re-
designed to yleld 20.656 mpg, but the changes
would add as much as $850 to the cost of
the car.

FOOTNOTES

1 Unpublished data furnished by Barry Mc-
Nutt, EAP—(462-2514)

1 The correlation is approximately 1-38 extra
mpg for every 100 Hp. Thus, the average
4,000 1b. (inertia wt.) vehicle powered at 137
Hp. gets about 11.2 mpg. The same vehicle
with a 230 Hp engine would get about 9.2
mpg. Adding 1,000 1bs. at 187 Hp would drop
it to 94 mpg. le., a 73 percent increase In
Hp ylelds a mpg loss of 18 percent; whereas
the same mpg loss is caused by only & 25
percent increase In weight. Welght can thus
be shown to be at least three times more im-
portant in fuel economy than horsepower.

2 The development of such a standard is
essentially a political decislon, 1.e,, how much
fuel economy do we want our vehicles to
have, and what is practical to demand? 1973
vehicles tested varied from 28.56 to 7.1 miles
per gallon. What is a reasonable national
goal?

CONGRESSIONAL RECORD — HOUSE

The determination should be made taking
into account:

a. national fuel economy needs

b. consumer vehicle performances

¢. practical design considerations

Setting the standard at 20 mpg appears to
provide a compromise which is probably ac-
ceptable and understandable to the public.
Any other could, of course, be used.

*Exhaust emissions from three Diesel
Powered Passenger Cars, EPA, March 1973,

& An evaluation of three Honda Compound
Vortex Controlled Combustion powered vehi-
cles, EPA, December 1972.

LEONARD WOODCOCK CALLS FOR
IMPEACHMENT

HON. CHARLES B. RANGEL

OF NEW YOREK
IN THE HOUSE OF REPRESENTATIVES

Thursday, October 25, 1973

Mr. RANGEL. Mr. Speaker, over the
weekend the Nation cried out against
President Nixon’s attempt at one-man
rule. Many statements were made con-
cerning Mr. Nixon's order to fire special
Prosecutor Archibald Cox. The state-
ment delivered by United Auto Workers
President Leonard Woodcock is partic-
ularly interesting in its relevant and
concise description of America's cur-
rently troubled ship-of-state.

I commend this thoughtful statement
to my colleagues.

Woobncock CALLS FOR IMPEACHMENT OF
PRESIDENT

UAW President Leonard Woodcock issued
the following statement:

“It is with deep regret that I urge the
U.S. House of Representatives to impeach
Richard Nixon, unless the President should
:;we the nation that agony by his resigna-

on.

“The shocking events of the past week-
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end mandate such action. Mr. Nixon has
broken faith with the constitution, the Con-
gress and the people.

“He has assaulted the Federal judiciary
by putting himself above the law and flout-
ing the independence and authority of the
courts. By his self-serving opportunistic and
arrogant discharge of the special Watergate
prosecutor and his effective dismissal of the
attorney general and his deputy, Mr, Nixon
once again shows his utter contempt for the
Congress and the people.

“This latest ploy, if it succeeds, would in-
sulate Mr. Nixon and his associates from
prosecution and eliminate the possibility of
8 full and falr investigation of Watergate.
All of this comes at a time when new clouds
of suspicion have begun to gather around
Mr. Nixon.

“Even before this latest outrage, there
were ample grounds to begin hearings on im-
peachment. Mr. Nixon's closest hand-plcked
associates appear to have been involved In
felonies. He has subverted the constitution
by usurping Congress' power to make war
and to pass appropriations. He has lied to
the American people and shifted ground to
sult his own momentary purposes.

“In calling upon the Congress to act, I am
fully cognizant of the gravity of impeach-
ment. I know, too, that the explosive and
sensitive situation in the Middle East and
its dangerous secondary effects threaten the
whole world. There are equally serious
threats to the common good on the do-
mestic scene. We need unity and leader-
ship, but we can afford neither unity won
through cowardice and immorality, nor lead-
ership stained by perfidy and tyranny. Those
prices are too high. It is Mr. Nixon himself
who has brought us to this tragic crisis.
We must face up to it. If we fall to act,
we risk the loss of national self-respect and
the erosion of our political freedom. If we
do not demand responsibility, we can never
achieve real unity and unselfish dedicated
leadership.

“We cannot ask the political questions
now. It is too late. The matters are too
serious. It 1s time to ask the hard legal and
moral questions. It is time to put these mat-
ters to trial before Congress and the Amer-
ican people.”

HOUSE OF REPRESENTATIVES—Monday, October 29, 1973

The House met at 12 o’clock noon.
The Chaplain, Rev. Edward G. Latch,
D.D., offered the following prayer:

Lead me in Thy truth and teach me;
for Thou art the God of my salvation;
On Thee do I wait all the day.—Psalms
26: b.

Eternal God and Father of us all, dis-
turbed by the demanding duties of this
disruptive day we pause at the altar of
prayer to realize anew that Thou art God,
that this is Thy world, and to remind
ourselves that though the wrong seems
oft so strong, Thou art the Ruler yet.
In Thy strength we would be made
strong, with Thy wisdom we would be-
come wise, and by Thy grace we would
face the tasks before us with faith and
hope and love.

‘We pray for our country, our President,
our Speaker, Members of Congress, and
all who labor with them. Do Thou so
dwell in their hearts and so direct their
endeavors that justice, peace, and good
will may everywhere prevail to the glory
of Thy holy name and the good of our
human family.

Again upon our spirits has come the
sadness of farewell as we think of Joun

P. SavrLor who walks with us no more.
We mourn the passing of him who de-
voted his life to his country, his State,
and his district. May the comfort of Thy
presence abide in the hearts of his family,
his friends, and his colleagues.

In the spirit of Him who is the resur-
rection and the life we pray. Amen.

THE JOURNAL

The SPEAKER. The Chair has ex-
amined the Journal of the last day’s pro-
ceedings and announces to the House his
approval thereof.

Without objection, the Journal stands
approved.

There was no objection.

MESSAGE FROM THE SENATE

A message from the Senate by Mr.
Sparrow, one of its clerks, announced
that the Senate had passed without
amendment a concurrent resolution of
the House of the following title:

H. Con. Res., 301. Concurrent resolution
providing for the printing as a House docu-
ment “A History and Accomplishments of

the Permanent Select Committee on Small
Business of the House of Repersentatives.”

GENERAL LEAVE

Mr. McFALL. Mr., Speaker, without
creati a precedent I ask unanimous
consent that all Members may extend
their remarks in that portion of the
REecorp known as the Extensions of Re-
marks today and to include such extra-
neous material as they may deem
relevant.

The SPEAKER. Is there objection to
the request of the gentleman from Cali-
fornia?

There was no objection.

PERMISSION FOR MANAGERS TO
FILE CONFERENCE REPORT ON
S. 1081, GRANTING RIGHTS-OF-
WAY ACROSS FEDERAL LANDS

Mr. MELCHER. Mr. Speaker, I ask
unanimous consent that the managers
may have until midnight tonight to file
a conference report on S. 1081, granting
rights-of-way across Federal lands.
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