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SENATE—Thursday, May 31, 1973

The Senate met at 11 a.m. and was
called to order by Hon. ERNEST F.
HoLrings, a Senator from the State of
South Carolina.

PRAYER

The Chaplain, the Reverend Edward
L. R. Elson, D.D., offered the following
prayer:

Most Merciful and Gracious God, who
has led this Nation through turbulent
times of the past, keep us this day from
disappointment and discouragement at
the long delay of the coming of Thy
kingdom. Keep hope alive that out of the

world’s tragedies and tyrannies and from -

our mistakes and misfortunes the spirit
of the Master will guide us to the truth
and bring the final victory. Grant us a
clear sense of duty and honor in every
decision. May we live and work not alone
or by our own efforts but in Thy strength
and by Thy wisdom. May the justice,
purity, and peace of the Man of Nazareth
be the guide to making our policies and
developing our plans until His kingdom
comes and His will be done on earth.
We pray in Christ’s name. Amen.

APPOINTMENT OF ACTING PRESI-
DENT PRO TEMPORE

The PRESIDING OFFICER. The clerk
will please read a communication to the
Senate from the President pro tempore
(Mr. EASTLAND) .

The second assistant legislative clerk
read the following letter:

U.S. SENATE,
PRESIDENT FRO TEMPORE,
Washington, D.C., May 31, 1973.
To the Senate:

Being temporarily absent from the Senate
on official duties, I appoint Hon. ErNEsT F.
HoLLiNGs, & Senator from the State of South
Carolina, to perform the duties of the Chair
during my absence.

James O. EASTLAND,
President pro tempore.

Mr. HOLLINGS thereupon took the
chair as Acting President pro tempore.

MESSAGE FROM THE HOUSE

A message from the House of Repre-
sentatives by Mr. Berry, one of its read-
ing clerks, announced that the House had
passed the following bills, in which it
requested the concurrence of the Senate:

H.R. 5857. An act to amend the National
Visitor Center Facilities Act of 1968, and for
other purposes; and

H.R. 5858. An act authorizing further ap-
propriations to the Secretary of the Interior
for services necessary to the nonperforming
arts functions of the John F. EKennedy Cen-
ter for the Performing Arts, and for other
purposes.

HOUSE BILLS REFERRED

The following bills were each read
twice by their titles and referred to the
Committee on Public Works:

H.R. 5857. An act to amend the Natlonal
Visitor Center Facllities Act of 1968, and for
other purposes; and

H.R. 5858. An act authorizing further ap-
propriations to the Secretary of the Interior
for services necessary to the nonperforming
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arts functions of the John F, Kennedy Center
for the Performing Arts, and for other
purposes.

THE JOURNAL

Mr. MANSFIELD. Mr, President, I ask
unanimous consent that the reading of
the Journal of the proceedings of
Wednesday, May 30, 1973, be dispensed
with.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

COMMITTEE MEETINGS DURING
SENATE SESSION

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that all committees
may be authorized to meet during the
session of the Senate today.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

EXECUTIVE SESSION

Mr. MANSFIELD. Mr, President, I ask
unanimous consent that the Senate go
into executive session to consider the
nomination under Atomic Energy Com-
mission.

There being no objection, the Senate
proceeded to the consideration of execu-
tive business.

The ACTING PRESIDENT pro tem-
pore. The nomination on the Executive
Calendar, under Atomic Energy Commis-
sion, will be stated.

ATOMIC ENERGY COMMISSION

The second assistant legislative clerk
read the nomination of Willlam E.
Kriegsman, of Maryland, to be a mem-
ber of the Atomic Energy Commission
for the remainder of the term expiring
June 30, 1975.

The ACTING PRESIDENT pro tem-
pore. Without objection, the nomination
is considered and confirmed.

LEGISLATIVE SESSION

Mr. MANSFIELD. Mr. President, I
move that the Senate resume the con-
sideration of legislative business.

The motion was agreed to, and the
Senate resumed the consideration of leg-
islative business.

HONOR AMERICA

Mr. SCOTT of Pennsylvania, Mr. Pres-
ident, I submit, on behalf of myself and
the distinguished majority leader, a con-
current resolution and ask for its im-
mediate consideration.

The ACTING PRESIDENT pro tem-
pore. The concurrent resolution will be
stated by title.

The legislative clerk read as follows:

Senate Concurrent Resolution 27, to de-

clare a 21-day period as a period to honor
America.

The ACTING PRESIDENT pro tem-
pore. Is there objection to the present

consideration of the concurrent resolu-
tion?

There being no objection, the concur-
rent resolution (S. Con. Res. 27) was
considered and unanimously agreed to.

The preamble was agreed to.

The resolution, with its preamble,
reads as follows:

‘Whereas it is the sense of Congress that
1973 be recorded as the year that all free-
dom loving Americans demonstrate a re-
afirmation of their patriotism and love and
respect for these United States of America
upon the occasion of the 197th anniversary
of its founding; and

‘Whereas the Congress 18 aware that while
many of the problems confronting America
may appear to be monumental, they are
problems that are surmountable through the
exercise of the American spirit and will; and

Whereas the rekindling of that spirit and
will can begin by honoring Amerlca: Now,
therefore, be it Resolved in the Senate,
(the House of Representatives concurring),
That Congress declares the 21 days from Flag
Day, June 14, 1973, to Independence Day,
July 4, 1973, as a period to honor America,
and let there be public gatherings and ac-
tivitles at which the people of the United
States can celebrate and honor their coun-
try in appropriate manner.

Mr. SCOTT of Pennsylvania, I yield
back the remainder of my time.

ORDER OF BUSINESS

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the Sen-
ator from New York (Mr. BUCKLEY) is
recognized for not to exceed 15 minutes.

PROTECTION OF THE UNBORN—IN-
TRODUCTION OF A JOINT RESO-
LUTION

Mr. BUCKLEY. Mr. President, about
4 months ago, the Supreme Court, in a
pair of highly controversial, precedent-
shattering cecisions, Roe against Wade
and Doe against Bolton, ruled that a
pregnant woman has a constitutional
right to destroy the life of her unborn
child. In so doing, the Court not only
contravened the express will of every
State legislature in the country; it not
only removed every vestige of legal pro-
tection hitherto enjoyed by the child in
the mother's womb; but it reached its
result through a curious and confusing
chain of reasoning that, logically ex-
tended, could apply with equal force to
the genetically deficient infant, the re-
tarded child, or the insane or senile
adult.

After reviewing these decisions, I con-
cluded that, given the gravity of the
issues at stake and the way in which
the Court had carefully closed off al-
ternative means of redress, a constitu-
tional amendment was the only way to
remedy the damage wrought by the
Court. My decision was not lightly taken
for I believe that only matters of per-
manent and fundamental interest are
properly the subject for constitutional
amendment. I regret the necessity for
having to take this serious step, but
the Court's decisions, unfortunately,
leave those who respect human life in all
its stages from inception to death with
no other recourse.

To those who argue that an amend-
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ment to the Constitution affecting abor-
tion and related matters would encum-
ber the document with details more
appropriately regulated by statute, I can
only reply that the ultimate responsi-
bility must be borne by the High Court
itself. With Mr. Justice White, who dis-
sented so vigorously in the abortion
cases:

I find nothing in the language or history
of the Constitution to support the Court's
judgment.

The Court simply carved out of thin
air a previously undisclosed right of
“privacy” that is nowhere mentioned in
the Constitution, a right of privacy
which, oddly, can be exercised in this
instance only by destroying the life and,
therefore, the privacy of an unborn
child. As Mr. Justice White remarked
last January:

As an exercise of raw judicial power, the
Court perhaps has authority to do what it
does today; but in my view its judgment is
an improvident and extravagant exercise of
the power of judicial review which the Con-
stitution extends to this Court.

In the intervening weeks since the
Court’s decisions, I have sought the ad-
vice of men and women trained in medi-
cine, ethics, and the law. They have
given me the most discriminating and
exacting counsel on virtually every as-
pect of the issues involved and have pro-
vided invaluable assistance in drawing
up an amendment that reflects the latest
and best scientific fact, and that com-
ports with our most cherished legal
traditions.

Mr. President, before discussing the
specific language of my proposed amend-
ment, I believe it necessary first to ana-
lyze the effect and implications of Wade
and Bolton, and then to place them in
the context of current attacks on our
traditional attitudes toward human life.
At the outset, it is necessary to discuss
with some care what the Court in fact
held in its abortion decisions. This is,
I must confess, not an easy task. For
passing the Court’s opinions in these
cases requires that one attempt to fol-
low & labyrinthine path of argument that
simultaneously ignores or confuses a
long line of legal precedent and flies in
the face of well-established scientific
fact.

The Court’s labored reasoning in these
cases has been a source of considerable
puzzlement to all who have the slightest
familiarity with the biological facts of
human life before birth or with the legal
protections previously provided for the
unborn child. The Court’s substantial er-
rors of law and fact have been so well
documented by others that it would be
superfluous for me to attempt to add
anything of my own. I shall simply refer
Senators to the most incisive summary of
the Court’s errors that I have encoun-
tered. It is in the form of a legal brief
filed by the attorneys in the Byrn case
that was on appeal to the Supreme Court
at the time it handed down its opinions
in Wade and Bolton. It presents a devas-~
tating historical, legal and scientific in-
dictment of the Court’s errors of commis-
sion and omission. I ask unanimous con-
sent that this document be printed at the
end of my remarks as Appendix A, and
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urge Senators to give most careful study
to its arguments.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

(See Appendix A.)

Mr. BUCKLEY. Mr. President, the full
import of the Court’s action is as yet in-
completely understood by large segments
of the public and by many legislators and
commentators. It seems to be rather
widely held, for example, that the Court
authorized abortion on request in the
first 6 months of pregnancy, leaving the
States free to proscribe the act there-
after. But such is far from the truth. The
truth of the matter is that, under these
decisions, & woman may at any time dur-
ing pregnancy exercise a constitutional
right to have an abortion provided only
that she can find a physician willing to
certify that her “health” requires it; and
as the word “health” is defined, that in
essence means abortion on demand.

The Court’s attempts to distinguish
three stages of pregnancy, but upon ex-
amination this attempt yields, in practi-
cal effect, distinctions without a differ-
ence. In the first 3 months, in the words
of the Court, “the abortion decision and
its effectuation must be left to the medi-
cal judgment of the pregnant woman’s
attending physician.” This means, for all
intents and purposes, abortion on re-
quest. During the second trimester of
pregnancy, the State may—but it need
not—regulate the abortion procedure in
ways that are reasonably related to ma-
ternal health. The power of the State's
regulation here is effectively limited to
matters of time, place and perhaps man-
ner.

Thus, through approximately the first
6 months of pregnancy, the woman has
a constitutionally protected right to take
the life of her unborn child, and the State
has no “compelling interest” that would
justify prohibiting abortion if a woman
insists on one.

After the period of “viability”, which
the Court marks at 6, or alternatively T,
months of pregnancy, the State “may"—
but, again, it need not—proscribe abor-
tion except “where it is necessary for the
preservation of the life or health of the
mother.” This provision, which appears
at first glance to be an important re-
striction, turns out to be none at all, as
the Court defines health to include “psy-
chological as well as physical well-being,"”
and states that the necessary “medical
judgment may be exercised in the light
of all factors—physical, emotional, psy-
chological, familial, and the woman'’s
age—relevant to the well-being” of the
mother. The Court, in short, has included
under the umbrella of “health” just
about every conceivable reason a woman
might want to advance for having an
abortion.

It is clear, then, that at no time prior
to natural delivery is the unborn child
considered a legal person entitled to con-
stitutional protections; at no time may
the unborn child’s life take precedence
over the mother's subjectively-based as-
sertion that her well-being is at stake.

In reaching these findings, the Court
in effect wrote a statute governing abor-
tion for the entire country, a statute
more permissive than that enacted by
the hitherto most permissive jurisdic-
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tion in the country; namely, my own
State of New York. Nor is that all, In the
course of its deliberations, the Court
found it necessary to concede a series of
premises that can lead to conclusions far
beyond the immediate guestion of abor-
tion itself. These premises have to do
with the conditions under which human
beings, born or unborn, may be said to
possess fundamental rights.

I shall have a good deal to say about
these extended implications of the
Court’s decisions in the months ahead,
but for the moment, I would like to
touch briefly on one or two basic points:

First, it would now appear that the
question of who is or is not a “person”
entitled to the full protection of the law
is a question of legal definition as op-
posed to practical determination. Thus,
contrary to the meaning of the Declara-
tion of Independence, contrary to the in-
tent of the framers of the 14th amend-
ment, and contrary to previous holdings
of the Court, to be created human is no
longer a guarantee that one will be pos-
sessed of inalienable rights in the sight
of the law. The Court has extended to
government, it would seem, the power
to decide the terms and conditions under
which membership in good standing in
the human race is determined. This
statement of the decisions’ effect may
strike many as overwrought, but it will
not appear as such to those who have
followed the abortion debate carefully or
to those who have read the Court’s de-
cisions in full. When, for example, the
Court states that the unborn are not rec-
ognized by the law as “persons in the
whole sense,” and when, further, it uses
as a precondition for legal protection the
test whether one has a “capability of
meaningful life,” a thoughtful man is
necessarily invited to speculate on what
the logical extension of such arguments
might be.

If constitutional rights are deemed to
hinge on one’s being a “person in the
whole sense”, where does one draw the
line between “whole” and something less
than “whole”? It is simply a question of
physical or mental development? If so,
how does one distinguish between the
child in his 23d week of gestation who is
lifted alive from his mother’s womb and
allowed to die in the process of abortion
by hysterotomy, and the one that is pre-
maturely born and rushed to an incu-
bator? It is a well known scientific fact
that the greater part of a child’s cere-
bral cortex is not formed, that a child
does not become a “cognitive person”,
until some months after normal delivery.
Might we not someday determine that
a child does not become a “whole” per-
son until sometime after birth, or never
become “whole” if born with serious de-
fects? And what about those who, having
been born healthy, later lose their men-
tal or physicial capacity? Will it one day
be found that a person, by virtue of
mental illness, or serious accident, or
senility, ceases to be a “person in the
whole sense”, or ceases to have the “ca-
pability for meaningful life,” and as such
no longer entitled to the full protection
of the law?

Mr. President, the list of such ques-
tions is virtually endless, The Court in
attempting to solve one problem has
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ended up by creating 20 others. One can
read the Court’s opinions in the abor-
tion cases from beginning to end and
back again, but he will not find even the
glimmer of an answer to these questions;
indeed, one will not even find the glim-
mer of an indication that the Court was
aware that such questions might be
raised or might be considered important.

A second general consideration I
should like to raise, Mr. President, has
to do with the Court’s definition of
“health” as involving “all factors—phys-
ical, emotional, psychological familial,
and the woman’s age—relevant to . . .
well-being.” It is a little remarked but
ultimately momentous part of the abor-
tion decisions that the Court, consciously
or unconseciously, has adopted wholesale
the controversial definition of “health”
popularized by the World Health Organi-
zation. According to the WHO, “health”
is “a state of complete physical, mental,
and social well-being, not simply the ab-
sence of illness and disease.” In this con-
text, the Court's definition acquires a
special importance, not only because it
can be used to justify abortion any time
a woman feels discomfited by pregnancy,
but because the Court made pointed ref-
erence to the “compelling interest” of the
State in matters of health in general and
maternal health in particular. One is
bound to wonder whether the State’s in-
terest in maternal health would ever be
sufficiently “compelling” to warrant an
abortion against a pregnant woman’s
will. This is no mere academic matter. An
unwed, pregnant teenage girl was ordered
by a lower court in Maryland just last
yvear, against her will, to have an abor-
tion. The girl was able to frustrate the
order by running away. The order was
later overturned by a Maryland appel-
late court; but the important point is
that an analog to the compelling State
interest argument was used by the lower
court to justify its holding.

Let us consider, for example, the case
of a pregnant mental patient. Would the
State’s compelling interest in her health
ever be sufficient to force an abortion
upon her? What of the unmarried
mother on welfare who is already unable
to cope with her existing children?
Agein, Mr. President, I am not raising
an academic point for the sake of dis-
putation. In the abortion cases, the Su-
preme Court breathed life into the
notorious precedent of Buck against Bell.
The Bell case, it will be recalled, upheld
the right of a State to sterilize & mental
incompetent without her consent,

The Court held in that case that—

The principle that sustains compulsory
vaccination is broad enough to cover cutting
the Falloplan tubes.

One is necessarily bound to wonder
whether, by analogous extension, the
principle that sustains compulsory steril-
ization of mental patients is broad
enough to cover compulsory abortion of
mental patients; and if of mental pa-
tients, then why not, as the lower court
in Maryland suggested, of unwed minor
girls? And if of unwed minor girls, then
why not of any other woman? Just how
“compelling” is the state’s interest in
matters of “health”? Where does the
power begin or end? In the abortion
cases, Bell, curiously, is cited for the
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proposition that a woman does not have
an unlimited right to her own body,
whence the only inference to be drawn
is that the reason she doesn’t have an
unlimited right is that the state may
qualify that right because of its “com-
pelling interest” in “health.” I find that
a strange doctrine to be celebrated by
the proponents of women’s liberation.

These larger and deeply troubling con-
siderations, Mr. President, may in the
long run be as important to us as the
special concern that many of us have
with the matter of abortion itself. Every
premise conceded by the Court in order
to justify the killing of an unborn child
can be extended to justify the killing of
anyone else if, like the unborn child, he is
found to be less than a person in the
“whole” sense or incapable of “meaning-
ful” life. The removal of all legal re-
strictions against abortion must, in short,
be seen in the light of a changing atti-
tude regarding the sanctity of individual
life, the effects of which will be felt not
only by the unborn child who is torn
from its mother’s womb but as well by all
those who may someday fall beyond the
arbitrary boundaries of the Court's def-
inition of humanity.

This wider context of the abortion
controversy was brought to my attention
most forcefully by an unusually candid
editorial entitled “A New Ethic for
Medicine and Society” that was pub-
lished two and a half years ago in Cali-
fornia Medicine, the official journal of
the California Medical Association. It
was occasioned, as I understand it, by the
debate then taking place in our largest
State regarding the liberalization of the
abortion law.

The thrust of the editorial is simply
this: That the controversy over abortion
represents the first phase of a head-on
conflict between the traditional, Judeo-
Christian medical and legal ethic—in
which the intrinsic worth and equal
value of every human life is secured by
law, regardless of age, health or condi-
tion of dependency—and a new ethic,
according to which human life can be
taken for what are held to be the com-
pelling social, economic or psychological
needs of others. Mr. President, I ask
unanimous consent that the editorial
referred to be printed in the Recorp at
the conclusion of my remarks as appen-
dix B.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

(See appendix B.)

Mr. BUCKLEY. Let me for a moment
dwell on a crucial point in that editorial.
The author writes:

The process of eroding the old ethic and
substituting the new has already begun. It
may be seen most clearly in changing at-
titudes toward human abortion. In defiance
of the long held Western ethic of intrinsic
and equal value for every human life regard-
less of its stage, conditlon, or status, abor-
tion Is becoming accepted by soclety as moral,
right, and even necessary. It is worth noting
that this shift in public attitude has affected
the churches, the laws and public policy
rather than the reverse. Since the old ethic
has not yet been fully displaced it has been
necessary to separate the idea of abortion
from the idea of killing, which continues to
be socially abhorrent. The result has been &
curious avoldance of the scientific fact, which
everyone really xnows, that human life begins
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at conception and is continuous whether in-
tra- or extra-uterine until death. The very
considerable semantic gymnastics which are
required to rationalize abortion as anything
but taking a human life would be ludicrous
if they were not often put forth under so-
clally impeccable auspices. It 1s suggested
that this schizophrenic sort of subterfuge
is necessary because while a new ethic is be-
ing accepted the old one has not yet been
rejected.

Lest there be any ambiguity as to the
ultimate thrust of the “new ethics,” the
California Medicine editorial went on to
state the following in discussing the
growing role of physicians in deciding
who will and will not live:

One may anticipate further development of
these roles as the problems of birth control
and birth selection are extended inevitably
to death selection and death control whether
by the individual or by society . . .

I find the editorial of a powerful,
eloquent, and compelling statement of the
ultimate guestions involved in the abor-
tion controversy. The question in issue—
the Supreme Court to the contrary not-
withstanding—is not to determine when
life begins, for that is one of scientific
fact requiring neither philosophical nor
theological knowledge to answer. The
question, rather, is what value we shall
place on human life in general and
whether unborn human life in particular
is entitled to legal protection.

Whether or not our society shall con-
tinue its commitment to the old ethnic,
or transfer its allegiance to the new, is
not a question to be decided by a transi-
tory majority of the Supreme Court, but
by the people acting through their polit-
ical processes. I concur in Mr. Justice
White's condemnation of the Wade
decision as “an exercise of raw judicial
power” that is “improvident and ex-
travagant.” I concur in finding unac-
ceptable the Court’s action in “interpos-
ing a constitutional barrier to State ef-
forts to protect human life and—in—
investing mothers and doctors with the
constitutionally protected right to ex-
terminate it.”

The majority of the Court, however,
has rendered its decision. We as a people
have been committed by seven men to the
“new ethic”; and because of the finality
of their decisions, because there are now
no practical ecurbs on the killing of the
unborn to suit the convenience or whim
of the mother, those who continue to
believe in the old ethic have no re-
course but to resort to the political
process. That is why I intend to do what
I can to give the American people the
opportunity to determine for themselves
which ethic will govern this country in
what is, after all, quite literally a matter
of life or death. That is why I send my
proposed Human Life Amendment to the
desk and ask that it be printed and ap-
propriately referred.

In doing so, Mr. President, may I say
how deeply gratified I am to be joined in
introducing this amendment by my dis-
tinguished colleagues from Oregon, Iowa,
Utah, Nebraska, Oklahoma, and North
Dakota. Senators HATFIELD, HUGHES,
BENNETT, BARTLETT, CURTIS, and Younc
are known in this body and elsewhere
as exceptionally thoughtful and dedi-
cated men whose day-to-day political
activities are informed by devotion to
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first principles. When such a geographi-
cally, ideologically, and religiously di-
verse group of Senators can agree on a
major issue like this, it suggests that
- opposition to abortion is truly ecumeni-
cal and national in scope. These Sena-
tors honor me by their cosponsorship,
and I consider it a privilege to work to-
gether with them in this great cause. I
would simply like to take this occasion
to extend to each of them my personal
gratitude for their help and cooperation
and to say how much I look forward to
working jointly with them in the months
ahead.

The text of our amendment reads as
follows:

ARTICLE —

Secrion 1. With respect to the right to life,
the word ‘person’, as used in this Article and
in the Fifth and Fourteenth Articles of
Amendment to the Constitution of the
United States, applies to all human beings,
including their unborn offspring at every
stage of their biological development, ir-
respective of age, health, function or con-
dition of dependency.

SEc. 2. This Article shall not apply in an
emergency when a reasonable medical cer-
tainty exists that continuation of the preg-
nancy will cause the death of the mother.

BeEc. 3. Congress and the several States
shall have power to enforce this Article by
appropriate legislation within their respec-
tive jurisdictions.

The amendment's central purpose is
to create, or rather, as will be made clear
below, to restore a constitutionally com-
pelling identity between the biological
category “human being” and the legal
category “person”. This has been made
necessary by two factors: First, the more

or less conscious dissemblance on the
part of abortion proponents, by virtue of
which the universally agreed upon facts
of biology are made to appear as ques-
tions of value—a false argument that the
Supreme Court adopted wholesale; and
second, the holding of the Court in Wade
and Bolton that the test of personhood is
one of legal rather than of biological
definition. The amendment addresses
these difficulties by making the biological
test constitutionally binding, on the
ground that only such a test will restrain
the tendency of certain courts and legis-
latures to arrogate to themselves the
power to determine who is or who is not
human and, therefore, who is or is not
entitled to constitutional protections.
The amendment is founded on the belief
that the ultimate safeguard of all per-
sons, born or unborn, “normal or defec-
tive, is to compel courts and legislatures
to rest their decisions on scientific fact
rather than on political, sociological, or
other opinion.”

Such a test will return the law to a
position compatible with the original un-
derstanding of the 14th amendment. As
the debates in Congress during consid-
eration of that amendment make clear,
it was precisely the intention of Congress
to make “legal person” and “human be-
ing” synonymous categories. By so do-
ing, Congress wrote into the Constitu-
tion that understanding of the Declara-
tion of Independence best articulated by
Abraham Lincoln; namely, that to be
human is to possess certain rights by
nature, rights that no court and no leg-
islature can legitimately remove. Chief
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among these, of course, is the right to
life.

On the specific subject of abortion, it
is notable that the same men who passed
the 14th amendment also enacted an ex-
panded Assimilative Crimes Statute,
April, 1866, which adopted recently
passed State antiabortion statutes.
These statutes, in turn, had been en-
acted as a result of a concerted effort by
medical societies to bring to legislators’
attention the recently discovered facts of
human conception. The Court’s opinion
in Wade totally misreads—if the Court
was aware of it at all—the fascinating
medico-legal history of the enactment of
19th century antiabortion statutes, and
ignores altogether the fundamental in-
tention which animated the framers of
the 14th amendment.

Section 1 of the proposed amendment
would restore and make explicit the bio-
logical test for legal protection of human
life. The generic category is “human be-
ing,” which includes, but is not limited
to, “unborn offspring—at every stage of
their biological development.” It is a
question of biological fact as to what
constitutes “human being” and as to
when *“offspring” may be said to come
into existence. While the basic facts con-
cerning these matters are not in dis-
pute among informed members of the
scientific community, the ways in which
these facts are to be ascertained in any
particular case will depend on the spec-
ifications contained in implementing
legislation passed consistent with the
standard established by the amendment.
Such legislation would have to consider,
in the light of the best available scien-
tific information, the establishment of
reasonable standards for determining
when a woman is in fact pregnant, and
if so, what limitations are to be placed
on the performance of certain medical
procedures or the administering of cer-
tain drugs.

Some proponents of abortion will seek
to characterize the amendment as pro-
hibiting methods of contraception. To
such charge, the answer is twofold:

First, there is nothing in the amend-
ment which would, directly or indirectly,
expressly or impliedly, proscribe any
mode of contraception;

Second, under the amendment, the test
in each case will be a relatively simple
one; that is, whether an “unborn off-
spring” may be said to be in existence
at the time when a potentially abortive
technique or medicine is applied. Par-
ticular standards on this point are to be
worked out in implementing legislation.

Section 1, it will also be noted, reaches
the more general case of euthanasia, This
is made necessary because of the wide-
spread and growing talk of legalizing
“death with dignity,” and because of the
alarming dicta in the Wade opinion by
which legal protection seems to be con-
ditioned on whether one has the “capa-
bility of meaningful life” or whether one
is a “person in the whole sense.” Such
language in the Court's opinion, when
combined with the Court’s frequent ref-
erences to the State’s “compelling inter-
est” in matters of “health,” is pointedly
brought to our attention by the revival
in Wade of the notorious 1927 case of
Buck against Bell—which upheld the
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right of the State to sterilize a mentally
defective woman without her consent.
The Wade and Bolton opinions taken as
a whole seem to suggest that unbormn
children are not the only ones whose
right to life is now legally unprotected.
Thus, the proposed amendment explicitly
extends its protections to all those whose
physical or mental condition might make
them especially vulnerable victims of the
“new ethic.”

Regarding the specific subject of abor-
tion, section 2 makes an explicit excep-
tion for the life of the pregnant woman.
There seems to be a widespread misim-
pression that pregnancy is a medically
dangerous condition, when the truth of
the matter is that under most circum-
stances a pregnant woman can deliver
her child with minimal risk to her own
life and health. There is, however, an
exceedingly small class of pregnancies
where continuation of pregnancy will
cause the death of the woman. The most
common example is the ectopic or tubal
pregnancy. It is our intention to exempt
this unique class of pregnancies, without
opening the door to spurious claims of
risk of death.

Under the amendment, there must be
an emergency in which reasonable medi-
cal certainty exists that cortinuation of
pregnancy will cause the death of the
woman. This is designed to cover the
legitimate emergency cases, such as the
ectopic pregnancy, while closing the door
to unethical physicians who in the past
have been willing to sign statements at-
testing to risk of death when in fact none
exists or when the prospect is so remote
in time or circumstance as to be unre-
lated to the pregnancy. Contrary to the
opinion of the Supreme Court, which as-
sumes that pregnancy is a pathological
state, modern obstetrical advances have
succeeded in removing virtually every
major medical risk once associated with
pregnancy. As Dr. Alan Guttmacher him-
self remarked nearly a decade ago, mod-
ern obstetrical practice has eliminated
almost all medical indications for abor-
tion. In certain limited instances, how-
ever, a genuine threat to the woman's
life remains, and it is felt that excepting
such situations is compatible with long-
standing moral custom and legal tradi-
tion.

Mr. President, there is today a broad
and growing concern over the conse-
g.oences of the Wade and Bolton deci-
sions. Scarcely 4 months have passed
since the Court’s ruling, but already 10
States have petitioned the Congress to
adopt an amendment fo nullify tneir
effect. They are Maine, North Dakota,
South Dakota, Maryland, Utah, Indiana,
Nebraska, Minnesota, New Jersey, and
Idaho. Moreover, within a few days after
the ruling, 17 States joined as amicus
curiae in a petition filed by the State
of Connecticut seeking, in effect,
a reversal of Wade and Bolton. They
were Arizona, California, Colorado,
Georgia, Kentucky, Louisiana, Massachu-
setts, Mississippi, Missouri, Montana,
Nebraska, New Hampshire, North Da-
kota, Ohio, Rhode Island, Utah and West
Virginia. Several States have refused to
adopt new laws to conform with the die-
tates of the Supreme Court, their legis-
lators being simply unwilling to bring
themselves to ratify the Court's actions.
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A number of constitutional amendments
have already been introduced into the
House of Representatives designed to
restore protection to the unborn. One
of these, the amendment introduced by
Congressman LAWRENCE J. Hocan of
Maryland, has already drawn widespread
national attention. It seems clear, in
short, that the Supreme Court has done
anything but “settle” the abortion ‘ssue,
as some had hoped.

I therefore urge the Committee on the
Judiciary to schedule early hearings on
my proposed amendment, as well as the
Hogan and other amendments which
seek to restore the full protection of the
law for human life at every stage of
development from the time a distinct
biologically identifiable human being
first comes into existence.

I know there are those, Mr. President,
who would argue that it would simply be
a waste of time to schedule hearings on
proposals for a human life amendment.
It is continually being asserted these
days that public opinion on the abortion
issue has turned the corner, that the
Supreme Court decisions in fact reflect
current American acceptance of abor-
tion-on-demand. Thus, it is argued, any
serious attempt to enact a corrective
constitutional amendment would be an
exercise in futility.

Some polls have been cited in support
of this contention, but these are refuted
by the most detailed study of the matter
made in recent months. I speak of the
one conducted by the University of Mich-
igan’s Institute of Social Research last
fall which found, among other things,
that 58 percent of Americans continue
to oppose liberalized abortion, as do a
majority of non-Catholic Americans. I
mention this last fact in passing, because
so many today have “bought” the charge
made by the proabortionists that only
Roman Catholics today oppose what
the Supreme Court has accomplished
through judicial fiat. For the benefit of
those, Mr. President, who may neverthe-
less feel that the impetus behind the
antiabortion movement is exclusively
Catholie, I ask unanimous consent that
there be printed in the Recorp, at the
conclusion of my remarks, as appendix C,
excerpts from various non-Catholic
sources affirming the rights of the un-
born and condemning liberalized abor-
tion. I also ask unanimous consent that
an article in the April 17, 1973, issue of
the Washington Star-News describing
the University of Michigan study be
printed in the Recorp at the conclusion
of my remarks as appendix D,

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

(See appendix C and D.)

Mr. BUCKLEY. Mr. President, of
much greater significance than this
study, Mr. President, are the results of
referendums last November in which the
people of two States, Michigan and
North Dakota, were asked to vote on the
adoption of liberalized abortion laws.
The issue was widely debated, and on
election day the people spoke with a
decisive voice. They voted to reject per-
missive abortion by a margin of 3 to 2
in the case of Michigan, andof 3to 1in
the case of North Dakota.

These votes are of particular signifi-
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cance, because they indicate that the
commitment of Americans to the tradi-
tional Judeo-Christian ethic is apt to be
strengthened after the public has had
the advantage of the intensive educa-
tional process that results from any ac-
tively debated issue. The voters of Mich-
igan and North Dakota came to know
the biological facts of human develop-
ment., By the time they cast their bal-
lots, they had absorbed a knowledge of
the subject of abortion and of its im-
plications that is shared today by too few
Americans.

Mr. President, I profoundly believe
that such popularity, as the idea of abor-
tion as acquired, derives from the abil-
ity of the proponents of abortion to dis-
semble the true facts concerning the
nature of unborn life and the true facts
concerning what is actually involved in
abortion. I further believe that when
these facts are fully made known to the
public, they will reject abortion save
under the most exigent circumstances;
that is, those in which the physical life
of the mother is itself at stake. In recent
weeks, in discussing this matter with
friends and colleagues, I have found
that, like many of the rest of us, they
labor under certain misimpressions cre-
ated by the proponents of permissive
abortion. I, therefore, believe that it
would be useful for me to call our col-
leagues’ attention to clinical evidence
upon these points.

First, I will quote a particularly felici-
tous description of the biological and
physical character of the unborn child
by Dr. A. W. Liley, research professor in
fetal physiology at National Women's
Hospital, Auckland, New Zealand, a man
renowned throughout the world as one
of the principal founders and masters of
the relatively new field of fetology. Dr.
Liley writes:

In a world in which adults control power
and purse, the fetus is at a disadvantage be-
ing small, naked, nameless and voiceless. He
has no one except sympathetic adults to
speak up for him and defend him—and
equally no one except callous adults to con-
demn and attack him. Mr. Peter Stanley of
Langham BStreet Clinic, Britain's largest and
busiest private abortorilum with nearly
7,000 abortions per year, can assure us that
“under 28 weeks the foetus is so much gar-
bage—there is no such thing as a lving
foetus.” Dr. Bernard Nathanson, a prominent
New York abortionist, can complain that it
is difficult to get nurses to aid in abortions
beyond the twelfth week because the nurses
and often the doctors emotionally assume
that a large foetus is more human than a
small one. But when Stanley and Nathanson
profit handsomely from abortion we can
question their detachment because what is
good for a doctor's pocket may not be best
for mother or baby.

Biologically, at no stage can we subscribe
to the vlew that the foetus is a mere append-
age of the mother. Genetically mother and
baby are separate individuals from concep-
tion. Physlologically, we must accept that the
conceptus is, in very large measure, in charge
of the pregnancy, in command of his own
environment and destiny with a tenacious
purpose.

It Is the early embryo who stops mother's
periods and proceeds to induce all manner
of changes in maternal physiology to make
his mother a suitable host for him. Although
women speak of their waters breaking or
their membranes rupturing, these structures
belong to the foetus and he regulates his own
amniotic fluid volume. It is the foetus who
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is responsible for the immunological success
of pregnancy—the dazzling achievement by
which foetus and mother, although im-
munological foreigners, tolerate each other
in parablosis for nine months. And finally it
is the foetus, not the mother, who decides
when labour should be initiated.

One hour after the sperm has penetrated
the ovum, the nuclei of the two cells have
fused and the genetic instructions from one
parent have met the complementary instruc-
tions from the other parent to establish the
whole design, the inheritance of a new person,
The one cell divides into two, the two into
four and so on while over a span of 7 or 8 days
this ball of cells traverses the Fallopian tube
to reach the uterus. On reaching the uterus,
this young individual implants in the spongy
lining and with a display of physiological
power suppresses his mother’s menstrual pe-
riod. This is his home for the next 270 days
and to make it habitable the embryo devel-
ops a placenta and a protective capsule of
fluid for himself. By 25 days the developing
heart starts beating, the first strokes of a
pump that will make 3,000 million beats in
a lifetime. By 30 days and just 2 weeks past
mother’s first missed period, the baby, 1 inch
long, has a brain of unmistakable human
proportions, eyes, ears, mouth, kidneys, liver
and umbilical cord and a heart pumping
blood he has made himself. By 45 days, about
the time of mother's second missed period,
the baby's skeleton is compiete, in cartilage
not bone, the buds of the milk teeth appear
and he makes his first movements of his
limbs and body—although it will be another
12 weeks before mother notices movements,
By 63 days he will grasp an object placed in
his palm and can make a fist.

Most of our studies of foetal behavior
have been made later in pregnancy, partly
because we lack techniques for Investigation
earlier and partly because it is only the
exigencies of late pregnancy which provide
us with opportunities to Invade the privacy
of the foetus. We know that he moves with a
delightful easy grace in his buoyant world,
that foetal comfort determines foetal posi-
tion. He is responsive to pain and touch and
cold and sound and light. He drinks his
amnjotic fluid, more if it is artifically sweet-
ened and less if it is given an unpleasant
taste. He gets hiccups and sucks his thumb.
He wakes and sleeps. He gets bored with
repetitive signals but can be taught to be
alerted by a first signal for a second different
one, Despite all that has been written by
poets and song writers, we believe babies cry
at birth because they have been hurt. In all
the discussions that have taken place on
pain relief in labour only the pain of mothers
has been considered—no one has bothered
to think of the baby.

This then is the foetus we know and indeed
each once were. This is the foetus we look
after in modern obstetrics, the same baby we
are caring for before and after birth, who
before birth can be 11l and need diagnosis and
treatment just like any other patient. This
1s also the foetus whose existence and identity
must be so callously ignored or energetically
denied by advocates of abortion.

For those who seek further informa-
tion on the points raised by Dr. Liley, I
would refer them to the detailed desecrip-
tion of the unborn child contained in the
brief filed as amicus curiae by more than
200 members of the American College of
Obstetrics and Gynecology. Mr. Presi-
dent, I ask unanimous consent that the
relevant portions of that brief be printed
at the conclusion of my remarks as
appendix E.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

(See appendix E.)

Mr. BUCKLEY. Mr. President, finally,
for the benefit of those who wish to learn
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what is actually involved in abortion pro-
cedures, I ask unanimous consent that
there be provided at the conclusion of
my remarks, as appendix F, a recent pa-
per by Dr. Joseph Stanton, M.D., entitled
“Abortion—Death Before Birth.” Dr.
Stanton is associate clinical professor of
medicine at Tufts Medical School.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

(See appendix F.)

Mr. BUCKLEY. So much, Mr. Presi-
dent, for the scientific facts of prenatal
life and for the techniques now used to
destroy it. They illluminate the true na-
ture of the distinctions we are asked to
make in the name of a “new ethic.” I
urge my colleagues to study these facts
with special care in the light of the truly
radical implications for our society of the
Supreme Court decisions. I ask them to
keep in mind that the American people
were not consulted before seven justices
of the Supreme Court took it upon them-
selves to overturn a commitment to the
sanctity of human life that has been
central to our civilization for more than
2,000 years. I urge them to understand
that if—as I profoundly believe—a ma-
jority of the American people continue
to believe in the old ethie, they have no
effective recourse except through the
amendatory process. I believe, at the very
least, we have a duty to give considera-
tion of a human life amendment our
highest priority.

Mr. President, one final note, if I may.
Opponents of abortion are frequently
characterized as being indifferent or cal-
lous toward the plight of women with
what are called problem pregnancies—
such as the pregnant, unwed teenager, or
the woman who conceives an unplanned
child. I believe such a characterization to
be wholly unwarranted. To oppose abor-
tion—save the mother’s life is at stake—
is by no means to be indifferent to the
problems of pregnant women. It is our
belief that abortion is in fact a spurious
remedy to the problem pregnancy. The
substantial medical risks attending abor-
tion, the well-documented psychological
trauma which accompanies the destruec-
tion of a child in utero, the continuing
possibility of repeated problem preg-
nancies throughout the rest of a fertile
woman's life—all these factors suggest
that ethical considerations aside, abor-
tion is a superficial and highly dangerous
nonsolution to what is admittedly a
most serious problem.

I profoundly believe that opponents
of abortion have a positive obligation to
assist pregnant women who are troubled.
The private sector has already produced
a number of organizations whose central
purpose it is to provide counseling and
medical assistance to pregnant women,
as well as for the placement of any child
who after birth is still unwanted. The
most prominent organization of this type
is called Birthright, with chapters in
many cities and towns across the land.
I fully endorse these efforts to provide
truly humanitarian assistance to those
in need, and I intend to assist their
growth in whatever ways I can.

Mr. President, I have spoken at some
length because I consider this issue to
be of paramount importance. As we
stand here on this day, quite literally
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thousands of unborn children will be
sacrificed before the sun sets in the name
of the new ethic. Such a situation cannot
continue indefinitely without doing ir-
reparable damage to the most cherished
prineiples of humanity and to the moral
sensibilities of our people. The issue at
stake is not only what we do to unborn
children, but what we do to ourselves by
permitting them to be killed. With every
day that passes, we run the risk of stum-
bling, willy-nilly, down the path that
leads inexorably to the devaluation of all
stages of human life, born or unborn.
But a few short years ago, a moderate
liberalization of abortion was being
urged upon us. The most grievous hypo-
thetical circumstances were cast before
us to justify giving in a little bit here, a
little bit there; and step by step, with
the inevitability of gradualness, we were
led to the point where, now, we no longer
have any valid legal constraints on
abortion.

What kind of society is it that will
abide this sort of senseless destruction?
What kind of people are we that can
tolerate this mass extermination? What
kind of Constitution is it that can elevate
this sort of conduct to the level of a
sacrosanct right, presumptively endowed
with the blessings of the Founding
Fathers, who looked to the laws of nature
and of nature’s God as the foundation of
this Nation?

Abortion, which was once universally
condemned in the Western World as a
heinous moral and legal offense, is now
presented to us as not only a necessary,
sometime evil, but as a morally and so-
cially beneficial act. The Christian coun-
sel of perfection which teaches that the
greatest love consists in laying down
one’s life for one’s friend, has now be-
come, it seems, an injunction to take an-
other’s life for the security and comfort
of one's own. Men who one day argue
against the killing of innocent human
life in war will be found the next argu-
ing in praise of killing innocent human
life in the womb. Doctors foresworn to
apply the healing arts to save life now
dedicate themselves and their skills to
the destruction of life.

To enter the world of abortion on re-
quest, Mr. President, is to enter a world
that is upside down. It is a world in
which black becomes white, and right
wrong, a world in which the powerful
are authorized to destroy the weak and
defenseless, a world in which the child’s
natural protector, his own mother, be-
comes the very agent of his destruction.

Mr. President, I urge my colleagues to
join me in protecting the lives of all
human beings, born and unborn, for
their sake, for our own sake, for the
sake of our children, and for the sake
of all those who may someday become
the victims of the new ethie.

APPENDIX A
[In the Supreme Court of the United States,
October Term, 1972—No. 72-434]
MotioN To PoOSTPONE JURISDICTION UNTIL A
HEARING ON THE MERITS
On Appeal From the Court of Appeals of the
State of New York

(Robert M. Byrn, as Guardian ad Litem
for Infant Roe, an unborn child of less than
24 weeks gestation, whose life is about to be
terminated by induced abortion at a mu-
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nicipal hospital of New York City Health &
Hospitals Corporation, etc., Appellant, versus
New York City Health & Hospitals Corpora-
tion, Jan Roe and John Roe, parents of sald
unborn Infant Roe, whose true names are
presently unknown, the Hon. Louls J. Lef-
kowitz, Atty. General of the State of New
York, Appellees, and Ruth Charney, et al.,
Interveners-Appellees)

Appellant respectfully moves that the
Court postpone determination of the ques-
tion of jurisdiction and of the motions pend-
ing before the Court to afirm or dismiss
appellant's appeal until a hearing of the case
on the merits.

Appellant is the court-appointed guardian
ad litem for a continuing class of unborn
children scheduled for abortion in the mu-
nicipal hospitals of appellee, New York City
Health & Hospitals Corporation. On behalf
of his wards, appellant challenged the con=-
stitutionality of New York's Elective Abor-
tion Law (New York Penal Law, Sec. 125.05,
subdiv. 8); the New York Court of Appeals
upheld the validity of the Law, and granted
final judgment on the merits to appellees.
Appellant’'s appeal to this Court was docketed
on September 14, 19722

On January 22, 1973, this Court struck
down antiabortion statutes in Texas and
Georgla In Roe v. Wade, No. T0-18 (herein-
after “Wade’) and Doe v. Bolton, No. 70-40
(hereinafter ‘“Bolton'"). Although unborn
children were not parties in either Wade or
Bolion, the opinions of the Court raise
doubts affecting the determination of juris-
diction in the instant appeal. The standing
or right of appellant’s wards to a hearing is
inextricably intertwined with the merits of
their case (Juris. State., pp. 38a—39a, 66a).
That being so, there must not be a prejudg-
ment that the guardian may not be heard
because his wards are non-persons. Since
jurisdiction In the case at bar depends on
the ultimate resolution of that issue, for the
reasons hereinafter set forth, determination
of jurisdiction should not be made until
after a full hearing on the merits.

GROUNDS FOR THE MOTION

I. Wade and Bolton are nelther controlling
nor persuasive as to the claims of right of
appellant’s wards:

A. Unborn children were not parties, indi-
vidually or as a class, in Wade and Bolton
and those cases are not res fudicata as to
their rights and status. (See, infra, IA).

B. Wade and Bolton contain fundamental
errors with respect to crucial issues upon
which appellant had previously briefed the
Court. Appellant’s arguments were not an-
swered in Wade and Bolton. (See, infra, IB).

II. Fundamental fairness requires that be-
fore an entire class of living human beings
be deprived of the protection of law, their
claims of right be heard. (See, infra, II).

III. Wade and Bolton contain dangerous
implications which threaten the continued
viability of the Due Process and Equal Pro-
tection clauses of the Fourteenth Amend-
ment wherein the claims of right of appel-
lant’s wards are rooted. (See, infra, III).

The holding in Wade and Bolton does not
affect the right of absent parties, including
appellant’s wards, to a hearing on the merits
before this Court on their federal constitu-
tional rights.

The opinions of the Court In Wade and
Bolton are not decisive of the Instant appeal
because unborn children were not parties in
either case and no guardian was before the
Court to represent their interests, Griswold v.
Connecticut is not to the contrary. In that
case, this Court recognized the standing of
the Planned Parenthood League of Connecti-
cut and a physician to raise the constitu-
tional rights of married people with whom
they had a professional relationship. Gris-
wold v. Connecticut, 381 U.8. 479 (1965).

Footnotes at end of article.
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However, Griswold involved a defense to a
criminal prosecution and this Court noted
that if declaratory relief were sought “the
requirements of standing should be strict,
lest the standards of ‘case or controversy’' in
Article III of the Constitution become
blurred.” 381 U.8. 479, 481. It seems clear that
a decision in Griswold adverse to the consti-
tutional rights of those married people (who
were not parties) would not be res judicata
in any pending or subsequent suit by married
people to assert and vindicate thelr rights.
Hansberry v. Lee, 311 U.8S. 32, 40 (1940).

In Wade, the constitutional rights of un-
born children were raised by the Texas At-
torney General to support Texas' compelling
interest in its antl-abortion statute? The
Attorney General argued that the guestion
as to when human life begins was unanswer-
able and best left to the legislature.® But the
issue before this Court is not when human
life begins. It is recognition of the consti-
tutional fact that at the time an abortional
decision is executed, death is inflicted, not on
potential human life, but on an individual
human life with all its potential, that has al-
ready begun.

In all, thirteen judges in New York passed
on the merits of appellant’s case. Although
divided in their decisions on the legal is-
sues, on the factual issue of the individual
humanity of the unborn child, they found,
on an unchallenged—indeed conceded—
factual record of expert evidence, that each
of appellant’'s wards is a “live human be-
ing"” (Queens County Supreme Court, Jurls.
State., p. 68a), a “child [with] a separate
life” (Appellate Division, Second Depart-
ment, Juris. State., p. 41a, 38 AD. 2d 3186,
324, 329 N.Y.S. 2d 722, 720 [1972]), a “hu-
man" who is “unquestionably alive” and
“has an autonomy of development and
character” (N.Y. Court of Appeals, Juris.
State., p. 10a, 31 N.Y. 2d 194, 199, 335 N.Y.S.
2d 300, 392, 286 N.E. 2d 887, 888 [1972]).

It cannot be said that the Texas Attorney
General stood In substantlally the same po-
sition as the class of unborn children whose
rights he purported to assert. Clearly he is
not a member of the class and he cannot
adequately represent the class. Hansberry v.
Lee, 811 U.8. 32, 41, 43. As a public official,
his interest is ever subject to the vagaries
of legislative action and potentially in con-
flict with the interests of the unborn child.
Appellant-guardian asserts that the interests
and nature of the unborn child constitu-
tionally mandate state protection—a posi-
tion an attorney general, Jealous of state's
rights, could hardly sponsor. The potenti-
ally conflicting interests of State Attorney
Generals is clearly illustrated by the recent
history of abortion in New York. In 1969,
the Attorney General of the State of New
York asserted the interests of the unborn
child in supporting a law which permitted
abortions only when necessary to preserve
the life of the mother. Hall v. Lefkowitz,
U.8.D.C., Bo. Dist. N.Y,, 3056 Fed. Bupp. 1030
(1969). As appelles herein, he now supports
New York’s elective abortion law which sub-~
ordinates the lives of appellant’s wards to
the unfettered discretion of pregnant wom-
en and their doctors. A party possessing such
potentially conflicting Interests cannot re-
present the fundamental personal interests
of an absent party or fairly insure their
protection. Hansberry v. Lee, 311 U.S. 32, 44,
45, Wright and Miller, Federal Practice and
Procedure, Vol. TA, No. 1789 at pp. 178-9.
Mr. Justice White writing for the Court in
Blonder-Tongue Labs, v. University Founda-
tion, squarely stated the governing princi-
ple in these words:

“Some litigants—those who never appear-
ed in a prior actlon—may not be collaterally
estopped without litigating the issue. They
have never had a chance to present thelr
evidence and arguments on the claim. Due

Footnotes at end of article.
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process prohibits estopping them despite one

or more existing adjudications of the iden-

tical issue which stand squarely against

thelr position,” 402 U.8. 313, 329 (1971).
1(B). THE FUNDAMENTAL ERRORS

The Court in Wade erred at the threshold
when it declined to resolve the crucial ques-
tion of whether abortion as a matter of fact
kills a live human being, even though this is
a fact upon which constitutional issues rest
(page 15, infra). This fundamental error was
evidently caused by the Court's misappre-
hension of the common law of abortion
(page B, infra) and the motivation behind
early American anti-abortion statutes (page
10, infra) which led the Court to ignore the
intent of the Pramers of the Fourteenth
Amendment: to bring within the aegis of the
Due Process and Equal Protection Clauses
every member of the human race regardless
of age, stage or condition of wantedness
(page 14, infra). The Court left itself with-
out any rellable historical basis for its con-
stitutional interpretation with the result
that the Court both omitted to allude to its
own prior interpretation of “person” under
Section One of the Fourteenth Amendment
(page 17, infra), and mistook the general
status in law of unborn chlldren (page 17,
infra). Instead, the Court adverted to a
number of criteria which it erroneously in-
terpreted as proof that the unborn child is
not a person under Section One of the Four-
teenth Amendment (pages 19-23, infra).

The threshold error is the crucial error. As
appellant demonstrates in this motion, the
claims of constitutional right of appellant's
wards turn on the issue of whether they are
all live human beings. When the personal
constitutional rights of a party depend on a
fact in controversy, the duty rests upon this
Court to resolve the fact in controversy for
itself. Napue v. Illinois, 360 U.S. 264, 272
(1859) . The Court cannot abdicate that duty
without sapping its authority as fact-finder,
judge and ultimate arbiter of federal rights.

Referring to another question of life-or-
death import, Mr. Justice Marshall observed,
“While this fact cannot affect our ultimate
declslon, it necessitates that the decision be
free from any possibility of error” Furman v,
Georgia, 408 U.S. 238, 316 (1972). Wade and
Bolton are not free from error.

1. The historical errors

(a.) Apparent acceptance of the pro-abor-
tionist thesis that abortion was not a crime
at common law (Wade, p. 21),* and may
even have been a “right” (Wade, p. 25), when
Appellant had previously briefed the Court
on the better view of history which is to the
contrary. Apparently relying on a single law
review article, the Court In Wade concluded
that 1t is “doubtful that abortion was ever
firmly established as a common law crime
even with respect to the destruction of a
quick fetus.” (Wade, pp. 20-21)

The Court is in error. Appellant has briefed
the Court extensively on the common law
history of abortion (Appellant’s Brief, pp.
A-8 to A-24). Appellant’'s Brief shows (i) that
at least from Bracton's time onward, the
common law sought ways to protect the un-
born child from abortion from the moment
his existence as a separate, live, blological
human being could be sclentifically demon-
strated; (il) that problems of proving that
the unborn child had been alive when the
abortional act was committed and that the
abortion had been the cause of the child's
death were, In the early law, consldered in-
superable barrlers to prosecutlon; (iil) that
thereafter quickening evolved in the law,
not as a substantive judgment on when hu-
man life begins, but as an evidentiary de-
vice to prove that the abortional act had
been an assault on a live human being; (iv)
that outside the criminal law, the common
law, unburdened of problems of proof, re-
garded the unborn child as in all respects
& human being;® (v) that abortion after
quickening, though a crime, was not homi-
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cide at common law (unless the child were
born alive and then died) only because of
the difficulty of proving that the abortional
act had been the cause of the child’'s death;
(vi) that the liability of the abortionist to
& murder conviction, if the aborted child
were born allve and then died, establishes
that the unborn child was in law a person
prior to birth because the common law de-
fined crime as '"generally constituted only
from concurrence of an evil-meaning mind
with an evil-doing hand" (Morissette v. U.S.,
342 U.S. 246, 261-52 [1952]), and the rule of
concurrence means necessarily that the in-
trauterine victim of the abortional act was
at the time of the act a human person, else
the result could not be called murder; (vil)
that problems of proof aside, abortion at any
stage of pregnancy was considered malum in
se, a secular crime against unborn human
life, as evidenced by the application of the
common law felony-murder rule to the death
of the aborted woman (even prior to quick-
ening)®—the theory being “that at common
law the act of producing an abortion was al-
ways an assault for the double reason that a
woman was not deemed able to assent to an
unlawful act against herself, and for the fur-
ther reason that she was incapable of con-
senting to the murder of an unborn in-
fant * * *  State v. Farnum, 82 Ore. 211,
161 Pac. 417, 419 (1916) (emphasis added)
(Motion for a Stay, pp. Ta-8a); (vill) that
the application of the felony-murder rule to
abortion belles the Court’s statement in Wade
that “abortion was viewed with less disfavor
than under most American statutes cur-
rently in effect,” (Wade, p. 25); 7 (ix) that in
the face of the abortion-murder rule and the
general medical disapproval of abortion, it
cannot be assumed that “throughout the
major portion of the 19th century prevalling
legal abortion practices were far freer than
they are today * * * ." (Wade, p. 43), and
finally, (x) that the common law is totally
consistent with the claims of right of ap-
pellant’s wards herein.

(b.) Apparent acceptance of the pro-abor-
tionist thesis that 19th century anti-abortion
legislation was intended solely to protect the
pregnant woman (Wade, p. 36, citing only
one case), when Appellant had previously
briefed the Court on the overwhelming
majority of State court decisions to the
contrary. The 18th century American anti-
abortion legislation is a continuum of the
efforts of the common law to protect the
unborn child from abortion from the mo-
ment his existence as a separate, live, bilo-
logical human being could be scientifically
demonstrated,

The Court in Wade asserts that the Amer-
fcan Medical Association’s outcries agalnst
abortion, spanning the years 18508-1871, “'may
have played a slgnificant role In the enact-
ment of stringent criminal abortion legisla-
tion during that period.” (Wade, p. 28).°
Yet while so admitting, the Court concludes
that ‘“the few state courts called upon to
interpret their laws in the late 19th and early
20th centuries focused on the State's Interest
in protecting the woman’'s health rather
than in preserving the embryo and fetus.”
(Wade, p. 86, citing only State v. Murphy,
27 N.J.L. 112, 114 [1858]). It is inconceivable
that appellant’s wards should be bound by
such a finding when appellant has heretofore
briefed the Court on:

(1) the amendment of the New Jersey
abortion statute in 1972 designed ‘“‘to protect
the life of the chlld also, and inflict the
same punishment, in case of its death, as if
the mother should die.” State v. Gedicke,
43 N.JL. 86, 90 (1881). (Motion for a Stay,
Pp. 4a—-6a).

(2) decislons from ten other states—all
of which were rendered prior to the abortion
“reform™ movement of the 1960's (silx prior
to 1920, three between 1930 and 1940, and
one in 1950)—which explicitly state that
protection of the life of the unborn child
was at least one of the purposes of the re-
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spective States' 19th century anti-abortion
statutes. (Appendix A)*.

(3) decisions and statutes from nine other
States (only one of the key decislons being
later than 1907) which clearly imply the
same intent. (Appendix A) .#

(4) the better interpretation of early New
York anti-abortion statutes as having as at
least one of their purposes the protection of
unborn children (in refutation of one of the
law review articles upon which the Court
relied) (Appellant’s Brief, pp. (A20-A37).

Further, appellant submits that it is in-
consistent for the Court in Wade, on the one
hand, to admit that the AM.A. statements
may have influenced the passage of restric-
tive abortion legislation, and on the other
hand, to find, in effect, that the Framers
of the Fourteenth Amendment acted in de-
fiance of both the 1859 A.M.A, statement and
State legislation and deliberately created an
unarticulated right of privacy which included
the right to kill unborn children whom the
Framers intended to exclude from Fourteenth
Amendment protection. If that had been the
intent of the Framers, one could hardly
imagine three gquarters of the State Legis-
latures ratifying the amendment while they
were at the same time contemplating (or had
already enacted) restrictive abortion legisia-
tion designed to protect unborn human chil-
dren—especlally if such legislation was the
product of the A.M.A. statements cited by
the Court, Then too, what evidence is there
that the Framers did not share “[t]he anti~
abortion mood prevalent in this country in
the late 19th century * * *” (Wade, p. 26)?

Statutory law, common law and the preva-
lent mood converged in an Iowa case decided
in 1868, the year in which the Fourteenth
Amendment was ratified. State v. Moore, 25
Iowa 128 (1868) (Motlon for a Stay, pp. 10a—
11a), affirmed a conviction of murder for
causing the death of a woman by an illegal
abortion. The trial court had charged the
jury:

“To uttempt to produce a miscarriage,
except when in proper professional judgment
it is necessary to preserve the life of the
woman, is an unlawful act. It is known to
be a dangerous act, generally producing one
and sometimes two deaths—I mean the death
of the unborn infant and the death of the
mother. Now, the person who does this is
guilty of doing an unlawful act. If the death
of the woman does not ensue from it, he is
liable to fine and imprisonment in the county
Jjail (act March 15, 1858, Revision, sec. 4221);
and if the death of the woman does ensue
from it, though there be no specific inten-
tion to take her life, he becomes guilty of
the crime of murder in the second degree.
The guilt has its origin, in such cases, In
the unlawful act which the party designs to
commit, and if the loss of life attend it as
incident or consequence, the crime and guilt
of murder will attach to the party commit-
ting such an unlawful act.” 25 Iowa at 131-32
(emphasis added).

In upholding the charge, the Towa court
sald: "We have quoted the court's language
in order to say that it has our approval as
being a correct statement of the law of the
land."” 25 Iowa at 132,

and further: “The common law is distin-
guished, and is to be commended, for its all-
embracing and salutary solicitude for the
sacredness of human life and the personal
safety of every human being. This protect-
ing, paternal care, enveloping every individ-
ual like the air he breathes, not only extends
to persons actually born, but, for some pur-
poses, to infants in venire sa mere: 1 Bla,
Com. 129.

The right to life and to personal safety
is not only sacred in the estimation of the
common law, but it is inalienable. It is no
defense to the defendant that the abortion
was procured with the consent of the
deceased.

Footnotes at end of article.
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The common law stands as a general guard-
ian holding its aegis to protect the life of all.
Any theory which robs the law of this salu-
tary power is not likely to meet with favor."
25 Iowa at 135-36 (emphasis added).

Although the abortion in State v. Moore
occurred after quickening, “no mention is
made of the fact in the opinion,” State v.
Harris, 90 Kan. 807, 136 Pac. 264, 266 (1913),
and the court was obviously speaking of the
“sacred” and “inalienable” right to live of all
unborn children.

(c) Omission to allude to the recorded
statements of intent of the Fourteenth
Amendment Framers. Unfortunately, the
Court'’s errors in Wade are cumulative. Hav-
ing been led astray on the common law and
the motivation for 19th century anti-abor-
tion legislation, the Court apparently (and,
as it turns out, erroneously) felt that it
could safely expound the status of the un-
born child under the Fourteenth Amend-
ment without reference to the intent of the
Framers.

Fortunately we need not guess at the
Framers' intent. It was to protect every live
human being regardless of age, stage, or con-
dition of wantedness. Congressman John A.
Bingham who sponsored the Amendment in
the House of Representatives noted that it is
“universal” and applies to "“any human
being” (Appellant’s Brief, p. 38). Congress-
man Bingham's counterpart in the Senate,
Senator Jacob Howard, emphasized that the
guarantee of equality in the Amendment
protects ““the humblest, the poorest, the most
despised of the race.” (Id.)

Appellant submits that it was error for the
Court to expound the status of unborn chil-
dren under the Fourteenth Amendment with-
out reference to the expressed intent of the
Framers, as further illuminated by the better
view of the common law, the real motivation
for the 19th century statutes, and the prev-
alent mood of the time—that the life of every
unborn child is “sacred” and “inalienable.”
State v. Moore, supra; AM.A. Statements,
supra.

2. The errors on the questions of human life
and human-legal person

(a) Failure to resolve the threshold ques-
tion of fact of whether an abortion Kkills a
live human being. The Framers intended that
every life human being, every member of the
human race, even the most unwanted, fall
within the aegis of the Due Process and
Equal Protection Clauses. History dces not
support the proposition that the Framers
intended to exclude unborn children. The
Court observed in Wade that “We need not
resolve the difficult gquestion of when life
begins.” (Wade, p. 44). But the Court erred
at the threshold when it failed to determine
whether an individual human life has al-
ready begun before an abortion takes place.
That was precisely the constitutional fact to
be resolved by the Court before it could even
address itself to the rights of unborn chil-
dren. “There is a long line of judicial con-
struction which establishes as a principle
that the duty rests on the court to decide
for itself facts or constructions upon which
federal constitutional issues rest.” Napue v.
Illinois, 360 U.S. 264, 272 (1949). (Appel-
lant's Brief, pp. 7-8). What is at issue in the
instant appeal is not a “theory of life” (ef.
Wade, p. 47), but the “fact of life."” The lack
of *“consensus” among those trained in the
respective diseiplines cf medicine, philos-
ophy, and theology"” (Wade, p. 44) is not a
lack of consensus on the fact of the exist-
ence of human life before birth—that is es-
tablished beyond cavil by the unchallenged
biological-medical-genetic-fetological evi-
dence in the case at bar—but on the value
of a human life already in existence.® That
value judgment was made over one hundred
years ago, on a constitutional level, and as a
matter of binding law, by the Framers of the
Fourteenth Amendment. A “consensus” is
not relevant. “One’s right to life * * * de-
pend[s] on the outcome of no elections.”
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West Virginia State Board of Education v.
Barnette, 319 U.S. 624, 638 (1943). (Appel-
lant’s Brief, p. 44)

The Court in Wade erroneously omitted to
resolve the threshold issue of fact—that
abortion kills a live human being—which is,
by virtue of the statements of intent of the
Framers, a fact upon which constitutional
issues rest.

(b.) Failure to advert to the Court’s oun
explication of “person” as that term is used
in Section One of the Fourteenth Amend-
ment. Heretofore, the Court’s explication of
“person” in Section One of the Fourteenth
Amendment has been consistent with the
intent of the Framers. In Levy v. Louisiana,
391 U.S. 68, T0 (1968), the Court identified
such persons as those who “are humans,
live and have their being.” By rational,
modern, biological-genetic-medical-fetolog-
ical standards, Appellants wards are
humans, live and have their being. (See
page b, supra, and see Appellants Brief, pp.
8-19). It is this evidence, not personal or
legislative predilection, that controls. “To
say that the test of equal protection should
be the ‘legal’ rather than the biological rela-
tlonship is to avolid the issue. For the Equal
Protection Clause mnecessarily limits the
authority of a State to draw such ‘legal’
lines as it chooses.” Glona v. American
Guarantee Co., 391 U.S. 73, 75-76 (1968).
(Appellant’'s Brief, pp. 33-36)

(c.) That statement that, “In areas other
than crimingl abortion the law has been
reluctant to endorse any theory that life,
as we recognize it, begins before birth or
to accord legal rights to the unborn except
in narrowly defined situations when the
rights are contingent wupon live birth.”
(Wade, p. 46). The Court erred. Appellant
has heretofore briefed the Court on cases
in which an unwilling pregnant woman was
required to submit to a blood transfusion,
despite her religious objections, because
“the unborn child is entitled to the law's
protection.” (Appellant’s Brief, pp. 21-30,
citing, inter alia, Raleigh Fitkin-Paul Mor-
gan Memorial Hospital v. Anderson, 42 N.J.
421, 201 A.2d 537, 538, cert. den., 377 US.
985 [1964], emphasis added). Obviously, the
unborn children in these cases were recog-
nized as human persons before birth—only
persons are “entitled” to the law's protec-
tion—and just as obviously, their rights
were not contingent upon birth,

The common law regarded the wunborn
child as a live human being in all situations
except that in the criminal law problems of
proof gave rise to the quickening dichotomy,
Hall v. Hancock, supra. The “traditional rule
of tort law"” that “denied recovery for
prenatal injuries even though the child was
born alive,” (Wade, p. 46) is no tradition
at all. It was first promulgated in 1884
(Dietrich v. Inhabitants of Northampton,
138 Mass." 14); it was severely criticized in
& scholarly New York Law Revision Commis-
slon Study for its misunderstanding of law
and science (Communication of the Law Re=-
vision Commission to the Legislature Relat-
ing to Prenatal Injuries 5-6, 24-25 [1835], re-
printed in Law Revision Commission: Re-
port, Recommendations and Studies, 449,
453-54, 472-73 [1985]; it was totally dis-
credited in 1946 on the ground that, “From
the viewpoint of the civil law and the law of
property, a child en ventre sa mere is not only
regarded as [a] human being, but as such
from the moment of conception—which 1t is
in fact," (Bonbrest v. Kotz, 65 F. Supp. 138,
140 [D.D.C.]); and it is now in all but total
disrepute. (Appellant's Brief, p. 36)

The whole thrust in the law, outside the
abortion “reform’ movement, is to recognize
the unborn child for exactly what he is—a
live human being.

3. The errors in the interpretation of criteria
purportedly negativing the personhood of
unborn children

(a.) The statement that “appellee conceded
on reargument that no case could be cited
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that holds that a fetus is a person within the
meaning of the Fourteenth Amendment.”
(Wade, p. 41, footnote omitted). Appellant
herein would make two observations:

First, the inability of appellee in Wade to
cite a case in answer to a question does not
mean that the case does not exist, nor can it
govern the rights of appellant’s wards herein.
Appellant has cited to the Court the state-
ment in Steinberg v. Brown, 321 F.Supp. 741,
746-47 (N.D. Ohio 1970) that, “Once human
life has commenced, the constitutional pro-
tection found in the Fifth and Fourteenth
Amendments Linpose upon the state the duty
of safeguarding it."” (Appellant’s Brief, p. 5)
(Of course an attempt might be made to
denigrate the Steinberg statement as dictum
and not holding, but this hardly seems rele-
vant in the context of the Court's question
in Wade.) Appellant has also called to the
Court’s attention statements in State v.
Moore, 26 Iows 128 (1868) (Motion for &
Stay, pp. 10a-11a); People v. Sessions, b8
Mich. 594, 26 N.W. 201 (1885) (Appellant’s
Brief, p. A-17; Motion for a Stay, pp. 13a—
14a), and Gleitman v. Gosgrove, 40 N.J. 22,
227 A.2d 689 (1967) (Appellant's Brief, pp.
685-66) which, in paraphrase of the Declara-
tion of Independence, characterize the lives
of unborn children of all gestational ages as
“sacred” and “inalienable.” The Constitution
incorporates the baslc guarantees of the Dec-
laration (Appellant’s Brief, p. 68). Unless we
are to assume that the Framers of the Four-
teenth Amendment intended to strip live
human beings of their sacred and inallenable
right to live, Moore, Sessions and Gleitman
must be interpreted as holding that appel-
lant’s wards are persons under Section One
of the Fourteenth Amendment. Appellant
has also cited to the Court the cases requiring
a pregnant woman to undergo & blood trans-
fusion because the unborn child is “entitled”
to the law's protection. Only human persons
are “entitled” to the law's protection, and the
blood transfusion cases must be taken as
decisions of Fourteenth Amendment signifi-
cance.

Second, the absence of any such decision
should not be influential. As Mr. Justice
Brennan stated in another life-or-death con-
text, “The constitutionality of death itself
under the Cruel and Unusual Punishments
clause is before this Court for the first time;
we cannot avold the question by recalling
past cases that never directly considered it.”
Furman v. Georgia, 408 U.S. 238, 285 (1872).

(b.) The statement that, “We are not aware
that in the taking of any census under this
clause, a fetus has ever been counted.”
(Wade, p. 42, note 53). Appellant submits
that corporations are not counted in a census
either, but they too are Fourteenth Amend-
ment persons (discussed under a separate
point heading in Appellant's Brief, p. 49).

(c.) The statement that, “When Tezxas
urges that a fetus is entitled to Fourteenth
Amendment protection as a person, it faces a
dilemma. Neither in Texas nor in any other
States are all abortions prohibited,” (Wade,
p. 42, note 54). Appellant has discussed the
relevant doctrine of legal necessity (which
applies to postnatal as well as prenatal hu-
man beings) under a separate point heading
at pages 52-54 of Appellant’s Brief.

(d.) The statement that, “Further, the
penalty for criminal abortion specified by
Art. 1195 is significantly less than the mazi-
mum penalty for murder prescribed by Art,
1257 of the Texas Penal Code. If the fetus
is a person, may the penalties be different?”
(Wade, pp. 42-43, note b54). Indeed, the
penalties may be and are different because
States are free to recognize “degrees of evil”
and treat offenders accordingly. Skinner v.
Oklahoma, 316 U.S. 535, 6540 (1942). Killing
an unborn child may, in legislative judg-
ment, involve less personal malice than kill-
ing a child after birth even though the re-
sult is the same (discussed under a sepa=-
rate point heading in Appellant's Brief, pp.
50-51).
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(e.) The statement that, “It has already
been pointed out, n. 49, supra, that in Texzas
the woman is not a principal or an accom=-
plice with respect to an abortion upon her.”
(Wade, p. 42, note 54). The reasons appear to
be historical and pragmatic, and totally un-
related to the personhood of the wunborn
child. Historically, abortion was viewed as an
assault upon the woman because she “was
not deemed able to assent to an unlawful
act against herself,” State v. Farnum, 82 Ore.
211, 161 Pac. 417, 419 (1916). As a result the
woman was considered a victim rather than a
perpetrator of the abortion* Pragmatically,
conviction of the abortionist would frequent-
ly depend upon the testimony of the aborted
woman, especially if a subjective element like
quickening were at lssue. The woman could
hardly be expected to testify if her testi-
mony automatically incriminated her. Peo-
ple v. Nizon, Mich. App. , 201 N.W.
2d 635, 645-46 (Mich. 1972, concurring and
dissenting opinion of Burns, J.). The omis~
sion to incriminate the woman is no more
than a statutory grant of immunity.

(f.) The statement that, “Montana v.
Rogers, 278 F.2d 68, 72 (CA 7 1960), aff'd sub
nom. Montana v. Kennedy, 366 U.S. 308
(1861)" *is in accord” with the proposition
“that the word *person’ as used in the Four-
teenth Amendment, does not include the un-
born” (Wade, p. 43, footnote omitted.) Mon-
tana was decided under the Citizenship
Clause, not the Due Process and Equal Pro-
tection Clauses, and is therefore irrelevant
(discussed under a separate point heading in
Appellant’s Brief, pp. 49-50, and see Byrn
v. N.Y.C. Health & Hospitals Corp., 38 A.D.
24 316, 329, 3290 N.Y.8.2d 722, 734 [1972]).

(g.) The statement that “Keeler v. Superior
Court, ——Cal. , 470 P.2d 617 (1970) and
State v. Dickinson, 23 Ohio App. 2d 259, 275
N.E2d 599 (1970)" are “in accord with"” the
proposition “that the word *person, as used
in the Fourteenth Amendment, does not in-
clude the unborn.” (Wade, p. 43, footnote
omitted). Neither Dickinson nor Keeler was
an abortion case. Under a separate point
heading in Appellant's Brief, pages 54-55,
three reasons are given why the cases are
both firrelevant to the instant appeal and
correct on their facts. Appellant will not re-
peat the reasons here.

None of the seven negative criteria cited
by the Court (pages 19 through 22, supra)
supports a finding that the unborn child is
not a person under Section One of the Four-
teenth Amendment.

In previous papers submitted to the Court
on the instant appeal, appellant has pro-
vided the answer to virtually every erroneous
proposition advanced by the Court in Wade.
Appellant submits that fundamental fairness
requires that the claims of right of appel-
lant’s wards not be summarily dismissed on
the basls of precedent containing these
fundamental errors; rather appellant ought
to be accorded a full hearing on the merits.
II, FUNDAMENTAL FAIRNESS REQUIRES A HEARING.

The constitutional right of life of unborn
children was not, and could not, be “infer-
entlally determined in Vuiich,” (Wade, p.
43) and should not be determined by obiter
in Wade and Bolton. If the Court should dis-
miss the instant appeal on the authority of
Wade and Bolton, unborn children, includ-
ing appellant’s wards, will be left rightless
without ever having been heard. Such a hold-
ing would lower a judicial iron curtain in
every court in the nation against the future
standing of unborn children to claim pro-
tection for their lives. A Judicial holding that
condemns an entire class of live human be-
ings to oblivion without a hearing is lacking
in the fundamental fairness that is the very
foundation of due process.

The cruclal constitutional fact before the
Court s not when life begins but recognition

Footnotes at end of article.
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that an individual human life has begun be-
fore the abortion takes place. At least for
purposes of postponing jurisdiction until
after a hearing on the merits, that fact is as
worthy of judiclal notice as the notice taken
by the Court of “the normal 266-day human
gestation perlod” (Wade, p. 10) for purposes
of giving standing to Roe.

Byrn is the only case that directly presents
the voice of unborn children, themselves, to
the Court. It i1s certainly not an ordinary
case. It is a case of first impression present-
ing a constitutional issue of great magni-
tude—the extent to which human life itself
is protected under the Constitution. The
Court has indicated its awareness ‘‘of the
well known facts of fetal development”
(Wade, p. 41), and knows that ova, sperm
and zygotes are not being aborted under New
York's Elective Abortion Law. No troublesome
judicial notice need be taken in Byrni® The
medical and scientific testimony of experts is
in the record and directly before the Court.
It is uncontradicted and was accepted by all
of the judges in the Courts below. Only in
Byrn are the unborn children, whose lives
depend on the outcome, directly before the
Court. The vital criterion as to the standing
of those children is not birth but that they
live. There is no superior element in the
crude fact of expulsion from a uterus that
would render it a satisfactory 20th Century
determinant of legal human existence. Life,
not birth, is the essential element worthy of
recognition.

A matter so grave as excluding live human
beings from basic constitutional protections
should not become part of the fabric of our
jurisprudence without full opportunity for
the affected human beings, themselves, to be
heard.

Fundamental fairness requires that this
Court afford that opportunity to appellant’s
wards.

III, THE DANGEROUS IMPLICATIONS
A, Compulsory abortion

In Wade, the court grounded its holding in
“the right of personal privacy,” but noted
that “this right is not unqualified and must
be considered against important state inter-
ests in regulation."” (Wade, p. 39) in support
of this qualification and as an example of
an appropriate state limitation on the right
of privacy, the Court cited Buck v. Bell, 274
U.8. 200 (1827) which upheld the validity
of a state statute providing for compulsory
sterilization of mental defectives whose af-
fiiction was hereditary (Wade, p. 39). By
implication in Wade the Court espoused the
constitutional wvalidity of State-imposed
compulsory abortion of wunborn children
diagnosed inirautero as mentally defective.
Neither the child's constitutional rights (of
which the Court could find none) nor the
mother's right of privacy (which the Court
found limited by the State’s “interest” In
preventing the birth of mental defectives)
could, according to Wade, be interposed to
challenge such a statute. The spectre of com-
pulsory abortion assumes additional sub-
stance when one reads (within a page of a
citation to Buck v. Bell) that certain enu-
merated situations “make an early abortion
the only civillzed step to take.” (Douglas, J.,
concurring in Wade and Bolton, p. 8). Pre-
sumably, under Wade, the State would have
an interest, sufficiently compelling, to man-
date “the only civilized step to take,” ie.,
abortion.

B. Ezecution of a sentence of death upon a
pregnant woman

In Furman v. Georgia, 408 U.S, 238 (1972)
it was speculated that capital punishment
might not be unconstitutional so long as it
was mandatorily imposed (408 U.S. at 413,
dissenting opinion of Blackmun, J.). Assum-=-
ing this to be true, Wade would permit a
State to execute a pregnant woman (under
an appropriate mandatory capital punish-
ment statute) at any time during pregnancy
up to the moment before the birth of a
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child. The sense of reverence for the life of
an unborn child, which in the past has un-
derpinned state policies of delaying execu-
tion of a condemned pregnant woman until
the birth of her child (see Appellant's Brief,
pp. 30-32, 62-64, A24-A28), is nowhere evi-
dent in Wade.

C. Involuntary euthanasia

The Court in Wade refused “to resolve
the difficult question of when life begins”
because “medicine, philosophy and theology
are unable to arrive at any consensus,”
(Wade, p. 44)* even though the Court had
before it in briefs of appellee and amici “at
length and in detail the well-known facts
of fetal development.” (Wade, p. 41). These
well-known facts include the fact that an
eight week old unborn child (for instance)
is in genetlcs, in biology, in medical science,
and in appearance nothing less than an
individuated, irreversible, live human being.
(See Appellant’s Brief, pp. 8-10) The con-
troversy to which the Court refers, involves
not whether abortion kills a live human be=-
ing, but whether that live human being is
worth keeping alive or, to put it another
way, whether he may be killed with im-
punity. The factual judgment is clear and
inevitable; what is at issue is a subjective,
individual judgment of whether the life of
a human being distinguished from other
human beings only by dependency, is
“meaningful” (cf. Wade, p. 84).“ The same
kind of controversy could, of course, arise at
the end of life. Because of illness, age or in-
capacity a live human being, indistinguish-
able from other llve human beings except
by dependency, might be claimed by some in
the disciplines of medicine, philosophy and
theology to be no longer alive in a “meaning-
ful* way.”* On the precedent of Wade and
the Court’s unwillingness to recognize the
fact of life unless there 1s a “consensus,” a
State would seem to be free to remove a live
human being (e.g, a senile elderly individ-
ual) from the law's protection, and the
“process of death” (compare the “process of
conception,” Wade, p. 45) could then be
hastened by those who found that the care
of this live human being had forced upon
them “a distressful life and future.” (Com-
pare Wade, p. 38).

The prospect of involuntary euthanasia
is no mere hobgoblin. It results from the
Court’s abandonment in Wade of the con-
stitutional fact doctrine set forth in Napue
v. Illinois (page 16 supra). The Court's re-
fusal to resolve the crucial question of the
fact of life, because of a lack of “consensus,”
establishes a precedent that is as far reach=-
ing as involuntary euthanasia.

D. Selectivity in Recognizing only some hu-
man beings as fourteenth amendment
persons
To the extent that Wade is to be read to

mean that not all live human beings are

“persons” within the Fourteenth Amendment

Equal Protection and Due Process clauses,

it is a dangerous departure from the intent

of the Framers and the Court’s own prilor
interpretation of the word “person” as used
therein (Appellant’s Brief pp. 33-38). Once
these clauses cease to have universal applica-
tion to all who are humans, live and have
thelr being, the Fourteenth Amendment
ceases to be viable. Every unwanted person
may justly feel imperiled.

CONCLUSION

Traditional reverence for human life can-
not long survive in a soclety that surrenders
to doctors, or anyone else, a choice to de-
termine who shall live and who shall die.
Forty-five years ago this Court upheld com-
pulsory sterilization of the feeble-minded in
these words:

“The principle that sustains compulsory
vaccination is broad enough to cover cut-
ting the Fallopian tubes.” Buck v. Bell, 274
U.8. 200, 207.

The analogy is clear. The principle that
sustains termination of wunwanted preg-
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nancies is broad enough to cover the termi-
nation of unwanted lives.

In Germany, earlier in this century, doc-
tors advanced medico-sociological ‘final
solutions” to the problems of the unwanted.
In this way mercy killing of the senlle and
the incurably insane became an accepted
part of “good"” medicine. Great numbers of
sane intellectuals and middle class profes-
sional people accepted a new ethic that de-
manded “life have quality”, and then pro-
ceeded to carry that ethic to its logical con-
clusion until the “Judgment at Nuernberg.”
Only at its peril does soclety strike, as ours
has started to do, at the fundamental con-
sclence of its doctors. It is not the doctor's
province to make a value judgment of a
human life. His task is to help where he can,
relleve pain and continue to treat illness
which is beyond cure. This Court should not
give impetus to a new ethic forelgn to our
traditions and to the reverence for all life
embedded in the Declaration of Independ-
ence. Wade and Bolton should be courage-
ously “re-examined without fear and revised
without reluctance rather than to have the
character of our law impaired, and the beauty
and harmony of the system destroyed by the
perpetuity of error.” 1 Eent's Commentaries
13th Ed. 477.

Wherefore, it 1s respectfully requested that
the Court postpone determination of the
question of jurisdiction and of the motions
now pending before it to affirm or dismiss
the appeal herein until a hearing of the case
on the merits.

APPENDIX A

I. Courts which have declared unambigu-
ously that one of the purposes of their early
anti-abortion statutes was the protectlon of
unborn children:

Alabama—Trent v. State, 16 Ala. App. 485,
73 So. 834 ceri. den., 198 Ala. 695, 73 So. 1002

1916
; Gollrado——ﬂougherty v. People, 1 Colo. 514
(1872)

Idaho—Nash v. Meyer, 54 Idaho 283, 31 P,
2d 273 (1934)

Kansas—~State v, Miller, 90 Ean, 230, 133
Pac. B78 (1913)

New Jersey—State v. Gedicke, 43 N.J.L, 86

1881)

S Ohio—State v. Tippie, 89 Ohio St. 35, 105
N.E. 75 (1913)

Oklahoma—Bowlan v. Lunsford, 176 Okla.
115, 54 P.2d 666 (1936)

Oregon—State v. Ausplund, 86 Ore. 121, 187
Pac. 1019 (1917), rehearing den., 87 Ore, 649,
171 Pac. 385 (1917) appeal dismissed on con-
sent, 261 U.S. 563 (1919)

Vermont—State v. Howard, 32 Vt. 380
(1859)

Virginia—Anderson v. Commonwealth, 190
Va. 665, 58 S.E. 2d 72 (19560)

Washington—State v. Cozx, 197 Wash. 67,
84 P.2d 357 (1938)

II. Courts which have clearly implied that
that one of the purposes of their early anti-
abortion statutes was the protection of un-
born children:

Iowa—=State v. Moore, 25 Iowa 128 (1868)
(1 Harris 631) (1850) (common law)

Maine—Smith v, State, 33 Maine 48 (1851)

Maryland—Worthington v. State, 92 Md.
222, 48 Atl. 365 (1901)

Michigan—People v. Sessions, 58 Mich.
594, 26 N.W. 201 (1888)

Indiana—Montgomery v, State, 80 Ind, 338

1881
§ Neh)mska.——xdwafds v. State, 79 Neb. 251,
112 NW 611 (1907)

New Hampshire—Bennet v. Hymers, 101
N.H. 483, 147 A.2d 108 (1958)

Pennsylvania—Mills v. Commonwealth, 13
Pa. Bt. 630 (1 Harrls 631) (1850) (common
law)

Utah—State v. Crook, 16 Utah 212, 51 Pac.
1091 (1898)

FOOTNOTES

1 The proceedings below and the prior pro-

ceedings before the Court are set forth in
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appellant’s Jurisdictional Statement (here-
inafter referred to as Juris. State.) filed
September 14, 1972, appellant’'s Motion to
Expedite Consideration of Jurisdiction, filed
Beptember 14, 1972 and denied October 10,
1872, appellant’s Brief in Opposition to Mo-
tions to Dismiss, filed October 21, 1972 (here-
inafter referred to as Appellant's Brief), and
appellant’s Application for a Temporary Re-
straining Order (hereinafter referred to as
Motion for a Stay), flled January 5, 1973 and
denied by Mr. Justice Marshall January 11,
1973 and by the Court, January 22, 1973
(A-721).

¢ During reargument of Bolton, October 11,
1872, the Assistant Attorney General of
Georgla stated, “I do not directly represent
the unborn children here * * * their rep-
resentation by a guardian ad litem was de-
nied by the court below.” Doe v. Bolton, Tr.
of Rearg. 21-22.

% Roe v. Wade, Tr. of Rearg. pp. 38-39.

“Unless otherwise indicated, page refer-
ences are to the slip opinions in Wade and
Bolton.

i"We are also of opinion that the distinc-
tlon between a woman being pregnant, and
being quick with child, is applicable mainly,
if not exclusively, to criminal cases * * * "
Hall v. Hancock, 15 Pick. 255, 257 (Mass.
1834).

°See the cases collected in State v. Harris,
90 Kan. 807, 136 Pac. 264 (1918).

7The Court also erred when it concluded
that prior to the incrimination of pre-
quickening abortions in the 19th century,
“a woman enjoyed a broader right to termi-
nate a pregnancy than she does today.”
(Wade, p. 25). A lack of criminal prosecution
cannot be translated into an historical right.
At common law, larceny by false promise
was not a crime, Chaplin v, U.S,, 1567 F. 2d
697, (D.C. Cir. 1946), but few would claim
that a thief “enjoyed a broader right” to
commit a fraudulent larceny than he does
today.

8 The outerles, of course, were against “the
destruction of human life.” (Wade, p. 28,
quoting the 1859 report of the A.M.A. Com-
mittee on Criminal Abortion), whether be-
fore or after quickening. “We had to deal
with human life. In a matter of less im-
portance we could entertain no compromise,
An honest judge on the bench would call
things by their proper names, We could do
no less.” (Wade, p. 27, quoting the 1871 re-
port of the AM.A. Committee on Criminal
Abortion). No subsequent medical soclety or
bar association statement, referred to by the
Court (see Wade, pp. 27-32), denies that
abortion, as a matter of fact, kills a live hu-
man being.

? The cases are also set forth in Appellant’s
Motion for a Stay, pp. 1a-9a and 10a—18a.

10 Appellant would also point out that the
existence of each of his wards has been con-
firmed by a pregnancy test. (Appellant’s
Brief, p. 10). We do not deal here with
“obscurity,” but with the “known rather
than the unknown.” (Cf. concurring opinion
of Douglas, J. in Wade and Bolton, p. 10).
See State v. Sudol, 43 N.J. Super. 481, 120
A.2d 29, 33, cert. den., 25 N.J, 132, 135 A.2d
248 (1957), cert. den., 3556 U.S. 064 (1957),
holding that modern science has advanced
to a point where a court is justified in taking
Judicial notice of the accuracy of a con-
firmed pregnancy test, (See Motion for a
Stay, p. 6a)

Appellant, of course, would not concede
that any human life is de minimis,

There is, however some authority that
“the mother may be gullty of the murder of
a child in ventre sa mere, if she takes polson
with an intent to polson it, and the child is
born alive, and afterwards dies of the poison.”
Beale v. Beale, 1 P.Wms. 244, 246, 24 English
Reports 373 (ch. 1713).

12 Chief Justice Burger, concurring in Wade
and Bolton noted “I am somewhat troubled
that the Court has taken notice of various




17548

sclentific and medical data in reaching its
conclusion,” Slip Opinion p. 1.

13 But see West Virginia State Board of Ed-
wcation v. Barnette, 319 U.S. 624, 638 (1943):
“One’s right to life * * * depend[s] on the
outcome of no elections,”

1 See, e.g., Editorial, California Medicine,
Vol. 113, No, 8, p. 68 (Sept. 1970) (Appendix
B).

)1'1 See, e.g., Fletcher, Indicators of Human-
hood, The Hastings Center Report, vol. 2,
No. 5, p. 1 (November 1872).

APPENDIX B

(This editorial is preprinted from “Califor-
nia Medicine,” Official Journal of the
California Medical Association, Volume
113, Number 3, Pages 67-68, September,
1970)

A NEw ETHIC FOR MEDICINE AND SOCIETY

The traditional Western ethic has always
placed great emphasis on the Intrinsic
worth and equal value of every human life
regardless of its stage or condition. This
ethic has had the blessing of the Judeo-
Christian heritage and has been the basis
for most of our laws and much of our soclal
policy. The reverence for each and every
human life has also been & keystone of
Western medicine and iz the ethic which
has caused physicians to try to preserve,
protect, repalr, prolong and enhance every
human 1life which comes under their sur-
velllance. This traditional ethic is still
clearly dominant, but there is much to sug-
gest that it is being eroded at its core and
may eventually even be abandoned. This of
course will produce profound changes in
Western medicine and in Western society.

There are certain new facts and soclal
realities which are becoming recognized, are
widely discussed in Western soclety and
seem certain to undermine and transform
this traditional ethic. They have come into
being and Into focus as the social by-
products of unprecedented technologic
progress and achievement. Of particular im-
portance are, first, the demographic data of
human population expansion which tends
to proceed uncontrolled and at a geometric
rate of progression; second, an ever growing
ecological disparity between the numbers of
people and the resources avallable to sup-
port these numbers in the manner to which
they are or would llke to become accus-
tomed; and third, and perhaps most impor-
tant a quite new social emphasis on some-
thing which is beginning to be called the
quality of life, a something which becomes
possible for the first time in human history
because of sclentific and technologic devel-
opment. These are now belng seen by a
growing segment of the public as realities
which are within the power of humans to
control and there is quite evidently an in-
creasing determination to do this.

What is not yet so clearly perceived is
that in order to bring this about hard
cholces will have to be made with respect
to what is to be preserved and strength-
ened and what is not, and that this will of
necessity violate and ultimately destroy the
traditional Western ethic with all that this
portends. It will become necessary and ac-
ceptable to place relative rather than ab-
solute values on such things as human
lives, the use of scarce resources and the
varilous elements which are to make up
the quality of life or of living which is to
be sought. This is quite distinctly at vari-
ance with the Judeo-Christian ethic and
carries serlous philosophical, social, eco-
nomic and political implications for West-
ern soclety and perhaps for world society.

The process of eroding the old ethic and
substituting the new has already begun. It
may be seen most clearly in changing atti-
tudes toward human abortion. In deflance
of the long held Western ethlic of intrinsic
and equal value for every human life regard-
less of its stage, condition or status, abortion
is becoming accepted by soclety as moral,
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right and even necessary. It is worth noting
that this shift in public attitude has affected
the churches, the laws and public policy
rather than the reverse. Since the old ethiec
has not yet been fully displaced it has been
necessary to separate the idea of abortion
from the idea of killing, which continues to
be soclally abhorrent. The result has been
a curious avoidance of the sclentific fact,
which everyone really knows, that human
life begins at conception and is continuous
whether intra- or extra-uterine until death.
The very considerable semantic gymnastics
which are required to rationalize abortion
as anything but taking a human life would
be ludicrous if they were not often put forth
under socially impeccable auspices. It is sug-
gested that this schizophrenic sort of subter-
fuge is necessary because while a new ethic
is being accepted the old one has not yet
been rejected.

It seems safe to predict that the new
demographic, ecological and soclal realities
and aspirations are so powerful that the new
ethic of relative rather than of absolute and
equal values will ultimately prevail as man
exercises ever more certain and effective
control over his numbers, and uses his al-
ways comparatively scarce resources to pro-
vide the nutrition, housing, economic sup-
port, education and health care in such ways
as to achleve his desired quality of life and
living. The criteria upon which these rela-
tive values are to be based will depend con-
slderably upon whatever concept of the qual-
ity of life or living is developed. This may
be expected to reflect the extent that quality
of life is considered to be a function of per-
sonal fulfillment; of individual responsibility
for the common welfare, the preservation of
the environment, the betterment of the
specles; and of whether or not, or to what
extent, these responsibilities are to be exer-
cised on a compulsory or voluntary basis.

The part which medicine will play as all
this develops is not yet entirely clear. That it
will be deeply involved is certain. Medicine's
role with respect to changing attitudes to-
ward abortion may well be a prototype of
what is to occur, Another precedent may be
found in the part physicians have played in
evaluating who is and who is not to be
given costly long-term renal dialysis. Cer-
tainly this has required placing relative
values on human lives and the impact of the
physician to this decision process has been
considerable. One may anticipate further de-
velopment of these roles as the problems of
birth control and birth selection are extended
inevitably to death selection and death con-
trol whether by the individual or by society,
and further public and professional deter-
minations of when and when not to use
SCArce resources.

Since the problems which the new demo-
graphic, ecologic and social realities pose are
fundamentally biological and ecological in
nature and pertain to the survival and well-
being of human beings, the participation of
physicians and of the medical profession will
be essential in planning and decision-making
at many levels. No other discipline has the
knowledge of human nature, human be-
havior, health and disease, and of what is
involved in physical and mental well-being
which will be needed. It is not too early for
our profession to examine this new ethic,
recognize it for what it is and will mean for
human soclety, and prepare to apply it in
a rational development for the fulfillment
and betterment of mankind in what Is almost
certain to be a blologically oriented world
soclety.

ArPENDIX C

CONTEMPORARY VIEWS ON PROTECTING UNBORN
LIFE AND ANTIABORTION

United Nations Declaration on the Rights

of the Child, (promulgated by the General

Assembly in 1959.) It reads, in relevant part:

“The child . . . ghall be entitled to grow

and develop in health; to this end, speclal
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care and protection shall be provided both
to him and to his mother, including adequate
pre-natal and post-natal care.” And elsewhere
in the same document it states:

“the child by reason of his physical and
mental immaturity, needs special safeguards
and care, including appropriate legal pro-
tection, before as well as after birth.”

“Declaration of Geneva”, (medical oath
adopted by the General Assembly of the
World Medical Assoclation in 1948.) It
states, in relevant part:

“I will maintain the utmost respect for hu-
man life, from the time of conception; even
under threat, I will not use my medical
knowledge contrary to the laws of human-
tty.”

Karl Barth, (considered by many to be
the pre-eminent Protestant theologian of this
century): “The unborn child,” he wrote,
“is from the very first a child. It is still
developing and has no independent life. But
it is a man and not a thing . . . He who kills
germinating life kills a man.”

Dietrich Bonhoeffer, (the famed Protestant
philosopher and theologian who ended his
days in a Nazl concentration camp): "“To
rajse the question whether we are here con-
cerned with a human being or not is merely
to confuse the issue. The simple fact is that
God certainly intended to create a human
being and that this innocent human being
hes been deliberately deprived of his life.
And that is nothing but murder.”

Dr. George Hunton Williams, (Hollis Pro-
fessor of Divinity at Harvard University):
“The Catholic Church is here defending the
very frontier of what constitutes the mystery
of our belng. At the other end of this front
line is the struggle against euthanasia (in
the striect and deliberate sense). Unless
these frontiers are vigilantly defended, the
future is grim with all the prospects of man’s
cunning and contrived manipulation of him-
self and others, Next to the issue of peace in
the world, I feel the opposition to abortion
and euthanasia constitutes the second major
moral issue of our society (racial Integration
and the preservation of the family being
third and fourth in the American perspective
of priorities), In the cause of defending the
rights of the unborn, all Christians should
be rallied.

""The Catholie position on abortion should
not be assailed as ‘sectarlan’ or deplored by
some Protestants as 'too harsh’ in the pres-
ent ecumenical climate. Historically the po-
sition is in fact Judeo-Christian.”

Dr. Billy Graham, (widely known and re-
spected contemporary Protestant evangelist) :
“Murder is murder, whether you shoot the
victim with a revolver, or disconnect his
life support mechanisms.

“Abortion, like many other questionable
things, 1s a symptom of something more
serlous than the act itself. It has long been
allowed by soclety, when the life of the
mother is endangered, but today, all too
often, it is occasioned by the breaking of
God’s laws on sex. Unwanted pregnancy is
the result, not the cause of the difficulty.
If you really want to stop ‘runaway’ abor-
tion, then you must first start with the hu-
man heart, not the body. The Bible says,
‘Keep thy heart with all diligence, for out
of it are the issues of life.' (Proverbs 4:23).

“Physiclans say that the complications
from a ‘vacuum abortion’ are relatively few.
But when you tamper with the body in
what some have called the ‘voiceless injus-
tice,” it 1s also possible to damage the soul.

“Few women plan to have an abortion. It
suddenly appears as the answer to a dilemma.
But, ask the woman who has had one—it
carries a heavy price.

“&iven if abortion were legalized, no law
could take away the feelings of guilt which
inevitably accompany it. You don't violate
the sacredness of life with impunity. Any po-
sitlon which doesn’t respect the rights of the
unborn is a position which opposes those
rights, As Deuteronomy 30:19 says, ‘See, I
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have set before you life and death . .
lite’ "

The Conference of Rabbis of the Chief Rab-
binate of the Holy Land: “Abortion, except
when necessary to save the mother's life, is
in the category of the killing of innocent
human life.”

The Rabbinical Alliance of America, (sup-
ported by the entire Orthodox Rabbinate as
well as by Jewlsh lay groups such as the
Agudah Women of America and the National
Council of Young Israel) urged the immedi-
ate repeal of New York's liberalized abortion
law, which it described as "the most vicious
and barbaric law"” in the history of the
state, “Abortion is not as its advocates say
a private, personal matter in which the law
should not interfere. Where human life is at
stake, the law has always interfered and must
continue to interfere .. .”

APPENDIX D

[From the Evening Star and Dailly News,
Apr. 17, 1973]
WoMEN LEap OPPOSITION TO ABORTION
(By John Lear)

Although the recent Supreme Court de-
cision upholding the legality of abortion
was based largely on the argument that
women have a constitutional right to make a
personal decision concerning the children
they will bear, American women themselves
are not as determined to exercise that right
as men are to guarantee it.

This is perhaps the most surprising find-
ing of a public opinion survey just reported
by political scientists at the University of
Michigan's Institute for Social Research.

The survey disclosed that only a short
time before the Supreme Court in January
voted 7-2 In support of the view that the
Constitution protects the right to abortion,
a majority of the eligible voters of the coun-
try were opposed to abortion,

The data came from computer analysls of
answers given by a sample of 2,738 citizens
questioned between Sept. 15 and Nov. 6, 1972
by ISR surveyors. The sample was statis-
tically representative of the whole electorate,
and the weight of preference against abortion
was roughly 3-2.

When the responses to the ISR question-
naire were separated according to sex, women
in all three of the age brackets covered were
found to be slightly more opposed to abortion
than were men, Here are the figures:

Over age 60—men 67, women 72.

30 to 60 years of age—men 58, women 60.

Under 30 years of age—men 43, women 49.

Among the respondents in the under-30
age group, where a majority of both sexes fa-
vored abortion, the number of women op-
posed to abortion was 6 percent higher than
the number of men,

In June, during the California primary, Dr.
Warren Miller of ISR’s Center for Political
Studies, decided to include the abortion
question in the 1972 edition of a pre-election
survey ISR has been conducting regularly for
a quarter century. By then, abortion not only
had attained the status of a nationally de-
bated social problem but seemed likely to
become an active issue in the presidential
campalgn. The ISR survey recelved the fol-
lowing percentages of favorable responses to
these four statements:

. choose

Abortion should never be forbidden—25 .

percent.

Abortion should be allowed in any case in
which the prospective mother would have
difficulty in bringing up her child—17 per-
cent.

Abortion should be permitted only when
the life of the mother would be endangered
by the birth—47 percent.

Abortion should never be allowed—11 per-
cent.

Although those absolutely in favor of
abortion were more than twice as numerous
as those absolutely opposed, the holders of
the two extreme positions, together totaled
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only a shade more than one-third of the
population sample.

Since those who expressed a more moder-
ate view accounted for almost two-thirds of
the sample, analysts agreed that the most
accurate separation of the data would com-
bine the responses to the first two state-
ments and juxtapose them against the com-
bined responses to the last two. The result
was 42 percent favorable to abortion, 58 per-
cent opposed.

Because opposition to abortion is a tenet
of modern Roman Catholic teaching, a sub-
stantial component of the opposition senti-
ment could be expected to be Catholic. The
ISR data confirmed that expectation.

Of Catholics in the sample, 67 percent were
opposed to abortion. But Catholics make up
something less than a quarter of the popula-
tion of the country and obviously could not
alone account for an electoral majority in
opposition. The balance had to be made up
by non-Catholics. And when all Protestants
were counted together, 59 percent of them
were found to be lined up with the Catho-
lics. Only Jews were steadfastly in favor of
abortion and overwhelmingly so (82 per-
cent),

Other differences became noticeable when
the so-called “establishment” Protestants
(Congressionalists, Episcopalians, Lutherans,
Presbyterians, and several smaller groups)
were split off from the more fundamentalist
Protestant denominations. The Frotestant
“establishment” then was seen to have a 1
percent majority in favor of abortion while
63 percent of the far more numerous funda-
mentalists were opposed.

An even more interesting difference sur-
faced when the attitudes of Catholics, “‘es-
tablishment'” Protestants, and Protestant
fundamentalists were measured in terms of
frequency of worship, Of ‘‘establishment”
Protestants who went to church every week
or almost every week, 57 percent opposed
abortion; of those who appeared in church
only a few times a year or not at all, 59
percent favored abortion.

Catholics who went to church every week
or almost every week were 83 percent opposed
to abortion; those who got to church but
once or twice a vear or never were 51 percent
in favor of aboriion. It was the Protestant
fundamentalists who most resisted abortion
regardless of the regularity of their attend-
ance at church.

Among those who worshipped every week
or almost every week, 76 percent were op-
posed to abortion; when church attendance
dropped to only a few times a year or ceased
altogether, 56 percent of the Protestant fun-
damentalists still opposed abortion.

What other elements influential in defin-
ing traditional morality in America can be
identified in the ISR abortion data?

One is the immediate environment into
which people are born and in which they
grow up. Within the ISR sample, 72 percent
of those reared in a rural setting opposed
abortion, 556 percent of those who grew up
in towns or small cities opposed abortion, and
54 percent of those who lived in big cities
favored abortion,

Education 1s another factor in moral defi-
nition. The more schooling people Lave the
less willing they are to see abortion as an
evil. College people are three times as favor-
able to abortion as are those whose educa-
tion stopped in grade school. However, those
at the college level favor abortion by only a
7 percent margin.

A third facet of traditional morality is so-
cial class. Sixty-five percent of those who
consider themselves members of the working
class are opposed to abortion. Those who
characterize themselves as middle class are so
evenly split on abortion that a majority can-
not be said to exist on either side of the
question.

Race is a factor, too. Blacks are more anti-
abortion than whites are, although only
slightly so.

In view of what the ISR study has already
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revealed, it is not surprising to learn that
the older people are, the more they oppose
abortion. Here the attitudes are expressed
by age bracket;

Percent in opposition
Over 60 years
30 to 60 years
Under 30 years

[Supreme Court of the United States, October
Term, 1971]

No. 70-18

JANE ROE, ET AL., APPELLANTS, V8. HENRY WapEg,
APPELLEE, ON APPEAL FROM THE UNITED
STATES DISTRICT COURT FOR THE NORTHERN
DistrICT OF TEXAS

No. 7040

MaryY DOE, ET AL, APPELLANTS, VS. ARTHUR K.
BOLTON, ET AL,, APPELLEES, ON APPEAL FROM
THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF (GEORGIA

Motion for leave to file brief amicus curiae.
PURPOSE OF THE MOTION

All parties in No. 70-18 (the Texas case
have given their written consent to Dr. Barjt
Heffernan, one of the amici herein, to file an
amicus curige brief.! The appellants in No,
7040 (the Georgia case) have never re-
spzlJlndedd to a request for consent. The ap-
pellees do not object to the
gt ] se amici filing in

INTEREST OF THE AMICI

1. Identification of the amieci. Dr. Bart Hef-
fernan has an appeal presently pending be-
fore this Court in the case of Heffernan, et al.
v. Doe, et al., docketed as No. 70-106, October
1971 term, which case involves the constitu-
tionality of the Illinois criminal abortion
statute, and 1s similar to both Jane Roe, et
al. v. Wade, No. 79-18, and Mary Doe, et al. v.
Bolton, No. 70-40. The Jurisdictional State-
ment in the Heffernan case was filed on
March 29, 1971, but no action was taken
thereon during the last term of Court.

Any ruling on the merits in the Georgia
and Texas cases could profoundly and per-
haps adversely affect the outcome of the
Illinols case, in which case Dr. Heffernan
was appointed guardian ad litem for the class
of unborn children. He asks leave of this
Court to file this amicus curiae brief on be-
half of his wards.

The other amici are physicians, professors
and certain Fellows of the American College
of Obstetrics and Gynecology who seek to
place before this Court the sclentific evi-
dence of the humanity of the unborn so that
the Court may know and understand that
the unborn are developing human persons
who need the protection of law just as do
adults.

These amici also desire to bring to the
Court’s attention the medical complica-
tions of induced abortion, both in terms of
maternal morbidity and mortality (as well
as the mortality to the child), and to show
that these are questions of considerable de-
bate in medicine.

2. The Legal Position of these Amieci in
these cases. The unborn child is a developing
human being who is entitled to the law's pro-
tection just as is an adult.

3. Justification for Participation as Amici,
As previously stated, the issues in these cases,
as well as the pending case of Heffernan v.
Doe, No. 70-106, October 1971 term, are of
the most profound significance in dealing
with the most baslec and fundamental of hu-
man rights: The Right to Life.

In reviewing the Briefs filed in both cases
it appears that no attempt was made to ad-
vise the Court of the scientific facts of life
from conception to birth, or of the medical
complications of induced abortion, and it is
urged that presentation of this information

1 Written consents have been filed with the
clerk of this court.

2 Response of appellees has been filed with
the clerk of this court.
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1s a reasonable justification for participation
by these amici.

CONCLUSION

For the reasons stated and for additional
reasons as contained in and expanded upon
in the Brief itself, these amici respectfully
request this Court to grant this Motion and
grant leave for filing this Brief served here-
with.

Respectfully submitted,
DenNis J. HORAN,
JEROME A. FrazeL, JR.,
THOMAS M, CRISHAM,
DorLores B. HORAN,
JorN D. GorBY,
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I. THE HUMANITY OF THE UNBORN OFFSPRING
OF HUMAN PARENTS HAS BEEN THE CRITICAL
ISSUE IN LOWER FEDERAL COURT ABORTION
CASES

The immediate and intended consequence
of an induced abortion is the destruction of
life of the unborn. It is in the light of this
reality that this Court must consider and de-
cide the profound and far-reaching issues
in these abortion cases.

The amici are concerned physiclians, many
of whom are fellows of the American College
of Obstetrics and Gynecology (FACOG), who
urge this Court to consider the current medi-
cal and sclentific evidence of the humanity
of  the unborn which is contained in this
Brief.

The amici also urge this Court to give
careful consideration to the section of this
Brief concerning the medical complications
of legally induced abortions. Any considera-
tion of the “safety” of legally induced abor-
tions must consider the full range of medi-
cal complications including early and late
physical and psychological complications, as
well as maternal and child mortality.

The Courts below reached their conclu-
slons without considering whether the vic-
tim, ie. the unborn, of the abortion has
constitutionally protected rights. In Roe v.
Wade,* the U.8. District Court for the North-
ern District of Texas, without once mention-
ing, discussing or considering whether the
unborn is a “person’” under the Fifth and
Fourteenth Amendments, or otherwise has
legally protected Interests involved, con-
cluded that the Texas Abortion Laws must
be declared unconstitutional because they
deprive single women and married couples of
their right, secured by the Ninth Amend-
ment, to choose whether to have children.”

In Doe v. Bolton,® the U.8. District Court
for the Northern District of Georgia touched,
but only In passing, upon the primary issue
in this litigation, i.e. the legal “personality"
of the unborn for constitutional purposes.
At one point in the opinion, the Court wrote
that it did not “. . . (posit) the existence of
a new being with its own identity and fed-
eral constitutional rights, . . .”* Elsewhere
in the opinion the Court, in denying a re-
consideration of the Court’s previous order
revoking another’s appointment as guardian
ad litem for the unborn person, wrote that
“. . . the Court does not postulate the exist-
ence of a new being with federal constitu-
tional rights at any time during gestation".

The Bolton Court was thus able to con-
clude that, while procedures for obtaining
an abortion may be controlled, the “reasons
for which an abortion may be obtained” may
not be regulated “because such action un-
duly restricts a decision sheltered by the
constitutional right to privacy” .+

The Bolton Court did point out that once
conception has occurred and the embryo
has formed, “, . . the decision to abort its
development cannot be considered a purely
private one affecting only husband and wife,
man and woman”.5

Other three-judge federal courts presented
with the same clash of ‘rights” between
mother and the unborn have not ignored the
developments of many areas of the law which
have found legal rights in the unborn. For
example, In Steinberg v. Brown ¢ the majority
gave careful consideration to both the rights
of the woman and the unborn, and concluded
that “. . . the state has a legitimate interest
to legislate for the purpose of affording an
embryonic or fetal organlsm an opportunity
to survive.” T This Court concluded that the
state did have that right “. .. and on balance
it is superior to the claimed right of a preg-
nant woman or anyone else to destroy the
fetus except when necessary to preserve her
own life.” 8

In Rosen v, Louisiana State Board of Med-
ical Ezaminers ® the Court recognized that it
was not dealing merely with the question
whether a woman has a generalized right to
choose whether to bear children “. . . but in-
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stead with the more complicated question
whether a pregnant woman has the right to
cause the abortion of the embryo or fetus she
carries in her womb.” ¥ Without deciding
whether the unborn per se is a person pro-
tected by the constitution since that was
not the issue that Court faced, the Rosen
Court concluded that the state of Louisiana
had intended to and could legitimately pro-
tect fetal life against destruction.t

In Corkey v. Edwards** the Court con-
cluded also that the issue involved ultimately
a consideration of more than just the issue
of whether a woman has a right not to bear
children:

“The basic distinction between a decision
whether to bear children which is made be-
fore conception and one which is made after
conception is that the first contemplates the
creation of a new human organism, but the
latter contemplates the destruction of such
an organism already created.”

Finding protection of fetal life an adequate
state interest In invading the woman's
claimed right of privacy, the Corkey Court
concluded:

“To determine the state interest we shall
not attempt to choose between extreme posi-
tions. Whether possessing a soul from the
moment of conception or mere protoplasm,
the fertilized egg is, we think, ‘unique as a
physical entity’, Lucas, Federal Constitu-
tional Limitations of the Enforcement and
Administration of State Abortion Statutes,
46 N. C. L. Rev. T30, 744 (1968), with the
potential to become a person. Whatever that
entity is, the state has chosen to protect its
very existence. The state's power to protect
children is a well established constitutional
maxim. See, Shelton v. Tucker, 364 U.S. 479,
485, Bl B. Ct. 247, 5 L. Ed. 2d 231 (1960);
Prince v. Massachusetts, 321 U.S. 158, at 166-
168, 64 8. Ct. 438, 88 L. Ed. 645. That this
power should be used to protect a fertilized
egg or embryo or fetus during the period of
gestation embodies no logical infirmity, but
would seemingly fall within the ‘plenary
power of government'. Poe v. Ullman, 367 U.S.
497, at 539, 81 8. Ct. 1752, 6 L. Ed. 2d 989
(Harlan, J., dissenting). That there is a state
interest has until recently been taken for
granted. History sides with the state.”” ™

Even this brief review of five federal de-
cisions involving the constitutionality of
state abortion laws makes it clear that
whether or not the Court considers the de-
veloping humanity of the unborn is critical
in its resolution of the issues.’®

The amiei therefore ask this Court to con-
slder the material in this Brief concerning
the modern medical discoveries of the de-
velopment of the unborn.

An expansion of the right to privacy to in-
clude the right of a woman to have an abor-
tion without considering the interests of the
unborn person decides this question against
the unborn. The necessary consequence of
that expansion would be a direct and un-
avoidable conflict between the unborn per-
son's right to life and the woman's extended
right of privacy. Assuming such a conflict, it
is the position of the amici that the more
fundamental and established of the conflict-
ing rights must prevail where they clash. The
right to life is most certainly the most
fundamental and established of the rights
involved in the cases facing the Court today.

FOOTNOTES

1 Roe v. Wade, 314 F, Supp. 1217 (1970) at
1221 (N. D. Tex. 1970).

*Doe v. Bolton, 319 F. Supp, 1048 (N. D.
Ga. 1970).

8 I'bid. p. 1055,

4 Ibid. p. 10786,

B Ibid. p. 1055.

@321 P, Supp. 741 (N. D. Ohio 1970) (J.
Green dissenting).

7 Ibid. p. T48.

EIbid. p. T46.

?318 F. Supp. 1217 (E. D. Louislana 1970)
(J. Cassibry dissenting).

10 I'bid. p. 1223,
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1 Ibid. p. 1225.

12 Corkey v. Edwards, 322 F. Supp. 1248 (N.
D. North Carolina 1871).

13 I'bid. p. 1262,

14 Ibid. p. 1258,

i Even the Bolton Court preserved the
Georgia statute after alluding in its decision
to the creation of a new life after conception,
thus making any decision involving abortion
one affecting the state since it involved de-
veloping human life.

II. THE UNBORN OFFSPRING OF HUMAN PAR-
ENTS IS AN AUTONOMOUS HUMAN BEING!

Even before implantation in the wall of the
uterus the unborn child is responsible for the
maintenance of the pregnant state in the ma-
ternal metabolism (1). The child whose tis-
sue is antigenically different from the mother
sets up protective mechanisms to prevent
maternal immunologic responses from caus-
ing fetal distress (2). The newly formed child
has a remarkable degree of metabolic auto-
nomy (3). For example, the fetal endocrine
system functions autonomously (4).

The recent recognition of this autonomy
has led to the development of new medical
speclalties concerning the unborn child from
the earliest stages of the pregnancy (56).

Modern obstetrics has discarded as un-
scientific the concept that the child in the
womb is but tissue of the mother. As Dr. H.
M. I. Liley, the New Zealand pediatrician, and
research assistant to her famous husband, Dr.
Albert Liley who perfected the intrauterine
transfusion, has sald:

“Another medical fallacy that modern ob=-
stetrics discards is the idea that the preg-
nant woman can be treated as a patlent
alone. No problem in fetal health or disease
can any longer be considered In lsolation. At
the very least two people are involved, the
mother and her child.” (5 at p. 207.)

The courte have also abandoned that con-
cept (7):

We ought to be safe in this respect in
saying that legal separability should begin
where there is blological separabllity. We
know something more of the actual process
of concepticn and foetal development now
than when some of the common law cases
were decided; and what we knew makes it
possible to demonstrate clearly that separa-
bility begins at conception.

The mother’'s biological contribution from
conception on is nourlshment and protec-
tion; but the foetus has become a separate
organism and remalns so throughout its life.
That it may not live if its protection and
nourishment are cut off earlier than the
viable stage of its development is not to
destroy its separability; it is rather to de-
scribe the conditions under which life will
not continue.”

Yet the attack on the statutes below as-
sumes this discredited scientific concept and
argues that abortions should be considered
no differently than any medical measure
taken to protect maternal health (see Texas
appellant’s brief, pp. 94-98), thus completely
ignoring the developing human being in the
mother's womb.

It is our task In the next subsections to
show how cleerly and conclusively modern
sclence—embryology, fetology, genetics, per-
inatology, all of biology—establishes the hu-
manity of the unborn child. We submit that
the data not only shows the constitutionality
of the legislature's effort to save the unborn
from Indiscriminate extermination, but in
Jact suggests a duty to do so. We submit also
that no physician who understands this will
argue that the law 1Is vague, uncertain or
overbroad for he will understand that the
law calls upon him to exercise his art for the
benefit of his two patients; mother and
child,

A. The Unborn Person Is Also a Patient

From conception the chlld is a complex,
dynamic, rapidly growing organism. By a

Footnotes at end of article.
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natural and continuous process the single
fertilized ovum will, over approximately nine
months, develop into the trillions of cells of
the newborn. The natural end of the sperm
and ovum is death unless fertilization oc-
curs, At fertilization a new and unique being
is created which, although receiving one-
half of its chromosomes from each parent,
is really unlike either (8) (6) (9) (10 at p.
18).

About seven to nine days after conception,
when there are already several hundred cells
of the new individual formed, contact with
the uterus is made and implantation begins.
Blood cells begin at 17 days and a heart as
early as 18 days. This embryonic heart which
begins as a simple tube starts Irregular
pulsations at 24 days, which, in about one
week, smooth into a rhythmic contraction
and expansion (8) (9) (10) (6).

Straus, et al. have shown that the ECG
on a 23 mm embryo (7.5 weeks) presents the
existence of a functionally complete cardiac
system and the possible existence of a Myo-
neural or humoral regulatory mechanism.
All the classic elements of the adult ECG
were seen (11). Marcel and Exchaquet ob-
served occasional contractions of the heart
in a 6 mm (2 week) embryo. They also ob-
tained tracing exhibiting the classical ele-
ments of the ECG tracings of an adult In a
15 mm embryo (5 weeks) (12).

One commentator has indicated that about
4 days postconception under a special micro-
scope the prospective sex can already be
determined (10 at p. 23).

Commencing at 18 days the developmental
emphasis 1s on the nervous system even
though other vital organs, such as the heart,
are commencing development at the same
time. Such early development is necessary
since the nervous system integrates the ac-
tion of all other systems. By the end of the
20th day the foundation of the child’'s brain,
spinal cord and entire nervous system will
have been established. By the 6th week after
conception this system will have developed
so well that it 15 controlling movements of
the baby's muscles, even though the woman
may not be aware that she Is pregnant. By
the 33rd day the cerebral cortex, that part
of the central nervous system that governs
motor activity as well as intellect may be
seen (8) (13) (10).

The baby's eyes begin to form at 19 days.
By the end of the first month the foundation
of the brain, spinal cord, nerves and sense
organs is completely formed. By 28 days the
embryo has the building blocks for 40 pairs
of muscles situated from the base of its
skull to the lower end of its spinal column.
By the end of the first month the child has
completed the period of relatively greatest
size Increase and the greatest physical change
of a lifetime. He or she is ten thousand times
larger than the fertillzed egg and will increase
its weight six billlon times by birth, having
in only the first month gone from the one
cell state to millions of cells (8) (9) (10) (6)
(13). [See Fig. 1.]

Shettles and Rugh describe this first month
of development as follows:

“This, then, is the great planning period,
when out of apparently nothing comes evi-
dence of a well Integrated individual, who
will form along certain well-trled patterns,
but who will, in the end, be distinguishable
from every other human belng by virtue of
ultra mlicroscople chromosomal differences.”
(10 at p. 85.)

By the beginning of the second month the
unborn child; small as it is, looks distinctly
human, (See Fig. 1.) Yet, by this time the
child’s mother is not even aware that she is
pregnant (6).

As Shettles and Rugh state:

“And as for the question, ‘when does the
embryo become human?' the answer is that
it always had human potential, and no other,
from the instant the sperm and the egg came
together because of its chromosomes.” (Em-
phasis in original.) (10 at p. 40.)

At the end of the first month the child is
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about 14 of an inch in length. At 30 days the
primary brain is present and the eyes, ears
and nasal organs have started to form. Al-
though the heart is still incomplete, it is
beating regularly and pumping blood cells
through a closed vascular system (8). The
child and mother do not exchange blood, the
child having from a very early point in its
development its own and complete vascular
system (8) (9) (10) (12) (13).

Earliest reflexes begin as early as the 42nd
day. The male penis begins to form. The child
is almost 14 inch long and cartilage has be-
gun to develop (8) (9). [See Fig. 2.]

Even at 514 weeks the fetal heartbeat is
essentially similar to that of an adult in
general configuration (12) (13). The energy
output is about 209 that of the adult, but
the fetal heart is functionally complete and
normal by 7 weeks (12) (13), Shettles and
Rugh describe the child at this point of its
development as a 1-inch miniature doll with
a large head, but gracefully formed arms and
legs and an unmistakably human face (10 at
p. 54). [See Fig. 2]

By the end of the seventh week we see a
well proportioned small scale baby. In its
seventh week, it bears the familiar external
features and all the internal organs of the
adult, even though it is less than an inch
long and weighs only 1/30th of an ounce.
The body has become nicely rounded, padded
with muscles and covered by a thin skin.
The arms are only as long as printed exclama-
tion marks, and have hands with fingers and
thumbs. The slower growing legs have rec-
ognizable knees, ankles and toes (8) (9) (10)
(6). [See Figs. 3 and 4

The new body not only exists, it also func-
tions. The brain in configuration is already
like the adult brain and sends out impulses
that coordinate the functlon of the other
organs, The brain waves have been noted at
43 days [14]. The heart beats sturdily. The
stomach produces digestive juices. The liver
manufactures blood cells and the kidneys
begin to function by extracting uric acid
from the child's blood (13) (49).The muscles
of the arms and body can already be set
in motion (15).

After the elghth week no further primordia
will form; everything is already present that
will be found in the full term baby (10 at
p- T1). As one author describes this perlod:

“A human face with eyelids half closed
as they are in someone who is about to fall
asleep. Hands that soon will begin to grip,
feet trying their first gentle kicks,” (10 at

. T
h From this point until adulthood, when
full growth is achieved somewhere between
25 and 27 years, the changes in the body will
be mainly in dimension and in gradual re-
finement of the working parts (8) (46).

The development of the child, while very
rapid, i1s also very specific. The genetlc pat-
tern set down in the first day of life instructs
the development of a specific anatomy. The
ears are formed by seven weeks and are
specific, and may resemble a family pattern
(18). The lines in the hands start to be
engraved by eight weeks and remain a dis-
tinctive feature of the individual (45) (49).
[See Fig 3]

The primitive skeletal system has com-
pletely developed by the end of six weeks
(8) (2). This marks the end of the child’s
embryonic (from Greek, to swell or teem
within) period. From this point, the child
will be called a fetus (Latin, young one or
offspring) (9). [See Fig. 2]

In the third month, the child becomes
very active, By the end of the month he can
kick his legs, turn his feet, curl and fan his
toes, make a fist, move his thumb, bend his
wrist, turn his head, squint, frown, open his
mouth, press his lips tightly together (15).
He can swallow and drink the amnlotic fluid
that surrounds him. Thumb sucking is first
noted at this age. The first respiratory
motions move fluid in and out of his lungs
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with inhaling and exhaling respiratory move-
ments (13) (15). [See Fig, 5]

The movement of the child has been re-
corded at this early stage by placing delicate
shock recording devices on the mother’s
abdomen and direct observations have been
made by the famous embryologist, Daven-
port Hooker, M.D. Over the last thirty years,
Dr. Hooker has recorded the movement of
the child on film, some as early as six weeks
of age. His films show that prenatal be-
havior develops Iin an orderly progression
(15) (17) (18).

The prerequisites for motion are muscles
and nerves. In the sixth to seventh week,
nerves and muscles work together for the
drst time (8). If the area of the lips, the
first to become sensitive to touch, is gently
stroked, the child responds by bending the
upper body to one side and making a quick
backward motion with his arms, This is
called a total pattern response because it
involves most of the body, rather than a local
part. Localized and more appropriate reac-
tions such as swallowing follow in the third
month. By the beglnning of the ninth week,
the baby moves spontaneously without being
touched. Sometimes his whole body swings
back and forth for a few moments. By eight
and & half weeks the eyelids and the palms
of the hands become sensitive to touch, If
the eyelid is stroked, the child squints. On
stroking the palm, the fingers close into a
small fist (17) (15) (13) (64).

In the ninth and tenth weeks, the child’'s
activity leaps ahead. Now if the forehead
is touched, he may turn his head away and
pucker up his brow and frown. He now
has full use of his arms and can bend
the elbow and wrist independently, In the
same week, the entire body becomes sensi-
tive to touch (7) (15). [See Pig. 6]

The twelfth week brings a whole new
range of responses. The baby can now move
his thumb in opposition to his fingers. He
now swallows regularly. He can pull up his
upper lip; the initial step in the develop-
ment of the sucking reflex (5). By the end
of the twelfth week, the guality of muscular
response Is altered. It is no longer mario-
nette-like or mechanical—the movements are
now graceful and fluid, as they are in the
newborn. The child is active and the reflexes
are becoming more vigorous. 41l this is before
the mother feels any movement (5) (64).
[See Figs. 6 and 7]

The phenomenon of “quickening” reflects
maternal sensitivity and not fetal compe-
tence.? Dr, Hooker states that fetal activity
occurs at a very early age normally in utero
and some women may feel it as early as
thirteen weeks. Others feel very little as late
as twenty weeks and some are always anxious
l:?g?use they do not perceive movement

Dr. Liley states:

“Historically ‘quickening’ was supposed to
delineate the time when the fetus became
an independent human being possessed of &
soul. Now, however, we know that while he
may have been too small to make his motions
felt, the unborn baby is active and inde-
pendent long before his mother feels him.
Quickening is a maternal sensitivity and de-
pends on the mother’s own fat, the position
of the placenta and the size and strength
of the unborn child.” (5 at pp. 37, 38)

Every child shows a distinct individuality
in his behavior by the end of the third
month. This is because the actual structure
of the muscles varies from baby to baby. The
alignment of the muscles of the face, for
example, follow an inherited pattern. The
faclal expressions of the baby in his third
month are already similar to the faclial ex-
pression of his parents (13) (14) (49). [See
Figs. 5 and 7]

Dr. Arnold Gesell states that: “By the end
of the first trimester (12th week) the fetus
is a sentient moving being. We need not

Footnotes at end of article.
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pause to speculate as to the nature of his
psychic attributes but we may assert that
the organization of his psychosomatic self
is now well under way.” (49 at p. 65)

Further refinements are noted in the third
month. The fingernalls appear. The child's
face becomes much prettier. His eyes, previ-
ously far apart, now move closer together.
The eyellds close over the eyes. Sexual differ-
entiation is apparent in both internal and
external sex organs, and primitive eggs and
sperm are formed. The vocal cords are com-
pleted. In the absence of air they cannot
produce sound; the child cannot cry aloud
until birth, although he is capable of crying
before (8) (13) (8) (58).

Dr. Liley relates the experience of a doctor
who Injected an air bubble into unborn
baby's (eight months) amniotic sac in an
attempt to locate the placenta on x-ray. It
so happened that the air bubble covered the
unborn baby's face. The moment the unborn
child had air to inhale, his vocal cords be-
came operative and his crying became audible
to all present, including the physician and
technical help. The mother telephoned the
doctor later to report that whenever she lay
down to sleep, the air bubble got over the
unborn baby’'s face and he was crying so
loudly he was keeping both her and her hus-
band awake (6 at p. 50) (156 at p. 75).

The taste buds and salivary glands develop
in this month, as do the digestive glands in
the stomach. When the baby swallows amni-
otic fluld, its contents are utilized by the
child. The child starts to urinate (8) (13)

19).

{ From the twelfth to the sixteenth week,
the child grows very rapidly (50). His weight
increases six times, and he grows to eight
to ten inches in height. For this incredible
growth spurt the child needs oxygen and
food, This he receives from his mother
through the placental attachment—much
like he recelves food from her after he is
born. His dependence does not end with ex-
pulsion into the external environment (8)
(9) (13) (6) (10). We now know that the
placenta belongs to the baby, not the mother,
as was long thought (5). [See Fig. 8]

In the fifth month, the baby gains two
inches in height and ten ounces in welght.
By the end of the month he will be about
one foot tall and will weigh one pound. Fine
baby hair begins to grow on his eyebrows
and on his head and a fringe of eyelashes
appear. Most of the skeleton hardens. The
baby’'s muscles become much stronger, and
as the child becomes larger his mother fin-
ally perceives his many activities (8). The
child’s mother comes to recognize the move-
ment and can feel the baby's head, arms and
legs. She may even perceive a rhythmic jolt-
ing movement—fifteen to thirty per minute.
This is due to the child hiccoughing (13) (5)
(6). The doctor can already hear the heart-
beat with his stethoscope (8) (13) (6). [See
Figs. 9 and 10]

The baby sleeps and wakes just as it will
after birth (63) (6). When he sleeps he
invariably settles into his favorite position
called his “lie”. Each baby has a character-
istic lie (5). When he awakens he moves
about freely in the buoyant fluld turning
from side to side, and frequently head over
heel. Sometimes his head will be up and
sometimes it will be down. He may some-
times be aroused from sleep by external
vibrations. He may wake up from a loud tap
on the tub when his mother is taking a
bath. A loud concert or the vibrations of a
washing machine may also stir him Iinto
activity (13). The child hears and recognizes
his mother's voice before birth (19) (20).
Movements of the mother, whether locomo-
tive, cardiac or respiratory, are communi-
cated to the child (19).

In the sixth month, the baby will grow
about two more inches, to become fourteen
inches tall. He will also begin to accumu-
late a little fat under his skin and will in-
crease his weight to a pound and three-
quarters. This month the permanent teeth
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buds come in high in the gums behind the
milk teeth. Now his closed eyelids will open
and close, and his eyes look up, down and
sideways. Dr. Liley feels that the child may
perceive light through the abdominal wall
(20). Dr, Still has noted that electroencepha-
lographic waves have been obtained in forty-
three to forty-five day old fetuses, and so
conscious experience is possible after this
date (14).

The electrophysiologiec rhythm develops
early. Detailed EEG tracings have been taken
directly from the head end of the 16mm
(crown rump) human embryo at 40-odd
days of gestation in Japan (172).

As one writer said:

“Thus at an early prenatal stage of life
the EEG refiects a distinctly individual pat-
tern that soon becomes truly personalized.”
(173)

In the sixth month, the child develops a
strong muscular grip with his hands. He also
starts to breathe regularly and can main-
tain respiratory response for twenty-four
hours if born prematurely. He may even have
a slim chance of surviving in an incubator.
The youngest children known to survive were
between twenty to twenty-five weeks old
(18). The concept of viability is not a static
one. Dr, Andre Hellegers of Georgetown Uni-
versity states that 10% of children born be-
tween twenty weeks and twenty-four weeks
gestation will survive (44A and 44B). Mod-
ern medical intensive therapy has salvaged
many children that would have been con-
sidered non-viable only a few years ago.
The concept of an artificial placenta may
be a reality in the near future and will push
the date of viability back even further, and
perhaps to the earliest stages of gestation
(43) (48). After twenty-four to twenty-eight
weeks the child’s chances of survival are
much greater.

Our review has covered the first six months
of life, By this time the Indlviduality of this
human being is clear to all unbiased ob-
servers. Dr. Arnold Gesell has sald:

“Our own repeated observation of a large
group of fetal infants (an individual born
and living at any time prior to forty weeks
gestation) left us with no doubt that psy-
chologlcally they were individuals, Just as
no two looked allke, so no two behaved
precisely allke. One was impassive when
another was alert. Even among the young-
est there were discernible differences Iin
vividness, reactivity and responsiveness.
These were genuine individual differences,
already prophetic of the diversity which dis-
tinguishes the human family." (49 at p. 172)

B. The Doctor Treats the Unborn Just as
He Does Any Patient

When one views the present state of medi-
cal sclence, we find that the artificial dis-
tinction between born and unborn has van=-
ished. As Dr, Liley says:

“In assessing fetal health, the doctor now
watches changes in maternal function very
carefully, for he has learned that it 1s actu-
ally the mother who is a passive carrier,
while the fetus is very largely in charge of
the pregnancy.” (5 at p. 202) (85)

The new speclalty of fetology is being re-
placed by a newer specialty called perinatol-
ogy which cares for its patients from concep-
tion to about one year of extrauterine exist-
ence (66). The Cumulative Index Medicus
for 1969 contains over 1400 separate articles
in fetology. For the physician, the life proec-
ess is a continuous one, and observation of
the patlent must start at the earllest period
of life. (See 42 U.S.C. 289(d).)

A large number of sophisticated tools have
been developed that now allow the physician
to observe and measure the child’'s reactions
from as early as ten weeks. At ten weeks it is
possible to obtain the electrocardiogram of
the unborn child (22) (11) (12). At this stage
also the heart sounds can be detected with
new ultrasonic techniques (45). The heart
has already been pumping large volumes of
blood to the fast growing child for six weeks,
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With present day technology, the heart of
the child 1s now monitored during critical
periods of the pregnancy by special elec-
tronic devices, including radiotelemetry (23)
(60). Computer analysis of the child’s ECG
has been devised and promises more accu-
rate monitoring and evaluation of fetal dis-
tress (14). A number of abnormal electro=-
cardiographic patterns have been found be-
fore birth. These patterns forewarn the phy-
slclan of trouble after delivery (57) (68) (62).
Analysls of heart sounds through phono-
cardiography is also being done (25) (53).

With the new optical equipment, a physi-
clan can now look at the amniotic fiuld
through the cervical canal and predict life-
threatening problems that are reflected by a
change in the fluld’'s color and turbidity (26)
(27). In the future, the physician will un-
doubtedly be able to look directly at the
growing child using new fiber optic devices
(through a small puncture in the uterus)
and thereby diagnose and prescribe specific
treatment to heal or prevent illness or de-
formity (21) (65).

For the child with severe anemia, the phy-
siclan now gives blood, using an wunusual
technique developed by Dr. A, Liley of New
Zealand. This life saving measure Is carried
out by using new image intensifier x-ray
equipment. A needle is placed through the
abdominal wall of the mother and into the
abdominal cavity of the child. For this pro-
cedure the child must be sedated (via ma-
ternal circulation) and given pain relieving
medication, since It experiences pain from
the puncture and would move away from the
needle if not premedicated. As Dr. H. M. I.
Liley states:

“When doctors first began invading the
sanctuary of the womb, they did not know
that the unborn baby would react to pain
in the same fashion as a child would. But
they soon learned that he would. By no
means a ‘vegetable’ as he has so often been
pictured, the unborn knows perfectly well
when he has been hurt, and he will protest
it just as violently as would a baby lying in
a crib.” (5 at p. 50)

The gastro-intestinal tract of the child is
outlined by a contrast media that was pre-
viously placed in the amniotic fluid and then
swallowed by the child (52). We know that
the child starts to swallow as early as four-
teen weeks (5).

Some children fail to get adequate nutrl-
tion when in utero. This problem can be pre-
dicted by measuring the amount of estradiol
in the urine of the mother and the amount
of PSP excreted after it is injected into the
child (29). Recent work indicates that these
nutritional problems may be solved by feed-
ing the child more directly by introducing
nutrients into the amniotic fluid which the
child normally swallows (250 to 700 cc a day).
In a sense, we well may be able to offer the
child that is starving because of a placental
defect a nipple to use before birth (30),

The amnlotie fluld surrounding the un-
born child offers the physician a convenient
and assessable fluid that he can now test in
order to diagnose a long list of diseases,
Just as he tests the urine and blood of his
adult patients. The doctor observes the
color and volume of amniotic fluld and tests
it for cellura element enzymes and other
chemicals. He can tell the sex of his patient
and gets a more precise idea of the exact age
of the child from this fluid. He can diag-
nose conditions ruch as the adrenogenital
syndrome, hemolytic anemia, adrenal in-
sufficiency, congenital hyperanemia and gly-
cogen storage disease. Some of these, and
hopefully in the future all of these, can be
treated before birth (31) (32) (33) (34) (85)
(36) (37).

At the time of labor, the child’s body can
be obtained from scalp veins and the exact
chemical balance determined before birth.
These determinations have saved many chil-
dren who would not have been considered
in need of therapy had these tests not been
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done (38) (89). The fetal EEG has also
been monitored during delivery (61).

A great deal of work has been done to
elucidate the endocrinology of the unborn
child. Growth hormone is elaborated by
the child at seventy-one days, and ACTH has
been isolated at eleven weeks gestation (40).
The thyroid gland has been shown to func-
tion at ten and a half weeks (51), and the
adrenal glands also at about this age (40).
The sex hormones—estrogen and androgen—
are also found as early as nine weeks (40).

Surgical procedures performed on the un-
born child are few. However, surgical can-
nulation of the blood vessels In an extrem-
ity of the child has been carried out in or-
der to administer blood. Techniques are
now being developed on animals that will
be applicable to human problems involving
the unborn child. Fetal surgery 18 now a
reality in the animal laboratory, and will
soon offer help to unborn patients (28) (41)

42).

§ T}ha whole thrust of medicine is in support
of the notion that the child in its mother
is a distinet individual in need of the most
diligent study and care, and that he is also &
patlent whom science and medicine treats
just as it does any other person (21) (§).

This review of the current medical status
of the unborn serves us several purposes.
Firstly, it shows conclusively the humanity
of the fetus by showing that human life is a
continuum which commences in the womb.
There is no magic in birth. The child is as
much a child in those several days before
birth as he is those several days after. The
maturation process, commenced in the womb,
continues through the post-natal period, in-
fancy, adolescence, maturity and old age.
Dr. Arnold Gesell points out in his famous
book that no king ever had any other begin-
ning than have had all of us in our mother’s
womb (49).

Becondly, we have shown that quickening
is a relative concept which depends upon the
sensitivity of the mother, the position of the
placenta, and the size of the child. At the
common law, the fetus was not considered
alive before quickening,® and therefore we
can understand why commentators like
Bracton and Coke placed so much emphasls
on quickening. But modern science has
proven conclusively that any law based upon
quickening is based upon shifting sands—a
subjective standard even different among
races. We now know that life precedes quick-
ening; that quickening is nothing other than
the mother’s first subjective feeling of move-
ment in the womb. Yet the fetus we know
has moved before this. In spite of these ad-
vances in medicine, some courts and legis-
latures have continued to consider quicken=-
ing as the point when life is magically in-
fused into the unborn. (See Babbitz v. Mc-
Cann, 310 F. Supp. 2830) . No coneept could be
further from the scientific truth.

Thirdly, we have seen that viability is also
a flexible standard which changes with the
advance of these new medical disciplines
some of which are hardly a half dozen years
old. New studies in artificial placentas indi-
cate that viability will become an even more
relative concept and children will survive
outside of the womb at even earlier ages
than the 20-28 weeks in the past. Fetology
and perinatology are only a few years old as
speclalties. Obstetrics is only sixty years old
as a speclalty.

Fourthly, we have seen that the unborn
child is as much a patient as is the mother.
In all the literature opting for permissive
abortion, this simple truth is ilgnored. There
are many doctors who know that the unborn
is also their patient and that they must
exercise their art for the benefit of both
mother and child. When the physician ac-
cepts that he has two patients, he has no
difficulty applying his skill for the benefit of
child and mother. Every doctor practicing
can tell this court when in his medical judg-
ment an abortion is necessary to preserve
life. There is no medical mystery on that
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point. A review of the relevant obstetrics
texts will list the indications—psychiatric
as well—for therapeutic abortion.* When the
doctor makes the decision he must not con-
sider the unborn as “mere tissue of the
mother” or he will certainly weigh it no more
in the balance than any other replaceable
tissue of the mother.
FOOTNOTES

1In this section the citations are accord-
ing to medical journal practices., The num-
bers in the parenthesis refer to the corres-
pondingly numbered work in the medical
bibliography.

2If the Court is interested in the actual
medical history of nineteenth century legis-
lative opposition to abortion, it may con-
sult the American Medical Association, 1846—
1952 Digest of Official Actions (edited F. J. L.
Blasingame 1959), p. 66, where a list of the
repeated American Medical Assoclation at-
tacks on abortion are compiled. It will be
seen that the great medical battle of the
nineteenth century was to persuade legis-
latures to eliminate the requirement of
quickening and to condemn abortion from
conception, see Isaac M. Quimby Introduc-
tion to Medical Jurisprudence, Journal of
American Medical Assoclation, August 6,
1887, Vol. 8, p. 164 and H. C. Markham
Foeticide and Its Prevention, ibid, Dec. 8,
1888, Vol. 11, p. 805. It will be seen that the
Association unanimously condemned abor=
tion as the destruction of “human life”
American Medical Assoclation, Minutes of
the Annual Meeting 1859, The American
Medical Gazette 1859, Vol. 10, p. 409.

#See 4 Blackstone, Commentaries on the
Lalt;s of England, 394-95 (1769) where it is
sald;

“In case this plea Is made in stay of execu-
tion, the judge must direct a jury of twelve
matrons or discreet women to inquire the
fact, and if they bring in their verdict ‘quick
with child’ (for barely, ‘with child’, unless it
be alive in the womb, is not sufficlent, . . .}"

* Bee Quay, Justifiable Abortion, 49 George-
town Law Journal 173, 1060, pp. 180-241,
where the medical reasons for therapeutic
abortions as stated in the standard ob-
stetric works from 1903 to 1960 are stated
and analyzed. Dr. Guttmacher has stated:

“On the whole, the over-all frequency of
therapeutic abortion 1s on the decline. This
is due to two facts: first, cures have been
discovered for a number of conditions which
previously could be cured only by termina-
tion of pregnancy; and second, there has been
a change in medical philosophy. Two decades
ago, the accepted attitude of the physicians
was that If a pregnant woman were 111, the
thing to do would be to rid her of her preg-
nancy. Today 1t is felt that unless the preg-
nancy ltself intensifies the illness, nothing
is accomplished by the abortion.” (66 at p.
13) (See also 67).

Dr. Guttmacher has also said:

“Today it is possible for almost any pa-
tlent to be brought through pregnancy alive,
unless she suffers from a fatal illness such as
cancer or leukemia and, if so, abortion would
be unlikely to prolong, much less save, life.”
(68 atp.9).

Dr. Guttmacher has also said:

“There is little evidence that pregnancy
in itself worsens a psychosis, either intensify-
ing it or rendering prognosis for full recovery
less likely.” (69 at p. 121).

APPENDIX P
ABoRTION—DEATH BEFORE BIRTH

(By Joseph R. Stanton, M.D., FACP.)

The magnificent Life Magazine BSeries
“Life Before Birth" with the pictures of the
human embryo and fetus by Lennart Nilsson
began with the following statement, “The
Birth of a Human Life Really Occurs at the
Moment the Mother's Egg Cell Is Fertilized
by One of the Father's Sperm Cells.”

Abortion attempts to destroy the life that
begins with conception. It usually but not
always results in the death of the growing
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child within the womb. After the first six
months of liberalized abortion in New York
City, the Health Department reported
“eleven live births after abortion procedure,
all infants died within the next day or so.
Two living infants were "discharged from
hospitals" having to be classified as live
births rather than as abortions

During the first 12 weeks of life, abortion
is carried out by either (A) D&C or (B) Buc-
tion Curettage. After twelve weeks, the fetus
is too large to be removed by (A) or (B), so
abortion is attempted by (C) Saline Injec-
tion, and if this is not effective, (D)
Hysterotomy is carried out.

No method of abortion is carrled out in
any significant number of cases without
hazard to the mother. A recent paper from
England makes the following statement:
“The morbidity and fatal potential of crimi-
nal abortion is widely accepted while at the
same time the public is misled into believing
that legal abortion is a trivial incident, even
a lunch hour procedure which can be used
as a mere extension of contraceptive prac-
tice. There has been almost a conspiracy of
silence regarding risks.”

Listed as immediate complications are:

1. The birth of a living child.

2. Cervical lacerations—4.2%.

3. Uterlne performances—1.7%.

4. Fever—156%.

5. Peritonitis—7.2%.

6. Retained products of conception requir-
ing D&C—5%.

7. Septicemla—0.37%.

8. Endometritis—2.5%.

9. Urinary tract infection.

10. Pulmonary embolism.

11. Amniotic fluld embolism.

12. Hemorrhage greater than 500ce. in
9-17% of abortions done by various methods.

Later, additional complications are depres-
sive reactions, subsequent sterility, subse-
quent abnormalities of placental implanta-
tion and a predisposition to premature labor
in future pregnancies. A paper from Czecho-
slovakia states: “We find the immediate acute
inflammatory complications in about 5% of
cases—permanent complications in 20-30%
of all women who had pregnancy interrup-
tions.”

It is believed that this presentation shows
abortion for what it is—a negative and de-
structive approach to life and one of 1ts prob-
lems. Those who have portrayed abortion as
safe, easy, and almost without psychic
trauma have not spoken from the facts. The
current efforts of the American drug indus-
try now spending millions of dollars to per-
fect the prostaglandins so that abortions
may be made microscopic should be no less
objectionable than the destruction of life at
8 weeks or 12 weeks or 24 weeks—before or
after birth. Each one of us began life as a
single cell and that biological process has
continued without interruption to the mo-
ment this line is read. Abortion interrupts,
despolls and destroys human life.

A. D&C OR DILATION AND CURETTAGE

A brief history is taken, the blood typed
and a consent form signed by the patient.
The patient is premedicated and an intraven-
ous is started. Anesthesia, elther regional or
intravenous pentothal is induced, The opera-
tive area is cleansed with antiseptics, a re-
tractor is inserted and the mouth of the
womb or cervix is grasped with a tenaculum
or clamp. A sound or callbrated measure is
inserted to measure the depth of the womb.
The mouth of the womb is then dilated—
“The amount of dilation will depend on the
size of the products of conception.” A sharp
curette—like a long spoon with sharp ser-
rated edges is Introduced and the interior of
the womb methodically scraped. "Often little
tissue comes away at first but the products of
conception are loosened and the ovum forceps
is used to remove them.” An oxytocic is then
given to shrink down the uterus and lessen
bleeding. The patient is watched until recov-
ery from anesthesia occurs and then sent
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back to her room. The pathetic pulp in the
photos above, what were once fragile, living
objects of simple innocence and complex
wonder, are consigned to furnace or sewer
.« . unwanted, undefended, unknown. What
greater sacrifice could the innocent unborn
make but to lay down their lives for their
mothers' convenience.

B. SUCTION CURETTAGE

Preoperative medication and preparation
the same as for D&C. Anesthesia is induced
usually with intravenous pentothal. A spec-
ulum is inserted in the vagina. The cervix
(mouth of the womb, ed.) is grasped with a
tenaculum. Pitressin, to cause the womb to
contract—is injected. The cervix is forcibly
dilated. The suction curette, & tube, is in-
serted Into the uterus, the suction turned
on, present at 70 mm Hg. negative pressure.
The curette is worked in and out rotating
it slowly. “Because the curette and tubing
are transparent, the site of implantation can
be ascertalned from the amount of tissue
withdrawn from different areas of the
uterus. . . . The procedure is completed by
concentrating in the area from which the
bulk is obtained.” The end point of the pro-
cedure is reached when no further tissue
is obtained by suction. The embryonic parts,
broken and crushed are caught in a tissue
trap attached to the machine. A physician
long accustomed to witnessing suffering and
death has said of suction curettage, that in
all his life he has known no more horrible
sight or sound than that produced as the
little human parts thud into and are caught
by the tissue trap.

C. BALINE INJECTION

After twelve weeks, the fetus is so large
that D&C and Suction Curettage are too
dangerous to the mother. At twelve weeks,
there is not enough amniotic fluid in the
sac in which the little aquanaut lives and
moves to do amniocentisis safely. Usually
the physician waits until the unborn child
has grown to 16 weeks size. Life Magazine
states that it is now 5% inches long and,
“quite recognizable now as & human baby.”
After the patlent has emptied her bladder,
the abdomen is then prepared with antisep-
tics. The skin and subcutaneous tissues are
injected with a local anesthetic. A long 18
inch gauge needle is inserted through the
abdominal wall and the wall of the uterus
into the amniotic sac of fluid surrounding
the fetus. Four to five ounces of fluid are
withdrawn and 5-7 ounces of toxic salt solu-
tion 20% sallne (more than 23 times the
concentration of salt solution that is used
for intravenous therapy normally—ed.) 1is
injected. The patient is then given oxytocles
to contract the uterus and often also an
antibiotic. After the toxic solution is in-
jected, electrocardiographic studies in a New
York hospital show that it takes 45 to 120
minutes for the unborn child’s heart to stop.
When the child dies or the uterus is suffi-
ciently irritated, after a latent period of
hours—labor begins and the dead child is
born 24 to 28 hours later. A New York physi-
cian who does saline abortions has said of
this procedure, I hste to do saline injec-
tions—when you inject the saline you see
an increase of fetal movements—Iit’s horri-
ble.” That increase of fetal movements occurs
as the unborn child struggles in his or her
death throes.

D. HYSTEROTOMY

If Saline injection is ineffective or cannot
be completed because of technical difficulty
or reaction, abortion is accomplished by
Hysterotomy. Hysterotomy has been called
the “minlature Caesarean section”. The pa-
tient is prepared and anesthetlzed, the abdo-
men and womb are opened. The fetus is
lifted out. The cord is clamped, The fetus
struggles for a moment and dles. This is ob-
viously unpalatable, particularly to nurses,
so much so that Kaye states “The large
fetuses aborted at greater than 22 weeks ges-
tation become abhorrent to the nursing staff.
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This necessitated the change in policy limit-
ing abortion up to the 20th week.” Hyster-
otomy or Caesarean section has a long and
honored history in medicine, often saving
the life of the mother and the child. When
deliberately used to abort, it destroys the
life of the child. Occasionally, at least, it also
leads to the loss of the life of the mother.

TERMS AND DERIVATIONS

Abortion—Latin Ab-orior, orire,
sum—the one kept from arising.

Embryo—Latin Embryon—the offspring
before its birth.

Fetus—Latin Foetus—the young one.

“Products of Conception"—the abortion-
ists’ term for the embroyo or fetus.

Termination of Pregnancy—abortionists’
term for the act of abortlon.
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Life Magazine,

ORDER OF BUSINESS

The ACTING PRESIDENT pro tem-
pore. Under the previous order the Sen-
ator from Oregon (Mr. HATFIELD) is rec-
ognized for not to exceed 15 minutes.

Mr. MANSFIELD. Mr, President, will
the Senator yield to me for 1 minute?

Mr. HATFIELD. I yield.

COMMITTEE SERVICE

Mr. MANSFIELD. Mr. President, I
send to the desk a resolution and ask for
its immediate consideration.

The ACTING PRESIDENT pro tem-
pore. The resolution will be stated.

The legislative clerk read as follows:

S. Res. 121

Resolved, That the item of paragraph 2
of rule XXV of the Standing Rules of the
Senate, relating to the Committee on Interior
and Insular Affairs, s amended by striking
out “13” and inserting in lieu thereof “14”.

Bec. 2. Mr. Nelson of Wisconsin, be, and
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he is hereby, assigned to service on the Com-
mittee on Interior and Insular Affairs, to fill
& vacancy on that committee. Mr. Nelson
may serve on that committee without regard
to the provisions of the first sentence of para-
graph 6(a) of such rule XXV, for the re-
malinder of the Ninety-third Congress.

The ACTING PRESIDENT pro tem-
pore. Is there objection to the present
consideration of the resolution?

There being no objection, the resolu-
tion (S. Res. 121) was considered and
agreed to.

Mr. MANSFIELD. I thank the Senator
for yielding.

WHEN DOES LIFE BEGIN?

Mr. HATFIELD. Mr. President, I wish
to commend my colleague, the Senator
from New York (Mr. BuckrEy), for his
very thoughtful and thorough statement
on a very important issue of the day,
and to commend him for offering this
amendment to the Constitution with
which I am happy to associate myself.

Few issues prompt the depth and inten-
sity of feeling as does abortion. On either
side of the question, the ardent protag-
onists seem more frequently compelled
by thoughtless passion and even vindic-
tiveness than by sensitive reason. Such
fervor and fury are understandable, for
this issue touches on the most personal
of beliefs, and affects in the most inti-
mate way the lives of women.

An issue marked by such intensity and
divisiveness invites public neutrality on
the part of the politician. Quite candidly,
it usually seems pragmatically imprudent
to become strongly and unapologetically
committed on either side of this con-
troversy.

In truth, I have chosen to identify my-
self unambiguously with a constitutional
amendment safeguarding the existence
of human life in all forms because I am
utterly convinced that issues of the most
profound moral consequence for our so-
ciety, and for all humanity, arc at stake.

I have wrestled with my beliefs about
abortion—morally, legally, biologically,
sociologically, and theologically. In do-
ing so, convictions that I find totally
compelling have been deeply affirmed.
Moreover, I am persuaded that how so-
ciety regards this question directly re-
lates to whether we can choose to nourish
and enhance all life for the development
of its full humanity, or whether we shall
make quiet compromises about the sa-
credness of human life, until the funda-
mental worth of any life becomes subject
to society's discretion, rather than guar-
anteed by that life’s being.

It would be simpler if one concluded
that convictions about abortion, how-
ever deeply felt, were “personal” beliefs
that should be followed individually, but
not applied to society. But the belief in
life’s fundamental right to be has inevi-
table corporate consequences. I do not,
after all, believe merely in my right to
be; I believe in the right of all life to be.
It would be hypoeritical cowardice to hold
such a conviction, but not to propose, as
a legislator, that society embrace this
view.

In opposing our intervention in Indo-
china, for example, I did not merely be-

CONGRESSIONAL RECORD — SENATE

lieve it would be wrong for me, as an
individual, to fight there. I believed that
no American should fight there, which
compelled me to propose legislation ex-
pressing that conviction.

Certainly, abortion, like the war, is an
issue requiring moral judgments by each
of us as individuals. But it is also an is-
sue which society should and must con-
tinually face, making its corporate moral
determinations.

The vitality of our corporate con-
science is the fundamental issue.

Let me elaborate on the issues that
invariably present themselves, in my
view, when considering abortion.

At the heart of all else, we must decide
upon our definition of human life and
determine what value we shall give to
that life. In doing so, it only makes sense,
in my judgment, to start with the knowl-
edge of biology.

The evolution of a human life, seen
through the eyes of scientific inquiry,
unfolds as a miraculous, awe-inspiring
occurrence. It is a profoundly beautiful,
incredulous mystery that prompts praise
and wonder.

At the moment of fertilization, new
life has its beginning. A totally unique
and novel genetic code, expressing a
multitude of inherited characteristics, is
established as this life springs forth at
this instant of creation.

After 5 to 7 days, this re-creative
growing organism of life—the blasto-
cyst—journeys into the uterus to seek
implantation. Already it has developed
the complexity to communicate hor-
monal information to its maternal host.

If successful in its urge for implanta-
tion, and accepted by the body of the
mother, this evolving life then estab-
lishes a life-giving relationship with its
mother. Either before, during, or imme-
diately after implantation segmentation
may occur, causing at least twins.

An awesome dynamism reveals itself
in this new expression of life. Each pres-
ent form is transcended by a far more
complex mode of life, yet one creating
a greater unity. This surging course of
growth is guided by an inborn prineiple.

After the second week of pregnancy—
when the woman becomes aware that she
is pregnant—the embryo begins differen-
tiating its distinct vital organs—the
brain, the heart, the liver, and so on,
with unfathomable precision. The basic
structure of the human cerebral cortex,
the center of consciousness, is outlined
between the 15th and 25th day after fer-
tilization, constituting an astounding
leap in the growth of the life.

By 4 to 5 weeks a heart beat is detect-
able. By 5 to 6 weeks the signs of brain
waves are present. By 6 weeks every
major organ of the fully developed hu-
man can be identified. By the 8th week,
all the basic structures of the grown
human are present, including eyes,
fingers, and toes. From this point on, its
growth will consist of perfecting and
maturing all its structures and organs,
rather than adding anything new.

This whole intricate, stupendous chain
of occurrences describes biologically the
miracle of life’s genesis.

Acknowledging the reality of this proc-
ess, we must ask: Where does the exist-
ence of a human being begin? When is it
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that the individual—personhood—or true
human life comes into being?

The facts of embryology seem com-
pellingly clear to me. Human life—the
existence of the person—begins when
life begins.

When that life commences its develop-
ment, it is human life—not any other
form of life, or not just general life, but
human life. And since it is there, it is
obviously being. It is a human being.
That seems to be the evidence of science.

It may be sensible to point to implanta-
tion, and the time after potential seg-
mentation, as the more precise moment
when truly individual and personal life is
present. At that point, the life has indi-
vidualized itself, and transcended its own
existence by putting itself in relation-
ship to another person. Also, due to this
urge, we come to know life exists only at
this point.

In any case, the thrust seems ahbso-
lutely vivid to me. The life of a human
being begins at life’s beginning.

In my judgment, one cannot begin by
dismissing what is biologicelly self-evi-
dent. The appropriate question we must
ask is not, “When does life begin?” but
rather, “How shall we value the life that
exists, in relation to the life of the
mother, and other values and considera-
tions?”

There is a tendency to approach the
essential questions about life from purely
sociological, or legal framework, without
reference to biological realities. Socio-
logically, we discover that unwanted
children can often face severe and de-
bilitating burdens. We find that mothers
with an unwanted pregnancy may not
properly nourish themselves, and thus,
the life of their developing child. Retar-
dation of that child may be the conse-
quence.

Further, we see that society leaves a
man who is the cause of an unwed
mother with no responsibility, and bare-
ly even any guilt. Yet the mother faces
the emotional and physical demands of
a 9-month pregnancy, plus the psycho-
logical pain that can result, and then
the guilt from a judgmental society. Also,
we know that our planet, as well as a
poverty-stricken family, have limits to
the amount of life that can be fully nur-
tured and sustained. These are all tragic,
terrible realities. But despite the harsh-
ness of such truths, these are not the
criteria for determining when human
life begins, or whether the existence of
that life has value.

It is just as impossible to arrive at a
full answer to these questions from a
purely legal perspective. The law, and the
courts, may determine when personhood
is to be granted legal definition; this, of
course, is the precise intent of the con-
stitutional amendment being proposed.
In the Supreme Court's Wade and Bol-
ton decision, it is maintained that per-
sonhood is recognized, and given rights
under the law, only when that life is
viable outside the womb of the mother.
The Court does not answer the question
of when human life, and personhood, be-
gins. Rather, it makes an arbitrary judg-
ment about when that life is to be valued,
and thus given legal recognition and pro-
tection.

Now we simply cannot blind ourselves
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from the facts of embryology by allow-
ing legal categories, constructed by a
Court decision, to determine the point
when human life shall be valued, and
gain the status of person. There exists a
clear consensus, from a biological view,
that the ability of life to exist outside
the womb in no way gives us a basis for
deciding whether human life—a human
being—is present. The most obvious ref-
utation of such view—beyond all the
embryological realities—is that the point
of viability is purely a function of medi-
cal skill and scientific progress, and thus
is highly variable. Let us push this view
to its logical conclusion. If we reach the
point scientifically in some future dec-
ades where life can be created and sus-
tained totally outside the womb, then is
that life to be valued legally, as human
life and personhood from the beginning
of its development, while life beginning
inside a womb, naturally, is not to be
so regarded?

The reality of a developing life’s total
dependency upon the mother does not
provide reason for regarding it as other
than life. Neither does this fact justify
depriving the emerging person of its
lifesaving environment, any more than
an infant’s basic life need for affection,
warmth, and cuddling would somehow
justify the abandonment of that life.
The state of intimate and total depend-
ency between the mother and the evolv-
ing life within her only underscores the
realization that a human relationship
exists.

As Bernard Haring eloquently ex-
presses this truth in his new book, “Medi-
cal Ethics":

Human solidarity, the intimate depend-
ency of the human person on the other’s
love and protectlon—never are these more
strongly disclosed than during the nine
months the embryo or fetus lives in the
mother's bloodstream, The psychological and
moral maturity of the mother, as mother,
greatly affects her attitude towards the child
she is bearing, It makes an enormous differ-
ence whether she considers the fetus cnly as
“tissue” or entertains motherly feelings to-
wards this living being. The humanization of
all mankind, the totality of human relation-
ships cannot be dissoclated from this most
fundamental and life-giving relationship be-
tween the mother and the unborn child. All
forms of arbitrary rationalization to justify
abortion will lead to other types of alibiing
about interpersonal relationships and further
explosions of violence,

In summary, it seems unreasonable and
irresponsible to apply sociological or
legal criteria as if they transcended sci-
entific and biological evidence when we
define the existence of a human being,
and then decide what value we shall give
to that life. The tendency not to acknowl-
edge known truth about life in order to
view abortion in a more acceptable light
must be honestly confronted and re-
jected if society is to have an ethic based
on reality rather than on what we wish
were true. An editorial in “California
Medicine,” the official journal of the
California Medical Association, force-
fully expressed this point:

In defiance of the long held Western ethic
of intrinsic and equal value for every human
life regardless of its stage, condition or sta-
tus, abortion is becoming accepted by so-
olety as moral, rlght. and even necessary. It
is worth noting that this shift in public at-
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titude has affected the churches, the laws and
public policy rather than the reverse, Since
the old ethic has not yet been fully displaced
it has been necessary to separate the idea of
abortion from the idea of killing, which con-
tinues to be soclally abhorrent. The result
has been a curlous avoidance of the sclen-
tific fact, which everyone really knows, that
human life begins at conception and is con-
tinuous whether intra- or extra-uterine un-
til death. The very considerable semantic
gymnastics which are required to rationalize
abortion as anything but taking a human
life would be ludicrous if they were not often
put forth under socially impeccable auspice.

The Supreme Court’s decision must
also be judged purely on its own legal
terms. The Court sets limits to the legal
definition of personhood—Ilimits which
cannot be justified by more fundamental
biclogical reality. The Court, and our Na-
tion, have dealt in the past with the legal
definition of personhood. The truth of
history is that the most tragic conse-
quences have directly resulted when we,
or another nation, have taken a too re-
strictive view of personhood and the val-
ue of all human life. The institution of
slavery, reducing human heings to the
level of economic commodities, the ovens
at Auschwitz and the slaughter at all the
My Lais of Indochina demonstrate what
becomes possible, tolerable, and even le-
gal from a philosophy of human life and
personhood too narrowly conceived.

The Nation’s definition of personhood,
as set forth by its system of law, has po-
tentially profound and crucial conse-
guences on the rights of every citizen. To
set a legal precedent for restricting the
view of personhood according to certain
artificial criteria is to open the way for
the abuse of our most fundamental and
treasured ideals.

We are obligated to formulate and to
defend a system of law that guarantees
the freedom and safety of persons within
the public domain that we are called to
serve. But we must not view the range of
that “public” too nearsightedly. In our
collective memory we honor most those
lawmakers of the past who were able to
hear and think beyond the vocal din of
their day and to reflect justly on the
needs and plight of those who had no
public voice. It is difficult to bring to mind
an advocate of justice whom history has
condemned for a too “liberal” view of
the range of human life and personhood.

The point is this: What the lessons of
history teach us is that where societies
have erred, they have erred on the side of
bigotry and narrowmindedness. They
have more often than not erred in the di-
rection of failing to grant rights where
those rights were subsequently recog-
nized to be legitimate,

The question, then, iz: How broadly
shall we apply our system of justice?
How liberally shall we interpret the prin-
ciples spelled out in the U.S. Constitu-
tion, and more specifically in the 5th and
14th amendments, which state that no
person shall be deprived “of life, liberty,
or property, without due process of law”
or “the equal protection of the law”?

This was precisely the issue which
Congress sought to settle by the adoption
of the 14th amendment. With the Dred
Scott decision, the Supreme Court in ef-
fect had recognized another criteria,
other than existence, for determining
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personhood. The impulse behind those
who framed and urged the adoption of
the 14th amendment—men like Con-
gressman John Bingham of Ohio, Con-
gressman Thaddeus Stevens, the Radical
Republican leader from Pennsylvania,
Senator Jacob M. Howard of Michigan,
and others—was to make absolute and
unequivocal that when the Constitution
declares that ‘“no person shall be de-
prived of life, liberty, or property with-
out due process of law,” every person
means every human being. No other cri-
teria or limitation can be applied by the
State in defining who is a “person.”

In the words of Congressman Bingham
after the adoption of the joint resolution
proposing the constitutional amend-
ment:

By that great law of ours it is not inquired
whether a man is “free” . . . it 1s only to be
inquired is he a man, and therefore free by
the law of that creative energy which
breathed into his nostrils the breath of life,
and he became a living soul, endowed with
the rights of life and liberty. .. . Before
that great law the only question to be asked
of the creature claiming its protection is this:
Is he a man? Every man is entitled to the
protection of American law, because its divine
spirit of equality declares that all men are
created equal.

The argument for the 14th amend-
ment rests originally with the concepts
of the Declaration of Independence:

We hold these truths to be self-evident,
that all men are created equal, that they
are endowed by their Creator with certaln
unallenable rights, that among these are
life, liberty, and the pursuit of happiness,

These rights are not rights conferred
on man by the State. It is not for the
State to decide what persons shall or
shall not have the right to live. These
rights are ordained by the Creator. That
is why they are universal. Our country
was founded on the principle that hu-
man rights—the most fundamental of
which is the right to life itself—are not
given by governments, but endowed by
God.

The PRESIDING OFFICER (Mr.
STEVENSON) . The Senator’s time has ex-
pired.

Under the previous order, the Senator
from Iowa (Mr. HUGHES) is recognized for
not to exceed 15 minutes.

Mr. HUGHES. Mr. President, I would
like to yield a part of my time to the
Senator from Oregon to complete his
statement, as if it were my own, and I
am certainly more than willing to adopt
it.

Mr. HATFIELD. I would be very ap-
preciative of that. I have about 6 min-
utes more, I would say.

Mr. HUGHES. Mr, President, I ask
unanimous consent to yield a portion of
my time to the Senator from Oregon to
continue with his statement.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HATFIELD. I thank the Senator
from Iowa.

Abraham Lincoln understood the full
meaning of that document:

I should like to know—taking this old
Declaration of Independence, which declares
that all men are equal, upon principle. and
making exceptions to it—where will it stop?
If one man says it does not mean a Negro,
why not another say it does not mean some
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other man? If that Declaration is not the
truth, let us get the statute-book in which
we find it, and tear it out! (If it is the truth.)
Let us stick to it then; let us stand firmly
by it, then.

It is fascinating to discover that ad-
vocates of civil rights during this time,
who framed and supported the 14th
amendment, are among the same men
who successfully urged the adoption of
the Assimilative Crime Statute in 1866,
which adopted as law in Federal terri-
tories antiabortion laws passed recently
before as State statutes. The adoption of
such statutes had been prompted, in
large part, by the growing scientific
knowledge about the process of concep-
tion—the human female ovum was not
discovered until 1827—and the resultant
urgings by physicians and medical asso-
ciations for more specific statutes out-
lawing abortion.

In 1873, Congress responded even more
specifically to these pressures by passing
a law prohibiting the sale, lending, or
giving away of any drug, medicine, or
any article causing unlawful abortion.
The record shows those supporting the
statute included Congressmen and Sen-
ators who were framers and advocates of
the 14th amendment. This was all far
more than coincidence. When one be-
comes convinced that every human being
has fundamental, endowed rights, which
are rooted in the right to life itself, then
it becomes natural to apply that prin-
ciple consistently, and universally.

What, then, do we discover to be the
true legal issues involved with this ques-
tion? We recognize that life is life from
the beginning; it is endowed with per-
sonhood from its outset. To make any
other legal definition of personhood is to
jeopardize and nullify the most basic
right guaranteed by our Constitution—
the right to be. The purpose of the
amendment proposed today is restore an
essential unity to what the law recog-
nizes as a person, and what we know from
science, observation, and conviction to
constitute a human being.

I recognized that everyone may not
agree about the certainty of where per-
sonhood begins. But I suggest that if we
are to err, then let us err on the side of
being too liberal about the definition of
human life. Even if one is unsure about
when personhood originates, that does
not automatically condone adopting a
more restricted, limited view regarding
what constitutes a human being. For if
one is to argue that unborn life may be
taken, more or less at will—outside of
the case where there is a threat to the
life of the mother—then there must be
convincing certainty that a human be-
ing does not exist when that life is elimi-
nated. The burden of proof lies with
those who would advocate abortion to
demonstrate conclusively that they are
not taking human life. It is hard to
imagine where the evidence exists—bio-
logically, philosophically, or in any way—
to conform certainty to that belief. Our
commitment to life’s ultimate, intrinsic
value dictates that we never be careless
with so crucial a question, whatever our
initial views may be. The task must be
to safeguard and preserve human life,
rather than rationalize its expendability.

The reason why it has become so dif-
ficult and even perilous to discuss the
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issue of abortion is because of the grow-
ing realization by women, that they have
inner gifts to express, and roles in society
to explore, that have previously been dis-
regarded and resisted by society—or
more specifically, by men. Women have
suffered deeply and even been dehuman-
ized, by society’s diserimination of them,
and the socially enforced stereotypes
every woman has been expected to ful-
fill. A review of our country’s lamentable
history in granting to women the very
same right we have been discussing—full
personhood under the law—makes us
realize how tragically we have con-
tradicted our ideals about human rights
as far as women are concerned. Further,
the depth of the culture's discriminatory
attitudes, as also in the case of racism,
makes this problem far more complex
than merely one of legal injustice.

Many women today believe deeply that
their worth is defined in ways that far
transcend their ability to bear children.
They see new possibilities vocationally,
and new ways to express their gifts and
capabilities to society. In the process,
they reject the notion that the only nor-
mal, worthy, and respectable role they
should play is that of being a mother.
Rather, that is an option that can be
chosen and embraced, if desired, rather
than arbitrarily imposed by society’s ex-
pectations.

I fully respect these feelings, for I
deeply believe that every person who
comes into this world has unique gifts
which only he or she can give to others.
There must be an atmosphere of freedom
to allow their expression—freedom from
arbitrary roles, rules, and expectations,
which means freedom from prejudice.

But in pursuing these convictions, some
believe that the woman's choice over
whether or not to become a mother must
be guaranteed not just by the preventive
techniques of contraception, but by an
unquestioned right to abortion. They fur-
ther buttress this claim by pointing out
that society, as well as biological reality,
makes the woman’s life bear the full
weight, burden, and guilt of an unwanted
pregnancy, rather than the father.

The harsh and reprehensible treat-
ment, and the deep suffering, that can
be inflicted upon the unwed mother, or
a life unwanted by its parents, is pain-
fully obvious in many instances. But the
crimes of society do not exempt an in-
dividual from moral responsibility; they
cannot be invoked to numb the con-
science, and rationalize what is wrong
into something easily excusable or in-
herently justifiable. Sociological tragedy
does not alter the biological reality of
a life’s existence.

Further, I cannot condone any libera-
tion movement that demands the sacri-
fice of innocent human life. You do not
liberate life by destroying life. The goal,
after all, is the human liberation of all
mankind. It is a tragic and frightful de-
lusion to believe that goal will be en-
hanced by granting the right to take life
at will, claiming this can make one more
fully human. The humanization of man-
kind will never come through condoning
the slaughter of unborn life. Gandhi’s
words apply directly:

The means is the end in the making.

Many cases where abortion is consid«
ered are lives faced with compounded
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personal tragedy. In human terms, noth-
ing can totally erase depth of tragedy
from such lives; that is the province of
religious faith. But society can and must
take steps to at least alleviate this trag-
edy, and assume the responsibility for
the nurturing of all life.

Let me simply outline society’s obliga-
tions, which have yet to be assumed with
true faithfulness and commitment. Every
unborn life has a birthright; for life that
is unwanted by unwed parents, society
must insure that right. This necessitates
maternal care and support so that the
psychological, medical, nutritional, and
financial needs of the mother are fully
cared for, with compassion and accept-
ance, It means that adoption laws need
substantial revision, so especially the
mixed-blood or handicapped child will
find the warmth and love of a family. Our
whole approach to foster care must be
humanized.

To prevent the tragedy of unwanted
pregnancies, we must promote an un-
compromising commitment to sex edu-
cation and family planning services. De-
stroying the myths and teaching the
truth about sex, and the origin of life,
can instill the fundamental reverence
for the miracle of new life, preventing
tragic pregnancies and scarring of lives.

Further, we must recognize the plu-
rality of sexual morality that exists in
our society. That is not likely to change.
But the result need not be unwanted
life. Thus, there should be widespread
knowledge and availability of contra-
ceptive options. This should be stead-
fastly and forthrightly pursued so that
life will not be created unless it is
desired.

The PRESIDING OFFICER (Mr.
SteEVENSON). The Senator’s additional 6
minutes have expired. .

Mr. HATFIELD. Mr. President, I ask
unanimous consent that the remainder
of my statement be printed in the Rec-
ORD as if read.

Mr, HUGHES. Mr. President, since the
time is mine, I will continue to give the
statement of the Senator from Oregon
as though he had given it.

Mr. HATFIELD. I would be very happy
for the Senator to do that.

Mr. HUGHES. Mr. President, I would
be more than happy to adopt the state-
ment of the senior Senator from Oregon.

The Senator from Oregon and the Sen-
ator from New York have given wise and
an unusual amount of research and dedi-
cation to this high purpose. I compli-
ment the Senator from Oregon and the
Senator from New York and others for
undertaking what is obviously a very di-
visive issue in this country at this point.
It is a very controversial one and one
that could have been easily avoided by
those in public life. It will be a very dif-
ficult one for this Nation to face.

I would like to continue with the read-
ing of the excellent statement of the
Senator from Oregon (Mr. HATFIELD) . It
deserves to be stated here this morning.
And with the Senator’s permission, I
will now do so, as follows:

Those who advocate abortion often
cite their genuine concern for the plight
of the poor. It is felt that those who are
poverty stricken should not be subject to
the burden of trying to support children
they may not have planned to bear. Yet I
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believe the dispossessed should be listen-
ed to, and allowed to speak for them-
selves about their needs. The truth is
that in general they have not been the
ones asking for abortion laws to be lib-
eralized. Quite to the contrary, the Rev-
erend Jesse Jackson has termed abortion
a form of genocide practiced against
blacks. He condemned—

The moral emptiness and aloofness that
comes when protecting human life is not
(considered) sacred.

When we realize that society has been
more ready to provide assistance for the
poor to have abortions than for the poor
to have children, maintained by an ade-
quate standard of living, we recognize the
truth spoken by those who view abor-
tion as another form of our oppression of
the poor.

The reality we face is our reverence for
life. On many fronts today we are being
asked and urged to save life. We want
to save endangered species from extine-
tion; we are asked to spare animals the
abuse they suffer at rodeos or from ex-
perimentation; we hear pleas to find
homes for the thousands of stray dogs
populating our dog pounds; and we all
know the urgent demand to preserve our
natural life—to nurture the rare species
of plants, to reverence the value of na-
ture’s beauty, and to protect and enlarge
major portions of our natural habitat
from man'’s destructive encroachment.

Why should this urge to reverence life,
based as it is on a recognition of life’s
transcendent value, exclude a commit-
ment to save unborn human life? I only
plea that we recognize and seek to pre-
serve and nurture the sacredness of life
in all its forms.

Abortion is a form of violence. That is
the undeniable reality. It is the destruc-
tion of life. It furthers the dehumaniza-
tion of life. It cheapens life.

There is no single characteristic of our
society that troubles my inner self more
than the degradation, the cheapening,
the dehumanization of life that we see
all around us today.

That is what is at the heart of the
terrible inhumanity of our policies in
Indochina. Human life became cheap,
and easily expendable—especially Asian
life, which somehow seemed less valuable
than American life. We justified policies
by talking about body counts. And we de-
stroyed all sensitivity to the sanctity of
human life.

That is what happened at Attica. That
is what happens whenever we heed the
frightened and vengeful pleas for “law
and order” that would have us erush the
lives of others.

The same holds true for eapital pun-
ishment. The State cannot be so arro-
gant as to take away that ultimate right
of every citizen—the right to life. Those
who clamor for capital punishment—
even for those certain “exceptions”—do
not sense how basic a right they would
deny.

A cheapness for life plagues our at-
titudes regarding amnesty. We would
ostracize young men from our midst—
ban them forever from our land—because
we disagree with their conscience. It
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means we have little respect for their
lives.

We have suffered so many assaults on
the sacredness of human life that our
conscience is insensitive and numb.

So we face a complex troublesome is-
sue. And what do many want to do? Re-
sort to violence once again. Much of the
impulse is to degrade life, and take life
once again, thinking that it is some kind
of a solution.

Violence is no solution. We have had
enough. It is time it all stopped.

Let me echo the sentiments expressed
by C. Eric Lincoln in the Christian
Century:

I, for one, am sick of blood and blood-
letting—in the streets, on the battlefields
and in the safe aseptic privacy of a doctor’s
office. In our continuing retreat from re-
sponsibility, we are too ready to wipe out the
consegquences of our private and public acts
with a shrug and a resort to blood. But there
are consequences to human behavior—eco-
nomic, political, social, psychological and sex-
ual; and neither the bayonet nor the scalpel
is the ideal means of setting things straight.

Let us believe in life. Let us nourish
life. Let us commit ourselves to life.

Why? Teilhard de Chardin expresses
it best:

How can we account for that irresistible
instinet in our hearts which lead us to-
wards unity whenever and in whatever di-
rection our passions are stirred? A sense of
the universe, a sense of all, the nostalgia
which seizes us when confronted by nature,
beauty, music—of a Great Presence * * *

We are often inclined to think that we
have exhausted the various forms of love
with & man’s love for his wife, his children,
his friends and to a certain extent his coun-
try. Yet precisely the most fundamental form
of passion is missing from this list , . . A
universal love is not only psychologically
possible; it is the only complete and final
way in which we are able to love.

Mr. President, that concludes the re-
marks of the distinguished senior Sena-
tor from Oregon.

Mr. HATFIELD. Mr, President, if the
Senator would yield, I consider it a great
honor that the Senator from Iowa com-
pleted my remarks through his own
voice, and I consider it a great privilege
and an honor to be associated with him
in this amendment.

Mr. President, I ask unanimous con-
sent that the following four articles be
inserted at this point in the REecorb:
“Avoiding a Question About Human
Life,” from the Washington Star; “A
Religious Pacifist Looks at Abortion,” by
Gordan Zahn from Commonweal; “Abor-
tion and the Court” from Christianity
Today; and “Why I Reversed My Stand
on Laissez-Faire Abortion,” from Chris-
tian Century.

There being no objection, the material
was ordered to be printed in the Recorbp,
as follows:

[From the Washington Star, Mar. 7, 1973]
THE COURT AND ABORTION, AVOIDING A
QUESTION ABOUT HUMAN LIFE
(An interview with Dr. Andre Hellegers)

Dr. Hellegers is director of the Eennedy
Institute for the Study of Human Repro-
duction and Bio-Ethics. He is a past pres-

ident of the Soclety for Gynecological Re-
search and the Society for Perinatal Re-
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search. This interview was conducted by
Thomas Ascik of the Star-News staff.

Q. The Supreme Court, in its recent deci-
sion on abortion, calls a pregnant, but other-
wise healthy, woman a “patlent,” and states
that abortion is “primarily and inherently a
medical decision up to the end of the first
trimester."” Is she a patient in the traditional
medical sense?

A. Well, we've traditionally taken care of
pregnant women. The question is whether
you consider pregnancy a disease. Within
the definition of the Court, pregnancy is a
disease. The Court considered the stressful
factors of pregnancy and the possibilities of
future stress in making its decision. So the
Court very rigidly followed the World Health
Organization's definition of health which
says that it is not just the absence of dis-
ease but “a sense of well-being.” If being
pregnant does not give a woman a sense of
well-being, then she’s ill.

Q. The Court uses the term “potential life"
when talking about the fetus. What is a
“potential life?”

A. I don’t understand the language of the
Court myself. You can't talk of the poten-
tial hand or the potential foot of a fetus;
at least I presume not. It’s there or it's not
there, and its obviously there, I think that
people are confusing the term “life” and
the term “dignity."” The whole abortion de-
bate has been very fouled up in its linguis-
ties.

I think the simple biological fact is that
the fetus is human, only because “human’
is a biological category. So, first, the fetus is
categorically human. Second, the fetus is
& “being” because it's there. If it wasn't a
being, you wouldn't need the abortion. So
we're dealing with human beings; we're
dealing with human life.

The issue Is whether we're dealing with
valuable human life, whether we're dealing
with dignity in that life, whether it has to be
protected under the Constitution. All of
these are not biclogical questions.

The unfortunate part of the whole debate
is that people have misused biology to create
phrases like “when does life begin?'' When
the guestion should have been “when does
dignity begin?” They have used terms like
“potential life,” trying to say that life wasn't
there, when the reason for saying that life
wasn't there was because they didn’t attach
any value to it. The abortion issue is funda-
mentally & value issue and not a biological
one.

Q. The Court says that it is only “‘a theory"
that human life is present from conception.
You obviously think that it can be substan-
tiated beyond mere theory.

A. Oh, it's obvious. I don’t know of one
biologist who would maintain that the fetus
is not alive. The alternative to allve is dead.
If the fetus was dead, you would never do
an abortion. Today we are employing eu-
phemisms to pretend that human life is not
present. This stems from the fact that we
are not quite ready yet to say, yes, there is
human life but it has no dignity. We have
wanted to avoid that statement at all costs.

Q. So abortion is only a euphemistic ques-
tion of life?

A. That's right, because of the fear of say-
ing what we know—yes, there is human life
but we attach no value to it. And it has led,
incidentally, to a very interesting phenome-
non. The Court specifically says that it does
not want to take a stand on whether human
life is there or not. But it says, operationally,
you may proceed to abort. If you are not
willing to say when life starts, there are two
possibilities—either it is there or it is not.
If you then proceed to abort you are factu-
ally saying that you may abort even though
human life may be there.

Q. What is “the point of viability?”

A. The Court divides pregnancy into three
sectors. During the first three months it
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rules totally under the issue of privacy.
Then it says, as pregnancy advances, the
state may have a compelling interest in the
fetus at viabllity which it puts at 24 or 28
weeks.

The issue, of course, is that the fetus is
perfectly viable at any time during preg-
nancy provided you leave 1t In place, and it
is only because of your action that it be-
comes not viable. To me the odd situation is
that because you do something to the fetus
and doing that makes it not viable you may
proceed to do so,

Q. What is the “compelling point"” of three
months? The Court says that is the point
at which the woman and her doctor are free
to make a private decislon about abortion,
and the state may step in after three months.

A. The state may step in after three
months except when the life and health of
the woman are involved—and the Court
clearly deflnes health as being economic
state, stress and so forth. Now, any pregnant
woman who says, “I am pregnant and it is
stressful to me,” is right there a candidate
for abortion.

Q. What is the basis of regarding the first
three months as a turning point in preg-
nancy?

A. It's based on the proposition that it is
safer to have an abortlon at that time than
to go ahead and have the childbirth. The
Court says that up to that time the mother’s
health is automatically provable to be bet-
ter off not pregnant than pregnant. And that,
incidentally, is just terrible use of statistics.
What has happened is that one compares the
statistics of undergoing an abortion pro-
cedure with the general statistics on ma-
ternal mortality as whole. Several problems
arise.

First, childbirth as a whole takes nine
months whereas the abortion by definition
takes less than that. So, obvlously, there is
a less risk of dylng in a three-month period
than in a nine-month period because you
have lived less long. The second problem is
that if you die of anything before you have
had a chance to get an abortion, you are
counted among the non-abortion deaths. The
third problem is that all women who want a
child regardless of their health status and
who decide to go through with it, and die,
automatically fall under the death statistics
and not under the abortlon statistics. So
you are really comparing apples and oranges.
It is total misuse of scientific method.

Q. Medically where does the term ‘“the first
trimester” come from?

A. The first trimester comes from the fact
that up to 13 weeks the abortlon procedure
is rather a silmple one, The first trimester has
nothing to do with what a fetus is at 13
weeks compared to what it is at 26 weeks.
Up to 13 weeks 1t Is rather safe to get aborted.
From 13 to 26 weeks you have to change
methods; you have to do saline infusions or
hysterotomies, Then the statistics don't look
quite as good.

The Court maintains that up to 13 weeks
it is safer to be aborted than to have a child,
which is already poor statistics. After 13
weeks the Court recognizes that the abortion
procedure becomes more dangerous and
therefore says that the state may begin to
have some regulations to protect the health
of the woman. After the 27th week there may
be some interest in protecting the fetus as
well. But it again spells out very clearly that
whenever maternal health is involved, as de-
fined under the World Health Organization’s
definition of stress, the state cannot stop the
woman from getting an abortion. The first
trimester has nothing to do with the visa-
bility issue; it has to do with the safety of
the abortion procedure.

Q. You're saying that meaningful life out-
side the womb could start at the 27th week?

A. Well, after the 27th week we no longer
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use the term “abortion” in obstetrical circles.
We then talk about “premature dellvery”.
Now the survival rate between 20 and 28
weeks 1s only 10 percent. The question here
is how long must you have lived to be con-
sldered viable, That’s an issue in its own
right.

What is, of course, absurd about the situa-
tion is that it is the procedure that makes
the fetus unviable. Obviously the chances
of survival are greater the closer to 40 weeks
you are. But viably at any time during preg-
nancy is only with assistance. But it is just
like a newborn child which is only viable
with assistance.

Q. The Court maintains that the abortion
question turns on whether the existing laws
violate a woman's “rights” and “privacy.” Is
the fetus the possession of a woman the same
a8 an appendix?

A. In the opinion of the Court it is. Not
Just the declsion but a great deal of things
that are going around suggest that inter-
course Is a given * * * It shall be without
consequences; philosophically, that is what
we are saying. It is now assumed that inter-
course 1s one action that everyone can engage
in without accepting any consequences, We
are now saying that the decislon whether to
bear a child is not a decision to be made
prior to intercourse.

In the high schools we are trying to teach
children that, good heavens, intercourse does
things. It is very strange the way Justice
Douglas puts it in his concurring opinion.
He says, “The viscissitudes of life produce
pregnancles that may be unwanted.”

We are frying to teach in the high schools
that pregnancies are produced by intercourse,
and here a Supreme Court Justice who BAYS
that pregnancies are produced by “viscissi-
tudes of life.” If he had said that rape pro-
duces pregnancies which are unwanted and
over which one has no control, you might
be able to agree. That is not a decision for
which one must take the consequences be-
cause it was not entered into voluntarily.
The philosophy now becomes all intercourse
is involuntary. Or else everyone is getting
raped. It really is amazing.

Q. The Court allows the state a “con-
cern for the health of the mother,” and allows
the state a concern for the “potential life"
of the fetus, but only after 27 weeks. Why?

A. The Court simply and flatly states
that the fetus is not a person to be pro-
tected under the Constitution. If that is
right, then there is no reason at all for
the Court to worry about the health of
the fetus. Now, very interesting things will
happen as a result of this.

As I read the decislon, you should now
be able to experiment on the fetus in
utero, The Food and Drug Administration
has always had very strict rules about
what drugs may be used in pregnancy.
There has been a lot of talk about setting
up private colonies to test the effects of
drugs on the unborn fetus. As a conse-
quence of this decision it is now possible
to test all drugs on pregnant women who
are going to have an abortion, providing
the woman agrees, of course,

Q. The Court says that it wished “a
consensus™ could have been reached from
philosophers, theologians and doctors about
the starting point of life.

A. There is a consensus on the start-
ing point of life, without any question.
There are many ways to prove when the
starting point of life is. If we were going
to make a test tube baby how would we
do it? We would start off by putting a
sperm and an egg together and if we suc-
ceeded, then we would be in business; we
would have life. The fertilized egg would
develop automatically wunless untoward
events occurred. The first definition of life,
then, could be the abillity to reproduce
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oneself and develop one's own, and this
the fertilized egg has while the individual
egg and sperm do not.

The Court makes some really amazing
biological errors in its decision. When it
deals with the history of abortion, it talks
about what people thought about con-
ception in the past without realizing that
conception was only discovered in the 19th
century. The ovum wasn’t discovered until
1827. The Court says that the Pythagoreans
held as a matter of dogma that the
embryo “was animate from the moment
of conception.” Well we didn't even know
about conception until 150 years ago. The
Pythagoreans were philosophers, not biol-
ogists, but the Court seems to regard their
opinions as dissenting biological opinions.
Factually, of course, they arrived at the
right answer anyway, even though they
knew very little about biology.

But unless you can think about an ovum
as an entity, you cannot talk medically
about a start of life. Before, people
thought the seed was planted and it either
caught or it didn’t, almost as if the seed
itself was life. That is why we have such
crazy terms as insemination, a pure agri-
cultural term that implies that the seed
is planted. One ought to talk about co-
semination or something that recognizes
that the woman contributes an ovum.

The Amerlcan Medical Association in the
10th century took its stand against abor-
tion when it became known what the
process of conception was and what the
ovum was. When they found out when
life began they thought it imperative to
protect it from the beginning,

Q. It seems that the 20th Century has
used the same medical knowledge to draw
the exact opposite conclusion.

A. That's right. Now that it is absolutely
clear how the process works one begins to
falsify history and blame the 19th century
for having written laws which it wrote, not
based on Victorianism, but based on the new
knowledge about the process of conception.
Unless you are aware of the fact that biol-
ogists did not discover the ovum until the
19th century you will completely misread the
history of the subject.

The original idea was that the soul was at-
tached at some time to the body but nobody
knew when the process of body-building
started. When that became known, doctors
and the AMA began to count the start of life
from conception.

It has been commonly assumed that once
human—not cat or rat—life—not death—has
started then the concept of soul or human
dignity has started. That is where the falsity
of the Supreme Court decision lies. If the
Court had said that we know when life starts
but the issue is when we shall protect it or
when we shall attach value to it, then It
would have had rational ground for its deci-
sion. In the whole debate I have resented the
falsification of embryology for the purpose of
avolding the fundamental question—when
shall we attach value to human life?

Do you think the Court could have reached
the same decision if it had put the guestion
on the proper grounds?

A, Ah, that would have been the difficult
one. The Court would have been forced to
say something which the California Journal
of Medicine has already said very clearly. It
says that we know when life starts, let's not
kid ourselves. We ought to admit that we are
handling certain social problems with the
medical technology of killing life that has
already started. The Court didn’t have the
courage of its convictions. So it wound up
with the principle that you may kill the
fetus even though it is already alive, but the
Court didn't quite dare to come out and say
it.

Q. What are some further implications of
the Court's decision?
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A, Hellegers: I am not sure that the Court’s
decision will cause any further harm other
than the killing of fetuses. I am not a
domino-theory man. Some people predict
that euthanasia, infanticide and other prac-
tices will follow hard and soon on the abor-
tion decision. I do think that the abortion
decision and other bio-ethical problems are
common symptoms of an underlying ques-
tion, The question is whether you are going
to have a utilitarian view of man or whether
you are going to have some other view. The
Court's decision is a utilitarlan view. This
fundamental gquestion will come up very
clearly, very shortly when the issue of how
we use live fetus for experimentation comes
up. In England it has already been declded;
you may use the live fetus for experimenta-
tion,

There are two great issues before us now.
First, does one adopt the World Health Orga-
nization’s defilnition of health, and does it
become a doctor's duty to ensure “a sense of
well-being,” which is, in a way, happiness.
The second issue is whether we shall look at
the body in a utilitarian sense or whether
we shall attach some greater value to it,

[From Commonweal]

A RELIGIOUS PACIFIST LOOKS AT ABORTION—
CAN ONE ABSOLUTIZE THE RIGHT TO LIFE?
(By Gordon C. Zahn)

Prudence, if nothing else, would seem to
dictate that a celibate male, especially one
committed to pacifism, should avoid getting
embroiled in controversy with the women's
liberation crowd. Ordinarily I would be all
set to go along with this and not only for
reasons of such prudential restraint. I am
in general agreement with the movement's
objectives and principles and more than
ready to give it the benefit of almost every
doubt—even though I do wish at times that
its principal spokesmen (?) could be a little
more, if not “ladylike,” at least gentlemanly
in their rhetoric and tone. But these are
minor reservations.

There is one point of substance, however,
on which I must register strong disagree-
ment, and that is the Increasing emphasis
being placed on “free abortion on demand"
as a principal plank in the liberationists’
platform. From my perspective as a religious
pacifist, I find this proposal thoroughly
abhorrent, and I am disturbed by the willing-
ness of so many who share my political
and theological approach in most respects
to go along with or condone a practice which
so0 clearly contradicts the values upon which
that approach is based.

In the past I have criticized “establish-
ment” Christians, in particular official Cath-
ollc ecclesiastical and theological spokesmen,
for their hypersensitivity to the evil of kill-
ing the unborn and their almost total dis-
regard of the evil of “post-natal” abortion in
the form of the wholesale destruction of
human life in war. The argument works both
ways and with equal force: those of us
who oppose war cannot be any less con-
cerned about the destruction of human life
in the womb.

In discussing this lssue from a pacifist
standpoint I do not intend to enter upon
two controversies which, though clearly re-
lated to the problem of abortion, are some-
what peripheral to my essential concern for
life and the reverence for life. Thus, the
whole question of the morality of contracep-
tion, obviously one of the alternatives to
abortion as a means of population control,
involves moral principles of an altogether
different order. More closely related but also
excluded from consideration here is the
legal question, that is whether or not anti-
abortion legislation now on the statute books
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should be repealed, modified, or retained.
One can argue, as I shall here, that abortion
is immoral and still recognize compelling
practical and theoretical reasons for not
using state authority to impose a moral judg-
ment that falls so far short of universal
acceptance within the political community.
On the other hand, there are equally com-
pelling arguments upholding legal prohibi-
tion of what has long been considered by
many to be a form of murder; and this takes
on added force to the extent that repeal of
laws already in effect will be interpreted as
officlal authorization of the hitherto for-
bidden practice. Since the intentlon here is
to discuss the objections to abortion itself,
this very important legal question will be
left for others to debate and resolve,

Nor will I comment upon what I consider
the tactical blunder on the part of the liber-
ationists to “borrow trouble” by making so
touchy an issue—on emotional as well as
moral grounds—a central part of their pro-
gram. I must, however, reject the rationale
that is usually advanced to support their
demands, the “property rights” line which
holds that because a woman’s body is "her
own,” she and she alone must be left free
to declde what Is to be done about the devel~
oping fetus.

Leaving aside the obvious fact that the
presence of the fetus suggests a decision that
could have been made earlier, this line of
argument represents a crude reversion to the
model of laissez-faire economics Catholics
of a llberal or radical persuasion have long
since repudlated. Even If one were to accept
the characterization of a woman’s body as
“property” (is it not one of the liberation-
ists' complaints that men and man-made
laws have reduced her to that status?), the
claim to absolute rights of use and disposal
of that property could not be taken seri-
ously. The owner of a badly needed resl-
denial bullding its not, or at least should not
be, free to evict his tenants to suilt a selfish
whim or to convert his property to some friv-
olous or non-essential use. In such a case
we would insist upon the traditional distinc-
tion which describes property as private in
ownership but soclal in use.

To use another example, the moral evil
assoclated with prostitution does not lle
solely, perhaps not even primarily, in the
illleit sex relationship but, rather, in the
degradation of a person to precisely this
status of a “property” avallable for “use” on
a rental or purchase basis. It is a tragic
frony that the advocates of true and full
personhood for women have choosen to pro-
vide ideological justification for attitudes
which have interfered with recognition of
that personhood in the past.

This is not to say, of course, that a woman
does not have prior rights over her own body
but only that the exercise of those rights
must take into account the rights of others.
In monogamous marriage this would pre-
clude a wife's “freedom” to commit adultery
(a principle, it should be unnecessary to
add, which applies to the husband as well).
Similarly, in the case of a pregnancy in wed-
lock, the husband's rights concerning the un-
born child must be respected too; indeed,
even In a pregnancy out of wedlock, the
putative father retains parental rights to the
extent that he is ready to assume his share
of responsibility for the child’s future needs.
In both cases, and this is the crux of the
born child, perhaps the most important
argument, of course, the rights of the un-
claimant of all, must be respected and pro-
tected.

HUMAN RIGHTS

These categories of rights, I insist, are not
to be put in any “property rights" or simi-
lar economic frame of reference. They repre-
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sent elementary human rights arising out
of an intimacy of union between responsible
persons which transcends purely utilitarian
or proprietary considerations. The governing
consideration as far as the unborn child is
concerned is simply this: when do these
rights come into existence? The answer of-
fered here, and I think it is the only answer
compatible with a pacifist commitment, 1s
that they exist at the moment of concep-
tion marking the beginning of the individ-
ual’s 1ife processes,

This has nothing to do with the old the-
ological arguments over whether or not the
soul can be said to be present at conception;
it rests completely upon the determination
of whether or not there ls now something
“living” in the sense that, given no induced
or spontaneous interferences, it will develop
into & human person. We know for certain
that this fertilized ovum is not going to de-
velop into a dog or cat or anything else;
whatever its present or intervening states, it
will at the end emerge as a human child.
One need only consider the usual reaction to
& spontaneous or accldental termination of a
wanted pregnancy. The sorrow of the pros-
pective parents, a sorrow shared by friends
and relatives allke, testifies not only to the
fact that something has “died” but, also,
that this “something"” was human.

So, too, with the medical arguments over
when the fetus becomes ‘“‘viable” and, there-
fore, eligible for birth. It is the life that is
present, not the organism, which should con-
cern us most. Once we agree that soclety’s
origin and purpose lie in the fulfillment
of human capacities and needs, we have es-
tablished the basis for a reverence for life
which goes far beyond such purely technical
determination. SBhould a life once begun be
terminated (whether before or after the
point of viability) because the prospective
mother did not have adequate food and care
or because she was forced by the demands of
her social or economic condition to undergo
excessive physical or psychological strain, we
would have no problem about charging so-
clety with a failure to meet its responsibility.
There is no reason to change this judgment
when the termination is brought about by
deliberate act, either to avold some personal
inconvenience or to serve what may be ra-
tionalized into the “greater good” of the
family unit or, as the eugenicist might put it,
society as a whole. Just as rights begin with
the beginning of the life process, so does
soclety's obligation to protect them.

Recently a new and somewhat terrifying
“viability” test has been proposed In
arguments supporting abortion. No longer is
it to be the stage of physiological develop-
ment which determines whether or not life
is to be terminated but rather the degree to
which “personhood” has emerged or de-
veloped. Although strict logic might suggest
that personhood can be'established only after
the fetus has entered upon its extra-uterine
existence (that s, after the child has been
born) advocates of this new test are ap-
parently willing to extend it back into the
later weeks of pre-natal development as well,

Two objections to this test should be im-
mediately obvlous. In the first place (and
the “generous allowance” of pre-natal per-
sonhood serves as a good illustration of this
point), we are caught up with the same old
problems of judgment that plagued the
older viability standards: if the fetus is to be
consldered viable at x-weeks, what about the
day before that period is completed? If per-
sonhood can be manifested in the pre-natal
period when, let us say, fetuses can be com-
pared In terms of differential activity, what
about the hour before such differences can be
noticed? Is more activity a sign that person-
hood is advanced, or might the absence of
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much activity be a sign of equal, though dif-
ferent, emergence of personhood?

The second objection is even more trou-
bling. Under the old notion of physiological
viability, the child once born was ungues-
tionably viable. The saying may not be true—
or may not remain so in the face of changing
soclial definitions—once the emergence or de-
velopment of personhood is the measure."My
experience as a conscientious objector in
World War II doing alternate service in a
home for mental deficlents introduced me to
literally hundreds of individuals whose state
of retardation was such that they could be
described as “animals” or even ‘‘vegetables”
by members of the institutional staff. Later,
working in a hospital for mental diseases, I
attended paretic and senile patients who had
reached the state of regression and psycho-
loglcal deterioration at which the same terms
could be applied to them and their behavior.
However ardent and sincere the disclaimers
may be, applying the test of personhood to
the unborn is certain to open the way to
pressures to apply that same test to the al-
ready born. In this sense, then, abortion and
euthanasia are ideological twins.

In the old theological formulations of the
problem, the condemnation of abortion was
justified in terms of the “sancity" or the "in-
trinsic worth"” of human life. Today much of
the argument supporting abortion rests upon
similar abstractions applied now to the in-
trinsic worth of the prospective mother's life
or of siblings whose living standards and
Iife-chances might be threatened by the ad-
ditional pregnancy. These are valid concerns
and deserve serious and sympathetic under-
standing; and soclety does have a responsi-
bility to find answers to these problems that
do not involve the sacrifice of the human life
that has begun. Pacifism and opposition to
abortion converge here, for both find their
ultimate justification in the Christian obli-
gation to revere human life and its potential
and to respect all of the rights associated
with it.

The developmental model used by those
who propose emergence of personhood as the
test is basically sound, but as used by the
advocates of abortion it becomes a logical
enormity arguing for a development from
an undefined or unstipulated beginning. A
more consistent approach would see human
life as a continuity from the point of clin-
lcally determined conception to the point of
clinlcally determined death. This physiologi-
cal life-span is then convertible to an exist-
entlal framework as a developmental pattern
of dependence relationships; at the earliest
stages of a pregnancy the dependence is
total; as the fetus develops, it takes on some
of its own functions; at birth, its bodily
functions are physiologically independent
but existential dependency is still the child's
dominant condition. The rest of the pattern
is obvious enough. As the individual matures
and achieves the fullness of personhood, both
functional and behavioral independence be-
come dominant (though never total; culture
and ifs demands must be taken into ac-
count). Finally, advanced age and physical
decline returns him to a state of depend-
ency which may, at the end, approximate
that of his earliest childhood.

Soclety’s responsibilities to the individual
stand in inverse relationship to the growth
and decline of his independence and auton-
omy. It would follow, then, that the im-
mortality of abortion (and euthanasia as
well) lles precisely in the fact that they
propose to terminate the life process when
the dependency is most total, that it would
do so with the approval or authorization of
soclety, that it would seek to justify this
betrayal of soglety’s responsibility on purely
pragmatic grounds. The various claims made
for the social utility of abortion (reducing
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the threat of over-population and now pollu-
tion; sparing the already disadvantaged fam-
ily the strain of providing for yet another
mouth; etc.) or the even less impressive
justifications in terms of personal and all
too often selfish benefits to the prospective
parent(s) have to be put in this context;
and once they are, they lose much of their
force.

The earlier reference to the sorrow caused
by the loss through miscarriage of a wanted
child does not obscure the fact that most
abortion proposals are concerned with pre-
venting the birth of unwanted children.
No one will deny that being regarded as an
unwanted intruder in the family circle will
be psychologically if not always physically
harmful, but there should be other solutions
to this problem than “sparing” the intruder
this unpleasantness by denying him life in
the first place. If a child is “unwanted” before
conception, science has provided sufficient
means for avoiding the beginning of the
life process.

Since the sexual enlightenment burst upon
us a generation or so ago, we have replaced
the old Victorian notions about “the mystery
of sex” with a kind of mechanistic assump-
tlon that man is the helpless victim of his
chemistry and unconscious impulses, an as-
sumption which reduces sexual intercourse
to a direct, natural, and almost compulsive
response to stimull and situations. The other
side of this particular coin i1s the not so
hidden danger that man himself will be re-
defined in strictly biological terms, a largely
accidental event brought into being by the
union of two adult organisms acting in re-
sponse to that Irresistible urge. This is re-
flected in many of the statements made by
advocates of abortion in their references to
the conceived child as a “fertilized ovum.”
The term is perfectly accurate in the strictly
physiological sense; in the Christian per-
spective, however, it leaves something to
be desired.

The act of intercourse, like any other
human act is and must remain subject to
human responsibility. This means that those
who enter upon it should consider the possi-
ble consequences of the act and acknowledge
responsibility for those consequences if and
when they come to pass. Ideally this would
mean that unwanted children would not
be conceived; where the ideal is not
achieved—or where the participants change
their minds after the child is conceived—
it will be soclety’s obligations to assume the
responsibility for the new life that has been
brought into being.

[From Christianity Today, Feb, 186, 1973]
ABORTION AND THE COURT

Writing to Christians in Rome about the
spiritual condition of the pagan world, Paul
diagnosed it in this way: “Although they
knew God, they did not honor him as God
or give thanks to him, but they became
futile in their thinking, and thelr senseless
minds were darkened. Claiming to be wise,
they became fools. . . . Since they did not
see fit to acknowledge God, God gave them
up to a base mind and to improper con-
duct” (Rom. 1:21, 22, 28). Not only the
thinking but often the laws of men, and
even the decisions of religious councils, can
conflict with the laws of God. That is why
Peter and John called before the Sanhedrin,
declared that they must obey God rather
than men (Acts 4:19),

In a sweeping decision January 22, the
United States Supreme Court overthrew the
abortlon statutes of Texas, indeed, of the
states that protect the right of an unborn
infant to life before, at the earliest, the
seventh month of pregnancy. The Court ex-
plicitly allows states to create some safe-
guards for unborn infants regarded as “via-
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ble,” but in view of the present decision, 1t
appears doubtful that unborn infants now
enjoy any protection prior to the instant
of birth anywhere in the United States. Un-
til new state laws acceptable to the Court
are passed—at best a long-drawn-out proc-
ess—it would appear impossible to punish
abortions performed at any stage.

This decision runs counter not merely to
the moral teachings of Christianity through
the ages but also to the moral sense of the
American people, as expressed in the now
vacated abortion laws of almost all states,
including 1972 laws in Massachusetts, New
York, and Pennsylvania, and recently clearly
reaffirmed by statewide referendums in two
states (Michigan and North Dakota). We
would not normally expect the Court to con-
sider the teachings of Christianity and pa-
ganism before rendering a decision on the
constitutionality of a law, but in this case
it has chosen to do so, and the results are
enlightening; it has clearly decided for pa-
ganism, and agalnst Christianity, and this
in disregard even of democratic sentiment
which in this case appears to follow Chris-
tian tradition and to reject permissive abor-
tion legislation.

The Court notes that “ancient religion”
did not bar abortion (Roe et al. v. Wade, No.
70-18 [1973], VI, 1); by “ancient religion,”
it clearly means paganism, since Judalsm
and Christianity did bar abortion). It re-
Jects the “apparent rigidity” of the Hippo-
cratic Oath (“I will give no deadly medi-
cine to anyone if asked, nor suggest any such
counsel; and in like manner I will not give
to & woman a pessary to produce abortion")
on the grounds that it did not really rep-
resent the consensus of pagan thinking,
though pagan in origin, but owed its uni-
versal acceptance to popularity resulting
from “the emerging teachings of Christian-
ity” (idid., VI, 2.) To these, the High Court
unambiguously prefers ‘‘ancient religion,”
that is, the common paganism of the pre-
Christian Roman Empire. Against the offi-
cial teaching of the Roman Catholic Church
that the “life begins at conception” (curi-
ous language on the part of the Court, for
no one denies that the fetus is human, or
that it is alive: the Court apparently means
personal life), the Court presents “new em-
bryological data that purport to indicate
that conception is a ‘process’ over time,
rather than an event, and . . ., new medical
techniques such as menstrual extractions,
the ‘morning-after’ pill, implantation of em-
bryos, artificial insemination, and even arti-
ficlal wombs"” (ibid., IX, B). It is hard to
understand how the contention that con-
ception is a “process” of at most a few days’
duration is relevant to the possible rights
of the fetus at three or six months, and
even harder to comprehend the logic that
holds that “new medical techniques” for
destroying or preserving the embryo “pose
problems” for the view that it was alive
before being subjected to those techniques.

Unwanted pregnancies resulting from a
freely willed and voluntary act of sexual
intercourse are one thing; those resulting
from rape require special consideration. Even
here, I would hold, the reverence for life
which forms the basis of this paeifist re-
Jection of abortion would preclude the in-
tentional termination of the life process be-
gun under such tragic circumstances. The
apparent harshness of this position may be
mitigated somewhat by reflecting that preg-
nancies attributable to true rape (or incest)
represent a small proportion of the un-
wanted. Certainly they do not constitute a
large enough proportion to justify the em-
phasis placed upon them by proponents of
abortion. This provides small consolation
to the victim who has already undergone
the physically and psychologically traumatic
experience of the assault itself and must still
suffer the consequences of an act for which
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she bears no active responsibility. Never-
theless, the life that has begun is a human
life and must be accorded the same rights
and protection associated with the life re-
sulting from normal and legitimate concep-
tions. Here again soclety must do what it can
to provide all possible assistance to the vic-
tim Including compensation (if one can
speak of ‘compensation” in this contextl)
for the sacrifice she has been called upon to
make, In most cases we must assume the
mother will not want to keep the child after
birth, at which point soclety’s responsibility
for its future development will become com-
plete. If a mother does decide to keep her
child, soclety will still have the obligation
to make some continuing provision for ade-
quate care and support.

The position I have outlined here has been
described as unrealistic and even irrespon-
sible in that it absolutizes the right of every
“fertilized ovum” to develop, as one critic put
it, “in a planet which can no longer sup-
port that kind of reproduction and where it
threatens the possibility of realizing the lives
which exist.” The adjectives unrealistic and
irresponsible do not trouble me; they are
fairly standard descriptions of the paeifist
approach, and this is a pacifist case against
abortion. What does trouble me is the rest of
the criticism. The ability or inability of the
planet to support present and projected pop-
ulation totals is still a contested issue, and
even if the prospects were as desperate as
the statement suggests, the question would
still remain as to whether the termination
of unborn life 1s a desirable or acceptable
solution. And as for the “realization” of the
life which exists, it is essentlal to face the
prior question of who is to determine what
that involves and by what standards. How
long we must ask before the gquotas now
being set in terms of “area population
growth” and similar quantitative formulae
are refined by eugenic selectionists into qual-
itative quotas instead? This Is not an idle
fear, and one would think that a movement
dedicated to the elimination of long-stand-
ing inequalities based on the qualitative
distinction of sex should be particularly sen-
sitive to the possibility.

Beyond this there is that matter of “abso-
Iutizing” the right to life, and to this I am
ready to plead gullty. At a time when moral
absolutes of any kind are suspect and the
fashions in theological and ethical dis-
course seem to have moved from situation-
allsm to relativism and now to something
approximating indifferentism, it strikes me
as not only proper but imperative that we
proclaim the value of every human life as
well as the obligation to respect that life
wherever it exists—if not for what it Is at
any given moment (a newly fertilized ovum:
& convicted criminal; the habitual sinner)
at least for what it may yet, with God’s
grace, become.

It is not just a matter of consistency, in
a very real sense it is the cholce between
integrity and hypocrisy. No one who pub-
licly mourns the senseless burning of a na-
palmed child should be indifferent to the
intentional killing of a living fetus in the
womb. By the same token, the Catholic, be
he bishop or layman, who somehow finds it
possible to maintain an olympian silence
in the face of government policies which
contemplate the destruction of human life
on a massive scale, has no right to issue
indignant protests when the same basic dis-
regard for human life is given expression in
government policles permitting or encourag-
ing abortion.

Pleading "“the established medical fact"”
that “until the end of the first trimester,
mortality in abortion [of course the reference
is to maternal mortality—fetal mortality is
100 per cent] is less than that in normal
chilldbirth [nine maternal deaths per 100,000
abortions vs. twenty-five per 100,000 live
births, a differential of 0.016 per cent, of
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course not counting the 100,000 fetal mor-
talities]” (ibid., X), the Court decreed that
a state may not regulate abortion at all dur-
ing the first three months, and during the
second, only to protect the health of the
mother, After “viability,” defined as “about
six months,” when the fetus “presumably
has the capability of meaningful life out-
side the mother's womb,” then, if the State
is interested in protecting fetal life . . . it
may go so far [emphasis added: since abor-
tlon is 100 per cent fatal to the fetus, it is
hard to see the value of "protection” that
goes less far] as to proscribe abortion dur-
ing that period, except when it is necessary
to preserve the life or health of the mother"”
(ibid.). Since health is explicitly defined to
include “mental health,” a very flexible con-
cept, this concession to the protection of the
fetus from seven to nine months will, in
practice, mean little.

The Court based its abortion decision on
the right of privacy, and that without em-
pirical or logical justification. “This right of
privacy . . . is broad enough to encompass a
woman's decision whether or not to termi-
nate her pregnancy,” Justice Blackmun wrote
in delivering the opinion of the Court. But
the right of privacy is not absolute, and,
much more important, no abortion decision
can ever be by any stretch of the ilmagina-
tlon a purely private matter. The fetus, if
not a full-fledged human being, is at least
a being owing his existence as much to father
as to mother, and is therefore an individual
distinet from both. Curlously, fathers are
scarcely mentioned in the fifty-one-page
majority opinion! The decision would appear
to contradict itself when it insists that the
“private” abortion decision must be made In
conjunction with a physician and/or in line
with some kind of medical judgment.

In his concurring opinion, Chief Justice
Burger fatuously comments, “I do not read
the Court's holding today as having the
sweeplng consequences attributed to it by the
dissenting justices [White and Rehngquist].”
The New York state tally stood in 1971 at
a ratlo of 927 abortions for 1,000 live births;
now that abortion has become allowable
nationwide, the ratio will presumably change,
but the experience of nations with easy
abortion suggests that it may very well re-
main as high as one abortion for every two
live births, or even higher. What would the
Chief Justice consider sweeping? Mandatory
abortion for all those falling into a cerfain
class? Infanticide? Mass extermination of
undesirables? Make no mistake: the logic of
the high court could be used with like—in
some cases with greater—force to justify in-
fanticide for unwanted or undesirable in-
fants; the expression, “capability of mean-
ingful life” could cover a multitude of evils
and will, unless this development is stopped
now.

In his dissent, Justice White sums up the
situation and the Court's action:

“The common claim before us is that for
any one of such reasons [he cltes con-
venience, family planning, economics, dislike
of children, the embarassment of illegitimacy,
and others], or for no reason at all, and with-
out asserting or claiming any threat to life
or health, any woman is entitled to an abor-
tion at her request if she is able to find a
medical doctor willing to undertake the pro-
cedure, The Court for the most part sustains
this position; during the period prior to the
time the fetus becomes viable, the Constitu-
tion of the United States values the con-
venience, whim or caprice of the putative
mother more than the life or potential life
of the fetus. . . .

In arriving at this position, the majority
of the Bupreme Court has explicitly rejected
Christian moral teaching and approved the
attitude of what it calls “anclent religlon”
and the standards of pagan Greek and Ro-
man law, which, as the Court notes in self-
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justification, afforded little protection to the
unborn” (Ibid., VI, 1). It is not necessary
to read between the lines for the spiritual
slgnificance of this decision, for the Court
has made it crystal clear.

In view of this, Justice Rehnguist’s dissent=
ing observation that the Court is engaging
in $‘judicial legislation’ may seem almost in-
significant. Nevertheless, we must ask what
remains of the democratic process and the
principle of local initiative when not only
long-standing older laws but the most recent
state laws and even the will of the people
expressed in state-wide referendums are
swept from the board in a single Court ruling,
when the people and their representatives
are prohibited forever—or at least until the
Constitution is amended—from implement-
ing a higher regard for the life of the unborn
than that exhibited by seven supreme judges.

Having previously seen fit to ban the for-
mal, admittedly superficial, and possibly
hypocritical acknowledgment of God that
used to take place in public-school prayers
and Bible readings, the Court has now repu-
diated the Old Testament standards on
capital punishment as cruel and without
utility, and has rejected the almost universal
consensus of Christian moral teachers
through the centuries on abortion. Its latest
decision reveals a callous utilitarianism about
children in the womb that harmonizes little
with the extreme delicacy of its consclence
regarding the imposition of capital punish-
ment.

Christians can be grateful that the court
has not yet made the “right” to abortion
an obligation. It is still possible for us to
consult the will of God In this matter rather
than the laws of the state. The present deci-
sion makes it abundantly clear that we are
obliged to seek his will and not be guided
only by public law. We should recognize the
accumulating evidence that public policy is
beginning to display what Paul called “a base
mind and improper conduct,” and for simi-
lar reasons. Will the time come when this
nation "under God" is distinguishable from
those that are aggressively atheistic only by
our currently greater material aflluence?
Christians should accustom themselves to
the thought that the American state no
longer supports, in any meaningful sense, the
laws of God, and prepare themselves spiritu-
ally for the prospect that it may one day
formally repudiate them and turn against
those who seek to live by them.

[From the Christian Century, April 25, 1973]

WHY I REVERSED My STAND ON LAISSEZ-FAIRE
ABORTION

(By C. Eric Lincoln)

Unrestricted abortion is but one more
example of the retreat from responsibility
which seems characteristic of the times.

In September 1967, I was Invited to Wash=-
ington to joln in an international discussion
on “the terrible choice,” abortion. The sem-
inars were sponsored by the Joseph P. Een-
nedy Foundatlon, and the featured speakers
were some very learned clergymen and schol-
ars from all over the world. Mine was by no
means a major voice in the proceedings, but
somewhere in the footnotes of the record
there may be some notation of what I sald
at the time.

I took the position that in America, at least
the notion of a woman's complete personal
autonomy over her body is, or should be,
so elementary as to preclude debate, and that
to require a woman to be an incubator for a
child she does not want is barbaric and ty-
rannical and in violation of the most basic
expectations of a civilized soclety. But I also
insisted that “any liberalization of the abor-
tion laws [should] serve a constructive in-
terest of those who are particularly disad-
vantaged by the consequences of isolation
and poverty,” and that “their economic and
soclal vulnerability should not be . . . ex-
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ploited by other Interests masquerading as
abortion reform.” I have never been an ad-
vocate of abortion on demand, but as things
have turned out, the fact that I am some-
where on record as standing for what could
be interpreted as a laissez-faire apprcach to
the issue humbles my self-esteem and roils
my conscience as well. My mind has changed.
I have had some second thoughts on the
matter.

The issues have been debated pro and
con in the press for years now, but I am
not aware that any of the sub-issues I am
about to raise has received the attention that
seems due 1t. To be sure, having taken the
“logical’” position in the early years of the
debate, I made no attempt to keep up with
it, awaiting only the confirmation of the
courts—which did occur in due time, to my
increasing apprehension and dismay. For, as
I sald, my mind has changed. So, although
belatedly and after the fact, I feel com-
pelled to ralse the following issues.

(1) Marriage is a civil contract. The part-
ners to that contract are required by law
to assume certain derivative responsibilities
to each other, to the state (society) and to
any children born to their marriage. A mar-
ried person's control over his or her body is
modified by the contract of marriage, which,
among other things, presupposes sexual
("bodily'') love and exclusive access.

Now, a marriage that is not “consum-
mated” by bodily union is customarily con-
sidered null and void. If consummation re-
sults In pregnancy, that pregnancy is the
consequence of two people’s acting in con-
cert; and If that pregnancy reaches its nat-
ural consummation, a child is born. A child
is the natural product of two people who
have had sexual intercourse, and by law and
by custom both share responsibility for the
child. No woman gets pregnant all by her-
self. The child, born or wunborn, belongs
equally to its progenitors. How then can the
decision to terminate—to abort—be limited
to one partner to the marriage contract
and a physician?

(2) An unmarried woman may accept or
refuse sexual intercourse. If she consents, a
contractual relationship is implied, for if a
child is born of that union, the male part-
ner may be assigned the responsibilities of
support of the child and/or its mother. In
& just and reasonable society, rights and
responsibilities occur in tandem. Has not a
man who is legally liable for the conse-
gquences of his participation in sexual inter-
course by mutual consent, an equal right
in the determination of whether the natural
consequences of that act shall be termi-
nated by abortion? A child has a mother and
a father. A fetus is a child in utero. We need
not debate the question of at what point
it becomes "human’; we know by experience
that it becomes human at some point, and
that after nine months, more or less, & child
will be born of every pregnancy if it is not
interrupted. Can a decision so vital to at
least two people be justly made by one?

Stress 1s put on the fact that the woman
must carry the child in her body, to her
possible inconvenience in one way or an-
other. But “incubation” is in some sense
only the counterpart of “procreation.” Both
require the instrumentation of the body and
its processes and resources. One of these
processes requires more time. But society
evens out the responsibilities by placing the
subsequent burden of primary liability upon
the male.

The state (soclety) is a party to every
marriage contract and to every implied
contract of marriage. It must be, because
the state is in loco parentis to every child
whose father and/or mother cannot or will
not accept responsibility for it. If the state
(in the absence of father or mother) must
assume llability should pregnancy run Its
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natural course, does not the state also have
something to say about the interruption of
pregnancy?

The state is the guardian of public welfare
and public policy. In that capacity, it exer-
cises some degree of control over our use
(or abuse) of our bodies in many other
areas. For ezxample, it requires the conver-
slon of some (male) bodies to military tasks;
it confines some bodies in jails or other in-
stitutions, thereby drastically reducing the
options for personal decisions regarding
those bodies. It forbids suicide and restricts
the use of certain beverages or drugs, and
even of some medical practices (e.g., acu-
puncture), which might have a deleterious
effect upon the body. The state requires, on
occaslon, the use of seat belts, helmets, pro-
tective shoes, water treatment, various in-
oculations, among myriads of other prac-
tices which modify the individual's right
to make autonomous decisions about his
body. Even the right not to clothe it is a
regulated right. Probably the state would
prohibit branding of the body as practiced
in the days of slavery, and would hold scari-
fication as a beauty technique to be against
public policy. Does the state have an in-
terest in abortion that it may have over-
looked in the heat of the controversy?

Despite the fact that the issue has been
settled, at least for the time being, by the
BSupreme Court, the gquestions I have ralsed
are in no sense intended to be academie, but
they did figure prominently in my own
descent from what now seems an impossible
idealism. My original position was largely
motivated by an interpretation of sectarian
dogma which seemed at the time anachronis-
tic and repressive. My vision was of an
occasional individual caught up in circum-
stances so overwhelming and so devastating
in potential as to warrant so drastic a proce-
dure as the interruption of 1ife. I considered
abortion a draconian measure of last resort
for a limited class of people who, after hav-
ing considered the vast implications of what
they were about to do, would proceed with
fear and trembling and a prayer for forgive-
ness. I was not prepared for the bloodletting
which has, In fact, ensued.

I, for one, am sick of blood and blood-
letting—In the streets, on the battlefields
and in the safe aseptic privacy of a doctor's
office. In our confinuing retreat from respon-
slbility, we are too ready to wipe out the
consequences of our private and public acts
with a shrug and a resort to blood. But there
are consequences to human behavior—
economlic, political, soclal, psychological and
sexual; and nelther the bayonet nor the
scalpel is the ldeal means of setting things
straight, They are instruments after the fact.
In a sophisticated soclety with a wvaunted
technology based on the common under-
standing of cause and effect, we seem to be
operating more and more from the premise
that s0 long as the effect is no more than a
small unpleasantness which can be con-
venlently removed before it becomes burden-
some, the cause is reduced to inconsequence.
The police, the army, the medical profession
are there to extricate us from the conse-
guences of our folly and our lack of restraint.
We do not need to care much about what we
do, or to whom.

There are few to challenge the permissive
sophistry behind which we slither our way
into this “new" wasteland of unaccount-
ability. OQur newest cultural “inventions"” and
“discoveries” are In fact ancient experi-
ments long since discarded by ascendant
civilizations. To my present way of thinking,
unrestricted abortion—“left up to the
woman and her doctor”—is but one more
example of the retreat from responsibility
which seems characteristic of the times. A
decision about abortion is not properly the
doctor's responsibility unless a medical prob-
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lem is involved, and most abortions currently
demanded are not even remotely “medical.”
Since the physiclan was not a party to the
procreative act, his role in determining the
consequences of that act is questionable. We
have made of medicine a convenient facade.
We have made of the doctor a mere func-
tlonary and accessory—a scapegoat for the
clergy, the judiclary, the pregnant woman
and her partner in the act, and for all the
rest of us who turn away from personal and
soclal accountability. This is social progress?
Somehow I remain unconvinced.

Mr. HUGHES. Mr. President, I com-
pliment the distinguished Senator from
Oregon and the distinguished Senator
from New York. It is a very difficult en-
terprise in which they have engaged. I
am cosponsoring this amendment for the
reasons given this morning and because
of my nwn deep feeling that abortion is
the taking of human life.

I disagree with the Wade and Bolton
decisions of the Supreme Court which
deal with the matter of abortion more
liberally than is necessary for the health
of the mother. It is claimed that this is
an invasion of the mother’s constitutional
right to privacy. I cannot accept the view
that the mother has a right to privacy
which would supersede the unborn child’s
right to life.

I am aware of the difficulties in form-
ing an amendment to the Constitution
to deal with a matter of this kind. There
are great difficulties.

I compliment the Senator from New
York and the Senator from Oregon for
the tremendous effort they have put in
this matter. I know the difficulty involved
in choosing the right wording to frame
such an amendment. We must avoid lan-
guage that would affect the constitu-
tional rights of people on matters that
are entirely unrelated to the objective
we seek here.

I am hopeful that we have done that.
However, certainly this amendment is
going to be referred to the appropriate
committee, and the Subcommittee on
Constitutional Amendments will, I am
sure, analyze it carefully and consider
what we are discussing here today in
the light of what they should do.

The PRESIDING OFFICER. The
Senator’s time has expired. Under the
previous order, the Senator from Mary-
land (Mr. MATHIAS) is recognized for
not to exceed 15 minutes.

(The remarks Senator MATHIAS made
at this point on the introduction of S.
1923, pertaining to the need for Federal
agencies to keep congressional commit-
tees fully and currently informed, are
printed in the Recorp under Statements
on Introduced Bills and Joint Resolu-
tions.)

QUORUM CALL

Mr. MATHIAS. Mr. President, I make
the point that a quorum is not present.

The PRESIDING OFFICER. The
clerk will call the roll.

The second assistant legislative clerk
proceeded to call the roll.

Mr, PERCY. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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ORDER OF BUSINESS

The PRESIDING OFFICER. Under
the previous order, the distinguished
Senator from Illinois (Mr. PErcY) is
now recognized for not to exceed 15
minutes.

(The remarks Senator PErcy made at
this point on the introduction of 8.
1014, relating to Radio Free Europe and
Radio Liberty, are printed in the REcoRrD
under Statements on Introduced Bills
and Joint Resolutions.)

INTERPARLIAMENTARY UNION
MEETING IN MEXICO

Mr. PERCY. Mr. President, in my few
remaining minutes, I would like to ad-
dress myself to another subject.

While we try to build bridges to our
enemies, I feel that we should be careful
not to burn them or neglect them with
respect to our friends. I had the privilege
of participating in the Interparliamen-
tary Union meeting in Mexico over the
Memorial Day recess. It was the first bi-
lateral meeting I have attended in Mex-
ico. I will reserve detailed comments for
later, when other Senators are ready to
report on that meeting.

At this time I should merely like to
state that I have reaffirmed my interest
and intention in maintaining close re-
lationships with our immediate neigh-
bors, Canada and Mexico. There is al-
ways the tendency to say that fields far-
thest away are the greenest. I would say,
as a result of the meeting just held in
Mexico—the 13th, now, in a series of such
meetings—that I am impressed with how
many things we have in common with
our friends in Mexico, and how many
problems await solution.

I should like to pay tribute to the great
hospitality and warmth of our Mexican
hosts, whose thoughtfulness and kind-
ness exceeded all bounds of duty to warm
friends.

Mr. President, I wish to conclude by
stating that the leadership provided to
the U.S. delegation by the distinguished
majority leader (Mr. MANSFIELD) was
greatly appreciated. We all have the
highest admiration for him and we all
hold him in the highest regard and af-
fection. But to see this feeling that we
have had on both sides of the aisle for
our majority leader expressed so warmly
and with such enthusiasm by our Mex-
ican parliamentary counterparts left us
ﬁ with a feeling of pride in his leader-

p.

Senator MansFIELD’Ss understanding of
Mexico, his deep interest in their prob-
lems, his apparent admiration for their
marvelous characteristics, and his desire
to work out—and not cover over—any
problems they have with us or we have
with them made our session intensely
interesting and left all of us with the
feeling that we had learned a great deal
as a result of this experience. We re-
turned, renewed in our faith that what-
ever problems we have with Mexico can
be solved, that they will be solved, and
that there will be greater good will on
each side in the future.

I am glad to have been able to par-
ticipate and to have been a part of the
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U.S. delegation. I believe an outstanding
job was done by every member of the
delegation from both the House of Rep-
resentatives and the Senate, including
our distinguished colleague, the Senator
from Michigan (Mr. GRIFFIN).

TRANSACTION OF ROUTINE
MORNING BUSINESS

The PRESIDING OFFICER. Under the
previous order, there will now be a period
for the transaction of routine morning
business for not to exceed the hour of
12:30 p.m., and with statements therein
limited to 3 minutes each.

Is there further morning business?

Mr. MANSFIELD, Mr. President, I
suggest the absence of a quorum.,

The PRESIDING OFFICER. The clerk
will eall the roll.

The second assistant legislative clerk
proceeded to call the roll.

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

EXPRESSION OF SYMPATHY ON
DEATH OF THE MOTHER OF
SENATOR MUSKIE

Mr. MANSFIELD. Mr. President, I
have just been informed that the mother
of the distinguished senior Senator from
Maine (Mr. Muskie) passed away last
night. She was 82 years old. We all know
what great pride she had in her son and
in her family. We regret that Senator
Muskie is not with us today, but we
fully understand the reason he is in
Rumford, Maine, at the present time,
where the Muskie family lives.

May I at this time on behalf of the
Senate extend to Ep and Jane MUSKIE
our deepest sympathies and our condo-
lences, and to assure them that while
we never got to know Ep’s mother, we
do know she produced an outstanding
man in the person of her son who has
made many contributions to the better-
ment of his State, the Nation, and the
country.

At this time, I wish to make my per-
sonal feelings known, as well as the feel-
ings of the Senate, and to say in con-
clusion may her soul rest in peace.

COMMUNICATIONS FROM EXECU-
TIVE DEPARTMENTS, ETC.

The ACTING PRESIDENT pro tem-
pore (Mr. Horrings) laid before the
Senate the following letters, which were
referred as indicated:

REPORT ON NUMBERS OoF OFFICERS SERVING IN
COMMISSIONED GRADES IN THE ARMED
FoRCES
A letter from the Assistant Secretary of

Defense, transmitting, pursuant to law, a

report on numbers of officers serving in com-

missioned grades in the various branches of
the Armed Forces, as of May 10, 1973 (with
an accompanying report). Referred to the

Committee on Armed Services.

REPORT ON EXPORT CONTROL

A letter from the Secretary of Commerce,
transmitting, pursuant to law, a report on
export control, dated May 29, 1973 (with an
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accompanying report). Referred to the Com-~
mittee on Banking, Housing and Urban
Affairs.

PUBLICATION AND MaP FrRoM FEDERAL POWER
COoMMISSION

A letter from the Chairman, Federal
Power Comission, transmitting, for the in-
formation of the Senate a publication en-
titled “Steam-Electric FPlant Air and Water
Quality Control Data, Form No. 67, Decem-
ber 31, 1969,” together with a map of major
natural gas pipelines, December 31, 1972
(with accompanying documents)., Referred
to the Committee on Commerce.

PusLicATION FROM FEDERAL POWER
CoMMISSION

A letter from the Chairman, Federal
Power Commission, transmitting, for the
information of the Senate, a publication
entitled “Statistics of Publicly Owned Elec-
tric Utilities in the United States, 1971"
(with an acompanying document). Referred
to the Committee on Commerce.

INSTRUMENTS ADOPTED BY THE INTEER-

NATIONAL LABOR OGRANIZATION

A letter from the Acting Assistant Secre-
tary for Congressional Relations, Depart-
ment of State, transmitting, pursuant to
law, certaln instruments, adopted by the
International Labor Organization (with
accompanying papers) . Referred to the Com-
mittee on Foreign Relations,

LisT oF REPORTS OF GENERAL ACCOUNTING

OFFICE

A letter from the Comptroller General of
the United States, transmitting, pursuant to
law, & list of reports of the General Account-
ing Office, for the month of April 1973 (with
an accompanying list) . Referred to the Com=-
mittee on Government Operations.
ANALYSIS OF ASSAULTS ON FEDERAL OFFICERS

A letter from the Acting Director, Federal
Bureau of Investigation, transmitting, pur-
suant to law, an Analysis of Assaults on
Federal Officers, 1972 (with an accompanying
document). Referred to the Committee on
the Judiciary.

ERErPoRT ENTITLED “THE SOUTHWEST INDIAN
REPORT”

A letter from the Vice Chalrman, TUBS.
Commission on Civil Rights, transmitting,
pursuant to law, a report entitled “The
Bouthwest Indian Report” (with an accom=-
panying report). Referred to the Committee
on the Judielary.

REPORT OF THE LIBRARIAN oF CONGRESS

A letter from the Librarian of Congress,
transmitting, pursuant to law, his report for
the fiscal year ended June 30, 1972 (with an
accompanying report). Referred to the Com-
mittee on Rules and Administration,

PETITIONS

Petitions were laid before the Senate
and referred as indicated:

By the ACTING PRESIDENT pro tem-
pore (Mr. HOLLINGS):

A concurrent resolution of the Legislature
of the State of Florida. Ordered to lie on the
table:

“SENATE CONCURRENT REsoLUTION No. 2568
“A concurrent resolution commending Presi-

dent Richard M. Nixon for concluding an

agreement to end the war and bring peace
with honor in Vietnam and Southeast Asla,
and inviting the President to address the

Florida legislature

“Whereas, all the world is joyous that an
agreement was signed on January 27, 1973,
which is bringing an end to destruction of
American and Aslan lives and property, and

“Whereas, it is hoped the peace agree-
ment will ultimately bring peace through
out Vietnam and Southeast Asia, and
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“Whereas, the peace agreement is the in-
strument responsible for freeing American
Prisoners of War and returning these brave
men to their families, and

“Whereas, the entire nation owes a debt
of gratitude to President Nixon for his role
in preserving the respect for the United
States in the world and establishing the
United States as a leader in the cause of
world peace by “staying the course in Viet-
nam” and bringing about “peace with honor”
instead of choosing the dangerous course of
‘“peace at any price”, and

“Whereas, an overriding majority of all
Americans and especially Floridians have
supported President Nixon in his successful
quest for a just and honorable peace and the
release of all Prisoners of War, now there-
fore,

“Be it resolved by the Senate of the State
of Florida, the House of Representatives con-
curring:

“That the legislature of the State of Flor~
ida, on behalf of the citizens of Florida,
commends the President of the United States,
the Honorable Richard M. Nixon, for his
steadfast and successful role in bringing
peace with honor in ending this nation’s
involvement in the Vietnam War, and for
bringing about the release of American
Prisoners of War.

“Be it further resoclved that the legislature
of the State of Florida issues a standing in-
vitation to President Nixon to address a joint
session of the legislature during his term of
office.

“Be it further resolved that this resolution,
under the Great Seal of the State of Florida,
be presented to President Nixon as a token
of appreciation from the people of Florida
and that copies of this resolution be present-
ed to the officers of the United States Con-
gress and to the members of the Florida con-
gressional delegation.
m;ﬁg'!;lled in Office Secretary of State May 15,

A concurrent resolution of the Legislature
of the State of New Jersey. Referred to the
Committee on the Judiciary:

“SENATE CONCURRENT REsoLuTiON No. 2022

“A concurrent resolution, memorializing the
Congress of the United States to amend the
Constitution of the United States to ef-
fectuate protection of unborn humans

“Be it resolved by the Senate of the State
of New Jersey (the General Assembly con-
curring) :

“1. That the Congress of the United States
be and is hereby memorialized to propose an
amendment to the Constitution of the
United States to effectuate protection of un-
born humans,

“2. That duly authenticated coples of this
resolution, signed by the President of the
Senate and the Speaker of the General As-
sembly and attested to by the Secretary of
the Senate and Clerk of the General Assem-
bly, be transmitted to the Secretary of the
Senate of the United States and the Clerk
of the House of Representatives, the United
States Senators from New Jersey and each
member of the House of Representatives
elected from New Jersey."”

A joint resolution of the Legislature of the
State of Oregon. Referred to the Committee
on the Judiclary:

“House JoINT RESOLUTION 13

“Whereas the Thirty-ninth Congress pro-
posed an amendment to the Constitution of
the United States, as follows:

" ‘ARTICLE —

* ‘Section 1. All persons born or naturalized
in the United States, and subject to the
Jurisdiction thereof, are citizens of the United
States and of the State wherein they reside.
No State shall make or enforce any law which

shall abridge the privileges or immunities of
citizens of the United States; nor shall any
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State deprive any person of life, liberty, or

property, without due process of law; nor

deny to any person within its jurisdiction
the equal protection of the laws.

“‘Section 2. Representatives shall be ap-
portioned among the several States accord-
ing to their respective numbers, counting the
whole number of persons in each State, ex-
cluding Indians not taxed. But when the
right to vote at any election for the choice of
electors for President and Vice President of
the United States, Representatives in Con-
gress, the Executive and Judicial officers of a
State, or the members of the Leglslature
thereof, is denied to any of the male inhabit-
ants of such State, being twenty-one years of
age, and citizens of the United States, or in
any way abridged, except for participation in
rebellion, or other crime, the basls of repre-
sentation therein shall be reduced in the pro-
portion which the number of such male citi-
zens shall bear to the whole number of male
citizens twenty-one years of age in such
State.

* ‘Section 3. No person shall be a Senator or
Representative in Congress, or elector of
President and Vice President, or hold any
office, civil or military, under the United
States, or under any State, who having
previously taken an oath, as a member of
Congress, or as an officer of the United States,
or as & member of any State legislature, or
as an executive or judicial officer of any State,
to support the Constitution of the United
States, shall have engaged in insurrection or
rebellion against the same, or given ald or
comfort to the enemies thereof. But Congress
may by a vote of two-thirds of each House,
remove such disability.

“‘Section 4. The validity of the public debt
of the United States, authorized by law, in-
cluding debts Incurred for payment of pen-
sions and bounties for services in suppress-
ing insurrection or rebellion, shall not be
guestioned. But neither the United States
nor any State shall assume or pay any debt
or obligation incurred in ald of insurrection
or rebelllon against the United BStates, or
any claim for the loss or emancipation of any
slave; but all such debts, obligations and
claims shall be held illegal and vold.

“ ‘SBection 5. The Congress shall have power
to enforce, by appropriate legislation, the
provisions of this article.’; and

“Whereas such amendment was ratified as
the Fourteenth Amendment to the Constitu-
tion of the United States by the legislatures
of three-fourths of the several states within
seven years after its submission; and

“Whereas the Fifth Legislative Assembly of
Oregon ‘rescinded’ its ratification of such
amendment on October 16, 1868, by Senate
Joint Resolution 4 (1868); now, therefore,

“Be It Resolved by the Fifty-seventh Legis-
lative Assembly of the State of Oregon:

*“{1) The Fourteenth Amendment to the
Constitution of the United SBtates, as set forth
herein, hereby is ratified.

"(2) The Governor shall send certified
copies of this resolution to the Administrator
of General Services of the United Btates, to
the presiding officer of the United States Sen-
ate and to the Speaker of the House of Rep-
resentatives of the United States.”

A joint resolution of the Legislature of the
State of Utah. Referred to the Committee on
Interior and Insular Affairs:

“Housk JoINT RESOLUTION"

“A Joint resolution of the 40th Legislature
of the State of Utah, memorializing the
Presldent of the United States, the Sec-
retary of the Interlor, and the Congress of
the United States to promote and facili-
tate the development of southern Utah
“Be it resolved by the Legislature of the

State of Utah:

“Whereas, the development of the Kai-
parowits Coal Project and the Lake Powell
Recreation Area are important elements in
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the economic growth of Ufah and Southern
Utah in particular; and

“Whereas, the counties of Southern Utah
directly affected by these developments have
been declared by the federal government to
be economlically depressed areas (with a 14%
unemployment factor); and

“Whereas, the federal government has al=
ready studied the feaslbility of full develop-
ment in this area and found it economically
sound; and

“Whereas, private enterprise has signed
contracts and is ready to develop the area as
soon as the federal government and the Sec-
retary of the Interior in particular permit;
and

“Whereas, in the past numerous promises
have been glven regarding federal permission
and assistance In the development of these
two areas of Southern Utah; and

“Whereas, at the present time, many Kane
County residents have to travel an unneces-
sarlly long route of over 400 miles to the
county seat because of non-existent or in-
adequate roads; and

“Whereas, the American people are travel-
ing more and overcrowding the existing ac-
cessible national parks and recreational
areas; and

“Whereas, tourlsm is a major factor in
Utah’s economy, demanding proper facilities
ang accessibllity for our scenic attractions;
an

“Whereas, ninety percent of Lake Powell is
in Utah with less than ten percent of acces-
sibility from Utah.

“Now, therefore, be it resolved, by the Leg-
islature of the State of Utah that we call
upon the President of the United States, the
Secretary of the Interlor, and the Congress
of the United States to honor past commit-
ments made, to take a positive view toward
the future, and to further and to assist in
the development of this potentially rich,
economically depressed area.

“Be it further resolved, that the Legisla-
ture of the State of Utah call upon the Con-
gressional Delegation from the State of Utah
to work avidly for the Implementation of
this resolution.

“Be it further resolved, that the Secretary
of State of Utah, be, and is hereby, directed
to send coples of this resolution to the Presi-
dent of the United States, the Secretary of
the Interior, to the SBenate and House of
Representatives of the United States and to
the SBenators and Representatives represent=-
ing the State of Utah in Congress.”

A resolution of the Pifth Palau Legisla-
ture. Referred to the Committee on Appro-
priations:

“ResoLuTioN No, 73(1)-28

“A resolution respectfully urging the Presi-
dent and the Congress of the United States
not to cut the funds for the construction
of the Koror-Babelthaup Bridge

“Whereas, the April 12, 1973 Dateline of
Guam quoted Senator J. Bennett Johnston,
Jr., Chairman of the U.S. Senate Interior
Subcommittee on Territories, as saying that
his subcommittee would cut the funds which
have been previously appropriated by the
United States Government for the bridge
between Koror and Babelthaup Islands in
the Palau District; and

“Whereas, the Palau Legislature places the
highest priority on the construction of the
said bridge over any other capital improve-
ment project being bullt or to be built in
Palau by the United States Government as
the bridge would bring tremendous economic
and soclal benefits to the people of Palau and
would also greatly assist the United States
Government in meeting its obligations under
the Trusteeshlp Agreement; now, therefore;

“Be It resolved by the Fifth Palau Legis-
lature, Fourth Regular Session, April, 1973
that the President and the Congress of the
United States are hereby respectfully urged
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not to cut the funds for the construction of
the Koror-Babelthaup Bridge; and

“Be it further resolved that the Select
Committee on Development of the Palau Leg-
islature is hereby authorized and directed to
look to other sources for funds to construct
the Koror-Babelthaup Bridge if and when the
United States Government decldes to cut the
monies for the bridge; and

“Be it further resolved that certified
copies of this Resolution be transmitted to
the President of the United States, the Presi-
dent and Speaker of the United States Con-
gress, the Chairman of the U.S. Senate and
House Committees on Interior and Insular
Affairs, Senator J. Bennett Johnston, Jr., the
members of the Hawaii Congressional Dele-
gation, the Secretary of the U.S. Department
of the Interior, the President of the United
Nations Trusteeship Council, the President
and Speaker of the Congress of Micronesia,
the Chairman of the Joint Committees on
Program and Budget Planning, the Chairman
of the Select Committee on Development, the
High Commissioner, and the District Admin-
istrator.

“Adopted: April 27, 1973"

A resolution adopted by the County of
Maul, Wailuku, Hawall, praying for the en-
actment of House bill 6522. Referred to the
Committee on Finance.

A resolution adopted by the County of
Maui, Wailuku, Hawall, praying for the en-
actment of House bill 5877. Referred to the
Committee on Finance.

A resolution adopted by the Council of San
Diego State University, San Diego, Calif,.
praying for political asylum for certain per-
sons. Referred to the Committee on Foreign
Relations.

Two resolutions adopted by the Long Is-
1and Federation of Women's Clubs, Inc,
Oceanside, N.Y., praying for restoration of
Veterans Day to November 11, and compul-
sory retirement age for Members of Congress.
Referred to the Committee on the Judiciary.

A resolution adopted by the Long Island
Federation of Women's Clubs, Inc., Oceanside,
N.Y., praying for designation of Ellis Island
as a national shrine. Referred to the Com-
mittee on Interior and Insular Affairs.

A resolution adopted by the Georgla Chap-
ter, Society of Former Special Agents of the
Federal Bureau of Investigation, Inc,, At-
lanta, Ga., praying for the selection of &
permanent Director of the Federal Bureau of
Investigation. Referred to the Committee on
the Judiciary.

A resolution adopted by the County of
Maul, Walluku, Hawali, praying for the en-
actment of legislation to amend the Federal
Ald Highway Act of 1973. Referred to the
Committee on Public Works.

NEW HAMPSHIRE FISCAL
PROBLEMS

Mr. McINTYRE. Mr. President, the
State of New Hampshire faces today a
problem shared by most other States. In
attempting to design a fiscally sound
budget, the State finds itself unable to
anticipate Federal allotments for ongo-
ing programs or to determine which
funds have been terminated, impounded,
or reprogramed.

New Hampshire is feeling the adverse
effects of this clash between the execu-
tive and legislative branches of the Fed-
eral Government. This is a battle over
spending and taxing priorities, over
which branch of Government has the
constitutional power to establish these
priorities, and how that power will be
exercised.

The U.S. Senate supported legislation
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to restrict the President’s ability to arbi-
trarily cut funds if the $268 billion ceil-
ing is exceeded; however two attempts to
override Presidential vetos were unsuc-
cessful. It is evident from these activi-
ties that the time element will pose a
substantial problem. Time is also a major
element in the conversion of over T0
categorical aid programs to special rev-
enue-sharing programs.

I ask unanimous consent that Senate
Concurrent Resolution No. 6, reflecting
the desire of the general court of New
Hampshire to continue to budget their
Federal funds in a conventional manner
until such time as Federal budgetary
problems are resolved, be printed in the
Recorp, and be referred to the appro-
priate committee.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The concurrent resolution was referred
to the Committee on Finance, and or-
dered to be printed in the Recorp, as
follows:

RESOLUTION
Senate Concurrent Resolution No. 6 relative
to the effect of the Federal budget cutbacks
on the fiscal affairs of the State of New

Hampshire

Whereas, The leadership of both the House
of Representatives and the Senate have been
concerned with the potential disruption of
the State’s fiscal affairs which could result
from a conflict between the Congress and the
President as to the budgetary priorities for
the nation; and

‘Whereas, The potential damage of this con-
flict has been sufficlent to motivate the lead-
ership of both the House of Representatives
and the Senate to authorize the attendance
of delegates of both House and Senate at the
National Legislative Leadership Conference
in Washington, D.C. on March 30 and 31,
1978, including an interview with the Presi-
dent and his Cabinet Officers at the White
House; and

‘Whereas, At said Conference, the President
and his Cabinet asserted that the Federal
Revenue Sharing plans being submitted to
the Congress would more than cover the
amounts now being expended through the
federal categorical grant programs; and

Whereas, The State of New Hampshire has,
like most other states, the problem of passing
a budget for fiscal year 1874 starting July 1,
1073, which budget must anticipate federal
revenues in support of existing, on-going pro-
grams and has, however, been told conflicting
reports concerning which programs may be
in effect on July 1, 1973 and which may be
placed in jeopardy from either termination,
impoundment or reprogramming;

Now Therefore Be It Resolved by the Sen-
ate, the House of Representatives concur-
ring:

That The State of New Hampshire respect-
fully requests that federal officlals recognize
the very real mechanical problem being faced
by the States during the transitional period
which will surely occur between July 1, 1973
and the time when the new Revenue Sharing
programs may be enacted by Congress to re-
place the present programs; that they agree
to “hold harmless” those states which con-
tinue to budget their federal funds in con-
ventional manner during said period; and be
it further

Resolved, That the President of the United
States, the members of the Federal Cabinet
and the New Hampshire Congressional dele-
gation be advised that the responsible offi-
cials of the State of New Hampshire request
that the present federal programs be con-
tinued until such time as they are replaced;
and be it further
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Resolved, That in replacing sald programs,
the States be given at least ninety days' no-
tice before the effective date of any such new
programs in order that the States can have
sufficlent time to readjust their budgets to
reflect such federal budgetary changes.

Now Be It Further Resolved, That certified
coples of this concurrent resolution be con-
veyed to the President of the United States
of America, the members of the Federal Cabi-
net and the New Hampshire Congressional
delegation and such other officials as the
President of the Senate and the Speaker of
the House shall designate.

REPORTS OF COMMITTEES

The following reports of committees
were submitted:

By Mr. EASTLAND, from the Committee on
the Judiciary, without amendment:

S. 67. A bill for the relief of Reynaldo Can-
las Baecher (Rept. No. 93-181);

S. 227. A bill for the relief of Michael
Kwok-chol Kan (Rept. No. 93-182); and

S. 839. A bill for the relief of Mrs. Stefanie
Miglierinl (Rept. No. 93-183) .

By Mr. EASTLAND, from the Committee on
the Judiciary, with an amendment:

8. 156. A bill for the relief of Rosita E.
Hodas (Rept. No. 93-184);

8. 815. A bill for the relief of Elsa Bibiana
Paz Soldan (Rept. No. 93-185) ; and

8. 529. A hill for the relief of Mrs. Hang
Kin Wah (Rept. No. 93-186).

By Mr, WILLIAMS from the Committee on
Banking, Housing and Urban Affairs, with
an amendment:

S. 470. A bill to amend the Securities Ex-
change Act of 1934 to regulate the transac-
tions of members of national securities ex-
changes, to amend the Investment Company
Act of 1940 and the Investment Advisers
Act of 1940 to define certain duties of per-
sons subject to such Acts, and for other
purposes (Rept. No. 93-187).

By Mr, McCLELLAN:

S. 1930. An original bill to amend the Omni-
bus Crime Control and Safe Streets Act of
1968; ordered placed on the calendar, by
unanimous consent,

REPORT ENTITLED “JUVENILE DE-
LINQUENCY” (S. REPT. NO. 93-180)

Mr, BAYH, from the Committee on the
Judiciary, submitted a report entitled
“Juvenile Delinquency,” pursuant to Sen-
ate Resolution 256, 92d Congress, second
session, which was ordered to be printed.

EXECUTIVE REPORTS OF
COMMITTEES

As in executive session, the following
favorable reports of nominations were
submitted:

By Mr. SPAREMAN, from the Committee
on Banking, Housing and Urban Affairs:

John R. Evans, of Utah, to be a member
of the Securities and Exchange Comiission;

Thomas R. Bomar, of Maryland, to be &
member of the Federal Home Loan Bank
Board;

Gloria E, A, Toote, of New York, to be an
Assistant Secretary of Housing and Trban
Development;

Robert C. Holland, of Nebraska, to be a
member of the Board of Governors of the
Federal Reserve System;

Grady Perry, Jr., of Alabama, to be a mem-
ber of the Federal Home Loan Bank Board;
and

James E. Smith, of Virginia, to be Comp-
troller of the Currency.

The above nominations were reported with
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the recommendation that they be confirmed,
subject to the nominee’s commitment to re-
spond to requests to appear and testify be-
fore any duly constituted committee of the
Senate.

By Mr. EASTLAND, from the Committee
on the Judiciary:

Harold O. Bullls, of North Dakota, to be
U.S. attorney for the district of North Da-
kota; and

Brian P. Gettings, of Virginia, to be U.S.
attorney for the eastern district of Virginia.

The above nominations were reported with
the recommendation that they be confirmed,
subject to the nominee's commitment to re-
spond to requests to appear and testify be-
fore any duly constituted committee of the
Senate.

REREFERRAL OF S. 1810

Mr. ROBERT C. BYRD. Mr, President,
on behalf of the Senator from Idaho (Mr.
CaurcH) I ask unanimous consent that
S. 1810 be rereferred from the Post Of-
fice and Civil Service Committee to the
Senate Labor and Public Welfare Com-
mittee because this bill amends the Age
Discerimination in Employment Act. Sec-
ond, S. 1810 would extend the applica-
tion of the age discrimination law to in-
clude additional private employers—
those employing 20 or more employees—
in interstate commerce, as well as gov-
ernmental employers.

The PRESIDING OFFICER. Without
objection, it is so ordered.

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first time
and, by unanimous consent, the second
time, and referred as indicated:

By Mr. PERCY (for himself and Mr.
HUMPHREY) :

S. 1914, A bill to provide for the establish-
ment of the Board for International Broad-
casting, to authorize the continuation of as-
sistance to Radlo Free Europe and Radio
Liberty, and for other purposes. Referred to
the Committee on Foreign Relations.

By Mr. HARTEKE (for himself and Mr.
'HANSEN) :

S. 1915. A bill to amend title 38, United
States Code, to provide an earlier effective
date for payment of pension to veterans.
Referred to the Committee on Veterans' Af-
fairs.

By Mr. SYMINGTON (for Mr. BTENNIS
and Mr. THurRMOND) (by request):

8. 1916. A bill to amend titles 10 and 37,
United States Code, to make permanent cer-
tain provisions of the Dependents Assistance
Act of 1950, as amended, and for other pur-
poses. Referred to the Committee on Armed
Services.

By Mr. DOMENICI:

S.1917. A bill for the rellef of Gilusetpl
Migliaccio. Referred to the Committee on
the Judiciary,

By Mr. BURDICK:

5.1918. A bill to allow the States to desig-
nate agents to conduct audits on behalf of
any designating State or group of States.
Referred to the Committee on Government
Operations.

By Mr. BARTLETT (for himself and
Mr. BELLMON) :

5.1919. A bill to amend the Federal Meat
Inspection Act to provide that State In-
spected facllities after meeting the inspection
requirements shall be eligible for distribu-
tion in establishments on the same basis as
plants inspected under title I, Referred to
the Committee on Agriculture and Forestry.
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By Mr. METCALF':

5.1820. A bill to amend the Budget and
Accounting Act, 1921, to require the advice
and consent of the Senate for future ap-
pointments to the officers of Director and
Deputy Director of the Office of Management
and Budget. Referred to the Committee on
Government Operations.

By Mr. METCALF:

8. 1921. A bill to amend the age and serv=-
ice requirements for immediate retirement
under subchapter ITI of chapter 83 of title 5,
United States Code, and for other purposes.
Referred to the Committee on Post Office
and Civil SBervice.

By Mr. JAVITS:

5.1922. A bill for the relief of Robert J.
Martin. Referred to the Committee on the
Judiciary.

By Mr. MATHIAS (for himself, Mr.
ErviN, and Mr, MANSFIELD) :

S.1923. A bill to amend the Leglslative
Reorganization Act of 1970 to provide that
Federal agencies keep congressional commit-
tees fully and currently informed. Referred
to the Committee on Government Opera-
tions.

By Mr. CRANSTON (for himself and
Mr. TUNNEY)

5.1924. A blll to authorize the Adminis-
trator of General Services to dispose of cer-
tain excess property. Referred to the Com-
mittee on Government Operations.

By Mr. PEARSON (for himself, Mr,
BEALL, Mr, HarTrE, and Mr. CoTToN)

5. 1826. A bill to amend section 1(16) of
the Interstate Commerce Act authorizing
the Interstate Commerce Commission to
continue rail transportation services. Re-
ferred to the Committee on Commerce.

By Mr. McCLURE:

8. 1926. A bill to be cited as the “Live-
stock Grazing Indemnification Act.” Re-
ferred to the Committee on Interior and
Insular Affairs.

By Mr. McCLURE (for himself and
Mr. CHURCH) :

8. 1927. A bill to provide for the coinage
and issuance of coins to commemorate the
bicentennial of the American Revolution.
Referred to the Committee on Banking,
Housing, and Urban Affairs.

By Mr. McCLURE (for himself and
Mr. CHURCH) :

5. 1928. A bill to provide for the colnage
and issuance of coins to commemorate the
bicentennial of the American Revolution. Re-
ferred to the Committee on Banking, Hous-
ing, and Urban Affairs.

By Mr. KENNEDY:

S. 1920. A bill to establish the Nantucket
Sound Islands Trust in the Commonwealth
of Massachusetts, to declare certaln national
policies essential to the preservation and
conservation of the lands and waters in the
trust area, and for other purposes, Referred
to the Committee on Interior and Insular
Affairs,

By Mr. McCLELLAN (for himself and
Mr. HRUSKA) :

8. 1830. An original bill to amend the
Omnibus Crime Control and Safe Streets Act
of 1968. Ordered placed on the calendar by
unanimous consent.

By Mr. BROCK:

8. 1931. A bill to amend the Agricultural
Adjustment Act of 1938 with respect to pea-
nuts. Referred to the Committee on Agricul-
ture and Forestry.

By Mr. INOUYE:

S. 1932, A bill to amend section 1831(e¢) of
title 10, United States Code, to authorize the
granting of retired pay to persons otherwise
qualified for such pay who were members
of the Reserve forces prior to August 16, 1945,
if such persons served on active duty during
the Vietnam conflict. Referred to the Com-
mittee on Armed Services.
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By Mr. BUCKLEY (for himself, Mr.
HatFIELD, Mr., HucHES, Mr. BENNETT,
Mr. BarTLETT, Mr. Young, and Mr.
CURTIS) @

5.J. Res. 119, Joint resolution proposing an
amendment to the Constitution of the
United States for the protection of unborn
children and other persons. Referred to the
Committee on the Judiciary.

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. PERCY (for himself and
Mr. HUMPHREY) !

S. 1914. A bill to provide for the estab-
lishment of the Board for International
Broadcasting, to authorize the continua-
tion of assistance to Radio Free Europe
and Radio Liberty, and for other pur-
poses. Referred to the Committee on
Foreign Relations.

Mr. PERCY. Mr. President, today Mr.
HumparREY and I are introducing a hbill
to authorize the continuation of Federal
assistance to Radio Free Europe and
Radio Liberty and establishment of a
Board for International Broadcasting to
administer that assistance.

Just over a year ago, a resolution in-
troduced by Mr. HumpHREY and myself
and cosponsored by 65 other Senators
expressed ‘“appreciation of the valuable
work being performed by the personnel”
of RFE and RL and the “intention to
provide adequate support to these radios
while methods for future support are
carefully examined within the frame-
work of U.S. foreign policy objectives.”
In the wake of that action, the Congress
voted the necessary financial aid and the
President appointed a distinguished
panel to study the problem of future
government support.

The Report of the Presidential Study
Commission on International Radio
Broadcasting, which the President en-
dorsed on May 7, makes recommenda-
tions on which the administration bill
we are introducing is hased., Dr, Milton
S. Eisenhower, president emeritus of
John Hopkins University, served as
Chairman of the Commission. The other
members were Mr. Edward Ware Bar-
rett, director of the Communications In-
stitute of the Academy for Educational
Development; Dr. John A. Gronouski,
dean of the Lyndon B. Johnson School
of Public Affairs, University of Texas;
Dr. Edmund A. Gullion, dean of the
Fletcher School of Law and Diplomacy,
Tufts University; and Dr. John P. Roche,
professor of politics at Brandeis Univer-
sity.

These men have rendered a compre-
hensive study of Radio Free Europe and
Radio Liberty. In the process, the Com-
missioners’ report also illuminates the
fundamental nature of relations between
the Soviet Union and the West in the
present era we characterize by the term
“detente.” It merits reading by every
member of the Congress and by a wide
public.

The Commission anchored its study
to the fundamental principle that all
peoples have a “right to know,” for only
if they are informed and are able freely
to exchange ideas can they deal with the
problems they face in common. Beyond
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this, the Commission concluded that a
freer exchange of information is a pre-
condition for genuine, long-term accom-
modation between East and West.
Accordingly, the United States can ill-
afford to reduce its efforts to supply in-
formation needed and desired by the
people of the U.S.8.R. and East Europe so
long as internal controls imposed by their
governments make them so largely de-
pendent on us.

The report analyzes the remarkable
growth in the volume and importance
of international radio broadcasting in
the last two decades. For several years,
the U.S8.8R. has maintained the largest
foreign radio service in the world. The
United States places no barriers in the
way of the international movement of in-
formation, by whatever medium. Yet the
Soviet and other Communist govern-
ments devote several hundred hours
weekly to shortwave broadcasts to North
America alone. Western nations, in con-
trast, must rely on radio broadcasting
to Eastern Europe and the US.8.R. as
virtually the only effective means of
reaching the peoples there.

The report makes clear that Radio
Free Europe, broadcasting to the people
of Bulgaria, Czechoslovakia, Hungary,
Poland and Romania in their native
languages, and Radio Liberty, transmit-
ting in 18 languages to the peoples of the
U.8.8.R., continue today to provide a
unique informational service. They op-
erate as a surrogate “home service,”
providing reliable, comprehensive in-
formation—particularly about develop-
ments that most directly affect the lives
of their listeners, namely, within their
own nation and region.

The bill introduced today is based on
the conclusion reached by the Commis-
sion that a Board for International
Broadcasting should be created to ad-
minister future grants of public funds to
Radio Free Europe and Radio Liberty.
Under its provisions, five voting directors
would be appointed by the President,
with the advice and consent of the Sen-
ate, from Americans distinguished in the
fields of foreign policy and mass com-
munications. The Board would assure
that grants of public funds made to the
two private, nonprofit radio corpora-
tions are used for broadcasting of the
highest professional integrity. The Board
would also be responsible for ascertain-
ing that the content of RFE and RL
broadecasts did not run counter to broad
U.S. foreign policy objectives. The Com-
mission strongly and unanimously felt
that providing Federal assistance to the
radios through the Board which this bill
would establish is far preferable to as-
signing that responsibility to the Depart-
ment of State or to USIA.

While this bill relates to the U.S. Gov-
ernment’s relationship to the radios, it
should be noted that the Commission
gives strong backing to reinvigorated so-
licitation of nongovernmental contribu-
tions to the stations, both in Europe and
the United States. The report also rec-
ommends that European government
support now be sought to finance RFE
and RL research, which is used by many
governments. The Commission does not
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favor solicitation of foreign government
contributions for station broadcast op-
erations for it believes that such aid
would lead to multinational manage-
ment and, thus, problems in operational
policies.

Mr. President, Radio Free Europe and
Radio Liberty have contributed in a
major way to a better informed public in
East Europe and the Soviet Union. I be-
lieve that the weight of the popular con-
sensus there pressing for peaceful rela-
tions with the West and for a better, freer
way of life has significantly affected the
posture of their governments. But their
work is not over. The Soviet and other
East European governments still prevent
anything approaching a free flow of in-
formation and ideas in domestic media;
they continue to try to jam out such in-
formation coming from abroad, evidently
preferring to set national policies in a
public opinion vacuum.

Thus Radio Free Europe and Radio

Liberty serve a purpose in harmony with
the broad objectives of the United States
and the West in general and they merit
a continuation of the governmental
assistance they have received for two dec-
ades. Expeditious enactment into law of
the “Board for International Broadcast-
ing Act of 1973” will permit Radio Free
Europe and Radio Liberty to continue to
inform the people of the Soviet Union
and East Europe, thereby advancing the
cause of international peace and under-
standing.
I know that this subject is not with-
out controversy in the Senate, and the
distinguished chairman of the Commit-
tee on Foreign Relations feels very
strongly about this matter. It was with
distress that in my first week of service
on that great committee I had to take
serious issue with our chairman on this
issue. I was pleased to be joined by vir-
tually two-thirds of the Senate in an ex-
pression of support for Radio Free Eu-
rope and Radio Liberty.

But I agreed with Senator FULBRIGHT
that we should carefully appraise and
study the objectives and performance of
the radios, to be certain that the audits
made by GAO and the Library of Con-
gress would be studied closely, and that
we should look into the possibility of
having certain aspects of the program
and its cost shared by the governments
of Western Europe.

The study by Dr. Eisenhower was un-
dertaken for that purpose. Dr., Milton
Eisenhower, president emeritus of Johns
Hopkins University, a man who has de-
voted himself to public service through-
out his career in many aspects of foreign
and domestic affairs, was the brilliant
choice of President Nixon to serve as
chairman of this Commission.

The members of the Commission, I
believe, have performed a great service;
and I commend to every Member of Con-
gress as well as others interested in this
subject the report they have published.
It is my intention to insert various parts
of the report and periodically in the
REecorb, for study and review by my col-
leagues.

It is my hope that as a result not only
of the work of this Commission but also
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of previous work that has been done on a
number of occasions to evaluate the ef-
fective role of Radio Liberty and Radio
Free Europe, Congress will once again
affirm its support for the radios.

The question has been asked whether
this activity is a continuation of the cold
war, whether statements made or pro-
grams carried by Radio Liberty and Radio
Free Europe are provocative. I can say
that the programs today are straight-
forward and informational. They are
of deep interest and have a wide fol-
lowing in Eastern European coun-
tries and in the Soviet Union itself.
It is the only source of information
of this type provided to the peoples of
Eastern Europe. The Right To Know,
which 1s the title of the study of the
Presidential Commission on Internation-
al Radio Broadcasting, is a right that we
feel should be shared with the people of
the world.

Obviously, it would be the hope of all
of us that other countries would decide
that a more open society for their citizens
would be desirable and that they should
have access to all the news at home and
abroad. But until such time as internal
policies make this possible, I think it is
our obligation to provide a source of
reliable information and news.

If figures that I have seen are accurate,
the Communist nations invest a far
greater proportion of their gross na-
tional product to broadcasting abroad
than do the United States and other
western countries.

Mr. HUMPHREY. Mr. President, Radio
Free Europe and Radio Liberty make an
essential contribution to our national in-
terest by maintaining a flow of uncen-
sored information into a area of central
importance to our foreign policy.

Radio Free Europe and Radio Liberty
provide one important means of assuring
that the “muffling” of information by
governments does not happen. These
radios differ from official national radios
in that they speak sensitively and with
authority about the day-to-day concerns
of their listeners—both domestic devel-
opments and international affairs in
which they have a particular stake. Both
stations have steadily won over the con-
fidence and respect of their audiences by
two decades of honest and skilled effort
at telling the truth. They have audiences
of many millions. Their importance and
effectiveness has been confirmed by pro-
fessional journalists and—more impor-
tant—their listeners at all levels.

It was the novelist Solzhenitsyn who
said of Radio Liberty:

If we ever hear anything about events in
this country (and by “this country” he meant
his own, the USSR), it's by listening to them.

The New York Times veteran East
European correspondent, Henry Kamm,
wrote about RFE: ;

East Europeans . . . continue to tune in
with as much falth as an American might
bring to a newspaper that had a decent rec-
ord for factual reporting and an editorial
policy with which he agrees more often than
not . . . Radio Free Europe’s listeners con-
sider it not a propaganda station, but the
antipropaganda station that adjusts the one-
sided view of the world laid down for all do-
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mestic media by . .
munist Party.

The London Times commented:

One reason why these stations are valued
is that they are not primarily concerned with
purveying official propaganda about the
Western way of life, but with meeting the
hunger of their listeners about their own
domestic affalrs. . . . They are serving quite
hard and legitimate Interests of Western for-
elgn policy by preventing the peoples of
Europe drifting apart into two wholly differ-
ent worlds, and by contributing to the com-
petition of Iideas which the Communists
themselves regard as an essential element of
peaceful coexlstence.

A recent letter from a Czechoslovak
listener warned RFE:

It is difficult to tell you what a tremen-
dously important source of information RFE
is at this time, because it deals with Czecho-
slovak affalrs . . . If it is in your power, do
something so that we may hear you with-
out jJamming, we beg you. I am not speaking
for myself alone; I am sure I do not exag-
gerate when I say that the great majority of
the nation feels the same way. People are
deprived of information and succumb to
despair: belleve me, it 1is terrible. ...
Friends, let our truth prevaill”

Finally, let me also remind you of the
appeal addressed to us here in the U.S.
Senate in March of last year by 98 re-
cent emigrants from the Soviet Union
to Israel. It said in part:

It is very difficult to explain to you, peo-
ple of a free country, how vital and impor-
tant it is for everybody behind the iron
curtain to get true and objective Informa-
tlon about world affairs . . .

Most of us, the undersigned, just arrived
from Russia. We still remember very well
those evening hours during which we tried
to get and listen to the volce of the free
world. Sometimes it was very difficult to
catch the volce—the Soviets are doing every-
thing to sllence the transmission. . . .
[Without Radio Liberty] the cold war will
increase, because nobody inside Russla will
be able to say a word about the real affairs
of thelr government and in a certain meas-
ure to influence the little public opinion in
their country.

There is a recurrent theme in these
and other comments about the two sta-
tions. They are prized by their audiences
not only because of their proved relia-
bility, but because they report and ana~-
lyze developments with the Soviet Union
and East Europe as well as world de-
velopments which are of particular con-
cern to the Eastern countries.

It is not without significance that last
year, during the 6-month debate over
continuing the radios until a solution
for their future could be found, that So-
viet and East European media printed
or broadcast no less than 587 attacks on
them. In the same period, from mid-
February through the end of August, the
American press offered 598 editorials
favorable to the stations, against 33 un-
favorable.

The distinguished members of the
Presidential Study Commission on In-
ternational Radio Broadcasting say, in
the summary of their report:

The Commission is convinced that Radio
Free Europe and Radio Liberty, by providing
a flow of free and uncensored information
to peoples deprived of it, actually contribute

. each country’s Com-
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to a climate of detenté rather than detract
from it. . ..

Progress toward the relaxation of interna-
tional tensions will be the product of many
influences. The free flow of ideas and infor-
mation will be critical among these. Without
this free communication of information and
ideas, governments will strive to insulate
themselves from the pressures for changes in
policies and actions which an Informed pub-
lic opinion imposes on even the rigidly con-
trolled socleties in Eastern Europe. Radio
Free Europe and Radio Liberty play a
uniquely important role in this process.

« + » If the International Community is to
make true and lasting progress toward the
East-West detente about which we all dream,
it will come about through pressure exerted
on their own governments by an Informed
citizenry.

Mr. President, I believe the Senate
should support Radio Free Europe and
Radio Liberty.

By Mr. HARTKE (for himself and
Mr, HANSEN) :

S. 1915. A bill to amend title 38, United
States Code, to provide an earlier effec-
tive date for payment of pension to vet-
erans. Referred to the Committee on
Veterans' Affairs.

Mr. HARTKE. Mr. President, today I
introduced legislation to provide an ear-
lier effective date for payment of pensions
to veterans. This bill would liberalize the
provisions governing the effective date of
initial awards of non-service-connected
disability pensions by authorizing pay-
ment of the benefit retroactively to the
date on which the veteran became per-
manently and totally disabled, if his ap-
plication for payment is received within
1 year of that date.

Currently, a disability pension may
not be paid for any period earlier than
the date of receipt of application. By
contrast, disability compensation is paid
retroactively to the day following the
veteran’s discharge if his application is
received within 1 year; death compensa-
tion, dependency and indemnity com-
pensation or death pension are payable
retroactively to the first day of the month
in which the veteran died if the eligible
survivor’s application is received within
1 year.

Need is one of the criteria for entitle-
ment to disability pension. But if the
veteran delays in applying for the bene-
fit because of problems relating from his
disability, the award presently cannot be
effective prior to the date his applica-
tlon is received. This compounds the
hardship since the very condition upon
which entitlement may depend may also
g:;event prompt application for the bene-

This legislation would alleviate this
situation by affording the disabled vet-
eran a year from onset of disability to
apply for pension, and if eligible, receive
retroactive payment to the date he be-
came permanently disabled.

This 1-year period is very reasonable.
Its enactment would achieve general uni-
formity respecting the effective date of
an initial award of monetary disability
or death benefits.

Mr. President, I ask unanimous con-
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sent that the text of the bill as intro-
duced be inserted in the RECORD.

There being no objection, the text of
the bill was ordered printed as follows:
5. 1915

Be it ¢nacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, That subsec=-
tion (b) of section 3010 of title 38, United
States Code, i1s amended by inserting “(1)"
immediately after *“(b)"” and by adding at
the end of sald subsection the following new
paragraph:

““(2) The effective date of an award of dis-
ability pension to a veteran shall be the date
on which the veteran became permanently
and totally disabled, if an application there-
éor is received within one year from such

ate.”

Sec. 2. The first sectlon of this Act shall
apply to applications filed after its date of
enactment, but in no event shall an award
made thereunder be effective prior to such
date of enactment.

By Mr. SYMINGTON (for WMr.
SteEnNIs and Mr. THURMOND)
(by request) :

S. 1916. A bill to amend titles 10 and
37, United States Code, to make perma-
nent certain provisions of the Depend-
ents Assistance Act of 1950, as amended,
and for other purposes. Referred to the
Committee on Armed Services.

Mr. SYMINGTON. Mr. President, by
request, for Mr. Stennis and Mr. THUR-
monD, I introduce, for appropriate refer-
ence, a bill to amend titles 10 and 37,
United States Code, to make permanent
certain provisions of the Dependents As-
sistance Act of 1950, as amended, and for
other purposes.

I ask unanimous consent that a letter
of transmittal from the Department of
Defense requesting consideration of the
legislation, and explaining its purpose, be
printed in the Recorp immediately fol-
lowing the listing of the bill.

There being no objection, the bill and
material were ordered to be printed in
the Recorp, as follows:

S. 1916

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled,

TITLE I—AMENDMENTS TO MAKE PER-
MANENT CERTAIN PROVISIONS OF THE
DEPENDENTS ASSISTANCE ACT OF 1950,
AS AMENDED
Sec. 101, Sections 10, 11, and 12 of the De-

pendents Assistance Act of 1950 (50 App.

U.S.C. 2210, 2221, and 2212) are repealed.
Bec. 102. Chapter 59 of title 10, United

States Code, is amended by adding after sec-

tion 1172 the following new section and in-

serting a corresponding item in the analysis:

“$§1173. Enlisted members: discharge for

hardship

“Under regulations prescribed by the Sec~
ret.ary concerned, a regular enlisted member
of an Armed Force who has dependents may
be discharged for hardship.”

Sec. 103. Section 401(3) of title 37, United
States Code, is amended to read as follows:

“(8) his parent (including a stepparent or
parent by adoption, and any person, includ-
ing a former stepparent, who has stood in
loco parentis to the member at any time for
a continuous period of at least five years be-

fore the member became 21 years of age)
who is in fact dependent on the membef for
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over one-half of his support; however, the
dependency of such a parent is determined
on the basis of an affidavit submitted by the
parent, and any other evidence required
under regulations prescribed by the Secre-
tary concerned, and he is not considered a
dependent of the member claiming the de-
pendence unless—

“(A) the member has provided over one-
half of his support for the period prescribed
by the Secretary concerned; or

*“(B) due to changed circumstances arising
after the member enters on active duty, he
becomes in fact dependent on the member
for over one-half of his support.”

SEc. 104. Section 403 of title 37 is
amended—

(1) by striking out that part of the table
in subsection (a) which prescribes monthly
basic allowances for quarters for enlisted
members in pay grades E-1, E-2, E-3, E-4
(four years' or less service), and E-4 (over
four years' service) and inserting in place
thereof the following:

$81. 60
72.30

£121. 50
105. 00
106. 00
105. 00";

(2) by striking out the last sentence in
subsection (a);

(3) by striking out “subsection (g)" in the
second sentence of subsection (b), and in-
serting in place thereof “subsection (j)";

(4) by inserting the following new subsec-
tions after subsection (f):

“(g) An aviation cadet of the Navy, Air
Force, Marine Corps, or Coast Guard is en-
titled to the same basic allowance for
quarters as a member of the uniformed serv-
ices in pay grade E-4.

“(h) The Secretary concerned, or his desig-
nee, may make any determination neces
sary to administer this section with regard
to enlisted members, including determina-
tlons of dependency and relationship, and
may, when warranted by the circumstances,
reconsider and change or modify any such
determination. This authority may be redele-
gated by the Secretary concerned or his des-
ignee. Any determination made under this
section with regard to enlisted members is
final and is not subject to review by any
accounting officer of the United States or &
court, unless there is fraud or gross negli-
gence.

“(i) Under regulations prescribed by the
Becretary of Defense, the Secretary con-
cerned may authorize payment of the
monthly basic allowance for quarters to the
authorized dependents of an enlisted mem-
ber who loses his entitlement to basic pay
as a direct result of his. being incarcerated
by a forelgn government. Payments may be
made under this subsection only for the
period during which an enlisted member is
being held in pretrial confinement by that
forelgn government."”; and

(5) by redesignating subsection (g) as
subsection (j).

TITLE II—MISCELLANEOUS PROVISIONS
Sec. 201. Section 302 of title 37, United
States Code, is amended by striking out
“July 1, 1973" wherever it appears therein
and inserting in place thereof “July 1, 1975".
Sec. 202. Section 302a of title 37, United
States Code, is amended by striking out
“July 1, 1973" wherever it appears therein
and inserting in place thereof “July 1, 1975".
SEc. 208. Section 803 of title 37, United
States Code, is8 amended by striking out
“July 1, 1873” wherever it appears therein
and inserting in place thereof “July 1, 1975".
SEc. 204. SBection 308a of title 37, United
States Code, is amended by striking out
“June 30, 1973"” and inserting in place there-
of “June 30, 1975".
SEc. 206. Section 207 of the Career Com-
pensition Act of 1049, as amended (70 Stat.
338), 1s repealed.
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Bec. 206. This Act shall become effective
on July 1, 1973.

GENERAL COUNSEL
OF THE DEPARTMENT OF DEFENSE,
Washington, D.C., March 21, 1973.
Hon, Spiro T. AGNEW,
President of the Senate,
Washington, D.C.

Dear Mr. PrREsSIDENT: There 1s forwarded
herewith a draft of legislation “To amend
titles 10 and 87, United States Code, to make
permanent certain provisions of the De-
pendents Assistance Act of 1950, as amended,
and for other purposes.”

This proposal is a part of the Department
of Defense legislative program for the 93d
Congress, and the Office of Management and
Budget advises that the enactment of this
proposal would be in accord with the pro-
gram of the President. It 15 recommended
that the proposed legislation be enacted by
the Congress.

PURPOSE OF THE LEGISLATION

The purpose of the proposed legislation
is to make permanent certain of those
authorities and entitlements now contained
in the Dependents Assistance Act of 19560,
as amended, (50 App. U.S.C. 2201 et seq.), and
to extend certaln other temporary entitle-
ments in title 37, United States Code, which
would otherwise expire on June 30, 1973. The
implications of permitting these authorities
to expire along with the draft act would
counter the improvements provided by the
Congress in Public Law 92-129 (Amend-
ments to the Military Selective Service Act of
1867) by lowering the pay rates of junior
enlisted members. Essentially, this would be
a step backward in our move toward an all-
volunteer force.

The authorities in the Dependents As-
sistance Act of 1950 as amended, primarily
impact on members in pay grades E-4 (with
four years’ or less service), E-3, E-2, and E-1,
and should they be allowed to expire, ap=-
proximately 852,000 members with de-
pendents would suffer a reduction in their
quarters allowance ranging from $60-876 per
month, The reason for this is because the
Dependents Assistance Act of 1950 suspends
those provislons of 37 U.S.C. 403(a) which
stipulate that a member in pay grade E-4
(with four years’' or less service), E-3, E-2,
or E-1 is considered at all times to be with-
out dependents. The permanent quarters rate
in title 37, United States Code, for members
with dependents in these pay grades is $45.00
monthly as compared to the $105.00-8121.50
now provided by the Dependents Assistance
Act of 1950 as amended.

In addition, this legislation would extend
until June 80, 1975, the special pay author-
ized for physiclans, dentists, optometrists,
and veterinarians under 37 U.8.C. 302, 302a,
and 303, and also extend until June 30, 1975,
the enlistment bonus authorized under 87
T.8.C. 308a for persons enlisting in a combat
element of an armed force.

ANALYSIS

The following are the principal features
which are incorporated In the legislation.
They constitute a restatement of existing
authority and are considered vital to the
Department of Defense in its move to an all-
volunteer forece.

Dependents Assistance Act of 1950, as

amended, authorities

The Dependents Assistance Act of 1950
(hereafter referred to as the “DAA") allow-
ances had their beginning during World
War IT when it was found that the Natlon's
resource of single, draft-eligible males was
insufficient to satisfy the country's need for
military manpower. Because it was necessary
to draft married men, many with young chil-
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dren, Congress enacted the Servicemen’s De-
pendents Allowance Act of 1942 (56 Stat. 381)
which provided special allowances for their
families.

After World War II, at the recommenda-
tion of the Hook Commission, these allow-
ances were discontinued. The Commission
believed that the Nation's military manpower
requirements could be met from the pool of
avallable single men, and further, it was the
Commission’s opinion that due to the many
relocations experienced during the first few
years of a military career, it would be best
for all concerned if young servicemen re-
mained single.

In 1950, with the onset of the Korean War,
it became necessary to induct married men
into the armed forces, and Reservists with
family responsibilities were mobilized and
called to active-duty. Congress responded to
this situation with the enactment of the
DAA. This Act provided a quarters allowance
supplement to the income of young enlisted
members to enable them to cope with family
responsibilities. Because of the continuing
need for this income supplement, the DAA
has been renewed concurrently with the Se-
lective Service Act, slnce 1950.

The need for equitable treatment of junior
enlisted members has been established and
will not diminish as the Department of De-
fense approaches its objective of an all-
volunteer force. Therefore, it is considered
necessary to make the following features of
the DAA permanent legislation.

The paramount need is to eliminate the
language of current 37 U.S.C. 403(a) that
stipulates a member in pay grade E-4 (with
four years' or less service), E-3, E-2, or E-1
is considered at all times to be without de-
pendents. The discrimination inherent in
this section has been recognized by the
Congress since 1950 in the continuance of
the DAA. Future equitable treatment of
junior enlisted members and their families
should be ensued in permanent legislation to
be in consonance with our move to an all-
volunteer force. At the present time, more
than 30 percent of the members in pay grade
E-4 (with four years’ or less service), and
below, have dependents. This is represent-
ative of the national population were 33.5
percent of the 10 million males in the 18-
24 year age group are married. Certainly,
this 1s too large a segment of the avallable
manpower pool to exclude as a recruiting
resource through inequitable compensation
treatment. To be competitive with civilian
industry and attractive to this group, pro-
vision must be made to ensure that junior
enlisted members can adeguately support
and care for their families.

Another feature of the proposal deletes
the language of current 37 U.S.C. 401(3)
which stipulates that parents must actually
reside in the service member’s household to
be considered dependents. This restrictive
definition is an outdated provision of law
which falls to recognize that members of
the uniformed services are required to serve
wherever assigned; oftentimes on remote
tours where dependents are specifically pre-
cluded from accompanying them. The DAA
suspended this restriction to ease the eco-
nomic burden of our servicemen and to enable
them to approach thelr duties with the
realization that their families were finan-
clally secure. This purpose remains valid and
permanent modification of existing law is
now desirable.

The proposal also makes permanent the
current language of section 8 of the DAA
(60 App. U.S.C. 208), which prescribes that
aviation cadets are entitled to the basic al-
lowance for gquarters at the rates for mem-
bers in pay grade E-4. This change is for
administrative convenience and consistent
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with respect to other entitlements for these
members which already are incorporated per-
manently in title 37, United States Code.

The DAA contains certain sectlons which
are permanent in that they do not have an
expiration date. For administrative expedi-
ency it s proposed that portions of two
sections (50 App. U.S.C. 2210 and 2211)
which provide secretarial authority to regu-
late entitlements for enlisted members, be
included in the appropriate section of title
37, United States Code. The authority to
walve recoupment of erroneous payments,
which is in sections 10 and 11 (50 App.
U.S.C. 2210 and 2211), has now been made
permanent law in title 10 P.L. 92-453, which
Act Includes waiver authority with respect
to allowances pald to dependents. Therefore,
the waiver authority in sections 10 and 11
of the DAA need not be included in this bill
since such authority has already been in-
corporated in title 10 by P.L. 92-453.

Section 5 of the DAA (50 App. U.S.C. 2205)
authorizes the Secretary concerned to pay
the basic allowance for quarters to an en-
listed member’s dependents even when the
member 1s not entitled to receive basic pay.
That authority is made permanent in title
10, United States Code, by this bill, but it
will apply now only to an enlisted member
who is incarcerated by a foreign government,
and only while such an enlisted member is
being held in pretrial confinement by that
government. The authority will no longer
apply to enlisted members who are absent
without leave, deserters, or not entitled to
basic pay for any reason other than the one
outlined above.

The DAA authorizes the Secretary con-
cerned to establish policies under which cer-
taln enlisted members with dependents may
be discharged for hardship. It is proposed
that this authority (sectlon 14; 50 App.
U.8.C. 2214) be permanently incorporated
in title 10, United States Code.

In submitting this legislation, the Depart-
ment of Defense proposes to allow certain
authorities now contained in the DAA to
expire. A discussion of each of these follows:

The most significant is the objectionable
feature of existing law (sectlon 4(b); 5O
App. U.S.C. 2204(b)) which requires mem-
bers in pay grade E-4 (with four years' or
less service), E-3, E-2, and E-1 to allot a
portion of their pay in order to qualify for
DAA benefits. Such a provision was neces-
sary during the past decades of heavy con=-
scription when some individuals of ques-
tionable integrity were drafted into the
armed forces. However, a mandatory allot-
ment implies irresponsibility on the part
of the member and is nelther conducive to
attracting the kind of individual desired in
a zero draft environment nor consistent with
the degree of responsibility entrusted to
members in the operation of modern weap-
ons systems. Elimination of the mandatory
allotment is also in consonance with recent
Congressional action recognizing the ma-
turity and sense of responsibility of 18 year
olds by authorizing them the right to vote.
It would be inconsistent for the Department
of Defense to treat this group as less than
fully responsible cltizens.

The general authority of the BSecretary
concerned under section 6 of the DAA (50
App. U.B.C. 2206) to establish allotments
without the consent of the members is un-
necessary. Adequate provision for the well-
being and protection of dependents in the
event of the service member's absence or
physical incapacity is already contalned in
37 U.S.C. 553 (h). Purther, 37 U.8.C. 602 pro-
vides protection when the member is men-
tally incompetent.

Finally, another objectlonable and dis-
criminating feature of the DAA is that pro-
vision (section 4(b); 50 App. U.S.C. 2204)
which specifically precludes payment of
quarters allowances to Reservists in pay-
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grades E-4 (with four years' or less service),
E-3, E-2, and E-1 who are on active duty for
training. Since all other married Reservists
recelve a quarters allowance while on active
duty for training, internal equity is adequate
Justification for elimination of this pro-
vision. However, reserve forces manning
shortfalls are an equally significant consid-
eration. Because married personnel are an
important resource for reserve recuiting,
every effort must be made to ensure that re-
serve participation is not finaneclally unat-
tractive to the more than 3.2 milllon married
civilians in the 18-24 year age group.
Miscellaneous authorities

The legislation also extends until June 30,
1975, the following miscellaneous authorities
which expire June 30, 1973.

Special Pay for Physicians and Dentists

The authority for speclal pay for physicians
and dentists (37 U.8.C. 302) (ranging from
$100 per month for those with less than two
years' service to $350 per month for those
with over ten years' service) will expire with
respect to those ordered to active duty after
June 30, 1973. This authority presently ex=-
ists to reduce the disparity between com-
pensation in the uniformed services and
earnings opportunities of physicians and den-
tists In the private sector.

Special Pay for Optometrists

The authority for special pay for optome-
trists (37 U.8.C. 302a) of $100 per month will
expire with respect to those ordered to ac-
tive duty after June 30, 1973. This authority
was enacted by the Congress to make the fi-
nanecial inducements of military service more
attractive to optometrists.

Bpecial Pay for Veterinarians

The authority for special pay for veterl-
narians (87 U.S8.C. 303) of $100 per month
will expire with respect to those ordered to
active duty after June 30, 1978. This au-
thority presently exists to make a military
career more attractive for veterinarians.

Combat Arms Enlistment Bonus

The Department of Defense has author-
ity, until June 30, 1973, to pay an enlist-
ment bonus of up to $3,000 for at least a
three-year enlistment to Individuals who en-
lst in the combat elements of the armed
forces (37 U.8.C. 308a). Continuation of this
authority is essential to ensure that the re-
quired combat element accessions are ob-
talned in the all-volunteer environment.
However, as demonstrated with the current
enlistment bonus, the Department of Defense
intends to use the proposed enlistment bonus
authority only if it is necessary to do so.

Cost and budget data

The enactment of this legislation will re-
sult in no increase in budgetary requirements
for the Department of Defense.

Bincerely,
J. FRED BUZHARDT.

BECTION-BY-SECTION ANALYSIS OF A BiLr “To
AmeND TrTLeEs 10 anNDp 37, UNITED STATES
CopE, TO MAKE PERMANENT CERTAIN PrO-
VISIONS OF THE DEPENDENTS ASSISTANCE ACT
oF 1950, As AMENDED, AND FOR OTHER
PurPosgEs”

TITLE I

Section 101. This sectlon repeals sections
10, 11, and 12 of the Dependents Assistance
Act of 1050, as amended (50 App. US.C.
2210, 2211, and 2212). Those three sections
of the Act are the only ones which will not
otherwise expire on July 1, 1973, under the
provisions of section 16 of that Act (50 App.
U.S.C. 2216). By repealing sections 10, 11,
and 12, the entire Act will terminate as of
July 1, 1978.

Section 102. The purpose of this section
is to Insert a new permanent section 1173
in chapter 59 of title 10, United States Code,
to authorize the BSecretary concerned to

17573

prescribe regulations for the discharge, in
his discretion, of enlisted members with de-
pendents, on the basis of hardship. This
makes permanent, in title 10, the basic
provisions of section 14 of the Dependents
Assistance Act of 1950, as amended (50 App.
U.8.C. 2214).

Section 103. The purpose of this section
is to make permanent the suspension of the
original requirement that a parent reside
in the members' household for purposes of
entitlement of quarters allowances. That re-
quirement originated in section 102(g) of
the Career Compensation Act of 1949 (63
Stat. 802), but was suspended by section 1
of the Dependents Assistance Act of 1960, as
amended (50 App. U.S.C. 2201), for the
duration of that Act. This section amends
section 401(3) of title 37, United States Code,
by permanently deleting that requirement,
and also by including the other amendments
made to the definition of “parent’” by the
Dependents Assistance Act of 19560, as
amended, with some technical changes made
for purposes of clarity.

Section 104.

Clause (1). This clause permanently
amends that part of the table in section
403 (a) of title 37, United States Code, which
prescribed monthly basic allowance for
quarters for enlisted members in pay grades
E-1, E-2, E-3, and E-4 (four years' or less
service). Section 8 of the Dependents Assist-
ance Act of 1850, as amended (50 App.
US.C. 2208), and subsequent amendments
to it, temporarily suspended, for the dura-
tlon of that Act, that portion of the table
and inserted temporary changes in the rates
being paid to those grades. That part of the
table is still temporarily suspended until
July 1, 1973, with changes in the rates hav-
ing been made periodically by a series of
amendments. The purpose of this clause is
to make permanent in the table the cur-
rent rates for quarters allowances for pay
grades E-1 through E-4. This clause also
deletes the former distinction between a
member in pay grade E-4 who has over four
years' service, and such a member who haa
four or less years’' service, since all members
in pay grade E-4 are now being paid the
same rate for quarters allowance.

Clause (2). This clause strikes out the last
sentence in section 403(a) of title 37, United
States Code. That sentence, which states that
a member in pay grade E-4 (four years' or
less service), E-3, E-2, or E-1 is considered
at all times to be without dependents, was
temporarily suspended by section 2 of the
Dependents Assistance Act of 1950, as
amended (50 App. U.8.C. 2202), for the dura-
tion of that Act.

Clause (3). The purpose of this provision
is to change the reference to “subsection
{(g)"” that appears In subsection (b) of sec-
tion 403 of title 37, United States Code, since
subsection (g) 1s being redesignated as “sub-
section (§)" by this bill.

Clause (4). The purpose of this provision
is to insert three new subsections in section
403 of title 37, United States Code.

Subsection (g) makes permanent the basic
provisions of section 8 of the Dependents As-
sistance Act of 1950, as amended (50 App.
U.8.C. 2208), which prescribes that, for the
purpose of that Act, aviation cadets are en-
titled to basic allowance for quarters under
the conditions and at the rates for members
in pay grade E—4.

Bubsection (h) makes permanent the au-
thority to make determinations of depend-
ency given to the Secretary concerned by
sections 10 and 11 of the Dependents Assist-
ance Act of 1950, as amended (560 App. U.8.C.
2210 and 2211).

Subsection (i) retains in part the author-
ity in section 5 of the Dependents Assistance
Act of 1950, as amended (50 App. U.S.C. 2205)
to pay the basic allowance for quarters to an
enlisted member’'s dependents even when he
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is not entitled to receive basic pay. This sub-
section retains that authority, but only with
respect to an enlisted member who is incar-
cerated by a foreign government, and only
while such an enlisted member is being held
in pretrial confinement by that government.
The authority will no longer apply to en-
listed members who are absent without leave,
deserters, or not entitled to basic pay for any
reason other than the one described above.

Clause (5). This clause redesignates sub-
section (g) as subsection (j).

TITLE II

Section 201, This section extends until
June 30, 1975, section 302 of title 37, United
States Code, which would otherwise explre
with respect to authorizing special pay for
physiclans and dentists ordered to active
duty after June 30, 1973.

Section 202. This section extends wuntil
June 30, 1975, sectlon 302a of title 37, United
States Code, which would otherwise expire
with respect to authorizing special pay for
optometrists ordered to active duty after
June 30, 1973.

Section 203. This section extends until June
30, 1975, section 303 of title 37, United States
Code, which would otherwise expire with re-
spect to authorizing special pay for veter-
inarians ordered to active duty after June
80, 1873.

Section 204. The purpose of this section is
to extend until June 30, 1975, section 308a
of title 37, United States Code, providing
for the payment of an enlistment bonus to
& person who enlists in a combat element of
an armed force for at least three years.

Section 205. The purpose of this section is
to repeal section 207 of the Career Compensa~
tion Act of 1949, which contains certain pro-
visions regarding the reenlistment bonus that
are now obsolete.

Section 206. This section establishes the
effective date of this Act as July 1, 1873, so
as to provide continuity with the present
laws which expire on that date.

By Mr. METCALF':

S5.1920. A bill to amend the Budget
and Accounting Act, 1921, to require the
advice and consent of the Senate for
future appointments to the offices of
Director and Deputy Director of the Of-
fice of Management and Budget. Re-
ferred to the Committee on Government
Operations.

Mr. METCALF. Mr. President, today
I am introducing a bill that makes it ex-
plicit that the Director and Deputy Di-
rector of the Office of Management and
Budget be confirmed by the Senate. Pre-
viously, I introduced 8. 37 which was
considered in connection with S. 518, in-
troduced by Senator Ervin and others.
8. 37 was introduced on January 4 for
consideration as soon as Congress con-
vened and without knowing who the
President would appoint to the offices
of Director and Deputy Director. When
the Government Operations Committee
reported 8. 518, it contained the pro-
vision that the recent Presidential ap-
pointees to these offices would be subject
to confirmation. S. 518 passed the Sen-
ate and was considered in the House
where an amendment was made discon-
tinuing the respective offices and then
recreating them in order that the pres-
ent incumbents of these offices would be
subject to confirmation. This is the bill
that President Nixon vetoed.

The Senate voted to override the veto
but the House failed to muster the neces-
sary two-thirds vote, and therefore the
Presidential veto was sustained. How-
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ever, in the veto message, and indeed
in the House debate, much was made
of the proposition that this act would re-
quire the present regularly appointed
and serving incumbents in the Office of
Management and Budget to submit to
retroactive confirmation as a result of
the provisions of the law.

President Nixon said:

This legislation would require the forced
removal by an unconstitutional procedure of
two officers now serving in the executive
branch.

I do not concede either proposition.
It would not necessarily have meant that
the two incumbents now serving would
have been unable to meet the scrutiny of
confirmation. Nor do I think the provi-
sion of requiring their confirmation was
unconstitutional. The President also
based his veto upon the proposition that
the offices of Director and Deputy Di-
rector of the Office of Management and
Budget are special offices to provide the
President with advice and staff support
in the management of his budgetary and
management responsibilities.

President Nixon declared that these
offices cannot be equated with other of-
fices requiring Senate confirmation.
Again I must respectfully disagree. In
fact, it was the growth of responsibility
and power in the Office of Management
and Budget that impelled me to intro-
duce S. 37 on January 4 before either of
the present incumbents was appointed.

Today I am introducing a revised ver-
sion of 8. 37. It is completely prospective
in nature. It would affect only future
appointees and thus remove one of the
reasons for the Presidential veto. More
than a majority of each House of Con-
gress has voted to require confirmation
of these powerful and important officers.
Without having the question of the sta-
tus of the present incumbents inter-
jected, I believe Congress should again
have the opportunity to prospectively
decide about confirmation of these pow-
erful officers. Perhaps with removal of
the question of the status of the present
incumbents, the President will recon-
sider; or, in the event of a veto, some of
those who believed this legislation was
directed at the present incumbents will
agree that future confirmation would be
desirable.

By Mr. MATHIAS (for himself,

Mr. Ervin, and Mr. MANSFIELD) @

S. 1923. A bill to amend the Legisla-
tive Reorganization Aect of 1970 to pro-
vide that Federal agencies keep congres-
sional committees fully and currently
informed. Referred to the Committee on

Government Operations.

AMENDMENT OF THE LEGISLATIVE REORGANIZA-
TION ACT OF 1970 TO REQUIRE ALL FEDERAL
AGENCIES TO KEEP CONGRESSIONAL COMMIT-
TEES FULLY AND CURRENTLY INFORMED
Mr. MATHIAS. Mr. President, from

the earliest days of the Republic it has

been a premise of our Democratic gov-
ernment that the shared wisdom of those
elected to carry out the public will
should be based on the fruits of deep and
considered full inquiry. It is both sen-
sible and necessary that those given the
responsibility by the Constitution to
make decisions about our national policy
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should have the best and fullest infor-
mation available to guide them. Unfor-
tunately, the Congress of the United
States, for a variety of reasons, has not
been as well informed as recent situa-
tions have demanded. Decisions of great
consequence have been acceded to by the
Congress without the necessary facts, and
such inquiries as have been made by the
Congress from time to time, have been
stymied all too often by a refusal on the
part of the executive branch to furnish
necessary information. It is vital to have
the relevant facts and alternatives be-
fore decisions are made; all too often in-
formation has been supplied to the Con-
gress after decisions have heen made in
the executive branch. All too often a
chain of irreversible events has been set
in motion which has prevented alterna-
tive policies from being acted upon or
even considered. The result of this prac-
tice has been the entanglement in de-
structive policies, some of which, such as
cur Vietnam involvement have cost the
United States the lives of tens of thou-
sands of its youth, the loss of revenues
and resources and the diminishing of
U.S. influence and reputation in the
world.

I do not question the motives of those
who advocated the pursuit of past pol-
icies which have turned out vo be failures.
But what I do question is the process
by which we have become committed to
such disastrous policies. A large part of
the blame for these failures lies with the
Congress itself. The Congress has not
taken the steps it can take to assure that
it has the full information necessary %o
make sound judgments about the »ur-
poses, goals and programs of this Gov-
ernment. It is a plain fact that the Con-
gress of the United States is not as well
informed as it should be. Members of the
Senate and House, whether they serve
on committees which examine questions
of defense or foreign policy or of agri-
culture or those that concern the judi-
ciary—members of all of the committees
of the Congress no matter what their
jurisdiction, have not been able to carry
out fully, or even adequately, their re-
sponsibilities, because of a lack of nec-
essary information.

Many in the Senate and the House
have spoken about the need for reform—
the need for the Congress to improve its
capabilities and performance so that the
legislature of the United States can bet-
ter serve the people who have elected
them. It is a reason for hope that steps
are being taken by both Houses once
again to enable the Congress to assume
responsibility for the appropriations
process. The Congress has recognized
that the practical and sensible steps
taken by the executive branch enabling
it to function with effect in a complex
modern superstate, such as the creation
of Office of Management and Budget and
its predecessor agencies have relevance
to the Congress. The Congress is only now
beginning to give itself a similar ca-
pability, but at this point we can only
hope for significant change.

Article I of the Constitution specifies
that Congress shall make the laws, If
this responsibility of the Congress is to
have purpose and effect, it will require
changes, and changes now, in the proce-
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dures of the Senate and the House. A
vital first step is to assure that full and
timely information will be available to
the Congress and to adapt our commit-
tees in order to make use of this infor-
mation.

To this end, Senator Ervin and I in-
troduce today a bill which would amend
the Legislative Reorganization Act of
1970 and require all Federal agencies to
keep congressional committees and any
subcommittee thereof fully and currently
informed.

I send the bill to the desk and ask for
its appropriate referral,

The PRESIDING OFFICER. The bill
will be received and appropriately re-
ferred.

Mr, MATHIAS. The bill reads as fol-
lows:

5. 1923

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, That (a)
title III of the Legislative Reorganization Act
of 1970 is amended by adding at the end
thereof the following new part:

“PART 4—EEEPING THE CONGRESS INFORMED
“INFORMING CONGRESSIONAL COMMITTEES
“Sec. 341. (a) Every Federal agency shall

keep each standing committee of the Senate

and the House of Representatives fully and
currently informed with respect to all mat-
ters relating to that agency which are within
the jurisdiction of such committee. Every

Federal agency shall furnish any informa-

tlon requested by any such standing com-

mittee with respect to the activities or re-
sponsibilities of that agency within the ju-
risdiction of that committee.

“(b) Each such standing committee shall
take appropriate measures to insure the con-
fidentiality of any information made avail-
able to it under this section.

“DEFINITION

“SEc. 342, For purposes of this part, ‘Fed-
eral agency' has the same meaning given that
term under section 207 of this Act."

(b) Title III of the table of contents of
the Legislative Reorganization Act of 1970 is
amended by adding at the end thereof the
following:

“PART 4—KrEPING THE CONGRESS INFORMED

“341. Informing congressional committees.
“342. Definition.”

The bill provides, very simply, that
there is an imperative duty on the part
of the executive branch to provide infor-
mation, not just some unspoken under-
standing but an affirmative duty, that
“every Federal agency shall keep each
standing committee of the Senate and the
House of Representatives fully and cur-
rently informed with respect to all mat-
ters relating to that agency which are
within the jurisdiction of such com-
mittee.”

The purpose of this bill is to provide
as a matter of legal right to all standing
committees and subcommittees thereof of
the Senate and House of Representatives,
fully and currently, any information or
analyses of information paid for by pub-
lic funds from any Federal department
or agency pertaining to all matters with-
in the jurisdiction of each standing com-
mittee. In addition, every Federal agency
would be required to supply any informa-
tion requested by any standing committee
with respect to all matters within the
jurisdiction :f each standing committee.
This proposed legislation would, in the
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form of a statute, enforce what is already
a fundamental legislative right.

The obligation that this bill would
place upon the executive branch: the
requirement to keep the Congress fully
and currently informed and to respond to
any request within the jurisdiction of a
congressional committee is already firmly
established by a working precedent of
over 27 years duration. The Joint Com-=-
mittee on Atomic Energy, under the pro-
visions of section 202 of the Atomic
Energy Act of 1946 as amended (42 U.8.C.
2252) places these obligations upon the
executive branch:

The Commission shall keep the Joint Com-
mittee fully and currently informed with
respect to all of the Commission’s activities.
The Department of Defense shall keep the
Joint Committee fully and currently in-
formed with respect to all matters within the
Department of Defense relating to the devel-
opment, utilization, or application of atomie
energy. Any Government agency shall furnish
any information requested by the Joint Com-
mittee with respect to the activities or re-
sponsibilities of that agency in the field of
atomic energy . . .”

The experience of the Joint Committee
on Atomic Energy has been exemplary.
The executive branch has provided fully
and currently the information as required
by law and has responded to all requests
made by the Joint Committee. The ques-
tion of security has never been an issue,
even though the Joint Committee is privy
to the most sensitive matters relating to
our national security.

In addition, there is at least one other
statutory precedent—5 U.S.C. 2954 pro-
vides that—

An Executive agency, on request of the
Committee on Government Operations of the
House of Representatives, or of any seven
members thereof, shall submit any informa-
tion requested of it relating to any matter
within the jurisdiction of the committee.

The proposed bill simply extends the
precedents in law contained in section
202 of the Atomic Energy Act and 5
U.B.C. 2954 to all standing committees.

I think it is fair to say that the Senator
from North Carolina (Mr. ErviN) and I
recognize that it would be desirable to
have provisions for enforcement to as-
sure compliance with the purposes of the
bill. Although we have considered various
proposals which provide for enforce-
ment, we have decided to defer a final
decision on the most appropriate en-
forcement procedure until the bill is
taken on by the committee which would
consider the proposed bill.

The underlying premise of this bill is
that the Congress should have access
to all information produced by the Gov-
ernment, so that it can carry out its
constitutional responsibilities to make
law and policy, and do so making use of
the best and most complete information
and analyses of information available.
We believe that for constitutional and
practical reasons it is in the national
interest to place the legal obligation con-
tained in this proposed bill upon the
executive branch to keep the Congress
fully and currently informed upon all
matters pertaining to the jurisdiction of
the standing committees of the Congress.

This bill, in my view, provides one
significant and effective way to assure
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that the major decisions made by the
Government of the United States will be
made with full due process as provided
by the Constitution, and assure that
fundamental decisions will be made on
the basis of the reasoned judgment of
all of the peoples, responsible elected of=
ficials, and representatives.

Over the past decade, we have had
clear and sufficient warnings of increas-
ing threats to open democratic govern-
ment. We have begun to heed these
warnings that government by cabal, un-
less checked, will stifie our freedom. It
is my hope that the bill Senator ErviN
and I have introduced will contribute to
strengthening our system of free demo-
cratic government of laws.

Mr. President, I ask unanimous cone-
sent that this bill be referred to the
Committee on Government Operations.

The PRESIDING OFFICER (Mr.

Nuwnn). Without objection, the bill will
be received and so referred.

Mr. MATHIAS. Mr, President, I reserve
the remainder of my time.

By Mr. CRANSTON (for himself
and Mr. TuNNEY) :

S. 1924, A bill to authorize the Admin-
istrator of General Services to dispose of
certain excess property. Referred to the
Committee on Government Operations.

Mr. CRANSTON. Mr. President, I in-
troduce for appropriate reference a bill
to authorize the Administrator of the
General Services Administration to con=
vey portions of the Camp Antelope prop-
erty in Mono County, Calif., to the Palute
Indians of Coleville, Calif. I am delighted
that my distinguished colleague from
California, Senator Joan TUNNEY, is join=-
ing me as cosponsor of this bill.

The Paiute Indians of Coleville, Calif.,
are in dire need of adequate housing.
They are now living in shacks—without
sanitation facilities, without inside run-
ning water or insulation, and with only
wood-burning stoves to heat them in win=
ter. The Indians take their drinking wa=
ter from a polluted drainage ditch which
rune from the nearby Walker River. Dur-
ing the summer their water supply is
nearly cut off as the flow of the ditch is
reduced to a trickle. Coleville Paiute
Roseann Kizer describes her situation:

In our little one-room house there are
seven of us living and we have another little
one coming soon. All the (Indian) people
who now live here in Coleville have all lived

the same way, drinking ditch water, using
wood-burning stoves.

Within view of the Indian shacks are
36 modern homes with all the necessary -
comforts which have been vacant for
nearly 6 years. These homes, formerly
occupied by officers at Camp Antelope,
have been declared excess to the needs of
the Marine Corps and were turned over to
the General Services Administration for
disposal in January of this year. To my
knowledge the Federal Government has
no need for the buildings; although the
Forest Service has submitted an applica-
tion to GSA, I understand that it soon
may be withdrawn. The heads of 24 fam=-
ilies of Coleville Paiute Indians, eager to
improve their living conditions, have ex-
pressed the desire to acquire the excess
military officer housing. Because most of
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them are unemployed on pensions or re-
ceiving welfare, they otherwise would be
unable to acquire better housing.

However, no agency of the Federal
Government appears to have the author-
ity to submit an application to GSA on
behalf of the Paiute Indians. The Cole-
ville Indians are not a federally recog-
nized tribe with a Federal reservation
with land held in trust. However, this
legislation is not concerned with the
question of recognition of these Indians
by the BIA. The hill merely helps the
Indians obtain decent housing.

The Bureau of Indian Affairs advises
me that—

Legislation would be necessary to author-
ize the federal government to donate these
houses and land in fee title to the designated
Indian families.

The legislation I am introducing to-
day would provide that authority. The
bill would give the Administrator of GSA
the authority to dispose of the 36 ex-
cess houses at Camp Antelope together
with whatever amount of national forest
jand he deems necessary to adult Paiute
Indians of Coleville. In addition, the Ad-
ministrator is given the authority to con-
vey the laundromat and maintenance
shop on the property to any corporation,
association, or group formed by these in-
dividuals within 1 year following the date
of enactment of the bill. All the buildings
are located on 80 acres withdrawn from
the public domain which are part of 720
acres permitted to the Department of
the Navy from the Department of Agri-
culture. The land has not been declared
excess.

The General Services Administration,
recognizing the tremendous need of the
Paiute Indians of Coleville, has been de-
laying action on the disposal of the 38
Camp Antelope buildings until all pos-
sibilities of making the houses available
to the Indians have been exhausted. 1
commend the General Services Adminis-
tration for its compassion and caution in
this matter.

In disposing of excess Federal property,
T feel it is incumbent upon the Federal
Government to give first priority to the
welfare of its citizens and human needs.
There is no doubt about the need of the
Paiute Indians. I am hopeful that Con-
gress will respond with early action on
this bill to alleviate the wretched condi-
tions under which the Paiute Indians of
Coleville are living.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
at this point in the RECORD.

. There being no objection, the bill was

ordered to be printed in the REcCORD, &s
follows:

s. 1924

Be it enacted by the Senate and House
of Representatives of the United States of
America in Congress assembled, That, upon
application filled by any eligible individual
within the twelve calendar month period
following the date of the enactment of this
Act, the Administrator of General Services
is authorized to convey, by quitclaim deed,
to such applicant, all right, title, and interest
of the United States in and to one of the
thirty-six family housing units located
within the area comprising seven hundred

CONGRESSIONAL RECORD — SENATE

and twenty acres made available to the De-
partment of the Navy under a permit from
the Department of Agriculture and com-
prising a portion of Camp Antelope, Mono
County, California. Such conveyance shall
include the land on which such dwelling
is situated, together with such additional
land contiguous thereto as the Administrator
determines necessary to enable the applicant
to utilize such dwelling for non-commercial
residential purposes. Such applications shall
be submitted in such manner and shall con-
tain such information as the Administrator
shall prescribe. Conveyances pursuant to this
Act shall be made without consideration.

SEc. 2. The Administrator of General Serv-
ices is authorized, at any time during the
twelve calendar month period following the
date of the enactment of this Act, to convey,
by quitclaim deed, to any eligible entity, all
right, title, and interest of the United States
in and to the faclilitles comprising the so-
called maintenance shop and laundromat
which are located generally within the area
described In the first section of this Act.
Such conveyance shall include the land on
which such facilities are situated, together
with such additional lands contiguous
thereto as the Administrator shall determine
necessary to the utilization of such facilities.

Sec. 3. As used in this Act, the term—

(1) “eligible individual” means any indi-
vidual who, without regard to place of resi-
dence, is generally recognized as a Paiute
Indian of Coleville, California, and who is
twenty-one years of age or older; and

(2) “eligible entity” means any corpora-
tion, association, group, or other entity es-
tablished by the Paiute Indians of Coleville,
California.

By Mr. PEARSON (for himself,
Mr. BEALL, Mr. HARTKE, and Mr.
CoTTON) :

5. 1925. A bill to amend section 1(16)
of the Interstate Commerce Act author-
izing the Interstate Commerce Commis-
sion to continue rail transportation
services. Referred to the Commitiee on
Commerce.

INTRODUCTION OF LEGISLATION TO CONTINUE
ESSENTIAL RAIL SERVICES

Mr. PEARSON. Mr. President, I intro-
duce for myself, and Senators BEeALL,
HARrTKE, and CorToN, & bill requested by
the Interstate Commerce Commission to
authorize the Commission to direct one
railroad to operate over the lines of an-
other when the latter carrier is unable
to transport essential tendered traffic.

The Northeastern TUnited States—a
region of 17 States—currently is served
by 6 class I railroads which are in
bankruptey. These six railroads operate
over 50 percent of the trackage in the
affected region. Together they generate
more than 17 percent of all the freight
revenues of all class I railroads in the
Nation. Nearly half of all the people of
this country are provided essential rail
services by one or more of these bank-
rupt carriers.

The Surface Transportation Subcom-
mittee, chaired by our distinguished col-
league from Indiana (Mr. HARTKE) is
currently considering intensively the
proposals of the U.S. Department of
Transportation and the Interstate Com-
merce Commission to bring order out
of the chaos in rail transportation in
the Northeast. I am confident that our
subcommittee, and the full Commerce
Committee will meet their responsibility

May 31, 1973

in fashioning a reasonable legislative pro-
posal in response to the Northeast rail
problem. :

In the meantime, however, it is im-
perative that Congress approve legisla-
tion to authorize the Commission to in-
voke emergency procedures in the event
of the cessation of rail service on one
or more carriers’ lines. The Commission
should be given authority to direct an
operating carrier to provide essential rail
services over the lines of a defunct car-
rier. Today under existing law the Com-
mission can exercise certain emergency
powers to alleviate the crisis which would
result if even one carrier were to termi-
nate services. But those powers stop short
of what is needed.

Mr. President, the bill which I today
introduce will extend to the Commission
the authority which it has been seeking
for 3 years or more. It will guarantee that
no essential service will be interrupted in
the event of liquidation of a railroad
and termination of its operations.

Hearings were held by the Surface
Transportation Subcommittee on an
identical measure in the 92d Congress.
The proposal which I am introducing
today enjoyed the support of the ad-
ministration in the last Congress.

Mr. President, in view of the poten-
tial injury which would be suffered by
the public in the event of interrupted
essential rail services due to liquida-
tion of an operating carrier, and in view
of the support this measure enjoys with-
in the administration, I am hopeful that
it can be reported promptly by our com-
mittee and considered favorably by the
Senate in the immediate future.

Mr. President, I request that the text
of my bill be inserted in the REcorp
immediately following these remarks.

There being no objection, the bill was
ordered to be printed in the Recorbp, as
follows:

8. 1926

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, That section
1(18) of the Interstate Commerce Act (49
U.S.C. 1(168)) is amended to read as fol-
lows: “Whenever the Commission is of opin=-
ion that any carrier by rallroad subject to
this part is for any reason unable to trans-
port the traffic offered it so as properly to
serve the public, it may, upon the same pro-
cedure as provided in paragraph (15), make
such just and reasonable directions with re-
spect to the handling, routing, and move-
ment of the traffic of such carrier and its
distribution over such carrier's or other lines
of roads, as in the opinion of the Commis-
slon will best promote the service in the
interest of the public and the commerce of
the people, and upon such terms as between
the carriers as they may agree upon, or, in
the event of their disagreement, as the Com-
mission may after subsequent hearing find
to be just and reasonable.”

By Mr. KENNEDY:

S. 1929. A bill to establish the Nan-
tucket Sound Islands Trust in the Com-
monwealth of Massachusetts, to declare
certain national policies essential to the
preservation and conservation of the
lands and waters in the trust area, and
for other purposes. Referred to the Com-
mittee on Interior and Insular Affairs.
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THE NANTUCEET SOUND ISLANDS

Mr. KENNEDY, Mr. President, nearly
18 months ago, in September of 1971, I
introduced legislation designed to begin
the process of preserving and conserving
the Nantucket Sound Islands. These
islands, principally those of Martha's
Vineyard and Nantucket, lie off the
southern coast of Cape Cod.

They are unique islands. They com-
bine an unusual history, a fragile ecology,
a natural beauty, and other values un-
matched anywhere on the east coast of
the United States. These islands have,
until recently, escaped the intense
second-home and suburbanized devel-
opment pressures which are so char-
acteristic of much of the rest of the
coastlines of the United States. In the
past 4 years, however, the Nantucket
Sound Islands have become the target
of the same kind of pressures which have
irretrievably destroyed such large parts
of our natural heritage. This type of
development scatters houses haphaz-
ardly across the rolling moors; sits them
down on fragile dunes and in coastal
marshes without regard for delicate, nat-
ural balances; drives up local taxes to
pay for the increased demand for mu-
nicipal services; and with irreversible
finality changes what was once a wild
and beautiful landscape into one indis-
tinguishable from big city suburbs.

It is my own belief that legislation can
be designed which will both preserve
and conserve the natural beauty of these
islands, and at the same time maintain
the sound economic base so mportant
for the island residents. These are not,
I should stress, incompatible goals. But
because the islands are not entirely
wild but are already partially developed,
with bustling towns on each of the major
islands, the legislation must be imagina-
tive and innovative in comparison to
legislation designed strictly to preserve
the wide open expanses which exist in so
much of the rest of the country. It will
not be good enough, however, to preserve
the island if the local economies falter;
similarly, it will do no good to focus en-
tirely on the local economies and pay no
heed to the imminent destruction of all
that makes the islands so unique.

These islands today, then, stand on the
brink. There really is but one chance for
them. If the challenge is met, then the
islands, with all their rare values, will be
preserved. If the challenge is not met,
however, then the Nantucket Sound Is-
lands will in a very few years be indis-
tinguishable from the heavily developed
and suburbanized parts of Cape Cod or
of Long Island or of the New Jersey
Shore. This is not an overstatement. It is
a fact accurately represented and
attested to by numerous studies, com-
ment by public officials, and confirmed
by personal observation.

As one illustration, Massachusetts
Gov. Francis W. Sargent visited Martha’s
Vineyard in January of this year, to
talk with island officials about conser-
vation issues. During that visit he said:

There is not one inch of avallable land on
the island that is not being eyed by develop-
ers toda.y.
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Governor Sargent's statement is yet
one more warning that tomorrow may be
too late for the islands.

I am today introducing the Nantucket
Sound Island Trust bill. This bill is the
natural product and outgrowth of the
bill I first introduced more than 18
months ago. The bill is designed to meet
the threat to these islands head on. It
is compatible with any possible future
State legislation, and is designed in such
a way that any such legislation would
complement this bill, and that this bill
would complement the State legislation.
Congressman GerrY E. Stupps is intro-
ducing today companion legislation in
the House of Representatives.

NATURE OF THREAT

The threat to the islands is a very
real one. It is evidenced by large scale
suburban tract developments promoted
by off island developers. These develop-
ments have already brought, and will
continue to bring in ever-increasing de-
gree, overloaded sewage systems, poten-
tially hazardous saturation of the soil
and possible contamination of the ground
water supply where sewage systems do
not exist, congestion of the narrow wind-
ing roads so typical of the islands, over-
crowding of public facilities—and with-
out doubt, higher taxes.

Row house condominium developments
in the moors and plains are now a fact of
life on these islands. In 1971, there were
197 housing starts on Martha's Vine-
yard. In the first half of 1972, there were
144 starts. This is an increase of nearly
50 percent over that of the first half of
1971. As is predictable in situations such
as this, the development pressures have
the effect of driving the price of land
higher and higher, so that it is increas-
ingly out of the reach of island families.

The people of the islands recognize
this threat. On Martha’s Vineyard, for
example, in a referendum of island vot-
ers, nearly 90 percent indicated their be-
lief that the island was in jeopardy from
overdevelopment. The same sentiment
exists on Nantucket, on the basis of in-
formal samplings at a number of large
public meetings.

The towns of Nantucket and West
Tisbury have made the most determined
efforts to prevent haphazard develop-
ment which might endanger water sup-
plies of these towns. Nantucket, for ex-
ample, has established a moratorium on
building permits for that part of the town
which is adjacent to the source of most
of its fresh water. This moratorium,
though, can be only of limited duration
pending completion of a ground water
quality study. Furthermore, it is very
limited in the area to which it applies.
The town of West Tisbury on Martha’s
Vineyard made an effort to put into ef-
fect a similar moratorium, but had to
withdraw it under the threat of law-
suits from large scale developers. These
efforts must stand beside the incident
in Vineyard Haven last summer, in
which the town dump became over-
loaded with raw sewage being trucked
to it from restaurant cesspools; the re-
sult of the dumping was raw sewage
?Oowing down the State road in that

'WILl.
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The report of the town of Gay Head
on Martha’s Vineyard for 1971 crystal-
lized the sentiment of many islanders
in these words:

Gay Head has reached a crossroad in her
history. The town could become another
Cape resort, or carry on with its traditions
and history. The public has discovered the
town to an increasing degree, so that revo-
lutionary adjustments have become neces-
sary.

The threat, then, to these islands is
very real, it is present, and it has been
recognized by many of the islanders.

BACKGROUND OF BILL

It was in response to these threats,
and in response to appeals from a broad
spectrum of island people, that in Sep-
tember of 1971 I introduced S. 2605, to
authorize the Secretary of the Interior
to study the feasibility of including the
Nantucket Sound Islands within the
Cape Cod National Seashore. This bill,
which drew extensive treatment in is-
land newspapers, stimulated the begin-
nings of what has been a continuing
series of discussions about Federal,
State, and local legislation to preserve
the islands. The response that I received
to this bill, and my own studies and ex-
aminations, convinced me later in 1971
that there was no real need for yet an-
other study of these islands. They have
been the object of numerous Federal,
State, and local studies over the years,
and each one of these studies has recog-
nized the unique characteristics of the
islands, and the strong national and
State interests in preserving them. I was
also convinced, upon examination, that
the model of the Cape Cod National Sea-
shore was not the one most appropriate
for the Nantucket Sound Islands. The
National Seashore was highly effective on
Cape Cod, as it dealt primarily with the
largely undeveloped lands of the outer
beach. But because it is my intention
to treat the threat to the islands in toto,
instead of simply the undeveloped fragile
edges and areas, I was drawn to the work
of the Department of the Interior in its
report entitled Islands of America.

This study is a comprehensive and re-
cent inventory of the recreational, scenie,
and historical value of the Nation's
islands. It was published in 1970 by the
Department of the Interior, and rec-
ommended establishment of a national
system of islang trusts.

In November of 1971, I had printed
in the CongressioNaL RECORD copies of
a number of articles about Martha’s
Vineyard and Nantucket, all of which
plead for their preservation; also at the
same time a memorandum expanding
upon the Department of the Interior's
recommendations. This material, too,
was printed in island newspapers and
reecived wide discussion over a period
of some months.

There were a number of public meet-
ings on the subject of the seashore study
bill and the material printed in the Con-
GRESSIONAL RECORD. As a result, I received
a large volume of letters and memoran-
dums from island people suggesting ways
to shape and strengthen any legislation.
The result of this was the Nantucket
Sound Islands trust bill, S. 3485, which I
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introduced on April 11, 1972. That bill,
the predecessor of the one I am intro-
ducing today, established a comprehen-
sive program for preserving and conserv-
ing the islands within the structure of
an island trust, to be largely controlled
by a trust commission largely made up
of island people.

After I introduced the bill, there was
an immediate and sharp division of
opinion about the merits of the bill. The
proponents of that bill saw it as an op-
portunity to preserve all that is unique
about the islands, and forthrightly and
willingly accepted my invitation to come
forward with constructive suggestions for
improving it. I made it plain that the bill
I introduced last April was a working
document, and that I expected to make
substantial changes in it after discus-

sions and meetings with island residents.
: Many of the opponents of the bill saw
it as more of a threat to the islands than
the pressures of suburbanization and
overcrowding. Many of the opponents
were local officials, who saw the bill as a
threat to local control and the town
meeting form of government so much a
part of the history of Massachusetts.
Many other opponents, principally those
in the construction trades and in the
real estate development business, saw the
bill as a threat to their livelihoods. Over
a period of months, however, much of
this early opposition has changed to sup-
port, and much of it has changed to less
strong opposition. There is, however, still
opposition to Federal legislation to pre-
serve and conserve these islands, and I
would not anticipate there ever being
unanimous support for it. I am confident,
on the other hand, of a majority of island
people accepting a carefully designed
program based on Federal and State leg-
islation which assures that all of our chil-
dren, when they are our ages, will be
able to enjoy the beauty of these islands.

After the bill was introduced, I at-
tended a number of meetings with island
officials and island residents. There were
many, many other meetings held with in-
terested citizens on my behalf, The writ-
ten results of these meetings and discus-
sions were circulated on the islands, and
printed in the local newspapers, as pro-
posed revisions to the island trust bill.
After a careful review of these sugges-
tions, on July 27, 1972, I introduced an
amendment to S. 3485, which was printed
as Senate amendment 1372. This amend-
ment, comprehensive in scope, was the
direct outgrowth of active citizen partici-
pation of both year-round and seasonal
residents in strengthening the bill and
tailoring it more closely to the needs of
the islands. This aspect of the effort to
preserve the islands—the hard work and
long hours of literally hundreds of island
people—has been the most gratifying as-
pect of the 18 months’ effort.

In October of last year, Congressman
Epwarp P. Boranp infroduced the revised
bill in the House of Representatives. In
January of this year, Congressman Bo-
LAND and Congressman GERRY STUDDS re-
introduced the bill in the House of Rep-
resentatives. Also, in January, I visited
both Martha’s Vineyard and Nantucket,
and held a series of meetings on both is-
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lands; these meetings were both open
public meetings and meetings with island
officials and groups.

As the direct result of this visit to the
islands, of the meetings held then, and
of the continuing work of interested citi-
zens and officials who continue to make
constructive suggestions, I circulated a
proposed revision of the bill on March 21,
1973, to all island officials and interested
citizens. This bill, too, was printed in the
island newspapers of general circulation.

The bill finds its direct precedent in
the 1970 Department of Interior report,
Islands of America. It was in this report
that the island trust concept first re-
ceived careful explanation and wide pub-
lic notice. The bill is also based upon the
land use control and environmental pro-
tection legislation in the States of New
York, Maine, and Vermont. In addition,
existing Federal laws dealing with pres-
ervation and conservation of natural
areas was a major source of many of the
bill’s provisions.

Despite the ample precedent for many
of the bill’s provisions, it is still an inno-
vation in Federal conservation and pres-
ervation efforts. It is an innovation be-
cause it makes a serious and concerted
attempt to confront directly one of the
most difficult problems facing the Na-
tion today: the necessity of containing
the spread of suburban tract develop-
ments, and the commercial strip devel-
opment which follows, to areas of unique
value to the Nation as a whole. The
islands are not empty of people; there
are towns and schools and stores and
homes from one end to the other. There
are, though, still large areas preserved
wild, in many cases because of the efforts
and sacrifices of individual land owners.
There are, too, many areas with large
expanses of sparsely developed land. The
village centers are easily identified, and
until recently have been concentrated in
fairly tight geographic centers. It is only
in the past few years that the suburban
sprawl so much in evidence around our
metropolitan areas has begun to reach
the Nantucket Sound Islands,

The principal innovation in the bill
is in the establishment of Island Trust
Commissions to manage the lands and
waters in the trust area. The Commis-
sions, created by Federal statute, are to
a large extent made up of island people.
Because of the national interest in the
islands, and because of the Federal funds
involved, there is a Federal representa-
tive on the Commissions. Similarly, there
is a State representative on the Commis-
slons because of the State interests and
potential State funds involved in a com-
prehensive attempt to preserve the
islands. But the large majority of Com-
mission members are local people.

These Commissions will establish pol-
lcies and then carry them out. They will
do so within guidelines established by the
bill, but by and large the policies and
the programs will be developed, written,
and enforced by the Commissions—that
is, by the local people themselves.

To divert the threat of haphazard
overdevelopment, the bill establishes
three principle land use classifications,
into which all lands not currently pro-
tected by conservation status are placed.
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These classifications are class A: For-
ever Wild, class B: Scenic Preservation,
class C: Town Planned Lands.

The bill, then, seeks to create a new
kind of partnership between the Federal,
the State, and the local governments
involved. It recognizes at the outset that
most of the decisionmaking as it relates
to the future of the islands, belongs in
the hands of the local people themselves.
But it also recognizes realistically that
both the powers and the funds available
at the State and Federal level are ab-
solutely essential if the islands are to be
preserved for future generations.

I am convinced that only with the
partnership of the type represented by
the island trust bill can preservation and
conservation efforts be successful over
the long term. One of the key lessons of
the discussions over the past 18 months
about these preservation and conserva-
tion efforts has been a steadily growing
awareness that the town governments
and county governments do not have the
tools at their disposal to control, in any
meaningful way, the development pres-
sures. Another lesson has been that even
new State legislation will not suffice to
create the tools to do the job because of
the limitations of the police powers un-
der the State constitution and State laws.

At the same time, it has become plain
that Federal legislation, to be successful,
must wherever possible be fitted together
with whatever State and local laws are
available to the people of the islands, or
may become available in the future. It
is this sharing of powers and sharing of
responsibilities which marks one prin-
cipal innovative feature of this bill, and
Wwhich I believe augurs well for its opera~-
tional success.

PROVISIONS OF BILL

The central concept behind the island
trust is that there be a body created to
hold certain lands “in trust” for future
generations. It is not necessary that this
body own the lands outright: nor is it
by any means necessary that the body
own all the lands. It is sufficlent that the
body have the authority to purchase or
otherwise obtain easements and other re-
strictions on those lands threatened by
the type of development which would
destroy the unique island values.

This body, the Island Trust Commis-
sion, becomes the principal operational
authority established by the bill. Tt also
becomes, automatically, the one-half
owner of any lands or interests purchased
by the Department of the Interior; and
it can receive full title to lands or inter-
ests it acquires in any other manner,
The Commission sets policies, writes reg-
ulations, and enforces them—with the
expertise available from a paid profes-
sional staff and with the advice and sug-
gestions from the Department of the In-
terior and the Commonwealth of Massa-
chusetts.

There are three Commissions estab-
lished—one for Nantucket, one for Mar-
tha's Vineyard, and one for the Elizabeth
Islands. On each one, there is a majority
of local island people—an important fac-
tor both in terms of local knowledge
being brought to bear on the problems,
and also in terms of enhancing the abil-
ity of a locally based institution to exer-
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cise some high degree of control over the
future of the islands.

The three classifications of land fol-
low logically from a study of existing
land use patterns, and a comparison of
those patterns with the natural and other
features of the islands which contribute
so markedly to the unique qualities.

Forever wild lands are those which
should be left wild. They may be dunes,
marshes, hilltops, promontories, water-
sheds, and so on—but they should not,
henceforth, sustain any new construc-
tion. There are, in addition, lands which
should be in the forever wild classifica-
tion but which are already built upon.
The bill provides that improvements in
this latter category may remain in the
hands of the family, broadly defined, now
owning them. If the improvements are to
be sold outside the family, then a Com-
mission has the right to first refusal at
the then determined fair market value.
This is an orderly, fair procedure for pro-
tecting a family’s stewardship of a par-
ticular area, while presenting the Com-
missions with the long-range opportunity
of restoring the forever wild status some
areas which are now built upon but which
perhaps should not be.

Scenic preservation lands are those
which are currently most threatened by
the rush to suburbanized tract develop-
ment. Generally speaking, they are the
lands which lie between the built-up vil-
lage centers and the dunes, marshes and
hilltops. Thousands of acres of these
“middle lands” have been subdivided into
1-, 2-, and 3-acre lots in the past 5 years,
and without the Island Trust bill they
will ultimately, each one, have & house.
The Vineyard Conservation Society news-
letter estimates that there could be as
many as 49,000 new houses built on Mar-
tha’s Vineyard under existing or pro-
posed zoning ordinances.

The bill establishes four broad guide-
lines for development of scenic preserva-
tion lands beyond their present intensity
of use. Within these broad guidelines, the
Commissions are to draw up specific reg-
ulations, which may be different for the
different character and quality of the
lands within the scenic preservation clas-
sification. This is a key provision of the
bill, and it is this flexibility which holds
out such a high degree of promise.

The third category is town planned
lands, in which local zoning and other
ordinances control. In general, town
planned lands are the village centers and
the areas immediately contiguous to
them. In town planned lands, the Com-
missions are required to review and com-
ment upon any new land use control or-
dinances, or amendments; and may re-
view and comment upon proposed vari-
ances. A considerable amount of criticism
has been directed at this provision, be-
cause it does not give the Commissions
any measure of control over potential de-
velopments in the village centers and
their fringes. But it seems to me that the
review and comment procedure can serve
very well to help achieve consistency and
to provide information, and that this is
the principal need in town planned lands.

The boundaries between classifications
are set by officlal maps. These maps,
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after enactment, must be publicly avail-
able in the town offices, the Commissions’
offices, and the offices of the National
Park Service, I am releasing proposed of-
ficial maps today; I anticipate that fur-
ther information gathered previous to
and during the hearings on the bill will
permit refinements and adjustments in
the preparation of the official maps
themselves.

It has been a continuing and often-
repeated fear of many island people that
the purpose of this bill is to make the
Nantucket Sound Islands into recreation
areas; or that in years to come the Fed-
eral or State governments will induce the
Commissions to turn the islands into rec-
reation areas. In the first instance, if the
central purpose of the bill had been rec-
reation, it would not be framed as an
island trust, but would be framed as an
incremental addition to our system of
national recreation areas. In the second
instance, the Commissions are the cen-
tral management authority for the is-
lands trust; neither the Secretary of the
Interior nor the Governor can change
the policies and guidelines unless the
Commissions so desire and affirmatively
vote for the changes. In effect, the Com-
missions have veto power. Finally, I have
deleted most references to recreation, to
make clear the paramount preservation
and conservation purposes.

The bill states that full and fair market
value must be paid for any purchase of
the whole or a lesser interest in any land.
Since 1970, all agencies of the Federal
Government have been subject to the
provisions of the Relocation Assistance
and Real Property Acquisition Policies
Act. This law without qualification re-
quires prompt appraisals and payments,
and mandates fair market valuations.

The bill when introduced last year con-
tained a provision authorizing the select-
men in each town to institute a procedure
to slow down the runaway rate of growth,
based upon a showing of “need” for the
construction of improvements. This pro-
vision was and is designed as an interim
measure, to assist the towns during the
period between first introduction of the
bill on April 11, 1972, and its eventual en-
actment. The town of Nantucket insti-
tuted such a procedure, which has been
of material assistance to it, and the pro-
vision is consequently retained. Individ-
uals who obtained permits under this
provision, or made efforts to in those
towns which did not adopt the procedure,
are protected from nonconsent acquisi-

on.

Any lands or interests held in trust by
the Commissions, and owned jointly by
them and the Secretary, are to be sub-
ject to real property taxation as if they
were privately owned. This is important
if the tax base of the towns is not to
shrink because of the bill, even though
I do not anticipate that very large areas
will be actually purchased. It has been
suggested that this provision is an almost
pure form of revenue sharing, and it
seems to me that this suggestion has
merit.

There are important provisions in the
bill concerning private nonprofit orga.nl-
zations and associations. The main pur-
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pose of these provisions is to encourage
preservation and conservation by volun-
tary private action, where at all possible.
Generally speaking, the authority to ac-
quire without consent is suspended as to
those lands now owned by conservation
organizations, or to those lands which
are committed to conservation organiza-
tions up to 2 years after enactment. In
addition, there is a broader suspension of
the bill’s provisions for lands subject to a
conservation easement ecreated under
Massachusetts statute either when the
bill is enacted, or up to 2 years later. This
is strong inducement for the continuing
strong presence of these organizations.

The bill would establish a mechanism
by which access to the islands, by water
and air, can be controlled. If access were
to be unlimited, then the very purposes
of the bill—preservation and conserva-
tion—would be thwarted. For that rea-
son, the Commissions and other officials
are directed to examine and develop the
means and procedures by which access
could be limited. A corollary of this ac-
cess control mandate is a statement of
national policy in the bill which would
prevent a bridge or causeway or tunnel
from ever being built to the islands.

There live on Martha’s Vineyard the
last survivors of the Gay Head Indian
Tribe. The bill makes special provision
for the lands which belong to this tribe,
and directs the Secretary of the Interior
to carry out whatever studies and under-
take whatever steps are necessary to give
this tribe Federal recognition. The pre-
cise legal status of these lands is at the
present fime unclear, and until a
thorough and detailed study is made it
is not realistic to determine precisely the
manner of preserving them, although it
is realistic to set a policy—that they
should remain Indian lands.

‘We cannot turn back the clock and re-
store to the Indians of this country all
that they once had; but where we have
an opportunity, as we do on Martha’s
Vineyard and with this legislation, we
should make an effort, and a determined
effort, to restore to the Indians what is
rightfully theirs.

For many years the Department of the
Interior has sought to win acceptance of
the concept of compensable regulations.
Under this concept, wherever an action
of the Federal Government in the nature
of the land-use control regulation can be
construed as a taking, of either the fee
or of a less-than-fee interest, there must
be provided full and fair compensation at
fair market value. The bill adopts the
compensable regulation concept. This is
an important step in Federal conserva-
tion and preservation efforts, one which
I believe to be long overdue. It contrasts
strongly with local zoning, carried out
under the police powers of State consti-
tutions, which is a noncompensable regu-
lation and for which there is no compen-
sation paid for the restriction on land
use.
Because land costs on the islands have
been driven so high by the speculation ac-
companying the land boom, the bill es-
tablishes a mechanism by which the
Commissions and the towns can, in ef-
fect, write down the cost of land for
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residents who seek homesites. This, too,
is a fair and needed provision. It will
make it possible for many islanders, un-
der regulations and provisions locally
prepared, to own land and homes where
they might otherwise not be able to af-
ford rapidly rising land costs which are
still fueled by speculative fever.

The bill would clarify the right-of-
passage easement which exists below the
high-water line on beaches in Massachu-
setts. It does so by stating that there shall
be a right-of-passage easement created
at the high-water mark. To go further
and establish all of the beaches on the
islands as open and free for public use, as
has been strongly urged by a number of
groups and residents of the islands,
would, unfortunately, probably lead to
the destruction of much of the most
fragile and beautiful areas. The threat
of dune buggies and other vehicles on the
dunes is a present one, and if it is not
controlled will shortly lead to the de-
struction of the dunes. Similarly, uncon-
trolled pedestrian public access to all of
the fragile dune lands and marsh areas
would shortly and similarly destroy them.

Consequently, the bill provides that
there shall be created on Martha's Vine-
yard two new additional public beaches
on the south and southwestern shores of
that island. Creation of these new

beaches will provide ample access to the
ocean for island residents and island
visitors, because the bill also establishes
the procedures for providing access to
these new beaches. On Nantucket, the
problem of public beaches does not exist
because there are already an ample num-

ber; consequently, no new beaches are
required to be created on Nantucket.

No Man’s Land, an island now under
the jurisdiction of the Department of the
Interior, but used by the Department of
the Navy under an agreement with the
Department of the Interior as a bombing
range, would be made a national wild-
life refuge, and the Secretary of the
Navy would be directed to clean up all
of the unexploded bombs and other such
materials within a short time after pas-
sage of the bill.

There are many other provisions of
the bill, the most important of which
are the 3-year authorization of appro-
priations of $25 million; pollution and
erosion control measures; encourage-
ment of new employment opportunities
in occupations outside the construction
trades; specific inducement for volun-
tary private preservation and conserva-
tion efforts; and reasonable procedures
for changing the boundaries between
classifications.

In sum, the bill is a comprehensive
legislative effort designed specifically to
blunt the threat now confronting the
islands, consistent with the highest pos-
sible degree of control of local people
and maintenance of the local economies,

As succinct a statement as currently
might be made about island sentiment is
the following paragraph, signed by the
chairman, from the Edgartown select-
men's report for 1972, released in April
of 1973:

In April of 1972 Senator Kennedy made
public his Islands Trust bill. The debate has
been raging ever since. This controversial
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legislation has brought out some very strong
feelings amongst the people of Martha's
Vineyard. One positive result is the interest
that has been generated throughout the Is-
land in land usage and the need for some
protection of the environment. The ques-
tions raised by the bill at this writing are
far from resolved. However, one or two in-
dications seem very clear. I believe that the
majority of the people want some reasonable
protection for the land and environment of
Martha's Vineyard. Also, they want the
necessary authority to attain this protection
given to the local town government with
Federal and State participation kept at a
minimum.

Very few of us would quarrel with that
statement, and it is my belief that the
islands trust bill is very near to achiev-
ing the combination of authority and
local control.

LOCAL EFFORTS

Much has already been accomplished
on the islands, both to set aside large
areas for conservation, and to adopt local
land use controls. But it is now a race
against the clock, and local conservation
groups simply cannot raise adequate
funds privately to preserve all which
should be preserved. Furthermore, even
if all the towns adopted the full range of
measures available to them under State
law—zoning, subdivision controls, build-
ing codes, and historic district meas-
ures—they would not have enough
powers to control the burgeoning growth
effectively. This bill, though, by combin-
ing Federal, State and local powers in
the Commissions, can and will provide
the tools to do the job of controlling un-
checked growth—a job the overwhelming
majority of islanders wants done.

On Nantucket, Nantucket Conserva-
tion Foundation, the Nantucket Orni-
thological Foundation, the Nantucket
Conservation Commission, the Nantucket
Historical Trust, and the Nantucket His-
torical Association, have accomplished
much to preserve that island’s natural,
cultural and historic heritage. Their
work has been nationally recognized, and
that recognition is well deserved. Since I
introduced the bill in April of 1972, two
groups have worked long and hard to
provide their fellow islanders and State
and Federal legislators and officials with
constructive suggestions: The Nantucket
Home Rule Committee and the Commit-
tee to Preserve Nantucket. Their work
has been of inestimable value, and it is
my hope that their work will continue
over the next few months.

On Martha’s Vineyard, the Vineyard
Open Land Foundation, the Vineyard
Conservation Society, the Martha’s Vine-
vard Garden Club, the Sheriff’s Meadow
Foundation, the Trustees of Reserva-
tions, and other groups have also made
important contributions. Many of that
island’s most critical areas have already
been preserved by the work of these or-
ganizations. Since I introduced the bill,
the Vineyarders to Amend the Bill and
the Concerned Citizens have provided
real leadership for their fellow Islanders
in strengthening and tailoring the bill’s
provisions to the specific needs of
Martha’s Vineyard. The Conservation
Society and the Garden Club have done
similarly, and the Open Land Foundation
recognized the importance of the bill for
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the island’s future in a resolution by its
board adopted last spring.

The Elizabeth Islands have been well
protected over the years through the
Naushon, Pasque, Nashawena and Cutty-
hunk Trusts. The bill provides a series
of measures of encouragement for this
type of enlightened stewardship.

In recent months a coalition of differ-
ent groups of Martha's Vineyard, pro-
ponents and opponents alike, has been
meeting under the chairmanship of a
nationally-recognized land use expert.
The prinecipal thrust of this group’s work
has been to explore approaches to estab-
lish controls on the growth rate, and it
is my hope that in time for hearings on
this bill the group will have been able
to resolve the inherently difficult issues
in this work and be able to present it
to the committees of the Congress.

Since late last year, through the im-
petus of the Dukes County Selectmen’s
Association and the Dukes County Plan-
ning and Economic Development Com-
mission, State officials have been draft-
ing a bill to present to the Massachusetts
legislature to control developments in
areas of critical planning concern
through an island-wide or regional
agency. I welcome this effort, and I have
added provisions to this bill to ensure
that it is carefully fitted to whatever
State legislation might ultimately result.
I do not believe that State legislation
can provide all the necessary powers to
preserve and conserve the islands in the
fashion they deserve; nor do I believe
that State funds in sufficient amounts
can be made available. This has been
confirmed by spokesmen for Governor
Sargent, and this is the principal reason
for the complementary approach adopted
by the bill.

In sum, local efforts have already ac-
complished much. They can accomplish
even more. But if all the work which
has gone before is not to have gone for
naught, then we will have to press vigor-
ously for enactment of this bill,

LAND USE LEGISLATION

The Nantucket Sound Islands are not
an isolated situation. There is a stronger
and stronger demand all across Massa-
chusetts, and all across the country, for
more and stricter land use control laws.
The problem will grow more acute as
the second home becomes more and more
a part of the American standard of liv-
ing; and it will continue to be acute,
but for different reasons, in the presently
open lands within easy travel time of all
our large metropolitan areas.

The most recent major study and re-
port on land use controls—conducted by
the Citizens’ Advisory Committee to the
Council on Environmental Quality—has
concluded:

To proteet critical environmental and
cultural areas, tough restrictions will have
to be placed on the use of private land.

The report cites growing acceptance
of the concept that development rights
at.tachlng to private property must
henceforth be regarded as being vested
in the community and in its well-being,
instead of in the fact of ownership.

In the past, the Congress and the
Executive have responded to the needs
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for preservation and conservation with
specific legislation designed for a specific
area—such as the Cape Cod National
Seashore or the Point Reyes National
Seashore, and with the whole range of
national parks, national wildlife, ref-
uges, wild rivers, and national recre-
ational areas. There will always be a
continuing need for this special purpose
legislation, and it is my belief that the
island trust concept will provide a model
for legislation to preserve threatened
areas elsewhere in the country.

But for the first time, there is now a
serious effort underway for a national
land use program. As a precursor, last
yvear the Congress adopted the Coastal
Zone Management Act, an important
step focusing on the Nation’s shorelines.
Unfortunately, though, it has not been
funded. Also last year, the Senate passed
a National Land Use Policy Act, but the
House did not. This, too, is an important
step toward rational policies toward
our Nation's land.

It has been said that the Nation is in
the midst of a quiet revolution of land
use controls. A few short years ago, such
an idea would not have received serious
consideration. Today, however, it is gen-
erally recognized as inescapable because
land use has become recognized as the
critical and overriding environmental
issue. A few specific examples of the
high-level concern.

President Nixon, in his message to
Congress on February 14, 1973—

Land In America is no longer a resource
we can take for granted. We no longer live
with an open frontier. Just as we must con-
serve and protect our air and our water, so
we must conserve and protect the land, and
plan for its wise and balanced uses.

Russell E. Train, Chairman of Presi-
dent Nixon's Council on Environmental
Quality, in a 1972 book:

The Council on Environmental Quality
seeks reform of the regulatory structure over
land use decisions that have greater than
local impact. . . Some have purported to see
in this approach a dire threat to cherlshed
values of municipal home rule and local
autonomy. . . However, like the 19th cen-
tury pioneer ethic towards the land, un-
thinking obeisamce to notions such as home
rule can be an obsolete reflex in a more
complicated time.

Secretary of the Interior Rogers C. B.
Morton, in a February 15, 1973 letter to
the President of the Senate:

“. . . most of our present land use prob-
lems stem from a piecemeal, fragmented, and
uncoordinated approach to land use deci-
slon-making. Unless we can reverse this pat-
tern, we will not be able to meet the chal-
lenge which lies ahead of us in planning for
the future of this country.

These are important policy statements,
deserving our thoughtful consideration.

While recognition of the need for wise
and reformed land use patterns is a re-
cent phenomenon, the facts demonstrat-
ing the need are not. For example, in the
period 1922-54, over one-quarter of the
salt marshes in the Nation—more than
900 square miles—were destroyed by fill-
ing, diking, draining or by construction
of walls along the seaward marsh edge.
In the following 10 years, another 10 per-
cent of the remaining salt marsh, be-

CONGRESSIONAL RECORD — SENATE

tween Maine
destroyed.

There are other examples, too. Up-
wards of 3 million Americans now own
second homes. This new rush to the fron-
tier generates a sales volume of $4 to $6
billion a year. Former Vermont Gov.
Philip Hoff said recently:

Southern Vermont is now swiftly becoming
an upper middle class suburb.

In the Poconos in Pennsylvania, some
35,000 to 45,000 lots for vacation homes
have recently been sold.

Some States have moved energetically
to control their land use. Maine, Ver-
mont, New York, Oregon, Florida,
Hawaii—these States have laws which
are important models for other States,
laws on which key parts and concepts of
the islands trust bill have been modeled.

It should be clear, consequently, that
the threat to the Nantucket Sound Is-
lands is not an isolated phenomenon. It
is part of the pattern of similar pressures
which threaten the Berkshires in west-
ern Massachusetts, the northern New
England mountains, the Shenandoahs,
the Upper Midwest, and both the coast-
line and mountains of California.

The key to preserving the truly unique
among these threatened resources is a
partnership which provides Federal and
State funds and powers, in the frame-
work of guidelines, to be administered by
local island people. Such a partnership is
in fact an expansion of local powers, but
an expansion realistically consistent with
guidelines reflecting the national interest
in preserving the islands. I do not believe
that an effective preservation program
can be designed without this three-level
partnership.

Time, for the islands, is of the essence.
The urgency is plain for all to see, in the
angular grids slashed through the moors
and woods for subdivision roads; in the
steepening curve of housing starts; in
the Steamship Authority’s boats filled
to capacity on spring and fall weekends;
and in the steady, ongoing destruction of
dunes, beaches, and wetlands.

Where we can act, we should; and
because we can act to save the Nantucket
Sound Islands, we must.

Mr. President, I want to bring to the
attention of the Senate two editorials
from island newspapers. The first ap-
peared a year ago in the Vineyard
Gazette, that island’s largest newspaper.
The second appeared last week in the
Nantucket Inquirer & Mirror, that is-
land’s only newspaper. They are a good
indication of the urgency of the need for
the islands trust bill, and of the senti-
ments of a great number of island people.
I ask unanimous consent that they be
printed in the REecorp at this point. I
also ask unanimous consent that the text
of the bill I am introducing today be
printed in the Recorp following the two
editorials.

There being no objection, the editorials
and bill were ordered to be printed in the
Recorbp, as follows:

THE EENNEDY BIiLL Must BE ENACTED

The only secure future for Martha's Vine-
yard lies In the enactment as soon as posalble
of the Islands Trust Bill with the amend-
ments now Incorporated or projected. This
view would not be advanced here or urged so
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forcibly without reservation if it were not
based wupon study, consultation, and an

‘ earnest examination of problems and alterna=

tives.

Some things need to be resolved, such as
provision for the bullding industry which, at
the rate of a new house every day, s now
headed for disaster In the familiar cycle of
boom and bust. The bill ought to be shaped
to make it the salvation of the builders, not
their ruin. Other changes are easily possible
if Islanders will speak up.

Meantime no word has been sald against
the purpose of the bill. We can recognize in
it the common purpose of us all. Every
Vineyarder knows in his heart that the Island
is in deep trouble that will not go away. We
have kept our heritage almost intact for more
than 300 years but a new era has closed in
about us and we must act. More than the
preservation of scenery is at stake. Our tax
structure, our basic economy, our customary
pursuits, our quality of life, are all in hazard.

The differences among us are not of good
against evil, or summer people against all
year people, or the wise agalnst the foolish.
They are basically of conservatives who would
protect and hold as much of the Island
heritage in its present form as possible; and
of liberals who have a dedicated love of the
Island and would take bold steps to save it.

These differences must be resolved with
the mutual respect of Vineyarders as reason-
able men and women, and by a steadfast
realism in facing up to things as they are.
The county, an obsolete unit everywhere but
on the Islands, cannot serve us now. To be-
come instrumentalities of the state legisla-
ture would be intolerable.

The EKennedy Bill offers a sound course,
innovative but well grounded. Within its
framework a bright future can be shaped,
and only good will is needed for success in
the undertaking. Not least important by far,
in discussing and planning and deciding, let's
not lose the fun of living on Martha's Vine-
yard either for ourselves or for generations
to come.

REAL ESTATE DEVELOPMENT—ANOTHER
DEFENSE DISCREDITED
(By Tom Giffin)

In the concern which has arisen in the
past several years to preserve a large part of
Nantucket's wild lands as they are, there has
been a sharp difference of opinion over how
to do it. Beyond the capacities of the Nan-
tucket Conservation Foundation and other
private groups, which has been able to pur-
chase less than 20 percent of Nantucket's
open land for preservation, one school of
thought has favored government action pri-
marily through the proposed Nantucket
Sound Islands Trust, or Kennedy bill. An-
other school of conservation-minded people
has felt that land control by any off-island
level of government should be avoided if at
all possible, and has belleved that Nantucket
can sufficiently restrict real estate develop-
ment through its own public health au-
thority over sewage disposal and water
supply.

This latter school has been, for all practical
purposes, demolished with the completion of
the water study in the land east of the Wan-
nacomet Water Company and the subsequent
lifting of the moratorium on building in
that area. In this potentially most sensitive
of all land on Nantucket it was found that
the ground could safely absorb septic tank
effluent from a very large number of dwelling
units, and that building could therefore not
be prohibited on this account. What goes for
this land will very likely apply to a large
proportion of land elsewhere on the island,
and the amount of building thereby per-
mitted will easily be enough to completely
change the character of Nantucket in a most
unpleasant way. Much more than just the
covering of wild land with houses is at stake.
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The further congestion of the town with
additional auto traffic for which we have no
room, the need for more heavy transport
facilities both on the waterfront and at the
airport, the need for more out-of-town shop-
ping services—these and other changes in the
wake of much more bullding will make Nan-
tucket a very different place than we have
known in even the recent past. What we have
valued will shrink and disappear, and it will
be replaced by one more plece of modern
American Exurbia, a little harder to get to
than its likenesses on the mainland, but of
no particular interest or appeal.

The situation facing us should now be
clear to all. If land is to be restricted from
building it must be bought, either by our-
selves or by someone off-island, government
or otherwise. If it is not bought for conserva-
tion, then sooner or later the greater part
of it will be bought for building. We can have
Building Codes and Zoning Codes, and His-
torlc Distriet regulations until we are blue
in the face—but it won't stop the buillding.
If Nantucket is to be preserved substantially
the way it is, as a delightful place to live in
and visit and a valuable part of America's
natural wealth, then someone is going to
have to take effective actlon very soon.

8. 1929

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled,

FINDINGS AND STATEMENTS OF POLICY

SecTion 1. The Congress finds that—

(a) The Nantucket Sound Islands in the
Commonwealth of Massachusetts, known
generally as the Islands of Nantucket, Tuck-
ernuck, Muskeget, Martha's Vineyard, No-
man's Land, and the group of Islands known
collectively as the Elizabeth Islands, possess
unique natural, scenic, ecological, sclentific,
cultural, historie, and other values;

(b) There is a national interest in pre-
serving and conserving these values for the
present and future well-being of the Na-
tion and for present and future generations;

(¢) These values are being irretrievably
damaged and lost through ill-planned de-
velopment;

(d) Present state and local institutional
arrangements for planning and regulating
land and water uses to preserve and conserve
these values are inadequate;

(e) The key to more effective preservation
and conservation of the values of the Nan-
tucket Sound Islands 15 a program encour-
aging coordinate action by Federal, State, and
local governments in partnership with pri-
vate individuals, groups, organizations, and
assoclations for the purpose of administering
sound policles and guidelines regulating ill-
planned development;

(f) Such a program can protect the nat-
ural character and scenlc beauty of the Nan-
tucket Sound Islands consistent with main-
tenance of sound local economies and pri-
vate property values; and

(g) Because e ed access to the Is-
lands would seriously impair them and be
in contravention to the purposes of this Act,
it shall be national policy that no bridge,
causeway, tunnel or other direct vehicular
access be constructed from the mainland to
the Islands.

NANTUCKET SOUND ISLANDS TRUST

Bec. 2. In order to provide for the preserva-
tion and conservation of the unigque natural
scenic, ecologlcal, scientific, cultural, historle,
and other values of the Nantucket Bound
Islands, there is established in the Common-
wealth of Massachusetts the Nantucket
Sound Islands Trust (herelnafter referred
to as the “Trust") consisting of the area
described in section 4 herein. This Trust
area shall be administered as hereinafter
described through programs and policies de-
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signed to achleve wise use of the land and
water resources of the area, giving full con-
sideration to protection of the values of the
area as well as to needs for sound local
economies.

NANTUCKET SOUND ISLANDS TRUST
COMMISSIONS

Sec. 8. (a) There are hereby established
the Nantucket Trust Commission, the
Martha's Vineyard Trust Commission, and
the Elizabeth Islands Trust Commission, to
be known collectively as the Nantucket
Sound Islands Trust Commissions (herein-
after referred to as the "Commissions"'. It
shall be the purpose of the Commissions to
have principal management authority for
the Nantucket Sound Islands Trust.

(b) The Nantucket Trust Commission
shall have the responsibilities as established
herein over the lands and waters in Nan-
tucket County, and shall be composed of
seven members serving three-year staggered
terms which shall commence on the first
Monday in April. Members shall be selected
as follows:

(1) a member appointed by the Secretary
of the Interlor (hereinafter referred to as
the “Secretary”);

(2) a member appointed by the Governor
of the Commonwealth of Massachusetts
(hereinafter referred to as the “Governor”);

(3) two members appointed by the Board
of Selectmen of the Town of Nantucket
within two weeks after the annual town
meeting, one of whom shall be a seasonal
resident property owner;

(4) two members who shall be qualified
voters of the town and shall be elected at
the annual election which is a part of the
annual town meeting; and

(6) a member appointed by the Nan-
tucket Planning Board within two weeks
after the annual town meeting, who shall be
a qualified voter of sald town. Not more
than one member of the Commission may
serve simultaneously in any elective Town
or County office.

(¢) The Martha's Vineyard Trust Com-
mission shall have the responsibilities as
established herein over the lands and waters
in Dukes County, excepting the Elizabeth
Islands, and shall be composed of thirteen
members serving three-year staggered terms
which shall commence on the first Monday in
June. Members shall be selected as follows:

(1) a member appointed by the Secretary;

(2) a member appointed by the Governor;

(3) a member elected by each town on
Martha's Vineyard at the annual election
which 1s a part of the annual town meeting,
each of whom shall be a qualified voter of
the town;

(4) a member appointed by the Dukes
County Selectmen's Assoclation;

(6) & member appointed by private con-
servation organizations on Martha’s Vine-
yard;

(6) two members appointed by seasonal
resident taxpayer associations on Martha's
Vineyard; and

(7) a member elected by the senior class

of the regional high school, who shall, not-
withstanding other provisions of this sub-
section, serve a one year term.
Only the member selected under paragraph
(4) of this subsection may hold elective
Town or County office during his term of
office as Commission member,

(d) The Elizabeth Islands Trust Commis-
slon shall have the responsibilities as estab-
lished herein over the lands and waters of
the Elizabeth Islands, and shall be com-
posed of seven members serving three-year
staggered terms which shall commence on
the first Monday in April. Members shall be
selected as follows:

(1) a member appointed by the Secretary;

(2) a member appointed by the Governor;
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(3) a member elected at the annual elec~
tion which is a part of the annual town
meeting;

(4) two members appointed by the Board
of Selectmen to represent the Island of
Cuttyhunk, one of whom shall be a per-
manent resident of Cuttyhunk and one of
whom shall be a seasonal resident of Cutty-
hunk; and

(5) two members appointed by the Board
of Selectmen to represent the other islands
in the Elizabeth Islands, one of whom shall
be a permanent resident of one of such
other islands and one of whom shall be a
seasonal resident of one of such other
islands.

(e) Each Commission shall have a Chair-
man, The Chairmen of the Commissions shall
each be elected by the membership thereof
for a term of not to exceed two years. Any
vacancy in the Commissions shall be filled
in the same manner in which the original
selection was made, except that interim ap-
pointments may be made by the remaining
members of the Commission,

(f) All members of the Commission shall

be paid at the rate of $50 per diem when
actually serving. The Secretary is author-
ized to pay the expenses reasonably incurred
by the Commissions in carrying out their
responsibilities under this Act on the pres-
entation of vouchers signed by the Chalr-
men,
(g) The Commissions shall publish and
make avallable to the Secretary and to the
public an annual report reviewing matters
relating to the Trust, including acquisition
of lands, progress toward accomplishment of
the purposes of this Act, and administration,
and shall make such recommendations
thereto as they deem appropriate to the
Becretary, the Governor, and the towns.

(h) The Martha’s Vineyard and Nantucket
Commissions shall, and the Elizabeth Is-
lands Commission may, each have an Execu-
tive Director, and such other permanent or
part-time professional, clerlcal, or other
personnel as they find are required, and may
engage such other professional services as
they may reasonably require and the Secre-
tary shall approve. Each Commission shall
have an office and a mailing address at a cen-
tral location in the area of its jurisdiction,
and such office shall be where its ordinary
business is conducted and its maps and
records kept.

(1) The Commissions shall each have the
authority to appoint Commission Advisory
Committees in their own discretion. Each
Commission shall designate three of its
members to serve on a coordinating commit-
tee with members of the other Commissions
to treat matters of common concern.

(1) At its first meeting each Commission
shall adopt by-laws and rules of procedure,
which may include dates of meetings, public
distribution of information relating to Com-
mission activities, disclosure of ownership in-
terest in trust lands by Commission mem-
bers, and any other matters normal to the
operation of such bodies and consistent with
the purposes of this Act. The Commissions
ghall comply with the provisions of the Mas-
sachusetts Open Meetings Law, and they shall
be deemed to be “boards" within the mean-
ing of sald law.

(k) In exercising their management and
administrative responsibilities under this Act
the Commissions shall not adopt regulations
which are less restrictive than regulations in
force and effect in the Commonwealth of
Massachusetts or the respective towns with-
in the Trust area.

(1) Members of Commissions may serve
also as members of any resources or land
management council heretofore or hereafter
established under the laws of the Common-
wealth of Massachusetts.
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TRUST AREA

Sec. 4. (a) The area of the Trust shall en-
compass the following lands and waters in
the Commonwealth of Massachusetts:

(1) Nantucket Island, and the Island to
westward called variously Smith’s Island or
Esther Island;

(2) Tuckernuck Island;

(3) Muskeget Island;

(4) Martha's Vineyard Island, and various
islands appurtenant to it;

(6) Noman's Land Island;

(6) The Elizabeth Islands, including but
not limited to the Islands of Cuttyhunk,
Nonamasset, Naushon, Pasque, Nashawena,
Uncatena, Penikese, and the Weepeckets; and

(7) Any other lands and waters in Nan-
tucket County and Dukes County in the
Commonwealth of Massachusetts.

(b) The area included in the Trust may
be changed only by an amendment to this
Act adopted by the Congress and signed by
the President, and only upon petition there-
for by the Commissions witlh the concur-
rence of—

(1) The town or towns affected expressed
by vote of a town meeting or meetings;

(2) The Governor; and

{3) The Secretary.

(¢) Noman’s Land. The lands and waters
of Noman's Land are hereby established as
a national wildlife refuge, and the Secretary
is directed to prepare and execute the nec-
essary documentation for such establishment
forthwith. To make Noman’'s Land suitable
for such establishment, the Becretary and
the Secretary of Defense shall, within twelve
months after the date of enactment of this
Act, survey Noman's Land for unexploded
military ordnance and render such ordnance,
wherever it may be found, harmless.

CLASSIFICATION OF TRUST LANDS

Sgc. 6. (a) Lands and waters within the
Trust area shall all be assigned to the clas-
sifications established In subsection (b) of
this section. Upon the date of enactment of
this Act, such lands and waters shall be as-
slgned to classifications according to the
terms of section 6 of section 17 herein.

(b) Classifications of Trust lands:

(1) Class A: Lands Forever Wild. Lands
and waters so classified shall remain forever
free of improvements, as defined hereinafter,
of any kind except as provided herein. If im-
provements exist on any lands so classified
on the date of enactment of this Act, then
the Commisslons and the Secretary shall
permit a right of use and occupancy to the
legal or beneficial owner or owners thereof,
or thelr successors or assigns, for so long as
such successors or assigns are members of
the same family or families as the legal or
beneficial owner or owners. If, however, the
legal or beneficial owner or owners seek to
sell or otherwise convey the improvement
with or without the land thereunder to
others than legal or beneficial owners or
members of the same family or families as
the legal or beneficial owner or owners, then
the Commissions and the Secretary shall
have an exclusive option to purchase at full
and fair market wvalue, which shall be
promptly determined, and such option shall
exist for sixty days after such determina-
tion. If such option is exercised, then the
improvement may be moved or removed; if
such option is not exercised, then the sale
or other conveyance may proceed in the ordi-
nary course. For the purposes of this para-
graph, family shall mean siblings of a legal
or beneficial owner or owners, lineal descend-
ants natural or adopted, or relatives by mar-
riage. Access to and use of lands so classified
under the terms of this Act shall be deter-
mined by the Commissions and the Secre-
tary, except that uses shall be in a manner
not less restrictive than permitted by gen-
eral purpose local ordinances, by-laws and
regulations from time to time in effect.

CONGRESSIONAL RECORD — SENATE

Owners of improvements may make neces-
sary repairs, and may make replacements or
extensions which shall not alter the basic
character of the lands, with the approval of
the Commissions and applicable Town or
County agencles.

(2) Class B: Scenic Preservation Lands.
Lands and waters so classified shall not be
developed beyond their present intensity of
use, except as provided in this paragraph.
Owners of such lands, or of improvements
thereon, or of both, may transfer, sell, assign,
or demise such land or improvements, or
both. Reasonable replacement and extension
of improvements shall be permitted, under
regulations issued by the Commissions, De-
velopment on lands so classified beyond thelir
present intensity of use shall be permitted
only under regulations consistent with the
following guidelines:

(1) The overall intensity of use for lands
so classifled in any town shall not be greater
than sixty-five improvements per square
mile, including improvements existing on
April 11, 1972;

(1) The area upon which intensity is cal-
culated shall not include bodies of water
or wetlands classified as such under Massa-
chusetts salt water or fresh water wetlands
acts (Chapters 784 and 782 of the Acts of
1972);

(1if) The overall intensity guideline shall
not be translated into uniform lot sizes and
applied to the land so classified, but shall be
applied with flexibility to encourage sound
land use planning respecting the varying nat-
ural values of the different geographical
areas of land; and

(iv) Any development must take into ac-
count the capability of the land for such
development, which shall include considera-
tion of existing land use, intensity of uses
in the immediate vicinity, areawide water
quality, soll conditions, roadway utilization,
and visual and topographic conditions.

Regulations consistent with these gulde-
lines shall be drawn up and published by
each town and the appropriate Commission,
and shall become effective only after a pub-
lic hearing or hearings thereon and after
approval by the Governor and the SBecretary.
After such regulations have become effective,
the provisions of section 16 herein as they
apply to the lands covered by the regulations
shall no longer apply; and construction of
improvements shall thereafter be permitted
80 long as the appropriate Commission has
issued a permit therefor indicating satisfac-
tlon of the conditions of this paragraph.

(3) Class C: Town Planned Lands. Lands
and waters so classified shall remain under
the jurisdiction of the town in which located
for purposes of planning and zoning ordi-
nances and other land use regulations: Pro-
vided, That such planning and zoning ordi-
nances and other land use regulations shall
be reviewed and commented upon by the
Commissions and the Secretary as to con-
sistency with the purposes of this Act prior
to the adoption of such ordinances or regu-
lations or amendments thereto; and provided
further, That the Commissions may review
and comment upon variances proposed to be
granted pursuant to any local zoning ordi-
nance,

ASSIGNMENT OF TRUST LANDS

Sec. 6. (a) Assignment of lands and waters
within the Trust area to the classifications
established by section 5 herein shall be as
depicted on Nantucket County and Dukes
County Nantucket Sound Island Trust maps
on file and available for public Inspection
in—

(1) The offices of the National Park Serv-
ice, Department of the Interior;

(2) The offices of the towns within the
Trust area: and

(3) The offices of the Commissions.

(b) Changes in such asslgnments to classi-
fications may be made by altering the loca~
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tion of boundary lines between classifications
in the following manners—

(1) Minor corrective adjustments due to
technical or clerical errors may be made
within one hundred and eighty days after
the first official meeting of a Commission by
vote of such Commission and with the con=-
currence of the Board of Selectmen of the
town affected;

(2) Thereafter, the location of boundary
lines between classifications may be changed
only by a Commission acting pursuant to an
affirmative vote thereon by a town meeting
or meetings of the town or towns affected,
with the concurrence of the Governor and
the Secretary.

{c) Any changes in the location of bound-
ary lines between classifications shall be
recorded by the Commissions and the Secre-
tary on the official maps within seven days
after such changes become effective.

ACQUISITION OF LANDS

Bec. 7. (a) GENERAL PROVISIONS—

(1) Within the area of the Trust, the Sec-
retary is authorized to acquire by donation
or transfer from any Federal agency, and,
with the advice of the Commission, by pur-
chase with donated or appropriated funds or
transfer funds, or by exchange, lands and
waters and interests therein at fair market
value for the purpose of this Act.

(2) With respect to that property which
the Secretary ls authorized to acquire with-
out the consent of the owner under the terms
of this Act, the Secretary shall initiate no
proceedings therefor until after he has made
every reasonable effort to acquire such prop-
erty or interest thereln by negotiation and
purchase at the fair market value prior to
April 11, 1972. The certificate of the deter-
mination by the Secretary or his designated
representative (which may be the Com-
missions) that there has been compliance
with the provisions of this paragraph and of
paragraph (3) of this subsection shall be
prima facie evidence of such compliance,

(3) In exercising authority to acquire
property under the terms of this Act, the
Secretary shall give immediate and special
conslderation to any offer made by an owner
or owners of unimproved Class A: Forever
Wild Lands or Class B: Scenic Preservation
Lands within the Trust area to sell such
lands to the Secretary. An owner or own-
ers may notify the Secretary that the con-
tinued ownership of those lands would re-
sult in hardship to such owner or owners,
and the Secretary shall immediately con-
sider such evidence and the recommenda-
tlons of the Commissions, if any, and shall
within six months following the submission
of such notice, and subject to the then
current avallability of funds, purchase the
lands offered at the fair market value prior
to April 11, 1972.

(4) In exercising authority to acquire
property under the terms of this Act, the
Secretary shall conform to the requirements
of the Uniform Relocation Assistance and
Real Property Acquisition Policies Act of
1970 (42 U.B.C. 4601).

(5) The BSecretary shall furnish to any
interested person requesting the same a cer-
tificate indicating, with respect to any prop-
erty which the Secretary has been prohibit-
ed from acquiring without the consent of
the owner in accordance with the provisions
of this Act, that such authority is prohibit-
ed and the reasons therefor.

(6) Nothing in this Act shall be con-
strued to prohibit the wuse of eminent
domain as a means of acquiring a clear and
marketable title, free of any and all encum-
brances.

(7) In exercising his authority to acquire
property by exchange, the Secretary may
accept title to any non-Federal property lo-
cated within such area and, with the advice
of the Commissions, convey to the grantor

of such property any federally owned prop-




17584

erty under the jurisdiction of the Secretary
within such area. The properties so ex-
changed shall be approximately equal in
fair market value: Provided, That the Sec-
retary may accept cash from or pay cash
to the grantor in such an exchange in order
to equalize the values of the properties
exchanged.

(8) Any property or interests therein,
owned by the Commonwealth of Massachu-
setts or any political subdivisions thereof,
may be acquired only by donation. Notwith=
standing any other provision of law, any
property owned by the United States on
April 11, 1972, located within the Trust area
may, with the concurrence of the agency hav-
ing custody thereof, be transferred without
consideration to the administrative jurisdic-
tion of the Secretary for use by him in carry-
ing out this Act.

(b) TRANSFER TO COMMISSIONS—

(1) Upon acquisition by him of any land
or interests therein, the Secretary shall
concurrently or as soon as Is practicable
thereafter transfer without consideration an
undivided one-half interest in such land or
interest therein to the Commission within
whose jurisdiction the land or interest there-
in lies.

(2) Thereafter, such land or interest there-
in shall be held by the appropriate Com-
mission and the Secretary in a public trust.

(3) The lands or interests therein so held
fn trust shall be administered as described
in this Act, and the Secretary and the Com-
missions may exchange any such lands or
interests so held in trust pursuant to the
provisions of this section.

(¢) TAXATION—

(1) Nothing in this Act shall be construed
to exempt any real property or interest there-
in held by the Commissions and the Secre-
tary under this Act from taxation by the
Commonwealth of Massachusetts or any po-
litical subdivision thereof to the same extent,
according to its value, as other real property
is taxed.

(2) Nothing contained in this Act shall be
construed as prohibiting any governmental
jurisdiction In the Commonwealth of Mas-
sachusetts from assessing taxes upon any
interest in real estate retained under the
provisions of this Act to the nonexempt
owner or owners of such interest, nor from
establishing and collecting fees in lleu of
taxes upon any nongovernmental use of lands
acquired pursuant to this Act.

LIMITATIONS

Sec. 8. (a) Not later than one hundred
and eighty days after the enactment of this
Act, the Commissions and the Secretary
shall notify an owner or owners of Class B:
Scenic Preservation Lands, other than prop-
erty designated for fee acquisition, of the
minimum regulations on use and develop-
ment of such property under which such
property may be retained in a manner com-
patible with the purpose for which the Trust
was established. If the owner or owners of
any such lands agree to the use and develop-
ment of the property in accordance with
such regulations, the Secretary may not ac-
quire, without the consent of such owner or
owners, such property or interests therein
for so long as the property affected is used
in accordance with such regulations, unless
the Commissions and the Secretary determine
that such property, or any part thereof is
needed for other purposes as described in
this Act. Such lands shall be included in the
ares upon which intensity is calculated for
purposes of section 5(b)(2) herein.

(b) The Secretary may not acquire im-
proved property on Class B: Scenlc Preserva-
tion Lands without the consent of the owner
or owners unless he shall have determined
that acquisition of such property is necessary
to carry out the requirements of this Act
and unless the appropriate Commission shall
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have concurred therewith by a recorded
affirmative vote.

() As used herein, the terms “improved
property” or “improvement” shall mean a
detached, noncommercial residential one-
family dwelling the construction of which
was begun before April 11, 1972, or such a
dwelling for which a certificate of need was
voted pursuant to section 16(a) herein, to-
gether with—

(1) So much of the land on which the
dwelling is situated, the sald land being In
the same ownership as the dwelling, as the
Commissions and the Secretary shall deter-
mine to be reasonably necessary for the
enjoyment of the dwelling and land for
noncommercial residential or agricultural
purposes, and

(2) Any structures accessory to the dwell-
ing which are situated on such land. The
amount of the land subject to determina-
tion Class A: Forever Wild Lands and Class
B: Bcenic Preservation Lands shall in every
case be at least three acres in area, or all
of such lesser acreage as may be held in
the same ownership as the dwelling. In mak-
ing such determinations the Commissions
and the Secretary shall take into account
the manner of noncommercial residential
use in which the dwelling and land have
customarily been enjoyed: Provided, That
the Commissions and the Secrefary may ex-
clude from the land subject to determination
any beach lands, together with so much of
the land adjoining such beach lands, as they
may deem necessary for public access there-
to. If they make such exclusion, an appro-
priate buffer zone shall be provided between
any dwelling and the public access or beach.
(d) As used herein, the term ‘“development”
shall mean the construction of an improve-
ment,

{e) Bhould a commercial use in existence
prior to April 11, 1972, be included as part
of such a dwelling, it shall be considered
a nonconforming use.

(f) The Commissions, together with the
Becretary and the towns, shall establish reg-
ulations consistent with the purposes of
this Act governing the status of boathouses,
camps, plers, and other mnonresidential
structures.

(g) The Secretary, after consultation with
the Commissions and the Governor and
within six months after the date of enact-
ment of this Act, shall issue proposed Com-
pensable Land Use Regulations applicable
to the Trust, and after due notice shall
cause to be held public hearings on such
regulations. Thereafter, he shall issue Com-
pensable Land Use Regulations applicable to
the Trust which shall—

(1) establish the manner in which the
fair market value of lands or waters af-
fected by the classifications established in
sections 5(b) (1) and B6(b)(2) and by the
right of passage in Section 10(c) shall be
calculated where such classifications have
caused a decrease in such value, and where
the provisions of sections 7(a)(3), B(a) or
13(a) do not apply; and

(1) set forth the manner by which owner
or owners may pursue a right of action in
the United States District Court.

EROSION CONTROL

Sec. 9. (a) The Commissions, together
with the Secretary, the Governor, and the
Secretary of the Army, shall cooperate in a
study and shall formulate plans for beach
and shoreline erosion control and restora-
tlon projects on the Nantucket Sound
Islands, especially in those areas most im-
mediately threatened. Any protective works,
including water resource developments and
navigation improvements, for such control
undertaken by the Chief of Engineers, De-
partment of the Army, shall be carried out
only in accordance with a plan that is mu-
tually acceptable to the Commissions, the
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Governor, and the Secretary, and is con-
sistent with both the purposes of this Act
and the purposes of existing statutes deal-
ing with water and related resource devel-
opment.

(b) The Commissions together with the
Governor and the Secretary, shall under-
take a program of dune and headland erosion
control, beginning with those dunes and
headlands most immediately threatened and
in need thereof. Such dune and headland
erosion may be that caused by natural wind
and water action, by motor vehicle passage,
or by other factors, and such programs mey
have the purposes of restoring past and pres-
ent damage and of preventing further
damage.

BEACHES

Sec. 10. (a) All beach lands within the
Trust area, with the exception of beach
lands classified as Class C: Town Planned
Lands, shall be classified as Class A: Forever
Wild Lands, notwithstanding that such beach
lands may be classified as Class B: Scenie
Preservation Lands by other provisions of
this Act.

(b) As used in this Act, the term “beach
lands"” shall mean the wet and dry sand area
lying between the mean low water line and
the base of headlands or the visible line of
upland vegetation, whichever shall be closer
to the mean low water line, and shall in-
clude dunes, rock beaches, wetlands, marshes,
and estuarine areas adjoining tidal waters.

{(c) There iz herewith established a non-
vehicular right of passage—

(1) In Class A: Forever Wild beach lands,
at the high water line of sufficlent width
for a person to pass and repass; and

(2) In Class C: Town Planned beach lands,
at the high water line of sufficient width for
a person to pass and repass, but only in those
specified areas which each Commission shall,
within six months after its first meeting, es-
tablish as right of passage beach lands. The
rights of owners of residential improvements
on beach lands as of April 11, 1972, shall be
respected: and the Commissioners shall not
permit the right of passage created in para-
graphs (1) and (2) of this subsection where
such right would interfere with the use and
enjoyment of such improvements by the own-
ers thereof.

(d) Upon agreement therefor by the Com-
missions, the Governor, and the Secretary,
the Secretary may acquire in any manner
authorized by this Act, lands and waters in
the Trust area for the purposes of—

(1) establishing public beaches open to
public use and enjoyment; and

(2) establishing access to such beaches.
Such public beaches may or may not be
enlargements of existing public beaches, but
in any case shall to as great an extent as
possible be located so as to be consistent
with the conservation and preservation pur-
poses of this Act. Access to such public
beaches shall respect the rights of private
property owners in the immediate vicinity,
and shall be designed to protect the natural
features of the land. The Commissions shall
establish limitations on the number of vehi-
cles to be parked at public beach areas. With-
in twelve months after its first meeting, the
Martha's Vineyard Commission shall desig-
nate two new public beaches on the south-
ern or south-western shoreline of Martha's
Vineyard; neither of such new areas shall,
however, be enlargements of existing beaches
open to public use.

(e) Six months after the first meeting of
each Commisslon, motor vehicles, open fires,
and camping shall be prohibited from beach
lands within the area of its jurisdiction:
Provided, That each Commission may desig-
nate beach land areas open to such uses,
and shall adopt regulations specifying the
conditions of use within six months after
its first meeting.
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ADMINISTRATIVE PROVISIONS

SEc. 11. (a) The Trust shall be adminis~
tered and protected by the Commissions with
the primary aim of preserving the natural
resources located within it and preserving
the area in as nearly its natural state and
condition as possible. No development by
the Commissions shall be undertaken in the
Trust area which would be incompatible
with the overall lifestyle of residents of the
area, with generally accepted ecological
principles, with the preservation of the
physiographic conditions now prevailing, or
with the preservation of historic sites or
structures.

(b) The Trust shall be administered and
protected by the Secretary, as to his respon-
sibilities, in accordance with the provisions
of this Act and the Act of August 25, 1916
(39 Stat. 536; 16 U.B8.C. 1 et seq.), as amended
and supplemented, except that the Secretary
may utilize any other statutory authority
available to him for the conservation, pres-
ervation, and management of natural re-
sources to the extent he finds such authority
will further the purposes of this Act.

(c) The Commissions shall coordinate
their administrative activities both with each
other, and with those of other Federal, State,
and local government authorities and agen-
cles operating in the Trust area.

(d) In the event that the laws of the
Commonwealth of Massachusetts either be-
fore or after enactment of this Act provide
for the management by a regional agency
of areas of critical planning concern, pur-
suant either to a special purpose act dealing
only with all or a part of Trust lands and
waters or to a general purpose state law,
the Commissions may, with the concurrence
of the Governor and the Secretary, suspend
the application of all or part of the provi-
sions of this Act, except Section 2 which shall
not be suspended, for those lands and waters
managed by such agency so long as the
Commissions, the Governor and the Secre-

tary are satisfied that such management will
be consistent with the purposes of this Act.

TRANSPORTATION AND GENERAL USES

Sec. 12. (a) The Commissions, together
with the Governor, and the Secretary, shall
make an immediate survey of public and
private water and air access to lands in the
Trust area, Including that by the Woods
Hole, Martha's Vineyard, and Nantucket
Steamship Authority and by other public
and private water and air carrlers, shall make
such recommendations to the appropriate
body or bodies for legislative or administra-
tive action as they deem consistent with the
preservation and conservation purposes of
this Act. Such recommendations shall in-
clude specific measures to limit the number
of motor vehicles and passengers such car-
riers might otherwise transport to the Nan-
tuck Sound Islands. Thereafter, regular and
frequent surveys of such access shall be
made, and such recommendations shall be
made, as are deemed appropriate to maintain
the unique values of lands and waters in the
Trust area.

(b) No development or plan for the con-
venience of visitors to Trust lands or waters
shall be undertaken which would be Incom-
patible with the preservation and conserva-
tion of the unique values thereof: Provided,
That the Commisslions, the Governor, and
the Secretary may provide for the public en-
Joyment and understanding of the values of
the Nantucket Sound Islands by establishing
such public transportation systems, tralls,
bicyele paths, observation points, and ex-
hibits, and by providing such services as they
may deem desirable for such public enjoy-
ment and understanding, consistent with
the preservation and conservation of such
values.

(c) In any such provision for public en-
Joyment or understanding, the Commissions,
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the Governor, and the Secretary shall not
unreasonably diminish for its owners or occu-
pants the value or enjoyment of any im-
proved property within the Trust lands.
PRIVATE NONPROFIT ORGANIZATIONS

Sec. 13. (a) In order to encourage and
provide an opportunity for the establishment
of natural and scenic preserves by volun-
tary private action of owners of lands and
waters in the Trust area, and notwith-
standing any provision in this Act or in
any other provision of law, the Secretary’'s
suthority to acquire lands or interests
therein without the consent of the owner
shall be suspended when:

(1) lands or waters or interests therein
which are designated as being presently or
from time to time needed to carry out the
purposes of this Act are irrevocably in the
ownership of private nonprofit conservation,
preservation, historic, or other organizations
or assoclations, and the restrictions against
development of such lands meet the stand-
ards referred to herein; or

(i1) lands or waters or interests therein
which are designated as being presently or
from time to time needed to carry out the
purposes of this Act are, to the satisfaction
of the Commissions, the Governor, and the
Secrrtary and within twenty-four months
after enactment of this Act, irrevocably
committed to be sold, donated, demised, or
otherwise transferred to such organizations
or associations.

(b) Section 19 of thls Act shall be sus-
pended with respect to those lands and
waters and interests to which subsection
(a) of this section applies; and section 10
of this Act shall be simlilarly suspended
whenever in the judgment of the Commis~
sions its applicability will contravene the
purposes of this Act or any provision of law
of the Commonwealth of Massachusetts.

(¢) The provisions of this section shall be
applied only to those organizations and asso-
ciations which are determined to be bona
fide and general purpose.

(d) All of the provisions of this Act, except
Section 2, shall be suspended with respect to
any lands, waters, or Interests therein so
long as such lands, waters, or interests there-
in are within twenty-four months of the en-
actment of this Act irrevocably subject to a
conservation restriction created, approved
and recorded under sections 31 through 33
of chapter 184 of the General Laws of Mas-
sachusetts which forbids or in the judgment
of the Commissions and the Secretary, as evi-
denced by their written approval of such re-
strietion, substantially 1imits all or a major-
ity of the land uses referred to in clauses (a)
through (g) of the first paragraph of said
section 31.

(e) The Secretary is authorized to provide
technical assistance to the Commissions and
the towns, and to private organizations and
associations, for the purpose of establishing
sound land use planning and zoning bylaws
to earry out the purposes of this Act. SBuch
assistance may include payments to the
Commissions and the towns for technical aid.

POLLUTION

Bec. 14. The Commissions, together with the
Governor and the Secretary, shall cooperate
with the appropriate Federal, State and local
agencies to provide safeguards against pol-
lution of the waters in and around Trust
lands. Such safeguards shall include an im-
mediate survey of the quality of ground wa-
ter conditions in all or any part of the area
of the Trust, and the necessary funds there-
for may be drawn from the appropriations
authorized by section 20 herein.

NEW EMPLOYMENT OPPORTUNITIES

Sec, 15. (a) The Secretary, together with
the Governor and the Secretaries of Com-
merce and Labor, is directed to examine the
Trust lands and waters forthwith for oppor-
tunities to experiment with, and to encour-
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age development of, aquaculture of all kinds,
including but not limited to, fish and shell-
fish and other assoclated activities; and to
examine other new employment opportuni-
ties of any kind appropriate to the purposes
of this Act. Funds appropriated to the De-
partment of Interior, Commerce and Labor
under the authority of this or other laws of
the United States may be used for this pur-
pose without restriction.

(b) The Commissions, the Governor and
the Secretary shall to as great an extent
as possible in the development of any regu-
lations pursuant to the provisions of this
Act encourage the maintenance and com-
mencement of agricultural uses of Trust
lands.

(c) The Secretary, in consultation and co-
operation with the Secretary of Labor, shall
investigate, and where appropriate establish,
training and retraining programs sultable
for residents of Trust lands.

FREEZE DATE

Sec. 16. (a) Beginning on April 11, 1972,
no construction of any improvement, whether
for residential, commercial, industrial, or any
other purpose, shall he permitted to com-
mence on any lands classified herein as
“Forever Wild”. Construction of improve-
ments shall be permitted on any lands classi-
fled as “Town FPlanned Lands" only upon the
granting of specific approval therefor by the
board of selectmen of the particular town,
after a showing of the need therefor. Con-
struction of improvements shall be permit-
ted on any lands classified as “Scenic Pres-
ervation Lands" only upon the granting of
specific approval therefor by the board of
selectmen of the particular town, after a
showing of the need therefor. Approvals
granted by a vote of board of selectmen pur-
suant to a finding of need therefor and
pursuant to a statement of justification
therefor, shall subsequently be deemed valid
by the Commissions and the Secretary.

(b) In the case of any hardship caused
by the provisions of subsection (a) of this
section, the Commissions and the Secretary
shall, on the basls of rules and regulations
developed and approved by the Commissions
and the Secretary, make a valuation thereof
and shall award fair recompense to any in-
dividual for whom hardship is demonstrated.

INDIAN COMMON LANDS

Sec. 17. (a) The Martha’s Vineyard Com-
mission is directed to establish forthwith an
orderly program for determining the precise
extent of Indian Common Lands on Martha's
Vineyard. The program shall include a survey
or surveys, and such other research or fleld
work as may be necessary to establish the
ownership and boundaries of the Indian Com-
mon Lands known generally as the Oran-
berry Bogs, the Clay Cliffs, and Herring Creek.
Funds to carry out the program may be
drawn from those authorized to be appropri-
ated by sectlon 20 or section 13(c) herein.

(b) Upon completion of this program, the
Secretary is directed to acquire the Indian
Common Lands by any manner authorized
by this Act: Provided, That such power of
acquisition is suspended for any such lands
in the ownership of a member or members of
the Wampanoag Indian Tribe of Gay Head.

(c) The Martha's Vineyard Commission
and the Secretary shall thereafter hold in
trust such land acquired as established by
section T herein. At such time as the Wampa-
noag Indian Tribe of Gay Head is recognized
officially by the United States of America, and
subject to mutual agreement as to utilization
of any land held in trust, the Martha's Vine-
yard Commission and the Secretary shall
transfer such land to the Wampanoag Indian
Tribe of Gay Head without consideration to
be held in tribal trust status.

(d) Upon petition therefor by the Wampa-
noag Tribal Council, the Secretary shall un-
dertake such studies and begin such proceed-
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ings as may be necessary to cause the
Wampanoag Indian Tribe of Gay Head to be
officially recognized by the United States of
America.

RESIDENT HOME SBITES

BEc. 18. (a) Upon petition therefor by any
town, acting pursuant to a vote of a town
meeting, the appropriate Commission shall,
with the advice of the Governor and the Sec-
retary and the Secretary of Houslng and Ur-
ban Development, prepare a Resident Home
Bite Flan,

(b) A Resident Home Site plan shall—

(1) State the reasons for the establishment
of the plan;

(2) Delineate the land area or land areas in
the town intended to be utilized for carrying
out the plan;

(3) Define the criteria by which town resi-
dents may avall themselves of the plan;

(4) Project the total number of sites en-
visioned by the plan; and

(5) Establish the fair purchase value of
such sites for qualified residents.

(¢) Upon approval of a Resident Home
Site plan by the appropriate town, and by
the Governor and the Secretary, the Secre-
tary 18 authorized to acquire for falr mar-
ket value the land area or land areas speci-
fled in the plan by any manner authorized
by this Act. The Secretary of the appropriate
Commission shall thereafter make resident
home sites avallable for sale to qualified
residents at the fair purchase value estab-
lished in the plan. The difference between
the fair market value and the fair purchase
value shall be borne by the Becretary out of
funds appropriated pursuant to section 20
herein.

(d) Any resident home site sold under the
authority of this section shall be subject to
& right of first refusal in the Secretary and
the appropriate Commission.

HUNTING AND FISHING

Sec. 19. (a) Hunting, fishing, and trapping
on lands and waters within the Trust shall
be permitted In accordance with the ap-
plicable laws of towns in the Trust area, the
Commonwealth of Massachusetts, and the
United States, except that the Commissions,
the Governor, and the Secretary may desig-
nate zones where, and establish periods when,
no hunting, no fishing and no trapping shall
be permitted for reasons of public health,
public safety, fish or wildlife management,
administration, or public use and enjoyment.
Except in emergencies, any regulations pre-
scribing any such restrictions shall be issued
only after consultation with the appropriate
agency of sald Commonwealth and any po-
litical subdivision thereof which has juris-
diction over such activities.

(b) The Commissions and the Secretary
shall leave all aspects of the propagation and
taking of shellfish to the towns within the
Trust area.

APPROPRIATIONS

BEC. 20. There are hereby authorlzed to be
appropriated such sums as may be necessary
to carry out the provisions of this Act; not to
exceed, however, $20,000,000 for the acquisi-
tion of land and interests thereln, and not
to exceed £5,000,000 for development, both in
April 1972 prices, for the first three years of
the operation of the Trust, plus or minus
such amounts, if any, as may be justified by
reason of ordinary fluctuations in construc-
tion costs as indicated by engineering cost
indices applicable to the types of construc-
tion involved herein,

By Mr. McCLELLAN (for himself
and Mr. HRUSKA) :

8. 1930. An original bill to amend the
Omnibus Crime Control and Safe Streets
Act of 1968. Ordered placed on the cal-
endar by unanimous consent.

Mr. McCLELLAN. Mr. President, I am
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today introducing, for myself and the
distinguished Senator from Nebraska
(Mr. Hruska), legislation to extend for 1
year the Law Enforcement Assistance
Administration created by the Congress
as title I of the Omnibus Crime Control
and Safe Streets Act of 1968.

The authority for the Law Enforce-
ment Assistance Administration—
LEAA—will end on June 30 of this year.
There are a number of proposals pend-
ingin both Houses of the Congress which
would extend, alter, or significantly
change the authority for this adminis-
tration. One such measure would have
the funding authorities of the present act
merged . into law enforcement revenue
sharing payments to the States. Another
proposes to channel increased Federal
funds directly into local cities and com-
munities, replacing the existing State
block grant approach in most of the
present programs. Other proposals, with
perhaps less far-reaching changes, are
before the Subcommittee on Criminal
Laws and Procedures, which I am privi-
leged to chair.

In view of the obvious controversial or
at least differing character of the pro-
posals before the subcommittee, and the
short time remaining under existing au-
thority, I feel that this bill may be the
most expeditious way to guarantee that
the LEAA program does not die and that
the Senate has adequate opportunity to
consider proposals for change.

We had hoped that the House—which
started its hearings sometime ago—
would have a bill over here by now, giv-
ing the Senate time to examine it along
with other measures pending in the Sen-
ate. This would have possibly enabled us
to have processed, reported, and enacted
a bill before the end of next month, That
possibility is now fading with the passage
of time. In view of our present heavy
schedule here in the Senate it now ap-
pears we will have to adopt some other
course of action.

Mr. President, there has been a very
significant amount of interest expressed
recently in the Law Enforcement Edu-
cation program administered by LEAA.
The malil I have received indicates seri-
ous concern for the future of that pro-
gram, concern particularly on the part
of the men and women in law enforce-
ment and on the part of the educational
institutions taking part in the program.
This program is presently serving some
95,000 students in more than 900 educa-
tional institutions across the Nation.
Clearly, those who are presently taking
part in the program and those who hope
to do so in the future need to be as-
sured of its continuation.

Under this proposed extension, the law
enforcement education program could
be continued in its present form and
could continue to provide financial as-
sistance to law enforcement personnel
who are seeking to increase their skills
and ability through higher education.

Under the 1968 act, moreover, each
State is required to develop and submit
to LEAA a comprehensive statewide
criminal justice plan. This plan must be
approved by LEAA before bloc grant
funds are made available to implement
the State and local law enforcement pro-
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grams. The criminal justice planning
process and the development of State
and local programs is a year-round ac-
tivity, which requires leadtime in term
of the assurance of a specific level of
Federal funding. The States are already
well into the planning cycle for the 1974
fiscal year funding. This proposed ex-
tension will permit them to continue the
planning activities and assures them that
Federal participation will not be dis-
rupted or suddenly expire with the close
of fiscal year 1973.

It has been said that the cooperation
between the various elements of the
criminal justice system in the several
States and the preparation of the annual
State plans are among the most im-
portant contributions of the Safe Streets
Act to law enforcement. It is eritical that
this planning process be maintained and
encouraged through positive action to
continue the Federal program of law en-
forcement assistance.

Mr. President, I do not view this ex-
tension as settling in favor of the status
quo or even putting off the work that
faces the subcommittee. Hearings have
been scheduled for June 5 and 6 on the
measures now before the subcommittee.
I expect that the House bill will arrive
shortly. The subcommittee fully intends
to explore each of these measures and
to process a comprehensive bill as soon
as practicable. I note, too, that it will be
possible to tailor carefully the effective
date of innovative features of any legis-
lation which emerges from our considera-
tions. Need~d reforms can, therefore, be
put into effect without unnecessary delay
or disrupting unduly the present pro-

Mr. President, I ask unanimous con-
sent that this proposed legislation not
be referred to committee, but that it go
directly on the calendar. It is not my
intention, however, to call this legisla-
tion up immediately. But as time goes on,
if it appears that it will not be possible
to complete action on the measures be-
fore us, I want to be in a position to act
swiftly to guarantee that this program
will continue.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HRUSKA. Mr. President, I am
pleased tc join with the distinguished
senior Senator from Arkansas (Mr. Mc-
CLELLAN) in the introduction of a bill to
extend the Omnibus Crime Control and
Safe Streets Act for 1 year following its
expiration on June 30, 1973.

As the ranking minority member of
both the Subcommittee on Criminal Laws
and Procedures and the Appropriations
Subcommittee responsible for the budget
legislation affecting the Department of
Justice and the Law Enforcement Assist-
ance Administration, I am deeply con-
cerned by the rapidly advancing expira-
tion date of this important program. A
glance at the calendar indicates that
there are fewer than 20 weekdays re-
maining for final legislative action.

On March 14 of this year, I introduced
at the request of the administration the
Law Enforcement Revenue Sharing Act
of 1973. A companion measure was in-
troduced in the House by Representative
HUTCHINSON.
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The Subcommittee on Criminal Laws
and Procedures has set aside time on
June 5 and 6 to hold hearings on the an-
ticipated House-passed bill. It is hoped
that we will be able to complete final

action on the measure by June 30. How-:

ever, the prospects of final action by the
Congress prior to that date are extremely
dim.

One reasonable interim alternative
might be a simple extension of the Safe
Streets Act to June 30, 1974. This will
permit the State and local units of gov=
ernment, which have benefited so sig-
nificantly under the existing law enforce-
ment assistance program, to continue
their comprehensive criminal justice
planning and maintain the operation of
crime-reduction programs with some as-
surance of a continuing Federal commit-
ment to this effort.

Mr, President, I am certain that none
of my colleagues wants to see this pro-
gram end or would propose to abolish
LEAA. Even those who have most force-
fully advocated changes in the present
Act have repeatedly asserted a conviction
that LEAA should have a continued life.
This attitude was made abundantly clear
last September when I proposed an ex-
tension to the Safe Streets Act in antici-
pation of the very kind of difficulty and
delay we are now experiencing.

I am certain that no one would argue
that the existing law is perfect—that no
modifications to the Safe BStreets Act
ought be considered. In fact, I am pleased
to learn that the House subcommittee
which is considering the law enforce-
ment assistance legislation has tenta-
tively agreed to language which would
reduce the state and local contributions
to the program. It is my understanding
that the presently agreed-to proposal
would provide for a 90 percent Federal
share to be matched by a 10 percent
State and local match instead of the
present 75 percent and 25 percent mateh-
ing. It would also provide for a 50 percent
“buy-in" wherein the States will provide
in the aggregate not less than one-half
of the non-Federal funding. This provi-
sion would reduce even further the bur-
den on local units of government and be
onetstep toward a revenue sharing con-
cept.

Additionally, there are other altera-
tions in the existing Safe Streets Act
which may be desirable, and they will be
considered fully.

From the standpoint of the appropria-
tions process we must provide both LEAA
and the Congress with sufficient time
prior to June 30 to begin consideration
of a restructuring of certain portions of
the administration’s budget request. The
administration budget proposal for
LEAA was designed to implement law
enforcement special revenue sharing and
to operate with a reduced administrative
staff. It might be necessary to consider a
variation of that administration budget
for LEAA to make necessary adjustments
in personnel.

It seems to me that with the immi-
nent expiration of the present Act and
the possibility that the Senate will be
unable to undertake adequate considera-
tion of a House bill to deal with this
matter, an immediate extension of the
Safe Streets Act should be held at the
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desk and duly acted upon as subsequent
events require.

By Mr. BUCKLEY (for himself,
Mr, HarrierLo, Mr. HucHES, Mr.
BeENNETT, Mr. BARTLEIT, MTr.
Young, and Mr. CURTIS) :

8.J. Res. 119, Joint resolution propos-
ing an amendment to the Constitution
of the United States for the protection
of unborn children and other persons.
Referred to the Committee on the Judi-
clary.

(The debate relating to introduction
of the joint resolution appears at an
earlier point in the REcorb.)

ADDITIONAL COSPONSORS OF BILLS
AND JOINT RESOLUTIONS

E. 470

At the request of Mr. Wirriams, the
Senator from Massachusetts (Mr.
Brooke) was added as a cosponsor of
S. 470, to amend the Securities Ex-
change Act of 1934 to regulate the trans-
actions of members of national securities
exchanges, to amend the Investment
Company Act of 1940 and the Investment
Advisers Act of 1940 to define certain
duties of persons subject to such acts, and
for other purposes.

B. 651 AND 8, 652

Mr. McCLURE. Mr. President, I have
worked against gun controls ever since
I have been in Congress. I was the first
Member of the House of Representatives
to introduce a bill to repeal the entire
Gun Control Act and I was the first
Member of the Senate to do so this year.
8. 6562 would simply repeal the Gun Con-
trol Act of 1968, a law passed at a mo-
ment of national hysteria and a law that
has proved fo have no adverse effect on
anyone other than the law-abiding citi-
Zen.

Recently the distinguished Senators
from Arizona, Senator FAnnin and Sen-
ator GoLpwaTER, have asked to cospon-
sor my bill. I welcome this support and
respectfully request that their names
be added as cosponsors to S. 652.

Additionally Senator GorLpwaTEr and
Senator Fannin have asked to cosponsor
8. 651. I introduced this bill in an effort
to take a more practical approach to
crime in which a gun is used. 8. 651
would require an automatic additional
penalty of from 5 to 10 years for any-
one convicted of using a firearm in the
commission of a Federal crime. I am
grateful to Senator FanwiN and Sena-
tor GoLpwATER for their support of this
bill. I respectfully request that their
names be added as cosponsors to 8. 651.

The PRESIDING OFFICER. Without
objection, it is so ordered.

B. 1125

At the request of Mr. HucHEs, the Sen-
ator from Oregon (Mr. HATFIELD) was
added as a cosponsor of 8. 1125, to amend
the Comprehensive Alcohol Abuse and
Alcoholism Prevention, Treatment, and
Rehabilitation Act and other related acts
to concentrate the resources of the Na-
tion against the problem of alcohol abuse
and alcoholism.

5. 1318
BEALL. Mr. President, on March
29, 19'?3 Senator DoMINICK a.nd I intro-
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duced S. 1318, the Elementary School
Reading Emphasis Act of 1973.

I first want to ask unanimous consent
that at the next printing of the bill the
following Senators be added as cospon-
sors of the measure: PETER V. DOMENICI,
JosepH M. MoNTOYA, JOHN O. PASTORE.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BEALL, Mr, President, I am most
pleased with the favorable interest this
proposal is generating throughout the
country. This includes endorsements
from a number of prominent educators,
including the superintendents from two
of the Nation’s largest States, California
and Michigan. I ask unanimous consenf
that the letters from both Superintend=
ent Porter of Michigan and Superintend-
ent Riles of California be printed in the
RECORD.

Finally, this proposal has also received
editorial comments and endorsements.
I ask unanimous consent that the edi-
torials from the Frederick News-Post
and the Baltimore News American in my
State, together with a two part article
carried by the Copley Newspapers, be
printed in the Recorbp.

There being no objection, the material
was ordered to be printed in the Recorb,
as follows:

STATE OF CALIFORNIA,
DEPARTMENT OF EDUCATION,
Sacramento, May 11, 1973.
The Honorable J. GLENN BEALL, Jr.,
U.S. Senate,
Committee on Commerce,
Washington, D.C.

DEeAR SENATOR BEALL: Thank you very much
for glving me the opportunity to comment
on the “Elementary School Reading Empha~-
sis Act of 1973". I vigorously support the
preventative approach to learning problems
in general and reading problems specifically
addressed in your bill.

Along with a great many educators, I have
been much concerned with the increasing
numbers of children who falil to reach even
minimal standards of achlevement in school.
Too often for too many children, the costly
pattern of fallure 1s fixed as early as the
third grade and continues until they become
high school dropouts. As a result, we have
developed in California an innovative plan
for Early Childhood Education designed to
restructure early elementary school programs
to more fully meet the individual needs and
talents of youngsters. The plan will concen=
trate on the basic skills of reading, language,
and mathematics.

Your program of reading emphasis in the
early grades addresses itself to the most basic
educational problem facing too many young-
sters. Such intensive reading programs with
the use of reading speclalists can only help
to assure each child a sufficlent level of
reading achlievement to guarantee educa-
tional success.

I have asked Don White, Deputy Superin-
tendent for Congressional Liaison, to provide
any assistance you might request on 8. 1318.

Sincerely,
WiLson RILEs.

MICHIGAN DEPARTMENT OF EDUCATION,
Lansing, Mich., April 17, 1973
The Honorable J. GLENN BEALL, Jr.,
U.S. Senator, Senate Office Building, Wash-
ington, D.C.

Dear SENATOR BEALL: I have had an oppor-
tunity to review Senate Bill 1318 and the
analysis of your legislation entitled ‘“The
Elementary School Reading Emphasis Act of
1973."

I am very impressed with the proposal, and
certainly support the emphasis on reading.
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In fact, I am so encouraged that I have re-
gquested my staff to consider modifications in
our remedial reading legislation to reflect
some of the accountability ingredients con-
tained in Senate Bill 1318. You are to be con-
gratulated on emphasizing the need for im-
proved skills in teachers of reading and in
emphasizing the need to demonstrate
whether or not there are some programs that
can better teach reading than others.

If I van be of any assistance in helping to
move this leglslation through Congress,
please do not hesitate to let me know.

Sincerely,
JOHN W. PORTER.

EpvcarioN NoTEBOOK I
(By Eenneth J. Rabben)

Elementary school pupils could improve
their reading ability within three years
through a broad-based attack on reading
problems proposed by U.8. Sen. J. Glenn
Beall Jr.

The Maryland Republican's bill, The Ele-
mentary School Reading Emphasis Act of
1973, 8. 1318, recognizes that reading prob-
lems have many causes and it attempts to
deal with their interrelationships.

Beall and co-sponsor, Sen. Peter H. Domi-
nick, R-Colo., both on the Senate Education
subcommittee, recommend spending $176
million during the next three years to halt
the inability to teach children to read.

Schools in the program would be com-
mitted to having pupils read at third grade
level by the end of their third year in
school.

There is no financial eligibility criteria.
Pupils with reading problems from poor,
middle-income and rich families would take
part. Federal funds would be provided for
demonstration projects in elementary schools
with large numbers or high concentrations
of children not reading at grade level. (A
child is expected to grow a year in reading
abllity for each year in school. Youngsters
in most city and many rural schools are a
year or more behind.)

At particlpating schools, regular reading
instruction in all first and second grades
would be supplemented by not less than 40
minutes of additional instruction daily by
reading speclalists. Pupils in grades three
through six with special reading problems
would have regular classroom instruction
supplemented by not less than 40 minutes
of additional instruction daily by reading
specialists.

In addition, all pupils in one urban and
one rural school district somewhere in the
nation would test further the effect of spe-
cialized, expert reading instruction.

The bill defines a reading speclalist as
someone with a master’'s degree in reading
instruction and three years of successful
teaching experience, Iincluding reading.
Reading teachers who agree to become
specialists can be used Instead of special-
ists if not enough specialists are avallable.
A reading teacher, the blll says, will have
a bachelor's degree, 12 credit hours in read-
ing instruction and two years of suc-
cessful teaching, including reading instruc-
tion. Funds are to be provided for in-service
teacher training.

Special intensive summer reading pro-
grams would be conducted by reading spe-
cialists or teachers for children below grade
level or with reading problems. The sena-
tor found research showing that reading
skills of children from low-income familles
drop significantly during vacation perlods.

Schools In the program would be required
to analyze why pupils are not reading at
grade level and to determine “conditions
that would impede or prevent children from
learning to read.” Diagnostic tests would
have to be used to identify pupils not read-
ing at grade level. School districts would
have to develop plans with specific objec-
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tives that would include children reading
at the appropriate level by the end of the
third year. Each year, participating dis-
tricts would calculate, through use of objec-
tive reading measures, the extent to which
the goals have been achieved.

For the first time, the federal government
would require participating districts to
publish aggregate test scores of pupils in
the program, thus giving parents and other
taxpayers some Iidea of the progress of
pupils, their schools and school system. Tn-
dividual scores would be avallable only to
parents or guardians.

Parent participation is stressed.

When teacher aldes are used, consideration
would have to be given to hiring parents of
pupils in the program on a rotating basis.

These provisions would be authorized $50
million during the next fiscal year beginning
July 1. In 1975, the bill calls for $566 million
and in 1976, $60 million. More money is rec-
ommended for other sections of the bill.

The Elementary School Reading Emphasis
Act of 1973 faces a tough, perhaps impossible
fight without strong support from people
who think public schooling can change the
fact that:

In urban areas about 50 per cent of the
children read below grade level.

Seven million elementary and secondary
pupils are in dire need of help from read-
ing specialists,

Ninety per cent of the 700,000 pupils who
drop out of school annually are “poor read-
ers.”

About 18.6 million adults do not read well
enough to follow simple directions; to com-
plete employment and other important
forms or to broaden their knowledge and
brighten their lives through books and pe-
riodicals.

EpucarioN Notesoox II
(By Kenneth J. Rabben)

The proposed Elementary School Reading
Emphasis Act is a very comprehensive piece
of federal legislation dealing with a major
basic education problem,

In addition to providing grade school
pupils with supplemental reading instruction
from experienced speclalists and teachers
during the school year and in the summer,
8. 1318 also:

Recognizes the importance of upgrading
preparation of reading specialists and teach-
ers and the principal’s special role in improv=-
ing a school’s reading program.

Would establish a Reading Corps to In-
crease the number of reading specialists and
improve instructional quality.

Would provide a reading instruction course
and study guide for teachers and parents to
be shown over public television.

Provides for a Reading Improvement
Center to conduct research into the how and
why of reading and to develop new instruc-
tion methods.

Creates a presidential Reading Achieve-
ment Award for pupils reading at the ap-
propriate grade level and for schools whose
pupils do likewise.

This broad attempt to improve reading
instruction would cost $176 million during
the next three years. It is not designed to
replace regular classroom instruction in
reading by regular teachers.

Much of the act's successful implementa-
tion would depend upon the U.S. commis-
sioner of education.

John R. Ottina, the acting commissioner,
who 1is expected to be confirmed in that job
permanently, told a meeting of education
writers on March 30 that he was not familiar
with the proposal,

The act was Introduced on March 21 by
Sen. J. Glenn Beall Jr., R-Md., a member of
the Senate Education subcommittee and is
co-sponsored by Sen. Peter H. Dominick,
R-Colo., another committee member. Sen.
Beall and his staff spent a year preparing the

May 31, 1978

act and it shows a deep appreciation of the
workings of public education in general and
reading instruction in particular.

8. 1318 was filed as an amendment to the
Elementary and Secondary Education Act of
19656 being considered for continuation, but

‘it can be adopted separately if the ESEA is

replaced by education revenue sharing as
proposed by the Nixon administration.

The bill may be difficult to pass at a time
when the administration is trying to reduce
more than 300 special or categorical pro-
grams to about five and S. 1318 may not be
supported by the Department of Health, Ed-
ucation and Welfare.

The act wisely takes into consideration
the hard lessons learned from Title I of the
ESEA, aid to disadvantaged children, the
ESEA’s most ineffective section and recipient
of most ESEA funds.

One of Sen. Beall's aldes explained that
the senator is sympathetic to the revenue
sharing approach and reduction of categori-
cal programs, but he also belleves that there
remains a federal role to identify key prob-
lems and to point the way toward their
solution.

The bill “addresses what I regard as the
Achilles’ heel of education, the massive read-
ing problem of schools having large numbers
or high concentrations of children reading
below grade level,” Sen. Beall said.

“A soclety llke ours, where technology and
education are so important and where only
five per cent of the jobs are unskilled, cannot
allow the dangerous condition of having mas-
sive numbers of children who lack the ability
to read and thus the ablility to learn and to
earn.”

The bill and the senator's remark provide
yet another sad commentary on what passes
for public education not only in kinder-
garten through 12th grade, but in teacher
preparation institutions as well.

8.1318 places considerable emphasis on
credentials, ignoring the many classroom
teachers who have been doing an outstanding
job of reading instruction and who might not
want to chase college credits for “special=
ist” status and higher pay.

It also must make the public question
once again the claim by schoolmen that they
know how to educate the nation’s children.
Some parents and other taxpayers will won-
der whether such a massive effort should be
undertaken by the federal government.

Given the concept of a monopolistic
bureaucratic, government-controlled public
school system, will $176 million and supple-
mental instruction from reading specialists
make a difference?

[From the Frederick (Md.) News,
Mar. 22, 1973]
TeacH AMERICA To READ

The acute seriousness of the reading prob-
lems facing the natlon—yes, Johnny still
can't read well enough—has finally been
brought to the attention of the nation . . .
and rather forcefully by U.S. Senator J.
Glenn Beall, Jr.

The Republican Senator from Maryland
Wednesday proposed the establishment of
special reading programs to teach reading
gkills in the elementary grades in order to
overcome what he correctly described as “the
massive reading problem” in American
schools.

How right he is when he states that “read-
ing is the single most important skill, the
single most important key to learning.”

And how descriptively accurate when he
labels the lack of proper tralning in reading
skills as “the Achilles’ Heel of Education,”
and is there anyone who does not know that
the great warrior Achflles' was vulnerable
only in one place—his heel.

Obviously Senator Beall has hit a tender
spot with the people at least in Frederick
County, because within minutes after the
public announcement Wednesday of his pro-
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posal, scores of local residents telephoned
this column urging its support of his bill,
which 1s being co-sponsored by his Republi-
can colleague from Colorado, U.S, Senator
Peter H, Dominick.

“Equal opportunities begin early, and this
proposal seeks to make the opportunity for
higher education or technical education pos-
sible by not only reafirming that children
have the right to read, but also helping to
assure that they will, in fact, be able to
read,” Senator Beall contends.

A member of the Senate Education Sub-
committee, Senator Beall, proposed a seven-
point plan to have reading skills taught as
a specilal emphasis subject, by teachers as
well as reading specialists, in the elementary
grades,

The bill, would authorize federal assist-
ance to enable local educational agencies to
implement reading programs in schools hav-
ing a large concentration or large numbers
of children who are reading below grade
level.

Specifically, the proposed Elementary
Bchool Reading Emphasis Act of 1973 would:

Provide instruction by reading specialists
for at least 40 minutes dally for all children
in grades one and two.

Provide similar instruction in grades 3
through 8 for children with reading diffi-
culties or who are below grade level.

Provide a summer intensive reading pro-
gram for children showing signs of reading
difficulty or of falling behind grade level,

Establish a Reading Corps to increase the
number of reading specialists and improve
the general quality of reading instruction.

Develop a course and study guide in read-
ing to be shown over public television for
the use of teachers and parents.

Establish a Center for Reading Improve-
ment to conduct research on reading and de-
velop new methods of instruetion.

Create a Presidential Award for Reading
Achievement to motivate elementary puplis
to develop better reading skills.

The legislation carries an authorization of
$176 million to support research, training
programs and demonstration projects over a
three-year period.

“Mastery of reading determines, in large
part, not only success In school, but also suc-
cess In adulthood,” Senator Beall declared,
adding that, “A soclety like ours, where tech-
nology and education are so important and
where only about 5 percent of the jobs are
unskilled, cannot allow the dangerous con-
dition of having massive numbers of children
who lack the ability to read, and thus the
ability to learn and to earn.”

The senator pointed to some alarming
statistics which underline the extent of the
reading problem in the United States:

Some 18.5 million adults are functional
illiterates.

Nearly 7 million elementary and secondary
school children are in severe need of special
reading assistance.

In large urban areas, 40 to 50 percent of the
children are reading below grade level.

Close to 90 percent of the 700,000 pupils
who drop out of school annually are classified
as poor readers.

“Many middle class children are also
handicapped because of their lack of read-
ing skills, and in my own state of Maryland,
a statewide survey by the Department of
Education found that parents ranked the
mastering of reading skills as the most im-
portant goal in school.”

This column commented at length on that
state report and urged then a program of
positive action as a follow through to improve
reading in the schools. Beall's bill is a good
start

"Tim situation was put in perfect perspec-

ttve recently,” Senator Beall said, “when
n Post Columnist William Rasp-
barr:,r sald, ‘Since you can only play at teach~
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ing history to children who can't read, why
not stop playing and teach them to read?'

“This legislation seeks to prevent reading
problems from developing, to identify them
when they do, and to provide for a prompt
remedy once such problems are identified,”
Beall explained, adding:

“The education-limiting and career-crip-
pling handicap of the inability to read is so
big and its solution is so important that it
demands a concentrated attack, and I be-
lieve that this approach can and will make a
substantial difference.”

Senator J. Glenn Beall has struck a blow at
the very heart of the problem crippling much
of our nation. Hopefully every Senator and
every Congressman will support this timely
plece of legislation, and let every voter urge
them to do so.

It is time to teach America to read and to
read well.

[From the News American (Md.), Apr. 232,
1973]
READING SPECIALISTS

Maryland's Sen. J. Glenn Beall, Jr., has
zeroed in on what many public school educa-
tors consider their most important problem
with an imaginative proposal to launch a
federally-financed program that would wipe
out reading deficlencies.

Sen. Beall, a member of the Senate Sub-
committee on Education, has introduced a
bill to pump $176 million in federal funds
over a three-year period into a variety of
projects to iImprove reading skills of students,
particularly those in big cities llke Balti-
more.

The Beall bill carries a two-point ration-
ale. The first is the time-tested thesis that
reading is the most cruecial skill a school can
develop in a youngster, the key to all learn-
ing. The second is the documented fact that
an appalling 40 to 50 per cent of children in
large urban areas are reading below grade
level.

The situation is so bad some places that
one nationally known educator proposed, in
all seriousness, the suspension for one year
of all subjects in ghetto schools so that the
time could be devoted to bringing the chil-
dren’s reading up to grade level.

While not going that far, Baltimore's
school superintendent, Dr. Roland Patterson,
has recognized the importance of improving
reading skills here. He has ordered all 8,000
teachers to take additional training in the
teaching of reading. His idea is to hammer
away at Imparting reading skills throughout
the school day and not just In one classroom
period.

Perhaps the key proviso in the Beall bill
concerns reading specialists, teachers trained
especially in the field. Federal funds would
be provided so that schools could put a read-
ing specialist for at least one period a day
into every first and second grade classroom.
Youngsters would get a double dose of read-
ing since the regular classroom teacher would
continue to teach a period in the subject.

Sub-par readers would continue to receive
instruction from a reading specialist in the
third grade. Funds also would be provided
for intensive summer reading programs, for
recruiting more reading teachers, and for giv-
ing all teachers training In the teaching of
reading.

Sen, Beall's bill, entitled the Reading Em-
phasis Act, is attracting interest in Congress
and elsewhere. It is a good example, we think,
of legislation proposing a solution for a
demonstrated need.

8.1722
At the request of Mr. HARTKE, the Sen-
ator from South Carolina (Mr. Hor-
LINGS) was added as a cosponsor of S.
1722, a bill to provide tutorial assistance
for homebound handicapped students.
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5.1748

At the request of Mr. GraveL, the Sen-
ator from Alaska (Mr. STEVENS) was
added as a cosponsor of S. 1748, to amend
the Ship Mortgage Act of 1920 in order
to provide that a State, the District of
Columbia, the Commonwealth of Puerto
Rico, and a territory of the United States
shall be considered to be a citizen of the
United States for the purposes of such
act.

5. 1768

At the request of Mr. BayH, the Sena-
tor from California (Mr. TuNNEY) was
added as a cosponsor of S. 1766, to re-
quire periodical financial disclosure by
officers and certain employees of the
Federal Government, to establish crimi-
nal penalties for unfair campaign prac-
tices, to strengthen Presidential cam-
paign financing laws, to amend the Fed-
eral Election Campaign Act of 1971, and
for other purposes.

5. 1BBO

At the request of Mr. HArRTKE, the Sen-
ator from Colorado (Mr. DoMINICK) was
added as a cosponsor of S.1880, the
Hobby Protection Act.

SENATE JOINT RESOLUTION 117

At the request of Mr. Inovuyg, the Sen-
ator from South Dakota (Mr. ABOUREZK),
the Senator from Indiana (Mr. BayH),
the Senator from Texas (Mr. BENTSEN),
the Senator from North Dakota (Mr.
Buroick), the Senator from Wyoming
(Mr. Hansen), the Senator from South
Carolina (Mr. Horrings), the Senator
from Iowa (Mr., HueHES), the Senator
from Utah (Mr. Moss), the Senator from
Rhode Island (Mr. PAsTORE) , the Senator
from Illinois (Mr. STEVENSON), the Sena-
tor from North Dakota (Mr. Younea), and
the Senator from Ohio (Mr. TAFT) were
added as cosponsors of Senate Joint Res-
olution 117, to authorize and request the
President of the United States to issue
a proclamation designating September
17, 1973, as “Constitution Day.”

SENATE CONCURRENT RESOLUTION
27—SUBMISSION OF A CONCUR-
RENT RESOLUTION TO OBSERVE
A PERIOD TO HONOR AMERICA

(Considered and agreed to.)

Mr. SCOTT of Pennsylvania (for him-
self and Mr. MANSFIELD) submitted a
concurrent resolution (S. Con. Res. 27)
to observe a period of 21 days to honor
America, which was considered and
agreed to.

(The concurrent resolution printed in
full when submitted by Mr. Scorr of
Pennsylvania, appears at an earlier point
in the Recorp.)

SENATE RESOLUTION 121—SUBMIS-
SION OF A RESOLUTION WITH RE-
SPECT TO THE COMMITTEE ON
INTERIOR AND INSULAR AFFAIRS

(Considered and agreed to.)

Mr. MANSFIELD submitted a resolu-
tion (8. Res. 121) with respect to the
Committee on Interior and Insular Af-
fairs, which was considered and agreed
to.

(The resolution printed in full when
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submitted by Mr. MANSFIELD, appears at
an earlier point in the REcorp.)

SENATE RESOLUTION 122—SUBMIS-
SION OF A RESOLUTION RELAT-
ING TO THE PRESIDENT'S ECO-
NOMIC STABILIZATION PROGRAM

(Referred to the Commitfee on Bank-
ing, Housing and Urban Affairs.)

Mr. CRANSTON. Mr. President, it is
understandable that Watergate has de-
manded much of the President’s time
and attention. It is imperative, however,
that he not permit himself to be dis-
tracted from the No. 1 domestic prob-
lem facing our Nation: inflation.

Runaway prices are doing incredible
harm to countless Americans, inflicting
deep hardship upon tens of millions of
families.

A month ago, Congress extended the
President’s power to deal with inflation.
But the administration has done noth-
ing, and through its indecision and in-
action, the economy has gotten com-
pletely out of hand.

The rate of inflation has been 9.2 per-
cent—the highest since the Korean
war—in sharp contrast with the Presi-
dent’s goal of 2.5 percent.

Food prices, compounded annually,
have increased by 25.4 percent at the
consumer level and by 34.9 percent at
the wholesale level during the first quar-
ter of 1973, a rate of increase that is
likely to continue based on the omen of
a 37.3-percent annual increase in farm
prices.

The industrial commodity index, the
leading indicator of consumer prices in
the months ahead, has increased 14.8
percent under phase IIT, and real weekly
spendable earnings have actually de-
clined, for the first time in more than 2

years.

Phase III, a weakling premature birth
brought into the economic world before
the inflational spiral was under control,
has totally deteriorated.

Phase III has degenerated into phase
IV—the do-nothing phase of economic
policy—in which a seemingly paralyzed
administration has seemingly become
psychologically incapable of decisive ac-
tion on its own.

Therefore, I am submitting a sense of
the Senate resolution calling on the
President to take immediate action to
place firm and equitably administered
controls on prices, wages, and whatever
other elements of the economy contribute
to the present runaway inflation.

Earlier action on Capitol Hill giving
the President full power to deal with in-
flation represented stage I of congres-
sional action against inflation.

This resolution represents stage II of
congressional action against infiation—
an urgent appeal to the President to use
those powers.

If the President remains reluctant or
unable to act, we must then move to
stage III of congressional action against
inflation—enacting a law mandating
firm economic controls.

Mr. President, I ask unanimous con-
sent that the text of the resolution be
printed at this place in the Recorbp.

There being no objection, the resolu-
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tion was ordered to be printed in the
REecorp, as follows:
5. Res. 122

Whereas the months since the beginning
of Phase III voluntary economic controls
have been marked by steadlly rising prices
and uncontrolled inflation, and by increasing
anguish and economic turmoil on the part
of the American people, which are over=-
whelming evidence of the fallure of the
President’s economic program; and

Whereas the Congress renewed the Presi-
dent's authority to contain inflation because
Congress intended that the President utilize
this authority to bring inflation under con-
trol and to achleve the economic goals set
forth in his statement introducing Phase
III; and

Whereas the President has consistently
falled to respond to this mandate for action,
except for a selective and totally ineflective
effort to curb meat price increases; and

Whereas the economic Indicators that re-
flect the state of the domestic economy have
shown steady deterioration since the incep-
tion of Phase III, particularly the rate of in-
flation which has been 9.2 percent—the high-
est since the Eorean War—in sharp contrast
with the President’'s goal of 2.5 percent; and

Whereas food prices, compounded annual-
ly, have increased by 25.4 percent at the con-
sumer level and by 34.9 percent at the whole-
sale level during the first quarter of 1973,
a rate of increase that is likely to continue
based on the omen of a 37.8 percent annual
increase in farm prices; and

Whereas the industrial commodity index,
the leading indicator of consumer prices in
the months ahead, has increased 14.8 percent
under Phase III; and

Whereas average real weekly spendable
earnings have actually declined, for the first
time in over two years: Now, therefore, be it

Resolved, That 1t is the sense of the Senate
that Phase III voluntary controls have failed,
and that therefore the President should take
Immediate action to place firm and equitably
administered controls on prices, wages and
whatever other elements of the economy
contribute to the present runaway infiation.

REPEAL OF TAX ON WHEAT MILLED
INTO FLOUR—AMENDMENTS

AMENDMENT NO. 155

(Ordered to be printed, and to lie on
the table.)

BREAD TAX REPEAL

Mr. BAYH. Mr. President, I am today
submitting for myself and Senator
Weicker an amendment to the Agricul-
ture and Consumer Protection Act of
1973 (8. 1888) to accelerate the effective
date of the repeal of the 75-cents-per-
bushel tax on wheat milled into flour—
“the bread tax’’—from January 1, 1974,
to the date of enactment of the bill.

I ask unanimous consent that the text
of the amendment and an explanation
of it be printed in the Recorp at this
point.

There being no objection, the amend-
ment and explanation were ordered to
be printed in the Recorp, as follows:

AMENDMENT NO. 158

On page 21, line 8, insert “(A)" immediate-
1y after “(10)".

On page 21, line 15, strike out “January
1, 1974”, and insert in lleu thereof “begin-
nlng on the date of enactment of the Agﬂ-
culture and Consumer Protection Act of
1973."

On page 21, between lines 16 and 17, insert
the following:

(B) The Secretary of Agriculture is au-
thorized to issue such rules and regulations
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as he deems necessary to achieve a prompt
and effective implementation of the amend-
ment made by subparagraph (A) of this
paragraph, and to guarantee that the
amounts which a producer would have real-
ized under law for the 1973 crop of wheat
from the sale of his farm domestic allotment
of wheat In the absence of the changes re-
lating to marketing certificate requirements
made by the Agriculture and Consumer Pro-
tection Act of 1973 shall be pald to such
producer as if such changes had not been
made.

EXPLANATION OF BREAD TAX AMENDMENT TO

8. 1888

The Bayh-Weicker Bread Tax amendment
to 8. 1888 would accelerate the effective date
of the repeal of the bread tax from January
1, 1974 to the date of enactment of the bill,
The amendment would also give the Secre-
tary of Agriculture authority to issue regu-
lations to assure an orderly transition at the
time the tax is removed, and to guarantee
that farmers receive exactly what they would
have received for their 1973 crops of wheat
in the absence of the repeal of the bread tax.

The bread tax is the 75 cents per bushel
tax imposed on wheat which is milled into
flour. It 1s a highly regressive tax because it
applies to the primary ingredient in a basic
necessity, bread. And the tax creates signifi-
cant inflatlonary pressures on the retail price
of bread, because the additional cost to the
miller is reflected in the price he charges the
baker, and the price the baker charges the
grocer and thus the consumer. Finally, the
tax has had a particularly devastating ef-
fect on small independent bakers in the last
year because flour prices have risen sharply
(due largely to the Russian wheat deal)
while the controlled prices of large bakers
have prevented a retall price Increase. Many
small bakers have been forced out of busi-
ness or forced to operate at losses they can-
not long sustain.

8. 1888 contains provisions (p. 21, 11,8-16)
which repeal the bread tax effective January
1, 1974. The Bayh-Weicker amendment would
move that date up to the date of enactment
of the bill. This is highly desirable for several
reasons. First, the principle that the bread
tax is not the right way to ralse money for
our valuable farm programs having been
accepted, it ought to be implemented as
quickly as possible. The tax hits poor peo=-
ple harder than rich people and ought to be
repealed when this bill is enacted. SBecond,
acceleration of the repeal will help stabilize
the price of bread by removing a cost which
is, in the end, borne by the consumer. The
Senate wisely rejected the alternative to re-
peal—a 10% to 16% increase in the price of
bread—when it defeated on March 19 an
amendment designed to permit an across the
board increase. Third, acceleration of the
repeal will help the baking industry remain
competitive by keeping many small inde-
pendent bakers in operation. Fourth, making
the repeal effective on date of enactment will
help the cost decrease to be more quickly
reflected in flour prices by eliminating the
inventory control problems which would oc-
cur if the tax is repealed on a date certain,
known far in advance, as the bill now pro-
vides,

Repeal of the bread tax, as proposed in
S. 1888, will reduce federal revenues by a
relatively small amount in fiscal 1974, and
acceleration of the repeal will result in some
additional loss of revenue, depending on the
date of enactment. We belleve this is a
worthwhile cost in view of the short and
long range benefits to consumers, the public
policy principles involved, and the estimates
that fiscal 1974 receipts as a whole will be
some $4 billlon above those originally antici-
pated. In sum, the small budgetary impact is
niar outwelghed by the benefits of accelera-
tion.

The remaining parts of the amendment
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are designed simply to give the Secretary of
Agriculture authority to issue regulations
to assure that the transition from tax to no
tax is smooth so that the cost reduction will
quickly be passed on, and to guarantee that
wheat growers are in no way affected in the
payments they receive by the repeal of the
bread tax. These provisions reflect the desires
of those who favor repeal of the bread tax
and are not necessarily related to the date of
repeal.
AMENDMENT NO. 156

(Ordered to be printed, and to lie on

the table.)

HOG CHOLERA INDEMNIFICATIONS

Mr. BAYH. Mr. President, I am sub-
mitting today an amendment to the
Agriculture and Consumer Protection
Act of 1973 (S. 1888) to require the
Agriculture Department to compensate
swine producers in the same manner as
poultry producers when animals on
their farms have been destroyed to pre-
vent the spread of disease.

In 1972 there was a rather severe out-
break of hog cholera in Indiana. As of
December 6, 19,667 hogs had been killed
to prevent the spread of the disease.
The Federal Government paid a total of
$631,192 in indemnities to affected
Indiana hog producers, and a national
emergency was declared for the area.

As a result of the epidemic and the
personal difficulties of these farmers, I
became very involved in the details of
the cholera outbreak, meeting with
farmers to discuss improved techniques
of monitoring the interstate shipment
of possibly diseased animals, and cor-
responding with the Department of
Agriculture to secure adequate financial
assistance for those farmers whose
herds had been wiped out due to an
outbreak in the area.

As you may know, in 1969, the use
of vaccinations for hog cholera was
ceased because, according to the De-
partment of Agriculture’s studies, it was
not possible to *eradicate the disease
while vaccines were being used, and be-
cause the vaccine was, in itself, a fre-
quent cause of the disease. Therefore,
swine producers rely entirely on the
effectiveness of the regulation of inter-
state shipment, and upon Federal and
State assistance in order to get back on
their feet after eradication of their
herds. The situation of these farmers is
very insecure since they can take no
precautions themselves to prevent
catastrophes.

During the emergency last year, I was
consistently impressed by the coopera-
tive attitude of Indiana swine produc-
ers. These farmers, who rely completely
on the actions of Federal and State gov-
ernments have not made many requests
or demands during a year of personal
and professional trauma. However, some
of the farmers did bring to my attention
reports that poultry farmers in Califor-
nia whose flocks had been infected with
exotic Newcastle disease had been paid
indemnities which were much higher
than those paid to hog producers. In-
vestigation proved the reports to be true,
despite official denials from the Depart-
ment of Agriculture.

Basically, at the time of depopulation,
poultry farmers are reimbursed for the
replacement value of the depopulated
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flocks—since the new flocks are raised
to near maturity off the farm, this fig-
ure is close to the value of a mature
laying hen—then, when the farmer is
ready to start with a new flock of mature
hens, he is reimbursed again for the
profit lost during the intervening 26
weeks as a result of the depopulation of
his egg-producing machines. Hog farm-
ers are only reimbursed for the replace-
ment value of their depopulated hogs;
in the interest of equity they, like
pouliry farmers, should be compensated
for lost profits which result from de-
population of their meat producing
machines.

Prior to markup by the Senate Com-
mittee on Agriculture of this year’s Agri-
culture Act, I wrote to all members of
the subcommittee, requesting that they
consider my bill, S. 1683, as an amend-
ment to the Agriculture Aet. Unfor-
tunately, the committee decided not to
attach my bill as an amendment to the
farm bill because the Department suc-
cessfully argued that it would be too
expensive,

While I am also very concerned about
the question of expense, I cannot under-
stand why the Department incurred the
initial expense of paying poultry pro-
ducers for lost profits if it was not pre-
pared to treat livestock and pork produc-
ers in the same way. Therefore, today
I am asking the Senate to vote on the
question of whether we intend to com-
pensate all farmers who need financial
assistance as a result of disease and de-
population in an equitable fashion. As
the payments stand now, the Depart-
ment has declined to give one producer
desperately needed financial assistance
to get him back on his feet, while pay-
ing another group of producers generous
payments designed to compensate them
for lost profits during the time needed
to get back in full production.

The inequities are blatant, and in my
view are without justification. Just as
there are insufficient supplies of laying
hens on the market for the poultry
farmer to restock his farm immediately,
there are insufficient supplies of breeding
sows for the swine producer to restock his
farm immediately. Usually the farmer
must buy untried gilts and raise them
to breeding age. Second, a swine pro-
ducer cannot risk mixing breeds of stock
which comes from different farms be-
cause each group may be carrying dis-
eases to which the other has not built
up an immunity. Therefore, a producer
is limited, in restocking his farm, by the
number of pigs, sows, or gilts available
for sale from any other single farm in the
area.

Of course, the Department of Agricul-
ture has argued that the situation be-
tween swine producers and egg producers
is not parallel. Therefore, a more de-
tailed analysis of the indemnification
system used in the case of Newcastle
disease and a comparison between pro-
duction methods for swine producers and
ecg producers is in order.

In the words of the Department of
Agriculture:

On COctober 6, 1972, Secretary Butz an-
nounced a change in the indemnity schedule
for exotic Newcastle disease for egg-laying
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flocks to properly reflect the actual value
of those flocks. The schedule is in two phases.
The first is to appraise the birds prior to
depopulation, based on their market value
at the time. The second phase Involves a re-
evaluation of the value of the birds as egg-
laying machines, based on the 26 weeks fol-
lowing depopulation.

Flock owners must be pald for the replace-
ment value of their birds immediately fol-
lowing depopulation in order that they will
have the financlal resources to negotiate for
replacements. When the flock is declared
infected, it will be appralsed at its actual
replacement value. When the owner orders
replacements from the hatchery, it usually
takes about a week to complete the contract
for the production of birds, 3 weeks to hatch
the eggs, and 26 weeks to ralse the birds to
full production age. The supplemental in-
demnity computations are based on a 26
week period following the date of appraisal
by deducting the average cost of production
from the actual average weekly price of the
type of eggs which would have been produced
by the birds had they lived. The variation
in the cost of feed above or below the basic
$80 per ton is bullt into the compensation
formula. Varlations in feed prices of $5 per
ton will change the cost or production of
eggs by one cent per dozen.

The formula evaluates the potential pro-
duction of the flock, the price that the owner
would have recelved had the birds remained
allve, adjusted by the variation in feed prices,
deducting the fixed production costs. Any
increased value above production costs will
be reevaluated and paid to the owner at the
end of the 28-week period following de-
Population.

Thus, during the quarantine and the
period of inactivity of the poultry farm
when the farmer has to continue paying
overhead costs such as taxes on, and
maintenance of, his buildings, and wages
for the employees whose assistance he
will need once the farm is again in full
production, the poultry farmer can count
on Federal financial assistance to replace
the profits which he would have made if
his farm were fully operating. At present,
a hog producer, who may have to operate
a partially operating farm for even long-
er than the poultry producer, receives no
financial assistance while getting back
on his feet.

The Department explains the discrep-
ancy between the two programs by
arguing that there are no established
markets or replacement values for laying
hens, while both markets and values
exist for hogs of all weights. Actually,
there are market values for laying hens;
the problem is that there are not suffi-
cient market supplies to allow poultry
farmers to immediately restock their
farms. Compensation has been provided
in recognition of the restocking delay. In
my view, the swine producers face the
exact same problem in that most of them
are not able to immediately restock their
Is.gms without committing economic sui-

.

The Department apparently believes
most swine producers can restock their
farms immediately since they have writ-
ten me the following statement:

The existence of markets for swine of vir-
tually any age not cnly assists the a.ppraisers
and the owners In arriving at fair market
values, but also provides a source of swine
for restocking premises following cleaning
and disinfection. Assuming hog cholera out-
breaks are confined to a comparatively small
number of herds, it is possible, under exist-




17592

ing Federal regulations, for the producer to
repopulate the premises with swine of ap-
proximately the same welght class as those
that were destroyed immediately after hav-
ing completed the required supervised clean-
ing and disinfection of the infected or ex-
posed premises.

In fact, the producer cannot—

Repopulate the premises with swine of ap-
proximately the same weight class as those
that were destroyed, immediately after hav-
ing completed the required supervised clean-
ing and disinfection,

The Carroll County Pork Producers
Board in Indiana recently met and sent
me a number of advisory comments and
recommendations. Among them was the
statement that a person who has bred
gilts or bred sows for sale will not sell
their best ones to potential buyers. It is
very unusual to buy good proven sows.
General agreement was reached that
those who had to buy replacement fe-
male animals did so by buying 6-month-
old gilts from general fattening pens at
the market price plus $10,000. Since it is
recommended that a gilt not be bred
until she is 9 months old, she usually
must be cared for and fed for 90 days
before she is of breeding size, and for
another 114 days before she had pigs.
Thus, there is a delay of at least 6
months after the guarantine has been
lifted before a farrow-to-finish farmer—
one who raises baby gilts to mature sows,
then breeds the sows and raises those
baby feeders to maturity for slaughter—
or a feeder-producer farmer can even
think about raising feeder pigs for
market.

An apparently obvious solution to this
6-month delay is for the producer to buy
feeder pigs on the market as well as sows
to replace those which have been de-
populated. The pork producers pointed
out that such a purchase would be pos-
sible only if the producer can buy both
the gilt and the feeder pigs from the
same farm; it is very unwise to mix
breeds of stock from different farms be-
cause each group may be carrying dis-
eases to which the other has not built
up an immunity., In Indiana following
the recent cholera outbreak, the earliest
that any farrow-to-finish operator will
have market animals for sale is 1 year
from the date that the guarantine was
lifted; despite farmers' obvious self-in-
terest in getting back in business as
quickly as possible, some producers face
a delay of as much as 18 months.

For those farmers producing feeder
pigs for sale, the delay would be similar
to that for farrow-to-finish operators
since sows would first have to be raised
and bred. However, for farmers raising
feeder pigs to a marketable age, the
delay would consist only of the length of
the quarantine, which in Indiana last
year was as long as 3 months for
some farms, plus the time needed to buy
replacement pigs.

Under my proposed bill, the Depart-
ment of Agriculture would draw up pay-
ment schedules based on the various re-
quirements of the three types of swine
operations. Following the formula used
in the Newcastle indemnification pro-
gram, the average cost of production
would be deducted from the average
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price of the hogs or meat which would
have been produced if depopulation had
not occurred.

The following tentative table has been
provided me by extension economists at
Purdue University for the computing of
the probable profits and costs which
would have occurred during the interim
period while the farmer is restocking his
farm. I want to emphasize that this is
a tentative table; its purpose is to dem-
onstrate that a reasonable formula can
be established to compensate hog pro-
ducers for their lost profits. All variable
figures are based on 1972 national aver-
age figures. I ask unanimous consent
that the table be printed at this point in
the REcorb.

There being no objection, the table was
ordered to be printed in the REcorp; as
follows:

PrOPOSED PROFIT-COST FORMULAS
1. PRODUCER OF PURCHASED PIGS

Period for second payment might be the
time interval from depopulation to the end
of the embargo plus 30 days as a period to
locate replacement pigs. Volume could be
established on the basis of the mumber of
pigs on hand at the time of depopulation.
If we define a unit of production as a pig, a
normal production rate is 1,76 pounds of
product (starting with a 40# pig) per unit
per day.

The approximate requirements to produce
a 220# market hog, averaging $57.20 in 1972
are:

.32
.83
100# supplement. . B0
Other variable costs .00
.00
. B0

.16

II. PRODUCER OF FEEDER PIGS

Period for second payment might be the
time interval from depopulation to end of
embargo plus seven months. (Seven months
made up of one month to locate breeding
stock, two months to get new breeding stock
to reproduction age plus four months gesta-
tion.) Volume might be established on the
basis of the number of mature females on
hand at the time of depopulation. If we de-
fine a unit of production as a mature female,
a normal production rate is 114 plgs (40#
each) per unit per month.

The approximate requirements to produce
8 403 pig, averaging $20.32 in 1972 are:

604 supplement

III. FARROW TO FINISH

Perlod for second payment might be the
time interval from depopulation to end of
embargo plus nine months. (Nine months
made up of one month to locate breeding
stock, two months to get new breeding stock
to reproductive age plus four months gesta-
tion, plus two months to produce feeder
pigs.) Volume might be established on the
basls of the number of mature females on
hand at the time of depopulation. If we define
& unit of production as a mature female. a
normal production rate is 300 of slaughter
animals per unit per month.

The approximate requirements to produce
100# of slaughter animals (currently worth
$32.02 at Indianapolis), averaging $26.00 in
1872 are:
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*Values vary (along with slaughter hog
and feeder pig prices) depending upon time
and geographic location.

Mr. BAYH. To take the example of the
producer of feeder pigs in more detail, let
us assume that the producer owned 20
sows which were all depopulated and the
second evaluation was made 8 months
after the depopulation—1 month of
quarantee, 1 month to locate breeding
stock, 2 months—plus—to raise the
stocks to reproduction age, and 4 months
for gestation. If we assume that a mature
sow will usually produce 15 pigs—at 40
pounds each—per month, the potential
production from 20 sows over the 8-
month period would have been 213 pigs—
40 pounds each,

The average market price of a 40-
pound pig was $20.32 in 1972, so that the
gross potential profit would have been
$4,328. Approximate costs of producing
one 40-pound pig have been estimated in
the printed table as $18.37. The costs for
producing 213 40-pound pigs would
therefore have been $3,913, and the dif-
ference between the gross profit and cost,
or the net potential profits over the 8-
month period would have been about
$415.

I ask unanimous consent that a copy
of my amendment be printed at this point
in the RECORD.

There being no objection, the amend-
ment was ordered to be printed in the
Recorp. as follows:

AMENDMENT No. 156

On page 51, between lines 15 and 186, insert
the following:

(29) Section 11 of the Act of May 20, 1884
(68 Stat. 734); 21 U.S.C. 114a) 1s amended by
inserting *(a)" immediately after “Sec. 11."”
and by adding at the end of such section a
new subsection as follows:

“{b)(1) Whenever swine are destroyed
under authority of this Act, the amount of
compensation to be paid to the owner of such
swine shall be determined in two stages as
follows:

“{A) The swine shall be appraised, at the
time of their destruction, on the basis of
their falr market value for meat, feeding, or
breeding purposes, as appropriate,

“(B) At the end of an appropriate pe-
riod following the date on which the swine
were destroyed, a determination shall be
made of the potential value of the swine as
meat producers had such swine not been de-
stroyed. In determining the potential value
of any swine under this clause, the value
shall be reduced by the amount that would
have been expended for feed (adjusted for
variation in price) and other production
costs. The period between the destruction of
swine and the appraisal of the potential val-
ue of the swine shall be determined on the
basis of the average time required by (1) far-
row to finish operators, (1) feeder pig pro-
ducers, and (iii) finishers of purchased pigs
to raise new herds to full production ca-
pacity.

*“(2) The owner of swine destroyed under
amount determined under clause (A) of par-
agraph (1) as soon as practicable after the
authority of this Act shall be paid the
destruction of his swine. The owner of such
swine shall be paid the amount of any in-
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crease in value determined under clause (B)
of paragraph (1) as soon as practicable after
the amount has been computed.”

AMENDMENT NO. 157

(Ordered to be prinfed, and to lie
on the table.)
FAMILY FARM AMENDMENT

Mr. PEARSON. Mr. President, from
our Revolutionary period to the present
we have sought in this Nation to pro-
mote, protect, and maintain a family
farm system of agriculture. By the
early 1800’s our forefathers had made
the commitment that the vast public
domain—all the agricultural land that
came to constitute the territorial
United States—would be turned over to
private ownership in family size units.
It was a conscious and deliberate deci-
sion to form an owner-operated type
agriculture over large scale, estate and
plantation type agriculture. The deci-
sion was based in part on the belief that
the family farmer was best suited for
subduing the frontier and producing the
necessary food and fiber. But equally
important, the decision was based on the
conviction that for social and political
reasons small scale, family farming was
preferable to large scale estate farming.
Indeed, men like Thomas Jefferson
literally believed that democracy could
survive only if the bulk of the citizens
was made up of family farmers and in-
dependent village artisans. In any case,
the agrarian ethic and the early land
policies culminating in the Homestead
Act of 1862 had a profound effect in
shaping the economic, social, and po-
litical character of the Nation.

We have never deviated from that
national commitment forged during the
Revolutionary period and refined dur-
ing the first half of the 19th century.
It is true we never sought to dismantle
the large estates and plantations but
we never sought to consciously promote
their growth. It is true also that we have
not been altogether successful in pro-
moting and protecting the family farm
system. but our intent to do so has al-
ways formed the base of our agricul-
tural policy deliberation. In short, our
agricultural policies have been intended
as family farm policies, and today de-
spite many shortcomings and many
failures we have the finest agricultural
system—both in its economic and social
aspects—in the world.

Mr. President, today the family farm
is rather firmly entrenched and clearly
the dominant production unit in agricul-
ture. But we are entering an uncertain
period. New forces are at work which
appear to promise a stronger farm econ-
omy. But it is possible that these forces
may also bring a new threat to the com-
petitive position of the family farm. Cor-
porate and vertically integrated units
continue to show some increase in num-
ber and size and this trend might ac-
celerate in the future. In addition, grow-
ing demands on the budget require, I be-
lieve, that we must make an ever more
conscious effort in the future to tailor
the expenditure of Federal taxes to the
family farm system. We must do this in
our commodity programs, our credit pro-
grams, and our research and develop-
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ment programs. Large scale, corporate
agriculture does not need nor deserve
Federal support except where the failure
to do so would do harm to the family
farm system.

Therefore, it seems to me that the time
is appropriate for us to make explicit
what has always been implicit in our
agricultural policy deliberations. To this
end, I introduce an amendment to S.
1888 specifying that Congress affirms its
long standing commitment to protecting,
preserving, and strengthening the family
farm system of American agriculture.

Such a declaration at this time will
serve as a clear standard for our future
policy deliberations and also for a fresh,
thorough review of existing agricultural
and agriculture related programs.

The amendment which I submit does
not establish any new program. It does,
however, require the Secretary of Agri-
culture to provide the Congress with an-
nual reports containing current infor-
mation on trends in family farm opera-
tions and data on corporate, vertically
integrated agricultural operations. In
these reports, the Secretary will also pro-
vide the Congress with an analysis of
how these existing programs are being
administered on behalf of family farm
agriculture and also how Federal pro-
grams, including tax laws, may be serv-
ing to encourage the growth of large-
scale corporate and vertically integrated
farming operations.

These reports will provide Congress
with the information needed to improve
our operational definition of family
farms and to better judge trends in the
organizational structure of agriculture
and as a consequence how we may im-
prove upon existing programs and better
shape future Federal farm programs.

Mr. President, I believe this is a non-
controversial amendment, but at the
same time an extremely important and
useful one, and I ask unanimous consent
that it be printed in the ReEcorp at this
point.

There being no objection, the amend-
ment was ordered to be printed in the
REcoORD, as follows:

AMENDMENT No. 167

On page 46, line 17, strike out the double
guotation marks.

On page 46, between lines 17 and 18, insert
the following:

“Sec. 818. (a) The Congress hereby specif-
ically affirms the long-standing national
policy to protect, preserve, and strengthen
the family farm system of agriculture in the
United States and belleves that the mainte-
nance of that system is essentlal to the so-
cial well-being of the Nation and the com-
petitive product.lon of a.dequate supplles of
food and fiber. The Congress further believes
that any significant expansion of large scale
corporate and vertically integrated farming
enterprises would be detrimental to the na-
tional welfare. It is not the policy of the
Congress that agricultural and agriculture
related programs be administered exclusively
for family farm operations, but it is the
policy and express intent of the Congress
that no such program be administered in a
manner that will place the family farm
operation at an economic disadvantage.

(b) In order that the Congress may be
better informed regarding the status of the
family farm system in the United States, the
Becretary of Agriculture shall submit to the
Congress not later than July 1 each year a
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written report contalning current informa-
tion on trends in family farm operations and
comprehensive national and state by state
data on corporate and vertically integrated
agricultural operations in the United States.
The Secretary shall also include in each such
report (1) information as to how existing
agricultural and agriculture related programs
are being administered so as to protect, pre~
serve, and strengthen the family farm sys-
tem of agriculture in the United States, (2)
an assessment of how Federal laws, including
the tax laws, may be serving to encourage the
growth of large-scale corporate and vertically
integrated farming operations, (3) such
other information as the Secretary deems ap-
propriate or determines would ald the Con-
gress in protecting, preserving, and strength-
ening the family farm system of agriculture
in the United States.”

Mr. PEARSON. Mr. President, today
the family farm is rather firmly en-
trenched and clearly the dominant pro-
duction unit in agriculture. But we are
entering an uncertain period. New forces
are at work which appear to promise a
stronger farm economy. But it is possible
that these forces may also bring a new
threat to the competitive position of the
family farm. Corporate and vertically in-
tegrated units continue to show some in-
crease in number and size and this trend
might accelerate in the future. In addi-
tion, growing demands on the budget
require, I believe, that we must make an
ever more conscious effort in the future
to tailor the expenditure of Federal taxes
to the family farm system. We must do
this in our commodity programs, our
credit programs, and our research and
development programs. Large scale, cor-
porate agriculture does not need nor de-
serve Federal support except where the
failure to do so would do harm to the
family farm system.

Therefore, it seems to me that the time
is appropriate for us to make explicit
what has always been implicit in our
agricultural policy deliberations. To this
end, I introduce an amendment to S. 1888
specifying that Congress affirms its long-
standing commitment to protecting,
preserving, and strengthening the fam-
ily farm system of American agriculture.

Such a declaration at this time will
serve as a clear standard for our future
policy deliberations and also for a fresh,
thorough review of existing agricultural
and agriculture related programs.

AMENDMENT NO 158

(Ordered to be printed, and to lie on
the table.)

Mr. HART. Mr. President, a bill, the
Agriculture and Consumer Protection Act
of 1973 (S. 1888), which the Senate soon
will be asked to vote on fits nicely in with
the cliche: It grew like Topsy.

Introduced on January 23, this year, as
a 5-page proposal, it has been reported
as a 5-page bill. As introduced, the bill
would simply have extended the provi-
sions of the Agricultural Act of 1970.

During about 14 days of hearings in
Washington and in the field, witnesses
were heard on a vast array of subjects
including all the major farm crops cov-
ered by farm programs in the last 40
years, the dairy and livestock industries,
forestry, the food for peace program, bee~
keeping, food stamps, the International
Grains Conference, various research pro-
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posals, and proposed policies affecting
imports and export policies.

The resulting bill amends or extends
12 different major acts of Congress now
on the books and for the most part is
commendable legislation reflecting great
credit on the committee.

But, truthfully—and not aiming at
being dramatic—I think some of the
phenomenal growth shows signs of ma-
lignancy.

My deepest concern is over some of the
provisions dealing with the dairy in-
dustry.

Careful reading of this necessarily
complex bill seems to show that these
provisions would:

First. Legalize practices which are
currently being attacked in Department
of Justice antitrust suits and private
suits.

Second. Give a congressional blessing
to future antitrust violations.

Third. Increase dairy product prices
manyfold.

Fourth. Work great competitive harm
on independent dairies which are com-
peting with large co-ops.

Fifth. Give the co-ops enormous power
and control over the individual farmer
members.

In brief, the particular provisions
which concern me would give a great
deal of increased power to the large
dairy cooperatives. Maybe this is justi-
fied—although I admit on the face of it,
I cannot see the reasons.

My greatest concern is that this lan-
guage was adopted without a chance for
the many interested parties to dissect it,
comment on it and counsel concerning it.

Up to now, the co-ops were governed
by the antitrust laws—with some limited
exemption for marketing granted under
the Capper-Volstead Act. But S. 1888
would expand greatly this antitrust ex-
emption and seems to give an unfair ad-
vantage to the co-ops over the independ-
ent dairies with which they compete.

While my concern over some of these
provisions as they affect competition
could be called the type of esoteric thing
that would interest the chairman of the
Antitrust and Monopoly Subcommittee
and almost no one else, there is a prac-
tical concern affecting every family in
America.

For these provisions will—without
question—raise milk prices.

One of the ways they do that is with
what amounts to a system of payment
aimed at eliminating competition.

Let me explain that.

Traditionally, areas which produce less
milk than they consume—deficit areas—
buy at reasonable prices milk from areas
which produce a surplus.

This has resulted in a stable milk price
countrywide—and an efficient use of
milk production.

Under the provisions of this bill, the
surplus areas would no longer sell milk
to the deficit areas. In fact, the deficit
areas would pay the producers in the sur-
plus areas to keep their milk at home.

The unavoidable result would be a
scarcity of milk and high prices. Without
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this bill, such an agreement would be a
flagrant violation of the antitrust laws.

The bill would also raise prices of milk
and cheese by fixing the minimum prices
which the handler would pay for services
rendered by the co-op. This will result in
an increased price for those services
which will be passed on to the consumer
in the form of higher prices for milk and
cheese.

Moreover, the bill would make the
dairy farmer subject to the giant co-op.
It would allow the co-op to take posses-
sion and control of the base of the dairy
farmer. “Base’” is a term which desig-
nates the number of pounds of milk a
farmer can sell at class I prices, which
is the highest price a farmer can receive
for milk. It is a very valuable property of
the dairy farmer. Without it the milk of
the farmer has little value. Under this
bill the co-op can usurp the farmer's
base. The bill is unclear whether or not
the base is returned to the farmer if he
leaves the co-op and, if so, how it would
be returned to him. Thus, the independ-
ent farmer is at the mercy of the giant
co-op for his livelihood.

The amendments I propose today
would only strike those sections of the
bill which raise these serious antitrust
concerns. Should the amendment be
agreed to, as I urge, then I would hope
the committee will hold public hearings
on the exact impact of these particular
provisions.

Let me make it clear, this is not an
amendment to strike the entire dairy
section. Provisions dealing with import
quotas, support prices, authority for class
I base plans and indemnification or loss
of milk and cows would remain in the
bill. These provisions are not affected by
this amendment.

Struck from the bill—with the hope of
full hearings at an early date—would be
the provisions only that raise serious
antitrust questions and seem to guaran-
tee increases in milk prices for con-
sumers.

I ask unanimous consent that my
amendment be printed in the Recorp at
this point.

There being no objection, the amend-
ment was ordered to be printed in the
ReEcorbp, as follows:

AMENDMENT No. 158

On page 2, beginning with line 6, strike
out through line 2 on page 8 and insert in
lieu thereof the following:

(A) amending section 201(e) by striking
out “1973" and inserting “1978”, and by
str‘liklng out “1976"” and inserting *“1981"
an
: (B) adding at the end thereof the follow-
ng:

“(f) The Agricultural Adjustment Act as
reenacted and amended by the Agricultural
Marketing Agreement Act of 1937, as
amended, is further amended by:".

On page 8, line 3, strike “(4)"” and insert
bl ) B
"(%r.!'page 8, line 15, strike "(6)" and insert

AMENDMENTS NOS5. 160 THROUGH 162

(Ordered to be printed, and to lie on
the table.)

Mr. BUCELEY submitted three
amendments, intended to be proposed by
him, to Senate bill 1888, supra.

May 381, 1978

AMENDMENT NO. 163

(Ordered to be printed, and to lie on
the table.)

PAYMENTS LIMITATION

Mr. BAYH. Mr. President, I am in-
troducing today an amendment to the
Agriculture and Consumer Protection
Act of 1973 (S. 1888) to limit payments
to individual producers to a total of $20,-
000, rather than $55,000 per crop—for a
total of $165,000—as provided in the bill.

I ask unanimous consent that the text
of the amendment and an explanation
of it be printed in the Recorp at this
point.

There being no objection, the amend-
ment and explanation were ordered to
be printed in the Recorb, as follows:

AMENDMENT No. 163

On page 1, line 5, strike out *101(1)” and
insert *101".

On page 1, strike out lines 6 and 7, and
insert in lieu thereof the following:

(A) amending subsection (1), eflective
beginning with the 1974 crop, to read as
follows:

N [ !) The total amount of payment.s which
a person shall be entitled to receive under
one or more of the annual programs estab-
lished by titles IV, V, and VI of this Act
for the 1974 through 1978 crops of the com-
modities shall not exceed $20,000.”

Fact SHEET ON $20,000 PAYMENT
LIMITATION
AMENDMENT TO 1973 AGRICULTURAL BILL (BY
SBENATOR BAYH)

Limit total annual payment to an individ-
ual producer under cotton, feed grains and
wheat programs to $20,000 not including any
payment determined by the Secretary to
represent compensation for resource adjust-
ment or public access for recreation. Under
the present provisions of S. 1888, a producer
would be entitled to recelve up to $55,000 un-
der each of these crop programs, a total of
up to $166,000, in addition to compensation
for resources adjustment or public access for
recreation.

PRINCIPAL REASONS WHY A $20,000 PAYMENT
LIMITATION WOULD IMPROVE 5. 1888

1. As a result of the program changes pro-
posed in 8. 1888, a $20,000 blanket limitation
is even more desirable than a $55,000 per
crop limitation since the limitation would
apply only to income supplement payments.

2. A $20,000 limitation on total payments
to an individual producer would reduce gov-
ernment expenditures without reducing the
benefits of the programs to small family
farmers. This could result in potential sav-
ings of $150 to $200 million annually.

3. One of the major beneficlaries of gov-
ernment payments in terms of dollar
amounts is the large farm operation, Many
of these farms receive payments well above
this $20,000 payment limitation, Few of them,
if any, require such large income supple-
ment payments. Few small family farms re-
ceive payments in excess of $20,000. Many of
them require adequate income supplements,
This amendment sets a reasonable limit on
such payments and Insures that govern-
ment money does not go to farmers who do
not require it.

4. The blanket limitation is preferable to
the per-crop basis for limiting payments in
that it offers more encouragement for the
farmer to respond to market forces rather

than to predetermined government pay-
ments.
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KEY FACTS IN FAVOR OF A $20,000 PAYMENT LIMITATION

TABLE 1.—NUMBER OF PRODUCERS RECEIVING CHECKS OF
$20,000 OR MORE

Percent
change
1970-/2

1970 1971 1972

8,810 9,066 +17

2485 1,855 433
1,088 1,388 +13
12,309 +19

Cotton producers
Feedgrains producers___ 1,395
Wheat producers. 1,223

10,371 10,143

TABLE 2—TOTAL PAYMENTS TO PRODUCERS RECEIVING
$20,000 OR MORE IN 1972

[Dollar amounts in thousands]

Amount in
excess of Excess
$20,000/ payments

Total
producer  (percent)

payments

$138, 064 43
15,988
11, 488

1 165, 540

Cotton producers. . . $319, 384
Feedgrain producers. . _. 53,
Wheat producers 39,288

411, 760

1 Potential reduction in Government expenditures with
$20,000 limitation,

3.—PERCENTAGES OF PRODUCERS VERSUS TOTAL PRODUC-
TION AFFECTED BY A $20,000 LIMIT

[In percent]

Total

Producers production

9.
3.
4,

EMERGENCY PETROLEUM ALLO-
CATION ACT OF 1973—AMEND-
MENTS

AMENDMENT NO, 159

(Ordered to be printed.)

Mr. MOSS (for himself, Mr, KENNEDY,
Mr, Saxse, Mr. CanNoN, Mr. MAGNUSON,
Mr. PasTOoRE, and Mr. STEVENSON) pro-
posed an amendment to the bill (S. 1570)
to authorize the President of the United
States to allocate energy and fuels when
he determines and declares that extra-
ordinary shortages or dislocations in the
distribution of energy and fuels exist or
are imminent and that the public health,
safety, or welfare is thereby jeopardized;
to provide for the delegation of au-
thority to the Secretary of the Interior;
and for other purposes.

AMENDMENT NO. 164

(Ordered to be printed, and to lie on
the table.)

Mr. RIBICOFF submitted amend-
ments, intended to be proposed by him,
to Senate bill 1570, supra.

AMENDMENT NO. 185

(Ordered to be printed, and to lie on
the table.)

Mr. KENNEDY (for himself and Mr.
JacksoN) submitted amendments, in-
tended to be proposed by them, jointly,
to Senate bill 1570, supra.

ADDITIONAL COSPONSORS OF AN
AMENDMENT

AMENDMENT NO. 9 TO S. 4286
At the request of Mr. MansFiELD (for
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Mr. Harr), the Senator from Wisconsin
(Mr, NELsoN) was added as a cosponsor
of amendment No. 9, to the bill (S. 426)
to regulate interstate commerce by re-
quiring premarket testing of new chemi-
cal substances and to provide for screen-
ing of the results of such testing prior to
commercial production, to require test-
ing of certain existing chemical sub-
stances, to authorize the regulation of
the use and distribution of chemical
substances, and for other purposes.

NOTICE OF HEARINGS ON S. 1861
AND 8. 1725

Mr. WILLIAMS. Mr President, on
Wednesday and Thursday, June 6 and
7, the Subcommittee on Labor of the
Committee on Labor and Public Welfare
will hold hearings on S. 1861 and S. 1725,
amendments to the Fair Labor Stand-
ards Act of 1938, as amended. The hear-
ings will begin at 9:30 a.m. on June 6
and 10 a.m. on June 7 in room 4232 of
the Dirksen Office Building.

The subcommittee will hear from rep-
resentatives of the administration, the
AFL-CIO, the National League of Cities,
a panel of representatives from the re-
tail and service industries, and a panel
of economists.

Any persons wishing to submit any
written materials to the committee for
its consideration during deliberations on
this legislation should make those mate-
rials available to the subcommittee staff
prior to June 7, 1973.

ADDITIONAL STATEMENTS

VA ADMINISTRATOR EXPLAINS
DEADLINE

Mr. HANSEN. Mr. President, the Ad-
ministrator of Veterans’ Affairs, Mr.
Donald E. Johnson, is making a con-
centrated effort to advise all veterans of
their education rights.

Since some schooling benefits will ex-
pire in the next fiscal year, Mr. John-
son has released a statement which is
most timely; it should provide beneficial
information to these individuals.

Because of its importance, I ask unan-
imous consent that the information pro-
vided by Administrator Johnson be
printed in the Recorb.

There being no objection, the state-
ment was ordered to be printed in the
REcoRD, as follows:

STATEMENT BY VETERANS' ADMINISTRATION

Administrator of Veterans Affairs Donald
E. Johnson is making an all-out effort to
alert all veterans discharged from the mill-
tary service prior to June 1, 1966, that they
only have until May 31, 1974, to complete
their programs of education.

These warnings are being issued through
all possible news media. Special letters have
been sent to all veterans not presently par-
ticlpating in the program, notifying them of
the impending delimiting date, and each
time a veteran currently participating in
the program is sent a new Certificate of Eli-
gibility he is advised of the deadline date.
Plans have been made to expand all of these
potential sources of communication to inform
veterans of the impending expiration date.

At the time the current GI Bill was passed

17595

in 1966, the Congress provided that any vet-
eran serving on or after January 31, 1955,
and discharged on or before June 1, 19686,
would be allowed a period of eight years
from that latter date in which to utilize
his available educational benefits.

A subsequent law (Public Law 90-77) add-
ed three new progsams—on-job or appren-
ticeship, fiight, and on-farm training, Vet-
erans training under any of these programs
were given until August 30, 1975, to complete
their education in these categories.

The program has been very successful with
1.4 million, or 33 percent of the 4.1 million
veterans made eligible by the 1966 law hav-
ing used all or part of their educational
benefits.

The overall participation rate for Viet-
nam era veterans has been even higher—
approximately 46 percent.

Any veteran whose benefits may expire
soon 1s urged to contact any Veterans Ad-
ministration office or representatives of local
veterans service organizations for full infor-
mation on the many educational programs
available to him, as well as the benefits pay-
able to him while pursuing those programs.

NO ONE CLOBBERED BY THE STICK
IN THE CLOSET

Mr. PROXMIRE. Mr. President, when
phase III went into effect and many of
us complained about its obvious and ap-
parent weakness, we were reassured by
the administration and especially by
Secretary Shultz that if prices got out of
line the administration had a “stick in
the closet” which it would not hesitate
to use.

In the first quarter of phase IIT whole-
sale prices rose at an annual rate of 21.2
percent. But no one was clobbered.

Farm products, food, and feed went up
by 37.3 percent. But no stick was un-
veiled.

Even more important, there was a
15 percent increase in the wholesale
price index for industrial products. But
the stick remained in the closet.

These are unparalleled increases in
peacetime periods. Ordinarily the whole-
sale price index rises at 1 percent or a
little more or less per year. Yet, as prices
went through the roof, no action was
taken. Nothing.

All we got were bland reassurances
and Pollyanna-ish statements delivered
by Mr. Shultz or Mr. Stein or by some
anonymous statistical interpreter from
deep in the bowels of the bureaucracy.

Mr. President, this situation is impos-
sible to describe and even more impos-
sible to understand.

Here is an administration which does
not hesitate to unleash the fury of the
B-52 bombers on tiny nations abroad,
but is impotent in dealing with a domes-
tic crisis at home.

How does one account for this pusil-
lanimous policy in light of the unprece-
dented price increases we have seen since
phase III began?

Phones are tapped. Burglaries receive
official sanction. Dissenters are brought
to trial. But outrageous price increases,
which can be and should be met through
entirely legal action provided for by con-
gressional legislation and authority, are
allowed to take place without a blink of
the eye.
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In a Wall Street Journal article for
May 30, James P. Gannon detailed these
events—or the absence of events. I ask
unanimous consent that his article en-
titled “Phase 3's Unused Stick in the
Closet,” where the facts and statements
concerning phase III@re laid out in all
their detail, be printed in the RECORD.

There being no objection, the article
was ordered to be printed in the RECORD,
as follows:

Puase ITl's UnuseEp STICK IN THE CLOSET

(By James P. Gannon)

WASHINGTON.—Somewhere in the White
House, there is supposed to be a closet with
a stick in it.

The “Stick in the Closet” is the Nixon ad-
ministration’s catch-phrase for the standby
powers it has to hit unions and companies
which flagrantly violate the quasi-voluntary
Phase 3 wage and price controls.

Treasury Secretary George P. Shultz first
referred to the stick on Jan. 11, in unvelling
the change from the mandatory Phase 2 con-
trols to what he called the “voluntary” Phase
3 curbs. Seeking to distinguish the revamped
Phase 3 controls from the voluntary wage and
price guidelines of the Eennedy-Johnson
years, Mr. Shultz conjured up the “stick in
the closet” image and warned that *“people
who don't comply voluntarily are going to get
clobbered.”

Inasmuch as this is a time of feverish
searching into White House closets, which
contain plenty of skeletons if nothing else,
it seems timely to ask: Whatever became of
the stick?

What seems clear now, after more than
four months of the Phase 3 program, is that
the stick is more a rhetorical tool than a
practical anti-inflation weapon. Nixon admin-
istration economic policy-makers, led by Mr.
Shultz, believe strongly in basic supply-and-
demand strategies to control inflation, rather
than In any selective punishing of scapegoats
who sin against the wage-price command-
ments. The mere existence of Mr. Shultz's
shillelagh apparently was meant to serve as
a deterrent to a possible widespread surge of
follow-the-leader type price increases that
might follow the expiration of Phase 2 con-
trols.

To be sure, the Phase 3 stick bas been rhe-
torically brandished by Nixon administration
economic officials with great vigor and fre-
quency. Alarmed by the widespread reaction
that the switch to Phase 8 was actually an
abandonment of meaningful controls, Mr.
Shultz and his cohorts verbally swing the
stick in an effort to restore some of the con=
trols program’s damaged credibility.

MR. SHULTZ' WARNING

Only a day after he unveiled the Phase 3
program, Mr. Shultz, who didn't like news-
paper headlines that sald the White House
had “scrapped” controls, summoned a small
group of newsmen to his Treasury office to
say that the Phase 3 closet contained not only
a stick, but a shotgun, a baseball bat and an
arsenal of other weapons. And the govern-
ment wouldn't hesitate to use them, Mr, Nix-
on’s economic policy architect warned.

In the days that followed, as price Indexes
began ringing inflationary alarms, the ad-
ministration kept talking a tough controls
strategy. William Simon, the new No. 2 man
at the Treasury, warned that “Phase 3 is
going to get tough If toughness is warranted.”
Mr. Shultz even strode into that corporate
lions' den, the prestigious Business Council,
to warn that “someone will get clobbered” if
the price and wage rules are broken. “If any
of you want to offer yourselves up as that
Julcy target,” the Cabinet officer told the
businessmen, “we’'ll be delighted to clobber
you."

S0, much has been heard of the stick in
the cioset. But very little—almost nothing—
has been seen of it.
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That’s not because everything on the in-
flation front is going swimmingly, of course.
As everyone from housewives to purchasing
agents knows, the pace of price increases
since the Phase 3 program began has been
the worst since the Korean war inflation of
1951.

Wholesale prices in the first three months
of Phase 3 soared at a seasonally-adjusted
annual rate of 21.2%. Forget for a moment
the stunning 87.3% annual rate of gain in
prices of farm products, processed foods
and feeds, and look just at that segment of
the economy that ought to be most suscep-
tible to persuasion by the *stick in the
oloset"—industrial prices. In that three-
month period, wholesale quotes of industrial
goods zoomed at an annual rate approaching
16%, the steepest in 22 years.

The industrial price escalation reflects
slzable markups on steel, nonferrous metals,
oil, coal, gasoline, textiles, machinery and
many other basic goods. The price of lum-
ber has gone up so much under Phase 3
that, if the White House had to go out today
and buy a new stick to put in the closet, it
would cost nearly 23% more than in Jan-
uary.

But who has been ‘clobbered”? Despite
the price outbreak, there hasn't been a
single case of a company feeling the whack
of the Phase 3 stick. The general level of
wage settlements under Phase 3 has been
much more stable than prices; still, there
have been numerous settlements exceeding
the admittedly fuzzy 5.5% wage standard,
but no disciplining of labor chieftains, either.

Administration men cite various moves as
evidence that there really is a stick, but the
evidence isn't very persuasive. In March,
reacting to climbing fuel prices, the Cost
of Living Council relmposed limited man-
datory price controls on 23 oil companies.
But it has already begun relaxing these in
the face of shortages that the companles
contend are worsened by the price curbs.

Under political pressures that included a
march on Washington by homebulilders, the
Cost of Living Council seven weeks ago held
public hearings on the soaring price of lum-
ber. Despite the implication that it would
stiffen lumber price controls, the Couneil
hasn’t followed the hearings with any such
action; it is still studying the situation.

As pot roast became a luxury and house-
wives began boycotting the butcher, the
White House took another action that's more
symbolic than real: placing price ceilings
on beef, pork and lamb at a time when those
prices were at historic highs. By locking the
barn after the inflationary stampede, the
administration agaln demonstrated its re-
luctance to tighten controls in any way that
really puts the squeeze on anyone.

Currently, the administration faces what
may be the crucial test of the whole stick-
in-the-closet idea. In the midst of the worst
industrial price inflation in two decades, the
steel Industry, led by U.S. Steel Corp., has
served up a 48% price hike, effective June
15 on about 45% of the Industry product
line, principally sheet and strip. Now the
ball is in the Cost of Living Council’s court,
where officlals are studying the situation.

In the Kennedy-Johnson era, steel price
hikes prompted anti-inflatlonary sticks to
emerge from the White House closet even
though there wasn't any direct price-control
program. Several times during the 1960s,
steelmakers trooped down to the White House
to have their allegedly greedy knuckles
rapped by wrathful Presidents. It became a
sort of ritual dance in which the steelmakers
stuck thelr necks out, took a couple of licks,
then retreated halfway, leaving everybody
with the feeling that something had been
accomplished.

There's no way to predict how the Cost of
Living Council will handle the steel-price bid.
But it's fair to say that if it doesn’t do any-
thing to forestall or reduce a price hike that's
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bound to ripple throughout the economy in
coming months, the stick iIn the closet can
be put down as a myth.

A DEBATABLE ISSUE

There's room for debate over whether the
stick really ought to be wielded with force
and frequency, of course, a case can be made
that now is the crucial time for the admin-
istration to demonstrate that it won’'t allow
inflation to get out of hand and that it's will-
ing to whack a few scapegoats. This might
restore public confidence.

Administration men argue another case:
that beating the lumber industry, oil men or
farmers over the head with a price stick isn't
going to solve supply tightness in lumber, oil
or meat. The administration’s anti-inflation-
ary strategy is to find ways to boost produc-
tion or imports of products that are under
heavy demand pressure.

The administration, in fact, seems ready
to accept a considerable degree of price up-
turn in a period of strong demand, such as
the present. Prices, Mr. Shultz likes to tell
listeners, have an essential rationing function
to perform by allocating scarce supplies
among those willing to pay what the traffic
allows.

Thus, classlc supply-demand economics is
dominating the administration’s policy to-
day and probably will as long as Mr. Shultz,
an ardent free-market disciple, remains in
charge. It's difficult to fit a punitive stick
into that philosophical closet. After all, if a
businessman is only helping to ration a
scarce commodity among all those customers
lined up at his door, should he be walloped
for it?

Maybe the administration economists are
right in their judgment that a general de-
mand-pull inflation can't be effectively and
equitably controlled by application of the
stick. But if the stick is any more than a
rhetorical wand, now's the time to prove it.
If not, they ought to quit kidding everybody
about the contents of that closet.

RETIREMENT OF R. L. “BOB”
PHINNEY

Mr. TOWER. Mr. President, all too
often, we tend to overlook the honest,
efficient, dedicated service of the many
Federal Government employees and offi-
cials who perform their duties in an out-
standing manner, without attracting
headlines. Such a man is R. L. “Bob”
Phinney, who has served as District Di-
rector of the Internal Revenue Service's
Austin, Tex., district for the past 21
years. Mr. Phinney is retiring in June,
after a distinguished career for which
the taxpayers of this country should be
extremely grateful.

Mr. Phinney has enforced our tax laws
throughout the Austin district firmly,
efficiently, and fairly. He has done so in
a nonpartisan manner which has won
him great respect from people of all
political persuasions. He has been patient
and reasonable while, at the same time,
insisting that every dollar due our Gov-
ernment was collected.

He is a man of unquestioned integrity
and honor, He is the type of man whose
splendid service should make us all feel
a bit prouder of our vast governmental
machinery. I am confident that his dis-
tinguished career will continue to serve,
after his retirement, as a wonderful ex-
ample and inspiration to thousands of
other Government employees who have
had the privilege of working under his
direction. And I wish him many happy
years in his well-earned retirement.
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THE FUEL SHORTAGE AS IT RE-
LATES TO AGRICULTURE

Mr. HUMPHREY. Mr. President, it is
impossible to state too strongly the seri-
ousness of the fuel crisis facing agricul-
ture and agriculture related transporta-
tion, especially in the midwestern States,
the breadbasket of the Nation. Unless
effective action is taken by Government
and industry immediately, great damage
will be done to our entire economy. Food
will be in short supply and many farmers
will face financial ruin—for the supply
of gasoline is intertwined with the sup-
plies of truck and tractor fuel.

Mr. President, when gasoline or diesel
fuel is needed to run a tractor to pre-
pare the ground for planting and then
to plant, these activities cannot be de-
layed. The law of nature determines
when planting must be done. If tractor
fuel is not available when nature dic-
tates, there will be inadequate crops,
which means that there will be not
enough bread or beefsteak or other food.

Recently, Mr. Howard J. Simons, who
collects reports on farm fuel shortages
for the agricultural stabilization and
conservation service said:

I don't think we're going to be hurt very
much by a fuel shortage this year.

Well, I beg to differ. I have been re-
ceiving many letters from farmers who
are very concerned about the fuel short-
ages. They are concerned that most of
the public attention has centered on
the effect of the fuel shortages on mo-
torists, and little public attention has
been given to the fact that if the farmer
does not have enough fuel after an al-
ready too wet spring, less food is going
to be produced and the price will go sky
high. The critical problem now is the
planting. The bad weather has delayed
much of the planting in the key agri-
cultural areas of the Midwest. The next
critical need will be in harvesting, erop
drying, and transporting the product.

Mr. President, for many weeks I have
been calling the attention of the execu-
tive branch to this dire situation. Under
the administration’s voluntary guide-
lines for gasoline and fuel allocation,
farmers have been designated as top pri-
ority recipients of dwindling supplies.
But, it is one thing to be so designated,
and it is another thing to actually re-
ceive the fuel. To determine just how
serious the situation is, and may become,
I am holding hearings in Minneapolis on
Saturday. Among those testifying will be
representatives from the following orga-
nizations: National Farmers Organiza-
tion; Minnesota Farm Federation; Min-
nesota Motor Transport Association;
Minnesota Petroleum Council; Northwest
Petroleum Association; Association of
American Railroads; Minnesota Associa-
tion of Petroleum Retailers; the Depart-
ment of the Interior's Office of Oil and
Gas; and Minnesota's top Civil Defense
official.

Mr. President, there are more than
60 agencies of the Government with re-
sponsibility for energy planning—and
vet right now we do not have enough
gasoline to plow the fields in the upper
Midwest. Something must be done to
rectify this situation, and I am doing
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everything in my power to make sure
that our farmers and truckers are pro-
vided for.

A good illustration of why farmers and
transporters of farm goods share a deep
uncertainty about the inadequacy of fuel
supply can be found in two reports which
came over the commodity ticker tape yes-
terday. At the same time the’ Agricul-
tural Stabilization and Conservation
Service issued the statement I have re-
ferred to that there is not a fuel shortage
problem for agriculture, the news service
reported the threat that Kansas wheat
fields may be skipped entirely by harvest-
ing crews, because of the fuel shortages,
and that two major railroads serving
Missouri have reported a severe shortage
of diesel fuel.

Mr. President, I ask unanimous con-
sent that these three statements be
printed in the Recorp at the end of my
remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. HUMPHREY. Mr. President, an-
other example of the uncertainty is a
letter I received recently from the mayor
and members of the council of the village
of Ellsworth, Minn. They state that—

There are at least 50 farmers without sup-
plies of gasoline and they will probably have
enough fuel to get their corn in, but not their
beans and other crops.

Mr. President, I ask unanimous con-
sent that this letter be inserted in the
RECORD.

There being no objection, the letter was
ordered to be printed in the REcorp, as
follows:

ELLSWORTH, MINN.,
May 10, 1973.

In the last week we have been faced with
a real emergency due to fuel shortage with
the closing of Skelly Oil Company in Ells-
worth. We are experiencing an acute gas
and fuel shortage in our community. There
are at least 50 farmers without supplies of
gasoline and they will probably have enough
fuel to get their corn in, but not their beans
and other crops. No other firm can supply
their needs because of the cutback in their
allocations to supply only their own cus-
tomers.

Now as the Council of Ellsworth we think
this is very critical because the two sup-
pliers in Ellsworth as of their quotas will
not be able to keep up with the demand for
month of May. We the Village Council think
there is something that can be done to ellm=-
inate this situation, not entirely, but some-
thing to insure the community that crops
are important and with the production
needed as now, we need this fuel and think
it’s a main concern of the State of Minnesota
to begin thinking of the welfare of the whole
state, not just a few. They should try to
get enough fuel into Ellsworth to take care
of this production of crops in the community
and insure them a fair share in the welfare
of the county, state, and community.

ViLLaGeE CoUNCIL,
Ellsworth, Minn.
EENNETH HACKING,
Mayor.
Council men Royce Becker, Lowell E.
Colwell, Pat Doherty, and Wendell
Loviaen.

ExmiBIT 1
Two RAILROADS FACE SHORTAGE OF DiEsEL FUEL
SPRINGFIELD, Mo., May 30.—UPI—Two ma-
jor rallroads serving Missourl reported today
they face a severe shortage of diesel fuel.
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R. C. Grayson, president of Frisco, said the
line expects to be 15 million to 18 million
gallons short of diesel this year. He sald the
rallroad normally uses 91 million to 92 mil-
lion gallons, but anticipates a supply of less
than 76 million gallons.

President John Lloyd of Missourl Pacific
sald his railroad needs 180 to 200 million gal-
lons a year and tries to keep a reserve of 12
to 15 million gallons. .

““This year we haven't been able to get re-
ser;ea as high as 10 million gallons,” Lloyd
sald.

Grayson sald the rise in fuel prices are
“almost unbelievable, with domestic prices
up 20 pe.”

Both executives said they are searching
for foreign fuel at even higher prices to meet
load demands,

CusroM COMBINES MAY SKIP KANSAS WHEAT
HARVEST

ToreExA, May 30.—UPI—Eansas Agriculture
Secretary Roy Freeland says he is having dif-
ficulty in compiling a list of custom combine
crews avallable for the EKansas wheat har-
vest,

Governor Robert Docking requested the in-
formation from Freeland after learning from
the Governor’s advisory council on energy and
natural resources that several combine out-
fits might skip Kansas this season for fear of
being stranded by the fuel shortage.

Freeland sald he probably will achieve only
a rough estimate.

According to Docking's information, most
of the crews normally expected in Kansas
wheat fields have indicated they will either
work selected portions of the State or skip
the State entirely because of the fuel short-
ages,

ASCS Dox'r SEE FUEL AS FACTOR IN AFFECTING
PRODUCTION

WasHINGTON, May 30.—The Government
has taken adequate steps to assure that fuel
shortages this summer and fall will not cause
higher food prices, an USDA officlal says.

“I don't think we're going to be hurt very
much by a fuel shortage this year,” said How-
ard J. Simons, who collects reports on farm
fuel shortages for the Agricultural Stabiliza-
tlon and Conservation Service (ASCS).

“We're right on the ragged edge on fuel
and we can't afford to waste any,” he sald,
but added, “we really don’t see fuel as being
a factor in affecting the production this
year.”

Farmers need fuel to power their tillers,
tractors, harvesters and almost every other
plece of farm machinery, let alone the trucks
used to deliver the supplies to the farm and
the end product to market.

With most of the attention centered on the
effect of the fuel shortage on motorists, lit-
tle public attentlon has been given to the
fact that if the farmers don't have enough
fuel after an already too-wet spring, less food
is going to be produced and the price will go
sky high.

To forestall that possibility the admin-
istratlon designated farmers as top priority
recipients for gasoline and other fuel supplies
and worked out voluntary agreements with
oil companies so farmers and farm suppliers
would receive what they need.

The voluntary program was begun less
than two weeks ago, and Simons said yes-
terday he has received about 100 complaints
from farmers and farm suppliers in 21 or 22
States about not getting enough fuel. About
14 or 15 of the most critical ones were re-
solved gquickly, he said.

As an example of the program’'s effective-
ness already, he noted that at the start of
the program Michigan was in very bad shape.
Some farmers were having difficulty getting
fuel to run their tractors, he said. But all
are receiving fuel now and "“Michigan is

" pretty much out of the woods,” he said.
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Most of the reports now are coming from
Illinois, Towa, Missouri, Nebraska and Florida,
Simons said. Many of the problems turn out
not to be problems at all after the farmer
or supplier is told by ASCS that his is a pri-
ority need which will be filled.

As a result, Simons said, “no significant
production has been lost anywhere on ac-
count of the fuel shortage.”

He sald the critical problem now is the
planting. The weather delayed much of the
planting in the key agricultural areas of the
Midwest.

The next critical need will be in harvesting,
crop drying and transporting the product.
“That's way down the road and hard to see
clearly,” Simons sald, but he doesn't think
the problem would be any worse than it has
been.

“There are ways to save in farming opera-
tions,” Simons said. “I think this is impor-
tant to be brought to farmers' attention.
Make every gallon go as far as possible.”

To that end, the USDA advises farmers to
put off until after the crisis such operations
as ditch cleaning and land leveling and to
reduce their tillage operations as much as
possible.

To determine just how serlous the situa-
tion is and may become, the USDA has sched-
uled a one-day meeting in Des Moines, Iowa,
tomorrow to hear from Government officials,
farmers, farm suppliers and farm organiza-
tions on the effects of the gas shortage.

WATERGATE

Mr. SYMINGTON. Mr. President,

every Member of the Senate, as well as
anyone else really interested in the pres-
ent Government problem that comes un-
der the overall heading “Watergate,” will
be glad to have the opportunity to read
an article written by one of the ablest

of newspapermen, Walter Pincus, asso-
ciate editor of the New Republic maga-
zine.

I ask unanimous consent that this ar-
ticle entitled “The Puzzling Prosecution:
More Unanswered Watergate Questions,”
be printed in the Recorb.

There being no objection, the article
was ordered to be printed in the REcorbp,
as follows:

THE PUuzzZLING PROSECUTION
(By Walter Pincus)

Within hours of the arrest of five men in-
slde Democratic national headquarters in
the Watergate bullding, last June 17, agents
of the Justice Department—the local US at-
torney's office in Washington, DC and the
assistant attorney general of the Criminal
Division—took charge of the case. Four in-
dividuals were involved: Assistant Attorney
General Henry E. Petersen, and Assistant US
Attorneys Earl Silbert, Seymour Glanzer and
Donald Campbell. Of the four, two had ties
to main participants in the matter. Petersen,
a career Justice official, had been plucked
from the bureaucracy by John Mitchell, a
man he admired, and given the presidential
appointment as head of the criminal divi-
slon. Silbert, who worked for years in the
US attorney's office, had during 1969 been
dispatched to the Justice Department to
help draw up the DC crime bill. There he
dealt not only with Mitchell but also with
John Wesley Dean IIT, then a Mitchell deputy
in charge of Justice’s congressional relations.
For almost a year, these four, along with At-
torney General Richard Kleindlenst and for-
mer acting FBI Director L. Patrick Gray IIT,
exercised primary responsibility for the in-
vestigation and prosecutions, not only of
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those involved in the Watergate burglary and
bugging, but of the financing and carrying
out of the Nixon campalgn organization’s
widespread political espionage and sabotage.
Since March 21, when convicted Watergate
conspirator James MecCord, Jr., sent a letter
to Judge John Sirica alleging political pres-
sures to cover up the original crime, the
prosecutors also have been investigating that
side of the-sordid affair,

From the start, the prosecutors have been
the subject of speculation—speculation over
whether they could get to the higher-ups
who ordered and directed the crime, but who
also were their bosses; speculation over
whether they, the prosecutors, would be sub-
Ject to political pressures. This concern was
expressed during the first Watergate trial
by Judge Sirica, who on several occasions
interrupted the prosecutors to press ques-
tions of his own, seeking to dig out Informa-
tion that seemed to be ignored by the govern-
ment lawyers.

Now it appears the prosecutors themselves
are under investigation by the Ervin Select
Senate Committee. And the appointment of
& special supervisory government prosecutor,
Archibald Cox, makes it likely that still an-
other review of their work will be made.
Though hindsight simplifies what may have
been obscure at the time, &8 number of ques-
tions are worth asking in assessing the prose-
cutorial effort to date.

Who narrowed the scope of the original
investigation and why?

In a June 19, 1972 summary, the FBI said
it was Investigating “whether there is a viola-
tion of the Interception of Communications
Statutes or any other Federal statutes.” In
another FBI investigative summary little
more than one month later, prepared at the
request of White House counsel, John Wesley
Dean III, and delivered to him through the
attorney general, the “direction of investiga-
tion" was limited to possible violations of the
wiretap statute, although by then informa-
tion had been developed indicating possible
violations of campaign fund laws and fraud
statutes, Justice Department spokesman
John W. Hushens said recently that Attorney
General Kleindienst joined with Assistant
Attorney General Petersen in making that
“policy” decision within weeks after the
break-in. White House aldes John Erhlich-
man and H. R. Haldeman were by then ac-
tively intervening in the case in an attempt
to get the CIA to limit FBI investigation of
Watergate funds, clalming—erroneously—
that clandestine activities would be endan-
gered. However, Hushens says the prosecutors
were not to his knowledge influenced in their
decislon by the White House.

On July 10, 1972, FBI agents in Mexico
City were told that a $100,000 contribution
destined for Maurice Stans, finance chairman
of the Nixon reelection campaign, had come
from the account of an “American company
with operations in Mexico.” Federal law pro-
hibits corporations from contributing to
presidential elections; yet this alleged viola-
tion was not initially pursued by the FBI,
according to Mr. Gray, because the assist-
ant US attorney did not request such an
inquiry. Recently a federal grand jury in
Houston has begun an investigation of Guilf
Resources and Development Corp., from
whose account the funds initially came.

Telephone records and bank accounts from
August 1971 to June 1972 of Donald J. Se-
grett!, an alleged campaign saboteur hired
by the Nixon organization, were examined
last fall by the FBI at the direction of the
US attorney, but no prosecution was imme-
diately brought. Instead, according to Mr.
Gray, “there was never any indication from
either the assistant attorney general or the
US attorney that there was any likelihood
of prosecution of Mr. Segretti.” Recently an
indictment has been brought against Segretti
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in Florida and investigations of his activities
are reportedly underway in several other
states.

Why was the Watergate prosecution so slow
in coming to trial?

According to former Acting FBI Director
Gray, the main part of the investigation was
over by mid-July last year. Gray's successor,
William Ruckelshaus and other FDI sources
reportedly agree that indictments could
have been obtained in late July rather than
in mid-September, a date that guaranteed
no trial would take place until well after
the election.

Was the delay in any way part of a cover-
up?

Despite statements that the FBI investiga-
tion was the *“most thorough since the Ken-
nedy assassination,” as alleged by Attorney
General Kleindienst during his campaign ap-
pearances last fall there is ample evidence
the inquiry was hesitant when it ap-
proached the White House and the reelection
committee.

It was five days after the crime before an
arraignment could be agreed upon for FBI
interviews with White House st.ff members.
White House counsel Dean was permitted to
sit in. The contents of Watergate conspirator
E. Howard Hunt'’s safe, kept in Hunt's White
House office, were withheld from the bureau
for seven days. Then at least two folders
were privately given Acting Director Gray
with implied instructions from Dean and
Ehrlichman to destroy them.

Assistant U.8. Attorney Silbert agreed to
permit reelection committee lawyers to sit
in on all FBEI interviews with campaign per-
sonnel, if they would not “interfere with the
questioning.” This arrangement continued
despite the fact that, according to the FBI's
July 21 report, at least some reelection com-
mittee employees secretly sought FBI rein-
terviews without committee lawyers present,
and others advised agents they were being
given the runaround by Nixon committee
officials.

The then treasurer of the Nixon reelection
effort, Hugh Sloan, Jr., was glven unusual
treatment by his Nixon committee colleagues
and prosecutors allke. Sloan was troubled by
those $100 bills in the hands of the Watergate
burglars. He immediately tied the break-in
to almost $200,000 in cash—mostly $100 bills
—which he had given G. Gordon Liddy, a
Nixon committee employee. Sloan had asked
Finance Chairman Stans about these dis-
bursements and had been told by Stans, after
he checked with campalgn chairman John
Mitchell, that “you don't want to know"
about them. On July 14 FBI agents gques-
tloned Stans about the Mexican money; he
deferred to Sloan. The agents asked for Sloan;
Stans told them “Sloan had resigned two
weeks ago.” But according to a later deposi-
tion by Sloan, he did mot resign until later
that day, after Stans told him what he had
told the FBI.

Sloan then Informed both the U.8. attor-
neys and the grand jury that it had been
suggested to him by Mitchell aide Fred La-
Rue that he, Sloan, take the Fifth Amend-
ment on his disbursements of cash to Liddy.
Deputy campaign director Jeb Magruder sug-
gested that he perjure himself and report
a smaller amount, $40,000. Alfred C. Baldwin
III, the man who monitored some 200 tele-
phone calls over the bugged Democratic
phone, also says he was told to take the Fifth
Amendment by Nixon committee lawyers.
Nevertheless Baldwin on July 10, less than
a month after the break-in, told his whole
story to the U.S. attorney and the FBI. With
all the other defendants and suspects re-
maining silent, and neither of the two bugs
in Democratic headquarters having yet been
uncovered, Baldwin’s was the first Indication
that a wiretap had actually been installed.
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His statement was important for another rea-
son. He told the prosecutors of the participa-
tion of Hunt and Liddy. And he reported
that on the night of the arrests, he had
taken to McCord’s home and given McCord’s
wife the receiver—over which he heard the
conversations—and the walkie-talkies that he
and Hunt had used that night.

McCord, at the time he was arrested, had
at least one telephone electronic bug in his
possession. During the week McCord was in
jail, however, no search warrant was taken
out for either his home or his business office.
The prosecutors now say they had no reason-
able cause to get one. Yet an FBI directive,
sent to its Miami office on June 20, suggests a
search warrant be obtfained to examine Mc-
Cord’'s Florida apartment. If investigators
had searched McCord's home they would
have found £18,800 in cash in his basement
along with some $20,000 in bugging trans-
mitters and receivers, When he was released
from jall, McCord disposed of some of the
equipment by burying it or throwing it in a
sewer. Strangely enough, three months
later—at the time of McCord’s indictment—
the prosecutors sought from him and got the
receiver and walkie-talkies Baldwin had de-
ivered to McCord’s home the night of the
arrest. Both McCord and the prosecutors are
sllent on why all this happened as it did,
though it is said to have involved the threat
of legal action against McCord's wife.

We don't know today why the prosecutors
walted so long to get that material, nor why

hey didn’t ask for any other material. It
should be pointed out that around the same
ime, in September, the Democrats—con-
tacted secretly by Baldwin—turned up the
bug on the phone of Spencer Oliver, a party
pfficial. The appearance of that bug con-
firmed that an electronic interception had
occurred and could have required the prose-
utors to retrieve the receiver. The appear-
ance of the bug preceded the Watergate in-
dictment by about two weeks. There has been
speculation that if the Democrats had not
ncovered the Spencer Oliver bug, the in-
dictment would have been only a conspiracy
o intercept, rather than the carrying out of
he act of wiretapping.

Did the prosecutors know of attempils lo
involve the CIA in the cover-up?

On June 23, 1972 White House aides Halde-

an and Ehrlichman—aware even before the
FBI that the Mexican checks would lead to
he Watergate conspirators—sought to have
bureau investigation of those checks blocked
by the CIA. On July 6, CIA Deputy Director

t. General Vernon Walters told Acting FBI
Director Gray that there was no clandestine

IA connection with the Mexican money and

prosecutors sought additional information
bn CIA assistance given Hunt and Liddy in
July and August 1971, when both were work-
ng on & project that culminated in the Sep-
ember 3, 1971 burglary of Daniel Ellsberg's
bsychiatrist’s office. A CIA officlal, who re-
uses to comment on the cover-up allegations,
says these questions in late 1972 dealt main-
y with proving there was no CIA involve-
nent in the Watergate break-in. He attrib-
butes the special interest of the prosecutors

CIA to “rumors around the courthouse

tion." MecCord says he refused to go along
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with what he termed “the Whrie House ., s .
ploy,” and thereafter, he testified, it was
dropped.

What was the backg‘roand of the press re-
lease by Assistant Attorney General Peter-
sen on September 16, 19727

Twenty-four hours earlier, on September
15, the indictments were brought in the
Watergate case. The main defendants were
Hunt and Liddy. Senator George McGovern,
then the Democratic presidential candidate,
called for additional Investigation into who
had paid for the operation. On September
16 McGovern termed the indictment a
“whitewash.” Later that day a press release
emerged from the Justice Department under
the name of Assistant Attorney General
Henry C. Petersen (his middle initial is E.),
stating that “Senator McGovern'’s charges are
completely unfounded and are a grievous at-
tack on the integrity of the 23 good citizens
of the District of Columbia who served on
the Watergate grand jury.” It went on to say
there had been no limits on the investiga-
tion *“conducted under my supervision” and
that it was “among the most exhaustive
and far-reaching that I have seen in my 25
years in the department.” Justice Depart-
ment press officer Hushens says he worked
the language of the statement out with Pet-
ersen that afternoon, while Petersen was at-
tending his daughter's wedding. “We had the
information ready to go.” Hushens said re-
cently, adding that he saw nothing wrong
with a career bureaucrat answering the
charge of a presidential candidate. "“Peter-
sen may have come up from the ranks but
he was a Presidential appointee,” he said.
Hushens, it might be recalled, traveled with
Attorney General Kleindienst when the later
performed as a surrogate in the Nixon cam-
palgn—with his expenses relmbursed by the
Nixon reelectlon committee.

Why did the proseccutors accept so un-
critically Magruder’'s questionable testimony?

As noted earlier, Hugh Sloan told the pros-
ecutors and the grand jury that Magruder
sought to have him testify falsely. Never-
theless the prosecution used Magruder as a
key witness, It gave credence to Magruder’'s
assertion that Liddy had been given a “legal”
intelligence funetion, an assertion now
known to be untrue. Prosecutor Silbert ac-
cepted Magruder’'s statement that in return
for $150,000, Liddy had told him 250,000
demonstrators would show up at the Repub-
lican Convention in San Diego, and that that
intelligence was critical to the decision to
move the convention to Miami. MecCord
noted both in his Senate testimony and in
reports filed with the Nixon reelection com-
mittee (and thus available to the prosecu-
tors) that the demonstrator figures for San
Diego were glven McCord by the internal
security division of Justice, and not to Lid-
dy. It also should have been noted by the
prosecutors that the GOP convention site
was transferred primarily because of the ITT
scandal (the alleged payment of £400,000 for
the convention), and not anxiety about pos-
sible demonstrations.

Two other prosecution witnesses were in
conflict on the same key cover-up pro-
moted at the trial—the so-called need for
a special intelligence unit run by Liddy. Rob-
ert Odle, the Nixon reelection committee’s
director of administration, testified that Mec-
Cord was hired because he was plugged into
investigative agencles such as the FBI, Jus-
tice Department, Secret Service and the
Metropolitan Police; and indeed he did re-
celve regular reports from those agencies.
Herbert Porter, the reelection committee's
director of scheduling, testified that the
Liddy operation was necessary because the
campalgn organization was a private body
and therefore could not receive reports from
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Justice, Secret Service, etc. Porter and Odle
testified on the same day!

Perhaps the most damaging point concern-
ing the prosecutors at the trial was a leading
question put to Magruder, who was asked if
he had ever told Liddy how to conduct His
“legal” intelligence gathering. “We were very
concerned about being sure that'the activities
of our committee were handled in a legal and
ethical manner,” Magruder replied. Under
questioning he could not "recall what’
prompted that statement to Liddy though
he said it took place in a hallway.

What has been the prosecutors attitude
since the trial?

The prosecutors generally have been crlti-
cal of the-press, citing misleading facts and
conclusions based ‘on hearsay, Though they
talked of searching for higher-ups after ¢on-
viction of the original seven defendants, the
assistant U.S. attorneys stressed to newsmen
that, as they had told the-jury, Liddw was the
boss. There were no superiors to fin,' During
the pre-trial and post-trial period, cthey of-
fered, on background, numerous theorles as
to what had happened; for example that
Liddy was a zealot, operating on his own
and out to make points with Nixon assoclates.
At one time there was even a suggestion put
forward that Liddy had stolen $16,000 to fi-
nance the operation. A lawyer for Democratic
National Committee employees who were
wiretapped says chief prosecutor Silbert told
him that Hunt was doing the bugging for
blackmalil, not for political reasons at all. In
thelr summary the prosecutors alleged that
McCord was in it for the money—and in try-
ing to prove that they conveniently left out
the fact that McCord had a tax free $12,000 a
year CIA pension. As McCord recently noted
in the Ervin hearings, he was being pald at
an annual rate of $20,000 by the Nixon com-
mittee and received another $8,000 from the
Republican National Committee on top of his
pension.

Whether they were simply uns,ble to break
the case first time around; whether they were
simply politically naive; whether they were
manipulated by the White House as were the
directors of CIA and the FBI—whatever the
truth—the prosecutors should be replaced.
That should be one of speclal prosecutor Cox's
first moves.

There is no need to rush the new round of
grand jury investigation and indictments. Mr.
Cox needs time not only to bulld up his own
staff but also to review the investigative work
to date and decide what remains to be done.
Of all the inquiries in progress—administra-
tive, legislative and judicial—it is the lafter,
the criminal justice proceedings, that should
be the most carefully prepared. Meanwhile
the Ervin committee should take a close look
at how justice was administered by the pros-
ecutors who had the case from the beginning.

HIGHWAY SAFETY

Mr. BURDICK. Mr. President, an im-
portant piece of legislation passed by the
Senate this year was the highway safety
bill. This legislation is necessary to com-
bat the high incidence of highway acci-
dents. But as vital as this legislation is,
more is needed. I refer to the need for
each one of us to be concerned for traffic
safety. One man in North Dakota, Rob-
ert F. Miller, of Fargo, has been vitally
concerned, not only today, but for years.
An article published August 23, 1936, in
the Fargo Forum, a daily newspaper puk-
lished in Fargo, N. Dak gives an account
of Mr. Miller's ‘“one man campaign
against car accidents.” That was almost
37 years ago. He still maintains his serap-
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book and, at every opportuniiy, reminds
the motoring public of the hrzards upen
the highways, with the admeonition to
drive carefully. He is making his contri-
bution to safety in his own way.

I ask unanimous consent that the ar-
ticle be printed in the REcorb.

There being no objection, the article
was ordered to be printed in the Recorb,
as follows:

“SUppDEN DEATH" BSCRAPBOOK IS Ex-GARAGE-

MAN'S HoBBY—FARGOAN FINDS IT HarD To

EKeepr PAcE WITH ACCIDENT STREAM

And Sudden Death was Instilled in his
mind when he was high school age—

He has seen the pools of dried blood, the
shriveled bits of flesh torn off in the crunch-
ing of steel automobile bodles that meant
sudden or agonizing death or bodies crippled
and twisted for life—

He has seen automobiles in which many
had their lives snuffed out, not through any
fault of the victims but through highpow-
ered, death-dealing machines in the hands
of some irresponsible individual or individ-
uals—

He has cringed when he touched the nerve-
less steel of automobiles, but he had to—he
worked for garages and he often had to haul
in the wreckage, many times twisted beyond
repalr.

A SHOE MAN NOW

He is Robert ¥, Miller, manager of the
Metropole Shoe Repair, who now spends his
days mending torn foot-gear rather than
tangled masses of automobile steel, in which
many times the tender flesh of the human
body had been equally torn and tangled.

Miller, who since the first time he saw the
suffering caused by misuse of automobiles,
was deeply affected by the horrors of this
grim reaper of the highways.

In what he terms a “one man campaign

nst car accidents,” Miller has made a

agal

hobby of collecting pletures and articles from
various newspapers and magazines on high-
way mishaps and placing them in a scrap-
book.

CAUTIONS DRIVERS

Another move in his campaign is to cau-
tion any driver he sees breaking traffic laws,
either on the highway or on city streets.

Looking through newspapers or magazines,
Miller watches for storles or pictures pertain-
ing to accidents. His scrapbook gives a vivid
and graphic picture of horrors caused by
mishaps.

Most emphasls is placed on speed. But he
does not forget that alcohol and gasoline
don't mix and that carelessness is the cause
of much sorrow and pain.

“I'm having a difficult time keeping my
scrapbook up-to-date,” he declares, “the ac-
cldents are coming too fast.”

“From the time children are in the lower
grades to the time they are graduated from
high school or college they should be taught
traffic rules, given driving lessons, and the
horrors of car accldents should be presented
to them,” he said. “This would bring about
fewer accldents and less grief, I believe.”

WORKED IN HILLSBORO

Born and raised in Hlillsboro, Miller first
worked for a garage In that Trail county
town.

An accident that impressed him most was
one in which a 2-year-old child was crushed
to death.

Miller was 17. He was one of the garage
employees sent out on the highway, now No.
81, near Buxton to gather up the tangled
wreckage of the two automobiles.

The mishap occured when a small sedan
came in off a side road and struck a larger
machine amidship, The larger rolled over and
the small one was telescoped. Seven persons
were involved, five in the small sedan, that
could easily have been killed. Luck rode with
the other six.
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Another one which remains vividly in his
mind is a train-car crash north of Hillsboro,
Several were killed, cut to bits.

WITH GARAGES B YEARS

Miller was connected with garages for nine
years, quitting that occupation about six
years ago to go into the shoe repalr business.

Asked about the article—And Sudden
Death, that descriptive writing by J. C.
Furnas on the results of two accidents, Miller
sald:

“It deeply penetrated my mind, although
I have seen much of the same thing. To per-
sons who have not seen much of accident
results, it must have knocked them cold.”

“The Fargo Forum has not been any too
strong on many of their vivid accident
storles, It is the only way to make people
reallze the danger that the highpowered
cars can cause If improperly handled. We
need more of these stories and pictures.”

THE SUBSTANCE OF THE GENOCIDE
CONVENTION

Mr. PROXMIRE. Mr. President, I have
been speaking before the Senate for al-
most T years urging our ratification of
the Genocide Convention. It is pertinent
to review the major features of this hu-
man rights convention.

Genocide has been defined as any act
designed to destroy a national, ethnic,
racial, or religious group. Member na-
tions, who are parties to the convention,
agree to punish any person committing
an act of genocide, committing an act
inciting genocide, or engaging in com-
plicity in genocide.

The convention also makes provision
for the punishment of any person, be he
public official or private citizen, who com-
mits an act of genocide, I would like to
point out that the convention intends for
each member country to bring to trial
individuals who have committed acts of
genocide within their territory. The con-
vention does not establish a world court,
as some have maintained. It does allow
for an international penal tribunal,
whose jurisdiction has been accepted by
the involved parties, to examine cases of
genocide. Such a court would not, how-
ever, supersede the authorized courts of
any nation,

Article VII states that genocide will
not be considered a political crime and
extradition should be granted in accord-
ance with the laws and treaties of the
countries involved. If there is a question
or dispute between any two countries,
article IX allows for the dispute to be
heard in the International Court of Jus-
tice.

From this brief survey of the basic
points of the Genocide Convention it is
clear that it would be in the best interest
of the United States for us to ratify this
human rights document. We must go on
record as completely opposed to this
monstrous crime.

THE SCIENCE OF WEATHER
MODIFICATION

Mr. BELLMON. Mr. President, the
science of weather modification has been
developing for over 30 years, but only
recently has the public demonstrated
strong interest in using these techniques
to prevent drought or modify severe
weather. With growing public interest,
there has been a corresponding increase
in the number of active weather modi-
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fication programs in widely separated re-
gions of the Nation. Some of these
programs are privately financed, others
are financed publicly. Some are under-
taken as short duration emergency pro-
grams, others are of a continuing nature.
Some use ground generators for cloud
seeding, while others make use of air-
craft for this purpose.
Many of these programs have shown
conclusively that weather modification
has a highly favorable benefit-to-cost
ratio, frequently above 10 to 1. Such evi-
dence indicates these scientific tech-
niques hold great potential for improv-
ing the economy and quality of life in
many parts of the country by enhancing
precipitation and stabilizing weather
patterns. But there is still much about
weather modification that remains un-
known to the scientists and these ques-
tions need to be answered.
There is great interest and even
greater need for a well managed and op-
erational demonstration project in
weather modification to test all known
scientific procedures and to carefully
monitor results so that we can better
learn what works, what does not work
and how to accurately predict the results
of modifying a storm system.
Probably no State has greater citizen
interest in weather modification than
Oklahoma, where several cloud seeding
contracts are now in effect. The Okla-
homa State Legislature has recently ac-
knowledged the need and national sig-
nificance of a controlled operational
program. The State legislature expressed
its interest in a formal resolution which
pledges the support and cooperation of
the State of Oklahoma for designation
of a site and operation of a controlled
program.
Mr. President, on behalf of myself and
my colleague from Oklahoma (Mr, BART-
LETT) I ask unanimous consent that the
text of HCR 1056, enacted by the Okla-
homa State Legislature, be printed in the
RECORD,
There being no objection, the resolu-
tion was ordered to be printed in the
Recorp, as follows:
HoUusE CONCURRENT RESOLUTION No. 1056

A resolution relating to weather modification
research; expressing legislative intent that
it be officlally known that Oklahoma
strongly favors establishment of a site In
this state by the bureau of reclamation
for scientific precipitation augmentation:
and directing distribution

Whereas, the Bureau of Reclamation is in-
terested In the selection of a suitable site
for an experimental program to test the sci-

entific concepts of precipitation augmenta-
tion; and

Whereas, there 15 general local interest in
precipitation augmentation because of need,
prior experimentation, educational programs
and operational activities; and

Whereas, the Bureau of Reclamation’s prior
activities in Oklahoma met with general ac-
ceptance and the Natlonal Oceanographic
and Atmospheric Administration has a severe
storms laboratory in Oklahoma.

Now, therefore, be it resolved by the House
of Representatives of the 1lst session of the
34th Oklahoma Legislature, the Senate con-
curring therein: That the House of Repre-
sentatives and the Senate of the State of
Oklahoma express their interest in and sup-
port for an experimentation program in pre-
clpitation augmentation by the Bureau of
Reclamation that the Governor, the Okla-
homa Water Resources Board and other state
agencies extend their cooperation to the Bu-
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reau of Reclamation in selecting and operat-
ing a site for such experimental operations
in Oklahoma.

That coples of this Resolution be sent to
the Bureau of Reclamation, Dr. Archie M.
Kahn, the Honorable David Hall, Governor,
the Oklahoma Water Resources Board, the
State Department of Agriculture, the Civil
Defense Agency, the Governor's Advisory
Commission on Weather Modification and the
Oklahoma Congressional Delegation.

Adopted by the House of Representatives
the 15th day of May, 1973.

REESTABLISHMENT OF GUILT

Mr. BROCK. Mr. President, columnist
Jenkin Lloyd Jones had a remarkably
perceptive and thought-provoking col-
umn, which appeared in the Washington
Star last week.

It deals with the subject of guilt, and
expresses some very cogent arguments
with regard to the potential consequences
to a society which allows itself to stray
from a belief in individual responsibility
for individual actions.

I have long felt that the general
philosophical trend away from this belief
was an underlying cause of a wide range
of social problems in the United States
today, and I believe that Mr. Jones’ well-
considered article deserves the attention
of my colleagues.

Accordingly, I ask unanimous consent
that it be printed in the Recorb.

There being no objection, the article
was ordered to be printed in the Recorp,
as follows:

REESTABLISHMENT OF GUILT

One of these years, before the jungle grows
completely over the temples of civilization,
Americans may have to rediscover guilt.

Good old go-to-Hell guilt.

Guilt is the sour taste you get when you
know you've done badly. Guilt is the pointed
finger of society. Guilt is the hand in the
cookie jar—or the cash till—that evokes an
appropriate response. Guilt is the cry,
“Father, I have sinned,” and the gut feeling
that it's time to hit the sawdust trail.

Now, of course, Puritans and Victorians
and prissy people of all eras have overdone
guilt. John Bunyan feared that he might
be damned for his love of ringing church
bells. Cotton Mather slavered over his public
denunciation of the girl “who spent the night
on a frigate.” To many frigid 19th-century
ladies, intercourse for any other purpose
than procreation set you back 10 spaces in
the heavenly parchesi game.

And so here came Sigmund Freud, and he
told us that the reason for a lot of misery
and breakdowns was because we hadn't been
able to come to terms with the animal
within us all. And he was probably right.

But because Freud tried to explain why
we act as we do, many of us seem to have
gone on to the more dubious assumption that
anvthing we do is justly explained away.

We have been deep in the age of alibi.

Not long ago Tom Wicker of The New York
Times hit out at law-and-order demanders
by explaining once more that crime in the
cities was the result of deprivation,

He neglected to explaln how it was that
the children of people who had lived with
reasonahble peace and order under real agri-
cultural peonage were turning his ecity's
streets into tiger walks in spite of record out-
lays for eduecation, uplift and direct relief
payments,

More than half a century ago Vachel Lind-
say wrote:

Good old preacher in the slums of town
Preached at a sister for her velvet gown.
Howled at a brother for his lowdown ways,
His prowling, guzzling, sneak-thief days.
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There's not much of that preaching any
more. To charge wrongdoers with wrong-
doing is unthinkable in many theological
seminaries. Instead, it must be the hard-
working, consclentious, law-abiding taxpayer
who is tagged for his bigotry, his ungeneros-
ity, his callousness to the disadvantaged, and,
therefore, his responsibility for crime.

This type of thing has been going on long
enough to reveal a counter-trend. Pulpits
filled with bleeding-heart, explain-away-sin
preachers are facing diminishing congrega-
tions, while old-fashioned fundamentalist
sects, which hold that each man remains
responsible to God for what he does, are
flourishing.

In short, the philosophy of the alibi is not
working very well, The more one dwells on
the rationale for misbehavior, the more mis-
behavior seems to increase.

A few years ago two California psychia-
trists, Drs, Willlam Glasser and G. L. Har-
rington, came up with what they called
“reality therapy"” at a state reform school.
They were kindly and understanding, but
they bore down on the thesis that no-nos
were not maybes. Wrote Dr. Glasser:

“We have met too many fouled-up young-
sters who have never had to face their prin-
ciples in therapy, because traditional ther-
apy requires not that they exercise their
values, but only that they understand causes.
If everyone working with a delinquent child
holds him responsible to himself for what he
does the child soon learns the pleasure of
doing well and getting credit for it.”

Gullt ignored does not necessarily go away.
Instead, it often festers. A child i1s usually
bright enough to understand his misbe-
havior. The quick swat to the britches re-
dresses guilt and tends to clear the air. But
the child of weak or permissive parents must
live with his guilt, and where they and so-
clety, in general, offer no response he is
likely to develop contempt for both.

As one juvenile probation officer put it:
“Much serious law-breaking among the
young is masochistic desire to seek punish-
ment that has been denied.”

The concept of sin, not directed at the
bystander but at the sinner, is essential to
any orderly and productive society, If you
embrace the theory that the transgressor is
helpless before forces beyond his conirol
then, of course, there is no gulilt.

But civilization is measured, not by the
right of a man to do as he pleases, but by the
freedom of a man from depredations by
other men. When restraints, moral and legal,
vanish and nothing stands between him and
the predators but the strength of his own
arm, then we are back to the jungle.

A LOOK AT THE MIDDLE EAST

Mr. BIDEN. Mr. President, Dr. Allen
Pollack, a history professor at Yeshiva
University in New York, has written an
article, published by the American En-
terprise Institute, on the Middle East. It
is an inecisive piece and gives a lucid pie-
ture of some problems involved in the
Arab-Israeli conflict.

The article lists three major conflicts
going on in the Mideast. They are: the
continued war between Israel and the
Arab States, the involvement of the
Great Powers in the dispute, and the in-
ternal warfare inside the Arab world it-
self.

An interesting observation Mr. Pollack
makes is that “in the Middle East, Israel
plays the same role that the Jews tra-
ditionally played in Eastern Europe. It
serves as the scapegoat for the domestic
problems of the society in which it lives.”

One of the most interesting discussions
in the article is that of the role of the
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Soviet Union. Mr. Pollack feels that the
Arabs could not continue their war effort
without the help of the Soviet Union.
The Soviet Union’s assistance does not
stem from pure motives, Mr. Pollack
says, but rather from its desire to achieve
total control over the Middle East. The
main goal of the Soviet Union in this
area has been to eliminate the Western
presence in this area. Thus, there is
really no inconsistency in its support-
ing the establishment of the State of
Israel, and then their switching to an
anti-Israel policy. Both moves were in-
tended to get the British out of the Mid-
dle East—first from Israel and then from
Egypt.

The Middle East conflict is today, as it
has been for years, a volatile and con-
fusing situation, and Mr. Pollack’s article
helps shed light on some of the under-
lying causes of the confiict. It is worth
reading.

Mr. President, I ask unanimous con-
sent that Mr. Pollack’s article “A Just
Peace in the Mideast” be printed in the
REcoORD.

There being no objection, the article
was ordered to be printed in the REcorp,
as follows:

A Just PEACE IN THE MIDEAST
(By Allen Pollack)

In seeking to clarify the most important
issues involved In the Middle East, at least
three major conflicts in the area should be
traced.

The first, and of course, the most familiar
of these conflicts is the continued state of
war between Israel and the Arab states. The
conflict is bitter and genuine rights are in-
volved on both sides. Interestingly enough,
however, the outstanding points of this con-
fiict, which is primarily a dispute over ter-
ritory, could lend themselves fairly easily to
compromise. The Security Council Resolution
of November 22, 1867 contains the outline
of the most feasible settlement, Unfortunate-
1y, such a solution is unlikely to come about,
because these issues involving territory, the
Arab refugees, the city of Jerusalem, or navi-
gation rights through international water-
ways are but the surface reflections of the
more basic forces which underlie the con-
fiict.

The fundamental question is still whether
the Arab states are ready to accept the exist-
ence of a viable Jewish State of Israe] as an
equal in their midst. So far it remains a fact
that they are unwilling to face reality—they
are unwilling, in spite of three humiliatifig
defeats in 20 years, to give unqualified ac-
ceptance to the fact of the existence of the
sovereign State of Israel. Their unwillingness
reflects their deep-seated resentment of
what Israel represents in their eyes. It also
reflects thelr frustration and bitterness at
their inability to solve the anguishing prob-
lems which beset thelr own socleties, as these
socletles are being forced into a process of
dramatic change and social transformation.
These processes are more important to the
future of Arab soclety than is any baslc clash
of nationalisms, such as that which the Arab-
Israell dispute also reflects. This helps ex-
plain the continued unwillingness of the
Arab states to entertain any compromise in
their fundamental opposition to the legiti-
macy of Israel's existence.

In recent years, the Arab-Israell dispute
has become more complicated with the emer-
gence of Palestinian nationalism. There are
now two components to the conflict, related
though separate. In the straightforward dis-
pute between Israel and the Arab states the
outstanding issues still lend themselves to
fairly easy resolution. However, the dispute
between Israel and the Palestinians may be
much more difficult to resolve If Palestinian




17602

nationalism develops only in an extremist
form, as is the case at present—if, that s, no
alternative force representing the true inter-
ests of the Palestinians emerges to the present
guerrilla groups, who define their minimal
demands as including the dissolution of the
State of Israel as presently constituted. In
spite of the depth of feeling involved, the
Arab-Israeli dispute is actually less impor-
tant in the Middle East context as a whole
than the other conflicts with which it has
become intertwined.

The second major conflict in the Middle
East concerns the very reason why the area
is both so prominent in the news and so
menacing to world peace. The Middle East
has become the newest and most volatile
front, reheating the cold war between East
and West, The world can tolerate, as it has
in the past, festering wars between small
nations. But it cannot survive direct clashes
between the Great Powers. This is the war
that must be defused, for it contains the
threat of potential global destruction. Be-
cause of Great Power involvement, the Arab-
Israell dispute has remained unsolved. Be-
cause of Soviet actions in recent years, the
!stakes have been ralsed, and the issues now
far transcend reglonal considerations.

The third major conflict in the Middle East
is the incessant internecine warfare going on
inslde the, Arab world itself. This state of
affairs also serves to clarify the Arabs’ con-
tinued intransigence on the issue of Israel.
It is also one of the reasons why the Soviet
Union has been able to penetrate into the
area so swiftly and easlly. These constant
internal convulsions are the Middle East
variation of the overall struggle for moderni-
gatlon In the underdeveloped world. They
reflect the effort of an undoubtedly great
people to make the basic social, political,
economic, and even cultural changes neces-
sary to transform their socleties into modern
nation states.

Within the context of struggle and change

the rulers of the Arab world have used war
with Israel as a means of malntaining them-
selves In power. To some, the State of Israel
has become a convenlent excuse for their
inability to solve their own domestic prob-

lems, To others, it has become the focal
point towards which they seek to divert
those forces threatening revelutionary
change. To all the Arab leaders, Israel has
come to serve as a means of uniting a peo-
ple otherwise deeply rent by splits and fis-
sures. Hostility towards Israel also serves
as a foll for their frustrations at thelr own
inability to reach out of thelr ocwn back-
wardness. Ironically, in. the Middle East,
Israel plays thé same role that the Jews
traditionally played in Eastern Europe. It
gerves as the scapegoat for the domestic prob-
lems of the soclety in which it lives. Arab
antagonism is stimulated and sustalned for
reasons which have little to do, intrinsically,
with Israel itself. For thelr own reasons, key
groups in the Arab world wish to maintain
the state of war with Israel. They need the
war and therefore they will not end it; and
changes threaten and beset the Arab states,
the need will continue.

Ultimately, however, as the process of
Arab national and social transformation con=
tinues, basic stability In a new sccietal con=-
text, will come to the Middle East. Once
the threat of internal upheaval is past, there
will no longer be need for a scapegoat. At
that point the present posiure of hostility
and intransigence of the Arab states can be
expected to dissolve, and compromises on
the outstanding issues in the Arab-Israell
dispute can be Implemented.

While the ultimate prospects for Arab-
Israell coexlstence may be good, the im-
mediate prognosis seems to indicate an in-
definlte continuation of hostilities. But
though the Middle East today presents a
basic threat to the peace of the world, the
issues must not be confused. It should be
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clear that only the parties directly involved
in a particular struggle can resolve it. Only
the United States can meet the Soviet chal-

-lenge, and in this' way reduce the danger of

a world conflagration. Only the Arabs can
ultimately solve their own internal dilem-
mas—and in whatever form proves to be ac-
ceptable to them. Only the Palestinian Arabs
and the Israelis can ultimately resolve their
conflict in a form that will be meaningful
and lasting for both peoples.

The danger 1s that the wrong issues will
be settléd by the wrong parties. It is danger-
ous to fight a proxy war, and equally dan-
gerous to attempt to impose a proxy peace,
and the world has witnessed both in the
Middle East in recent months.

The solution to the Arab-Israeli conflict
may well be a long-range goal. Great pa-
tience is required, as well as the realiza-
tion that efforts to force a settlement, no
matter how well-meaning, could actually
prove to be counterproductive. The world
may have to accept the fact that until the
internal conflicts within the Arab world it-
self are resolved, the Arabs will not be ready
to make peace with Israel. Unpleasant
though this fact may bhe, it can be accepted
if the proper conclusions are drawn from
the situation: first, that Israel must be kept
strong enough militarily to contain the Arab
threat until such time as the Arabs are
ready to make peace, and second, that the
Great Powers must act effectively to remove
the Middle East from the global confronta-
tion in which they are engaged. In this way,
the ‘danger that the Middle East holds for
the world as a whole could be reduced, and
the ultimate solutions to the problems of
the area could be allowed to evolve.

It is essential to realize that the very
existence of Israel and its staggering and
continued successes have been a traumatic
experience for the Arabs, and something to
which they have not yet been able to adjust.
The Arabs have been beset by turmoil and
have been trylng to adjust themselves to the
modern world's demands since the turn of
the century. Nationalism, engulfing the Arab
world, led the Arabs to fault their own
weakness as the product of foreign rule and
oppression. The triumph of the movement
of national independence for most of the
Arab states came after World War II. But
with its trlumph came the unpleasant real-
ization that national llberation, without
social and economic transformation, could
not solve basic national or social problems.

The Arab states today are in the throes of
social upheaval, economic change and na-
tional reorientation, and these conflicts and
agonles are unceasing. There are conflicting
ideologies, antagonistic movements and op-
posing nationalist programs. The Arab states
are contesting for power, competing for
loyaltles, and bitterly hostile to one another.
The Arab world is witnessing the destruc-
tion of its traditional society and is suffer-
ing from countless problems in its uncertain
path towards some new form of soclety. The
creation of Israel, as a Jewish state, 1s a chal-
lenge to the national sensibilities of the
Arab world at a time when it is still groping
for the form its own national identity will
take. Israel's emergence as a modern, West-
ern state is a challenge to the sensibilities of
the Arab states still seeking to find their
own path to modernity. They are unable to
destroy this challenge and unwilling to ac-
cept it.

By its very nature, modernization is a de-
stabillzing process. An inevitable byproduct
is great internal dissension and unrest, as the
existing social and political structure is split
and torn off, made wvulnerable to groups
competing for supremacy and power.

It is a truism that the ruling elite in any
soclety seeks first and foremost to remain
in power. The constant struggle with Israel
has proved a useful tool to the present lead-
ership of the Arab states as that leadership
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seeks to preserve its position in the face of
rampant instability.

Hatred of Israel also serves as a unifying
factor in this period when so many forces
encourage confrontation and disintegration.
The consequence of the struggle with Israel
can be used to mask domestic fallures, or to
divert threatened revolution. These factors
are equally valid in all the Arab states, Ir-
respective of the social system in power.

In the traditicnal Arab socleties, the main
interest is to stave off the threatening revo-
lution. King Faisal of Saudi Arabia, thus,
gives large sums of money to the Palestinian
guerrilla groups, although these groups pro-
claim themselves to be dedicated to solve
revolution and are openly contemptuous of
the soclety he is trying to preserve. Faisal
knows, however, that as long as the Palestin-
ian guerrillas continue to focus all radical
interest on the destruction of Israel, they
will not be precccupied with the overthrow
of the Saudl regime. Similarly, Faisal is ready
to give money to Egypt to enable it to con-
tinue the struggle with Israel. The longer
Egypt is involved with Israel, the less is the
danger that some form of Nasserism will
threaten the internal stability of Saudi
Arabia. The traditional societies then, havs
a vested interest In keeping the conflict alive,
lest they be swept away in the soclal revolu-
tion which would inevitably follow its con-
clusion,

For the so-called radical states, the prob-|
lem Is more complex. It is relatively easy
for groups seeking change in the traditional
states to ldentify all societal ills with the
ruling class and to be convinced that over-
throwing the existing social order would
automatically result in the necessary basic
changes. But in many countries the “revolu-
tion” occurred, changes were made, and still
the basic problems remained. The radica
states thus face the problem of satisfying the
expectations which their revolutions
awakened but have not been able to fulfill
President Nasser, after several years of at
tempted reform In Egypt, embarked on a
program of foreign adventurism, Pan-Arab-
ism and war with Israel. His purpose was, in
part, to divert the attention of his people
from the unfilled hopes of the revolution, in
part to seek control of the oil-rich lands in
order to gain the financlal resources neces-
sary for the modernization of Egypt, in part
to find a scapegoat for his failures. Israel
still serves as such a scapegoat for the radical
states, which are beset with the danger o
still further revolution,

Israel, In short, serves to maintain the|
power of the existing elites in both inter-|
Arab and intra-Arab disputes. She the
must pay the price for the instability of the
Arab world in whose midst she finds herself,
and the price is to live In a constant state of
war.

Underdeveloped countries are not only ex-
tremely conscious of their own instabilities,
but hypersensitive to any allusion of their
inferity to the more developed nations of
the world. They have a great need to reassert
constantly their status of full equality in the
world of modern nation states. This phenom-|
enon 1s, to an extent, universal. Many have
noted the seeming impropriety of the new
states of Africa and Asla which have limited|
sources of income but which nonetheles
spend large sums on questionable projects,
such as national alrllnes or governmen
bulldings or chauffeured llmousines for their|
officials.

Yet these projects serve to bolster their
self-esteem and symbolize their equality to
the other nations. The Arabs tend to have
the same sensitivity, perhaps particularly
80 because they are a great people with a
great history and a justifiable sense of pride
in thelr past glory. They feel bitter towards
the West in general, on whose past imperial-
ist rule and present economic exploitation
they blame their backward.ess. Much like
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other underdeveloped peoples, they relish
any opportunity to show thelr strength vis-
fi-vis the Great Powers, and react negatively
to any indication of the inherent weakness
of their present situation.

This is why the Arab world was so pleased
when Nasser “told off” the United States. All
Arabs could hold their heads higher when the
President of the U.AR. informed the Amer-
ican government that it could “keep its
aid.” Similarly all Arabs could vicariously
participate in the thrill of seeing Nasser
playing off the Great Powers against one an-
other throughout the late 508 and early 60s.
Not Nasser alone, but all Arabs rose in their
own esteem at the sight of the major world
leaders arriving to woo the mighty Nasser.
The central role of Nasser in the nonaligned
bloc also was noted. While much of this
might have been just show, the show itself
was important, It was important psycho-
logieally.

Equally important to the Arabs is the
necessity of avoiding any indication of their
real weakness and backwardness. Israel, by
its very success, is a constant humiliation,
a constant reminder of what the Arabs are
not—in spite of all their hopes, in spite of
all their dreams, in spite of all their pre-
tenses and in spite of all the self-deception
and self-delusions. Israel is a scar upon their
self-esteem which they cannot erase and,
therefore, they pretend it does not really
exist, For this reason the Arabs have made
such an important point of ascribing Israel's
military victories to Great Power interven-
tion: Soviet support in 184849, British and
French intervention in 1856, and the great
hoax of the U.S. Alr Force intervention In
1967. If the Great Powers had really been
involved, then the Arab defeats would be
understandable. To the Arabs, public accept-
ance of defeat by Israel would, of necessity,
be public confession of basic weakness—and
they cannot psychologically overcome this
barrier.

In the same vein, the Arabs make a great
issue of stating they will not negotiate while
their land is occupied. Of course, as many
have indicated, this is precisely the normal
pattern of behavior, followed throughout
history, whenever the armed forces of one
state defeat those of .another. However, if
the Arabs succeed (as so far they evidently
have) in not negotiating directly with Israel,
then they can continue to maintain they
were not defeated.

Arab obsession with self-image Is still
crucial. Israel, by its physical existence, sim-
ply does not allow the Arabs to live in the
dream world to which they have become
accustomed. It is a constant reminder of
the real world, a world that is too painful
for the Arabs to acknowledge. Every Israeli
success is an Arab humiliation. Israel has
drained the swamps, irrigated the deserts,
industrialized the land and educated the
people. The Arabs, faced with these same
problems, have not been so successful in
resolving them. It is so much easier to try
to explain away Israel’s success than to rec-
ognize Arab weakness.

The Arabs are bitter about their fate and
frustrated by their inability to solve the
profound problems which beset them. They
fear the West, yet stand in awe of its tech-
nology, power, and achievements. To them,
Israel represents the West. The Arabs wish
to be modern and yet are afrald of losing
their unique identity if they modernize. And
Israel represents modernity personified, and
with a unique identity as well. Israel repre-
sents, in short, much of what the Arabs as-
pire to become, are afrald of becoming, wish
to become, and do not know how to become,

The Arabs have constructed a terrible
image of Israel: It has been made the focus
of all the fears and frustrations which beset
the Arab people. As their difficulties and
frustrations grow, so does their antagonism
toward the Jewish state. To many Arabs,
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Israel has become the epitome of their own
inferiority, the symbol of their discontent,
and the cause of all their problems. Too
many have made of Israel a test, identifying
self-esteem and global equality with their
ability to destroy the symbol of their current
misfortunes—Israel.

Therefore, the Arabs do not wish to recog~
nize Israel—or to negotiate directly, or to
sign a peace treaty, or to reach any kind of
meaningful settlement. They view such a
process as the ultimate humillation and as
the unveiling of their own weakness. The
danger to the Arab states is not Israel itself
but what they have made Israel represent.

With the modernization of the Arab world
will come economic changes that will enable
the Arabs to meet the needs of their own
peoples. When the Arabs have solved their
own problems, they will no longer need to re-
sent the achievements of Israel. When their
own self-image is raised, they will no longer
feel inferior to Israel—or envlious. Not long
ago & leading advisor to Nasser indicated
that even if all the political problems be-
tween Israel and the U.A.R. were settled,
there still could not be normal relations be-
tween the two countries. Why? Because given
Israel’s economic and technological superior-
ity, it could easily dominate the Arab world.
When the time comes that the Arabs are
secure enough in their own ability to with-
stand peaceful competition with Israel, such
fears will no longer exist.

When Arab nationalism has reached its
full development and a new form of Arab
national entity is created, the Arabs will no
longer see Israel as a threat to their own
identity as Arabs. It is too early to foretell
whether Pan-Arablsm will triumph with one
united Arab State, or whether the alliance
between the U.AR., Libya, and Sudan will
turn into a new union, or whether a Fertlle
Crescent state will emerge. As long as Arab
nationalism is In flux, Israel is seen as a
major block to the achlevement of Arab
unity. If the Egyptian claim to Arab leader-
ship is stabilized, then Israel will no longer
appear as a threat to Egypt’s ambitions in
the eastern half of the Arab world. Once the
Arab national revolution has run its course,
then Israel will sink back to its true perspec-
tive: a small piece of territory In the vast
Arab sea.

Until the time comes when Israel no longer
is a symbol to the Arabs but just a country,
no solution is really possible to the Arab-
Israell dispute. All the world can do is try
to defuse the danger which this dispute en-
talls. Israel must be kept militarily strong
so the Arab states cannot destroy her; Israel
must be kept viable until the time comes
when the Arabs no longer need to destroy
her.

In recent years the growth of Palestinian
nationalism has added a new and complicat-
ing dimension to the problem. For 20 years
the Arab states used the Palestinians as a
pawn in their battle wih Israel. The defeat
of 1967 led to action by Palestinians inde-
pendent of and in some cases contrary to the
wishes of the host Arab states in which they
lived. Whether Palestinian nationalism need
have evolved at all is questionable, Had the
Arab states treated the population displaced
by the 1948-49 war with the magnanimity
that might have been expected, the prob-
lem of the refugees could have been solved
with the Integration of these people among
the Arabs in the U.A.R., Jordan, Syria, Leb-
anon, and/or Iraq. By keeping them separate,
by using them as political pawns, and foster-
ing hatred of Israel among them, the Arab
states have become the midwives of a unique
Palestinianism. Today there is a Palestinian
nationality which demands its self-determi-
nation and its own homeland. Most probably
this demand for self-determination is as
much a reaction against other Arabs who
did not accept them as equals as it 1s against
Israelis whom they blame for their home-
lessness.
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In spite of the seemingly intractable prob-
lem of two peoples claiming the same land,
the problem of the Palestinians could also
be solved if there were readiness to seek a
true solution, rather than to make use of
the difficult situation. Mandated Palestine
comprised all the land of present day Israel
and Jordan and most of the territory oc-
cupied by Israel in the 1967 war. The Arab
refugees have not lost their homeland—there
never was a Palestine, An Arab Palestine was
envisioned in the partition plan of 1947.
Arab opposition to this plan precluded this
state from being created. Actually, the vast
majority of the Palestinlans today are still
Uving in Palestilne, Many of them have
merely, in fact, moved from one section of
former Palestinlan territory to another—
some within the West Bank, some from one
side of the Jordan to another. All this terri-
tory can, however, be considered part of the
“Palestinian homeland.” If the readiness ex-
isted, there would be a possibility of creat-
ing an Arab Palestine in addition to a State
of Israel.

The problem remains that no responsi-
ble Palestinian leadership has evolved to give
expression to aspirations of the people. The
guerrilla groups, to date the only meaning-
ful exponent of Palestinian nationalism, de-
mand the elimination of the State of Israel.
When Palestinian leaders evolve who are
ready to accept a solution that ls reasonable
although less than their total demands, a
territorial compromise can be reached be-
tween Israel and the new Palestine., As long
as Palestinian nationalism remains only in
an extremist form its demands can never be
achieved. It serves only to exacerbate an al-
ready difficult problem. Almost all the na-
tionalist movements in history have had to
compromise on their maximalist demands in
order to realize and legltimize their national
aspirations. This was true of Jewish nation-
alism, and it will one day be true of Pales-
tinlan nationalism.

But here again, only time and change will
lead to the necessary results, which are a
prerequisite for coexistence and peace in the
Middle East.

The Arabs need and want to live in a world
of illusion, maintaining their stance of ha-
tred of Israel and perpetuating their hostil-
ity. It is only, however, the actions of the
Soviet Union that have enabled the Arabs to
continue this policy, Without the interven-
tion of the Soviet Union, the Arabs would
long since have had to come to terms with
the reality of the Jewish state in their midst.

A differentiation must be made between
the goal of the Soviet Union in the Middle
East and the means and tactics it is using
to achieve this goal. The Soviet Union ex-
ploits the Arab states’ resentment of the
West, and enjoys the fruits of Arab hatred
of years of colonial misrule and economic ex-
ploitation. The rising Arab intelligentsia is
especially bitter about this exploitation. The
Arabs also blame the West for “imposing
Israel on them” and for supporting the Israel
which to them is so disastrous a symbol. The
Soviet Union makes use of this antipathy,
but the Arab-Israeli conflict is only a means
to a much greater end: control of the entire
Middle' East and, through that control; a
radical shift in the world balance of power.

The Soviet Union is, in fact, following the
traditional pattern that other great powers
have utilized. For 80 years, Great Britain
made use of Arab-Jewish conflict in Palestine
to maintain and strengthen its position in
the Middle East. French policy, dating back
to before the 1967 war, has been to support
the Arab states as a way of ensuring In-
creased French influence in an area from
which France had been effectively eliminated.
None of the Great Powers has operated in
this area from pure motives, and the na-
tions of the Middle East have suffered from
the fact that each of the Great Powers has
made use of the Middle East and its prob=
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lems for its own selfish ends. Certainly today
the problems are exacerbated by their in-
volvement. The best solution for the Middle
East, though unfortunately an illusory one,
would be for the Great Powers to withdraw
from the Middle East. Since such an even-
tuality is unlikely, 1t can be understood that
the Soviet Union, as any other Great Power,
would seek to achieve its own national in-
terest to the greatest extent possible.

Only recently it might have been argued
that the basic goal of Soviet policy was pri-
marily defensive: to get the West out of areas
where it has been well entrenched and to
keep the West out of areas where it has al-
ready been expelled. It now seems clear, how=
ever, that the Soviet Union has embarked
upon & strategy that seeks preeminence for
itself in this area. As a result of its present
polities it could gain further control in some
of the radical Arab states, perhaps even lead-
ing to eventual sovietization. The BSoviet
Union could further the radicalization of
some Arab states (Jordan and Lebanon) and
work towards the cverthrow of those states
which are still basically pro-Western (Saudi
Arabia and Kuwait). Continuing to make use
of the Arab-Israeli dispute, with all the tur-
moll and social unrest rampant in the Arab
world, the Soviet Union hopes to bring about
the eventual elimination of all Western in-
fluence in the Middle East and replace it with
Boviet-supported regimes.

Should this goal be achleved and the Soviet
Union attain effective control of the Middle
East, it would then be in a greatly strength-
ened strategic position in global terms. Eu-
rope would be outflanked and the U.S. Sixth
Fleet placed in a most untenable position.
The Soviet Union would be able to exert po-
litical blackmail on Western Europe and
Japan, both of which are dependent on Mid-
dle East oil.

Effective neutralization of these areas
would result in the U.S. being forced to re-
turn to a “fortress America” concept, while
the effective balance of power in the world
would shift in favor of the Soviet Unlon.

Since the stakes are high, it should be
understood, that the Arab-Israell dispute is
of vital interest to the Soviet Union. However,
the Soviet Union has no intrinsic interest
in the merits of the dispute itself, only in
prolonging it indefinitely. It should also be
noted in passing that while the Soviet Union
is not really interested in the destruction of
Israel (since this would remove a major cause
of Arab antipathy to the West) it might well
be prepared to tolerate such an eventuality
if this would further its policy of seeking
basic control of the entire Middle East.

Hitherto, the balance of power in the world
has rested, since the end of World War IT,
on the knowledge that each of the two Great
Powers would be prepared to act if the funda-
mental balance were challenged. Today, the
Soviet Union is embarked upon precisely
such a fundamental challenge in the Middle
East. President Nixon's statement of July 1,
1970 seemed to indicate that the administra-
tion recognized the challenge. However,
American policy in the past year has not been
consistent with such recognition, and Soviet
policy seems to have been predicated on the
assumption that the United States was so
involved In Vietnam and so torn with inter-
nal tensions that it would not stand firm
in the Middle East. America’s hesitancy in
supplying arms to Israel, as one example, has
seemed to confirm such an analysis.

In fact, the Soviet government could easily
have interpreted American policy as seeking
to avold a confrontation at all costs. If a
global confrontation is to be avoided, clear
and direct action by the United States must
be taken to convince the Soviet Union that
we will not, as President Nixon has indicated,
allow the Soviet Union to achieve complete
domination in the Middle East, The issue has
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really nothing to do with the Arab-Israeli
dispute as such. The Soviet Union, as it has
done periodically since World War II, is seek-
ing control of an area basic to vital U.S. in-
terests. Continuation of an indecisive U.S.
policy in the Middle East may well lead to an
immediate disaster for Israel, but the ulti-
mate disaster will be to the United States
and to the peace of the world.

The Soviet Union has made such good use
of the Arab-Israell dispute because it has no
natural links that would enable it to estab-
lish effective ties with the Arab world. The
natural trading partners of the Arabs are
in the West. The Soviet Union is an oil and
cotton exporting nation and, therefore, it
does not really need the commodities which
are the leading products of the Middle East.
Its ties to the Arab world, then, are actually
an economic liability. The Arab states need
technological assistance to help them over-
come the problems inherent in the struggle
for modernization. They would prefer to deal
with the West, which has more to offer them
in terms of such assistance. Since the West
needs what the Arabs produce and has what
the Arabs want, logic would predict that
close links would exist between the Arab
world and the Western nations. It is only the
Arab antipathy to the West and the existence
of the Arab-Israell dispute which enables
the Soviet Union to overcome these natural
drawbacks and establish effective ties with
the Arab states.

Control of the Middle East has been a his-
toric goal of the Russian state, For hundreds
of years, Russian leaders have dreamed of
reaching the Mediterranean and achieving
warm water ports. Throughout the 19th cen-
tury a prime objective in British foreign
policy was to block Russia from this goal.
Through their relations with the Arab states,
the Russians have now bypassed Constanti-
nople and have finally achleved the goal of
establishing themselves in the Mediterranean
basin. Soviet policy, then, can be seen in part
as a continuation of a basic trend which
has existed over long periods of time.

In addition, Soviet Middle Eastern policy
can be understood in terms of how it serves
the defensive needs of the Soviet Union.
After fighting two disastrous wars In which
it lost almost 50 million people, the Soviet
Union emerged from World War II deter-
mined that never again would its border
lands be used as a staging area for potentially
hostile forces, Eastern Europe was therefore
secured.

Communist victories in China and Soviet
establishment of North Korea served this
purpose in Asia, Only in the Middle East did
Russia fail, in the immediate aftermath of
World War II, to eliminate potentially anti-
Soviet regimes from along its borders.

Therefore, since World War II the main
goal and major interest of the Soviet Union
in the Middle East has been to eliminate the
presence of the West and/or regimes which
tolerate or authorize the Western presence
in this area so vital to Russia’s security. And
Russian policy has been amazingly con-
sistent in following this goal.

Thus, In 1947-48 Russia supported the es-
tablishment of the State of Israel as the
best means to eliminate the British from
Palestine. PBritish Palestine, at that time,
was the single greatest Western presence in
the Middle East. Soon after, the Soviet Union
shifted to an anti-Israel policy in order to
get the British out of Egypt and to ingratiate
itself with the Arab peoples.

There is nothing contradictory in this shift
from a pro-Israel to a vehemently anti-Israel
position. The goal was and remsains the
same—to eliminate the Western presence in
the Middle East. The Soviet Unicn has fol-
lowed and will follow whatever techni_ues
are best suited to achieve this goal.
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The United States, under the leadership of
former Secretary of State John Foster Dulles,
sought to replace Great Britain and, through
the Baghdad Pact, to build up Iraq as an
anti-communist bastion along the “northern
tier.” This was essential to his effort to bring
the Middle East directly into the global
policy of containing communism. It was
loglical for the Soviet Union to respond to
this attempt to thwart its policy, this chal-
lenge to its vital security Interests as it saw
them. Establishing links with Nasser was
the means selected for challenging Dulles’
efforts. Glven the history of Egyptian-Iraql
competition for supremacy among the Arabs
and Egyptian efforts to remove vestiges of
British domination, Nasser was receptive to
the Soviet attempt. Soviet arms cemented the
relationship—thus, the only lasting contribu-
tion of the Dulles policy in the Middle East
was to make it a major front of the cold war.
It has become an increasingly important and
volatile front of this war ever since.

Bince their main interest is in keeping the
West out, the Soviet Union is prepared to
support anti-Western governments even if
they are not pro-Communist. The Soviet
Union, as any great power, seeks to advance
its own natlonal interests. If these Interests
coincide with the interests of international
communism, that is an additlonal benefit.
However, the national interests of the Sovlet
Union are predominant. There are other ex-
amples of the Soviet Unlon's support of re-
gimes which take militant action against
local communist parties. The primary goal of
Soviet policy in the Middle East today is not
to install communist parties in power, but
rather to remove any Western influence and
to eliminate the possibility of the return of
the West to this area. This goal can best be
served by supporting and assisting radical
regimes in several of the Arab states.

For the past 15 years Soviet policy in the
Middle East has met with great success. This,
however, i1s due as much to the reaction of
the West to the Soviet policy as it is to any
action the Soviet Union has taken. The West
has supported the traditional elites in too
many Arab states and, therefore, has become
overly identified with old regimes which must
be changed if the aspirations of the Arab
peoples are to be achieved. The economic ex-
ploitation of the Arabs, with oll companies
taking a disproportionate share of the wealth
for their own profit, has furthered this antip-
athy. Finally, in the Arab-Israell dispute the
West has been identified with the State of
Israel, which the Arabs have made the sym-
bol of their own weakness and humiliation.
And, Interestingly enough, the Soviet Union
has succeeded in making most of the Arabs
forget that it, even more than the United
States, supported the establishment of the
State of Israel.

Since the Arab-Israell dispute remains to-
day the single greatest means by which the
Soviet Union strengthens its own position, it
has no interest in ending the conflict. Should
the Arab-Israell dispute be resolved, much
of the Arab antipathy to the West might dis-
solve. This would result in increased trade
between the Arabs and the West and in
strengthened ties. Boviet influence would be
limited and Soviet hopes of eliminating the
West would be blocked.

The Soviet Unlon must fear that a large-
scale return of Western influence would
doom to fallure its entire polley of the last
25 years, Peace between Israel and the Arab
states, then, would go directly against the
vital interests of the Soviet Union as it de-
fines them.

Only two factors might force the Soviet
Union to change its policy and give up the
great gains which it foresees. The first would
be firrm American actlon, since the Soviet
Union wishes to avold a nuclear confronta-
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tion. It must be emphasized, however, that
American policy to date has not Indicated
that degree of firmness which would cause
the Soviet Union to belleve that America is
prepared to act, If necessary, to prevent
further Soviet expansion.

A second factor that might change Soviet
policy could arise out of the potential threat
of China. Communist China has been mak-
ing efforts to gain control over the Pales-
tinian guerrillas. Should the guerrillas be-
come effective Chinese agents and begin to
pose a real threat to the existing Arab regimes
upon whose survival the Soviet influence
rests, then the Middle East might become a
Chinese sphere and the southern flank of the
Soviet Union would be endangered. There-
fore, the Soviet Union is interested In limit-
ing the effectiveness of the guerrillas, to the
extent that they can be controlled by the
Arab states. Should the guerrilla movement
become a real threat to the Arab regimes
(except for Jordan, in whose survival the
Soviet Union has no basic interest), then the
Sovlet Union might act to stabilize the situa-
tlon before these regimes collapsed and So-
viet influence with it.

If the United States were to act correctly,
the same kind of balance between the Great
Powers could be established in the Middle
East as has been established in Europe, and
the danger of global conflagration eliminated.
The Soviet Union and the United States are
conducting two-power talks on the Middle
East, which is good. But unfortunately, they
are talking about the wrong subjects. The
United States and the Soviet Union can only
effectively agree upon issues which they con-
trol. They should be discussing a guarantee of
noninvolvement in any new Arab-Israell con-
flict, since that is what they are most con-
cerned about. They might also discuss means
of stabilizing the Arab-Israell conflict until
such time as the Soviet Union would be pre-
pared to use its Influence to encourage a
meaningful settlement. If the danger is the
escalation of the Arab-Israell dispute into a
Great Power confrontation then this is the
danger that has to be met. Any attempt to
force a solution of the Arab-Israeli dispute
itself would, of necessity, be doomed to fall-
ure, since only a baslc change in the Arab
attitude would permit such a solution.

The realistic options, then, allow us to out-
line an American policy which would signal
the Soviet Union that the United States is
prepared to meet the challenge which the
Sovlet bid for supremacy portends. Once this
is done, Israel should be kept militarily
strong enough to offset the Arab threat until
such time as the Arabs are prepared to live
in peace.

As to specifics, it serves little purpose to
talk at length about various possible ways
of solving the outstanding issues of the Arab-
Israeli dispute. Most of the issues could eas-
ily be resolved if there were readiness to seek
solutions,

The question of Israel's security, for exam-
ple, could be solved through demilitarization
of the Sinal and some speclal arrangements
for the Sharm al Sheikh. The Golan heights
could be effectively demilitarized, Most of
the West Bank could be returned. A new
state might be established, elther instead of
or in addition to the existing state of Jordan,
in order to satisfy the national aspirations
of the Palestinian people. Given human in-
genuity, arrangements could be made to
maintain the unity of Jerusalem (which no-
body wants divided again)—and still provide
for the rellgious interests concerned with the
city. The refugee problem could be solved
through the repatriation of some and the
resettlement of others, all within the borders
of what was once Palestine. These issues, as
already indicated, are but a reflection of the
Arab-Israell dispute and not its cause. When
the Arabs are prepared to live at peace with
Israel, these problems will be settled. It
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might also be noted that the United Nations
can play only a limited role in any such
settlement. When the Arabs are prepared to
live with Israel, the two sides will not need
the United Nations to bring them together.

And as long as the Arabs are not prepared
to live with Israel, no army the United Na-
tions can form is large enough to make them
do so.

It also serves little purpose to wax euphoric
over the great potential which lies in wait
for the natlons of the Middle East once
peace 1s attalned. It is true that economic
relations, sclentific exchange and various
kinds of technical assistance among the na-
tions of the Middle East would be of great
benefit to all the peoples of the area. Sim-
ilarly, one day, there might be economic con-
federation and perhaps even political confed-
eration, involving Israel and the Arab states,
Only time, however, can bring thils about.

To talk of a binational state 1s the height
of ludicrousness. In the best of cases, there
are tremendous problems in any binational
state. Given the animosity and mistrust
which the Arab-Israell dispute has engen-
dered, a binational state Is simply impossible.
The truth is, also, that the only binational
state the Arabs would be ready to accept
is one in which the Jews were second-class
citizens In an Arab Palestine. This is the
meaning of the “democratic secular Pales-
tine” that the Arab guerrillas have been
espousing. It is a guise behind which large
numbers of Jews would be eliminated and
the remnants would remain as a “tolerated”
minority in an Arab land, The Arab peoples,
like so many other peoples, have suffered
from a by-product of nationallsm—the mis-
treatment of national and religious minori-
ties. Whatever the ultimate relations between
the Israelis and Arabs in the Middle East,
be they political, economic or cultural, they
will be meaningful only to the extent that
they come about as the culmination of a
natural process of evolution. They cannot be
imposed from outside.

The Middle East is beset by many complex
problems. Attempts at forcing solutions to
these problems, no matter how well meaning,
could be disastrous. Only the parties to the
conflict can solve the issues of the confiict.
Only the United States can meet the chal-
lenge of the Soviet Unlon. Only the Arabs
can solve the problems which beset them in
a way which they would accept. Only the
Arabs and the Israelis can solve the prob-
lems which concern them. The world must
learn that certain problems may prove to be
insoluble and that, therefore, the dangers
which these problems present to the world
must be avolded while the search for long-
term solutions continues. This will no doubt
be the fate of the Arab-Israell dispute. It
can and must be defused and stabilized. But
only with time and basic changes can it be
truly solved.

THE DISMANTLING OF OEO

Mr. McCLURE. Mr. President, in the
wake of Judge Jones’ injunction to stop
the dismantling of OEO, we should pause
and take a hard look at the facts. It is
unfortunate that an issue of vital im-
portance to so many of our citizens has
been debated in highly emotional tones.
While it is perfectly obvious that the
public relations which accompanied the
shift in OEO policy hit an all time low,
the Congress, nevertheless, has the job
of making a dispassionate evaluation of
what the agency has done and what
should have been expected of it. We must
decide how the taxpayer’s dollar may
best be used in order to give the less
fortunate the most help we can afford.
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Theoretically, this evaluation should
not be difficult. For once the Congress
finds itself in a position where two of its
aims—protection of the budget and pro-
tection of society’s less fortunate peo-
ple—involve the same actions. Wasting
the poor’'s money hurts the poor most.
But we must avoid emotional arguments
and use facts and audits if we are to ac-
complish anything. First, we oughi to
take a look at the way in which OEO was
intended to operate in the first place.
The Economic Opportunity Act of 1964
said that OEO was to determine, primar-
ily by research, which new and experi-
mental programs would work. When
projects were considered “mature and
successful” they were to be transferred
to an appropriate agency for continu-
ance. There were no loud cries in 1967
when the Head Start program was trans-
ferred to HEW. Although Head Start has
since been funded under the Economic
Opportunity Act, it has been adminis-
tered by HEW. The Economic Oppor-
tunity Act also provided for the transfer
of individual units as well as entire pro-
grams. In 1969, a number of health pro-
grams went to HEW as they were then
considered “mature.” A program benefit-
ing the aged was also considered viable
and was transferred to social security.
Despite the fact that the spinoff concept
is not hard to comprehend, previous OEO
Director Phillip V. Sanchez found con-
siderable difficulty explaining it to those
who could not or would not understand
the theory. The office as it was originally
conceived was intended to avoid pre-
cisely that duplication which later be-
came typical of it.

Two further misunderstandings led to
the current confusion. OEO’s programs
were originally considered as pilots and
one of its primary functions as research.
Any legitimately operating agency spe-
cifically authorized to do research, will,
necessarily come up with a significant
number of failures. Their identification
not only lends the agency credibility, but
protects the proper recipients of poverty
money. Weeding out failures is as im-
portant as establishing the good pro-
grams and the identification of either
should certainly not be held against the
agency doing the research. But OEO fol-
lowed Parkinson’s law instead of the
Equal Opportunity Act’s mandate, be-
came institutionalized and failed in its
object of selectivity, in the interest of
building a bureaucracy.

In my opinion, the administration
might have clarified its intent by taking
a more positive approach to OEO. Con-
gratulating the agency on graduating
some of its programs to lasting status
might have eliminated the furor that
ensued when poor ones were criticized.
But regardless of the tone in which peo-
ple speak, we must still listen to what
they say. Probably the best nlace to look
for a dispassionate analysis of OEO’s
working methods is in the GAO report,
“The Need for More Effective Audit Ac-
tivities.” Mr. President, I would like to
include a few exerpts from this publica-
tion in addition to some of OEO’s find-
ings at the conclusion of my remarks. I
earnestly hope that the Senators will
read them and be guided by the GAO's
analysis.
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Many people have expressed concern
about the phase out of OEO as a funding
vehicle. Others are worried about the
propriety of the President’s reorganiza-
tion without congressional approval.
While congressional responsibility is as
important to me as to is to other Sen-
ators, I am afraid that if we limit our-
selves to this aspect of the argument
we are guilty of the same callousness
toward the poor, as those at the other
extreme who use Federal funds for overt
political activity or illegal personal uses.
The recipients of our poverty dollars
should have first priority in our consid-
erations. It is important to make a dis-
tinction between professional poverty
parasites and the poor themselves. Most
of those who happen to have less than
others are not looking for perpetual sup-
port from an unseen sugar daddy in
Washington. They see their positions
as temporary and themselves as nesding
only the right kind of help in order to
join the economic mainstream and earn
their own livings. Self-reliance and dig-
nity which are incompatible with the
former point of view are certainly con-
sonant with the latter. President Nixon
recognized this when he said that people
should help themselves. Some, whether
maliciously or innocently, have inter-
preted that to mean that the Nation's
poor should fend for themselves, ignored
by others.

But this is precisely what he does not
mean. By these words the President is
acknowledging that desire we all have to
be our own masters. And if we happen to
be recipients of poverty money we want
to be masters of that too. This means that
we do not want it paid out to people who
sit behind desks and order us around.
We do not want it put into fancy offices
and underworked staffs. We do not want
it filtered through an endless succession
of middle men. It has been argued that
without OEO we will have riots. Con-
versely then, these people see OEO as a
pacification program. This statement
borders on slander. People seeking to
participate in economic development do
not want to be pacified. They want work.
OEO’s purpose is to find ways to p o-
vide that work. But there is considerable
evidence that OEO programs have been
doing a good job of keeping the poor
poor. The purpose of OEO was not to
initiate handouts, for handouts alone
perpetuate poverty, but to provide seed
money to generate development, and in-
creasingly to involve the private sector,
as the programs progressed and became
stable. OEO on an overall basis has not
come up with an acceptable mobilization
rate, Properly managed seed money is ex-
pected to generate many times its own
amount. Ten to 20 dollars per seed dol-
lar would indicate a normally successful
project. But OEO’s return has been only
80 cents on the dollar; 75 percent of that
is Government cash, 85 percent of which
has gone to staff salaries and adminis-
trative expenses. There is a certain ob-
vious lozic then, to the transferral of the
migrant and seasonal farmworkers pro-
gram, manpower and labor force partici-
pation, and the Job Corps to the Labor
Department, as there is in removal of
alcohol, drug abuse, family planning,
health services, and Indian programs to
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HEW, and the Housing R. & D: activities
to HUD. The summary departure of these
programs prior to their maturity is prob-
ably the only way to save them in terms
of doing the poor any real good.

Another bone of contention is the
transfer of the CAA’s to local control.
While there may be a certain initial dif-
ficulty in assigning priorities, local con-
trol would be a great help in assuring
responsibility of the program to those
whom it is designed to serve. “No more
inaccessible bureaucrats in Washington,”
should be more of a rallying cry than a
tragedy. Any local officials unwilling or
unable to accept the responsibilities in-
volved would presumably be replaced.

The facts which follow explain the par-
ticular abuses of which the GAO found
the OEO guilty. In the face of them it
apepars that the demobilization of OEO
was a courageous act. And I suppose that
courage will be required as long as the
transfers are publicized and the abuses
are not, Those responsible for the em-
phasis seem to have forgotten that the
poor are the most helpless against these
abuses, most subject to the political
whims of those handling the money, and
utterly without recourse if administra-
tors are incompetent or unfair.

Mr. President, I ask unanimous con-
sent that the material I have previously
referred to be printed in the REcorb.

There being no objection, the material
was ordered to be printed in the Recorp,
as follows:

COMMUNITY ACTION PROGRAM A SCANDAL-
RIopEN DisasTER THAT HAs FAILED

(“This is the essential fact: The govern-
ment did not know what it was doing."—
Daniel P. Moynihan, writing in his book about
the Community Action Program, “Maximum
Feasible Misunderstanding.”)

Since 1964 the Federal Government has
spent over $2.8 billion for Community Action
operations. While some individual “success”
stories exist, there are many more fallures.

More important, there is no conclusive
evidence that the Community Action Agen-
cles (CAA) have moved significant numbers
of people out of poverty. That, basically, is
why Federal money for Community Action
programs is being ended.

In addition, a whopping B0 percent of all
Community Action money is spent on Head-
quarters salarles and overhead expenses—
only 20 percent of the money, if even that,
ever makes its way to the poor.

The Community Action Program has been
riddled with scandals. Examples:

In Harlem, Montana, a local attorney who
was the city attorney of another community
recelved a $20,000 salary as a “‘tourism
speclalist.”

In Elizabeth, New Jersey, an employee
rented a house to the project for $383 a
month. He was buying it for $128 a month
on a VA loan. A member of the CAA board
of directors rented another house to Head
Start for $225 a month. He was paying 8556
a month to a realty firm for it.

In Las Vegas, New Mexico, the CAA orga-
nization provided the organization for a
partisan election race by the group’s board
chairman, and the executive director used
staffl members to work on his personal resi-
dence with materials he charged to the pro-

am.
ngn Fort Lauderdale, Florida, a community
action employee and director were convicted
of being part of an auto theft ring.

In Canton, Ohlo, the project purchased
lumber from a firm owned by a board direc-
tor. One full-time staff member hired his
daughter at $300 a month.
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In Oklahoma, & regional project purchased
a $39,600 building from the brother of one of
the project lawyers. Bix months earlier, the
property had been appraised at $15,200.

In Grand Junction, Colorado, a project
attorney used project letterhead to boost the
circulation of an underground newspaper in
which he had an interest.

In Nassau, New York, all project employees
who declined to participate in a “March on
Washington’’ were fired.

In San Juan, Texas, employees were re-
quired to kick back part of thelr salarles to
the unemployed board president. Local at-
torneys were hired for hefty retainers while
they worked full time in other organizations.
Meanwhile, the board of directors did not
meet for an 18-month period and there was
no evidence that any poor people, black or
white, ever received any services.

In Scottsburg, Indiana, an executive direc-
tor chartered a private aircraft for personal
use and dellvered contract work to a relative.

In Yakima, Washington, OEO-funded em-=-
ployees engaged in confrontations with school
authorities and also engaged in labor organ-
izing and strike picketing, all during working
hours.

In Jerssy City, New Jersey, the project was
captured by the Black Panther Party which
used the organization’s funds to spread hate
literature and provide ball bonds for party
members arrested on criminal charges, in-
cluding the bombing of police precinct
houses.

In Grants, New Mexico, the program paid
for dentures for the wife of the community
action board chairman, among other unusual
expenses.

In York, Pennsylvania, CAA staff members
were the subjects of actlve narcotics in-
vestigation by the local police and an as-
soclate director was convicted of attempting
arson, being apprehended with a fire-bomb
at a school,

In Portland, Oregon, the CAA board chair-
man was convicted of firebombing, as the
leader of an arson gang that fired at least
seven major structures.

Thus it is clear that the only people who
have gained from the Community Action
Program are the professional poverty czars
who have managed to get fat at the Federal
trough while pocr people are brazenly ex-
ploited by these modern~-day money changers.
There is no more justification for this scan-
dal-ridden, no-result program. The burden
of proof is on those who wish to continue it.

In our evaluation we (1) audited the
operations of selected grantees and deter-
mined whether the findings revealed by our
audits had been reported in the independent
public accountants’ reports and (2) ex-
amined the disposition of expenditures
questioned and the actions taken to correct
internal control, accounting system, and
other deficiencies reported in the independ-
ent public accountants' reports.

About 60 percent of over 1,000 audit re-
ports on grantee operations issued in fisca.
year 1970 reported no major accounting sys-
tem or internal control deficiencies. We se-
lected 27 reports from this group for our
review,

Of the 27 public accountants' reports, 17
did not disclose what we belleve were sig-
nificant deficlencies in the financial opera-
tions of OEO grantees. Some public account-
ants informally reported such deficiencies to
their grantee-clients rather than including
them in their formal audit reports. Also,
some public accountants were not sufficlently
familiar with OEO’s speclal audit require-
ments covering compliance with grant con-
ditions and allowability of costs. We consid-
ered only those grantees which had an audit
report showing no adverse comments on
their financlal operations (unqualified opin-
ion) and which had received a favorable
opinion on their accounting systems and in-
ternal controls.
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DEFICIENCIES IN ACCOUNTING SYSTEMS AND
CONTROLS NOT DISCLOSED IN AUDIT REPORTS

Of the 27 grantees, 17 had been operating
with what we considered to be significant de-
ficlencies in their accounting systems and/
or internal controls that had not been re-
ported in the public accountants' audit re-
ports. Some of the matters described in this
report dealing with work done by public ac-
countants could not be accepted as adequate
professional performance by public account-
ants.

The deficiencies included inadequate con-
trols over cash, payroll, travel expense, pro-
curement, consultant services, and property.
In two cases, misappropriations of funds had
occurred which were traceable to deficiencies
in their respective grantees' management
controls,

The public accountants had known of some
of the deficiencies, including the two cases
of misappropriations, and had discussed them
with employees of the grantees. We found no
evidence that the public accountants had
noted certain other deficlencies revealed by
our review. In several cases we were unable
to ascertain the extent of the accountants’
findings or scope of work because they did
not prepare or retain’workpapers showing the
nature and extent of the audit work done.
The OEO audit guide requires that such
matters as defalcations, thefts, or other
irregularities be immediately reported and
that information on them be included in the
accountants’ audit reports.

Case I

A grantee agency in Iowa, whose CPA had
reported an adequate accounting system and
alequate internal controls, had heen op-
erating with several serious deficlencies in
controls over funds and in personnel, travel,
and procurement practices.

We found that blank checks were being
stored in an unlocked desk drawer, and
facsimile signature check-signing machine
was not being controlled. This enabled one
employee to make unauthorized payments to
himself amounting to $7,035 during a 7-
month period. Of this sum, $68,565 was re-
corded as salary advances and $470 as travel
advances. The grantee's board of directors
initiated action to recover the unauthorized
advances after the grantee's bookkeeper, who
had discovered them, had brought them to
the attention of the executive director;
about 17 months later all the unauthorized
advances had been recorded as recovered.

The CPA firm was aware of, and had dis-
cussed with grantee officials, the unauthor-
ized advances and had recommended that
the employee be discharged. Officials of the
firm informed us that the audit report did
not disclose these matters because complete
disclosure of all facts had been made to
their grantee-client and corrective action
had been promised. They sald that mention-
ing these matters in the audit report might
cause OEO to terminate the funding of the
grantee, which in their opinlon, would re-
sult in an injustice to the community.

In addition to noting the lack of time and
attendance and leaive records for some em-
ployees, we noted that (1) employees were
being granted compensatory time in excess
of the amount of leave that they had
earned, (2) salary increases were being
granted to employees in excess of the 20-
percent limitation in OEO regulations and
without the required OEO waiver, (3) pur-
chases were not properly controlled because
purchase orders either were not prepared or
were prepared after the purchases had been
made, and (4) a significant number of travel
payments were made which were not sup-
ported by travel vouchers.

The CPA informed us that he was aware
of, but had not formally reported, the above
weaknesses. The CPA firm informed us that
its report had qualified the adequacy of the
internal control system and had enumerated
the weaknesses; however, OEO advised the
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firm that it had to state that the system
was generally adequate unless it belleved the
system was totally inadequate. Although the
CPA informed us that he had enumerated
weaknesses in his report, our review, as de-
scribed above, revealed a number of serious
deficlencies that were not commented on
in his audit report.

Case II

A CPA firm's audit report on the opera-
tions of a grantee agency in Texas stated
that the grantee's accounting system and
internal controls were adequate and that
no significant weaknesses requiring correc-
tive action were noted.

In our review of the grantee's financial
operations, we noted other deficiencles which
we belleve should have been disclosed in the
audit report: (1) no time and attendance
records were kept on salaried employees, (2)
no records were maintained on employees’
leave earned or used, (3) OEO’'s limitation on
starting salaries of grantees’ employees was
not complied with, (4) written purchase or-
ders were not prepared and vendor invoices
were pald without evidence that the goods
had been received, and (5) property records
were not maintained,

The public accountant told us that he was
aware of the above conditions but that he
did not consider them reportable deficlen-
cles. He stated that his management letter
opinion, indicating an adequate accounting
system and adequate internal controls, did
not reflect actual conditions. He told us, how-
ever, that, if he had reported to OEO that
the grantee's records were not in an audit-
able condition, OEO probably would have di-
verted program funds to hire qualified per-
sonnel to correct accounting weaknesses,
which he felt would have hurt the program.

Case I11

A CPA firm reporting on the activities of a
grantee agency in California stated that the
accounting system and internal controls were
adequate. No deficiencies were reported and
no costs were questioned in the audit report.
Our review covering the same period dis-
closed numerous deficiencies that the audi-
tor should have reported in the management
letter. These included:

Personnel Practices

1. About 20 percent of the employees'
leave records were not being maintained on a
current basis.

2. No personnel records were maintained
for part-time employees; their salaries were
charged to miscellaneous expense.

3. The grantee had not complied with the
Internal Revenue Code requirement that
Federal income and social security taxes be
withheld from wages pald to employees.

4, Employees were granted compensatory
time in lieu of overtime without specific ap-
proval or generally without showing the
reason for working the additional hours.

Travel Practices

1. Written travel authorization were not
used in conjunction with out-of-town travel.

2. Travel advances were charged directly
to expense with no further accounting un-
less the employees’ expenses exceeded the
advance, in which case expense vouchers
would be prepared to justify additional reim-
bursements.

3. Per diem was determined on a basis
other than the gquarter-day required by the
Btandardized Government Travel Regula-
tions which apply to OEO grantees.
Procurement and Property Control Practices

1. Purchase orders were not consistently
used and, when used, were not forwarded to
the accounting section to vouch vendor in-
voices.

2. A significant number of vendors' in-
voices were pald without evidence that the
goods had been received.

3. Property records to control and account
for nonexpendable equipment were not
maintained on a current basis,
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Contracting Practices

1. No records were maintained showing
the basis for selecting a particular contractor
or determining his fees.

2. Contracts awarded by the agency were
not specific about the scope of the services
to be provided or the payment terms.

The public accountant informed us that
he was not aware of the personnel and con-
tracting practices mentioned above and that,
although he was generally aware of the travel,
procurement, and property control practices,
he did mnot belleve that they warranted
reporting. He also sald that he had discussed
the property control deficilency with the
grantee’s fiscal manager,

The public accountant’s workpapers did
not show that any tests or reviews of the
grantee's financial operations had been made,
which precluded an evaluation of the ade-
quacy of his reviews. He stated, however, that
he had reviewed the grantee’s accounting sys-
tem but had not noted this in his work-
papers and that he had told the grantee's
fiscal manager about his observations.

Case 4

A licensed public accountant reviewed the
operations of a California grantee and re-
ported that (1) no significant weaknesses
were noted in the accounting system and
{(2) only minor weaknesses in the area of
personnel records were noted and corrective
action had been taken.

We found, however, that (1) the grantee
had poor financial controls over some of its
activities, (2) the grantee’'s board of direc-
tors was considering holding the executive
director personally liable for misuse of agency
funds, (3) contracting procedures were so
poor that the grantee was forced to pay for
undesired services, (4) Inventory shortages
were not reconclled, (56) some travel costs
were unauthorized or were for personal bene-
fits, (6) books of blank airline tickets were
not adequately controlled, (7) travel was 40
percent over the budget, and (8) many of
the time and attendance sheets we reviewed
had not been signed by an approving su-
pervisor. We noted further that, in addition
to auditing, the public accountant had been
furnishing extensive bookkeeping services to
the grantee.

Cash Disbursements

A number of checks had been drawn to
cash or to the order of employees without
adequate documentation that they had been
used to pay for program expenses. Two large
checks ($15,000 and $7,942) were issued for
the stated purpose of providing a camping
experience for 1,000 Indian boys but were
made out to an individual in the organiza-
tion providing the services, rather than to
the organization, In some cases, the disposi-
tion of funds from checks drawn to cash
could not be determined. The grantee's
executive director was being held liable by
the grantee's board of directors for the per-
sonal use of $768 which had been entrusted
to him to reimburse board members for
travel.

Payroll Procedures

Manv of the time and attendance sheets
we reviewed had not been approved by
the supervisors, and the reasons for grantee
employees’ working overtime and recelving
compensatory time were not shown,

Bookkeeping Services

During the year under audit, the public
acecountant furnished substantlal account-
ing assistance to the grantee—he directly
supervised the bookkeeping and personally
made changes In accounts. He sald this as-
sistance was necessitated by the inexperi-
ence and lack of knowledge of the book-
keeper. Although OEO officials determined
that the accountant’s actions did not con-
stitute a conflict of interest, they suggested
that a different accountant perform the audit
in the future. However, the same accountant
made the next audit.
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As a result-of poor controls over funds, a
loan to an outside activity was concealed
tarough recording it as a loan to five grantee
employees.

Both the public accountant and the
grantee were aware of poor controls, and
the accountant was aware also of the con-
cealed loan. He did not review the contract-
ing activity, although he was aware of some
weaknesses, and he did not review property
controls. He was aware of the weaknesses in
travel controls, particularly in the uncon-
trolled use of credit cards, and he had recom-
mended against thelr use; however, he made
all recommendations verbally to the grantee.
We noted that the use of credit cards was still
uncontrolled in that procedures had not been
established as to who would be authorized
to use the cards and for what purposes. The
public accountant stated that he had not
attempted to trace travel advances back to
individuals because the travel ledger book,
the only means of identifying amounts owed
by individuals, was not avallable. He did not
recall making any recommendations to the
grantee on this.

Property Accountability

A physical inventory of equipment was
taken by the grantee but was not recon-
clled with existing property listings. Several
items appearing on the property listings—
such as typewrlters, calculators, desks, chalrs,
and cameras—did not appear on the physical
inventory list and could not be physically
accounted for at the time of our visit. We
also noted the property listings were not cur-
rent since several recent equipment acquisi-
tions were not included.

Travel Costs

Travel costs as reported by the public ac-
countant to OEO were 40 percent ($20,000)
over the budget. The grantee did not main-
taln such customary controls as (1) approv-
ing travel prior to commencement, (2) ap-
proving travel claims prior to payment, and
(8) showing the perlods of travel to support
the per diem claimed. These weaknesses were
not mentioned in the public accountant’s re-
port. In the program year covered by the
audit report, grant funds amounting to about
$4,500 were expended for an unauthorized
trip by grantee personnel to Alaska without
the required advance approval by OEO. The
grantee’s board of directors later determined
that the expenditure was not a proper charge
to grant funds and, at the time of our re-
view, was consldering holding the executive
director liable if relmbursement could not
be obtained from other sources. In another
instance, the lack of proper approval re-
quirements allowed about #470 of grant
funds to be used to pay for an automobile
rented for the personal use of an employee.
As of the date of our review, the employee
was making restitution of this amount. Also
books of blank airline tickets were not ade-
quately controlled by an assigned individual.

Case 5

A CPA firm reviewed a grantee agency in
Missourl and stated in its audit report that
the financial statements fairly presented the
financial position of the grantee at August
381, 1970, and the results of operations for
the period then ended, except that prepald
leases of $18,744 had been expensed. The
treatment of the prepaid leases as an ex-
pense was disclosed in a footnote to the
financial statements.

The improper treatment of the lease as
an expense, together with an overstatement
of $12,107 in the grantee’s accounts payable,
resulted in a misstatement of the financial
position of the agency and the results of its
operations.

In the matter'of the lease, on July 28,
1870, the grantee entered into an agreement
to lease vehicles from an automobile rental
company.. The agreement set forth only
general lease terms avd did not specify
amounts. Funds to pay the leasing costs had
been entered in the grantee's books of ac-
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count earlier by a charge to expense and
an offsetting credit to a reserve account.
At August 31, 1970, the end of the grantee's
program year, the reserve account had a
balance of $24,000. In November 1970 the
grantee and the company executed a vehicle
lease order which provided for leasing 11
vehicles at a monthly rental of $142 per
vehicle; the grantee paid 1 year’'s advance
rental of $18,744. Seven vehicles were de-
livered in December 1970.

Even though the lease order, the prepay-
ment of the rental, and the first vehicle de-
livery did not occur until November or later,
the CPA, during his review of the grantee's
program year ended August 31, 1970, made
an adjusting entry reducing the reserve
account and the cash account by $24,000
and $18,744, respectively, and increasing the
account—unused Federal funds—with the
excess of $5,2568 from the reserve account.
This adjustment understated the grantee's
cash account by 818,744 and overstated the
grantee’s expenses. It also understated the
grantee’'s carryover balance of Federal funds
to the next program year and enabled the
grantee to receive additional Federal funds to
which it was not entitled.

The CPA firm advlsed us that:

The regional office of the Office of Economic
Opportuntly had Instructed the grantee,
through one of their fleld representatives to
make the adjustment recorded as an adjust-
ing entry. This was not in conformity with
generally accepted accounting principles but
the opinion letter states the fact that some
items are only in conformity with provisions
of the Office of Economic Opportunity, in-
cluding the leases.

After our discussion the firm issued a re-
vised audit report which showed an increase
of $18,744 in the grantee's cash account and
the reestablishment of a reserve account of
$18,744; however, no adjustment was made
to reduce the expense account which had
been charged with the #$24,000 estimated
annual cost.

Concerning the overstatement, that liabil-
itles reflected in the financial statements
amounted to $28,116, of which $23,069 rep-
resented accounts payable. Our discussion
with grantee officials and our tests disclosed
that $12,107 of the accounts payable per-
tained to orders for goods and services which
had not yet been recelved as of the end of
the program year.

The CPA stated that he believed a valid
liability and expense existed as long as an
order was placed before the close of the
year. OEO instructions, however, provide that
for & financial liability to exist (1) there
must have been a need, (2) there must have
been supporting evidence, such as an invoice,
and (3) goods or services must have been
recelved during the grant year. Since the
goods had not been recelved by the end of
the grant year, these transactions did not
qualify as a liability. These transactions also
reduced the grantee's carryover balance of
Federal funds to the next program year and
enabled it to receive additional Federal funds
to which it was not entitled.

We discussed these matters with the OEO
reglonal office officials who agreed to examine
the situation. On March 30, 1971, OEO re-
duced the Federal grant by $30,851 ($18,744
plus $12,107) for the program year begin-
ning September 1, 1970.

Caze 6

After reviewing a grantee's operations in
Nevada, & CPA firm issued a report which
stated that the grantee's accounting system
and internal controls were adequate. The
report noted no system deficiencies.

Our review of the grantee’s operations dur-
ing the same period disclosed the following
weaknesges in personnel, travel, and procure-
ment and property control practices.

Personnel Practice

1. Salaries received by employees immedi-
ately preceding employment with the gran-
tee were not verified to insure that salaries
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paid by the grantee were in accordance with

OEO regulations.

2. Employees were accumulating compen-
satory time in lieu of overtime without spe-
cific approval or justification and were al=-
lowed to take time off in excess of earned
leave.

3. Vacation and sick leave were advanced to
employees without prior approval, and in
many cases leave taken was not supported by
leave authorizations.

Travel Practices

1. Travel advances were charged directly
to an expense account rather than initially
to an advance account.

2. The Standardized Government Travel
Regulations, which OEO grantees are required
to follow, required that per diem in lieu of
actual subsistence be computed on a quarter-
day basis and that travelers submit vouchers
to support expenditures properly chargea-
ble to the grant. However, the grantee was
computing per diem in whole days and did
not require travelers to submit travel vouch-
ers. As a result, the per diem to which em-
ployees were entitled could not be deter-
mined.

Procurement and Property Control Practices
1. Many procurements were not supported

by purchase orders.

2. Current records to control and account
for nonexpendable property could not be lo-
cated by the grantee for our review,

Our discussion with the CPA and a review
of his workpapers disclosed that he was
aware of most of the weaknesses noted above.
The CPA stated that he was aware of the lack
of verification of prior salaries and that, in
accordance with his contractual responsibili-
ties to the grantee, he had brought the mat-
ter to its attention.

The CPA also indicated that he was aware
of the absence of specific approval or justifi-
cation for compensatory time earned but did
not believe this to be a significant matter.
He stated that he did not know that em=-
ployees were taking leave and compensatory
time in excess of that accumulated by them
or that leave taken was not supported by
leave authorizations. He agreed, however,
that vacation and sick leave taken in excess
of that earned should be on a without-pay
basis or specifically approved in writing by
grantee officials.

The CPA stated that he was not aware of
how the grantee was handling travel ad-
vances. He sald that such payments should
initially be established as advances and
would have so recommended had he known
how the grantee was handling advances, Our
review of the same period examined by the
CPA disclosed 10 disbursements for out-of-
town travel—all of which were charged to
travel expense and 8 of which were travel ad-
vances. The CPA stated that he was aware of
the erroneous computation of per diem and
the absence of travel vouchers and had
brought them to the grantee's attention.

The CPA's workpapers indicated that he
was also aware of the absence of purchase or-
ders and property record cards. Although he
did not consider the lack of purchase orders a
slgnificant weakness, he sald that he had
discussed the lack of control over nonexpend-
able property with the grantee.

The CPA believed that he is responsible not
to OEO but to the grantee because the
grantee hired him, If mincr deficiencies
noted during the audit did not affect the
overall. . . .

PUBLIC ACCOUNTANTS' INDEPENDENCE MAY BE
AFFECTED BY OTHER SERVICES TO GRANTEE~-
CLIENTS
In 10 cases reviewed the public account-

ants were performing services for the grantees

which could affect their independence, In six
cases the public accountants performed or
supervised day-to-day and/or periodic book-
keeping functions. In nine cases they ad-
justed, closed, and summarized the books of
account at yearend. In two cases they pre-
pared budgets and/or financlal statements




May 31, 1973

and functioned as the grantees' financial con-
sultants. In one case the accountant was a
member of the grantee's board of directors.

Although the accounting profession’s
ethical standards permit accountants to per-
form many of these services, the fact that
the accountants did not always include sig-
nificant grantee financial management de-
ficlencies in their audit reports, coupled with
such services, raises a question of whether
their independence may have been impaired
in some situations.

AICPA, In its statement on the independ-
ence of the auditor, states:

“He must be without blas with respect to
the client under audit, since otherwise he
would lack that impartiality necessary for
the dependability of his findings, however
excellent his technical proficlency may be.

“It is of utmost importance to the profes-
sion that the general public maintain con-
fidence in the independence of the independ-
ent auditors. Public confidence would be
impaired by evidence that independence was
actually lacking and it might also be im-
paired by the existence of ecircumstances
which reasonable people might belleve likely
to influence independence,

“Independent auditors should not only be
independent in fact; they should avoid situa-
tions that may lead outsiders to doubt their
independence.”

AICPA's ethical standards permit its mem-
bers to perform certain bookkeeping func-
tions for their clients, provided they do not
engage in any administrative decisionmaking
capacity. Although the standards permit the
public accountants to perform such services,
they also establish precepts to guard agalnst
the presumption of loss of independence.
AICPA states “ ‘Presumption’ is stressed be-

cause the possession of instrinsic independ-
ence is a matter of personal quality rather
than of rules that formulate certain objec-
tive tests.”

Much of the detailed accounting work was

done by the public accountants because
some grantee employees lacked training or
competence In accounting. Although OEO
instructions anticipate that grantees will
employ only persons qualified to perform
thelr dutles, grantees are required, by law
and by OEO regulations, to give every con-
slderation to providing employment oppor=
tunities to disadvantaged persons from the
low-income areas they serve. Such disadvan=-
taged persons frequently do not have the
training and experience needed to fully un-
derstand the need for compliance with OEO’s
financial requirements or to understand the
significance of highly technical verbal rec-
ommendations made to them by their audi=-
tors. This lack of tralning and experience
is also found among some of the top officials
of the grantees, who usually are drawn from
flelds unrelated to financial areas. OEO of=
ficlals Informed us that a very pragmatic
problem its grantees face is a lack of avall-
able persons In low-income areas who are
expert In a particular discipline and the re-
luctance of nonresidents who are expert to
work in the target areas.

Also, the public accountant in many in-
stances finds the books of account and other
financial records to be In an unauditable
condition and considers it necessary to per-
form baslic accounting work before beginning
his audit.

OEO stated that, In all of the cases men-
tloned in the report—with the possible ex-
ception of the accountant who was a grantee
board member—it believed that the inde-
pendent accountants’ actions did not neces-
sarily violate AICPA’s ethical standards re-
garding independence and that GAO had sub-
stantiated this position by stating that the
accounting profession’s ethical standards per-
mit the accountants to perform many of
these services.

We recognize and note in this report that
the accounting profession’s ethical standards
permit accountants to perform various book-
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keeping and other services for their clients
and also render an opinion on the clients'
financial condition. The AICPA stresses that
the public's confidence in a public account-
ant may be impaired by circumstances which
reasonable people might belleve likely to in-
fluence independence.

We belleve that the presumption of inde~
pendence is open to question for those pub-
lic accountants who performed various book=
keeping and other services normally per-
formed by clients' employees and whose audit
reports did not always include significant
financial management deficiencies.

The number of public accountants who
provide accounting as well as auditing serv-
ices for the same grantee-clients indicates
a need for OEO to closely monitor such a re-
lationship to safeguard the integrity of the
audit function. Our review has shown
that this matter has mnot received
sufficient attention by the public ac-
countants and their grantee-clients. In one
case, the grantee did not heed OEQ’s specific
advice that the two functions be assigned
to different contractors. We belleve that OEO
should increase its emphasis on this Impor-
tant standard governing professional audit-
ing work, both in its audit guidelines and in
its specific instructions to all grantees to
which the annual audit requirement ap-
plies,

Audit Reports Closed Without Responses To
Reported Deficiences

Case 1

On March 3, 1970, OEO requested comments
from a grantee in California on an audit
report prepared by a CPA which listed eight
major deficiencies,

1. Inadequate controls over petty cash fund
transactions.

2. Inadequate maintenance of employees’
personnel files and fallure to obtain em-
ployees’ former employment salary rates,

3. Incomplete and unapproved time and
attendance records.

4, Fallure to implement effective procure-
ment procedures,

6. Need to improve property records and
controls.

6. Need to improve procedures for process-
ing accounts payable.

7. Travel claims paid in excess of the maxi-
mum allowances contained in the Standard-
fzed Government Travel Regulations and
claims for mileage not supported in accord-
ance with the grantee’s procedures.

8. Failure to establish budgetary control
reporting procedures.

The grantee replied on March 20, 1870, re-
questing walvers on various monetary excep-
tions, but made no reply to OEO about ac-
tions taken or planned to correct the above
deficiencies. On September 9, 1970, OEO
closed the report on the basis that corrective
actions would be monitored during an up-
coming fleld examination prior to refunding
and that the grantee’s lack of corréctive ac-
tions would be reported in subsequent audits.
‘We visited the grantee in March 1971 and de-
termined that seven of the eight deficiencies
had not been corrected. Grantee personnel
informed us that they had not replied to the
deficiencies because they were unaware that
a reply was required.

Case 2

On May 18, 1870, OEO requested comments
from & grantee in Texas on an audit report
prepared by a CPA which listed deficiencies
in the following areas.

1. Documentation and recording of non-
Federal share.

2. SBupervisory approval of time sheets and
travel vouchers.

3. Procurement and inventory procedures.

4. Personnel files and controls.

5. Centralized program administration.

The grantee did not respond to OEO on the
deficiencies, but on July 21, 1970, OEO closed
the audit report with a notation that the
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grantee had been instructed to furnish a
response to the weaknesses in the accounting
system and Internal controls. A subsequent
audit report received by OEO in September
1870 showed that none of the deficiencies had
been corrected.

Audit Reports Closed on the Basls of
Unverified Responses of Grantees

Case 1

On January 22, 1970, a CPA issued an audit
report on a grantee in Mississippi which
listed 23 deficiencies and recommendations
for corrective actions in financial manage-
ment and internal controls. OEO reviewed
the report and on June 1, 1870, forwarded it
to the grantee for action and response. By
letter dated June 11, 1970, the grantee in-
formed OEO that it had taken steps to im-
plement all recommendations in the audit
report. Without verifying the grantee’'s re-
sponse, OEO closed the audit file on Octo-
ber 21, 1970. On December 20, 1970, we visited
the grantee and determined that eight of
the deficiencies listed in the audit report had
not been corrected. These included fallure
to (1) reconcile the bank statement with
the books of account, (2) approve invoices
before payment, (3) verify payroll to person-
nel records, (4) post transactions in the
general ledger at regular intervals, and (5)
identify the applicable invoices on check
payments. The grantee informed us that it
would obtain assistance from the inde-
pendent accountant to correct the defi-
ciencies.

Case 2

A CPA issued an audit report in November
1969 which covered the activities of a grantee
in Georgia and which listed 12 deficlencles
in the grantee's accounting system and in-
ternal controls and recommendations for
corrective actions. By letter dated Novem-
ber 11, 1970, the grantee Informed OEO that
the CPA’s recommendations had been im-
plemented, and on this basis OEO closed the
audlt file on November 20, 1970. We visited
the grantee in December 1970 and found
that the following three deficlencies still
existed.

QUESTIONABLE EXPENDITURES CLEARED

In examining 46 closed audit reports which
had monetary exceptions totaling £9,160,000,
we found that OEO allowed #$8,995,000 as
charges to grant funds and disallowed
$166,000. The auditors questioned most of
the costs because (1) documentation was
inadequate, (2) the expenditure was not
provided for in the approved budget, (3) the
expenditure was In excess of approved
budgets, or (4) deficiencies existed in the
documentation relative to the non-Federal
contribution.

On a nationwide basls, monetary audit
exceptions for OEO grantees totaled $207.9
million for the period July 1, 1966, through
December 31, 1972. The total expenditures
incurred under all grants audited during this
period were about $5.4 billion. At Decem-
ber 31, 1972, of the $207.9 million In ques-
tioned costs, $113.4 million had been deter-
mined as allowable, $25.7 milllon was dis-
allowed, and $68.8 milllon remained un-
resolved.

PHASE III CONTROLS—REGULATION
OR RELAXATION

Mr. BIDEN. Mr. President, after 4
months of phase III, the voluntary wage-
and-price controls, it is becoming in-
creasingly evident that the general reac-
tion to the anti-inflationary program is
a disregard of meaningful phase II con-
trols. Administrative efforts to maintain
a policy of actively curbing the rising
cost of living with any effectiveness seem
nonexistent.
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James P. Gannon, addressing himself
to this issue in the Wall Street Journal
of May 30, 1973, states that, although
Treasury Secretary George Shultz prom-
ises brandishments to those who fla-
grantly violate the administration’s at-
tempt to curb the rising costs of living, he
has yet to use his “stick in the closet,”
the catch-phrase for the standby powers
which are available to him for violators of
the voluntary controls.

Mr. Gannon specifically points to the
ineffectiveness of fthe administration’s
economic program:

Wholesale prices in the first three months
of Phase III soared at a seasonally-adjusted
annual rate of 21% . .. In that 3 month
perlod, wholesale quotes of industrial goods
zoomed at an annual rate rate approaching
15%, the steepest In 2" years.

At the same time, Gannon notes the
administration’s claim that it is still
talking tough control strategy. Mr.
Shultz, after unveiling phase ITI, said
he would not hesitate to use all possible
means to punish the violators. Gannon
contrasts these adamant claims with the
fact that nothing yet has warranted ad-
minisrative control. He questions these
claims as rhetoric.

The administration, says Gannon, is
now faced with the crucial test of the
program—

In the midst of the worst Industrial price
inflation in two decades, the steel industry
has proposed a 4.8% price hike.

There is no way to predict how the
President’s Cost of Living Council’s court
will decide the bid. Gannon raises the
question:

Could this be the appropriate occasion for
the unused stick in the closet.

A case can be made that now is the crucial
time for the Administration to demonstrate
that it won't allow inflation to get out of
hand and that it is willing to whack a few
scapegoats. This might restore public con-
fidence.

The editorial also acknowledges the
question of the effectiveness of any puni-
tive system in a general demand-pull in-
flation. However, perhaps it deserves at
least a chance to prove itself.

I ask unanimous consent that the text
of the Wall Street Journal article,
“Phase III's Unused Stock in the Closet,”
be printed in the Recorp at this point
in my remarks:

There being no objection, the article
was ordered to be printed in the Recorb,
as follows:

Puase ITI's UNUsSED STICK IN THE CLOSET

{(By James P. Gannon)

WASHINGTON . —Somewhere in the White
House, there is supposed to be a closet with
a stick in 1it.

The “Stick in the Closet” is the Nixon
administration’s catch-phrase for the stand-
by powers it has to hit unions and companies
which flagrantly violate the quasi-voluntary
Phase 3 wage and price controls.

Treasury Secretary George P. Shultz first
referred to the stick on Jan. 11, in unveiling
the change from the mandatory Phase 2 con-
trols to what he called the “voluntary’ Phase
3 curbs. Seeking to distinguish the revamped
Phase 3 controls from the voluntary wage and
price guidelines of the EKennedy-Johnson
years, Mr, Shultz conjured up the “stick in
the closet” image and warned that “people
who don't comply voluntarily are going to get
clobbered.”
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Inasmuch as this is a time of feverish
searching into White House closets, which
contain plenty of skeletons if nothing else, it
seems timely to ask: Whatever became of the
stick?

What seems clear now, after more than
four months of the Phase 3 program, is that
the stick is more a rhetorical tool than a
practical anti-inflation weapon. Nixon ad-
ministration economic policy-makers, led
by Mr. Shultz, belleves strongly in basic
supply-and-demand strategles to control in-
flation, rather than in any selectlve punish-
ing of scapegoats who sin aaginst the wage-
price commandments. The mere existence
of Mr. Bhultz's shillelagh apparently was
meant to serve as a deterrent to a possible
widespread surge of follow-the-leader type
price increases that might follow the expira-
tion of Phase 2 controls.

To be sure, the Phase 3 stick has been
rhetorically brandished by Nixon administra-
tion economic officials with great vigor and
frequency. Alarmed by the widespread reac-
tion that the switch to Phase 3 was actually
an abandonment of meaningful controls, Mr.
Shultz and his cohorts verbally swing the
stick in an effort to restore some of the con-
trols program’s damaged credibility.

MR. SHULTZ' WARNINGS

Only a day after he unveiled the Phase 3
program, Mr. Shultz, who didn’t like news-
paper headlines that said the White House
had “scrapped” controls, summoned & small
group of newsmen to his Treasury office to
say that the Phase 3 closet contained not
only a stick, but a shotgun, a baseball bat and
an arsenal of other weapons. And the govern-
ment wouldn’'t hesitate to use them, Mr.
Nixon's economic policy architect warned.

In the days that followed, as price indexes
began ringing inflationary alarms, the ad-
ministration kept talking a tough controls
strategy. William Simon, the new No. 2 man
at the Treasury, warned that “Phase 3 is
going to get tough if toughness is warranted.”
Mr. Shultz even strode into that corporate
lions’ den, the prestigious Business Council,
to warn that “someone will get clobbered” if
the price and wage rules are broken. “If any
of you want to offer yourselves up as that
juicy target,” the Cabinet officer told the
businessmen, “we’ll be delighted to clobber

ou.”
% So, much has been heard of the stick in the
closet. But very little—almost nothing—has
been seen of it.

That’s not because everything on the infla-
tion front is going swimmingly, of course, As
everyone from housewives to purchasing
agents knows, the pace of price increases
since the Phase 3 program began has been the
worst since the Korean war inflation of 1951.

Wholesale prices in the first three months
of Phase 3 soared at a seasonally-adjusted an-
nual rate of 21.2%. Forget for a moment the
stunning 37.3% annual rate of gain in prices
of farm products, processed foods and feeds,
and look just at that segment of the economy
that ought to be most susceptible to persua-
sion by the “stick in the closet”—industrial
prices. In that three-month period, wholesale
quotes of Industrial goods zoomed at an an-
nual rate approaching 15%, the steepest in 22
years.

The industrial price escalation reflects siz-
able markups on steel, nonferrous metals, oll,
coal, gasoline, textiles, machinery and many
other basic goods. The price of lumber has
gone up so much under Phase 3 that, if the
White House had to go out today and buy a
new stick to put in the closet, it would cost
nearly 23 % more than in January.

But who has been “clobbered"? Despite
the price outbreak, there hasn’t been a single
case of a company feeling the whack of the
Phase 38 strick. The general level of wage set-
tlements under Phase 3 has been much more
stable than prices; still, there have been nu-
merous settlements exceeding the admittedly
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fuzzy 5.5% wage standard, but no disciplining
of labor chieftains, either.

Administration men cite various moves as
evidence that there really is a stick, but the
evidence isn't very persuasive. In March, re-
acting to climbing fuel prices, the Cost of Liv-
ing Council reimposed limited mandatory
price controls on 23 oll companies. But it has
already begun relaxing these in the face of
shortages that the companies contend are
worsened by the price curbs.

Under political pressures that included a
march on Washington by homebuilders, the
Cost of Living Council seven weeks ago held
public hearings on the soaring price of lum-
ber, Despite the implication that it would
stiffen lumber price controls, the Council
hasn't followed the hearings with any such
action; it is still studying the situation.

As pot roast became a luxury and house-
wives began boycotting the butcher, the
White House took another action that's more
symbolic than real: placing price ceilings
on beef, pork and lamb at a time when those
prices were at historic highs. By locking the
barn after the inflationary stampede, the ad-
ministration again demonstrated its reluct-
ance to tighten controls in any way that
really puts the squeeze on anyone.

Currently, the administration faces what
may be the crucial test of the whole stick-
in-the-closet idea. In the midst of the worst
industrial price inflation In two decades, the
steel industry, led by U.S, Steel Corp., has
served up a 4,89 price hike, effective June 15,
on about 459% of the industry product line,
principally sheet and strip. Now the ball is in
the Cost of Living Council's court, where offi-
clals are study the situation.

In the Eennedy-Johnson era, steel price
hikes prompted anti-inflationary sticks to
emerge from the White House closet even
though there wasn't any direct price-control
program. Several timea during the 1960s,
steelmakers trooped down to the White House
to have their allegedly greedy knuckles
rapped by wrathful Presidents. It became a
sort of ritual dance in which the steelmakers
stuck their necks out, took a couple of licks,
and retreated halfway, leaving everybody
with the feeling that something had been ac-
complished.

There’s no way to predict how the Cost of
Living Council will handle the steel-price bid,
But it's fair to say that if it doesn’t do any-
thing to forestall or reduce a price hike that's
bound to ripple throughout the economy in
coming months, the stick in the closet can
be put down as a myth. r

A DEBATABLE ISSUE

There's room for debate over whether the
stick really ought to be wielded with force
and frequency, of course. A case can be made
that now is the crucial time for the adminis-
tration to demonstrate that it won't allow in-
flation to get out of hand and that it's willing
to whack a few scapegoats. This might re-
store public confidence.

Administration men argue another case:
that beating the lumber Industry, oil men or
farmers over the head with a price stick isn't
going to solve supply tightness in lumber, ofl
or meat. The administration's anti-inflation-
ary strategy is to find ways to boost produc-
tion or imports of products that are under
heavy demand pressure.

The administration, in fact, seems ready
to accept a considerable degree of price up-
turn in a perlod of strong demand, such as
the present. Prices, Mr, Schultz like to tell
listeners, have an essential rationing function
to perform by allocating scarce suppllies
among those willing to pay what the traffic
allows.

Thus, classlc supply-demand economics Is
dominating the administration’s policy today
and probably will as long as Mr. Shultz, an
ardent free-market disciple, remains in
charge. It's difficult to fit a punitive stick
into that philosophical closet. After a'l, if a
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businessman is only helping to ration a scarce
commodity among all those customers lined
up at his door, should he be walloped for it?

Maybe the administration economists are
right in their judgment that a general de-
mand-pull inflation can't be effectively and
equitably controlled by application of the
stick. But if the stick is any more than a rhe-
torical wand, now's the time to prove it. If
not, they ought to quit kidding everybody
about the contents of that closet.

COMMENDATION OF 1973 MINNE-
SOTA LEGISLATURE

Mr. MONDALE. Mr. President, the
1973 session of the Minnesota Legislature
achieved a record which is in many ways
remarkable. It is the first legislature in
Minnesota's history in which the Demo-
cratic Farmer-Labor Party has held a
majority in both the house and senate.

Among the most important legislative
gains made this year were the ratifica-
tion of the Equal Rights Amendment,
the lowering of the age of majority to
18, approval of a school aid bill which
provides special benefits for disadvan-
taged students, reform in the organiza-
tion of State government, tax relief for
homeowners and renters, and passage of
several major environmental measures.

But notwithstanding the many signifi-
cant bills which were adopted this ses-
sion, I believe the greatest achievement
was in the approval of new rules designed
to increase openness in the legislature
itseli. As a result, the press and the pub-
lic this year were able to attend most
committee meetings and to follow the
activities of the legislature more closely.
This in turn helped to permit a better
understanding of the legislative process
and to encourage more responsive gov-
ernment.

Many of the candidates who ran for
legislative office last November promised,
if elected, to work for greater openness
in government. They deserve great credit
for having opened up the legislature to
full public view because of their dedica-
tion. I believe the 1973 session may be
remembered as among the most far-
sighted and productive in our State’s his-
tory. Its achievements are worthy of na-
tional attention.

I would like to urge my colleagues in
the Senate to take a moment to read two
editorials which recently appeared in the
Minneapolis Tribune and the St. Paul
Pioneer Press, expressing the sense of
pride the citizens of Minnesota can right-
ly take in the openness that was achieved
by the legislature this session.

Mr. President, I ask unanimous con-
sent that the full text of the following
editorials be printed in the Recorbp:

There being no objection, the edito-
rials were ordered to be printed in the
REecoRrb, as follows:

THE LEGISLATURE'S RECORD

The Minnesota Leglslature’s 1973 session
was both productive and disappointing—
productive because of the major accomplish-
ments, the quantity of legislation enacted,
the movement on issues that had never gone
anywhere in previous sessions; disappointing
because some worthwhile bills were passed
only in watered-down form and because the
lawmakers failed to act on some crucial bills,
But this sesslon was also the most open in
the state's history—and that may turn out
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to be this Legislature’s most significant ac-
complishment in the long run.

The major accomplishments began early
in the sesslon with the ratification of the
Equal-Rights Amendment to the U.S. Con-
stitution and the enactment of a law pro-
viding for party designation for legislative
candidates. The list continues with the low-
ering of the age of majority to 18; the open-
ing of the state’s liquor-wholesaling system
to increased competition; the enactment of a
school-aid bill that will be of special benefit
to central-city districts because of its provi-
sions for school systems with high concen-
trations of disadvantaged students; the long-
overdue abolishing of the township relief
system, which will ease an inequitable bur=-
den on Minneapolis taxpayers.

This Legislature can also take credit for
reorganizing state government, in line with
a proposal of the Loaned Executives Action
Program, by establishing departments of
finance and personnel; for providing more
tax-relief for homeowners and renters; for
removing Inequities from the mechanic’'s-
lien law; for increasing state funding of
grants and scholarships for college students;
for strengthening the open-meeting law;
for making Minnesota one of the few states
to become involved in the regulation of cable
television; for approving a state zoo; for
voting a bonus for Vietnam veterans; for
providing better protection for the Lower St.
Croix River and for the land around tourist
attractions; for allocating #$1.5 million for
the establishment of regional recycling
plants; for resisting an attempt to phase out
the state's Pollution Control Agency.

The Legislature had a mixed record on con=-
sumer legislation. It provided only a minimal
requirement for open dating of perishable
foods, after rejecting a broader bill that
would have been far more useful to shoppers.
It took the heart out of a bill that would
have allowed druggists to advertise prescrip-
tlon-drug prices, leaving only a requirement
that pharmacists post prices and answer tel-
ephone Inquiries. It imposed regulations on
hearing-ald sales—but only sales to persons
under the age of 18 or over 60. On the other
hand, the Legislature did approve a bill call-
ing for the posting of gasoline octane rat-
ings and another requiring funeral directors
to itemize their bills.

A major disappointment, however, was the
Legislature's fallure to deal with the need
for clarifying the roles of metropolitan agen-
cles in such a way as to establish the plan-
ning and coordinating authority of the Met-
ropolitan Council. Another was its failure to
end the impasse between the council and
the Metropolitan Transit Commission over
what kind of mass-transit system is to be
built in the Twin Cities area. Still another
was its failure to pass a no-fault auto in-

surance bill. Also, disappointing was the fail-

ure of Gov. Anderson to provide strong lead-
ership in some of these areas.

On balance, however, the session was pro-
ductive—far more productive than it was dis-
appointing. And with the scheduling flexi-
bility now avallable to it, there is a chance
for the Legislature to erase the disappoint-
ments when it reconvenes next January. As
for this session’s openness, which saw rules
and conference committees open to the pub-
lic for the first time, it proved that the light
of public scrutiny need not inhibit the free,
full and, at times, heated discussion of is-
sues that is necessary to the legislative proc-
ess. The opening up of the Legislature is to
the credit of the DFL majorities in the Sen-
ate and House whose campalign pledge it was
to do so. And it is to the credit of the entire
Legislature that the openness was made to
work.

LEGISLATURE PROVES IT CAN MoOVE OPENLY

One area in which the Minnesota Legisla=
ture has made considerable progress during
the 1973 session is openness.
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Many DFL candidates made openness In
state government a campalgn issue last fall.
To their credit, they followed through when
they gained a majority in both the Senate
and the House, and established rules that
opened up many committee meetings that
formerly were closed to the public and the
press. Meetings of the Rules committees were
opened for the first time, as were the meet-
ings of Senate-House conference committees.

Not that the Legislature has ever been a
darkly secretive place. But many commit-
tees had been closed traditionally and occa-
sionally important business was conducted in
unscheduled, secret sessions. There seemed
to be fewer of the secret discussions this year,
along with the greater visibility of commit-
tee work. The public and the press have been
able to observe the legislators wrestling with
all kinds of problems—fiscal and philosophi-
cal—on a day-to-day basis during this ses-
sion.

This increased openness does two things.
It enables the voter who really cares about
what his elected representatives are doing to
follow their actions more closely. And it al-
lows the press to present a more complete re-
port on the Legislature’s daily business. The
result should be a greater understanding of
the legislative process and of the legislators’
problems.

Reporters were pleased to find that they
could get into any committee meeting they
wanted to. Their freedom of coverage was s0
extensive that one newsman jokingly remark.
ed, “We were wishing they’d close the Adult
Committee meetings—we got so bored.”

What a refreshing contrast that is to the
complaints of reporters who have been
banned from meetings of local government
bodies and school boards, or who have had
to pursue elected public officlals to secret,
unscheduled meetings in order to gather the
news. Some public officlals seem to devote as
much effort to circumventing the state’s
open-meeting law as they do serving their
constituents.

We hear all sorts of supercilious claptrap
about why village councils and school boards
should meet in secret. Some matters are just
too delicate to be aired in public, elected of-
ficlals claim. Or some officials will be afraid
to speak, while others will seek publicity, if
they are forced to debate the issues in public.

Our legislators have demonstrated just how
ridiculous those excuses are. Legislative com=
mittees dealt with all sorts of controversial
and delicate issues in public sesslons. Legis-
lators who had something to say did not seem
unduly reluctant to speak and there were no
outlandish cases of grandstanding. Most leg-
islators seem to be accepting the fact that a
public body should do its work in publie. If
the state’s problems can be dealt with openly,
there 15 no reason that the lesser problems
of a village or a school district cannot be
solved in an equally open manner,

Whatever quarrels one may have with the
actions of the Legislature during the 1973
session, there is no denying that they did
their work in full view of the public. We ap-
plaud them.

RETIREMENT OF DILLON GRAHAM

Mr. SPARKMAN. Mr. President, my
good friend Dillon Graham, who first
came to Washington with the Associated
Press in 1934 and who has covered Cap-
itol Hill for AP almost continually since
1947 is retiring today. I know that all
Members of this body share the high re-
gard and deep respect that I have for
Dillon.

Dillon first joined the AP in Atlanta
in 1929, and, in addition to Atlanta and
Washington, he has served AP in Char-
lotte, N.C., and in New York City. In the
many years that I have known Dillon
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Graham, he has always been completely
thorough and fair in carrying out the re-
sponsibilities that he had in covering
the news here in the Nation’s Capital.

Dillon and his lovely wife Gigi are
moving to Myrtle Beach, S.C. I shall miss
them, as will the other Senators. I wish
for them the very best, and I hope that
it will be possible for them to come back
to Washington often to visit with us dur-
ing the years ahead.

SOVIET COPYRIGHT LAW

Mr. McCLELLAN. Mr. President, on
March 26, I introduced S. 1359 to amend
section 9 of the Copyright Act in response
to events surrounding the adherence of
the Union of Soviet Socialist Republics
to the Universal Copyright Convention.
The Authors League of America, various
Soviet affairs scholars and others have
expressed to me their serious concern
that the purpose of the Soviet ratifica-
tion of the Copyright Convention was
primarily to facilitate the suppression
abroad of the writings of dissident Soviet
authors. My bill provides that a U.S.
copyright secured to citizens of a for-
eign nation shall be deemed to vest in
the author of the copyrighted work, or
his voluntary assigns.

In my remarks on March 26, I stated—

Before this legislation is processed by the
Congress it will obviously be desirable to
secure clarification of the intentions of the
Soviet Government,

The most reliable method of judging
the true intention of the Soviet Govern-
ment is to consider, to the extent that it
can be ascertained, the analysis of So-
viet authors and intellectuals. I have pre-
viously brought to the attention of the
Senate an open letter on this subject by
a distinguished group of Soviet intellec-
tuals to the United Nations Educational,
Scientific, and Cultural Organization.

The New York Times of May 28 con-
tains a dispatch from Moscow reporting
recent events relating to the Soviet ad-
herence to the Copyright Convention.
The article states—

The intent of the Sovlet decision has be-
come increasingly clear in informal discus-
sions with Soviet publishing officlals and
authors. It is, first, to stop the flow of under-
ground literature to Western publishers.

The May 28 issue of Time included an
article based on an interview with Zhores
Medvedev, a leading Soviet intellectual
and biographer of Alexander Solzhenit-
syn, the foremost living Russian novelist.
The article states in part:

Why has Medvedev risked his Soviet citizen-
ship by publishing the book now? In a con-
versation with Time Correspondent Lawrence
Malkin in London last week, Medvedev dis-
closed that he had completed the biography
before he was granted permission to leave
the Soviet Union. When he learned that the
U.8.8.R. was going to join the Unlversal Copy-
right Convention on May 27, he decided that
he would publish the book as soon as possi-
ble, He obviously was convinced that the new
copyright law would enable Soviet officlals
to censor writers who are critical of Soviet
soclety.

Moreover, said Medvedev, once the dead-
line has passed, “a direct approach (to a pub-
lisher) may become a criminal matter.” As
for whether he will be allowed to go home
agaln, Medvedev remarked dryly that Soviet
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officials “must read the book and make their
own decisions.”

Mr. President, I ask unanimous con-
sent that the articles from the New York
Times and Time be printed in the
RECORD.

There being no objection, the articles
were ordered to be printed in the Recorp,
as follows:

[From the New York Times, May 28, 1973]

Sovier UnIioN JoINs COPYRIGHT NATIONS

Moscow, May 27.—Confusion appeared to
reign in the Soviet publishing industry and
among writers as Moscow's adherence to the
International Copyright Convention became
effective today.

“Absolutely nothing is yet decided,” said
a spokesman for the domestic copyright of-
fice when he was asked how the Soviet Union
planned to implement its controversial deci-
sion to enter international copyright arrange-
ments,

By becoming a member of the convention—
concluded in 1952 in Geneva—the Soviet
Union undertook to grant the same protec-
tion to foreign authors as it accords to its
own citizens. Similarly, Soviet authors be-
came entitled to copyright protection in other
member countries. Previously, each side
could reproduce the other's work at will.

Although two months have passed since
Moscow declared its intentlon to join the con-
vention, no Soviet agency appears to have
been empowered to deal with the vast amount
of work involving foreign contract negotia-
tions and royalty payments.

VAGUE REFLIES GIVEN

Inquiries made on Friday at Government
offices authorized to deal with foreigners
on publishing matters ylelded either no com-
ment or vague replies.

The foreign relations department of the
State Committee on Publishing, which runs
this country’s vast book trade, sald no one
would be avallable all day for questions.

The foreign commission of the Soviet
Writers Union also had no comment. Callers
were advised that all officlals were attending
an international conference of literary crit-
ies, under way in Moscow.

Only at the Administration for Copyright
Protection, a domestic agency, was some ex-
planation offered. Regina M. Gorelik, head of
the agency's ‘foreign department, said that
pending a decision on international copy-
right arrangements, “technical questions™
were being referred to her department.

The evident disarray tended to reinforce
a widely held impression that the decision
to join the copyright convention had been
a sudden top level move, presumably by the
ruling Politburo, and had caught executive
agencles totally unprepared.

However, the intent of the Soviet decislon
has become increasingly clear in informal
discussions with Soviet publishing officials
and authors. It is, first, to stop the flow
of underground literature to Western pub-
lishers and, second, to try to promote the
marketing of Soviet fiction and nonfiction
through foreign channels.

Domestically, the Soviet copyright move
does not portend any increase in the num-
ber of Western authors available to the aver-
age reader here. In fact, the new requirement
that royalties will have to be paid to foreign
writers, at least in part from the Govern-
ment’s dollar reserves, is likely to reduce the
number of book titles that will be translated
here.

Although the Soviet Government is mak-
ing an all-out effort to improve relations with
the United States in the political and eco-
nomiec spheres, this does not imply any relax-
ation on the inflow of ideas and information
from abroad.

Boris Stukalin, chalrman of the Govern-
ment's State Committee on Publishing, made
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this clear In an interview published in March
in the foreign-affairs weekly New Times.

“The Soviet Union will continue to ac-
quaint its cltizens with the best in progres-
sive world culture. Needless to say, writings
advocating war and violence, immorality,
chauvinism and ways of life alien to us will
not be disreminated.”

Writers and publishers in the United
States have expressed concern at the prospect
that the Soviet Government can claim copy-
right control over works of Soviet citizens
and can take Western publishers to court if
they publish unauthorized Soviet writers.

The Authors League of America has sought
legislative action to prevent Moscow from
using American courts for that purpose.
Senator John L. McClellan, Democrat of
Arkansas and chairman of the Senate Judi-
ciary subcommittee on copyright, has been
reported to share the league’s concern.

[From Time, May 28, 1973]
HOMAGE TO SOLZHENITSYN

(Is it possible that we are again on our way
toward the rule of violence and tyranny? Is
art, after sparkling before us in a few—and
certainly not in all—colors of the rainbow
destined again to be painted in just one
color?)

The questions are asked by Russian
Geneticist Zhores Medvedev, a leading Soviet
intellectual and close friend of the man
who for years has had to bear the weight of
officlal Soviet censorship—Alexander Solzhe-
nitsyn. That such questions are being put
forward by a Soviet cltizen who has been
given official permission to live in London for
a year—and presumably could be “recalled”
home for simply asking them—is significant
enough. Even more important, they have
been raised in the first biography by a Rus-
sian of the country’s greatest llving novelist.

Ten Years After One Day in the Life of
Ivan Denisovich, which will be initially pub-
lished (in Russian) by Macmillan of Lon-
don this week, is described by Medvedev as
a Festschrift (German for a written hom-
age). In part, it is a vivid account of an
artist who has struggled to write and publish
under extraordinarily hazardous conditions.
Ten Years is also a detalled analysis of Soviet
cultural life from Nikita Khruschev's brief
era of liberalization in 1962 (when One Day
was published in the Soviet Union) down
through the repressive climate of the present
day.

TRAGIC HISTORY

At the center of the book is the tragic
literary history of Solzhenitsyn. Ironically,
his troubles began with the publication of
One Day by the literary magazine Novy Mir in
1862, Eventually that book became an in-
creasingly intolerable burden to the new
leadership of the Communist Party. In the
shifts of party policy that followed Khrush-
chev's downfall, mere mention of any crimes
committed in the Stalinist era was anathema.
Friends of Solzhenitsyn who tried to defend
his subsequent anti-Stalinist books (includ-
ing The Cancer Ward and The First Circle)
were condemned by the official press, and
many lost their jobs. Solzhenitsyn himself
was ousted from the Soviet Writers Union in
1969,

Alexander Tvardovsky, one of Russia’s best
known poets, had published One Day while
editor of Novy Mir. He soon fell into disgrace
and was forced to leave the magazine. At his
funeral in 1971, writes Medvedev, no friends
were allowed to give eulogies. The ceremo-
nies were strictly supervised by party func-
tionaries who made no mention of Tvardov-
sky's role in the publication of Russia's great
postwar novel.

Medvedev singles out a number of people
who have made notable efforts to discredit
Solzhenitsyn. For instance, Culture Minister
Yekaterina Furtseva helped prevent Solz-
henitsyn from receiving the 1964 Lenin Prize
for Literature, one of the Soviet Union’s
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most prestiglous awards. Medvedev also at-
tacks Victor Louis, a roaming Soviet corre-
spondent noted for providing leaks on Soviet
policy shifts to the Western press. The author
describes him as a “special agent of the
EKGB.” Louis, claims Medvedev, planted a
stolen copy of BSclzhenisyn's The Cancer
Ward with the Russilan émigré publication
Posev, which is based in West Germany. Since
this magazine is considered an anti-Soviet
journal, its publication of a book by a Rus-
sian writer may constitute grounds for ar-
rest and imprisonment.

Interestingly enough, Medvedev reserves
some of his strongest criticlsm for Western
publishers. Solzhenitsyn, he writes, was “ap-
palled” by the poor translations of One Day.
Further, says Medvedev, Dial Press and Far-
rar, Straus & Giroux published The Cancer
Ward without permission (the publishers
deny it). Medvedev also clalms that Praeger
Publishers ignored his repeated requests on
behalf of Solzhenitsyn that they provide rare
drugs for a dying Russian girl from royaltles
that the company had agreed to pay the
writer for One Day. A Praeger spokesman has
denied this charge, too, insisting that “there
never was any question of our refusing to
pay royalties to Solzhenitsyn.”

Perhaps the worst villains in the book are
the Swedes. According to Medvedev, Gun-
nar Jarring, the Swedish ambassador to Mos-
cow, did not even send a customary cable
of congratulation to Solzhenitsyn when he
won the Nobel Prize. If the Swedes had of-
fered to help Solzhenitsyn receive the prize
instead of backing away timidly after learn-
ing of Soviet displeasure, Medvedev argues,
the Russians, would have granted Solzhen-
itsyn the right to return to his homeland,
which otherwise he feared would be refused
him.

DIRECT APPROACH

Why has Medvedev risked his Soviet cit-
izenship by publishing the boock now? In con-
versation with Tiume Correspondent Lawrence
Malkin in London last week, Medvedev dis-
closed that he had completed the biography
before he was granted permission to leave
the Soviet Union. When he learned that the
U.S.SR. was going to join the Universal
Copyright Convention on May 27, he decided
that he would publish the book as soon as
possible. He obviously was convinced that
the new copyright law would enable Soviet
officlals to censor writers who are critical of
Soviet soclety.

Moreover, sald Medvedev, once the dead-
line has passed, "“a direct approach [to a
publisher] may become a criminal matter.”
As for whether he will be allowed to go home
again, Medvedev remarked dryly that So-
viet officials “must read the book and make
their own decisions.”

WATER TO MAKE UTAH GO

Mr. MOSS. Mr. President, un the 22d
of May of this year, the Utah congres-
sional delegation, accompanied by the
Governor of the State of Utah, and with
a number of knowledgeable officials of
that State, testified before the Appro-
priations Committee on behalf of fund-
ing for the Central Utah projeect and
especially funding for the Bonneville
Unit of that project. I was totally
shocked and dismayed to iearn that on
the day following a Dr. David Raskin
appeared before the subcommittee and
asked that appropriation of funds for
Central Utah project be terminated. Dr.
Raskin, who claims to be a resident of
the State, cited some unbelievably in-
accurate figures on the question of water
supply in the Great Basin and especially
in the Salt Lake City area. He argued
that there was adequate water available
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for the remainder of the century and
then cited figures that some fishing
streams and other areas would be
changed by building the project. He also
took the occasion to again urge that Lake
Powell be drained down to half of its
capacity, blithely ignoring the adverse
impact that this would have on the
building of the remaining projects in the
Upper Basin and the loss of electric
power to be generated at the dam. Never
in my experience have I seen such an
irresponsible argument presented from a
resident of Utah concerning the needs
in my State for water supply.

On the 29th of May, the Salt Lake
Tribune, one of our great daily news-
papers in Salt Lake City, printed an edi-
torial which was in part an answer to
the irresponsible allegations of Dr.
Raskin. I ask unanimous consent that
the editorial entitled “Water To Make
Utah Go" be printed in the REcorb.

There being no objection, the editorial
was ordered to be printed in the RECORD,
as follows:

WaATER To MAKE UTAE GoO

For 17 years the Central Utah Project has
been authorized by Congress, yet the most
complex of its units—the Bonneville Unit—
stands only 14 percent complete. The reason?
Primarily the reluctance of Congress to ap-
propriate money to build the combination of
dams, canals, tunnels and earthworks to
bring urgently needed water to the fast-
growing Wasatch Front.

Initially, cost of the Bonneville Unit was
estimated at a half billion dollars. This was
based on a construction schedule envisioning
a 1968 completion date. Considering the
dalliance of Congress in appropriating money,
coupled with ongoing inflation, the validity
of the cost estimate and the construction
schedule comes into question.

In an appearance before Senate and House
public works appropriations subcommittees,
Utahns, including Gov. Rampton and officials
from water districts, sought $23,796,000 in
CUP construction funds for fiscal year 1974.
The money would include about $20 million
for the Bonneville Unit.

The $20 million contrasts sharply with the
niggardly #£6,280,000 the Nixon administra-
tion has asked for. The wisdom of frugality
in government expenditures cannot be ques-
tioned. Neither can the premise that exorbi-
tant federal spending contributes substanti-
ally to inflation be very seriously doubted.

Yet, there fs something “penny wise and
pound foolish” about not appropriating
enough money to quickly finish a vitally
needed water project, one that has already
cost more than $80 million.

Despite repeated rosy prediction by presi-
dential economic advisers that the threat of
inflation is going to ease, the truth is prices
have continued to climb. Even the economic
guidelines outlined by Phase III administra-
tors allow a national inflation rate of 3 per-
cent.

That being the case, If Congress continues
to deny the CUP needed construction funds
the whole project is in danger of becoming
prohibitively costly.

But, putting the matter of costs aside, the
fact remains that Utah needs the water the
Central Utah Project, particularly its Bon-
neville Unit, will provide. During the same
hearings attended by Gov. Rampton, water
officials testified to need for more water dis-
tribution and retention facilities.

Robert I. Hilbert, manager, Salt Lake
County Water Conservancy District, was one
of those concerned water managers. He told
the subcommittees that a continued slow-
down of the Bonneville Unit could mean
that “if we are subjected to a below-normal
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precipitation condition the (district) will be
required to initlate a positive water-ration-
ing program.”

With the ability of existing facilities to
continue supplying sufficient water to people
and industry along the Wasatch Front al-
ready in some jeopardy, it becomes manda-
tory that the Central Utah Project's Bonne-
ville Unit be completed soon. The same ap-
plies, possibly to a lesser degree, to the other
CUP units.

To appropriate less than the $23,796,000
requested by Gov. Rampton, Utah’'s congres-
sional delegation and other Utahns would be
parsimony of the highest order. It is, ad-
mittedly, trite, but the fact remains, Utah
needs the water, it can't afford to go ahead
without it, The CUP is the only way to get
water where it is needed today and will be
needed even more tomorrow.

A STUDY OF FUEL AND ENERGY
POLICY

Mr. JACKSON. Mr. President, last
Friday, May 25, as chairman of the Sen-
ate Committee on Interior and Insular
Affairs, I authorized Senator James
Asourezk of South Dakota to conduct a
field hearing in Sioux Falls as part of the
Interior Committee’'s current study of
fuels and energy policy.

This particular hearing dealt with the
very serious fuels shortage confronting
the Nation and particularly with respect
to the problems facing the agricultural
sector.

Senator ABoUurezk has presented to me
a very fine report summarizing some of
the important testimony given at this
hearing. Since this information is very
relevant to the Senate’s consideration of
S. 1570, the emergency petroleum alloca-
tion bill, which will be debated in the
Senate tomorrow, I ask unanimous con-
sent that his report to me of this hearing
be printed in the Recorp.

There being no objection, the report
was ordered to be printed in the Recorp,
as follows:

May 31, 1973.
Hon. HENRY M. JACKSON,
Chairman, Senate Interior Committee, New
Senate Office Building, Washington, D.C.

DeArR MR. CHAIRMAN: As you are so keenly
aware, this is a crucial time for action to
allocate adequate supplies of gasoline and
diesel fuel to agricultural producing areas of
the nation.

It is for this reason that you authorized
me to conduct a special hearing of the full
Senate Interior Committee In Sioux Falls on
May 25 on fuel supply, especially as this sup-
ply is needed by farmers and ranchers.

Because of the critical nature of this situa-
tion, I have prepared this letter as an interim
and immediate report on our hearing prior to
recept of the hearing record.

Nebraska Governor J. James Exon, one of
the witnesses who filed a statement with the
Committee, summarized the situation suc-
cinctly with this comment:

“Where the cut-off of fuel has already oc-
curred on a limited basis, the pattern is most
evident of how rapidly a widespread shortage
for a few days during harvest could reach the
frightening stage of a calamity. Allowed to
spread for only a few critical weeks during
planting or harvest and you have the stage
set for a national emergency that would
threaten disaster to the entire natlon.”

Mr, Chairman, after listening to more than
30 witnesses in Sioux Falls, reviewing testi-
mony of those who filed statements with the
Committee and visiting with scores of others,
I am convinced that Governor Exon is not
exaggerating by one iota a situation that
could occur.
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I am as equally convinced that the pres-
ent voluntary program of this Administration
will not avert such a disastrous situation.

And, I am alarmed by how the restrictions
on the amount of fuel available to the Mid-
western agricultural producing states will
cripple many businesses and industries, proc-
essing and marketing and all of them im-
portant to the economic well-being of the
Upper Great Plains region.

Testimony &t the hearing is most relevant
to the evaluating the voluntary program of
the Administration and the need for S. 1570,
which would make action by the Adminis-
tration mandatory.

THE FUEL FARM SUPPLY

For several reasons, farmers and ranchers
need more fuel this year than they did last.
An extremely wet Fall in many areas made
it impossible to do Fall plowing. That delay
caused the ground to be hard this year re-
quiring extra fuel for plowing this Spring.
Farmers are planting extra acres as request-
ed by the Administration.

The Agriculture Department reports that
as of May 1, approximately 50 per cent of the
50,000,000 additional acres removed from the
set-aside program had been planted.

PFarmers and ranchers, In many cases, are
having great difficulty obtaining fuel for their
present operations. This occurs for two major
reasons: the major oil companies are pro-
viding from 85 to 100 per cent of the fuel
that they provided in 1972. Many independent
dealers have had their supplies cut off. Many
others have been told that they will not have
supplies after a specified date or that their
supply is on a month-to-month basis. Farm-
ers who have relled on independent dealers
for their fuel are being refused fuel supplies
from outlets of the major companies, which
have told their retall outlets to refuse new
customers. Some farmers have obtalned fuel
only by paying a premium price on what is
plainly a black market.

One farmer near Wolsey, South Dakota,
who testified at the hearing, farms 5000 acres
of land and feeds 7000 head of cattle. He had
purchased his fuel from an independent deal-
er. The independent dealer lost his source
of supply. Outlets of the major companies
could not supply him. At present, he has
about 10 days supply of fuel.

Maurice Bergh, farmer near Florence, South
Dakota, summarized the feeling of all farm-
ers, I belleve, with this comment: “As farm-
ers, we can face drought, floods, hail, winds
or almost any natural disaster and come
fighting back, but we will not accept a dis-
aster caused by man's planning or lack of
planning. Agriculture must have top priority
in the use of petroleum products—not only
the farmer but those who are handling agri-
cultural products must have high priority.”

The unavailability of fuel for farmers and
ranchers has to some degree already limited
our farm production, the degree to which will
not be determined until it is determined how
many acres have been planted.

If the present situation is allowed to con-
tinue the nation, as Governor Exon warns, is
heading for a natlona] disaster.

One of the most disturbing comments at
the hearing was a report from one farmer
that custom combiners, who harvest a sub-
stantial portion of the grain in the Upper
Great Plains, are not now planning to move
their equipment northward in the harvest
season because they do not have assurance of
a fuel supply to operate this machinery. Those
who relled on custom combiners cannot get
fuel for any alternative machinery because
all allocations are being based on 1972 sup-
plies. This is true also for farmers who have
purchased larger tractors requiring more fuel.

Besides requiring additional fuel for plant-
ing and for all of the farm operations
through harvest, additional fuel is required
for transporting these farm. products. Gov=-
ernor Exon reports that Nebraska has the
most extenslve tie-up of transportation in the
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history of the state, with 472,000,000 bushels
of grain in their elevators.

The representatives of the trucking indus-
try in South Dakota report that their fuel
supplies range from 70 to B0 per cent of their
supply in 1972. New contracts for fuel have
a minimum increase of 50 per cent over last
year. The need for fuel by the trucking indus-
try is 130 per cent of that requirement last
year.

The supply of LP gas for drylng crops cre-
ates another impending crisis. The suppliers
of this fuel have no assurance of the amount
that they will have this year. The general
estimate is that about 40 per cent of the
supply last year will be avallable this year.
A cooperative manager in Tyndall, South
Dakota, emphasizing that a large part of
the milo and corn has to be dried for safe
storage and shipment, projects that the
shortage of this fuel could create a potential
loss of $200,000,000 of farm products of
South Dakota.

Besides the effect on agriculture and re-
lated business, the restrictions on fuel sup-
ply 1s causing many other economic losses
in South Dakota:

INDEPENDENT DEALERS

Hunreds of independent oil dealers have
been forced out of business in the Midwest.

CONSTRUCTION

A spokesman for the construction industry
of South Dakota foresees that the severe
shortages, already affecting some construc-
tion work, will affect some 300 South Dakota
businesses with as many as 30,000 people be-
ing out of work.

TOURISM

This is the second largest industry in South
Dakota. Restrictions on fuel supply threaten
serlously this important industry to my state.

PUBLIC BODIES

Bchool districts, municipal bodies and other
public bodies are unable to get bids for the
heating fuel that they will need this Fall.
Bids for part of the supply are at a greatly
increased price.

The President has the authority to act
to meet these crises under authority already
given to him by the Congress. The voluntary
program is not working. He should immedi-
ately require mandatory allocations under
this authority. The nation cannot gamble
on either its fuel or food supply. That man-
datory action must be required by passage
of 8. 1570.

Accompanying this letter are summary
comments from key witnesses at the hear-
ing in Sioux Falls. I believe they provide a
body of valuable evidence for support of
8. 1570. .

With best wishes,

Sincerely,
JAMES ABOUREZK,
U.S. Senate.

COMMENTS AT INTERIOR COMMITTEE HEARING,
Sroux FaLis, 8, Dax., May 25, 1973

Ed Smith, Vice President of the National
Farmers Union and President of the North
Dakota Farmers Union, Jamestown, North
Dakota: In North Dakota, fuel distributors,
both retail and bulk, are existing on a
month-to-month basis, if not on a day-to-
day basis, and are hoping that somehow they
will be able to secure adequate supplies. Al-
most every outlet has had some restriction
placed on their supply. He urged national
planning to avert a crisis at harvest time and
an Investigation to see if the anti-trust laws
are being adequately enforced.

Duane Struck, Rural Route, 2, Wolsey,
South Dakota: Mr, Struck is a farmer and
cattle feeder, farming 5000 acres of land and
feeding 7000 head of cattle yearly. His sup-
plier, Mid-West Oil Co., Sloux Falls, wrote
him in November that he would supply him
in 1973 the same amount, on a monthly basis,
as he did in 1972. In April, when Struck was
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out of fuel, Mid-West informed Struck that
he could no longer supply him. At the time
of the hearing, Struck had a 10-15 day sup-
ply of fuel that he had received from a sup-
plier in Huron. Struck has been informed
that major companies will not supply him
because if they take on new customers they
will be cut off from their supplies. If he can-
not obtain fuel, *“we will be forced to sell
cattle as we will not be able to run feeding
equipment or be able to raise feed.” He sub-
mitted statements showing increases in
prices since January 3, 1973.

James Exon, Governor of Nebraska: Gover-
nor Exon sald that for the period of April 22—
July 31, 1973 the extra acres brought into
production through action of the Nixon Ad-
ministration planners will require an in=-
crease of an estimated 5,000,000 gallons of
diesel fuel and 3,300,00 gallons of gasoline.
The Governor also made clear two other fac-
tors involved in agriculture production at
thig time:

“Extra fuel requirements will be required
for inereased irrigation power and transport
of supplies and grain.”

“This pressure on fuel supplies is further
complicated by the most extensive transpor-
tation tie-up our state grain industry has
ever faced. As of July 1, 1973, it is estimated
by the state-federal agricultural statistician
that there will be 472,000,000 bushels of grain
on hand in our elevators.”

“Where the cut-off of fuel has already oc=
curred on a limited basis, the pattern is most
evident of how rapldly a widespread shortage
for a few days during harvest could reach
the frightening stage of a calamity. Allowed
to spread for only a few critical weeks during
planting and harvest and you have the stage
for a national emergency that would threaten
disaster to the entire nation.”

Maurice Bergh, one of the principal farmer
witnesses, Florence, South Dakota: He cau-
tioned on the need for extra gas for the in-
creased acres. “As farmers, we can face
drought, floods, hail, winds or almost any
natural disaster and come fighting back, but
we will not accept a disaster caused by man’s
planning or lack of planning. Agriculture
must have top priority in the use of petro-
leum products—not only the farmer but
those who are handling agricultural prod-
ucts must have high priority.”

Bergh asked that the National Guard ex-
ercises be limited.

John Engel, Avon, South Dakota, Attor-
ney: He represented a group of independent
oll dealers, and told the committee that ten
independent suppliers are out of business in
the Tyndall area. Each of these suppliers has
been providing gasoline and fuel oil for from
75 to 150 farmers.

John Zebroski, Onida, South Dakota: Mr
Zebroskl, who does custom combining, said
that he has been advised that custom com-
biners from out-of-state are not coming back
to South Dakota this year because they can-
not gamble on having fuel when they arrive
there.

Representative James Abdnor, Congress-
man, Second District, South Dakota: Abdnor
discussed ways in which fuel could be con-
served and said he would support legislation
to solve the shortage if necessary. He would
support that legislation, but he has not been
convinced at this time.

Representative Neal Smith, Congressman,
Iowa: Congressman Smith wrote in a letter
to be inserted in the record of the hearing,
as follows:

“Due to some unexpected warm weather in
March, the shortage of diesel fuel (which is
interchangeable with No. 2 fuel oll) is not
as critical yet (as it was in December, 1972.)
However, the best estimates we can get is
that farmers this year will need 30 per cent
more fuel than last year.”

Congressman Smith cites as reason for
this Increased need: flelds were wet last year
and fall work was not done, increased acres
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and the land being harder to work than in
previous years. He added, “Suppliers tell
me they simply do not have these kinds of
additional supplies avallable.”

Senator Carl Curtis, Nebraska: Senator
Curtls called the fuel shortage in rural Ne-
braska *“critical to a point bordering on
dlsaster.” Senator Curtis said he asked the
Department of Defense if fuel supplies for
the military could be diverted to agricultural
production and was advised that there are
no such supplles in the United States that
could be used for this purpose.

Senator Curtis believes that a mandatory
plan is necessary. He reported that about
half of the major oil companies also agree
that a mandatory program is necessary, The
Senator cites black market operations in
Nebraska in which "diesel fuel at whole-
sale is selling for 13.5 cents on the legal mar-
ket and being offered for 23 cents on the
black market. Propane that is selling at
wholesale for 11 cents on a gallon on the
legal market is being offered for sale on the
black market at 21 cents.” In response to
queries that he has made, major oil com-
panies say that they do not know about the
priorities of the voluntary market and that
others are not acting because they do not
know of the legal ramifications of canceling
contracts.

Representative John Zwach, Congressman,
Sixth District, Minnesota: Congressman
Zwach testified that he favors a mandatory
allocation program. He cited the closing
down of a bulk supplier in his district that
is resulting in farmers not being able to
plant corn. He warns of a shortage of pro-
pane for corn drying this Fall.

Among the letters that he includes is one
from the McFarland Company, Marshall,
Minnesota. This company has been informed
by its supplier that it could commit only
1000 gallons of propane for use this Fall. Last
year the McFarland Company used 2900 gal-
lons of propane.

John M. Rodenberg, Manager, Co-op Inc.,
Tyndall, South Dakota: Manager of this far-
mer-owned cooperative, he sald that short-
age of propane in 1972 caused a loss of
$30,000 of grain to the members of this co-
operative.

“As you probably know, a large percentage
of the milo and corn has to be dried for safe
storage and shipment, If grain elevators were
unable to get the needed fuel we would be
unable to purchase corn as it would be im-
possible for us to ship grain that has not
been dried.”

“All grain contracts sold by country ele-
vators have to guarantee that the grain is
cool and sweet upon arrival of destination.
This would be impossible if we were unable
to dry the graln before shipment. This in turn
would cause financlal losses to the farmers
in Bon Homme County of one to two million
dollars. For the state of South Dakota the
financial loss could run as high as 200 mil-
lion dollars.”

Ben Radcliffe, President, South Dakota
Farmers Unlon, Huron, 8.D.: “Not only do
we have the new acres that have been taken
out of the set-aside land retirement pro-
gram, we have the acres that could not be
planted in 1972 because of the excess rain.
Weather conditions so far this Spring have
enabled farmers to use more fertilizer, and
applying the fertilizer has also accelerated
the consumption of petroleum. Coping with
this increased demand for petroleum prod-
ucts is a serious situation, but it is worsened
by the fact that some service stations have
gone out of business.”

Radcliffe said that five stations have gone
out of business since January 1 in Huron.
He sald that the voluntary program would
not work because by its nature it is unen-
forceable.

Ray Rowell, Executive Secretary, South
Dakota-Nebraska L—-P Gas Assoclation, Huron,
South Dakota: He sald that at present there
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are many LP Gas dealers or marketers who
do not have a contract for their supply of
fuel and a smaller number who cannot buy
fuel today. A number of marketers have had
the amount of products they can buy from
their supplier reduced by as much as 40 per
cent. He said that some marketers now plan
on curtailing their sale of propane for irriga-
tlon this Summer and for crop drying this
Fall.

He supported the voluntary program. He
urged as a solution relaxing of restrictions so
that prices could be increased.

Governor Art Link, State of North Dakota:
He noted that while there 1is little shortage
of fuel for agricultural production in his state
at this time, he warns of an impending short-
age. He also emphasized the Importance of
fuel for transporting agricultural products
and the effect of higher fuel prices on the
cost of consumer food supplies.

Senator Walter F. Mondale, Minnesota:
He noted that about 150 independent stations
in Minnesota have been closed down and
that shortages have occurred because of this.
Senator Mondale supports a mandatory pro-
gram of allocation—if not under the exlsting
legislation then one required by new
leglislation.

Charles Ingersoll, General Manager, South
Dakota Motor Carriers Association, represent-
ing every type and class of truck operation
in the state, both for hire and private: Inger-
soll said typlcal price for diesel fuel (number
two) for a substantial trucking company in
Bioux Falls has been 11.5 to 12 cents per
gallon. Suppliers are not entering into new
contracts when existing contracts expire.
They are entering into contracts for a sup-
ply ranging from 70 to 80 per cent of last
year's amount—at minimum price increase
of 50 per cent over the previous year. No fuel
appears to be avallable for the additional
supply. Total need for fuel this year is 130
per cent of that requirement last year.

“Motor carriers are facing a day-to-day
probability that they will not be able to se-
cure enough motor fuel to continue their
operations. The price which they pay for
motor fuel which they can obtaln has in-
creased 50 to 100 per cent over recent con-
tract prices.

The motor carrler industry in South Da-
kota and the nation is facing an emergency
situation in respect to motor fuel. When fuel
is not avallable to turn the wheels of motor
carriers, the economy of the State of South
Dakota and the nation will be devastated.
Planting a crop or raising livestock is an
exercise in futility if that crop or livestock
cannot be transported to the market place.”

The Motor Carriers support 8. 1570.

John M. Heisler, All-American Transport,
Inc.: This trucking firm, one of the 50
largest motor transportation companles of
15,000 in the nation, at some point within
its system handles directly or indirectly 50%
of all finlshed goods that are used In South
Dakota. Major oil companies are allocat-
ing between 70 to 80% of the bulk fuel pur-
chased from them for the 12 months ending
September 30, 1972. Due to increased demand
for services, the company will increase its
consumption by 20% =as compared to 1872,
The company will be short nearly five million
gallons of both gasoline and diesel fuel
throughout the season, if the present situa-
tion and allocations are unchanged, thereby
reducing operating capabilities to South
Dakota by at least 36%.

Russell F. Ripley, Luverne, Minnesota:
He operated over 30 gasoline outlets and
bulk delivery stations, six of them being in
South Dakota, purchasing from Murphy Oil
and several other suppliers. He employed
170 people at one time through these en-
terprises. He is now employing seven people
at one station that is to close soon, Jobbers
of the major oil companies have told him
that if they sell to independent dealers their
supply will be cut off.
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Luther W. Miller, oil dealer, White Lake,
South Dakota: He wrote that his total sup-
ply is being cut off from Champlin Oil Com-
pany, after 25 years in business. Nearly 100
per cent of his customers are farmers.

Marion Van Wyck, Executive Director,
South Dakota Independent Oilmen’s Asso-
clation: Van Wyck reported on findings of
seven meetings with distributors through-
out the state, representing 65 per cent of
the retall marketers of the state. In brief
his findings were:

(1) Almost without exception, the distrib-
utors had restrictions placed on the amount
of product avallable to them.

(2) They were urging conservaticn to make
more fuel available fcr farmers.

(3) There was greater need for fuel be-
cause of earlier planting season.

(4) Increased acreage was being planted.

(5) Farmers were storing fuel,

(6) No farmer, to his knowledge, lacked
fuel.

(7) Franchises, in some cases would not be
renewed when they expired.

His members, generally, are not independ-
ent dealers in the usual sense, but local
businessmen who have a contract with a
major oil company. They include coopera-
tives.

Van Wyck supports the voluntary program.

James Erchul, Director of Minnesota Civil
Defense, representing Governor Wendell R.
Anderson: Erchul recalled the shortage of
heating fuel this past winter. He sald that
the voluntary program of the Administra-
tion has not been in effect long enough to
make 8 judgment on it.

Ronald R. Williamson, Executive Director,

South Dakota Municipal League: "
Custer, for example, the construction of their
waste water treatment plant has been stop-
ped because the contractor is unable to ob-
tain fuel. . . . I don't believe that any large
community has been successful in negotiat-
ing an acceptable contract. Specifically,
Sioux Falls, Huron, Mitchell, Plerre, and Ver-
million have not received an answer to their
request for bids.

Representative Wiley Mayne, Congressman,
Sixth District, Iowa: Congressman Mayne
reviewed the voluntary program and reported
that representatives of the Agriculture De-
partment have been assigned to work with
the Office of Oll and Gas of the Interior De-
partment administering this voluntary
program.

Glen L. Westberg, President, Whitewood
Post and Pole Co., Inc. Whitewood, South
Dakota: In a statement flled with the Com-
mittee, Mr. Westberg reports that Standard
0Oil canceled its contract with them on May
1. He reports that much of the production
of the company is used for pole-type build-
ings for production of meat and other farm
commodities,

William P. McGrath, Manager, Homestake
Forest Products Company, Spearfish, South
Dakota: In a statement flled with the Com-
mittee, he said that this firm would have to
close without fuel. It employs 140 people
who receive an annual payroll of $1,200,000.

Steve Davis, representing South Dakota
Governor Richard Kneip: The Governor's
statement noted that the increased demand
for fuel products would occur this Summer
when the supply is predicted to be short. The
Governor recommended that a study be
made of the existing supplles and the trans-
portation system to deliver those supplies.

MISCELLANEOUS COMMENTS

(1) Parcel Oil Co., Aberdeen, South Dakota,
wants some protection for the branded deal-
ers as well as the independents,

(2) William H. Pulse, Kimball Tri-County
State Bank, wants the Congress to set some
standards so that cars don't use so much
gas—and to build the Alaskan pipeline—but
he doesn't say where.

(8) Art Schimkat Construction Co., Fort
Pierre, South Dakota was notified by wire by
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Texaco on May 23 that it could no longer
supply gas for interstate construction proj-
ect between Plerre and Rapld City.

(4) Lloyd E, Keszler, Executive Secretary,
South Dakota Elack Hills, Badlands, and
Lakes Association, points out that allocation
is based on last year's situation, when the
Flood cut down travel by 12 to 17 per cent.
He points out that tourism is second largest
industry, providing 300 to 350 million dol-
lars in economy.

(6) Jay R. Carr, construction company,
White River, South Dakota is cut off by fuel
suppliers and will not be able to fulfill his
contracts,

(6) Robert T. Weld, head teacher in a
small rural school, has difficulty getting gas.
The only station in Norris, South Dakota
closed down.

('7) Charles Pederson, President, Local 738
Allied Industrial Workers of America, cited
shortage of LP gas and its effect on agricul-
tural production. (His address is BSloux
Falls)

(8) Lee McCahren, attorney for “Keep Our
Rallroad,” an organization formed to op-
pose abandonment of the Chicago North-
western Rallroad’s line from Wren, Iowa to
Iroquols, 5.D. sald that the additional fuel
required to move the tonnage which the
rallroad hauled in 1972 would be in excess
of a half million gallons.

RESTORING FOOD STAMP
BENEFITS

Mr. HUMPHREY. Mr. President, once
again, the Federal Government seems to
be taking policy actions that will result
in a loss of benefits to the elderly of this
Nation. Last fall, the Congress passed
and the President signed amendments to
the Social Security Act establishing a
new supplemental security income pro-
gram, providing for an increase in cash
grants to older Americans now partici-
pating in programs of old-age assistance,
aid to blind, and aid to disabled. In effect,
this new program would replace those
categorical programs.

However, at the same time, more than
1.5 million current aged, blind, or dis-
abled, recipients face the loss of food
stamps and another 150,000 face the
possible loss of medicaid benefits because
of this new program. The net result will
likely be that many recipients will be
worse off income wise than they were
before the passage of the administra-
tion’s program.

Mr. President, I have previously ad-
dressed myself to this old problem of
giving with one hand and taking away
with the other.

The same situation existed with the
passage of the 20 percent increase in
social security benefits last fall—this
increase was not completely passed
through to recipients, causing many to
lose food stamp benefits, public housing
benefits, and medicaid benefits.

This year, I have introduced S. 835, the
Full Social Security Benefits Act, to “pass
through” the entire benefits of the social
security increase.

And, I am pleased to take note that the
Senate Agriculture Committee, in its
mark-up of the farm legislation added a
provision that would restore food stamp
eligibility to aged, blind, and disabled
persons threatened with the loss of such
benefits by this new program.

Section 808 of the Agriculture and
Consumer Protection Act of 1973 states:
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Notwithstanding any other provision of
law, households in which members are in-
cluded in a federally alded public assistance
program pursuant to Title XVI of the Social
Security Act shall be eligible to participate in
the food stamp program or the program of
distribution of federally donated foods if
they satisfy the appropriate income and re=-
source eligibility criteria.

Mr. President, this section of the farm
bill would correct the deficiency now
scheduled to go into effect on January 1,
1974,

I would hope that the Senate would be
aware of this section of the Agriculture
Act of 1973. It meets the need. It serves
the purpose.

Mr. President, I ask unanimous con-
sent that an article detailing this pos-
sible loss of benefits to aged, disabled,
and blind persons be printed in the
RECORD.

There being no objection, the article
was ordered to be printed in the REcorbp,
as follows:

[From the New York Times]

ManY AR Facing Foop Sramp Loss—HEW
TeLLs oF THE EFrFeEcTSs oF NEw U.S. INCOME
PLAN
WasHINGTON, May 30.—About 1.5 million

aged blind and disabled welfare reciplents

will lose eligibility for food stamps, and up
to 150,000 other persons may no longer re-
ceive Medicald benefits when a new Federal
guaranteed income plan takes effect next

Jan, 1, the Department of Health, Education

and Welfare said today.

Under Secretary Frank C. Carlucci 3d an-
nounced at a news conference that a new
supplemental security income program, cre-
ated by welfare reform legislation last fall,
would replace current state-administered
old-age assistance, ald to the needy blind and
ald to the disabled.

It will provide instead, he said, for a mini-
mum cash income to such persons of $130 &
month per person, or $1956 per couple. Mr,
Carluccl estimated that 6.2 million persons
would recelve a total of $4.5-billion in com-
bined Federal and state payments.

At a Senate hearing on nutrition and the
elderly earlier today, Mr. Carlucci told the
Select Committee on Nutrition and Human
Needs that 24 states, including New York,
currently provide public assistance at a level
higher than the proposed Federal payment.

SUFPLEMENT SBOUGHT

These states will be called upon to provide
money to supplement the Federal payment
up to the amount of their expenditures for
assistance to the aged, blind and disabled in
1972, he sald.

Mr. Carlucel termed this 1872 “harmless
level” an “incentive” for states to decide in
favor of supplemental funding. He noted also
that the basic Federal payment would “re-
lease the states financlally for the cost of
the state’s share of the public assistance pay-
ments,” and said this “saving” could be used
to pay the supplements.

Mr. Carlucei was pressed for Information
on the number of states that had agreed to
provide supplemental payments. He replied
that his department had “only begun to meet
with the states to determine their hold
harmless level—on they can OFPI for supple-
mentation.”

Under persistent questioning from Sena-
tor Edward M. Kennedy, Democrat of Massa-
chusetts, as to “who in the states have said
they will underwrite this program,” Mr. Car-
lucei replied that he “cannot give categorical
assurances at this time" on participation by
individual states.

Senator Kennedy and Senator Charles H.
Percy, Republican of Illinols, indicated that
they were considering legislation to restore
the food stamp benefits that will end next
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January. Mr. Carlucei warned that any such
legislation would give states “a disincentive
to supplement.”

NEW LIGHT ON THE FAMILY FARM

Mr. McGOVERN. Mr. President, those
of us in the Congress who have spoken
frequently of the importance of the fam-
ily farm in the American economy and
society have been subject to criticism by
those who do not share our view.

Last yvear, the Department of Agricul-
ture, accusing us of crying wolf, claimed
that corporate farming was no danger to
the family farm. )

Although I have agreed with the Secre-
tary of Agriculture, Mr. Butz, on many
occasions in the last few months, he and
I do not agree on what is happening to
the family farm in America. Last July,
Secretary Butz sought to characterize
my warnings against intrusions of cor-
porate farming as an attempt on my part
to create a straw man. At a press con-
ference in Kansas City, Mo., on July 17,
the Secretary said corporate farms
amounted to only 1 percent of all farm-
ing, and claimed that most corporate
farms were family corporations.

Secretary Butz’ claim that only 1 per-
cent of America’s farms are corporate
farms apparently is based on research by
USDA economists over the past 2 years
which attempted to analyze census of
agriculture data. That study apparently
served also as the basis for testimony last
year by J. Phil Campbell, Under Secre-
tary of Agriculture, in opposition to a bill
which would have limited nonresident,
nonfamily corporation farming.

As a corollary to Secretary Butz’ state-
ment that only 1 percent of the farms
are corporate farms, Under Secretary
Campbell maintained that family farms
produce 95 percent of America’s farm
production.

During recent days, Mr. President, new
evidence has come to light which suggests
that the optimistic picture which the
USDA paints of the future of the family
farm may not be so bright after all.

It is in the form of a paper delivered
by Prof. Richard D. Rodefeld of the De-
partment of Sociology, Michigan State
University, East Lansing, Mich., on April
27, 1973, to the First National Confer-
ence on Land Reform in San Francisco,
Calif.

Professor Rodefeld’s conclusions are
disturbing to me as a Senator from a
State in which the family farm and
ranch has been the economic and social
backbone since the land was settled.

Whereas USDA continues to maintain
that family farms dominate farm num-
bers, farm production and sales, and
that there has been no trend from family
farms to corporate farms, the Rodefeld
paper contends differently.

Based on a searching analysis of
USDA'’s research methods and results,
backed up by a prodigious amount of his
own original research, Professor Rodefeld
concludes that: First, family farms are
less dominant numerically than sup-
posed; second, family farms do not domi-
nate farm production and sales and have
not at least since 1959; third, there has
been at least a 20-year trend of erosion
of family farms and growth of nonfamily
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farms in terms of their proportion of
sales of farm products; fourth, corporate
farms presently account for a significant
proportion of all farm product sales; and
fifth, from 1959 through 1964, corporate
farm numbers and sales increased at a
rate substantially greater than that of
family farm numbers and sales.

According to Professor Rodefeld, fam-
ily farms accounted for 80 percent of the
farm numbers, but since corporate and
industrial-type farms are much larger
units, family farms sold only 50 percent
of farm products in 1959 and only 49 per-
cent in 1964. It is his statement that cor-
porate or industrial size farms increased
in number by 23 percent from 1959 to
1964, while the number of family farm
units decreased by 12 percent. Simul-
taneously, he maintains, corporate and
industrial size farms increased their
sales by 73 percent while family farm
sales grew by only 12 percent.

While this new information obviously
troubles those of us who represent rural
areas, it should cause great concern to
every urban Member of Congress and to
every resident of city and suburb as well.

For a continued erosion of the family
farm, and its replacement by corporate
farm, means two things to the majority
of Americans who do not live in rural
America:

First. Continued depopulation of rural
areas means continued crowding in the
cities and suburbs, with a reduction in
the quality of life both in the city and
countryside.

Second. Corporate control of agricul-
ture inevitably means higher food prices.

A South Dakota farm widow wrote a

poignant letter to me last week:

My husband ... was completely tied to
the work, and we never got our time together
as we both worked so hard. I always went to
the fleld from early spring through corn-
picking until my health fafled too.

My point is you have to love this land to
do this—and work, and hope, and pray.

Now if corporations own the land and run
it, they will have hired labor. Most people
nowadays want shorter work hours and work
weeks and most of labor never renews con-
tracts without raises. So you know and I
know these big companies are going to pass
on the costs, which we never are able to do.

Think what food will cost! I believe, for
the good of our whole country, we must
preserve the family farmer—not let it get
m the hands of a few to price things as they
wish,

I think rural people should be classed as
human beings, not just slaves to feed the
world.

This woman's letter is an articulate
expression, from the heart of rural
America of the threat which Professor
Rodefeld describes, but which the De-
partment of Agriculture hopes to ignore.

There is clear evidence that the South
Dakota farm woman is correct in warn-
ing that higher food prices result from
corporate farm ownership. The single
argument advanced in justification of
large-scale, corporate-type farming is
efficiency in bigness.

Last month, the Senate Committee
on Agriculture and Forestry held a field
hearing at Huron, S. Dak. One of the
documents included in the record of that
hearing is a study done for USDA’s own
Economic Research Service entitled,
“Midwestern Corn Farms: Economiec
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Status and the Potential for Large and
Family-Sized Units.”

The authors of that study conclude
that the large farms—they used 5,000
acres of Illinois corn land for a model—
can obtain some economic advantages
not available to family-sized corn
farms—they used 500 acres for this
study. But, they concluded, such effi-
ciencies are not due to better operation
but to external financial factors:

They can employ various measures to re-
duce or eliminate Federal income tax costs
. . . obtaining discounts on inputs purchased
in large volume . .. such as petroleum prod-
ducts, machinery, crop chemicals, fertilizer,
and seed, that was 20 percent greater than
that obtained by a 500-acre family-sized corn
farm.

The report demonstrates once again
that “efficiency” of large, corporate-style
farming is illusory; it is based not on
farm operations but on external factors
such as loopholes in tax laws.

Studies by the South Dakota Crop and
Livestock Reporting Service and others
have shown that, for every six farms
which goes out of business, one store on
a small town’s main street fails also.

So all of us should be concerned, as
indeed many of us are. A year ago in
March, the Public Broadcasting Service
television program, “The Advocates,”
debated whether Congress should pro-
hibit large corporations from farming.
More than 81 percent of the respondents
agreed; fewer than 18 percent opposed
the view that corporations should be kept
from farming.

Mr. President, there is pending be-
fore the Senate Committee on the Ju-
diciary 8. 950, the Family Farm Antitrust
Act of 1973, which I have cosponsored
with Senators NELsoN, ABOUREZK, MET-
CALF, McGeE, HATFIELD, and BURDICK.

Our bill would amend the Clayton Act
to prohibit persons with nonfarming as-
sets of more than $3 million from engag-
ing in agriculture, and requires that those
presently over that standard divest them-
selves of their prohibited holdings with-
in 5 years. The bill creates authority for
the Farmers Home Administration to ac-
quire, at fair market value, any holdings
which would be divested as a result of
this legislation. In turn, Farmers Home
Administration would be required to sell
such acquisitions in 2 years or less.

The findings of Professor Rodefeld un-
derscore the need for enactment of the
Family Farm Antitrust Act of 1973. The
Nation can ill afford to delay the decisive
steps which will be required to reverse
the migration of people from rural to
urban areas. This bill is one step.

I ask unanimous consent that the text
of Professor Rodefeld’s paper be printed
in the Recorbp.

There being no objection, the paper
was ordered to be printed in the REcorb,
as follows: £
A REASSESSMENT OF THE STATUS AND TRENDS

IN “FAMILY” AND “CORPORATE"” FARMS IN

U.S. SocieTY

(By Prof. Richard D. Rodefeld)
PREFACE

“We in the National Farmers Union believe
‘the corporate invasion of American agricul-
ture' by non-farm interests is real. It is leav-
ing behind ‘wasted towns, deserted commu-
nities, depleted resources, empty institutions,
and people without hope and without a
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future.’ The invasion is sfill in the beginning
stage. Some people see this trend as inevi-
table—that is, cannot be stopped. Not only
can it be stopped, it must be stopped.” (Tony
T. DeChant, President, National Farmers
Union from the introduction to The Corpo-
rate Invasion of American Agriculture.)

“These data document the extremely low
involvement of nonfamily types of corpora-
tions in farming and refute the alleged take-
over of farming by outside corporations.”
(Testimony of J. Phil Campbell, UnderSecre-
tary, Department of Agriculture, p. 20, Fam-
ily Farm Act, Hearings Before Antitrust Sub-
committee, March 22, 1972.)

“This group of fairly conservative agricul-
tural economists (more than a dozen agricul-
tural economists teaching at Midwest Univer-
sities) expects a continued increase in the
concentration of production on fewer and
fewer farms. In 25 years, this could result in
a nearly complete demise of typical family
farms in the units classified as commercial
full-time farms.” (Statement of Dr. Leonard
Kyle, Michigan State University Agricultural
Economist, The State Journal, Lansing,
Michigan, April 15, 1973.)

“In conclusion I would say we do not feel
this bill is necessary (The Family Farm Act of
1972) because the facts of the case in agri-
culture do not point to any conclusion that
the family farm is presently in jeopardy.”
(Testimony of J. Phil Campbell, UnderSecre-
tary, Pept. of Agriculture, p. 24, Family Farm
det, . . ., March 22, 1972.)

“The large integrated agribusiness concerns
and conglomerates are taking over farming
and ranching today in this country. Either
laws now on the books or those who are sup-
posed to enforce them are falling to stem
the tide that threatens the very existence
of the remaining individual farm and ranch
operators.” (Testimony of Oren Lee Staley,
President, National Farmers Organization, p.
101, Family Farm Act, . . ., March 22, 1972.)

“Subsequently, the Board of Directors of
the American Farm Bureau Federation gave
consideration to provisions of H.R. 11654
(Family Farm Act of 1972). On the basis
of present available data relative to corpo-
rate farming in the United States, the Board
took action opposing the principles of this
legislation.” . . . “The entry of huge con-
glomerate corporations into agriculture in
recent years has attracted a great deal of at-
tention; however, there is little solid evidence
that this is a serlous problem.” (Letter sub-
mitted to the Hearings record by William J.
Kuhfuss, President, American Farm Bureau
Federation, p. 138, Family Farm Act, .. .,
March 22, 1979

“Chairman Cerrer. (addressing a question
to Sec. Campbell) Tenneco recently sold 30,-
000 of its 130,000 acres of Callfornia farmland.
Did you encourage that, or had you admon-
ished them in any way?

Mr. CampeeLL, We had nothing to do with
that, Mr. Chairman.

Chairman CerrLer. Why wouldn't you have
something to do with that? Or more ac-
curately, what was your interest?

Mr, CAMPBELL. Under the free enterprise
competitive system, it took care of itself, and
we had no law to do anything in the first
place, and we would not be suggesting that
we be given any authority because our fam-
ily farmers are doing so well for themselves
these people can't compete with them.

Chairman CEeLLErR. Would you want the
Congress to glve you some authority in that
regard?

Mr. CampBELL. Not at the present time, be-
cause our family farmers are taking care
of the problems themselves,

Chairman CeELLER. You would not want any
authority after the cow gets out of the stable,
but as a prevention would you want some au-
thority?

Mr. CAMPBELL, Not at the present time, be-
cause we see no danger to the family farm
at all Mr, Chairman. . . .

Mr. HUNGATE (U.S. Representative in
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Congress from the State of Missouri). Thank
you Mr, Chairman (Celler). Mr. Secretary, I
want to be sure I understood this, Was it ac-
tually your statement, as I understood it,
that the family farm is in no jeopardy?

Mr, CAmPBELL. That is correct. The figures
I have gilven show that the family farmer
produces 95 percent of everything that is be-
ing produced today. (The figures referred to
show that family-sized farms in 1868 were
estimated to account for 95 percent of all
farms and 65 percent of all products sold).
(Verbal Testimony, Family Farm Act, pp. 28—
30, . . ., March 22, 1972).

INTRODUCTION

As indicated in the program the subject I
will be addressing today is the role of the
USDA and land grant colleges in relation
to the needs of family farmers. There are a
number of ways In which this question could
be addressed. For instance, a list of all the
major needs of family farmers could be com-
piled followed by an analysis and discussion
of the extent to which the USDA and land
grant colleges (LGC) have met or failed to
meet these needs. Purther analysis could be
carried out to determine the major reasons
for success and/or fallure in meeting these
needs. This would be an interesting, informa-
tive and valuable exercise. This is not what
I will attempt today, however.

Instead I would like to address two specifi¢
needs of family farmers which reallw take
precedence over all others. The first is the
need of survival. The second need is for
the larger soclety to have the most accurate,
unbiased, and complete information as possi-
ble on: the present status of family and
nonfamily farms; changes taking place in
their status (trends); the causes of any
such changes; and the implications or effects
for soclety (costs and benefits) of any
changes in their status. The soclety must
have this information If it hopes to formu-
late, enact and implement policies for the
farm and rural sector which will maximize
the positive effects emanating to it from the
rural sector and minimize the negative
effects.

Of these two needs, the second clearly pre-
cedes the first in importance because so-
clety, through its elected representatives,
will declde what the future of family farms is
to be. Family farmers and rural people as-
suredly will play an active role in this de-
cislon-making process. Fifty or 60 years ago
this activity would have been decisive, Farm-
ers and those dependent upon them for their
livelihood comprised a majority of the pop-
ulation and certainly would Mave voted for
collective self-preservation. The resulting
socletal decision unquestionably would have
been to preserve or enhance the status of
family farms. Today, however, family farmers
and those dependent on them do not have
this power.

Farmers presently comprise less than b6
percent of the population and only 22 per-
cent of the total population is rural non-
farm. Farmer and rural political strength
has eroded through their reduced numbers
and proportion of the electorate and the one-
man, one~vote rule. Today and in the future,
the status of family farmers will be deter-
mined by the nonfarm, nonrural majority
through 1its elected national and state rep-
resentatives. Furthermore, the status of fam-
ily farms will be preserved and enhanced by
soclety only if they are believed by soclety
to be In its collective best interests. Rather
strong evidence exists which suggests fam-
ily farms, historically and presently, are still
preferred by a majority of the population, at
least In principle.

A serious problem arises at this point,
however. Most of soclety knows little about
present day farming and rural soclety. How
can society make any sound policy decisions
about family farms or anything else “rural”
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when collectively it knows so little about
these subjects? Society must of necessity
rely on other institutions, organizations and
specialists for this information. Farmers,
rural people and their organizations per-
form this function or fulfill this societal need
to a certain extent. Soclety cannot rely ex-
clusively or primarily on these sources, how-
ever. The identification of problems and their
causes may be inadequate or incorrect. If
80, remedial action on the part of society will
be ineffective. The magnitude of problems
may be exaggerated resulting in unnecessary
or wasted socletal expenditures. Furthermore,
these sources have vested interests. The poli-
cles they recommend as being best for them-
selves may or may not be the best for society
as a whole. Soclety clearly needs additional
information from sources relatively inde-
pendent of farmers and rural people. Soclety
has given a major charge and responsibility
for the provision of this information to the
USDA Land Grant College (LGC) system.

The larger soclety, through its taxes and
policies, makes the USDA-LGC system pos-
sible. In this sense, these institutions are
responsible first and foremost to the larger,
urban society. Many things are expected in
return for this support, the most relevant of
which for this paper are: a monitoring of
the present status of family and nonfamily
farms; the discovery of any significant
changes taking place or foreseen In the rela-
tive positions of family and nonfamily farms;
a specification of the causes of any such
changes in farm types; and, a specification
of the implication or effects, positlve and
negative, for all levels of soclety, of a change
from family to nonfamily farm types (or
vice-versa). Society also expects that this
information and its interpretations and rec-
ommendations will be objective, unbiased,
accurate and will be communicated in a like
manner to soclety’s elected representatives
and policy makers.

Since soclety relies to such a great extent
on the USDA LGC system for its farm in-
formation, what assurances does socliety have
it is receiving high quality information from
this source. One of the safeguards which
functions to assure this is the training proc-
ess of future USDA LGC staff members
where students are taught and acquire the
skills, values and commitments of objec-
tive scientists searching for truth. If for any
reason this process falls, professional so-
cities and journals have been created and
function as institutional forces not only to
disseminate knowledge and research find-
ings, but also to insure these findings are
free from major biases and inaccuracles and
follow the established dictums of logic and
sclentific inquiry. The subjection of man-
uscripts to the critical review of colleagues
is the common procedure followed in ob-
taining this assessment. Thus, the society
has numerous reasons to belleve or assume it
is obtalning accurate Information and sound
recommendations about family farms from
the USDA-LGC system. This, of course, does
not speak to the point of how soclety can
insure that needed research gets carried
out.?

If soclety will decide the future of the
family farm; and the USDA-LGC system is to
be the major source of the Information those
decisions are based on, then, in essence, the
USDA-LGC system will determine the fu-
ture of the family farm through its research
and recommendations. This situation sug-
gests a third major family farm need, the
need for the USDA-LGC system to obtain the
maximum amount of accurate information
on the present status of family and non-
family farms changes occurring in the rela-

1This is another matter entirely and is
a subject worthy of much more thought
and discussion than has occurred to date.
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tive importance of these farms, the causes
of any such changes, and the implication
for soclety of any such changes and the
effective communication of this knowledge to
society. If this need is satisfied, then so-
ciety’'s need for this information will also
be satisfied.

Assuming family farms maximize posi-
tive benefits to society emanating from the
rural sector and that soclety recognizing
this, still prefers family farms, then any ac-
curate assessments of family farms by the
USDA LGC system can only help the status
of family farms. If family farms are found
by the USDA LGC system to be dominant
numerically and in production and sales
and their proportions in these areas are
not declining relative to nonfamily types of
farms (including “corporate” farms), this is
evidence the soclety’s policies formulated
and enacted to maintain and enhance fam-
ily farms are succeeding. These policies will
be maintained and it is unlikely any major
changes will be proposed or made [n this
area,

On the other hand, if famlly farms are
found by the USDA-LGC system to be:
less dominant than previously thought; not
dominant in production and sales; and de-
clining in importance relative to nonfamily
and corporate farms; then soclety will right-
fully conclude that its policies designed to
maintain family farms were falllng. Hope-
fully, the USDA LGC system in this situa-
tion could point out where the family farm
policles had failed, what changes in these
policies were suggested end recommend what
new programs and policies might be needed.
The necessary changes could be made by
soclety and famly farms would be re-
turned to their former status.

In other words, as long as the USDA-LGC
system does the jobr society and family
farmers expect it to in this area, no one
will lose—society, family farmers or the
USDA-LGC system. What will the effects be,
however, if the USDA-LGC system falls in its
responsibilities to society and family farmers
in this area, l.e., if it provides society with
inaccurate, misleading and inadequate in-
formation about the status and changing
status of family and nonfamily farms and as
a result recommends unsound and incor-
rect policies to soclety?

If the USDA-LGC system concludes family
farms are declining, when In reality they are
not, the major effects would be: additional
legislation supportive of family farms and/
or detrimental to nonfamily farms, which
would improve the status of family farms in
soclety and perhaps increase the positive ef-
fects to soclety emanating from the rural
sector. Since both family farmers and so-
clety would elther be galning or not losing
from this USDA-LGC system error, confi-
dence in the reliability of this system prob-
ably would mot be greatly diminished, it
might even be enhanced.

The other incorrect position which the
UBDA-LGC system could reach in this area
is to conclude family farms are increasing or
remaining stable in status while in reality
they are declining in status and being re-
placed by nonfamily farms. In this situation,
the soclety would be inactive, policy-wise,
because there would be no evident reason or
justification for action. Because of this in-
action, family farmers would continue to be
replaced by nonfamily farms. Family farm-
ers, soclety and the USDA-LGC system would
all lose in this situation. Family farmers
would increasingly be lost to a society which
in reality preferred family farms, desired
their retention and bellieved them to provide
more positive benefits than nonfamily farms.
The status, legitimacy and confidence in the
reliability of the USDA-LGC system vis-a-vis
both family farmers and society as a whole,
would be greatly diminished if the USDA-
LGC system made such an error, and as a
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result irreparable, unjustifiable damage was

done to family farmers by soclety.

If, as has been assumed, family farms
maximize benefits and minimize costs to so-
clety and as a result society desires policies
supportive of family farms, then clearly this
last situation, where everyone loses and only
nonfamily farms gain, is to be avoided at
all costs. I only present this lengthy intro-
duction because of my bellef it is this last
situation, the least desirable of all for every-
one, we are presently entering.

As indicated by the quotes at the begin-
ning of this paper, the USDA and others ac-
cepting the USDA's evidence, such as the
Farm Bureau, argue that:

1. Famlily farms presently dominate farm
numbers.

2. Family farms presently dominate farm
production and sales.

3. There has been no trend away from
family farms or towards nonfamily farms in
terms of their proportions of :

a. Farm numbers

b. Farm sales

4. The number and importance of *‘cor-
porate” farms in the U.S. is an insignifi-
cant proportion of total farm numbers and
average.

Thus, the USDA and others following their
lead see no present problems with ‘“cor-
porate” farms, nonfamily farms or with fam-
ily farm decline. Furthermnre, there is no
indication they expect any of these problems
in the immediate future. As a result, no
need is perceived for “pro” family farms or
“anti” corporate farm legislation. The USDA
desires no additional power to deal with what
they view as a nonexistent “corporate”
farm problem.

Unfortunately for family farmers, soclety
and the USDA-LGC system, I think the
USDA, Farm Bureau and others are more
wrong than right on these issues. I will
argue and present evidence showing:

1. Family farms are less dominant nu-
merically than supposed.

2. Family farms do not dominate farm
production and sales and have not since at
least 1959.

3. There has in fact been a clear, unin-
terrupted 20-year trend away from family
farms and toward nonfamily farms in terms
of their proportion of all farm sales.

4. "“Corporate” farms presently account
for a significant proportion of all farm sales.

5. From 1959 to 1964, (the only time period
for which adequate data was available cor-
porate farm numbers and sales Increased at
& rate substantially greater than for family
farms.

The remainder of this paper will be devoted
to developing and presenting the evidence
upon which these assertions are based. I will
begin by summarizing the evidence upon
which the USDA has based its position fol-
lowed by a critical review of this evidence
and the presentation of new evidence. The
paper will conclude with a summary and rec-
ommendations.

THE USDA CASE SUPPORTING FAMILY FARM
PREDOMINANCE AND STABILITY OVER TIME
Evidence supportive of the USDA claims

has (or could have) been derived and based

on four types of information: research car-
ried out by R. Nikolitch, based on special

Census of Agriculture tabulations on family

and larger than family sized farms; Census of

Agriculture land tenure data; Census of Ag-

riculture and USDA-ERS survey data on

farms classified by type of business organiza-
tion; and Nikolitch data on the composition
of the total farm work force.

If there is any one plece of evidence most
crucial and central to the USDA position, it
is the results of a special Census of Agricul-
ture tabulation carried out by R. Nikolitch.
Nikolitech divided all farms into two cate-
gories: those where the majority of the work
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was done by the farm operator and his fam-
ily, and those farms where hired labor did
more than half the work. Most would un-
doubtedly agree this classification is quite
reasonable and useful. Everyone would agree
that “family” farms are worked primarily by
family members and that farms using large
quantities of hired labor are “nonfamily".
This definition of “family” farms is the same
as that used by the USDA. (Family Farm
Act of 1972, 1950).

Nikolitch classified all farms Into these
two categories for 1949, 1959, 1964 and 1969
(estimates) and then analyzed various char-
acteristics of the two farm types for the
various years. The USDA in testifying against

‘the Family Farm Act of 1972 quoted one of

the major findings of this research as follows:
“Family Farms, those using predominantly
family labor, make up about 95 percent of all
farms and produce 65 percent of all farm
products sold in the U.S. Although these per-
centages have fluctuated slightly, they have
been substantially the same for the last 30
years, despite the decline in total farm
numbers."” (Ibid., pp. 17-18). This quote and
evidence is based on Nikolitch's research
which showed family farms accounted for
95 percent of all farms in 1949 and 1969 and
63 and 62 percent of all farm sgales in these
respective years. “Other” or larger-than-
family sized farms were found to account
for 6 percent of all farms in 1949 and 1969
and 37 and 38 percent of all sales in these
respective years. (Nikolitch, p. 4). If one ac-
cepts the definitions of “family"” and “non-
family"” farms used in this research, then the
data presented does in fact show present
family farm predominance in numbers and
sales and no difference in this status from
1949 to 1969.

The second source of evidence which could
be used to demonstrate the predominant po-
sition of family in U.S. society and no lessen-
ing of this predominance over time Is land
tenure data from the Census of Agriculture.
Up to 1969 the Census of Agriculture classi-
fied all farm operators in terms of their rela-
tionship to land ownership. The resultant
four categories of operators were: full
owners (operator owned all land); part
owners (operator owned and rented land);
hired manager (operator owned none of
land); and tenants (all lands rented by the
operator).

If most or all “family” farms are defined
or thought of as family owned and managed
farms; then a present predominance of
“owner-operated” farms would seem to be
consistent with the assertion that “family"”
farms also are presently predominant. If
owner-operated (family owned and man-
aged) farms are found to have been predomi-
nant in the past and presently, and their
position relative to nonowner-operated farms
has remained stable or improved over time,
then these findings would be consistent with
the assertion family farms are presently pre-
doeminant and not declining. This is in fact
what the data on farms classified by land
tenure show.

Presently, owner-operated farms (full and
part) occupy a clear, predominant position
numerically and acreage-wise. The predomi-
nant position ©f owner-operated farms rela-
tive to nonowner-operated farms Iin the
areas assessed has Increased over time. Es-
sentially the same results would be observed
if proportion of all sales was assessed. In 1964,
owner operated farms accounted for approxi-
mately 756 percent of all farm sales. Tenant
operated farms have declined in numbers and
land operated since 1935, while hired man-
ager operated farms have consistently ac-
counted for less than one percent of all farms
and about 10 percent of the farm land. These
findings then are also consistent with the as-
sertion “family" farms are presently pre-
dominant and are not declining relative to
“nonfamily"” farms.
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TABLE 1.—PERCENTAGE DISTRIBUTION OF FARMS AND
LAND IN FARMS, BY TENURE OF OPERATOR, UNITED
STATES, 1900-69, (WOYER, ET AL., P. 14 AND 1969 CEN-
SUS OF AGRICULTURE)

Farms Land

ITEM
Nonowner-
operated

Owner-
operated

Nonowner-
operated

Owner-
operated

63.

7 6.
9 9.
.7 9.
4 1.
1 L.

The third source of information and evi-
dence used by the USDA is that based on
the classification of farms by type of or-
ganization: individual or family (sole pro=-
prietorship); partnership; corporation (10
or fewer shareholders or more tan 10 share-
holders), and other. In reality this classifica-
tion is based on the type of legal owner. The
first information. of this kind was obtained
in a nationwide USDA-ERS survey of all
legally incorporated businesses with agricul-
tural operations in 1967 which was initiated
in response to concern at that time with
“corporate” farms. The second source of in-
formation about farms classified by type of
organization is the 1960 Census of Agricul-
ture, which in that year classified farms for
the first time in this way. According to the
Census, "This Information was collected for
class 1-5 farms in response to the demand
for data more descriptive of current farm
organizational structure than the traditional
tenure of farm operator classification.” (1969
Census of Agriculture, Vol. I, p. A-6).

Since no nationwide data exists on farms
classified in this manner before 1969, no as-
sessment of trends is possible. It is, of course,
possible to assess the present status of such
farms. If most or all “family” farms are de-
fined or thought of as farms which are owned
by an individual or family, then a present
predominance of individual or family owned
farms would be consistent with the asser-
tion that “family” farms are presently pre-
dominant in society. Similarly if “family”
farms are in actuality presently predominant,
then “nonfamily” owned farms cannot be
predominant or very significant. In terms of
this classification method, farms organized
as a sole proprietorship (owned by an indi-
vidual or family) and most partnerships
would clearly fall in the category of family
owned farms. The USDA has also argued that
all or most of the corporations with 10 or
fewer shareholders are also family owned.
In 1972 Secretary of Agriculture Butz stated
“Less than one percent of our total farms are
corporate farms, and about 6 out of 7T
(B89 ) of these are family corporation farms.
They are really family farms.” (Wisconsin
Agriculturist, p. 12). The 86 percent referred
to by Sec. Butz would consist almost entire-
ly of those corporations with 10 or fewer
shareholders.

Sole proprietorships, partnerships and cor-
porations with 10 or fewer shareholders will’
therefore be viewed as largely or exclusively
individual or family owned farms. Farm cor-
porations with more than 10 shareholders
will be viewed as nonfamily owned farms.
In 1969, sole proprietorships, partnerships
and family corporations accounted for 854,
12.8 and 1.1 percent of all commercial farm
numbers respectively (99.3 percent of the
total) and 72.5, 17.8 and 7.2 percent respec-
tively of all commercial farm acreage (97.5%
total). Nonfamily owned farm corporations
accounted for .1 percent (1,797) of all com-
mercial farm numbers and 1.6 percent of all
acreage (14,360,000). (1969 Census of Agricul-
ture.)

Based on its 1967 survey of corporations
with farming operations, the USDA estimated
“sales from all corporate farms accounted
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for about elght percent of total sales of all
farms. Sales from nonfamily types of farm
corporations were about two percent of total
sales.” (Family Farm Act of 1972, p. 20). If
all or most “family” farms are owned by an
individual or family, this data is consistent
with the assertion family farms are present-
ly predominant in society. The low number
and acreage of “nonfamily" owned farm cor-
porations is consistent with the assertion
“corporate” farms are presently of little
significance.

The fourth source of data used by the
USDA to support its contentions about the
status of “family” and “nonfamily"” or “cor-
porate” farms is the composition of the farm
work force. The interest on this question ap-
parently stems from the work of Nikolitch
who has argued “If technological and other
economic changes had an adverse effect on
family farms, several consequences would
follow. . . . Family labor would represent a
decreasing proportion of total farm labor.”
(Size, Structure and Future of Farming, p.
251.) The USDA summarizes the data in this
area as follows: “Although the proportion of
labor hired has remained fairly constant at
25 to 30 percent of total labor used on farms,
the total amount of hired labor has declined
steadily with the decline in total farm popu-
lation. Operator and family labor provides
about 70 to 75 percent of the total labor used
on farms, and has provided about this pro-
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portion at least since the mid-1850's.” (Fam-
ily Farm Act of 1972, p. 19.) If “family”
farms are defined or viewed as farms where
the family does all or the majority of work,
this data is consistent with the assertion
family farms are predominant presently and
are not declining and the reverse is suggested
vis-a-vis “nonfamily” or *‘corporate” farms
which use large amounts of hired labor.

If family farms are in fact dominant, then
you would also have to observe a predomi-
nance of: family-size farms, owner-operated
farms, individual and family owned farms,
and family worked farms. The data used by
the USDA (or which could be) provides evi-
dence demonstrating rather convincingly
that each of these four conditions consist-
ent with family farm dominance does in fact
exist. Corresponding evidence of an equally
convineing nature is presented for three of
these areas showing little change in the level
of predominance over time.

Based on this evidence, the USDA and oth-
ers have concluded in rather strong terms:
family farms are predominant in numbers
and sales, corporate or nonfamily farms are
relatively insignificant in numbers and sales;
family farms are not declining in their pro-
portion of numbers and sales; and corporate
or nonfamily farms are not increasing in
these areas. Apparently the vast majority of
land-grant college personnel with interests
and competencies in this area agree with the
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USDA, judging from the relative lack or non-
existence of any significant challenges to
these conclusions or assumptions. It is clear
from the quotes In the preface not everyone
agrees with the USDA's conclusions, but the
empirical base for these disagreements is
almost nonexistent or highly questionable.

THE CASE AGAINST THE USDA AND THE BELIEF

IN FAMILY FARM DOMINANCE

Given the reasonable logic and the quality
and quantity of the evidence upon which the
USDA conclusions are based, any challenge,
let alone a significant or major one, would
seem doomed to an early and futile death.
I hope I can demonstrate this is not the case
because of the immense soclial, political and
economic implications assoclated with the
issue of family and nonfamily or corporate
farms. I will begin by addressing each of the
four major bodies of evidence used to sup-
port the USDA’s conclusions.

THE CLASSIFICATION OF FARMS BY AMOUNT OF
LABOR HIRED

The argument and supporting evidence
used by the USDA to argue there has been
no decline in family-sized farms relative to
larger than family sized farms over the last
80 years has four errors or misrepresentations
associated with it; one of these errors is rela-
tively minor, the other three quite signif-
icant. In order to understand these errors or
misrepresentations, the Nikolitch findings
used by the USDA are reproduced in Table 2.

TABLE 2—NUMBER OF FARMS AND SALES OF FARM PRODUCTS BY ALL FARMS, OTHER THAN FAMILY FARMS, AND ALL FARMS, AND AS A PERCENTAGE OF ALL FARMS, 1949, 1959, 1964,

AND 1969 (NIKOLITCH, P.4)

Number of farms

Percent of all farms

Percent of all sales

Size of farm

1949 1959

1964 1969 1949 1959 1964

1959 1964

1,000 farms:
AR e i S 4,905 3,695

3,150 2,726 100 100 100

100 100 100 100 100

Other than family 64 165
3,530

146 5 5 5
2,580 95 95 95

154
2,99

5 37 30 35 38
95 63 70 65 62

The first USDA error, the most minor, was
their inaceurate statement of the number
of years covered by their trend data. Niko-
litch only assessed a 20-year period, not a
30-year period. He makes no reference to
data going back to 1939. If it existed, I as-
sume he would have included it or made
reference to it. I have been unable to find
any such reference in any of his work famil-
iar to me. The source of this inaccuracy
is found in the foreword to the Nikolitch
publication, Family-Size Farms in U.S. Agri-
culture, written by R. L. Mighell, Chief of
the Production Resources Branch, FPED ERS
(Nikolitch, p. iii). The entire paragraph in
which this error occurs was repeated verba-
tim in the USDA testimony against the Fam-
i1y Farm Act of 1972 (unreferenced and with-
out quotes) , This is a minor but not insignifi-
cant point. The degree of confldence which
can be accorded to trend data coverlng 30
years is a good deal more than what can be
accorded to a 20-year period. Thus, the
statement of the period covered by the trend
data was inaccurate and the research find-
ings as a result were misrepresented and
misleading when communicated to audiences
not familiar with the original research
source. The effect of this was to accord more
stabllity to family farms than is actually
known at this time.

The second error is one of excluding in-
formation inconsistent with the conclusion
reached. From 1959 to 1969 little change oc-
curred in the proportion of all farm num-
bers, family and larger than family sized.
The same cannot be sald concerning sales.
Family sized farms experienced a decline in
thelr proportion of total sales from 70 per-
cent in 1969 to 656 and 62 percent in 1964
and 1069, respectively. Thus, for the most
recent time period, the last ten years, family
farms have been declining in their propor-

tion of all farm sales. Assuming conditions
in the future will be more similar to the
1950-689 period than the 1949-50 period, then
what has happened to family farms in the
last ten years should have higher predictive
ability and accuracy than what happened
from 1949-59 or from 1949-69. It is clear, the
trend in family farm sales for the most re-
cent ten year period s at considerable varl-
ance with the USDA’s overall conclusion on
this matter.

The third error 1s one of rather major
dimensions. Referring again to Table 2,
notice the drop in other than family farm
numbers from 1949 to 1959 and the cor-
responding drop in the proportion of all
sales. The number of other than family
sized farms was reduced by 99,000 farms
from 1949 to 1950. This was a 37 percent de-
cline. The number of family sized farms,
on the other hand, declined by only 24 per-
cent. The absolute amount of other than
family farm sales increased from 1949-59 by
only 12 percent while famlily sized farms in-
creased their sales by 51 percent. This is a
curious situation because conventional wis-
dom and accumulated knowledge suggest
that smaller farms have higher mortality
rates than larger farms. If so, the figures just
quoted for 1949-69 should have been reversed
and more like the comparable figures for the
1959-69 period. In this period family sized
farms experienced a decline in their number
of 27 percent while other than family farms
dropped by only 11 percent.

What happened to the other than family
farms between 1949 and 19569? Some kind of
economic disaster or calamity? Well, it was
nothing as dramatic as that. The explana-
tion is given by Nikolitch in a footnote to
the table where these figures were derived.
For the 1949 figures, he states "“sharecropper
operations not considered as independent

farms, but as parts of respective multiple-
unit operations,” (Nikolitch, p. 4). This is
the solution to the mystery. The numbers
and sales of other than family farms in
1949 were inflated vis-a-vis the 1959-69 fig-
ures because plantations were included in
the 1949 figures as single operations, most
of which undoubtedly were other than fam-
iy sized.

In 1959 and later, however, these “multi-
ple-unit operations” were not counted as
single units but instead all the sharecropper
units on these places were counted separately.
Hence, other than family farms experienced
a big drop from 1949 to 1959 because of the
loss of these multiple-unit operations. Fam-
{ly sized farms increased their proportion of
sales considerably through the definitional
acquisition of all the individual sharecropper
operations and the sales which in 1949 were
associated with the multiple unit operation.

This gain by the famlily sized category was
not detectable in the changes In farm num-
bers because the loss of family farms from
1949-59 more than offset the numbers gained
by the definitional change.

This third error was the direct cause of the
fourth major error made by the USDA. The
high level of apparent family farm stability
from 1949 to 1969 was in fact a statistical
artifact caused by the use of different defini-
tions for family and other than family sized
farms in 1949 and 1969. If multiple-unit
sharecropper operations had been included
for the years 1859, 1964 and 1969, then other
than family farms would have consistently
accounted for an increasing proportion of
all farmn sales from 1949 to 1969. Further-
more, if this had been done, then family sized
farms at the present time would account for
a good deal less than their present 62 per-
cent of all farm sales. In other words, family
sized farms while still predominant nu-
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merically would be a good deal less predomi-
nant in sales.

If the same definition had been used in
1949 as in later years, then the number of
other than family sized farms in 1949 would
have been much lower and their proportion
of all sales would have also been much lower.
If this had been done, family farms would
have been observed declining in their propor-
tion of all sales consistently from 1949 to
1969 and other than family farms would
have been observed consistently increasing.

This fourth error is one of immense magni-
tude because if consistent definitions had
been used, the conclusions reached would
have been the exact opposite of those reached
by Nikolitch and the USDA. This data in-
stead of being evidence for family farm
stability is in actuality evidence of system-
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atic, linear family farm decline and larger
than family size farm growth.

Even if no additional information was to
be presented in this paper, some serious
questions could be raised at this point about
the meaningfulness of the other evidence
upon which the USDA has based its case. If
family farms are much less dominant than
previously thought and/or family farms have
been systematically declining in importance,
why weren't these facts observable or de-
tected in the other evidence presented by the
USDA? I will attempt to answer this ques-
tion in the later sections.

Actually, Nikolitch presented a good deal
of additional data which by itself should
have raised some serious questions about the
conclusions reported by the USDA on the
present status and trends in family farms.
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For instance Nikolitch presented informa-
tion by region on changes from 1959 to
1964 on the proportion of all sales accounted
for by family sized farms. In each of the 11
regions, family sized farms declined in sales
from 1959 to 1964. The amount of reduction
varied from 1 to 13 points while for the U.S.
as a whole, the reduction was 5 points. (Niko-
litch, p. 9) . This information certainly wasn't
consistent with the conclusion presented by
the USDA.

The present predominant status of family
sized farms inferred from their proportion
of sales for the entire U.S. would also have
been much less clear or certain if the USDA
had presented data on the present status of
family sized farms by region, state and type
of production. A summary of this data ap-
pears in Table 3.

TABLE 3.—THE PERCENTAGE OF ALL FARM NUMBERS AND OF ALL SALES BY OTHER THAN FAMILY SIZED FARMS BY REGION, STATE AND TYPE OF PRODUCTION FOR 1964 (NIKULITCH,

PP. 7, 8-10)

Percent

Region Farms

Sales

Percent

State of sales

Type of production

Percent

Farms

-

ey
£ 3 13 13 O = 00 KD Y LD

Southeastern
Mountain___________

Northern Plains. ...
Appalachian. ___________________.

Arizona. .

California-Nevada_ .

New Mexico

Colorado-Massachusetts. .

Mississippi

Maine-South Carulma

Texas.. e

Arkansas__

Louisiana..

Wsshsnzlun Oregnn

wyormng Georgia, Idaho. .

Michiga

Wlscnnsm Ilhnnls, North Dahuta =
lowa.. = R R

79,70

Other

B egmtables o s Sy
Fruit and nuts_ _ .

Other field crops. .

Cott

Poultry__._.. ...
¥ivestock...

Dairy. -
Tobacco..
46 Cash grain

1 The percent of all farms which were other than family sized was not available on a State basis in the Nikolitch publication.

Table 3 indicates if statistics had been
presented for regions, states and enterprise
areas, 1t would have been quite clear (con-
trary to the impression given by the national
level figures quoted by the USDA) that
other than family farms were either pre-
dominant (or close to it) in most regions
and states other than the midwest as early
a5 1064. This was also true for most types
of production other than those concen-
trated in the midwest.

Another shortcoming of classifying farms
on the basis of gquantity of labor hired is
that land ownership and the ownership of
nonland resources (capital) are not taken
into consideration in the -classification
scheme. What proportion of family sized
farms are owner and nonowner operated?
What are the proportions for larger than
family sized farms? Regardless of one's own
preference as to what a family farm is, the
questions of whether or not (or to what
extent) the farm operator owns the land (or
holds title to it) and the nonland preduction
resources are easily defended on historical,
practical and conceptual grounds as de-
sirable and necessary elements of any ideal
classification scheme (in addition to an
assessment of labor). As polnted out earlier,
it appears the bulk of sharecropper farms
presently are included in the family sized
farm category. In addition, a high proportion
of other farms classified as tenant operated
are undoubtedly classified as family sized.
If these farms and their sales were removed
from the family sized farm category, what
proportion of all sales would the remaining
owner operated: family sized farms account
for? It could conceivably be less than 50
percent. Would this alter or affect our con-
clusions as to whether “family” farms are
presently predominant in soclety?

THE CLASSIFICATION OF FARMS BY LAND TENURE

Given the trends in family and larger
than family sized farms since 1949, some
serious questions must be raised about the
utility and meaningfulness of relylng on
land tenure data (as defined by the Census)
to assess and measure significant alterations
taking place in the structural characteristics

of US. farms and changes taking place in
the relative importance of different struc-
tural types. The land tenure information
suggests or leads one to conclude family
farms are predominant presently and their
amount of predominance has been increas-
ing. On the other hand, family sized farms
have been becoming less predominant in sales
since 1949 suggesting or leading one to con-
clude family farms are declining. The ex-
planation for this incongruity is the fact
that while the land tenure classification as-
sesses changes taking place in the status of
farms classified by the relationship of the
farm operator to the ownership of the land
he operates (owner and nonowner operated
farms) the amount of hired labor and the
ownership of nonland production resources
(capital) are not included as a part of the
classification,

Because of this omission we do not know
the proportions of all owner operated farms
which are family and larger than family
sized. The same information is also lacking
for nonowner operated farms, Since family
sized farms have been declining even as
owner-operated farms were increasing, it's
quite clear some of the owner operated
farms are larger than family sized. An im-
portant question is what proportion of all
owner operated farms and their sales are
accounted for by farms which are larger
than family sized? The land tenure clas-
sification as it exists cannot be used to assess
trends on “family” farms if one includes as
& minimal part of his family farm definition
the requirement that the operator and his
family do a majority of the work and/or that
the operator owns the majority of the farm's
nonland resources used in production. Since
the land tenure classification excludes these
two major structural dimensions or char-
acteristics of farms, it falls far short of the
ideal classification system.

Any one using land tenure data should
also be alerted to the fact that the Census
changed thelr minimal requirements to
qualify as a farm operator in 1969, The 1969
tenure classification no longer allows a mean=-
ingful distinction or classification of farms
in terms of the relationship between the

person managing the farm on a dally basis
and the extent to which that manager owns
the land managed (operated). Furthermore,
pre-1969 hired manager farms are now clas-
sified as owner and tenant operated farms.
The latter point explains to a large extent
why owner operated farms increased in their
proportion of all farm numbers, acreage
and sales from 1964 to 1969. Large corpora-
tions like Tenneco and Del Monte, etc. are
now classified as owner operated farms if
they own any of the land they operate.

This reclassification was made possible
by changing the definition of a farm opera-
tor from “a person ... either doing the
(farm) work himself or directly supervising
the work™ to “the person in charge of the
farm or ranch operation.” (1969 Census of
Agriculture, p. A-6). Semantically there
seems to be little difference here but what
the new definition allows that the old one
did not is for absentee farm owners to be
classified as “owner-operators.” Obviously, if
one owns a farm or any part