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SENATE—Friday, January 12, 1973

The Senate met at 12 o’clock meridian
and was called to order by Hon. JAMES
ABOUREZK, & Senator from the State of
South Dakota.

PRAYER

The Chaplain, the Reverend Edward
I. R. Elson, D.D., offered the following
prayer:

Eternal Father, as Thy Word teaches:
“They that wait upon the Lord shall
renew their strength; they shall mount
up with wings as eagles; they shall run
and not be weary; and they shall walk
and not faint,” so we open our hearts to
Thy presence. Give us the quiet heart
not of passiveness or indolence but of
awareness and creativity which enables
us to do our work according to Thy will.

In Thy holy name we pray. Amen.

APPOINTMENT OF ACTING PRESI-
DENT PRO TEMPORE

The PRESIDING OFFICER. The clerk
will please read a communication to the
Senate from the President pro tempore
(Mr. EASTLAND) .

The assistant legislative clerk read the
following letter:

U.B. SENATE,

PRESIDENT PRO TEMPORE,
Washington, D.C., January 12, 1973.
To the Senate:

Being temporarily absent from the Benate
on official dutles, I appoint Hon. JAMES
ABOUREZE, & Senator from the State of South
Dakota, to perform the duties of the Chair
during my absence.

JaMmEes O. EASTLAND,
President pro tempore.

Mr. ABOUREZK thereupon took the
chair as Acting President pro tempore.

MESSAGES FROM THE PRESIDENT

Messages in writing from the Presi-
dent of the United States, submitting
nominations, were communicated to the
Senate by Mr. Marks, one of his secre-
taries.

EXECUTIVE MESSAGES REFERRED

As in executive session, the Acting
President pro tempore (Mr. ABOUREZK)
laid before the Senate messages from the
President of the United States sub-
mitting sundry nominations, which were
referred to the appropriate committees.

(The nominations received today are
printed at the end of Senate proceed-
ings.)

THE JOURNAL

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that the reading of
the Journal of the proceedings of Thurs-
day, January 11, 1973, be dispensed with.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

COMMITTEE MEETINGS DURING
SENATE SESSION

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that all committees
may be authorized to meet during the
session of the Senate today.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

THE SHENYANG ACROBATIC
TROUPE FROM THE PEOPLE’'S
REPUBLIC OF CHINA

Mr, SCOTT of Pennsylvania. Mr.
President, we note with pleasure the pres-
ence within the Capitol today of a group
of very able and attractive citizens of
the People’s Republic of China who are
here with the Shenyang Acrobatic
Troupe and who, with their directors
and staff and personnel and interpreters,
will be giving us the pleasure and the
opportunity to visit with them, which
many of us had at the Kennedy Center.

We have admired their skill, their ex-
pertise, their humor, and their ability
to convey the cultural scene from the
People's Republic for the edification, en-
tertainment, and education of the Ameri-
can people.

We welcome the fact that they are
here. I would go further except that the
rules of the Senate bar my making refer-
ence to their particular presence in any
given place; but they are on Capitol
Hill, and we do enjoy seeing them. We
enjoy renewing acquaintance with one
of the members of their staff in partic-
ular.

Senator MansrIeLp and I look forward
to the opportunity of seeing them fur-
ther. We are delighted that they are in
America. We hope that some of our cul-
tural representatives will soon be shar-
ing the pleasure which was that of Sen-
ator Mansrierp and myself on our re-
cent visit to the People’s Republic of
China.

Mr. MANSFIELD. Mr, President, will
the distinguished Republican leader
yield?

Mr, SCOTT of Pennsylvania. I am
happy to yield to the distinguished
majority leader.

Mr. MANSFIELD. I wish to join in
the comments made by the distinguished
Republican leader. The Senator from
Pennsylvania and I are having a buffet
for this outstanding troupe of Chinese
citizens and acrobats, known as the
Shenyang Acrobatic Troupe.

We would like at this time to extend
a personal invitation to all Members of
the Senate to join us on this occasion
which will mark, I believe, the last day
of the troupe’s stay in the United States,
after which, I believe, they are under-
taking a tour of various countries in
Latin America.

The distinguished Republican leader
and I are delighted to have this honor
and this responsibility. We hope in some
small way to be able to repay the people
of China for the outstanding courtesy,
understanding, and kindness they show-

ed to us during our all too brief stay in
the People’s Republic of China.

SENATE RESOLUTION 16—MINORITY
PARTY MEMBERSHIP ON STAND-
ING COMMITTEES

Mr. SCOTT of Pennsylvania. Mr. Pres-
ident, I ask unanimous consent, notwith-
standing any previous order, that I may
submit a resolution at this time regard-
ing the committee membership of the
minority.

The ACTING PRESIDENT pro tem-
pore. Without objection, the Senator
from Pennsylvania may proceed.

Mr. SCOTT of Pennsylvania. Mr.
President, I submit to the Senate a
resolution on behalf of the Republican
Conference the Republican Party's mem-
bership on the standing committees of
the Senate for the 93d Congress and ask
for its consideration at the conclusion
of these remarks.

Under a recently adopted rule, the fol-
lowing Senators, as will be stated by the
clerk, were elected ranking Republican
members by the respective members of
their committee. The members indicated
their selection in writing and the record
is available for public inspection.

The Republican Conference also rati-
fied by vote those selections which are as
follows:

Senator GoLDWATER as ranking mem-
ber of the Committee on Aeronautical
and Space Sciences.

Senator CurTIs as ranking member of
the Committee on Agriculture and For-
estry.

Senator THURMOND as ranking member
of the Committee on Armed Services.

Senator FanNIN as ranking member of
the Committee on Interior and Insular
Affairs.

Senator BAKER as ranking member of
the Committee on Public Works.

Senator HANSEN as ranking member
of the Committee on Veterans’ Affairs.

Mr. President, I ask unanimous con-
sent to attach to my report the recently
adopted revision of rule IV at the Repub-
lican conference, noting particularly,

In all electlons pursuant to this rule, vote
shall be by recorded written ballot and the
result of any such ballot shall be announced

to the Conference and shall be made avail-
able to the public.

There being no objection, the state-
ment was ordered to be printed in the
REcCoORD, as follows:

MoOTION OF SENATOR BAKER ADOPTED BY THE
REPUBLICAN CONFERENCE, JANUARY 10, 1973

Add the following to Rule IV:

“Subsequent to the selection of committee
members, the Republican members of each
standing committee at the beginning of each
Congress shall select from their nmumber a
chairman or ranking minority member, who
need not be the member with the longest
consecutive service on such committee, sub-
ject to confirmation by the Conference. But
in any event the selection shall be by a ma-
Jority of the Republican members of such
committee.

“If the Republican Conference shall fail to
approve a recommendation of any such
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standing committee for the position of chair-
man or ranking minority member, the mat-
ter shall be recommitted to such committee
with or without instructions.

“With the exception of chairman or rank-
ing member, rank on each committee shall
be determined by length of service on the
committee.

“This rule shall not apply to any com-
mittee membership or chairman or ranking
Minority position held prior to the 93d Con-

Tess.

. “Except as otherwise provided by this rule,
once selected and confirmed, no member of
any committee shall be deprived of his as-
signment or his rank on a committee ex-
cept by the Conference.

“In all elections pursuant to this rule, vote
shall be by recorded written ballot and the
result of any such ballot shall be announced
to the Conference and shall be made openly
available to the public.”

Mr. SCOTT of Pennsylvania. Mr. Pres-
ident, I ask the clerk fo report the reso-
lution.

Mr, METCALF. Mr. President, I have
some parliamentary inquiries.

The ACTING PRESIDENT pro tem-
pore. The clerk will state the resolution
first.

The assistant legislative clerk pro-
ceeded to read the resolution.

Mr. SCOTT of Pennsylvania. Mr.
President, I ask unanimous consent that
further reading of the resolution be dis-
pensed with.

The ACTING PRESIDENT pro tem-
pore., Without objection, it is so ordered,
and the resolution will be printed in the
RECORD.

The text of the resolution is as fol-

lows:
SENATE RESOLUTION 16

Resolved, That the following shall consti-
tute the minority party’s membership on the
standing committees of the Senate for the
Ninety-third Congress:

On Aeronautical and Space Sclences:

Messrs. Goldwater, Curtis,*
Bartlett, Helms, Domenicl.

On Agriculture and Forestry: Messrs. Cur-
tis, Aiken, Young,* Dole,* Bellmon,* Helms.

On  Appropriations: Messrs. Young,*
Hruska,* Cotton,* Case,* Fong,* Brooke, Hat-
fleld, Stevens, Mathias, Schweiker, Bellmon.

On Armed Services: Messrs. Thurmond,*
Tower,* Dominick,* Goldwater,* Saxbe,
Scott, Va.

On Banking, Housing and Urban Affairs:
Messrs. Tower,* Bennett,* Brooke,* Pack-
wood,* Brock, Taft, Welcker.

On Commerce: Messrs. Cotton,* Pearson,*
Griffin,* Baker,* Cook,* Stevens, Beall, Jr.

On Finance: Messrs. Bennett,* Curtis,*
Fannin,* Hansen,* Dole, Packwood, Roth.

On Forelgn Relations: Messrs. Alken,*
Case,* Javits,* BScott, Pa. Pearson, Percy,
Griffin.

On Government Operations: Messrs.
Percy,® Javits,* Gurney,* Saxbe, Roth, Brock.

On Interior and Insular Affairs: Messrs.
Fannin,* Hansen,* Hatfleld,* Buckley, Mec-
Clure, Bartlett.

On the Judiciary: Messrs. Hruska,* Fong,*
Bcott, Pa., Thurmond,* Cook,* Mathias,*
Gurney.

On Labor and Public Welfare: Messrs.
Javits,* Dominick,* Schwelker,* Taft, Beall,
Jr., Stafford.

On Public Works: Messrs. Baker,* Buckley,
Stafford, Scott, Va,, McClure, Domenicl.

On District of Columbia: Messrs. Mathias,*
Bartlett, Domeniel.

On Post Office and Civil Service: Messrs.
Fong,* Stevens,* Bellmon,* Saxbe.

Weicker, Jr.,

*Grandfather rights January 3, 1971.
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On Rules and Administration:
Cook, Scott, Pa.,* Griffin, Hatfield.

On Veterans' Affairs: Messrs, Hansen, Thur-
mond, Stafford, McClure,

Mr. METCALF. Mr. President, all of
the members of committees in the re-
solution are named in a series. Would it
be in order to demand that each of the
committees be voted on individually and
that there would be severance——

The ACTING PRESIDENT pro tem-
pore. The Chair is advised by the Parlia-
mentarian that it would be in order to
ask for a division of the question.

Mr. METCALF. So, by agreeing to the
whole resolution in its entirety, it is
merely a waiver of the opportunity to
ask for a severance of each individual
committee?

The ACTING PRESIDENT pro tem-
pore. That is correct.

Mr. METCALF, Mr. President, is it in
order to ask for an amendment so that
we could offer from the Democratic side
the name of a substitute for one of these
members suggested by the Republican
conference?

The ACTING PRESIDENT pro tem-
pore. That is correct. Any amendment of
that nature to the resolution will be in
order.

Mr. METCALF. So that any Member
of the Senate could be offered as an
amendment for the resolution suggested
by the Republican conference.

Mr. JAVITS. Mr. President, will the
Senator yield?

Mr. METCALF., I yield.

Mr. JAVITS. Before the Chair rules,
would that not be subject to the Legisla-
tive Reorganization Act and the rules of
the Senate?

The ACTING PRESIDENT pro tem-
pore. The Senator is absolutely right. The
Chair was just getting ready to make the
statement.

Mr. METCALF. I was just trying to
lead up to that, I say to the Senator
from New York.

I ask unanimous consent to have rule
XXIV printed at this point in the Recorb.

Mr. SCOTT of Pennsylvania. I have no
objection.

There being no objection, rule XXIV
was ordered to be nrinted in the Recorbp,
as follows:

Messrs.

RurLe XXIV
APPOINTMENT OF COMMITTEES

1. In the appointment of the standing
committees, the Senate, unless otherwise or-
dered, shall proceed by ballot to appoint
severally the chairman of each committee,
and then, by one ballot, the other members
necessary to complete the same. A majority
of the whole number of votes given shall be
necessary to the choice of a chairman of a
standing committee, but a plurality of votes
shall elect the other members thereof. All
other committees shall be appointed by bal-
lot, unless otherwlise ordered, and a plurality
of votes shall appoint. [Jefferson’'s Manual,
See. XI.]

2. When a chalrman of a committee shall
resign or cease to serve on a committee, and
the Presiding Officer be authorized by the
Senate to fill the vacancy in such committee,
unless specially otherwise ordered, it shall be
only to fill up the number of the committee.

Mr. METCALF. As I understand it,

subject to rule XXV and the Legislative
Reorganization Act and Senators who
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are on other committees, this resolution
is open for amendment.

The ACTING PRESIDENT pro tem-
pore. The ruling of the Chair is that they
can be placed on any committee so long
as they do not exceed the limitation of
the number of committees a Senator can
hold. That is under rule XXV.

Mr. METCALF. Which is in accord
with the Legislative Reorganization Act.

The ACTING PRESIDENT pro tem-
pore. That is correct.

Mr. METCALF. One final question. Is
it debatable to offer an amendment and
suggest the name of another person to
renlace a person who is named in the
conference committee report?

The ACTING PRESIDENT pro tem-
pore. It is open to unlimited debate.

Mr. METCALF. And the report, as I
understand it, is especially permitted to
come to the floor. It is a privileged report.

The ACTING PRESIDENT pro tem-
pore. It is a privileged resolution.

Mr. METCALF. I thank the Senator.

Mr. SCOTT of Pennsylvania. I thank
the Senator.

I should like to make the further point,
and I hope the press will take note
of this, that this disposes of the argu-
ment that seniority necessarily prevails
on the Democratic or Republican side
under all circumstances. Since the resolu-
tion is privileged and is open to amend-
ment and debate, the opportunity to dis-
regard the question of seniority exists
v_.v.éithin the Senate itself, as I understand
it.

I will not press for a ruling, because
I think the questions have cleared that.

Mr. MANSFIELD. Mr, President, will
the Senator yield?

Mr. SCOTT of Pennsylvania. I yield.

Mr. MANSFIELD. Mr, President, I
wish to commend my distinguished col-
league, the Senator from Montana, for
raising a series of questions not only
today but also last week, when the Demo-
cratic Members were placed on the com-
mittees to which the Democratic con-
ference had agreed.

I am delighted that the distinguished
Republican leader has indicated that
seniority is not the sole criterion either
in the Democratic caucus or the Repub-
lican caucus. In the Democratic caucus,
we vote by secret ballot in the steering
committee, and they can vote for any-
one they choose to be a member of a com-
mittee or a chairman. The same pro-
cedure is followed in the Republican
caucus, and any objection raised there
will be heard; and as my distinguished
colleague has brought out, any objection
raised here could be heard.

So I do not know what more demo-
cratic system we could conceive, and I
would hope that what the distinguished
Senator from Montana and the joint
leadership have had to say today will be
taken to heart by all those who are in-
terested in this matter.

Mr. SCOTT of Pennsylvania. Mr, Presi-
dent, I have nothing further to say, ex-
cept to ask that the Recorp note that
:gejnocra-tic" there is spelled with a small

The ACTING PRESIDENT pro tem-
pore. The question is on agreeing to the
resolution. [Putting the question.]

The resolution was agreed to.
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TRANSACTION OF ROUTINE
MORNING BUSINESS

The ACTING PRESIDENT pro tem-
pore. Under the previous order, there
will now be a period for the transaction
of routine morning business, for not to
exceed 30 minutes, with statements
therein limited to 3 minutes.

The Chair recognizes the Senator from
New York.

THE ATLANTIC PARTNERSHIP

Mr, JAVITS. Mr. President, I wish
to report to the Senate on my visit as a
member of the Foreign Relations Com-
mittee to the Federal Republic of Ger-
many and England during the period of
November to December 1972, and on the
activities of the Committee of Nine of
the North Atlantic Assembly of which
I am chairman.

While the year 1972 may not be re-
garded by history in retrospect to be as
momentous as 1973, there were a number
of major developments in 1972 having
great significance to Europe and ifs
relationship with the United States. It is
in the context of these events, and the
portentousness of the 1973 agenda, that
I report.

One of the greatest costs of the Viet-
nam war, in my judgment, has been the
relative neglect for some years, at the
highest U.S, policy levels, of the Atlantic
partnership. Now, it is said finally that
1973 will be “the year of Europe.” What-
ever the distractions may be, United
States-European relations will have
to receive a major share of the at-
tention of both the executive and
legislative branches of our Govern-
ment this year, since four major ne-
gotiations will be in progress during
1973. Collectively, these four nego-
tiations will set the main course of
history for the remainder of this century.
The SALT II negotiations with the
USSR, to control the nuclear arms
race, have already commenced in
Geneva. A preliminary meeting in Hel-
sinki has prepared the way for the
opening of the Conference on Security
and Cooperation in Europe—CSCE. The
related negotiations respecting mutual
balanced force reductions—MBFR—are
expected to commence as CSCE gets un-
der way. Finally, it is expected that trade
negotiations with the newly expanded
European Economic Community—EEC—
will start in the fall; and related prelim-
inary negotiations respecting monetary
reform are already in progress among the
committee of experts established by the
Group of Twenty under International
Monetary Fund—IMP—auspices. The
?e%otia.ting agenda for 1973 is more than

ull,

The principal purposes of my stay in
Bonn from November 19-24 were: To
participate as a member of the U.S. dele-
gation in the annual meeting of the
North Atlantic Assembly where I am
Vice Chairman of the Political Commit-
tee; following my retirement after 5

yvears as Chairman; and to chair a meet-
ing of the Committee of Nine, a com-
mittee of distinguished present or for-
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mer members of parliament of the NATO
countries, which has been established by
recommendations on the future of the
Atlantic Alliance.

As Chairman of the Committee of
Nine, I presented the Commitiee’s in-
terim report to the plenary session of the
North Atlantic Assembly. I ask unani-
mous consent that the interim report,
together with my introductory state-
ment, be printed in the Recorp at the
conclusion of my remarks.

The Assembly was privileged to re-
ceive at its plenary session ouftstanding
addresses by Chancellor Willy Brandt
and NATO Secretary General Luns. I
ask unanimous consent that the text of
these addresses also be printed in the
Recorp at the conclusion of my remarks.

On previous occasions I have reported
to the Senate cn earlier phases of the
Committee of Nine’'s work, and a detailed
summary is contfained in the Commit-
tee’s interim report, which I include
in this Recorp. I wish to draw particular
attention to part 3 of the interim report
which records a “preliminary consensus”
on four significant points as follows:

First. There is a need for an Atlantic
security allowance and this need will
continue throughout the decade of the
seventies, which is the period under our
consideration. It provides a firm basis
for the lowering of tensions in the area
and for examining all possibilities re-
specting detente. To weaken the Alliance
would endanger security, disrupt the

prospects for peace in Europe and jeop-
ardize the political stability needed for a
policy of detente between East and West.

The problems of more equitable burden

sharing in the Alliance can be nego-
tiated through existing institutions.

There should be an agreed and co-
ordinated policy within the Alliance con-
cerning negotiations on mutual and bal-
anced force reductions in Europe—
MBFR.

Second. Without urgent political at-
tention at the highest political level in
member nations, strains—caused by dis-
agreement over trade, investment and
monetary arrangements, as well as other
political and military issues—may lead
to a serious weakening of the Alliance
itself and to the erosion of public support
for it.

Third. NATO is essentially a security
alliance, and its institutions are not suit-
ed for resolving these other kinds of
problems.

Fourth. Economic institutions—such as
the Organization for Economic Coopera-
tion and Development—OECD—and the
Group of Twenty—are essential for the
purposes for which they were created—
namely, economic analysis and consul-
tation—and may prove useful for resolv-
ing some of the issues dividing members
of the Alliance. New procedures and ap-
proaches may also be necessary—partic-
ularly for a permanent dialog between
the two North American countries on the
one hand and the enlarged European
Community and other West European
nonmember countries concerned on the
other hand—and these should be orga-
nized to bridge now, and in the future,
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any differences based primarily on eco-
nomic considerations.

The work of the Committee of Nine,
and its Interim Report, were received
with great satisfaction by the North At-
lantic Assembly. After having considered
the Interim Report, the Assembly adopt-
ed an order formally extending the man-
date of the Committee of Nine for an-
other year—until November 1973—to en-
able it to complete its work and submit
its definitive recommendations. I ask
unanimous consent that a copy of this
order, entitled “On the Prolongation of
the Mandate of the Committee of Nine,”
be printed in the Recorp at the conclu-
sion of my remarks.

DrAFT ORDER ON THE PROLONGATION OF THE
MANDATE OF THE COMMITTEE OF NINE
(Presented by the Standing Committee)

The Assembly,

Recalling its Order I adopted in September
1971;

Noting that the Committee of Nine was
requested to report to the 1972 Plenary Ses-
sion of the Assembly;

Considering the progress already made by
the Committee of Nine during the course of
1972;

Noting the Interim Report submitted to it
by the Committee of Nine during the course
of 1972;

Recognizing that many aspects of the work
of the Committee of Nine require further
consideration;

Instructs the Committee of Nine to con-
tinue its work during the coming year and to
report back to the 1973 Plenary Session of the
Assembly.

I think it is especially significant that
Chancellor Willy Brandt, addressing the
North Atlantic Assembly in his first ma-
jor statement following his great elec-
toral triumph, took special note of the
Committee of Nine in the following
words:

The Governments of the NATO countries
are grateful to the North Atlantic Assembly
for taking a valuable initiative . .. With your
Committee of Nine you have set up a body
of competent and distinguished personali-
ties to study the possible development of the
Alliance under numerous aspects. I am look-
ing forward to the group’s final report with
great interest.

The Committee of Nine met in Bonn
on November 24 at the conclusion of the
North Atlantic Assembly to consider the
comments of the Assembly’s members on
its Interim Report and to commence the
second phase of its work. In launching
the second phase of its work, which will
culminate in its definitive recommenda-
tions respecting the future of the Atlan-
tic Alliance, the Committee examined
the “Overview Paper” prepared by the
Brookings Institution for the Commit-
tee's use. This study, entitled “The At-
lantic Relationship: Problems and Pros-
pects,” was written by Ambassador
Philip H. Trezise of the United States, in
collaboration with Prince Guido Colonna
of Italy. This study, together with some
25 shorter papers on a range of specific
topics written by scholars and experts in
Europe and North America, constitute
the main body of research in connection
with the deliberations of the Committee
of Nine. It is expected that a substantial
portion of this expert research and
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analysis will be published in connection
with the committee’s final report.

In making this report on the Com-
mittee of Nine it is my sad duty to take
note of the death of one of its most illus-
trious members—Sir Lester Pearson of
Canada. The death of “Mike” Pearson
has been widely commented upon in the
world press, which gave prominent at-
tention to the milestones of one of the
great careers of public service in this
century. I wish I could add more—but it
is impossible—honor and glory, beyond
that already so fully bestowed, to the
career of Lester Pearson, as Foreign
Minister and Prime Minister of his na-
tion, as winner of the Nobel Peace Prize,
and as Chairman of the famous “Pear-
son Commission” on the problems of
economic development.

However, I do wish to add a footnote to
history respecting Lester Pearson’s ca-
reer, which is pertinent to the Committee
of Nine. When the North Atlantic Assem-
bly established the Committee of Nine
at its meeting in Ottawa in September
1971, and asked me to be its chairman,
the first person I approached to join
the Committee was Lester Pearson. Hav-
ing been in bad health and having par-
tially retired from public life, Mr. Pear-
son was reluctant to take on new re-
sponsibilities. He informed me that he
had resolved to make the Pearson Com-
mission his last international respon-
sibility, and to decline any future re-
quests of a similar nature. But, he said
that he decided to make an exception
in the case of the Committee of Nine
because he regarded its work as so im-
portant to the nations of the Atlantic
Community. Of course, Lester Pearson
made a unique contribution to the de-
liberations of the Committee of Nine and
his great wisdom—and charm—will be
sorely missed by the Committee as it
undertakes the second phase of its work.
The Committee will meet again next
on February 8-9 in Paris.

Earlier in my remarks I noted that
the meetings of the North Atlantic As-
sembly and the Committee of Nine in
Bonn took place in the closely proximate
context of the major electoral triumphs
of President Nixon and Chancellor
Brandt. In my judgment, both electoral
results have major positive significance
for the future of the Atlantic Alliance.
The American and German elections
demonstrated a confidence vote in the
policy of peace initiatives, pursued from
the base of a strong continuing Atlantic
Alliance, which has been the character-
istic of the diplomacy of succeeding
American Presidents and of President
Nixon, as marked particularly by the
SALT I agreements and his visits to
Moscow and Peking, and of Chancel-
lor Brandt, whose Ostpolitik resulted in
the treaties with the Soviet Union, Po-
land, and East Germany.

A third great event of the Atlantic
Community in 1972 was the final agree-
ment on the expansion of the European
Economic Community from six to nine
members. This historic watershed has
now been accomplished with the formal
accession on New Year’s Day of Britain,
Denmark, and Ireland.
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As a consequence of these great events
of 1972—the SALT I agreements and the
Moscow visit of President Nixon; the
completion of the Ostpolitik treaties with
the U.8.8.R., Poland, and East Germany
and the Four Power Agreement of Ber-
lin; and the expansion of the EEC—the
hopes for peace and stability were height-
ened. I am confident that the total effect
of these events will be to strengthen the
Atlantic Alliance, which is the essential
bastion of freedom in the world.

However, 1973 will not be a year in
which we can sit back and at leisure con-
solidate the achievements of 1972. Great
strains are arising within the Atlantic
Alliance, largely manifested in trade and
monetary arrangements but having over-
riding political and security dimensions.
These require urgent political attention
at the highest levels of government. I do
not believe that there is a single issue
confronting the Atlantic Community
which could not be satisfactorily resolved
if the requisite political attention and
political will is mobilized to do so. How-
ever, it is my profound anxiety that to
pursue a course of drift and neglect
would be to court disaster and threaten
the disintegration of the Atlantic Alli-
ance itself.

While I was in Bonn, I had an op-
portunity for a talk with Willy Brandt,
who is a personal friend of many years
standing. In addition, I had meetings
with Egon Bahr, negotiator of the Ost-
politik treaties, with Foreign Minister
Scheel, and with Ambassador Hillen-
brand, as well as a number of other dis-
tinguished public and private persons
knowledgeable about German and Atlan-
tic affairs. These conversations rein-
forced my conviction that the Atlantic
Alliance has truly reached a watershed
period, in which we are faced with great
opportunities, as well as challenged by
grave potential dangers of disunity and
disruption.

Following my visit to Bonn, on Novem-
ber 27, I addressed the European-
Atlantic group in the Grand Committee
Room of the House of Commons. I ask
unanimous consent that the text of my
address, entitled “New Links in the At-
lantic Alliance,” be printed in the Rec-
orp at the conclusion of my remarks.
While in London I had a number of pri-
vate meetings with distinguished Britons.
These discussions buttressed my con-
versations in Germany.

In closing, this report to the Senate on
my trip to Bonn and London, and on my
activities respecting the Committee of
Nine, I wish to include a reference to an
important conference held in Columbia,
Md., on December 7-10, 1972, under the
auspices of the Aspen Institute for Hu-
manistic Studies and the International
Association for Cultural Freedom. The
theme of this major conference, in which
I had the privilege of participating was
“Europe and America.” The discussion
centered on a brilliant paper prepared
for the conference by Prof. Karl Kaiser
of Saarbruken University in the Federal
Republic of Germany. The deliberations
of this conference, including the paper of
Professor Kaiser, will be published short-
ly and I commend it to all Members of
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the Senate and the public who are con-
cerned over the preservation of freedom
and cohesion among the democratic so-
cieties of the West.

One might wish that the agenda for
1973 were not so crowded, for the re-
sources of government and diplomacy
will be sorely strained. Whatever might
otherwise be the political predilection on
both sides of the Atlantic, the negotiating
agenda for 1973 is staggering and guar-
antees that crucial decisions of the great-
est political ramifications will have to be
taken.

Mr. President, I ask unanimous con-
sent to have printed in the Recorp the
Interim Report of the Committee of Nine,
relating to the future of NATO; “New
Links in the Atlantic Alliance,” an ad-
dress delivered in the Great Hall of the
House of Commons; an address by the
Chancellor of Germany; and an address
by the Secretary General of the North
Atlantic Treaty Organization.

There being no objection, the material
was ordered to be printed in the Recorp,
as follows:

NORTH ATLANTIC ASSEMBLY—
THE COMMITTEE oF NINE
(Interim report adopted at the Third Meet-
ing Held at Niagara-on-the-Lake, Ontarilo,
Canada, Saturday and Sunday, 9 and 10
September 1972)
PART ONE

Pursuant to Order I adopted at the Seven-
teenth Annual Session of the North Atlantic
Assembly held in Ottawa during September
1972, the Committee of Nine has been estab-
lished “to conduct a thorough study of the
future of the Atlantic Alllance, and of the
most appropriate and desirable role to be
played by the Assembly.” Senator Jacob K.
Javits (United States) is the Committee’s
Chairman, and its members are Senator
Manlio Brosio (Italy), M. Michel Habib-De-
loncle (France), Professor Walter Hallstein
(Germany), Lord Harlech (United Kingdom),
Congressman Wayne Hays (United States),
Mr. Halfdan Hegtun (Norway), Mr. Lester
Pearson (Canada) and Mr. Max van der Stoel
(Netherlands). Senator Ihsan Sabri Cagla-
yangil (Turkey). Dr. Earl Mommer (Ger-
many) and Ambassador Alberto Franco Ho-
gueira (Portugal) are advisors to the Com-
mittee and have status equivalent to mem-
bers. Mr. Darnell Whitt (United States) and
Mr. Anthony Hartley (United Kingdom) are
Executive Directors of the Committee's work.

The Committee of Nine has held three
meetings: the first at Bellagio, Lake Como,
Italy, on April 8th and 9th, 1972; the second
at London, on July 1st and 2nd_1972; and
the third at Niagara-on-the-Lake, Ontario,
Canada, on September 9th and 10th, 1972.
The President of the Assembly, Mr. C. Ter-
rence Murphy (Canada), and its Secretary
Genergl, M. Philippie Deshormes (Belgium).
have attended each Committee meeting.

In order to assist its members in forming
opinions and proposals, the Committee has
commissioned a number of experts to prepare
written studies, concerning the political
security, social, economic and interparlia-
mentary relations between Western Europe
and North America during the next ten years.
These studies are being financed from funds
made available to the Committee of Nine
by a number of private institutions and in-
dividuals in Western Europe and North
America.

PART TWO

The Committee has been asked in part to
examine and make recommendations on “the
most appropriate and desirable role to be
played by the Assembly”. To this end, it com-
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missioned a study by Mr. Peter C. Dobell,
Director of the Parllamentary Centre for For-
eign Affairs and Foreign Trade, in Ottawa,
Canada. This study entitled “Transatlantic
Interparliamentary Links and the Future of
the North Atlantic Assembly” is attached as
AN annex.

The Committee of Nine has reviewed this
paper, which has been amended by its author
in some particulars after hearing the opin-
ions of members of the Committee.

The Committee gave special attention to
the proposal that the Assembly should take
a decision to direct its future efforts to pro-
vide an effective Atlantic parliamentary
forum for the consideration of all problems—
political, security, social and economic—hav-
ing an Atlantic dimension. Accordingly, the
Committee discussed in detail the sugges-
tions made in Part IT of the paper, that the
Assembly cease its attempts to seek consulta-
tive status with NATO, and initiate a new
effort to bring about statutory authority for
the appointment of delegates to the Assem-
bly on the part of each of the Alliance coun-
tries.

The Committee appreciates that such a
decision might open up new and fruitful per-
spectives for the North Atlantic Assembly in
a period in which the countries on both sides
of the Atlantic are increasingly preoccupled
with economic and political issues.

The Committee has not yet reached con-
clusions on some of the underlying assump-
tions on which this paper is based. We will
do so in our final report. However, in view
of the undoubted interest of the Assembly in
having an opportunity to consider the com-
ments and recommendations contained in
the whole paper, we have decided to forward
the Dobell research paper to the Assembly as
part of our interim report. Moreover, we

should like to take account of the Assem-
bly's experience on this subject and of any
reactions which it might develop during its
Eighteenth Annual Session. Subject to these

reservations, the Committee wishes to affirm
that the findings and recommendations in
the paper show the direction of the think-
ing of a substantial number of the mem-
bers of the Committee.

PART THREE

During the course of its deliberations, the
Committee has reached a preliminary con-
sensus on the following four significant
points:

First. There is a need for an Atlantic se-
curity alliance and this need will continue
throughout the decade of the nineteen
seventies, which is the period under our
consideration. It provides a firm basis for
the lowering of tensions in the area and for
examining all possibilities respecting detente.
To weaken the Alliance would endanger se-
curity, disrupt the prospects for peace in
Europe and Jeopardize the political stability
needed for a policy of detente between East
and West,

The problems of more equitable burden
sharing in the Alllance can be negotiated
through existing institutions.

There should be an agreed and co-ordinated
policy within the Alllance concerning nego-
tiations on mutual and balanced force re-
ductions in Europe (MBFR).

Second. Without urgent political attention
at the highest political leve]l in member na-
tions, strains—caused by disagreement over
trade, investment and monetary arrange-
ments, as well as other political and military
issues—may lead to a serious weakening of
the Alllance itself and to the erosion of pub-
lic support for it.

Third. NATO is essentially a security Al-
liance, and its institutions are not suited for
resolving these other kinds of problems.

Fourth. Economic institutions—such as
the Organization for Economic Co-operation
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and Development (OECD) and the Group of
Twenty—are essential for the purposes for
which they were created (namely, economic
analysis and consultation) and may prove
useful for resolving some of the issues divid-
ing members of the Alliance. New procedures
and approaches may also be necessary—par-
ticularly for a permanent dialogue between
the two North American countries on the
one hand and the enlarged European Com-
munity and other West European non-mems-
ber countries concerned on the other hand—
and these should be oragnized to bridge now,
and in the future, any differences based pri-
marily on economic considerations.

In its next phase of work, the Committee
of Nine will address these significant points
in order to offer recommendations concern-
ing the challenges and opportunities of the
next decade,

PART FOUR

As part of a final report during 1973, the
Committee will forward its findings and
recommendations concerning the political
security, social and economic relations be-
tween Western Europe and North America
during the next ten years and “the future of
the Atlantic Alliance."

The Brooking Institution has been In-
vited by the Committee to prepare a written
study of the major issues in West European
and North American relations. As part of
this endeavour, Brookings has organized a
research programme which draws upon a
large number of experts in Western Europe
and North America—in effect, an interna-
tional consortium of scholars. The Commit-
tee has commissioned approximately twenty
supporting papers of approximately four to
six thousand words each by American and
European experts, on various aspects of the
subjects. A deliberate effort has been made
to seek authors of widely differing points of
view. On the basis of these materials, a basic
overview paper of approximately ten to
twelve thousand words will address the main
questions that confront the Atlantic group of
nations over the next ten years.

The Brookings basic paper will constitute
& broad appraisal of the connection between
North America and Western Europe in the
1970s. The paper will take as its point of
departure the existing situation in which en-
largement of the European Community is
under way, economic interdependence be-
tween West Europe, Canada, the United
States and Japan is growing, and negotia-
tions between East and West of the central
political and military issues continue and
perhaps will be broadened. In light of politi-
cal and economic trends in East and West, the
study will suggest courses of action that ap-
pear to be pertinent and realistic for deal-
ing with the prineipal issues facing the
Atlantic Alliance.

The Brookings study will provide a basis
for the Committee of Nine to consider in
preparing its final report. Also, the Com-
mittee of Nine will feel free to commission
other papers outside the Brookings study to
ensure that the widest spectrum of views—
including dissecting views—has been ex-
pre:sed through acknowledged experts in the
field.

New LINKS IN THE ATLANTIC ALLIANCE
(Remarks prepared for delivery by Jacob K.

Javits, United States Senator and Chair-

man of the Committee of Nine before the

European Atlantic Group at 7 p.m. on No-

vember 27, 1972, at the Grand Committee

Room, Westminster, London)

It is essential that members of the Atlantic
Alliance mow turn the focus of their atten-
tion to problems within the Atlantic Com-
munity, for the seeds of grave discord on
economic and political issues are there which,
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if left unattended, could put the Atlantic
Alliance itself in jeopardy.

President Nizon’'s great electorial triumph,
which was based so importantly on his for-
eign policy successes, has cleared the way in
the United States for just such a priority of
attention to Europe and President Nixon in-
tends to give first priority to Europe in the
foreign policy of his second administration.
Dr. Kissinger has been quoted in the press as
saying “1973 will be the year of Europe.”

Also, I have just been to Germany where
the great electoral triumph of Willy Brandt
and Walter Scheel in the Federal Republic
seems, to a foreign observer, to be as sub-
stantially based on their successes in foreign
policy as the victory of President Nixon.
These two major electoral results could pre-
sage in a positive answer to the key gues-
tion before the nations of the Atlantic Al-
liance: “which way is the Atlantic Alliance
headed—toward polarization on the two sides
of the Atlantic, or toward Atlantic unity and
integration?”

In my judgment, the chances are excellent
that the Alllance will act to repair the
damage caused by the economic, political and
military tensions of recent years and resume
its momentum to Atlantic unity and inte-
gration—a result exactly contrary to what
the U.8.8.R. might hope to see out of the
conference on Security and Cooperation in
Europe (CSCE). Indeed, a major test awaits
the Alliance countries in the CSCE. Will the
occasion be used to dispel the susplcion—
or fear—that the U.S. and the U.8.8.R. in the
new spirit of “detente” will make deals over
Europe’s head and will this be abetted by a
Europe with 13 Alliance countries and
Canada negotiating each on its own with
separate voices or will Alliance policy be har-
monized and the real benefit or prior consul-
tation be fully realized?

A revitalized Atlantic Alliance could have
the potential, in the remaining decades of
the twentieth century, of securing a new era
of peace, security and well-being for itself
and the developing nations and on a higher
plateau than mankind has ever witnessed be-
fore. The aggregate resources—economic, po-
litical and cultural—potentially at the com-
mand of a revived Atlantic Alliance could
give a new economic base to security to free-
dom. We are being beckoned in this direction
by a destiny worth rising to meet.

The USSR has now, 1t is said, authorita-
tively accepted the fact of the U.S. presence
in Europe, including U.S. troops in Europe.
The evidence of this is allegedly found in the
Four Power Agreement on Berlin, the Gen-
eral Treaty between the Federal Republic
and the GDR, the inclusion of the United
States In the Conference on Security and
Cooperation in Europe, and the parallel nego-
tlations on Mutual anc Balanced Force Re-
ductions (MBFR).

The opening of these negotiations, along
with the SALT II negotiations, represents an
historic watershed for the Alliance, For, the
outcome of these negotiations will set the
pattern for security arrangements in Europe
for the remainder of this century. Therefore
the nations of the Atlantic Allilance must
enter these negotiations with a sense of their
high importance which requires a harmoniza-
tion of their policy commensurate with the
importance of what is # stake—their future.

The decade since the Cuba missile erisis
has been a decade of diversion and distrac-
tion on both sides of the Atlantic. The United
States allowed itself to become entrapped in
the quagmire of Vietnam, while the energies
of Western Europe have been largely devoted
to the encompassing task of inching toward
economic, and perhaps eventual political,
integration. In most recent years, the most
innovative developments in western diplo-
macy have been President Nixon’'s initiatives
respecting Peking and Moscow, and Chancel-
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lor Brandt's Ostopolitick. In addition, the
European Economic Community has cleared
the historic hurdle of expansion to include
at least Great Britain, Denmark and Ireland.

Now is uniquely and historically the time
for the Atlantic partners to look up from
their preocccupations of the recent past, and
to engage in a grand design partnership. For
the time has come to redefine our partner-
ship in conformity with the needs and reali-
ties of the present and of the rest of this
century.

I believe that a major element of the
needed redefinition of the grand design of
Atlantic partnership—the movement of
France toward reintegration in the NATO
command situation—has begun. This is a
trend of great significance and value, which
will develop further in 1973 after France's
elections and which has not been adequately
understood and appreciated even yet by the
peoples concerned, particularly in the United
States.

The Atlantic Alllance nonetheless can no
longer be taken for granted. For all its his-
toric achievements, the Alliance is presently
characterized by a number of tensions which,
if exacerbated, could drive a wedge of formi-
dable proportions between the Atlantic
partners. These tensions derive primarily
from economic questions—trade, monetary
and investment arrangements—but the ten-
sions also have significant political and secu-
rity dimensions as well.

If there should be an unravelling of the
Alliance in the years just ahead consequent
on our failure to resolve the problems which
have arisen, the decade of the 1970's could be
the decade of Atlantic polarization. North
America could find itself with diminished
security and severely diminished economic
prospects; and Western Europe could find
itself isolated from its North American part-
ners and with its very security and independ-
ence placed in jeopardy by the sheer weight
of the USSR leaning on Western Europe in
the Eurasian continent.

Ultimately, the task of repairing the Al-
llance is the responsibility of governments.
But often governments need the council and
ald of their citizens, and it is a unique
strength of free nations that they are so or-
ganized to benefit materially in this regard.
As Chairman of the Committee of Nine, com-
missioned by the North Atlantic Assembly to
study and make recommendations concern-
ing the future of the Atlantic Alllance (and
the role in it of the North Atlantic Assem-
bly), I have the honor and the responsibility
to be Importantly associated with just such
an archetypal initiative in support of the
Atlantic Alllance governments.

The other members of the Committee of
Nine are: Senator Manlio Brosio (Italy),
M. Michel Habib Deloncle (France), Profes-
sor Walter Hallstein (Germany), Lord Har-
lech (United Kingdom), Congressman Wayne
Hays (United States), Halfdan Hegtun
(Norway), Lester Peson (Canada) and Max
van der Stoel (Netherlands), In addition,
Senator Ihsan Sabri Caglayangil (former
Foreign Minister of Turkey), Dr. Karl Mom-
mer (former State Secretary of the Federal
Republic of Germany) and Ambassador Al-
berto Franco Noguerra (former Foreign
Minister of Portugal) are advisors to the
Committee.

The Committee of Nine has held four
meetings: the first at Bellagio, Lake Como,
Italy, on April 8th and 9th, 1972; the second
at London, on July 1st and 2nd, 1972: the
third at Niagara-on-the-Lake, Ontario, Can-
ada, on September 9th and 10th, 1972, and
the fourth at Bonn on Thursday, November
23, 1972.

In order to assist its members in forming
opinions and proposals, the Committee has
commissioned a number of experts to prepare
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written studies concerning the political, se-
curity, social, economic, and Interparlia-
mentary relations between Western Europe
and North America during the next ten years.
These studles are being financed from funds
made available to the Committee of Nine by
& number of private foundations and in-
dividuals in Western Europe and North
America.

During the course of its deliberations, the
following four significant points have stood
out in the work of the Committee of Nine:

First. There is a need for an Atlantic se-
curity alllance and this need will continue
throughout the decade of the nineteen seven-
ties, which is the period under our consid-
eration. It provides a firm basis for the low-
ering of tensions in the area and for exam-
ining all possibilities respecting detente. To
weaken the Alliance would endanger secu-
rity, disrupt the prospects for peace in Eu-
rope and jeopardize the political stability
needed for a policy of detente between East
and West.

The problems of more equitable burden
sharing in the Alliance can be negotiated
through existing institutions.

There should be an agreed and co-ordi-
nated policy within the Alliance concerning
negotiations on mutual and balanced force
reductions in Europe (MBFR).

Second. Without urgent political attention
at the highest political level in member na-
tions, strains—caused by disagreement over
trade, investment and monetary arrange-
ments, as well as other political and military
issues—may lead to a serious weakening of
the Alliance itself and to the erosion of pub-
lic support for it.

Third. NATO is essentially a security Alli-
ance, and Its institutions are now suited
for resolving economic and social problems
notwithstanding Article II of the NATO
Treaty, therefore leading to the next point.

Fourth. Economic institutions—such as
the Organization for Economic Co-opera-
tion and Development (OECD) and the
Group of Twenty—are essential for the pur-
poses for which they were created (namely,
economic analysis and consultation) and
may prove useful for resolving some of the
issues dividing members of the Alllance. But
new procedures and approaches may also be
necessary—oparticularly for a permanent dia-
logue between the two North American
countries on the one hand and the enlarged
European Community and other West Euro-
pean non-member countries concerned with
the Alliance's economic and social problems
on the other hand—and these should be or-
ganized to bridge mow, and during the next
decade, any differences based primarily on
economic considerations.

The Committee of Nine is required to make
its final report in November, 1873, to the 19th
Plenary Session of the North Atlantic As-
sembly. In its next phase of work, the Com-
mittee of Nine will address the foregoing
significant points in order to offer recom-
mendations concerning the challenges and
opportunities of the next decade to the At-
lantic Alliance.

In my judgment, the time has certainly
come for a summit meeting of the heads of
governments of the NATO countries. I also
wish to suggest the desirability of institu-
tionalizing such meetings within the Alli-
ance.

It is my own view that, looking at the At-
lantic Alliance, we must look closely into
these specific questions: a) Can Article II of
the North Atlantic Treaty be made meaning-
ful in terms relevant to current problems?;
b) How can decisions be taken multilaterally
within NATO to prevent trade and monetary
policy decisions from gutting NATO and leav-
ing a hollow shell; ¢) What consultations
within NATO are necessary and possible re-
specting security considerations and the for-
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eign policies of member nations dealing with
matters outside the juridically defined geo-
graphical area of NATO; d) Can NATO be
the forum for the establishment of an
urgently needed common energy policy, and
common policles regarding sclentific and
technical interchange as well as of environ-
mental policy.

In concluding, I wish to reiterate the grav-
ity of my concern respecting the tensions
which have arisen within the Atlantic Al-
liance and the potential of those tensions, if
left unresolved, to place our Alliance and
thus our security in serious jeopardy. My
concerns in this respect are fully shared in
the Committee of Nine,

I also wish to reiterate my cautious sense
of hopefulness and high expectancy regard-
ing the destiny of the free peoples of our Al-
liance. The United States is now seasoned by
twenty-five years of global responsibility and
leadership. And fortunately, at this crucial
Juncture when the United States is catching
its breath following its traumatic and har-
rowing experience in Vietnam, our European
partners have rebuilt their economies and
their democratic policy to such good effect
that free Europe is ready to resume a global
role, with global responsibilities. We can all
take especial heart from the spectacle of the
Federal Republic of Germany taking the lead
in Europe at this crucial juncture in the
reaffirmation of democratic viability, of in-
novative diplomacy for peace and an interim
resolution of the “German question” through
indissoluble integration of the Federal Re-
public into the EEC while providing more
auspicious conditions for the future of peo-
ple of satellite East Germany.

There is a special bond of language of
traditions of individual freedom, of cul-
tural, of credo, between the United States
and Britain. It is therefore altogether fitting
that I conclude my address here in a house
of the ‘Mother of Parliaments’ with an af-
firmation of my own confidence that this
special bond will survive and will find new
expression in the benefit of all mankind in
the transition and in the frank dialogue of
partners which is ahead of us.

EIGHTEENTH ANNUAL MEETING OF THE NORTH
ATLANTIC ASSEMBLY

Mr. President, Mr. Secretary-General, ladies
and gentlemen, in this same building the
ministerial meeting of NATO took place at
the end of May. On that occasion I was
privileged to extend a warm welcome to the
fifteen Foreign Ministers of the Alliance,
together with Mr. Luns, the Secretary-Gen-
eral, who is also with us here today.

Today I am equally delighted to extend a
cordial welcome to you, the delegates to the
Eighteenth Annual Meeting of the North
Atlantic Assembly. You are the guests of a
country whose Government has been given
a new mandate and which, on the basis of
that mandate, will steadily pursue its well-
known policy. It is a policy of security and
détente as jointly developed within the Al-
liance and shaped by us in avalling ourselves
of the opportunities open to us.

This meeting here today gives me a wel-
come opportunity to confirm the continuity
of our foreign and security policy before such
a representative body as this.

The NATO ministerial meeting in May
here in Bonn set the course for new develop-
ments. Today the representatives of nearly
all the European States, as well as the United
States and Canada, are meeting in Helsinkl
to commence the multilateral preparations
for a Conference on Security and Co-opera-
tion in Europe.

I very much hope that these talks will
bring us a step further along the way to-
wards a “just and lasting peaceful order in
Europe accompanied by appropriate security
guarantees”, which as long as five years ago
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was described in the Harmel Report as the
ultimate political purpose of the Alliance.
With their constructive contribution to the
problems pending in Helsinki, the members
of the Alliance will demonstrate their genuine
will to give peace in Europe a new quality.

It is now more than four years since we
agreed at &8 NATO ministerial meeing on what
became known as “the signal of Reykjavik”.
Insiders know, and the records prove that
I, at that time as Foreign Minister, had
some part in it. The first Soviet reaction
showing a positive interest came in the
autumn of 1970, shortly after the signing of
our treaty with Moscow.

Now, together, we shall have to ensure that
in terms of time the subject of balanced
force reductions on both sides will be dealt
with in step with the subject of European
cooperation. As I see it, a central task in
the years ahead, and a great opportunity
for all of us, will be to create throughout
the whole of Europe a situation in which
peace will be secured for generations.

In pursuing this goal I do not expect our
relationship with our American friends to
be weakened but rather to be further and
constructively developed. And I feel that the
America we shall be dealing with will be pay-
ing more, not less, attention to European
affairs.

In the past the Atlantic Alliance has
proved that it is capable of developing
abreast of the times and of coping with new
tasks,

At the conference commemorating the
twentieth anniversary of NATO held In
Washington In 1969, President Nixon called
upon the members of the Alllance to widen
the scope of their activities to include re-
gional and supraregional problems of the
environment. Had we not known it before,
we would have realized then that we are also
partners in other spheres besides security
policy. During the monetary crises of recent
years, it was the general feeling that the Al-
liance could not perform its external tasks
if it were seriously impeded internally, in
this case In terms of monetary and hence
economic policy. Today, mcre than ever be-
fore, it would be inadequate to regard the
problems confronting NATO and the Euro-
pean Community in isolation from the de-
velopment of economic relations among
their members, and above all between the
United States and Canada on the one hand
and the European Community on the other.

The Governments of the NATO countries
are grateful to the North Atlantic Assembly
for taking a valuable initiative in this con-
nexion. With your Committee of Nine you
have set up a body of competent and dis-
tinguished personalities to study the possible
development of the Alliance under numerous
aspects.

I am looking forward to the group’s final
report with great interest, and I wish to
make two comments on the present stage
of their work.

When considering the sharing of burdens
as between the North American and the
West European members of the Alliance the
efforts which the European partners are al-
ready making, both individually and in the
EUROGROUP, should not be overlooked. In
percentage terms, the European contribution
to the conventional military defence effort
is quite respectable. In the relevant sectors
the Europeans already provide about 80 per
cent of NATO's conventional forces in
Europe.

We are bearing the load together—and yet
at the same time I realize that the burden
carried by the United States as a world
power is not divisible, nor are its guarantees
replaceable. We shall continue to make the
contributions that are necessary in the in-
terest of security, but if relief is possible as a
result of the MBFR negotiations then this,

CONGRESSIONAL RECORD — SENATE

too, will have to be shared within the Alli-
ance.

As we know, the United States is in the
process of altering the structure of its armed
forces. This subject i1s also under considera-
tion in the Federal Republic of Germany, as
in other countries. In a few days' time, the
Federal Government will be recelving the
report of an independent commission ap-
pointed two years ago. The carefully com-
puted models and proposals it will contain
will not be binding on the Federal Govern-
ment but will be a help to it in making its
decisions. We shall take these decisions after
thorough consultation within the Alliance.
We can say even now—and our Defense
Minister Georg Leber will in due course ex-
plain this in detail in the appropriate
bodles—that the only kind of reorganization
that can be considered is one that does not
reduce the value of our military contribu-
tion to the Alliance.

The adaptation of North Atlantic partner-
ship to the new relationships that are taking
shape will involve the long-term solution of
economic problems and an intensification of
the tran-Atlantic dialogue. In this respect I
see a gratifying task, but also one of great
responsibility, falling to you, the members of
the North Atlantic Assembly. I have in mind
the task and the opportunity of a compre-
hensive Atlantic diologue.

President Nixon held out his hand for a
more intensive diologue when, in his most
recent foreign policy report, he placed side
by side the role of his country in the Alli-
ance, its relationships with the European
institutions and the bilateral relations, with
the several European countries, and when he
announced the strengthening of trans-At-
lantic bonds.

The Heads of State or Government of the
enlarged European Community took up this
subject at their Summit Conference in Paris
on 20 October when they for their part un-
derlined that they will remain “faithful to
their traditional friendships and to the alli-
ances of the member states.” As will be re-
called, they reaffirmed their determination
to maintain a “constructive diologue” with
the United States of America, Canada, and
other partners, without prejudice to the ul-
timate political objectives of the construc-
tion of Europe. I very much hope that the
dialogue at Government level will be fa-
vourably influenced by the results of your
discussions as parliamentarians.

With this appeal I wish to couple a word
of thanks to each one of you. Thanks for
your constant efforts in Parliament to keep
ever awake the consciousness of what we
have in common, of the Alliance. And I would
ask you to continue your efforts both in
Parliament and in public to sharpen the
awareness of what North Atlantic partner-
ship means as the foundation of peace in
Europe.

I wish your Annual Assembly every suc-
cess.

SPEECH GIVEN BY JosEPH M. A. H. Luns, Sec-
RETARY GENERAL oF NATO To THE NomRTH
ATLANTIC ASSEMBLY, NOVEMBER 22, 1972

Mr. President, Your Excellencies, Honour-
able Members of the Atlantic Assembly, La-
dies and Gentlemen:

It was with great pleasure that I received
your invitation to follow in the footsteps of
my distingulshed predecesscrs and address
the Annual Meeting of the North Atlantic
Assembly, I regard this invitation as a unique
opportunity to share my hopes and appre-
hensions with an enlightened audience, on
whose understanding and support the Alli-
ance continues to depend. No one is closer to
the peoples served by the Alliance, than your-
selves, the Honourable Members of this As-
sembly. You receive your mandate from the
electorates; you embody their aspirations;
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and you transform their will into deeds. You
control the policies of your governments; and
you vote the budgets which enable Allied
governments to fulfill their common task of
ensuring detente and defence. Last but not
least, your peoples look to you for guidance
in the evaluation and interpretation of world
events.

Tocday, preparatory talks for a Conference
on Security and Co-operation in Europe have
opened in Helsinki. Late in January explora-
tory talks will begin on MBFR, that is on the
Allied proposal for Mutual and Balanced
Force Reductions in Central Europe. We
hope these initial talks will demonstrate suffi-
cient progress so that the Conference itself,
and the MBFR negotiations proper may start
sometime soon. I think it most timely to
dwell today on the significance for the Al-
liance of this programme of multilateral
events.

Let me begin with three general observa-
tions: the first one is an obvious but cardi-
nal point. It is the future of Europe with
which a BSecurity Conference and MBFR
talks will be concerned; and therefore the
trans-Atlantic members of the Alliance will
fully and legitimately participate in these
discussions. This appears self-evident for
MBFR, which involves their forces. It has
been less so for the Security Conference
which, as originally envisaged by the Warsaw
Pact was to deal with security for the Euro-
peans and by the Europeans only. Not until
the East had recognized the reality of our
Atlantic partnership, and the right of the
United States and Canada to speak In mat-
ters of European security, was the Alliance
willing to consider preparation of a European
Becurity Conference. We welcome any ac-
ceptance of realities by the East, but we take
even greater satisfaction from the determi-
nation of the American and Canadian Gov-
ernments to participate in a European Secu-
rity Conference and from their will thus not
merely to maintain but reinforce their en-
gagement in Europe.

My second point is this: it is agreed that
discussion of European security and co-op-
eration as well as MBFR should not be con-
ducted on a “bloc-to-bloc’” basis; that is to
say that the organizations of NATO and the
Warsaw Pact as such would not confront each
other at the Conference tables. So far, so
good. But we should not try to suppress
in our minds the undeniable fact that MBFR
talks will exclusively involve members of the
two military groupings in Europe, and that
the participants in a Security Conference
would include all fifteen members of the
Atlantic Alliance and all seven Warsaw Pact
countries. It may fall mainly on these gov-
ernments to seek ways to overcome the divi-
sion of Europe. I am not suggesting that
the neutral and non-aligned states would be
silent observers of an East-West dialogue.
On the contrary: we expect them to play
an active and original role at a conference.
I do suggest, however, that we will be con-
fronted at the multilateral preparatory talks
in Helsinki and at a conference proper with
collective proposals and co-ordinated tactics
of the Warsaw Pact members. Allied govern-
ments therefore will want to enter these ne-
gotlations in full awareness of the high prin-
ciples and deep convietions they hold in com-
mon and with a clear and coherent concep-
tion of their aims.

Thirdly, the multilateral events for which
we are preparing ouselves cannot be seen
in isolation. They form part of the intensi-
filed East-West dialogue and of the endeav-
ors for a rapprochement pursued over the
past few years. It is too early to know
whether we have already entered a new era
in East-West relations. But should future
historians pass such a judgment, they might
begin by noting the successes of bilateral
diplomacy initiated by several Allies in the
mid-sixties in establishing the bhasis for
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businesslike discussions with the countries
of Eastern Europe and the Soviet Union.
They would recall that in 1967 Allied gov-
ernments, in adopting a Report on the
Future Tasks of the Alliance, resolved jointly
to search for progress towards a more sta-
ble relationship in Europe in which the un-
derlying political issues could be resolved.
And they would put into perspective—I
would expect—important events such as the
conclusion of the German/Soviet and the
German/Polish Treaties; the Four-Power
Agreement on Berlin; the negotiations be-
tween the United States and the Soviet
Union on Strategic Arms Limitations and on
many other issues of common interest; Pres-
ident Nixon's visits to Peking and Moscow;
the Basic Treaty concluded between the
two states in Germany; and the accession
of these states to the United Nations.

In evaluating these events, it is reasonable
to assume that the Soviet Union has an in-
terest in pursuing a general relaxation of
tension vis-a-vis the West, and particularly
in Europe, in order to avold military con-
frontation and to free energies and re-
sources for other aims—domestic as well as
international. At the same time, it is pru-
dent to bear in mind that the Soviet Union
admittedly wishes to create favourable con-
ditions for‘the development of socialism
within, as well as beyond, its sphere of in-
fluence. I belleve that the Soviet policy of
consolidating the status auo in Europe is
dynamic rather than static in its nature, as
indeed the policy of a great power usually
is. This statement implies neither that we
should not negotiate with the East nor that
such negotiations could not be fruitful. It
only suggests that a sober assessment of
one’'s opponents’ interests and motives is the
key to the success of any negotiations. And
we certainly do hope that the multilateral
negotiations, prepared thoroughly with muecia
hard work within the Alliance over several
years, will succeed fully. Allied governments
are second to none in their desire to seek

greater security in Europe and a reduction
of the barriers that divide the Continent.

At the multilateral preparatory talks
which open today in Helsinki, our basic aim
Is to ensure that our proposals for the en-
hancement of security and co-operation will
be fully considered at a conference; and to
establish that enough common ground
exists among the participants to warrant rea-
sonable expectation that a conference would
produce satisfactory results. It is only in the
light of developments at the preparatory
talks that Allied governments can decide to
attend the conference proper.

I should like to share with you some con-
siderations on the proposals Allied govern-
ments intend to make. I shall not go into de-
talls of the possible Agenda which, in any
event, would have to be agreed upon by all
participants in the Helsinki talks, but will
touch only on three general areas of dis-
cussion to which Allied governments attach
value. They are:

First, questions of security including prin-
ciples governing relations between states and
certain military aspects of security. In this
context, I shall add some remarks on MBFR
with the clear understanding that this sub-
ject will not be dealt with by a Security
Conference but in a separate forum.

Second, freer movement of people, infor-
mation and ideas, and cultural relations.

And third, co-operation in economics, sci-
ence and technology.

As a further point, I will discuss the Soviet
suggestion to establish some permanent
machinery, an international organ, to out-
live the conference.

Some people may be inclined to think that
there has already been elsewhere enough
talk about principles governing relations be-
tween states and enough drafting of declara-
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tions and resolutions without our having to
go into all this again. It may be asked, does
not the United Nations Charter already lay
down, in binding form, all the principles we
need to ensure a peaceful world, if only the
statement of principles alone were sufficient.
I have seen reported very recently that in
the General Assembly of the United Nations
which is now going on in New York, the
Head of the Chinese Delegation saw fit to
draw attention to the fact that only a year
after the invasion of Czechoslovakia by So-
viet troops, the Soviet Union came forward
in the United Nations with yet another gen-
eral proposal and principles purporting to
aim at reinforcing peace and international
security.

There is much force in all this. It is deeds
not words that count. Statements of prin-
ciple, important though they may be, are
not enough. Nor is acceptance of principles
sufficient. It is observance that we want to
see.

And at this point, I do not think that I
can be accused of unfairness and partiality
if T make the remark that on the Western
side we have a very fair record of observance
of international standards of conduct and
behavior. Nor do I think it unfair to remark,
as a general proposition of some truth, that
it is In countries where there is no free press
and no free public opinion that principles can
be and are most easily flouted.

How then are we going to handle this
matter at the Security Conference and what
will our aims be?

For its part the Warsaw Pact has indicated
the principles it has in mind in the Prague
Declaration of last January. These, though
as enticingly worded as ever, contain many
of the usual traps and pitfalls, into which
we have no intention of tumbling. We expect
to reply in the first place by tabling our own
ideas which, I may say, we have worked out
in some considerable detail in our consulta-
tions in Brussels. I will not, I think, be
revealing any secrets if I say that one thing
our ideas will make plain will be that we
are not prepared to subscribe to any princi-
ples which consecrate the Brezhnev Doc-
trine, that is, the Soviet attempt to apply a
different set of principles to relations between
Communist countries.

We must then see in the subsequent dis-
cussions whether the other side really is in-
terested in achieving something which will
have a practical effect in the sense of actually
raising the standard of behavior (if I may
so put it) between all states in Europe. And
to return to what I said before that means
achieving something which we are all pre-
pared not only to accept, but to abide by,
and implement,

This leads me on to talk of the military
aspects of this question. Since if we could do
something about the problems created by the
continuing existence of vast military forces
in Europe, I believe this might somewhat
ease the danger of a tense situation develop-
ing into military confrontation.

We realise that a forum of some thirty
countries, including neutral and non-aligned
states, i1s not one which could effectively
negotiate in detail on the levels and activi-
ties of armed forces in Europe. It could and
should, however, consider in general terms
the problem of military security and the ex-
isting disparity between military forces and
postures in the East and West, thereby point-
ing out that the military issues are still not
yet solved. In addition, all members of the
conference will have a genuine interest in
discussing and agreeing upon certain meas-
ures designed to increase confidence and pro-
mote stability. Such measures—and we are
thinking of prior notification of major mili-
tary movements as well as exchange of ob-
servers at manoeuvres—may not be of great
military significance. But they would act as
tests of political will.
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The basic and very complex military issues
must be addressed somewhere, however, that
Is to say ‘n a separate forum and in parallel
with the discussion on major political issues,
because a truly stable and secure order in
Europe is hardly conceivable without reduc-
tion of the military confrontation. How can
we be assured that crises, such as those
caused by the Soviet ultimatum on Berlin
or the invasion of Czechoslovakia belong to
the past, when the Warsaw Pact continues
to maintain military capabilities more im-
pressive than those of 1961 or 1967? What-
ever progress may have been made in Europe
towards détente, it has certainly had no vis-
ible effect on Soviet military posture. On the
contrary: over the years the general pattern
of force levels and armaments in Central
Europe, not to speak of the European Rjanks
or of the North Atlantic and the Mediter-
ranean, has shown a gradual but distinct
shift in favour of the East. We will do well
to probe the reasons behind this apparent
contradiction—and serious discussion of our
proposal for Mutual and Balanced Force Re-
ductions in Central Europe will provide op-
portunity for such probing. In exploring pos-
sible avenues leading towards a military dé-
tente, we may learn whether political détente
is to last, This is why Allled governments
have insisted on parallelism between the dis-
cussion of the political and military aspects
of security. Soviet acceptance of this paral-
lelism has been a major success of Western
diplomacy. Of course talks on Mutual and
Balanced Force Reductions will be highly
complex and will outlast, probably by years,
any European Security Conference. I expect,
however, that Allied governments will be able
to gauge the intentions of the Warsaw Pact
countries already in the exploratory phases of
MBFR talks,

Last week, Belglum, Canada, the Federal
Republic of Germany, Luxembourg, the
Netherlands, the United Kingdom and the
United States proposed to the GDR, Hun-
gary, Poland, Czechoslovakia and the Soviet
Union, to begin exploratory talks on MBFR
on the 31st January, in a place still to be
agreed through diplomatic channels. Den-
mark, Greece, Italy, Norway and Turkey have
confirmed their intention to be represented
In these talks.

Let me assure you that Allied governments
proceed to MBFR explorations well prepared
and with a clear understanding of the prob-
lems and the risks involved.

We realise that our defensive capabilities
are today already near the minimum. We
agree that MBFR must result in undimin-
ished securlty and must maintain the credi-
bility of NATO's strategic doctrine of for-
ward defence and flexible response. We know
that this aim cannot be attained by force
reductions alone, but that these reductions
must be accompanied by collateral measures
designed to diminish the risk of misunder-
standing and miscalculation; to enhance sta-
bility and mutual confidence; to Iincrease
warning time; to limit reinforcement capa-
bilities; and to ensure compliance with the
obligations of any MBFR agreement. We are
equally aware that MBFR cannot be one big
leap forward in arms control or disarmament
in Central Europe; but rather that any with-
drawal or reduction of forces should be ap-
proached step-by-step in a carefully con-
trolled process maintaining undiminished
security at each of these stages.

Since Allied governments are about to em-
bark on the discussion of MBFR, common
sense dictates that any unilateral withdrawal
of forces or cuts in defence budgets should
be avoided, since it would seriously weaken,
if not completely destroy, their bargaining
position. .

I now return, from my excursion into
MBFR, to the European Security Conference.

Important as questions of political and
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military security are, Western governments—
and I assume the governments of neutral
and non-aligned countries also—would not
want preoccupation with security to detract
attention from another essentlal area of dis-
cussion, namely freer human contacts and
the broader dissemination of information,
which we have come to call “freer move-
ment”, The countries of the Alliance practice
government by the people and for the people.
We owe it to the common man in West and
East that he should directly participate in,
and benefit from, a process of rapproche-
ment an co-operation in Europe. Unless the
peoples of the states participating in a con-
ference become fully and actively involved in
this process, through an increase in human
contacts across the frontiers and through
new access to Information and ideas, we
would be holding a conference in an ivory
tower. We look for constructive and non-
polemical discussions of practical improve-
ments in human co-existence which will
benefit not only small minorities, such as
bureaucrats, businessmen and scientlsts, but
the ordinary man. Vague generalisations or
declarations of principle having no direct
effect for the people, would not be sufficient.
Further, it would be wrong to single out
educational, scientific and cultural purposes
as a special field for relaxation of existing
restrictions, because this would leave the
wider problem unresolved. We also reject the
imputation that Western proposals of freer
movement are an attempt to interfere in the
internal affairs of other countries. If Com-
munist leaders in Eastern Europe do not con-
sider the dissemination of their ideas in our
countries as interference in our affairs, how
can they oppose the free flow of ideas and
information from West to East? We would
wish to hear a convincing answer. And we
would wish to see a peaceful competition of
ideas to be carried out under agreed and
common rules, I should think that these

considerations will meet with particular un-
derstanding in this country. The Basic Treaty

recently initialled by the Federal Govern-
ment and the Government of the GDR s
accompanied by certaln obligations designed
to ease human contacts within divided Ger-
many. In living up to these obligations, the
GDR could give an example of how East-
West rapprochement may directly benefit the
people.

Co-operation in the economie, scientific,
technological and environmental fields will,
of course, be a much less controversial item.
In these areas, the countries of East and
West already possess vast experience of deal-
ing with each other and can be expected to
take a positive attitude at a conference. For
one thing, the East European states have a
genuine and legitimate desire to gain in-
creased access to Western science and tech-
nology, for fear of falling behind in this vital
aspect of development. For another, both
sides have a very strong interest in promot-
ing trade in a wide variety of raw materials
and products, for example, natural gas sales
on the Soviet side as against wheat, feed
grains or machinery or our side. The con-
ference may help to promote advances in
these areas, or at least to identify obstacles
to increased exchanges, for example the dif-
ferences in economic and social structures of
East and West, so that they may be even-
tually overcome. So we shall be going into the
conference ready to propose a sizable list of
concrete measures in the economic, scientific,
technological and environmental fields,
which may lay the basis for conference res-
olutions to be implemented later by individ-
ual countries and the European Economic
Community.

Turning now to a point raised by the Soviet
Union and its Allles we are on notice that
they may propose, at a Security Conference,
the establishment of a permanent body of all
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states taking part. It is not yet exactly clear
what the Warsaw Pact countries have in
mind; nor can we yet know whether any of
the results of a conference would justify the
establishment of follow-up machinery. So
we view the Soviet suggestion with skepticism
and with a natural aversion to the creation
of permanent international institutions
whose purpose is only vaguely defined. And
this attitude of reserve will be strengthened,
should it turn out that the Soviet Union is
trying to introduce thereby, through the back
door, the concept of a pan-European collec-
tlve security mechanism designed to under-
ﬂlﬁe and eventually to destroy the Atlantic

In concluding, I would like to gquote from
& recent article in Pravda. “The NATO Boss-
es” Mr. Viadimir Yermakov wrote on 26th
October, “have not ceased and apparently
do not intend to cease the intrigues aimed
at poisoning the international atmosphere.
For h>w else can one evaluate, for example,
the brazen and provocative list of conces-
sions which NATO supposedly intends to se-
cure from the soclalist countries during the
all-European talks. In point of fact it is a
question of attempting to interfere in the
internal affairs of the socialist countries and
of presenting them with conditions for the
talks which are more like their direct sabo-
tage. Some people in NATO are reckoning
in vain on the illusory possibility of talking
with the Soviet Union and the other states
of the soclalist community from positions of
strength."” End of quotation.

I shall be straightforward in my com-
ments. NATO, because it is defensive in mili-
tary terms, can well afford to be on the po-
litical offensive.

We are not in the first place or funda-
mentally concerned with what is called in-
ternational atmosphere. Nothing 1is more
ephemeral than atmosphere and political
climates change fast, when not brought
about by concrete achievements. We are,
however, deeply concerned with the solu-
tion of those political issues which are at
the roots of tension and instability. If we
can start to clear them up, we shall at the
same time greatly improve the international
atmosphere.

We go to a security conference and to
MBFR talks seeking our goals, just as we ex-
pect other countries to seek theirs. Negotia-
tions mean give and take. To ask for con-
cesslons 1s neither brazen nor provocative,
but sensible and legitimate.

Of course, we intend to negotiate as far as
possible from a position of strength which
is the best bargaining position, as the So-
viet Union knows so well, judging by its
practices. Our strength i1s founded in Allied
solidarity. It is in our interest to be united
and to be seen to be united.

We firmly hope that a period of rapproche-
ment and stability in Europe is ahead of
us. But we may not know for many years
whether our hopes are justified. In the
meanwhile, we cannot base our security sim-
ply on expectations. To tamper with the
proven balance of power between East and
West would be reckless and irresponsible. It
is this balance which has maintained, and
continues to maintain, our security and pro-
vides the firm basis on which alone we can
promote détente.

COMPILATION OF NARCOTIC DRUG
TREATMENT LAWS IN THE 50
STATES AND FIVE TERRITORIES

Mr. JAVITS. Mr. President, the Na-
tional Commission on Marihuana and
Drug Abuse has undertaken a broad
study of the many problems relating to
drug abuse in the United States. Earlier
this week I inserted into the REcorp a
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compilation of dangerous drug laws of
over 120 foreign nations prepared by the
Commission.

The Commission has also prepared and
distributed a compilation of current drug
dependent treatment and rehabilitation
legislation in the 50 States and five ter-
ritories. To the best of my knowledge,
such a compilation has never before been
put together. The Commission intends to
devote considerable attention to the mer-
its of these laws and their implementa-
tion in its final report to the President
and to Congress on March 22, 1973. The
Commission will seek to encourage efforts
such as that of the National Conference
of Commissioners on Uniform State Laws
to reassess the appropriate role of the
legal system in the treatment of drug de-
pendent persons, to frame necessary pro-
cedures and to seek uniform legislation
among the States.

The compilation consists of 10 indi-
vidual charts. They total over 125 pages.
While the material found in these charts
is too voluminous for inclusion in the
CONGRESSIONAL RECORD, I feel that a sum-
mary of the laws and a brief description
of the scope of the compilation would be
useful to our colleagues and to the gen-
eral public. The complete compilation
will be published in the appendix to the
Commission’s second report.

Mr. President, I ask unanimous con-
sent that the text of the introduction,
summary, and description of the compi-
lation be printed at this point in the Rec-
ORD.

There being no objection, the material
was ordered to be printed in the REcorbp,
as follows:

INTRODUCTION

The Harrison Narcotics Act in 1914 estab-
lished a national policy of restricting availa-
bility of dependence-producing substances.
Succeeding generations of lawmakers, at both
the federal and state levels, have reaffirmed
this policy, most recently in the Drug Abuse
Prevention and Control Act of 1970, (P.L.
91-513) and the Uniform Controlled Sub-
stances Act. The Harrison Act sought to cur-
tail distribution of opium, morphine and
cocaine. Rigid controls were later extended in
other legislation to heroin, marihuana, and
other psychoactive drugs. For six decades a
consistent pattern has been followed with
but a single, albeit signlficant exception:
aleohol.

This firm decision to restrict avallability of
dependence-producing substances contrasts
with a continuing ambivalence about the
appropriate public policy toward individuals
who, despite soclety’s efforts, have become de-
pendent on prohibited or restricted sub-
stances. A similar ambivalence has also char-
acterized the legal status of alcoholism; yet,
acquisition and consumption of alcochol by
an alcohol-dependent person is not a crim-
inal offense, while similar behavior of a per-
sons dependent on prohibited substances in-
evitably offends the criminal law. Therein
lies the source of a dilemma which has re-
mained unresolved for half a century.

Since passage of the Harrlson Act, pro-
ponents of so-called “law enforcement” and
“medical” approaches to drug-dependence
have waged a continuing debate. In popular
rhetoric, the “law enforcement' view is gen-
erally identified with an insistence that a
person be held morally and lagal!y account-
able for his behavlor, including drug-con-
sumption, within the criminal justice sys-
tem. The “medical” approach, on the other
hand, is popularly associated with a skepti-
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cism about the utility of criminal punish-
ment and with the notion that drug depend-
ence is an illness requiring treatment, Al-
though the “law enforcement'-"‘medical” di-
chotomy has never been a satisfactory tool
for understanding or dealing with the de-
pendence problem, its persistence does re-
flect divergent perceptions about the moral
and mental status of persons who consume
prohibited substances and who become de-
pendent on them. The polarity of these two
approaches should not be allowed to obscure
the fact that public policy has always re-
flected elements of both views, and the debate
at any given time may not be over funda-
mental premises but over tactles.

By 1925, a combination of government
pressure and professional default had mini-
mized the formerly preeminent role of the
private physician in the treatment of drug
dependence; since that time, it has been as-
sumed that the formulation of policy in this
area is a matter for public, rather than pri-
vate institutions. For four decades—between
the decline of public clinics and ambulatory
treatment in the 1920's, and their reemer-
gence in the 1870's—public policy almed
entirely to assert formal control over drug-
dependent persons through the legal process.
If such control was through criminal prose-
cution, it was identified with the “law en-
forcement' approach; if it was through civil
commitment, it was assoclated with the
“medical” view.

Today, formal control remains the corner-
stone of public policy regarding drug-depend-
ent persons. The major purpose of this In-
terim Report is to compile and summarize
the multitude of statutory mechanisms and
procedures for securing and maintaining
such control. At the same time the Commis-
sion has also noted a recent renaissance of
interest in voluntary treatment. Although
the number of drug dependent persons par-
ticipating in voluntary programs remains
relatively small, the Commission has ob-
served a significant change in legislative at-
titude toward the necessity of formal legal
control. Thus, another purpose of this docu-
ment is to summarize these new statutory
developments.

Although we intend to devote considerable
attention to the merits of these laws and
their implementation in our final Report
in March 1973, the Commission takes this
opportunity to encourage efforts such as
that of the National Conference of Commis-
sloners on Uniform State Laws to reassess the
appropriate role of the legal system in the
treatment of drug-dependent persons, to
frame the necessary procedures and to seek
uniform legislation among the states. In
order to assist such efforts, the Commission
is publishing this descriptive material in ad-
vance of our final Report and in time for
consideration by new legislative sessions
early next year.

HISTORICAL SUMMARY

With the demise of treatment by private
physicians and of ambulatory maintenance
services during the 1920's, every oplate-
dependent person was subject to prosecution
and punishment for possession and acquisi-
tion—the acts incldent to consumption. In
fact, “addiction” itself was made a crime in
many states. Legislators, however, were not
unaware that drug-dependent persons might
be In need of treatment. In 1029, Congress
passed an Act establishing two ‘‘narcotics
farms"” in Lexington, Kentucky, and Fort
Worth, Texas, for the treatment of drug-
dependent persons, including Federal of-
fenders.! During the ensuing three decades,
34 states, analogizing drug addiction to
mental illness? gradually authorized ecivil

Footnotes at end of article.
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detention of drug-dependent persons* under
pre-existing compulsory commitment laws
for the mentally ill or for “inebriates.”

Half of these states also made involuntary
treatment an adjunct to criminal laws
against addietion.* In addition, some states
updated laws authorizing the appointment of
legal guardians for drug-dependent persons
in order to permit their indeterminate con-
finement for medical care.”

Whatever the label of the legal process and
the locatior of confinement, control for most
drug-dependent persons during this period
(1925-1960) meant isolation, not treatment.
Civil procedures were rarely employed and
when they were, treatment was a promise,
not a reality.

In 1962, the Supreme Court, concluding
that drug addiction was an illness, held that
a State could not make the status of addic-
tion a crime.® In dictum, however, the court
suggested that the Constitution would not
be offended by civil commitment procedures
for purposes of treating this illness. The
Court thereby invited a new layer of legis-
lation to be superimposed upon the old.

The old “lunacy and inebriety” laws had
sometimes classified drug “addicts” with the
mentally 1il1; and the new laws redefined
mental illness to include addiction or estab-
lished separate provisions for these persons
under existing mental health and sobriety
laws, Characteristically, the laws applied only
to “narcotic addicts,” and like their prede-
cessors, permitted compulsory treatment
through either involuntary ecivil commitment
or emergency detention proceedings. How-
ever, in an important departure from the
old laws, which had generally required a
finding of “dangerousness” to sustain a
mental illness commitment, the newest civil
commitment laws required only a finding of
addiction.

The laws of California (1961) and New
York (1962 & 1966), provided the models for
most of the other states’ laws during the
1960's. Their emphasis was on removal from
the community and long-term residential
treatment. Segregation and confinement was
at once a treatment method and an objec-
tive, a point reflected in the preamble to
the California legislation which emphasizes
that persons who either are uncooperative
or fall to respond to treatment may be de-
talned anyway “for purpose of control.” 7

Another significant technique of control
used by the 1960°s legislation was diversion
from the criminal process. Although some of
the older addiction statutes permitted di-
version, the courts rarely availed themselves
of this procedure. Now, however, diversion
has become a full-fledged movement, at least
in the criminal codes if not in practice. This
trend 1s part of a much broader uneasiness
with the criminal sanction as a means of
dealing with drug users. As applied to drug-
dependent persons, its popularity reflects dis-
enchantment with the high cost and low suc-
cess rate of long-term residential confine-
ment, and parallels the reappearance of am-
bulatory modalities and current emphasis on
community-based treatment.

*Until the late 1960's, the customary
statutory label for drug dependence was
“addiction”, and the class of persons covered
by treatment provislons was the “Narcotics
Addict”. Recent legislation, reflecting a con-
sensus within the scientific and medical com-
munities, has abandoned the notion of ad-
diction and its companion term “habitua-
tion"” and substitutes the concepts of physi-
cal and psychological dependence. For pur-
poses of clarity in this Interim Report, the
Commission will employ the terms drug de-
pendence and drug-dependent persons even
if the statute under discussion used other
terms. See, e.g., Sec. 202.360 Mo, Stat. Ann.
(1962, repealed 1971).
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The underlying theory of the diversion ap-
proach is that the criminal justice system
is an ideal mechanism for detection of drug-
dependent persons and for “persuading”
them to enter and participate satisfactorily
in a treatment program. The technique bor-
rows the persuasive and coercive powers of
the penal laws to encourage persons charged
with or convicted of drug or drug-related
offenses to see assistance. The typical diver-
sion statute allows the prosecutor or court to
strike a bargain with the defendant. At one
stage or another of his case, it provides him
with the option to seek treatment or to con-
tinue with the eriminal proceedings. In some
instances the opportunity to exercise this
option is given prior to trial; in others it is
deferred until after conviction. The actual
difference in outcome between a treatment
disposition and an ordinary sentence de-
pends on the nature and avallability of
treatment facilities in the jurisdiction.

Civil commitment and diversion are the
alternative procedures for providing treat-
ment within a framework of formal -control.
However, recent legislation in some states has
revived the informal approach which had
lain dormant since the 1920's—permitting
drug-dependent persons to enter treatment
on a voluntary basis. Typically, such statutes
provide a mechanism for public funding of
private treatment services and protect the
confidentiality of the treatment process.

In a related development, some states have
sought to deliver emergency treatment serv-
ices to drug dependent persons without in-
volving the formal legal process. Although
police officers may have inherent authority to
transport drug users in ertremis to medieal
facilities in lieu of arrest or arralgnment,
some legislatures have formally recognized
such discretion.?

The patterns of recent state legislation
have been encouraged by recent Federal en-
actments. Public law 91-513, 84 U.S. Stat
1236 (1970) required community mental
health centers receiving Federal funds to ex-
tend their services to ‘“persons with drug
abuse and drug dependence problems” In
1972, P.L. 92-255, 86 U.S. Stat 76, further con-
ditioned Federal grants to state community
mental health programs on the actual de-
velopment of treatment facilities designed to
provide voluntary and emergency care to
drug abusers.

SUMMARY OF CURRENT LAWS

This compilation of treatment legislation
focuses on drug-dependent persons, mirror-
ing the class of persons to whom application
of the legislation is generally restricted. For
example, although prison treatment programs
may offer care to all users in need of medical
assistance, the dependent user is generally
given preference. Likewise, treatment in lieu
of prosecution is normally restricted to drug-
dependent persons. Even temporary emer-
gency treatment may not necessarily be af-
forded to an incapacitated user who is not
also drug dependent. It should be noted, how--
ever, that voluntary outpatient programs are
generally available to all drug users and are
limited only by the capacity of existing facili-
ties and stafl.

Depending on the statutory scheme in the
various states, particularly the eligibility re-
quirements, and upon the scope of the oper-
ating treatment program in a given jurisdic-
tion, a drug-dependent person may enter
treatment in any of the following ways:

Civil routes
Voluntary

(1) Voluntary informal treatment at a
private, local, or state operated facility on a
walk-in, walk-out basis.

(2) Voluntary formal commitment for
treatment which may involve a hearing and
consent to an enlistment period of at least
one month and frequently much longer.
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Involuntary

(1) Involuntary commitment for treat-
ment, initiated by a third person and gener-
ally involving pre-hearing detention and re-
sulting in protracted and sometimes indeter-
minate confinement.

(2) Treatment as an adjunct to incompe-
tency, guardianship or conservatorship pro-
ceedings.

Emergency

Emergency apprehension not constituting
an arrest and transportation to treatment by
either a public official or a private individual.

Criminal routes
Preconviction

(1) Pre-arrest informal police diversion for
purposes of detoxification or withdrawal.

(2) Post-arrest diversion to detoxification.

(3) Treatment as a condition of pre-trial
release.

(4) Emergency treatment while awalting
trial to remove incompetency to stand trial
or as a humane measure,

(56) Treatment in lieu of prosecution.

Post Conviction

(1) Treatment as a condition of

(a) the deferred entrance of an adjudica-
tlon of gulilt or conditional discharge *

(b) asuspended sentence

(¢) probation

(2) Commitment for treatment in lieu of
other sentence.

(3) Treatment while serving a sentence
within a correctional facility.

(4) Treatment as a sentence for persons
driving under the influence, charged with
narcotics vagrancy or other breaches of the
peace.

(5) Treatment as a condition of parole.

(6) Treatment following administrative
transfer from & penal institution for reasons
of addiction.

Treatment for drug-dependent persons is
authorized by the laws of 48 states. Only
Kansas and Wyoming have no treatment leg-
islation whatsoever. At this writing 12 states
permit entry into treatment in all four basic
ways: voluntary, involuntary, emergency and
criminal * However, nine ' states provide only
one method of entry: four have only volun-
tary provisions;" two have only involuntary
commitment provisions;* and three offer
treatment only to those persons detected
through the criminal justice system.!*

Involuntary. Thirty-four states permit the
compulsory treatment of drug-dependent
persons outside the criminal justice system,
and the procedures governing commitment
and treatment vary significantly from state
to state. This variation is not surprising in
light of the ambiguity of constitutional doec-
trine regarding the non-criminal involuntary
entry process. It should be noted, however,
that an emerging constitutional jurispru-
dence regarding commitment of the mentally
ill will have a direct bearing on judiecial
appraisal of commitment of drug-dependent
persons.

Criminal. Within the criminal process of
38 states, treatment is expressly made avail-
able to some proportion of drug-dependent
persons who are arrested for criminal of-
fenses.'” An additional nine states authorize
conditional discharge of possession offenders
upon terms and conditicns which are not
specified by statute but which may in fact
include treatment.® Altogether 30 states have
conditional discharge provisions; but in 11
of these states, release is specifically condi-
tioned upon acceptance of treatment,” and
in ten, additional paths to treatment are
available ®

Aside from conditional discharges, which
are generally limited to first offense posses-
sors, the most common procedure is to offer

*Conditionai discharges may also be award-
ed after a plea of gullty.

Footnotes at end of article.
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treatment to convicted drug-dependent per-
sons in lieu of a regular penal sentence. In a
few states, persons charged with drug viola-
tions may be allowed to elect treatment in-
stead of being prosecuted for the offense
with which they had been charged.” These
diversion procedures are generally available
only to drug-dependent persons charged with
or convicted of drug offenses however a few
states extend them as well to persons who
have committed “drug-related” offenses or
other specified types of non-drug crimes®

Voluntary. Forty-one states appear to offer
drug-dependent persons some form of state-
approved or state-operated voluntary treat-
ment services.® All but six of these states
have enacted specific statutory procedures
regarding admission and treatment, although
the specified admission and control proce-
dures in nine of these states are the same as
those for involuntary commitment except
that the patlent applies in his own behalf.2
The six states without statutory procedures
regulate the voluntary services by agency
promulgation; in some of these states, the
program is operated by the same state agency
that issues the regulations, and in the others
the state agency administers a program op-
erated by licensed private entities.®

Emergency. Sixteen states permit appre-
hension of drug-dependent persons for pur-
poses of emergency treatment by either pri-
vate individuals or law enforcement per-
sonnel.»

DESCRIPTION OF THE COMMISSION'S
COMPILATION

General scope

The attached compilation is composed of
ten charts describing legislation in the 50
states and five territories pertaining to treat-
ment and rehabilitation of drug-dependent
persons. Although the Commission has
drawn its information from a wide range of
legislative provisions, it has not included the
treatment components of competency, con-
servatorship and guardianship laws or of
motor vehicle, disorderly conduet, public
intoxication and branch-of-the-peace laws.

It should be emphasized that this com-
pilation only describes a statutory frame-
work; it reflects only what appears in legis-
lature codes, not what may be occurring—
or not occurring—in hospital wards or in the
streets. For example, treatment may be avail-
able in those states without any specific
legislation through private organizations
operating on a voluntary admission basis.®
States may have non-statutory programs
which are operated with state approval at the
local level; ® and the statutory programs of
many states with large urban populations
are generally supplemented by private or
community programs functioning under their
own regulations.=

The Commission notes that the availability
of legal mechanisms for compelling or per-
suading drug-dependent persons to receive
treatment does not necessarily mean that
such procedures are actually invoked. For
example, the decision makers of the eriminal
justice system in some jurisdictions may
choose systematically not to divert offenders
outside that system even if diversion is au-
thorized by statute and treatment services
are avallable. Further, the involuntary civil
commitment procedures are rarely used since
formal detection of drug use and dependence
almost always occurs within a eriminal jus-
tice framework.

Content of individual charts
Chart I—Criminal Entry: Overview

This chart details the various stages of the
criminal justice system during which a drug-
dependent defendant may enter and receive
treatment. The first three columns refer to
treatment offered as an alternative to com-
pleting the criminal process. The last five
columns refer to treatment received in addi-
tion or or simultaneous with the ordinary
processing of a criminal case.
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“Treatment in lieu of prosecution” refers
to the following: (1) situations in which the
defendant elects to abandon the criminal
proceedings and a civil commitment proceed-
ing is substituted, and (2) situations where a
defendant is referred to treatment and prose-
cution is only resumed if he fails to respond
or he commits a second drug violation.

“Conditional discharge” refers to provisions
which enable discharged drug offenders (DD)
to avold adjudications of guilt in return for
satisfactory fulfillment of the conditions of
their release. Such discharges are frequently
explicitly conditioned on the acceptance of
treatment; if the statute permits such dis-
charges upon unspecified terms and condi-
tions, an asterisk (*) follows the symbol In
the appropriate column. Although condition-
al discharges are really the formalization of
prosecutorial discretion at the plea bar-
gaining stage, they may be granted after a
judicial determination of guilt as well as
after a plea of guilty.

“Treatment while awalting trial” refers to
the situation in which a defendant with drug
problems is treated automatically prior to
trial with no impact on the charges against
him; it also covers situations in which the
defendant is automatically remanded after
such treatment to the court which then has
discretion either to terminate or to resume
the criminal proceedings.

Chart II—Civil Entry: Overview

This chart indicates which states have leg-
islative provislons specifically concerning
drug-dependent persons permitting or au-
thorizing:

(1) Voluntary treatment (in which the per-
son desiring treatment applies in his own
behalf) ;

(2) Involuntary treatment (in which long-
term treatment is secured by an interested
third party); and

(3) Emergency treatment (in which treat-
ment is secured by a third party and is im-
mediate and summary).

Where no specific provision for drug de-
pendent persons exists, the chart reflects
whether the state has a mental illness statute
enabling the confinement and treatment of
the mentally ill.

An asterisk (*) indicates those state
statutes which establish treatment programs
but do not specify admissions or release pro-
cedures.

Chart III—Criminal Entry: Specific
Provisions

This chart compares specific provisions re-
garding the treatment and rehabilitation of
persons charged with or convicted of crim-
inal offenses. The “eligibility” column indi-
cates whether all drug-dependent defendants
or only drug law offenders qualify for treat-
ment. The “voluntariness” column indicates
whether the court or the defendant is the
final arbiter as to whether treatment will
be received. The "Substituted Proceedings”
column refers to whether a formal proceed-
ing must be held after termination of the
criminal process in order to divert the defend-
ant to treatment. The "Does Diversion to
Treatment Constitute Dismissal of Criminal
Charges" column refers to whether the crim-
inal charge is dismissed if the defendant
successfully completes his treatment, con-
tinues treatment, or does not successfully
complete treatment.

Chart IV—Involuntary Commitment
Provisions

This chart compares specific procedures for
compelling the treatment of drug-dependent
persons in an involuntary, “ecivil” proceed-
ing.

é‘he following abbreviations have been used
to indicate the legal grounds for involuntary
commitment. (The same abbreviations are
employed in Chart V to describe criterla for
admission to voluntary treatment programs.)

Medical-MI refers to a purely medical find-
ing of mental illness. Very few states use
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mental {llness alone as a basis for involuntary
commitment, without an additional finding
of “dangerousness’ or some other aggravating
circumstance. Oklahoma is one exception.®

Medical-MI (includes Ad or DDP) refers to
those provisions which classify drug depend-
ence or addiction as a form of mental ill-
ness.™ For example, Ohio defines a mentally
{11 person as “an individual having an illness
which substantially impairs the capacity of
the person to use self-control, judgment, and
discretion in the conduct of his affairs and
social relations, and includes . . . cases in
which such lessening of capacity or control is
caused by such addiction to alcohol or by
such use of a drug of abuse that the in-
dividual is in danger of becoming a drug-
dependent person so as to make It necessary
for such person to be under treatment, care,
supervising guidance or control.”

Medical-[Ad or DDF] * refers to a purely
medical finding or addiction or drug depend-
ence.

Medical-Ad & Public Safety and/or Loss
of Control refers to those provisions which
go beyond a purely medical definition of
“addiction” or "dependence” and describes
the class of persons in terms of general public
harm. For example, for purposes of compul-
sory treatment, a narcotic addict has been
defined as: "any person who without bona
fide medical need thereof habitually uses
any habit-forming narcotic drug as defined
in a given act so as to endanger the public
morals, health, safety or welfare, or who is
so far addicted as to have lost the power of
self-control®

DDP refers to 'drug-dependent person.”
Criminal statutes which provide a treatment
option, often refer to “drug dependence”
rather than “addiction”™ in conformity with
recent federal law. For example, Pennsylvania
describes a drug-dependent person as: “A
person who is using a drug, controlled sub-
stance or alcohol and who is in a state of
psychic or physical dependence, or both, aris-
ing from administration of that drug, con-
trolled substance or alcohol on a continuing
basis. Such dependency is characterized by
behavioral and other responses which in-
clude a strong compulsion to take the drug,
controlled substance or aleohol on a con-
tinuing basis in order to experience Its
psychic effects or to avoid the discomfort of
its absence, This definition shall include
those persons commonly known as ‘drug ad-
dicts’.”" =

Incapacity, refers to the inability to make
responsible decisions especially in regard to
the need for treatment.®

Dangerousness refers to provisions tying
control to the likelihood that a person will
cause injury to himself or to others regard-
less of cause®

Medical — [MI or Ad]+-Dangerousness re-
fers to those provisions which require a find-
ing that a proposed patient, because of ad-
dietion or a mental health deficiency, is
likely to injure himself or others if he is
allowed to remain at liberty.®

Where none of these standards is in effect

the chart spells out the standard actually
used.
The “Nature of Commitment Proceeding”
column in this chart contains five sections.
The first indicates whether the proceeding
is a judiclal one. The remaining four sec-
tions describe the procedural safeguards pro-
vided: whether a proposed patient has a
right to a jury; whether he has a right to
counsel, including paid counsel if he is an
indigent; whether he has a right to present
and cross examine witnesses (and in some
cases subpoena witnesses); and whether the
patient himself and/or his representative
(e.g., relative) have a right to notice of the
pending commitment proceeding,

Chart V—Voluntary Treatment: Entry

provisions

This chart summarizes the voluntary treat-
ment procedures found in the 50 states and
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five jurisdictions. It also Indicates which
states have delineated their voluntary pro-
cedures by statute and which states have
delegated rulemaking authority to a desig-
nated state agency.
Chart VI—Voluntary Treatment: Release
Provisions

Chart VI compares the release provisions
of statutes authorizing treatment facilities to
accept voluntary patients.

Chart VII—Emergency Care Provisions

Chart VII surveys the situations in which
private individuals or law enforcement of-
ficials have the authority under civil law to
apprehend and detain drug users without
formal judiclial process.

Similar emergency provisions are some-
times also found in the penal laws of the
states. Criminal detoxification provisions may
allow police officers to secure immediate care
for drug offenders. Where police diversion
constitutes either a “stop” or an “arrest” it
has been included in the criminal charts
(Charts I and III). Where police diversion
has no criminal function it has been classed
among the emergency care provisions.

Chart VIIT—Treatment Facilities Made
Available by Statute

Chart VIII describes the types of treatment
facllities available to drug-dependent persons
who are elther committed under civil law
or diverted under criminal law. The chart
also indicates the extent to which persons
who have been referred to treatment may be
detained in a correctional facility.

Chart IX—Agencies Established by Statute
to License, Regulate, Evaluate or Dissemi-
nate Information on Drug Treatment Pro-
grams And/Or Facilities
Chart IX lists the state agency which has

the principal statutory responsibility for the

state drug rehabilitation progranm. This chart
does not include agencles set up by Execu-
tive Order, nor does it necessarily include
the state drug abuse program coordinator,
unless the coordinator operates his state's
rehabilitation program.

Chart X—Table of Cltations

Chart X cites for each state the sections
of the state law in which the voluntary, in-
voluntary, emergency and criminal provisions
are found. Citations to Acts or to State Ses-
sion Laws in the individual charts have
been converted to citations to the appropri-
ate codes or state legislative reference wher-
ever possible.

FOOTNOTES

145 Stat, 1085, as amended 21 USC Secs.
221, 222, 223-237.

2 Lindman, F. and McIntire, D. The Men-
tally Disabled and the Law (1961), note 23,
82-86. See e.g., Washington quarantine law of
1959 based on 1935 law. Ch. 69 Wash. Rev.
Code (1971).

‘B8ee e.g., 18.1131 Mich. Stat. Ann. (1970)
enacted 1954 based on 1930 law.

i S8ee e.g., 18-1131 Mich. Stat. Ann. (1971
Rev.); 475-6556 Ore. Rev. Stat. (1969).

SFor example Sec. 35-1 N.C. Gen. Stat.
(1964) provided that: “Any person who ha-
bitually, whether continuously or period-
ically, indulges in the use of Intoxicating
liquors, narcotics, or drugs to such an extent
as to stupify his mind and to render him
incompetent to transact ordinary business
with safety to his estate, or who renders
himself by reason of the use of intoxicating
liquors, narcotics, or drugs, dangerous to
person or property, or who by frequent use
of liquor, narcotics or drugs, renders himself
cruel and intolerable to his family, or fails
from such cause to provide his family with
the reasonable necessities of life, shall be
deemed an inebriate: Provided, the habit of
8o indulging in such use is at the time of
inquisition of at least one year's standing.”
Following a jury trial the ward could be re-
ferred for an indeterminate period of treat-
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ment. See also, Sec. 435 Miss. Code Ann.
(1956) .

® Robinson v. California, 370 U.S. 660
(1962).

78ec. 3100 et seq. Welfare and Institutions,
Deering’s Ca, Code (1969); see also Wash-
ington.

811 Sec. 615 Del. Code Ann. (1971 Supp.).

® Arkansas, California, Connecticut, Geor-
gia, Hawall, Minnesota, Missouri, North Da-
kota, Ohlo, Oregon, Pennsylvania, and Ver-
mont.

1o Alabama, Alaska, Colorado, Idaho, Een-
tucky, Nevada, New Mexico, South Dakota,
and Utah.

1 Alabama, New Mexico, Idaho, and Utah.

12 Nevada and South Dakota.

13 Alaska, Colorado and EKentucky.

1 Arkansas, California, Connecticut, Geor-
gla, Hawaii, Illinois, Indiana, Iowa, Louisi-
ana, Maine, Maryland, Michigan, Minnesota,
Mississippi, Missouri, Montana, Nebraska, Ne-
vada, New York, North Carolina, North Da-
kota, Ohlo, Oregon, Pennsylvania, Rhode
Island, South Carolina, South Dakota, Ten-
nessee, Texas, Vermont, Virginia, Washington,
West Virginia, and Wisconsin.

1% Alaska, Arkansas, Arizona, California,
Colorado, Connecticut, Delaware, Florida,
Georgia, Hawall, Illinois, Indiana, Iowa, Een-
tucky, Maryland, Massachusetts, Michigan,
Minnesota, Mississippi, Missouri, Montana,
Nebraska, New Hampshire, New Jersey, New
York, North Carolina, Ohio, Oklahoma, Ore-
gon, Pennsylvania, Rhode Island, S8outh Caro=
lina, Tennessee, Texas, Vermont, Virginia.
‘Washington, and Wisconsin.

18 Jdaho, Loulsiana, Nevada, New Mexico,
North Dakota, South Dakota, Utah, West Vir-
ginia, and Wyoming.

7 Arkansas, Colorado, Georgia, Illinois,
Kentucky, Maryland, Massachusetts, Mis-
souri, New Jersey, Oklahoma, and South
Carolina.

3 Delaware, Hawali, TIowa, Mississippl,
Michigan, Minnesota, North Carolina, Penn=
sylvania, Virginia, and Wisconsin,

¥ Colorado, Connecticut, Illinois, Indiana,
Iowa, Massachusetts, New Hampshire, New
Jersey, New York, and Pennsylvania,

» California, Connecticut, Georgia, Illinois,
Indiana, Maryland, Massachusetts, Minne-
sota, New Hampshire, New York, Ohio, Penn-
sylvania, and Rhode Island.

N Alabama, Arkansas, Arizona, California,
Colorado, Connecticut, Florida, Georgla, Ha-
wall, Idaho, Ilinois, Indiana, Iowa, Louisi-
ana, Maine, Maryland, Massachusetts,
Michigan, Minnesota, Missouri, Nebraska,
New Hampshire, New Jersey, New Mexico,
New York, North Carolina, North Dakota,
Ohio, Oklahoma, Pennsylvania, Rhode Is-
land, South Carolina, Tennessee, Texas, Utah,
Vermont, Virginia, Washington, West Vir-
ginia, and Wisconsin.

= Arkansas, California, Georgla, Hawalii,
Illinois, Maryland, New York, Rhode Island,
and Tennessee.

# Alaska, Arizona, Colorado, Eentucky, New
Hampshire, Oklahoma. Of these, Arizona has
authorized the establishment of state pro-
grams for voluntary care of DDPs, admin-
istered at the local level, but has not as yet
determined statutory admission procedures.
New Mexico also has a voluntary program,
but it operates pursuant to regulation rather
than statute.

2 Arkansas, California, Connecticut, Dela-
ware, Georgia, Hawall, Maine, Massachusetts,
Minnesota, Missouri, North Dakota, Ohio,
Oregon, Pennsylvania, Utah, and West
Virginia.

% See e.g., Arizona, CODAC (Community
Organization for Drug Abuse Control), New
Mexico.

* Kansas.

T See ey,

California, Synanon, County
Short-Doyle programs.

% 43A3 Okla. Stat. Ann. (1971 Supp.); see
also, e.g., Mentally i1l individual. An indi-
vidual having a psychlatrist or other dis-
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ease which substantlally impairs his mental
health. T. XLVII, Ch. 38, Sec. 49200 Guam
Govt. Code.

= Sec. 5122 Ohio Rev. Code Ann. (1971).

™ See, e.g., “A person who is addicted to
the use of narcotics or by reason of the re-
peated use of narcotics i{s in imminent dan-
ger of becoming addicted thereto.” Secs.
3100-3111, California Welfare and Institu-
tions Code (1969).

# See e.g., Ch. 4, Mental Health Recodifica-
tion Act 433, Sec. 2, Arkansas Laws (1971).

Additional language adds little to the mere
medical addiction standard. Public Safety, or
words to the effect that certain acts must be
harmful to the public health, welfare and
morals of the community to be susceptible
to state regulation Is a baslc police power
provision. It does not set forth any issues in
addition to addiction to be resolved at trial.
In deciding to require treatment of addicts,
the state has already declded that addiction
is contrary to the public welfare. Likewise,
Loss of Control, meaning loss of control in
reference to addiction does little to contract
the notion of addiction. Addiction by its
terms is a loss of control. In most cases this
standard therefore is offered only as a defi-
nition of addiction.

= Pennsylvania, HB #850 Sec. 3 (1972).

* See e.g., Proposed patient who "lacks suf-
ficilent understanding or capacity to make
responsible decisions with respect to his need
for care and treatment” or “refuses to seek
care or treatment.” Sec. 59-2902, Kan. Stat.
Ann. (1964).

u“Any person who, by reason of the com-
mission of overt acts, is believed to be sud-
denly violent and dangerous to himself or
others may be detalned. . . .” Sec. 122-59
N.C. Gen. Stat. (1971 Supp.).

#36-501 Ariz. Rev. Stat.
Supp.).

(1956 & 1971

Glossary of Abbreviations
A—Administrative Procedure.
Ad—Addict.

A.G.—Attorney General.
Ch—Chapter.

D—Defendant.

DDD—Drug Dependent Defendant.
DDP—Drug Dependent Person.
Dept.—Department.
IP—Inpatient.

J—Judicial.

MI—Mental Illness.

N.A—Not Applicable.
NLT-—Not less than.
NMT—Not more than.
OP—Outpatient.

P—Patient.

PP—Proposed Patlent.

RESOLUTION TO MAKE COMMIT-
TEE ASSIGNMENTS TO THE SE-
LECT COMMITTEE ON SMALL
BUSINESS

Mr. GRIFFIN. Mr. President, I send
to the desk a resolution and ask for its
immediate consideration.

The ACTING PRESIDENT pro tem-
pore. The resolution will be stated.

The assistant legislative clerk read
as follows:

S. Res. 17

Resolved, that the following Senators
have membership on the Select Committee
on Small Business for the 93d Congress:

SBenator Jacob Javits,

Senator Peter Dominick,

Senator Robert Dole,

Senator Edward J. Gurney,

Senator J. Glenn Beall, Jr.,

Senator James L. Buckely,

Senator William L. Scott.

The ACTING PRESIDENT pro tem-
pore. Is there objection to the present
consideration of the resolution?
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There being no objection, the Senate
proceeded to consider the resolution.

Mr. GRIFFIN. Mr. President, for the
purpose of the Recorp, let me explain
that when the distinguished Republican
leader was here a few moments ago, I
am sure he was under the impression
that that resolution was adopted along
with the other resolution appointing
Republican members to standing com-
mittees, but it was not adopted. So this
is merely carrying out what was his
intention.

The ACTING PRESIDENT pro tem-
pore. The guestion is on agreeing to the
resolution. [Putting the question.]

The resolution was agreed to.

ORDER OF RECOGNITION OF SENA-
TOR McCLELLAN TODAY

Mr. ROBERT C. BYRD. Mr, Presi-
dent, I ask unanimous consent that at
the conclusion of Senate business today,
the distinguished Senator from Arkan-
sas (Mr. McCrLELLAN) be recognized for
not to exceed 45 minutes, during which
time he and Senator Hruska and Sena-
tor Ervin will participate in a colloquy;
and that at the conclusion of such pe-
riod there be a resumption of routine
morning business for not to exceed 15
minutes, with statements therein limited
to 3 minutes.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

IMPOUNDMENT AND SPENDING

Mr. HUMPHREY. Mr. President, in a
recent letter to me, Office of Manage-
ment and Budget Director Caspar Wein-
berger has denied that by impounding
funds the administration is planning to
ignore the intent of Congress as ex-
pressed in appropriations acts.

Mr. Weinberger apparently believes
that the Humphrey amendment on im-
poundment—passed in October of 1972—
implicitly gives the executive branch au-
thority to impound money. Nothing
could be further from the truth. And,
nothing is further from the legislative
intent and history of the amendment.

The Humphrey amendment is an in-
formational amendment. For example,
when the amendment was first in-
troduced on September 29, 1971. I stated:

This legislation is not primarily directed
to the issue of whether or not the Presi-

dent has the constitutional right to im-
pound funds.

Instead, the impoundment amend-
ment directed itself toward a secondary
issue—“whether the President should be
permitted not to spend funds appropri-
ated by the Congress without the full
and timely disclosure to the Congress
and the public.”

While my opposition to impoundment
is clearly on record, neither of these
statements makes a judgment on the
propriety of impoundment. Certainly,
neither gives any basis for the executive
branch’s assumption that the withhold-
ing of congressional appropriated funds
is legitimate. The thrust is clearly infor-
mational—the publie’s right to know of a
practice by the executive branch. No
finding of fact or of law was made as the
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legality of impoundment in the legisla-
tive history of my amendment.

Again, on November 13, 1971, I stated
my conviction that what Congress was
asking in this amendment—without a
finding of fact as to the legality of the
practice—was merely the right to be in-
formed of impoundment—to correct the
serious imbalance of information be-
tween the executive and legislative
branches.

Moreover, contrary to OMB’s ridicu-
lous assertions, I offered the opinion that
“as to impounded funds, I think that
from a budgetary point of view, the ap-
propriated funds ought to be spent for
the purposes for which they are appro-
priated. It was the direction of Congress
that that be done.” Furthermore, I stated
that administration refusal to offer sup-
port for the information impoundment
amendment ‘seemed to be because “the
President is able to impound billions of
dollars in a semisecret fashion away from
the eyes of Congress and the public.”

On September 7, 1972, I noted further
that “appropriated funds are now im-
pounded in a semisecret fashion away
from the eyes of the Congress and the
American public. Few Members of Con-
gress are aware that these impound-
ments are being carried out and the pub-
lic has a right to know that its tax reve-
nues are not being spent.” On that date,
I once more offered the impoundment
amendment with the stated legislative
history—again without finding of fact or
law as to the constitutionality of the im-
poundment—that the amendment would
“redress a serious imbalance between the
two branches by making it more difficult
for a President to impound funds or in
fact to impose a type of line-item veto
on congressional appropriations.”

Finally, on October 13, during debate
on the spending ceiling, and on the
same day that my “impoundment amend-
ment’” was adopted by the Senate, I said
that—

Already Presidents—not only this Presi-
dent, but others—have exercised the power
of impounded funds appropriated by Con-
gress. I do not think it is Constitutional. I
have protested it and will continue to pro-
test the impoundment of duly appropriated
funds by the Congress of the United States.

THE "RESERVING" OF APPROFRIATED FUNDS

Mr. President, there is a second part
of Mr. Weinberger’s letter I consider both
innacurate and of dubious merit—the
notion that the administration is not
violating the will and intent of Congress
by selectively reserving funds. The fact
is, Mr. President, that there is little basis
in law or legislative history of law, for
the present impoundment practice.
Neither the Anti-Deficiency Acts of 1905
and 1906 or the 1950 Omnibus Appropria-
tion Act—in either legislative language
or history—provides the authority for
the impoundment practices of the Nixon
administration.

The Nixon administration has not im-
pounded funds to effect savings, as those
acts delineate savings. Impoundments
are being made deliberately to thwart the
authorization and appropriations priori-
ties set by Congress in law.

I also do not find much accuracy in
the often voiced administration claim
that they have the right to impound
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because the effects savings clause of
the 1950 appropriations act also con-
tains language that might be broadly in-
terpreted to include inflationary pres-
sures as a reason for executive funding
reservations. As I said at the time of the
debate on the spending ceiling, there
are many ways to reduce inflation, and
Government spending is just one of these
ways. The other methods are not the
priorities of the present administration.
INFLATION

Mr. Weinberger attempts to justify by
restating the President’s dubious com-
mitment to “protect all the people from
renewed inflation.” I find this statement
incredible. And, I find that Mr. Wein-
berger and the other administration eco-
nomic experts simply do not know their
statistics.

From 1964 to 1968, the wholesale price
index rose 8.2 percent. In approximately
4 years of the Nixon administration, this
index has risen about 17.3 percent, or
more than double that of the Johnson
administration. Wholesale industrial
commodities prices rose 7.7 percent in
the Democratic administration from 1964
to 1968. During the Nixon administration
industrial commodity prices have risen
15.8 percent—again, more than double.

Under price controls, the figures are
even more startling. In the period since
phase IT started in mid-November 1971,
wholesale prices of all commodities have
risen about 5.7 percent and industrial
commodities have increased approxi-
mately 4 percent. In the last full year of
the Democratic administration, all
wholesale prices rose 3.2 percent with
industrial commodities increasing 2.8
percent.

The fact is that the Nixon economic
record has already cost this country
qbout $175 billion in lost production, mil-
lions of man-years of forced unemploy-
ment, and some $50 billion of shrinkage
in expected Federal, State, and local
revenues.

PUBLIC OPINION AND SPENDING

Finally, on the entire question of im-
poundments, spending, and Federal tax-
ing policy, the perception and beliefs of
the American people seem to reflect a
mixed approach—mneither giving the
President the carte blanche backing he
seeks to cut spending or mandating ex-
cessive increases. On the specific question
of whether or not Americans want to in-
crease spending in various Federal Gov-
ernment expenditure areas, the people
expressed a preference for increased
spending to curb air and water pollution,
Federal aid to education, and help for
the poor. These areas are essentially the
areas in which the Nixon administration
has impounded the greatest number of
fuxt;ds and promised the severest budget
cuts.

Furthermore, the Harris poll—from
which these figures are taken—indicates
that the public opposes increased spend-
ing to help State and local govern-
ments, to improve highways, for research
and development for defense, for subsi-
?les for farmers, and for people on wel-

are.

On the other hand, when the broad
evaluative question is asked about spend-
ing cuts versus increased social spending,
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according to a recent Gallup poll, the
public supports spending cuts by a fig-
ure of 59 to 39 percent.

The only conclusion that can logically
be drawn from these seemingly conflict-
ing polls is that neither the President
nor the Congress has the backing of the
people for one unilateral course of
action.

In my judgment, the public opinion
polls indicate that the American public
wants its elected officials to work out
spending and taxing problems on a part-
nership, not a conflictual basis.

Mr. President, I request unanimous
consent that a copy of my letter to the
Director of the Office of Management
and Budget, a letter from the Director
of the Office of Management and
Budget to me, the Harris survey of Jan-
uary 8, 1973, and the Gallup poll of Jan-
uary 7, 1973, be printed in the REcoRD.
These polls show that the efforts the
President is making do not have com-
plete public support, and I hope Members
of Congress will take cognizance of these
expressions of public opinion.

There being no objection, the material
was ordered to be printed in the Recorbp,
as follows:

OcToBER 20, 1972.
The PRESIDENT,
The White House,
Washington, D.C.

DeEar MRr. PRESIDENT: I am concerned to
learn through Secretary of Treasury George
P. Shultz's report to the press of your plans
to ignore the intent of Congress and selec-
tively impound Congressionally appropriated
funds.

By its votes of the past week on the spend-
ing celling, the Congress indicated its firm
resolve to preserve its prerogatives and au-
thority over Federal spending and deny
the Executive Branch an unconstiutional
item veto over appropriations. If you proceed
as Secretary Shultz indicates, your actions
will be a direct violation of the will of the
Congress and Constitutional intent. Let me
also suggest that major impoundments im-
peril chances for economic recovery and fur-
ther risk increasing an already unacceptable
level of unemployment in this nation.

Your advisors seem to believe that one of
the effects of the Congressional impound-
ment amendment to the debt ceiling bill is
to legitimize the unconstitutional practice
of impoundment Nothing could bz further
from the truth.

A careful examination of the amendment’s
legislative history and my remarks on the
Senate floor, as well as those of the Senate’s
leading Constitutional expert, Senator Sam
J. Ervin, leaves little doubt as to the amend-
ment's intent. And its reporting provisions,
which require the President to supply the
Congress with the amount of impoundment,
the date of impoundment, the expected
length of impoundment, the reasons for the
impoundment action, the affected govern-
ment departments, as well as the economic
impact of the Impoundment, in no way
imply a grant of authority or a delegation
of power to impound. To the contrary, the
Congress passed this amendment in order
to discourage Presidential impoundment of
funds and to require Executlve account-
ability.

I recognize that past Presidents have Im-
pounded funds. This, however, does not add
to the legality of such action. Presidential
impoundments are but a continuing exten-
sion of Executive encroachment upon the
Constitutional authority of the Congress in
matters of appropriation. Your proposed ex-
pansion of impoundment threatens the
Constitutionally mandated relationship be-
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tween the Execuitve and Legislative branches
of government.

Even though Congress has adjourned, I
can assure you that Presidential impound-
ments in such vitally needed areas as health
care, job training, public assistance and child
feeding programs will not go unnoticed by
the public, nor by a newly reconvened 93rd
Congress.

I respectfully urge you to accept the will
of Congress and to comply with both the
spirit and letter of the Constitution,

Respectfully yours,
Husert H. HUMPHREY.

OFFICE OF MANAGEMENT AND BUDGET,
Washington, D.C., November 30, 1972,
Hon. HuserRT HUMPHREY,
U.S. Senate,
Washington, D.C.

DEAR SENATOR HUmMpHREY: This is in fur-
ther response to your letter of October 20,
1972, to the President about the effect of re-
cent legislative developments on the author-
ity to apportion and reserve funds. You ex-
press concern that the President plans “to
ignore the intent of Congress" by selectively
impounding funds. Let me assure you that
the President has no intention of ignoring
the will of Congress. On the contrary, he has
every intention of carrying out the intent
of Congress as it appears from its enactments
and the debates concerning them. In particu-
lar, he hopes to hold Government spending
to the $250 billion range in FY 1973, in ac-
cordance with bills passed by both Houses
and consistent with the enacted debt limit
bill, and this Office will be reporting on all
“impoundments,” including those which have
been made to achieve this goal, as required
by the amendment to the bill which you
sponsored.

As with all actions of the Congress, my
staffl and I have carefully studied the bills
and decisions of the last months of the 82nd
Congress. In doing so, I find a number of
points that are at variance with the opin-
lons expressed in your letter. For example,
you state that the Congress passed the
amendment requiring the reporting of im-
poundments “in order to discourage the
Presidential impoundment of funds.” Yet in
introducing this requirement as an amend-
ment to the General Revenue Sharing bill,
you indicated that Congress simply needed a
routine submisslon of information. You re-
ferred to it as “a little old report. That is
all. Just a little report.” Furthermore, you
specifically stated that you were not chal-
lenging the President’'s authority as he
chooses to exercise it:

“It does not try to compel the President
and it does not try to take over his preroga-
tive as he sees 1t.”

We believed that the legislative require-
ment for such continuing reports was un-
necessary and undesirable, particularly be-
cause we had developed and transmitted to
the Congress detailed listings of budgetary
reserves three times during the latter part
of the fiscal year 1972. We provided more
information on this subject more frequently
than had ever been provided by any other
Administration. Nonetheless, it is our in-
tention, of course, to cooperate with the
Congress as the new law requires, even as
we did when there was no legal requirement.

Your letter also charges that the Admin-
istration is planning to ignore and violate
the will and intent of Congress by selective-
ly reserving funds. There were many indl-
vidual opinions about reserving or “im-
pounding” funds expressed by Members of
Congress during the recent debates. They
both supported and challenged the manner
in which the various Chief Executives have
executed their responsibilities. However, the
Congress as & whole did not express Its will
clearly on either side of this argument,

On the other hand, in its consideration of
the debt limit bill, the Congress did clearly
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express its will and intent when both Houses
approved a spending limitation for fiscal
1973 of $250 billion. We recognize that the
Houses differed on the mechanism for achiev-
ing the $250 billion spending level, but the
need for holding spending to that amount
was recognized by a majority of each House.
You, yourself, seemed to recognize this
point when you said on October 16, 1972:

“I feel that the amendment [the Jordan
amendment] did two things the Congress
would want to do; No. 1, establish a spend-
ing ceiling, People are worried about gov-
ernment spending.”

As you noted in your remark, both the
Congress and the people desire spending for
fiseal year 1973 to be held below the total
that would flow from all the individual acts
making funds available for obligation and
expenditure. In fact, the debt limit of $465
billion through June 30, 1973, was proposed
and enacted because it was consistent with
$250 billlon of outlays in 1973. On the basis
of present law, therefore, the Government
is not authorized to borrow the funds need-
ed this fiscal year to fulfill the spending re-
quirements under all enacted appropria-
tions.

The President intends to use the tools he
has, consistent with his constitutional and
legislated responsibilities, to keep within the
legal limitation on the public debt. Your
amendment anticipates that you will receive
reports of his withholding actions in this
connection, and you will.

Both in your letter and in your comments
on the floor of the Senate, you expressed
concern over the amounts to be spent in cer-
tain “vitally needed areas.” Yet the amount
spent is not a measure of the effectiveness
of a program, or the achlevement of a de-
sired result. Further, no program can be jus-
tified on the basis of its benefit to a particu-
lar State, group, or individual if it must be
paid for by inflation. When excessive Gov-
ernment spending causes infilation, no Gov-
ernment program, no matter how worthy, is
spared from its effects. Grants, cash transfer
payments, and payments for direct services
will all buy less and provide less.

The President stated last January and
again in July that a spending limitation was
needed to control inflation. Both of these
statements occurred well before the “politi-
cal season” for which you charged on the
floor of the Senate he had waited. The Pres-
ident’s commitment to protect all the people
from renewed inflation is firm and well
known. In fulfilling this commitment he
will be discharging the will of the majority
of the Congress as well as the majority of
the people.

Sincerely,
CasPar W. WEINBERGER,
Director.

THE HARRIS SURVEY: MoORE DOMESTIC
SPENDING IS BACKED
(By Louils Harris)

Despite President Nixon's pledge to put a
lid on government spending during his sec-
ond term, majorities of Americans believe
Tederal outlays should he further increased
for programs to curb air and water pollu-
tion, aid education and help the poor. Voters
favor spending cutbacks, at the same time,
on such things as highway construction, farm
subsidies and welfare payments.

The public is becoming increasingly selec-
tive about its spending priorities in light of
the conviction shared by 74 per cent in the
nation that federal spending is the single
greatest cause of continuing inflation. While
the public might want federal spending held
in check generally, however, broad, popular
constituencies remain in support of specific
programs slated to come before the 93d Con-
gress,

Mr. Nixon himself has indicated that a
major source of his problem in keeping
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spending in check has been a lack of coopera-
tion from Congress, which, of course, will
once again be under Democratic control for
the next two years. For its part, the Con-
gress has criticized the President and the
Executive Branch for encroaching on its fis-
cal prerogatives. In the contest between the
President and Congress over the former’s
veto and embargo of expenditures to control
water pollution, the public backs Congress,
48 to 27 per cent.

A majority opposes any increase in federal
spending for research and development of the
nation's defense system by 55 to 34 per cent.

The public expressed the view that Con-
gress was right last fall when it overrode a
veto of the water pollution control bill by
President Nixon and that Mr. Nixon was
wrong in holding up part of those appropria-
tions.

Emerging loud and clear from results of
this survey is that while the public might
want federal spending held in line generally,
the heart of the problem is not so much
spending as such but rather the priority of
values governing where spending is to be
trimmed or increased.

Between Dec. 17 and 21, a nationwide cross
section of 1,501 households was asked:

If you had to choose, would you rather see
increased spending (read list) or no fur-
ther increase in this area by the federal
government?

[tn percent]

Increase

Oppose
spending

increase
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fiscal prerogatives. In the contest between
the President and Congress over the former's
veto and embargo of expenditures to control
water pollution, the public backs Congress,
48 to 27 per cent.

A majority opposes any increase in federal
spending for research and development of
the nation’s defense system by 55 to 34 per
cent.

The public expressed the view that Con-
gress was right last fall when it overrode
a veto of the water pollution control bill by
President Nixon and that Mr. Nixon was
wrong in holding up part of those appropria-
tions.

Emerging loud and clear from results of
this survey is that while the public might
want federal spending held in line generally.
the heart of the problem is not so much
spending as such but rather the priority of
values governing where spending is to be
trimmed or increased.

Between Dec. 17 and 21, a nationwide cross
section of 1,601 households was asked:

If you had to choose, would you rather
see increased spending (READ LIST) or no
further increase in this area by the federal
government?

{In percent]

Incraase

Oppose
spending

increase

To curb air and

water pollution 66 27
On Federal aid to

education..__.__... 66 27
On helping the poor_.. 62 31

To curb air and water

pollution........... 66 27
On Federal aid to

education 66 27
On helping the poor___ 62 3
To help State and

local governments. _ 1 51
To improve highways. 37 50
For research and

development for

34 55

For subsidies for
farmers 22 69
For people on welfare. 22 69

These results are highly revealing, for they
indicate that the public draws a line be-
tween some of the sacred cows of congres-
sional appropriations committees of the
past—such as highways, defense and agri-
culture—and programs oriented toward the
quality of the environment or social im-
provements.

THE HarrIS SURVEY: MoORE DOMESTIC SPEND-
ING Is BACKED

(By Louis Harris)

Despite President Nixon’s pledge to put a
lid on government spending during his sec-
ond term, majorities of Americans belleve
federal outlays should be further increased
for prozrams to curb air and water pollution,
aid education and help the poor. Voters
favor spending cutbacks, at the same time,
on such things as highway construction,
farm subsidies and welfare payments.

The public is becoming increasingly selec-
tive about its spending priorities in light of
the conviction shared by 74 per cent in the
natior that federal spending s the single
greatest cause of continuing infiation. While
the public might want federal spending held
in check generally, however, broad, popular
constituencies remaln in support of specific
programs slated to come before the 93d Con-

Tess.
iy Mr. Nixon' himself has indicated that a
major source of his problem in Kkeeping
spending in check has been a lack of coop-
eration from Congress, which, of course, will
once again be under Democratic control for
the next two years. For its part, the Con-
gress has criticized the President and the
Executive Branch for encroachment on its

To help State and
local governments __ 41 31
To improve highways.. 37 50
For research and
development for
defense 34 55
For subsidies for
22 69

For people on welfare_ 22 69

These results are highly revealing, for they
indicate that the public draws a line between
some of the sacred cows of congressional ap-
propriations committees of the past—such as
highways, defense and agriculture—and pro-
grams oriented toward the quality of the en-
vironment or social improvements.

THE GALLUP PoLL: MAJORITY BACKS
PRESIDENT ON SPENDING CuUTs

(By George Gallup)

PrinceETON, N.J.—Except for the issue of
Vietnam, President Nixon faces his biggest
battle with the Democratically controlled 93d
Congress over the issue of federal spending
on the domestic front.

A majority of U.S. citizens, however, side
with President Nixon, at least at this early
stage of the debate on spending. They vote
54 to 39 per cent in favor of holding down
spending and taxes rather than Increasing
funds for social programs for lower income
groups, the elderly, schools and the like.

Last July President Nixon asked for au-
thority to trim federal spending to meet a
$250 billion ceiling on fiscal 1873 spending.
Without such power, Mr. Nixon warned that
Congress would be to blame for a 1973 tax
increase.

President Nixon's request was defeated in
1972 on the grounds that it would give away
Congress' constitutional power of the purse
and permit an item veto.

One of the most significant findings from
the current survey is that President Nixon re-
ceives substantial support on holding down
federal spending and taxes from so-called
“middle America,” a major segment of so-
clety comprising persons in middle-income
brackets who supported Mr. Nixon solidly
in the election Nov. 7,

A total of 1,446 adults, 18 and older,
were interviewed in person in the survey
conducted in more than 300 scientifically
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selected localities across the nation during
the period Dec. 8-11. The following guestion
was asked of each person in the survey.
During the coming months, President
Nixon says he will try to hold down govern-
ment spending and taxes. Many congressmen,
on the other hand, say Congress should pass
social programs that would give more money
to the poor, the aged and to schools and the
like., Which position do you agree with
more—holding down spending and taxes or
spending more money for social programs?

[In percent]

Holding
down
spending
and taxes

Maore
money
programs

Undecided

$15,000 and over_ . _
$10,000 to $9,999
$7,000 to §9,999_
$5,000 to $6,989.
$5,000 to $4,999
Under $3,000.

Manual labor

Professions and busi-
ness

Clerical and sales.

SCROAECHUNEONNE ~N-NOOOW =~

19 to 29 years__.
30 to 49 years..

-

College background._ _.
High school ... __..
Grade school. .

ORDER FOR RECOGNITION OF SEN-
ATOR RANDOLPH ON TUESDAY,
JANUARY 16, 1973, AND FOR RE-
SUMPTION OF PERIOD FOR THE
TRANSACTION OF ROUTINE
MORNING BUSINESS

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that on Tues-
day next at the close of Senate business,
and prior to adjournment of the Senate,
the distinguished Senator from West
Virginia (Mr. RanpoLPH) be recognized
for not to exceed 1 hour, at the conclu-
sion of which there be a resumption of
morning business for a period of not to
exceed 15 minutes, with statements
limited therein to 3 minutes.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

SENATE PROCEDURES

Mr. ROBERT C. BYRD. Mr. President,
on Wednesday morning of this week—
January 10, 1973—the majority and
minority whips hosted a breakfast for
new Senators, as they did for new Sen-
ators at the beginning of the 92d Con-
gress in 1971.

At this week’s breakfast, Senator
GrirFIN and I attempted to familiarize
our new Members with some of the pro-
cedures, practices, regulations, and rules
governing the everyday business of the
Senate.

The procedures to which we alluded are
not new, but were followed throughout
the 92d Congress, and all Senators were
most cooperative in their implementa-
tion. A memorandum has been prepared
with reference to the items discussed at
the breakfast, and, in view of the fact
that it serves as a restatement of the
regulations and practices followed during
the 92d Congress, the distinguished as-
sistant Republican leader and I believe
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it may be well for the staffs of all Sen-

ators to have an opportunity to review it.

Frequently, I have found that a staff
member who is responsible for keeping
his Senator informed with respect to the
date and time scheduled for a floor
speech, and so forth, is not himself prop-
erly familiar with the procedures that
are being followed. As a consequence, the
date and time scheduled for a floor
when time under the order, which has
been entered on his behalf, begins run-
ning. There are other instances in which
a Senator’s staff member will call to ask
that his Senator be scheduled for a
speech, for example, at 1 o'clock or 2
o’clock in the afternoon—which is ordi-
narily not practicable, as a reading of the
memorandum will show—or that his
Senator wishes to make a 20- or 30-min-
ute speech prior to morning business—
the maximum limit being 15 minutes—
also, requests have frequently been re-
ceived from staff members following ad-
journment of the Senate at the close of
the day, requesting that their Senators
be scheduled for a 15-minute speech the
next morning—such orders have to be
entered while the Senate is in session and
prior to the date of execution.

Therefore, with the concurrence of my
distinguished colleague and friend, the
assistant Republican leader (Mr. GRIF-
Fin), I ask unanimous consent that the
memorandum to which I have alluded be
inserted in the Recorp at this point.

There being no objection, the memo-
randum was ordered to be printed in the
REecorp, as follows:

Items DISCUSSED AT BREAKFAST HOSTED BY
MAJORITY AND MINORITY WHIPS FOR NEW
SENATORS, JANUARY 10, 1973

SENATE SPEECHES

1. During the first three hours after the
unfinished business or pending business has
first been laid before the Senate on any
calendar day (except by unanimous consent
to the contrary or on motion without debate)
all debate shall be germane to the specific
question then pending. Unless there is a
unanimous consent agreement to the con-
trary, any Senator who obtains the Floor
during such debate may speak at length
and without limit as to time. After the
aforementioned three hours have expired,
any Senator may speak at length, without
limit, and his speech need not be germane,
although the leadership hopes the Senators
will confine their remarks to the pending
matter before the Senate until it is disposed
of or until the close of business on that day.

2. Senators who wish to speak on any
subject matter desired, and without respect
to germaneness, have the following addi-
tional three options:

(a) At the very beginning of a day, and
prior to morning business or other business,
15-minute speeches (also 5- and 10-minute
speeches) are given if previously ordered.
A Senator may secure such an order to speak
on any matter for up to—but not to exceed—
15 minutes, and it is recommended that such
Senator or his staff contact his respective
party Whip (or Whip's office) to arrange
this. Such an order must be gotten cn a day
of Senate session prior to the date on which
the order is to be executed. In other words,
the order cannot be gotten on the day of
intended use; it cannot be gotten on a day
when the Senate is not in session; and it
cannot be secured after the Senate has ad-
journed. The vacation of such orders once
gotten, should be avoided if possible. It is
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also important that a Senator be on the
Senate Floor promptly when the time for
recognition under the order occurs; other-
wise, the leadership will ask for a quorum,
and the time consumed by the quorum will
come out of the time ordered for the Sena-
tor. Moreover, & Senator must be on the
Floor to personally control his time in the
event he wishes to yleld part of that time
to another Senator who may wish to engage
him in a colloquy. NOTE: At the expiration
of the time under the order, Senators are
urged not to ask for an extension of the
time, as such a request will invariably be
objected to.

(b) Colloquies. If two or more Senators
wish to engage in a colloguy early in the day,
which will require more than 15 minutes,
both Senators (or three or four Senators—
hopefully, no more than that) should submit
a request for up to 16 minutes to be under
the personal control of each, during which
156 minutes the individual S8enator controlling
such time may yield to another Senator. Such
colloquy will occur—as do other special 156-
minute orders—prior to morning business or
other business.

(c) Three-minute speeches. Generally,
there will be a perlod for the transaction of
routine morning business daily. This period
for the introduction of bills, resolutions,
petitions, etc., will ensue immediately upon
the conclusion of any 15-minute orders (as
aforementioned). Usually, the period for
routine morning business takes from 15 to 30
minutes, during which time any Senator
can, without advance notice, take the Floor
simply by getting recognition from the Chair
(which is done by addressing the Chalr:
“Mr. President”) and may proceed to speak
for three minutes on any subject. Any
unanimous consent to extend the time be-
yond three minutes will be objected to; how-
ever, upon the expiration of a Senator’s three
minutes, any other Senator, if recognized by
the Chair, may yield his three minutes to
the Senator speaking. (At the close of a
Senator’s three minutes, any remaining por-
tion of his speech will be included in the
Record as though it had been read.)

(d) Speeches and colloguies of unlimit-
ed duration may be conducted on any subject
at the end of the day when the Senate has
completed its business for the day and
prior to adjournment. Senators who wish
to make such speeches need not secure an
order in advance, but it would be helpful
to the leadership on both sides of the aisle
to be informed during the day that such
speeches or colloguies are going to occur. As
indicated above, such a speech may be of
any length, whether for five minutes, an
hour, or more.

Note: The foregoing practices are not
new, but were followed throughout the 92d
Congress and contributed to orderly pro-
cedure. All Senators were most cooperative
in their implementation.

3. Extraneous matter 1Is inserted
Record by unanimous consent.

4. The rules require that a Senator al-
ways address another Senator in the third
person, to avoid ascerbity in debate—never
addressing a colleague in the second per-
son. Moreover, a Senator's question or re-
marks toward another Senator should be
directed through the Chair; for example,
“Mr. President, will the distinguished Sena-
tor from Nevada yield?” or “Mr. President,
in response to the able Senator from Nevada,

in the

5. A Benator, while occupying the Floor,
should remain standing. Additionally, if a
point of order is made, a Senator wishing
to retain the Floor may yield to another
Senator only for a gquestion.

6. Senators are urged to use their micro-
phones when speaking, so as to enable their

colleagues, visitors in the galleries, and mem-
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bers of the press to clearly hear and un-
derstand what is being said.

PROGRAM

1. Whip Notices from the offices of the
Majority Whips are issued to members of
their respective parties as often as is nec-
essary to keep members informed as much
as possible with respect to what the pro-
gram is for the next day or as far in advance
as can be predicted; also, to inform mem-
bers if and when rollcall votes are expected
to occur and on what questions.

2. The offices of the Majority and Minority
Whips may be called by members or their
staffls for information regarding the pro-
gram; however, the respective Whip No-
tices will always be as fully comprehen-
sive, as can be stated with assurance, with
respect to the schedule. The two party cloak-
rooms can also be contacted for information
as to what is occurring in the Senate.

3. The Majority Whip, at the close of each
day when the Senate is in session, states the
program for the next day of session. Sen-
ators and their staffs will find the statement
of such program in the CONGRESSIONAL REC-
ORD, Senate section, just prior to the motion
to adjourn. Additionally, an overnight rec-
ording can be heard, following adjournment
at the end of the day, by dialing extension
58541 (Democrats) and extension 58601 (Re-
publicans).

4. Information concerning Chamber action,
committee meetings, and the program can
also be gotten from the Dally Digest, which
is to be found in Section “D,” at the very
end of the daily CONGRESSIONAL RECORD.

5. A “hot line” goes to each office, with a
phone call notifying members of impending
rollcall votes and other urgent matters de-
manding immediate attention of Senators.
This is an automatic contact of all Senators’
offices simultaneously by the cloakroom.

QUORUMS

1. Two bells—and two signal lights on the
clock—Iindicate the call for a quorum. A
quorum call may be requested by any mem-
ber securing recognition and at any time.
Purposes for the calling of a quorum are
sundry—to get other SBenators to the Floor;
to mark time while a matter is being privately
discussed with another Senator or Senators;
to alert other Senators who wish to speak
that a speaking Senator has ylelded the
Floor, etc.

2. When the establishment of a quorum is
desired, the Clerk will call the entire roll of
Senators and the Chair will then announce,
“A guorum is not present.” At that point, the
quorum becomes “live,” three bells will ring
(three signal lights on the clock), and no
further business, except a motion to ad-
journ, is in order until a quorum of Senators
has been established. Senators are urged to
come to the Chamber guickly when a “live"
quorum isin process.

VOTING

1. Votes occur by voice, by division, and by
a call of the roll.

2. The maximum time allotted on a roll-
call vote is 16 minutes after the bell sounds
{a long, single bell—one light on the clock).
A warning bell will sound (five rings—five
lights on the clock) mid-way—le. the
seven-and-a-half minute mark. Senate Rule
XII prohibits any Senator from voting after
the Chalir has announced the decision (a Sen-
ator may, for sufficient reason, with unani-
mous consent, change or withdraw his vote
after the Chair has announced the vote).
CAVEAT: The 15-minute limitation on roll-
call votes is sometimes reduced to ten min-
utes by unanimous consent, in which case
Senators’ offices are immediately notified via
the “hot line.”

3. Any Senator may request a rollcall vote
on any question, and if the request is sec-
onded by one-fifth of the Senators present,
a rolleall vote will occur. Senators are urged
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to avold requesting rollcall votes on mat-
ters of little consequence, matters where
there is unanimity, etc. Again, however, even
on such matters, a Senator has the right to
request a rolleall. (With 531 rolleall votes oc-
curring during the last session, it is obvi-
ous that a great deal of time was consumed,
to say nothing of the time that was con-
sumed on quorum calls.)
ORDER AND DECORUM

1. Senators, and especlally the new ones,
are asked to preside from time to time. At-
tention is called to paragraph 6 of Rule
XIX, which states, in part, “it shall be the
duty of the Chair to enforce order on his
own intiative and without any point of
order being made by a Senator.”

2. Senators are asked to minimize the ap-
pearance of staff people on the Floor to the
extent possible. A speclal gallery has been
set aside for the use of staff people only,
from which they can view the Senate and
take notes. SBenators are in full view of that
gallery and can motlon to a staff member
to come to the Reception Room, the lobby, or
the Floor.

3. Regulations provide for a Senator to have
one staff member on the Floor to assist the
Senator in handling an amendment or bill,
delivering a speech, etc. A Senator may have
an additional staff member at such times
by asking unanimous consent for the stafl
member named. When a Senator is not en-
gaged In delivering a speech, managing a
bill or an amendment, one staff member is
allowed under the regulation to come on the
Floor for a brief time—say 15 minutes—to
deliver messages, consult with his Senator or
another Senator or committee staff person,
ete.

A second member of a Senator’s staff may
visit the lobby (back of the Chair and just
off the Senate Floor) for the purpose of tak-
ing dictation from the Senator or perform-
ing any other service desired by his Sena-
tor.

It is requested that a staff person not go
on the Floor when his Senator is absent
from the Floor except for only a few min-
utes—as Indicated above—to dellver a mes-
sage, etc. (Here agaln, the special gallery is
avallable for monitoring procedures.)

4. Under the regulations, Floor privileges
are allowed to four staff members of a com-
mittee having direct jurisdiction over the
measure being debated at the time, these
four members to be divided equally between
the majority and the minority. While unan-
imous consent is not required for the pres-
ence of the four committee staff members,
it is often desirable to secure such consent
so as to designate by name the four commit-
tee people most wanted. Additional commit-
tee staff people can be accorded Floor priv-
flege by unanimous consent, specifically
named so as to assist the Sergeant at Arms.

5. Staff people accorded the privilege of
the Floor under the foregolng regulations
are urged to attend to their business with as
little noise and disturbance as possible. Seats
are provided in the rear corners of the Cham-
ber for the comfort of such staff members
whose attendance is required from time to
time. Unnecessary conversation by staff peo-
ple should be avoided; staff people should
not walk in front of SBenators who are speak-
ing or go into the well or follow their Sen-
ators up and down the aisles; and the tele-
phones in the lobby are for use of Senators
only. Telephones for the use of staff are lo-
cated just off the lobby and adjacent to the
Senate Reception Room.

6. The leadership understands that any
member is entitled to stafl assistance on the
Floor when such is needed. The foregoing
is mentioned, knowing that all Senators and
stafls will cooperate in the future as they
did during the 92d Congress. Moreover, the
leadership wants to be helpful to Senators
and to staffs in any way possible in the ful-
fillment of their responsibilities and in ac-
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cordance with the rules and regulations cal-
culated to promote and preserve order and
decorum.

7. Demonstrations of approval or disap-
proval are not permitted in the galleries,
and, again, the Chair is urged to enforce
order, whether in the galleries or In the
Senate Floor, on his own initiative.

Note: The foregoing references to “order
and decorum" constitute a restatement of
the regulations and practices followed dur-
ing the 92d Congress, and which contributed
to improved order in the Senate.

Footnote: Telephone contacts for Majority
and Minority Whip Offices are as follows:

Majority: Extension 52158; 52207 (after
hours).

Minority: Extension 52708.

ORDER OF BUSINESS

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that at the con-
clusion of Senate business today, and just
prior to the time entered under the pre-
vious order for a colloquy to be under the
control of the distinguished Senator
from Arkansas (Mr. McCLELLAN), the
distinguished Senator from Minnesota
(Mr. HUMPHREY) be recognized for not
to exceed 15 minutes.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

COMMUNICATIONS FROM EXECU-
TIVE DEPARTMENTS, ETC.

The ACTING PRESIDENT pro tem-
pore (Mr. ABOUREZK) laid before the Sen-
ate the following letters, which were re-
ferred as indicated:

REPORT ON SURPLUS, SALVAGE, AND SCRAP SALES

A letter from the Assistant Secretary of
Defense, reporting, pursuant to law, on sur-
plus, salvage and scrap sales and from the
sale of lumber and timber products, for the
fiscal year 1972; to the Committee on Appro-
priations.

REPORT ON CONSTRUCTION PROJECT PROPOSED
FOR THE AR FoORCE RESERVE

A letter from the Deputy Assistant Secre-
tary of Defense (Installations and Housing),
reporting, pursuant to law, on a construction
project proposed to be undertaken for the
Air Force Reserve; to the Committee on
Armed Services.

REPORT ON CONSTRUCTION PROJECTS FOR THE
ARMY NATIONAL GUARD

A letter from the Deputy Assistant Secre-
tary of Defense (Installations and Houslng),
reporting, pursuant to law, on thirteen addi-
tional construction projects proposed to be
undertaken for the Army National Guard
(with an accompanying paper); to the Com-
mittee on Armed Services.

REPORT ON DESIGN AND CONSTRUCTION SUPER-
visioN, INSPECTION, AND OVERHEAD COSTS
FOR MILITARY CONSTRUCTION PROJECTS

A letter from the Deputy Assistant Secre-
tary of Defense (Installations and Housing),
transmitting, pursuant to law, a report on
design and construction supervision, inspec-
tion, and overhead costs (SIOH) for military
construction, fiscal year 1972 (with an ac-
companying paper); to the Committee on
Armed Services.

PROPOSED LEGISLATION

A letter from the Assistant Secretary of
the Air Force, Manpower and Reserve Affairs,
transmitting a draft of proposed legislation
to amend title 10, United States Code, to
improve the opportunity of nurses and medi-
cal specialists for appointment and promo-
tion in the Regular Army or Regular Afr
Force, and authorize their retention beyond
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the mandatory retirement age (with an ac-
companying paper); to the Committee on
Armed Services.

REPORT OF EXPORT-IMPORT BANK OF THE
UNITED STATES

A letter from the Chairman, Export-Im-
port Bank of the United States, transmit-
ting, pursuant to law, a report of that Bank,
for the quarter ended September 30, 1972
(with an accompanying report); to the Com-
mittee on Banking, Housing and Urban Af-
falrs.

REPORT ON FINAL VALUATIONS OF PROPERTIES
OF CERTAIN CARRIERS

A letter from the Chairman, Interstate
Commerce Commission, transmitting, pur-
suant to law, a report on final valuations of
properties of certain carriers (with accom-
panying papers); to the Committee on Com-
merce.

REPORT OF FEDERAL TRADE COMMISSION

A letter from the Chairman, Federal Trade
Commission, transmitting, pursuant to law,
a report of that Commission, for the fiscal
year 1972 (with an accompanying report);
to the Committee on Commerce.

REPORT OF THE RENEGOTIATION REPORT

A letter from the Chairman, The Renego-
tiation Board, transmitting, pursuant to law,
a report of that Board, for the fiscal year
ended June 30, 1072 (with an accompanying
report); to the Committee on Finance.

REPORT ON EXTENT AND DisposIiTioN oF U.S.
CONTRIBUTIONS TO INTERNATIONAL ORGA-
NIZATIONS
A letter from the Secretary of State, trans-

mitting, pursuant to law, a report on the ex-
tent and disposition of United States con-
tributions to international organizations, for
the fiscal year 1071 (with an accompanying
report); to the Committee on Foreign Rela-
tions.

List oF REPORTS OF GENERAL ACCOUNTING
OFFICE

A letter from the Comptroller General

of the United States, transmitting, pursuant

to law, a list of reports transmitted to the

Congress, for the month of December, 1972

(with an accompanying report); to the
Committee on Government Operations.
REPORTS OF COMPTROLLER GENERAL

A letter from the Comptroller General
of the United States, transmitting, pursuant
to law, a report entitled “Audit of the Rural
Telephone Bank, Department of Agriculture,
for the Initial Perlod October 1, 1971, to
June 30, 1972", dated January 8, 1973 (with
an accompanying report); to the Committee
on Government Operations.

A letter from the Comptroller General
of the United States transmitting, pursuant
to law, a report entitled “Opportunities to
Improve Effectiveness and Reduce Costs of
Rental Assistance Housing Program', De-
partment of Housing and Urban Develop-
ment, dated January 10, 1973 (with an ac-
companying report); to the Committee on
Government Operations.

PROPOSED LEGISLATION BY THE ADMINISTRATIVE

OFFICE OF THE UNITED STATES COURTS

A letter from the Director, Administra-
tive Office of the United States Courts, trans-
mitting draft of two proposed bills (1) to
authorize additional judgeships for the
United States courts of appeals, and (2)
to provide for the appointment of addi-
tional district judges, and for other pur-
poses (with accompanying papers); to the
Committee on the Judiclary.

A letter from the Director, Administrative
Office of the United States Courts, trans-
mitting a draft of proposed legislation to
provide for the setting aside of convictions
in certain cases and for other purposes (with
an accompanying paper): to the Commitiee
on the Judiclary.

A letter from the Director, Administrative
Office of the Unlted States Courts, trans-
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mitting a draft of proposed legislation to
amend section 48 of the Bankruptcy Act
(11 U.S.C. 768) to increase the maximum zom-
pensation allowable to recelvers and trustees
(with an accompanying paper); to the Com-
mittee on the Judiciary.

A letter from the Director, Administrative
Office of the United States Courts, trans-
mitting a draft of proposed legislation to
amend section 40b of the Bankruptcy Act
(11 US.C. 68 (b)) to remove the restriction
on change of salary of full-time referees
{(with an accompanying paper): to the Com-
mittee on the Judiclary.

A letter from the Director, Administrative
Office of the United States Jourts, trans-
mitting a draft of proposed legislation to
amend the Bankruptcy Act to abolish the
referees’ salary and expense fund, to pro-
vide that fees and charges collected by the
clerk of a court of bankruptey in bankruptcy
proceedings be paid in the general fund of
the Treasury of the United States, to provide
salaries and expenses of referees be paid
from the general fund of the Treasury, and
to eliminate the statutory criteria presently
required to be considered by the Judicial
Conference in fixing salarles of full-time ref-
erees (with an accompanying paper); to the
Commttee on the Judiclary.

REPORT ON IDENTICAL BIDDING IN ADVERTISED
PuBLIC PROCUREMENT

A letter from the Attorney General, trans-
mitting, pursuant to Executive Orde- 10936,
a report on identical bidding in advertised
public procurement, for the caleandar year
1971 (with an accompanying report); to the
Committee on the Judiclary.

REPORT OF NATIONAL PARES CENTENNIAL

COMMISSION

A letter from the Chairman, National
Parks Centennial Commission, transmitting,
pursuant to law, a report of that Commis-
sion, for the year 1972 (with an accompany-
ing report); to the Committee on the Judiei-
ary.

REPORT OF NATIONAL COMMISSION
MARIHUANA AND DRUG ABUSE

A letter from the Chalrman, Natlonal
Commission on Marihuana and Drug Abuse,
tranamitting, pursuant to law, a report of
that Commission (with an accompanylng
report); to the Committee on the Judiciary.
REPORT OF THE FEDERAL METAL AND NON-

METALLIC MINE SAFETY BOARD OF REVIEW

A letter from the Executive Secretary, Fed-
eral Metal and Nonmetallic Mine Safety Board
of Review, transmitting, pursuant to law, a
report of that Board, for the calendar year
1972 (with an accompanying report); to the
Committee on Labor and Public Welfare.
ReEPORT ON URBAN AREA TRAFFIC OFPERA-

TIONS IMPROVEMENT PROGRAM

A letter from the Secretary of Transporta-
tion, transmitting, pursuant to law, a report
on the Urban Area Traffic Operations Im-
provement (TOPICS) Program, from Sep-
tember 30, 1971, to the closeout date of Au-
gust 31, 1972 (with an accompanying re-
port); to the Committee on Public Works.

oN

PETITIONS

Petitions were laid before the Senate
and referred as indicated:

By the ACTING PRESIDENT pro tem-
pore (Mr. ABOUREZK) :

A joint resolution of the Legislature of the
State of California; to the Committee on
Agriculture and Forestry:

“AssEMBLY JoINT REsoLUTION 37
“Relative to air pollution

“Resolved by the Assembly and the Senate
of the State of California, jointly, That the
Legislature of the State of California respect-
fully memorializes the President and the
Congress of the United States to make funds
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avallable for the continuation of research
on the effects of air pollution on forest trees,
which research is located on the campus of
the University of California, Riverside, and
conducted under the direction of the Pacific
Bouthwest Forest and Range Experiment Sta-
tion of the United States Forest Service;
and be it further

“Resolved, That the Chief Clerk of the As-
sembly transmit coples of this resolution to
the Presldent and Vice President of the
United States, to the Speaker of the House
of Representatives, and to each Senator and
Representative from California in the Con-
gress of the United States.”

A joint resolution of the Legislature of the
State of California; to the Committee on For-
eign Relations:

“ASSEMBLY JOINT RESOLUTION 32

“Relative to Genocide Convention of the
United Nations

“Whereas, On December 9, 1948, the Gen-
eral Assembly of the United Nations unani-
mously approved the text of the Convention
on the Prevention and Punishment of the
Crime of Genocide; and

“Whereas, Seventy-five countries have now
ratified the Genocide Convention; and

“Whereas, The United States is the most
prominent member of the United Nations
that has not ratified the convention; now,
therefore, be it

“Resolved by the Assembly and the Senate
of the State of California, jointly, That the
Legislature of the State of California respect-
fully memorializes the Senate of the United
States to advise and consent to the ratifica-
tion of the Genocide Convention; and be
it further

“Resolved, That the Chief Clerk of the As-
sembly transmit copies of this resolution to
the President and Vice President of the
United States, to the Speaker of the House
of Representatives and to each Senator and
Representative from California in the Con-
gress of the United States.”

A joint resolution of the Legislature of the
State of California; to the Committee on
Interior and Insular Affairs:

“ASSEMBLY JOINT RESOLUTION 38

“Relative to through traflic at Yosemite
National Park

“Resolved by the Assembly and Senate of
the State of California, jointly, That the
Legislature of the State of California respect-
fully memorializes the President and the
Congress of the United States to direct the
National Park Service to develop a system
whereby residents of the area adjacent to
Yosemite National Park who, for business
purposes, need to pass directly through Yose-
mite National Park over the extension of
State Highway 120 to a destination outside of
the park may be permitted to enter the park
without payment of a fee; and be it further

“Resolved, That the Chief Clerk of the
Assembly transmit coples of this resolution
to the President and Vice President of the
United States, to the Director of the National
Park Service, to the Speaker of the House of
Representatives, and to each Senator and
Representative from California in the Con-
gress of the United States.”

A joint resolution of the Legislature of the
State of California; to the Committee on the
Judiclary:

“ASSEMBLY JOINT RESOLUTION 43
“Relative to Veterans Day

“Resolved by the Assembly and Senate oj
the State of California, jointly, That the
Legislature of the State of California respect-
fully memorializes the President and the
Congress of the United States to enact legis-
lation restoring November 11th as Veterans
Day, rather than the fourth Monday in Octo-
ber; and be it further

“Resolved, That the Chief Clerk of the
Assembly transmit coples of this resolution
to the President and Vice President of the
United States, to the Speaker of the House
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of Representatives, and to each Senator and
Representative from California in the Con-
gress of the United States.”

A joint resolution of the Legislature of the
State of California; to the Committee on
Labor and Public Welfare:

“ASSEMBLY JOINT RESOLUTION 41

“Relative to the skill centers operated by the
Los Angeles Unified School District

“Whereas, The national unemployment
figure in October of 1972 was 5.6 percent of
the population, and over one-half of these
unemployed are from minority, racial, or
ethnic groups; and

“Whereas, Throughout the country skill
centers are established and funded pursuant
to the Federal Manpower Development and
Training Act, and such centers are located in
densely populated urban areas, easily accessi-
ble to the disadvantaged and minority
groups; and

“Whereas, Skill centers make employable,
and thereby up lift, the life style of people
in that portion of our population which is
largely unaffected by traditional educational
institutions; and

“Whereas, In addition, skill centers give
substance to the concepts of equal educa-
tional opportunities and fair employment
practices, by providing specific and construc-
tive approaches to special problems of un-
employment within our multiethnic soclety,
thereby replacing divisiveness and antagon-
ism with creative community action which
brings America closer to its full potential as
& nation; and

“Whereas, It therefore is In the best in-
terest of the people of California and of the
United States to heartily endorse and sup-
port the continued funding of Manpower De-
velopment and Training Act skill center pro-
grams throughout the nation at a level com-
mensurate to the reduction of unemployment
and underemployment at a rate which will
close the income gap between the poor and
the average income groups; and

“Whereas, The skill centers operated by the
Los Angeles Unified School District, which
are located in the heart of the heaviest con-
centration of unemployed adults in Los
Angeles County, are a prime example of Man-
power Development and Training Act skill
centers which fulfill the critical needs of job
training in an underdeveloped area, and pro-
motion of better education for minorities;
and

“Whereas, Due to recent Federal Manpower
Development and Training Act budget cuts,
the skill centers operated by the Los Angeles
Unified School District are now faced with a
substantial corresponding reduction in em-
ployment services and training slots; now,
therefore, be it

“Resolved by the Assembly and Senate of
the State of California, jointly, That the
Legislature of the State of California respect-
fully memorializes the President and the
Congress of the United States to take actlon
to restore funding of the skill centers op-
erated by the Los Angeles Unified School Dis-
trict at & minimum to their level prior to the
latest reductions in federal funds; and be it
further

“Resolved, That the Chief Clerk of the
Assembly transmit coples of this resolution
to the President and Vice President of the
United States, to the Speaker of the House of
Representatives, and to each Senator and
Representative from California in the Con-
gress of the United States.”

Resolutions of the Massachusetts State
Senate; to the Committee on Rules and Ad-
ministration:

“RESOLUTIONS MEMORIALIZING CONGRESS TO
AMEND THE SELECTION ProCESs rFor VICE-
PRESIDENT OF THE UNITED STATES
“Whereas, At present the voters of the

United States have no effective manner of

choosing candidates for the office of Vice-

President of the United States; and
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“Whereas, Candidates for each major po-
litical party for the office of President of
the United States, nominated at their respec-
tive national conventions, choose their run-
ning mate without regard to the preferences
of those voters enrolled as members in that
political party; and

“Whereas, The office of Vice-President of
the United States is too important to leave
the selection of the candidate to one man;
now, therefore, be it

“Resolved, That the Massachusetts Senate
hereby urges the Congress of the United
States to take whatever steps are necessary
to amend and reform the present selection
process of political parties for candidates for
the office of Vice-President of the United
States; and be it further

“Resolved, That copies of these resolutions
be transmitted forthwith by the Clerk of the
Senate to the presiding officer of each branch
of the Congress and to each member thereof
from the Commonwealth of Massachusetts.”

A joint resolution of the Legislature of
the State of Wisconsin; to the Committee on
the Judiciary:

“ASSEMBLY JOINT RESOLUTION 2

“Enrolled joint resolution ratifying an
amendment to the U.S. Constitution re-
lating to equal rights for women

“Whereas, both houses of the ninety-sec-
ond Congress of the United States of Amer-
ica, at the second session, by a constitutional
majority of two-thirds, made the following
proposition to amend the Constitution of
the United States of America in the fol-
lowing words:

“'HJ. RES. 208

“‘Resolved by the Senate and House of
Representatives of the United States of
America in Congress assembled (two-thirds
of each House concurring therein), That
the following article is proposed as an
amendment to the Constitution of the
United States, which shall be valid to all in-
tents and purposes as part of the Constitu-
tion when ratified by the legislatures of
three-fourths of the several States within
seven years from the date of its submission
by the Congress:

“ECARTICLE —

“¢“SecrioN 1. Equality of rights under the
law shall not be denied or abridged by the
United States or by any State on account
of sex.

"'¥“sSec. 2. The Congress shall have the
power to enforce, by appropriate legislation,
the provisions of this article.

“*“Sgc. 3. This amendment shall take
effect 2 years after the date of ratifica-
tion.” ; and

“Whereas, the people of the sovereign
state of Wisconsin, represented in senate
and assembly, have studied said proposed
addition to the constitution of the United
States and have reached a consensus that
the federal government be permitted thus
to alter the Constitution of the United
States; now, therefore, be it

“Resolved by the assembly, the senate
concurring, That said proposed amendment
to the Counstitution of the United States of
America is hereby ratified by the legisla-
ture of the State of Wisconsin; and, be it
further

“Resolved, That coples of this joint res-
olution, certified by the Secretary of State,
be forwarded by the Governor to the Gen-
eral Services Administration of the govern-
ment of the United States, in Washington,
D.C.,, and to the presiding officer of each
house of the Congress of the United States.”

A resolution adopted by the Board of
Supervisors, County of Sacramento, Calif.,
relating to the emergency provisions of the
Federal Aviation Regulations; to the Com-
mittee on Commerce.

Two resolutions adopted by the new York
State Council, Junior Order United Ameri-
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can Mechanics, Floral Park, N.Y. relating
to the Vietnam war, and the United States,
China and Russia; to the Committee on
Foreign Relations.

A resolution adopted by the Centre
County Democratic Committee, Bellefonte,
Pa., relating to the cut-off of funds to
prosecute the war in Southeast Asla; to the
Committee on Foreign Relations,

EXECUTIVE REPORTS OF
COMMITTEES

As in executive sesgion, the following
favorable reports of nominations were
submitted:

By Mr. LONG, from the Committee on
Finance:

William E. Simon, of New Jersey, to be
Deputy Secretary of the Treasury; and

Edward L. Morgan, of Arizona, to be an
Assistant SBecretary of the Treasury.

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
time and, by unanimous consent, the
second time, and referred as indicated:

By Mr. GRIFFIN:

8. 337. A bill for the rellef of Richard S.
Traylor;

8. 338. A bill for the relief of John S.
Traylor; and

S. 339. A bill for the relief of Stefanie
Miglierini. Referred to the Committee on the
Judielary,

By Mr. TOWER (for himself and Mr,
PELL) :

S. 340. A bill to establish a commission
to study the usage, customs, and laws re-
lating to the flag of the United States. Re-
ferred to the Committee on the Judiciary.

By Mr. DOLE:

8. 341. A bill to provide for the establish-
ment of the National Information and Re-
source Center for the Handicapped. Referred
to the Committee on Labor and Public
Welfare.

By Mr. HRUSKA :

8. 342, A bill for the relief of Antonino
Costanzo. Referred to the Committee on the
Judleiary,

By Mr. ROBERT C. BYRD:;

S. 343. A bill to designate the Tuesday
nex: after the first Mohday in Oectober as
the day for Federal elections. Referred to
the Committee on Rules and Administration.

By Mr. FANNIN;

8. 344, A Dblll to require mandatory impo-
sition of the death penalty for individuals
convicted cf certain crimes. Referred to the
Committee on the Judiciary.

By Mr. McGEE:

S. 345. A Dbill for the rellef of Nedja
Budisavljvich;

S. 346. A bill for the relief of Miss Teruko
Sasalki;

8. 347. A bill for the relief of Reva J. Cul-
len; and

8. 348. A bill for the relief of Lester L.
Stiteler. Referred to the Committee on the
Judiciary.

8. 349. A bill to amend chapter 89 of title §,
United States Code, to provide improved
health kenefits for Federal employees;

8. 350. A bill to amend title 5, United States
Code, relating to the permissible activity of
governmental empleyess in political elections,
and for other purposes;

5. 351. A bill to provide for improved labor-
management relations in the Federal service,
and for other purposes; and

5. 352. A bill to amend title 13, United
States Code, to establish within the Bureau
of the Census a Voter Reglstration Admin-
istration for the purpose of administering
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a voter registration program through the
Postal Service. Referred to the Committee
on Post Office and Civil Service.
By Mr. ROBERT C. BYRD (for Mr.
HUGHES) :

S. 353. A bill to amend titles 10 and 37,
United States Code, to provide for equality
of treatment for military personnel in the
application of dependency criteria. Referred
to the Committee on Armed Services.

By Mr. MAGNUSON (for himself, Mr.
Harr, Mr, Moss, Mr. STEVENS, and
Mr. STEVENSON):

S, 354. A bill to establish a nationwide
system of adequate and uniform motor ve-
hicle accident reparation acts and to require
no-fault motor vehicle insurance as & con-
dition precedent to using a motor vehicle
on public roadways In order to promote and
regulate interstate commerce. Referred to
the Committee on Commerce.

By Mr. MAGNUSON (for himself, Mr.
MownpaLeE, and Mr. NELSON):

S, 355, A bill to amend the National Traffic
and Motor Vehicle Safety Act of 1966 to
provide for remedies of defects without
charge, and for other purposes. Referred to
the Committee on Commerce,

By Mr. MAGNUSON (for himself and
Mr. Moss):

8. 356. A bill to provide disclosure stand-
ards for written consumer product warran-
ties against defect or malfunction; to define
Federal content standards for such warran-
tles; to amend the Federal Trade Commis-
sion Act in order to improve its consumer
protection activities; and for other purposes.
Referred to the Committee on Commerce.

By Mr. MAGNUSON (for himself, Mr,
BAxER, Mr. HarT, Mr. HARTKE, Mr,
HorrLines, Mr, Jacksown, Mr. Moss,
and Mr, TUNNEY):

S, 357. A bill to promote commerce and
amend the Federal Power Act to establish a
Federal Power Research and Development
program to increase efficiencies of electric
energy production and utilization, reduce
environmental impacts, develop new sources
of clean energy and for other purposes. Re-
ferred to the Committee on Commerce.

By Mr. BIBLE:

S. 358. A bill for the relief of Jafar Shoja.
Referred to the Committee on the Judiciary.

By Mr. McCLURE (for himself and
Mr. HELMS) ;

8. 359. A bill to permit American citizens
to hold gold. Referred to the Committee on
Banking, Housing and Urban Affairs.

By Mr. SCOTT of Virginia:

8. 260. A bill to amend title 18, United
States Code, to prohibit the mailing of ob-
scene matter to minors, and for other pur-
poses. Referred to the Committee on the
Judiciary.

By Mr. McGOVERN (for himself, Mr.
ApoUREZE, Mr. Crarx, Mr. GRAVEL,
Mr. HATHAWAY, Mr. KENNEDY, Mr.
Moss, and Mr. RANDOLPH) :

8. 361. A bill to provide housing and com-
munity development for persons in rural
areas of the United States on an emergency
basis. Referred to the Committee on Banking,
Housing end Urban Affairs.

By Mr. HARTKE:

S. 362. A bill tc provide for the compensa-
tion of persons injured by criminal acts.
Referred to the Committee on the Judiclary.

By Mr. CANNON (for himself and Mr.
BiBLE) :

S. 863. A bill to provide for the construc-
on of & Veterans' Administration Hospital
n the State of Nevada. Referred to the Com-

mittee on Veterans’ Affairs.

By Mr. CANNON (for himself and Mr.
BIBLE) :

S. 864. A bill to provide for the establish-
ment of a national cemetery in the State of
Nevada. Referred to the Committee on Vet-
erans’ Affairs.

CONGRESSIONAL RECORD —SENATE

By Mr. NELSON:

S. 3656. A bill to provide for a study and
investigation to assess the extent of the
damage done to the environment of South
Vietnam, Laos, and Cambodia as the result
of the operations of the Armed Forces of the
United BStates in such countries. Referred
to the Committee on Forelgn Relations.

By Mr. CANNON:

8. 366. A bill to promote public confidence
in the legislative, executive, and judicial
branches of the Government of the United
States. Referred to the Committee on Rules
and Administration.

By Mr. TOWER:

S.J. Res. 17. A joint resolution to authorize
and request the President of the United
States to issue a proclamation designating
October 14, 1973, as “German Day." Referred
to the Committee on the Judiciary.

By Mr. JAVITS (for himself and Mr.
RIBICOFF) ©

5.J. Res. 18. A joint resolution to authorize
and request the President to proclaim April
29, 1973 as a day of observance of the 30th
anniversary of the Warsaw Ghetto Uprising.
Referred to the Committee on the Judiciary.

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. TOWER (for himself and
Mr. PELL) :

S. 340. A bill to establish a commission
to study the usage, customs, and laws
relating to the flag of the United States.
Referred to the Committee on the Ju-
diciary.

Mr. TOWER. Mr. President, I am
pleased to reintroduce a bill which my
distinguished colleague from the State of
Rhode Island (Mr. PELL) and I have con-
sistently sponsored for a number of years.
It is a measure which provides for the
establishment of a commission to study
the usage, customs, and laws relating to
the flag of the United States.

As we approach our Nations' bicenten-
nial celebration and make preparation
for that great event, I feel this matier be-
comes inereasingly important.

Over the years, confusion over the ap-
propriate means of displaying our flag
has reached a point of bewilderment. All
branches of the armed services have de-
veloped their own codes which differ con-
siderably from one another. Some codes
prohibit display of the flag at night,
while others allow this with special light-
ing arrangements. Some codes prohibit
display of the Flag in inclement weather,
while others provide for the use of special
all-weather flags. There is even confu-
sion over the appropriate place of honor
for the flag when it is flown together
with others.

The Senator from Rhode Island and
I feel the time has come to establish a
uniform code of flag conduct. Stated
simply, our bill would provide for the
establishment of a U.S. Flag Commis-
sion ma2de up of representatives of
the Congress, the executive branch,
and certain lay members with particular
expertise in this matter to be appointed
by the President. This Commission would
be authorized to review the entire mat-
ter of a U.S. flag code and to present
to the Congress its report which would
recommend more specific legislation de-
signed to correct the confusion in this
regard.
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Mr, President, I urge my colleagues on
the Judiciary Committee to act expedi-
tiously on this measure so that we may
proceed to develop a viakle flag code
for the United States.

Mr. President, I further request unani-
mous consent that the full text of this
measure be printed at this point in the
RECORD.

There being no objection, the bill was
ordered to be printed in the Recorp, as
follows:

S. 340

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, That there is
hereby established a commission to be known
as the TUnited States Flag Commission
(hereafter referred to as the “Commission”).
The Commission shall make a complete study
of the usage, customs, and laws relating to
the use and display of the Flag of the United
States.

Sec. 2. (&) The Commission shall be com-
posed of ten members, appointed by the
President, by and with the advice and con-
sent of the Senate, as follows:

(1) two Members of the Senate from dif-
ferent political parties;

(2) two Members of the House of Rep-~
resentatives from different political parties;

(3) one member from the Department of
Defense; and

(4) five members from private life who
have a special interest in or knowledge of
the flag of the United States.

(b) The President shall designate one of
the members to serve as Chairman and one
of the members to serve as Vice Chairman.

(¢) Any vacancy in the Commission shall
not affect its powers, and six members of the
Commission shall constitute a quorum,

(d) Each member of the Commission who
is appointed from private life shall receive
8125 for each day (including traveltime) dur-
ing which he is engaged in the actual per-
formance of his duties as a member of the
Commission. A member of the Commission
who is otherwise serving as an officer or
employee of the Government shall serve
without additional compensation. All mem-
bers of the Commission shall be reimbursed
for travel, subsistence, and other necessary
expenses incurred by them in the perform-
ance of such duties.

SEc, 3. (a) The Commission is authorized
to appoint and fix the compensation of such
personnel as may be necessary to carry out
the provisions of this Act. Such appointment
shall be without regard to the provisions of
title 5, United States Code, governing ap-
pointments in the competitive service, and
such compensation shall be pald without re-
gard to the provisions of chapter 51 and sub-
chapter III of chapter 53 of such title relating
to classification and General Schedule pay
rates.

(b) The Commission is authorized to oh-
tain services of experts and consultants in
accordance with the provisions of section 3100
of title 5, United States Code.

Sec. 4. (a) In carrying out the provisions
of this Act, the Commission is authorized
and directed to consult and cooperate with,
and seek advice and assistance from, appro-
priate departments and agencies of the
United States Government, State and local
public bodies, learned societles, and histori-
cal, patriotic, civic, philanthropic, and related
organizations. Such departments and agen-
cles are authorized and requested to co-
operate with the Commission in providing
facilities, services, supplies, advice, and in-
formation that the Commission determines to
be necessary to carry out the provisions of
this Act.
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(b) The Commission is authorized to ac-
cept donations of money, property, or per-
sonal services.

Sec. 5. Within one year after the date of
enactment of this Act the Commission shall
submit a comprehensive report of its study
and activities to the President and the Con-
gress. The report shall include specific rec-
ommendations of the Commission regarding
changes in existing usage, customs, and laws
relating to the flag of the United States.

SEc. 6. The Commission shall cease to exist
thirty days after submission of its report.

Sec. 7. There is hereby authorized to be
appropriated such funds as may be necessary
to carry out the purposes of this Act.

By Mr. DOLE:

S. 341. A bill to provide for the estab-
lishment of the National Information
and Resource Center for the Handi-
capped. Referred to the Committee on
Labor and Public Welfare.

THE NATIONAL INFORMATION AND RESOURCE
CENTER FOR THE HANDICAPPED ACT

Mr. DOLE. Mr. President, for the past
several years I have supported the es-
tablishment of a National Information
and Resource Center for the Handi-
capped. I first proposed the establish-
ment of such a Center in legislation in-
troduced during the 91st Congress which
passed the Senate but not the House.
I introduced the same bill in the 92d
Congress and the proposal was included
in the Vocational Rehabilitation Act of
1972 which was ultimately vetoed. Yet,
in spite of these past unsuccessful ef-
forts, the need for a central office to
coordinate all the efforts and accom-
plishments of the various agencies and
organizations dealing with the handi-
capped is generally recognized. Strong
support for a National Information and
Resource Center has been expressed in
testimony before the House and Senate
committees by not only Members of
Congress but also individuals and major
organizations involved with the handi-
capped across the country. In view of
this support, I am again today intro-
ducing the National Information and
Resource Center for the Handicapped
Act, and hope prompt action will be
taken to authorize establishment of this
Center which will provide numerous ben-
efits to handicapped Americans.

On many occasions I have commented
on the severe difficulties and unique
problems confronted by this Nation’s
handicapped citizens. A significant and
common problem of the handicapped is
access to information on proven solu-
tions to problems common to the dis-
abled. There is an abundance of in-
formation which can help handicapped
people; however, it is scattered among
a vast number of groups and organiza-
tions who deal with these problems. If
the information and knowledge of these
various groups could be coordinated into
a central source easily accessible to the
handicapped, the knowledge and accom-
plishments of these various organiza-
tions could be applied across the coun-
try in dealing with the common prob-
lems of the disabled. The intent of the
bill I am reintroducing is to insure the
coordination of information needed to
solve the problems of handicapped so
that it is easily accessible to handicapped
Americans across the country.
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The handicapped comprise a large mi-
nority group in our Nation. Members of
this group—men, women, and children
who cannot achieve full physical, men-
tal, and social potential because of dis-
ability, must face the daily challenge of
accepting and working with his disabil-
ity in order to become as useful, active,
secure, independent, and as dignified as
his ability allows. It is incumbent on us
as Americans to assist them in meeting
this challenge.

The handicapped need assistance to
resolve their endless task of searching,
calling, and waiting for information from
vast numbers of sources. The informa-
tion center I am proposing can help
alleviate the frustrations and lack of
progress previously recorded in this
area. A central office which has a sum-
mation of all the innovations and de-
velopments which have proven effective
in working with the disabled would be
an invaluable tool for all handicapped
and those working with them.

I would like to discuss in greater detail
four specific problem areas of the handi-
capped and outline how the proposed
information center could assist in these
areas. These problem areas—employ-
ment, health care, rehabilitation, edu-
cation, transportation, recreation, archi-
tecture, and housing are of fundamental
importance because they are a concern
of nearly every handicapped individual
during every day of his life.

The inaccessability and high cost of
transportation for the handicapped has
disrupted what could have been a much
more normal life for numerous handi-
capped individuals. To help solve this
problem I have introduced legislation to
provide cash reimbursements for dis-
abled workers who incur extraordinary
transportation cost in order to obtain
employment. In addition, funds are cur-
rently available through various private
and governmental channels to help
cover inordinate transportation costs.
The information center I propose would
coordinate all of the successful experi-
ments in providing transportation for
the handicapped and allow all areas of
the country to benefit from the success-
ful experiments and programs currently
existing in particular areas. The eco-
nomic problems of being handicapped
can often be prohibitive. The cost of
prosthetic devices, medical care, and re-
habilitation are often exorbitant. Every
effort should be expended to insure that
the additional cost of transportation does
not force the individual into a life of
dependency when a meaningful and pro-
ductive existence through employment
is within the realm of possibilities.

Medical research and technology have
made great strides forward in the area
of care and treatment for the handi-
capped. Certain institutes and facilities
have established tremendous exvertise
in specialized areas. These institutions
by coordinating and sharing their
achievements could benefit greatly from
each others accomplishments. In addi-
tion, a central source listing the areas of
specialization of each institution would
be extremely beneficial to those who
are seeking treatment for special prob-
lems. Thus, the information center
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would provide a meaningful service by
coordinating the various research efforts
and informing those concerned of the
institutions which are especially quali-
fied to deal with their particular prob-
lem.

Due to advances in medical and re-
habilitative treatment, fewer handi-
capped individuals are housebound.
With this development has arisen an
awareness of the numerous public and
private architectural restrictions which
confront the handicapped in the course
of their daily lives. The lack of hand-
rails, the absence of entrances to build-
ings which do not necessitate the nego-
tiation of a flight of stairs, and the lack
of or inappropriate size of elevators =11
present tremendous problems for the
handicapped. The information center
could help alleviate this problem by
making available particular architec-
tural designs or plans for buildings
which have proven to be not only prac-
tical and efficient, but also accessable
to the handicapped. In addition, the
handicapped would be able to obtain a
listing of schools and other institutions
which have alteady designed their facil-
ities and programs to meet the needs of
the handicapped.

Employment of the handicapped would
also be assisted by the establishment of
an information center. Many private or-
ganizations have come to realize the tre-
mendous resources available within the
handicapped population. The handi-
capped have proven themselves to be in-
dustrious and dedicated to their work.
Plans have been developed by private
concerns where the skills and abilities
of the handicapped can be effectively
utilized in business. These plans and pro-
grams should be shared throughout in-
dustry so that the job market could be
expanded. In addition, those handi-
capped who were capable of and inter-
ested in a particular type of employ-
ment could place their names in a pool
available to potential employers of the
handicapped. It is easy to see that the
capabilities of the information center in
dealing with the employment problems
of the disabled are almost unlimited.

While our attention is focused on the
establishment of programs for the handi-
capped we must insure that our efforts
do not forego the established framework
of available resources for our handi-
capped. It is the design of this bill to
establish a framework under which all
the knowledge and information regard-
ing services for the handicapped can be
readily available and easily dispensed.
We know how to help restore the lives
of many disabled. The challenge now is
to make the best utilization of this
knowledge.

The National Information and Re-
source Center for the Handicapped Act
will provide a central point of contact
not only for the handicapped theme
selves, but also for families of the handi-
capped, individual citizens, private and
professional organizations, and city and
State officials who desire information
and direction.

The center will face a great void and
will be an answer to a specific and well-
defined need at a reasonable cost. A
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small staff, the first of its kind, will be
available to direct inquiries to special-
ized contacts—individuals, organizations,
universities, and agencies which have
special knowledge concerning any prob-
lem.

The handicapped Americans will bene-
fit immediately from the center’s serv-
ices. However, the nonhandicapped will
be the ultimate beneficiaries through in-
creased contribution, personal fulfill-
ment, and the well-being of the handi-
capped.

I urge my colleagues to support the es-
tablishment of this center which can do
so much to promote meaningful and
productive lives for the handicapped.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the Recorp at this point.

There being no objection, the bill was
ordered to be printed in the REcorp, as
follows:

S. 341

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, That (a)
there is hereby established, within the De-
partment of Health, Education, and Welfare,
a National Information and Resource Center
for the Handicapped (hereinafter referred
to as the “Center”).

(k) The Center shall have a Director and
such other personnel as may be necessary to
enable the Center to carry out its duties and
functions under this act.

Sec. 2. (a) It shall be the duty and func-
tion of the Center to collect, review, organize,
publish, and disseminate (through publica-
tions, conferences, workshops, or technical
consultation) information and data related
to the particular problems caused by handi-
capping conditions, including Iinformation
describing measures which *are or may be
employed for meeting or overcoming such
problems, with a view to assisting individuals
who are handicapped, and organizations and
persons interested in the welfare of the
handicapped, in meeting problems which are
peculiar to, or are made more difficult for, in-
dividuals who are handicapped.

(b) The information and data with respect
to which the Center shall carry out its duties
and functions under subsection (a) shall
include (but not be limited to) information
and data with respect to the following—

(1) medical and rehabilitation facilities
and services;

(2) day care and other programs for young
children;

(3) education;

(4) voeational training;

(5) employment;

(6) transportation;

(7) architecture and housing (including
household appliances and equipment) ;

(8) recreation; and

(9) pubtic or private programs established
for, or which may be used in, solving prob-
lems of the handicapped.

SEc. 3. (a) The Secretary of Health, Educa-
tion, and Welfare shall make available to the
Center all information and data, within the
Department of Health, Education, and Wel-
fare, which may be useful in carrying out the
duties and functions of the Center,

{b) Each other department or agency of
the Federal Government is authorized to
make available to the Secretary, for use by
the Center, any information or data which
the Secretary may request for such use.

(c) The Secretary of Health, Education,
and Welfare shall to the maximum extent
feasible enter into arrangements whereby
State and other public and private agencies
and institutions having information or data
which is useful to the Center in carrying out
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its duties and functions will make such in-
formation and data available for use by the
Center.

Sec, 4. There are authorized to be appro-
priated $300,000 for this fiscal year ending
June 30, 1973, and $300,000 for the fiscal year
ending June 30, 1974.

By Mr. ROBERT C. BYRD:

S. 343. A bill to designate the Tuesday
next after the first Monday in October
as the day for Federal elections. Re-
ferred to the Committee or Rules and
Administration.

ELECTIONS SHOULD BE MOVED FORWARD

Mr. ROBERT C. BYRD. Mr. President,
I am today introducing a bill that would
move the elections for Federal offices
ahead by 1 month, to the first Tuesday
after the first Monday in October.

I believe that the bill would reduce the
lengthy campaign period, curtail the ex-
orbitant costs of campaigning, provide a
longer period after election day for re-
solving election disputes, and avoid, in
some areas of the country, the severe
winter weather that contributions to
keeping citizens away from the polls.

The most recent election clearly
showed that a bill of this nature is
needed. Less than 55 percent of the
eligible voters cast ballots, which repre-
sented the smallest turnout since the
1948 election.

I think the length of the campaign was
largely responsible for this small turn-
out. By the time election day arrived, I
believe that many citizens had already
had their fill of polities, and their interest
had waned to the point that millions of
Americans simply stayed home.

And there is no doubt that longer
campaigns demand more money. Some
early estimates indicate that as much as
$400 million was spent on the November
elections; and authorities claim that it
now takes $40 million to elect a President,
more than $200,000 to elect a Senator,
and about $100,000 to elect a Representa-
tive.

The 92d Congress took a giant step to-
ward cutting campaign costs by passing
the Federal Election Campaign Act of
1971, and I feel that my bill to move Fed-
eral elections ahead by 1 month would
further help to roll back the tide of rising
campaign costs.

The language of the United States
Constitution—which is quoted below—
clearly empowers Congress to prescribe
the date for holding elections for Presi-
dent, Vice President, U.S. Senators, and
Representatives and there are no re-
strictions set in the Constitution on the
date which Congress, in its judgment,
may set for national elections. There is
therefore no constitutional reason why
Congress may not legislate to change the
date for holding national elections from
November to October.

The language of the Constitution and
Federal statutes with respect to the date
on which elections for Federal offices
are to be held is as follows:

UNITED STATES CONSTITUTIONAL PROVISIONS

President and Vice President

Article II, Section 1, Clause 4:

The Congress may determine the Time of
chusing the Electors, and the Day on which
they shall give their Votes; which Day shall
be the same throughout the United States.
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Senators and Representatives

Article I, Section 4, Clause 1:

The Times, Places and Manner of holding
Elections for Senators and Representatives,
shall be prescribed in each State by the Legis-
lature thereof; but the Congress may at any
time by Law make or alter such Regulations,
except as to the Place of chusing Senators.

STATUTORY PROVISIONS

Pursuant to the constitutional author-
ity quoted above, Congress has enacted
legislation setting the day of election for
Federal officials. The current provisions
are as follows:

President and Vice President

3 United States Code, Sectlon 1, Time of
Appointing Electors

The Electors of the President and Vice
President shall be appointed, in each State,
on the Tuesday next after the first Monday
in November, in every fourth year succeeding
edvery election of a President and Vice Presi-

ent.

President and Vice President
3 United States Code, Section 7. Meeting and
Vote of Electors

The electors of President and Vice Presi-
dent of each State shall meet and give their
votes on the first Monday after the second
Wednesday in December next following their
appointment at such place in each State as
the legislature of such State shall direct.

Senators
2 United States Code, Section 1. Time for
Election of Senators

At the regular election held in any State
next preceeding the expiration of the term
for which any Senator was elected to repre-
sent such State in Congress, at which election
a Representative to Congress is regularly by
law to be chosen, a United States Senator
from said State shall be elected by the people
thereof for the term commencing on the 3d
day of January next thereafter.

Representatives

2 United States Code, Section 7. Time of
Election

The Tuesday after the 1st Monday in No-
vember, in every even numbered year, is es-
tablished as the day for the election, in each
of the States, of representatives to the Con-
gress commencing on the 3d day of January
next thereafter. This section shall not apply
to any State that has not yet changed its day
of election, and whose constitution must be
amended in order to effect a change on the
day of election of State officers in said State.

The historical reasons for picking No-
vember as the month in which to hold
national elections are as follows:

Congress, by Act of March 1, 1972, 1 Stat.
239, provided that “electors shall be appoint-
ed in each state for the election of a Presi-
dent and Vice President of the United States,
within thirty-four days preceding the first
Wednesday in December, . . . in every fourth
year succeeding the last election, . . .

In the early days the legislatures of
most of the States chose presidential
electors and the exact date on which the
electors of the States were chosen was
not important. After the election of 1824,
nearly all the States that had not already
done so gave up the old method of choos-
ing Presidential electors by the legisla-
ture. With few exceptions, the Presiden-
tial electors have since been chosen by
popular vote in all States.

As explained by George Stimpson in
“A Book About American Politics™:

Before 1845 there was no national election
day and each State fixed its own date for
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“appointment” of Presidential electors within
thirty-four days of the meeting of the elec-
tors. All the States chose their electors in
November, but the States varied. New York
held her election for electors on the first
Tuesday after the first Monday; New Jersey,
on the first Tuesday and the day following.
In two States the second Monday was election
day; in fourteen, the first Monday; in two,
the second Tuesday, and in two, the Friday
nearest the first of November.

This lack of uniformity led to abuses. The
results in one State were used to influence
those in other States. In contiguous States
“repeating” was easy and common. By travel-
ing from State to State one person could vote
for Presidential electors several times. This
practice led to what were known as the “pipe-
laying scandles” of 1840 and 1844, when both
the Democrats and Whigs were accused of
sending gangs of voters across State lines.
The frequency of such election frauds created
a popular demand for a uniform national
election day. (Pages 29-30). See also discus-
sion, 28 Corigress, 1st Session. 1844, Globe
350.

In 1845, Congress enacted the act of
January 23, 1845, 5 Stat. 721 which estab-
lished a uniform time for holding elec-
tions for electors by providing that such
electors are to be appointed “in each
State on the Tuesday next after the first
Monday in the month of November of the
year in which they are to be appointed.”

The law, Act of June 25, 1948, 62 Stat.
673, 3 United States Code section 7, now
requires the electors to meet on the first
Monday after the second Wednesday in
December. In fixing a uniform election
day Congress has tried to make the elec-
tion day approximately 30 days before
the date the electors would meet to elect
the President.

WHY WAS THE FIRST TUESDAY IN NOVEMEER

CHOSEN AS ELECTION DAY?

Public sentiment was opposed to hold-
ing elections on a Sunday or traveling to
the polls on that day. Therefore it was
desirable to have at least 1 day inter-
vening between Sunday and election
day.

The first Tuesday was eliminated be-
cause it might fall on the first day of the
month and inconvenience businessmen.

The second Tuesday of the month was
eliminated because it might fall on the
14th which would leave only 22 days be-
tween election day and the meeting of
the Presidential electors.

The first Tuesday after the first Mon-
day in November would always place
election day in November about 30 days
before the meeting of electors—origin-
ally on the first Monday in December and
now on the first Monday after the sec-
ond Wednesday in December.

It is interesting to note in connection
with the legislative history of the 1845
act, 5 Stat. 721, that the bill as first in-
troduced by Mr. Duncan in 1844, 28th
Congress, first session, contained a pro-
vision to set a uniform date not only for
holding elections for presidential electors,
but for Members of the House of Repre-
sentatives as well—1844, Globe 167. How-
ever, the House Committee of Elections
limited the bill to electors only—Globe
350. The bill passed the House May 18,
1844—Globe 602. In the second session
of the 28th Congress, Mr. Duncan again
introduced a bill which he said was
identical to the one passed by the House
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in the first session, but others felt that
the bill, although the same in substance,
differed in details and should be referred
to the Judiciary Committee, and there
was debate whether the new bill should
be referred to the Committee of the
Whole or to the Judiciary Committee,
1845, Globe 9. A motion was carried to
send it to the Committee of the Whole—
15 Globe 10. There was debate on whether
the uniform day should be the first Tues-
day in November rather than the first
Tuesday after the first Monday—15
Globe 14—and also on whether the uni-
form date should not be in October
rather than in November—15 Globe 21.
The latter proposal was objected to be-
cause it would necessitate an amendment
to the existing law requiring the electoral
colleges to meet within 34 days after the
election since the practice in all the
States was to have the electoral col-
leges meet within 34 days of early No-
vember—1945 Globe 21. A motion was
also made to substitute the first Monday
in December as the uniform date—Globe
28.

Among the objections to a December
date was the fact that the weather was
generally cold and inclement in Decem-
ber in most States and this would dis-
courage voter participation—Globe 29;
also, this places the time too close to the
time the electors meet to vote—Globe 29.
The bill was passed by the House on De-
cember 13, 1844—Globe 31. The bill then
was referred to the Senate Judiciary
Committee—Globe 38.

During the debate on the bill in the
Senate a motion was made to set the
uniform date as the first Tuesday in
November as a convenience to the States
which held their general assemblies in
the latter part of October—Globe 143.
The Senate committee had amended the
bill to read the second Tuesday after the
first Monday in November, but the Sen-
ate agreed on the “Tuesday next after
the first Monday in November'—Globe
143. Since the Senate-passed bill slightly
changed the language of the House-
passed bill, to correct an error it went
back to the House and was passed in the
Senate-approved form on January 17,
1845—Globe 149.

Congress by act of February 2, 1872, 17
Stat. 28, Sec. 3 provided:

That the Tuesday next after the first Mon-
day in November, in the year eighteen hun-
dred and seventy-six, is hereby fixed and es-
tablished as the day, in each of the States and
Territories of the United States, for the elec-
tion of Representatives and Delegates of the
forty-fifth Congress; and the Tuesday next
after the first Monday in November, in every
second year thereafter, is hereby fixed and
established as the day for the election, in each
of the sald States and Territories, of Repre-
sentatives and Delegates to the Congress com-
mencing on the fourth day of March next
thereafter.

By act of March 3, 1875, ch 130, § 6, 18
Stat. 400, this provision was slightly
modified to provide that the “time for
holding elections for Representatives to
Congress is hereby modified so as not to
apply to any State that has not yet
changed its day of election, and whose
constitution must be amended in order
to effect a change in the day of election
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of State officers in said State.” In 1934,
the provision was again slightly modified
to substitute “3d day of January” for
“fourth day of March”. 48 Stat. 879.

On March 20, 1871, Mr. Cook intro-
duced H.R. 243 to apportion the House of
Representatives—1871 Globe 177. As
originally introduced, the bill confined it-
self to reapportioning the House of
Representatives. An amendment offered
from the floor of the House by Mr, But-
ler provided that Representatives to Con-
gress be elected on the first Tuesday after
the first Monday in November each alter-
nate year after the election of the Presi-
dent—1871 Globe 115. This was objectec
to as requiring the amendment of some
State constitutions—1871 Globe 116-117.
The amendment was adopted by the
House on December 14, 1871—Globe p.
137—and the bill passed the House De-
cember 15—Globe p. 146.

The bill was passed by the Senate—
Globe, p. T12—and the House concurred
to the Senate version—Globe, pp. 713 and
T71.

Thus, it was for practical considera-
tions that November was selected as the
month in which national elections were
to be held and not for other reasons. And
it is for practical reasons that I am
offering my bill to move the election
date ahead by 1 month.

The life style of the American people
has changed, and so has the method of
campaigning. There was a time when a
candidate needed several months to make
contact with the voters, but that time
has passed. It passed with the advent of
television.

In this day of instant communications,
it is no longer necessary to visit every
courthouse in every county seat; and, in
this day of rising costs, it is no longer
possible to run a financially sound cam-
paign for several months.

Mr. President, I ask unanimous con-
sent that the bill be printed in the
RECORD,

The ACTING PRESIDENT pro tem-
pore. The bill will be received and ap-
propriately referred; and, without ob-
jection, the bill will be printed in the
RECORD.

The bill is as follows:

S, 343

Be it enacted by the Senate and House
of Representatives of the United States of
America in Congress assembled, That (a)
section 25 of the Revised Statutes, as
amended (2 U.S.C. 7), Is amended to read
as follows:

“SEc, 25. The Tuesday next after the first
Monday in October of every even numbered
year is established as the day for the election
of Representatives to the Congress com-
mencing on the third day of January next
thereafter. This section shall not apply to
any State that has not changed its day of
election of State officers, and whose constitu-
tion must be amended in order to effect a
change In the day of the election of State
officers in that State.".

(b) The text of section 1 of title 3, United
States Code, is amended to read as follows:

“The electors of the President and Vice
President shall be appointed, in each State
on the Tuesday next after the first Monday
in October in every fourth year succeeding

every election of a President apnd Vice Presi-
dent.”,




January 12, 1973

By Mr. FANNIN:

S. 344_ A bill to require mandatory im-
position of the death penalty for indi-
viduals convicted of certain crimes. Re-
ferred to the Committee on the Judiciary.

Mr. FANNIN. Mr. President, today I
am introducing a bill which would re-
quire justifiably severe punishment for
persons who commit certain brutal
crimes.

My bill would impose the death penalty
on anyone convicted of:

First. Assassination of a President, Vice
President or State Governor.

Second. Murder of a judge, policeman
or fireman.

Third. Murder committed by a person
already serving a life prison term.

Fourth. Aircraft piracy if loss of life
occurs as a consequence.

Furthermore, the bill would make life
imprisonment the mandatory minimum
sentence for aireraft piracy.

This is essentially the same bill I
introduced last August. After reviewing
the statistics for 1972, I am more con-
vinced than ever that we need legisla-
tion to make it clear that when these
crimes are committed the punishment
will be certain and the penalty severe.

Despite the many precautions insti-
tuted by airlines and law enforcement
officials, there were 35 air hijackings
during the past year.

In many instances these hijackings put
the lives of tens or even hundreds of in-
nocent persons in jeopardy.

In the first 11 months of 1972, a total
of 96 police officers were killed in the line
of duty.

And we all are painfully aware of the
assassination attempt on Governor Wal-
lace.

Now, with 1973 barely underway, we
have experienced the tragedy in New
Orleans.

It is not my contention that reinstitu-
tion of the death penalty will be a pana-
cea. It would not put a certain end to as-
sassination attempts, air piracy or as-
saults on police, judges, firemen or pris-
on guards, I do believe, however, that
the death penalty is a real deterrent, that
it would cut down on the number of these
crimes. The death penalty can be a de-
terrent.

I was most pleased to learn last week
that the administration expects to ask
Congress to reinstate the death penalty
for certain brutal and premeditated
crimes, including assassination, hijack-
ing an airplane or killing a prison guard.

Attorney General Kleindienst was re-
ported as saying:

I do think there are some areas of possible
criminal activity where the death penalty
can be a deterrent—that is usually the kind
of criminal activity that is of such a cold-
blooded, premeditated, thought-out type—a
kidnapping, an assassination, a bombing of
a public buillding, a skyjacking, the killing
of a prlson guard.

My bill does not include kidnapping or
the bombing of public buildings, but
these are heinous crimes which might
well be considered for mandatory capi-
tal punishment.

The Supreme Court, in its decision vir-
tually eliminating the death penalty in
the United States, indicated that it was
unconstitutional, because capital pun-
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ishment has been unevenly administered.
My bill should satisfy the Court, because
it provides for even administration of
justice.

Mr. President, I send this bill to the
desk and ask that it be referred to the
appropriate committee.

By Mr. ROBERT C. BYRD (for
Mr. HUGHES) :

S. 353. A bill to amend titles 10 and 37,
United States Code, to provide for equal-
ity of treatment for military personnel
in the application of dependency criteria.
Referred to the Committee on Armed
Services.

Mr. ROBERT C. BYRD. Mr. President,
on behalf of the distinguished senior
Senator from Iowa (Mr. HugHES), I in-
troduce a bill, and I ask unanimous con-
sent that a statement prepared by him
in connection with the bill be printed
at this point in the REcorb.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

STATEMENT BY SENATOR HUGHES

Today, I am Introducing legislation which
will end one of the inequities for American
women who serve their country in the mili-
tary services.

Specifically, the bill will allow women in
military service to claim their husbands as
dependents under the same conditions which
now apply to our men in uniform.

Current law and Department of Defense
regulations require women members of the
military to prove greater actual dependency
of their husbands before the maximum finan-
cial benefits are available—a requirement
which is grossly discriminatory toward
women.

This legislation would provide the husband
of a woman in military service the same
rights, benefits and privileges which are now
available to the wife of any man in the
service.

Equal pay for housing is included. This
provision will make it easier for married
women in service to live off base with their
husbands.

Inequities in medical and dental benefits
would be ended. These benefits are available
today to the wives and children of servicemen
but, under the existing law, most husbands
of women military personnel do not qualify.

Present budget requirements of the De-
partment of Defense would not be increased
since, in numbers, women constitute a very
small part of our total military personnel.

I do not see how we can hope to achleve
equality of opportunity for women if of-
ficlal policy of the federal government con-
tinues to deny equal benefits to women in
the military. Their dedication is equal and
their benefits should be equal to those of
our men in uniform. It is not acceptable
that we welcome women into military serv-
ice along with men, and then impose on
the women different—and lesser—standards
for payment of benefits.

Women are able, competent members of
of the nation’s armed forces. They come
into military life with every kind of back-
ground in education and for many of them
it is an opportunity for further education
and a career,

I understand that among the married
members, many of their husbands are serv-
icemen, who will become veterans and at-
tend college or a university. The benefits
for dependents which are avallable to the
wives of servicemen should be equally avail-
able to the husbands of servicewomen.

This legislation is identical to a bill which
was approved by the Senate during the clos-
ing days of the 92nd Congress. I am hopeful
it will receive the early attention of the
Senate.
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By Mr. MAGNUSON (for himself,
Mr. HarT, Mr. Moss, Mr.
STEVENS, and Mr. STEVENSON) :
S. 354. A hill to establish a nationwide
system of adequate and uniform motor
vehicle accident reparation acts and to
require no-fault motor vehicle insur-
ance as a condition precedent to using a
motor vehicle on public roadways in
order to promote and regulate interstate
commerce. Referred to the Committee
on Commerce,
NATIONAL NO-FAULT MOTOR VEHICLE
INSURANCE ACT
Mr. MAGNUSON. Mr. President, on
behalf of myself and Mr. HarT, Mr. Moss,
Mr. STEVENS, and Mr. STEVENSON, I in-
troduce for appropriate reference the
National No-Fault Motor Vehicle In-
surance Act, a bill to establish a nation-
wide system of adequate and uniform
motor vehicle accident reparation acts
and to require no-fault motor vehicle
insurance as a condition precedent to
using a motor vehicle on public roadways
in order fo promote and regulate inter-
state commerce. I ask unanimous con-
sent that the text of the bill be printed
in the Recorp following the introduc-
tory remarks.
The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.
(See exhibit 1,)
DESCRIPTION OF BILL

Mr. MAGNUSON. Mr. President, the
content of the new bill for the most part
resembles the National No-Fault Motor
Vehicle Insurance Act (S. 945) as re-
ported by the Committee on Commerce
in the 92d Congress. Several amendments
which had been prepared for introduc-
tion and consideration by the full Sen-
ate have also been incorporated in the
new bill. While the new hill resembles
S. 945 in content, the language is sub-
stantially different. The new bill has in-
corporated the terminology and many of
the provisions of the Uniform Motor Ve-
hicle Accident Reparations Act—
UMVARA—which was promulgated by
the National Conference of Commission-
ers on Uniform State Laws in August
1972. This approach was adopted to ef-
fect technical improvements in the bill
and to achieve uniformity in terminology
between the Federal bill and yet-to-be-
enacted State no-fault programs.

The bill would create an automobile
insurance system which would pay the
basic economic loss of persons injured
in automobile accidents whether or not
they were “at fault.” While extending
this right to recover to all persons, the
bill would simultaneously restrict the
right to sue in tort.

The bill would create this new system
of automobile insurance by requiring
each State to enact a no-fault motor ve-
hicle insurance plan meeting certain
specified national requirements: other
details of the plan would be left for State
determination. At a minimum, a State
meeting national standards would have
to enact a no-fault plan which required
the payment of basic benefits up to at
least the following levels:

First, all reasonable medical and re-
habilitative expenses;

_Second, reimbursement for work loss
at an approximate monthly rate of $1,000
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up to a total limit of $50,000—unless for
cost reasons the State insurance com-
missioner adjusted that ceiling down-
ward but not below $25,000; and

Third, all replacement services loss,
survivor’s loss, and survivor's replace-
ment services loss subject to reasonable
limits established by the State.

Lawsuits to recover economic loss
would not be permitted unless the eco-
nomic loss exceeded total basic benefit
limits. Lawsuits for noneconomic detri-
ment—pain and suffering—would not be
permitted unless a person died or sus-
tained serious permanent disfigurement,
significant permanent injury, or more
than 6 months of total disability—that is,
inability to work.

In order for a State plan to meet na-
tional standards, it must incorporate
provisions making the basic compulsory
insurance available to all persons who
own motor vehicles. Severe limitations on
cancellation and notice protection for
nonrenewal must be provided.

If a State does not enact a plan which
meets or exceeds the requirements in the
bill, an alternative no-fault plan takes
effect in the State until it adopts a plan
meeting those requirements. The alter-
native plan places no limitations on the
total benefits receivable. Work loss bene-
fits would be paid at a rate of approxi-
mately $1,000 per month until the in-
jured person was able to return to work;
benefits for replacement services, survi-
vor's loss, and survivor’s replacement
services loss would be paid for as long
as the loss occurs, subject only to a $200
per week ceiling. The right to sue in the
hope of recovering damage for economic
or noneconomic detriment in most situ-
ations would be eliminated. Compensa-
tion for economic detriment would be
provided by the basic insurance. Compen-
sation for noneconomic detriment could
be realized through the purchase of in-
surance rather than through the lawsuit
mechanism.

Who determines whether a State en-
acting a no-fault motor vehicle insurance
plan “meets or exceeds” certain mini-
mum requirements? If a State acted, the
Secretary of Transportation would ad-
ministratively determine whether or not
its plan met or exceeded the minimum
requirements.

The bill, while establishing a nation-
wide and basically uniform system of
no-fault automobile insurance, does not
place the State in a no-fault straitjacket.
The bill specifically directs States to
continue to regulate insurance and es-
tablish rates; and States are given lati-
tude in determining benefit levels and
other provisions affecting costs by estab-
lishing optional or mandatory deducti-
bles, exclusions, or waiting periods.

REASONS FOR THE BILL

The time has come to straighten out
the mess that confronts the 100 million
Americans who are consumers of auto-
mobile insurance. The time has come to
replace the present inefficient, inade-
quate, and inhumane automobile insur-
ance system. We need a system that is
fair, humane, nondiscriminatory, life-
preserving and life-restoring, moder-
ately priced and efficient. We need a
good no-fault plan.
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Let us face it. The present system,
which is based on proof of negligence
and hopefully payment from liability in-
surance proceeds is an utter failure as
an insurance system. It has failed to
compensate victims of automobile acci-
dents adequately. It has failed to com-
pensate victims fast enough. It has often
failed to compensate victims fairly. It
has failed to expend enough of the dol-
lars collected in premiums on compensa-
tion of victims—too many of them go
into administrative costs like lawyers’
fees. It has failed to give victims the
economic incentive and means to reha-
bilitate themselves and continue to pur-
sue new careers and opportunities. It has
failed to make any contribution toward
highway safety, vehicle safety, loss-
avoidance or reduction.

I am not alone in condemning the
present auto insurance system. After a
2-year study authorized by Congress, the
Nixon administration concluded that—

Existing system ill serves the accident vic-
tim, the insuring public and society. It is
inefficlent, overly costly, incomplete and slow.
It allocates benefits poorly, discourages re-
habilitation and overburdens the courts and
the legal system.

An authority on law and economics
puts it more simply. The present system,
said Prof. Guido Calabresi, is “lousy.”
Each year we pay more than $16 billion
in premiums and receive in benefits for
injury and loss only $8 billion. The rest
goes to the people who administer the
“injury industry.”

The nationwide no-fault motor vehicle
system will pay the losses of all automo-
bile accident victims whereas the present
system only pays the losses of victims
who prove that another fully insured
driver was “negligent” and that they
were not negligent. And these losses will
be paid with the money saved from the
excessive costs of the present system
which does many unnecessary, impossi-
ble and expensive things like trying to
decide “fault” and trying to put a dollar
value on human “pain and suffering.”

What about cost? The no-fault na-
tionwide system should not cost the
American people any more in automobile
insurance premiums than they are now
paying. In fact, it should cost them less.
The president of Aetna Life & Casualty
Co., notified me by letter last year that
his company would not raise rates in
any State if the Senate bill passed. That
result is now guaranteed thanks to an
amendment offered by the Senator from
New Hampshire (Mr. CorTon), and in-
corporated in this bill, which allows a
State to adjust the benefit levels to as-
sure that average premiums do not rise.

The proposed system will not estab-
lish yet another Federal bureacuracy in
Washington, D.C. On the contrary, the
business of administering and regulating
motor vehicles and motor vehicle insur-
ance will remain where it is now—with
the States. Although the bill is entitled
the “National No-Fault Motor Vehicle
Insurance Act,” it might more precisely
be called the “nationwide” or “minimum
State standards” no-fault act. Each State
is free to go beyond the minimum stand-
ards in terms of protecting its citizens
from lawsuits and in compensating the
seriously injured and the families of the
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fatally injured. But these are decisions
for each State to make subject to its own
procedures. If a State does not enact an
acceptable no-fault auto insurance plan
within a reasonable period of time, an
alternative no-fault plan which is set
forth in title III of the bill will auto-
matically go into effect in that State.
But even then, the government of that
State, not the Federal Government, will
operate the alternative plan—and only
until the State enacts its own.

The proposed no-fault system will pay
auto accident victims insurance benefits
as they suffer loss. For example, if you
are unable to work for the entire month
of February you will receive a check for
your wage loss at the end of the month
or within 30 days. If you still cannot work
during all of March, you will receive wage
loss compensation for that month the
following month. Under the present sys-
tem, you may have to wait a year or more
to get paid and by then you may have
had to go into debt or sell prized posses-
sions or settle with a grasping insurance
adjustor for an amount less than what
is due you. The present system pays
benefits with the speed of a snail. Few
claims are settled in less than a year and
the person who is not willing to settle for
less than his loss may have to wait years
for a trial in court.

Under the bill, if the company will not
pay your claim within 30 days of sub-
mission of proof of loss, that insurance
company must pay 18 percent annual in-
terest on top of the amount of the claim
if it is valid and they must also pay the
fees of the claimant’s attorney.

The no-fault system will pay all of a
victim's medical and hospital bills and
all of his costs for rehabilitation pro-
grams. In addition, the minimum stand-
ard is such that the auto accident victim
who is disabled from working would be
compensated for his wage loss up fto
$1,000 a month up to a total wage loss
of approximately $50,000—subject to
formula variation. There would also be
compensation for the cost of hiring some-
one else to do personal services that the
victim would normally perform; that is,
the housewife who must hire a cook and
a maid. In the case of death, the sur-
vivors of the deceased auto accident vic-
tims would receive benefits equal to their
economic loss.

The Department of Transportation, in
its monumental study of the present sys-
tem, found that the total economic losses
suffered each year by seriously and fatally
injured auto victims is $5.1 billion, but
that as a group these people receive only
$813 million—15.9 percent—of that loss
from the present auto insurance setup.
Today, the average settlement of an em-
ployed person who is seriously injured is
$4 380—38 percent of loss—and the
average settlement for the family of an
employed person who is killed is $2,008—
5 percent of loss.

This is outrageous.

The system of a compensation for vic-
tims of automobile accidents must in fact
compensate the seriously injured.

The proposal introduced today woiild.

The national no-fault bill further
guarantees that each and every person
will be able to buy auto insurance and
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it prohibits cancellation of policies or
nonrenewal without providing another
insurance source. Under the present sys-
tem, cancellation and nonrenewal of auto
insurance in some States unfairly
punishes the elderly, the young, and
minority group members.

It has been heartening to me person-
ally to discover how much support there
is for no-fault auto insurance from wide
and diverse segments of the community.
The business community, in particular,
has shown a great deal of interest in the
idea. That this should be so is not sur-
prising. There is something so appalling
in the inefficiency of the present auto
accident claims system, something so
wasteful in a system that uses up 17 per-
cent of the time of all the judges in our
overburdered State courts, that you can
easily imagine a business manager ask-
ing: “Isn’t there a better way?”

No-fault is a better way, a much better
way.

It is said that no-fault insurance will
lead to more highway accidents, because
bad drivers and careless drivers will no
longer be deterred by the fear of having
to pay a tort judgment to the innocent
victim of their negligence. This is an
argument based upon the myth that un-
der today’s system the careless driver,
the bad driver, the drunken driver pay
anybody anything. It is their liability
insurance company that pays the
damages—not the bad driver.

It will be up to the States to administer
and regulate premium rates under na-
tional no-fault, but I predict that the
bad driver is going to have to pay so
much high insurance premiums under
the new system that he will either stop
driving, become more careful, or at least
pay more of his own way.

To repeat, the sweetest part of this
so-much-better-product is that it should
not cost the consumer any more money
than he is paying now. This is possible,
because the present system wastes so
much time deciding who is at fault and
how much his pain is worth that it ends
up giving more premium dollars to peo-
ple who work for the “injury industry”
than to vietims. The biggest beneficiaries
of the automobile liability insurance
policies today are not Mr. and Mrs.
American Consumer, who pay the
premium bills, but the trial lawyers who
represent plaintiffs and defendants in
automobile negligence lawsuits. Each
year more than $1.1 billion goes to the
plaintiff’s lawyers and $300 million to
the defendants’ lawyers. That will not
happen under nationwide no-fault.

Why, I am asked, is not this system
already law? Well, it is, to a limited
extent in Massachusetts and Florida and
starting this January 1 in Connecticut
and New Jersey. A more complete law,
similar in compensation benefits and ade-
quacy to the Senate bill, goes into effect
October 1, in Michigan. But no-fault has
not made much headway in the over-
whelming majority of the State legisla-
tures and there is no uniformity of ap-
proach in these States which have taken
action. And of the States which have
acted, all but one have ignored the plight
of the seriously injured and the deceased
auto victims by placing pathetically in-
adequate ceilings on compensation bene-
fits.
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Much of the debate in the Senate last
year over S. 945 centered not on the ques-
tion of no-fault against the negligence
liability system, but on the question of
nationwide no-fault against State-by-
State no-fault. There are two basic argu-
ments for nationwide no-fault. To over-
simplify both, the positions are:

First. All 50 State legislatures will not
enact no-fault legislation or, to the ex-
tent they do, the plans will be inade-
quate, phony, too-long delayed, or in-
compatible. An example of a “phony” no-
fault proposal is the so-called overlay
plan in which first-party medical and
wage-loss benefits are grafted onto the
existing liability policy without any
limitations at all on lawsuits for pain and
suffering and general damages. The big-
gest failure in such a plan, as an editorial
in the Journal of Commerce pointed out:

Lies in the fact that it does not eliminate
the fault concept. (Vietims) could still file
their so-called “paln and suffering” lawsuits,
tie up the courts, and add to the legal ex-
penses of the underwriters.

Second. The number of Americans who
each year drive or ride in one or more
States other than their own is enormous.
Each such motorist should be entitled and
able to receive fast, adequate compensa-
tion if he is injured in an auto accident
anywhere in the United States, regardless
of which State it is where he has the ac-
cident, If the 50 State legislatures are
unable or unwilling to shift to no-fault
motor vehicle insurance within a reason-
able time, then it is the duty of the Con-
gress to see that the shift is made. In my
judgment a reasonable time has already
elapsed and only 10 percent of the States
have passed true no-fault laws and only
2 percent have passed laws that meet the
guidelines of the Department of Trans-
portation study. Two years have elapsed
since the submission of the final report
of the DOT to Congress and President;
more than 3 years have elapsed since the
first American jurisdiction, Puerto Rico,
enacted a no-fault plan; more than 25
yvears have elapsed since a neighboring
jurisdiction, Saskatchewan, Canada, en-
acted no-fault; and more than 50 years
have elapsed since the idea was first se-
riously proposed in the legal literature.
See Rollins, “A Proposal To Extend the
Compensation Principle to Accidents in
the Streets,” 4 Mass. L.W. 392—1919;
Carman, “Is a Motor Vehicle Accident
Advisable?” 4 Minn. L. Rev. 1—1919.

Under the Constitution, Congress is
responsible for the regulation of com-
merce among the States and the promo-
tion of the general welfare. Where the
prospects are that the no-fault laws of
the States will differ significantly from
one another and add up to a confusing
hodgepodge of differing systems, benefit
levels, and tort exemptions, it is the duty
of the Congress to act to promote a uni-
form and compatible system in all the
States.

On April 17, 1972, Secretary of Trans-
portation John A. Volpe, in a letter ad-
dressed to me accompanying his Depart-
ment's responses to a series of questions
on State no-fault activity, declared:

In all candor, those of us who would like to
see the States do this job themselves can
hardly be heartened by their actions to date
this Year.
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Prospects in 1973 in the 45 States with-
out any no-fault legislation are not good.

State development to date has not been
uniform. Each of the five State no-fault
statutes is different from all of the other
four. Uniformity to promote businesses
operating in interstate commerce or to
facilitate commuting to and from work
is needed. As the following table indi-
cates, there are 31 metropolitan areas in
the United States which include more
than one State. In 1970, more than 41
million Americans lived in those areas.
These 41 million people need uniform-
ity of automobile compensation systems
and laws between the several States in
their own metropolitan area.

I ask unanimous consent that the table
be printed in the Recorp at this point.

There being no objection, the table
was ordered to be printed in the Recorb,
as follows:
U.S. metropolitan areas* encompassing two

or more States in 1972
Population

New York Clty metropolitan____ 11, 528, 649
Chicago, Ill.—Gary, Hammond,

East Chicago, Ind
Philadelphlia, Pa.-Camden, N.J__
8t. Louis, Mo.-East St, Louis, Ill_
Cincinnati, Ohlo-Covington,

7,612,314
4,817,914
2, 363, 017

1,384,911
Kansas City, Mo.-Kansas City,
15 T CE T TR e
Portland, Ore.-Wash
Providence, Pawtucket, Warwick,
RI-Mass, _____ oo
Louisville, Ky.-Ind
Memphlis, Tenn.-Ark
Toledo, Ohio-Mich
Allentown, Bethlehem, Easton,
) 2 T, o p s T
Omaha, Nebr.-Council Bluffs,

1, 256, 649
1, 009, 129

914,110
826, 5563
770, 120
692, 571

543, 551

541, 453
Wilmington, Del-N.J.-Md 499, 493
Davenport, Iowa-Rockland, Mol-
362, 638
304, 927

265, 350

Chattanooga, Tenn.-Ga
Duluth, Minn.-Superior, Wis____
Huntington, W. Va.-Ashland,
Ky.-Ohio 253, 743
253, 460
238, 584
232, 775
232, 415
182, 712

Evansville, Ind.-Ky

Lawrence, Haverhill, Mass-N.H__
Wheeling, W. Va.-Ohio
Steubenville, Ohilo-Weirton,
166, 627
160, 421
149,976
120, 238

Fort Smith, Ark.-Okla

Fall River, Mass-R.I___________._
Fargo, N.D.-Moorhead, Minn____
Sioux City, Iowa-Sioux City,
116, 189
101, 198
90, 609

Tex'arkana. Tex.-Ark
Dubuque, Iowa-Ill.-Wis

*With 55,900 or more of population.

Source: U.S, Senate Antitrust and Monop-
oly Subcommittee.

Derived from: Bureau of Census, U.S, Dept.
of Commerce, 243 Standard Metropolitan
Statistical Areas, U.S. Dept. of Commerce
News, March 23, CB T1-46.

Mr. MAGNUSON. Mr. President, the
Federal Government has a special re-
sponsibility to see that an adequate com-
pensation system is created because most
of the people injured in automobile ac-
cidents and most of the people killed in
motor vehicle accidents are injured and
killed while traveling on highways built
substantially—50 percent—or almost
completely—90 percent—with Federal
funds. In 1970, of 53,816 fatal motor ve-
hicle accidents, 38,079—70.7 percent—oc-
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curred on Federal-aid highways. In the
same year, 1,387,000 nonfatal injuries out
of a total of 2,700,000 occurred in auto-
mobile accidents on Federal-aid high-
ways—>51.3 percent. Department of
Transportation, Federal Highway Ad-
ministration, Fatality and Injury Acci-
dent Rates on Federal Aid and Other
Highways Systems—1970.

The Federal Government paid $60 bil-
lion of the $83.7 billion which it cost to
construct these Federal-aid highways.
Quarterly Report on the Federal-Aid
Highway Program, June 30, 1972, re-
ported in Department of Transportation,
News, Federal Highway Administration,
September 26, 1972.

Those Federal funds were raised by
taxes paid by the citizens of all the
States on gasoline, tires and tubes, parts
and accessories, lubricating oil and
trucks. Thus, the welfare of the users
of federally financed highways is a legiti-
mate and necessary concern of the Fed-
eral as well as the State governments.
Partnership between State and Federal
Governments built our great highway
system; a similar partnership is now
needed to take care of victims via an ef-
ficient, fair, and humane compensation
system.

It has been argued that in changing
from a liability insurance system to a no-
fault insurance system, the State-by-
State approach is preferable because it
permits needed experimentation to dis-
cover the best features of the new no-
fault system.

That argument makes some sense. But
if it is scrutinized carefully, the experi-
mentation argument does not hold. The
argument is predicated on the assump-
tion that no-fault insurance is a “new
form" of insurance. That assumption is
false. No-fault insurance is an established
form, indeed the most prevalent form of
insurance today. Its efficiencies are es-
tablished fact. Life insurance, disability
insurance, workmen's compensation in-
surance, health insurance, fire insurance,
theft insurance, marine insurance,
casualty-loss insurance are all no-fault
forms of insurance. The insurer pays
whether or not the insured’'s death was
caused prematurely by his negligence in
smoking cigarettes, whether or not the
total loss by fire was caused by the in-
surer’s negligence in failing to maintain
a fire extinguisher, and so forth.

Where experimentation is needed is in
those plans that attempt to combine
automobile liability insurance and auto-
mobile no-fault—or first-party bene-~
fits—insurance. This combination is
largely untested and creates novel prob-
lems. However, a complete and nation-
wide no-fault system would eliminate
most if not all of these problems because
the insurance principles themselves have
been tried in other areas—for example,
health insurance, disability income in-
surance, and workman's compensation
insurance.

There are two additional problems with
the experimentation argument.

First, a State experimenting with no-
fault insurance may not set up its no-
fault plan in such a way as to permit
the retrieval of information concerning
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the performance of the no-fault experi-
ment. On the other hand, the State may
not have good information concerning
the operation of its previous system from
which it can make reasoned comparisons.

Second, the improvements in the au-
tomobile compensation system resulting
from a no-fault experiment in one State
may not be reproduced in another State.
For example, the Massachusetts plan
may have been beneficial for Massachu-
setts residents who had previously oper-
ated under a compulsory liability insur-
ance plan which had supported a large
amount of the property damage costs.
But transfer of the Massachusetts plan
to South Carolina might not produce the
same results.

By establishing a nationwide no-fault
plan which prescribes basic economic loss
protection for all persons injured in au-
tomobile accidents while at the same
time permitting the States to experiment
with deductibles, exclusions, limitations
on survivor’s and work benefits’ require-
ments for intangible loss protection and
other variations, a situation can be es-
tablished whereby all Americans obtain
quickly the proven efficiencies and bene-
fits of no-fault coverage while permit-
ting State experimentation where it
would be helpful in developing further
refinements of the basic no-fault scheme.

As the following discussion and ex-
planations of the content of the bill
makes clear, its passage would mean
little or no encroachment on any exist-
ing State no-fault plan which meets the
basic guidelines set down in the final re-
port in the Department of Transporta-
tion.

Mr. President, I ask unanimous con-
sent that the discussion and explana-
tion of the bill be printed in the REcorp
at this point.

There being no objection, the material
was ordered to be printed in the REcorbp,
as follows:

DETAILED EXPLANATION
(1) GLOSSARY OF TERMS

Basic reparation insurance is insurance by
which the insurer, self-insurer, or govern-
mental unit pays the insured, on a no-fault
basis, basic reparation benefits for injury
arising out of the maintenance or use of a
motor vehicle.

Security covering a motor vehicle is basic
reparation insurance and required tort lia-
bility insurance.

Basic reparation benefits are benefits re-
quired to be paid to an injured person for
his net loss arising out of the maintenance or
use of a motor vehicle.

Loss consists of five distinet elements:

(a) Allowable expense (medical and hos-
pital expense, rehabllitation services expense,
funeral expense);

(b) Work loss (wages and earnings from
personal effort);

(c) Replacement services loss (cost of sub-
stitute services);

(d) Survivors economic loss (future earn-
ings loss to survivors caused by death of a
wage earner); and

(e) Survivors replacement services loss
(cost of substitute services in case of death).

Added reparation benefits are the benefits
and compensation paid to a person who
purchases optional insurance coverages (in-
cluding collision and comprehensive).

Noneconomic detriment is intangible dam-
age including pain and suffering.

Repamﬂcm obltgor is an insurance com-
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pany or self-insurer, including a governmen-
tal unit, that provides basic or added repara-
tion benefits.

(2) EXPLANATION

There are various stages at which the new
automoblile insurance system impacts the
consumer of auto insurance.

Stage 1—Acquisition: The consumer is In-
volved in the purchase of desired insurance
coverage.

Stage 2—Claim and Payment: The con-
sumer or other beneficlary sustain a loss
covered by the insurance. The insurer is ob-
ligated to pay for the loss under the terms
and conditions of the Insurance contract.

Stage 3—Conflict Resolution: If the con-
sumer and the insurer disagree as to the
existence or amount of loss or the applica-
bility of the insurance coverage, the con-
sumer is thrown into another stage of the
insurance process.

The following explanation describes how
a person would proceed through the various
stages of insurance purchase, claim and pay-
ment, and dispute resolution under the pro-
posed National No-Fault Motor Vehicle In-
surance Act.

(a) Stage l—Acquisition

Every owner of a motor vehicle registered,
required to be registered, or operating into
State is required to purchase security cover-
ing the motor vehicle. Security covering the
motor vehicle includes basic reparation in-
surance and minimum tort lability insur-
ance. That security may be provided by con-
tracting with an insurer or by qualifying as
a self -insurer.

The availability of this compulsory In-
surance is assured. If an individual is unable
to obtain the required insurance in the vol-
untary market, he may obtain the insurance
from a plan which the Commissioner of In-
surance establishes and implements or ap-
proves and supervises,

The purchaser of compulsory liability and
basic reparation insurance makes certain
decisions about the coverage he desires.
Should he elect deductibles, exclusions, or
waiting periods permitted by the State in-
surance commissioner? Should he select tort
liability limits higher than the minimum
$25,000 per person per accident?

The purchaser also has to decide which,
if any, added reparation benefits he should
purchase. His Insurance company is re-
guired to offer him collision insurance (sub-
ject to a deductible of $100) or coverage (in-
verse llability coverage discussed below)
which pays for all collision and upset damage
to the extent that the insured has a valid
claim in tort against another !dentified per-
son or would have had such a valid. claim
but for the abolition of tort lability for
damages for harm to motor vehicles In use.
In addition to purchasing collision or in-
verse llability insurance, the owner of a
motor vehicle may want to purchase added
reparation benefits compensating for losses
excluded by limits on work loss, replacement
services loss, survivors economic loss, and
survivors replacement services loss. He may
wish to purchase insurance also to cover
noneconomic detriment. The avallability of
these and other coverages is assured through
the same plan that guarantees the avail-
ability of basic reparation insurance.

If a person is fortunate, his only involve-
ment with the automobile insurance system
will be at the acquisition stage. If, however,
the owner of a motor vehicle or a member of
his family is injured In an automobile acci-
dent, that person will enter into the clalm
and payment stage of the new automobile in-
surance system.

(b) Stage 2—Claim and payment

Person making claims for the payment of
benefits to compensate for detriment sus-
tained by them during the maintenance or
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use of a motor vehicle can be divided into
three distinct categories: (1) basic repara-
tion insureds; (2) persons not owning motor
vehicles; and (3) uninsured motorists. Each
category of persons is entitled to basic bene-
fits but from different sources and to vary-
ing degrees.
i. The Basic Reparation Insured

A basic reparation insured is the owner of
& motor vehicle or any member of his house-
hold. When a basic reparation insured sus-
tains injury arising out of the operation or
use of a motor vehicle, he claims basic rep-
aration benefits from his own insurer. Tradi-
tionally, automobile insurance coverage has
followed the vehicle rather than the family;
this was true in 5. 945. Under the proposed
bill, as in UMVARA, basic reparation cover-
age follows the family unit. The basic repara-
tion insured is entitled to basic reparation
benefits provided for in a contract of basic
reparation insurance. (See below for a de-
talled discussion of benefits.)

il. A Person Not Owning a Car

A person not owning a motor vehicle and
not a member of a household which owns a
motor vehicle is entitled to basic reparation
benefits if he sustalns injury arising out of
the maintenance or use of a motor vehicle.
BSuch a person makes a claim against the
reparation obligor providing security cover-
ing the motor vehicle in which he was riding
when injured. If the person is a pedestrian,
he may make a claim against any reparation
obligor providing security covering any in-
volved motor vehicle.

iii, The Uninsured Person

An uninsured person is an owner of a
motor vehicle who has falled to provide the
required security covering his motor vehicle.
This person is entitled to basic reparation
benefits frora the assigned claims plan n
the State, but these benefits must be reduced
in the amount of $500 for each year that the
owner of a motor vehicle has failed to pro-
vide the required security. In addition, any
mandatory exclusion, deductibles, or walit-
ing perlods are subtracted from the net loss
sustained by the uninsured motorist.

The assigned claims plan is also available
to; (1) the basic reparation insured whose
own insurance company is financlally un-
able to pay or (2) to a person who is not a
basie reparation insured (and not required to
be) if a reparation obligor is (a) not able to
meet its financial obligations or (b) not
identifiable (e.g., hit-and-run accident).

iv. SBubmission and Payment of Claim

A person claiming basic reparation bene-
fits must submit to the reparation obligor
reasonable proof of the loss sustained on
account of the injury arising out of the
maintenance or use of a motor vehicle.
Having recelved reasonable proof of the loss
the reparation obligor i1s obligated to pay
the loss within 15 days_

v. Basic Reparation Benefits

Easic reparation benefits are benefits pro-
viding reimbursement for net loss suffered
through injury arising out of the main-
tenance or use of a motor vehicle. Under the
terms of the bill “loss” means accrued eco-
nomic detriment from injury arising out of
the maintenance or use of a motor vehicle
consisting of, and limited to allowable ex-
pense, work loss, replacement services loss,
and if Injury causes death, survivor's eco-
nomic loss, and survivor’'s replacement serv-
ices loss. (See glossary of terms.)

In determining the basic reparation ben-
efits to which a person is entitled, the basic
elements of loss must be determined. These
elements of loss must then be reduced by
benefits from social security (except Med-
fcaid benefits), workman’'s compensation,
State-required income disability or other
Federal benefits avallable to the basic repara-
tion insured because of the injury arising
out of the maintenance or use of a motor
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vehicle. This net loss is subject to further
reduction depending upon the exclusions,
deductibles, monthly limitations and total
benefit ceilings provided for within the con-
tract of basic reparation insurance. The
monthly limitations and total benefit ceil-
ings in the basic reparation insurance will
be determined by the State, but the bill re-
quires a State to meet certain basic mini-
mums as follows.

Benefits for medical and rehabilitation ex-
penses may not be limited by monthly lim-
itations or total benefit ceilings. They are
not without limitation, however. For ex-
ample, only reasonable medical and rehabili-
tation expenses constitute loss compensable
by basic benefits.

Monthly and total limitations on work loss
are permitted. A State may provide that pay-
ment for monthly work loss not exceed the
guantity $1,000 times a fractlon whose nu-
merator is the average per capita income in
the State and whose denominator is the
average per capita income in the United
States, according to the latest available
United States Department of Commerce fig-
ures. A total benefit ceillng of $560,000 is per-
mitted without a showing of special circum-
stance. If the commissioner of insurance, in
accordance with State law, determines by
regulation on the basis of a preponderance
of actuarial information that cost under no-
fault will exceed the costs of full coverage
under the present insurance system, then he
is authorized to reduce the $50,000, but in no
event below a $25,000 ceiling.

Other elements of loss, namely replace-
ment services loss, survivor's economic loss,
and survivor’s replacement services loss, may
be subject under a State plan to reasonable
exclusions or monthly or total limitations.
Thus, the extent of benefits a person is en-
titled to receive under a contract of basic
reparation Insurance depends upon the par-
ticular provisions imposed by the State. Of
course, a person can add to, or subtract,
from, those benefits by purchasing added
reparation coverage or electing certain op-
tional deductibles and exclusions.

If a person owns or operates a vehicle in a
State that has not adopted a plan which
meets or exceeds the national standards, then
the benefit levels in the basic reparation in-
surance are not subject to as many exclu-
sions or benefit ceiling Iimitations. Under the
alternative no-fault plan, basic reparation
insurance would reimburse a person for his
allowable expense, for his work loss subject
to a monthly limitation of $1,000 times a
fraction referred to above, and all his replace-
ment services loss, survivor’'s loss, and sur-
vivor's replacement services loss up to $200
per week together.

vi. Tort claims

In addition to claims for basic and added
reparation benefits, a person sustaining in-
jury in a motor vehicle aceident has a right
to claim in tort against certain persons
for the recovery of certain benefits. Although
in general the tort claim is restricted, a per-
son can claim recovery of benefits from the
following negligent persons: (1) the owner
of a motor vehicle not providing required
security; (2) a person in -the business of
designing, manufacturing, repaliring, serv-
icing, or otherwise maintaining motor ve-
hicles arising from a defect in a motor ve-
hicle caused or not corrected by an act or
omission in designing, manufacturing, re-
paliring, servicing, or otherwise maintaining
a motor vehiele in the course of business;
(3) a person who intentlonally causes in-
jury to persons or harm to property; (4) a
person who causes harm to property other
than a motor vehicle in use and its contents;
or (6) a person in the business of parking or
storing motor vehicles if the liability arises
in the course of that business for harm to
a motor vehicle and its contents.

A person injured in an automobile accident
has a claim in tort against any tort feasor
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for damages not covered by basic reparation
insurance and not accruing as loss during
the period for which basic reparation in-
surance Is providing benefits for loss. In
other words, if the State has established a
benefit ceiling limitation on work loss of
$50,000, detriment in excess of $50,000 can
be sought in tort.

A certain category of injured persons may
sue in tort for noneconomic detriment (in
excess of $5,000) under the State plan but
not the alternative plan. Those eligible are:
(1) the survivors of persons who die after
sustaining injury arising out of the mainte-
nance or use of a motor vehicle; (2) injured
persons sustaining significant permanent in-
jury; (3) those persons sustaining serious
permanent disfigurement; or (4) those per-
sons completely unable to work for more than
6 months.

vil. Property Damage Claims

Detriment caused by damage to property
can be recovered in several ways. If the prop-
erty is not a motor vehicle in use, a person
may claim recovery of benefits from a negli-
gent person who caused the harm to the
property. A “motor vehicle in use” is a motor
vehicle in operation on a public roadway, in-
cluding a motor vehicle moving, being driven.
or standing on a public roadway.

Alternatively, compensation for harm to
property may be provided for by purchasing
added reparation coverage for that property.
In other words, a person may submit a claim
to his own insurance company to compensate
him for harm to property, be it the contents
of a motor vehicle or the motor vehicle itself.
If a person has purchased such collision and
comprehensive coverage, benefits are payable
on & no-fault basis.

A person also has the further option to
elect an alternative added reparation cover-
age (Inverse liability coverage) to provide
protection for harm to property on a fault
hasis, He can receive compensation from his
own insurance company for damage to his
motor vehicle or its contents if he can de-
monstrate that the damage was caused as
the result of the negligence of another per-
son. This insurance protection allows the in-
dividual to protect himself against harm to
property in the same way he would have been
protecting himself had liability for damage
to motor vehicles in use not been restricted.
This coverage would be available at a cost
comparable to the cost today of property
damage liability insurance. This coverage
will be particularly attractive to owners of
clder motor vehicles.

During the clalm and payment stage of
the insurance process, conflict may develop
between the insured and the insurer or the
claimant and the alleged tort feasor. In that
situation, a person enters the conflict reso-
lution stage of the insurance process.

(c) Stage 3—Conflict resolution
i. Resolution of Conflicts Involving Claims
for Basic and Added Reparation Benefits

A person making a claim for basic or added
reparation benefits will face a settlement
environment much different than that which
he often faces today in making a liability
claim. Rather than dealing with someone
else's insurance company, he will be deal-
ing with his own insurance company. If his
insurance company refuses to pay the claim,
and later pays it, the overdue payment bears
interest at the rate of 18 percent per annum.

By the terms of the bill, a person has the
opportunity to retain an attorney to pursue
his claim against any reparation obligor who
has refused to pay basic or added reparation
benefits. If those benefits are finally paid,
either voluntarily or by order of the court,
the individual has a right to recover the
costs of litigation and reasonable attorneys
fees occasioned by the need to pursue his
claim. If a claim is finally litigated, the in-
dividual has a right to obtain from the in-
surance company the cost of his attorney's
fees so long as the claim was not fraudulent
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or so excessive as to have no reasonable
foundation.

ii. Disputes in Tort

Conflict resolution in those areas where
claims in tort are still permitted are to be
governed by the applicable law in the State
in which a lawsuit is brought.

iil. Conflicts Between Insurance Companies

Conflicts between insurance companies are
substantially reduced by the provision in
the bill prohibiting insurance companies
from seeking reimbursement from one an-
other for no-fault benefits they pay their
policyholders for harm caused by the neg-
ligence of the other company’s policyholder.
By eliminating conflicts between insurance
companies, the bill assures the consumer of
insurance that he will not be brought into
the middle of such conflicts.

ExHIBIT 1
S5, 354

A blll to establish a nationwide system of
adequate and uniform motor vehicle acci-
dent reparation acts and to requi-s no-
fault motor wvehicle insurance as a con-
ditlon precedent to using a motor vehicle
on public roadways in order to promote
and regulate interstate commerce

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, That this
Act may be cited as the “Nationa] No-Fault
Motor Vehicle Insurance Act.”

TITLE I—GENERAL PROVISIONS
DEFINITIONS

Sec. 101. As used in this Act—

(1) “Added reparation benefits” mean
benefits provided by optional added repara-
tlon insurance In accordance with section
213 or 304 of this Act,

(2) “Allowable expense' means reasonable
charges incurred for reasonably needed prod-
ucts, services, and recommendations, or the
reasonable value of such products, services,
and accommodations if no charges are in-
curred, including those for medical care,
emergency medical transportation services,
rehabilitation, rehabilitative occupational
training, and other reasonable direct reme-
dial treatment and care. The term includes
a total charge not in excess of $500 for ex-
penses in any way related to funeral, crema-
tion, and burial. It does not include that
portion of a charge for a room in a hospital,
clinle, convalescent or nursing home, or any
other institution engaged in providing nurs-
ing care and related services, in excess of a
reasonable and customary charge for semi-
private accommodations, unless intensive
care is medically required. “Allowable ex-
pense” does not include any amount includ-
able in work loss, replacement services loss,
survivor’s economic loss, or survivor's re-
placement services loss.

(3) “Basic reparation benefits” means
benefits required by this Act providing reim-
bursement for net loss suffered through in-
Jury arising out of the maintenance or use
of a motor vehicle, subject, where applicable,
to the limits, deductibles, exclusions, disqual-
ifications, and other conditions provided or
authorized in this Act.

(4) “Basic reparation insurance" includes
a contract, self-insurance, or other legal
means under which the obligation to pay
basic reparation benefits arises.

{5) "Basic reparation insured” means:

(1) a person identified by name as an in-
sured in a contract of basic reparation in-
surance complying with this Act; and

(ii) a spouse or other relative of a named
insured, a minor in the custody of a named
insured, and a minor in the custody of a
relative of a named insured if—

(A) not identified by name as an insured
in any other contract of basic no-fault in-
surance complying with this Act; and

(B) in residence in the same household
with a named insured. A person is in resi-

CONGRESSIONAL RECORD — SENATE

dence in the same household if he usually
makes his home in the same family unit, even
though he temporarily lives elsewhere.

(6) “Commissioner” means the commis-
sloner of insurance or the head of the de-
partment, commission, board, or other agen-
cy of a State which is charged by the law
of that State with the supervision and reg-
ulation of the business of insurance.

(7) “Department of motor vehicles” means
the department of motor vehicles or the de-
partment, commission, board, or other agen-
cy of a State which is charged by the law
of that State with the administration of laws
and regulations regarding registration of mo-
tor vehicles.

(8) “Government” meams the Government
of the United States, or of any State or of
any political subdivision of a State, or any
agency, subdivision, or department of any
government, including any ecorporation or
other association organized by a government
for the execution of a government program
and subject to control by a government or
any corporation or agency established under
an interstate compact or international treaty.

(9) “Injury” and “injury tc person’ mean
accidentally sustained bodily aarm to a per-
son and that person's sickness, disease, or
death resulting therefrom.

(10) “Loss” means accrued economic detri-
ment resulting from injury arising out of the
maintenance or use of a motor vehicle con-
sisting of, and limited to, allowable expense
(subsection (2)), work loss (subsection
(31) ), replacement services loss (subsection
(21)), and, if injury causes death, survivor's
economie loss (subsection (28)) and survi-
vor's replacement services loss (subsection
(29)).

(11) “Loss of income” means income ac-
tually lost by a person or that would have
been lost but for any income continuation
plan providing income to him reduced by any
income from substitute work actually per-
formed, income which he would have earned
in avallable substitute work he was capable
of performing but unreasonably failed to
undertake, or income which he would have
earned by hiring an available substitute to
perform self-employment services but un-
reasonably failed to do.

(12) “Maintenance or use of a motor ve-
hicle” means maintenance or use of a motor
vehicle as a vehicle, including, incident to its
maintenance or use as a vehicle, oceupying,
entering into and alighting from it. Main-
tenance or use of a motor vehicle does not
include (i) conduct within the course of a
business of repairing, servicing, or otherwise
maintaining motor vehicles unless the con-
duct occurs off the business premises, or (ii)
conduct in the course of loading and unload-
ing the vehicle unless the conduct occurs
while occupying, entering into, or alighting
from it.

(13) “Motor vehicle” means a vehicle re-
quired to be registered under the laws of the
State relating to motor vehicles.

(14) “Motor vehicle in use,” means a motor
vehicle in operation on a public roadway,
including a motor vehicle moving, being
driven, or standing on a public roadway.
Motor vehicle in use does not include a motor
vehicle parked in an authorized area on a
public roadway.

(15) “Net loss’ means loss less benefits
or advantages, from sources other than basic
and added reparation insurance, required to
be subtracted from loss in calculating net
loss pursuant to section 209 of this Act.

(16) “Noneconomic detriment” means pain,
suffering, inconvenience, physical impair-
ment, and other nonpecuniary damage re-
coverable under the tort law applicable to
injury arising out of the ownership, main-
tenance, or use of a motor vehicle. The term
does not Include punitive or exemplary dam-

s,
(17) “Owner" means a person, & govern-
ment, an organization, or any entity con-
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sidered as such in law, including a corpora-
tion, company, association, firm, partnership,
joint stock company, foundation, institution,
society, union, club, church, or any other
group of persons organized for any purpose,
other than a llenholder or secured party, that
owns or has title to a motor vehicle or is
entitled to the use and possession of a motor
vehicle subject to a security interest held
by another person. The term includes a lessee
of a motor vehicle having the right to pos-
session under a lease with option to purchase.

(18) "Probable annual income” means in
the absence of proof that it is or would be
some other amount:

(1) the average annual income from work
received by the injured person during the
years, not to exceed three, preceding the year
in which the accident causing the injury
oceurs; or

(2) if the person has not previously earned
income, the average annual income, for the
year preceding the accident, of a production
or non-supervisory worker on a private non-
agricultural payroll in the State.

(19) “Public roadway"” means a way open
to the use of the public for purposes of auto-
mobile travel.

(20) “Reparation obligor” means an in-
surer, self-insurer, obligated government, or
assigned claims bureau providing basic or
added reparation benefits in accordance with
this Act.

(21) “Replacement services loss” means
expenses reasonably incurred in obtaining
ordinary and necessary services In lieu of
those the injured person would have per-
formed, not for income but for the bene-
fit of himself or his family, if he had not
been injured.

(22) “Secretary” means the Secretary of
Transportation.

(23) “Secured vehicle"” means the motor
vehicle for which insurance or other security
is provided in accordance with section 102
of this Act.

(24) “SBecurity covering a motor vehicle”
and “security covering the vehicle” is in-
surance or other security so provided pur-
suant to this Act.

(25) “Self-insurer’” means an owner or any
person providing securlty pursuant to sub-
sections (b) and (c) of section 102 of this
Act.

(26) “State” means a State and the District
of Columbia.

(27) “Survivor” means a person identified
in the statute of the State of domicile of the
decedent concerning liability for wrongful
death as one entitled to receive benefits by
reason of the death of another person.

(28) “Survivor's economic loss™ means: (i)
loss of income of a decedent following death
resulting from injury arising out of the
maintenance or use of a motor vehicle which
the decedent would have contributed to a
survivor or survivors if he had not suffered
the injury, (ii) less expenses of the survivor
or survivors avoided by reason of decedent’s
death.

(28) *“SBurvivor’s replacement services
loss” means expenses reasonably incurred by
survivors after decedent’s death in obtaining
ordinary and necessary services in lleu of
those the decedent would have performed
for their benefit if he had not suffered the
fatal injury, less expenses of the survivors
avoided by reason of the decedent's death
and not subtracted in calculating survivor's
economic loss,

(30) “Without regard to fault” means ir-
respective of fault as a cause of injury or
death, and without application of any prin-
ciple of 1iability based on negligence.

(31) “Work loss"” means: (i) loss of in-
come resulting from the inability by rea-
son of an injury arising out of the main-
tenance or use of a motor vehicle to perform
work which an injured person would have
performed if he had not been injured, and
(i1) reasonable expenses for hiring a sub-
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stitute to perform self-employment services,
thereby mitigating loss of income.

NECESSARY NO-FAULT INSURANCE

Sec. 102. (a) SECURITY COVERING A MOTOR
VEHICLE.—Every owner of a motor vehicle in
the State shall continuously provide in ac-
cordance with this Act with respect to that
motor vehicle, while it is either present or
registered in the State, security for the pay-
ment of basic reparation benefits and secu-
rity for the payment of tort llabilities arising
from maintenance or use of the motor ve-
hicle. Security may be provided by a con-
tract of insurance or by qualifying as a self-
insurer., Any person other than the owner
may provide such security with respect to
any motor vehicle.

(b) SELF-INSURANCE—Self-insurance, sub-
ject to approval of the commissioner, is
effected by filing with the department of
motor vehicles in satisfactory form—

(1) a continuing undertaking by the own-
er or other appropriate person to pay tort
liabilities in amounts not less than those re-
quired in section 208 of this Act and basic
reparation benefits, to perform all other
obligations imposed in accordance with this
Act, and to elect to pay such added reparation
benefits as are specified in the undertaking.

(2) evidence that appropriate provision
exists for prompt and efficient administra-
tion of all claims, benefits, and obligations
provided in accordance with this Act; and

(3) evidence that reliable financial ar-
rangements, deposits, resources, or com-
mitments exist providing assurance sub-
stantially equivalent to that afforded by a
policy of insurance complying with this Act
for payment of tort liabilities, basic repara-
tion benefits, and all other obligations im-
posed in accordance with this Act.

(c) OBLIGATED GOVERNMENT.—A govern-
ment may provide security by lawfully obli-
gating itself to pay baslc reparation benefits
in accordance with this Act.

(d) OBLIGATIONS UPON TERMINATION OF
SECURITY.—An owner of a motor vehicle who
ceases to maintain security shall im-
mediately surrender the registration cer-
tificate and license plates for the vehicle to
the department and may not operate or per-
mit operation of the vehicle in any State
until security has again been furnished as
required in accordance with this Act. An in-
surer who has issued a contract of Insurance
and knows or has reason to belleve the con-
tract 1s for the purpose of providing security
shall immediately give notice to the depart-
ment of the termination of the insurance.
If the commissioner withdraws approval of
security provided by a self-insurer or knows
that the conditions for self-insurance have
ceased to exist, he shall Immediately give
notice thereof to the department. These re-
quirements may be modified or waived by the
department of motor vehicles.

(e) PENALTY.—Any owner who knowingly
violates the provisions of subsection (a) may
be punished by such fine or otherwise as a
State determines to impose.

AVAILABILITY OF INSURANCE

Sec. 103. (a) Pran.—(1) The Commissioner
shall establish and implement or approve and
supervise a plan assuring that llability in-
surance and basic and added reparation in-
surance for motor vehicles will be conven-
iently and expeditiously available, subject
only to payment or provision for payment
of the premlum, to each applicant for insur-
ance who holds a valid driver’'s license and
who is required pursuant to this Act to pro-
vide security for payment of tort liabilities
and basic reparation benefits and who can-
not convenlently obtain insurance through
ordinary methods at rates not in excess of
those applicable to applicants under the plan.
The plan may be by assignment of applicants
among insurers, pooling, other joint insur-
ing or reinsuring arrangement, or any other
method that will reasonably accomplish the
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purposes of this section, including any ar-
rangement or undertaking by insurers that
results in all applicants being conveniently
afforded the insurance coverages on reason-
able and not unfairly diseriminatory terms
through ordinary markets.

(2) The plan shall make avalilable optional
added reparation and tort liability coverages
and other contract provisions the commis-
sloner determines are reasonably needed by
applicants and are commonly afforded in
voluntary markets. The plan shall provide
for the availability of financing or install-
ment payment of premiums on reasonable
and customary terms and conditions.

(3) All insurers authorized in a State to
write motor vehicle liability, basic reparation,
or optional added reparation coverages which
the commissioner requires to be offered under
paragraph (2) shall participate in the plan.
The plan shall provide for equitable appor-
tionment, among all participating insurers
writing any insurance coverage required un-
der the plan, of the financial burdens of in-
surance provided to applicants under the
plan and costs of operation of the plan.

(4) Subject to the supervision and ap-
proval of the commissioner, insurers may
consult and agree with each other and with
other appropriate persons as to the orga-
nization, administration, and operation of
the plan and as to rates and rate modifica-
tions for insurance coverages provided under
the plan. Rates and rate modifications
adopted or charged for insurance coverages
provided under the plan shall be first adopted
or approved by the commissioner, be reason-
able and not unfairly discriminatory among
applicants for insurance under regulations
established by the commissioner, and not be
850 great as to deny economically disadvan-
taged persons, as a class, access to insurance,
thereby eflectively depriving them of the op-
portunity of legally operating motor vehicles,

(6) To earry out the objectives of this sub-
section, the commissioner may adopt rules,
make orders, enter into agreements with
other governmental and private entities and
persons, and form and operate or authorize
the formation and operation of bureaus
and other legal entities.

(b) CANCELLATION, REFUSAL TO RENEW, OR
OTHER TERMINATION OF INSURANCE.—(1) This
subsection applies only to contracts of in-
,surance providing security in accordance
with this Act for a motor vehicle which is
registered in a State and is not one of five
or more motor vehicles under common own-
ership insured under a single insuring agree-
ment,

(2) Any termination of insurance by an
insurer, including any failure or refusal by
the insurer to renew the Insurance at the
expiration of its term and any modification
by the insurer of the terms and conditions
of the insurance unfavorable to the in-
sured, Is ineffective, unless—

(A) written notice of intention to mod-
ify, not to renew, or otherwlse to termi-
nate the insurance has been malled or de-
livered to the person identified by name as
an Insured in the contract of insurance pro-
viding security at least twenty days before
the effective date of the modification, ex-
piration, or other termination of the in-
surance;

(B) the insurer has expressly stipulated in
the insuring agreement that the insurance
is for a stated term of at least one year
after the inception of coverage and may not
bedmodiﬂed or terminated during the term:
an

(C) in the case of termination by failure
or refusal to renew, the Insurer has offered
to arrange for equivalent coverage with the
plan, informs the insured about the price
of such coverage, and arranges for the cov-
erage if instructed to do so by the person
identified by name as an insured in the
contract of Iinsurance providing security.
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(3) A contract of insurance for baslc or
added reparation benefits may not be termi-
nated by cancellation during the policy pe-
riod unless:

(A) the requirements on termination in
paragraph (2) of this subsection are com-
plied with, and

(B) one of the following conditions per-
tains:

(1) the notice of cancellation is malled or
delivered at any time within seventy-five
days after the original inception of cover-
age;

(ii) the premium or any installment there-
of has not been paid when due after reason-
able demand therefor; or

(iii) the driver's license of the person

identified by none as an insured in the con-
insurance providing security is

tract of
revoked.

(4) An insurer who has canceled, refused
to renew, or otherwise terminated insurance
shall mail or deliver to the insured, within
ten days after receipt of a written request, a
statement of the reasons for the cancellation,
refusal to renew, or other termination of the
insurance coverage.

(8) For purposes of this subsection a can-
cellation or refusal to renew by or at the
direction of any person acting pursuant to
any power or authority under any premium
finance plan, agreement, or arrangement,
whether or not with power of attorney or
assignment from the insured, constitutes a
cancellation or refusal to renew by the in-
surer,

(6) This subsection does not limit or apply
to any termination, modification, or cancel-
lation of the insurance, or to any suspension
of insurance coverage, by or at the request
of the insured.

(7) This subsection does not affect any
right an insurer has under other law to
rescind or otherwise terminate insurance be-
cause of fraud or other willful misconduct
of the insured at the inception of the insur-
ing transaction or the right of either party
to reform the contract on the basis of mutual
mistake of fact.

(8) An insurer, his authorized agents and
employees, and any person furnishing infor-
mation upon which he has relied, are not
liable in any action or proceeding brought
because of any statement made in good faith
pursuant to paragraph (4).

PAYMENT OF BENEFITS, CONDITIONS,

LIMITATIONS

Sec. 104. (a) REPARATION OBLIGOR's DUTY
To RESPOND TO CraiMs.— (1) Basic and added
reparation benefits are payable monthly as
loss accrues. Loss accrues not when injury
ocecurs, but as work loss, replacement services
loss, survivor's economic loss, survivor's re-
placement services loss, or allowable expense
is incurred. Benefits are overdue if not pald
within thirty days after the reparation obli-
gor recelves reasonable proof of the fact and
amount of loss realized, unless the reparation
obligor elects to accumulate claims for pe-
riods not exceeding thirty-one days and pays
them within fifteen days after the period of
accumulation. If reasonable proof is supplied
as to only part of a claim, and the part totals
$100 or more, the part is overdue if not paid
within the time provided by this section. Ob-
ligations to pay allowable expense benefits
may be discharged by the reparation obligor
by directly paying persons supplying prod-
ucts, services, or accommodations to the
claimant.

(2) Overdue payments bear interest at the
rate of 18 per centum per annum.

(3) A clalm for basic or added reparation
benefits shall te paid without deduction for
the benefits which are to be subtracted pur-
suant to the provisions on calculation of net
loss (section 209), if these benefits have not
been paid to the clalmant before the repara-
tion benefits are overdue or the claim is paid.
The reparation obligor is entitled to reim-
bursement from the person obligated to make
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the payments or from the claimant who
actually receives the payments.

(4) A reparation obligor may bring an ac-
tion to recover benefits which are not pay-
able, but are in fact pald, because of an in-
tentional misrepresentation of a material
fact, upon which the reparation obligor
relies, by the insured or by a person provid-
ing an item of allowable expense. The ac-
tion may be brought only against the person
providing the item of allowable expense, un-
less the insured has intentionally misrepre-
sented the facts or knew of the misrepresen-
tation. An insurer may offset amounts he is
entitled to recover from the insured under
this paragraph against any basic or added
reparation benefits otherwize due.

(5) A reparation obligor who rejects a claim
for basic reparation benefits shall give to the
claimant prompt written notice of the re-
jection, specifying the reason and inform-
ing the claimant of the terms and conditions
of his right to obtain an attorney pursuant
to this Act. If a claim is rejected for a reason
other than that the person is not entitled to
the basic reparation benefits claimed, the
written notice shall inform the claimant that
he may file his clalm with the assigned claims
bureau and shall give the name and address
of the bureau.

(b) SETTLEMENT OF CLAIM FOR BENEFITS.—
(1) A claim for basic or added reparation
benefits may be discharged by a settlement
agreement for an agreed amount payable in
Installments or in a lump sum, if the reason-
ably anticipated net loss does not exceed
$2,500. If the reasonably anticipated net loss
exceeds $2,600, such a clailm may be dis-
charged by a settlement where authorized by
the law of the State and upon a finding by
a court of competent jurisdiction that the
settlement is in the best interest of the
claimant and any beneficiaries of the settle-
ment. Upon approval cf the settlement, the
court may make appropriate orders concern-
ing the safeguarding and disposing of the
proceeds of the settlement, A settlement
agreement may also provide that the repara-
tion obligor shall pay the reasonable cost of
appropriate medical treatment or procedures,
with reference to a specified condition, to be
performed in the future.

(2) A settlement agreement for an amount
payable in installments may be modified as
to amounts to be paid in the future, if it
is shown that a material and substantial
change of circumstances has occurred or
that there is newly-discovered evidence con-
cerning the clalmant’s physical condition,
loss, or rehabilitation, which could not have
been known previously or discovered in the
exercise of reasonable diligence.

(3) A settlement agreement may be set
aside if it is procured by fraud or if its terms
are unconscionable.

(c) LimrratioNn oF AcTioNs—(1) If no
basic or added reparation benefits have been
paid for loss arising otherwise than from
death, an action therefor may be commenced
not later than two years after the injured
person suffers the loss and either knows, or
in the exercise of reasonable diligence should
know, that the loss was caused by the ac-
cident, or not later than four years after the
accident, whichever is earlier. If baslc or
added reparation benefits have been paid for
loss arising otherwise than from death, an
action for further benefits, other than sur-
vivor's benefits, by either the same or an-
other claimant, may be commenced not later
than two years after the last payment of
benefits.

(2) If no basic or added reparation bene-
fits have been paid to the decedent or his
survivors, an action for survivor's benefits
may be commenced not later than one year
after the death or four years after the acci-
dent from which death results, whichever is
earlier. If survivor’s benefits have been paid
to any survivor, an action for further sur-
vivor’s benefits by either the same or another
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claimant may be commenced not later than
two years after the last payment of benefits.
If basic or added reparation benefits have
been paid for loss suffered by an injured
person before his death resulting from the
injury, an action for survivor's benefits may
be commenced not later than one year after
the death or four years after the last pay-
ment of benefits, whichever is earlier.

(3) If timely action for basic reparation
benefits i1s commenced against a reparation
obligor and benefits are denied because of a
determination that the reparation obligor's
coverage is not applicable to the claimant
under the provisions on priority of applica-
bility of basic reparation security, an action
against the applicable reparation obligor to
whom a claim is assigned under an assigned
claims plan may be commenced not later
than sixty days after the determination be-
comes final or the last date on which the
action could otherwise have been com-
menced, whichever is later.

(4) Except as paragraph (1), (2), or (3)
prescribe a longer period, an action by a
claimant on an assigned claim which has
been timely presented (section 106(c)) may
be connected not later than sixty days after
the clalmant receives written notice of re-
jection of the claim by the reparation obligor
to which it was assigned.

(5) A calendar month during which a per-
son does not suffer loss for which he is en-
titled to basic or added reparation benefits
is not a part of the time limited for com-
mencing an action, except that the months
excluded for this reason may not exceed one
hundred and twenty.

(6) If a person entitled to basic or added
reparation benefits is under a legal disability
when the right to bring an action for the
benefits first accrues, the period of his dis-
ability is not a part of the time limited for
commencement of the action.

(d) AsSIGNMENT OF BENEFITS.—AD assign-
ment of or agreement to assign any right in
accordance with this Act for loss accruing in
the future is unenforceable except as to
benefits for—

(1) work loss to secure payment of ali-
mony, maintenance, or child support; or

(2) allowable expense to the extent the
berefits are for the cost of products, serv-
ices, or accommodations provided or to be
provided by the assignee.

(e) DEDUCTION AND SETOFF—EXcept as
otherwise provided in this Act; basic repara-
tion benefits shall be paid without deduction
or setoff.

(f) ExempriON OF BENEFITS.—(1) Basic or
added reparation benefits for allowable ex-
pense are exempt from garnishment, attach-
ment, execution, and any other process or
claim, except upon a claim of a creditor who
has provided products, services, or accom-
modations to the extent benefits are for al-
lowable expense for those products, services,
or accommodations,

(2) Basic reparation benefits other than
those for allowable expense are exempt from
garnishment, attachment, execution, and
any other process or clalm to the extent that
wages or earnings are exempt under any ap-
plicable law exempting wages or earnings
from process or claims,

ATTORNEYS' FEES AND COSTS

Sec. 105. (a) FEES OF CLAIMANT'S ATTOR-
NEY.—(1) If overdue benefits are paid by the
reparation obligor after receipt of notice of
representation of a claimant by an attorney
or if an action is maintained (unless the
court determines that the claim or any sig-
nificant part thereof is fraudulent or so ex-
cessive as to have no reasonable foundation),
a reasonable attorney's fee (based upon ac-
tual time expended) shall be paid by the
reparation obligor to the attorney. No part
of basic or added reparation benefits paid by
the reparation obligor shall be applied in any
manner as attorney’s fees for advising and
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representing a claimant on a claim or in an
action for basic or added reparation benefits.

(2) In any action brought against the in-
sured by the reparation obligor, the court
may award the insured’'s attorney a reason-
able attorney’s fee for defending the action.

(b) FEES oF REPARATION OBLIGOR'S ATTOR-
NEY.—A reparation obligor shall be allowed
a reasonable attorney's fee for defending a
claim for benefits that is fraudulent or so
excessive as to have no reasonable foundation.
The fee may be treated as an offset against
any benefits due or to become due to the
person making such claim,

ASSIGNED CLAIMS

Sec. 106. (a) GENERAL.—(1) A person en-
titled to basic reparation benefits because
of Injury covered by this Act may obtain
them through the assigned claims plan
established in his State of domicile pursuant
to subsection (b) (1), but if there is no such
plan in the state of domicile he may obtain
them through the assigned claims plan (if
any) in the State where the injury occurred
ir—

(A) basic reparation insurance is not ap-
plicable to the injury for a reason other
than those specified in the provisions on
converted vehicles and intentlonal injurles
(section 214);

(B) basic reparation insurance is not ap-
plicable to the injury because the injured
person converted a motor vehicle while he
was under fifteen years of age;

(C) basic reparation insurance applicable
to the injury cannot be identified;

(D) basic reparation insurance applicable
to the injury is inadequate to provide the
contracted-for benefits because of financial
inability of a reparation obligor to fulfill
its obligation; or

(E) a claim for basic reparation benefits
is rejected by a reparation obligor for a rea-
son other than that the person is not en-
titled in accordance with this Act to the
basic reparation benefits claimed.

(2) If a claim qualifies for assignment un-
der paragraph (1)(C), (1) (D), or (1)(E),
the assigned claims bureau or any reparation
obligor to whom the clalm is assigned is
subrogated to all rights of the claimant
against any reparation obligor, its successor
in interest or substitute, legally obligated to
provide basic reparation benefits to the claim-
ant, for basic reparation benefits provided
by the assignee.

(3) Except in case of a claim assigned
under paragraph (1) (D), if a person receives
basic reparation benefits through the as-
signed claims plan, all benefits or advantages
he receives or is entitled to receive as a
result of the injury, other than by way of
succession at death, death benefits from life
insurance, or in discharge of familial obliga-
tions of support, are subtracted in calculating
net loss.

(4) An assigned clalm of a person who
does not comply with the requirement of
providing security for the payment of basic
reparation benefits, or of a person as to
whom the security is invalidated because of
his fraud or willful misconduct, is subject
to (1) all the maximum optional deductibles
and exclusions required to be offered, and
(2) a deduction in the amount of $500 for
each year or part thereof of the period of
his continuous fallure to provide security,
applicable to any benefits otherwise pay-
able.

(b) AssiGNED CrLAlMs PrLan.—(1) Repara-
tion obligors providing basic reparation in-
surance in a State may organize and main-
tain, subject to approval and regulation by
the commissioner an assigned claims bu-
reau and an assigned claims plan and adopt
rules for their operation and for assessment
of costs on a fair and equitable basis con-
sistent with this Act. If they do not organize
and continuously maintain an assigned
claims plan in a manner considered by the
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commissioner to be consistent with this
Act, he shall organize and maintain an as-
signed claims bureau and an assigned claims
plan. Each reparation obligor providing basic
reparation insurance in a State shall par-
ticipate in the assigned claims bureau and
the assigned claims plan. Costs incurred
shall be allocated fairly and equitably among
the reparation obligors.

(2) The assigned claims bureau shall
promptly assign each claim and notify the
clalmant of the identity and address of the
assignee of the claim. Claims shall be as-
signed so as to minimize inconvenience to
claimants. The assignee thereafter has rights
and obligations as if he had issued a policy
of basic reparation insurance complying with
this Act applicable to the injury or, in case
of financial inability of a reparation obli-
gor to perform its obligations, as if the as-
signee had written the applicable basic re-
paration insurance, undertaken the self-
insurance, or lawfully obligated itself to pay
reparation benefits.

(¢) TimMeE FOR PRESENTING CrLaiMs UNDER
AssSIGNED CLAIMS PLAN.—(1) Except as pro-
vided in paragraph (2), a person authorized
to obtain basic reparation benefits through
the assigned claims plan shall notify the
bureau of his claim within the time that
would have been allowed for commencing
an action for those benefits if there had
been identifiable coverage in effect and ap-
plicable to the claim.

(2) If timely action for basic reparation
benefits is commenced against a reparation
obligor who is unable to fulfill his obliga-
tions because of financial inability, a per-
son authorized to obtain basic reparation
benefits through the assigned claims plan
shall notify the bureau of his claim within
six months after his discovery of the finan-
cial inability.

STATE REGULATION AND CONSUMER INFORMATION

Sec. 107. (a) STATE REGULATION,—The
commissioner, in accordance with applicable
State law, shall regulate reparation obligors.
The rates charged for liabllity insurance and
basic and added reparation coverages shall
be established, determined, and modified in
each State in accordance with the provisions
of applicable State rating laws.

(b) ComnsuMER INFORMATION.—The com-
missioner shall provide the means to inform
consumers about rates being charged by rep-
aration obligors for basic and aided repara-
tion benefits in a manner adequate to per-
mit consumers to compare prices.

MOTOR VEHICLES IN INTERSTATE TRAVEL

SEC. 108. A contract of insurance provid-
ing security covering a motor vehicle for the
payment of basic reparation benefits shall
be deemed to contain inverse liability cov-
erage not to exceed $50,000 to protect against
any detriment that is not covered by a con-
tract of insurance providing basic or added
reparation benefits for which the basic rep-
aration Insured would have a right to bring
suit to recover In the State of registration
but for which he has no right to bring suit
to recover In the State in which he is op-
erating, or responsible for the operation of,
a motor vehicle.

REIMBURSEMENT, SUBROGATION,
INDEMNITY

Sec. 109. (a) GENERAL.—A reparation obli-
gor does not have and may not directly or
indirectly contract for a right of reimburse-
ment from or subrogation to the proceeds
of a claim for relief or cause of action for
noneconomic detriment of a recipient of
basic or added reparation benefits. A repara-
tion obligor may not directly or indirectly
contract for, or be granted by a State, any
right of reimbursement from any other rep-
aration obligor not acting as a reinsurer
for basic or added reparation benefits which
it has paid or is obligated to pay.
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(b) SuBrOGATION.—Whenever a person
who receives or is entitled to receive basic
or added reparation benefits for an injury
has a claim or cause of action against any
other person for breach of an obligation or
duty causing the injury or for breach of a
contractual understating, the reparation
obligor is subrogated to the rights of the
claimant, and has a claim for relief or cause
of action, separate from that of the claimant,
to the extent that:

(1) elements of damage compensated for
by basic or added reparation insurance are
recoverable; and

(2) the reparation obligor has paid or be-
come obligated to pay accrued or future basic
or added reparation benefits.

(c) INpEMNITY.—A reparation obligor has
a right of Indemnity against a person who
has converted a motor vehicle involved in
an accident, or a person who has intention-
ally caused injury to person or harm to
property, for basic and added reparation
benefits paid to other persons for the injury
or harm caused by the conduct of that per-
son, for the cost processing claims for those
benefits, and for reasonable attorney’s fees
and other expenses of enforcing the right
of indemnity. For purposes of this subsec-
tion, a person is not a converter if he uses
the motor vehicle in the good faith belief
that he is legally entitled to do so.

(d) Nothing in the section shall preclude
a health care provider from contracting or
otherwise providing for a right of reim-
bursement to basic reparation benefits re-
celved by a person as compensation for the
reasonable value of needed products, services,
and accommeodations for which no charges
were incurred.

JURISDICTION

Sec. 110. (a) FepEranL—No district court
of the United States may entertain an action
for breach of any contractual or other ob-
ligation of a reparation obligor for the pay-
ment of liability, basic or added reparation

benefits unless the United States is a party
to the action or the person bringing the ac-
tion meets the jurisdictional requirements of
section 1332 of title 28 of the United States
Code. In any direct action against the repar-
ation obligor, whether incorporated or un-
incorporated, such reparation obligor shall
be deemed a citizen of the State of which
the basic reparation insured is a citizen, as
well as of any State by which the reparation
obligor has been Iincorporated and of the
State where it has its principal place of
business.

(b) STaTE.—Any person may bring suit for
breach of any contractual or other obligation
of a reparation obligor for the payment of
lability, basic or added reparation benefits
in a State court of competent jurisdiction.

SEVERABILITY

Sec. 111. (a) Except as provided in sub-
section (b), if any provision of this Act or
application thereof to any person or circum-
stance is held invalld, the invalidity does
not affect other provisions or applications
of the Act which can be given effect without
the involved provision or application, and
to this end the provisions of this Act are
severable.

(b) If any restriction on the retained tort
liability in paragraph (7) of section 206(a)
or 304, or application thereof to any person
or circumstance, is held invalid, this Act
shall be interpreted as if the paragraph con-
taining the invalid restriction had not been
enacted.

FEDERAL MOTOR VEHICLE

Sec. 112. (a) Notwithstanding any other
provision of law, a claim against the United
States as a reparation obligor for injury
arising out of the maintenance or use of a
Federal motor vehicle shall be governed
by this Act. The level of basic reparation
benefits which the United States pays shall
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be controlled by the no-fault plan applicable
in the State in which the injury arising out
of the maintenance or use of a Federal motor
vehicle occurs.

(b) A Federal agency is authorized to obli-
gate the United States to provide added
reparation benefits for injury or harm aris-
ing out of the maintenance or use of a motor
vehicle in the custody or control of such
agency, upon publication in the Federal
Register of nocice of obligation and a de-
scription of the benefits to be provided.

(c) A Federal motor vehicle is a secured
vehicle when operated in a territorial area
not less than the United States, its terri-
tories and possessions, Canada, and Mexico.

(d) The Secretary shall by regulation es-
tablish procedures for claims against the
United States for basic or added reparation
benefits arising out of the maintenance or
use of a Federal motor vehicle.

(e) As used in this sectlon—

(1) “Federal agency” includes the execu-
tlve departments, independent establish-
ments of the United States, and corpora-
tions primarily acting as instrumentalities
or agencies of the United States.

(2) “Federal motor vehicle” means a
motor vehicle owned by a Federal agency
and operated with its permission,

TITLE II—NATIONAL STANDARDS FOR
STATE NO-FAULT MOTOR VEHICLE IN-
SURANCE

SEec. 201. (a) StaTE AcTiON.—By the com-
pletion of the first regular legislative session
which commences after the enactment of
this Act, a State may establish a plan for
no-fault motor vehicle Insurance designed
to meet or exceed the requirements estab-
lished by this title.

(b) Within ninety days after the enact-
ment of any plan the Secretary shall deter-
mine, after affording the State and other
interested parties a reasonable opportunity
to present oral and written submission,
whether that State has established a plan
for no-fault motor vehicle insurance that
meets or exceeds the requirements estab-
lished by this title. Unless it is determined
that a State plan does not meet the require-
ments of this title, the State plan shall
g0 into effect on the date designated in the
plan. The date in no event shall be less than
nine months and no more than twelve
mlonths from the date of enactment of the
plan,

(c) The Secretary shall periodically re-
view the laws and regulations of each State
pertaining to no-fault motor vehicle insur-
ance to determine whether or not they
meet or exceed the requirements established
by this title, and shall report thereon an-
nually to the Congress,

(d) If at any time the Secretary deter-
mines that a State, following the completion
of the first general legislative session follow-
ing enactment of this Act, has not estab-
lished or does not have in effect a plan for
no-fault motor vehicle insurance that meets
the requirements of this title, title III of
this Act shall become applicable in that
State on a date designated by the Secretary.
The date in no event shall be less than six
months and no more than nine months
from the date of the Secretary’s determina-
tion. If the Secretary finds, after title ITI
is in effect, that a State has established a
plan for no-fault motor vehiecle insurance
that meets or exceeds the requirements
established by this title, the State plan shall
go into effect and title IIT shall cease to be
applicable on a date designated by the Sec-
retary. The date in no event shall be less
than six months and no more than nine
months from the date of the enactment of
the plan.

(e) The Secretary shall notify in writing
the Governor of the affected State of any
determinations made under this section and
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shall publish these determinations in the
Federal Register.

(f) Any determinations by the Secretary
under this section shall be subject to judi-
cial review in accordance with chapter V of
title 5 of the United States Code exclusively
in the United States court of appeals for the
circult in which the State whose plan is sub-
ject to the Secretarys determination is lo-
cated or in the United States Court of Ap-
peals for the Disfrict of Columbia Circuit,
and any such review must be Instituted with-
in sixty days from the date that the Secre-
tarys determination is published in the Fed-
eral Register.

STATE IMPLEMENTATION OF FEDERAL LAW

Sec. 202. A law establishing a no-fault plan
for motor vehicle insurance in accordance
with this title, and approved by the Secre-
tary pursuant to section 201, shall be deemed
to implement and effectuate the laws and
policies of the United States. Such a law,
established by a State in accordance with
this Act, shall have the full force and effect
of the laws of the United States under article
VI, clause 2 of the Constitution of the
United States, in connection with any judi-
cial challenge to such law under a State con-
stitution or State law.

COORDINATION OF NATIONAL REQUIREMENTS

Sec. 203. A State establishing a no-fault
plan for motor vehicle insurance shall en-
act a law which incorporates, at a minimum,
the provisions of title I, except sections 110,
111, and 112, and title IT, except sections 201,
202, and 203.

RIGHT TO BASIC REPARATION BENEFITS AND

OBLIGATION TO PAY THEM

Sec. 204. (a) (1) If the accident causing
injury occurs in the State, every person suf-
fering loss from injury arising out of mainte-
nance or use of a motor vehicle has a right
to basic reparation benefits in accordance
with this Act.

(2) If the accident causing injury occurs
outside the State, but in a territorial area
not less than the United States, its terri-
tories and possessions, Canada, and Mexico,
the following persons and their survivors suf-
fering loss from injury arising out of mainte-
nance or use of a motor vehicle have a right
to basic reparation benefits in accordance
with this Act:

(A) basic reparation Insureds; and

(B) the driver and other occupants of a
secured vehicle, other than a vehicle which
is regularly used in the course of the busi-
ness of transporting persons or property and
which is one of five or more vehicles under
common ownership.

(b) (1) Basic reparation benefits shall be
paid without regard to fault.

(2) Baslic reparation obligors and the as-
signed claims plan shall pay basic repara-
tion benefits, under the terms and condi-
tions stated in this Act, for loss from in-
jury arising out of maintenance or use of
& motor vehicle. This obligation exists with-
out regard to immunity from liability or suit
which might otherwise be applicable.
PRIORITY OF APPLICABILITY OF SECURITY

FOR PAYMENT OF BASIC REPARATION

BENEFITS

SEC. 205. (a) In case of injury to the driver
or other occupant of a motor vehicle, if the
accident causing the injury occurs while the
vehicle is being used in the business of
transporting persons or property, the se-
curity for payment of basic reparation ben-
efits is the security covering the vehicle or, if
none, the security under which the in-
jured person is a basic reparation insured.

(b) In case of injury to an employee, or
to his spouse or other relative residing in
the same household, if the accident caus-
Ing the injury occurs while the injured per-
son is driving or occupying a motor vehicle
furnished by the employer, the security
for payment of basic reparation benefits is
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the security covering the vehicle or, if none,
the security under which the injured per-
son is a basic reparation insured.

(c) In all other cases, the following pri-
orlties apply—

(1) The security for payment of basic
reparation benefits applicable to injury to
a basic reparation insured is the security
under which the injured person is a basic
reparation insured.

(2) The security for payment of basic
reparation benefits applicable to injury to
the driver or other occupant of an involved
motor vehicle who is not a basic reparation
insured is the security covering that vehicle.

(3) The security for payment of basic
reparation benefits applicable to injury to
a person not otherwise covered who is not
the driver or other occupant of an involved
motor vehicle is the security covering any
involved motor vehicle. An unoccupied
parked vehicle is not an involved motor ve-
hicle unless it was parked so as to cause
unreasonable risk of injury.

(d) If two or more obligations to pay
basic reparation benefits are applicable to
an injury under the priorities set out in this
section, benefits are payable only once and
the reparation obligor against whom a claim
is asserted shall process and pay the claim
as if wholly responsible, but he is there-
after entitled to recover contribution pro
rata for the basic reparation benefits paid
and the costs of processing the claim. Where
contribution is sought among reparation
obligors responsible under paragraph (3)
of subsection (c) proration shall be based
on the number of involved motor vehicles.

PARTIAL ABOLITION OF TORT LIABILITY

SEec. 206. (a) Tort liability with respect to
accidents occurring In the State and aris-
ing from the ownership, maintenance, or
use of a motor vehicle is abolished except
as to—

(1) liability of the owner of a motor ve-
hicle involved in an accident if security
covering the vehicle was not provided at
the time of the accident:;

(2) liability of a person in the business of
designing, manufacturing, repairing, servic-
ing, or otherwise maintaining motor vehicles
arising from a defect In a motor vehicle
caused or not corrected by an act or omission
in designing, manufacturing, repair, servic-
ing, or other maintenance of a vehicle in the
course of his business;

(3) liability of a person for intentionally
caused injury to person or harm to property;

(4) llability of a person for harm to prop-
erty other than a motor vehicle in use and
its contents;

(5) liability of a person in the business of
parking or storing motor vehicles arising in
the course of that business for harm to a
motor vehicle and its contents; and

(6) damages for economic detriment not
covered by basic reparation insurance and
not accruing as loss during the period that
basic reparation insurance is providing bene-
fits for loss pursuant to this Act;

(7T) damages for noneconomic detriment in
excess of $5,000, but only if the accident
causes death, significant permanent injury,
serious permanent disfigurement, or more
than six months of complete inability of the
injured person to work in an occupation.
“Complete inabllity of an injured person to
work in an occupation” means inability to
perform, on even a part-time basis, even
some of the duties required by his occupa-
tion or, if unemployed at the time of injury,
by any occupation for which the injured per-
son was qualified.

(b) For purposes of this section and the
provisions on reparation obligor's rights of
reimbursement, subrogation, and indemnity,
a person does not intentionally cause harm
merely because his act or fallure to act is in-
tentional or done with his realization that it
creates a grave risk of harm.

(c) Nothing in this section shall be con-
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strued to immunize any person from llability
to pay a civil penalty or fine on the basis of
fault in a civil or criminal proceeding based
upon any act or omission rising out of the
maintenance or use of a motor vehicle: Pro-
vided, That such civil penalty or fine may not
be paid or reimbursed by an insurer or
reparation obligor.

INCLUDED COVERAGES

Sec. 207. (a) An insurance contract which
purports to provide coverage for basic repara-
tion benefits or is sold with representation
that it provides security covering a motor
vehicle has the legal effect of including all
coverages required by this Act.

(b) Every contract of insurance covering
liability arising out of the ownership, main-
tenance, or use of a motor vehicle registered
in the State includes basic reparation benefit
coverages and required minimum security for
tort liabilitles required by this Act, and qual-
ifies as security covering a motor vehicle.
This subsection does not apply to a contract
of insurance which provides coverage in ex-
cess of required minimum tort llability cov-
erages or a contract which the commissioner
determines by regulation provides motor ve-
hicle liability coverages only as incidental to
some other basic coverage.

MINIMUM TORT LIABILITY INSURANCE AND TER-
RITORIAL COVERAGE

SEc. 208. (a) The requirement of security
for payment of tort liabilities may be ful-
filled by providing:

(1) lability coverage of not less than
$26,000 for all damages arising out of injury
sustained by any one person as a result of
any one accident applicable to each person
sustalning injury caused by accident arising
out of ownership, maintenance, use, loading,
or unloading, of the secured vehicle;

(2) liability coverage of not less than
$10,000 for all damages arising out of injury
to or destruction of property, including the
loss of use thereof, as a result of any one
accident arising out of ownership, mainte-
nance, use, loading, or unloading, of the
secured vehicle; and

(3) that the liability coverages apply to
accidents during the contract period In a
territorial area not less than the United
States of America, its territories and posses-
slons, and Canada.

(b) The requirement of security for pay-
ment of tort liabilities may be met by pay-
ment to a State unsatisfied judgment fund
or to any other program established to pro-
vide security for the payment of tort liabili-
ties by the State of domicile of the owner of
a motor vehicle.

(c) Subject to the approval of terms and
forms, the requirement of security for pay-
ment of tort liabilities may be met by a
contract of insurance the coverage of which
is secondary or excess to other applicable
valid and collectable liability insurance cov-
erage. To the extent the secondary or excess
coverage applies to liability within the mini-
mum security required by this Act, it must
be subject to added conditions consistent
with the system of compulsory Illability
insurance.

(d) Tort liability coverages required by
this Act need not include the tort liability
of a converter.

CALCULATION OF LOSS

Sec. 209. Worrk Loss—(a)(1) The work
loss of a person whose income is realized in
regular increments shall be calculated by:

(A) determining his per diem income by
dividing his annual income by 260, and

(B) multiplying that quantity by the
number of days the person sustains loss of
income during the accrual period.

(2) The work loss of a person whose in-
come is realized in irregular increments shall
be calculated by:

(A) determining his probable per diem in-
come by dividing his probable annual income
by 260;
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(B) multiplying that quantity by the
number of days the person was unable to
perform work during the accrual period; and

(C) subtracting from that product any
amount by which the person’s actual income
prior to the injury for the calendar year in
which the loss of income occurs exceeds the
product resulting from multiplying the per
diem income by the number of working days
from the beginning of the calendar year to
the date of Injury.

(3) The work loss of an unemployed per-
son is calculated by determining his probable
per diem income by dividing his probable
annual income by 260 and multiplying that
quantity by the number of days (if any) the
person would reasonably have been expected
to realize income during the accrual period.

(4) Sums for work loss shall be periodical-
ly increased in a manner corresponding to
annual compensation increases that would
predictably have resulted but for the injury.

(5) Whenever a dollar figure limits work
loss, that figure shall be multiplied begin-
ning in 1978, and at five year intervals there-
after, by a number whose numerator is the
Index of Real Wages for that year and whose
denominator is the Index of Real Wages for
the base year 1873, according to the latest
available United States Department of Labor
figures.

(b) NeT Loss.—(1) All benefits or advan-
tages (less reasonably incurred collection
costs) a person receives or is entitled to re-
ceive, because of the injury arising out of
the maintenance or use of a motor vehicle,
from social security (except those benefits
provided under title XIX of the Social Se-
curity Act), workmen's compensation, any
State-required temporary, nonoccupational
disability insurance, and all other benefits
(except the proceeds of life insurance) re-
ceived because of the injury from the Gov-
ernment of the United States and its public
agencies or a State or any of its political sub-
divisions or an Iinstrumentality of two or
more States, unless the law authorizing or
providing for the benefits makes them excess
or secondary to the benefits payable under
this Act, are subtracted from loss in calculat-
ing net loss.

(2) If & benefit or advantage received to
compensate for loss of income because of
injury, whether from basic reparation bene-
fits or from any source of benefits or advan-
tages subtracted under subsection (a), is not
taxable income, the Income tax saving that
is attributable to his loss of income because
of injury is subtracted in caleculating net loss.
Subtraction may not exceed 15 per centum of
the loss of income and shall be in such lesser
amount as the insurer reasonably determines
is appropriate based on a lower value of the
income tax advantage.

BASIC REPARATION BENEFIT LIMITATIONS AND
EXCLUSIONS

Sec. 210. A State may—

(a) provide for a limitation on work loss
in the calculation of basic reparation benefits
for all work loss sustained In excess of:

(1) a monthly amount equal to £1,000
a fraction whose numerator is the average
per capita income in the State and whose de-
nominator is the average per capita in-
come in the United States, according to the
latest available United States Department of
Commerce figures:

(2) a total amount of $50,000 unless the
commissioner, in accordance with State law,
determines by regulation on the basis of a
preponderance of actuarial information a
lesser sum, but in no event a sum less than
$25,000, should be established in order that
the average premium costs for the average
person in the State for basic reparation bene-
fits, minimum tort liability insurance, op-
tional added reparation coverages for physical
damage to motor vehicles, and comprehensive
coverage are not greater than the averege
premium costs for the average person in the
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State prior to the establishment of the State
no-fault plan for an automobile insurance
policy which included coverage for bodily in-
jury liability, uninsured motorist protection,
property damage liability, medical pay, col-
lision, and comprehensive coverage, subject
to reasonable limitations; and

(b) provide for reasonable exclusions or
monthly or total limitations on replacement
services loss, survivor's economic loss, and
survivor's replacement services loss in the
calculation of basic reparation benefits.

DEDUCTIBLES AND EXCLUSIONS

Sec. 211. A State establishing a no-fault
plan may provide that any contract for basic
or added reparation benefits may contain ad-
ditional coverages and benefits with respect
to any detriment resulting from a motor ve-
hicle accident and such terms, conditions,
deductible clauses, and wailting periods con-
sistent with this Act as are approved by
the commissioner, in accordance with State
law. The commissioner shall only approve
terms, conditions, deductible clauses, and
walting perlods: (a) which are fair and equi-
table, and (b) which limit the variety of cov-
erage available so as to give buyers of insur-
ance reasonable opportunity to compare the
cost of Insuring with various reparation
obligors.

PROFPERTY DAMAGE EXCLUSION

Sec. 212. Basic reparation benefits do not
include benefits for harm to property.

BENEFITS FROVIDED BY OFTIONAL ADDED
REPARATION INSURANCE

Sec., 213. (a) Basic reparation insurers
may offer optional added reparation cover-
ages providing other benefits as compensa-
tion for injury or harm arising from owner-
ship, maintenance, or use of a motor ve-
hicle, including loss excluded by limits on
hospital charges and funeral, cremation,
and burial expenses, “oss excluded by limits
on work loss, replacement services loss, sur-
vivor's economic loss, and survivor's replace-
ment services loss, benefits for harm to prop-
erty, loss of use of motor vehicles, and non-
economic detriment. The commissioner may
adopt rules requiring that specified optional
added reparation coverages be offered by in-
surers writing basic reparation insurance.

(b) Basic reparation insurers snall offer
the following optional added reparation cov-
erages for physical damage to motor vehicles:

(1) a coverage for all collision and upset
damage, subject to a deductible of $100; and

(2) a coverage for all collision and upset
damage to the extent that the insured has a
valid claim in tort against another identi-
fied person or would have had such a valid
claim but for the abolition of tort llability
for damages for harm to motor vehicles in
use (section 206(a) (4)).

(c) Subject to the approval of terms and
forms by the commissioner, basic reparation
insurers may offer other optional added re-
paration coverages for harm to motor vehicles
or their contents, or both, or other like cover-
ages subject to different deductibles or with-
out deductibles.

(d) An Insurer of the insured's choice may
write separately coverages for harm to motor
vehicles,

(e) all added reparation coverages offered
apply to injuries or harm arising out of ac-
cidents and occurrences during the contract
period in a territorial area not less than the
United States, its territories and possessions,
and Canada.

CONVERTED MOTOR VEHICLES AND
INTENTIONAL INJURIES

Sec. 214, (a) Except as provided for as-
signed claims, a person who converts a motor
vehicle is disqualified from basic or added
reparation benefits, including benefits other-
wise due him as a survivor, from any source
other than an Insurance contract under
which, the converter is a basic or added re-
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paration insured, for injuries arising from
maintenance or use of the converted vehicle.
If the converter dies from the injuries, his
survivors are not entitled to basic or added
reparation benefits from any source other
than an insurance contract under which the
converter is a basic reparation insured. For
the purpose of this section, a person is not a
converter if he uses the motor vehicle in the
good faith belief that he s legally entitled to
do so.

(b) A person intentionally causing or at-
tempting to cause injury to himself or an-
other person is disqualified from basic or
added reparation benefits for injury arising
from his acts, including benefits otherwise
due him as a survivor. If a person dies as a
result of intentionally causing or attempting
to cause injury to himself or another person,
his survivors are not entitled to basic or
added reparation benefits for loss arising
from his death. A person intentionally causes
or attempts to cause injury if he acts or fails
to act for the purpose of causing injury or
with knowledge that injury is substantially
certain to follow. A person does not inten-
tionally cause or attempt to cause injury
(1) merely because his act or failure to act is
intentional or done with his realization that
it creates a grave risk of causing injury or
(2) if the act or omission causing the injury
is for the purpose of averting bodily harm to
himself or another person.

TITLE III—ALTERNATIVE NO-FAULT

MOTOR VEHICLE INSURANCE PLAN

REQUIREMENTS

Sec. 301. (a) Title I, except sectlons 110,
111, and 112, and the following provisions of
title II shall be incorporated in an alterna-
tive no-fault insurance plan applicable in
those States not enacting a State plan of no-
fault insurance pursuant to section 201—

(a) section 204 (right to basic reparation
benefits and obligation to pay them);

(b) section 205 (priority of applicability of
security for payment of basic reparation
benefits) ;

(c) section 207 (included coverages);

(d) section 208 (required minimum tort
liability insurance and territorial coverage);

(e) section 209 (calculation of net loss);

(f) section 211 (deductibles and exclu-
sion); and

(g) sectlon 212 (property damage exclu-
sion); and

(h) section 214 (converted motor vehicles
and intentional injurles).

{(b) The provisions in subsection (a) of
this section, together with sections 302
through 304 of this title shall constitute the
alternative no-fault plan. A State may estab-
lish additional requirements that are not in-
consistent with the alternative no-fault plan.

STANDARD WEEKLY LIMIT ON. BENEFITS FOR
CERTAIN LOSSES

Sec. 302. Basic reparation benefits payable
for work loss may not exceed $1,000 per
month, and survivor's economic loss, replace-
ment services loss, and survivor's replacement
services loss arising from injury to one per-
son and attributable to the calendar week
during which the accident causing injury oc-
curs and to each calendar week thereafter
may not exceed $200.

PARTIAL ABOLITION OF TORT LIABILITY

Sec. 303. (a) Tort liability with respect to
accidents occurring in the State and arising
from the ownership, maintenance, or use of
a motor vehicle is abolished except as tc—

(1) lability of the owner of a motor ve-
hicle involved in an accident in a State if
security covering the vehicle was not pro-
vided at the time of the accident;

(2) liability of a person in the business of
designing, manufacturing, repairing, servic-
ing, or otherwise maintaining motor vehicles
arising from a defect in a motor vehicle
caused or not corrected by an act or omission
in designing, manufacturing, repairing, serv-
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ieing, or other maintenance of a vehicle in
the course of his business;

(3) lability of a person for intentionally
caused injury to person or harm to property;

(4) liability of a person for harm to prop-
erty other than a motor vehicle and its con-
tents;

(5) liability of a person in the business of
parking or storing motor vehicles arising in
the course of that business fcr harm to a
motor vehicle and its contents.

(b) Nothing in this section shall be con-
strued to immunize any person from liability
to pay a civil penalty or fine on the basis of
fault in a civil or ciriminal proceeding based
upon any act or omission arising out of the
maintenance or use of a motor vehicle: Pro-
vided, That such eivil penalty or fine may not
be paid or reimbursed by an insurer or rep-
aration obligor.

BENEFITS PROVIDED BY OPTIONAL ADDED
REPARATION INSURANCE

Sec. 304, (a) Basic reparation insurers may
offer optional added reparation coverages
providing other benefits as compensation for
injury or harm arising from ownership, main-
tenance, or use of a motor vehicle, including
loss excluded by limits on hospital charges
and funeral, cremation, and burial expenses,
loss excluded by limits on work loss, replace-
ment services loss, survivor's economic loss,
and survivor's replacement services loss, ben-
efits for harm to property, and loss of use of
motor vehecles. The commissioner may adopt
rules requiring specified optional added rep-
aratlon coverages be offered by insurers
writing basic reparation insurance.

(b) Basic reparation insurers shall offer
optional added reparation coverages provid-
ing coverage, in such amounts and upon such
conditions as offered by the insurer at the
direction of the commissioner and as selected
by the basic reparations insured, for non-
economic detriment caused by injury arising
from the maintenance or use of a motor
vehicle.

(¢) Basic reparation insurers shall offer
the following optional added reparation cov-
erages for physical damage to motor
vehicles—

(1) a coverage for all collision and upset
damage, subject to a deductible o $100; and

(2) a coverage for all collislon and upset
damage to the extent that the insured has a
valid claim in tort against another identi-
fied person or would have had such a valid
claim but for the abolition of tort liability
for damages for harm to motor vehicles; and

(d) Subject to the approval of terms and
forms by the commissioner, basic reparation
insurers may offer other optional added re-
paration coverages for harm to motor ve-
hicles or their contents, or both, or other
like coverages subject to different deductibles
or without deductibles.

(e) An insurer of the insured’s choice may
write separately coverages for harm to motor
vehicles.

NO-FAULT AND THE AVERAGE AMERICAN FAMILY

Mr. HART. Mr. President, one argu-
ment most vigorously made against a
national no-fault auto insurance pro-
gram last year was that it would raise
premiums for the average family. Tied
in with that accusation was one that the
working class family would be victimized
with undercompensation.

The amazing thing about both argu-
ments was that they had any credibility.
For the present system is the one that
is unfairly taxing the average American
family—and the poor—to an even
greater extent. And, as for compensat-
ing for loss, the groups in the middle and
lower income levels would do far better
under the proposed plan than under the
present system.

There is a grain of truth to the “anti”
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argument which I want to deal with. In-
deed today 20 percent of American driv-
ers do not have auto insurance. Under
the national no-fault plan they would
be required to purchase insurance. But
indications are that this situation will
develop whether no-fault becomes law
or not.

The majority of the States over the
yvears have had “financial responsibility
laws” which contained “clubs’” that in
effect did require most families—cer-
tainly the bulk of those we are discus-
sing—to carry auto insurance. The laws
supposedly became operational “after
the fact”—that is, a driver involved in
an accident who did not have insurance
or could not make his victims financially
whole—faced the censures of the law.

As a result, most families with low or
few assets bought insurance to protect
against such potential censures. How-
ever, in two opinions in 1971, the Su-
preme Court voided as unconstitutional
key provisions of the financial respon-
sibility laws. In effect, the Court dis-
armed these laws of their censures. In
response, the National Committee on
Uniform Traffic Laws and Ordinances,
which prepared the “Uniform Vehicle
Code and Model Traffic Ordinance” for
the States, voted in November 1971, to
amend the uniform code to require com-
pulsory insurance. The number of States
doing just that has increased markedly
since.

Since all drivers likely soon will be
required to carry insurance, let us see
what they will be buying with their pre-
mium—and judge whether that premium
will be fair.

On both counts, I feel, the bill being
introduced today treats the average—
or poor—American family far more
fairly than the present system.

As a citizen of Louisiana put it very
well in a letter to me:

We who have to drive, who cannot do
without care, are burdened with outrageous
insurance bills, plus capriclous cancellations
of our insurance for no cause, plus the pros-
pect of having to pay huge lawyer's fees if
we are involved in any accldent, either to
recover our own damages or to attempt to
get them from the others involved. This
business of suing, of having to prove
“blame”, of crowding already over-crowded
court calendars, digging up witnesses, losing
time from work, paying out enormous law-
ver's fees, has simply reached the point of
intolerable burdensomeness. We are begging
Congress for relief—we the common people
of America.

Under the present system, the ‘“com-
mon people” do pay more than their fair
share for insurance, do recover less and
do have more trouble getting insurance.

The Department of Transportation
study showed that poor and moderate-
income families, particularly those with
teenage drivers in the family, and living
in metropolitan areas, pay the most for
auto liability insurance and receive the
least.

Here's how they scored on recovery of
losses: Families with incomes under
$10,000 recovered from all sources only
45 percent of their medical, wage and
property damage losses. But families with
incomes over $10,000 recovered 61 per-
cent.

Those in average or lower income
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brackets pay too much for insurance be-
cause under the present system, premi-
ums are not allocated in proportion to
the probable benefits to be received.

For example, assume the average
claimant is a $10,000-a-year wage earn-
er. If the insured is a $5,000-a-year wage
earner, he will pay annual premiums re-
flecting that the company would have
to compensate the $10,000-a-year man.

And if the insured is a $15,000-a-year
man, he also pays a premium to provide
compensation for the $10,000-a-year
man.

Thus, the $5,000 wage earner is over-
paying and the $15,000 man is underpay-
ing.

And, when it comes to collecting, the
man with no or little savings again gets
the short end of the stick.

One of the most frequently observed
phenomena about the present automo-
bile tort system is its slow pace of op-
eration. Just compare this system with
workmen’'s compensation. The Division
of Industrial Accidents for California re-
ported that from July through Decem-
ber, 1970, 77.9 percent of workmen’s
compensation cases were paid their first
benefits within 14 days of the disability.
The rest received their first check with-
in 29 days. The Department of Transpor-
tation, on the other hand, reported that
within 30 days after auto accident in-
juries, only 21 percent of paid claims
had been settled and these represented
only 3.5 percent of the total payments
made on all paid claims. And the more
serious the injuries, the longer the vic-
tim must wait.

Now, who does that delay hurt the
most, Mr. President? You and I—or the
two-thirds of American families whose
annual income is less than $15,000?

This group—the bulk of the popula-
tion—cannot wait finally to get to
court—nor can they afford to finance
their own rehabilitation expenses. So—
they settle for minimum compensation
without a trial and too often forgo full
rehabilitation treatment as either too ex-
pensive or too late.

The bill Senator Macyuson and I in-
troduce today meets this problem by re-
quiring virtually immediate payment to
injured victims without regard to fault.
If benefits are not paid within 30 days,
the insurer is bound to pay interest at
the annual rate of 18 percent. In addi-
tion, if a claimant retains an attorney
to secure payment the insurer must pay
reasonable fees unless the claim is frau-
dulent or so excessive as to have no rea-
sonable foundation.

A major problem which has vitiated
workmen'’s compensation is also avoided
with this bill—the problem of inflation.
Most State workmen’s compensation
laws specify the exact dollar amount of
benefits to which each claimant is en-
titled. There is no recognition of the in-
flation factor. This bill prescribes an
“inflation-adjustment formula” to keep
benefit levels consistent in terms of real
wages. As we have learned, inflation bites
most heavily people whose financial re-
sources are the most limited.

Mr. President, the bill being intro-
duced today also substantially eliminates
a “test’” of insurability which has kept
so many Americans from getting stand-
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ard rate insurance. Under the present
system, an applicant is judged indeed in
part on his driving record, but as the
Antitrust and Monopoly Subcommittee
learned, a good part of the decision to
write or not to write is based on what
kind of an appearance the applicant
would make in court.

This criteria seemed to show that the
driver most likely to get the regular rate
auto insurance—easily—was the better
educated, the better dressed, and the
better employed. Those with accents,
poorer paying jobs, handicaps or who
were even “average citizens"” had more
problems.

The bill being introduced today elim-
inates most of this. For generally the
insurer will know that payments will be
made directly to the insured—with little
need to be concerned about the appli-
cant’s impact on a jury.

As far as ability to recover, this bill is
a boon to the injured person who can-
not prove that his injury was caused by
another’s negligence. This would indeed
include the single car accident and the
injured person who was himself negligent,

We have heard and received so many
polemics about the “negligent driver”
that it is easy to forget that negligence
in civil law may be a very minor devia-
tion from due care. And, Mr. President,
each of us—if he is being honest with
himself—must admit that we have many
times been negligent in our driving. One
study showed that the driver must make
200 observations and 20 decisions each
mile he drives. The potential is so great
that it would be natural for even the
most careful of drivers to make errors in
judgment. In fact, the same study esti-
mated that the average driver does make
errors—one per each 2 miles driven.

I have been asked—while explaining
no-fault—why the ‘“‘good guy” drivers
should be forced to pay premiums so the
“bad guy” can receive just as much in
benefits. I ask in return, why is this “good
guy-bad guy” analysis suddenly being
applied to automobile personal injury in-
surance when we have had no-fault for
years and years as to auto property dam-
age collision insurance? Or why, for
that matter, should the “good guy’ home-
owner who maintains several fire ex-
tinguishers in working order and keeps
matches away from his children be
forced to pay the same fire insurance
premiums when the “bad guy” home-
owner will receive just as much benefit
in case of fire?

Mr. President, the traditional role of
insurance is to protect the buyer from
substantial loss. It should not be used—
in lieu of criminal laws—to reward the
innocent and punish the guilty. In no-
fault—as in all insurances—I envision
that the applicant who presents the
greater risk, in this case with a poor driv-
ing record, will be assigned a higher pre-
mium.

Mr. President, there are several other
advantages of this bill which I would like
to point out as they are not often dis-
cussed:

One is the advantage it offers to al-
leviate the problem of cancellation, re-
fusal to renew or other termination of
auto insurance. This bill instructs the
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State insurance commissioner to assure
that liability and basic and added rep-
aration insurance will be available to
all applicants. The bill also provides that
rates “shall be reasonable and not un-
fairly discriminatory—and not be so
great as to deny economically disadvan-
taged persons as a class access to insur-
ance thereby effectively depriving them
of the opportunity of legally operating
motor vehicles.”

Under the 5Hill, there would be no “red-
lining,” no summary injustice to the less
advantaged, the elderly, the young.

Another point of concern to everyone
should be how the bill compensates an
auto accident victim who happens to be
unemployed or underemployed on the
date of the accident. Section 209(a) sets
forth a series of rules for the calculation
of “work loss,” which is defined in part
as “loss of income resulting from the
inability by reason of an injury arising
out of the maintenance or use of a motor
vehicle to perform work which an injured
person would have performed if he had
not been injured.”

The rules make it clear that the im-
portant measure is the injured person’s
“probable” daily income and multiplying
that figure by the number of days he
“would reasonably have been expected
to realize income” during the period of
disability resulting from the accident.

It is my judgment that out of the es-
tablishment of nationwide meaningful
no-fault auto insurance, we are going to
see important and beneficial side effects
that will benefit everyone. One of these
relates to rehabilitation services. Under
the present system the injured auto vie-
tim cannot just go to a rehabilitation
center or clinic for help and then send
the bills to his insurance company or the
insurance company for the other driver.
He must expend his own money, and if he
ultimately and eventually recovers and
collects on a tort judgment against the
other driver the rehabilitation costs will
be included. Obviously, it is more difficult
for the average person to do this than for
a wealthy person. Under this bill, the in-
jured auto victim’s own insurance com-
pany must pay all “reasonable charges
incurred for reasonably needed products,
services, and accommodations—including
those for—rehabilitation, rehabilitative
occupational training, and other reme-
dial treatment and care.” (Section 101
(2).) Middle Americans will now have
just as good a chance to be successfully
rehabilitated following an auto accident
as the rich.

I hope that those whose fees and self-
interest are jeopardized by this bill will
not again attempt to enlist the support
of the economically disadvantaged by
telling them that no-fault is bad for
them. The assertion is untrue.

I do not want to create the impression
that all no-fault auto insurance laws and
bills, or that all laws and bills which are
called no-fault are fair and advan-
tageous to the average driver. Quite the
contrary. The so-called add-on bills
which require the motorist to purchase
first-party benefits coverages in addition
to liability insurance put an extra-heavy
premium burden on those least able to
pay. The add-on bills do not relieve con-
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sumers of any of the costs of the ineffi-
cient tort liability insurance system. They
simply add another layer to the cake and
that layer costs money in the form of
premiums. It is not the consumers of
automobile insurance who eat most of the
cake under the present system but the
people who are employed directly or in-
directly in the processing, litigating, and
other activities which the tort sys-
tem necessitates by its very essence. Only
44 cents out of every $1 paid as premiums
under the tort system ends up as benefits
in the hands of claimants.

It is in fact my reservations about the
adequacy and fairness of so many of the
no-fault plans that have been both pro-
posed and adopted that lead me to spon-
sor this national bill with minimum
standards. To date, 45 of the States have
not acted at all to enact true no-fault, but
of the five which have acted only one has
passed a bill which meets the guidelines
for good no-fault insurance legislation
set down in the final report of the De-
partment of Transportation’s study.

Mr. President, I ask unanimous con-
sent that there be included at the con-
clusion of my remarks an article from
Business Insurance entitled “Lawmakers’
Maneuvers Kill Pennsylvania No-Fault.”

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered

(See exhibit 1.)

Mr. HART. Mr. President, I am happy
to be able to report that it is the State of
Michigan which has enacted adequate
no-fault insurance compensation under
a recent law to become effective October
1. The Michigan law provides adequate
benefits for the seriously injured and for
the survivors of persons killed in auto ac-
cidents. The law provides unlimited com-
pensation for medical expenses and re-
habilitation expenses, reimbursement for
loss of earned income up to $1,000 a
month for up to 3 years, and compensa-
tion for the eost of services the victim
would have performed for himself but for
the injury up to $20 a day for up to 3
years. It is of particular importance to
poor people and working people that ac-
cident compensation benefit levels be
adequate. As I have said before, work-
ingmen and women and families with in-
comes below the poverty line do not have
a financial cushion to fall back upon
when they are disabled. No-fault plane
with inadequate benefit levels, phony no-
fault plans without restrictions on tort
lawsuits, or garden-variety tort liability
insurance plans are all bad for the com-
mon people of America.

The bill we introduce today I think is
good for the common people of America,
the people for whom my Louisiana cor-
respondent spoke.

Examir 1
[From Business Insurance, Jan. 1, 1973]
LAWMAKERS' MANUEVERS KILL
PENNSYLVANIA NO-FAULT
(By William Ecenbarger)

HARRISBURG, PAa—The 1972 Pennsyl-
vania general assembly closed out its session
on Nov. 30 without passing the measure
Gov, Milton J. Shapp wanted most—a no-
fault automobile insurance program.

The proposal, which was written in its
original form by Hebert Denenberg, state
insurance commissioner, died from multiple
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causes—partisan politics, the power of the
legal profession within the legislature and
the sheer weight of its own complexity.

A drastically compromised version of the
Denenberg plan came close to winning ap-
proval, but the legislature left even that to
die one hour before the session closed.

The most amazing thing about the no-
fault battle in Pennsylvania was this: The
senate passed a no-fault bill by the over-
whelming vote of 45-4; the house passed
a no-fault bill by the overwhelming vote of
192-1. But they were different bills, and that
is the reason there is no law on the books
today.

Many state legislatures considered no-
fault this year, but only a handful adopted
it. The long debate in Pennsylvania is fairly
typical of the problems—past and future—
faced by no-fault proponents in getting state
laws enacted.

To understand what happened to no-fault
here, you must begin by analyzing the legis-
lature. There are 50 members of the state
senate, and 18 of them are active attorneys.
The house numbers 203, and 52 of them
have law practices. Many of the legislative
leaders are members of the Pennsylvania
Trial Lawyers Assn., which mounted an in-
tensive and successful drive to defeat the
bill.

The original SBhapp-Denenberg proposal
was offered in May, 1971, but it languished
in the senate insurance committee for more
than a year. This studied neglect was chiefly
the work of Sen. Freeman Hankins, a Phila-
delphia Democrat and committee chairman,
who later accepted heavy campalgn contri-
butions from trial lawyers to help him win
re-election.

The original proposal was considerably di-
luted by the Shapp administration in an ef-
fort to get it through the legislature. It
called for first-party no-fault benefits of up
to #70,000 and a $2,5600 “threshold” on pain
and suffering lawsuits. The final version of
the bill provided first-party benefits of $100,-
000 and a $750 threshold.

Chiefly through the efforts of Mr. Denen-
berg, widespread popular support was gen-
erated for the no-fault concept in Penn-
sylvania. But this advantage was offset by
no-fault's great weakness—its own complex-
ity. In and out of the legislature, the peo-
ple who best understood no-fault were its
chief opponents, the lawyers.

The legislative foes of no-fault, sensing
the appeal of the issue to their constituents,
sought to avoid an unpopular vote on their
records by sweetening the proposal until it
was indigestible. They failed in the senate,
but not by much. The lopsided vote in favor
of no-fault on the final roll call merely re-
flects opponents jumping on the bandwagon
after the race had been decided.

But the sweetening tactic succeeded in the
house. The senate-passed measure was
amended 11 times, and when the confec-
tioners had completed their work all but one
of the 193 legislators present could vote for
it. (The proponents did so because it was
still called no-fault, the opponents because
they knew it was doomed.) Indeed, the next
week the senate rejected the house version
and threw it into a conference committee
to iron out the differences between the two
chambers.

The BShapp administration, which had
staked a big chunk of its political future on
the no-fault issue, entered the battle with
sound strategy but indecisive tactics. The
strategy was in the timing: Bring no-fault to
a boil just as most legislators were launch-
ing their re-election campaigns.

But tactically the administration faltered.
Characteristically, Mr. Denenberg wanted a
direct frontal attack on any legislator who
opposed no-fault. But Gov. Shapp's inner of-
fice favored the more traditional approach of
guiding the measure through the legislative
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obstacle course by making deals whenever
necessary.

The administration never quite decided on
either path.

The offensive was launched in September
with an attempt to attach the no-fault pro-
posal to a house-passed bill that was then
before the senate. The rider strategy, the
administration reasoned, would avoid Sen.
Hankins' insurance committee,

The move falled twice, chiefly because some
Democrats were angry with Gov. Shapp for
falling to advise them in advance of the
maneuver. The third time it worked, with the
help of some modifications of the program by
the governor. After a long and bitter debate,
the bill passed the senate and went to the
house, where the administration quickly com-
mitted a serious blunder.

Gov. Shapp began telling house Democrats,
who controlled the chamber, that passage of
a no-fault bill would give them something to
crow about in their re-election campalgns.
This ended any hope of substantial help for
no-fault from minority Republicans in the
house.

House Speaker Herbert Fineman, a trial
lawyer, controlled the rostrum in the house—
and he was fighting no-fault every step of
the way. There were enough Democrats who
went along with Mr. Flneman to mean that
Republican assistance was needed on no-
fault.

But, politically, house Republicans faced
two perils. To oppose no-fault risked retri-
bution at the polls while unqualified support
meant giving Gov. Shapp and the Democrats
a hammer to use on Republican legislative
candidates in the election campaign, which
already had begun.

Minority Leader EKenneth B. Lee chose
a middle course: Support a no-fault bill—but
not the governor’s proposal.

Before the debate even began, Mr. Fine-
man dealt no-fault a crippling blow with a
simple ruling from the rostrum. Tradition
dictated that when the house gets an
amended version of its own bill from the
senate, the only question is whether or not
to agree to that amendment. No other amend-
glents are permited to be offered from the

oor.

In the case of the administration’s bill, the
senate “amendment” was in fact the no-
fault program attached as a rider. But Mr.
Fineman ruled that the house could fur-
ther amend the measure, basing his decision
on a 1871 rules precedent that he himself
had written.

Had the election-conscious house mem-
bers been forced to vote on the senate-passed
bill as it came to them, there is little doubt
that it would have passed and no-fault would
be on the books in Pennsylvania today.

But Mr. Fineman's ruling opened the door
to a flood of amendments, and about eight
hours of debate began. By default the task
of defending the administration bill fell
to a legislator whose private voeation is
teaching school. The administration’s ad-
vocate is an able legislator—but he did not
have the expertise in law and insurance to
counterattack the slick forensics of the
opposition, most of whom were experienced
courtroom lawyers,

When the barrage had lifted, the admini-
stration proposal was riddled with 11 amend-
ments. And when the revised measure came
up for a final roll call, no-fault’s most vocifer-
ous opponents, including Mr. FPineman, could
vote in favor of it.

Some of the amendments were relatively

harmiless, but the opponents scored a direct
hit when they amended the bill to provide
that if the threshold section were declared
unconstitutional, the rest of the proposal
would remain on the lawbooks,

This amendment made the bill totally un-
acceptable to Gov. Shapp, who feared that
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if the program were allowed to stand with-
out the threshold, auto insurance premiums
in Pennsylvania would go up rather than
down.

The dispute over the crucial amendment
underscored a flaw In the governor's posi-
tion. Gov. Shapp and Mr. Denenberg continu-
ally rejected the argument of no-fault op-
ponents that the bill was an unconstitutional
violation of the guarantee to sue for dam-
ages. The administration's insistence that
the no-fault bill rise and fall as a unit
showed it really wasn't so sure the program
could pass constitutional muster,

The following day the house version was
rejected by the senate, and no-fault limped
into an inter-chamber conference committee
for compromise.

The six-member committee met on Oct. 11,
Nearby sat Mr. Denenberg and his top aldes,
pads and pencils poised, to offer assistance.
By Oct. 12 the conferees had a tentative
agreement, but Gov. Shapp wanted one pro-
vision removed that would allow suits for
mechanical defects in automobiles. They
were never able to work that out of the bill.
Oct. 13 the committee submitted its final
version to Mr. Denenberg, who promptly tele=
phoned Gov. Shapp at a political rally. The
commissioner told the governor the bill was
unacceptable and he reckoned that it would
increase premiums for bodily injury and
personal liability by 20%.

Four of the six members of the conference
committee agreed to the compromise, and
they held a press conference Oct. 13 to an-
nounce it. Mr. Denenberg took over the
press conference after about one hour and
denounced the committee compromise as a
“gell-out to the trial lawyers.” He sald Gov.
Shapp would veto the proposal if it came to
his desk.

Whether or not the aborted compromise
would have resulted in a 209 rate increase
will never be know. Mr. Denenberg has ac-
tuarial figures to back him up, the legislators
have none to refute him. But, if his pro-
jections are accepted, the decision to veto the
compromise comes into sharp focus.

The proposal provided that when no-fault
took effect next July 1, rates would automat-
ically drop by 15%. The insurance depart-
ment was empowered to waive the rate cut
for struggling insurance companies, but only
after they had realized the underwriting
losses to justify such action.

That meant that in 1974, Mr. Denenberg
reasoned, he might have to ralse premiums
by as much as 35% —16% to bring them back
to 1972 levels, 209 to pay for the no-fault
compromise. That was too close to political
sulcide, in that Gov. SBhapp is up for reelec-
tion in 1974.

The last point important to understanding
the veto threat is that there hasn't been a
major auto insurance rate increase approved
in Pennsylvania for more than three years.
Most insurers have requested rate hikes, and
Mr. Denenberg concedes that ‘‘the lid is about
to blow off.”

Industry statistics place Pennsylvania
nineteenth in the nation in average auto
premiums, lower than any other Industrial
state.

There was one final act to the no-fault
drama. It occurred at 8 p.m. on Nov, 30, just
four hours before the 1972 legislative session
expired. The conference committee, which
had met the day before in one last effort to
come up with an acceptable compromise, suc-
ceeded,

But a last-minute attempt to ram the pro-
posal through the legislature falled when no-
fault opponents succeeded in preventing it
from ever coming to a final vote in the
house.

The compromise, which was quickly en-
dorsed by Gov. Shapp and Mr. Denenberg,
diluted the provision permitting lawsuits for
mechanical defects. It was signed and de-
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livered to the house about 9 p.m. The op-
ponents went to work.

One lawyer-legislator refused to allow
the house to waive the rule requiring bills
to be in print before they can be voted on
(such a walver is almost routine on other
issues).

The printed version of the compromise
mysteriously disappeared, and was later
located in an obscure niche of the speaker's
rostrum. After it was distributed to member’s
desks, house Republicans threatened to go
to caucus if it were brought to a vote. At this
point there were less than two hours left
in the sesslon—and such a caucus doubtless
would have lasted until midnight.

Then there began extensive guestions from
the floor on a relatively minor bill requiring
actuarial studies of municipal pension sys-
tems. All of the interrogators were trial
lawyers. One legislator, who favored no-fault,
interrupted long enough to denounce the
spectacle as a “well-orchestrated filibuster.”

Finally, Gov. Shapp threw in the towel at
11 p.m.—fearing that the delaying tactics
would doom other important bills which had
to be passed in the final hours of the session,

THE CONSUMER AND AUTOMOBILE INSURANCE

Mr. MOSS. Mr. President, I am proud
to join the distinguished Senator from
Washington (Mr. MAGNUSON) as 8 Spon-
sor of the National No-Fault Motor Vehi-
cle Insurance Act.

This bill is needed in order to benefit
the millions of American consumers who
purchase automobile insurance and think
they are protecting themselves when they
have an auto accident.

The bill is needed for the very basic
reason that the automobile insurance
available today in most States does not
in fact protect the purchaser for his loss
in case of accident. The consumer buys
liability insurance—insurance against
the risk that a court will order him to pay
the costs of someone else’s auto accident
injury—not sufficient personal and fam-
ily protection insurance. And if the pur-
chaser is himself injured in an accident,
there is less than a 50/50 chance that he
will be able to recover his losses from the
liability insurance carried by someone
else. In the first place, as many as 20
percent of drivers in some places carry
no insurance whatever and have no at-
tachable assets. Second, the present sys-
tem prohibits a premium-paying con-
sumer of auto insurance from receiving
any benefits at all after an auto accident
injury unless he can prove that the in-
jury was caused by the negligence of
another person and that he himself was
free from negligence. Third, the person
might be injured in a single car accident
and it does no good to sue the tree.

The frustrating irony of it all is that
the consumer is paying a heavy price for
this abysmally inadequate product.

I should like to outline what the Amer-
ican consumer needs in a system of
automobile injury compensation, and
then summarize how this bill meets that
need:

OUTLINE

First. Reduction of the economic waste
in the present system.

According to the DOT study, the pres-
ent insurance system ‘“would appear to
possess the highly dubious distinction of
having probably the highest cost-benefit
ratio of any major compensation system
currently in operation in this country.”
Final Report, page 95. The present system
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returns only about 44 cents in benefits
to auto accident victims for each dollar
paid in premiums to insurance com-
panies. For the most part, this ineffi-
ciency is not the fault of either trial
lawyers or insurance companies—it is
the “fault” of the system. Just as it costs
more money to run a steam .locomotive
than to run a diesel locomotive, a fault
insurance system that pays benefits on
the basis of loss after a showing of fault
is more expensive than that one which
pays on the basis of loss only.

There is another kind of waste in the
negligence—liability insurance system—
it produces overpayment of claims. A
study has disclosed that a person with
$250 worth of loss, who claims benefits
of $1,000 from the other driver and his
insurer, may be paid $1,000 because the
cost of a $250 claim plus the cost of
defending the claim may exceed $1,000.

SUMMARY

The proposed National No-Fault Motor
Vehicle Insurance Act makes unneces-
sary the extra layers of costs that are
embedded in the present system which
must allocate blame and shift losses
from the insurer of the driver found at
fault to the insured of another company
who is found not at fault and injured.
Since benefits are paid according to ac-
tual economic losses, there would be no
extortion leverage available to the lim-
ited-injury claimant who threatens liti-
gation.

Under the plans established by the
States to meet the minimum standards
for no-fault insurance, a far greater per-
centage of the dollars paid in premiums
to insurance companies would be re-
turned to victims. Under existing forms
of no-fault insurance, percentages of
benefit returns range from 70 percent
of each premium dollar to more than 90
percent. Precious consumer dollars paid
as premiums could be diverted under this
bill from expenses for administering the
aufomobile insurance system to benefits
for the injured.

OUTLINE

Second. Improvement in the scope of
coverage and adequacy of compensation
of the automobile insurance system.

People who pay insurance premiums
may receive no insurance benefits from
the present system. As stated in the com-
mittee report which accompanied the
Senate Commerce Committee’s recom-
mendation of enactment of the
Magnuson-Hart bill—No. 92-891 at p. 16:

The most nbvious group are those innocent
or faultless victims of automobile accidents
where the potential defendant is also in-
nocent or faultless. A second group not com-
pensated are those who are found to be at
fault or contributorily negligent.

Even in States such as Mississippi
which operate under comparative negli-
gence principles, an at-fault victim is not
eligible for compensation for his full loss.
Then, too, persons who sustain injury in
an accident involving only one car will
receive no benefits from liability insur-
ance because there is no one to sue in
order to collect. Statistically speaking, 45
percent of all those killed or seriously
injured in auto accidents benefit in no
way from the negligence liability insur-
ance system. Final Report, p. 35.
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An equally serious deficiency of the
present system is its gross undercom-
pensation of the seriously injured.
According to the DOT, the most seriously
injured auto accident victims and the
families of the fatally injured are the
ones who must cope with the greatest
amount of uncompensated loss. Seriously
injured victims with medical expenses of
$5,000 or more recovered only 55 percent
from tort insurance, but victims with
medical expenses of less than $5,000 re-
covered 90 percent. Economic Con-
sequences, vol. I, p. 281. The other grossly
undercompensated - in - relation-to-loss
group are people who work. The average
loss, for exmple, for the working man or
woman who dies in an auto accident was
found to be $40,000, including lost future
wages. The average settlement that his
bereaved family received from all re-
covery resources, including liability in-
surance, was just $2,080 or 5 percent. The
larger the loss, the less the contribution
to compensation made by the tort in-
surance system and the greater the
reliance on wage replacement programs
such as sick leave, workmen’s compensa-
tion where available, and social security:
Final Report, p. 37.

Undercompensation of the innocent
and seriously injured victim is a general
phenomenon, a fact, which belies and
cuts through the rhetoric about right to
damages for pain and suffering. “[ Wlhile
tort thecry says that qualified—inno-
cent—victims are entitled to compensa-
tion for all their losses, both tangible and
intangible, even successful tort claimants
with serious injuries, who presumably
also suffered serious intangible losses, do
not on the average recover even their
economic loss.” Economic Consequences
study, vol. I, p. 149,

SUMMARY

The proposed National No-Fault
Motor Vehicle Insurance Act substan-
tially improves the coverage and ade-
quacy of compensation under the auto-
mobile insurance system. Every person
injured in a car accident—except those
who fail to purchase the required insur-
ance, converters, or those who injure
themselves intentionally—receives com-
pensation for his loss. Any person injured
by an uninsured motorist is provided the
same insurance protection as a person in-
jured by an insured motorist, under the
assigned claims plan which is a manda-
tory standard for State plans. Compare
the benefits required as national stand-
ards—unlimited medical expenses, un-
limited rehabilitation expenses, wage loss
up to $50,000—with the findings of the
Department of Transportation as to ben-
efit recovery under the present system—
55 percent of the deceased and seriously
injured received nothing from the tort
system; the remaining 45 percent re-
covered on the average only one-third of
their economic loss.

OUTLINE

Third. Creation of incentives to reduce
the terrible waste of human resources
resulting from automobile accidents.

Under the present system there are
few incentives to improve emergency
health care and transportation systems
and no incentives for victims to partici-
pate in rehabilitation programs. The re-




964

sult: People die who need not die; people
remain crippled who need not remain
crippled.

Today, 58 percent of all auto accident
victims treated through emergency med-
ical services never recover in a tort law
suit because they are unable to prove
fault or freedom from contributory negli-
gence or because the defendant was in-
solvent or only one car was involved.

President Nixon put it this way in his
1972 State of the Union Address:

[T]he loss to our economy from accidents
last year ls estimated at over $28 billion
[and traffic accidents accounted for some 60
percent]. These are sad and staggering fig-
ures—especlally since this toll could be great-
1y reduced by upgrading our emergency medi-
cal services.—CONGRESSIONAL RECORD, vol. 118,
pt. 1, p. 508.

The providers of such emergency med-
ical services may, under the present sys-
tem, never get paid either because the
victim treated is never able to prove
that another person was at fault et
cetera, or to the extent they do get paid
they may have to wait months or years
until the case is settled or litigated. Many
experts believe that a good emergency
health services system in America—one
as good as the program that was de-
veloped in Vietnam—would significantly
reduce the highway death rate. Such a
system will cost a great deal of money.
At the very minimum, such a system
is impossible unless the class—highway
accident victims—which uses more emer-
gency medical and transportation serv-
ices than any other pays the cost of
the services received fully and promptly.

The present system also provides no
incentives aimed at rehabilitating the

traffic victim and restoring him to a use-
ful and productive life:

The traditional settlement environment for
third party auto bodily injury claims offers
nothing to encourage and much to preclude
the early introduction of rehabilitation. . . .

[C]onsiderable time, energy, and expense
must be devoted to controversy Jjust when
rehabilitation measures might most benefit
the victim.—DOT, Rehabilitation of Auto
Accident Vietims, p. 13.

Another Department of Transporta-
tion study found that no rehabilitation
program at all was suggested to £8.6 per-
cent of seriously injured victims.

A third way to reduce loss is to provide
new incentives to automobile manufac-
turers to produce and consumers to buy
vehicles in which occupants are packaged
in such a way that less serious injuries
will result in case of accident. The negli-
gence liability insurance system provides
no such incentives.

SUMMARY

Under the bill filed today all victims of
automobile accidents would have the fi-
naneial resources to pay for emergency
medical and transportation services. This
means that private hospitals and ambu-
lance services would be able to receive
timely payment from ali accident vietims,
not just those who are free from fault
and able to recover under the tort lia-
bility system. A recent study estimated
that 23 percent of all fatalities in this
country result when people who sustain
survivable injuries receive improper or
insufficient emergency medical trans-
portation or health care services. The bill
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also makes it possible for all victims of
auto accidents to enter and remain in
rehabilitation programs. Victims, rather
than wallowing in the slough of despond-
ency and idleness waiting for their case
to come to trial, will be restored so far
iais possible to rewarding and productive
ves.

Because the bill requires insurers to
pay all losses resulting from automobile
accidents, there would be more incentive
than at present for insurers to encourage
better highway design so as to prevent
accidents or minimize losses resulting
from such accidents.

The bill also provides important in-
centives toward the design and construec-
tion of safer vehicles. Under the bill the
insurance -policy which a person pur-
chases covers a particular motor vehicle.
The safety characteristics of that ve-
hicle would be very relevant in deter-
mining premium costs. A person owning
a safe vehicle would pay less for his
insurance than a person owning a rel-
atively unsafe vehicle. Under the pres-
ent tort liahility insurance system, on
the other hand, there is no particular
economic advantage for a person to pur-
chase a safe vehicle. The cost of his in-
surance is based upon the safety char-
acteristics not of his own vehicle but of
the average vehicle with which he might
collide. It is probable, then, that under
national no-fault an individual purchas-
ing a vehicle would become more safety
conscious because he would have the po-
tential of reducing his automobile in-
surance premiums. Such safety con-
sciousness could stimulate more safety
competition within the automobile
manufacturing community and thereby
considerably advance the state of the art.
Advanced technology now being devel-
oped in experimental safety vehicles
might be incorporated in production
models prior to a time when the Federal
Government might set such standards.
Thus, the bill could provide incentives
for auto makers to make the safest possi-
ble vehicles sooner than they would with-
out the incentives built into the no-fault
insurance system mandated in this bill.

OUTLINE

Fourth., Reduction of the excessive
workload which the present system im-
poses on judges and courts of each of the
States and the Federal Government.

Although most claims under the negli-
gence liability insurance system are set-
tled rather than litigated, the absolute
number of automobile tort cases filed
and the number tried is staggering. At a
time when both State and Federal courts
have difficulty meeting the sixth amend-
ment requirement of speedy trial for
criminal cases, much less civil cases, the
automobile insurance system uses an
enormous percentage of the resources of
the State and the Federal courts.

The Chief Justice of the United States,
Warren E, Burger, spoke eloquently to
these concerns at the 1971 National Con-
ference on the Judiciary:

We are rapidly approaching the point
where this segment of Americans will totally
lose patience with the cumbersome system
that makes people walt two, three, four or
more years to dispose of an ordinary civil
clalm. . . . Very, very good arguments can
be and have been made for taking automobile
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and other personal injury cases out of the
courts entirely, out of all courts, and dis-
posing of them by other means. (New York
Times, July 4, 1971, p. 24)

SUMMARY

No-fault will drastically decrease the
amount of court and judge time required
by automobile accident litigation in both
Federal and State courts. I am not so
naive as to suggest that litigation will be
eliminated. There will be many contro-
versies regarding the fact and scope of
injury and amount of losses but these
basically contract actions will be far less
time consuming for the courts.

OUTLINE

Fifth. Improvement of the present
automobile accident compensation sys-
tem without increasing the cost of the
product to the consumer.

Some if not all of these objectives could
in fact be met by sticking with the negli-
gence-liability insurance system but first
making liability insurance compulsory;
second, requiring each insured to carry
$125,000/$250,000 in liability insurance
coverage; third, requiring each motorist
to purchase first-party medical pay-
ments, income replacement, and loss of
services coverage for himself and his
family, subject to deduction of such first-
party benefits from allowable tort suit
recoveries. The system with these modi-
fications would continue to allocate bene-
fits unfairly, but there would be adequate
and timely benefits.

Unfortunately for those who would re-
tain the present system, these modifica-
tions would prove too cumbersome and
too expensive.

“[Flurther attempts to modernize the
fault insurance system by tinkering with
it, while leaving its essentials intact, are
sure to be expensive and self-defeating.
The operators of the present system
would just be buying themselves time
with other peoples’ money.” New York
State Insurance Department, Automobile
Insurance. For Whose Benefit? p. 55.

The present annual national expendi-
ture for automobile insurance—1971—
$16 billion—is great enough. A reformed
compensation system should stabilize if
not reduce present premium costs.

The conclusion of the Department of
Transportation on this matter was that
“adequacy and equity of a better com-
pensation system should not yield to
costs in our list of priorities.” Final Re-
port, p. 139. Nevertheless, we must hold
the line on costs.

SUMMARY

I am confident that the investigations
and comparison studies between the
average premium cost under the pres-
ent system and under the National No-
Fault Motor Vehicle Insurance Act will
establish that at a minimum the price to
the consuming public will not increase.
The National Association of Insurance
Commissioners is developing a costing
model which should bring light to the
cost controversy and eliminate the con-
fusion which was created by certain op-
ponents of the bill in the last Congress.

CREATIVE FEDERALISM

Mr. STEVENS. Mr. President, I am
pleased to join in sponsoring the Na-
tional No-Fault Motor Vehicle Insurance
Act.
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This bill represents a careful and crea-
tive effort to meet the long overdue need
for reform and total overhaul of the
automobile accident compensation sys-
tem. The proposed act sets forth a means
to accomplish this reform and overhaul
within the context of a federal system.
Although the bill is entitled the “Na-
tional act, it might be more precise to
term it the “Nationwide No-Fault Ve-
hicle Insurance System Act.” Responsi-
bility is consciously allocated between
the National Government and the gov-
ernments of the 50 States in such a way
that the Federal Government limits ex-
ercise of its constitutional authority to
the basics. The Federal involvement as-
sures the American consumer that mean-
ingful auto insurance will not remain a
distant and probably illusory dream.

The bill recognizes that we have a
national responsibility to see that all
‘accident victims are adequately treated
and compensated, and to that end sets
national standards for State no-fault
motor vehicle insurance—title II. But
having set the standards as a basic floor,
the Federal Government goes no fur-
ther. The bill leaves each State free to
‘develop its no-fault plan beyond the
minimum standards and free to admin-
ister, operate, tax, and regulate no-fault
and the automobile casualty insurance
business within its borders without any
interference from any Federal agency—
with the exception of a determination
under section 201 by the Secretary of
Transportation that the State plan in
fact meets the minimum standards. Even
if the particular State does not enact
a plan which meets the national stand-
ards, in which case the title III plan
goes into effect, that State will itself
operate and supervise the title III plan
and will exclusively regulate the insur-
ance companies and agencies that do
business under it.

The minimum standards do not impose
a straitjacket on the States—far from it.
Each State will be making a very large
number of decisions about extremely im-
portant aspects of its new auto accident
victims’ compensation act. The following
list is illustrative of the options open to
each State, but it is by no means ex-
haustive:

First. System for regulation of rates,
rating practices, and operations of each
insurance company selling no-fault—
basic and added reparation benefits—
policies—sec. 107(a) ;

Second. Amount of maximum monthly
and total work loss benefits available un-
der necessary no-fault insurance—basic
reparation insurance—sec, 210(a) ;

Third. Determine the limitations on
survivors loss and replacement services
loss benefits;

Fourth. Whether to limit tort lawsuits
for pain and suffering damages beyond
the mandatory standard—sec. 2069
(a) (T);

Fifth. Whether to permit tort lawsuits
for harm to property other than a motor
vel;i((:,lle in use and its contents—sec. 206
(a ) e

Sixth. Exclusions, if any, and amount
of maximum monthly and total benefits
available under necessary no-fault in-
surance for substitute services—replace-
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ment services loss—and death benefits—
survivor’'s economic loss, survivor’s re-
placement services—sec. 210(b) ;

Seventh. Whether to authorize deduc-
tibles under basic reparation insurance
and, if so, in what amounts—see. 211;

Eighth. Whether to authorize or re-
quire waiting periods before benefit pay-
ments commence and, if so, what period
or periods—sec. 211;

Ninth. Whether to require insurers to
offer optional added reparation cover-
ages for noneconomic detriment—pain
and suffering—caused by a motor vehicle
accident—sec. 213;

Tenth. Whether to require insurers to
offer optional added reparation cover-
ages for benefits in excess of those pro-
vided under basic reparation benefits
insurance—that is loss excluded by limits
on work loss, replacement services loss,
survivor’s losses—or those excluded from
basic no-fault insurance; that is, prop-
erty loss—sec. 213;

Eleventh. Whether to set higher in-
terest penalties on overdue payments of
compensation benefits—sec. 104(a) (2) ;

Twelfth. Whether to impose more
onerous limitations on lump-sum settle-
ments which undercut the principle of
compensation as loss accrues—sec. 104
{¢c):

Thirteenth. Standards for qualifying
as a self-insurer—sec. 102(b) ;

Fourteenth. Penalties—criminal, civil,
or administrative; levels and duration of
fines and imprisonment, if authorized—
for failure to comply with the obligation
to provide security covering each motor
vehicle—sec. 102(d) ;

Fifteenth. Mechanisms for enforce-
ment of the necessary no-fault insur-
ance requirement—sec. 102;

Sixteenth. Details of the plan which
makes no-fault insurance available to
persons who cannot obtain it through
ordinary methods at rates not in excess
of those applicable to applicants under
the plan—sec. 103(a) ;

Seventeeth. Decision whether to re-
strict an insurance company’s right to
cancel or fail to renew policies beyond
the minimum standard—sec. 103(b) ;

Eighteenth. Mechanism for the as-
signed claims bureau and assigned claims
plan—sec. 106(b) ;

Nineteenth. Determination of the
means by which to provide automobile
insurance consumers with meaningful
price information so they can make ra-
tional decisions between competing in-
surers—sec. 107;

Twentieth. Whether to provide a sys-
tem of noninsurable civil penalties or
fines for negligent maintenance or use of
a motor vehicle, and if so the mecha-
nism—ecivil lawsuit, administrative pro-
ceeding, and so forth—sec. 206(c) ;

Twenty-first. Whether to provide
higher limits for required tort liability
insurance—sec. 208(a) :

In addition to establishing a legislative
working partnership between Congress
and the State legislatures as to the in-
gredients of American no-fault auto in-
surance plans, the bill pays a degree of
respect to the expertise of officials of
State government which I for one find
heartening. The bill calls upon the Con-
gress and the President for the first time
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to accept the best thinking of the best
qualified State government authorities
rather than the best thinking of Wash-
ington officials. The proposed national
standards for State no-fault motor vehi-
cle insurance plans were not written by
employees of one or another branch of
the Federal Government. On the con-
trary, they were prepared under the di-
rection of and promulgated by one of
the most distinguished and underutilized
instruments of State government in
America—the National Conference of
Commissioners of Uniform State Laws.
In August of 1972 the commissioners
voted final approval of what they call the
Uniform Motor Vehicle Accident Repara-
tions Act—UMVARA. It is UMVARA
standards that are the backbone of this
bill.

The National Conference of Commis-
sioners on Uniform State Laws is little
known to the general public but it has
been for more than 80 years, since its
founding in 1890, one of the most erea-
tive and useful organs of State govern-
ment. The conference is composed today
of 250 commissioners and associate
members, each of whom has been ap-
pointed for a term of years by the Gov-
ernor of his State pursuant to the laws
of that State. Each of the 50 States has
its own statutes governing the creation of
a State Commission on Uniform State
Laws and the selection of commission-
ers. The National Conference, which has
its headquarters in Chicago, is the na-
tional organization of the State com-
missions. Over the years, it has promul-
gated more than 200 uniform acts,
among the most widely accepted of
which have been the uniform commer-
cial code—49 States—the Reciprocal
Enforcement of Support Act—50, the
Anatomical Gift Act—50, and the
Simultaneous Death Act—50.

In recent years, all of us have heard
and probably used in our speeches the
phrases “creative federalism” and “the
new federalism.” Too often, however,
they are nothing more than phrases,
rhetoric to express an ideal rather than
a working goal. Aside from the general
Revenue Sharing Act in the last Con-
gress, there are few examples of new and
creative inter-relationships between
State and Federal authorities and gov-
ernments.

This bill is a bold example of such a
new and creative interrelationship.

I hope that the respect for the capa-
bility of organs of State government
which is the hallmark of this bill is the
first, but not the last, instance in which
we in the House of Congress turn to State
government for advice. A “creative” re-
lationship between two levels of govern-
ment, like a creative relationship be-
tween two people, is one that involves
mutual respect, acceptance, and if you
will, plagiarism.

Mr. STEVENSON. Mr. President, it is
my great pleasure, as my first act as a
new Member of the Senate Commerce
Committee, to join with Chairman
MacNuson and three other members of
the committee in cosponsoring the new
National No-Fault Motor Vehicle In-
surance Act.

My interest in basic reform of the auto
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accident reparations system is not new. 1
have been interested in and concerned
about the problems of auto insurance
since I have been in the Senate.

During the last session of Congress, the
Commerce Committee worked diligently
to develop the best and most workable
solution to the intolerable inequities that
presently exist under the fault system.

Although variations of this new no-
fault proposal have worked successfully
in the jurisdictions where they have Heen
adopted, the overwhelming majority of
States have fai'ed to achieve meaningful
reform.

It took 40 years to achieve nationwide
workmen’s compensation reform through
a State-by-State approach. We will be
lucky if we can reform the auto accident
reparations system in 40 years on a State-
by-State basis. While it is :rue that the
present system is so bad that sooner or
later, public pressure will force even the
most recaleitrant legislature to enact
some reforms, how long must we continue
to victimize the American motorist and
all who must appear in our overburdened
courts? I submit that we have no excuse
for perpetuating the excesses and rank
injustices of the existing system. If we
want full reform of the system in this
century, we must enact a national stand-
ards bill now.

Fifteen months ago, I testified before
the Senate Commerce Committee and
suggested a strong national stal.dards bill
under which the States would be ziven a
reasonable amount of time to enact a
State no-fault system, allowing them
flexibility in designing a plan tailored to
individual State conditions but also con-
forming with overall national standards
of performance.

I further suggested that if State legis-
iatures failed to adopt such a system
within the given period of time, that Fed-
eral law would prescribe that the na-
tional system would automatically go
into effect and continue until such time
that the State saw fit to accepts its re-
sponsibilities. I still favor this approach,
because there are a number of important
aspects of a no-fault system on which
there is a legitimate difference of opin-
ion about how best to proceed.

I am pleased that the no-fault bill re-
ported by the committee last year took
that approach. It is regrettakle that the
Senate was denied the opportunity for
an up-or-down vote in the 92d Congress.
But now we have a new Congress, and a
new opportunity to accept our responsi-
bility to the motoring public which has
long been frustrated, confused, and vic-
timized by the existing system.

Under the fault system, the motorist’s
premium dollars buy spotty and inade-
quate benefits. If a motorist is involved in
a minor accident, he may be lucky, and
with the help of an obliging attorney, he
may collect up to four times his eco-
nomic loss if, on the other hand, he is the
unfortunate victim of a serious accident
with economic loss exceeding $25,000, he
can expect to receive only 30 cents on the
dollar. Even more shocking, is the stag-
gering number of victims of automobile
accidents throughout the country who
receive absolutely nothing under the
fault system, and all too frequently suf-

CONGRESSIONAL RECORD — SENATE

fer physical, emotional, and economic
disaster of the most tragic sort.

The administration has continued to
avoid coming to grips with the need for
national reform. Its spokesmen say “Give
the States time to act on their own.” We
have given them time, more than enough
time, and they have either avoided the
issue completely, fallen victims to lobby-
ing pressures or passed grossly inade-
quate bills.

Passage of this new bill which I join
in introducing today will still give the
States time to act. But it will put them
on notice that the time has come for
reform. Only by acting quickly and re-
sponsibly can we let the public know
that, indeed, they can look forward to
an end to skyrocketing insurance rates,
an end to interminable delays in receiv-
ing compensation for medical bills and
other reasonable economic loss, an end
to irrational cancellations, of insurance
and guaranteed availability of adequate
coverage for all.

We have before us now a well con-
ceived bill. I look forward to cooperat-
ing fully with Chairman MacNUson and
my colleagues on the committee to bring
about prompt and favorable action on
this bill.

By Mr. MAGNUSON (for him-
self, Mr. MonpALE, and Mr,
NELSON) :

S.355. A bill to amend the National
Traffic and Motor Vehicle Safety Act of
1966 to provide for remedies of defects
without charge, and for other purposes.
Referred to the Committee on Com-
merce.

TEE AUTO SAFETY REPAIR AT NO COST

AMENDMENT

Mr. MAGNUSON. Mr. President, since
the enactment of the National Traffic
and Motor Vehicle Safety Act of 1966,
over 36 million motor vehicles have been
recalled due to the presence of a safety
related defect—including failures to
comply with auto safety standards. The
Motor Vehicle Safety Act empowers the
Secretary of Transportation to declare
that a safety related defect exists and to
require that a notification be sent to
the owners of the defective vehicles. But
it stops short from requiring the manu-
facturer to remedy that defect at no
cost to the consumer.

The purpose of the legislation that I
am intrcducing today, along with my
distinguished colleagues, Senator NEL-
soN and Senator MoNDALE, is to make
automakers responsible for their work.
This legislation will complete the job
that we set ou® to do in 1966: When a
motor vehicle or item of motor vehicle
equipment is determined to contain a
safety related defect, the manufacturer
would also be required to remedy that
defect at no cost to the consumer.

As the auto safety program matures
more and more vehicles are being re-
called. Thus, in 1972, 11,750,735 cars
were recalled—more than in any other
single year. In fact, more vehicles were
recalled last year than were built. Now
that we have finally developed the
capability of discovering defects in
motor vehicles. we must do all in our
power to insure that those defects are
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remedied; all of our efforts to locate
safety related defects and warn con-
sumers of their existence are wasted if
the vehicle is not ultimately repaired.
We must make it as attractive and con-
venient as possible for the consumer to
invest the energy and the effort to get
his vehicle fixed.

Our experience over the past 6 years
has clearly demonstrated that owners of
defective vehicles have a greater propen-
sity to have that defect remedied if the
manufacturer absorbs the repair cost.
Statistics compiled by the National High-
way Traffic Safety Administration indi-
cate that in recall situations where the
manufacturer has absorbed remedy costs,
normally about 75 percent of those own-
ers who received notification have had
the vehicle inspected, and repaired where:
necessary. On the other hand, in the Cor-
vair heater recall, where the manufac-
turer refused to repair the vehicle at
his own cost, only 7.6 percent responded
to the warning.

It is clear, therefore, that consumers
are extremely sensitive to the matter of
who bears the burden of paying for the
repair of defective products. One con-
sumer who recently wrote to an auto
manufacturer when notified of a safety-
related defect which he would have to re-
pair at his own expense expressed his
outrage this way:

You have the audacity to suggest we pay
for negligence during assembling and in-
stallation? T'm appalled at your incapabil-
ity of taking responsibllity for your work-
manship, whether an automobile was built
23 years ago or 4 years ago,

Repair at no-cost legislation is not new
to the Senate. In the 1969, the Senate
adopted a proposal similar to that which
I am introducing today. In conference
committee with the House, however, that
provision was deleted in exchange for an
industry assurance that all defects
would be remedied at the manufacturers’
expense whether or not it was mandated
by legislation.

Over the course of the last 14 months,
that promise has been breached by two
major automobile manufacturers. In No-
vember 1971, the NHTSA declared that
the heater on all 1960-63 Chevrolet Cor-
vairs contained a safety related defect in
that it leaked poisonous fumes into the
passenger compartment. The 680,000
owners of those cars were each asked to
bear the cost of repair—$150-$200 per
vehicle.

One year later, in November 1972 the
second breach occurred, this time by a
foreign manufacturer—Volkswagen of
America. Approximately 3.7 million ve-
hicles were involved. The windshield
wiper system on all 1949-69 Volkswagens
were found to be defective in that a set
screw loosened without warning, causing
failure of the wiper system. Though
Volkswagen sent notification letters to
all known owners—the company only
had the names of 220,000 of the 3.7 mil-
lion owners—the manufacturer refused
to absorb the remedy cost.

There have been at least two other in-
stances where manufacturers have not
absorbed repair costs of safety related
defects. Alfa Romeo marketed 4,720 ve-
hicles with defective brake fluid reser-
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voirs and offered to replace the part free
of charge but placed the labor cost on
the owner. Similarly, Kayot Forester of-
fered free replacement wheels for its 91
defective vehicles for a period of only
30 days and also required the owner
to pay labor costs,

This legislation is designed to insure
that the consumer never again will be
forced to pay for the repair of safety re-
lated defects. It provides that if any
motor vehicle or item of motor vehicle
equipment contains a safety related de-
fect or fails to comply with a Federal
motor vehicle safety standard, then the
cost to remedy such defect or failure to
comply shall be absorbed by the manu-
facturer. In the case of tires, the con-
sumer has up to 60 days to have the tire
replaced free of charge. This latter pro-
vision will end the practice adopted by
tire manufacturers of prorating tire wear
and will, at the same time, serve as an
impetus to consumers to have the tire
replaced quickly.

Under the legislation, a manufacturer
is required to declare in his defect noti-
fication letter the date when replacement
parts will first be available to effectuate
the repair. This date must be within 60
days—which time may be extended by
the Secretary for cause—of the date
when the defect is declared to exist. The
purpose of this provision is to insure the
least degree of inconvenience to the con-
sumer when he presents his vehicle for
repair. Finally, the legislation provides
that the civil penalty sanctions of section
109 are applicable for failure to comply
with the repair at no cost provisions con-
tained in this amendment.

Mr. President, the statistics speak for
themselves. The trend is toward an even
greater number of recalled motor vehicles
in the future. Consumers, for the most
part, refuse to expend their own money
to repair defects which are the fault of
the manufacturer. This legislation codi-
fies the right of the American consumer
to have an automobile, containing a
safety related defect made a safe auto-
mobile by the manufacturer free of
charge.

I ask unanimous consent that the text
of the bill as introduced be printed at
this point in the REcCORD.

There being no objection, the bill was
ordered fo be printed in the Recorp, as
follows:

S. 355

Be it enacted by the Senate and House
of Representatives of the United States of
America in Congress assembled, That (a)
paragraph (4) of subsection (a) of section
108 of the National Traffic and Motor Vehicle
Safety Act of 1966 (15 U.8.C. 1397) is amended
to read as follows:

*“(4) fail to comply with the provisions of
section 113.”

(b) section 113(c) of such Act is amended
to read as follows:

“{e) The notification required by subsec-
tion (a) of this section with respect to any
defect or the notification required by sub-
section (e) of this section with respect to
failure to comply with any applicable Fed-
eral motor vehicle safety standard or defect
which relates to motor vehicle safety shall
contain, in addition to such other matters
as the Secretary may prescrlhe, a clear de-
scription of such fallure to comply with any
applicable motor vehicle safety standard or
such cle!'ect, an evaluation of the risk to
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trafic safety reasonably related to such de-
fect, a statement of the measures to be taken
to repair such defect or failure to comply,
to be the commitment of such manufacturer
to cause such defect or faillure to comply to be
remedied without charge, the date when such
commitment to remedy such defect or failure
to comply will initially be honored, and a
description of the procedure that a consumer
must follow to inform the Secretary of a
manufacturer's failure to honor such com-
mitment.”

(d) Section 113 of such Act is further
amended by redesignating subsection “(g)”
and all references thereto as subsection
“(h)” and inserting immediately after sub-
section (f) the following new subsection:

() If—

(1) any motor vehicle (including any item
of original motor vehicle equipment) or tire
is determined by its manufacturer under sub-
sectlion (a) to contain a defect which relates
to motor vehicle safety; or

“(2) any motor vehicle or item of motor
vehicle equipment is determined by the Sec-
retary under subsection (e) to contain a
failure to comply with any applicable motor
vehicle safety standard prescribed under this
title or a defect which relates to motor vehicle
safety; and the notification specified in sub-
section (c) is required to be furnished on
account of such defect or failure to comply
then—

“(A) the manufacturer of each such motor
vehicle presented for remedy pursuant to
such notice shall cause such defect or failure
to comply in such motor vehicle (including
any ltem of original motor vehicle equip-
ment) to be remedied without charge; or

“{B) the manufacturer of each such item
of motor vehicle equipment presented for
remedy pursuant to such notice shall cause
such defect or failure to comply in such item
of motor vehicle equipment to be remedied
without charge;

“(C) the manufacturer of each such tire

presented for remedy pursuant to such notice
shall replace such tire without charge for a
period up to 60 days following the receipt of
notification required by subsection (a) or (e)
of this section or the availability of replace-
ment tires, whichever is later.
If following a determination under para-
graph (1) of subsection (g) of this section,
a manufacturer can establish to the satisfac-
tion of the Secretary at a hearing structured
to proceed as expeditiously as practicable,
that a failure to comply with an applicable
motor vehicle safety standard is of such
inconsequential nature that the purposes of
this title and the publie Interest would not be
served by requiring the applicable manufac-
turer to remedy such defect or failure to
comply without charge, the Secretary may,
upon publication of his reasons for such find-
ings, exempt such manufacturer from the
requirements of this subsection with respect
to such failure.”

(e) Section 113 of such Act is further
amended by adding subsection *(1)" to read
as follows:

“(1) In determining the date when such
commitment to remedy a defect or failure to
comply will initially be honored, as required
by subsection (c¢) of this section, the Secre-
tary shall establish after consultation with
the manufacturer of such motor vehicle or
motor vehicle equipment, the earliest prac-
ticable date when such remedy can be effec-
tuated, except such period shall not exceed
60 days from the date a defect is declared
unless the Secretary extends such period by
a notice published in the Federal Register
showing good cause for that extension.”

By Mr. MAGNUSON (for himself

and Mr. Moss) :
S. 356. A bill to provide disclosure
standards for written consumer product
warranties against defect or malfunc-
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tion; to define Federal content standards
for such warranties; to amend the Fed-
eral Trade Commission Act in order to
improve its consumer protection activ-
ities; and for other purposes. Referred
to the Committee on Commerce.

CONSUMER PRODUCT WARRANTIES AND FEDERAL

TRADE COMMISSION IMPROVEMENTS ACT

Mr. MAGNUSON. Mr. President, on
behalf of myself and Senator Moss I am
hereby introducing a much needed bill
which provides minimum disclosure
standards for written consumer product
warranties against defect or malfunec-
tion; defines minimum Federal content
standards for such warranties; amends
the Federal Trade Commission Act in
order to improve its consumer protection
activities; and for other purposes.

This bill has two principle objectives:
First, to bring fairness, rationality, and
minimum standards to warranty prac-
tices; and second, to sharpen the tools
of the Federal Trade Commission so that
it can better referee warranty and other
business practices which have profound
affects upon consumers in the United
States.

Title I of the bill sets forth badly
needed minimum consumer product war-
ranty disclosure standards, defines mini-
mum content standards for warranties,
and provides meaningful remedies for
consumers in the event of a breach of a
warranty or service contract obligation.

Title II of this bill is designed to im-
prove the ability of the Federal Trade
Commission to deal with unfair consum-
er acts and practices “affecting” inter-
state commerce by authorizing the Com-
mission to seek preliminary injunctions,
to order specific consumer redress, and
to secure civil penalties for initial know -
ing violations of the Federal Trade Com-
mission Act or violations of Commission
orders.

Title III of this bill as passed by the
Senate last year authorized a study by
the National Institute of Consumer Jus-
tice to determine ways of improving con-
sumer grievance solving mechanisms and
legal remedies. I am advised that the
staff reports of the Institute have al-
ready been completed and that the final
report will be forthcoming in March of
this year. Since the purposes for which
title ITI was originally included in the bill
will soon be realized, no similar provision
appears in this bill.

Mr. President, this legislation is not
new to the Senate. The Senate Commerce
Committee, which I chair, has for a
number of years now been exploring the
consumer headaches associated with
warranty practices. The committee con-
tinues to receive a seemingly never end-
ing flood of complaints from consumers
throughout the United States—com-
plaints on automobiles, televisions,
washers, dryers, and other basic con-
sumer products warranties. In the 91st
Congress the committee held extensive
hearings and formulated a comprehen-
sive Consumer Products Warranty Act
designed to deal with the problems stem-
ming from consumer product warranties.
Although that badly needed bill passed
the Senate almost 3 years ago, today we
still have no comprehensive Federal war-
ranty legislation. In the 92d Congress,
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substantially similar warranty provisions
were incorporated into the Consumer
Product Warranties and Federal Trade
Commission Improvements Act of 1971.
This bill passed the Senate in the 92d
Congress by a vote of 72 to 2. The prob-
lems surrounding warranties that led to
the passage of the warranty reform pro-
visions of this bill in the Senate during
the 91st and 92d Congress are still with
us; the need for reform is now greater
than ever.

Consumer understanding of what a
warranty on a particular product means
frequently does not coincide with the
legal meaning of a warranty; as a result,
warranties have for many years con-
fused, mislead, and frequently angered
American consumers. A warranty is a
complicated legal document whose full
essence lies buried in centuries of legal
decisions and complicated State codes
of commercial law. Consumer anger is
expected when purchasers of consumer
products discover that their warranty
may cover a 25-cent part but not the
$100 labor charge or that there is full
coverage on a piano so long as it is
shipped at the purchaser’'s expense to
the factory.

There are four basic reasons for con-
sumer unrest concerning warranties, and
title I of this bill is designed to deal with
all of them. In the first place, the bill is
designed to promote consumer under-
standing. Far too frequently, there is a
paucity of information supplied to the
consumer about what in fact is offered
him in that piece of paper proudly la-
beled “warranty.” Many of the most im-
portant questions concerning the war-
ranty are usually unanswered when
there is some sort of product failure.
Who should the consumer notify if his
product stops working during the war-
ranty period? What are his responsibili-
ties after notification? How soon can he
expect a fair replacement? Will repair or
replacement cost him anything? There
is a growing need to generate consumer
understanding by clearly and conspicu-
ously disclosing the terms and conditions
of the warranty and by telling the con-
sumer what to do if his guaranteed prod-
uct becomes defective or malfunetions,
Presently the consumer only learns of
the extent of his warranty coverage when
his guaranteed product becomes defec-
tive or malfunctions and he is told that
the guarantee in question does not cover
the part that has failed, or that the re-
tailer does not handle the manufacturer’s
repair work, or that the guarantee does
not cover labor costs, and so forth.

Second, there is a great need to in-
sure certain basic protection for consum-
ers purchasing consumer products which
have written warranties. Normally when
goods are sold, the law provides that cer-
tain warranties attach by implication.
For example, the law implies a warranty
of fitness for ordinary use or, where the
seller knows that the goods are to be
used by the buyer for a particular pur-
pose, the law implies a warranty of fit-
ness for a particular purpose. The law
allows the seller to disclaim his implied
warranties only by using such words as
“without fault” or “as is” or by expressly
disclaiming the implied warranties when
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issuing an express warranty. While these
rules may do no injustice to commercial
buyers who are sophisticated in the ways
of the marketplace and can judge the
import of the express warranty and the
implication of the disclaimer of the im-
plied warranty, the ordinary purchaser
of consumer products has no such
expertise.

When he receives an express warranty
it is not likely that he will know the
meaning of words which state, for ex-
ample, “this warranty is in lieu of any
other express warranties or the implied
warranties of merchantibility or fitness.”
In fact such a warranty may be limiting
the consumers’ rights rather than ex-
panding them; the issuance of an ex-
press warranty while simultaneously dis-
claiming the implied warranties is an
increasingly common practice which re-
sults in many cases in a document which
could be more accurately described as a
limitation on liability rather than a war-
ranty. Therefore there is a great need to
prohibit the disclaimer of implied war-
ranties when the supplier of consumer
products guarantees his products in
writing.

The third major problem concerning
warranties confronting consumers today
relates to warranty enforcement. Even
when the consumer understands the war-
ranty, and there have been no disclaimers
of implied warranties, consumers fre-
quently are in no better position because
the warrantor does not live up to the
promises he has made. Because enforce-
ment of a warranty through the courts is
prohibitively expensive, there exists no
currently available remedy for consum-
ers to enforce warranty performance. If
warrantors who did not perform their
promises suffered direct economic detri-
ment, they would have strong incentives
to perform. Therefore there is a need to
insure warrantor performance by mone-
tarily penalizing the warrantor for non-
performance—and awarding that penalty
to the consumer as compensation for his
loss. One way to effectively meet this
need is by providing for reasonable at-
torneys’ fees and court costs to successful
consumer litigants, thus making con-
sumer resort to the courts feasible.

In the final analysis many warranty
problems could be cured if products were
made well enough to last the length of
the warranty period and hopefully even
beyond. The need to stimulate the pro-
duction of more reliable products goes
even beyond the warranty area.

Title I of the bill introduced today con-
tains specific provisions designed to meet
each of the needs delineated above. Dis-
closure and labeling requirements are
carefully spelled out. There is a prohi-
bition against the disclaimer of implied
warranties. There is a simplified system
to enable the consumer to determine
which products have full warranties and
therefore, by economic necessity, have
been reliably designed. And there are
provisions providing realistic remedies
for consumers when suppliers fail to live
up to their warranty or service contract
obligations.

Title IT of this bill improves the Fed-
eral Trade Commission’s ability to serve
as a viable consumer protection agency.
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As early as 1938, a minority of the House
committee reporting the Wheeler-Lea
Act criticized the inadequacy of the lim-
ited enforcement powers of the Federal
Trade Commission. The recent awaken-
ing of the agency to its consumer protec-
tion responsibilities has made this lack
of adequate regulatory tools even more
apparent. This bill would give the Com-
mission the tools it needs.

First, the bill provides the Commission
with the power to seek a preliminary in-
junction so that the whistle can be blown
at the moment a violation of the Federal
Trade Commission Act is detected. By
allowing the FTC to immediately stop
an alleged unfair act or practice, it can
do a much better job of protecting con-
sumers.

The bill also enables the Commission
to levy realistic penalties against those
suppliers of consumer goods who commit
unfair or deceptive practices. The Com-
mission’s own attorneys could seek civil
penalties against those who knowingly
violated the Federal Trade Commission
Act, and these penalties will provide a
more realistic deterrent, with a $10,000
maximum per violation.

Title IT of this bill also expressly con-
firms the existing authority of the Fed-
eral Trade Commission to promulgate
trade regulation rules defining specific
unfair deceptive practices, thus enabling
the businessman to understand better
what is expected of him.

Finally, the bill would grant the Com-
mission authority to provide specific
remedial relief to consumers injured by
suppliers who committed unfair decep-
tive acts or practices. Thus, this bill
would allow the Commission to order
specific redress for injured consumers;
no longer would it have to rely merely
upon a slap of the violator’s wrist to
maintain fair play in the marketplace.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the Recorp at this point.

There being no objection, the bill was
ordered to be printed in the REecorp, as
follows:

S. 356

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, That this
Act may be cited as the “Magnuson-Moss
Act'.

TITLE I-—CONSUMER PRODUCT
WARRANTIES
DEFINITIONS

Sec. 101. For the purpose of this Act—

(1) “Commission” means the Federal
Trade Commission,

(2) The term *consumer product” means
any tangible personal property, normally
used for personal, family, or household pur-
poses, including any such property intended
to be attached to or installed in any real
property without regard to whether it is so
attached or installed. However, the provi-
slons affecting consumer products in sec-
tions 102 and 103 of this title shall apply
only to consumer products actually costing
the purchaser more than $5 each.

(3) “Purchaser” or “consumer” means any
person who is in possession of any consumer
product which is subject to a warranty in
writing, other express warranty, implied war-
ranty, or service contract in writing, [which
is offered or given to enforce against the sup-
plier the obligations of the warranty or serv-
ice contract.]
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(4) “Reasonable and necessary mainte-
nance” consists of those operations which
the purchaser reasonably can be expected to
perform or have performed to keep a con-
sumer product operating in a predetermined
Itximnner and performing its intended func-

on.

(5) The term “repair” may at the option
of the warrantor include replacement with
& new, identical or equivalent consumer
product or component(s) thereof.

(6) The term “replacement” or “to re-
place” as used In section 104 of this title, in
addition to furnishing of a new, identical or
equivalent consumer product (or compo-
nent(s) thereof), shall inelude the refund-
ing of the actual purchase price of the con-
sumer product (1) if repair is not commer-
clally practicable or (2) if the purchaser is
willing to accept such refund in lieu of re-
pair or replacement. In the event there is
replacement of a consumer product, the re-
placed consumer product (free and clear of
liens and encumbrances) shall be made
available to the supplier.

(7) “Supplier” means any person (includ-
ing any partnership, corporation, or as-
soclation) engaged in the business of mak-
ing a consumer product or service contract
available to consumers, either directly or
indirectly. Occasional sales of consumer
products by persons not regularly engaged
in the business of making such products
available shall not make such persons “sup-
pliers” within the meaning of this title.

(8) “Warrantor” means any supplier or
other party who gives a warranty in writing.

(8) The term “warranty” includes guar-
anty, and to warrant is to guarantee.

(10) “Warranty in writing” or “written
warranty” means a warranty in writing
against defect or malfunction of a con-
sumer product.

(a) "“Full warranty” means a warranty in
writing against defect or malfunction of a
consumer product which incorporates the
uniform PFederal standards for warranty set
forth in section 104 of this title.

(b) *“Limited warranty” means any war-
ranty in writing against defect or malfunc-
tion of a consumer product subject to the
provisions of this title which does not in-
corporate at a minimum the uniform Fed-
eral standards for warranty set forth in sec-
tion 104 of this title.

(11) A “warranty in writing against defect
or malfunction of a consumer product”
means:

(1) any written afirmation of fact or writ-
ten promise made at the time of sale by a
supplier to a purchaser which relates to the
nature of the material or workmanship and
affirms or promises that such materlal or
workmanship is defect-free or will meet a
specified level of performance over a specl-
fied period of time, or

(i1) any undertaking in writing to refuna,
repair, replace, or take other remedial action
with respect to the sale of a consumer prod-
uct in the event that the product fails to
meet the specifications set forth in the un-
dertaking,
which written affirmation, promise, or un-
dertaking becomes part of the basis of the
bargain between the supplier and the pur-
chaser.

(12) The term “without charge” means
that the warrantor(s) cannot assess the pur-
chaser for any costs the warrantor or his rep-
resentatives incur in connection with the re-
quired repair or replacement of a consumer
product warranted in writing. The term does
not mean that the warrantor must neces-
sarily compensate the purchaser for inci-
dental expenses. However, if any incidental
expenses are incurred because the repair or
replacement is not made within a reasonable
time or because the warrantor imposed an
unreasonable duty upon the purchaser as a
condition of securing repair or replacement,
then the purchaser shall be entitled to re-
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cover such reasonable incidental expenses
in any action against the warrantor for
breach of warranty under section 110(b) of
this title.

DISCLOSURE REQUIREMENTS

Sec. 102. (a) In order to improve the ade-
quacy of information available to consumers,
prevent deception, and improve competi-
tion in the marketing of consumer products,
the Commission is authorized to issue rules,
in accordance with section 109 of this title
which may (1) prescribe the manner and
form in which Information with respect to
any written warranty shall be clearly and
conspicuously presented or displayed when
such information is contained in advertising,
labeling, point-of-sale material, or other rep-
resentations in writing; and

(2) require the incluson In any written
warranty, in simple and readily understood
language, fully and conspicuously disclosed,
which items of information may include,
among others:

(A) The clear identification of the name
and address of the warrantor.

(B) Identlty of the class or classes of per-
sons to whom the warranty is extended.

(C) The products or parts covered.

(D) A statement of what the warrantor
will do in the event of a defect or malfunc-
tion—at whose expense—and for what period
of time,

(E) A statement of what the purchaser
must do and expenses he must bear.

(F) Exceptions and exclusions from the
terms of the warranty.

(G) The step-by-step procedure which the
purchaser should take In order tc obtain
performance of any obligation under the
warranty, including the ldentification of any
class of persons authorized to perform the
obligations set forth in the warranty,

(H) On what days and during what hours
the warrantor will perform his obligations.

(I) The period of time within which, after
notice of malfunction or defect, the war-
rantor will under normal circumstances re-
pair, replace, or otherwise perform any obli-
gations under the warranty.

(J) The avallability of any informal dis-
pute settlement procedure offered by the
warrantor and a recital that the purchaser
must resort to such procedure before pursu-
ing any legal remedies in the courts.

(K) A recital that any purchaser who suc-
cessfully pursues his legal remedies in court
may recover the reasonable costs incurred,
including reasonable attorneys’ fees.

Nothing in this title shall be deemed to
authorize the Commission to prescribe the
duration of warranties given or to require
that a product or any of its components be
warranted, except that the Commission may
prescribe rules pursuant to section 553 of
title 5, United States Code, that the term of
a warranty or service contract shall be ex-
tended to correspond with any period in ex-
cess of a reasonable perlod (not less than ten
days) during which the purchaser is deprived
of the use of a product by reason of a defect
or malfunction. Further, except as provided
in section 104, nothing in this title shall be
deemed to authorize the Commission to pres-
cribe the scope or substance of written
warranties.

DESIGNATION OF WARRANTIES

Sec. 103. (a) Any supplier warranting in
writing a consumer product shall clearly and
conspicuously designate such warranty as
provided herein unless exempted from doing
80 by the Commission pursuant to section
109 of this title:

(1) If the written warranty incorporates
the uniform Federal standards for warranty
set forth in section 104 of this title and
does not 1imit the liability of the warrantor,
then it shall be conspicuously designated as
“full (statement of duration)"” warranty,
guaranty, or word of similar meaning. If the
written warranty incorporates the uniform
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Federal standards for warranty set forth in
section 104 of this title and limits the liabil-
ity of the warrantor as permitted by this Act
and applicable State law, then it shall be
conspicuously designated as “full (statement
of duration)’ warranty, guaranty or word of
similar import “but with limitations on
liability.” “Statement of duration’ means the
disclosure of the warranty period measured
either by time or by some relevant measure of
usage, such as “mileage.” A warrantor ls-
suing a written warranty in compliance with
Federal standards shall also attempt in good
falth to cause the disclosure of the duration
of the warranty period to the purchaser prior
to the time of purchase through advertising,
by providing point-of-sale materials, or by
other reasonable means,

(2) If the written warranty does not in-
corporate the Federal standards for warranty
set forth in section 104 of this title, then it
shall be designated in such manner so as to
indicate clearly and conspicuously the lim-
ited scope of the coverage afforded.

(b) Written statements or representations
such as expressions of general policy con-
cerning customer satisfaction which are not
subject to any specific limitations shall not
be deemed to be warranties in writing for
purposes of sections 102, 103, and 104 of this
title but shall remain subject to the provi-
slons of the Federal Trade Commission Act
and section 110 of this title.

FEDERAL STANDARDS FOR WARRANTY

Sec. 104. (a) Any supplier warranting in
writing a consumer product must undertake
at & minimum the following duties in order
to be deemed to have incorporated the uni-
form Federal standards for warranty:

(1) to repair or replace any malfunction-
ing or defective warranted consumer prod-
uct;

(2) within a reasonable time; and

(3) without charge.

In fulfilling the above duties the warrantor
shall not impose any duty other than noti-
ficatlion upon any purchaser as a condition
of securing repair or replacement of any mal~
functioning or defective consumer product
unless the warrantor can demonstrate that
such a duty is reasonable. In a determina-
ticn by a court or the Commission of wheth-
er or not any such additional duty or duties
are reasonable, the magnitude of the eco-
nomic burden necessarily imposed upon the
warrantor (including costs passed on to the
purchaser) shall be weighed against the mag-
nitude of the burdens of inconvenience and
expense necessarily Imposed upon the pur-
chaser.

(b) The ahove duties extend from the war-
rantor to the consumer,

(c) The performance of the duties enu-
merated in subsection (a) of this section
shall not be required of the warrantor if he
can show that damage while in the posses-
sion of the purchaser or unreasonahle use
(including failure to provide reasonable and
necessary maintenance) caused any war-
ranted consumer product to malfunction or
become defective.

(d) If repair is necessitated an unreason-
able number of times during the warranty
period the purchaser shall be entitled to
demand and recelve replacement of the con-
sumer product.

FULL AND LIMITED WARRANTING OF A CONSUMER
PRODUCT

Sec. 105. Nothing in this title shall pro-
hibit the selling of a consumer product
which has both full and limited warranties
if such warrantles are clearly and conspicu-
ously differentiated.

SERVICE CONTRACTS

Sec. 108, Nothing in this title shall be con-
strued to prevent a supplier from selling a
sevice contract to the purchaser in addi-
tion to or in lieu of a warranty in writing
if such contract fully and conspicuously
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discloses in simple and readily understood
language the terms and conditions. The
Commission is authorized to determine in
accordance with section 109 of this title the
manner and form in which the terms and
conditions of service contracts shall be
clearly and conspicuously disclosed.

DESIGNATION OF REPRESENTATIVES

Bec. 107. Nothing in this title shall be
construed to prevent any warrantor from
making any reasonable and equitable ar-
rangements for representatives to perform
duties under a written warranty: Provided,
That no such arrangements shall relieve the
warrantor of his direct responsibilities to the
purchaser or necessarily make the repre-
sentative a cowarrantor.

LIMITATION ON DISCLAIMER OF IMPLIED
WARRANTIES

Bec. 108. (a) There shall be no express
disclaimer of implied warranties to a pur-
chaser if any warranty in writing or service
contract in writing of a consumer product
is made by a suppllier to a purchaser,

(b) For purposes of this title, implied war-
ranties may not be limited as to duration
expressly or impliedly through a deslgnated
warranty in writing or other express war-
ranty.

FEDERAL TRADE COMMISSION

Sec. 109. The Commission is authorized to
establish rules pursuant to section 553, title
5, United States Code, upon a public record
after an opportunity for an agency hearing
structured so as to proceed as expeditiously
as practicable, to prescribe the manner and
form in which information with respect to
any written warranty shall be disclosed and
the items of information to be included in
any written warranty as provided in section
102; to prescribe the manner and form in
which terms and conditions of service con-
tracts shall be disclosed as provided In sec-
tion 106; to determine when a warranty in
writing does not have to be designated in
accordance with section 103 of this title; to
define in detail the disclosure requirements
in paragraph (2) of subsection (a) of sec-
tlon 103; and to define in detall the duties
set forth in subsection (a) and (d) of sec-
tion 104 of this title and their applicability
to warrantors of different categories of con-
sumer products with *“full" warranties.

PRIVATE REMEDIES

Sec. 110. (a) Congress hereby declares it to
be its policy to encourage suppliers to estab-
lish procedures whereby consumer disputes
are fairly and expeditiously settled through
informal dispute settlement mechanisms.
Such informal dispute settlement procedures
should be created by suppliers in cooperation
with independent and governmental entities
pursuant to guidelines established by the
Commission, If a supplier incorporates any
such informal dispute settlement procedure
in any written warranty or service contract,
such dispute procedure shall initially be used
by any consumer to resolve any complaint
arising under such warranty or service con-
tract. The bona fide operation of any such
dispute procedure shall be subject to review
by the Commission on its own initiative or
upon written complaint filled by any injured
party.

(b) Any purchaser damaged by the failure
of a supplier to comply with any obligations
assumed under a written warranty or service
contract in writing subject to this title may
bring suit for breach of such warranty or
service contract in an appropriate district
court of the United States subject to the
Jurisdictional requirements of section 1331,
title 28, United States Code, and any pur-
chaser damaged by the failure of a supplier
to comply with any obligations assumed un-
der an express or implied warranty or service
contract subject to this title may bring suit
in any State or District of Columbia court of
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competent jurisdiction: Provided, That prior
to commencing any legal proceeding for
breach of warranty or service contract, any
purchaser must have afforded the supplier a
reasonable opportunity to cure the breach
including the utilization of any informal dis-
pute settlement mechanisms established pur-
suant to subsection (a) of this section. Noth-
ing In this subsection shall be construed to
change in any way the jurisdictional pre-
requisites or venue requirements of any
State.

(e) Any purchaser who shall finally prevail
in any sult or proceeding for breach of an
express or implied warranty or service con-
tract obligation brought under sectlon (b)
of this section shall be allowed by the court
of competent jurisdiction to recover as part
of the judgment a sum equal to the aggre-
gate amount of cost and expenses (including
attorneys’ fees based on actual time ex-
pended) determined by the court to have
been reasonably incurred by such purchaser
for or in connection with the institution and
prosecution of such suit or proceeding unless
the court in Its discretion shall determine
that such an award of attorneys’ fees would
be inappropriate.

(d) (1) For the purposes of this section, an
“express warranty” is created as follows:

(A) Any affirmation of fact or promise
made by a supplier to the purchaser which
relates to a consumer product or service and
becomes part of the hasis of the bargain
creates an express warranty that the con-
sumer product or service shall conform to
the affirmation or promise.

(B) Any description of a consumer prod-
uct which is made part of the bargain creates
an express warranty that the consumer prod-
uct shall conform to the description.

(C) Any sample or model which is made
part of the basis of the bargain creates an
express warranty that the consumer product
shall conform to the sample or model.

It is not necessary to the creation of an ex-
press warranty that the supplier use formal
words such as “warranty” or “guaranty” or
that he have a specific intention to make a
warranty, but an affirmation merely of the
value of the consumer product or service or a
statement purporfing to be merely the sup-
plier's opinion or commendation of the con-
sumer product or service does not create a
warranty.

(2) Only the supplier actually making an
affirmation of fact or promise, a description,
or providing a sample or model shall be
deemed to have created an express war-
ranty under this section and any rights
arising thereunder may only be enforced
against such supplier and no other supplier.

GOVERNMENT ENFORCEMENT

Sec. 111. (a) It shall be unlawful and a
violation of section 65(a)(1) of the Federal
Trade Commission Act (15 U.8.C. 66(a) (1))
for any person (including any partnership,
corporation, or assoclation) subject to the
provisions of this title to fall to comply with
any requirement imposed on such person by
or pursuant to this title or to violate any
prohibition contained in this title.

(b) (1) The district courts of the United
States shall have jurisdiction to restrain
violations of this title in an action by the
Attorney General or by the Commission by
any of its attorneys designated by it for such
purpose., Upon a proper showing, and after
notice to the defendant, a temporary re-
straining order or preliminary injunction
may be granted without bond under the same
conditions and princlples as injunctive relief
agalnst conduct or threatened conduct that
will cause loss or damage is granted by courts
of equity: Provided, however, That if a com-
plaint i1s not filed within such period as may
be specified by the court after the issuance
of the restraining order or preliminary in-
Junction, the order or injunction may, upon
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motion, be dissolved. Whenever it appears to
the court that the ends of justice require
that other persons should be parties in the
action, the court may cause them to be
summoned whether or not they reside in the
district in which the court is held, and to
that end process may be served in any
district.

(2) Civil Investigative Demands.

(1) Whenever the Attorney General has
reason to belleve that any person under in-
vestigation may be in possession, custody, or
control of any documentary material, rele-
vant to any violation of this title, he may,
prior to the institution of a proceeding under
this section cause to be served upon such
person, a civil investigative demand requiring
such person to produce the documentary
material for examination.

(il) Each such demand shall—

(1) state the nature of the conduct al-
leged to constitute the violation of this title
which is under investigation;

(2) describe the class or classes of docu-
mentary material to be produced thereunder
with such definiteness and certainty as to
permit such material to be fairly identified;

(3) prescribe a return date which will pro-
vide a reasonable period of time within which
the material so demanded may be assembled
and made available for inspection and copy-
ing or reproduction; and

(4) identify the custodian to whom such
material shall be furnished.

(ii1) No demand shall—

(1) contain any requirement which would
be held unreasonable if contained in a sub-
pena duces tecum issued by a court of the
United States in a proceeding brought under
this section; or

(2) requires the production of any docu-
mentary evidence, which would be privileged
from disclosure if demanded by a subpena
duce tecum issued by a court of the United
States In any proceeding under this section.

(iv) Any such demand may be served at any
place within the territorial jurisdiction of
any court of the United States.

(v) Service of any such demand or of any
petition filed under subparagraph (vii) of
this section may be made upon a person,
partnership, corporation, association, or other
legal entity by—

(1) delivering a duly executed copy thereof
to such person or to any partner, executive
officer, managing agent, or general agent
thereof, or to any agent thereof authorized
by appointment or by law to receive service
of process on behalf of such person, partner-
ship, corporation, association, or entity;

(2) delivering a duly executed copy thereof
to the principal office or place of business
of the person, partnership, corporation,
association or entity to be served: or

(3) depositing such copy in the United
States malls, by registered or certified mail
duly addressed to such person, partnership,
corporation, association, or entity at its
principal office or place of business.

(vi) A verified return by the individual
serving any such demand or petition setting
forth the manner of such service shall be
proof of such service. In the case of service
by registered or certified mail, such return
shall be accompanied by the return post
office receipt of delivery of such demand.

(vil) The provisions of sections 4 and 5
of the Antitrust Civil Process Act (15 US.C.
1313, 1314) shall apply to custodians of mute-
rial produced pursuant to any demand and to
Judicial proceedings for the enforcement of
any such demand made pursuant to this sec-
tlon: Provided, however, That documents and
other information obtained pursuant to any
civil investigative demand issued hereunder
and in the possession of the Department of
Justice may be made avallable to duly au-
thorized representatives of the Commission
for the purpose of investigations and proceed-
ings under this title and under the Federal
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Trade Commission Act subject to the limita-
tions upon use and disclosure contained in
section 4 of the Antitrust Civil Process Act
(15 U.S.C. 1313).

SAVING PROVISION

Sec. 112. Nothing contained in this title
shall be construed to repeal, invalidate, or
supersede the Federal Trade Commission Act
(156 U.S.C. 41 et seq.) or any statute defined
therein as an Antitrust Act.

SCOPE

Sec. 113. (a) The provisions of this title
and the powers granted hereunder to the
Commission and Attorney General shall ex-
tend to all sales of consumer products and
service contracts affecting interstate com-
merce.

(b) Labeling, disclosure, or other require-
ments of a State with respect to written war-
rantles and performance thereunder, in-
consistent with those set forth in section 102,
103, or 104 of this title or with rules and
regulations of the Commission issued in ac-
cordance with the procedures set forth in sec-
tion 109 of this title, or with guidelines.of the
Commission shall not be applicable to war-
ranties complying therewith. However, if,
upon application of an appropriate State
agency, the Commission determines (pursu-
ant to rules issued In accordance with the
Federal Trade Commission Act, as amended)
that any requirement of such State (other
than a labeling or disclosure requirement)
covering any transaction to which this title
applies (1) affords protection to consumers
greater than the requirements of this title
and (2) does not unduly burden interstate
commerce, then transactions complying with
any such State requirement shall be exempt
from the provislions of this title to the extent
specified in such determination for as long
as the State continues to administer and en-
force effectively any such greater require-
ment.

(¢) Nothing in this title shall be construed

to supersede any provision of State law re-
garding consequential damages for injury to
the person or any State law restricting the
ability of a warrantor to limit his llability.

EFFECTIVE DATE

Sec. 114. (a) Except for the limitations in
subsection (b) of this section, this title shall
take effect six months after the date of its
enactment but shall not apply to consumer
products manufactured prior to such effective
date.

(b) Those requirements in this title which
cannot be reasonably met without the pro-
mulgation of rules by the Commission shall
take effect six months after the final pub-
lication of such rules: Provided, That the
Commission, for good cause shown, may pro-
vide designated classes of suppliers up to an
additional six months to bring their written
warranties into compliance with rules pro-
mulgated pursuant to this title.

(¢) The Commission shall promulgate ini-
tial rules for initial implementation of this
title including guidelines for establishment
of informal dispute settlement procedures
pursuant to section 110(a) as soon as pos-
sible after enactment but in no event later
than one year after the date of enactment.

TITLE II—FEDERAL TRADE COMMISSION
IMPROVEMENTS

Bec. 201. Section 5 of the Federal Trade
Commission Act (15 U.S.C. 45) is amended
by striking out the words “in commerce"
wherever they appear and Inserting in lieu
thereof “affecting commerce”.

Sec. 202. Section 5(a) of the Federal Trade
Commission Act (15 U.B.C. 45(a) ) is amended
by inserting after paragraph (8) thereof the
following new paragraph:

“(7) The Commission may initiate civil
actions in the district courts of the United
States against persons, partnerships, or cor-
porations engaged in any act or practice
which is unfair or deceptive to a consumer
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and is prohibited by subsection (a)(1l) of
this section with actual knowledge or knowl-
edge fairly implied on the basis of objective
circumstances that such act Is unfair and
deceptive and is prohibited by subsection
{(a) (1) of this section, to obtain a civil pen-
alty of not more than $10,000 for each such
violation. The Commission may compromise,
mitigate, or settle any action for a civil pen-
alty if such settlement is accompanied by &
public statement of its reasons and approved
by the court.”

Sec. 203. Section 5(a) of the Federal Trade
Commission Act (15 U.S.C. 46(a) ) is amended
by inserting after paragraph (7) as added by
section 202 of this Act the following new
paragraph:

“(8) After an order of the Commission to
cease and desist from engaging in acts or
practices which are unfair or deceptiveg to
consumers and proscribed by section 5(a) (1)
of this Act has become final as provided in
subsection (g) of this section, the Commis-
sion, by any of its attorneys designated by it
for such purpose, may institute civil ac-
tions in the district courts of the United
States to obtain such relief as the court shall
find necessary to redress injury to consum-
ers caused by the acts or practices which
were the subject of the cease and desist or-
der, including but not limited to, recision or
reformation of contracts, the refund of money
or return of property, public notification of
the violation, and the payment of damages;
except that nothing in this section is in-
tended to authorize the imposition of any
exemplary or punitive damages. The court
shall cause notice to be given reasonably
calculated, under all the circumstances, to
appraise all consumers allegedy injured by
the defendant's acts of the pendency of the
action. No action may be brought by the
Commission under this subsection more than
two years after an order of the Commission
upon which such action is kased has be-
come final. Any action initiated by the Com-
mission under this section may be consoli-
dated as the court deems appropriate with
any other action requesting the same or sub-
stantially the same relief upon motion of
either party.

SEc. 204. Section 5(1) of the Federal Trade
Commission Act (15 U.S.C. 4(1)) is amended
by striking subsection (1) and inserting in
lieu thereof the following new paragraph:

“(1) Any person, partnership, or corpora-
tion who violates an order of the Commis~
sion after it has become final, and while such
order is in effect, shall forfeit and pay to the
United States a civil penalty of not more
than $10,000 for each violation, which shall
accrue to the United States and may be re-
covered in a civil action brought by the
United States or the Commission in its own
name by any of its attorneys designated by
it for such purpose. Each separate violation
of such an order shall be a separate offense,
except that in the case of a violation through
continuing failure or neglect to obey a final
order of the Commission each day of con-
tinuance of such failure or neglect shall be
deemed a separate offense. In such actions,
the United States district courts are em-
powered to grant mandatory injunctions and
such other and further equitable relief as
they deem appropriate in the enforcement of
such final orders of the Commission.”

Sec. 205. Section 6 of the Federal Trade
Commission Act (156 U.S.C. 46) is amended
by striking out the words “in commerce"
wherever they appear and inserting in lieu
thereof *“In or whose business affects
commerce”.

SEec. 206. Section 6(g) of the Federal Trade
Commission Act (15 U.S.C. 46(g) ) is amended
by striking subsection (g) and inserting in
lieu thereof the following:

“(g) From time to time to classify corpora-
tions and to make rules and regulations for
the purposes of carrying out the provisions
of this Act. SBuch rules and regulations as
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are specifically provided for hereinafter shall
be promulgated in the following manner and
shall have the stated substantive force and
effect:

“(1) The Commission is authorized to issue
procedural rules to carry out the provisions
of this Act. Any such rule shall be promul-
gated in accordance with section 553 of title 5
of the United States Code and without regard
to the exemption in subsection (b) thereof
for rules of agency procedure or practice.

“{(2) The Commission is hereby authorized
to issue legislative rules defining with
specificity acts or practices which are unfair
or deceptive to consumers and which section
5(a) (1) of this Act proscribes.

*“(1) When issuing legislative rules the
Commission shall (a) issue an order of pro-
posed rulemaking stating with particularity
the reason for the rule; (b) allow interested
persons at least thirty days to comment on
the proposed rule in writing or at an agency
hearing and make all such comments pub-
licly available; (c) provide the Commission
staff and other persons an opportunity to
respond within a designated period of time to
comments initially received and make such
responses publicly available; (d) if on the
facts upon which the proposed rule is based,
provide for an agency hearing in accordance
is a disparity of views concerning material
facts upon which the proposed rule is based.
provide for an agency hearing in accordance
with sections 556 and 6567 of title 5 of the
United States Code at which the Commis-
sion may permit cross-examination (limited
as to scope or subject matter) by on or more
parties as representatives of all parties having
similar interests; (e) promulgate a final rule
based on the record compiled in accordance
with subparagraphs (b), (c¢), and, if appli-
cable, subparagraph (d) of this paragraph.

“(i1) Following the final promulgation by
the Commission of any legislative rule that
rule and a brief in its support based upon
the Commission proceedings shall be re-
ferred to the House of Representatives and
the Senate. If within sixty calendar days
(which sixty days, however, shall not in-
clude days on which either the House of Rep~
resentatives or the Senate 1s not in session
because of an adjournment of more than
thirty calendar days to a day certain) from
the date of referral the Senate or the House
of Representatives by resolution do not dis-
approve the rule, it shall become effective.

“(iii) Following the final promulgation
by the Commission of any legislative rule,
any interested person may, at any time prior
to the tenth day after the expiration of the
period for review as provided in subparagraph
(ii) of this paragraph, file a petition for a
judicial review of such determination. A copy
of the petition shall be forthwith transmitted
by the clerk of the court to the Chairman of
the Commission or the officer designated by
him for that purpose. The Commission shall
file in the court the record of the proceedings
on which the Commission based its rule, as
provided in section 2112 of title 28 of the
United States Code.

“(iv) If the petitioner applies to the court
for leave to adduce additional evidence, and
shows to the satisfaction of the court that
such additional evidence is material and that
there was no opportunity to adduce such
evidence in the proceeding before the Com-
mission, the court may order such addi-
tional evidence (and evidence in rebuttal
thereof) to be taken before the Commission
in a hearing or in such other manner, and
upon such terms and conditions, as to the
court may seem proper. The Commission may
modify its findings as to the facts, or make
new findings, by reason of the additional evi-
dence so taken, and it shall file any such
modified or new findings, and i{ts recommen-
dation, if any, for the modification or set-
ting aside of its original determination, with
the return of such additional evidence. Upon
the filing of the petition, the court shall have
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jurisdiction to review the determination of
the Commission in accordance with chapter
7 of title 5 of the United States Code, includ-
ing that provision requiring the rule to be
supported by substantial evidence on the
basis of the entire record before the court
(including any additional evidence adduced).

‘““(v) Any legislative rule which has become
final shall have prospective application only.

“(vl) Nothing in this Act shall be deemed
to foreclose judiclal review of a legislative
rule when the Commission Issues a final or-
der based upon such rule.

“(vil) Whenever the Commission deter-
mines in a rulemaking proceeding pursuant
to paragraph (g)(2) that uniformity in the
engagement of any act or practice in com-
pliance with a rule issued pursuant to para-
graph (g)(2) is in the public interest and
necessary to carry out the intent of this
Act, the Commission shall include in such
rule a description of the extent to which
such rule will preempt state and local re-
quirements relating to the same acts or
practices affected by the Commission's rule.
The reasons for preemption, or lack thereof,
including the extent of consideration given
to the need for uniformity, shall be set forth
in the rule with specificity.

Upon petition by any State, or political
subdivision thereof, the Commission may,
by rule, after notice and opportunity for
presentation of views, exempt from the
provisions of this subsection, under condi-
tions as it may impose, any state or local
requirement that (1) affords protection to
consumers greater than that provided In
the applicable Commission rule, (2) Is re-
quired by compelling local conditions, and
(3) does not unduly burden interstate com-
merce. The Commission shall maintain con-
tinuing jurisdiction over those states or lo-
calities specifically exempted under this sub-
section, and may withdraw the exemption
granted whenever it is determined that the
state or locality is not efficlently enforcing
its requirements or that such exemption is no
longer in the public interest.

“(3) Any person seeking judicial review
of a rule may obtain such review in the
United States Court of Appeals for the Dis-
trict of Columbia Circuit, or any eircult
where such person resides or has his principal
place of business.”

Sec. 207. Section 9 of the Federal Trade
Commission Act (15 U.S.C. 49) is amended
by—

(a) deleting the word “corporation” in the
first sentence of the first unnumbered para-
graph and inserting in lieu thereof the word
“party”.

(b) inserting after the word “*Commission™
in the second sentence of the second unnum-
bered paragraph the phrase “acting through
any of its attorneys designated by it for such
purpose'’;

(c) deleting the fourth unnumbered para-
graph and inserting in lieu thereof the fol-
lowing:

“Upon application of the Attorney General
of the United States or the Commission, act-
ing through any of its attorneys designated
by it for such purpose, the district courts
of the United States shall have jurisdiction
to issue writs of mandamus commanding any
person or corporation to comply with the
provisions of this Act or any order of the
Commission made in pursuance thereof.”

Sec. 208. Section 10 of the Federal Trade
Commission Act (15 U.S.C. 50) is amended
by deleting the third unnumbered paragraph
and inserting in lieu thereof the following:

“If any corporation required by this Act
to file any annual or special report shall fail
to do so within the time fixed by the Com-
mission for filing the same, and such fallure
shall continue for thirty days after notice
of such default, the corporation shall for-
feit to the United States the sum of $100
for each and every day of the continuance
of such faflure, which forfeiture shall be pay-
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able into the Treasury of the United States
and shall be recoverable in a civil sult
brought by the United States or by the Com-
mission, acting through any of its attorneys
designated by it for such purpose, in the
district where the corporation has its prin-
cipal office or in any district in which it shall
do business.”

Sec, 209. Section 12 of the Federal Trade
Commission Act (15 U.S8.C. 52) is amended
by striking out the words "in commerce”
wherever they appear and inserting in lleu
thereof “in or having an effect upon com-
merce.”

Sec. 210. Section 13 of the Federal Trade
Commission Act (15 U.S.C. 53) is amended
by redesignating “(b)* as “(¢)"” and insert-
ing the following new subsection:

“(b) Whenever the Commission has rea-
son to believe—

“(1) that any person, partnership, or cor-
poration is engaged in, or is about to engage
in, any act or practice which is unfair or
deceptive to a consumer, and is prohibited
by section 5, and

“(2) that the enjoining thereof pending
the issuance of a complaint by the Com-
mission under section 5, and until such com-
plaint is dismissed by the Commission or
set aslde by the court on review, or the
order of the Commission made thereon has
become final within the meaning of section
5, would be to the interest of the public—
the Commission by any of its attorneys
designated by it for such purpose may bring
suit in a distriect court of the United States
to enjoin any such act or practice. Upon a
proper showing, and after notice to the
defendant, a temporary restraining order or
a preliminary injunction may be granted
without bond under the same conditions
and principles as injunctive rellef against
conduct or threatened conduct that will
cause loss or damage s granted by courts
of equity: Provided, however, That if a com-
plaint under section 5 is not filed within
such period as may be specified by the court
after the Issuance of the temporary restrain-
ing order or preliminary injunction, the or-
der or Injunction shall be dissolved by the
court and be of no further force and effect.
Any such suit shall be brought in the dis-
trict in which such person, partnership, or
corporation resides or transacts business.”

Sec. 211, Nothing in this title shall be con-
strued to give the Commission authorlty over
the Federal National Mortgage Association,
the National Corporation for Housing Part-
nerships or any financial institution which
is subject to regulation by the Federal De-
posit Insurance Corporation, the Federal
Savings and Loan Insurance Corporation, the
National Credit Union Administration, or
the Federal Home Loan Bank Board against
acts or practices unfair or deceptive to con-
sumers.

Mr. MOSS. Mr. President, I wish to
join the distinguished chairman of the
Senate Commerce Committee in intro-
ducing the warranty-FTC bill. This bill
will truly improve the position of the
American consumer, both by removing
the abuse and ignorance surrounding
warranties, and by providing the Fed-
eral Trade Commission with the tools it
badly needs to do an effective job.

Title I of this bill deals with warran-
ties, and warranties are the source of
many consumer complaints. The need
for warranty reform has become appar-
ent ever since the midsixties, when the
Federal Trade Commission and the Sen-
ate Commerce Committee began inves-
tigating consumer product warranties.
The basic warranty legislation contained
in this bill has been passed by the Senate
twice already, and the need has never
been greater than it is now.

January 12, 1973

One of the most important effects of
this bill will be its ability to relieve con-
sumer frustration by promoting under-
standing and providing meaningful rem-
edies. This bill should also foster intel-
ligent consumer decisions by making
warranties understandable. At the same
time, warranty competition should be
fostered since consumers would be able
to judge accurately the content and dif-
ferences between warranties and com-
peting consumer products.

Title I of this bill also provides greater
assurance of warranty performance, by
doing two important things. First, the
bill provides the consumer with an eco-
nomically, feasible private right of action
so that when a warrantor breaches his
warranty or service contract obligations,
the consumer can have effective redress.
Reasonable attorneys fees and expenses
are provided for the successful consumer
litigant, and the bill is further refined so
as to place a minimum extra burden on
the courts by requiring as a prerequisite
to suit that the purchaser give the sup-
plier reasonable opportunity to settle the
dispute out of court, including the use of
a fair and formal dispute settlement
mechanism which the bill encourages
suppliers to set up under the general
supervision of the Federal Trade Com-
mission. A greater likelihood of warran-
tor performance is also assured through
prohibition of express disclaimers of im-
plied warranties.

Perhaps one of the potentially most
important and long range effects of this
bill resides in its attempt to assure bet-
ter product reliability. The bill does not
mandate any particular life span or re-
liability quotient for consumer products,
but instead attempts to organize the
rules of the warranty game in such a
fashion as to stimulate manufacturers,
for competitive reasons, to produce more
reliable products. This is accomplished
using the rules of the marketplace by
giving the consumer enough informa-
tion and understanding about warran-
ties so as to enable him to look to the
warranty duration of a guaranteed prod-
uct as an indicator of product reliability.

Today when a consumer purchases a
major product such as an automobile, he
receives a warranty which he naturally
assumes gives him the right to have the
car repaired if it breaks down or proves
defective during the warranty period. He
is usually in for a rude shock when he
discovers that in fact the warranty he
has received could more accurately be
described as a limitation on liability
rather than a warranty; he discovers his
rights have been diminished rather than
inereased by receipt of this document.
The warranty may cover a defective
transmission seal costing $1 but not a
$150 installation charge, or he may dis-
cover that factory approval is required
and he will have to wait for repair of his
automobile for a lengthy period while
that is accomplished. Another common
occurrence is that the warranty will not
cover many defects; it will be strictly
limited in its coverage in such way as to
exclude the most common items of
breakage and shoddy manufacture. With
the possible exception of American Mo~
tors’ buyer protection plan, the usual
American car warranty does not cover
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the majority of defects consumers typi-
cally discover in their new cars. Further-
more, the purchaser will soon discover
that the implied warranties which would
have come by operation of law with the
purchase of this automobile may have
been waived by acceptance of the ex-
press warranty. If the implied warran-
ties were not so waived, all the “unmer-
chantable” aspects of the product, or
those defects in it which make it unfit
for its ordinary intended purposes,
would be covered by the implied war-
ranties.

This sad state of affairs I have just
portrayed will be significantly changed
by passage of this bill. The same pur-
chaser I have been discussing, upon re-
ceipt of his warranty with the purchase
of an automobile would be in a far dif-
ferent situation. First of all, the warranty
would be designated on its face as being
either a “full” warranty, covering all
parts and labor for the designated period,
or a “partial” warranty, which does not
require repair or replacement without
charge. All warranties which are not
“full” would have to indicate their limi-
tations at the top in bold print. For ex-
ample, a warranty providing free parts
for 1 year might be designated “l-year
parts-only warranty.”

Currently, the only warranty offering
full protection during the warranty pe-
riod for the consumer of American auto-
mobiles is American Motors Corp.’s buyer
protection plan. This bill would encour-
age more manufacturers to issue “full”
warranties and would also prohibit the
disclaimer of implied warranties when
a written warranty or service contract
in writing is made. Thus, when a con-
sumer buys a product with a *“full” war-
ranty, he can expect all defects coming
to light within the warranty period to
be fixed without charge. Furthermore,
the bill will enable consumers to differ-
entiate between products on the basis of
reliability, using the warranty duration
as an index of the durability. If a war-
rantor fails to live up to his obligations,
fair settlement procedures and economi-
cally feasible private rights of action are
provided for.

In the 1960’s the Federal Trade Com-
mission concluded that warranty reform
was needed. In the 91st Congress, basic
warranty reform passed the Senate. In
the 92d Congress warranty reform again
passed the Senate, by an overwhelming
margin. This reform is needed more than
ever now, and I, therefore, urge early
passage of this bill which represents a
further refinement of the legislation
which passed the Senate last Congress.

Most changes reflect technical im-
provements or clarifications, but some
substantive improvements have also
been made. For example, the definition
of “purchaser” has been changed to in-
clude the recipient of an implied war-
ranty and is not limited in scope to that
class of persons designated in the war-
ranty. In addition, the warranty desig-
nation requirements have been ad-
justed to permit the consumer to differ-
entiate between a “full” warranty with
limitation of liability and a “full” war-
ranty without limitation of liability: and
there is an express statement in the bill
that a State can restrict the ability of
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a warrantor to limit his liability—for
example, by amending section 2-719 of
the Uniform Commercial Code.

Section 203, dealing with the power of
the Federal Trade Commission to insti-
tute civil actions to redress injury to
consumers resulting from unfair or de-
ceptive acts or practices, has been modi-
fied to clarify the procedures that the
Federal Trade Commission and court
would follow in granting consumers re-
dress. Finally, section 206, which con-
firms the Federal Trade Commission’s
power to promulgate legislative rules,
has been amended to correspond to its
form when reported by the Senate Com-
merce Committee in the fall of 1971,
thereby assuring fairness to all parties
concerned without dragging out the pro-
ceedings so that the Commission is effec-
tively strangled.

By Mr. MAGNUSON (for himself,
Mr. Baker, Mr. Hart, Mr.
HarTKE, Mr. HoLrLings, Mr.
JACKSON, Mr. Moss, and Mr.
TUNNEY) :

S. 357. A bill to promote commerce
and amend the Federal Power Act to
establish a Federal Power Research and
Development program to inecrease effi-
ciencies of electric energy production and
utilization, reduce environmental im-
pacts, develop new sources of clean en-
ergy, and for other purposes. Referred
to the Committee on Commerce.

FEDERAL POWER RESEARCH AND DEVELOPMENT
ACT

Mr. MAGNUSON. Mr, President, I be-
lieve it essential that a comprehensive,
balanced Federal energy research and
development program be undertaken.
There is little doubt that a significant
number of promising technical options
exist for alleviating the Nation’s shortage
of clean energy. Many of them would
provide relief from the energy-environ-
ment crisis we face. New priorities should
be established to balance our needs for
energy, environmental guality, consumer
protection and our capability to control
developing technologies.

Uncertainties of fuel supply and un-
foreseen difficulties or social costs asso-
ciated with new developments mandate
that a U.S. energy research and devel-
opment program be broad-based and
flexible. No single technology should
dominate our efforts lest we become ir-
revocably committed to technologies
which may one day be judged sociably
unacceptable.

A major R. & D. program is needed be-
cause power demands are rapidly in-
creasing. Although electricity is the
cleanest form of energy at the point of
consumption, its generation and trans-
mission raise serious environmental and
resource problems. These problems will
WOrsen as consumption ETOWS unless new
technologies and new sources of energy
are developed.

Coal, our most abundant fossil fuel,
is currently used to generate about half
of our electric energy and even with the
growth of nuclear power, coal continues
to be a major source. Unfortunately, its
production and use raise serious prob-
lems. Coal mining scours the landscape
through heedless strip mining and sub-
jects thousands of miners to both sudden
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and cumulative disaster through tragic
accidents and the long-term ravages of
black lung. Its use in generating electric
power produces vast quantities of de-
bilitating air pollutants—sulfur oxides,
nitrogen oxides, particulates and other
pollutants such as traces of mercury—as
well as mountains of solid waste.

Oil used to generate electric power also
generates air pollutants, although in
lesser quantities. However, there is a
tightness in its supply, particularly in
low-sulfur sources. A key problem is that
natural gas, our cleanest energy source,
is inappropriate for use in electric power
generation so long as other higher pri-
ority uses are not satisfied.

Nuclear power, the result of large R. &
D. expenditures by the Federal Govern-
ment over the past 25 years, eliminates
many air pollution problems, but it raises
serious difficulties of its own. There is
always a risk, however small, that a se-
rious accident will result in the exposure
of a large segment of the public to sig-
nificant amounts of radioactivity. In ad-
dition, the day-to-day releases of low-
level radioactive wastes, as well as the
transportation and perpetual manage-
ment of high-level radioactive wastes,
will pose increasing problems as more
reactors are built and operated.

Waste heat is another unhappy by-
product of both fossil fuel and nuclear
generating processes using the steam
cycle. To protect our lakes, riyers, and
estuaries, many new powerplants must
employ cooling towers and ponds. These
consume more water and cause environ-
mental problems of their own.

In short, unless we develop new tech-
nology for energy generation we are
faced with a variety of environmental
problems regardless of whether we use
nuclear power or fossil fuels.

In addition, our energy systems are
extremely inefficient. By one widely ac-
cepted estimate, five-sixths of the energy
used in transportation, two-thirds of the
fuel consumed to generate electricity
and nearly one-third of all the remain-
ing energy—averaging to more than half
of all the energy consumed in the United
States—is discarded as waste heat. I be-
lieve significant improvements are fea-
sible, We can wait no longer to develop
them.

A number of new and existing tech-
nologies offer the promise of controlling
harmful pollutants, increasing the effi-
ciency of generation and consumption of
electric power and tapping new clear
sources of energy. The blueprint for sur-
vival is not obscure:

First, the application of more efficient
technologies, ranging from better insula-
tion in houses to more efficient furnaces
in the industry, and policies that reduce
rather than promote the demand for en-
ergy could play a key role in the last two
decades of this century. The Nation
should end wasteful uses of energy and
develop a conservation ethic. Such pro-
grams would help improve the Nation’s
true quality of life.

Second, solar energy, which is the only
real “income” energy available on the
spaceship earth, could supply many im-
portant energy needs. This process ap-
pears especially attractive since it can be
used directly for heating and cooling and
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in the production of electricity without
consuming natural resources nor pro-
ducing pollution.

Third, magnetohydrodynamics or
MHD could be used as a “topping cycle”
for present-day technologies and in-
crease thermal efficiencies as much as 50
percent.

Fourth, fusion machines, using various
processes, theoretically could provide an
abundant supply of clean energy for hun-
dreds of thousands of years. There are
researchers who feel that we are very
close today to a demonstration of feasi-
bility.

Fifth, geothermal energy, which is be-
ing used economically in several areas of
the world today, requires more R. & D.
to facilitate better energy extraction
techniques from the thermal sources in
our planet. Some scientists have esti-
mated that geothermal energy could po-
tentially supply the Nation's demand for
new electric energy through the year
2000.

Sixth, fuel cells which could cleanly
burn natural gas and/or hydrogen to
produce electricity, have the particular
advantage of efficiency in small units.
This process could facilitate the decen-
tralization of American society and at
the same time eliminate high environ-
mental and economic transmission costs.

Seventh, extra high voltage transmis-
sion lines and underground cryogenic
transmission systems all need serious
effort to reduce the present 10 to 15 per-
cent loss of energy in the transmission
process.

Eighth, there exist many possibilities
to make the use of coal environmentally
acceptable and there are still other un-
tapped potential sources of energy to
meet at least part of our energy require-
ments. Among them: Tidal, wind, ocean
current, and ocean thermal gradients.
Each could be a potential source of a
small but significant portion of a clean
energy supply. "

Yet these opportunities remain largely
unexplored. The record of electric utility,
industry in research and development is
hardly impressive—at the present level
it is about one quarter of 1 percent
of utility gross revenues. Moreover, since
1945, 87 percent of our national invest-
ment in energy R. & D.—both government
and private—has been narrowly focused
on the development of a nuclear fission
process.

The electric utility industry is to be
commended for undertaking a program
of joint R. & D. But these voluntary ef-
forts are not enough. Expert witnesses
at extensive Commerce Committee hear-
ings on this subject last session argued
that proposed research and development
expenditures by the industry are inade-
quate: Less than one-tenth of the needs
recognized by the industry itself wiil be
met by even a fully successful voluntary
program. But it will be difficult to meet
goals because individual utilities will at-
tempt to minimize their contributions
because research results are to be avail-
able on reasonable terms to noncontrib-
uting members. Proposals to permit util-
ities to satisfy a substantial proportion
of their contribution obligations by un-
dertaking their own research program
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will further erode the financial base of
the Electric Power Research Institute
program.

Some contended that the industry pro-
gram is not balanced. There is no pro-
vision for representation of consumer,
environmental, and non-power-produc-
ing Government agencies. There is no
mechanism to insure public access to all
information nor is there any attempt to
encourage public participation in the de-
cisionmaking process. There is no provi-
sion for a public audit.

The proposed industry program would
be controlled by investor-owned utilities.
It would face a major difficulty associated
with all joint industry research projects:
there is a possibility that the introduc-
tion of new technology will be slowed to
suit the pace of the most backward mem-
ber, that collusion will prevent the vig-
orous pursuit of certain ideas and that
the horizons of the program would be
restricted to narrow limits. Testimony
indicated that a private R. & D. program
is likely to turn toward those projects
that promise immediate profits—a cli-
mate that nurtures only the most minor
innovations. Whenever it is necessary to
stimulate innovation and develop en-
tirely new technologies, a Government
program is more suitable because it alone
can marshall the talent and resources
needed where there is no certainty of
short-term economic return.

But most importantly it was pointed
out that voluntary industry effort lacks
public accountability. As to the rate
payer the “voluntary” approach is in
reality a tax, but without the safeguards
associated with the expenditures of pub-
lic funds. As far as the electric consumer
is concerned, the expenditures are not
voluntary and he has no input into the
direction or scope of the program.

Finally, an energy R. & D. program has
a profound effect on national policies and
such important decisions can not be left
solely to the boardrooms of private cor-
porations. Therefore, while the voluntary
industry effort should be encouraged, I
believe it does not alleviate the need for
a major Government research and devel-
opment program. Mr. President, I urge
prompt enactment of the Federal Power
Research and Development Act so that
the Nation can begin developing the
hardware needed to produce clean energy
without harming the environment.

Mr. President, I ask unanimous con-
sent that a description and the text of
the bill be printed in the Recorp at this
point.

There being no objection, the descrip-
tion and bill were ordered to be printed
in the REcorbp, as follows:

DESCRIPTION OF FEDERAL POWER RESEARCH
AND DEVELOPMENT ACT
PURPOSE

The purpose of the Federal Power Research
and Development Act is to authorize a pro-
gram of research and development for the
improved mears of production, transmission,
distribution, and utilization of electric en-
ergy with minimum impact on the environ-
ment.

CREATION OF A FEDERAL POWER RESEARCH AND
DEVELOPMENT BOARD

The bill would establish a five member
Federal Power Research and Development
Board appointed by the President to stag-
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gered five year terms with the advice and
consent of the Senate.

The research activities of the Board
would be financed by a one percent sur-
charge on electricity consumption, This fee
would be paid by electricity consumers. In
addition any person generating more than
one million kilowatt-hours per year of elec-
tric energy for his own consumption is
required to pay a fee equal to one per-
cent of the fair market value of the
electric energy he generates. The funds col-
lected by the surcharge would be deposited in
& Federal power research and development
trust fund. This procedure is designed to
guarantee a reliable, consistent source of
funds that will be equally and uniformly
paid by all electricity users. Although in the
short run the fee will increase electric rates,
over the longer term the benefits of a coor-
dinated, comprehensive research program are
expected to increase efficiencies to more than
offset the cost of the program.

The authority granted under this Act
expires ten years after enactment. The ten
year limit on the life of the Board will in-
sure a thorough review of the program at the
end of a decade, thus guarding against the
creation of a self-perpetuating, and unre-
sponsive bureaucracy.

RESEARCH PROGRAM AUTHORIZED

The bill would authorize a comprehensive
program of research and development to im-
prove efficiencies and reduce environmental
impacts of electri: energy generation, trans-
mission and distribution systems. The Board
would seek to achieve basic innovations and
develop clean, reliable new sources of energy.
In addition research is authorized to improve
the energy utilization of appliances, equip-
ment and processes. The Board is to encour-
age the implementation of energy conserva-
tion practices. Consequently, the Board has
broad authority to conduct research toward
solving America’s energy problems by increas-
ing the range of options avallable to meet
energy needs, improving the energy supply
picture ana enhancing the utilization of
available energy sources.

The bill provides that at least five percent
of the funds expended by the Board shall be
used to search for adverse social, environ-
mental or economic effects of proposed or
present technologies. This provision would
establish a progran. of technology assessment
to identify and avoid adverse and unwanted
side effects of emerging technologies.

BROAD PUBLIC PARTICIPATION

The Board is to develop an overall program
after annual hearings. It is anticipated that
this process will enable the Board to benefit
from the counsel and advice from environ-
mentalists, consumers, public interest ad-
vocates, members of the sclentific and tech-
nical community and the affected industries.
Also required is a detalled annual report
which is to include a description and ap-
praisal of research and development activities
funded during the preceding year, an evalu-
ation of future funding needs and an assess-
ment of the impact of emerging technologies
on the demand for electricity, the economy
and the environment.

A newsletter is to be published at least
twice a month to provide basic and continu-
ing information on the Board's activities to
the sclentific community, Congress, industry
and the general public The funds collected,
while limited to use by the Board, will be
subject to the appropriation process so that
the Congress will be able to assure that the
funds allocated to the Board serve the objec-
tives of the Act. All of these provisions are
designed to make the Board highly visible
and guarantee that its activities are in the
public interest.

SUMMARY

The Federal Power Research and Develop-
ment Act is designed to establish an inno-
vative R&D program with adequate public
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accountability, with maximum public par-
ticipation and coordination with other gov-
ernment programs. This program would place
priority on developing more efficlent, less
polluting means of generating energy. Such
a program would reduce adverse environ-
mental impacts while helping to avoild
chronic power shortages and the threat of
blackouts.

There appears to be universal agreement
on the need for a greatly expanded energy
research and development program. This is
one of the few issues on which the electric
power industry, the government, environ-
mentalists and concerned citizens all agree.
The bill provides the structure to fill the gap
between research needs and current efforts.

8. 357

Be it enacted by the Senate and House
of Representatives of the United States of
America in Congress assembled, That the
Federal Power Act is amended by adding
at the end thereof the following new title:

“TITLE IV—FEDERAL POWER RESEARCH
AND DEVELOPMENT PROGRAM

""BOARD ESTABLISHED

“SEc. 401. (a) There is hereby established
the Federal Power Research and Develop-
ment Board (hereinafter referred to as the
‘Board'). The Board shall consist of five
members appointed by the President, by
and with the advice and consent of the Sen-
ate, one of whom shall be so appointed as
Chairman of the Board. The members first
appointed under this section, as amended,
shall continue in office for terms of one,
two, three, four, and five years, respectively,
from the date this section, as amended,
takes effect, the term of each to be desig-
nated by the President at the time of nomi-
nation. Thelr successors shall be appointed
each for a term of five years from the date of
the expiration of the term for which his
predecessor was appointed and until his suec-
cessor is appointed and has qualified, except
that he shall not so continue to serve beyond
the expiration of the next session of Con-
gress subsequent to the expiration of said
fixed term of office, and except that any per-
son appointed to fill a vacancy occurring
prior to the expiration of the term for
which his predecessor was appointed shall
be appointed only for the unexpired term.
Not more than three of the members shall
be appointed from the same political party.
No person in the employ of or holding any
official relation to any licensee or to any
person, firm, association, or corporation
engaged in the generation, transmission, dis-
tribution, or sale of power, or owning stoeck
or bonds thereof, or who is in any manner
pecuniarily interested therein, shall enter
upon the duties of or hold the office of
member. S8ald member shall not engage in
any other busliness, vocation, or employ-
ment. No vacancy in the Board shall im-
pair the right of the remaining members
to exerclise all the powers of the Board.
Three members of the Board shall constitute
a quorum for the transaction of business,
and the Board shall have an official seal of
which judieial notice shall be taken. The
Board shall annually elect a Vice Chair-
man to act in case of the absence or dis-
ability of the Chairman or in case of a va-
cancy in the office of Chairman. The mem-
bers shall be appointed from among those
persons with experience and competence in
the following areas: the environment and
its protection; electric power reliability; and
scientific and technical research and de-
velopment. The Chairman shall be compen-
sated at the rate provided for by level III
of the Executive Salary Schedule under sec-
tion 5314 of title 5, United States Code.
The remaining members shall be compen-
sated at the rate provided for by level IV
of the Executive Salary Schedule under sec-
tion 5315 of such title.

CONGRESSIONAL RECORD — SENATE

“{b) The authority under this title shall
terminate ten years from the date of enact-
ment of this Act.

“FEE ASSESSED

“SEc, 402, Ninety days after enactment of
this title, every person purchasing electric
energy for consumption, and every person
generating more than one million kilowatt
hours per year of electric energy for his own
consumption shall pay a fee equal to one per-
cent of his total charge for electric energy
for all such electric energy purchased and
consumed, or one percent of the fair market
value, as determined by the Federal Power
Commission, of the electric energy produced
where the electric energy is generated by
any person for his own consumption.

“All persons (as defined in section 551 of
title 5 of the United States Code) distribut-
ing electric energy affecting interstate com-
merce, including private companies, coopera-
tives, and agencies of local, State and the
Federal government shall include as part of
the normal bill or invoice issued to any per-
son purchasing electric energy for consump-
tion an additional amount equal to one per-
cent of total charge for electric energy. Such
persons distributing electric power affecting
interstate commerce are required to collect
the fee imposed by this section and to pay
an amount equal to all such fees collected to
the Federal Power Commission.

“Any person generating more than one mil-
lion kilowatt hours per year of electric energy
for his own consumption affecting interstate
commerce is hereby required to pay a fee
equal to one percent of the fair market
value, as determined by the Federal Power
Commission, of the electric energy he gener-
ates to the Federal Power Commission.

“The fees imposed by this section shall be
pald by the person purchasing and consum-
ing electric energy.

“The fees imposed by this section shall not
apply to sales of electric energy for resale.

“TRUST FUND ESTABLISHED

“Sec. 403. Revenues collected by the Com-
mission from such fees and interest on such
revenues shall be deposited in a trust fund,
to be known as the Federal Power Research
and Development Trust Fund (hereinafter
referred to as the ‘fund') which is in the
Treasury of the United States to be avalil-
able through the appropriation process only
to the Board for use in carrying out all the
provisions including administrative expenses
of section 404 and other provisions of this
title. Separate appropriations requests shall
be submitted by the Board to the President
for transmittal to Congress.

“RESEARCH PROGRAM AUTHORIZED

“SEC. 404. (a) The Board is authorized to
conduct directly and by way of contract,
grant, or other arrangement, a program of
research and development for the improved
means of production, transmission, distri-
bution, and utilization of electric energy
with minimum Impact on the environment.
Payments under this section shall not ex-
ceed the amount of the fees collected pur-
suant to this Act. Such program shall be co-
ordinated with and shall supplement re-
search and development programs conducted
or assisted by other Pederal agencles, uni-
versities, electric power companles or other
companies or individuals. Funds appropri-
ated pursuant to this Act shall be allocated
on the basis of their contribution to the at-
tainment of the following goals—

“(1) increasing the efficiencies of energy
generation, transmission, distribution, proc-
esses;

“(2) improving the energy utilization ef-
ficiency of appliances, equipment and proc-
esses, and encouraging the implementation
of energy conservation practices;

"(3) decreasing the adverse environmental
impact of present and future energy genera-
tion, transmission, and distribution proc-
esses;
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“(4) achileving basic innovations for new
means of reliably generating energy while
protecting the environment;

“(5) making increased efficiencles and im-
proved technology directly available to all in-
terested persons on a nondiscriminatory
basis;

*“(6) other areas which the Board deems to
be within the broad objectives of this title;
and

“{7) in allocating the sums of the Pund
under this title, the Board shall reserve not
less than 5 per centum of such sums for
projects which make a deliberate effort to
search for adverse social, environmental, or
economic effects of proposed or present tech-
nologies. Reports on such projects by the
prineipal investigators shall be compiled and
furnished to the Congress and the public
annually.

“ADMINISTRATIVE PROVISIONS

“Sec. 406. (a) In carrying out its func-
tions under this title, the Board is author-
ized to—

“(1) prescribe such regulations as it deems
necessary governing the manner in which
such functions shall be carried out;

“(2) appoint such officers and employees
as may be necessary, and supervise and di-
rect their activities;

“(3) utilize from time to time, as appro-
priate, experts and consultants, including
panels of experts, who may be employed as
authorized by section 3109 of title V of the
United States Code;

“(4) accept and utilize the services of
voluntary and uncompensated personnel and
reimburse them for travel expenses, including
per diem, as authorized by law for persons
in the Government service employed without
compensation.

“(6) rent office space; and

*(6) make other necessary expenditures,

“(b) If, in carrying out its functions un-
der this section, the Board from time to time
should require the services of personnel en-
gaged In the generation, transmission, and
distribution of electric energy, it should seek
such personnel from all segments of the elec-
tric power industry including invester owned,
State and local public agencies, cooperatives,
and Federal agencies.

“*(c) Each recipient of sums from the Fund
under this title shall keep such records as
the Board shall prescribe, including records
which fully disclose the amount and dis-
position by such recipient of the proceeds
of such sums, the total cost of the project
or undertaking in connection with which
such sums were given or used, the amount
and nature of that portion of the cost of the
project or undertaking supplied by other
sources and such other records as will fa-
cllitate an effective audit.

“(d) The Board and the Comptroller Gen-
eral of the United States or any of their
duly authorized representatives shall have
access, for the purpose of audit or examina-
tion, to any records of the recipient that are
pertinent to any sums from the Fund re-
celved under this title.

“REPORT

“Sec. 406. The Board shall prepare and
submit to the President for transmittal to
the Congress not more than six months after
the passage of this Act and on the same day
annually after that, a comprehensive report
on the administration of this title for the
preceding calendar year. Whenever possible,
Judgments contained in the report shall in-
clude a clear statement of the assumptions
and data used. Such report shall include—

“{1) a thorough analysis and evaluation
of research and development activities
funded under this title;

“{2) a comprehensive evaluation of the
areas most in need of research and develop-
ment funding in the future;

*“(3) an analysis of the possible and prob-
able impact of emerging technologies on the
present and future aspects of the following:
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“(A) both the supply of and the demand
for energy;

“(B) the economy; and

*(C) the environment; and

“{4) the extent of cooperation with other
Federal agencies and public and private in-
stitutions, indicating the difficulties and the
Board's plans for improvement;

“(6) Recommendations for legislation, if
needed, to revise national energy policies, en-
courage conservation of energy, improve co-
operation between interested agencies and
persons, propose additional authority as
needed to carry out this title or for other
purposes within the broad objectives of this
title.

“NEWSLETTER

“Sec. 407. (a) Not less than twice each
month, the Board shall publish a newsletter
(hereinafter referred to as the ‘Newsletter'),
which shall be made avallable to all inter-
ested persons and include—

“(1) abstracts of all approved grants, in-
cluding a statement on the general nature
of the work;

**(2) announcements of hearings;

“(3) summaries of promising develop-
ments; and

“(4) the information required elsewhere in
this title.

“(b) The Board shall give notice by pub-
lication in the Federal Reglster and in the
Newsletter at least ninety days before ap-
proval of any grant of $5,000,000 or more and
shall provide an opportunity for any inter-
ested party to comment on any such grant
prior to approval. No grants may be ap-
proved until thirty days after completion of
the time allowed for the comment of inter-
ested persons.

“PROCEDURE

“SEC. 408, At least once each year the Board
shall conduct a hearing on its proposed budg-
et for the following fiscal year. Notice shall
be given by publication in the Federal Regis-
ter and in the Newsletter at least sixty days
prior to its occurrence, the scheduled date,
time, and place of said hearing. In addition,
at least forty-five days before the hearing
date, the Board shall publish in the News-
letter a complete statement of proposed pro-
grams in the next fiscal year. All interested
parties should be granted an opportunity
to testify or submit written statements. A
record shall be made of all hearings, and
sald record shall be available for public in-
spection. All reasonable and germane in-
quiries made at the hearing of the Board,
or of the principal investigators where pos-
sible, must be fairly responded to on the
record. The Board shall walt at least thirty
days after the completion of the hearings
to allow for the comment of interested parties
before submitting its budget to the President.

“PATENTS

“Sec. 409. Each contract, grant, or other
arrangement for any research or development
activity supported by this title shall contain
provisions effective to insure that all infor-
mation, uses, processes, patents, and other
developments resulting from that activity
will be made freely and fully available to
the general public. Nothing herein shall be
construed to deprive the owner of any back-
ground patent of any right which he may
have thereunder.

“CIVIL PENALTY

“Sec. 410. Any person who violates any
regulation established pursuant to this title
shall be subject to a civil penalty of not more
than #$10,000 for each violation or for each
day of a continuing violation. The penalty
shall be recoverable In a civil suit brought
by the Attorney General on behalf of the
United States in the United States district
court for the district in which the defend-
gr;: is located or for the District of Colum-
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By Mr. McGOVERN (for himself,
Mr. ABOUREZK, Mr. CLARK, Mr.
GRAVEL, Mr. HATHAWAY, Mr.
KeEnNEDY, Mr. Moss, and Mr.
RANDOLPH) :

5. 361. A bill to provide housing and
community development for persons in
rural areas of the United States on an
emergency basis. Referred to the Com-
mittee on Banking, Housing and Urban
Affairs.

EMERGENCY RURAL COMMUNITY DEVELOPMENT
ACT OF 1973

Mr. McGOVERN. Mr. President, I am
once again introducing a bill designed to
establish an Emergency Rural Housing
Administration to help low-income
Americans in rural areas and small towns
get decent and sanitary housing. I intro-
duced the bill in 1971 as a consequence of
hearings held by the Select Committee
on Nutrition and Human Needs, of which
I am the chairman.

In light of recent actions taken by the
administration with regard to the Na-
tion’s subsidized housing programs, this
bill is much more vital than it was when
I first introduced it in the 92d Congress.
As you are probably aware, Mr. Nixon has
declared a moratorium on virtually all of
the federally subsidized housing pro-
grams designed to serve families with
modest incomes. In effect, the President
has said “The present housing programs
are a mess and so I will kill them even
though I do not have an alternative. Be-
sides, for cosmetic reasons, I need to give
the appearance of balancing the budget.”

But the President will not choose the
most obvious way of cutting expendi-
tures. He will not stop the costly war in
Vietnam. Rather, with callous indiffer-
ence, he is disregarding the deplorable
housing conditions that countless Amer-
icans must now tolerate. Mr. Nixon does
not flinch at the staggering cost of the
B-52’s we have lost over Vietnam in the
bombings. But he turns his back on the
legitimate expenditure for Federal as-
sistance in housing.

I would like at this time to outline
some of the thinking that went into
drafting this bill. The Select Committee
on Nutrition and Human Needs decided
to hold hearings on rural housing because
we began to question the possibility of
instituting good nutrition programs for
families who were forced to prepare food
in rat-infested kitchens with dirt floors
and contaminated drinking water.

The committee heard testimony indi-
cating that as a family’s income drops,
so does the condition of its housing. As
the housing conditions decline, inci-
dences of stillbirths, infant mortality,
juvenile delinquency, failure in school
and mental and emotional disturbance
increase.

Bad housing is an ideal breeding
ground for infectious disease. Housing
which invites the cold and damp also in-
vites tuberculosis. This list goes on. The
correlation is obvious. Everybody knows
that bad housing means bad health.

This relationship between one’'s im-
mediate environment and one’s physical
well-being was demonstrated by a pro-
gram conducted on the Rosebud Indian
Reservation in my home State. There,
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some 375 very modest houses were con-
structed, and we had studies and reports
of all kinds on their worth to the Indian
residents. But to me, the most important
thing about the whole project was that
after those few hundred families moved
into dry, warm, sturdy, and safe housing,
hospital admissions on the reservation
soon fell by 30 percent and the daily pa-
tient census fell by 40 percent.

What is being done for the general
rural population in this regard? After 30
years on the books, public housing has
served less than 3 percent of the target
population in rural areas and small
towns.

HUD programs are virtually unwork-
able in rural areas and small towns. The
overwhelming bulk of these programs go
to big cities. The overworked, under-
funded Farmers Home Administration
serves the rural areas, but not the poor.
And now even these inadequate programs
do not exist.

Testimony taken by the select com-
mittee documents the whys and where-
fores of the program failure in detail.

Suffice it to say that the rural poor
get left out of the scheme of Federal
things for basically two reasons. They
are rural and they are poor.

An emergency truly does exist in rural
areas and small communities. Over 60
percent of the Nation’s substandard oc-
cupied units are there. Along with the
bad housing are the attendant problems
of polluted and unpiped water, lack of
sanitary facilities, and overcrowding.
There are fewer doctors and decent medi-
cal facilities than would be needed even
to begin to treat the symptoms of the
problem. Add to this the fact that over
half the poor in the United States live
in these areas where only one-third of
the population is and one begins to see
the enormity of the problem. Unemploy-
ment and underemployment are often
the rule rather than the exception.

There seems to be evidence of a move-
ment however small among some Mem-
bers of Congress to do something about
the miserable situation in rural areas.
Yet most have so far neglected to come
to grips with the problem of delivering
adequate housing to an impoverished
population. Whatever means are used to
deliver adequate housing to the poor, we
know it will take at least two things in
enormous quantities—commitment and
dollars.

People in the housing industry tell us
year after year that the problem is one
of commitment—that the commitment
just is not there now. I believe that Con-
gress was sincere when it made its prom-
ise to house the homeless in 1949 and
sincere when it reaffirmed that pledge
in 1968.

But likewise I believe that despite two
decades of tinkering, the existing hous-
ing legislation has not done the job.
It is time to take dramatic action and
time to set a deadline on a promise that
is almost a guarter-century old.

The bill T introduce today contem-
plates that the problem be attacked on
an emergency basis—one which defines
its goals and makes every effort to reach
them in 5 years.
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To do this, an independent executive
agency at the Federal level is created
called the Emergency Rural Housing Ad-
ministration, ERHA.

It is headed by an administrator ap-
pointed by the President, with the advice
and consent of the Senate. The Admin-
istrator will have powers concomitant
with the emergency situation with which
he is dealing. He will have the usual pow-
ers to sue and be sued, to make and re-
peal such rules and regulations as are
necessary, to accepi gifts or donations of
services or property, to buy and sell or
otherwise convey property, and to enter
into contracts.

In addition he will have the following
extraordinary powers: to acquire land by
condemnation and to appoint officers and
employees without regard to provisions
governing appointments in the compet-
itive service. The power to acquire land
by condemnation is necessary in order
to acquire adequate building sites in
areas where the eligible persons to be
served live, and to do so at a fair and
reasonable cost.

It is desirable to exempt employees of
the ERHA from the competitive civil
service as this bill does for several rea-
sons. First, the bulk of the work of the
agency is to be completed within 5 years
and second, it is expected that many of
the persons who could be employed with-
in the agency could come from the client
population, many of which would not be
able to qualify under the existing civil
service system.

The Administrator will be authorized
to serve all eligible people living in, or
desiring to live in a rural area or small
community who cannot with reasonable
certainty obtain decent housing from
other sources within 2 years. For this
purpose, a rural area means any open
country or any place in the United
States which is not in a standard metro-
politan statistical area and a small com-
munity means any political subdivision
in the United States which has a popu-
lation of less than 25,000. As fas as is
practicable, the Administrator is obli-
gated to serve eligible persons with the
lowest adjusted incomes first. Also, he
shall provide for home ownership rather
than rental assistance to the greatest ex-
tent possible.

Homeownership assistance would be
given in the form of loans to eligible
persons or families. The Administrator
will set the interest rate down to 1 per-
cent on such loans, taking into account
the adjusted income of the eligible per-
son involved.

The Administrator is authorized to de-
fer payment of up to 50 percent of the
loan, which portion would become pay-
able and interest bearing only when and
to the extent the borrower’s ability to
repay exceeds that required to retire the
undeferred portion at the maximum in-
terest rate or upon the sale or other dis-
position of the property financed by the
loan. In determining a borrower’s ability
to repay, his income will be adjusted by
deducting 5 percent of the gross income
plus $300 for that borrower and for each
member of his family. An additional
$1,000 will be deducted for each individ-
ual or family who is physically disabled
or mentally retarded.
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A borrower will not be required to pay
more than 20 percent of his adjusted in-
come to repay the loan; however, when
that amount would be insufficient to re-
tire a loan even with 50 percent of the
principal deferred, the borrower may
choose to pay a greater amount in order
to be eligible for a loan.

For those eligible persons who desire
to rent or do not have sufficient income
to repay a loan for homeownership, the
Administrator is authorized to finance all
or part of the cost of acquisition, con-
struction, rehabilitation, operation, and
maintenance of rental facilities. Rent
charged to eligible persons for such fa-
cilities will bear a reasonable relation-
ship to the income, taking into account
reasonable needs for food, clothing, med-
ical care, education, and other necessi-
ties and in no case shall it be in excess
of 25 percent of adjusted income.

Any construction or rehabilitation un-
dertaken with funds from the ERHA
must be designed to required minimum
maintenance over a useful life of at least
50 years except when the Administrator
finds that temporary facilities are neces-
sary to accommodate less substantial
renovation or to meet the need of tem-
porary residents in an area.

All housing built, acquired, or rehabili-
tated by the ERHA will be minimal hous-
ing which means a safe, weatherproof
dwelling with running potable water,
modern sanitation faecilities including a
kitchen sink, toilet, and shower or tub
and such other requirements as to square
footage and other facilities as the Ad-
ministrator shall set.

In addition, the construction should be
in accordance with plans developed with
the active participation of the eligible
persons involved.

To carry out the housing program en-
visioned by this act, the administrator
is authorized to enter into contracts with
local agencies—any existing or new pub-
lic or private agency, instrumentality, or
organization which meets such criteria
as the Administrator requires—to meet
the total housing needs for all eligible
persons within a designated area. The
Administrator is authorized to furnish
such financial, technical, and other as-
sistance as these local agencies will re-
quire.

In addifion, the administration is au-
thorized to furnish supplemental assist-
ance for any housing program author-
ized by any other Federal or State law
if such assistance will meet the needs
of eligible persons under this act.

It is anticipated that about 2,500,000
units should be assisted by the ERHA.
Of the 5 million low-income families
living in small towns and rural areas it
is estimated that at least half of them
will require assistance under this act.

The Secretary is authorized and di-
rected to purchase any such notes and for
that purpose to use as a public debt
transaction the proceeds from the sale
of any securities issued under the Sec-
ond Liberty Bond Act. The Secretary is
also authorized to sell at any time any
such notes or other obligations which
shall also be treated as a public debt
transaction.

In order to spread the cost of borrow-
ing over a reasonable period of years and
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to eventually relieve the burden on the
public debt, the act authorizes $500,-
000,000 to be appropriated each year,
reduced by any amounts paid into the
Treasury on the loans made by the Ad-
ministrator, to be applied to the retire-
ment of notes issued by the Adminis-
trator.

An emergency truly does exist in ru-
ral areas and small communities. Over
60 percent of the Nation’s substandard
occupied units are there. Along with the
bad housing are the attendant problems
of polluted and unpiped water, lack of
sanitary facilities, and overcrowding.
There are fewer doctors and decent med-
ical facilities than would be needed even
to begin to treat the symptoms of the
problem. Add to this the fact that over
pa.Lf the poor in the United States live
in these areas where only one-third of
the population is and one begins to see
the enormity of the problem. Underem-
ployment and unemployment are often
the rule rather than the exception.,

I am trying to impress upon you now
the crisis situation that exists in rural
America. I have pledged to offer a com-
prehensive program for the revitaliza-
tion of rural America. I see the creation
of this emergency agency as the first
vital step in accomplishing that revital-
ization. The time has surely come to
make good our broken promises to rural
Americans who have been severely ne-
glected to this day.

Mr. President, I ask unanimous con-
sent that a section-by-section analysis
of the bill and the bill itself be printed
at this point in the REecorp.

There being no objection, the analysis
and bill were ordered to be printed in the
RECORD, as follows:

SECTION-BY-SECTION ANALYSIS OF THE EMER-
GENCY RURAL COMMUNITY DEVELOPMENT ACT

Section 1.—Short title.

2 Et:mergency Rural Community Development
ct.

Section 2—Findings.

Congress finds that an emergency situation
exists in rural areas with regard to housing
for low-income families and individuals.

Section 3.—Definitions.

Section 4 —Establishment and duties.

Provides for the establishment of an inde-
pendent federal agency called the Emergency
Rural Housing Administration. Defines the
ERHA's duties as providing minimal housing
facilities to eligible persons in rural areas
and small communities and to do so within
five years to the extent possible. An eligible
person as defined in Section 3 is an individ-
ual or family which lives or desires to live in a
rural area or community and cannot with
reasonable certainty obtain minimum hous-
ing facilities by any means other than from
assistance under this Act within two years
of the date of application for assistance. Pro-
vides for an Administrator of the ERHA by
adding a new clause (58) to 5 U.S.C. 5314
to be appointed by the President by and with
the advice and consent of the Senate. Pro-
vides that the Administrator’s duties may not
be transferred to any other department,
agency, or instrumentality of the United
States.

Section 5.—FPowers.

Provides for the powers of the Administra-
tor of the ERHA.

Sectlon 6.—Home ownership.

Authorizes the Administrator to make loans
to eligible persons for the acquisition of land
and the construction of minimal housing
facilities or for the acquisition or rehabilita-
tion of existing facilities. Provides that at
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least fifty percent of such loan shall be amor-
tized over a period not exceeding forty years
and at an interest rate of not less than one
percent per year. The remaining balance of
such a loan shall take the form of a note
secured by a second mortgage which becomes
payable and interest bearing when and to
the extent that the borrowers ability to repay
exceeds that required to retire the first note
at the maximum rate of interest or upon the
sale or other disposition of the property. Pro-
vides that the interest rate, the amount of de-
ferred principal and the other terms and
conditions of such loans will be set by the
Administrator taking into account the ad-
justed income of the eligible person involved
and that a borrower cannot be required to
pay more than twenty percent of his adjusted
annual income on principal, interest, taxes
and insurance except when the borrower
chooses to in order to qualify for the owner-
ship program.

Section 8.—Rental facilities

Authorizes the administrator to finance all
or part of the acquisition, construction, re-
habilitation, operation and maintenance of
minimal housing facilitlies to be rented by
eligible persons, water and sewerage facili-
ties for such housing, and related community
facilities for such housing. Provides that the
rental payments of the occupants and the
amount of rent assistance provided shall bear
a reasonable relationship to the income of
the eligible persons taking into account other
budget needs and in no case should any rent
payment (including the reasonable cost of
heat, water and light) exceed twenty-five per-
cent of the person’s adjusted income. Pro-
vides that, when feasible, lease agreements
should include an option to purchase at
terms consistent with Section 6.

Section 9—Local agency agreements

Authorizes the Administrator to enter in
agreements with local agencies to assume area
responsibility for carrying out the purposes
of the Act, Provides that the Administrator
shall furnish such financial, technical and
other assistance to these local agencies as
may be necessary. Authorizes the Adminis-
trator to provide supplemental assistance for
other federal and state housing programs if
such assistance will further the purposes of
this Act.

Bection 10.—Limitations and conditions

Provides that the Administrator, shall not
require the relocation of any eligible person
in order to engage in or to facllitate the
economic development of any area. Provides
that construction or rehabilitation under-
taken must be designed to require minimum
maintenance for at least fifty years except
when the Administrator finds that less per-
manent housing is in accordance with the
Act; and be in accordance with plans devel-
oped with the active participation of the
eligible persons involved.

Sectlon 11.—Priorities

Establishes the priorities that, insofar as is
practicable, persons with the lowest adjusted
incomes shall be served first, and to the max-
imum extent feasible, ownership rather than
rental occupancy will be provided.

Section 12.—Annual report

Provides that *the Administrator shall
prepare and transmit to the Congress and the
President an annual report of the operation
and activities of the Agency.

Section 13.—Borrowing authority.

Provides that for purposes of this Act
the Administrator is authorized to issue
notes or other obligations to the Secretary
of the Treasury in such sums as may be nec-
essary In such forms and denominations,
bearing such maturities, and subject to such
terms and conditions as may be prescribed
by the Secretary and bear interest at a rate
determined by the BSecretary, taking into
consideration the current average market
yield on outstanding marketable obligations
of the United States of comparable maturi-
tles during the month preceding the issu-
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ance of the notes or other obligations. Au-
thorizes the Becretary and directs him to
purchase such notes and for that purpose to
use as a public debt transactlon the pro-
ceeds for the sale of any securities issued
under the Second Liberty Bond Act and ex-
tends the purposes for which securities may
be issued under that Act to include any
purchase of such notes and obligations un-
der this Act. Authorizes the Secretary to sell
at any time any of the notes or other obli-
gations acquired by him under this subsec-
tion and provides that all redemptions, pur-
chases and sales by of the Secretary of such
notes or other obligations shall be treated
as a public debt transaction of the United
States. Authorizes to be appropriated 8500
milllon per year, less any amount, paid
into the Treasury each year on loans made
by the Administrator under this Act. Such
sum is to be applied to the retirement of
notes or other obligations issued by the
Administrator.
8. 361

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled,

Section 1. This Act may be cited as the
“Emergency Rural Housing Act of 1971,

FINDINGS

Sec. 2. The Congress finds that—

(1) after more than three decades of Fed-
eral activity in the housing field and more
than two decades after the enactment of
the Housing Act of 1949 which pledged this
Nation to a decent home and suitable living
environment for every American family, there
are millions of substandard, crowded, and
otherwise deficient dwelling units which lack
running water and sanitation facilities essen-
tial to health and decency;

(2) more than half of these units are in
nonmetropolitan areas;

(3) none of the existing housing agencies,
public or private, function adequately in
meeting the housing needs of the poorest
people in small towns and rural areas;

(4) the administrative funds and grant and
lending authorities of Farmers Home Admin-
istration are inadequate to the task, and its
authorized capacity to subsidize dwellings
falls far short of that required to provide
housing for the poor;

(5) public housing exists in little more
than token quantities in small towns and
rural areas, and public housing legislation
presently does not permit a subsidy adequate
to meet the needs of the poorest of the poor;

(6) despite the moving rhetoric of the last
two decades, the authority and funds to
satisfy the housing needs of low-income
families are not available;

(7) existing agencies operating under ex-
isting authorities could not meet the needs
of millions of the rural poor even if all re-
straints on administrative funds were lifted,
nor would they meet those needs if there were
no ceiling placed on grant and loan funds;
and

(8) the ill health and human degradation
that flow from this continuing neglect and
denial of responsibility call for emergency
action.

DEFINITIONS

Sec. 3. For the purpose of this Act—

(1) "Administration” means the Emer-
gency Rural Housing Administration estab-
lished under section 4 of this Act;

(2) “Administrator” means the Adminis-
trator of the Administration;

(3) “adjusted income” means the total in-
come of an individual or family reduced by—

(A) b per centum of that income;

(B) $300 for that individual or for each
member of that family; and

(C) #1,000 for that individual if he is
physically disabled or mentally retarded or
for each member of that family who is phys-
ically disabled or mentally retarded;

(4) “area responsibility agreement" means
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an agreement between the Administrator and
a local agency to provide minimal housing
facilities for all eligible perscns in an area;

(6) "eligible person” means an individual
or family which (A) lives or desires to live in
a rural area or community, and (B) cannot
with reasonable certainty obtain minimum
housing facilities by any means other than
assistance under this Act within two years
after the date of application for assistance
under this Act;

(6) “local agency” means any public or
private agency, instrumentality, or organiza-
tlon which meets such criteria as the Admin-
istrator shall by regulation require, and in-
cludes any such agency which exists under
any Federal, State, or local law for purposes
not inconsistent with this Aect, and any such
agency established hereafter for any such
purpose;

(7) the term “minimal housing facilities”
means a safe, weatherproof dwelling with
running potable water, modern sanitation
facilities including a kitchen sink, toilet, and
shower or tub, but such term does not in-
clude any dwelling which does not meet the
requirements established by the Administra-
tor with respect to square footage and other
facilities or standards;

(8) “rural area” means any open country
or any place in the United States which is
not contained in a standard metropolitan
statistical area; and

(9) “small community” means any polit-
ical subdivision in the United States which
has a population of less than twenty-five
thousand people.

ESTABLISHMENT AND DUTIES

SEc. 4. (a) There is established an Emer-
gency Rural Housing Administration. The
management of the Administration shall be
vested In an Administrator who.shall be
appointed by the President by and with the
advice and consent of the Senate.

(b) It shall be the duty of the Administra-
tion to provide minimal housing facllities
for all eligible persons in rural areas and
small communities and to do so to the ex-
tent possible within a five-year period. The
dutles and powers of the Administration shall
not be transferred to any other department,
agency, or instrumentality of the United
States.

(c) Bectlion 5314 of title 5, United States
Code, is amended by adding at the end there-
of the following new clause:

“(58) Administrator, Emergency Rural
Housing Administration.”

POWERS

Sec. 5. The Administrator shall have the
power—

(1) to sue and be sued, and complain and
defend, In its own name and through its own
counsel;

(2) to adopt, amend, and repeal such
rules and regulations as may be necessary;

(3) to lease, purchase, or acquire by con-
demnation or otherwise, and own, hold, im-
prove, use, or otherwise deal in and with,
any property, real, personal, or mixed, or
any interest therein, wherever situated;

(4) to accept gifts or donations of services,
or property, real, personal, mixed, tangible
or intangible, in ald of any of the purposes
of the Administration;

(5) to sell, convey, mortgage, pledge, lease,
exchange, and otherwise dispose of its prop-
erty and assets;

(6) to appoint such officers and employees
as may be required without regard to the
provisions of title 5, United States Code, gov-
erning appointments in the competitive serv-
ice; and

(7) to enter into contracts, execute in-
struments, incur liabilities, and do all things
which are necessary or incidental to the
proper management of its affairs,

HOMEOWNERSHIP

BEc. 6. (a) The Administrator is authorized

to make loans to eligible persons to finance
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the acquisition of land and the construction
thereon of minimal housing facilities, or to
finance the acquisition or rehabilitation of
existing facilitles in accordance with mini-
mum housing facilities standards.

(b) At least 50 per centum of the princi-
pal amount of any loan made under this
subsection shall be amortized over a period
of not more than forty years, shall bear inter-
est at a rate of not less than 1 per centum per
year, and shall be secured by a first mortgage.
The remainder of such principal amount may
be & note secured by a second mortgage which
becomes payable and interest bearing only
when and to the extent the borrower's ability
to repay exceeds that required to retire the
first note at the maximum interest rate or
upon the sale or other disposition of the
property financed by the loan. The Admini-
strator shall determine the percentage rate,
the amount of the principal deferment, and
the other terms and conditions of any such
loan, taking into account the adjusted in-
come of the eligible person involved. All
amounts received by the Administrator as
principal or interest payments on such loans
shall be paid into the Treasury in accord-
ance with section 13 of this Act.

(c) The Administrator may not require
an eligible borrower to pay more than 20
per centum of adjusted annual income on
principal, interest, taxes, and insurance
(PITI) but a borrower, in order to qualify
for ownership may voluntarily agree to pay
more.

HOUSING DEVELOPMENTS

Sec. 7. The Administrator is authorized to
acquire land and engage in the development
of housing projects to be sold under section 6
or rented under section B of this Act.

RENTAL FACILITIES

Sec. 8. (a) The Administrator is authorized
to finance all or part of the acquisition, con-
struction, rehabilitation, operation, and
maintenance of (1) minimal housing facili-
ties in rural areas and small communities to
be rented by eligible persons, (2) water and
sewer facilities for such housing facilities,
and (3) related community faclilities for
such housing facilities.

(b) Rental payments and the amount of
assistance shall bear a reasonable relation-
ship to the income of the eligible person,
taking into account reasonable needs for
food, clothing, medical care, education, and
other necessities as determined by the Ad-
ministrator. In no case shall any such pay-
ment including the reasonable cost of heat,
water, and light, exceed 25 per centum of
the adjusted income of the eligible person.

(c) Any lease or other occupancy agree-
ment for facilities under this section shall
include whenever feasible an option to buy
in accordance with the provisions of section 6
of this Act.

LOCAL AGENCY AGREEMENTS

Sec. 9. (a) The Administrator may enter
into area responsibility agreements with any
local agency. The Administrator shall fur-
nish such financial, technical, and other as-
sistance as any such local agency may re-
quire in order to carry out programs author-
ized by this Aect in accordance with the terms
of any such agreement. The Administrator
shall have access to the books, records, and
any other papers of any local agency which
enters into an area responsibility agreement
in order to insure that such agency is at all
times operating in compliance with the pro-
visions of this Act.

(b) Notwithstanding any other provision
of law, any agreement under this section
may provide that the Administrator may fur-
nish supplemental assistance for programs
authorized or administered under any other
provision of Federal or State laws, the Ad-
ministrator is satisfled upon the basis of
such assurances as he may require, that such
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agreement will carry out the purposes of this
Act.
LIMITATIONS AND CONDITIONS

Sec. 10. (a) The Administrator shall not
require, as a condition of assistance under
this Act, the relocation of any eligible person
in order to engage in or to facllitate the eco-
nomic development of any area.

(b) Any construction or rehabilitation un-
dertaken with funds authorlzed under this
Act shall—

(1) be designed to require minimum main-
tenance over a useful life of not less than
fifty years: Provided, That this limitation
shall not apply to new or rehabilitated hous-
ing if the Administrator finds that less per-
manent housing is in accordance with the
basic purposes of this Act;

(2) be In accordance with plans developed
with the active participation of the eligible
persons involved.

PRIORITIES

Sec. 11. (a) The Administrator shall inso-
far as is practicable furnish assistance under
this Act to eligible persons with the lowest
adjusted incomes first.

(b) To the maximum extent feasible, the
Administration shall provide for homeowner-
ship rather than rental occupancy.

ANNUAL REPORT

Sec. 12. The Administration shall, as soon
as practicable after the end of each fiscal
year, prepare and transmit to the Congress
and the President an annual report of the
operation and activities.

BORROWING AUTHORITY

Sec. 13. (a) The Administrator is author-
ized to issue to the Secretary of the Treasury
notes or other obligations in such sums as
may be necessary to carry out the purposes
of this Act, in such forms and denominations,
bearing such maturities, and subject to such
terms and conditions as may be prescribed
by the Secretary of the Treasury. Such notes
or other obligations shall bear interest at a
rate determined by the Secretary of the
Treasury, taking into consideration the cur-
rent average market yleld on outstanding
marketable obligations of the United States
of comparable maturities during the month
preceding the issuance of the notes or other
obligations. The Secretary of the Treasury s
authorized and directed to purchase any
notes and other obligations issued hereunder
and for that purpose he is authorized to use
as a public debt transaction the proceeds
from the sale of any securities issued under
the Second Liberty Bond Act, and the pur-
poses for which securities may be issued un-
der that Act are extended to include any
purchase of such notes and obligations. The
Secretary of the Treasury may at any time
sell any of the notes or other obligations ac-
quired by him under this subsection. All re-
demptions, purchases, and sales by the Secre=
tary of. the Treasury of such notes or other
obligations shall be treated as public debt
transactions of the United States.

(b) There is authorized to be appropriated
$500,000,000 per year, reduced by any
amounts paid into the Treasury each such
year on the loans made by the Administrator
under this Act, to be applied to the retire-
ment of notes or other obligations issued by
the Administrator under subsection (a) of
this section.

Mr. ABOUREZK. Mr. President, I rise
today along with my distinguished col-
league from South Dakota, Senator
McGoverN, to propose legislation whose
scope is no less than to provide decent
housing and community environment to
every rural American family.

We call the legislation the Emergency

Rural Community Development Act of
1973.
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It is, for now, identical to the Emer-
gency Rural Housing Act which Sena-
tor McGovern and I introduced last
session. We shall propose some changes
to this act later on, perhaps to reintro-
duce it, to bring this bill in line with
what we have learned in the last year,
to remove from the bill sweeping powers
grant:zd to the executive branch in one
or two respects, and to remodel its
working functions to more closely resem-
ble the program concept of REA co-ops,
at least in terms of how the programs
and entities we propose at the local
level shall be structured.

Not too long ago, an Indian walked
into my Rapid City office with a tough
problem.

It seems that a few months earlier
he had been kicked out of a housing
project on one of the reservations.

Something was said about his being
a single man, and there were families in
need.

He moved to Rapid City, found him-
self an apartment such as there are for
a man of his race and color, and a short
while later the flood hit.

He lost his belongings when the apart-
ment was destroyed. He had been living
in his car with such possessions as he
could scrape together.

Last Thursday, he told me, someone
stole his car.

People hear that story, and they laugh,
and then they ask what I did for the
man.

The honest answer is: Nothing.

The honest answer is that in the after-
math of the flood, and despite the fact
that Rapid City was to receive 800-odd
units of subsidized Federal housing, there
was nothing I could do for that man. He
was the one at the bottom of the ladder.

There was no way he was going to get
himself under a roof without going back
to the reservation. The subsidized hous-
ing would not be ready for at least a
year.

Back at the reservation, odds are good
that any roof he would get would be a
shack.

Odds are excellent that it would be
crowded, packed full and tight with bod-
ies, possibly including generations one
through four and an in-law or two be-
tween the stove and the door.

Fix a picture of the typical shack in
your mind and then add 3 feet of snow,
and try to guess what the wind-chill
factor would be in wide open South Dak-
ota on the coldest night in February.

That was this man’s best alternative.

He would not be an altogether rare
case, but let us say that he would be the
poorest one in the worst shack on the
coldest night this winter.

Then picture his Congressman or Sen-
ator, the ultimate messenger of the Fed-
eral Government, face to face with the
guy at the bottom of the ladder.

It would not quite be fitting to tell him
that we have a program that is going to
get him into decent housing in only 99
years.

You coild not look him in the eye and
tell him that in only 99 years a house was
going to trickle down to him, even though
he might believe you if you left it at
that.
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But if you added that he would have
to wait until after we have taken care
of all the people in the cities before he
got his house, then he would call you a
liar.

He would conclude that in truth you
did not have any program for him. Events
would likely prove him right. Under our
present system, chances are he will never
even see a housing application.

Even then, he knows the applications
far outnumber the houses. Even if his
social indexes finally manage to filter
into a program, then there is always a
chance that that program would not be
functioning in town this week.

Now I wonder why it is that the Fed-
eral Government does not have a pro-
gram for people at the bottom of the
ladder. We have a juicy tax loophole
housing program for the rich and mid-
dle class.

We had, until a few days ago, a lot of
programs which threw a few crumbs to
the near poor. But nothing for the one
at the bottom.

You can tell me there is public housing
and all about piggy-backing rent supnle-
ments into 236, and the Brooke rule, and
you can cite social indexes that say we've
got him covered.

But the fact is, he does not have a
decent place to live right now, the
chances are good that he will not get one
at the present rate, and he can see with
his own eyes on the reservation that
there are many others like him in es-
sentially the same straits.

Here we are, the richest country in
the world.

And we have millions of people who
would not get a leakproof roof over their
heads until they are in their grave.

As bad as things are, they may get
worse before they get better.

Quite a bit of housing money has found
its way to the deep freeze at 1600 Penn-
sylvania Avenue.

I would hope that Congress will come
up with some way to unplug that freezer
permanently so the money can be thawed
out, and I will have more to say on this
later.

The next few years may well see a
concerted effort to dismantle those pro-
grams that do manage to push a few
crumbs off the table to the poor.

The next few years may well see ob-
structionism traveling in the disguise of
reorganization. As far as rural needs
are concerned, we can look for reorgani-
zation to be often synonymous with de-
struction.

The next few years may well see an
effort to hire out nearly every social
function of the Federal Government to
private interests, increasing the costs to
the taxpayers and decreasing the prog-
ress.

The distance between the richest and
poorest is growing. It looks like it is
going to continue to grow. .

The distance between our problems
and their solutions is growing.

. The neglect of rural America is grow-
ng.

So today Senator McGovern and I in-
troduce the Emergency Rural Commu-
nity Development Act of 1973. It is not
'.'[:;)ierfect. but it is a step in the right direc-

on.
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It is a break with tradition. It starts
with the people at the bottom first. And
instead of waiting for them to walk into
a housing office at an opportune moment,
it would hire people to get out and find
the people for whom the 1949 promise
of a decent home and suitable living
environment remains " only another
broken promise.

As proposed here, we would have a
structure, if you will, to find these fami-
lies, to identify their needs, to match
them to this program or another exist-
ing program and to help them wade
through the paperwork.

This, basically, is the area coverage
concept of the REA co-op system. Rather
than our present passive system, this hill
proposes that for every area of rural
America, someone within that area would
be charged, on an emergency basis, to
bring poor and near poor families into
decent housing.

We are working on legislative language
to effect that, language which visualizes
employing existing resources in the pub-
lic and private sector where possible. The
bill provides the resources to cover the
gap between what those existing pro-
grams will cover and the total need.

A second REA concept we intend to
borrow is that of “owned by those they
serve.” This, to my way of thinking, is
the best way to insure that housing cre-
ated under the program will be run in
the best interests of those it serves. There
are technical problems we have yet to
solve in that regard before proposing the
exact language, but that is the principle
of the thing.

A third area in which I propose to
modify this bill pertains to certain au-
thorities granted to the Administrator,
particularly with respect to administra-
tive expenses. Recent experience suggest
that Congress ought to retain fuller con-
trol of those functions, and we will be
proposing modifications of language to
reflect that.

I entertain few illusions about the po-
litical feasibility of this bill.

I propose it as a way of saying, “If you
are serious about housing rural America
decently, about building rural communi-
ties, about actually solving the problem
instead of tinkering with it, then this, or
something like it, is needed.”

We have had too much bombing and
not enough building.

By Mr. HARTKE:

S. 362. A bill to provide for the com-
pensation of persons injured by eriminal
acts. Referred to the Committee on the
Judiciary.

CRIMINAL LOSS RECOVERY ACT OF 1873

Mr. HARTKE. Mr. President, today
we are as a people are reevaluating life
in America. We have seen the rise of
crime in the streets do much to under-
mine our quality of life. Legislation has
been passed, and additional legislation
has been proposed, to combat both the
causes and effects of crime. Undoubtedly,
the most serious effect of erime is the
loss of life and personal injury incurred
by the victim of criminal attacks. Most
victims have limited means to compen-
sate for economic losses due to eriminal
attack and this economic penalty con-
tributes to the already dangerous and
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widespread belief that crime pays for
the criminal while government remains
insensitive to the needs of the victim.
This feeling undermines the trust citizens
place in our democratic form of govern-
ment, the main objective of which is to
respond to the just needs and desires of
its people.

To help eradicate this major effect of
crime and hopefully ease, to a major
degree, the economic effects of eriminal
conduct in our society, I am today in-
troducing legislation that I proposed in
the first session of the 92d Congress to
compensate the victims of erimes.

Late last session the Senate acted af-
firmatively on the issue of crime victim
compensation. Unfortunately, the neces-
sary action by the House was not taken,
and the urgent legislation died.

A number of similar proposals were in-
troduced in the 92d Congress, most no-
tably a proposal by the distinguished
majority leader (Mr. MAaNSFIELD) and
the distinguished Senator “rom Arkansas
(Mr. McCLELLAN). The legislation that
has been introduced is good legislation:
but it is my feeling that certain addi-
tional provisions should be included in
criminal vietim compensation programs.
Therefore, the proposal I offer differs
in scope and comprehensiveness of
coverage from previously introduced leg-
islation. I have attempted to combine
the best elements of existing State pro-
grams and those of other countries
to enlarge and improve upon available
coverage.

Under my bill, a person injured or
killed by anyone in violation of any
penal law of the United States or any
State shall be covered by this act. This
is probably the most important feature
of the Hartke legislation. Most existing
and proposed compensation boards have
limited the recovery of compensation to
violations of certain particularized acts.
This broadening of coverage is impera-
tive because criminal injury is no re-
specter of legislative designation and the
purpose of compensation programs
should be to award those injured rather
than to attempt to differentiate between
types of violent crime. Most importantly,
since criminal injury is one of the hazards
of life in our contemporary society, the
Government must recognize its obliga-
tion o protect its citizens; and, if it fails
to protect, to compensate.

A shortcoming of many compensation
programs has been that the number of
injured who are allowed to recover is ex-
tremely limited. Under my proposal,
those parties that will be covered by this
act will be, the victim, his immediate
family and those in a family relation-
ship with the victim. The reasons for
compensating the victim are obvious. It
should be recognized that relatives and
those persons living with the dependent
on the vietim can be real victims of the
crime. Therefore, the Criminal Loss Re-
covery Commission will have authority
to consider the financial loss to a family
member of the vietim and to aware
financial relief where appropriate.

Most legislation dealing with crime
compensation has excluded vietims that
are related to perpetrators from receiv-
ing compensation because of the possi-
bility of collusive action and unjust en-
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richment. Victims that are family mem-
bers of the perpetrator should not be
outrightly excluded as a class simply be-
cause it might require close scrutiny to
ascertain improper action in attempts to
receive compensation. I feel close exam-
ination of such claims could overcome
the possibility of collusive suits and un-
just enrichment. It is too severe a remedy
to provide that a child cannot receive
compensation because one parent has
seriously injured another and the child
then finds himself without any means of
support.

Under my proposal, benefits will be
awarded for medical, care, I have incor-
porated two additional features into this
legislation. First, it should be noted that
“those eligible for compensation” is a
much broader class than provided for in
most programs. New York law, for exam-
ple, requires that the victim must show
“serious financial hardship” before he
will be awarded financial compensation.
I feel that victims of violent crime should
not be penalized simply because they
have accumulated some savings. Those
that lack insurance, and just personally
pay for their injuries should also be com-
pensated. Second, in addition to provid-
ing for medical expenses, it is necessary
that benefits in an amount equal to the
actual loss sustained by the victims
should be awarded. This would include
loss of earnings, both present and future,
and other expenses incurred as a result of
the injury. We should recognize that the
obligation the country has to its citizens
who have been the victims of a criminal
attack cannot be specifically itemized.
This obligation could in some cases go
far beyond the $10,000 or $15,000 limita-
tion normally provided in financial com-
pensation proposals.

In closing, I would like to make a brief
comment on the scope of the Criminal
Loss Recovery Act of 1973. It is obviously
a very comprehensive piece of legislation.
The Hartke bill includes victims of both
State and Federal crimes. A number of
States have already recognized the need
and have taken corrective action. But
more still needs to be done. To do other-
wise adds additional insult to the crimi-
nal injury that daily befalls too many
Americans.

Mr. President, I ask unanimous consent
that the text of my bill be printed in
the Recorp immediately following my
remarks.

There being no objection, the bill was
ordered to be printed in the REcorbp, as
follows:

S. 362

Be it enacted by the Senate and House
of Representatives of the United States of
America in Congress assembled,

TITLE I—SHORT TITLE AND
DEFINITIONS

Sec. 101. This Act may be cited as the

“Criminal Loss Recovery Act of 1973".
DEFINITIONS

Sec. 102. As used in this Act the term—

(1) *child” means an unmarried person
who is under eighteen years of age and in-
cludes a stepchild or an adopted child, and
a child conceived pl‘lOl' to but born after
the death of the victim;

(2) “Commission” means the Criminal Loss

Recovery Commisison established by this
Act;
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(3) “dependent” means those who were
wholly or partially dependent upon the in-
come of the victim at the time of the death
of the victim or those for whom the victim
was legally responsible;

(4) “personal injury” means actual bodily
harm and Includes pregnancy, mental dis-
tress, nervous shock, and loss of reputation;

(5) *“relative"” means the spouse, parent,
grandparent, stepfather, stepmother, child,
grandchild, siblings of the whole or half
blood, spouse’s parents;

(6) “vietim" includes any person (A) killed
or injured as a result of a crime of violence
perpetrated or attempted against him, (B)
killed or injured while attempting to assist
a person against whom a crime of violence
is being perpetrated or attempted, or (C)
killed or injured while assisting a law en-
forcement official to apprehend a person who
has perpetrated a crime of violence or to
prevent the perpetration of any such crime
if that assistance was in response to the ex-
press request of the law enforcement official;

(7) “guardian" means one who is entitled
by common law or legal appointment to care
for and manage the person or property or
both of a child or incompetent; and

(8) “incompetent” means a person who is
incapable of managing his own affairs,
whether adjudicated or not.

TITLE II—ESTABLISHMENT OF CRIMINAL
LOSS COMFENSATION COMMISSION

Sec. 201. (a) There is hereby established an
independent agency within the executive
branch of the Federal Government to be
known as the Criminal Loss Recovery Com-
mission. The Commission shall be composed
of three members to be appointed by the
President, by and with the advice and con-
sent of the Senate. At least one member of
the Commission must have served as a judge
before a State court of general jurisdiction
or on the bench of a Federal district court;
and at least one member of the Commission
must be licensed to practice medicine in the
District of Columbia or a State of the United
States. One member shall be designated
Chairman.

(b) There shall be appointed by the Presi-
dent, by and with the advice and consent of
the Senate, an Executive Secretary and a
General Counsel to perform such duties as
the Commission shall prescribe in accord-
ance with the objectives of this Act.

(c) No member of the Commission shall
engage in any other business, vocation, or
employment.

(d) Except as provided in section 206(1)
of this Act, the Chairman and one other
member of the Commission shall constitute
A quorum. Where opinion is divided and only
one other member is present, the opinion of
the Chairman shall prevail.

(e) The Commission shall have an official
seal.

FUNCTIONS OF THE COMMISSION

Sgec. 202. In order to carry out the purposes
of this Act, the Commission shall—

(1) receive and process applications under
the provisions of this Act for compensation
for personal injury;

(2) pay compensation to victims and other
beneficiaries in accordance with the provi-
sions of this Act;

(3) hold such hearings, sit and act at such
times and places, and take such testimony as
the Commission or any member thereof may
deem advisable;

(4) make grants in accordance with the
provisions of title V of this Act.

ADMINISTRATIVE PROVISIONS

Sec. 203. (a) The Commission is author-
ized in carrying out its functions under this
Act to—

(1) appoint and fix the compensation of
such personnel as the Commission deems
necessary in accordance with the provisions
of title 5, United States Code;

(2) procure temporary and Intermittent
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services to the same extent as is authorized
by section 3100 of title 5, United States
Code, but at rates not to exceed $100 a day
for individuals;

(3) promulgate such rules and regulations
as may be required to carry out the provi-
glons of this Act;

(4) appoint such advisory committees as
the Director may determine to be desirable
to carry out the provisions of this Act;

(6) designate representatives to serve or
assist on such advisory committees as the
Director may determine to be necessary to
maintain effective lialson with Federal agen-
cles and with State and local agencles de-
veloping or carrying out policies or pro-
grams related to the purposes of this Act;

(6) use the services, personnel, facilities,
and information (including suggestions, esti-
mates, and statistics) of Federal agencies
and those of State and local public agencies
and private institutions, with or without
reimbursement therefor;

(7) without regard to section 5290 of title
81, United States Code, to enter into and
perform such contracts, leases, cooperative
agreements, or other transactions as may
be necessary in the conduct of his functions,
with any public agency, or with any per-
son, firm, assoclation, corporation, or edu-
cational institution, and make grants to
any public agency or private nonprofit orga-
nization;

(8) request such information, data, and re-
ports from any Federal agency as the Di-
rector may from time to time require and
as may be produced consistent with other
law; and

(9) arrange with the heads of other Fed-
eral agencies for the performance of any of
his functions under this title with or with-
out reimbursement and, with the approval
of the President delegate and authorize the
redelegation of any of his powers under this
Act.

(b) Upon request made by the Adminis-
trator each Federal agency is authorized and
directed to make its services, equipment,
personnel, facilities, and information (in-
cluding suggestions, estimates, and statisties)
available to the greatest practicable extent
to the Administration in the performance
of its functions.

{c) Each member of a committee ap-
pointed pursuant to paragraph (4) of sub-
section (a) of this section shall receive §

a day, including traveltime, for each day
he is engaged in the actual performance of
his duties as a member of a committee. Each
such member shall also be reimbursed for
travel, subsistence, and other necessary ex-
penses incurred in the performance of his
duties.

TERMS AND COMPENSATION OF COMMISSION

MEMBERS

Sec. 204. (a) Sectlon 5314, title 5, United
States Code, is amended by adding at the
end thereof the following new paragraph:

“(556) Chairman, Criminal Loss Recovery
Commission”.

(b) Section 5315, title 5, United States
Code, is amended by adding at the end
thereof the following new paragraph:

“(95) Members, Criminal Loss Recovery
Commission”.

(¢) Section 5316, title 5, United States
Code, is amended by adding at the end
thereof the following new paragraphs:

“(130) Executive Secretary, Criminal Loss
Recovery Commission.

*(131) General Counsel, Criminal Loss Re-
covery Commission”.

(d) The term of office of each member
of the Commission taking office after De-
cember 31, 1971, shall be eight years, ex-
cept that (1) the terms of office of the mem-
bers first taking office after December 31,
1971, shall expire as designated by the Pres-
ident at the time of the appointment, one
at the end of four years, one at the end of
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six years, one at the end of elght years, after
December 81, 1971; and (2) any member ap-
pointed to fill a vacancy occurring prior to
the expiration of the term for which his
predecessor was appointed shall be appointed
for the remainder of such term.

(e) Each member of the Commission shall
be eligible for reappointment.

(f) A wvacancy in the Commission shall
not affect its powers.

(g) Any member of the Commission may
be removed by the President for inefficiency,
neglect of duty, or malfeasance in office.

(h) All expenses of the Commission, in-
cluding all necessary traveling and subsist-
ence expenses of the Commission outside
the District of Columbia incurred by the
members or employees of the Commission
under its orders, shall be allowed and paid
on the presentation of itemized vouchers
therefor approved by the Executive Secre-
tary, or his designee.

PRINCIPAL OFFICE

SEec. 205. (a) The principal office of the
Commission shall be in or near the District
of Columbia, but the Commission or any
duly authorized representative may exercise
any or all of its powers in any place.

(b) The Commission shall maintain an
office for the service of process and papers
within the District of Columbia.

PROCEDURES OF THE COMMISSION

BEc. 206. The Commission may—

(1) subpena and require production of
documents in the manner of the Securities
and Exchange Commission as required by
subsection (c) of section 18 of the Act of Au-
gust 26, 1935, and the provisions of subsec-
tion (d) of such section shall be applicable to
all persons summoned by subpena or other-
wise to attend or testify or produce such
documents as are described therein before
the Commission, except that no subpena
shall be issued except under the signature of
the Chairman, and application to any court

for aid In enforeing such subpena may be
made only by the Chairman. Subpenas shall
be served by any person designated by the
Chairman;

(2) administer oaths, or affirmations to
witnesses appearing before the Commission,
receive in evidence any statement, document,

information, or matter that may in the
opinion of the Commission contribute to its
functions under this Act, whether or not such
statement, document, information, or matter
would be admissible in a court of law, except
that any evidence introduced by or on behalf
of the person or persons charged with causing
the injury or death of the victim, any request
for a stay of the Commission’s action, and the
fact of any award granted by the Commission
shall not be admissible against such person
or persons in any prosecution for such injury
or death.

TITLE III—RECOVERY FOR CRIMINAL
LOSS

Bec. 301. (a) In any case in which a per-
son is injured or killed by any act or omission
of any other person which is a violation of a
panel offense under the laws of the United
States or any State thereof, except that no
award will be made for damage to property
or for the violation of any motor vehicle law.
The Commission may, in its discretion, upon
an application, order the payment of, and
pay compensation if such act or cmission
occurs—

(1) within the “special maritime and ter-
ritorial jurisdiction of the United States” as
defined In section 7 of title 18 of the United
States Code;

(2) within the District of Columbia; or

(3) in any State of the United States.

(b) The Commission may order the pay-
ment of compensation—

(1) to or on behalf of the Injured per-
son; or

(2) in the case of the personal Injury of
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the victim, where the compensation is for
pecuniary loss suffered or expenses incurred
by any perscn responsible for the mainte-
nance of the victim, to that person;

(3) in the case of the death of the victim,
to or for the benefit of the dependents or
closest relative of the deceased victim, or any
one or more of such dependents;

(4) in the case of a payment for the bene-
fit of a child or incompetent the payee shall
file an accounting with the Commission no
later than January 31 of each year for the
previous calendar year;

(5) in the case of the death of the victim,
to any one or more persons who suffered pe-
cuniary loss with relation to funeral expenses.

(¢) For the purposes of this Act, a person
shall be deemed to have intended an act or
omission notwithstanding that by reason of
age, insanity, drunkenness, or otherwise he
was legally incapable of forming a criminal
intent.

(d) In determining whether to make an
order under this section, or the amount of
any award, the Commission may consider
any circumstances it determines to be rele-
vant, including the behavior of the victim
which directly or indirectly contributed to
his injury or death, unless such injury or
death resulted from the victim’s lawful at-
tempt to prevent the commission of a crime
or to apprehend an offender.

(e) No order may be made under this sec-
tion unless the Commission, supported by
substantial evidence, finds that—

(1) such an act or omission did occur; and

(2) the injury or death resulted from such
act or omission.

(f) An order may be made under this
section whether or not any person is prose-
cuted or convicted of any offense arising out
of such act or omission, or if such act or
omission is the subject of any other legal
action. The Commission may suspend pro-
ceedings in the interest of justice if a civil
action arising from such act or omission is
pending or imminent.

WHO MAY RECOVER LOSS

Sec. 302. A person is entitled to compen-
sation under this Act if he is a victim as de-
fined in section 102(6) of this Act; or is a
person who was dependent on a deceased
victim of a crime of violence for his sup-
port at the time of the death of that victim.

APPLICATION FOR COMPENSBATION

Sec. 303. (a) In any case in which the
person entitled to make an application is a
child, or incompetent, the application may
be made on his behalf by any person acting
as his parent or attorney.

(b) Where any application is made to the
Commission under this Act, the applicant,
or his attorney, and any attorney of the
Commission, shall be entitled to appear and
be heard.

(c) Any other person may appear and be
heard who satisfies the Commission that he
has a substantial interest in the proceedings.

(d) Every person appearing under the pre-
ceding subsections of this section shall have
the right to produce evidence and to cross-
examine witnesses.

(e) If any person has been convicted of
any offense with respect to an act or omis-
sion on which a claim under this Act is
based, proof of that conviction shall, unless
an appeal against the conviction or a petition
for a rehearing or certiorari in respect of the
charge is pending or a new trial or rehearing
has been ordered, be taken as conclusive
evidence that the offense has been com-
mitted.

ATTORNEY'S FEES

Sec. 304. (a) The Commission shall pub-
lish regulations providing that an attorney
shall, at the conclusion of proceedings under
this Act, file with the agency a statement of
the amount of fee charged in connection
with his services rendered in such proceed-
ings.
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(b) After the fee information is filed by
an attorney under subsection (a) of this
sectlon, the Commission may determine, in
accordance with such published rules or reg-
ulations as it may provide, that such fee
charged is excessive. If, after notice to the
attorney of this determination, the Commis-
slon and the attorney fail to agree upon a
fee, the Commission may, within ninety days
after the receipt of the information required
by subsection (a) of this section petition
the United States district court in the dis-
trict in which the attorney maintains an
office, and the court shall determine a rea-
sonable fee for the services rendered by the
attorney.

(c) Any attorney who willfully charges,
demands, receives, or collects for services
rendered in connection with any proceedings
under this Act any amount in excess of that
allowed under this section, if any compensa-
tion is paid, shall be fined not more than
$2,000 or imprisoned not more than one year,
or both.

NATURE OF THE COMPENSATION

Sec. 305. The Commission may order the
payment of compensation under this Act
for—

(1) expenses actually and reasonably in-
curred as a result of the personal injury or
death of the victim;

(2) loss of earning power as a result of
total or partial incapacity of such victim;

(3) pecuniary loss to the dependents of
the deceased victim;

(4) any other pecuniary loss resulting from
the personal injury or death of the victim
which the Commission determines to be rea-
sonable; and

(6) pecuniary loss to an applicant under
this Act resulting from injury or death to a
victim includes, in the case of injury, medi-
cal expenses (ilncluding psychiatric care),
hospital expenses, loss of earnings, loss of
future earnings because of a disability re-
sulting from the injury, and other expenses
actually and necessarily incurred as a result
of the injury and, in addition in the case of
death, funeral and burial expenses and loss
of support to the dependents of the victim.
Pecuniary loss does not include property
damage.

FINALITY OF DECISION

Sec. 306. The orders and decisions of the
Commission shall be reviewable in the appro-
priate court of appeals, except that no trial
de novo of the facts determined by the Com-
mission shall be allowed.

LIMITATIONS UPON AWARDING COMPENSATION

SEec. 307. (a) No order for the payment of
compensation shall be made under section
501 of this Act unless the application has
been made within two years after the date
of the personal injury or death.

(b) There shall be no limitation on the
amount that may be awarded to or on behalf
of any victim.

(c) Compensation shall not be awarded if
the Commission feels there is unjust en-
richment to or on behalf of the offender
would result. This is not to imply that a
family member or relative or those victims
living in wedlock with the offender may not
recover,

TERMS AND PAYMENTS OF THE ORDER

SEc. 308. (a) Except as otherwise provided
in this section, any order for the payment
of compensation under this Act may be made
on such terms as the Commission deems
appropriate,

(b) The Commission shall deduct from any
payments awarded under section 301 of this
Act any payments received by the victim or
by any of his dependents from the offender
or from any person on behalf of the offender,
or from the United States (except those re-
ceived under this Act), a State or any of its
subdivisions; for personal injury or death
compensable under this Act, but only to the
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extent that the sum of such payments and
any award under this Act are in excess of the
total compensable injuries suffered by the
victim as determined by the Commission.

(¢) The Commission shall pay to the per-
son named in the order the amount named
therein in accordance with the provisions
of such order.

EFFECT ON CIVIL ACTIONS

Sec. 309. An order for the payment of com-
pensation under this Act shall not affect
the right of any person to recover damages
from any other person by a civil action for
the injury or death.

TITLE IV—CRIMINAL LOSS RECOVERY
COMPENSATION GRANTS

Sec. 401. Under the supervision and direc-
tion of the Commission, the Executive Secre-
tary is authorized to make grants to the
States to pay the Federal share of the costs of
State programs to compensate victims of
violent crimes.

ELIGIBILITY FOR ASSISTANCE

Sec. 402, Any State desiring to receive a
grant under this title shall submit to the
Commission & plan and the Federal Govern-
ment will underwrite 90 per centum of such
plan provided that the States adopt a plan
that is in substantial compliance with the
scope and intended of this legislation.

TITLE V—MISCELLANEOUS
REPORTS TO THE CONGRESS

8ec. 501. The Commission shall transmit to
the President and to the Congress annually
a report of its activities under this Act, in-
cluding the name of each applicant, a brief
description of the facts in each case, and the
amount, if any, of compensation awarded,
and the number and amount of grants to
States under title IV,

PENALTIES

Sec. 502. The provisions of section 1001 of
title 18 of the United States Code shall apply
to any application, statement, document, or
information presented to the Commission un-
der this Act.

AUTHORIZATION OF APPROPRIATIONS

Sec. 503. (a) There are authorized to be
appropriated for the purpose of making
grants under title IV of this Act 8 for
the fiscal year ending June 30, 1973; &
for the fiscal year ending June 30, 1974; and
8 for the fiscal year ending June 30,
1976.

(b) There are hereby authorized to be ap-
propriated such sums as may be necessary to
carry out the other provisions of this Act.

EFFECTIVE DATE

Sec. 504. This Act shall take effect on

January 1, 1872,

By Mr. CANNON (for himself and
Mr. BIBLE) :

S. 363. A bill to provide for the con-
struction of a Veterans’ Administration
hospital in the State of Nevada. Re-
ferred to the Committee on Veterans’
Affairs,

Mr. CANNON. Mr. President, I am in-
troducing a bill today for myself and
my Nevada colleague, Senator BIisLE, to
provide for the construction of a Vet-
erans' Administration hospital in the
southern part of the State of Nevada.

At the present time, veterans in
Nevada are served by only one VA hospi-
tal, located in Reno, in northwest
Nevada.

Veterans in more populous southern
Nevada, 500 miles to the southeast, have
no VA facilities, except for limited serv-
ices provided by an outpatient clinic in
the Las Vegas area, and are, therefore,
almost completely dependent on VA
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hospitals in crowded Los Angeles, 300
miles away.

I think it is a gross disservice to our
veterans to force them to travel to Los
Angeles to get treatment for service-
related disabilities. In addition, it cer-
tainly is not fair to make the veterans
of southern California wait for treat-
ment because their facilities are over-
crowded.

I urge serious consideration of this
proposal at the earliest possible oppor-
tunity.

By Mr. CANNON (for himself and
Mr. BIBLE) :

S. 364. A bill to provide for the estab-
lishment of a national cemetery in the
State of Nevada. Referred to the Com-
mittee on Veterans' Affairs.

Mr. CANNON. Mr. President, on behalf
of myself and Senator BisLE, I introduce,
for appropriate reference, a bill to estab-
lish a national cemetery in the State of
Nevada. At present, there is no national
cemetery in Nevada to provide for the
burial of deceased veterans,

Although national cemeteries came in-
to being during the Civil War to provide
for the burial of soldiers who had died in
service, most of them are situated where
battles occurred and, therefore, are not
evenly distributed in the 50 States. For
this reason, the western part of the
United States has few national ceme-
teries, and the many veterans who served
during World War II have no place with-
in reasonable proximity to their domicile
for burial. During the last world war we
had approximately 16 million men under
arms, and when you consider their de-
pendents, we have a total of about 50
million people who are eligible for burial.

Due to the inexorable march of time,
the need for this legislation is increas-
ing in urgency. Early in the second ses-
sion of the 92d Congress the Senate
Committee on Veterans' Affairs consid-
ered the proposal to establish a national
cemetery in Nevada. Unfortunately, the
bill was not adopted.

I urge the committee to reconsider this
proposal at the earliest possible oppor-
tunity.

By Mr. NELSON:

5. 365. A bill to provide for a study and
investigation to assess the extent of the
damage done to the environment of
South Vietnam, Laos, and Cambodia as
the result of the operations of the Armed
Forces of the United States in such
countries. Referred to the Committee on
Foreign Relations,

VIETNAM WAR ECOLOGICAL DAMAGE ASSESSMENT
ACT OF 1973

Mr. NELSON. Mr. President, 1 year
ago almost to the day, I introduced the
Vietnam War Ecological Damage Assess-
ment Act. I am reintroducing this legis-
lation today and would like to repeat
what I said last year. It is tragically
ironic that the destruction which I de-
scribed last year continues on an in-
creased scale. The remarks made last
year on this matter are as appropriate
now as they were then.

Mr, President, suppose we took gigan-
tic bulldozers and scraped the land bare
of trees and bushes at the rate of 1,000
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acres a day or 44 million square-feet a
day until we had flattened an area the
size of the State of Rhode Island, 750,000
acres.

Suppose we flew huge planes over the
land and sprayed 100 million pounds of
poisonous herbicides on the forests until
we had destroyed an area of prime forests
the size of the State of Massachusetts or
515 million acres.

Suppose we flew B-52 bombers over
the land dropping 500-pound bombs until
we had dropped almost 3 pounds per
person for every man, woman, and child
on earth—8 billion pounds—and created
26 million craters on the land measuring
15 feet deep and 30 feet in diameter.

Suppose the major objective of the
bombing is not enemy troops but rather
a vague and unsuccessful policy of har-
assment and territorial denial called pat-
tern or carpet bombing.

Suppose the land destruction involves
80 percent of the timber forests and 10
percent of all the cultivated land in the
Nation.

We would consider such a result a
monumental eatastrophe. That is what
we have done to our ally, South Vietnam.

While under heavy pressure the mili-
tary finally stopped the chemical defolia-
tion war and has substituted another
massive war against the land itself by a
program of pattern or carpet bombing
and massive land clearing with a huge
machine called a Rome Plow.

The huge areas destroyed pockmarked,
scorched, and bulldozed resemble the
moon and are no longer productive.

This is the documented story from on-
the-spot studies and pictures done by
two distinguished scientists, Prof. E. W.
Pfeiffer and Prof. Arhur H. Westing.
These are the same two distinguished
scientists who made the defoliation
studies that alerted Congress and the
country to the grave implications of our
chemical warfare program in Vietnam,
which has now been terminated.

The story of devastation revealed by
their movies, slides, and statistics is
beyond the human mind to fully com-
prehend. We have senselessly blownup,
bulldozed over, poisoned, and perma-
nently damaged an area so vast that it
literally boggles the mind.

Quite frankly, Mr. President, I am un-
able adequately to describe the horror
of what we have done there.

There is nothing in the history of war-
fare to compare with it. A “scorched
earth” policy has been a tactic of war-
fare throughout history, but never be-
fore has a land been so massively altered
and mutilated that vast areas can never
be used again or even inhabited by man
or animal.

This is impersonal, automated, and
mechanistic warfare brought to its logi-
cal conclusion—utter, permanent, total
destruction.

The tragedy of it all is that no one
knows or understands what is happen-
ing there, or why, or to what end. We
have simply unleashed a gigantic ma-
chine which goes about its impersonal
business destroying whatever is there
without plan or purpose. The finger of
responsibility points everywhere but
nowhere in particular, Who designed
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this policy of war against the land, and
why? Nobody seems to know and nobody
rationally can defend it.

Those grand strategists who draw the
lines on the maps and order the B-52
strikes never see the face of that inno-
cent peasant whose land has been turned
into a pockmarked moon surface in 30
seconds of violence without killing a sin-
gle enemy soldier because none were
there. If they could see and understand
the result, they would not draw the lines
or send the bombers.

If Congress knew and understood, we
would not appropriate the money.

If the President of the United States
knew and understood, he would stop it in
30 minutes.

If the people of America knew and
understood, they would remove from of-
fice those responsible for it, if they could
ever find out who is responsible, But they
will never know because nobody knows.

By any conceivable standard of meas-
urement, the cost-benefit ratio of our
program of defoliation, carpet bombing
with B-52’s, and bulldozing is so negative
that it simply spells bankruptecy. It did
not protect our soldiers or defeat the
enemy, and it has done far greater dam-
age to our ally than to the enemy.

These programs should be halted im-
mediately before further permanent
damage is done to the landscape.

The cold, hard, and cruel irony of it all
is that South Vietnam would have been
better off losing to Hanoi than winning
with us. Now she faces the worst of all
possible worlds with much of her land
destroyed and her chances of independ-
ent survival after we leave in grave doubt
at best.

This has been a hard speech to give and
harder to write because I did not know
what to say or how to say it—and I still
do not know. But I do know that when
the Members of Congress finally under-
stand what we are doing there, neither
they nor the people of this Nation will
sleep well that night.

For many reasons I did not want to
make this speech but someone has to say
it, somewhere, sometime.

Mr. President, I ask unanimous con-
sent that certain statistics based on Pen-
tagon munitions totals and impact pro-
jections of Doctors Arthur H. Westing
and Eghbert W. Pfeiffer be printed in the
Record at this point.

There being no objection, the tables
were ordered to be printed in the Recorb,
as follows:

IMPACT OF U.5. MUNITIONS, SOUTH VIETNAM, 1965-71
[In pounds]

Military region

Expenditure | " " v

Peracre........... 972 224 1,234 112
Per person.._..._.. 2,214 1,390 1,907 160

IMPACT OF U.S. MUNITIONS, 1965-71
[in pounds)

South North
Viet-  Viet-

nam nam

Cam-

Expenditure Laos bodia

Per acre 497 2% 59 1
Per person.......... 1,215 38 1,312 46
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ECOLOGICAL IMPACT 1965-1971

Area
with
“‘shrap-
nel"
craters (in
i million
acres)

Area
cratered

in
thou-
sand
acres)

Earth
displaced
in

millian
cubic
yards)

Number
of

- Kin
Country millions)

South Vietnam....._. 345.1

109.6
69.0
149.4
17.1

17.3
56.0

41.4
14.6

4.6

2,784

Military Region |_...
Military Region I1___
Military Region 111 __
Military Region IV_ .

North Vietnam..___..

Southern Laos
Nerthern Laos

. 6
. §
.3
i
.3
3
.2
|

Cambodia........_.. ,3 .4

Total Indo-

china__..____ 32.6 4321

ALL INDOCHINA

[tn millions of pounds}

Air Surface
munitions  munitions

Total
munitions

F—1-,]
L]

3pgessE

"

ST
o e
N g P

A e

oo
0
o

15,132

1 Projected figure based on 11-month total for 1972,
1 Projection based on 10-month total for 1972.

MUNITIONS EXPENDITURES
[in millions of pounds]

South
Viet-

North
Viet- South North
Laos

60
135
200
310
490
655 115
700 170
285 26,071

Total_... 21,263 1,066 2,550 900

Mr. NELSON. Mr. President, this is
the same bill I introduced in the previ-
ous Congress. Congressman GUDE intro-
duced the same bill in the House of
Representatives last year. It was en-
dorsed by the 7 million member Ameri-
can Association for the Advancement of
Science at the annual meeting in Wash-
ington, D.C., in December.

In supporting this proposal to study
the environmental consequences of the
extensive destruction brought about by
the war in Southeast Asia, AAAS, a
federation of 300 scientific bodies, said
in its resolution:

United States science and technology have
had profound and often destructive effects
on human welfare in Indochina . . . sci-
entists and the public at large should have
a full sclentific assessment of the construc-
tive as well as destructive applications of
American science in Indochina, proposed in
a bill introduced by Sen. Gaylord Nelson and
Rep. Gilbert Gude, (R-Md.) calling upon
the National Academy of Sciences to report
on the ecological effects of U.8. activities
in Vietnam, Laos, and Cambodia.
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AAAS President Dr. Leonard Rieser
said that “unless Congress sets up such
a study, we'll never know” the truth
about many allegations—for example,
the charge that U.S. chemicals have
begun to cause genetic mutations and
consequent malformations in Vietnam-
ese children.

Mr. President, I ask unanimous con-
sent that the text of the AAAS resolu-
tion be printed in the Recorp at this
point.

There being no objection, the resolu-
tion was ordered to be printed in the
ReEecorp, as follows:

RESOLUTION ON ASSESSMENT OF THE ECOLOGI-
CAL CONSEQUENCES OF THE VIETNAM WAR
(Adopted by the Council of the American

Association for the Advancement of Seci-

ence December 30, 1972)

Whereas the Board of the AAAS in October
1869 issued a statement which reads in part
as follows: “. . ., for the coming decade the
main thrust of AAAS attention and resources
shall be dedicated to a major increase in the
scale and effectiveness of its work on the
chief contemporary problems concerning the
mutual relations of science, technology, and
social change, including the uses of science
and technology in the promotion of human
welfare,” and

Whereas United States science and tech-
nology have had profound and often destruc-
tive effects on human welfare in Indochina,
and

Whereas scientists and the public at large
should have a full sclentific assessment of the
constructive as well as destructive applica-
tions of American science in Indochina as
proposed in a bill (5-3084) introduced by
Senator Gaylord Nelson and Representative
G. Gude, calling upon the National Academy
of Sclences to report on the ecological ef-
fects of U.S. activities in Vietnam, Laos, and
Cambodlia,

Therefore be It resolved that the AAAS
endorses the purposes of Senate Bill 5-3084
entitled the “Vietnam War Ecological Dam-
age Assessment Act of 1972.”

By Mr. CANNON:

8. 366. A bill to promote public con-
fidence in the legislative, executive, and
Jjudicial branches of the Government of
the United States. Referred to the Com-
mittee on Rules and Administration,

FEDERAL FINANCIAL DISCLOSURE ACT OF 1973

Mr. CANNON. Mr. President, I intro-
duce a bill entitled the “Federal Finan-
cial Disclosure Act of 1973.” Its aim is to
promote public confidence in the Federal
Government. In order to cultivate con-
fidence, it is necessary to let the citizens
know what is going on in the Govern-
ment that represents them. It is widely
believed that Americans are being denied
information which, if openly shared,
would help to restore trust in elected
officials and in the Government itself.

The public disclosure of income from
sources other than one’s Government
salary, or of transactions in stocks,
bonds, or other securities, is almost non-
existent. The executive branch has a
Presidential Executive order which is
more of an administrative directive than
a disclosure measure. The Federal courts
subscribe to canons of ethies but do not
require any reporting of financial or
business activities. In the Congress, each
body has a “code of ethics’” but those
codes call for public reporting only with
respect to contributions, gifts, or hono-
rariums. Reports of outside income, ac-
tivities, and holdings are filed on a con-
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fidential basis and are not open to the
public.

If the principle of disclosure is to be
honored it should be observed by all
officers and employees in policymaking
positions in every branch, department,
or agency of the Government. And, the
provisions of any disclosure bill should
apply equally and uniformly to all—not
to some officers and employees.

My bill would apply equally to every-
one who is compensated by the U.S. Gov-
ernment at an annual rate in excess of
$15,000, or who performs duties of a kind
generally assigned to an individual
holding grade GS-16 or higher in the
General Schedule. In other words, the
intent of this disclosure bill is to reach
every officer or employee of the U.S.
Government who holds a policymaking
position of the executive, or legislative,
or judicial branches, from the President
and Vice President, and the Supreme
Court and the Congress, down to the low-
est civil servant falling within the com-
pﬁlnsation or grade levels provided in the
bill.

This bill was considered in commitiee
last year but was not reported. Questions
have been raised concerning many of the
provisions of the bill and my response to
those questions is that answers can be
found to these issues if there is an hon-
est desire to enact a disclosure law as
a first step toward restoring confidence
in the Government.

Mr. President, I ask that this bill be
referred to the Committee on Rules and
Administration for consideration and
hearings.

The PRESIDING OFFICER. Without

objection it is so ordered.

By Mr. TOWER:

S.J. Res. 17. A joint resolution to au-
thorize and request the President of the
United States to issue a proclamation
designating October 14, 1973, as “German
Day.” Referred to the Committee on the
Judieciary.

GERMAN DAY

Mr. TOWER. Mr. President, I am in-
troducing today a joint resolution re-
questing the President of the United
States to issue a proclamation designat-
ing October 14, 1973, as “German Day,”
in honor of the many great traditions
and accomplishments of the outstanding,
talented, and patriotic German-Ameri-
can community.

There are many fine ethnic groups in
America, each with a splendid history of
its own and heroes of its own. None of
these, however, can be said to excel the
accomplishments over the years of
Americans of German descent, whose
deeds are, to say the least, inspiring to
everyone familiar with the facts.

The most immediate and impressive
fact is their contribution to the overall
population of the United States. Of all
American ethnic groups, the English
alone exceed the Germans in total figures,
and then only providing that you con-
sider together the genuine English de-
scendants with Scots, Irish, and Welsh
descendants.

A distinct characteristic of the Ger-
man immigrants throughout their his-
tory has been the very slight return mi-
gration to the old country as compared
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with recent immigrations. These German
immigrants found America to their lik-
ing, and they and their descendants have
made the most of it.

In the beginning, so far as the first
English colonists were concerned, the
Mayfiower provided the key to a glorious
land of promise. The Germans had their
Mayflower too, under a different name.
This was the good ship Concord, which
arrived in Philadelphia in October 1683,
bearing the first group of German im-
migrants to these shores. The leader of
the group was Franz Daniel Pasturius,
who had come in advance to purchase
from William Penn a tract of land, on
which to establish the first permanent
German settlement in the American Col-
onies. This settlement, which was estab-
lished only 2 years following the found-
ing of Philadelphia, became known as
Germantown, and for the next 100 years
or so, it was to serve as a distribution
center for all German colonists.

In a short time, hundreds of Germans
were spread throughout the central and
southern counties of Pennsylvania, and
Lancaster County was developing into
a kind of German stronghold. Some Ger-
mans went north, to New Jersey and New
York, but the vast majority moved south-
ward, colonizing western Maryland, Vir-
ginia’s Shenandoah Valley, and many
counties in Tennessee, Kentucky, and
North Carolina.

The most northerly settlement of Ger-
mans in the 18th century was established
at Waldoboro, Maine, in 1751, and the
most southerly that of the Salzburgers,
in 1734 at Ebenezer, Ga., which was at
the time also the most southerly point
of America settlement on the east coast.
Many German tradesmen remained in
the coast cities of Philadelphia, New
York, Baltimore, and Charleston.
Pennsylvania, however, remained the
State most thickly settled by the German
element.

The German Quakers of Germantown
immortalized themselves by their formal
protest against Negro slavery in 1788, the
first time such action was taken in the
histery of thc American people. The first
Bible printed in the German language
was published by Christopher Saur in the
year 1743, and is another example of the
religious quality of these early German
settlers. This was not the first time that
a German printer and publisher wrote
himself into history, for Peter Zenger,
the founder of the independent news-
paper, the New York Weekly Journal,
was tried for libel in 1735, and the case
became the first great fight for freedom
of the press in America.

During the 19th century, German im-
migration outdistanced all others and
reached surprising heights. From 1846 to
1854, a period embracing the ill-favored
German Revolution of 1848-49, almost
900,000 Germans came to America—an
extremely large number for those days.
Over half of them arrived in the years
1852 to 1854.

The arrival of this particular group of
Germans had a profound effect on the
long-established social customs of early
America. For more than 200 years
English puritanism had kept watch over
the public morals of American society.
But with the coming of the Germans, the
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puritan tradition received a severe jolt.
Fresh from the battlefields of the Ger-
man Revolution of 1848, where the great
questions of economic and political lib-
erty were being decided, the new arrivals
held many opinions not in keeping with
the puritan attitude. In the matter of
things spiritual, the Germans held a
liberal view of religion and the Sabbath.
They also developed community singing,
occasionally neglected business for the
sake of intellectual pleasure, and took
great delight in outdoor life.

Missouri, Wisconsin, and Texas were
the pioneer sections toward which many
directed their course, as immigration
continued, interrupted only by the two
World Wars.

In the industrial history of the 19th
century in America, the Germans be-
came preeminent in all branches requir-
ing technical training. They had had the
advantage of technical schools at home,
before such schools were founded in the
United States. Above all, the Germans
led the way in the field of engineering.
John A. Roebling built the first great
suspension bridge over the Niagara
River, and followed it with construction
of the famous Brooklyn Bridge. Another
bridge builder of note was Charles C.
Schneider, who planned and directed
construction of a bridge over the Ni-
agara—this time a cantilever-type struc-
ture, superior for carrying heavy railway
trafic. Gustan Linderthal was consult-
ing engineer and the architect of the
Hell's Gate steel-arch bridge across New
York's East River.

The only equal or near equal of Thomas
Edison in the field of electricity and elec-
trical engineering was Charles P. Stein-
metz, the wizard of Schenectady. Albert
Fink, expert railway engineer, was the
originator of through traffic in freight
and passage service—while Count Zep-
pelin made his first experiments in mili-
tary aviation in this country during the
United States Civil War.

In the 19th century, however, the Ger-
mans led not only in the engineering
branches of industry, but also in many
other areas reguiring technical training
and the ingenuity of expertise. Thus, it
comes as no surprise, that in the chem-
ical industries and in the manufacture
of drugs, German names were outstand-
ing: Rosengarten, Pfizer, Dohm, Vogler,
Meyer, Schieffelin, Lehn, and Fink, to
list but a few. In the manufacture of
planos and other musical instruments,
such great names as Steinway, Krabe,
Weber, Sohmer, Wurlitzer, and Gemun-
der, stand out. In the development of
optical instruments we recall Bausch &
Lomb. The list of technical deveiop-
ments and accomplishments is almost
endless.

Nor were the accomplishments of Ger-
mans in America limited to the contri-
butions of these individuals of genius.
On the contrary, Germans as a group
performed remarkably in many areas.
It has been estimated that the number
of German volunteers during the Amer-
ican Revolution and the Civil War ex-
ceeded in proportion that of native
Americans and all other foreign ele-
ments—certainly a wonderful tribute to
their loyalty and courage.

In political affairs, Germans in Amer-
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ica have long been active in reform move-
ments, carrying on the principles of
democracy enuniciated in the German
revoluntary movement of the 1840's.
Among those German-American politi-
cians who found in our great land a
flowering of the democracy they so cher-
ished and loved was the outstanding his-
torical figure of Carl Schurz, who helped
to organize the kepublican Party in Wis-
consin, became a Union general in the
Civil War, and later a U.S. Senator from
Missouri and a cabinet member in the
administration of President Rutherford
B. Hayes.

Germans have also played a major part
in American education. Indeed, both the
highest and lowest level of tile American
system of education—the university and
the kindergarten—were imported from
Germany. Moreover, the secondary
school felt the German influence when
Horace Mann reported favorably on the
Prussian school system in the 1840’s, and
established the normal, or training school
for teachers.

In the area of the arts, the German
influence again has served America wel..
Gottlieb Graupner won distinction as
the father of orchestral music in Amer-
ica in the early 19th century, and the
German participation played a major
part in establishing American opera in
the eyes of European critics. German
ability was further demonstrated by the
noted painter, Emanuel Leutze, best
known for his large historical picture of
“Washington Crossing the Delaware.”

In the field of organized religion, Ger-
man-Americans founded three major
American churches early in the 18th cen-
tury—the Lutheran, the German Re-
formed, and the United Brethren of
Moravian.

One of the greatest military organizers
in our Nation’s history was Baron Fred-
erick Von Steuben, who endorsed the
American Revolution and made plans to
engage in it, in the interest of democracy,
the moment it began. Von Steuben served
alongside George Washington at Valley
Forge, during those bitter early months
of 1778. He trained Washington’s troops
admirably, and throughout the war, the
Continental Army proved itself fully the
equal in discipline and skill of the best of
the British Regulars. Of all the heros of
the American Revolution, few exceeded
Baron Von Steuben in the importance of
their contributions.

Certainly, we can all take pride in the
accomplishments and contributions of
our German-American citizens, past and
present. They have played a large role
in America’s climb to its present position
of world leadership. The scope of Ger-
man-American efforts has been nation-
wide, and every part of our great Re-
public has benefited from the influence
of the German settlers.

Texas is particularly fortunate in hav-
ing felt the influence of the German
arrivals upon our land and its fortunes.
Germans began settling in Texas even
while it was still a Mexican province.
The first German colony was organized
by Baron Von Bastrop and located on
the Colorado River. Bastrop, as the set-
tlement was named, was the northern-
most white settlement in the valley of
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the Colorado. Much exposed to Indian
attack, the early settlement was aban-
doned several times, but the persistence
of the German settlers was eventually
responsible for making this area a center
for the German newcomers.

A great many of the Germans came to
Texas between 1836, when it won its in-
dependence from Mexico, and 1845,
when it joined the Union. Because so
much of the State was unexplored as
well as unsettled, and was populated by
large and hostile Indian tribes, condi-
tions were conducive to organized colo-
nies such as the Germans established.
A lone settler had little chance of sur-
vival. For these reasons, in many parts
of Texas, Germans outnumbered native
Americans.

Political disturbances in the 1840’s
drove many Germans to seek new homes
where, possibly, an ideal German state
might be established. Persecuted by the
Diet of the German Confederaticn,
members of the “Burschenschaften,” or
students’ organization, began to come to
Texas, and were soon followed by the
German masses.

In the German-American communi-
ties of south central and southwestern
Texas, the customs and culture of the
founders survive—their great contribu-
tions being in musie, painting, literature,
and quaint colonial architecture. They
established schools, singing societies, so-
cial organizations, a literary society, and
pioneered in agriculture and labor or-
ganizations. Many of their descendants
still observe customs of German origin
in Fredericksburg, New Braunfels, and
other communities where their fore-
fathers settled.

The German settlements on the Gua-
dalupe and the Pedernales prospered
despite unpredictable weather condi-
tions, crop failures, and the Indian raid-
ers. The Germans joined with Texans to
wage punitive campaigns against the
Indians, and in great numbers volun-
teered with the U.S. Army during
the war against Mexico in 1846.
That war had the effect of further in-
tegrating German-Americans, both in
Texas and the rest of our growing, west-
ward-expanding Nation.

The Germans were destined to play a
large role in the eventual growth of this
vast and powerful land. Although the
Germans of Texas were never reconciled
to slavery, and few names could be found
on the roles of Hood’s Texas Brigade
when the Civil War broke out, neverthe-
less, in succeeding wars, German-Amer-
icans of Texas have always been found—
like all Texans—more prominent than
their numbers would warrant in the an-
nals of our Nation’s military forces. Two
descendants of the Germans who came
to Texas in its frontier days particularly
distinguished themselves in World War
II: General of the Army Dwight D. Ei-
senhower, and Fleet Admiral Chester W.
Nimitz. Together they wore a total of 10
stars upon their shoulders.

German-Americans who came to
America came for various reasons: for
material enrichment; in search of the
freedom offered by true representative
democracy; and out of a sense of per-
secution at home in the old country.
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Whatever their reasons, however, once
on our proud shores they brought to
bear the full weight of their talents,
ambitions, and patriotic fervor.

The people of Texas are fortunate, in-
deed, to have shared in the German con-
tribution to the United States of Amer-
ica. The names of German-American
communities across our landscape are
tangible evidence of their presence, and
we should commend them for strength-
ening the fabric of America, and defend-
ing the principles of democracy along the
way.

Mr. President, at this time, I ask unan-
imous consent that the text of my joint
resolution be printed at this point in the
RECORD.

There being no objection, the joint
resolution was ordered to be printed in
the REcorbp, as follows:

BSENATE JoINT REsorvuTiON 17
Joint resolution to authorize and request the

President of the United States to issue s

proclamation designating October 14, 1973,

as "German DEI.Y"

Resolved by the Senate and House of Rep-
resentatives of the United States of America
in Congress assembled, That the President of
the United States is authorized and re-
quested to issue a proclamation designating
October 14, 1973, as “German Day” and call-
ing upon the people of the United States
and interested groups and organizations to

observe such day with appropriate cere-
monies and activities,

By Mr. JAVITS (for himself and
Mr. RIBICOFF) :

S.J.Res. 18. A joint resolution to au-
thorize and request the President to pro-
claim April 29, 1973, as a day of observ-
ance of the 30th anniversary of the War-
saw Ghetto Uprising. Referred to the
Committee on the Judiciary.

THE 30TH ANNIVERSARY OF WARSAW GHETTO
TUPRISING

Mr. JAVITS. Mr. President, I submit
for appropriate reference, for myself and
the senior Senator from Connecticut (Mr.
Risicorr), a joint resolution to mark
April 29 in commemoration of the 30th
anniversary of the uprising against the
Nazi occupation forces by the beleaguered
and outnumbered Jews of the Warsaw
Ghetto who, by their heroic struggle, re-
affirmed the ineradicable determination
of mankind to fight for freedom from
oppression and symbolized the inde-
structible spirit of liberty.

It was 30 years ago in April that the
world was electrified by the news of the
heroic resistance against the mighty Nazi
war machine by the outnumbered and
beleaguered Jews of the Warsaw Ghetto.

We who live in security and freedom
must long remember and be inspired by
those who, under such hopeless circum-
stances, died for freedom and dignity.
Their resistance will remain forever a
monument of light in a dark era of man’s
history.

ADDITIONAL COSPONSORS OF BILLS
AND JOINT RESOLUTIONS

8.7

At the request of Mr. RoserT C. BYRrD
(for Mr. Ranporpsr), the Senator from
Rhode Island (Mr. PasTorE), the Senator
from Alaska (Mr. GraveL), the Senator
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from Illinois (Mr. PErcY), and the Sena-
tor from Minnesota (Mr. HUMPHREY)
were added as cosponsors of S. 7, a bill to
amend the vocational Rehabilitation Act
to extend and revise the authorization of
grants to States for vocational rehabilita-
tion services, to authorize grants for re-
habilitation services to those with severe
disabilities, and for other purposes.
5. 48

At the request of Mr. BrookEg, the
Senator from South Dakota (Mr.
ABOUREZK), the Senator from Nevada
(Mr. BierLe), the Senator from Colorado
(Mr. HaskeLL), the Senator from Min-
nesota (Mr. HuMmMPHREY), the Senator
from Utah (Mr. Moss), and the Sena-
tor from California (Mr. TUNNEY) were
added as cosponsors of S. 48, the Viet-
nam Disengagement Act of 1973.

5. 162

At the request of the Senator from
Arkansas (Mr, McCLELLAN), the Senator
from Arkansas (Mr. FULBRIGHT) Was
added as a cosponsor of S. 162, to au-
thorize the modification of the White
River Basin project in the State of
Arkansas. :

ADDITIONAL COSPONSORS OF A
RESOLUTION

SENATE RESOLUTION 15

At the request of the Senator from
Michigan (Mr. Hart), the Senator from
Hawaii (Mr. Fong), and the Senator from
California (Mr. TunNNEY) were added as
cosponsors of Senate Resolution 15, for
a study of Senate Hearing Officer Sys-
tem.

CONCLUSION OF MORNING
BUSINESS

The ACTING PRESIDENT pro tem-
pore. Is there further morning business?
If not morning business is closed.

The Senator from Minnesota.

SHORTAGE CF FUEL

Mr. HUMPHREY. Mr. President, a
matter of grave and vital concern, par-
ticularly to the Midwest, is the current
fuel oil shortage—not merely heating oil
that we call fuel oil No. 2, but propane
gas, diesel fuel for trucks and locomo-
tives, and indeed gasoline itself are in
short supply.

I have joined with a number of other
Senators from the Midwest, including
the distinguished oresent Presiding Offi-
cer, the junior Senator from South
Dakota (Mr. ABOUREZK), in bringing this
matter to the attention of the President
of the United States.

Several of us in Midwest caucus have
addressed a letter to the President, a
<copy of which I shall ask to have placed
in the Recorp. We have met with officers
of the Department of the Interior, the
Office of Emergency Preparedness, indi-
vidually and collectively, to try to get
some relief from what is at present a
serious situation of fuel oil shortage, and
can be and will be a dangerous and cri-
tical situation.

Mr. President, just the other day, on
the date of January 10, I received a state-
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ment from the civil defense office of the
State of Minnesota, the Department of
Public Safety, outlining 18 critical fuel
situation problems in our State, rang-
ing from the Eveleth School District,
which had its fuel supply cut and will
have to shut down its classes, to a no-
tice that the Minnesota Transport As-
sociation reports that Standard Oil has
effected a cutback on diesel fuel for
truckers of some 25 percent for Janu-
ary; the State Education Commissioner
has advised school officials to close Min-
nesota public schools if the fuel supply
is inadequate to maintain a reasonable
temperature in classrooms. According to
the information I have received this
morning, the Long Prairie schools are
shut down.

I do not think I need document the
fact that we have an energy crisis, but
I think it needs to be underscored that
there were no plans to meet this crisis.
In fact, we have one crisis after another
befalling us, with no plans. We have a
housing shortage crisis. We have prob-
lems in our school systems that are
mounting. But in particular this fuel oil
crisis is unpardonable, and it is being
aggravated by current action of the Gov-
ernment.

I, first of all, want to pay my thanks
and respect to the Office of Emergency
Preparedness for the efforts they are
making to be of help. We have had good
cooperation from that office both at the
national level and at the regional level.
The Governor of the State of Minne-
sota has set up an emergency office in our
State capital to try to alleviate the cur-
rent fuel oil shortage; but, Mr. President,
it is nothing but an emergency effort—
transporting small amounts of fuel oil
from one place to another to keep a
school open or hospital heated. In the
meantime factories are closing their
doors. Trucks and locomotives that are
supposed to be bringing our needed food
supplies and grains find their diesel fuel
cut back. And we have seen many house-
holders being denied adequate fuel oil.

The situation is the worse it has been
since the end of World War II. But above
all that, it comes at a time when I dis-
covered a situation yesterday which
really requires immediate action on the
part of the Government. I was informed
that the Department of Defense had
stepped up their orders for jet fuel for
military aircraft. I was so shocked by

“this information that I refused at first

to even comment upon it, but then I had
verification, which I now share with the
Senate.

One of the trade publications in the
oil industry is known as Platts Oilgram.
It is like a bulletin that comes out daily,
telling what happens within the refinery
business, the oil business, the fuel busi-
ness. On the date of January 8, in a
dateline from New York, is the following
communication or news story:

Defense Fuel Supply Center has raised its
sites on its call for supplies of JP—4 Jet Fuel
by over 2,000,000 barrels,

The air war in Viet Nam is sald to be the
reason.

In mid-December, the agency was issulng
a request for about 4.7 million barrels of
JP—4.

Now, accord}.ng to trade sources who have
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been asked to bid on supplies of the mate-
rial, the government wants 314 million gal-
lons or 7.4 million barrels.

One source says a high ranking Naval Of-
ficlal has been calling refineries to see what
the supply situation might be.

Reportedly, DFSC wants telegraphic bid
response and it will close bidding on Jan-
uary 18. Product is sought from date of award
through March 31.

Mr. President, January 18 to March 31
is the coldest part of the year. In my
part of the country it is very cold as it is
in the other parts of the Midwest, and it
is also unreasonably cold in the North-
eastern sections of this Nation. At the
very time that our refineries are working
at 98 percent of capacity when there is
still a fuel oil and gasoline shortage
which will get worse every day, the De-
partment of Defense is stepping up its
request for bids to these same refineries
by 2.7 million barrels. In mid-December
they wanted 4.7 million barrels. In the
middle of January they want 7.4 million
barrels.

Mr. President, what does that mean
to the fuel oil situation? JP-4 jet fuel
is used by our bombers and also by com-
mercial aireraft. It is made like a
straight run gasoline. It is a light vapor
pressure material. About 60 percent of
kerosene is used in making JP-4.

Mr. President, all kerosene is inter-
changeable with No. 2 heating oil and is
a part of the general heating oil pool.

Mr. President, when we increase the
demand for jet fuel for the bombers, as
the Department of Defense has done just
this past week, we are denying the
schools and the hospitals and the in-
dustries and the homeowners of this
country, as well as the trucks and the
locomotives and the commercial aircraft
of the kind of fuel they need for the pur-
pose of heat and travel.

This one order of the Defense Depart-
ment means that there will be approxi-
mately 1.7 fewer barrels of fuel oil avail-
able between mid-January and March 31.

Mr. President, I have to say to this dis-
tinguished body and for the record that
unless some adjustment is made in the
request of the Department of Defense
upon an already overworked refinery in-
dustry, there are going to be catastropic
conditions prevailing in the Midwest.

It is a pity that this Government did
not have the foresight earlier to permit
a larger importation of crude and fuel oil.
Only within the last few weeks has that
been possible.

Mr. President, I read about this relaxa-
tion of import quotas by the Hess Oil Co.,
the Amerada Oil Co., in the Virgin
Islands. Supposedly 250 million gallons
are going to come in. Mr. President, this
will be unloaded on the eastern seaboard.
It will never get to the Midwest.

I submit that the Hess Oil Co. cannot
even verify that this is what is going to
happen at all. In the meantime what do
we have in the Government? We have a
situation where the right hand does not
know what the left hand is doing. We
have the distinguished officer of the
Office of Emergency Preparedness before
the Committee on Interior and Insular
Affairs chaired the Senator from Wash-
ington (Mr. Jackson) and say in all
good conscience that they are doing
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everything they can to alleviate the fuel
oil shortage. On the other hand, within
the same week, the Department of De-
fense is increasing its request to the
refineries, that are already refining at
maximum capacity, to the rate of 2.7
million barrels between January 18 and
March 31; 1.7 million fewer barrels of
fuel oil will be available for South
Dakota, for Minnesota, for Wisconsin,
for Michigan, for North Dakota, for
Montana, for Iowa, for Illinois, and for
the States that are in the cold belt.
This is also true for many other States
that I did not mention.

I have written as of yesterday to the
Secretary of Defense, Mr. Laird, and to
the Director of the Office of Emergency
Preparedness, General Lincoln, asking
that they get together and come to some
resolution of this problem.

Mr. President, every Senator in this
body who comes from a State where the
climatic conditions are what we call win-
ter and frigid is in trouble. His constitu-
ents are in trouble.

In this morning's “Today Show,” they
reported in a story out of New York that
the airlines cannot fly their regular
schedules. The large jets are taking off
with just enough jet fuel to get from one
place to another,

That is already a problem. However, if
one has ever been to Minneapolis, Minn.,
when the furnace goes out in midwinter:
if one has ever been in Brainerd, Minn.,
when they have to lay off all of the work-
ers in the railroad yards; if one has ever
been in the Dakotas or in Wisconsin
when it is 20 below zero and there is no
fuel oil, he will realize what a situation
we face.

It is nice for the people in Washing-
ton who can sit around and have the as-
surance that their buildings are going
to be warm.

We have schools in Minnesota and
schools in Denver, Colo., that are clos-
ing down. We have factories in Minnesota
that are closing down and trucks that
are taken off the road. We have filling
stations closed up. We have fuel oil dis-
tributors with no fuel oil. And without
any consultation with anyone, the Sec-
retary of Defense says that they will buy
7.4 million additional barrels of jet fuel.
They may need it. However, I think they
ought to give us some justification.

I do not think we ought to have one
officer of the Government come up here
on one day and say that they will take
care of things, and then have another
officer of the Government reach out and
say to the refineries, “Get that jet fuel
here for the Department of Defense.”

I know that they have.needs for this
fuel. T am not unaware of that. However,
I know that the Defense Department
likes to have additional supplies.

Mr. President, I suggest that, when
there is a shortage here, they ought to do
a little less bombing abroad and maybe
we can get some of the material needed
by the people at home.

Mr. President, I ask unanimous con-
sent that the letters and other material
to which I referred be printed in the
RECORD,

There being no objection, the material
was ordered to be printed in the REcorb,
as follows:
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STATE OF MINNESOTA,
DEPARTMENT OF PUBLIC BAFETY,
Saint Paul, Minn,, January 10, 1973.
Hon. HuserT H. HUMPHREY,
Senator from Minnesota,
Washington, D.C.

Dear SEnATOR HumpPHREY: Following are
some of the incidents that have been re-
ported to us concerning the critical fuel
situation here in Minnesota.

The Eveleth School Distriet has had their
fuel supply cut and will have to shut down
in a week.

The Twin City Bus Lines diesel fuel has
been cut 209 causing them to curtail the
service and eliminate night service.

The truck companies are on allocation of
fuel, which makes mandatory curtailment of
that business.

The Rooney Oil Company at Belgrade has
been shut down and out of business as of
this date. Also out of heating fuel oll are
Tim's Implement, Bemid]i; Otter Talil
County Courthouse, Fergus Falls; Wally’s Oil,
Bemidji; Appleton Creamery, Appleton; Mora
Municipal Power Plant; and Wright Brothers,
Bemidji.

The Koch Refinery at Pine Bend has been
struck by the oil, chemical and atomic work-
ers. However, the plant is still being operated
by supervisory personnel.

The State Education Commissioner advised
school officials to close Minnesota public
schools if the fuel supply is inadequate to
maintain a reasonable temperature in class-
rooms. The Long Prairie schools are shut
down now.

Clearbrook: Mobil dealer Al Wasson today
reports he is unable to get enough No. 2 fuel
oil and is doling out his supply in 30-50 gal-
lon lots.

Bagley: Mobil dealer Alvin N. Bragget re-
ports that he is unable to purchase needed
No. 2 fuel oil to service his accounts.

Pipestone: Wicks Oil Company reports re-
celving only 166,000 gallons of 700,000 gallon
commitment. Has had to cut off his commer-
cial accounts. Has 89 homes, 2 schools.

Cloquet: Erickson Oil Company, has been
cut off from his usual suppliers and needs
50,000 gallons of #2 oll per week,

Duluth: Office of Emergency Preparedness
reported an inquiry from Congressman Blat-
nik concerning fuel oil for the Superwood
Plant. We put them in touch with a sup-
plier who is sending them 10,000 gallons
dadily.

Wabasha County: Brice Carlson Company
voluntarily reduced LP quotes 109 (Skelly)

MecIntosh: Coop Oil Station, Ray Bartz, un-
able to deliver fuel to the school. Arnold
Carlson, Superintendent of Schools called the
Governor's office. He was put in touch with a
supplier.

Minneapolis: Firestone Oil Company, wrote
Governor Anderson stating that they will be
short 100,000 gallons soon and need 350,000
gallons of #2 for the season.

Metallurgical Heat Treatment: Richard
Sandol reported shortage of propane gas.
They are interruptible users of natural gas
using propane gas as secondary fuel.

Grand Rapids: Bart Hoard Oil Company re-
ports his usual supplier is unable to give him
his needed supply. He Is trylng other sup-
pliers with no positive results.

Midland Cooperative Oil: Werner Johnson
reported that they are unable to meet their
demands because they are unable to secure
adequate amounts of crude oil to keep their
refineries at top production. We have been
trying to move their application for impor-
tation of crude oil with the Department of
Interior.

Minnesota Motor Transport Assoclation:
Jim Denn, General Manager, reports that
Standard Oil has effected a cutback on diesel
fuel for truckers of some 25% for January.

Reports of incidences of fuel shortages, and
curtailment of normal operations of all pub-
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lic and commercial activities are coming in
continually.
Sincerely,
F. JaMEs ERCHUL,
Director.

U.S. BENATE,
Washington, D.C., January 10, 1973.
The PRESIDENT,
The White House,
Washington, D.C.

Dear Mr. PrEsIDENT: Shortages of petro-
leum products, including fuel oil and gaso-
line, have reached crisis proportions in the
Midwest. Shortages of fuel oil and propane
have struck crippling blows at our schools,
hospitals, and industries, including our grain
drying facilities. Shortages of gasoline have
forced small independent marketers from
business and threaten the viability of many
others. The prospect is for more of the same.

On September 21, 1972, the Oil Import Reg-
ulations was amended to grant independent
deep water terminal operators on the East
Coast increased allocations of No. 2 fuel oil.

While commendable, this action does not
help the Midwest.

In the last few weeks, the Director of the
Office of Emergency Preparedness, who had
earlier disclaimed overall product shortages,
has been exhorting consumers to conserve
Tuel and refineries to produce more fuel.

This action, while again commendable, has
not provided heat for Midwest households
nor gasoline for their cars. When refineries
switch production from gasoline to fuel oil,
gasoline shortages, of course, worsen.

This week a program has been announced
which purports to lift quotas on No. 2 fuel
oil imported from Amerada-Hess's Virgin
Island refinery. Distributors in District I-IV
who have the requisite “arrangements"” with
Hess are entitled under the program to No. 2
fuel oil allocations.

This action will do nothing to alleviate the
severe product shortages in the Midwest.

Mr. President, we respectfully request that
you immediately suspend all import quotas
on oil until enough for all uses moves into
these critically affected areas.

Immediate imports of crude oil and fin-
ished products, including heating oil, should
be permitted from all origins. At least 100,000
barrels of oil per day will be immediately
available from Canada alone if restrictions
are lifted.

We recommend that, in response to the
present emergency, imports of gasoline and
fuel oil from abroad must be Increased
immediately.

Mr. President, we await your action and
sincerely hope that a proclamation suspend-
ing the oil import allocation in the manner
suggested is forthcoming.

JANUTARY 11, 1973.
Hon. MELVIN R. LAIRD,
Secretary of Defense,
Department of Defense,
Washington, D.C.

DEArR MR. SECRETARY: I have just learned
that the Defense Fuel Supply Center has
asked refineries to bid on additional sup-
plies of JP-4 jet fuel at the very time that
we are suffering one of the most critical
fuel oll shortages in recent history.

I call to your attention the enclosed news
item from Platts Ollgram, January 8, 1973,

It Is my understanding that the DPFSC is
seeking an additional 2.7 million barrels of
JP-4 over and beyond the original mid-
December request of 4.7 million barrels of
JP-4. 1 have been informed by technicians
that JP-4 consists of about 60% kerosene
and that kerosene is interchangeable with
No. 2 heating oil and can go into a heating
oil pool.

It may well be that the Department of
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Defense needs additional JP—-4, but surely
any additional supply order should be tem-
pered or moderated by the urgent require-
ments of our domestic economy.

All through the Midwest factories are
closing, schools are closing, buses and trucks
are having to curtail services, diesel fuel for
railroads has been cut back, and the fuel oil
supply for homes is at a dangerously low
level. All of this is due to a critical shortage
of fuel oil, propane, and diesel fuel.

I respectfully request that your office im-
mediately coordinate its purchase orders with
General Lincoln, Director of the Office of
Emergency Preparedness. General Lincoln
has been assuring the Congress that he is
doing everything possible to alleviate the fuel
oll shortage. At the very time that he Is
testifyilng before a committee of the Con-
gress, the Department of Defense is asking
the refiners to increase supplies of JP—4.
Our refineries are working at 989% of capac-
ity. If they are asked to produce more JP-—
4, they will be doing it at the expense of fuel
oil or kerosene.

Surely there can be some arrangement
agreed upon that will meet the basic needs
of the Defense Department and the critical
needs of our civilian economy. I urge your
prompt attention.

Sincerely,
HUBERT H. HUMPHREY.

JaNuvary 11, 1973.

Gen. GEORGE A. LINCOLN,

Director, Office of Emergency Preparedness,
Ezxecutive Office Building Annex, Wash-
ington, D.C.

Dear GeENERAL: I am deeply concerned
over what I have just learned concerning a
Department of Defense request for additional
JP—4 jet fuel.

I have directed a letter to the Secretary of
Defense (copy enclosed). I am also enclosing
a copy of a news story from Platts Oilgram
(January 8, 1973) which gives you additional
information.

If the Department of Defense proceeds as it
plans, the fuel oil shortage will be consider-
ably worse and at dangerous proportions. It
is imperative that you and the Secretary of
Defense come to some understanding in order
to meet the needs of our people and our
civilian economy.

I respectfully urge your prompt attention
to this matter.

Bincerely,
HueerT H. HUMPHREY.

[From the Platts Oilgram, January 8, 1972]
DFSC Raisrs JeEr Fuer NEEps ForR War

NEw York, NEw York, January 7, 1973.—
Defense Fuel Supply Center has ralsed its
sites on its call for supplies of JP-4 Jet
Fuel by over 2 milllon barrels.

The air war in Viet Nam is sald to be the
reason.

In mid-December, the agency was issuing
a request for about 4.7 million barrels of
JP-4,

Now, according to trade sources who have
been asked to bid on supplies of the material,
the government wants 314 million gallons or
7.4 million barrels.

One source says a high ranking Naval Offi-
cial has been calling refineries to see what
the supply situation might be.

Reportedly, DFSC wants telegraphic bid
response and it will close bidding on Janu-
ary 18. Product is sought from date of award
through March 31.

Jet fuel is made like a straight run gaso-
line or BTX raffinate. Sometimes using a resi-
due from benzene and toluene—Its a light
vapor pressure material, about 809 kerosene
is used In making JB—4. The control factor is
the end distillate point will not exceed 500°F
and meet a —72°F freeze point, not over 214
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1bs. vapor pressure (commercial kerosene is
525°F)

All kerosene is interchangeable with No. 2
heating oil and can go into a heating oil
pool.

The PRESIDING OFFICER. Under
the previous order, the Senator from Ar-
kansas and the Senator from North Car-
olina are recognized for 45 minutes for
the purpose of having a colloquy.

Mr. McCLELLAN. Mr. President, I
ask unanimous consent that Mr. Blakey,
Mr. Hawk, and Mr. Thelen, members of
the staff of the subcommittee, be per-
mitted floor privileges during my re-
marks.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

Mr. ERVIN. Mr. President, I ask unan-
imous consent that Mr. Bill Pursley of
my staff be permitted to be present on
the floor during the consideration of this
matter.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

S.1—CRIMINAL JUSTICE CODIFICA-
TION, REVISION, AND REFORM
ACT OF 1973

Mr. McCLELLAN, Mr. President, last
week I introduced for myself and the dis-
tinguished Senators from North Caro-
lina (Mr. Ervin) and Nebraska (Mr.
Hruska) S. 1, the Criminal Justice
Codification, Revision, and Reform Act
of 1973.

The Senate legislative counsel has sug-
gested that this bill may be one of the
longest ever introduced in the U.S. Sen-
ate, longer even than the Internal Reve-
nue Code of 1954.

But if the occasion of the introduction
of this legislation is important or historic,
it is for reasons more profound than the
sheer bulk of the bill.

Unlike some of the States—14 at last
count—and unlike most of the other
countries of the world, the United States
has never had a true “criminal code.”
Starting in 1790, the Congress has en-
acted criminal statutes, and these stat-
utes have been cumulated and reordered
and revised technically in 1877 (revised
statutes), 1909 (35 Stat. 1088), and 1948
(62 Stat. 683). But the Federal criminal
law has remained a consolidation rather
than a code.

The difference between a code and a
consolidation has been stated as:

[The term “‘code”]|—Iis usually reserved for
a body of laws which are drafted at one time,
by one person or a closely cooperating body
of draftsmen, with the intention of stating
claarly and systema.tlcally all the rules appll-
cable in a given area of law—for example,
penal law. This description . . . may be con-
trasted with the situation reflected in . . .
[a] Consolidated Laws ... The statutes
in . .. [a] Consolidated Laws were drafted
at many different times, by different bodies of
draftsmen, to cover a very diverse body of
subjects in an essentially random manner.
That is, the legislator in these laws was deal-
ing with small problems, as they arose, and
was making no particular effort to achieve
unity, consistency, or thorough coverage in
& broad area of law. (Strauss, On Interpret-
ing The Ethiopian Penal Code, V Journal of
Ethiopian Law, 375, 380-390 (1968).)

Mr. President, S. 1 is far from a final
penal code for the United States. In fact,
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while my cosponsors and I are satisfied
that its structure, form, and general out-
lines are sound, we view it only as the
preliminary and immediate work product
of 2 years of efforts by the Subcommittee
on Criminal Laws and Procedures, which
I am privileged to chair. I note, too, that
a number of the provisions in 8. 1 will be
controversial. Indeed, there is much
room for debate on this bill. I myself
have not reached firm judgments on a
number of provisions as they are now
drafted. There is much that I wish to
study further. My mind is not made up
definitely on everything the bill contains.
Both the Senator from North Carolina
(Mr. Ervin) and the Senator from Ne-
braska (Mr. Hruska) also share with me
differences of emphasis on sections of 8. 1
as now drafted. I think this is only to be
expected in a measure of its scope and
magnitude.

But when all that is said, the fact is
that the “Criminal Justice Codification,
Revision and Reform Act of 1973” repre-
sents the first legislative proposal ever
filed in the Congress in bill form to cre-
ate a “Federal Criminal Code.” It is an
important and historic milestone.

But it is not a milestone without a
background. In a very real sense, this bill
is the product of many years of hard
work and careful thought by a number
of distinguished and concerned people.
Indeed, it represents an example of the
best kind of joint legislative development
by private and public bodies and indi-
viduals.

The real starting point for this legis-
lation came in 1952—20 years ago—when
the American Law Institute began work
on the planning and drafting of a “Model
Penal Code,” and its chief reporter pub-
lished the substance of the plan in a law
review article. Wechsler, “The Challenge
of a Model Penal Code,” 65 Harvard Law
Review 1097 (1952).

The first concrete step leading to the
introduction of the “Criminal Justice
Codification, Revision and Reform Act
of 1973” then came in March of 1953,
when the Council of the American Law
Institute met and considered “Tentative
Draft No. 1" of a Model Penal Code.

In commenting on those early begin-
nings, the chief reporter for the Model
Penal Code, now the director of the
American Law Institute, told the Sub-
committee on Criminal Laws and Proce-
dures in 1971:

Preliminary studies left no doubt to us
that the central challenge of the penal law
inhered in the state of our penal legislation.
Viewing the country as a whole, criminal
law consisted of an uneasy mixture of frag-
mentary and uneven and fortultous statu-
tory articulation, common law concepts of
uncertain scope and a miscellany of modern
enactments passed on an ad hoc basis and
rrequenuy produclng Bross dlspa.rltles in lia-
bility or sentence. Hearings before the Sub-
committee on Criminal Laws and Procedures
of the Senate Committee on the Judiciary.
Reform of the Federal Criminal Law, 92d
Cong. (hereinafter cited as Hearings, Pt. II,
p. 562.)

The institute labored for 10 years and

in 1962 published the “Proposed Official
Draft” of a Model Penal Code.
Without in any way overlooking the
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groundbreaking significance of the en-
actment in 1942 by the Louisiana legisla-
ture—Act 43 of 1942—of the first mod-
ern American Criminal Code—itself the
product of over 100 years of effort—see
McClellan, “Codification, Reform, and
Revision: The Challenge of a Modern
Federal Criminal Code.” 1971 Duke Law
Journal 661, and without neglecting to
mention the modern criminal codes
passed simultaneously with the develop-
ment of the Model Penal Code in Wiscon-
sin, 1965; Ilinois, 1962; Minnesota, 1963;
and New Mexico, 1963; it may be said
that the next major step in the lineal
progression toward the introduction of
S. 1 was the legislative creation in New
York State in 1961 of a “Temporary
Commission on Revision of the Penal
Law and Criminal Code.”

The New York Commission prepared a
code which differs from and in some
ways is better attuned to the needs of
society than the Model Penal Code, but
which clearly traces its lineage to the in-
stitute’s brilliant work. In signing the
New York Revised Penal Law, Gov. Nel-
son Rockefeller observed:

[The Code] reorganizes and modernizes
penal provisions proscribing conduct which
has traditionally been considered criminal in
Anglo-Saxon jurisprudence. Related crimes
are grouped together in logically related
titles, definitions are more carefully pre-
scribed, and a new scheme of sentencing is
provided affording ample scope for both the
rehabilitation of offenders and the protection
of society. In line with the Commission’s
objectlv&, a system of pena.l sanction is
achieved which protects soclety against
transgressors, balanced with safeguards for
persons charged with crime. (Governor's
Memorandum of Approval, July 20, 1965)

A similar comment could be made of
this bill.

The next key step was taken by the
Congress itself in 1966. In that year Pub-
lic Law 89-801 was enacted, creating a
“National Commission on Reform of Fed-
eral Criminal Laws,” called after its dis-
tinguished chairman, former Gov. Ed-
mund G. “Pat” Brown of California, the
“Brown Commission.” The Commission
was charged by the Congress to:

Make a full and complete review and study
of the statutory and case law of the Tnited
States which constitutes the Federal system
of criminal justice for the purpose of formu-
lating and recommending to the Congress
legislation which would improve the Federal
system of criminal justice. It shali be the
further duty of the Commission to make rec-
ommendations for revision and recodification
of the criminal laws of the United States,
including the repeal of unnecessary of unde-
sirable statutes and such changes in the pen-
alty structure as the Commission may feel
will better serve the ends of justice.

The Commission, on which my two
cosponsors and I were privileged to serve,
prepared its own draft recommendations,
which also made important improve-
ments, but followed lineally from the
earlier works. The product of nearly 3
yvears of deliberation by the Commis-
sion, its advisory committee, consultants,
and staff, the recommendations were
submitted to the Congress and the Presi-
dent on January 7, 1971, in the form of a
final report. A special comment here on
the contribution by the Commission’s Di-
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rector, Prof. Louis Schwartz, is appropri-
ate. History will one day record that it
was in no small measure due to his intel-
lectual insight and aid that the enact-
ment of a Federal code was made possi-
ble. The final report itself, some 364 pages
in length, was submitted as a “work
basis for congressional consideration. In
fact, it has served as just that, for inten-
sive and extensive hearings by the Sub-
committee on Criminal Laws and Pro-
cedures. The bill that we have now intro-
duced derives from the draft of the Na-
tional Commission, in much the same
way that the National Commission’s
draft derives from the New York Revised
Penal Law and the Model Penal Code.
As members of the Commission, the sub-
committee, and sponsors of the bill, we
hope that it, too, is an extension and
improvement over earlier works.

A welcome next step came when the
President of the United States, on Jan-
uary 16, 1971, issued a statement com-
mending the Brown Commission for its
labors and directing the U.S. Department
of Justice in a simultaneous memoran-
dum to establish a special team of attor-
neys within the Department to work full-
time on the study of the draft and codi-
fication and to “work closely with appro-
priate congressional committees and
their staffs through the evaluation and
recommendation process.” President
Nixon declared in his statement:

Over the two centuries the Federal crimi-
nal law of the United States has evolved in a
manner both sporadic and haphazard. Needs
have been met as they have arisen. Ad hoc
solutions have been utilized. Many areas of
criminal law have been let to development
by the courts on a case-by-case basis—a less
than satisfactory means of developing broad
governing legal principles.

Not unexpectedly with such a process, gaps
and loopholes in the structure of Federal law
have appeared; worthwhile statutes have
been found on the books side by side with
the unusable and the obsolete, Complex, con-
fusing and even conflicting, laws and proce-
dures have all too often resulted in render-

ing justice neither to soclety nor to the
accused.

Laws that are not clear, procedures that are
not understood, undermine the very system
of justice of which they are the foundations.
(Hearings, Pt. I, p. 5)

In addition, the President had this to
say about a new code in his radio ad-
dress to the Nation on crime on Octo-
ber 15, 1972:

I will propose to the new Congress a thor-
ough-going revision of the entire Federal
criminal code, aimed at better protection of
life and property, human rights and the do-
mestic peace.

We will welcome his suggestions and
support in this effort.

Finally, a summary of the efforts of the
Subcommittee on Criminal Laws and
Procedures in 1972 and 1972 may also
serve as a useful background to the study
of this bill.

In February of 1971, the subcommittee
began its hearings and studies on the rec-
ommendations of the Commission. The
hearings and studies continued over the
course of the 92d Congress. When the
final report of the Commission was re-
leased, the subcommittee sent out 6,000
letters to all State attorneys general, lo-
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cal and county district attorneys, profes-
sors of criminal law and related fields,
criminal defense attorneys, and private
groups, asking for comments on the rec-
ommendations of the Commission. A
hearing record has now been compiled
which, when all the material is printed,
will run well over 4,000 pages of testi-
mony, statements, and exhibits. There
have been 13 days of public hearings on
the work of the Commission. State ex-
perience with criminal law revision and
on the various policy questions presented
by the Draft Code prepared by the Na-
tional Commission. In all, 64 witnesses
gave testimony before the subcommittee
during these hearings. Prepared state-
ments have been received from approxi-
mately 50 additional persons or organiza-
tions.

Numbers alone do not do credit to the
tremendous amount of study, discussion,
and preparation that went into the pres-
entations of a number of the organiza-
tions which appeared or submitted com-
ments: The organizations include: the
Association of the Bar of the City of New
York, the American Civil Liberties Un-
ion, the National Legal Aid and Defender
Association, the National Council on
Crime and Delinquency, the New York
County Lawyers Association, the Nation-
al District Attorneys Association, the Na-
tional Association for the Advancement
of Colored People Legal Defense and
Education FPund, the Federal Bar Asso-
ciation, the Committee for Economic De-
velopment and the American Bar Asso-
ciation’s Sections on Taxation, Antitrust,
Corporation, Banking, and Business Law,
and a Special Committee of the Section
of Criminal Law of the American Bar
Association.

In addition, a number of staff studies
and surveys were undertaken by the sub-
committee which have involved the
sending of questionnaires to various
groups requesting specialized informa-
tion and suggestions. A mailing was
made to district attorneys and public
defenders in States having a bifurcated
trial system in capital cases; a question-
naire was sent to all State and local
wardens and correctional administrators
on the utility of “good time” credits
against prison sentences; a questionnaire
was sent to all 92 U.S. chief probation
officers—which drew an 80 percent re-
sponse rate—on aspects of probation; a
letter was sent to the mental health de-
partments of each of the 50 States set-
ting forth all the proposed approaches
to the problem of the criminal defend-
ants who may be mentally ill; letters
were sent to groups involved with In-
dian affairs and to the attorneys general
of the States which now have criminal
jurisdiction over Indians, requesting
opinions on the scope of Federal criminal
jurisdiction over Indians; a question-
naire was sent to each Federal execu-
tive department, agency, and commis-
sion with jurisdiction over one or more
offenses in the United States Code re-
questing an analysis, comparison, and
evaluation of the impact of the proposed
code on their work; a letter-question-
naire was sent to each of the professors
of comparative law in North America
and to each of the foreign law divisions
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of the Library of Congress requesting
detailed information on the form and
content of foreign eriminal codes.

An additional word on the foreign law
study, unique in depth and scope, may be
in order, for the staff of the Law Li-
brary of the Library of Congress de-
serves special commendation for, in a
relatively short period of time, preparing
detailed studies on the criminal law and
criminal codes of 25 foreign countries;
the comparative law study, published as
part III-C—Comparative Law—of our
hearings, has provided all of us with
much food for thought.

Further, the Administrative Office of
the U.S. Courts prepared several volumes
on the ecriminal business of the Federal
courts and the impact of the proposed
code. In turn, this study has been the
subject of extensive correspondence by
the subcommittee with the Federal ju-
diciary. An effort has also been made to
enlist the aid and support of the relevant
advisory committees of the judicial con-
ference. In this connection, the assist-
ance of Judges Albert B. Maris, of Phil-
adelphia, and J. Edward Lumbard, of
New York, deserves special mention.
They have been most understanding and
helpful. The National Institute of Law
Enforcement and Criminal Justice also
prepared several specific memoranda,
and the Department of Justice has made
a special effort to work closely with the
subcommittee.

In light of all this effort, I am con-
fident that when it is finally printed, the
complete record of the subcommittee’s
hearings will provide the basic source
material for the task of criminal law re-
form not only now, but for years to come.
It should prove of particular aid to those
States which will face the task of codi-
fication, revision, and reform after us.

Finally, the subcommittee prepared a
524-page committee print, which em-
bodied tentative resolutions of a number
of issues raised by the hearings and the
subcommittee’s studies. Over 1,800
copies of this print were -ecirculated
throughout the country to all of the wit-
nesses who had appeared in the hearings,
law professors, and other interested
groups and individuals. Their many and
detailed comments and ecriticisms have
been reflected in the proposal we have
now introduced.

And I underline the word “proposal,”
for just as the Brown Commission’s
efforts were a “work basis,” so this leg-
islation is only a “study bill.” We have
taken a major step forward, but we have
a long way to go.

Mr. President, many people deserve
credit for the effort that has been made
by the subcommittee to implement the
recommendations of the National Com-
mission. Each member of the subcom-
mittee has made a special effort to be at
the hearings and to participate in every
way possible in the processing of these
most important recommendations. Sen-
ators Ervin, KENNEDY, HART, and THUR-
MOND deserve special mention. Each has
given much of his time. But none de-
serves more credit than the distin-
guished Senator from Nebraska (Mr.
Hruska). He has given unselfishly both
of his time and his talent over the past
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2 years. As we all know, a Senator is fre-
quently called upon to attend to neces-
sary business away from Washington.
On each occasion that I have had to
attend to other duties, my colleague from
Nebraska has faithfully seen that the
work of the subcommittee on the recom-
mendations of the National Commission
went forward It is in no small measure
due to his special efforts that the sub-
committee has made its progress.

Mr. President, one last item should be
made explicit about this bill at this point.
The “Criminal Justice Codification, Re-
vision and Reform Act of 1973” is not a
partisan bill. The goals of codification
and reform are shared by both major
political parties. The need for coordina-
tion, systematization, and simplification
of the Federal criminal laws is accepted
by Members on both sides of the aisle in
both Houses of Congress. Moreover, this
bill should not be looked at “politically.”
As I explained upon the receipt of the
final report of the National Commission:

There is no surer lesson of history than
that politics should not be mixed in the
process of codification, reform, and revision,
although it will inevitably, in some measure,
taint the work of any such endeavors. . . .
The issues of crime and criminal justice . . .
are far too important to be made the subject
of narrow political advantage. Too much is
at stake and too great is the need for reform
to run the risk of losing it all for the mo-
mentary gains of politics. Debate, on the
other hand, is not only to be expected, but
to be welcomed, for It is only through the
examination of diverse views stated by able
advocates that we may reach sound deci-
slons. . . . Differences should be confined to
particular issues and not generalized to the
Code itself. Otherwise, the attempt will be
in wvain. (McClellan, Codification, Reform,
and Revision: The Challenge of a Modern
Federal Criminal Code, 1971 Duke L.J. 663)

It is appropriate now to turn to the bill
itself.

I. STRUCTURE

* The bill is divided into four titles.

Title I, the heart of the bill, sets forth
the provisions to be included in a new
title 18 of the United States Code. The
new title 18 will be entitled “Federal
Criminal Code,” in contrast with the
present “Crimes and Criminal Proce-
dure,” since criminal procedural provi-
sions are better dealt with through the
Rules of Criminal Procedure, at least
in most cases. The new title 18 is itself
divided into three parts: Part I—The
General Part; Part II—The Special Part:
and Part III—Administration.

There are four chapters ir. Part I (The
General Part) : Chapter 1, General Pro-
visions; Chapter 2, Principles of Crimi-
nal Liability; Chapter 3, Bar and De-
fenses to Criminal Liability; and Chap-
ter 4, Sentencing. There are 44 sections
in these four chapters, all of them appli-
cable or potentially applicable to all of
the specific crimes and offenses or
punishment therefor in the Code and
other Federal legislation.

There are five chapters in Part II
(The Special Part) ; Chapter 5, Offenses
Involving the Nation; Chapter 6, Of-
fenses Involving Governmentnal Proc-
esses; Chapter 7, Offenses Against the
Person; Chapter 8, Offenses Against
Property; and Chapter 9, Offenses
Against Public Order. There are 137 sec-
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tions in these five chapters, all but a
handful of which define the elements of
specific offenses against the United
States.

There are four chapters in Part III
(Administration) ; Chapter 10, Law En-
forcement; Chapter 11, Courts; Chapter
12, Corrections; and Chapter 13, Mis-
cellaneous. There are 99 sections in these
four chapters.

Where appropriate, the chapters are
further divided into subchapters. A num-
bering system has been devised that
leaves room for change and expansion
but enables a reader to know instantly
into which Part, Chapter, and Subchap-
ter a particular statute belongs.

Title IT of the bill transfers the re-
maining criminal procedure sections in
present Title 18 of the United States
Code into the Federal Rules of Crimi-
nal Procedure.

Title ITI sets forth the necessary con-
forming amendments. These amend-
ments are of two types: (1) Those that
transfer from present title 18 specific
offense statutes that more properly be-
long with the other statutory law on the
subject. For example, a number of crim-
inal statutes relating to farm products
are moved to title 7. Agriculture: a num-
ber of criminal statutes relating to Indi-
ans are moved to title 25, Indians: and
a number of criminal statutes relating
to the post office are moved to title 39,
The Postal Service. (2) Those that con-
form the language or the criminal justice
policy of the other 49 titles of the United
States Code to that of the projected Fed-
eral Criminal Code.

Title IV includes a severability clause

and provides for a delayed effective date

to give Federal judges, prosecution per-
sonnel, probation officers, defense coun-
sel, legal scholars, and the community at
large ample time to prepare for an easy
conversion to the new Code. Under this
provision, an entire Congress is provided
in which technical amendments may be
made before the Code becomes effective.
Thus, for example, if the Code were en-
acted by the 93d Congress in 1974, it
would not become effective until the Jan-
uary following the final adjournment of
the 94th Congress, or January 1977.

If it has taken twenty years to reach
the date of filing a Code bill for the Fed-
eral Government, we can afford to take
our time before putting such a Code into
effect.

The lesson of history, as I pointed out
in my Duke Law Journal article, is that—

History . . . teaches the futility of haste.
The codes of Justinian and Napoleon carried
with them the imperfections of too little at-
tention to detail. Each stands in sharp and
unfavorable contrast with the remarkable ef-
fort of the German nation in the production,
criticism, and recodification of its civil code.
It is not, of course, necessary that an ideal or
perfect product be produced; the study of
history indicates In its careful students a
measure of humility, The code that the Con-
gress writes today will serve others tomorrow,
but we must recognize that today's work will
be tomorrow reexamined—if nothing else,
history teaches that each new generation
rightly desires to develop its own fundamen-
tal code of conduct. Enough time must be
spent to produce a workable and just code
for today, without laboring too long in an
idle attempt to secure perpetual validity
through perfection. (MecClellan, Codification,
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Reform, and Revision: The Challenge of a
Modern Federal Criminal Code, 1971 Duke
Law Journal 663) .

II. PREMISES

Title I of the “Criminal Justice Codi-
fication, Revision and Reform Act of
1973" rests on.a number of premises.

(1) Federal Criminal Jurisdiction.—
The criminal jurisdiction of the Federal
Government is a limited jurisdiction. It
is and must remain limited to the specific
needs and areas delineated by the Con-
stitution and our traditions of federalism.
The Draft Federal Criminal Code, pre-
pared by the National Commission, how-
ever, was greeted by substantial criticism
with respect to some of its jurisdictional
provisions. It was suggested in the Sub-
committee’s hearings that the Draft Code
might lead to a national police force.
This led to a great deal of concern. In
response to that concern, the proposed
bill carefully redrafts the National Com-
mission’s proposals so that there is little
significant expansion over present law of
the reach of the Federal power to investi-
gate and prosecute crime and criminals,
and where an expansion necessarily oc-
curs, it is carefully circumscribed.

The key difference between present
title 18 statutes and proposed title 18
statutes is that the basis for Federal pros-
ecution is written into the definition of
the crime in the present law but is stated
in a separate subsection in the proposed
code. Where Federal jurisdiction is com-
plete and inherent, however, as in the
erime of treason or other national se-
curity offenses, there is, of course, no such
jurisdictional subsection.

This new treatment of jurisdiction is
important. Rather than defining certain
conduet which interferes with a jurisdic-
tional factor as criminal, the code would
define certain conduct as criminal and
declare that the malefactor is subject to
prosecution by the Federal Government
where such conduct or misconduct takes
place within the Federal jurisdiction
States. For example, under the present
mail fraud statute (18 US.C. § 1341
(1964), the offense is written, and its
“gist” has been accurately perceived not
as fraud punishable by the Federal Gov-
ernment because its mails are used, but
as a sullying of the Federal sovereign by
depositing fraud-related materials in its
mails. (E.g., Atkinson v. United States,
344 F. 2d 97, 98 (8th Cir.), cert. denied,
382 U.S. 867 (1965).) Consequently, each
mailing is a separate offense, although it
was done in execution of a single fraud.
(Wood v. United States, 279 F. 2d 359
(8th Cir, 1960).)

Yet the mailing of one letter in one
fraudulent scheme and its consequent
defrauding of ten victims remain only
one offense punishable by a maximum
of only five years, regardless of the
enormity of the fraud perpetrated. Fi-
nally, under present law, the Government
must prove that the defendant at least
contemplated that his fraud would be
committed by use of the mails. (United
States v. Kellerman, 431 F. 2d 319 (2d
Cir.), cert. denied, 400 U.S. 957 (1970).)
Under the proposed Code, however, the
offense is conceived and formulated as
a scheme to defraud. (Proposed 18 U.S.C.
§ 2-8D5.) Use of the mails becomes a
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jurisdictional base under which the of-
fense may be federally prosecuted, with
the consequence that several aspects of
present law just mentioned are reversed.

Although the change in the treatment
of jurisdiction and criminal conduct is,
in a real sense, more formal than sub-
stantial, several important consequences
flow from the change, conseqguences
which make it possible, in fact, to write
a Federal penal code.

First, definitions of offenses can be con-
solidated and standardized without the
need, for example, of an enormous num-
ber of separate statutes for different
kinds of theft or robbery. Second, since
the focus of the statutes is on the crimi-
nal misconduct rather than on the breach
of a Feederal jurisdictional factor, punish-
ment can be proportionate to the conduct
rather than scaled to the jurisdictional
feature, Third, the Code would eliminate
the multiplication of offenses that results
from the existence of multiple jurisdie-
tional bases.

Thus, theft of Government property
from the mail on a military reservation
would no longer be three offenses, but
one, prosecutable by the Federal Govern-
ment on any one of three grounds: Fed-
eral enclave, U.S. mails, or Federal prop-
erty. Fourth, offenses are defined in a
fashion consistent with the terms of in-
ternational treaties for extradition of of-
fenders. At present, problems have been
encountered when the United States
seeks to extradite a person from a foreign
country for a Federal crime such as “use
of the mails to defraud” and not for
mailing a letter pursuant to a scheme to
defraud.

(2) Technique of drafting—Under
title I, a conscious effort has been made
to avoid verbose or technical language
and endless examples, but rather the
effort was made to speak in common
English.

Present title 18, U.S.C. section 2311, for
example, prohibits theft of a motor ve-
hicle which is defined to mean ‘‘auto-
mobile, automobile truck, automobile
wagon, motorcycle, or any other self-
propelled vehicle designed for running on
land but not on rails.” Proposed § 2-8-
D3 simply describes the term “property
of another.” Present title 18 also makes
criminal “extortionate credit transac-
tions” (18 U.S.C. §§ 891-896). The pro-
posed code prohibits “loansharking”
(§ 2-9C2)—and calls it that.

The manner in which offenses are
drafted is designed to avoid the need for
extensive cataloging of terms for defi-
nitional purposes and to make the code
understandable to everyone.

The proposed code makes clear that
its language is to be construed by the
courts in light of purpose rather than
with an eye toward technicalities. There
is a section which sets forth the rule of
construction:

The code shall be construed in lightof . . .
[the] principle [of legality] as a whole ac-
cording to the fair import of its terms to
achieve its general purposes (§ 1-1A3).

And there is an entire section which
sets forth the General Purposes of the
Federal Criminal Code:

The purpose of this code is to establish
justice in the context of a Federal system so

January 12, 1973

that the nation and its people may be secure
in their persons, property, relationships, and
other interests.

This code aims at the articulation of the
nation's fundamental system of public values
and its vindication through the imposition
of merited punishment.

This code seeks to promote the general
security through deterrence by giving due
notice of the offenses and sanctions pre-
scribed by law, and where this proves ineffec-
tive, by the rehabilitation of the corrigble
offender or the appropriate incapacitation of
the incorrigible offender. (§ 1-1A2.)

Repetitive definitions are specifically
avoided by providing that the term “in-
cludes,” as used in specific offenses, is to
be read as if the phrase “but is not lim-
ited to” is also set forth.

Generally, where a technical word or
phrase is used in more than one section
in a chapter, it is defined in the intro-
ductory section in the chapter; where
such a word or phrase is used in more
than one chapter, it is defined in the
general definitions section in The Gen-
eral Part, § 1-1A4.

To avoid the temptations to appellate
litigation that can flow from different
linguistic patterns, a standard and uni-
form format was developed for all of the
specific offenses in the proposed title 18.
The specific format is not important in
terms of policy, but it is important that
there be uniformity if this is to be a code
rather than a mere consolidation mas-
querading as a code.

By the technique of drafting simply,
uniformly, and precisely, it is hoped that
a more rational Federal penal policy can
be implemented with confidence, that
it will not be frustrated in the courts
because of the inherent ambiguity of hu-
man language or misunderstood by the
juries who must apply it to concrete
cases.

(3) The Sentencing Scheme.—In pres-
ent title 18, the maximum sentence and,
where indicated, the minimum sentence,
is stated as part of the definition of the
crime. Not surprisingly under such an
approach, there are 18 different maxi-
mum prison terms and 14 different fine
levels in present title 18. In lieu of this
method, the proposed code classifies all
offenses into one of seven categories:
Class A felony, Class B felony, Class C
felony, Class D felony, Class E felony,
Misdemeanor, and Violation. (§ 1-1A5)
This separation of the definition of an
offense from the sentence to be imposed
was one of the most significant contribu-
tions of the Model Penal Code. In Ten-
tative Draft No. 2 (1954), the Chief Re-
porter noted:

The number and varlety of the distinc-
tions of this order found In most existing
systems 1s one of the mailn causes of the
anarchy in sentencing that is so widely de-
plored. Any effort to rationalize the situa-
tion must result in the reduction of dis-
tinetions to a relatively few important cate-
gories. [Model Penal Code, A.LI. Tent. Draft
No. 2, p.10.]

Other features of the sentencing
scheme, which has been designed to give
our courts a full range of options, may
be quickly sketched. It is streamlined
and integrated. It carries forward, as the
Commission recommended (Final Report
at 440-41), the concept of upper range
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sentences for dangerous speclal offen-
ders. (On the need for and rationale of
such sentences, see McClellan, The Or-
ganized Crime Control Act (8. 30) or
Its Critics: Which Threatens Civil Lib-
erties, 46 Notre Dame Law. 57, 146-88
(1970).)

In doing so, it achieves by a legislative
determined proportionate maximum
something that title X of Public Law
91-452 had left to judicial determination
on a case by case basis, subject to a 25
year upper limit. As under present law,
such sentences are made subject to ap-
pellate review. (See id. at 174-88.)
Whether appellate review should be au-
thorized on a broader scope, as the Sen-
ator from Nebraska (Mr. Hruska) has
long advocated, is a question that will
merit close scrutiny in the coming legis-
lative hearings. Certainly, the evidence of
sentence disparity presented to the sub-
committee calls for some close attention.
I, for one, am beginning to believe that
some sort of review is needed in this
area, and it is my intention to hold addi-
tional hearings on this vital issue soon.

The bill would grant greater flexibility
to Federal trial judges to make the pun-
ishment fit the crime and the offender.
It also explicitly recognizes that proba-
tion and parole can be made more effec-
tive substitutes for costly-to-taxpayers
and often counter-productive incarcera-
tion. Finally, the bill rejects in large
part the notion of indeterminate sen-
tences on the ground that our Federal
judges acting with United States Parole
Board (renamed the Parole Commission,
§ 3-12F1) are and should both be the
duly constituted authorities to determine

length of imprisonment.

(4) Techniques of Grading.—The Na-
tional Commission in its Draft proposed
the use of “piggyback” jurisdiction as a
means for achieving appropriate sen-
tence grading where certain offenses
were committed. In the Final Report, the

Commission recommended, that, al-
though the Study Draft had been some-
what more expansive, crimes against
persons and property which take place in
the course of commission of a Federal
offense should themselves be separately
prosecutable in the Federal courts as
Federal offenses. (See generally com-
ment 81 Yale L.J. 1209 (1972).) The
Commission set forth in its § 201(b) as
a jurisdictional base for Federal inves-
tigation and prosecution that—

The offense is committed in the course of
committing or in immediate flight from the
commission of any other offense defined in

this code over which federal jurisdiction
exists.

This provision was extensively criti-
cized in Hearings before the Subcom-
mittee on Criminal Laws and Procedures,
chiefly by representatives of the National
Association of Attorneys General and the
National Association of District Attor-
neys on the ground that it could lead
to a vast expansion of Federal criminal
jurisdiction.

Appropriate grading, not expansion of
jurisdiction, was the purpose of § 201(b),
as I can attest as a member of the Com-
mission, and as Governor Brown and
Congressman Poff, the Chairman and
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Vice Chairman, explained to the sub-
committee in its initial hearings.

In line with this purpose, the proposed
code has been recast, using a different
means of drafting to achieve the same
objective: appropriate sentence grading
where compound criminal conduct is
present. With the use of this technique, it
will not be necessary to use “piggyback’
Jjurisdiction.

The technique used in the bill is actu-
ally the same technique as now used in
individual sections of the present title
18, although under the proposed bill it
has been used systematically rather than
idiosyncratically. For example, in the
present bank robbery status (18 U.S.C.
§ 2113), the basic offense of bank robbery
is punishable by a maximum of twenty
years imprisonment (§ 2113(a)), but the
maximum may be increased up fto
25 years if “assault” occurs in the course
of the bank robbery (8§ 2113(b) ), or up to
death if there is a “murder” or “kidnap-
ping” in the course of such robbery
(§2113) (e)).

The key provision in the bill is a sub-
section of proposed section 1-1A5 (Clas-
sification of Offenses), which reads as
follows:

(d) Compound offense,—Offenses are
graded by simple classification or by cross
reference to the classification of designated
compound offenses. If a designated offense is
committed as an integral part of, including
immediate flight from, the commission of
another offense, the compound offense is an
offense of the classification of the designated
offense or, where appropriate, a lesser in-
cluded offense of the designated offense.

This approach, best termed “compound
grading,” is distinguishable from and
superior to “piggyback” jurisdiction in
several ways. By its very nature, com-
pound grading will permit only the as-
saultative or violent qualities of criminal
conduct to be considered as aggravating
factors for the purpose of sentencing. In
contrast, “piggyback” jurisdiction, as a
technique, can be confined in this fash-
ion, but, as the Study Draft shows, its
potential is much less restrictive. Any
offense could be “pigeybacked” onto any
other offense. The danger of an ever ex-
panding Federal jurisdiction would al-
ways be present.

In addition, compound grading is ap-
propriate only when conduct of a poten-
tially higher classification is considered
in relation to other less serious conduct.
It envisions, moreover, the prosecution
of only one Federal offense, as the addi-
tion of “assault” to “theft” results in
“robbery,” not “assault” and ‘“theft.”
“Piggyback” jurisdiction, on the other
hand, is not similarly circumscribed. The
prosecution is for two offenses—with all
of the collateral consequences that duly
follow. There would be, for example, an
incentive to bring multiple count charges
to enhance the possibility of conviction
and to secure cumulative sentences. Of-
fenses less serious, the same, and more
serious could be “piggybacked,” and in-
consistent verdicts would always be a
real possibility. In short, the potential
for abuse of “piggyback” jurisdiction is
disproportionate to its value to grading
as long as there is a viable alternative.

To summarize, compound grading pro-
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vides a rational and uniform means of
grading Federal offenses, for scaling the
relative seriousness of misconduct inte-
gral to the commission of a “basic” of-
fense, and for achieving a clear propor-
tionality where compound qualities are
present in criminal conduct—all with-
out the potential for abuse present in
“piggyback” jurisdiction. Finally, unlike
the Commission draft, the proposed leg-
islation would leave State courts free to
prosecute for State offenses independent
of the Federal prosecution.

(5) Procedure.—Experience has shown
that the U.S. Supreme Court and its
Advisory Committee on the Rules of
Criminal procedures are generally, al-
though not always, in a better position
to examine and promulgate detailed day
to day changes in the rules of criminal
brocedure. Accordingly, the procedural
statutes in present title 18 are directly
placed in appropriate order within the
bresent rules. Since the enabling statute
on the rules is not changed, but included
as proposed section 3-11A1, the Supreme
Court, acting through the rulemaking
process, would be free, subject to the
present approach of congressional over-
sight, to modify these provisions in ac-
cordance with present law.

III. HIGHLIGHTS

I should now like to highlight major
policy questions of general concern,
which must be resolved in the enact-
ment of a new Federal Criminal Code.
This discussion identifies the issue, sum-
marizes present Federal law on the ques-
tion, notes the proposal of the National
Commission of Reform of Federal Crimi-
nal Laws, outlines alternatives and ar-
guments, and finally identifies the res-
olution proposed in the “Criminal Jus-
tice Codification, Revision, and Reform
Act of 1973.”

Mr. President, an initial word of cau-
tion is in order. Each of these issues is
important, but none of them should be
made more important than the codifica-
tion itself. (See Testimony of Hon. Ed-
mond G. Brown, vol. I, Hearings at 97).
If the Code is held hostage to adoption
of a particular point of view on any par-
ticular issue, there will be no Code, and
the Nation as a whole will suffer. I would
hope, therefore, that it will be possible
to meet, debate and decide these issues
without fracturing the processing of the
Code itself.

(1) ABORTION

(a) Present Federal law.—There is no
general criminal abortion statute in
present title 18. As discussed more fully
below in Part (4) (Enclaves Jurisdic-
tion), Federal courts apply local State
law under the Assimilated Crimes Statute
(18 U.S.C. § 13). In some enclaves, abor-
tions are legal under certain circum-
stances, while in others they are
criminal.

(b) Commission proposal—There is
no criminal abortion statute in the pro-
posed Code. The homicide sections (sec-
tions 1601-1603) are phrased in terms
of causing the death of another “human
being,” and human being is defined as
“a person who has been born and is
alive.” (Section 109(p)) There is only
a passing discussion of the problem of
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abortion in the comments to individual
sections. See., e.g., Final Report, Com-
ments to Section 209, p. 23. The issue is
not as clearly resolved as it might be,
but it probably cannot be inferred that
the adoption of the Code in its present
form would mean the decriminalization
of all abortions in Federal enclaves or
elsewhere. Consequently, under the as-
similated crimes provisions of the Code,
the Federal courts would continue to ap-
ply State law as to abortions performed
in Federal enclaves, but they would ap-
ply a sharply lowered penalty scheme.

(c) Alternatives and arguments.—Sev-
eral basic alternatives exist in drafting
a new Code. Abortion under certain cir-
cumstances could be explicitly decrimi-
nalized. This is the position of a number
of groups, particularly among those con-
cerned with the women’s rights move-
ment and among people concerned with
population control and poverty. They ar-
gue that a fetus, particularly in the first
months of pregnancy, is not human life.
Consequently, the decision to abort or to
give birth should be that of the woman
and her doctor it is not a community
judgment to be governed by the penal
law.

On the other hand, abortion could be
explicity criminalized. This would fol-
low the traditional approach in State law.
It is also the position of a number of
religiously oriented and civil rights
groups concerned with human life. They
argue that a fetus is a form of human
life. Consequently, the decision to abort
cannot be left to the woman and her
doctor, since the right to life of the
fetus must be considered; human life
must be protected by the penal law.

Finally, the issue could be left for
resolution in each enclave area by the
incorporation of local law through the
Assimilated Crimes Act approach. The
argument that would support this posi-
tion would be rooted in respect for
federalism.

This abortion issue is part of a broader
problem of conflict of laws and comity,
which is discussed under Enclave Juris-
diction. It raises common issues with
drugs, obscenity, and sodomy. Any reso-
lution of the issue should take into con-
sideration these other related questions.

(d) Bill.—There is no criminal abor-
tion section in the proposed Federal
Criminal Code. Rather section 1-1AS8,
Assimilated Offenses, provides for the
enforcement and prosecution by the
Federal Government of local law in all
Federal enclaves and for the imposition
of the penalty imposed under local law.

(2) CAPITAL PUNISHMENT

(a) Present Federal law.—The death
penalty is an authorized sentence upon
conviction under at least ten sections
of present law, including murder, trea-
son, rape, air piracy and delivery of de-
fense information to aid a foreign gov-
ernment. [18 U.S.C. §34 (destruction of
motor vehicles or motor vehicle facilities
where death results); 18 U.8.C. §351
(assassination or kidnaping of Member
of Congress) ; 18 U.S.C. § 794 (gathering
or delivering defense information to aid
a foreign government) ; 18 U.S.C. §1111
(murder in the first degree within the
special maritime and territorial juris-
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diction of the U.8.); 18 US.C. §1114
(murder of certain officers and employ-
ees of the U.S.); 18 U.S.C. §1716 (caus-
ing death of another by mailing injuri-
ous articles); 18 U.S.C. §1751 (Presi-
dential and Vice Presidential murder
and kidnaping); 18 U.S.C. §2031 (rape
within the special maritime or terri-
torial jurisdiction of the U.S.); 18 U.S.C.
§2381 (treason); and 49 U.S.C. §1472(i)
(aircraft piracy).l

As drafted, they appear to be uncon-
stitutional under the 1972 decision in
Furman v. Georgia, 408 U.S. 238 (1972).
In addition, there are several other
statutes that authorize the death pen-
alty, but each appears to be unconstitu-
tional under United States v. Jackson,
390 U.S. 570 (1968), because by permit-
ting the jury and not the court to im-
pose the penalty, they inhibit the exer-
cise of the right to demand a jury trial.

(b) Commission proposal.—Capital
punishment would be abolished for all
Federal criminal offenses under the pro-
posed code. Section 3601 authorizes life
imprisonment or the maximum sentence
for a class A felony (30 years) upon con-
viction of treason or murder, where the
court is satisfied that the defendant in-
tended to cause the death of the victim.

A minority of the Commission, how-
ever, proposed an alternative approach—
one which would retain the death pen-
alty for at least intentional murder or
treason. (Sections 3601, 3602, 3603 and
3604) The significant features of the
alternate are the adoption of: (1) a bi-
furcated trial and (ii) standards for im-
position. Before the court imposes a
death penalty upon a convicted defend-
ant, it would be required to hold separate
hearings on the guestion of life or death
and at that hearing evidence normally
inadmissible at the criminal trial where
the issue was guilt could be introduced
by either party (section 3602). The death
sentence, moreover, could not be im-
posed if the defendant was less than 18
years old at the time of the commission
of the crime; if the defendant’s physical
or mental conditions calls for leniency;
if in the judge's mind the evidence “does
not foreclose all doubt” respecting the
defendant's guilt, or if there are other
substantial mitigating circumstances
(section 3603). Finally, special criteria
for mitigating and aggravating circum-
stances are listed (section 3604). A find-
ing of their presence or absence would
guide the imposition of the sentence.

(c) Alternative and arguments—
Testimony was taken by the Subcommit-
tee on capital punishment. The argu-
ments on capital punishment are set out
fairly in the Final Report (pp. 463-64)
and Volume II of the Working Papers
(pp. 1347-76). I need not repeat them
here. Assuming, however, the retention
of the death penalty, other issues remain.
Should it be limited to murder and trea-
son? Or should it be applied to other
crimes? How should it be imposed?
Should it be discretionary or mandatory?
Should standards be set for the exercise
of discretion?

The arguments for and against the
two-stage trial and standards are re-
viewed in McGautha v, California, 403
U.S. 83 (1971) and Crampton v. Ohio,
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402 U.S. 183 (1971), which hold that
neither is required by the Due Process
Clause of the Constitution. In general,
those in favor of these procedures argue
that they are fairer, since they permit a
wider range of materials to be reviewed
under appropriate standards. Others sug-
gest that they are an unduly protracted
procedure that may, in fact, result in a
greater imposition of death sentences.

(d) Bill—The bill proposes that the
death penalty be retained for the most
heinous crimes, murder and treason, and
sections 1-4E1 and 1-4E2 adopt the two-
stage trial model.

It is not my intention now to enter
into a full discussion of the implications
of Furman for the purposes of the Code,
but a number of points should be made.
First, Furman is a per curiam opinion;
it merely holds that the “imposition and
carrying out of the death penalty in these
cases constitutes cruel and unusual pun-
ishment in violation of the Eighth and
Fourteenth Amendments.” (408 U.S. 239—
40) No general opinion was written for
the court. Consequently, it has little value
as a precedent or as a guide to a legisla-
ture in drafting new legislation. Second,
it is clear that the Supreme Court has
not held that capital punishment may
not be imposed in other cases under dif-
ferent circumstances. The two “swing”
Justices—Stewart and White—explicitly
stated in Furman that they had not held
the death penalty per se unconstitu-
tional. Rather, they concluded that the
death penalty as presently applied and
administered in the United States con-
stitutes a violation of the Eighth Amend-
ment. Mr. Justice Stewart objected to its
imposition in “so wantonly and freak-
ishly” a manner. He then hinted that a
mandatory penalty might avoid this re-
sult. See 408 U.S. at 307-08. Mr. Justice
White objected to it “‘as it is presently
administered. . . .” (408 U.S. at 312-
13.) He felt that—

The recurring practice of delegating the
sentencing authority to the jury and the
fact that a jury in its own discretion and
without violating its trust or any statutory
policy may refuse to impose the death pen-
alty no matter what the circumstances of
the crime, (408 U.S., at 314) (Emphasis
added.)

His hint was that standards to guide
discretion might pass constitutional
muster.

These aspects of the concurring opin-
ions of Justices Stewart and White were
emphasized by the dissent of the Chief
Justice. His comments bear guoting at
some length. He observed:

Today the Court has not ruled that capital
punishment is per se violative of the Eighth
Amendment; nor has it ruled that the
punishment is barred for any particular class
or clasces of crimes. The substantially simi-
lar concurring opinions of Mr. Justice Stewart
and Mr. Justice White, which are necessary
to suppert the judgment setting aside peti-
tioners’ sentences, stop short of reaching
the ultimate question. The actual scope of
the Court's ruling, which I take to be em-
bodied in these concurring opinions, is
not entirely clear. This much, however, seems
apparent: if the legislatures are to continue
to authorize capital punishment for some
crimes, juries and judges can no longer be
permitted to make the sentencing determina-
tion in the same manner they have in the
past. . ..
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The critical factor in the concurring opin-
fons of both Mr. Justice Stewart and Mr.
Justice White is the infrequency with which
the penalty is imposed. This factor is taken
not as evidence of soclety's abhorrence of
capltal punishment—the inference that peti-
tioners would have the Court draw—but as
the earmark of a deteriorated system of sen-
tencing. It Is concluded that petitioners’
sentences must be set aside, not because
the punishment is impermissibly cruel, but
because juries and judges have failed to ex-
ercise their sentencing discretion in accept-
able fashion. ...

This novel formulation of Eighth Amend-
ment principles—albeit necessary to satis-
fy the terms of our limited grant of cer-
tiorari—does not lie at the heart of these
concurring opinions. The decisive grievance
of the opinions—not translated into Eighth
Amendment terms—Iis that the present sys-
tem of discretionary sentencing in capital
cases has failed to produce evenhanded jus-
tice; the problem is not that too few have
been sentenced to die, but that the selec-
tion process has followed no rational pat-
tern. . . It 1s essentially and exclusively a
procedural due process argument, . . .

Since the two pivotal concurring opinions
turn on the assumption that the punishment
of death is now meted out in a random and
unpredictable manner, legislative bodies may
seek to bring their laws into compliance with
the Court's ruling by providing standards
for juries and judges to follow in determin-
ing the sentence in capital cases or by more
narrowly defining the crimes for which the
penalty is to be imposed. If such standards
can be devised or the crimes more meticu-
lously defined, the result cannot be detrimen-
tal. (408 U.S8. at 396-401) (Emphasis added.)

Mr. President, the “Criminal Justice
Codification, Revision, and Reform Act of
1973" has been drafted to meet the legiti-
mate evils identified by the Supreme

Court. The arbitrariness and unfairness
to the defendant of the traditional sin-
gle-stage trial can be, in my judgment,
avoided by the adoption of the two-stage
trial and the articulation of statutory
standards for the imposition of capital
punishment. Since sections 1-4E1 and
1-4E2 are carefully and rigorously
drafted, they will, I believe, withstand
constitutional challenge. Nevertheless, it
is my intention to examine the implica-
tions of Furman and the question of
capital punishment in further hearings
on the Code.
(3) DRUGS

(a) Present Federal law.—In 1970, the
Congress enacted the Comprehensive
Drug Abuse Prevention and Control Act
(Public Law 91-513). The 1970 Act sets
up a complete regulatory scheme to-
gether with a series of criminal provi-
sions. Its provisions need not be sum-
marized here, other than to note that it
did not decriminalize marijuana, al-
though it did lower its penalty category.

(b) Commission proposal.—While the
Congress was processing the 1970 Act, the
Commission was simultaneously drafting
a comprehensive subchapter on “danger-
ous, abusable and restricted drugs.”
(§ 1821, Classification of Drugs; § 1822,
Trafficking in Restricted Drugs; § 1824,
Possession Offenses; § 1825, Authoriza-
tion a Defense under sections 1822 to
1824; § 1826, Federal Jurisdiction Over
Drug Offenses; § 1827, Suspended Entry
of Judgment; and § 1829, Definitions for
sections 1821 to 1829.)

The criminal provisions of the new
Drug Act and those of the Code proposed
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by the Brown commission are not sub-
stantially different, with the exception
of the question of treatment of mari-
juana.

Proposed section 1824 (Possession Of-
fenses) declares that: “If the drug is
marijuana, the offense is an infraction.”
Under the Code, an infraction “means an
offense for which a sentence of impris-
onment is not authorized” (section
109(s1) . Present Federal Law makes pos-
session of marijuana a misdemeanor,
that is, a criminal offense for which a
sentence of imprisonment may be im-
posed). Alternatively, the Commission
proposes that a person is guilty of a class
A misdemeanor if, “except as authorized
by the regulatory law,” he knowingly
possesses a usable quantity of a danger-
ous or abusable drug,

(e) Alternatives and arguments.—The
Commission’s arguments for treating
possession of marijuana as an offense,
but an offense that would not subject the
defendant to imprisonment sanctions,
are summarized in the Comment to pro-
posed section 1824:

Available evidence does not demonstrate
significant deleterious effects of marijuana
In quantities ordinarily consumed; . . . any
risks appear to be significantly lower than
those attributable to aleoholic beverages;

. the social cost of criminalizing a sub-
stantial segment of otherwise law abiding
citizenry is not justified by the, as yet, un-
demonstrated harm of marijuana use; and
.« « jail penalties for wuse of marijuana
jeopardize the credibility and therefore the
deterrent value of our drug laws with respect
to other, demonstrably harmful drugs. (Final
Report at 255)

The alternative Commission draft,
which would continue to make marijuana
possession a misdemeanor, is supported
by the arguments that: (1) there is sig-
nificant evidence which suggests that at
least long-term use of marijuana can
have harmful physical consequences;
(2) infraction penalties are so minimal,
especially since many defendants will be
“judgment proof” and unable to pay
fines, that the Federal Government will
in effect have no control over the posses-
sion and use of marijuana; (3) the fact
that alcohol is uncontrolled and danger-
ous does not mean that a second such
substance should be uncontrolled; (4)
the “social costs of misdemeanor sanc-
tions” can be moderated under proposed
section 1827 on suspension of proceed-
ings; (5) the credibility of community
disapproval would be undermined by too
precipitate a reduction of penalties.

(d) Bill.—The bill makes possession
of marijuana a misdemeanor. Section
2X9E1(b) (6). It also follows present law
in most other respects.

{(4) ENCLAVE JURISDICTION

(a) Present Federal law.—Article
I §8(Cl. 17) of the Constitution gives
Congress jurisdiction over “all places
purchased by the consent of the Legisla-
ture” of a state—the so-called Federal
enclaves, including military reservations,
parks, national forests and Federal build-
ing complexes. Under 18 U.S.C. § 7, the
“special maritime and territorial juris-
diction of the United States” is defined
to include ships, airplanes and land re-
served or acquired for use of the United
States, that is, Federal enclaves. Pres-
ent 18 U.S.C. § 13, the Assimilated Crimes
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Statute, provides that whoever commits
an act subject to federal jurisdiction un-
der § 7 which has not been made a spe-
cific crime by Congress but which “would
be punishable if committed or omitted
within the jurisdiction of the State”
where the enclave is located shall be
guilty of a similar Federal offense and
subjected to the same punishment as is
provided by State law. The effect of this
constitutional provision and these two
Federal statutes is, in large measure, to
incorporate by reference state-criminal
law in Federal enclaves.

(b) Commission proposal—The Com-
mission carries over the definition of
“special maritime and territorial juris-
diction” as § 210 of the proposed Code
The Commission proposes, however, to
modify the Assimilated Crimes provi-
sions to: (1) exempt conduct if “it may
be inferred that Congress did not intend
to extend penal sanctions to such con-
duct” and (2) limit the maximum pun-
ishment that may be imposed for con-
duct which Congress has not made crimi-
nal to that authorized for a Class A mie-
demeanor under the Code (1 year im-
prisonment) .

(¢) Alternatives and arguments.—The
present ‘“Assimilated Crimes" provision
means that except for matters of “Fed-
eral question jurisdiction,” the same
criminal law applies in State and Fed-
eral courts within the same State when-
ever the Congress has failed to make the
particular conduct criminal. The Com-
mission would limit that similarity in
cases where it may be “inferred” that
Congress chose not to act rather than
fajled to act and in all cases it would
limit the sanctions to a misdemeanor
level.

What the first change means is that if
Congress elects to decriminalize or treat
differently from State law, abortion,
drugs, obscenity, sodomy, or similar is-
sues, Federal enclaves in States which
do not follow a similar course of action
will, to that degree, end up as *“pro-
tected havens” or centers for abortion,
drugs, obscenity or homosexuals in that
State. The implication for abrasive Fed-
eral-State relations is obvious.

(d) Bill—The bill continues the policy
of the present law. (§ 1-1A8.) The Fed-
eral criminal law should reinforce, not
;:ompete. with local and State criminal
aw.

(5) GUN CONTROL

(a) Present Federal law.—Under pres-
ent Federal law, there is no general
criminal prohibition against the produc-
tion, possession of, or trafficking in,
handguns or other firearms, and there is
no general requirement of registration,
but there are sections which:

Prohibit the mailing of handguns (18
U.S.C. §1715);

Prohibit the receipt, possession, trans-
portation in commerce or affecting com-
merce of firearms other than shotguns
and rifles by felons, mental incompetents,
veterans who are other than honorably
discharged and former citizens who have
renounced their citizenship (Public Law
90-351, 197 (1968) ) ;

Prohibit the shipping, transporting or
receiving of any firearm or ammunition
in interstate commerce except as to Fed-
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erally licensed importers, manufacturers
and dealers. (Public Law 90-618 (1968) ) ;

Make it a felony to use a firearm to
commit any felony or to carry a firearm
during the commission of a felony (18
U.S.C. § 924[c]) ;

Set tight standards for Federal fire-
arm licenses;

Require that all firearms have serial
numbers;

Ban sales of firearms to persons under
18 and persons who are non-residents of
the state in which the sale is taking
place;

Ban sales of handguns or ammunition
to anyone under 21;

Ban importation of firearms except
with the approval of the Secretary of the
Treasury; and

Make it a crime to possess, receive or
transfer a firearm with the intent to use
it in crime.

In addition, there is some firearms’
legislation outside present title 18: 22
U.S.C. § 1934 (Mutual Security Act); 26
U.S.C. §5865 (bootlegging); 49 U.B.C.,
§ 1472 (airplane transportation); 36
C.F.R. 31 (possession in National Parks).

(b) Commission proposal.—A majority
of the Commission voted to recommend
that Congress:

(1) Ban the production and possession
of, and trafficking in, handguns, with ex-
ceptions only for military, police and
similar official activities; and

(2) Require registration of all firearms.

These recommendations were not

drafted in legislative form.

The full Commission approved and the
Draft Code includes four sections which
adapt to the Code the firearms provisions

of present law. The sections are:

§ 1811. Supplying Firearms, Ammuni-
tion, Destructive Devices or Explosives
for Criminal Activity;

§ 1812. Illegal Firearms, Ammunition
or Explosive Materials Business;

§ 1813. Trafficking In and Receiving
Limited-Use Firearms,;

§ 1814. Possession of Explosives and
Destructive Devices in Buildings.

(¢c) Alternatives and arguments.—The
arguments pro-and-con for firearms reg-
istration or the banning of handguns
may be outlined. On one hand arguments
have been put forth that the number of
violent crimes and accidental homicides
would be markedly reduced by the na-
tional suppression of handguns, which
are peculiarly susceptible to criminal ac-
tivity or use under the heat of an emo-
tional argument or situation; nation-
wide registration of all firearms would
facilitate tracing a firearm that had been
found at the scene of a crime.

On the other hand, it is argued that
the suppression of handguns will not re-
duce the amount of violent crime, since
eriminals will continue to be able to ob-
tain them just as heroin addicts now ap-
pear to be able to continue to obtain
narcotics. But law-abiding citizens would
be without necessary means of self-de-
fense. Further, national suppression of
handguns would be largely unenforce-
able, and to the extent that an attempt
would be made to enforce it, would tend
one step more toward the creation of a
national police force. In addition, a na-
tional gun law would violate basic prin-
ciples of federalism. States should be free
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to follow their own policy. New York
City and Butte, Mont.,, need to be
treated the same. Gun registration is also
opposed on the ground that it is a step
toward confiscation of firearms, an end
which is undesirable for the reasons
sketched above as to handguns.

(d) Bill.—The bill incorporates the
four sections on firearms and explosives
approved by all of the members of the
National Commission, as Sections 2-9D2,
2-9D3, 2-9D4, and 2-9D5. It thus carries
forward present law without substantial
change. Specifically, it does not adopt
the handgun recommendation of the
Brown Commission.

{(6) MENTAL ILLNESS DEFENSE

(a) Present Federal law.—At pres-
ent, there is no uniform federal law as
to the defense of insanity. Neither Con-
gress nor the Supreme Court has set
forth a definitive standard or rule. In
the 3d Circuit, for example, the defense
is available if the defendant lacked ca-
pacity to conform his conduct to the re-
quirements of the law violated, United
States v, Currens, 290 F. 2d 751 (3rd Cir.
1961). In the 2d, 6th, Tth, 9th and 10th
Circuits the so-called Model Penal Code
formulation is followed: it requires “sub-
stantial capacity to appreciate and con-
form.” See Model Penal Codes § 4.01(1)
(1962).

(b) Commission proposal.—The Com-
mission recommends the adoption of the
insanity defense proposed by the Ameri-
can Law Institute in the Model Penal
Code (1962) . Proposed § 503 declares that
the defendant is not responsible for crim-
inal conduct if at the time “as a result
of mental disease or defect he lacks sub-
stantial capacity to appreciate the crim-
inality of his conduct or to conform his
conduct to the requirements of law.” It
is also specifically provided that the
sociopath (one with “an abnormality
manifested only by repeated criminal or
otherwise antisocial conduct”) is not a
person with a “mental disease or defect”
within the meaning of this section.

(¢) Alternatives and arguments.—The
range of alternatives is wide—from the
M’'Naghten rule, to the irresistible im-
pulse test, to the various rules in use to-
day in the Federal courts. A number of
members of the Commission, for ex-
ample, preferred the following test:

Mental disease or mental defect is a de-
fense to a criminal charge only if it negates
the culpability required as an element of
the offense charged. In any prosecution for
an offense, evidence of mental disease or
mental defect of the defendant may be ad-
mitted whenever it is relevant to negate the

culpability required as an element of the
offense,

Another possibility is the alternative
put forward in the draf% of the Model
Penal Code, under which the insanity
defense is available if the defendant’s
capacity to appreciate the criminality of
his conduct or to conform his conduct to
the requirements of law “is so substan-
tially impaired that he cannot justly be
held responsible.”” Model Penal Code,
Tentative Draft No. 4, comment at 27,
157. It is arguable that when a psychia-
trist, court or jury makes a decision on
whether a defendant is not guilty by rea-
son of insanity what they are really do-
ing is making a moral judgment: was

January 12, 1973

the defendant so deranged that it seems
unreasonable or unjust to hold him crim-
inally responsible? If that is so, ask the
question directly.

(d) Bill.—The bill adopts with minor
language changes, the formulation of
the American Law Institute and the Na-
tional Commission as Section 1-3C2,

{7) OBSCENITY

(a) Present Federal law.—There are
five obscenity sections in present Title
18:

18 U.S.C. § 1461 (mailing obscene mat-
ter); § 1462 (importation or transporta-
tion of obscene matters); § 1463 (mail-
ing indecent matter on wrappers or
envelopes); § 1464 (broadcasting ob-
scene language) ; § 1465 (transportation
of obscene matters for sale or distribu-
tion) .

(b) Commission proposal.—The pro-
posed Code would consolidate the present
offenses into one new section (§ 1851—
Disseminating Obscene Material). The
word ‘“disseminate”, defined to mean
“sell, lease, advertise, broadecast, exhibit
or distribute,” makes the consolidation
possible. The offense is also committed if
the defendant “produces, transports, or
sends obscene material with intent that
it be disseminated.”

The Final Report did not define the
term “obscene’ or “obscenity”. The Com-
mission expressed the view that there is
too much constitutional-law confusion
and difficulty.

Federal criminal jurisdiction would
rest on three bases:

(1) Committed within the special
maritime and territorial jurisdiction of
the United States;

(2) Use of the mails or a facility in
interstate or foreign commerce; and

(3) The property is moved across a
State or the boundary of the United
States (§§ 201[al, [el, [jI1.

The crime is a felony (Class C) only if
the government can show that “dissemi-
nation is carried on in reckless disregard
of risk of exposure to children under
eighteen or to persons who had no oppor-
tunity to avoid exposure.” Otherwise, it is
a Class A misdemeanor.

(c) Alternatives and arguments. The
Commission also offered alternatives:

(1) There should be a defense to
prosecution which would -effectively
legalize the dissemination of obscene ma-
terials to adults; alternative § 1851(2) (e)
would make it a defense that the dis-
semination was “carried on in such a
manner as, in fact, to minimize
risk of exposure to children under
eighteen...”

(2) The offense should in all cases be a
Class A misdemeanor.

At least one additional alternative was
considered by the Commission. It would
broaden the definition of obscenity to in-
clude violence as well as sex and isolate
the evaluative aspects of the present con-
stitutional definition and make them jury
questions keyed to local community
standards.

(d) Bill.—The bill proposes a strong,
consolidated obscenity statute. Section
2-9¥5. The section contains a new def-
inition of obscenity which meets, in my
judgment, the constitutional require-
ments laid down by the Supreme Court.
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Obscenity would become a jury question
keyed to local community standards.
(8) PENTAGON PAFERS

(a) Present Federal law.—Present
Federal law freats unlawful dissemina-
tion of confidential governmental docu-
ments in a number of separate places. In
broad outline, present law:

Prohibits the “communication” of na-
tional defense information to a person
not entitled to it (18 U.S.C. § 793);

Prohibits the ‘“communication” or
“publication” of the disposition of the
armed forces in time of war (18 U.S.C.
§ 794(h) ;

Prohibits the transfer or “publication”
of photos of defense installations (18
U.S.C. §797) ; and

Prohibits the transfer or “publication”
of cryptography or communication of in-
telligence information (18 U.S.C. § 798).

Other limited provisions are found in
other titles of the United States Code.
See,e.g., 50 U.S.C. § 783(b) (prohibits any
officer or employee of the United States
to communicate classifled data to a rep-
resentative of a foreign power or a mem-
ber of any Communist organization).

See generally the concurring opinion
of Mr. Justice White in New York Times
v. United States, 403 U.S. 713, 736-39
(1970) .

(b) Commission proposal.—The Com-
mission would basically codify present
law into three sections;

Mishandling National Security Infor-
mation (§ 1113) ;

Misuse of Classified Communications
Information (§ 1114) ; and

Communication of Classified Informa-
tion by Public Servant or a Former Pub-
lic Servant (§ 1115).

The proposed section 1113 would
probably not extend to “publication.”
Proposed § 1115 would explicitly extend
to “publication.” Proposed § 1115 would
probably not extend to “publication,” un-
less it was shown to be a means of com-
munication with a foreign power or a
communist. The Commission, according
to the comments to § 1115, considered
and rejected broader prohibition of
“communication” or ‘“publication” of
classified information.

(¢) Alternative and arguments.—Tes-
timony was taken before the Subcommit-
tee which showed that there are honest
and deeply held differences of opinion
not only on what the law is, but what
it ought to be. The basic alternative to
present law or the Commission proposal
is a broader prohibition. The argument
for it is in essence the Government’s un-
derlying position in the New York Times
case; the national security interest de-
mands, if not prior restraint, at least
subsequent prosecution. The contrary ar-
gument is essentially that of Mr. Justice
Black. The First Amendment means “no
law"—period. The contrary argument, by
the same token, also calls into question
the possible scope of present law.

However these provisions are drafted
in this bill—it attempts no more than a
restatement of present law—I know that
my cosponsors and I will want to look
into this question further as legislative
hearings progress.

(d) Bill.—The bill attempts to main-
tain current law. (See Section 2-5B8 and
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the definitions “communications Infor-
mation” and “national defense informa-
tion” in section 2-5A1.) This is done only
to serve as a starting point for further
discussion.

(9) SODOMY

(a) Present Federal law.—There are at
present no Federal criminal statutes in
the “sex crimes” area, except for rape
and “statutory rape.” Homosexual con-
duct in a Federal enclave is subject to
the law of the State, under the Assimi-
lated Crimes Act.

(b) Commission proposal.—The Com-
mission drafted a complete set of sex-
crimes provisions (§§ 1641-1650), but the
list does not include a section on Sodomy,
that is, deviated sexual intercourse be-
tween adults. High penalties are imposed
for homosexual rape (§1643—Aggravated
involuntary Sodomy) and “statutory”
homosexual rape (§ 1644—Involuntary
Sodomy), but consensual conduct be-
tween adults is not made criminal. Ac-
cording to II Working Papers 872: “Pri-
vate acts of sexual deviation between
consenting adults (except for defined
situations where unfair advantage is
taken) are not declared criminal under
these proposed provisions.”

(¢) Alternatives and arguments.—The
argument that the government should
not concern itself with sexual activity by
adults has been stated elsewhere. It need
not be repeated here.

The Commission also argued the need
for a general Federal rule in these terms:
“Given the frequency and necessity of
travel by Federal personnel and others
from one Federzal enclave to another, in
a different part of the country, it might
be well to formulate once more a com-
plete set of statutes on sex crimes, rather
than subject persons to very different
criminal laws as they enter new Federal
enclaves.” III Working Papers, 868. As
noted above, the problem with this ap-
proach to the formulation of the law con-
sensual homosexual conduet and As-
similated Crimes is that Federal enclaves
could become centers or havens for homo-
sexuals seeking refuge from State laws.

(d) Bill.—The bill incorporates sod-
omy by force (which is homosexual rape)
into section 2-TE1, Rape. Sodomy which
involves taking advantage of another’s
incapacity or youthful age or which in-
volves abuse of position or use of fraud
is incorporated in section 2-TE2, Statu-
tory Rape. Otherwise, the bill would in-
corporate State law and its penalty struc-
ture by reference.

(10) STANDARDS VERSUS RULES: TREATMENT OF
DEFENSE OF PERSON AND PROPERTY

(a) Present Federal law.—The present
Federal law on self-defense, defense of
others, defense of property and premises,
use of force, use of deadly force, and
crime prevention is case law.[(See e.g.,
Brown v. United States, 256 U.S. 335, 343
(1921) (Use of force to repel knife at-
tack) (“Detached reflection cannot be
expected in the presence of an uplifted
knife’).]

(b) Commission proposal.—The Com-
mission proposed that the rules on justi-
fication and excuse be codified as detailed
precepts “so that Congress may correct
some unfortunate rules of the uncodified
law_as well as settle some questions

997

which are cloudy in existing law.” I
Working Papers 261. The Commission
drafted detailed and specific rules: § 603
(Self-Defense) ; § 604 (Defense of Oth-
ers) ; § 605 (Use of Force by Persons with
Parental, Custodial or Similar Respon-
sibilities) ; § 606 (Use of Force in De-
fense of Premises and Property): and
§ 607 (Limits on the Use of Force; Ex-
cessive Force; Deadly Force).

(c) Alternative and arguments.—As
voiced in testimony before the Subcom-
mittee, a principal concern about the
“defense” sections in the Draft Code is
that they are so specific and detailed as
to be unworkable, and they would virtu-
ally foreclose further case-by-case devel-
opment by the judiciary in areas that
have traditionally been viewed as judi-
cial. Moreover, it is arguable that na-
tionwide rules may not be equally appro-
priate in all areas of the country. For ex-
ample, it is necessary that the rules on
retreating or not retreating before using
deadly force be the same in New York
City and rural Texas?

These arguments are well stated by a
European authority in an essay compar-
ing the Study Draft of the Proposed Fed-
eral Criminal Code with European Penal
Codes:

One cannot but be struck by the difference
in drafting techniques between European
Codes and the Study Draft on this subject.
European Codes tend to deal with the sub-
ject In short provisions in general terms,
whereas the Study Draft has very detailed
provisions, dealing separately with ...
[these questions]. The provisions of the Ger-
man Code . .. on self-defense (including
defense of others and defense of property),
consists of thirty words only. ... I note
these differences without drawing any con-
clusions. For the person engaged in defense
of himself or others I do not think a detalled
statutory regulation gives more guldance
than a provision framed in general terms,
leaving more to sound judgment and com-
mion sense. (III Working Papers 460 (Profes-
sor Andaneas).)

Similar observations were offered at
the 1971 Hearings of the Subcommittee
by the former director of the Connecti-
cut criminal code revision project: “The
new Federal Code attempts to cover the
field. We ... were somewhat more
modest . . . for two reasons. First, we
had the realization that if we tried to
cover the field we may have left some-
thing out. The second was that we felt
that we were not omnipotent in our wis-
dom. We felt that this body of law had
always been developed by the case
method, that there should be some room
left for judicial flexibility and ingenu-
ity.” (Hearings, Pt. IT, p. 577.) This argu-
ment for the use of standards rather
than rules reflects the approach of Dean
Pound (II Jurisprudence, pp. 124-28
(1959) . (“Note the element of fairmess or
reasonableness in standards. This is a
source of difficulty. As has been said,
there is no precept defining what is rea-
sonable and it would not be reasonable
to attempt to formulate one.")

On the other hand, detailed rules such
as the proposed Code of the Brown Com-
mission recommends, might reduce the
amount of appellate court litigation on
jury instructions, or they might make it
easier to reform what the Commission
calls the “chaotic” state of Federal law
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on these subjects. The probability that
detailed rules once enacted into law will
become “frozen” could well be fermed
the lesser of two evils.

(d) Bill.—An effort has been made to
draft the defenses in terms of general
standards which can be applied, con-
strued, and developed by the courts con-
sistent with present case law rather than
to lay down a detailed book of rules
which would be difficult to amend. (See
Section 1-3C4.)

IV. BIGNIFICANT FEATURES

In addition to these major policy ques-
tions, I should like to highlight several
other features of the bill, which are new
to Federal criminal law.

West Germany and the Scandanavian
countries have an ingenious system of
criminal fines, generally known as the
“day-fine” system. Under it, the sen-
tencing judge fines the convicted de-
fendant for a period of time consistent
with the seriousness and nature of the
offense committed. Once the duration
of the fine is set (e.g., 120 days), a daily
fine is fixed based upon the defendant’s
ability to pay. The total amount due in
penalty is the number of days times the
daily amount. This method, which is in-
troduced in section 1-4C1, will give Fed-
eral judges greater flexibility in impos-
ing fines that reflect both the nature
and character of the offense and the
capacity of the offender or his ability to
pay.

I am looking forward to testing the
viability of this concept in the coming
legislative hearings.

The fine as a sanction for violation of
Federal criminal law today may not be
as effective as it could be as a sanction,
except as to corporation defendants. The
reason, of course, is that many fines are
never collected. The bill contains a pro-
vision (section 3-10A4) which would turn
over the responsibility for collecting and
enforcing fines levied by Federal courts
to the Internal Revenue Service. Fines
would also be treated in the same way as
tax liens.

I am also looking forward to testing
this idea in the hearings we will hold
on this measure.

The United States Board of Parole is
at present deluged with 17,000 cases per
year to be decided by a single board.
Dissatisfaction with the parole system
is widespread. Many have come to recog-
nize that reform in this area is overdue.
In this connection, the Subcommittee has
attempted to work closely with the Board
of Parole itself and the Subcommittee on
National Penitentiaries, which is chaired
by the distinguished Senator from North
Dakota (Mr. Burpick). The measure
which we have introduced incorporates
major features of Senator Burdick’s bill,
S. 3993 of the 92d Congress, which was
designed to create a system of regional
parole boards. (Section 3-12F1.)

I am looking forward to working out
these ideas as we proceed.

The monumental task begun by the
National Commission, and which now
faces the Congress, is a task that requires
constant and diligent study. There is a
need, in my judgment, for a permanent
kody to overse= the operation of the Fed-
eral Criminal Code, once it goes into
effect, ana to make recommendations for
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improvement from time to time. The bill
proposes the creation of a “Criminal Law
Reform Commission” to do just that.
Sections 3-13C1 through 3-13C6).
V. CONCLUSIONS

Mr. President, all history teaches us
that civilized society presupposes peace
and good order, security of social insti-
tutions, security of general morals and
the conservation and intelligent use of
social resources. At the same time, it
teaches us that, to maintain a civilized
society, government must proteet indi-
vidual initiative, which is the basis of
social and economic progress; govern-
ment must protect and preserve freedom
of criticism, which is necessary for politi-
cal progress; and government must
maintain unrestricted intellectual activ-
ity, which is a prerequisite to cultural
development, diversity and individuality,
Above all, history demands that govern-
ment insure that each citizen be able to
live a material, moral and social life as
a respected human being.

Dean Roscoe Pound has reminded us
that in many periods of history these
various demands on the law have been
seen as opposed to one another. (R.
Pound, Criminal Justice in the Ameri-
can City, 18-19 (1922). He observed:

For historical reasons this difficulty has
taken the form of a condition of internal
opposition in criminal law . . . As a result,
there has been a continual movement back
and forth between an extreme solicitude
for general security, leading to a minimum
of regard for the individual accused . . .
and at the other extreme excessive solicitude
for the . . . individual . . ., leading to a
minimum of rega:rd for the geneml secu-
rity . . . (Id.at 19.)

Mr, President, in my judgment, we are
today just beginning to move out of one
such period of extreme solicitude for the
accused individual. Our criminal law
and procedures today tip the scale too
far away from the best interests and the
full protection of society. In making this
turn, however, two difficulties confront
us. On the one hand, there are those
who will resist any change that would
make the administration of justice more
effective. To them I would cite the wis-
dom of Edmund Burke, who remarked to
the House of Commons on the issue of
electoral reform in 1780:

Consider the wisdom of a timely reform.
Early reformations are amicable arrange-
ments with a friend in power; late reforma-
tions are terms imposed upon a conguered
enemy; early reformations are made in cool
blood; late reformations are made under a
state of Inflammation. In that state of things
the people behold In government nothing
that is respectable. They see the abuse, and
they will see nothing else. They fall into the
temper of a furious populace provoked at the
disorder of a house of i1l fame; they never at-
tempt to correct or regulate; they go to work
by the shortest way; they abate the nuisance,
they pull down the house. (Edmund Burke:
Selected Wrilings and Speeches, 278 (1963, P.
Stanlis ed.)

Our people today are restless with the
administration of Justice, Federal and
State. Reform is now timely. If we delay
reform too long, we run the real risk that
the price of delayed reform may be that
the framework of civil liberty and fed-
eralism embodied in our Constitution
and Bill of Rights will be condemned and
demolished by those seeking to achieve
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only efficiency in the operation of our
system of criminal justice. We cannot
permit that to happen.

Mr. President, we must recognize that
there are those who would adopt any
change that might promise relief from
the ills that beset our system of criminal
justice. Expediency, not sound judgment,
is all that seems to occupy their minds.
To them I would recall the words of Dean
Pound:

[I]n ecriminal law, as everywhere else in
law, the problem Is one of compromise; of
balancing conflicting interests and of secur-
ing as much as may be with the least sacri-
fice to other interests. (R. Pound, Criminal
Justice in the American City, 18 (1923.))

In my judgment, however, we can en-
act a new Code without sacrificing either
our liberty or our security. The task will
not be easy; the road will be hard. But
with a spirit of good will, compromise,
and cooperation on the part of all, it can
be done.

I, for one, welcome the challenge.

Mr. President, I ask unanimous con-
sent to have printed in the Recorp at
this point the following exhibits:

(1) A section-by-section highlight of
the proposed Code.

(2) A series of comparison tables be-
tween present title 18, the recommenda-
tions of the Brown Commission and the
proposed Code.

There being no objection, the mate-
rial was ordered to be printed in the
REcoRD, as follows:

ExHisIT 1
SecTION-BY-SECTION HIGHLIGHTS
Part I—General part
§ 1-Al. Title

The present Title 18 is entitled “Crimes
and Criminal Procedure.” In the years fol-
lowing enactment of the Act of June 29,
1940, c. 445, 54 Stat. 688, authorizing the
Supreme Court of the United States to pro-
mulgate rules of criminal procedure, most
of the procedural sections of Title 18 have
become rules of court. The remaining proce-
dural sections will now be transferred to the
Rules and the new proposed title is “Fed-
eral Criminal Code.” The word Code indi-
cates that it 1s the intent that this be an
integrated, systematic, and consistent body
of law covering general principles (Part I),
specific offenses (Part II), and administra-
tion (Part III). The word Criminal 1s used
to mean all segments of the criminal justice
system of the government of the United
States: law enforcement, courts, and correc-
tions.

§ 1-A2. General Purposes

This section sets forth the basie focus and
purposes of the Code, with the understand-
ing that its provisions will be construed by
the courts to achleve these objectives. These
objectives recognize the multi-purpose and
inclusive character of any modern code. See,
e.g., J. Hall, Science, Common Sense and
Criminal Law Reform pp. 21-22. 1963 (John
F. Murray Endowment Lecture). They also
make it explicit that its objectives must be
sought “in the context of a federal system."
Finally, the value system the code embodies
is qualified as “publie” to distinguish it
clearly from “private” values not shared by
all or felt not to be a matter for political
action, lLe., religion under the first amend-
ment.

§ 1-AA. Principle of Legality; Rule of
Construction

The basie principle of legality, that a per-
son sought not to be found guilty unless his
conduct and its accompanying culpability is
contrary to law, is declared in a number of
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foreign criminal codes, The principle is in-
cluded so that there may be no gquestion
but that it is part of the Code. SBee generally
J. Hall, General Principles of Criminal Law
pp. 27-69 (1960).

This section also makes it explicit that
each provision shall be “construed ... as a
whole according to the fair import of its
terms.” It is impossible in drafting to cover
literally all conceivable applications of the
law, and efforts to do so in the past have
created a maze of criminal statutes unintel-
ligible and indecipherable. “Fair import™ con-
struction permits the Code to be intelligible,
while protecting the public against those
who would seek to exploit unintended gaps
in the law.

§ 1-1A4, General Definitions

Words and phrases that are used in more
than one chapter of the Code and for which
a statutory definition is necessary or desir-
able are defined in this section. Generally,
when a word or phrase is used in only one
chapter, it is defined in the first section in
that chapter; when a word or phrase that
needs definition is used only in one or two
sections, it is there defined.

Comments concerning the specific defini-
tions in this section will be found in the
comment and analysis of the section in
which the term or phrase has its principal
use, unless it is essentially self-explanatory.

§ 1-1A5. Classification of Offenses

This section established seven categories
for all offenses in Federal penal law. It has
been estimated that there are 65 to 75 cate-
gories in the present United States Code.
[Comment to § 3002. Final Report, p. 227].

Under this classificatory system, there are
five grades of felonies. The lowest, the Class
E felony, subjects the convicted defendant
to a potential imprisonment of up to one
year § 1-4Bl(c). The Class D felony carries
8 maximum prison term of 3 years in the
ordinary situation or 6 years if the defendant
is a dangerous special offender, §§ 14B1(b),
(a), 1-4B2. The Class C felony carries a
maximum prison term of 5 years in the
ordinary situation or 10 years if the de-
fendant is a dangerous speclal offender. The
Class B felony carries a maximum prison
term of 10 years or 20 years if the defendant
is a dangerous special offender. The Class
A felony carries a maximum prison term
of 20 years or 30 years if the defendant is a
dangerous special offender; certain Class A
felonies, however, may subject the convicted
defendant to a sentence of death. The mis-
demeanor, which is not subdivided into
classes, carries & maximum prison term of
6 months, a change from present law (18
U.B.C. §1 (less than 1 year)); prosecutions
for misdemeanor offenses may be brought
before a magistrate and there is no consti-
tutional requirement that there be a jury
trial. Duncan v. Louisiana, 391 U.S 145
(1968). The violation carries a maximum
prison term of 30 days § 1-4B1(c).

In addition to the T-grade, felony, mis-
demeanor, violation classification system, the
Code employs a concept termed “compound
offense,” In conjunction with certain of the
specific offenses in Part II, for example,
under the armed robbery section, if one of
the designated “compound offenses” is com-
mitted “as an integral part of, including im-
mediate flight from, the commission” of a
bank robbery, the defendant may be tried
and convicted in Federal court of the com-
pound offense. (§ 2-8D1). In that situation,
if the defendant murders a guard, for ex-
ample, he may be prosecuted for robbery-
murder in the course of the same proceeding
and convicted if all of the elements of the
offense of murder (§2-TBl1) or all of the
elements of a lesser included offense to
murder (§ 2-TB1(b)) are proved by the gov-
ernment. Upon conviction, according to the
subsection on “compound grading” to the
section on armed robbery (§ 2-8D1), the de-
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fendant may be convicted of a Class A felony.
Absent this compound offense, armed rob-
bery is punishable only as a Class B felony.
Note, too, that in such an “armed rob-
bery-murder” prosecution if murder were not
shown, armed robbery would be lesser in-
cluded offense to “armed robbery-murder,”
since it would be a “lesser grade' of the same
offense. See § 1-1A4(38).
§ 1-1A6. Territorial Jurisdiction

Since the general provisions (Part I) are
intended to apply in all Federal prosecu-
tions, the exceptions, if any will be stated
explicitly.

Subsection (d) contemplates a situation
in which the offense charged has a jurisdic-
tional base which an included offense does
not have.

Subsection (e) establishes the rules for
jurisdiction over the offenses of criminal
attempt, criminal solicitation and criminal
conspiracy.

Subsection (f) provides for jurisdiction
over a compound offense.

Bubsection (g) sets forth as a rule of gen-
eral applicability that the existence of Fed-
eral criminal jurisdiction shall not, “prevent
any state or local government from exercis-
ing jurisdiction to enforce its own laws ap-
plicable to the conduct in question.” Where
preemption is intended, it is stated explicitly.

§ 1-1A7. Extraterritorial Jurisdiction

Hitherto the United States has declined to
assert the full international criminal juris-
diction permitted to it as a sovereign nation
under international law.

This section is intended to remedy that
omission and assert extraterritorial applica-
bility of the Code to the full extent, consist-
ently with the law and jurisprudence of
other nations. [See Hearings, Part III-C.]

§ 1-1A8. Assimilated Offenses

This section substantially continues the
policy expressed in present 18 U.S.C. § 13, the
Assimilated Crimes Act.

‘The section does not accept the proposal of
the National Commission [§ 209, Final Report
p. 23] which would assimilate state offenses
committed in Federal enclaves but would
reduce the authorized sentence for such of-
fenses if greater than 1 year imprisonment
to no more than 1 year imprisonment re-
gardless of the authorized sentence under
state law and which would decriminalize or
immunize conduct in Federal enclaves “if,
having regard to federal legislation as to
the conduct constituting the type of offense
and the failure of Congress to penalize the
specific conduct in guestion, it may be in-
ferred that Congress did not Intend to ex-
tend penal sanctions to such conduct.”

The position adopted appears best suited to
the encouragement of harmonious federal-
state relations in the criminal justice field.
[See generally Report of the Interdepart-
mental Committee for the Study of Jurisdic-
tion over Federal Areas Within the State.
Jurisdiction over Federal Areas Within the
States, Part I (1956).]

§ 1-2A1, Culpabllity

This section defines the kinds of mens
rea or culpability for Federal offense in the
code and elsewhere and It sets forth general
rules governing the requirement of cul-
pability.

Subsection (a) deflnes ‘culpably’ in terms
of the four possible culpable mental states
recognized and sets forth the four states of
mind. “Intentionally" imports purpose or ob-
jective. “Enowingly” means the person *is
aware of the quality of his conduct” with-
out such conduct necessarily being his “con-
scious objective,” as is the case with inten-
tlonally. “Recklessly” requires awareness of
and disregard of a risk: the *“gross deviation™
phrase makes clear that the meaning of
recklessness in the Code is not the same as
recklessness in the law of torts. “Criminal
negligence”, by contrast with recklessness,
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involves simply a failure to be aware of a
risk, although that fallure must likewise
involve a “gross deviation"” from the stand-
ard of care that a reasonable person would
observe in his situation.

Subsection (b) requires proof of the rele-
vant culpability requirement in each prose-
cution, subject to exceptions, as to each
“element of the offense.” The phrase “stat-
ute or section” is included to make clear
the application of these provisions both in-
side and outside the Code. “Element of an
offense” Is defilned in § 1-1A4(23) to mean
“as specified in the definition of the offense
or its grading, (i) the conduit, (il) the
attendant circumstances, (ili) the cul-
pability, and (iv) the result.” Grading factors
and jurisdictlon are not included in the
definition and hence to do not require cul-
pability. Culpability must be established as to
each of the elements unless “the statute
provides that a person may be guilty with-
out culpability as to those elements”, the
section declares that the offense is “a viola-
tion", or “on intent to Impose liability with-
out culpability as to those elements is other-
wise present.

Subsection (c) emphasizes that culpabil-
ity is not required as to a fact which is a
basis for Federal jurisdiction or grading, as
to an element “as to which it is expressly
stated that it must ‘in fact’ exist”, or as,
outside the Code, to the legal result that the
conduct constitutes an offense or is pro-
hibited by law. The latter obviates any con-
tention that the defendant must know that
his conduct is criminal. Subsection (d) pro-
vides that if the culpability required is in-
tentionally or knowingly it is sufficient to
prove that the defendant acted recklessly as
to an attendant circumstance, Also, a lower
kind of culpability includes all higher kinds.

The simplier scheme of culpability here
proposed responds to hearing testimony that
expressed dissatisfaction with the Brown
Commission’s recommendations.

§ 1-2A2. Causal Relationship Between Con-
duct and Result

This section, by only stating a “but for” re-
quirement for causation, leaves the matter
of causation largely to judicial development
in terms of the culpability requirement.
Once “but for" is established, liability follows
mens rea.

In forelgn countries, legislatures have nor-
mally refrained from attempting to define
the causal relation. [Hearings, Part III-C.]
“When questions of causation arise they will
most often be questions of a factual nature,
pertaining to the competence of the expert.
But, although infrequent in practice, the
legal gquestions may be very complex and
not easily solved through one short formula.”
[Andenaes, “Comment Comparing Study
Draft of Proposed New Federal Criminal
Code to European Penal Code,” III Working
Papers 1456. (1971)] In testimony prepared
for the Subcommittee on Criminal Laws and
Procedures, the Association of the Bar of the
City of New York advised against any at-
tempt to codify the law of causation: “The
problem of instructing a jury under this
type of language [commission draft § 305]
may be formidable for trial judges. We be-
lieve that this is matter best left to judicial
development, and that codification should
not be attempted.”

§ 1-2A3. Criminal Solicitation

A number of statutes in present Title 18
provide criminal penalties for soliciting the
commission of substantive offenses, there is
no general prohibition agalnst solicitation.
This section, which applies to all the offenses
in the Special Part of the Code except as
otherwise provided, makes such specific ref-
erences unnecessary.

The sectlon makes it explicit that it is not
possible to “attempt” a “sollcitation”. Com-
pleted solicitation is as far back into incho-
ate criminality as the Code reaches. If the
person solocited agrees and conduct is com-
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mitted, the person may be gullty under the
section on criminal attempt (§ 1-2A4) or
criminal conspiracy (§ 1-2A5).

This section penalizes the solicitation
whether or not the person solicited agreed or
acted where the conduct solicited in fact con-
stitutes a crime. (Under § 1-1A4(18) “crime”
means a misdemeanor or a felony; the
broader term, “offense” includes a violation
as well—§ 1-1A4(47)).

§ 1-2A4. Criminal Attempt

This section establishes a general provision
on attempt which is applicable to every fed-
eral crime, except as specifically excluded in
the section on a specific offense [e.g. § 2-8D5,
Scheme to Defraud]. This section eliminates
the need for special attempt statutes (sec-
tions) or subsections in the Special Part, the
approach used in present Title 18 [e.g. 18
U.S.C. §1113. Attempt to commit murder or
manslaughter].

This section would deal uniformly with
questions of renunciation, impossibility, cor-
roboration, penalty, incapacity. It sets stand-
ards for intent and conduct, and follows the
example of the Model Penal Code (M.P.C.
§5.01(2)) in giving illustrations of conduct
which may be sufficiently corroborative of a
person’'s intent to engage in prohibited con-
duct to constitute a “substantial step” for
purposes of criminal attempt.

As in solicitation above, it makes it ex-
plicit that it is not possible to “solicit” an
“attempt.”

§ 1-2A5. Criminal Conspiracy

This section codifles, neither expanding
nor contracting, the present Federal law on
conspiracy in the form of a general statute
applicable to all Special Part offenses, ex-
cept where specifically excluded. This at-
tempt to restrict the offense of conspiracy in
the National Commission draft (§ 1004)
could have, according to testimony before
the subcommittee, a deleterious consequence
on law enforcement in the organized crime,
and antitrust flelds and does not appear
Justified.

“Attempt to conspire” is expressly ex-
cluded. Solicitation to conspire would be
permitted.

§ 1-2A6. Complicity

This section basically restates present 18
U.B.C. § 2, with changes to codify case law.
Bubsection (a)(3) codifies the doctrine of
Pinkerton v. United States, 328 U.S. 640
(1946), making a co-conspirator guilty of
each specific offense committed in further-
ance of the criminal conspiracy and as a
reasonably foreseeable consequence of the
conspiracy.

The proposal of the Commission to cre-
ate a separate offense of Criminal Facilitation
(FR §1002) has not been accepted. If a
person engages in conduct which aids an-
other person to commit an offense, with
knowledge that conduct constituting, in
fact, an offense was to be committed, the
person is in complicity under this section
and may be found guilty of the offense.

§ 1-2A7. Organization Criminal Liability

This section sets forth those circumstances
under which an organization (defined in
§1-1A4(61)) may be criminally liable
for offenses committed by its agents. It re-
sEtates present law. The suggestions of the
commission both to narrow the scope of pres-
ent law and impose liability, under the al-
ternative draft formulation, based on a
standard of ‘“reckless toleration” (§402),
have been rejected. Both received sharp
criticism in the Hearings. The Commission
draft on this point, § 402, was also restricted
to ‘corporate” criminal liability. Organiza-
tions and organized in the corporate form,
such as business trusts or labor unions,
should be criminally llable to the same ex-
tent as the corporation.

The fact that the organization cannot, up-
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on conviction, be sentenced to imprisonment
because of its nature should not lead to an
exemption of organizations from criminal
liability since other sanctions may be quite
as efficaclous as a deterrent and to promote
rehablilitation.

§ 1-2A8. Personal Criminal Lilability for
Conduct on Behalf of Organization

This section is the converse of § 1-2A7. It
deals with the criminal liability of agents
of an organization and makes explicit that
the human perpetrator is not absolved from
guilt by the fact that an organization is
criminally liable for the offense.

§ 1-3A1. General Principles

Chapter 3 partially codifies the general
bars to prosecution and defenses to criminal
liabillity.

Subsection (a) indicates that where a par-
ticular defense is codified, that provision con-
trols. For example, a court would not be free
to use its own definition of the insanity
defense as well as that set out in the code.

Subsection (b), which states that the de-
fenses in this chapter “are not exclusive,”
is Intended to make clear that it is not the
intent of Congress to foreclose through the
codification further judicial development of
other defenses to criminal lability.

Subsection (c) declares that the defenses
in this chapter are available to a Federal
public servant [public servant is defined in
§1-104(58) ] or a person acting at his direc-
tion based “on acts performed in the course
of the public servant’s official duties, under
sections 1-3C3 (Execution of Public Duty)
and 1-3C4 (Defense of Person, Property
or Prevention of Criminal Conduct”. It is
intended that these defenses should be avail-
able to public servants in any criminal
proceeding, not merely in a Federal prose-
cution. Other defenses, such as “insanity”

would, of course, continue to be defined by
local law.

§ 1-3B1. Time Limitations

Subsection (b) of this section derives from
present 18 U.S.C. § 3281.

Subsection (¢) of this section derives from
present 18 71.S.C. §§ 3282, 3283, 3284, 3286,
3291.

Subsectior.. d) of this section derives from
present 18 U.8.C. §§ 3288, 3289.

Subsection (e) of this section derives from
present 18 U.S.C. § 3290.

Subsection (h) of this section derives from
present 18 U.S.C. § 3287.

Subsection (i) of this section derives from
present 18 U.8.C. §§ 3284, 3285.

Provisions of the Brown Commission draft
calling for special limitations applicable after
special hearings have been rejected because
of sharing criticism in the hearings. It was
felt that they would be too complex and time
consuming to be workable.

§ 1-3B2. Entrapment

Entrapment as a bar to prosecution is here
reduced to statutory form for the first time.
As a bar to prosecution, entrapment must be
determined by the court prior to trial, The
need for the section is obvious: under no
rationale of the criminal law is it proper for
the police to encourage the commission of
crimes that would not otherwise be commit-
ted In order thereby to make arrests and
obtain convictions,

§ 1-3B3. Immaturity

This sectlon codifies present Federal prac-
tice which escews prosecution as adults of
persons less than 16 years of age at the time
of commission of the prohibited conduct.
For the Code provisions on juvenile delin-
quency see Subchapter B of Chapter 13, sec~
tions 3-13B1 through 3-13B7.

Since immaturity, is a bar to prosecution,
the government need not introduce any evi-
dence as to defendants age unless the issue
has been ralsed.
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§ 1-3C1, Intoxication

This section is not strictly necessary, since
any factor, condition, or state which negates
an element of an offense (as defined In
§ 1-1A4(23)) defeats the prosecution, which
has the burden of proof. If the defendant is
an alecoholic but his condition does not ne-
gate an element of the offense, the court
upon sentencing may take his condition into
account and sentence him to a treatment
facility rather than a prison or order him
placed on probation on condition that he
undergo treatment for the disease. Bee
§§ 1-4A1(c), 1-4D2(b)(3) and (18), 8-
12C2(c).

§ 1-3C2. Mental Illness or Defect

At present there is no Federal statute on
the defense of insanity. The defense has
been defined by decisional law which varles
from circuit to circuit.

This section establishes a uniform Federal
position on the circumstances when mental
illness or defect is a defense. The test em-
ployed is a variation of the Penal Code test
[Model Penal Code § 4.01].

§ 1-3C3. Execution of Public Duty

Bubsection (a) is a general provision which
incorporates many Federal laws, which per-
mit public servants to act in certain ways in
the execution of their official duties. Under
this provision, for example, it would be a de-
fense to a charge of theft that the defendant
was a marshall levying execution on a ship-
ment of goods in interstate commerce. Wire-
tapping under court order would also be ex-
cluded from the prohibition against the in-
terception of private communications, Other
lllustrations could be multiplied.

Subsection (b) protects the ordinary citi-
zen who responds to a specific request for
assistance from a public servant, except
where the citizen “acts in reckless disregard
of the risk that the conduct was not required
or authorized by law.”

§ 1-3C4. Defense of Person, Property or Pre-
vention of Criminal Conduct

This section, in contrast with proposed
sectlons 603, 604, 605, 606, and 607 of the
draft prepared by the Brown Commission,
sets standards but does not attempt to define
detalled rules for the defenses of self-de-
fense, defense of others, defense of property,
crime prevention, use of force, and use of
deadly force. “For the person engaged in de-
fense of himself or others . .. a detailed statu-
tory regulation [probably does not] give any
more guidance than a provision framed in
general terms, leaving more to sound judg-
ment and common sense.” [Andenaes, III
Working Papers at 1460] In general, foreign
ceriminal codes do not attempt to prescribe
detalled rules of permitted behavior for emer-
gency situations such as self-defense and de-
fense of others. In testimony prepared for the
Subcommittee on Criminal Laws and Proce-
dures, the Special Committee on the Proposed
New Federal Criminal Law of the Association
of the Bar of the Clty of New York declared:

“Our analysis of these provisions leads us
to the conclusion that these defenses are
not a subject appropriate for codification . ..
The defenses themselves, as they have de-
veloped through decisional law, have many
nuances and are in a constant process of de-
velopment. We believe that any effort to
freeze them in statutory language will lead
to ambigulty and confusion and impede the
process of adaptation and change necessary
in this field.” (Report, p. 15)

The basic standard under the proposed code
for conduct in defense of person, property or
otherwise is that such conduct be belleved
in “good falth” to be “necessary” and to be
“reasonable”. The *good faith” element
means it must be a real bellef honestly held,
although the belief need not be one that a
reasonable man would have under the cir-
cumstances. The “reasonableness” element
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qualifies the conduct objectivity in light of
the good faith subjective belief. In addition,
the use of force must always be “proportion-
ate.” Deadly force should not, for example, be
employed to prevent the theft of a chicken.
Finally, provision is made to excuse “under-
standable” mistakes based on “fear” and a
“reasonable man” test. See § 608(2) of the
final report; Brown v. United States, 256 U.8.
335 (1921). Force may also be used where
reasonable care is exercised in its use and the
defendant stands Iln an enumerated special
relation to the other person.
§ 1-3C5. Ignorance or Mistake of Fact

Strictly speaking, this section states only
a truism. It is included for purposes of clar-
ity. It permits a defense of mistake of fact
in two situations: where a good faith mis-
take “negates the kind of culpability required
for commission of the offense” or where the
defendant believes that his conduct is “nec-
essary” for any of the purposes which would
establish any other defense to criminal lia-
bility specified in Chapter 3 of the Code.

As above the mistake must be in *“good
faith,” i.e., honest; it need not be “reason-
able.”

§ 1-3C6 Ignorance or Mistake of Law

Subsection (a) provides a limited defense
of mistake of law where a good faith mistake
“negates the kind of culpability required for
commission of the offense.” Once again, this
subsection is technically not necessary in
view of the requirement that:

“No person may be convicted of an offense
unless each element of the offense is proved
beyond a reasonable doubt.” Federal Rules
of Criminal Procedure. Rule 25.1(a).

If an element of the offense such as cul-
pabllity is negated, the prosecution falls. This
would be the case under present law, for ex-
ample, in the tax field. See e.g., United States
v. Murdock, 290 U.S. 380 (1933). The subsec-
tion is included, however, for purposes of
clarity.

Subsection (b) provides a somewhat broad-
er defense of mistake of law but only as an
affirmative defense. Here the defense is avall-
able, even though knowledge of the legal
norm is not required as an element of the
definition of the offense. An affirmative de-
dense is one which “must be proved by the
defendant by a preponderance of evidence".
Rules, Rules 25.1(g). It is a defense, if estab-
lished affirmatively, that the defendant in
essence acted in conformity with an “official
statement of the law afterward determined
to be invalid or erroneous.” Rellance upon
the opinion of an attorney is not sufficlent to
give rise to a defense of mistake of law.

§ 1-8C7. Duress

This section excuses from criminal liability
conduct which is engaged in because of cer-
tain compelling circumstances which would
have caused a person of reasonable firmness
in the defendant’s situation to succumb. The
defense is, however, an affirmative defense,
and under subsection (b) it is not a defense
to intentional or knowing homicide, and it
is not a defense if the person recklessly or
criminally negligently placed himself in a
situation in which it was reasonably probable
that he would be subjected to duress.

§ 1-3C8. Consent

Subsection (a) provides that there iz a
defense if a person's consent to the de-
fendant’s conduct negates an element of the
offense. Again, this provision only states a
truism.

Subsection (b) specifies situations such as
lawful sports events, where consent to bodily
injury is a defense.

Subsection (c¢) provides four situations in
which consent is not a defense, notwith-
standing the general language of subsection
(a). These are situations where the law de-
clares the consent to be ineffective or vold
as a matter of policy.

OXIX——84—Part 1
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§ 1-4A1. Authorized Sentences

This section provides a comprehensive list
of the alternative dispositions which may be
imposed by a sentencing judge upon the con-
viction of a defendant. Most of the options
are the subject of one or more specific sec-
tions in the chapter, so this section is pri-
marily a ‘check list' or introductory guide.
The thrust of the sentencing chapter is to
maximize the discretion of Federal judges
upon conviction, consistent with the general
purposes of the Code enunciated in section
1-102.

Forfeitures (§§ 1-4A4, 3-13A2) and civil

to person or property by reason of a
criminal violation of the Code (§ 3-13A2) are
not included in the list in subsection (c).
Option (c) (6) continues the split-sentence or
shock probation sentence now authorized in
present 18 U.8.C. § 3661 and (c) (8) author-
izes the sentencing judge to require the of-
fender to give notice of his conviction.

Subsection (a) provides that “every per-
son” (defined in § 1-1A4(52) to Include a
legal person as well as a human being) who
is convicted of an offense against the United
States, not just persons convicted of spe-
cific offenses in the Code, shall be sentenced
in accordance with Chapter 4. In addition,
the imposition of a sentence must be ac-
companied by “an appropriate’” statement of
facts and reasons. SBimple cases need only
have short findings and reasons appear in the
record, More complex cases might require
more detalil.

§ 1-4A2. Resentence

This sectlon follows North Carolina v.
Pearce, 395 U.S. T11 (1969), which permits a
sentencing court to impose a higher sen-
tence on remand or reconviction. A require-
ment for a statement of reasons appears in
§ 1-4A1, supra.

§ 1-4A3, Disqualification

This section provides uniform treatment
for cases in which a criminal conviction
should carry the forfeiture of or disqualifica-
tion from office or employment, or other
disability under the code. ’

Use of the sanction of disqualification rests
in the discretion of the court. Under sub-
section (a), the court “may" order the of-
fender, If he i1s a Federal public servant,
disqualified for a period not in excess of the
authorized term. Whether the *authorized
term" extends to the upper range would de-
pend on a dangerous special offender finding.
Under subsection (b), the court “may" order
the offender, if he Is an “executive officer
or other agent of an organization or a mem-
ber of a licensed profession”, disqualified for
a similar term from exercising similar func-
tions in the same or other organizations, from
practicing his profession, or from practicing
his profession except under specified con-
ditions.

Buhsection (¢) authorizes the court to ter-
minate any disqualification or disability “for
good cause” at any time after sentence,

Subsection (d) limits judicial discretion
by mandating that any disability or other
disqualification “be suitable and reasonably
related to the nature of the offense of which
the person is convicted.” “Suitability” is a
concept now employed by the Clvil Service
Commission.

Subsection (e) preserves the existing juris-
diction of some of the regulatory agencles
to oversee, for example, bank employees. It
is included out of caution, since this jurls-
diction would probably continue without
this subsection.

§ 1-4A4. Criminal Forfeiture

This section brings together all the neces-
sary provisions—jurisdiction, and proce-
dure—under which an offender may be
ordered to forfeit property “tangible or in-
tangible, real or personal, including money"
to the United States. This is distinct from
civil forfeiture under §3-13A2, which re-
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quires a separate civil proceeding. It reflects
current law, 18 US.C. § 1963 et seq.
§ 1-4A5. Joint Bentence

This section avoids the difficulties involved
in deciding, in cases involving multiple of-
fenses, whether to impose consecutive or con-
current terms of imprisonment, by introduc-
ing into American criminal jurisprudence the
continental code concept of the joint sen-
tence for multiple offenses, [See Hearings,
Part III-C.] The joint sentence “may"” no
longer than the maximum term of imprison=
ment or fine authorized for any one of the
offenses but shall not exceed 75 percent of
the combined total for all the offenses.

§ 1-4B1. Sentence of Imprisonment

In place of the 16 different maximum terms
of imprisonment found in present Title 18,
this section authorizes seven. Each offense
is allocated to one or another of the classes,

With respect to the four upper grades of
felonies, the sentencing judge may impose
sentences in the upper ranges of the author-
ized maximum only in accordance with sec-
tion 1-4B2 and Rule 32.2 of the Rules of
Criminal Procedure. This follows current law,
18 U.S.C. § 3576.

Subsection (d) provides that the Bureau
of Corrections (at present, the Bureau of
Prisons; name changed by § 3-12C1(a)) shall
determine the place of confinement at which
a sentence of imprisonment shall be served.

§ 1-4B2. Upper-range Imprisonment for
Dangerous Special Offenders

This section, which is derived from section
35756 of present Title 18, and reflect the
recommendations of the Commission that
there be established the system under which
extra-long prison terms may be imposed.

Such long sentences mainly perform an
incapacitative function and should therefore
be imposed only on offenders who are ex-
ceptionally dargerous. The terms “danger-
ous” and “special offender” are defilned in
subsection (b).

One the rationale and need for such sen-
tences, see McClellan, “The Organized Crime
Control Act (8. 30) or Its Critics: which
Threatens Civil Liberties?,” 46 Notre Dame
Law 57, 146-88(1970)

§ 1-4B4. Duration of Imprisonment

Subsections (a) and (b) (1) continue pres-
ent 18 TU.S.C. §3568. Subsectlon (b)(2)
grants a similar credit for prison time served
by a defendant who is first arrested on one
charge and later prosecuted for another
where such time has not been credited
against another sentence.

Subsection (b)(3) replaces present 18
U.B.C. §§4161, 4162, 4165, and 4166 with an
approach to “good time" credits which 1is
more consistent with the rehabilitative pur-
poses of such reductions in prison sentences.
[See generally responses to Subcommittee
questionnaire on good time, in Hearings,
Part III-D.] Where good-time credits are
awarded semi-mechanically, they serve no
valid penal objective. The offender's general
good behavior in the institution can ade-
quately be taken into account by the Parole
Commission is determining release on parole.
But correctional experts and officials afirm
that sentence reductions for special per-
formance can be a powerful and helpful in-
centive for a prisoner. The detalls of this
“excellent performance” system of good-time
credits is to be developed by the Bureau of
Corrections by regulations.

Subsection (b)(4) is a change from the
Brown Commission’s recommendations and
present law. Present law gives a parolee or
probationer no credit for “clean time.” Sec-
tion 3403(3) (a) would give full credit to a
parolee. This provision follows a middle
course of 50¢j, credit.

§ 1-4C1. Fines

Present Title 18 sets 14 different maximum
fine levels for offenses, and the amounts au-
thorized do not appear to be correlated to
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the nature or seriousness of the criminal
conduct involved. This section sets a much
smaller number.

The section also adopts the “dally fine”
system which is part of the criminal codes
of a number of forelgn countries. [Bee Hear-
ings, Part III-C.] The dally-fine system per-
mits the court to sentence the offender to a
given number of days of fine, depending
upon the seriousness of the offense and char-
acteristics of the offender and without regard
to his ability to pay. The “per diem"” amount,
however, shall be set by taking “into account
the financial resources of the person and the
nature of the burden that its payment will
impose.”

Subsection (¢) authorizes the court to re-
voke, modify, or adjust any sentence to pay a
fine upon petition of the offender.

§ 1-4C2. Response to Nonpayment of Fines

The system for collection of criminal fines
is set forth in Part III, Administration, at
section 3-10A8. Primary responsibility, under
that section, is vested in the Internal Rev-
enue Service,

This section provides for the issuance of an
order to show cause where collection efforts

fail. (Subsection (a)).

g Bubsection (¢) authorizes the court, upon
a finding that the default in payment of the
fine is excusable, to extend the time for
payment, reduce the amount, or revoke the
sentence to pay a fine in whole or in part.

Subsection (b) authorizes imprisonment
of the offender who defaults in payment of
a fine unless the offender shows that (1) “his
default was not attributable to an inten-
tional failure to obey the sentence”, and that
(2) the default is not attributable “to a
fallure on his part to make a good faith
effort to obtain the necessary funds for
payment.”

§ 1-4D1. Probation and Conditional
Discharge '

This section provides that a convicted de-
fendant may be released from custody under
supervision (probation) or without super-
vision (conditional discharge). The proba-
tion may be under “close” or “limited” super-
vision.

Subsection (a) provides that the author-
ized term of probation or conditional dis-
charge is up to five years for a felony or
misdemeanor (as under present 18 U.S.C.
§ 3651), or up to one year for a violation.

Subsection (b) contains no bias or pre-
sumption either in favor of or against proba-
tion as a proper disposition. One of the cri-
teria to be considered, in determining
whether to place an offender on probation
or sentence him to imprisonment, is the
avallable resources of the Federal probation
service.

Subsection (c) lists a number of factors
that may be considered by the sentencing
Judge in deciding whether to grant proba-
tion. The list is neither all-inclusive nor is it
meant to be inclusive as to disposition.

§ 1-4D2. Conditions of Release

This section expands upon the short list
of possible conditions of probation in present
18 U.S.C. § 3651 in order to promote a more
considered and to make more probable an
individualized approach to probation dis-
positions. The 16 named conditions are not
all inclusive; in fact subsection (b) (18) re-
quires the offender “to comply with any
other condition or conditions deemed by the
court to be reasonably related to the reha-
bilitation of the offender or public safety or
security.” At the same time, the list is not
80 general that all of the listed conditions
can logically be imposed on all persons
placed on probation. By contrast, the general
conditions of release in subsection (a) do
apply to all offenders released on probation
or conditional discharge.

§ 1-4D3. Duration of Probation or Condi-
tional Discharge

This section provides that the period of
probation starts to run on the date the order
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is entered, and that the court may at any

time alter the conditions of release or dis-

charge the offender completely from the

supervision or the conditions.

§ 1-4D4, Response to Noncompliance With
Condition of Release

The duties of probation officers are set
forth in section 3-12B1.

This section declares the powers of the
court and the probation officer with respect
to an offender who has failed to comply with
a condition of release or as to whom there is
probable cause to believe that he has so
falled.

[On revocation of probation, modification of
probation, and arrest of probationer see
Rules 42.1 (1), (g) and (1) of the Rules of
Criminal Procedure.]

§ 1-4E1. Sentence of Death

Subsection (a) authorizes imposition of
capital punishment upon an offender who
has been convicted of murder (§2-7B1) or
treason (§ 2-6B1).

Subsection (b) sets forth 7 circumstances
which mitigate against imposition of the
sentence of death in the case of both murder
and treason, 3 aggravating circumstances in
the case of treason and 7 aggravating circum-
stances in the case of murder. These circum-
stances must be considered by the factfinder
in a proceeding separate from trial on the
question of guilt, in accordance with section
1-4E2,

§ 1-4E2, Separate Proceeding to Determine
Sentence of Death

Subsection (a) directs a separate proceed-
ing, before a jury (unless waived) to deter-
mins whether a person convicted of murder
or treason shall be sentenced to death.

Subsection (b) sets forth that this pro-
ceeding shall not be limited by the usual
rules of evidence and makes provision for
arguments. Both of these rules would prob-
ably obtain without being explicitly stated.

Subsection (c¢) bars imposition of the
death penalty unless the jury is specifically
asked and unanimously concludes that the
sentence should be death.

This procedure eliminates the arbitrary
and capriclous nature of the traditional
capital case where the same jury in a single
proceeding determined both lability and
penalty. That procedure has been held to be
“cruel and unusual” and therefore unconsti-
tutional. Forman v Georgia, 4080 8. 238
(1972). This procedure, in contrast, should
pass constitutional muster, See dissenting
opinion of the chief justice, 408 U.S. at 396—
401.

Part II—Special part
§ 2-5A1. Definitlon of Terms

This section defines words and phrases used
in more than one section of the chapter on
Offenses Involving the Natlon.

§ 2-5A2. Jurisdiction

The Federal government has inherent (and
unlimited) jurisdiction over the offenses de-
fined in this chapter, as this section indi-
cates.

§ 2-5B1. Treason

This section copies, with only changes in
punctuation, the definition of treason con-
tained in the United States Constitution,
Article III, Section 3. As to who may be tried
and convicted or treason, as distinct from
other national security offenses, the section
uses the concept of a “national of the United
States.” “National of the United States” is
defined in section 2-5A1(10) to mean a
Ulted States citizen or a person “who owes
allegiance to the United States.”

§ 2-5B2, Military Activity Against the United
States

This section includes a non-national of
the United States but sets forth an affirma-
tive defense that the person acted as a
member of the armed forces of the enemy
in accordance with the laws of war.
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§ 2-5B3. Armed Insurrection
This section penalizes heavily armed in-
surrection or the advocacy of armed insur-
rection ‘“‘under circumstances in which there
is substantial likelihood” such advocacy will
produce an armed insurrection. The term is
defined in subsection (d).
§ 2-5B4. Sabotage
This section combines peacetime and war-
time sabotage crimes, and then makes the
existence of a state of war a grading factor.
There is no attempt made In this chapter to
define “war."”
§ 2-5B5. Avoiding Military Service
Obligations
This section penalizes severely violation of
selective service obligations.
§ 2-5B6. Obstructing Military Service
This section penalizes various forms of ob-
struction of the armed forces of the United
States.
§ 2-5B7. Espionage
This section consolidates the present es-
pionage statutes (§§18 U.B8.C. §§ 703-798)
into one provision with grading varlations,
2-5B8. Misuse of National Defense
Information
The key phrases in this section (“national
defense information”, “communications in-
formation") are defined in § 2-5A1(3), (10).
The section is an attempt to translate
the language of present law into the for-
mat of the code. On the scope of present
law, see New York Times v. United States,
4030. S. T13, 736 n. 7, and 737 n. 8 (1970)
(White, J.), Difficult issues on the construc-
tion of present law In reference to.“in-
tent” and “publication” are acknowledged.
§ 2-5B9. Wartime Censorship of
Communications
This section brings into the Federal Crimi-
nal Code the wartime censorship provisions
of the Trading With the Enemy Act (50
U.8.C. App. § §3(c), (d)).
§ 2-5B10. Alding National Securlty Offenders
or Deserters
This section derives from present 18 U.S.C.
§ § 792 and 1381. The law is extended to In-
clude murder of the President, Vice Presi-
dent, or other high public servant in addi-
tion to the basic national security crimes.
§ 2-5811. Aiding Escape of Prisoner of War
or Enemy Alien
This section derives from present 18 U.S.C.
§ 767.

§ 2-5B12. Offenses Relating to Vital Materials

This section incorporates by reference into
the Criminal Code provisions of the Atomic
Energy Act relating to unlicensed traflicking
in and use of nuclear materials, atomic weap-
ons, utilization and production facilities,
and destruction of restricted data, as well as
the provision in Title 50 relating to unli-
censed sale or transfers of hellum under cer-
tain circumstances.

§ 2-5C1. Conduct Hostile to a Nation With
Which the United States Is Not at War
This section derives from present 18 U.S.C.

§ § 960, 956, but drops the designation of a

country with which the United States “is at

peace” as a “friendly” nation, in favor of “a

nation with which the United States is not

at war.”

Appropriately higher grading is provided at
the suggestion of the Association of the Bar
of New York City.

§ 2-5C2. Foreign Armed Forces

This section derives from present 18 U.S.C.
§ 959.

§ 2-5C3. International Transactions

This section incorporates into the Federal
Criminal Code a series of statutes which use
criminal sanctions to enforce prohibitions or
complex regulatory schemes designed to con-
serve American assets or to implement Amer-
ican foreign policy objectives.

The intent requirement distinguishes them
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from the statutes themselves, which remain
outside Titlels.
§2-5C4. Departure of Vessels and Vehicles
This section is based upon § 1206 of the
Draft prepared by the Commission.
§ 2-5C5. Forelgn Agents
This section brings into the Code the
felony defined in 50 U.S.C, § 861, and also
makes it a felony both to fail to register as
a foreign agent (under 22 U.S.C. § § 611-21)
and surreptitiously to engage in the activity
as to which registration is required or to
conceal being a foreign agent.
§ 2-5D1. Unlawful Entry Into the
United States
This section makes it a felony to enter
the United States illegally or intentionally to
bring illegal aliens into the country.
§ 2-5D2. Hindering Discovery of
Illegal Entrants
This section penalizes one who is an acces-
sory after the fact as to lllegal aliens. Under
subsection (a) (1) it is an offense to employ
an illegal alien if done “with intent to hin-
der, delay, or prevent [his] discovery or ap-
prehension.”

§ 2-5D3. Fraudulent Acquisition or Improper
Use of Naturalization, Evidence of Citizen-
ship, or United States Passport
This section consolidates present 18 U.S.C.

§§ 1015(a), 1424, 1425(a), (b) and 1542 re-

garding citizenship documents and passports.

§ 2-6A1. Definition of Terms
This section defines terms used in more
than one section of Chapter 6, Offenses In-
volving Governmental Processes.
§ 2-6B1. Physical Obstruction of
Government Function
This is a board general statute making it a

Class E felony intentionally to obstruct any

government function by physical interfer-

ence or obstacle. [“Government” is defined
in §1-1A4(33) and “officlal proceeding” 1is
defined in § 1-1A4(50)]. If any additional
offense (assault, aggravated assault, maim-
ing, malicious mischief or aggravated mali-
clous mischief, arson or kidnapping, crimi-
nally negligent homicide, manslaughter, reck-
less homicide, murder), the defendant will
be treated more severely by the application of
compound grading. [See § 1-2A5(d).]
§ 2-6B2. Preventing Arrest, Search, or
Discharge of Other Dutles

This section singles out and creates a spe-
cific offense of a particular kind of physical
interference with government function, ie.,
effecting an arrest, executing an order for

a wire tap or other process by creating a

substantial risk of bodily injury or employ-

ing means require the use of substantial
force to overcome resistance. This section
protects the government officer in the exer-
cise of his duty, leaving questions as to the
validity of such action to be resolved in the
courts rather than in the streets. It would
set aside the result of cases like John Bad
Elk v. United States, 177 U.S. 529, 537 (1900).

§ 2-6B3. Hindering Law Enforcement

This section derives from present 18 U.S.C.

§§ 3, 4, 1071, 1072.
§ 2-6B4. Ball Jumping

This section derives from present 18 U.S.C.
§ 3150, but the penalty levels are ralsed for
serious crimes to be the same as the penalty
for the highest offense with which the per-
son was charged at the time he was released
“‘upon condition or undertaking that he ap-
pear before a court or judicial officer as
required.”

§ 2-6B5. Escape

This section derives from present 18 U.S.C.
§ 751 but broadens the offense, For the defini-
tion of “official detention™ see § 1-1A4(49).
The same affirmative defense of unavoidable
circumstances is provided for fallure to re=-
turn under this section (e.g. from work re-
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lease) as is provided under § 2-6B4, Ball
Jumping,

§ 2-6B6. Contraband
This section derives from present 18 U.S.C.
§§ 1791, 1792, The statutory authority for the
rules incorporated into this section is found
in section 3-1201(d) (1) (authorizing Bureau
of Corrections to promulgate rules for the
governance of Federal correctional facilities).
§ 2-6B7. Flight To Avold Prosecution or
Giving Testimony
This section derlves from present 18 U.B.C.
§§ 1073, 1074.
§ 2-6C1. Obstruction of Justice
This section replaces a number of specific
sections with a broad and general provision
penalizing the obstruction of the adminis-
tration of justice.
§ 2-6C2. Impeding Justice
This section derives from §§ 1342, 1343,
1344, 1345 of the Draft prepared by the Com-
mission.
§ 2-6C3. Harassment of Juror
This section derives from present 18 U.S.C.
§§ 1503, 1504,
§ 2-6C4. Demonstrating To Influence
Judicial Proceedings
This section derives from present 18 U.S.C.
§ 1507 but sets a limit of “200 feet” rather
than use the term “near.”
§ 2-8C5. Eavesdropping on Jury
Deliberations
This sectlon derives, in part, from present
18 U.B.C. § 1508.
§ 2-6C6. Criminal Contempt
This section derives from present 18 U.S.C.
§ 401.
§ 2-6D1. Perjury
This section derives from present 18 U.S.C.
§§ 1621, 1623.
§ 2-6D2. False Statements
This section consolidates in one section
on false statements a large number of false
statements provisions in present Title 18:
eg. §§35, 152, 286, 287, 288, 289, 372, 505,
550, 911, 954, 965, 966, 1001, 1005, 1006, 1007,
1008, 1010, 1011, 1012, 1014, 1015, 1016, 1017,
1018, 1019, 1020, 1021, 1022, 1025, 1026, 1027,
1423, 1424, 1425, 1426, 1506, 1541, 1542, 15486,
1623, 1713, 1722, 1732, 1917, 1919, 1920, 1922,
2072, 2388, 2301.
§ 2-6D. Tampering With Public Records
This section derives from present 18 U.8.C.
§§ 2071, 1508.
§ 2-6E1. Bribery
This sectlon deals with the bribery of and
bribe receiving by public servants. (**Public
servant” is defined in section 1-1A4(58))).
Commercial bribery is covered in section
2-8F3, bribery of witnesses and informants
is covered in section 2-6C1(a) (1), (3), and
bribery of voters is covered by section 2-
6H1(a) (3), (4). “Benefit"” and “pecuniary
benefit"” are defined in section 1-1A4(8).
§ 2-6E2. Graft
This section derives from a consolidation
of §§ 1362, 1363, 1364, 1365 in the Draft pre-
pared by the Commission.
§ 2-6E3. Threatening a Public Servant
This section penalizes threats to engage
in criminal conduct with intent to influence
a public servant.
§ 2-6E4. Retaliation
This section derives from § 1367 of the
Draft prepared by the Commission.
§ 2-6E5. Misuse of Personnel Authority
This section derives from and broadens
§ 1633 of the Draft prepared by the Com-
mission.
§ 2-6F1. Disclosure of Confidential
Information
This section derives from present 18 U.8.C.
§ 1906, but states the information to be pro-
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tected in generic rather than specific terms.
It rejects a similar provision of the Brown
commission (§ 1371) as too broad.
§ 2-6F2, Nondisclosure of Retainer

This sectlon makes It an offense to fail
to disclose a retainer, unless the public serv-
ant is aware of the person’s employment or
retainer.

§ 2-6F3. Confict of Interest

This section is a limited but general

conflict-of-interest provision,
§ 2-6F4. Impersonating an Official

This section derives from present 18 U.8.C.

§§ 912, 913, 915.
§ 2-6G1. Tax Evasion

This section derives from § 1401 of the
Draft prepared by the Commission, but adds
& Class B felony grade for an evasion of
taxes which exceeds $100,000 similar to the
highest grade under §2-8D3(a)(1) theft
where the amount stolen exceeds $100,000.
It has also been substantially modified in
light of testimony before the subcommittee.

§ 2-6G2. Disregard of Tax Obligations

This section derives from §1402 of the

Draft prepared by the Commission.
§ 2-6G83. Traflicking in Taxable Object

This section derives from §§ 1403, 1404,
1405 of the Draft prepared by the Commis-

sion.
§ 2-6G4. Bmuggling

This section derives from present 18 U.8.C.

§ 645.
§ 2-6H1. Election Fraud

This section derives from § 1481 of the
Draft prepared by the Commission.

§ 2-6H2, Wrongful Political Contribution

This section derives from present 18 U.S.C.
§§ 602, 603, 607.

§ 2-6H3. Foreign Political Influence

This section derlves from present 18 U.S.C.

§ 613.
§ 2-7A1. Definition of Terms

This section defines terms used in more
than one section in Chapter 7, Offenses
Against the Person.

§ 2-TB1. Murder

This sectlon provides for only a single
class of murder, intentional killing. Under
§§ 1-4E1, 1-4E2, the death penalty may be
imposed. Jurisdiction is limited to federal
enclaves, piracy, and the killing of a high
public servant, but if a murder (or included
homicide offense) is committed in “as an
integral part of, including immediate fiight
from, the commission of “another offense
under the Federal Criminal Code as to which
compound grading is avallable, the killing
may be prosecuted in federal court as part of
the compound offense. See section 1-1A5(d)
[For analogies in present Title 18 see, e.g.,
§§ 2113, 241.)

§ 2-7TB2. Reckless Homicide

This section separates out the so-called
felony-murder type of murder into a sepa-
rate section, graded as a Class A felony. If
the killing in the course of commission of a
felony is, in fact, intentional, the defendant
may of course be prosecuted for murder.

§ 2-TB3. Manslaughter

This section derives from § 1602 of the
Draft prepared by the Commission.

§ 2-TB4. Criminally Negligent Homlclde

This section creates a new Federal crime
to cover the conduct proscribed in present
18 U.B.C. §1112(a) under the phrase “with-
out due caution and circumspection.” The
word criminal is used before negligence, in
the culpability standard used here (for the
definition of criminal negligence, see § 1.2A1
(a) (6)) which indicates clearly that the civil
or tort law standard of negligence is not the
applicable test.
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§ 2-7B5. Alding Suicide
This section derives from §210.5 of the
Model Penal Code.
§ 2-7C1. Maiming
This section derives from present 18 U.S.C.
§ 114.
§ 2-7C2. Aggravated Assault
This section derives from present 18 U.S.C.
§§ 111,112, 118.
§ 2-7C3. Assault
This section derives from § 1611 of the
Draft prepared by the Commission.
§ 2-4C. Menacing
The term ‘assault’ is used in the Code and
in present Title 18 to cover the common-law
meaning of the word ‘battery.’ This section
denominates a type of common-law asaults
as an offense,
§ 2-7C5. Terrorizing
Both threats against the President (under
(a) (1)) and threats that cause large-scale
fear and evacuation of buildings and other
places (under (a) (2)) are extremely serious,
specialized assault crimes. The section de-
rives from present 18 U.8.C. §§ 871, 876, 877,
35, 837(d). Subsection (&) (8) covers the
conveying of false information that has the
same effect as a threat.
§ 2-7TD1, Aggravated Eidnappu.g
This section derives from present 18 U.S.C.
§1201.
§ 2-7TD2. Kidnaping
This section provides a lower level of the
offense of kidnapping.

§ 2-7TD3. Unlawful Imprisonment

This sectl \ derlves from present 18 U.S.C.
§ 1201.

§ 2-TD4. Skyjacking

This section makes air piracy a speclalized
kidnapping offense, graded at the highest
level.

A skyjacking that involved an intentional
homicide would be a murder order §2-781,
for which the death penalty would be au-
thorized. Note that since compound grading
is not involved, two separate offense would
have been committed.

§ 2-7D6. Mutiny or Commandeering

This section derives from present 18 US.C.
§2193 and § 18056 of the Draft prepared by
the Commission.

§ 2-TE1. Rape

This section consolidates homosexual rape
by force with rape into a single offense.
“Bexual act” and “spouse’ are defined in sec-
tion 2-TAl.

There seems to be no reason to distinguish
rape of men from rape of women.

§ 2-TE2. Statutory Rape

This section covers nonforceful sexual im-
position by drugs, misrepresentation, abuse
of status (e.g. cus. +ian in institution), or
taking advantage 0. i person below the age
of consent, a mentally-ill person or one who
is unconscious.

§ 2-TE3. Sexual Assault

This section penalizes a varlety of sexual
assaults. For the definition of “sexual con-
tact” see § 2-TAl.

§ 2-TF1. Deprivation of Civil Rights

This section derives from present 18 U.S.C.
§§ 241, 242 with the addition of the culpabil-
ity requirement (intentionally) enunciated
in Screws v. United States, 325 U.S. 91 (1945).
It and the following civil rights statutes
follow present law.

§ 2-TF2. Interference With Government
Benefits or Programs

This section derives from present 18 U.S.C.
§ 245.

§ 2-TF3. Discrimination

This section derives from present 18 U.S8.C.
§ 245,
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§ 2-F4. Interference With Civil Rights
Activities

This section derives from present 18 U.S.C.
§ 245.
§ 2-TF5. Unlawful Acts Under Color of Law

This section makes a specific offense of
the kind of misbehavior on the part of law
enforcement or prison officials that has most
often been dealt with under the general lan-
guage of present 18 U.S.C. § 242,

It comes from a suggestion made in the
hearings.
§ 2-7F6. Interference With Activities of Em-

ployees and Employers

This section derives from present 18 U.S.C.

§ 1231,
§ 2-7G1. Eavesdropping

This section derives from present 18 U.S.C.
§ 2511.
§ 2-7G2. Trafiicking in Eavesdropping Device

This sectlion derives from present 18 U.S.C.
§ 26512.

§ 2-7TG3. Interception of Correspondence

This section derives from present 18 U.S.C.
§ 1702.

§ 2-8A1. Definition of Terms

This section defines the words and phrases
used In more than one section of Chapter
8, Offenses Against Property.

§ 2-8A2. Valuation

The grade for sentencing purposes of a
number of the offenses defined in Chapter 8
turns on the value of the property destroyed,
stolen, forged ete. This section provides a
series of valuation rules applicable to all sec-
tions in the chapter.

§ 2-8B1. Aggravated Arson

This section defines the highest and most
severely punished grade of arson—where the
arson is undertaken “in reckless disregard of
the risk that at the time of such conduct a
person may be in such structure.”

§ 2-8B2. Arson

This section provides a lesser degree of the
offense of arson.

§ 2-8B3. Release of Destructive Forces
This section derives from present 18 U.S.C.
§ 832,
§ 2-8B4. Fallure to Control or Report
Dangerous Fire
This section derives from present 18 U.S.C.
§ 1856.
§ 2-8B5. Aggravated Malicious Mischief
This section and § 2-8B6 consolidate a
number of property destruction and tamper-
ing with property crimes in present law [e.g.
18 U.S.C. §§ 1361, 1362, 1363, 1364],
§ 2-8B6. Maliclous Mischief
This section provides a lower grade of the
offense defined in § 2-8B5.
§ 2-8C1. Armed Burglary
This section penalizes and grades at a
higher level burglary in which the defendant
or an accomplice is armed with a dangerous
weapon. [“Dangerous weapon” is defined in
§ 1-1A4(19) ].
§ 2-8C2. Burglary
This section Introduces a general burglary
offense statute in Title 18.
§ 2-8C3. Possession of Burglar'’s Tools
This section penalizes the possesslon of
tools or other articles adapted for the com-
mission of an offense involving foreible en-
try with intent to use the thing possessed in
the commission of such an offense,
§ 2-8C4. Aggravated Criminal Trespass
This section penalizes the take-over and
occupancy of the property of another, with-
out authority, by force or threat of force.
§ 2-8C5. Criminal Trespass
This section penalizes knowing unlawful
entry on property of another on entering or
remaining unlawfully on such property after
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an order to leave or not to enter personally
communicated. “Property of another” is de-
fined in § 8A1(9) and “property” is defined in
§ 2-8A1(8). Bince property is defined to mean
“anything of value"” the offense of criminal
trepass includes “entering and stowing away"
in an airplane or ship or “entering and con-
cealing” oneself in a motor vehicle.
§ 2-8D1. Armed Robbery

This section penallzes and grades at a
higher level robbery in which the defendant
or an accomplice is armed with a dangerous
Wweapon.

§ 2-8D2. Robbery

This section consolidates in one provision
a number of specific object robbery statutes
in present Title 18: 18 U.S.C. §§ 2113 (rob-
bery of banks), 2114 (robbery of mails and
other Federal property) 1951 (robbery “af-
fecting commerce"), 2111 (robbery in federal
enclaves).

§ 2-8D3. Theft

This single section consolidates a large
number of theft offense statutes in present
Title 18, There is no need to maintain the dis-
tinctions the common law drew between lar-
ceny, larceny by trick, false pretenses, em-
bezzlement, fraudulent conversion and the
like. The offense is graded depending upon
the nature of the property stolen or its value.
The offenses and provisions consolidated in
this section include present 18 U.S.C. §§ 152,
153, 201, 285, 286, 287, 288, 289, 332, 371, 436,
540, 550, 641, 642, 643, 644, 645, 646, 647, 648,
649, 650, 651, 652, 653, 654, 655, 666, 657,
659, 660, 661, 663, 664, 914, 1003, 1005, 1006,
1007, 1008, 1010, 1011, 1013, 1014, 1020, 1023,
1024, 1025, 1027, 1163, 1421, 1422, 1506, 1666,
1658, 1702, 1704, 1706, 1707, 1708, 1709, 1710,
1711, 1712, 1719, 1720, 1721, 1722, 1723, 1725,
1726, 1728, 1733, 1851, 1852, 1853, 1854, 1861,
1901, 1911, 1912, 1919, 1920, 1921, 1928, 1951,
2071, 2073, 2113, 2197, 2199, 2233, 2271, 2273,
2312, 2313, 2314, 2315, 2316, 2317, 3487, 3497,

§ 2-8D4. Recelving Stolen Property

The offense has not been consolidated in
the general theft section because of the basic
distinction between one who steals and one
who trades in the property stolen by an-
other.

§ 2-8D5. Scheme to Defraud

This section combines the present mail
and wire fraud sections (18 U.8.C. §§ 1341,
1342, 1343). It also reflects 18 U.S.C. § 371
(conspiracy to defraud). Because this sec-
tion is actually a form of Attempted Theft
and involves a combination, neither § 1-2A4
(eriminal attempt) or § 1-2A5 (criminal con-
spiracy) apply under this provision.

The language is taken from present law
to carry forward judicial construction.

§ 2-8D6. Misapplication of Entrusted
Property

This is a speclalized provision with a lower
proof requirement than for theft.

§ 2-8D7. Interference with Security Interest

This section offers special protection to
Federal government securities.

§ 2-8D8. Joyriding

This section penalizes the use of a motor
vehicle under circumstances not amounting
to theft.

§ 2-8El. Counterfeiting

This section consolidates present 18 U.S.C.
§ § 471, 472, 473, 478, 479, 480, 482, 483, 484,
485, 486, 489. “Falsely makes” is defined in
§ 2-8A1(4) and includes falsely making,
falsely altering or falsely completing.

§ 2-8E2. Forgery

This section is the same as § 2-8E1, ex-
cept that counterfeiting concerns false mak-
ing of a security or other obligation of the
United States government or a foreign gov-
ernment whereas forgery covers false making
of any writing (defined in § BA1(12)) and
includes non-governmental paper.
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§ 2-8E3. Counterfeiting Paraphernalia

This section consolidates present 18 U.S.C.
§ § 474, 475, 476, 477, 481, 504.

§ 2-8E4. Trafficking in Specious Securities

This section derives from present 18 U.S.C.
§ 2314.

§ 2-8E5. Making or Passing Slugs

This section derives from présent 18 U.S.C.
§491.

§ 2-8E6. Issuance of Written Instrument

Without Authority

This section covers the situation that is
not counterfeiting or forgery because the
security is in fact genuine, but is issued
without authority.

§ 2-8F1. Bankruptcy Fraud

This section derives from § 17566 of the

Draft prepared by the Commission.
§ 2-8F2. Commercial Bribery

This section covers bribing and bribe-
recelving in certain non-governmental con-
texts.

§ 2-8F3. Environmental Spoilation

This section penalizes “‘gross” or “flagrant”
pollution in violation of statute or regula-
tion.

It is new to the bill.

§ 2-8F4. Unfair Commercial Practices

This section consolidates or incorporates
a number of current provisions.

It is new to the bill.

§ 2-8F5. Securities Violations

This section incorporates by reference a

number of offenses involving securities.
§ 2-8F6. Regulatory Offenses

There are a great many offenses in the
United States Code which are designed to
support or reinforce regulatory Acts of Con-
gress through the imposition of ecriminal
sanctions on those who fail to comply. This
section is designed to achieve consistency in
penal policy among these scattered regula-
tory offenses. .

Sanctions for violatlon shall be governed
by this section in the Federal Criminal Code
even though the offense is defined in the
Title (e.g. agriculture, postal service) to
which 1t is substantively addressed.

It should be noted that this section does
not apply, unless the specific offense statute
declares on its fact that it is a “regulatory
offense.” There is no general incorporation by
reference.

§ 2-9A1. Definition of Terms

This section defines the words and phrases
used In more than one section in Chapter 9,
Offenses Against Public Order.

§ 2-B1. Inciting Riot

This section derives from present 18 U.S.C.

§ 2101.

§ 2-9B2. Arming Rioters

This section derives from § 1802 of the

Draft prepared by the Commission.
§ 2-0B3. Engaging in a Riot

This section makes it a crime to engage In
a riot. “Riot"” is defined in § 2-0A1(7).
§ 2-9B4. Disobedience of Public Safety Orders

Under Riot Conditions

This section supports public safety officers
engaged in riot control by making it a vio-
lation to disobey an order to move, disperse
or refrain from specified activities. It reflects
the tradition in Anglo-American law of
“reading the riot act.”

§ 2-9C1. Racketeering Activity

This section derives from present 18 U.S.C.
§§ 1961, 1962.

§ 2-8C2. Loansharking

This section derives from present 18 U.S.C.
§§ 801, 802, 893, 8O4.
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§ 2-9C3. Extortion

This section derives from present 18 U.S.C.
§§ 872, B73, 874, 875, 876, 877, 1951(a) and
(b) (2). The language is taken from § 1951 to
carry forward its judicial construction.

§ 2-9C4. Coercion

This section derives from § 1617 of the
Draft prepared by the Commission.

§ 2-9D1. Para-Military Activities

This section derives from § 1104 of the
Draft prepared by the Commission.

§ 2-8D2. Procuring or Supplying Dangerous
Weapon for Criminal Activity

This section derives from § 1181 of the
Draft prepared by the Commission,

§ 2-9D3. Illegal Firearms, Ammunition, or
Explosive Materials Business

This section derives from § 1812 of the
Draft prepared by the Commission.

§ 2-0D4. Trafficking in and Recelving
Limited-Use Firearms

This section derives from § 1813 of the
Draft prepared by the Commission.

§ 2-9D56. Possession of Explosives and

Destructive Devises in Buildings

This section derives from § 1814 of the
Draft prepared by the Commission.

§ 2-9D6. Armed Criminal Conduct

This section, new to the code, is based
on 18 U.B.C. §924(c). It applies across the
full range of other Federal offenses, except
those listed, which already are specialized
weapon offenses,

§ 2-9E1. Drug Trafficking or Possession

This section derives from the Comprehen-
sive Drug Abuse Prevention and Control Act
of 1970 (Public Law 91-513).

It restates present law.

§ 2-0F1. Tllegal Gambling Business

This section derives from present 18 U.S.C.
§ 1955.

§ 2-9F2. Protecting State Antigambling
Policles

This section derives from § 1832 of the
Draft prepared by the Commission.

It also reflects 18 U.S.C. § 1084(d).

§ 2-9F3. Illegal Prostitution Business

This section adopts, with appropriate dif-
ferences, present 18 U.S.C. § 1956 to the
business of prostitution.

§ 2-9F4. Protecting State Antiprostifution

Policies

This section adopts to the protection of
state policy as to prostitution § 1832 of the
Draft prepared by the Commission.

§ 2-9F5. Disseminating Obscene Material

This section derives from § 1851 of the
Draft prepared by the Commission. The pro-
vision, however, s broader and more precise
in defining obscenity and the kind of con-
duct that may be found to fall within its
scope.

It is to be noted, however, that it may
not be as broad as present law. 18 U.S.C.
§ 1461 applies to “indecent” and “profane”
radio broadcasting.

§ 2-9G1. Misuse of American Flag

This section derives from present 18 U.8.C.

§ 700.
Part III—Administration
§ 3-10A1. Obligations of the Attorney General

This section authorizes and directs the
Attorney General of the United States, as
the nation's chief law enforcement officer, to
“prepare, cause to be published, and periodi-
cally revise administrative regulations” on
criminal investigative jurisdiction and pros-
ecutive discretion.

States and local representatives must be
consulted in developing the standards. This
provision is designed to respond to the fears
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expressed in the hearing that abuses of
prosecutive discretion might develop.

In a limited class of cases, it may be against
the national interest if state or local as
well as Federal officers are involved in a
criminal case. If the victim of the offense
is a high public servant, for example, the
President, and if the crime is one named in
this section, the Attorney General is author-
ized to assert exclusive Federal Investigative
or prosecutive jurisdiction which suspends
state or local action until the Federal action
has been terminated. Provision is made, how=-
ever, for the Attorney General to seek from
state and local authorities such help as he
may need in a particular case. In an appro-
priate investigation, the ald of the military
could also be sought, l.e., the killing of the
President. Finally, the section excludes the
independent agencies or commissions, ie.,
S8.E.C., F.T.C, etc., from its scope and make
explicit what would be true anyway; Pros-
ecutive discretion on investigative jurisdic-
tion should not be matter of litigation.
See e.g., United States v. Hutcheson, 345 P.
2d 964 (D.C. 1965)

§3-10A2. Rewards and Appropriations for
Rewards

This section derives from present 1s U.S.C.
§ 3059. The principal change is an increase
in the amount of money authorized to be
expended by the Attorney General in the
form of rewards for the capture or for in-
formation leading to the arrest of offenders.

§ 3-10A5. “onviction Records

This section derives from present 18 U.S.C.
§ 3578.

§ 3-10A4. Collection of Fines

This section places primary responsibility
for the collection of crimina] fines on the
Internal Revenue Service (Secretary of the
Treasury or his delegate). The section also
applies to the collection of fines as tools used
successfully in Federal tax collection. Under
present law, “one of the principal differences
in the collection of fines and taxes is that
fines are collected llke private civil judg-
ments.” [Hearings, Part II-B, p. 1722.] This
section upgrades the collection of fines by
adapting and incorporating collection provi-
sions of Federal tax law. [See generally Hear-
ings. Part 1II-B, pp. 1709-1732.]

§ 3-10A5. Interned Belligerent Natlonals

This section derives from present 18 U.S.C.
§ 3058.

§ 3-10A6. Protected Pacilitles

This section derives from Title V of the
Organized Crime Control Act of 1970, Public
Law 91-452, B4 Stat. 933-34.

§ 3-10B1. Federal Bureau of Investigation

This section derives from present 18 U.B.C.
§ 3052.

§ 3-10B2. United States Marshals

This section derives from present 18 U.S.C.
§§ 30583, 4086, 4006,

§ 3-10B3. Secret Service

This section derives from present 18 U.S.C,
§ 3066.

§ 3-10B4. Postal Service

This section derives from present 18 US.C,
§ 3061.

§ 3-10B5. Federal FProbation Service

This section derives from present 18 U.S.C,
§ 3653.

§ 3-10B6. Bureau of Corrections

This section derives from present 18 U.S.C.

§§ 3050, 4004,

§ 3-10C1. Definition of Terms

This section derives from present 18 U.S.C,
§ 2510.
§ 3-10C2. Authorization for Interception
of Private Communication

This section derives from present 18 U.S.C,
§§ 2516, 2617.
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§ 3-10C3. Procedure for Interception of
Private Communication

This section derives from present 18 U.S.C.
§§ 2517, 2518.

§ 3-10C3. Report Concerning Intercepted

Communication

This section derives from present 18 U.S.C.

2519.

' § 3-10C5. Intercepted Private
Communications

This section derives from 18 U.8.C. §§ 2515,
2518(8), (9), (10), 3504,

§ 3-10D1. Definition of terms

This section derives from present 18 U.S.C.
§ 8001,

§ 3-10D2. Immunity Generally

This section derives from present 18 U.8.C.
§§ 6002, 2514.

Language changes codify the Supreme
Court's opinion in Kasyisan v. United States,
1406 U.8. 441 (1972); see Wong Sun v. United
States, 371 U.B. 471, 488 (1863).

§ 3-10D3. Court or Grand Jury Proceeding

This section derives from present 18 U.B.C.
§ 6003.

§ 3-10D4. Administrative Proceeding

This section derlves from present 18 U.B.C.
§ 6004.

§ 3-10D5. Congressional Proceeding
This section derives from present 18 U.8.0C.
6005.

. § 3-10El. Definition of Terms

This section derives from Title 18.—Ap-
pendix, Interstate Agreement on Detainers,

3, 4.

" § 3-10E2. General Provisions

This section derives from Title 18.—Ap-
pendix, Interstate Agreement on Detalners,
§§5,6, 7.

§ 3-10E3. Interstate Agreement on Detalners

This section derives from Title 18.—Ap-
pendix, Interstate Agreement on Detainers,
§32.

§ 3-10E4. Pugitive from State to State

This section derives from present 18 U.S.C.
§ 3182, 3104.

§ 3-10F1. General Provislons

Subsection (a) of this section derives from
present 18 U.B.C. § 3181.

Subsection (b) of this section derives from
present 18 U.S.C. § 3186.

Subsection (¢) of this section derives from
present 18 U.S.C. § 8195,

§ 3-10F2. Extradition of Fugitive

Subsection (a) of this section derives from
present 18 U.S.C. § 3184.

Subsection (b) of this section derives from
present 18 U.S.C. § 3183.

Subsection (¢) of this section derives from
present 18 U.8.C. § 3185,

§ 3-10F3, Procedure for Extradition

Subsection (a) of this section derives from
present 18 U.S.C. § 3187.

Subsection (b) of this section derives from
present 18 U.S.C. §3188.

Subsection (¢) of this section derives from
present 18 U.S.C. §§ 3189, 3190, 3191.

Subsection (d) of this section derive from
present 18 U.8.C, § 3192,

Bubsection (e) of this section derives from
present 18 U.S.C. § 3193.

§ 3-11A1. Rules

Subsection (a) of this section derives from
present 18 U.S.C. §§ 3771, 3402.

Subsection (b) of this section derives from
present 18 U.S.C. § 3772.

§ 3-11A2. Appointment of Counsel

This section derives from present 18 U.B.C.
§ §3006A (1), (1), (1).

§ 3-11A3. Forelgn Documents

Subsection (a) of this section derives from
present 18 U.S.C. § 34965(c).
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Subsection (b) of this section derives from
present 19 U.S.C. § 3496.
§ 3-11A4. Admissibility of Confessions
This section derives from present 18 U.B.C.
§ 3501.
§ 3-11A5. Admissibility of Eyewitness
Testimony

This section derives from present 18 U.B.C.
§ 3502,

§ 3-11A6. Execution of Sentence of Death.

This section derives from present 18 U.S8.C.
§ 35666.

§ 3-11B1. Power of Courts and Magistrates
: This section derives from present 18 U.S.C.
3041.
§ 3-11B2, Jurisdiction Outside the United
States
This section derives from present 18 U.8.C.
§ 3042.
§ 3-11B3. District Courts

This section derives from present 18 U.8.C.
§§ 3231, 3241.

§ 3-11B4. United States Magistrates

This section derives from present 18 U.8.C.
§3401(a).

§ 3-11B5. Offenses Involving Two Districts
This section derives from present 18 U.8.C.
§ 3237.
§ 3-11B6. Offenses Not Committed in Any
District

This section derives from present 18 U.S.C.
§ 3258,

§ 3-11B7. New District or Division

This section derives from present 18 U.S.C.
§ 3240.

§3-11B8. Place of Commission of Specific

Offenses

Subsection (a) of this section derives from
present 18 U.S.C. § 3236.

Subsection (b) of this section derives from
present 18 U.8.C. § 3239.

Subchapter C. Mental Incapacity [§§ 3-11C1,
-11C2, -11C3, -11C4, -11C5, -11C6, -11CT,
=11C8]

This subchapter derives from a revision of
present chapter 313 of Title 18 prepared by
an Intradepartmental Committee of the
Department of Justice and by the Committee
on the Administration of the Criminal Law
of the Judicial Conference of the United
States. It has been modified to conform with
the scope of the mental illness or defect
defense in section 1-3C2.

§3-11D1. Sentencing Recommendation of

the Attorney for the Government

This section is new. It recognized that the
necessary role of the executive extends
beyond obtaining evidence and presenting it
in court. Justice must also take into consid-
eration the disposition of the offender and
the consequences in the community, Only the
prosecutor can speak for the community at
the time of sentence,

§ 3-11D2. Psychiatric Examination

This section permits the defendant, upon
conviction, to raise the issue of mental illness
prior to sentencing. The court may refer the
offender to a panel of qualified psychiatrists
for an examination and report. The report is
not binding on the sentencing judge but may
be considered by him.,

§ 3-11D3. Effect of Presidential Remission
This section derives from present 18 U.8.C.
§ 3570.
§ 3-11E1. Appeal by United States

This section derives from present 18 US.C.
§ 3731.

Subsection (e¢) of this section derives from
present 18 U.S.C, § 2518(10) (b).
§ 3-11E2. Appeal from Conditions of Release

This section derives from present 18 U.S.C.
§ 3149,
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§ 3-11E3. Review of Sentence

This section derives from present 18 U.S.C.
§ 3576.

§ 3-12A1. Definition of Terms

This section defines terms used in more
than one section in Chapter 12. It has no
analogue In present Title 18.

§ 3-12B1. Duties of Probation Officers

This section derives from present 18 U.8.C.
§ 3655.
§3-12B2. Duties of Administrative Office of

United States Courts

This section derives from present 18 U.S.C.
§ 3656.

§ 3-12B3. Transportation of Probationers

This section derives from present 18 U.S.C.

§ 4283,
§ 3-12C1. Organization, Director, and
Responsibilities

Subsections (a) and (b) of this section de-
rive from present 18 U.8.C. § 4041. The post
of Director of the Bureau of Prisons 1s made
subject to appointment by and with the ad-
vice and consent of the Senate, because of
the importance of the position in the Federal
criminal justice system.

Subsection (c¢) derives from present 18
U.S.C. § 4001,

Subsection (d) derives from present 18
U.8.C. §§ 4042, 4125,
§ 8-12V2, Character of Correctional Facilities
Subsection (a) of this section derives from
present 18 U.S.C. § 4081.
Subsection (b) of this section derives from
present 18 U.B.C. § 5011,
Subsection (¢) of this section derives from
present 18 U.S.C. § 4253,
Subsection (d) of this section derives from
present 18 U.S.C. § 4006.
§ 3-12C3. Contracting
Subsection (a) of this section derives from
present 18 U.S.C. § 4002.
Subesection (b) of this section derives from
present 18 U.8.C. § 5008.
Subsection (c) of this section derives from
present 18 U.S.C. §§ 5013, 4255.
§ 3-12C4. Federal Institutions in States
Without Appropriate Facilities
This section derives from present 18 U.8.C.
§ 4003.
§ 3-12C5. Appropriations and Acquisitions
Subsection (a) of this section derives from
present 18 U.B.C. § 4009.
Subsection (b) of this section derives from
present 18 U.S.C, § 4010.
Subsection (c¢) of this section derives from
present 18 U.8.C. § 4011.
§ 3-12D1. Official Detention
Subsections (a), (c), and (e) of this sec-
tion derive from present 18 U.S.C. § 4082.
Bubsection (b) of this section derives from
present 18 U.S.C. § 4084.
Bubsection (d) of this section derives from
present 18 U.S.C. §4007.
§ 83-12D2. Transfer to State Facllity
This section derives from present 18 US.C.
§ 4085.
§ 3-12D3, Transportation of Offenders

This section derives from present 18 U.S.C.
§ 4008.

§ 3-12D4. Discharge

Bubsection (a) of this section derives
from 18 U.S.C. § 4282.

Bubsection (6) of this section derives
from present 18 U.8.C. § 41863.

Subsection (¢) of this section derives
from present 18 U.S.C. §§ 4281, 4284.

§ 3-12E1. Organization

Bubsections (a) and (b) of this section
derives from present 18 U.B.C. § 4121,

Bubsection (c¢) of this sectlon derives from
present 18 U.B.C. § 4127,
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Subsection (d) of this section derives
from present 18 U.8.C. § 4128,

§ 3-12E2. Administration

This section derives from present 18 U.8.C.
§§ 4122, 5123.

§ 3-12E3. Purchase of Goods and Services of
Correctional Industries

This section derives from present 18 U.S.C.
§4124,

,§ 3-12E4. Correctional Industries Fund

This section derlves from present 18 U.S.C.
§ 4126,

§ 3-12F1. Parole Commission

This section derives, in large part, from
legislation introduced by Senator Burdick in
the Senate in the 92d Congress (S. 3993) to
create a system of reglonal parole boards and
which received favorable testimony in Hear-
ings before the Subcommittee on National
Penitentiaries.

§ 3-12F2. Dutles of Probation Officers as to
Parole

This section derives from present 18 U.S.C.
§ 3656.

§ 3-12F3. Parole

This section derives from present 18 U.S.C.
§§ 4202, 4203, 4254, 4164, 4208(c).

§ 3-12F4. Conditions of Parole

This section derives from present 18 U.8.C.
§§ 4204, 4203.

§ 3—-12F5. Duration of Parole

‘This section derives from present 18 U.S.C.
§ 4208(d).

It also reflects, in part, § 3403(3) of the
Brown commission’s recommendations. See
supra § 1-4B4 (Duration of Imprisonment)
§ 3-12F6. Response to Noncompliance With

Condition of Parole

This sectlon derives from present 18 U.S.C.
§§ 4205, 4206, 4207, 4210.

§ 3-12F7. Finality of Parole Determinations

This section derives, in part, from § 3408
of the Draft prepared by the Commission.
Since an appellate process is provided within
the Parole Commission and its rules are sub-
ject to periodic review by the Congress, the
decisions of the commission are not made
subject of other reexamination.

§ 3-13A1. Injunctions

This section derives from present 18 U.S.C.
§ 1064, Its policy is extended to other similar
sections of the Code.

§ 3-13A2. Damages

This section derives from present 18 U.S.C.
§§ 1964, 2520. Appropriate charges have been
made to integrate it with § 3-13A1.

§ 3-13A3. Civil Forfeiture

This section consolidates a number of in-
dividual sections found in present Title 18,
See,e.g., 18 U.S.C. § 2613.

§ 3-13A4. Procedure

This section derives from present 18 U.S.C.
§§ 1965, 1966, 1967.

§ 3-13A5. Civil Investigation Demand

This section derives from present 18 U.8.C.
§ 1968,

§ 3-13B1. Definition of Terms

This section derives from present 18 U.8.C.
§ 5031.

§ 3-13B2. Surrender to State Authorities

This section derives from present 18 U.8.C.
§ 65001,

§3-13B3. Alleged Juvenile Delinquent

This section derives from present 18 U.8.C.
§ 5035.

§ 3-13B4. Juvenile Delinquency Proceedings

This section derives from present 18 U.S.C.
§§ 5032, 5033, 5034, 5036.
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It also codifies, the result of Kent v. United
States, 383 U.S. 541, 552-54 (1966).

§ 3-13B5. Parole of Juvenile Delinquent

This section derives from present 18 U.S.C.
§ 5037,

Subchapter C. Criminal Law Reform Com-
mission [§§ 8-13C1, 3-13C2, 3-13C3, 3-13C4,
3-13C5, 3-13C6]

This Subchapter is new to Title 18 and is
introduced to fill the need for a continuing
and independent entity to study the opera-
tion of the new Federal Criminal Code and
to make recommendations for changes, as
well as to conduct continuing and compre-
hensive studies of aspects of the criminal
Justice system.

It reflects recommendations made in the
hearings.

Section-by-section Analysis of Title II
Amendments to Federal Rules of Criminal
Procedure
Rule 3.1. Commencement of Prosecution
This rule derives from § 701(6) of the Draft

prepared by the Commission. A basic change

is to stop the running of the statute of
limitations at the time a complaint, as well
as an indictment or information, is filed.

Rule 4 (c¢), (d), Warrant or Summons Upon

Complaint

Subdivision (c) of Rule 4 derives from
present 18 U.S.C. § 3047,

Subdivision (d) of Rule 4 derives from
present 18 U.S.C. § 3045.

Rule 5.1. Preliminary Examination: Time

This rule derives from present 18 U.S.C.
§ 3060.

Rule 6.1. Special Grand Jury

Subdivisions (a) and (b) of Rule 6.1 de-
rive from present 18 U.S.C. § 3331.

Subdivision (c) of Rule 6.1 derives from
present 18 U.S5.C. § 3332.

Subdivisions (d), (e), (f), (g), (h) and (])
derive from present 18 U.S.C. § 3333.

SBubdivision (i) of Rule 6.1 derives from
present 18 U.S.C. § 8334.

Rule 15. Depositions

This rule derives from present Rule 15 and
present 18 U.B.C. § 3503. The text is that
drafted by the Rules Committee on the
Federal Rules of Criminal Procedure.

Rule 16.1. Demands for Production of State-

ment and Reports of Witnesses

This rule derives from present 18 U.B.C.
§ 35600.

Rule 16.2. Capital Offense

This rule derives from present 18 U.S.C.
§ 3432,

Rule 23.1 Trial by Magistrate

This rule derives from present 18 U.S.C.
§ 3401.

Rule 25.1. Principles of Proof

This rule derives from § 103 of the Draft,
Federal Criminal Code prepared by the Com-
mission.

Rule 26.2. Foreign Documents

Subdivision (a) of Rule 26.2 derives from
present 18 U.S.C. § 3491.

Subdivision (b) of Rule 26.2 derives from
present 18 U.S.C. § 3492,

Subdivision (c) of Rule 26.2 derives from
present 18 U.S.C. § 3493,

Subdivision (d) of Rule 26.2 derlves from
present 18 U.S.C. § 3494,

Subdivision (e) of Rule 26.2 derives from
present 18 U.S.C. § 3495.

Rule 28.1. Accused as Witness

This rule derives from present 18 US.C.
§ 3481.

Rule 32. Presentencing Procedures

This rule derives from present 18 U.B.C.
§§ 3577, 4208(b), and 4252.
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Rule 32.1(g), (h), (1). Sentence and
Judgment
Subdivision (g) of Rule 32.1 derives from
present 18 U.S.C. § 3651.
Subdivision (h) of Rule 32.1 derives from
§ 3102(3) of the Draft, Federal Criminal Code
prepared by the Commission.
Subdivision (1) of Rule 32.1 derives from
present 18 U.S.C. § 3653.
Rule 32.2. Sentencing Dangerous Special
Offenders
This rule derives from present 18 U.B.C.
§ 3675.

Rule 32.3. Probation Officers

This rule derives from present 18 U.S.C.
§ 3654,

Rule 40(c) . Commitment to Another District:
Removal

Subdivision (¢) of Rule 40 derives from
present 18 U.S.C. § 3049,

Rule 41(1), (j), (k). Search and Selzure

Subdlivision (1) of Rule 41 derives from
present 18 U.S.C. § 3103a.

Subdivision (j) of Rule 41 derives from
present 18 U.S.C. § 3105.

Subdivision (k) of Rule 41 derives from
present 18 U.S.C. § 3109.

Rule 42.1, Jury Trial for Contempt in Labor
Cases

This rule derives from present 18 U.B.C.
§ 3692.

Rule 42.2 Security of the Peace and Good
Behavior

This rules derives from present 18 U.S.C.
§ 3043.

Rule 44.1. Counsel

This rules derives from present 18 U.S8.C.
§ 3006A.

Rule 46.1. Release Pending Trial

This rule derives from present 18 U.B.C.
§ 3146.

Subdivision (a) of Rule 46.1 derives also
from present 18 U.S.C. § 3141.

Subdivision (1) of Rule 46.1 derives from
present 18 U.8.C. § 31562(1).

Rule 46.2 Release in Other Cases

Subdivision (a) of Rule 46.2 derives from
present 18 U.S.C. § 3149,

Subdivisions (b) and (d) of Rule 46.2 de-
rive from present 18 U.S.C. § 8148,

Subdivision (c) of Rule 46.2 derives from
present 18 U.S.C. § 3144.

Rule 46.3. Enforcement

Subdivision (a) of Rule 46.3 derives from
present 18 U.S.C. § 3150.

Subdivision (b) of Rule 46.3 derives from
present 18 U.S.C. § 3142.

Subdivision (c) of Rule 46.3 derives from
present 18 U.S.C. § 3143.

Rule 46.4 Orders Respecting Persons In

Custody

This rule derives from present 18 U.B.C.
§ 3012,

TITLE III—CONFORMING AMENDMENTS

In general, the Sections in Title III adhere
to the guidellnes and recommendations set
down in Volume III of the Working Papers
of the Commission, with such changes in ter-
minology as are required to conform to Titles
I and II of the bill. No analysis of individual
sections is presented here.

The amendments are made in order title
by title and section by section. Each part
contains the amendments for that title, le.,
Part A contains the amendments to Title 2.
Conforming amendments are up to date
through the 92nd Congress to provisions out-
side title 18. Certain recent (since Oct. 15,
1970) amendments to title 18 have not yet
been integrated into the proposed title 18.
See, e.g., PL. 91-644 (18 U.8.C. §1752); P.L.
92-539 (18 U.B.C. § 970).
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The following types of conforming amend-
ments have been made: (1) a uniform crimi-
nal intent terminology is Introduced into
criminal provisions outside title 18. Usually,
“knowingly” (see § 1-2A1(3)) is substituted
for “willfully” or whatever other intent
term is used, where present law has no in-
tent requirement, none has been introduced.
See, e.g., United Stales v. Dotterweich, 320
U.S. 217 (1943) (misbranded or adulterated
drugs). (2) The penalty structure of provi-
slons outside title 18 is classified within the
system of the proposed code. In addition,
lower level crimes are transferred outside
title 18 into their appropriate titles, and
higher level crimes outside title 18 are
brought within the proposed code. Generally,
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all offenses outside title 18 have been low-
ered to authorized terms not to exceed 1
year. This is the misdemeanor level of pres-
ent law (18 U.S.C. § 1). It becomes the class
E felony level of the proposed code (§ 1-4B1
(e) (1)), since this misdemeanor level has
been reduced to six months (§ 1-4B1(c) (2)).
(3) Where provisions outside title 18 are
essentially duplicative of proposed new pro-
visions, they are repealed. (4) It should be
noted that the conforming amendment do
contain a Ilimited number of reforming
amendments based on testimony received in
the hearings or staff studies, see, e.g., vol. ITI,
Subpart B, p. 1659; 18 U.S.C. § 712, amended
by, Part B (Title 4 amendments) section

EXHIBIT NO. 2
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302(a). (5) No change has been made in the
fine level of offenses defined outside of title 18.
TITLE IV—GENERAL PROVISIONS

Section 401. Sections of the bill and of
Title I (Federal Criminal Code) are severable,
if any provision is declared unconstitutional.

SBection 402. The members of the Parole
Commission are given salary schedules com-
mensurate with the reorganization of the
commission mandated by the code.

Section 403. The Federal Criminal Code, the
amendments to the Federal Rules of Criminal
Procedure, and the conforming amendments
will not become effective until the January
following the adjournment of the Congress
following the Congress which passes the leg-
islation.

|Cautionary note: These tables should be used as only a rough guide, since they compare materials that are not always comparable]

Introductory note: This table traces the provisions of present title 18, United Staies Code, to the Federal Criminal Code
and to S, 1, the “*Criminal Justice Codification, Revision and Reform Act of 1973."
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1-1A4.

2-6H1.

2-6

H1, 2-7
- 2-6H1, 2- TFE 2-7F3.

32,1752 =35
1732, 1737; LT S
1732,1737: Title 12 . -
1732,1737: Title 28~
17321737 Title 5.___

BDS 2-8E3.
2-8D3, 2-8D6; Title 5.
2-8D3, 2-8D6; Title 12.
2-8D3, 2-8D6; Title 28.
2-8D3, 2-8D6; Title 5.
2-8D3, 2-8D6.
1-4A3, 2-8D3. 2-8D6.

. 2-8D3, 2-8D6.
7

2-8D7.

2-8D3, 2-8D6, 3-11B5, 2-8D4.
2-8D3, 2-8D6, 3-11B5,
2-8D2, 2-8D3, 2-8D6.

. 2-8D4
2—303. 2-8D6.

2-9G1.
Title 4.

 Titles 10, 42,

Title 22
Title 10.
Title 36.
Title 7.

Title 22.
2-8F4; Title 4.
Title 10,

- Title 7.

Title 4.
Title 43.

2-6B5, 1

: ?.—655 1- M&R-BBS.
: Ormrled‘

2-5B11,

- 2-5B10,

2-5B7, 2-5B8.
- 2-5B7, 2-5B8, 2-8C5; Title 50.

© 2-8C5: Title 42,

. Title 49
180‘5 1613, 1701, 1704; Title

_ Title 15

Title 49.
2-7B3, 2-8B1, 2-8B3; Title 49,

Title 48.
Title 15.

- ?—993 T|t|e26

. mgﬁ 1su 1618, 1701, 1705,
i 1814 3202(2)(e);

Tltls 26

2-?c3 2-8B1, 2-8B5, 2-902,
2-9D5; Title 26.

Title 26.

2-1C3.
. 2-6F4,2-9C3, 2-9C4,
2-9C3,2-9

1732 3
1614, 1617-18, 1732-33._____

v £ 3

2-9C3.
2-7C3, 2-9C3, 2-9C4.

Ch. 42 —Extortionate Credit
Transactions:

Ch. 43.—Faise Pa!mnallon
91l. . R

BT
Ch. 47.—Fraud and False
Statements:

1027_..
Ch. 49.—Fugitives From
Justice:

e12. -
5 1352 1?32 1751, 1753;
itle 12.

T e o

Title 26 . .

STt 28

. 1sln zsszuz(zx) Titie 26_.

= 5) |ts -4
Title 26

Title 36.

e 26,
2[ 9{13 Title 26.

_ Title 26.
2-9D2, 1-4B2(b)X2 Title 26.
Title 26. AN

2-5C5; Title 22.
2-5B7, 2-588

.- 2-5C1, 1-2A5,

Omitted.

== 2-8C2,
L Z 562 Title 22.

--. 2-5C1, 2-5i
_ 2-5C3, 2-5C4"

2 563 2~ 594
C3, 2- 5mf Tll!eﬁz

Title 22.
2-5C3, 2-5C4, 2-6D2; Title 22,

_ 2-6D2: Title 22.

2-5C3, 2-5C4; Title 22.

_ Title 22

1352 13?2 1?32 1751, 1753,
:163 el2.

Title'l
1352, 1732, 1751, 1753__
1352,1

- 1352, 1356, 1361; Title 42___
732

EE LT L R
1108, 1221, 1224, 135152,
1753

;gsz, 1753
1352, 1732-33___
1753

9 | =7
1852, 17098 T

| A S
7ot T

(Not coﬁsidared).

2-6D2.

: i 7
2-6D2, 2-8D3, 2-E2, Tilte 12,

2-6D2, 2-6F3, 2-8D3, 2-8E2,
2-8F3; Title 12,
2-6D

2,2-803,
i ‘2{€|D222—803 2-8E2.

. 2-6D2, 2-8D3, 2-8E2.
_ 2-6D2, 2-8D3.
2—602 2-6D3, 2-6E1; Title 42.

2—602 2-8D3.
2-6D2, 2-5D3, 2-5D1.

.2602

ZuﬁDZ 2-8D3.

2-6D2

2-8D3, 2-8D6.

2-8D3, Title 10,
2-8D3, 2-6D2.

2-6D2,
2-6D2, 2-8D3.

. 2-6B3.

2-6B7.

Title 46,
--- 2-8F1; Title 46,
_ Title 46.
. 2-8F1, 2-9F2,

2-1B1, 2-7B2.

. 2-7B3, 2-7B4

.3 ke

M T o
= T e
173

- 2.
S R e

Ch. 61 —Lotteries:
1301-03..

2-7B1, 2-7B3, 1-2A4,

-------- 2-1B1, 2-7B3, 2-7B4,
_1601-03. . ... .. ... 2-7B4
(Not considered). _........_.

[Omitted as separate section.]

1-1A6(b,
TlﬂeS(S)

2-7D1, 2-7D4,

- 2-6B3(a)(3).

2-T7F6.

- Title 27.

2-9F1. 2-9F2.
Omitted

_ Title 12.
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Ch. 84.—Presidential Assas-
sination, Kidnaping and
Assault:

I, __ e Sl

.63, —-Ma|l Fraud:
1341-43_

. 65— Mallcrous Mischief:
1361..

- 1001, 1732,1750 ...

1385 .
Ch. 69— Hahonahty and
Citizenship:
1421

Ch. 77.— Peonage and

16
Ch, 81,—Piracy and
Privateering:
1651

--. 1224,1351-52, 1361, 1?53
~ 1351252, 175152 .

'? 1322, 1367.

R

i 130% 1705, 1732

_ Title'39__

5,
- 2-8C5, Title 10.
F3, 2-9F4,

TSI o o

1732, 1;3?' Title 28..

224, 1351-52, l?53_

Title 10.

2 2—803 2-8D6, Title 28,

- 1362, - D3.

- 1225, 1352, 1531, 1751, 1753
1221,

2-5D3, 2-6D2.
2-5D1, 2 503 2-6D1, 2-6D2,

_ 2-5D3, 2-6D1, 2-6D2, 2-8E6.
~.. 2-6D1, 2- 5032 2-8F2, 2-8E3.

. 2-6B1, 2-6B2, 2-7C1, 2-7C2.

. 1324
1301, 1321 23,1327, 1348,

1323, 1352 1356, 1732 ...
1325.

- 1361, 1831 32...

£ 0 Thh T P S
1225, 1352, 1753..

. 2-8E2,
1-2A6, 2-501, 2-5D3; Title 22.

2-6B1, 2-6B2.
2-6B1, 2-6C1, 2-6C3, 2-6F2,
2-6C4, 2-6E3, 2-6E4.

2-6C3.

2-6B1, 2-6C1, 2-6F2, 2-6C4,
2-6E3, 2-6E4.

2-6C1, 2-6D2, 2-6D3, 2-8D3.

2-6C4

2-6C5.
2-68B1

-_ 2-6C1, 2-6E4.

2-9F1, 2-6E1.

-- 2-6F4, 2-6D2, 2-8E6.
- 2-503, 2-6D2.

- Title 22.
2-5D1, 2-6D1, 2-6D2, 2-8E2,
2-8E3.

2-681, 2-701, 2-7D2.

= %-2#5 2-702.

1D
-?Dl 2-7D2.

; z ;fm 2-102.

201 I) Chs. 16-17_.

1732..

401, 1002-04, 1805
1613, 1705, 1732...
Zﬂlﬁa 3 1721

g 201(1) e

- 8-6D1.
2-5D1 1 Mg 1-2A3, 2-6CL.

2-6D1, 2-6D

E-1M (253_? and (5‘) Chs. 7-8.

i ~1A7,
1-] lA? 1-2A6.
2 ?D5

2 ?05 1-2A6, 1-2A4, 1-2A5,
2-8B6, 2-8D3.

Bl
- 114 (54) anﬂ (65), 2-8D2.
- 2-8D4, 2

1- 1&4.(5&), 02,
Title 39

- 2-8D6; Title 39.
. 2-6Bl
© 276

17325 T
1301, 1564 1?05

1?01—02 1?04—05 Ilt!e 39,
Title

39 =
- 1001, 1003; Title 39_

1733, 1751...

1732, 1737; Title 39__
1352, 1733; Title 39_.
1733; Title'39

Tltie
1733

1733; Titie 39__
1732; Title 39__

~- 1381: Title 39_

1753; Title 39
1}'33 Title 39

__ Title 39

3, 2-8D3.
2-7G3, Z-SBﬁangHe 39,

- 2-8D3;
~- 2-6B1, 2-763, 2-8B6.
- E—GB]. 2-8B6, 2-8D3.

2-8D3, 2-8D6.

2-6D2, 2-8D3; Title 39.
2-6D2; Title 39.
_?ITIIT{BE'

Chs. 7-8; Title 39.

- Title 39,
- 1-2A3, 1- ZJN-; Title 39.
Tlﬂe

2—3 3

3; 2-8D6; Title 39,
2 602 2 803 Title 39.
~ 2-8D3; Title 39,

- Title 39

2-8D3; Title 39.
2-8D3; Title 39,
2-6F4; Title 39.
2-6D2: Title 39.
2-8D3; Title 39,
Title 39.

Title 39,

1752. .
Ch. 85.—Prison-Made
Goods:

1761-62...
Ch. 87.—Prisons:
1791

Ch, 89.—Professions and
Occupations:

{nfluenced and Corrupt
O 9ag{ntluﬂs

~--- |Not considered|.....
- [Not considered).....
- [Not considered|....

- 1001, 1004, 1601-03, 1611-12, 2-;81“2 ~7D1, 1-2A4, 1-2A5,

1631~ 32; Title 18, pt. D.

- [Not cons:deradi

2-68B1, 2-886.

- Title 15.

2-6B6, 3-12C1,
2—635 2 9B1, 2-983, 1-2A4,

Title 15,

-886, 2-8D3

- 2-8B2, 2-8B3, 2-8B6.
2-8B4,

2-6B1.
2-9C4; Title 43,
2-8D3; Title 43,
2-8C5,

. 2-8D3, 2-8D6, 1-4A3; Title 5.

. 2-6F1, 2-6F3.
- 2-6F3.

_ 2-6F1, 2-6F3,

2-6F1, 1-4A3.

—.. 2-6F1; Title 12,

Title 28.
2—8[)3 2—806 Tl"! 28.
. 2-6E2, 2-8D3, 1-4A3.
Title 5.

_ Title 19

- 2-8D6; Title 5.
- 2-6D2, 2- ?Fﬂ Title 5,
_ Omitted.

itt
. 2-602, 2-8D3.

2-6D3, 2-8D3,

.. 2-8D3 Title 5.
= 24502 2- ?rz 2-9C4, Title 5.

1001, 1004, 1721, 1732

2-9C1, 2-9C3, 2-802, 2-803.

13gi 1403 I?Cll 1732, 1822- 2-8C1, 2-6E1, 2-6G3, 2-8B1,

, 1841,

Not considered].......
Not considerde]..

- [Not considered]..

Not considered)......

~---_ [Not considered

Ch, 107.—Seamen and
Stowaways:
2191

:: l3DI 1611-12, 1712-13..
206, ?0'." lﬂﬂl 1712-13

1001, 1711, 1713__
707, 1601-03, 1613, 1701-02,
1705.

2-9E1, 2-9E2, 2-5F4.
2-9F2,

2-8F2,
- 2-9F1, 1-4A4,

- 2-9C1.
2—901
- 2-9

1 ygni 3 13A2 3-13A3,

. 2-7B1, 2-8D2, 1-2A4.
2-7B1. 2- ?B? 2-7B3, 2-7B4,
2-8B1, 2-882, 2-885, 2-8B6.

g_-gna 2- sas 2-8D3.
- 2-803, Hns 2-6D2.
~ Title 15.
Title 5.

.- Title 28.

1721
----- 1601-03, 1611-13, 1711, 1721,
1721, 1732.

. 2-9B1, 2-9B2, 2-9A1.

-?31 2-782, 2-783, 2-TB4,
2-701, 2-?02 2-8C1, 2-8C2,
24]01 2-8D2 2~EDS

. 2= méit 2 7C2, 2—891 2-8D2.

= 2—631 2-7C1, 2-7C2, 2-8C5,

1-2A4, 2-8C5, 2-802.
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Ch. 107.—Seamen
II?: gsstnmmy—()oniinued I

- 1?14 1733..

1301, 1366, 1611-13, 1616_.

--= 1301,
- 1301, 1323, 1401, 1732
1521

1004, 1705, 1732......
1705, 173

. 1705
1001-04, 1705; Title 46......
. 1601, 1611-13, 1701-05. ...

_ %_ilclil 1705, 1711-13
- 1712; Title 86~
173
17
1732, 1736.
173 2

Title 46.
~8B6,

_ 2-8B2, 2-6E3, 2-7C2, 2-7C3, 2-1CA.
_ 2-6Bl, 2-682, 2-6C1.
g—?g; 2-6C1, 2-6G1, 2-8D3.

--. 2-8B6, 2-8D3, 1-2A5,
. 2-8B6, 2-803.

. 2-8B6,
- 2-8B6, 1-2A3, 1-2A4, 1-2A5;

Title 46.
o,
2-8B6, 7-8C2, 2-8C5, 1-2Ad.
gtECS Title 46.
2-8A1(12), 2-8A2,

. 2-8D3, 2-8D8.

2-80D3.
.- 2-8D3, 2-8E2, 2-8E3.
- 2-8D3.

Title 15.

Ch. 115.—Treason, Seditlnn,
and Subversive Activities:
2381

. 1110
1004, 1109-11, 1303.

1101-03, 1203....

1004, 1109-11, 1303 . ____

Ch. 119.—Wire Interception
and Interception of Oral
Communications

. 1563; Titie 18, pt. D

.. 2-5B1, 2-5B2.
2-5B10,

2-5B83.
2-9D1; Title 50,
-- 2-5B6.
.. 2-5B6, 2-6D2(a)(6), 2-6B3, 1-205.

.- 2-5B1, 2-582, 2-5B3, 2-5C2.
- 2-5B6, 2-6D2(aX(6), 2-6B3, 1-205.

. 2-7D1, 2-7D2, 2-9F4.

« -- 3-10C1.
.- 1561; Title 18, pt. D; title 47.. 2-7G1.
ARG i

. 2-7G2.
. 1-4A4, 3-13A3.

2 3-1002.

- 3-10C5.
- 3-10c2.

__ 3-10C3, 3-10C2,

- 3-10C3, 3-10C5, 3-11El.

Ch. 201.—General Pro-
visions:
3001. . Omitted
Omitted.

. Omitted
6001

Omi

- Omitted _ .
Omitted Rule 55
Omitt =
Omitted

- 311BL.

S A
Eule 42.2.

-.. 3-10BlL.
-~ Rule 41 (c), (d).
- Rule 41(k).

_ Rule 41(P).

.- Rule 48.1(83,

- Rule 46.3(b).

A nmus.aﬁc,
—e--- Rule 46.2 :}.

- Rule 5(b), 46.

"~ Omitted_._.

- Rule 46.1.
- 3-11E2,
- Rule 46.2 (d), (b).
Rule 46. a;
§ 2-6B4.

6.
_ Rule 46.1¢i), § 1-1A4(47).

‘1-381?1).
1-3Bl

.

1-3B é%

1-3B1(e), (), (1)
- 1-3B1(), ().
--- 1-3Bl(c).
1-3B1(h).
1-3B1(d), (3).
1-3B1(d), (3).
1-3bl(e), (1).
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ch. 215 —Special Grand Ch. 227.—Sentence, Judg-
J ment, and Execution:
Rule E,l(a;.(h). ANGL, L S Rule 32.1(b).
Rule 6.1( - Rule 32.1(a), (c).
- Rule 6.1 1-4A1.
- Rule 6.1(i).

- Rule7.

e Rule? h

o Ru!e 13.
Rule h}, 14,
Ruie

Rute 43 6(b), (2). - Rule 35.
= itted . Rule 34, 32, I(d).

- Rule 23.1, 5. 3-11B4, T 2 itted __ . Rule 387,

3-11A1(a). 5202 2

... Rule 45(c).
--. Rule 16.2. 3578
-.- Rule 10. Ch. 229.—Fines, Penalties
--- Rule 43, and Forfeitures:
- Omitted. .11 PSR
Rule 13,

Rule 14,
Rule 11, 32.1(d).
Rule 12,

Title 46.

1-4D1, 1—4{]? 1—403 Rule 32.1(g).

i A T : o ... Rule32.1(e
Rule 33, S T R i ) ... 1-4D3, 1-4 4 ~10B5, Rule
32.1'(i).

Rule 28.1. : e OO 1) 5§
-- Rule 26. e Lraednssy .- 3-12B1, 3-12F2.
-~ Rule 27(b). SASE I 3-1282.
- Euleg.
uie ”
28 2). s Rule 42(b).
= ritlgaz‘sf.)() L Rule 42.1.
X ; ! femareaiiecczas RN AL,

.—Probation:
1]

Ch. 235.—Appeal:
3731

[ 3-11E1.

3732 . Omi Rule 37(a).

= L 7p IR _ Omitted__ Rule 37aX1).
- Rule :g{ 2(e§ $.3-11A3(a). 3734

s : Rule 51; 37(aX1).

3735... .. Omi Rule 38(a), 46.2(b).

3736.... .. Omitted__ Rule 37(b).

3737_. . Omitted___ Rule 39(b), 51, 37¢aX1).

3738 __ itted . __ ---. Rule 3%(c).

3739 itted___ Rule 39(a)

3740 itted . __ Rule 39(d).

341l M S| i Rule 52, 7, 12(b), (2), 30
3504 _ - 3-10CX(. Ch, 237.—Rules of Criminal

Ch. 225 __\l'ardn:t Rule 31 Procedure:

AL S S N g 3-11A1(a).

ceeeeooo__ F1IALD).
Title 5. Government Organization and 615
Employees 620

CoMPARISON TABLE—TABLE IT . by
Sections Amended By S. 1:
INTRODUCTORY NOTE
304 1507 1011

This table identifies provisions of the 551 7313 1153
United States Code outside of Title 18 which 552 8125 1166
would necessarily be subject to contolrn:llgl 555 8312 1187

part of a Federal crimin
:c;.éeigga‘?f:nm e?rsort. These amendments are Sections Transferred Into Title 5: ig;gl
contained within Title III of S. 1. 202 643 18800

Set forth below, with respect to each Title 203 648 1433
of the United States Code, are: (1) those sec- 204 640 Sond
tions which will be modified to some extent, 205 6850 ieas
but retained within their present format; 206 651 1643
and (2) those sections currently embodied 207 652 1961
in Title 18 which will, by force of S. 1, be 208 653 1908
transferred to other titles in the United 209 1901 1086

States Code. s e 2028
Title 2. The Congress 202 1917 as

Sectlons Amended By S. 1: 431 1821 2080

ExHIBIT 2

2105
167g 2112
2115

192
241

252
269
380

432
433

1922
2075

248 Title 7. Agriculture 2149

Sections Transferred Into Title 2: Se;:;lons Amended by 8. 113:55 :?ge_l 4189
gg; gi? 13-1 135b Sectlons Transferred Into Title 7:
809 612 135e 707 916

1351 711 2072
Title 4. Flag and Seal, Seat of Government, 150gg Titls 8. Allohs aud - na ity

and the States 163

Section Amended By S. 1: 3. 166 Sectlons Amended By S. 1:

Sections Transferred Into Title 4: 167 333 1182
T00 712 195 334 1185
701 713 203 338 1225
709 207 339 1227
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1261
1252
1281
1282
1284
1286
1304
1306
1322
1323
1324

Bection transferred into. title B: 1428.
Title 9. Arbitration

1325
1326
1327
1328
1330
1356
1357
1425
1446
1451
1481

Sectlons amended by S.1: 7.

Title 10. Armed Forces

Sections amended by 8. 1:

504
2276
2671

4501
7678
9501

Bections transferred into title 10:

244
702
704
T10

1024
1383
1385

Title 11. Bankruptcy

Sections amended by 8. 1:

43

104
205

6o
Sections transferred into title 11:

154
155

Title 12. Banks and banking
Sections amended by S. 1:

92a
95
9ba
209
211
374a
378
582
617
630
631
6401
1141j
1458

1464
1713
171524
1725
1730
1730a
1738
1750b
1818
1820
1828
1829
1847
1909

Sections transferred into title

212
213
214
333
644
1004
1005

1006
1009
1306
1806
1907
1908
1909

Title 13. Census

Sections Amended By 8. 1:

211
212
213
214

222
223
224
225

Title 14. Coast Guard

Sections Amended By S. 1:

83
84
85
89

431
638
639
892

Title 15. Commerce and Trade
Sections Amended By S. 1:
76

K}

Tiv
%
TIyyy
T80
780-3
T8u
T8fr
T0r
T92-3
80a-9
80a-33
80a-36

80a-41
80a—44
80a—48
80b-3
80b-9
80b-17
1556
168
159
235
241
203
298
377
645
687Tb
6871
Tldm
T16e
T15h
T1Tm
T17t
1004
1007
1024

Sections transferred into title 15:

836
1761
1762

1116
1172
1173
1176
1176
1193
1194
1186
1197
1200
1212
1233
1242
1243
1244
1264
1281
1282
1314
1335
1611
1674
1703
1714
1717

1821
2074
2318

Title 16. Conservation

Sections amended by S. 1:

3
9a
25
450
63
98
114
117c
123
127
146
152
170
198c
204¢
266b
354
363
364
, 371
373
374
395¢
403c-3
403h-3
404c-3
408k
413
414
4224
4231
425g
4261
4281
430g
430v
433
460k-3
460n-56
460n-8

Sections Transferred Into Title 16:

41
42
43
44
45

14
18
104

Title 19. Customs Duties
Sectlions Amended By 8. 1:
60

64
T0
81s
283

462
471
551
552d
590n
606
B666a
668
66B8cc—4
668dd
690g
693a
707
T18e
T18g
T30
T72e
T76b
T76¢c
783
811
825¢
825¢f
82650
831¢
852
853
916e
9161
054
857
984
989
980
1029
1030
1082
1167
1184
1246

46
47
3064
3112

Title 17. Copyrights
Sections Amended By 8. 1:

105
115

468
507
1304
1333
1341

CONGRESSIONAL RECORD —SENATE

1431
1436
1438
1445
1455
1460
1464
14656
1510

Sections Transferred Into Title 19:

543
545
548

1581
1586
1589
1613
1618
1620
1708
1919
1975

1915
2279

Title 20. Education

Sections Amended By S. 1:

B6T

Title 21, Food and Drugs
Sections Amended By 5. 1:

17
63
104
117
122
127
134e
135a
143
145
158
198a
198¢
212
331
333
372a
458
461
467
467d
611
622
671
675
676
877

Title 22. Foreign relations and intercourse

841
B42
B43
844
845
846
847
848
849
850
851
876
885
952
953
854
955
956
957
958
959
960
961
962
963
964

Sections Amended By 8. 1:

253
254
258a
277d-21
2861
287c
447
450
456
461
614
615
618
703
1179

Sections Transferred Into Title 22:

546
703
708
951
955
959
961
962
963

Title 24. Hospitals, asylums, and cemeteries

1182
1198
1199
1200
1203
1623
1631n
1641k
1641p
1642h
1642m
1643k
1934
2518
2584

964
965
966
967
969
1543
1544
1545

Sections Amended By S. 1:

50
154
286

Title 25. Indians

Sections Amended By S. 1:

70b
201
202

Sections Transferred Into Title 25:

437
438
439
11564

399
1323

11656
1166
1168
1159
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1160 3055
1161 3113
1162 3242
1164 8243
1166 3488

Title 26. Internal Revenue Code

Bections Amended By 8. 1:
4817 7203
4918 7204
5203 7205
5274 7206
55651 7207
5557 7208
5601 7209
5602 7210
5603 7211
5604 7212
56056 7213
5606 7214

7215
7231
7232
7233
7234
7236
7236
7239
7240
7241
7282
7263
7264
7265
7266
72687
7268
7270
7271
7272
7273
7274
7302
7401
T604

Section Transferred Into Title 26:
841 923
942 924
843 925
844 026
845 927
846 928
847 3615
848 1201
921 1202
922 1203

Title 27. Intozicating lquors

Bections Amended By 8. 1:
202 207
204 208
206

Sections Transferred Into Title 27:

1261 1264
1262 1265
1263
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503
504
522

524
530
620

Title 30. Mineral lands and mining
Sections Amended By 8. 1:

689
729

733

819

Title 31. Money and finance
Sectlons Amended By 8. 1:

1566
163
243
306

665
1003
1018

Sections Transferred Into Title 31:
489

336
337
475

402
504

Title 33. Navigation and navigable waters

Sections Amended By 8. 1:
1

2

3
157a
158
244
364
368

391-396

395
406
410
411
412
419
421
441
442
443
444
445
447
448

449
452
474
495
499
502
507
519
533
564
5566
601
682
915
927
928
931
937
938
841
9880
1005
1008

Title 35. Patents

Bections Amended By 8. 1:

24
25
33

Title 36. Patriotic Societies and Observances

186
187
292

Sections Amended By 8. 1:

181
379
728

Bections Transferred Into Title 36:

705
706
917

87
3313
3405

Title 38. Veteran’s Benefits
Bections Amended By S. 1:

3501
3502
35056

Section Transferred Into Title 38:

280

Title 28. Judiciary and judicial procedures

Bections Amended By 8. 1:
454 1867
636 1869
1291 1818
1355 2321
1784 2678
1864 2901
18656 2802
1866

Sections Transferred Into Title 28:
243 1421
491 1910
645 1911
646 2076
647

Title 29. Labor

Sections Amended by 8. 1:
161 308c
162 308e
186 439
215 461
216 463
259 501
308 502

Title 39. The Postal Service

Bections Amended By 8. 1:

410
602
1008
2201
3001
3003

3008
3011
5206
5403
5603
5604

Bectlons Transferred Into Title 39:

440

1692
1693
1694
1695
1696
1697
1698
1699
1700
1703
1704
1712
1718
1716
1716

1716A
1717
1718
1721
1722
1723
1724
17256
1726
1727
1728
1729
1730
1731
1732
1733
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1734 1737
1735 3061
1736
Title 40. Public Building, Property, and
Works

Sections Amended By 8. 1:
13m 193h
53 193s
56 212b
101 318c
193 332
1931

Title 41. Public Contracts.

Bections Amended By S. 1:

39
51
54

Sectlons Transferred Into Title 41:
4356
441
443

Title 42. The Public Health and Welfare

Sections Amended By B. 1:
246 1976a
250 19756d
a57 1987
269 1990
261 1995
262 2000e-5
263 2000e-8
2631 2000e-10
263j 2000e-12
271 200g-2
402 2000h
405 2000h-1
406 2271
408 2272
1306 2273
1307 2274
1400f 2275
1400s 2276
1422 2271
1712 2278
1874 2278a
1973g 2278b
19731 2281
1713 2462
1857f-4 2516
18571-6 2703
1857f-6¢ 3188
1973} 3220
18731 3425
1973aa~1 3426
1973aa-3 3610
1973bb-2 3611
1974 3631
1074a

Sectlons Transferred Into Title 43:
799
1012

Title 43. Public Lands

Bections Amended By 8. 1:
104 1064
105 1086
183 1191
254 1212
266 1333
316a 1334
362

Bectlons Transferred Into Title 43:
714
1860
1861

Title 44. Public Printing and Documents

Sections Amended By 8. 1:
3508
3511

Section Transferred Into Title 44:
442

Title 45. Railroads
Sections Amended By 8. 1:

30 152
60 228m
G4a 354
65 355
68 359
81 362
83
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Title 46. Shipping

Sections Amended By 8.1:
| 369
8 391a
22 398
45 403
58 407
59 408
62 ‘410
i 413
831 452
851 471
85g 381
88t 497
88g 498
21 526m
526p
563
564
509
643
652
658
660
672
676
684
701
707
709
711
712
728
738b
T38c
808
812
815
817b
817¢
820
831
835
836
837
838
839
941
119a
1132

143
151

156a
167
158

163
170

EXHIBIT NO, 2
TABLE 111
INTRODUCTORY NOTE

This table identifies those provisions of S. 1 which are without antecedent in current Federal

1171
1223
1224
1226

1226
1228
1277
1388

Sections Transferred Into Title 46:

1081
1082
1083
2185

2277
2278
2278
3620

2274

Title 47. Telegraphs, telephones, and

radiotelegraphs
Section Amended By 8. 1:

13 205

21 220

22 228

23 312

24 362

25 386

27 409

28 501

29 502

30 503

31 506

33 508

37 509

202 605

203 606

Section Transferred Into Title 47:
2511

Title 48. Territories and Insular Possessions
Sections Amended By 8. 1:
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1013
1017
1021
1169
1378
1471

1472
1473
1623
1879
1681
1726

Sections Transferred Into Title 49:

831
832

B34
8356

833
Title 50. War and National Defense

Sections Amended By S, 1:
23 797
1687k 822
192 823
210 824
217 843
459 855
783 856
792 1436
794

Sections Transferred Into Title 60:
T95-797
2386

Title 50. Appendiz, War and National Defense

Sections Amended By 8.1:
3 781
5 783
7 1152
12 1191
16 1193
19 1215

Sections Amended By S. 1:

1417
14211
14231
1424

1
b
6
10
15
16

20
20a

41

1461
1572
1704

34

462

Title 49, Transportation

of the

statutory law. They are identified as with an antecedent in the r

Commission on Reform of Federal Criminal Laws or wholly new to S

inS.1
Section—S. 1: New Law

. General PUTPOS®S. - - .- coooeoneeeaaan
. Principle of Legality; Rule of Construction....
.Cuipahilitr......___.__._.___.__.A_,_, S2 1L Deka
. Causal Relationship Between Conduct and Result. ..
. Entrapment B
- Intoxication_ .. _........

. Mental lliness or Defect_ ..

. Execution of Public Duty_.

. Defense of Person or Prope|

. Ignorance or Mistake of Fact.

1-3C6. Ignorance or Mistake of Law.___

OMITTED
Commission recommendations

L ]

. Prosecution for Multiple Related Of-
fenses

When Prosecution Barred by Former
Prosecution for Same Offense

When Prosecution Barred by Former
Prosecution for Different Offense

Prosecutions Under Other Federal Codes

Former Prosecution in Another Juris-
diction: When a Bar

Bubsequent Prosecution by a Local Gov-
ernment: When Barred

704.
705.

706.
707.

708.
*Section references are to the Final Report

of the National Commission on Reform of
Federal Criminal Laws.

708.

1307.
1613.
1648.

1848.

1862.
1861.
30083.
3601.

Mr.

k)
_ The Table also identifies proposals advanced by the National Commission, but whelly omitted

Commission
antecedent

473
46 520
47

121

306

314

319

322

906

917

1010

Section—5. 1: New Law

1= I i i G A R e e e s e e

1-3C8, Consent.......

1-4A3. Disqualification..

1-4A5, Joint Sentence._..

1-4E2, Separate Proceed

2-7B5, Aiding Suicide

2-8C3. Possession of Burglar's Tools__.
_8F3. Envi el Cooilati

2-8F4, Unfair Commercial Practices.......
2-8F6. Regulatory Offenses
3-11C2. Panel and Examination

1884
1941d
1985
2009
2017g
2017m
2026
2073
2156
2160
2165
2213a
2255
2284
2405

Commission
antecedent

Tk s
- Newto S. 1.

3-11C5.

. Civil Commitment

Determination of Defense of Mental Iliness or Defect
. Disposition of Criminal Charges

ez
5 ﬁ%w to S.1.
Do.

Duties__.. :
. Powers___

Staff_--.. =
Expenses_.. ...

XRXXRXXXXKKKK

s 3-13C6.
When Former Prosecution is Invalld or
Fraudulently Procured
Public Servants Permitting Escape
Reckless Endan ent
General Provisions for Sectlons 1641 to
1647 (sex offenses)
Testimony of Spouse in Prostitution
Offenses
Indecent Exposure
Disorderly Conduct
Persistent Misdemeanants
Life Imprisonment Authorized for Cer-
tain Offenses

McCLELLAN. Mr. President, I

would also advise those interested that
copies of the bill, S. 1, the “Criminal Jus-
tice Codification, Revision, and Reform

. Finality of Parole Determinations. . -
. Establishment of Criminal Law Refo

ion of the Attorney for the Government.

A Psychiatric Examination. ... .. B

K
New to 5.1.
Do.

1. Compensation and Exemption of Members_ ...

Act of 1973,” is available and that it and
the final report of the Commission may
be obtained by writing the subcommit-
tee at room 2204, Dirksen Senate Office
Building, Washington, D.C. 20510.

Mr. President, I want to emphasize—as
a Member of this body—as one who
served on the Brown Commission—and
as chairman of the Senate Judiciary Sub-
committee on Criminal Laws and Pro-
curedures—it is not going to be an easy
task to orocess this bill, and we will never
succeed in bringing to the floor a bill
that will meet with the unanimous ap-
proval of the 100 Members of this body.
There will have to be some give and take.
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The bill that we will bring from the sub-
committee will have provisions to which
I may object or about which I may not
be enthusiastic, and that may be true
as to each member of the subcommittee
and the full Judiciary Committee. But if
we are to bring about this reform, again
I say that there has to be some give and
take. We will have to make up our minds
that we are not going to vote against the
whole program just because it contains
one provision of law or one feature of
the bill that we do not like.

I could pick out statutes on the books
today that I would like to see reformed;
but they are the law of the land, and we
must obey them.

I know that I am going to have—and
I thank them in advance—the full co-
operation and the diligent assistance
of all members of the Subcommittee on
Criminal Laws and Procedures. We will
undertake to expedite these hearings and
to get this bill before the Senate at the
earliest practical date.

I yield now to the distinguished Sen-
ator from Nebraska.

The PRESIDING OFFICER. The
Chair recognizes the Senator from Ne-
braska.

Mr. HRUSKA. Mr. President, I thank
the Senator from Arkansas and I com-
mend him on his excellent presentation,
a basic presentation of a very monumen-
tal piece of legislation.

Mr. President, as the ranking minority
member of the Subcommittee on Crim-
inal Laws and Procedures, I want to talke
this opportunity to salute our distin-
guished chairman, the senior Senator
from Arkansas (Mr. McCLELLAN), on the
introduction of S. 1, the “Criminal Jus-
tice Codification, Revision and Reform
Act of 1973.” The effort necessary to pro-
duce this legislative proposal can only be
fairly described as Herculean, The bill
contains a little over 500 printed pages.

I am honored to join with our dis-
tinguished chairman on the bill, as well
as the distinguished Senator from North
Carolina (Mr. Ervin), who is a cospon-
sor thereof, just as I am.

The recasting of our Federal criminal
laws was early recognized as a long-term
project that would require strong bipar-
tisan support and a healthy spirit of rec-
onciliation, good will, and accommoda-
tion. The introduction of S. 1 represents
a major step toward our goal and rein-
forces my belief that we shall find ulti-
mate success in the not too distant fu-
ture. It is my hope that the entire re-
writing of title 18 can be concluded and
enacted into law as soon as possible.

The idea, indeed the inspiration and
basis for S. 1, can be traced to the es-
tablishment of the National Commission
on Reform of Federal Criminal Laws by
the 89th Congress in Public Law 89-801.

The Commission was chaired by the
Honorable Edmund G. Brown, former
Governor of California. The vice-chair-
man was Congressman Richard H. Poff
of Virginia, the author of the statute
creating the Commission, and presently
a Justice of the Supreme Court of Ap-
peals of Virginia.

Other members were:

U.S. Circuit Judge George C. Edwards,
Jr.
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U.S. District Judge A. Leon Higgin-
botham, Jr.

Congressman RoBerT W. KASTENMEIER.

U.8. District Judge Thomas J. Mac-
Bride.

Congressman ABNER J. MIKVA.

Donald Scott Thomas, Esq.

Theodore Voorhees, Esq.

U.S. Senator JoHN McCLELLAN of Ar-
kansas.

U. 8. Senator Sam Ervin of North Caro-
lina.

U.S. Senator Roman Hruska of Ne-
braska.

In the final report of the National
Commission, the 92d Congress was given
what the 89th had requested—a broad,
comprehensive framework in which to
decide the issues involved in recodifica-
tion and possible reform of the Federal
criminal code.

This report was the result of nearly 3
years of deliberation by the Commission,
its Advisory Committee, consultants and
staff. The Advisory Committee, headed
by retired Justice and former Attorney
General, Tom C. Clark, consisted of 15
persons with a broad range of experience.

In addition to Justice Clark its mem-
bers were:

Maj. Gen. Charles L. Decker.

Hon. Brian P. Gettings.

Hon. Patricia Roberts Harris.

Fred B. Helms, Esq.

Hon. Byron O. House.

Hon. Howard R. Leary.

Robert M. Morgenthau, Esq.

Dean Louis H. Pollak.

Cecil E. Poole, Esq.

Milton G. Rector.

Hon. Elliot L. Richardson.

Gus Tyler.

Prof. James Vorenberg.

William F. Walsh, Esq.

Prof. Marvin E. Wolfgang.

Working with a budget of $850,000 and
a staff of some 50, headed by Prof. Louis
B. Schwartz of the University of Penn-
sylvania Law School, the Commission
worked through preliminary memoranda
and drafts in periodic discussion meet-
ings. Reports of other bodies were used
extensively, such as the President’s Com-
mission on Law Enforcement and Ad-
ministration of Justice, the National
Commission on Causes and Prevention of
Violence, the National Advisory Commis-
sion on Civil Disorders, the American
Bar Association Project on Standards for
Criminal Justice, the American Law In-
stitute, the National Council on Crime
and Delinquency and numerous State
penal law revision commissions.

At the conclusion of this first phase
of intensive study, the Commission pub-
lished the study draft of June 1970 in
order to secure the benefit of public
criticism before the Commission made
its decisions. The comments submitted
in response fo the circulation of 5,000
copies of the study draft greatly aided
the members of the Commission as they
met again and again to determine the
final shape and scope of the Report.

The final report was submitted to the
President and to Congress on January 7,
1971. It was made clear in the letter
transmitting this report that no Com-
missioner is committed to every feature
of the proposed code. However, each of
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us, I believe, is convinced that the great
bulk of the proposal has great merit as
a basis and vehicle for legislation. We
desire enactment of a total revision of
title 18 at the earliest possible oppor-
tunity.

Such an effort runs no risk of redund-
ancy. Since the enactment of our first
set of criminal laws in 1790 (1 Stat. 112,
Crime Act of 1790) this Nation has never
}egts]ated a comprehensive reform of
its criminal laws. There have been
occasional revisionary—essentially edi-
torial—efforts, the last one over two
decades ago (Act of June 25, 1948, 62 Stat.
683) . And since that modest undertaking,
Congress has enacted in title 18 alone
over 250 separate Federal offenses, seria-
tim. The consequence is that the Federal
criminal laws are riddled with anomalies
and their efficacy is frustrated.

In January of 1971, President Nixon
publicly commended the Commission and
requested that the Department of Justice
create a special unit of experienced De-
partment attorneys to undertake an
evaluation of the Commission’s many
suggestions and further to make the re-
sults of their evaluation available to the
appropriate committees of the Congress
in a close and cooperative spirit.

The hearings and studies conducted
by the Criminal Laws Subcommittee dur-
ing the 92d Congress and the bill under
discussion have added greatly to the
knowledge and options available in the
field of criminal law codification.

Under the direction of former Attor-
ney General Mitchell and the present
Attorney General Richard Kleindeinst,
the Department of Justice has devoted
enormous resources over the last 2 years
to the task of reconstructing title 18
to meet the needs of our criminal justice
system, in a modern setting. This was,
of course, facilitated by the often ex-
pressed interest of the President in this
venture.

The administration’s bill will be for-
warded to the Congress shortly. That
proposal and S. 1 will provide the pri-
mary vehicle to which the Criminal Laws
Subcommittee can turn in the coming
months.

With this preliminary work completed
it is essential that we not lose the op-
portunity to capitalize on and build upon
the accomplishments up to this date. It
is my hope that the Senate and the other
body will seize this chance to make a
significant contribution to Federal law
by enacting during the 93d Congress an
entirely new—both in form and sub-
stance—criminal code.

Much remains to be done if we are to
fashion this new code and draw together
the best of past experience and the best
of innovation into a workable, compre-
hensive and scholarly code. This will be
the task of the 93d Congress.

This Senator is not at this time will-
ing to give a blanket endorsement to S.
1, nor the administration bill which
will be forthcoming. In discussing its
provisions with my colleagues over the
past 2 years, different approaches to some
fundamental problems have developed.
This is as it should be when such a vast
and complex subject is discussed. Of
course, I am still open to suggestion on
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these problems just as I am sure other
members of the committee are. Just as
the subcommittee hearings during the 92d
Congress have been very useful, I look
forward to the upcoming ones. It will be
our duty during the 93d Congress to dili-
gently explore 8. 1 and the administra-
tion’s bill, as well as the suggestions pre-
sented by outside experts, and to come up
with the best bill possible. I intend to do
everything that I can to assist the chair-
man in this task.

It is essential that our future efforts
not be politicized or polarized on single
issues and that we proceed cautiously,
but with deliberate speed. This revision is
more important than any single issue and
it should be approved even if all con-
cerned cannot agree on each section and
aspect of the new code. As the Senator
from Michigan (Mr. HArT), a member of
the committee stated on one occasion,
“we ought not to keep the whole reform
as ransom” to any single notion of what
the law should be—see Hearings at 111
Vol. I. Governor Brown supported this
view by saying that however the con-
troversial questions are settled,

the work, the real work, of the Commission,
the work of codification should go forward.
(Id. at 95.)

Mr. President, since my appointment
to the National Commission, I have spent
a great deal of time considering the prop-
er form Federal criminal law should
take in this Nation. This is a compelling
issue that touches the lives of most citi-
zens in one way or another, and the lives
of some citizens to an overwhelming
degree. During the deliberations of the
Commission and later the subcommittee,
we have been exposed to some remark-
able new thinking in this field which
has been incorporated into both the Final
Report of the Commision and now S. 1.
Many of these ideas have much merit.
Their adoption will result in a more fair,
a more compassionate, a more effective,
a more balanced, and a more workable
criminal justice system. This should be
our ultimate goal.

Of course, in other instances I am con-
tent to walk some of the more tradi-
tional paths of current law.

The work of the subcommittee in this
field is one of the most important tasks
that confronts this Congress. I am anx-
ious to get on with our work in concert
with my able colleagues; we can look
forward to its challenges and the conse-
quences that will flow from it. The text
of S. 1 will be of material benefit to our
work, and once again I congratulate our
chairman and the subcommittee staff on
this excellent bill because it was they who
principally worked this out to the form
which it enjoys today.

In my commendations I wish to in-
clude, of course, the Senator from North
Carolina because certainly without those
two Senators we would not have had that
continuing and diligent interest in this
subject which was necessary in order to
have made as much progress as we have
made, but it will take a continuing, abid-
ing, and a persistent interest in the
months ahead to finish the job, but I am
confident this Congress can and will
reach the point of enactment in due time.
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Mr., McCLELLAN. Mr. President, I
vield to the distinguished Senator from
North Carolina (Mr. ERvVIN).

The PRESIDING OFFICER. The
Chair recognizes the Senator from North
Carolina.

Mr. ERVIN. Mr. President, on Jan-
uary 4, 1973, Senator JoEN McCLELLAN,
Senator Roman Hruska, and I jointly
introduced S. 1, a bill to codify, revise and
reform the Federal criminal law and
procedure.

I would like to take this occasion to
commend the work of all members of the
National Crime Commission, the work of
all members of the staff of the Subcom-
mittee on Criminal Laws and Procedures,
and especially the chairman of the sub-
committee, who is also a member of
the Crime Commission, and the ranking
minority member of the committee, Sen-
ator Hruska, who is also a member of the
Crime Commission.

I would also like to express my per-
sonal appreciation to a distinguished
North Carolina lawyer, Fred B. Helms,
of Charlotte, N.C., who rendered great
service as a member of the advisory
committee to the Commission, and also
to Robert B. Smith, now Chief Counsel
of the Government Operations Commit-
tee, for the assistance he gave me as a
member of the National Crime Commis-
sion in the study of these proposed re-
forms, and to Bill Pursley, who has since
that time assisted me materially in the
study of this bill.

I have joined in sponsoring S. 1 because
I believe it represents a reasonable blue-
print from which the Congress can begin
a comprehensive consideration of re-
form of the Federal criminal law. I do
not support every provision incorporated
in the bill. Indeed, I have serious reserva-
tions with respect to several sections of
the bill as presently drafted. Neverthe-
less, having served as a member of the
National Commission on Reform of Fed-
eral Criminal Laws, with Senator
McCrELLAN and Senator HruUskKA, and
having worked closely with these Sen-
ators in the preparation of S. 1, I am
satisfied that it is a thoughtful beginning
in what will certainly be a very important
and demanding task—reform of the Fed-
eral eriminal law.

S. 1 is based upon a comprehensive
study of the Federal criminal law under-
taken by the National Commission on
Reform of Federal Criminal Laws. Estab-
lished by Congress in 1966, the Commis-
sion was directed to make recommenda-
tions to Congress which would improve
our system of eriminal justice. On Jan-
uary 7, 1971, the Commission submitted
to the President and Congress its final
report. During 1971 and 1972, the Senate
Subcommittee on Criminal Laws and
Procedures conducted hearings to ex-
amine and consider the Commission’s
recommendations. Members of Congress,
judges, Justice Department officials, pro-
fessional associations, law school profes-
sors, citizens groups and others partie-
ipated in these hearings and offered a
wide variety of suggestions with respect
to reform of the Federal criminal law.
The time has now arrived for Congress
to proceed with a serious and careful
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effort to translate these studies and
recommendations into legislation.

Incorporated in S. 1 are new approach-
es to Federal criminal jurisdiction, to
definitions of Federal crimes, to sentenc-
ing, and to the general organization of
Federal criminal law. A major effort has
been made in S. 1 to simplify the ter-
minology of Federal criminal statutory
provisions so that a more rational and
unified body of law can be established.
In addition there are important substan-
tive alterations from present law as to
what constitutes Federal criminal con-
duct. These and other aspects of S. 1
merit and require careful congressional
consideration.

There are provisions in the present
draft of S. 1 about which I have consid-
erable concern. I intend to study care-
fully the proposed sections with respect
to erimes pertaining to the national se-
curity, the disclosure of confidential in-
formation, and the dissemination of ob-
scene material. Provisions relating to the
interception of communications, provi-
sions dealing with the death penalty, the
proposal for appellate review of sen-
tences, the system for classification of
sentences, the section on organizational
criminal liability, juvenile delinquency,
election fraud, and immunity of witnesses
also require special study in my opinion.
Furthermore, I am concerned about the
redesignation of certain provisions now in
title 18, such as the Bail Reform Act of
1966, as Federal Rules of Criminal Pro-
cedure. Such a redesignation raises ques-
tions with respect to the authority of the
Supreme Court to modify congressional
action with respect to criminal procedure.

It is my understanding that there will
be comprehensive committee hearings on
S. 1 and any other such proposals which
may be introduced in this session of Con-
gress. I am confident that such hearings
and continuing study of S. 1 by Members
of Congress will result ultimately in wise
legislation which will improve our system
of criminal justice. Although I am not
satisfied with a number of the provisions
of 8. 1 as presently drafted, I believe this
bill does represent a reasonable starting
point for the Congress as it proceeds to
address the pressing problems associated
with erime in our country.

I would like to express my complete
agreement with the statements made by
the distinguished Senator from North
Carolina (Mr. McCLELLAN) and the dis-
tinguished Senator from Nebraska (Mr.
Hruska) with respect to the herculean
nature of the task which confronts the
subcommittee, the full Judiciary Com-
mittee, the Senate, and the Congress
ultimately, in connection with this legis-
lation. As they have stated, it will not be
possible in a legislative proposal of this
scope for the subcommittee or the full
committee to bring out for the considera-
tion of the Senate a bill which will meet
with the approval in all respects, of all
the members, of either the subcommittee
or the full committee of the Senate, but
it is essential that the criminal laws of
this Nation be reformed and I think
Congress must be prepared to pass a bill
which will accomplish these reforms even
though some of the provisions of the bill
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may not commend themselves to many
members of Congress and many members
of the subcommittee and many members
of the full Judiciary Committee.

I would like to reiterate in closing that
the Nation owes a great debt of gratitude
to many men and women in connection
with this legislative proposal and that it
is especially indebted to the distin-
guished Senator from Arkansas (Mr. Mc-
CrLELLAN) and the distinguished Senator
from Nebraska (Mr. HRUSKA) .

Mr. McCLELLAN. Mr. President, I
want to thank my distinguished col-
leagues for the remarks they have made
this afternoon, and I certainly join with
them in commendation of the staff that
has worked so faithfully on the subcom-
mittee for the help they have given us.
We must rely upon them heavily, and
they are meeting their responsibilities
most effectively, most efficiently, and
most courteously, and I appreciate it
very much. I wanted the REcorp to so
reflect.

TRANSACTION OF ROUTINE
MORNING BUSINESS

The PRESIDING OFFICER. Under
the previous order, there will now be a
period for the transaction of routine
morning business for not to exceed 15
minutes, with statements limited therein
to 3 minutes.

JOINT STATEMENT OF SENATORS
KENNEDY, TUNNEY, AND CRAN-
STON REGARDING PYRAMID LAKE

Mr. ROBERT C. BYRD, Mr. President,

I ask unanimous consent to insert in

the Recorp a joint statement by Senators

KENNEDY, TUNNEY, annd CRANSTON.
There being no objection, the state-

ment was ordered to be printed in the

Recorp, as follows:

JOINT STATEMENT OF SENATORS KENNEDY,
TUNNEY, AND CRANSTON REGARDING PYRAMID
LAKE

In 1859 the United States created the
Pyramid Lake Indian Reservation in Nevada
for the Pyramid Lake Paiute Tribe of Indians.
The heart of the Reservation—geographically,
culturally, and economically—is Pyramid
Lake. The lake is not only the single most
important asset of the Tribe, which has lived
on its shores and depended on its fishery but
it is also a natural resource from time im-
memorial, of unigue importance to the coun-
try generally. But presently Pyramid Lake,
and the Tribe, are in trouble.

Pyramid Lake is the terminus of the
Truckee River, which, except for a small
amount of precipitation and drainage from
surrounding mountains, is the sole source of
water for the Lake. Yet, as a result primarily
of man-made upstream diversions of Truckee
River water, the level of the Lake has dropped
more than 70 feet since 1906. This decline
in the Lake has devastated its natural fishery,
threatens recreation development which
would benefit both the Tribe and all citizens
of this nation.

Recognizing that the Lake's existence is
in peril and with the full support of the
Tribe, the Department of Justice filed suit
in the Supreme Court on behalf of the Tribe
in September of last year., The suit asked
the Court to assume original jurisdiction of
a suit against California and Nevada and to
declare the Pyramid Lake Tribe's right to
Truckee River water in a sufficient amount to
stabilize the level of the Lake and to main-
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tain a natural fishery in the Lower Truckee
River.

This suit 1s long overdue. For years, ac-
cording to testimony and evidence presented
in hearings before the Senate Subcommittee
on Administrative Practice and Procedure
last year, the Justice Department and Inte-
rior Department have been passing the buck
back and forth, giving lip service to the
plight of the Tribe and the demise of the
Lake, but refusing to take concrete action to
preserve them. In the past the federal govern-
ment has abdicated its trust responsibilities
to the Pirst Americans through incredible
conflicts of interest. This suit should become
a symbol of the Government's concern for
and action in behalf of the best interests of
Indian people. It is our hope that at last the
Government will act meaningfully to fulfill
its trust responsibility to this American In-
dian Tribe.

It seems that the Tribe cannot fully be
protected until there is a judicial deter-
mination of the amount of Truckee River
water subject to allocation between Califor-
nia and Nevada and the amount to which the
Pyramid Lake Palute Tribe is entitled. Ad-
ministrative or Congressional action would
otherwise be premature, in that it would only
be based on a speculative determination of
the Tribe's rights. We therefore support the
efforts of the Tribe and Federal Government
to obtain a judicial determination in the
Supreme Court.

ORDER FOR PERIOD FOR TRANS-
ACTION OF ROUTINE MORNING
BUSINESS. ON TUESDAY, JANU-
ARY 16, 1973

Mr. ROBERT C. BYRD. Mr. Presi-
dent, I ask unanimous consent that on
Tuesday next, immediately following
recognition of the two leaders or their
designees under the standing order, there
be a period for the transaction of rou-
tine morning business for not to exceed
30 minutes, with statements limited
therein to 3 minutes, and that the pe-
riod for the transaction of routine morn-
ing business, of course, follow the recog-
nition of any Senators under 15-minute
orders which may have been previously
entered.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ORDER FOR RECOGNITION OF SEN-
ATOR HARRY F. BYRD, JR. TODAY

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that at the con-
clusion of the routine morning business
today, the distinguished senior Senator
from Virginia (Mr. Harry F. B¥RD, JR.)
be recognized for not to exceed 30 min-
utes, and that at the conclusion of his
remarks there be a resumption of rou-
tine morning business for not to exceed
3 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROBERT C. BYRD. Mr. President,
I suggest the absence of a gquorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The legislative clerk proceeded to call
the roll.

Mr. HARRY F. BYRD, JR. Mr. Presi-
dent, I ask unanimous consent that the
order for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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Mr. HARRY F. BYRD, JR. Mr. Presi-
dent, a parliamentary inquiry.

The PRESIDING OFFICER. The Sen-
ator will state it.

Mr. HARRY F. BYRD, JR. Mr. Presi-
dent, is the Senate still in the period for
the transaction of morning business?

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. HARRY F. BYRD, JR. Mr. Presi-
dent, I suggest the absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The legislative clerk proceeded to call
the roll.

Mr. HARRY F. BYRD, JR. Mr. Presi-
dent, I ask unanimous consent that the
order for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

CONCLUSION OF MORNING
BUSINESS

Mr. HARRY F. BYRD, JR. Mr. Presi-
dent, I ask that morning business be
closed.

The PRESIDING OFFICER (Mr.
Nunn) . Without objection, morning busi-
ness is closed. Pursuant to the previous
order, the Senator from Virginia (Mr.
Harry F. Byrp, Jr.) is recognized for a
period not to exceed 30 minutes.

THE NOMINATION OF ELLIOT L.
RICHARDSON TO BE SECRETARY
OF DEFENSE

Mr. HARRY F. BYRD, JR. Mr. Pres-
ident, during the past few days—Tues-
day, January 9, Wednesday, January 10,
and Thursday, January 11—the Commit-
tee on Armed Services has been consider-
ing the nomination of the Honorable El-
liot L. Richardson to be Secretary of De-
fense. The committee has held very full
hearings. As a matter of fact, I believe
that these hearings were more detailed
than any confirmation hearings in re-
cent years with the exception of those on
the Attorney General and some Supreme
Court appointees. Certainly they were the
most detailed confirmation hearings be-
fore the Armed Services Committee in
quite awhile.

As senior Senator from Virginia, I put
a large number of questions to the ap-
pointee. It seems to me that in consider-
ing the nominations of persons to high
positions in our Government—and the
position of Secretary of Defense is one
of the highest—we in the Senate have an
obligation to hold more than perfunc-
tory hearings. I feel that we have an ob-
ligation to go fully into the philosophy,
the judgment, and the qualifications of
the nominees.

So, as I say, in these hearings, which
consumed the better part of 3 days, I put
to Mr. Richardson many questions on
many different subjects. Neither I nor
anyone else on the committee expected
the Secretary-designate to be able to an-
swer all of the questions, but my reason
for the detailed questioning of Mr. Rich-
ardson was to attempt to develop some-
thing of his philosophy and something
of his judgment. I was attempting to
make a judgment as to his judgment.

I have been alarmed that, in recent
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years, the executive branch of the Gov-
ernment has, for one reason or another,
increased its own powers while the legis-
lative branch has relinquished many of
its powers. I think the fault is twofold.
First, the tendency of the executive
branch is to assume as much power and
as much authority as it possibly can. That
is probably a very natural inclination.
The other reason that Congress has lost
many of its responsibilities and powers is
that Congress itself has voluntarily given
up those powers, or has refused to exer-
cise them.

I want to see Congress reassert itself.
I want to see the elected representatives
of the people, the 435 Members of the
House of Representatives and the 100
Members of the U.S. Senate, come to
grips with the grave problems facing our
Nation, and cease turning over to the
executive branch, or permitting the ex-
ecutive branch to usurp authority and
power rightly delegated by the Constitu-
tion to Congress.

The question of the confirmation of
members of the President’s Cabinet and
others in high office who are subject to
confirmation is one which I feel Con-
gress should not take lightly. I have sat
through too many hearings in recent
years in which only perfunctory exam-
ination has been given to the prospective
nominees. When we are confirming men
who will inevitably have a major effect
on the course of events, then we have
a special obligation to try to understand
something of their philosophy and of
their thought processes. That is particu-
larly true, I think, when the question of
possible use of American manpower in
war could be involved, or where the in-
dividuals, such as the Secretary of De-
fense, could be called upon to give a
judgment to the Commander in Chief
as to what course of action should be
taken under difficult circumstances in
which the country may in future years
find itself.

Over the weekend, I read a most in-
teresting book, written by David Hal-
berstam, entitled “The Best and the
Brightest.” The book dealt with some of
the decisionmaking processes within the
White House and within the depart-
ments of Government during the ad-
ministration of Presidents Kennedy and
Johnson, dealing specifically with the
way the war in Vietnam developed.

I am not touting the book by Mr. Hal-
berstam. I can say that the book is very
ably written. I do not know Mr. Hal-
berstam personally, but he was a New
York Times reporter and evidently has
done a great deal of research in develop-
ing his book.

I can also say that in my capacity as
a member of the Committee on Armed
Services and as a Member of the Sen-
ate, I have had considerable contact with
most of the individuals whom he men-
tions in his book. From my experience
on the outside, what he wrote appears
to me to be very accurate, indeed, with
respect to the way the Vietnam war de-
veloped and progressed, and with respect
to how it reached the point where we
had at one time 550,000 Americans serv-
ing in uniform in Vietnam.
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Some of the individuals mentioned in
the book, who played such an important
part in the events leading to the war in
Vietnam and the acceleration of the war
there, came before the Committee on
Armed Services for confirmation. Going
back 6 or 7 years, there was one question
I put to every Defense Department ap-
pointee who came before the Armed
Services Committee for confirmation.
That question was this:

In your judgment, is United States in-
volvement in a long war In Vietnam advan-
tageous to the Soviet Union?

The reason I asked that question was
that it gave me some insight into the
thinking of the appointee.

In virtually every case during the ad-
ministration of President Johnson, every
appointee to whom I directed that ques-
tion took the view that U.S. involve-
ment in a long war in Vietnam was
not advantageous to the Soviet Union.

What that meant to me was that in
1966, 1967, 1968, and all through that
period, there was no sense of urgency in
trying to end this war.

I might say that with many appointees
lengthy questioning was required to get
an answer to that question, sometimes as
long as an hour. The only one I can recall
who answered it with one word was Eu-
gene Rostow, who at that time was an
Under Secretary of State for Political
Affairs. He answered it categorically, and
he answered it, as I have indicated a
moment ago, by saying that, in his judg-
ment, U.S. involvement in a long war
was not advantageous to the Soviet
Union.

Others who answered the question less
concisely or less forthrightly—others
who come to mind at the moment—were
Mr. McNaughton, Assistant Secretary of
Defense, and Mr. Townsend Hoopes, who
had been nominated, as I recall, to be
Under Secretary of the Air Force. I cite
that merely to show that the appointees
of that period did not, in my judgment,
indicate any sense of urgency in ending
the war.

Now we come to this year’s hearings.
I put that same question to Secretary
Richardson. I will read from the tran-
script of the testimony. The testimony
goes thus:

Senator BYrp. The United States has been
involved in combat operations in Indochina
for nearly 10 years. We are still involved. In
your judgment, has this long involvement
in Vietnam, utilizing two and one half mil-
Hon American troops and hundreds of bil-
lions of dollars, been beneficial to the Soviet
Union?

Secretary RicHArRDSON. In my judgment, no.

Senator Byrp. Your judgment is that US.
involvement In Vietnam over 10 years, the
expenditure of hundreds of billions of dol-
lars, the use of two and one half million U.8.
troops, 50,000 deaths, and 300,000 wounded—
that that has not been advantageous to the
Soviet Union?

Secretary RicHARDSON, That s correct.

I commend Secretary Richardson on
his candor. He was the only one so
candid, with the exception of Eugene
Rostow, the Under Secretary of State in
the Johnson administration. Mr. Rich-
ardson made a frank and candid and
concise statement. I commend him on
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his candor; I do not commend him on
his judgment.

How in the world can anyone say—
after identifying the Soviet Union as be-
ing a potential threat to the United
States, and after saying, as Mr. Rich-
ardson did, that it is largely because of
this threat that we must spend $80 bil-
lion for defense—that U.S. involvement
in Vietnam, costing hundreds of billions
of dollars, 50,000 American lives, and
300,000 wounded, has not been advan-
tageous to the Soviet Union? Never-
theless, that is his view. He is entitled
to his view, just as much as I am en-
titled to mine. I disagree with him on
that. Nevertheless, that is his view.

Another question I put to Mr. Richard-
son was this:

It has been asserted by some that the use
of ground troops in Vietnam was a grave
error of judgment. Do you agree or disagree?

Mr. Richardson, in essence, did not
have a view on this matter. That, of
course, is his prerogative. I would have
thought that certainly at this stage of
the game, after 10 years, most of us—
certainly those in positions of high re-
sponsibility—would have a view one way
or the other.

I want to say that I would not be criti-
cal of whatever answer the prospective
Secretary of Defense might make to that
question. Many or most Members of the
Senate had one view on that question in
the earlier days and have a different view
now. So I would have no criticism what-
ever of the prospective Secretary of De-
fense, however he might have answered
the question. But it does seem to me that
anyone who is going to be Secretary of
Defense should have some judgment,
should have some view, as to whether or
not the use of ground troops in Vietnam
was a grave error of judgment.

Rightly or wrongly, the Senator from
Virginia has been consistent in his view
on this matter. I do not ask that anyone
else take my view. But hundreds of times
in this Chamber I have expressed the
view that the sending of ground troops
to Southeast Asia, to Vietnam, was a
grave error of judgment. Once the troops
were sent, we had an obligation to sup-
port them, and I have done so, but that
does not alter the error of the original
judgment.

In asking that question of a man who
will be the new Secretary of Defense, I
have in mind that the President of the
United States cannot carry alone the
whole burden of decisions on defense
matters. He must rely on his key offi-
cials; and in the defense field Mr. Elliot
Richardson will be the key adviser, along
with the Chairman of the Joint Chiefs of
Staff, to the President. Of course, I leave
it to each individual to determine for
himself just how he might regard Mr.
Richardson’s comment on that particu-
lar question.

I went into some detail on Vietnam
in the committee hearing because, for
one thing, we are not yet out of Viet-
nam. In that connection I should say
that I believe President Nixon has done
well in withdrawing U.S. ground troops
from Vietnam. I believe he is making a
sincere effort to achieve a lasting peace.
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Another reason why I wanted to know
Mr. Richardson’s views on some of these
problems in regard to Vietnam is that
similar problems might arise in the fu-
ture elsewhere, even in Southeast Asia
again,

In putting the questions to the dis-
tinguished Secretary designate, I was not
doing it with the idea of expressing my
own view, or seeking to find him in aec-
cord with what he might consider to be
my view. What I wanted to do was to
find out his views. I wanted to ascertain
his thinking.

I have given some examples of why I
have not been in agreement with the new
Secretary. I am in disagreement in one
case, and in another case I am concerned
about his apparently not having a view.
But I want to say that, overall, in his
total testimony, I think, he certainly han-
dled himself well. He is very smart; he is
an able lawyer.

I have not counted the number of
questions, but I estimate that I asked
well over a hundred; and I want to say
again, as I said earlier, that I certainly
did not expect him to be able to answer
them all. Some of them were a little tech-
nical. I tried to keep away from any very
technical questions, But I was trying to
develop, for my own information, some-
thing about his judgment, his thoughts
on the great matters upon which he will
be called to give advice in some cases and
in other cases to act on his own.

Mr. Richardson is a man of ability,
a man of integrity. If and when con-
firmed I certainly want to cooperate
fully with him and I want to cooperate
fully with the Department of Defense. I
think it is vitally important that this
country maintain a strong national de-
fense in this uncertain age, in this nu-
clear age. I do not believe we can afford
to let our guard down. I do not believe
we can afford to be a second-rate mili-
tary power.

Many of my questions to the Secretary
were an effort to draw out his thinking
on this subject and to see, as best I could,
the direction he might fake for the De-
partment if and when he is confirmed to
that very high and difficult position. I
think that being Secretary of Defense
is a very difficult position. My own feel-
ing is that Secretary Laird made an ex-
cellent Secretary of Defense. In conclud-
ing my remarks I want to commend the
work of Mr. Laird.

Mr. President, in asking unanimous
consent for certain documents to be
printed in the REecorp, I want to em-
phasize this is not the total transcript of
the committee hearings. I am incorpo-
rating in the Recorp for the most part
questions which I put to Secretary Rich-
ardson and his replies. Included in the
transcripts that I will submit for the
RECORD in a moment are a few questions
by the chairman of the committee, sev-
eral questions by the distinguished Sena-
tor from Georgia (Mr. Nunw), and I
think we have several from the Senator
from Arizona (Mr. GOLDWATER), and sev-
eral other members of the committee. It
is not a complete transcript. It is, how-
ever, a complete transcript of the ques-
tions which the senior Senator from
Virginia put to Mr. Richardson, the
Secretary-designate, and Mr. Richard-
son’s replies.
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Mr. President, I ask unanimous con-
sent to have printed in the Recorp the
transeript of portions of the hearings
before the Commitee on Armed Services
of Tuesday, January 9, 1973, concern-
ing the confirmation of Elliot L. Rich-
ardson, as well as Wednesday, Janu-
ary 10, and Thursday, January 11, 1973.

There being no objection, the material
was ordered to be printed in the Recorp,
as follows:

RICHARDSON CONFIRMATION, TUESDAY,
JANUARY 9, 1973

* - * * -

The CHAIRMAN. Senator Byrd.

Senator Byro. Thank you, Mr. Chairman.

(At this point a woman in the audience
arose and started to address the Committee.)

The CHAmRMAN, The idea is that you can't
hear in the rear, is that it?

(The woman continued to address the
Committee.)

The CHAIRMAN. You will help us out now
by being quiet for the time being, and if
you want a seat up nearer why the officer
will provide you one, provided you are quiet
but if you are not we will just be compelled
to ask you to excuse yourself from the room.
Now, we will have to proceed.

(At this point the woman was requested
to leave by the officers In the Committee
room.)

The CHAmRMAN, We will ask you back later,
thank you for coming this morning,.

All right. Sorry about the interruption,
let’s have quiet, please. That is enough enter-
tainment for a while. All right, Senator.

Senator Byrp. Thank you, Mr. Chairman.

Mr. Secretary, you have had a very dis-
tinguished career and I would like this morn-
ing to try to develop a little bit of your gen-
eral philosophy which I must say I am not
too familiar with.

The CHAIRMAN, Senator, maybe we should
put these a little closer to us.

Senator Byrp. Thank you.

In reading, first in reading, your blography,
a very impressive one, I might say, I note
that you were a director of the Salzburg
Seminar on American Studies. Would you
give the Committee a little information as
to what the Salzburg Seminar on American
Studies 1s, where it is located, and so forth.

Secretary RicHARDSON. I would be very glad
to, Senator Byrd.

The Salzburg Seminar on American Studies
was founded very shortly after World War II,
by young men concerned that although the
United States would foreseeably have a major
role in Western Europe in the future, there
was very little understanding of or knowledge
about the United States in Western Europe.
Very few courses were taught on American
clvillzation or history or literature in Euro-
pean universities. So the seminar was con-
celved of as a means whereby American
teachers, American labor leaders, American
public servants could come to one place in
Europe, where students, young civil servants,
Jjudges or others engaged in important activi-
ties in Western European countries could
come and take courses from the American
faculty. It was started as a summertime only
project, and expanded over the years so that
it would conduct sessions several times dur-
ing the year. It is ordinarily a session on
American law, sometimes on American busi-
ness or American labor relations, the Ameri-
can novel, for instance.

I believe it has been over the years a very
effective force for creating better under-
standing by Eurcopeans of the United States.
It has now had thousands of participants who
have gone back to positions of comparative
significance in their communities. A lot of
people, distinguished Americans, have served
as faculty members, Secretary Acheson after
his State Department service, many others
from business and from American university
faculties.
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Senator Byro. How Is it funded, Mr. Sec-
retary?

Secretary RicHArpsoN. It Is funded partly
by individual contributions, relatively small
amounts, partly by corporate contributions,
and to a large extent by foundation grants
principally Rockefeller, Ford and the Com-
monwealth Fund. It has also received some
money, I don't know whether it is getting any
now, from the State Department funds for
the support of U.S. educational and cultural
activities abroad.

Senator Byrp. Could you supply for the
record a little additional detall as to what
governments of what other countries par-
ticipated in those seminars?

Secretary RicHArRDSON. No other govern-
ment. It is strictly a private organization, a
U.B. charitable corporation. It is—I didn't
answer your question of where it is located.
It is called the Salzburg Seminar because it
occuples an old schloss in Salzburg, has from
the beginning. It has a small European staff,
but it has no participation by other govern-
ments.

Senator Byrp. I was Interested because
neither the Library of Congress nor the
Austrian Embassy was able to identify it.

Now, to another question——

Secretary RicHarpsoN. I am surprised the
Austrian Embassy was not able to identify it.
Their Chancellor of Austria participated In
the 25th anniversary of the founding this
year.

Senator Byrp. Mr. SBecretary, we have been
spending about $77 billlon to defend this
country militarily. The indications are that
in the new budget the requests will be for
$80-plus billion. In your judgment which
country or countries represent the greatest
potential threat to the United States requir-
ing the expenditure of $80 billlon for de-
fense?

Secretary RicHARDSON. Clearly the Soviet
Union in terms of its own military capabili-
ties, its constantly bulldup of its military
strength. The situations in which tension
continues are all elements that have In-
fluenced the need for adequate U.S. forces.
The other countries are to a degree also in-
creasing their military capabllity, notably
the Peoples Republic of China. This is not,
of course, to say that because the Soviet
military strength 1s so great and is continu-
ing to grow that there is a threat of immi-
nent danger to the United States. It is to say
that for the United States not to maintain
military capability that is sufficlent to deter
aggression on the part of any other country
would be imprudent on our part. It would
be to accept a degree of risk to our national
security that would seem to me uncon-
scionable.

Senator Byrp. But you identify the Soviet
Union as the potential threat?

Secretary RicHArDSON, Principally, yes.

Senator Byrp. You mentioned in your col-
loquy with, I believe, Senator Symington,
that you had made a speech in 1970 of some
slgnificance. I wonder if your office could have
a copy of that speech delivered to my office
so that I might look it over but before to-
morrow'’s meeting?

Secretary RicHARDsSON. I would be very glad
to do that, Senator.

Senator Byrp. Thank you.

Before I forget it, also in your discussion
with Senator Symington you said the De-
fense Department had offered to give to the
Committee a full accounting of the recent
bombing. I am wondering why that cannot
br given, not just to the Committee but to
the public. The publie is intensely interested
in this matter,

Secretary RicHArpsoN. That Is a question
I would have to discuss with those who are
now in the Defense Department, Senator
Byrd. Obviously, Secretary Laird in the first
instance, and his associates would have to
answer that question.

Senator Byrp. It has been asserted by some
that the use of ground troops in Vietnam
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was & grave error of judgment. Do you agree
or disagree with that assessment?

Secretary RicHArDsSON. I have never at-
tempted, Senator Byrd, to review in sufficient
detail the whole history of the gradually in-
creasing involvement of the United States in
Bouth Vietnam to be able to make a compe-
tent judgment on that score. The problem,
of course, 1s that we look back on those de-
cisions with the benefit of hindsight.

In my view there was a genuine interest of
the Unit~d States at stake in Southeast Asia,
and the question then of what should have
been the form of U.S. support for the gov-
ernment of South Vietnam, whether it
should have included ground troops, and so
on, is, I think, a highly difficult issue, and I
would have had to do much more than I have
ever had the opportunity to do to reach a
clear judgment about it.

When I first became deeply involved in
the problems of Vietnam we were already
carrying out the declared objective of Pres-
ident Nixon to disengage from South Viet-
nam on the basis that would assure, so far
as reasonably possible, the survival of South
Vietnam as an independent country and, if
possible, the negotiation of the peace on
honorable terms. And so my own really thor-
ough understanding of the situation there
dates, for all practical purposes, only from
the beginning of this Administration.

Senator Byrp. But it goes a little beyond,
it seems to me, just a question of your de-
tailed information. It goes to the gquestion of
whether, in your judgment, and after all,
as Secretary of Defense the judgment of the
Becretary of Defense is going to determine
whether this country gets into difficulties or
doesn’t get into difficulties, and I think the
whole country ought to know whether in
your judgment the use of ground troops in
Vietnam was an error in judgment or whether
it was desirable and appropriate.

Secretary RicHArDson. If you are asking
me, Senator Byrd, what I believe to be ap-
propriate U.S. policy with respect to hostili-
ties between Southeast Asian countries, one
of which is a country with which we are
allied or which we support, my answer would
be an answer In terms of the Nixon Doc-
trine. The President has made very clear in
his statement initially at Guam, and in sub-
sequent statements, that he does not be-
lieve that we should use U.8. ground forces
in that kind of situation. We should rather
support the development of the indigenous
capability of such countries to protect them-
selves agalnst aggression by a neighbor; that
the U.8. role should be restricted to military
material, to economic assistance and, of
course, to economic support. We should in-
volve U.S. forces only in a situation where
the aggression itself might have involved a
major power.

Senator Byrp. The United States has been
involved in combat operations in Indochina
for nearly ten years. We are still involved, In
your judgment, has this long U.S. involve-
ment in Vietnam, utilizing two and one-half
million American troops and hundreds of
billions of dollars, been beneficial to the
Soviet Union?

Secretary RICHARDSON. In my judgment, no.

Senator BYrp. Your judgment is that U.S.
involvement in Vietnam over ten years, the
expenditure of hundreds of billions of dol-
lars, the use of two and a half million Ameri-
can troops, 50,000 casualties, deaths, 300,000
wounded, that that has not been advanta-
geous to the Soviet Union?

Secretary Ricmarbpsow, That is correct.

Senator Byrp. Do you favor the U.8. sending
troops, did you favor the U.8. sending troops,
into Cambodia April 30, 19707

Secretary RicHArRDsoN. Yes, I did.

The CHAIRMAN, Senator, I hate to interrupt,
Senator, but your time is up at this time.

Senator Byrp. Oh, yes, I appreclate the
Chairman ecalling that to my attention.

The CHAmMAN. All right. Senator Byrd,
that brings us to you, sir.
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Senator Byrp. Thank you, Mr. Chairman.

Mr. Secretary, my last question to you yes-
terday was, did you favor the United States
sending troops into Cambodia April 30, 1970,
and you answered that with one word, yes.

My next question 1s, do you approve or
disapprove of President Nixon's mining of
Halphong?

Becretary RicHARDSON. I do approve of it.
I think it was, in the circumstances, a very
difficult decision to make in my view a very
courageous one. I belleve that it made a
significant contribution to contalning the
not immediately but In the course of time,
the capacity of the North Vietnamese to sus-
taln their massive offensives, and I think
that, I further believe that it was a demon-
stration of determination on the part of the
President which far from jeopardizing the
opportunities for serious negotiation with
the Soviet Union In Moscow, actually rein-
forced them.

Senator Byrp. Do you think the mining
should be continued until a peace agreement
is signed?

Secretary RicHArRDSON. Yes, I do.

Senator Byrp. For several years the De-
fense Department has been running pro-
tective reaction ralds over North Vietnam.
What is your view in regard to protective
reaction raids?

Secretary RicHArRDSON. I understand that
the term embraces raids that are conducted
to knock out anti-aircraft installations that
are firing on U.S. planes carrying out mis-
sions directed toward military targets. I un-
derstand that there has been some room for
ambiguity as to the circumstances under
which a raid was justified by this objective,
but I would say that insofar as there is
strict adherence to guidelines that govern
when & raid is legitimately a protective
reaction raid that it is justified, and I
would not expect to advocate a change of
that policy.

SBenator Byrp. Do you favor or oppose the
pre-Christmas bombing of North Vietnam
described as perhaps the heaviest bombing
ever?

Secretary RicHARDsoN. This, of course, is a
question we have touched on before. I will
try to answer that in a slightly different way
than I did yesterday. The problem in asking
me whether I favor it or oppose it is that
it implies a knowledge of all the considera-
tions that affected the decision. I know less
about that than I know, for example, about
Cambodia. I can certainly see in this situa-
tion, the negotiating situation, the military
situation, those elements of It that affect
the ability to maintain a stable cease fire, a
set of factors which would, in my view,
have justified the decision the Presldent
made. It must have been an agonizing de-
cision for him. No one, in a position of
responsibility, would want to be confronted
with that kind of choice knowing as he
must, that not only will military targets
be hit but that there could well be and
perhaps inevitably will be civilian casualties.

On the other hand, this has been a long
and agonizing war in itself. The North Viet-
namese offensive of last spring, within the
last three days have been estimated to have
brought about more than 20,000 civilian
deaths. These bombing raids, according to
figures released by Hanol, caused some 1300
civilian deaths. The President’s objective has
been from the outset to bring about peace,
to bring about peace on terms that could
contribute to preventing another war. The
problem has always been for him how to re-
duce the loss of life, and in this situation, as
in all wars, the problem of a Commander-in-
Chief is what must he do that will reduce the
loss of life over time even though the im-
mediate decision may cause loss of life, and
I can well understand, or at least, I think I
can have some glimpse of the kind of thought
the President must have given to this and I
can certainly see in the situation forever fac-
tors that might well had I been in the same
situation brought me out where he came out.
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Senator BYrp. While your reply was some-
what lengthy, would it be accurate to say
that what you are saying, in effect, is that
you favor what the President did in the
December raids?

SBecretary RicHARDSON. I think it would be
more accurate to say that I support it. Now,
if that seems like a quibble it is only because
to say that I favor it implies an actual proc-
ess of participation in the decision and ac-
tual knowledge of all the factors which he
actually took into account. In any event,
because I have felt that his other very diffi-
cult decisions, taken in South Vietnam, de-
cisions that in several instances have evoked
massive public criticism were justified, and I
think in retrospect many more people would
agree to this than had agreed at the time,
and I believe that knowing that the Presi-
dent would have approached this decision in
the same kind of way I have a, what you
might call a, respect for it that leads me to
support it.

Senator Byrp. If the Vietnamese do not
come to terms in the current Paris peace
talks, would you favor or oppose resuming
the bombing of Hanol, Halphong and other
North Vietnamese targets?

Secretary RicHARDSON. That, I think, is a
question too speculative for me to comment
on. In any event, of course, the Secretary
of Defense is charged directly with primarily
military concerns, and this is a question
which obviously involves concerns that are
within the province of the Secretary of State
and others.

Senator Byrp. You mean fo say the Secre-
tary of Defense is not involved as to whether
or not there shall be bombing of millitary
targets in an enemy country?

Secretary RicHArDSON. No, I did not say
that, Senator.

Senator Byrp. Well, you implied that it was
the responsibility of the Secretary of State.

Secretary Ricmarpson. No, I said that tHe
question of what to do, given a breakdown
in negotiations, is a question that involves
considerations transcending purely military
considerations but I do not think that I
should try to answer the question, therefore,
both because it is hypothetical and because
it would involve the roles and responsibil-
itles of people other than the Secretary of
Defense. I do not mean to imply that I
would not be involved or that I would not
have views or recommendations, but I do
not believe that I should try to give you a
yes or no answer to such question under
these circumstances.

Senator Byrp. Vietnam has been described
as a limited war. Would you give the Com-
mittee your thinking as to the theory of a
limited war, whether a war can be limited
or should be limited?

Secretary RICHARDSON. I belleve that there
was justification in South Vietnam, so far
as U.S. forces were engaged to prescribe
rules of engagement that restricted their
use. I think that the risks of a wider con-
Eggatlon were sufficiently serlous +o justify

Now, one could well ask whether the, on
balance, U.S. involvement under such res-
tricted conditions really adequately served
the purposes nor led to our intervention in
the first place. This, I think, is a very dif-
ficult question, we touched on it yesterday,
but I do belleve that we should be prepared
to engage in the use of U.S. forces under
limited conditions, and indeed the United
States has traditionally and In many situa-
tions done this. Not to be in that position
would mean, in effect, that either we did
nothing or we precipitated an all out war. It
seems to me neither of those alternatives is
admissible.

Senator Bymrp. None of us favor war, of
course, but if the U.8. should become in-
volved in another war would you, as Secre-
?mr?r 1‘;; Defense, favor fighting that war to

Becretary RicHARDSON. Not necessarily,
Sensator Byrd. I think that the question of
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the role and purpose of the engagement of
U.S. forces could well in other situations be
an objective short of total victory. I think
that even notwithstanding that, that their
use might nevertheless be justified.

Senator Byrp. During your term in the Cab-
inet Congress debated the establishment of
an ABM system. Did you favor or oppose the
Government setting up an ABM defense sys=
tem?

Secretary RicHarpsoN. I favored it. I at-
tended all the National Security Council
meetings which discussed it. Indeed, I be-
lieve that a very narrow vote by which the
ABM program was sustained contributed
tremendously to the success of SALT I and
I belleve that one of the most significant out-
comes of SALT I was made possible by the
fact that the United States decided to go
forward with an ABM program.

Senator Byrp., Yesterday you replied to
Senator Symington stating, *“Vietnamiza-
tion, the Vietnamization program, has been
remarkably successful.” Now, If the United
States completely withdraws, including air
power, do you feel South Vietnam can effec-
tively resist North Vietnamese aggression?

Secretary RicHARDSON. So far as I have
enough information to form a judgment, I
think the answer is yes, subject, of course,
to continuing U.S. economic support and
materiel.

Senator Byrp. In regard to economic sup-
port, if and when the peace arrangements
are completed, would you favor economic aid
to North Vietnam?

Becretary RicHarRDSON. Yes, I would. I think
that an international program of rebuilding
to which the United States contributed,
would be constructive,

Senator Byrp. Would you give the Com-
mittee your view on the Ellsberg matter and
whether Mr. Ellsberg should be prosecuted
for his handling of the Pentagon papers?

Secretary RiIcHARDSON. It seems to me,
Senator, that it would be inappropriate for
me to comment on a matter which I under-
stand to be pending in court now.

Senator ByYrp. It would be improper for
you to comment on papers which have been
stolen from the Defense Department, im-
proper for you to express a view as to that
case?

Becretary RICHARDSON,
against stealing.

Senator Bymrp. I beg your pardon?

Secretary RicHARDSON. I am against steal-
ing papers from the Pentagon but——

Senator Byrp. Do you feel

Secretary RicHARDSON. But I don't be-
Heve that I should comment on a pending
case as such.

Senator Byrp. Did not the Defense Depart-
ment, did not the Justice Department on
behalf of the Defense Department bring
the case?

Secretary RICHARDSON, Yes,

Senator Byrp. Well, could you not tell
the Committee your view as to whether
in your judgment the stealing of the Penta-
gon papers by Mr. Ellsberg, whether he
should or should not be prosecuted?

Secretary RIcHARDSON. I can answer that.
I believe that the prosecution is justified.

Senator Byrp. That was my original ques-
tion.

Mr, Richardson, are you in favor of main-
talning strategic and conventional U.S. mili-
tary strength superior to that of the So-
viet Union?

Secretary RicHArRDsoN. I believe that the
United States should maintain forces con-
stituting a sufficient capability to deal with
any contingency that arises. I believe that
we must have the capacity to deter aggres-
slon. This involves elements of technologi-
cal superiority, but I think that to go be-
yond that involves issues of what you might
call numbers, and here we get into the
overall balance issues that are of course
fundamental to SALT, and I think the key
to it all is that we should have the ability

I am certainly
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to deal with a wide range of possible situ-
ations, including conventional capability,
and that we should in no case allow a sit-
uation of inferiority as between the United
States and any other power to develop.

Senator Byrp. Mr. Richardson, do you be-
lleve that the United States can maintain
military strength that is adequate to na-
tional security and, at the same time, reduce
the defense budget?

Secretary RICHARDSON. In dollar terms that
seems to me unlikely that we can reduce the
defense budget in the foreseeable future. I
think we can continwe the process of gradual
reduction of the proportion of the defense
budget to the total budget. That, of course,
has been taking place throughout this Ad-
ministration and as Secretary Laird has
pointed out it is now I think the lowest
proportion of the budget since 1951. I think
1t will be possible, and with continuing eco-
nomic growth, and, therefore, continuing
revenue increases to meet the constantly
escalating expectations of people for greater
action on domestic programs while also main-
taining adequate military strength. But I
don't think it is likely so far as I can see,
that we are going to be able to do this and
also bring about actual dollar reductions
because of personnel costs, because of the
inflation factor in the acquisition process,
and because, of course, of the extent to which
improvements in weaponry involve increas-
ing costs.

Senator B¥rp. If you hope, as we all do, that
mutual disarming by the Soviets and our-
selves may become possible, are you never-
theless prepared to provide superior U.S, mili-
tary power?

The CHAIRMAN, Senator, you have fine
questions there, I have been very much in-
terested in them, but if you will excuse
me your time has run over. We will come
back to that.

Senator Byrp. Thank you.

The CHAIRMAN. Thank you.

Senator Goldwater.

Senator GoLpwaTER. No questions. As to
the Chair’s understanding regarding this
question of the relationship between the
pilot and the crew, I visited every air fleld
in the theater and the aircraft carriers many
times, and the closeness of the pilots and the
crew is as good today as it has been through-
out my whole experience in fiying. I think
there might be isolated cases but I don’t
think anyone can find sucl. a close rapport
on the sea or on the land, Air Force or Army
or Marines as exists “etween the pilot and
the men who make it possiole for him to
fiy. I have to take my hat off to these men
because we are flying some old junk and if
we didn’t have these men they wouldn't be
fiying. I have no questions.

The CHAIRMAN. Thank you, Senator. Your
statement is very reassuring and I am glad
you found it that way, There are certainly
some exceptions. SBenator Hughes,

Senator HucHEs. Thank you very much,
Mr. Chalrman.

Mr. Secretary, philosophically how do you
view your position as Secretary of Defense
in relationship to the control of the civilian
over the military?

Secretary RICHARDSON, I belleve, Senator
Hughes, that civilian control is a very funda-
mental part of the kind o2 * * *,
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The CHAmRMAN. The Committee will come
to order.

Mr. Secretary, are you ready?

Secretary RicHARDSON. Yes.

The CHAIRMAN. Are you ready?

Senator Byrp. Yes, sir.

The CHAmRMAN. All right, we will resume
our consideration and examination in these
matters and I call on Senator Byrd.

Senator Byep. Thank you, Mr. Chairman.
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First, I would like to say I do not like to
take so much time of the committee and of
the nominee.

The CHARMAN. That is entirely all right.
We appreciate your sentiments but that is
what we are here for. You proceed as you
see fit,

Senator Byrp. I have reached the con-
clusion that these confirmation hearings
should be more than perfunctory, and we
do need to know In a position of this great
importance more detail than I think has
been available on the particular nominee.

Now, Mr. Richardson, the SBoviets are com-
mitting greater resources than the United
States to strategic offensive and defensive
weapons. Do you believe that the United
States Is committing sufficlent resources to
our strategic offensive and defensive weap-
ons?
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Secretary RicHARDSON, I would want to
take the new and more thorough look at this
question should I be confirmed, Senator
Byrd, but I believe that from what I know
of the budget requests for Fiscal 1973, and
the upcoming Fiscal Year 1974, that if these
are approved by the Congress, if they are
approved, and they are continued along the
lines as have been planned in weapons devel-
opment and replacement, that we should be
in an adequately strong position.

Senator Byrp. Should Health, Education
and Welfare enjoy a priority higher than na-
tional defense?

Becretary RicHARDSON. No.

Senator Byrp. If both super powers have an
adequate retaliatory capability, do you be-
lieve the Soviet Union will attempt to attain
a first strike capability?

Secretary RicHARDSON. On that score, Sena-
tor Byrd, I can only say that my impressions
of the results of SALT I and negotiations
would suggest that the Soviet Union realizes
that to seek a preemptive first strike capabil-
ity would be seriously destabilizing. The very
possibility, in fact of a SALT agreement de-
pends I believe to a large extent in part of
the acceptance by each side of the under-
standing that the launching of the first strike
would be followed by assured destruction
from the other side as a second strike and
80—TI think I should stop there.

Senator Byrp. I take it that you do not feel
that the Soviets are seeking a first strike
capability.

Secretary RicHARDsON. I should say I think
that from what I know at this point the
evidence seems to me to point to a conclu-
slon that they are not doing so or have
not done so to this point. But I think it is
obviously a matter that should be watched
very closely, indeed 1t is, I belleve. And that
the Soviet testing and construction programs,
weapons development so far as this can be
inferred, should be looked at constantly to
try to make assessments of this kind. But I
think we have to base our own decisions pri-
marily upon what we know of their present
and likely capabilities, and on that basis, I
believe that from what I know of our pres-
ent plans that these would keep us in a posi-
tion of clear sufficlency.

Senator Byrp, Secretary Laird has testified
before this Committee and before the House
Armed Services Committee that he felt that
the Boviets were seeking to attain a first
strike capablility. Your reply to my previous
question seems to me, it puts your views dif-
ferent from his in that regard.

Secretary RicHARDSON,. I know that Secre-
tary Laird has been concerned that the
development by the Soviet Union of the SS-9
might mean that they were pursuing a first
atrike capability, and if the Soviet Union were
in position to appear to be in the process of
indefinitely expanding the number of its
very heavy S8-0 missile launchers one would,
I think, be justified in worrying serlously
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about the possibility that they were pursu-
ing a first strike capability.

Senator Byrp. But you feel that at this
point it iz not—one does not need to, to
use your words, to worry seriously about it.

Secretary RicHARDSON. I think the fact that
they accepted a limitation on the number of
B88-9 launchers in itself would suggest that
they were not pursuing that objective, at
least by that means.

Senator Byrp. Should the United States
have a policy of military superlority over
Russia?

Secretary RicHARDSON. This again, I think,
gets us into questions of a comparison of
weapons systems capabilities, There are, of
course, substantially asymmetries in the
weapons mix of each side and I think that
the terms that we ought to use are those of
sufficiency, technologlcal superiority, contin-
uing alertness to developments, and the will-
ingness to commit resources to assure that
we do not lose a position of sufficiency, and
that we are not at any point placed in the
position of inferiority.

Senator Byrp. You are familiar, of course,
with the amendment offered by Senator Jack-
son to the SALT agreements cosponsored, in-
cidentally, by Senator Stennis, myself and
others. Do you favor the Jackson approach,
the percentage approach, which it is now?

Secretary RicHArRDsON. Yes, I do, although
I think that I would want at another time in
an executive session to discuss with the Com-
mittee the questions of its interpretation.
These, I think, may well arise in the course
of future SALT negotiations, depending upon
how these progress.

Senator Byrp. Well, of course, the thrust of
the Senate action was that our negotiators
should be certain that any agreements which
are made by or at SALT II, that we should
be certain that the United States is on a
parity with the Soviet Union. I assume that
you—well, I better not assume, I will ask
you is that your view that any agreements
made at SALT II should provide for parity
on the part of the United States, with the
Soviet Union in conformity with S. Res. 241,
the so-called Jackson Amendment.

Secretary RicHARDSON. Yes, I certainly
agree with that. We should insist on no less
than parity. The only question that could
arise might involve the question of equality
in Intercontinental ballistic missiles.

Senator Byrp. That Is right. That is what
the Jackson Resolution addressed itself to,
and which in the Jackson Resolution, under
the Jackson Resolution, that would be re-
quired if the negotiators are to carry out the
intent of the Senate in adopting the Jack-
son proposal.

Becretary RicHARDSON. What Is not clear to
me, SBenator Byrd, is the precise understand-
ing of the Senate with respect to the ability
of the United States to be able to deliver
strategic armaments on Soviet soil by means
other than intercontinental ballistic missiles.
And I am not sure just where the Senate or
this Committee would feel that equality ap-
plied.

Senator Byrp. Well, the equality applies, I
will read just a part of this Resolution, then
I will ask the Chairman if we may put the
text of the Resolution into the record.

The CHAIRMAN. Yes, without objection you
can put it now in the record and read such
part as you wish.

Senator Byrp. "Urges and requests the
President to seek a future treaty that would
not limit the United States levels of inter-
continental strategic forces inferlor to the
limits provided for the Soviet Union.”

As we know in SALT I the United States
is in an inferior position numerically and
this proposal, which deeply concerned the
Senate, would provide for parity in regard to
intercontinental ballistic missiles.

Secretary RIcHARDSON. Well, I think we
probably pursued this as far as would be ap-
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propriate to do at the moment, Senator, but
the problem is in the distinction between in-
tercontinental ballistic missiles and inter-
continental strategic forces. I do not believe,
in other words, that the United States in
intercontinental strateglic forces did accept
a position inferior in SALT I.

Senator Byrp. Well, without arguing that
point, let's address ourselves to SALT II as
to whether the United States, if I may use
the words "urges and requests the President
to seek a future treaty that would not limit
the United States to levels of intercontinen-
tal strategic forces inferlor to the limits
provided for the Soviet Unlon.”

Secretary RicHARDSON. I agree with that
proposition, as I sald in the beginning. But
I would add that I felt that at some point
it might become important to work with
the Committee on an understanding of what
is meant by that phrase. But the objective,
I think, clearly is one that we should pur-
sue and that I would seek to uphold.

Senator Byrp. Should we install an anti-
ballistic missile defense system around
Washington?

Becretary RicHarDsOoN. That 1s a question
on which I would have to reserve at this
point, Senator Byrd. I know that we have
retained under the ABM treaty, the right to
do this, but whether we should do it or not
is & matter on which I would need further
information before beilng able to make a
judgment.

Senator Byrp. Should we use existing tech-
nology to improve the accuracy of our
ICBMs and our submarine-launched mis-
siles?

Becretary RicHArRDsOoN. I would have to give
the same answer to that, Senator Byrd. I
know that this is a difficult and delicate
question, and I would need more infor-
mation.

Senator BYmrp. Are we spending enough
money or too much for military research
and development?

Secretary RicHARDSON. Again I have no
sufficiently informed basis of judgment. The
question of how much is enough, of course,
underlies many of the most difficult prob-
lems confronting the military forces of the
United States in the years ahead. To be pre-
pared against every possible contingency
would involve substantially more resources
presumably than the Congress or the peo-
ple are prepared to commit to military pur-
poses, and to starve them, on the other hand,
invites serlous risks.

On the question of whether we are spend-
ing enough on R&D or whether we are spend-
ing it in the right ways, I would have to
know more. I do know that this !s an area
in which the Congress has tended to cut
appropriations requests and in general I
belleve that it 1s an area where we should
make sure that we are spending enough be-
cause I believe that in terms of the sta-
bility of the balance between the United
States and any potentlal adversary the ad-
vance in technology, weapons capability is
probably the central, most important single
element, assuming relative stability in force
levels.

Senator Byrp. Using just round figures, we
are spending about $8 billlon on research
and development, and without getting into
the detall of where that $8 billion goes, is it
your feeling that that is about the level of
spending we should designate for that.

Secretary RicHARDSON. I really don't know
enough to know at this point whether I think
it ought to be more or less or how much
more or how much less. It is certainly an
area in which more could be spent. On the
other hand, we are going to face very severe
fiscal stringencies, and I think as a practieal
matter as agalnst any abstract level of desir-
bility, that my real concerns will be with
trying to assure we get the maximum output
for the dollars we do spend within a range
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more or less like that. I do not belleve it is
going to be practical to be able to expect
that we could get much more than that even
if we wanted to.

Senator Byrp. Should DIA and CIA provide
independent intelligence estimates on sub-
Jects involved in our national securtiy?

Becretary RicHARDSON, I think they should
certainly operate on a basis in which they
give their independent best Judgment, and
I think that if there is a split in the final
assessment that it should so appear. In other
words, I don't think that differences should
be buried in a homogenized assessment, and
I think 1t is desirable that there be inde-
pendent sources of information and analysis
as part of the whole intelligence system.

Senator Byrp. That, in essence, i3 my next
question as to whether we should rely on a
single intelligence source or whether we
should have more than one source.

Secretary RicHarpsoN. I think we should
have more than one, Senator. I think there
should be an overview that takes into ac-
count the allocation of resources and money
in order to eliminate unnecessary duplication
50 that, in other words, where there is a need
for independent sources that this is deliber-
ate and not the result simply of a fallure to
get rid of unnecessary overlap.

Senator Byrp. We now have, of course, the
CIA and DIA and each of the services, each
has its own intelligence-gathering facilities.
Do you feel perhaps we should tighten up on
the intelligence gathering by having more
than one source but not having as many
sources as we have now?

Secretary RrcHarpsoN. I think, my impres-
sion is, that there may well be opportunities
to tighten up and without reducing the in-
telligence community or the President and
civilian leadership of the Pentagon to too
DAITOW & source base, I think that, that work-
ing with Mr. Schlessinger, should he also be
confirmed, that we can hopefully bring about
efficiencies without reduction of capability.

Senator Byrp. Should we continue to in-
stall multiple independently targeted re-
entry vehicles in our ICBMs and submarine
launched missiles?

Secretary RicHArRDSON, I belleve that until
and unless there should be some interna-
tional agreement to the contrary, that agree-
ment would have to take into account all
the things we have already discussed, that we
should continue to do so.

Senator Byrp. We should continue the
MIRV program?

Secretary RICHARDSON. Yes.

Senator Byrp. How can we insure that our
armed forces get the quality and the quan-
tity of manpower they need without the
draft?

Secretary RicHarpsoN. Here there will be
needed, I think, the kinds of special incen-
tives that the Administration has already re-
quested and that will be coming before this
Committee agaln soon.

Senator Byrp. You are speaking now about
recruitment incentives,

Secretary RicHARDSON, Yes, we will have to
continue to improve our recruitment pro=-
cesses. I think, first of all, we need to take
measures to enhance respect for and prestige
of the military services in order to make
these careers effective.

Senator Byrp. Would you consider it ap-
propriate for a foreign officer to be the su-
preme allied commander in Europe?

Secretary RicHArpsoN, This is not a ques-
tion I have ever had occasion to consider. I
wouldn't want to rule it out of hand. I
think, on the other hand, the factors that
have up to now, so far as I know, led to the
selection of Americans are very substantial.

Senator Byrp. You have had a keen in-
terest in NATO, just as I have, and you have
had a keen interest in NATO, and you men-
tioned a moment ago that you would not
rule out a foreign officer serving as supreme
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allled commander. How then would you
handle our tactical nuclear weapons?

Secretary RicHARDsoN. Well, I believe this
gets into an area in which I would need to
be briefed further than I am but I think in
general the chain of command would—I
think I had better stop here, Senator, I don't
believe I ought to go further on this without
further information and perhaps in an ex-
ecutive session.

Senator BYrp. Some people are saying that
the attack carrier has become too expensive
and we should stop building them. What are
your thoughts in this regard?

Secretary RicaarpsoN. I don’t really know
enough to give you a good answer on that.
I think in general that this is an example
of the kind of problem that arises at many
other points where we have to confront the
problem of cost and problem of capability. I
think we should not let ourselves get into a
position where the costs of our weapons sys-
tems or carriers or planes are such that we
are forced to shrink our forces in being to
the point that radically reduces their flexi-
bility. This leads me to belleve that we have
got to look for——

Senator Byrp. Excuse me, I didn't under-
stand that, you would have to do what?

Becretary RicHarpsoN. This leads me to
believe we have got to look very hard for
ways of maintaining force levels and flexi-
bility while seeking economies in materlel,
equipment, ships. This may mean that we
ought to pursue further the course that
glves us a nucleus of highly sophisticated
weapons and ships with a larger number of
lighter and less expensive types of equip-
ment,

Senator Byrp, Well, your reply impresses
me, and maybe incorrectly, but impresses me,
that you are not very keen on the carrier
program,

Secretary RICHARDSON. No, I wouldn't want
my reply to be pressed quite that far. I really
need more knowledge about that.

As you have been able to, I think, gather
from my answers to questions, I feel that I
have some competence derived from my serv=-
ice in the Department of State and with
various National Security Council bodies in
political-military issues such as SALT, but
I am by no means well informed about
weapons systems or ships or planes or force
levels numbers. These are all things that I
would need, will need to learn a lot more
about,

Senator ByYrp. I realize that In the detall
of many of the more complicated systems,
but I would have thought that in regard to
the aireraft carrier that you would certainly
have a view on that. You will be coming
before the Committee pretty shortly pro-
posing expenditures in regard to this matter.
The carrler, the last carrier that was ap-
proved, will cost $992 million. The two pre=-
vious ones cost $660 million—I am using
round figures—and if there is any doubt in
the mind of the Secretary, in the mind of
the Secretary of Defense, that doubt should
be expressed to the Committee at a very early
date it would seem to me. It is a billion, In
round flgures, a billion dollar ship,

What I am really seeking is just a little in-
formation as a member of the Committee.
What is your general view, not in detall but
your general view, as to the importance or
lack of importance of the alrcraft carriers

Secretary RicHArRDSON. Well, my responding
in the terms of your question, and with the
understanding that I am only giving you a
general view, I believe that we do need sub-
stantial carrier capability. I believe that this
contributes considerably to our ability to
respond to a range of critleal situations. But
when it comes to the question of how much
carrier capability, and whether we should
build more of these very large carriers and if
50, how many more, I get beyond the point of
competence in my present judgment because
I would need to be in a position to consider
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what we would do with the money if we used
it for something else, We are golng to have
some very tough trade-offs, I think, between
competing choices, and since that is the kind
of thing that I will be confronting, I can't
give you now an answer that would have to
take into account these other probabilities.

Senator Byrp. Let me phrase it one other
way and then I will go to another subject:
The third of the Nimitz class has been ap-
proved. I would assume that any doubts you
might have in going—in additional aircraft
carriers would not apply to the third of the
Nimitz class or the fourth nuclear carrier.

Becretary RicHArRDSON, Yes. Your assump-
tion is correct, I am glad you asked that addi-
tional question. I would not, based on what
I know, expect to ask the Committee to roll
back or reverse its previous judgment based
on the requests and the evidence previously
presented to it.

BSenator Byrp. Whatever doubts you have
extend to construction of carrlers over and
above the three which are now under con-
struction.

Becretary RicHARDSON. Yes, that is correct.

- * . * L]

Senator Byrp. Mr. Richardson, do you be-
lieve that the Trident submarine program
should be accelerated or should we delay
this program until after the BALT negotia-
tions are completed?

Secretary RicuEarDsoN. That, I think, is a
question that needs very careful study. I
can only say at this point that I think
that the development process should be
pursued quite deliberately. I don't think
it is a matter that needs to be undertaken
with haste, and I think we seem to be, sub-
ject to possible eventual agreement In
SALT, we seem to be moving forward pur-
posefully on that program.

Senator Byrp. Do you belleve that the
departments will be capable of meeting
manpower requirement, both numbers-wise
and quallty-wise, if we permit the induction
authority to lapse after June 30, 19737

Secretary RicHARDsON. I think from all I
have heard that we have a very good chance
of doing this. I think we need to try, and
I think we will need some help from this
Committee with respect to the kind of
supporting incentives that we have touched
on before, but I would be the first to come
back to the Committee if it should turn out
that our hopes are not realized.

Senator Byrp. You have no plans to seek
extension of the induction authority which
ends on June 307

Secretary RICHARDSON. No, I don't, with
the possible exception of the utilization of
induction authority with respect to reserve
forces, and that I would have to learn more
about.

Senator Byrn. What is your timetable for
the implementation of the Uniform Services
Medical Academy, with particular reference
to the utilization of the funds during the
balance of Fiscal "73?

Secretary RicHarpsoN. The first step, I
think, needs to be the utilization of the funds
available for planning, and then how far, how
fast we proceed is going to have to be a mat-
ter of overall budgetary consideration, and I
really can't forecast that,

Senator Byrp. What action has been taken
to implement the scholarship program pro-
vided from the Uniform Services University
of the Health Sciences Law?

Secretary RicHarDsON. I am not informed
on that. I have heard a little bit from Dr.
Wilbur but I don’t have it well enough in
mind to answer the question. I will be glad
to supply this for the record.

Senator Byrp. You were nominated for this
position several months ago, I believe.

Are you planning on making any changes
in the systems analysis capability of the
three services in the Department of Defense?

Becretary RicHARDSON. I have no plans on
this score at all one way or the other.
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Senator Byrp. Do you belieye that the
Military departments have a disciplinary
problem?

Becretary RICHARDSON. I belleve that it 1s
a problem that should have very close scru=
tiny. I think that the only question I have
really is as to the degree. I suppose the most
direct answer 15 yes, but I am not sure how
bad it is. In any event, I think it is a highly
important problem that should have high
priority attention, and I think that the re-
sult should be prompt action to correct what=-
ever may be found to be deficient.

Senator Byrp. A House committee has heen
locking into the disciplinary problem par-
ticularly In connection with the Navy, and
one of the members of that committee, the
Congressman from Virginia, incidentally,
made a statement the other day, that the
greatest problem is that the Chilef of Naval
Operatlons refuses to recognize that there is
a problem. I assume that you, as the Secre-
tary-designate, even though you haven't
taken office, that you do recognize that there
is a problem.

Secretary RicHARDSON. Yes, as I say, but
what I don't feel clear about is the extent
and degree of it. In any event, I do believe
that, as I sald earlier in response to questions
by the Chairman, the ingredient of disci-
pline is so integral to the very concept of a
military force that any doubts about the
maintenance of it should be followed up, and
to the extent necessary, corrective action
should be taken.

Senator Byrp. The Senate and House, the
Senate has approved and a House Armed
Services Committee has strongly recom-
mended against recomputation of military
retired pay. Would you give the Committee
your views on this subject?

Secretary RICHARDSON,. This 15 a matter on
which I have had some preliminary briefing,
and I know that the problem essentially is
one of a feeling on the part of many retired
personnel that their retirement benefits
should be calculated on the basis of current
pay scales versus the very substantial costs
that this would involve. I know that other
thought has also been given to the retire-
ment system generally, but I don't have a
clear view on this.

The question of action In the next Con-
gress and budget levels were, and have been
among the questions that have had very con-
siderable attention by Secretary Laird in
the last few weeks, and I believe that the
resolution of that deliberation will be re-
flected In the budget submitted by the Presi-
dent later this month.

Senator Byrp. Do you support a continua-
tion of the B-1 bomber program particularly
in view of the severe losses of our B-52s in
Vietnam?

Becretary RIcHARDSON. Based on what I now
know, and again subject to the kind of thing
we were talking about earlier, in the context
of competing claims and trade-offs, I would;
yes.

The losses, if we are talking in the context
of strategic nuclear capability, the losses
that have been experienced in North Viet-
nam have been such as to indicate that a
very significant proportion of the bombers
would get through and, of course, if we are
talking about the delivery of nuclear weap-
ons, the proportion could be very much lower
than in fact it was in North Vietnam and
you could still have an effective intercon-
tinental strategic weapon.

Senator Byrp. Do you support the concept
that our major combat and naval vessels
should have nuclear propulsion plants?

Secretary RicHARDsoN. This is a question,
a point that was made a moment ago with
respect to aircraft carriers by Senator Thur-
mond. I agree in general with the desira-
bility of utilizing the most modern capabili-
ties to propel ships as well as in other re-
spects. I would want to, in terms of the
broad extension of nuclear propulsion to the
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Navy. I would have to look at considerations
of cost, incremental contributions to speed,
whether the factors are being freed from de-
pendence on refueling, recognizing that the
vessel or the fleet still requires resupply for
some other purposes anyway, including am-
munition and food, and so these are all
things that again bring us back to the com-
plicated problems of what we can afford and
what are the trade-offs between a desired
capability and cost.

Senator Byrp, What arrangements would
you like to see worked out between the Ex-
ecutive and Legislative branches of Govern-
ment to insure greater coordination and un=
derstanding in regard to the commitment of
the United States troops to combat on for-
eign soil?

Secretary RicHARDSON. I am not prepared,
Benator Byrd, to speak in terms of specific
arrangements. In general, I think that there
should be maximum consultation. I think
that the history of the last several years have
reinforced this feeling.

Senator BYrp. The Senate last year passed
legislation, I assume it will be introduced
again this year, specifying that if U.S. troops
are used that they can only be used without
the consent of Congress for 30 days. At the
end of that time if Congress has not ap-
proved the use of the troops then they would
be withdrawn. Would you favor legislation
which would give the Congress the final say
on any permanent, on any extended, disposi-
tion of troops; I am not speaking of an emer-
gency matter, but I am speaking of any
permanent use of troops or long term use of
troops, I should say.

Secretary RICHARDSON. In principle I cer-
tainly would favor giving the Congress that
kind of ultimate voice. I would want to look
very closely at the language of any such
legislation.

Senator Byrp., You would approve it in
principle, however.

Secretary RICHARDSON. I approve in prin-
ciple the point that where permanent com-
mitments of U.S. forces is concerned, the
Congress should be brought into the act and
have an ultimate voice. But,it is—you get
into rather vague terms, and so I would
have to look at the language.

Senator Byrp, I think you are quite right
insofar as the detalls are concerned. I was
trylng to establish your view, however, as
to a matter of principle.

Becretary RICHARDSON. Yes.

Senator Byrp. Not the detail of it but as
a matter of principle.

Becretary RicHARDSON. And I think I have
already said that as a matter of principle
I do believe that the Congress should have
& voice in the long term or permanent com-
mitment of U.8. forces overseas. I want to
be left a little room for the question of
whether I think any given formulation is
not, legislative formulation may not be more
trouble than 1t is worth is what I mean.
It may be, In other words, that I would
conclude that the general proposition is
one that while it should be obeyed is not
readily capable of being embodied in legis-
lation. That I am not clear about at this
point.

Senator Byro, I don't know what you mean
by more trouble than it is worth. When we
are dealing with the use of American man-
power, trouble, on the part of us in the
Congress and those of you in the Executive
Branch, should be the least consideration,
it seems to me.

Secretary RICHARDSON. Well, I meant by
that In terms of the kinds of controversies
that might arise out of its interpretation
because I would have to look at the lan-
guage to see if I thought it was clear enough
to be applied in practice. I have seen—I
think I had better stop there.

Senator Byrp. We have military base
agreements with Spain and Bahrein, with
Portugal, among others, and in the past all
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of these commitments, agreements—strike
the word commitment, all of these agree-
ments, have been made unilaterally without
reference to the Congress.

In your judgment, as the prospective Sec-
retary of Defense, should agreements such
as we have with Spain and Bahrein and Por-
tugal be referred to the Congress, the Senate,
as a treaty or to the Congress for its
approval?

Secretary RICHARDSON. Briefly, I don't be-
lieve that those agreements should be re-
ferred to the Congress as a treaty for formal
ratification. I believe that the Congress
should be informed.

The only one of those agreements that I
had anything directly to do with was the re-
cent extention of the Spanish bases agree-
ment, and I recall touching on this question
at the time with the—in testimony before
the Committee on Foreign Relations, and
In general, as I recall, we undertook to give
the Committee full information about
this, and to take into consideration the
views of the Committee, but that if there
were no commitment in the agreement to the
use of U.S. forces or if there were no un-
dertaking on the part of the United States
to assist the country where the bases were
located, that it would be inappropriate in
the circumstances to classify the agreement
as a treaty and thus make it subject to rati-
fication.

Senator Byrp. You feel then that the Exec-
utive Branch, whether it be through the
Department of Defense or the Department
of State, as the case might be, or both, you
feel that the Executive Branch should con-
tinue as they have in the past, to make
whatever agreements they wish in regard
to military bases without reference to a vote
of the Congress.

Secretary RIcHARDSON. Well, of course,
there are votes of the Congress involved.
There was a great deal of discussion and ne-
gotiation with the Committee on Forelgn Re-
lations with respect to the Spanish bases.

Senator Byrp. Let me interrupt you there
for just a moment, if you will. Was the
Committee on Forelgn Relations satisfled
with just to be briefed as you briefed them?

Secretary RicHARDSON. I believe they were
satisfied in the end. I think Senator Ful-
bright personally opposed the continuation
of any bases agreement but I think in gen-
eral he felt that the Committee had had
full opportunity to consider the matter, and
that they had been fully informed and, of
course, they would be involved in any event
in Congressional action in regard to the
support of the bases through appropriation
and so on.

Senator Byrp. Yes, and that brings up the
very important point, You are aware, of
course, that the Senate passed a resolution
requesting that the agreement with Bahrein
and Portugal be submitted to the Congress.
That was not done. Now the Senate, the
Congress does have recourse, as you men-
tioned. It can cut off the funds but that is
a very drastic action, it is a very drastic
action.

I supported the proposal by Senator Case
requesting the Administration, the Executive
Branch, to submit those agreements to the
Congress for consideration and approval. I
thought that should be done. When it wasn't
done, Senator Case then presented legisla-
tion in the Senate to cut off the funds. Well,
I did not support that because I felt that
the agreement had already been made, and
the Case proposal was too drastic a step in
my judgment at that point, to vote to cut off
the funds.

I was hopeful that as a result of what the
Senate did in passing the resolution urging
the Executive Branch to submit these agree-
ments to the Congress, that in the future
they would do so. So I was willing to vote
against Senator Case’s proposal on cutting
off funds but, as you say the Congress does
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have that right but it is a drastic right, it is
a drastic step to take. It is a step that many
of us, at least I, do not like to take, but I
feel very strongly that the Executive Branch
has got to get out of the idea one of these
days that it can do whatever it wishes in
regard to establishing agreements and bases
and making commitments to other countries
in the name of the American people without
submitting that to the Congress. I wanted to
get your view because you will play a very
vital role in this thing. You will be Secretary
of Defense, you will—the negotiators for the
Spanish bases, for example, will be under
your command or at least there is a general,
I believe, who negotiated it before. So I am
tremendously interested in your position on
it and, as I take your position, you feel that
none of these should be submitted to the
Congress.

Secretary RiceHarpson. Well, I don't know—
these might include some possible agree-
ments that I would agree——

Senator Byrp. I am speaking of, you know
what I am speaking about, bases like Spain,
Bahrein, the Azores, matters of that type.

Secretary RicHARDSON. Let me read to you,
Senator Byrd, what I sald to Senator Ful-
bright who asked “Can you give to this Com-~
mittee a positive statement of your position
with regard to submitting an agreement or
extension involving over $100 million to the
Senate as a treaty? I suspect from what you
say you do not have any intention to do so.
All I want to do is make it clear, I would
like a positive statement so that there is not
any uncertainty about the position of the
Administration on this. Could you do that?"”

I said: “Mr. Chairman, subject to con-
sultation with Secretary Rogers and his pos-
sible desire to discuss the matter with the
President I can only say this: We do not
now propose to submit the extension of the
agreement to the Senate for its advice and
consent. We do not propose to do so because
we do not consider that any element of the
agreement would constitute a commitment
on the part of the United States for the use
of its military forces such as to be an ap-
propriate subject for the advice and consent
of the Senate.

“My own view 1s that if we were to submit
it to the Senate for its advice and consent we
would be, in effect, opening up a whole range
of contractual arrangements between this
government and other governments for rati-
fication which we do not think belong in that
category.

“My assurance further to you is that we
do not intend to enter into any agreement
of the character that would be appropriate
for ratification. We do not intend to enter
into any mutual security arrangements with
Spain or to be obligated in any way to use
our forces on behalf of Spain simply because
we have extended our rights to use the bases.
In order to satisfy you on that point we will
be glad to show you the language that we will
have negotiated before it is finally signed and
made binding upon the United States.”

Senator Byrpn. Well, all you are saying is
that you will make a decision as to what is
appropriate and not appropriate to submit
to the Congress. I happen to be a strong
supporter of the Spanish base agreement, I
supported it in 1854, I think that was the
date it was originally enacted. I think it is
very important in our military, in our defense
structure.

But for the prospective Secretary of De-
fense to say to the Congress that he will
make & judgment as to what should or should
not be submitted, agreements are being made
with foreign countries, we have a great many
American military personnel in those areas.

‘We could very easily be involved in military
activity. If civil war would break out in those
areas, many things could happen, and I
would think that you should re-examine your
position In regard to this.

We all know the State Department does
not want to do it. We all know that anyone in
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the Executive Branch prefers to make their
own declsions and not have to bother with
anybody else. That i1s human nature, all of
us want to do that.

But I don't see how we are going to have
the proper relationship between the Execu-
tive Branch and the Congressional Branch,
and each of us have the opportunity to
adhere to our responsibilities, if in matters
of this consequence, and I think they are
matters of consequence, you, as the up-
coming Secretary of Defense, state the posi-
tion that you do on these treaties, on these
agreements.

Becretary RicHARDSON. I can only say,
Benator, that in my view the healthlest
relationship between the Executive and legis-~
lative branches is maintained when each
preserves the prerogatives and the jurisdic-
tion accorded to it by the Constitution.

Senator BYrp. Amen.

Secretary RicHArRDSON. The issue here is
whether the agreement is an appropriate
subject for advice and consent of the Sen-
ate. That, in turn, furns on whether or not
it 1s or should be treated as a treaty, and I
don't think that I would be serving my re-
sponsibilities in the Executive Branch, in
effect, to sit here and say to you that I will
glve away centuries of, I mean decades of,
negotiation between the Executive Branch
and the Executive, and the Legislative
Branch over issues of executive agreements
and so on.

As the Senator knows better than I, this
has been the subject of a great deal of dis-
cussion for as far back as the history of the
Republic.

Senator Byrp. One reason that we have
had such great difficulties in the last 10
years In Southeast Asia is that the Execu-
tive Branch has assumed too much authority
or the Congress has on its own Initiative
given up too much of its own responsibilities.

What you are doing in your earlier state-
ment that the Congress had recourse, what
you are doing is Inviting the members of
the Congress or putting us into a position
where the only thing we can do is to vote
down the appropriations for these bases and
I don't want to do that.

Becretary RicHarpsoN. No, I don’t quite
wish to leave it on that footing, Senator
Byrd, but what I was saying with respect
to the Spanish bases is, what I was trying
to say in the testimony that I read to you
just now, and not only that but discussions
with Senator Fulbright was “Mr. Chairman,
we, representing the Executive Branch, do
not believe that we should allow to be estab-
lished as a precedent a requirement that this
kind of agreement must be submitted for the
advice and consent of the Senate.”

That does not mean that we want to go
ahead unilaterally in deflance of the views
of the Senate.

Senator Byrp. That is what you have done.

Secretary RricearpsoN. I do not believe in
the case of the Spanish bases agreement we
did that. We consulted a great many people,
and when the agreement was finally adopted,
I am not sure whether there was some vote
or other at that point, but at any rate when
it was finally done it was on a footing which
I think had satisfied Senator Fulbright, that
was generally supported by the Congress.

And so what I am saying to you in effect
is no, I don't think we ought to go barging
in in disregard of congressional attitude in
a matter of this kind. But, on the other hand,
I don't think that we ought to lightly relax
the lines that have been drawn historically
as between what is and what is not classifi-
able as a treaty.

Benator Byrp. Well, you have been Under
Becretary of State, and you are a very able
lawyer, where do you draw a line between
what should be a treaty and what should be
an agreement. It is a matter of interpreta-

CONGRESSIONAL RECORD — SENATE

tion and judgment on the part of the Execu~
tive Branch, is it not?

Secretary RIcHARDSON. In the first instance,
if the Executive Branch concludes that an
agreement is not a treaty because it does
not embody the elements that have tradi-
tionally been considered to be earmarks of
& treaty, then presumably we have to pro-
ceed on that basis. One could imagine vari-
ous possible ways of challenging this but I
think it is intrinsically the situation where
we will have to make a call in the first in-
stance.

Senator Byrp. This is a very healthy dis-
cussion today, at least it is enlightening to
me. It certainly indicates that the new Sec-
retary of Defense is not going to voluntarily
submit any of these agreements to the Con-
gress, and I think it 1s golng to force the
Congress to go to lengths that I would be
very reluctant to see it go to and that is to
cut off funds.

Now, what steps do you propose taking in
the Department of Defense to reduce the pos-
sibility of overruns in military procurement
contracts?

Secretary RicHarpsoN. I would certainly,
in the first instance, want to follow up the
kinds of initiatives that were taken in the
last two or three years by Secretary Lalird
and Secretary Packard. The most important
of these, I think, was the declsion to drop
the package procurement approach, to in-
sist upon adequate engineering tests, de-
velopment of prototypes which could be
trled out before a declsion was made to
proceed with large scale procurement.

This has, I think, proved to be a protection
against overruns or excesses in cost beyond
the terms of the contract in the case of
recent major Alr Force procurements par-
ticularly, and I belleve from what I have
learned so far that these are examples of
where the reforms initlated by Secretary
Laird and Secretary Packard have been most
fully carried out.

I think we need also to take the approach
of design-to-costs as a way of holding the
line, and I think we need to follow such other
measures or intensify them as were recom-
mended by the Blue Ribbon Commission
which included, for example, better trained,
higher level project managers and, finally,
I think we need as part of the means of
reinforcing the integrity of the whole process,
to stand firm on the enforcement of our
contracts.

Senator Byrp. Mr. Chairman, I will be glad
to yleld some time to someone else. I have
taken a lot of time.

The CHAIRMAN. I think I have some ques-
tions here, I don’t know of any other ques-
tions, I think we will drive hard right on.
Senator Hughes, do you have some more
questions?

Senator HucHES. I think Senator Byrd is
thoroughly covering the fleld and I will just
let him have the ball game.

The CHAmRMAN. That is what I am doing, he
is doing a good job too.

Senator HucHES. I was curious, Mr. Chalr-
man, a newspaper reporter told me that a
Grumman advance of $18 million by the
Navy, they had asked for 10, and after they
got the advance they paid a £8.56 million
Christmas bonus to their employees. I
haven't had a chance yet to check that out.
I hope, sir, that you would check it out and
see If somehow we are paying a Christmas
bonus in advance on a contract or——

Secretary RicHArpsoN. We have checked 1t
out. I only know that the advance in ques-
tion was one that covered work done by
Grumman under the terms of the existing
legislation permitting the Navy to do this.
But I will certainly look into it.,

Senator Hueues. That is what I thought,
too. I was surprised when I got that infor-
mation. I don't know what the facts are.
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Benator Byrp. I might say, if the Senator
from Iowa would yleld, I have a serles of
questions on' that point that I eventually
will get to.

L] L] L] L] L]

The CHAIRMAN. Senator Byrd.

Senator Byrp. Mr. Chairman, I think the
distinguished Senator from Georgia has some
questions.

The CHAIRMAN, All right.

Senator NunnN. Mr. Chairman, I just have
one gquestion.

Continuing the line of questioning that
Senator Byrd was exploring a minute ago
about the distinction between a treaty and
an agreement, which is all important so far
as the Congressional role and responsibility
is concerned, you made reference, I belleve,
as I understood it, to at least a partial dis-
tinction being one of whether America was
committed under the contract in question,
whether it be a treaty or agreement,
whether America is committed to support
the particular party to the agreement with
troops.

This may be a partial definition, but what
I am asking is for you as a very distinguished
attorney and graduate of Harvard law and
also with conslderable experience In the State
Department to give us is your understanding
of the legal distinction between a treaty and
an agreement.

Becretary RicHarpsoN. I appreclate the flat-
tering preamble to that question, Senator
Nunn, but I am too good a lawyer to try to
give you an off-the-cuff answer. Let'ssay I am
a good enough lawyer to know that I am not
that good an international lawyer, and I
would have to beg the indulgence of the
Committee and seek the opportunity to sup-
ply the answer for the record.

Senator Nunw, Well, is one of the distine-
tlons whether or not American troops are ob-
ligated under the particular contract in
question, is that one of the distinctions as
you see it?

Secretary RicHArRDSON. Yes. And to put it
the other way around, I think that a commit-
ment by the United States to come to the as-
sistance of anosher country under any other
circumstances whatever is a commitment
that ought to be subject to the advice and
consent of the Senate under the treaty power.

Senator NUNN. If we have an obligation to
come to the assistance of another country
you would consider that to be a treaty. When
you consider assistance, do you consider that
economic assistance?

Secretary RicHArRDsoN, If it were an obli-
gation, yes. In other words, if we had bound
ourselves to provide assistance in the event
of an attack on another country then I would
say that that ought to be subject to treaty,
whether the assistance took the form of eco-
nomic aid, materiel or troops.

Senator NunN. Would you be able to sup~
ply for the record a definition?

Secretary RicHArDsoN. Yes, I would. If it
doesn't turn into a text. I will try to get a
reasonably suceinct exposition on the point,
for the record.

Senator NUNN. Mr. Chairman, I will yield
to the Senator from Virginia.

The CHAIRMAN. All right, I recognize the
Senator from Virginia. The Chair recognizes
the Senator from Virginia.

Senator Byrp. I want to make just one
comment and then I plan to yield to an-
other distinguished Senator. I think the point
raised by the, pursued by the, distinguished
Senator from Georgia is a very imvortant
one, and I hope that and expect that the
Secretary will submit to the Committee a
definition giving a distinction between a
treaty and an agreement so that the Com-
mittee will have some idea as to where we
might stand on this very important matter.
As I understand it, Mr. Richardson, you plan
to do that.
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Secretary RICHARDSON. Yes.

Senator Byrp. Thank you, sir.

The CHAIRMAN, All right, we recognize Sen-
ator Byrd.

Senator BYRD, Mr. Secrethry, in view of the
forthcoming mutual force reduction talks in
Europe, what do you see as the basic inten-
tions of the Soviet Union toward Western
Europe?

Secretary RICHARDSON. I don’t belleve that
I can adequately address the question of
Soviet intentions at this stage, Senator Byrd.
I think that fron: the perspective of the De-
partment of Defense the crucial questions
arising in the context of mutual and bal-
anced force reductions would involve the
actual capacity of Western forces in Central
Europe, and I think our concern in the De-
fense Department must be with the assurance
that if there are any negotiated withdrawals
that these are truly reciprocal. We do not
find ourselves at a disadvantage, and I can
only infer that the Soviet Union at least sees
the potential benefit to both sides of a reduc-
tion of our respective investments in main-
taining present force levels.

Senator Byrp. You feel that our chief con-
cern should be not with Sovlet intentions
but with Soviet capabilities?

Becretary RicHARDSON, Yes. I don't mean
we should not be interested in Soviet inten-
tions but obviously they are far more dif-
ficult to be sure about than thelr capabilities.

Senator Byrp. What is your view on the
granting of amnesty to draft dodgers and
deserters?

Secretary RicHARDSON, I would be opposed
to it.

Senator Byro. In light of the record of the
Soviet Union for breaking international
agreements and treaties how confident do you
feel that the SBoviet Union will abide by the
terms of the SALT treaty and the related
interim agreements.

Becretary RIcHARDSON. I don't belleve that
we should proceed on the basis of optimistic
trust that the agreements will be observed.
I think we should not enter into any agree-
ment in the area of strategic arms limitations
as to which we do not have substantial
ability to satisfy ourselves that the agree-
ment is to be carried out.

Senator Brep. Would it be accurate to say
then that you do not have too much con-
fidence in the Soviet Union abiding by the
agreements?

Secretary RIcHaARDSON. I would rather not
try to characterize my expectations toward
Soviet actions. I think that the point Is
simply that I do not belleve that we should
prudently enter into an agreement whose
execution depends wholly on optimism that
the other side will choose to carry it out. I
think we ought to be in a position, given the
portentous risks involved in this context, of
being confident that we have the means of
informing ourselves as to the fulfillment of
the agreement.

Senator Byrp. Yesterday, in reply to one of
my questions, you identified the principal
threat to U.8. security in the 1970's as being
Communist Russia. Now, do you agree with
the assertion that Russia is developing supe-
riority in ICBM's?

Secretary RiceHArRDSON. They have certainly
developed ICBM's with heavier warheads
than any we have, but the question of
superiority of ICBM's involves, as you are
aware, a number of other variables and I
am not clear enough at the moment about
Just what is on the public record on this sub-
Ject to feel confident of going any further
at this point. I would just leave it, I think,
as a proposition that putting aside numbers,
is the fact that the Soviet has bigger ICBM's
does not in itself establish superiority.

Senator Byrp, The Blue Ribbon Defense
Panel, the minority on that panel, made this
assertion, “That there is convincing evidence
that the Soviet Union seeks a pre-emptive
first strike capability.”
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Do you agree with that statement?

Secretary RicHARDSON. I can't add to what
we discussed on that point this morning
when you referred, I think, to earller state-
ments by Secretary Laird. The minority views
of the Blue Ribbon Panel were written be-
fore any SALT agreement, and they dealt,
they state an ambiguity with respect to what
the 53-8 development might portend.

Senator Byrp, You feel that the SALT
agreement have changed the Soviet Union's
capability for a first strike?

Secretary RicHarpsoN. I think they have
changed the basis on which to make an esti-
mate of whether or not the Sovlet Union
was pursuing that capability. I think to put
it another way, the willingness of the Soviet
Union to enter into an agreement limiting
numhbers, so far as it goes, points in the
direction away from the effort to seek a first
strike capability. There are other things they
might do In association with their large
weapons systems that could point the other
way. I think it is a matter that consequently
we have to be very continually alert to.

Senator Byrp. But your own thinking is
that there is not now convincing evidence
that the Soviet Union seeks a pre-emptive
first strike capability.

Becretary RicHarpson. I think that puts
it very well. I would say to that question
the answer is yes.

Benator Byrp. It puts your views well.

Secretary RICHARDSON, Yes.

Senator Byrp. ‘“The convergence of a num-
ber of trends indicates a significant shift-
ing of the strategic military balance against
the United States and in favor of the Soviet
Union.”

Do you concur in that statement?

Secretary RICHARDSON. Only if the state-
ment is intended to refer to what would hap-
pen, the language I think you used was
“indicates a shifting”, there cetrainly has
been a process of shifting. I don't think the
process has gone as far as the question im-
plies. It could happen, and this is one of the
things that has to be looked at in SALT
context and is obviously important in the
context of the continuing investment of
the United States in technological develop-
ment, testing, and new weapons systems.

Senator Byrp. I would like to read that
question again, which is this: “The converg-
ence of a number of trends indicates a sig-
nificant shifting,” a significant shifting, “of
the strategic military balance against the
United States and in favor of the Soviet
Union.” And my question was, do you agree
or disagree with that assertion?

Secretary RicHarpsoN. Well, perhaps I have
read it or listened to it too cautiously. If the
question simply means have the Soviets been
galning relatively in strategic capability vis-
a-vis the United States, the answer is yes.

Senator Byrp. Do you agree with the asser-
tion that the Soviet—there has been a rapid
expansion of Soviet naval capability?

Secretary RICHARDSON. Yes.

Senator Byrp. Could you give your own
view of the—we hear a great deal these days
about the, military-industrial complex, could
give your own views as to your feeling in that
regard?

Secretary RicuarDsoN. There is, of course,
& necessarily and desirable continuing rela-
tionship between the Defense establishment
of the United States and those various sup-
pliers who have to be called upon to pro-
duce the things that we need for our defense.
I think we need to be vigilant that this con-
tinuing relationship not become an Incestu-
ous one. We need to keep constantly in view
the overall interests of the people of the
United States and the security of the United
States, recognizing that the strength of our
economy is an integral part of our national
security. We need to have in view the con-
siderations touched on earller today with
respect to civillan control of the military es-
tablishment. This means I think, that there
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must be exercised a kind of partnership be-
tween the Congress and the Executive Branch
and in the latter, people who like myself
or Secretary Laird, serve whal is in a sense
a tour of duty as civilian officers in the mil-
itary establishment, to guard against the
distortion of judgment that may come from
people who because of their deep commit~
ment to the military system or to a mil-
itary production entity have—without charg-
ing any il will to them, may nevertheless
lack some degree of objectivity, and I think
that these—I think it is important to keep
& sharp eye on the situation.

Senator Byrp. You do not agree, I take it
then, with the criticlsms, speaking general-
ly, the criticisms that have been made of
the military-industrial complex?

Secretary RicHARDSoN. I think they have
been overstated. There is a conspiratorial im-
plication in a lot of these criticisms. My view
iz that, in fact, both the military people in-
volved and the industrial people involved
are overwhelmingly people who are trying
to do a job and who are patriotic citizens,
and who are not trying to advance their own
selfish interests at the expense of the public
interest. If they do that at all, it is not will-
fully or through malice but because of the
basic proposition that we refer to that in
HEW as Mile's Law which goes, how you
stand depends on where you sit.

Senator BYRD. The minority on the Blue
Ribbon Panel sald this:

“However one may view the balancing,”
or speaking now of the strategic forces, “no
informed person now denles that the period
of U.S. superiority has ended.”

Do you agree or disagree with that?

Secretary RIcHARDSON. I agree with that.

Senator Byrp. Do you think It is better
that the superlority has ended?

Secretary RIcHARDSON. I think that, I will
put it this way, I think it is not all bad.
So long as the United States had a decisive
margin of superiority that could In itself
contribute to international stability and I
think it did. But I think it was intrinsical-
ly a situation that could not last forever.
It seems to me that the Soviet Union, in
the fact of that situation was bound in due
course to seek to catch up, and if we had
sought to maintain the margin of superior-
ity had as of any given date, let us say, 1959
or '60 or '61, we wouldn't be, I think, having
to spend vastly more on our weapons sys-
tems. We would be adding more and more
ICBM launchers, and so on, without any pro-
portional contribution to our national secu-
rity.

Iy think what we are faclng now is essen-
tlally a different era in which it has now be-
come important to recognize that deterrent
capabllity rests to a large degree upon the
ability to deter a first strike and that it is
in the interest of both sides to limit national
Investments in weaponry that simply adds
an effect to a capacity for overkill,

Senator Byrp, Mr. Richardson, what is your
philosophy toward loaning money to finan-
cially troubled defense contractors?

Secretary RicuARDSON. I belleve that there
are provisions of law that deal with this, and
one is in the Defense Production Aect and,
in effect, directly deals with loans as such in
the formal sense. I don't believe that this has
been invoked much, if at all.

Then there is provision, at least in the
case of ship construction, for the kind of—
no, I guess it goes beyond ship construction,
for advances under a contract. I think what
this covers is a situation where progress pay-
ments might in the ordinary course amount
to 80 percent of the value of the work done,
and the other 20 percent is withheld. Under
this advance authority the balance may be
also in effect lent to the contractor subject
to Interest payment requirements and so on,
in order to enable the contractor to keep the
work going. So when you ask me what is my
philosophy toward it, I would say I think
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there might well be situations {n which we
should invoke the legal authority tl:at does
exist and I hope that this would be sparing,
and in general, of course, I would far prefer
to see us deal with suppliers who can finance
construction or production through their
own working capital.

Senator ByYrp. Do you think there should
be & limitation on the amount of loans that
mey be made to defense contractors?

Secretary RicHARDSON. I think there is &
$20 million limit in the first act I referred
to and, in the second instance, the amount of
an advance would be limited inherently to
20 percent of the work done to date. I don't
have any sufficient information to answer the
question where there ought to be any further
limitations beyond these,

Senator Byrp. Do you favor or oppose the
Lockheed loan?

Secretary RicHarDsoN. I don’t know much
about it. That was not, I believe, a loan in
which the Defense Department was involved.
The planes in question were civillan planes,
and I don't really Know.

Senator Byrn. What is your general phi-
losophy on it, your general feeling about 1t?

Secretary RicHARDSON, My general feeling
is that from the standpoint of defense pro-
curement we should insist upon fulfillment
of contracts and oppose ballouts of suppliers
or contractors. I think we have a lot more
riding on this in terms of confidence of the
public and Congress in the procurement proc-
ess generally than we are likely to gain by a
ballout in any given case. Put it the other
way around, I think we need to operate on
the basis that makes clear that the terms of
our contracts are to be carried out as far
as we can have any power to require them.

Senator Byrp, Well, your general view is,
your view is, then that the Defense Depart-
ment should hold the defense contractors
to the contracts they agreed to, is that it?

Secretary RIcHArRDsoN. Yes. Definitely.

Senator Byrp. Do you plan to see that that
i5 done when you become Secretary of De-
fense?

Secretary RICHARDSON. Yes, This is also
a matter which you may wish to discuss
with Mr. Clements when he appears before
you. I think we see eye to eye on it.

Senator BYrp. Well, ultimately, of course,
it is the Secretary of Defense who will make
the ultimate decision.

Becretary RicHARDSON, Oh, yes——

Senator Byrp. I wanted to get the view of
the Secretary of Defense.

Secretary RicHARDSON. I appreclate that.
I feel that I have given it to you. But I
just wanted to add the point that this is
also the view of the deputy secretary, assum-
ing we are both confirmed who will, because
of the business expertise, that Benator
Bensen referred to, be relied upon very
extensively on my part for his contribu-
tion in this area.

Senator Byrp. Mr. Richardson, if you are
confirmed as Secretary of Defense will you
provide to the appropriate committees all
information and data that the committees
deem necessary to adequately evaluate the
requirements and utilization of funds?

Secretary RICHARDSON, Yes.

Senator BYrp. That will be all iInformation
and data the committee deems necessary, not
what the Defensi Jepartment might deem
necessary.

Secretary RICHARDSON., Well, I suppose I
ought to in the interests of caution enter
a note that there may be, I suppose I might
leave the reservation, that there might be,
some argument over the scope of a require-
ment by the committee, but, in general, in
terms of the burden on clerical work and
so on, we might want to try to convince the
committee that with the data in the form
we have it was adequate for the purpose
rather than producing it in a different way.
But in general I would certainly agree.
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Senator BYrD. You certalnly may try to
convince the committee. Let's assume you
don't convince the committee.

Secretary RicHArDsON. Well, I think this is
theoretical. My general approach is one in
which I would want to be as cooperative as
possible.

Senator Bygro. I don't think it is hypothet-
fcal at all. I am the only member of the
Senate to serve on both the Armed Services
Committee and the Finance Committee and
I remember the Finance Committee had
grave difficulty in getting some information
from HEW when you were Secretary of
HEW, so I do not think it is a hypothetical
question.

I think the committee is entitled to know
whether you will or will not submit to the
committee Information and data that the
committee feels is necessary to do our duties.

Secretary RicHarpson. Well, yes, the an-
swer is yes.

Senator Byrp. Fine. Let it stand if you

wish.
Secretary RICHARDSON. As to the Finance
Committee and HEW, we never refused to
provide any information, we were slow about
it at times.

Senator Byrp, You just did not provide
it.
Secretary RicHARDSON, I don't believe there
is any case where we did not furnish any
information.

Senator Byrp. I am reminded very speci-
fically that Senator Ribicoff, I think it was
six months or four months before he got it,
and he didn’t get what he wanted when he
ot it.

- Secretary RIcHARDSON. Well:

Senator Byrp. We will forget the Finance
Committee and HEW.

Let me ask you this again: Mr. Richard-
son, will you, if confirmed as Secretary of
Defense, provide to the appropriate com-
mittees all information and data that the
committees deem necessary to adequately
evaluate the requirements and utilization of
funds?

Secretary RICHARDSON. Yes.

Senator Byrp, Do you feel, Mr. Richardson,
that you would favor eliminating some lower
priority programs entirely from the budget or
would you be trying to stretch out many pro-
grams to meet the defense program?

Secretary RicEARDSON. I think we are going
to have to make some eliminations and con-
solidations. As I said earlier, because of these
hearings my general view is that we should
try to maintaln our existing military capa-
bility in general and we should try to keep
it, taking into account technological change
and so on, at least at its present level sub-
ject of course to any subsequent agreement,
and to do that is going to take a lot of
effort, I believe, to make more efficient use
of our resources, including our manpower.
And this I would expect will mean that we
will get rid of some things in order to focus
on higher priorities.

Senator Byrp. What is your personal opin-
ion of an all-volunteer military force?

Secretary RicHARDSON, I think it is a valid
ohjective. I think in a country of this size
it would be virtually impossible in peacetime
to administer a draft requirement to flll
places in the Armed Services requiring quite
high levels of skill. It is one thing to operate
on an universal service requirement where
the principal elements of the Armed Forces
are relatively untrained ground troops, but in
this country, in the foreseeable future, as we
had a draft and continued to rely on it it
seems to me it would almost inevitably be
inequitable in application because a rela-
tively small proportion of young men would
be Inducted, and so I think it is very im-
portant to seek to make the all-volunteer
force work If we possibly can.

Sentor BYrp. Manpower costs broadly de-
fined presently comprise approximately two-
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thirds of the entire U.S. defense budget. On
the other hand, the Soviets spend 25 to 30
percent of their budget on manpower. How
are we going to provide for the necessary
weapons systems, tanks and guns, and what
have you with such a high percentage of the
budget going to personnel costs?

Secretary RicHampsoN. I can only say it
is going to be very difficult, and this does
mean that we, as I sald earlier, have got to
seek economies wherever possible in other
directions including the use of manpower
itself. It means that we may be able to, we
should, seek some reductions in numbers of
uniformed personnel where this can be done
without reduction of combat effectiveness, I
am sure a lot of effort has already gone into
this and I don't want to seem to imply that
we can squeeze out very large numbers of
people in military superstructures or support
units but I think we have got to look at that
again and get out those we can, and I think
we ought to continue the effort to identify
functions that can be performed by civillans
and I think we also need to make optimum
use of technological means of labor saving,
that kind of thing.

Senator BYrp. You have in mind, I take it,
to perhaps reduce the number of miiltary
personnel which now stands, as I recall, at
24 million, and you are looking toward re-
ducing that figure.

Becretary RicHarpsonN. Yes, but as I have
indicated at each point where this has come
up, I would hope that this could be accom=-
plished through the kind of means I have
referred to, and not at the expense of combat
capability. I would struggle very hard to find
ways of reducing costs and reducing numbers.

To put it another way, I would be very
reluctant to reduce manpower by eliminating
divisions or by eliminating alr squadrons en-
tirely. As I have sald earller, I think we
might. One of the directions I think it would
be worthwhile to look into would be the
possibility that some units would be main-
tained at less than full strength with des-
ignated reserve personnel slotted for posi-
tions that would bring them up to strength
quickly. If that could be done to the extent
that that is feasible, it would be an appli-
cation of the total force concept that might
allow us to rely to a somewhat greater extent
on reserve personnel and to a somewhat lesser
extent on regular personnel.

I am simply saying these are the kind of
places that I would look to first rather than
Jjust chopping off combat units.

Senator Byrp. Well, are you concerned
about the manpower costs in relation to the
higher percentage of the defense dollar that
it consumes?

Becretary RicHArDSON. Very much so.

Benator Byro. You mentioned several times
today that recommendations would be sub-
mitted to the Congress in regard to the all-
volunteer force and at one point or several
points I asked you if you mean in relation
to money and, as I recall, you answered yes.

Now, if the defense dollar now takes two-
thirds for manpower costs, and you have
plans for additional expenditures along that
line, won't that further shrink the amount
of money which would be avallable for ac-
tual defense?

Secretary RICHARDSON. Yes. Well, I would
hope we could stabilize the ratlo of the de-
fense dollar that goes into manpower at
roughly its present level.

Benator Byrp. What you say s very high at
its present level?

Secretary RicmarpsoN. Well, I think we
have got to fight hard to keep it from getting
any higher. If we can reduce it so much the
better, so then pursuing what I said this
morning, if we are looking toward a period
in which we have a relatively stable total
dollar investment in military capability, then
we can improve that capability or main-
tain it only through combining a whole
series of measures that are designed to im-
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prove effectiveness and reduce costs simul-
taneously.

I don't belleve that it is likely to be any
one thing. I think it is likely to be the result
of, if we achieve this, of a whole series of
measures, some of which I have touched on.

Senator Byrp. But you are concerned, as I
understand it, you are concerned that man-
power related costs take two-thirds of the
defense dollar?

Secretary RICHARDSON. Yes.

Senator BYrp. General Bruce C. Clark made
this statement, and it touches on the gues-
tion by Senator Hughes earllier today, Gen-
eral Clark made this statement:

“To the best of my abllity each member
of my unit, regardless of race or other back-
ground, will receive promotions, assignments,
awards and opportunities based solely on
merit and ability.”

Do you agree with that statement?

Secretary RicHARDSON. Yes. I do.

Senator Byrp. SBo do I.

Now, he made another statement, the sec-
ond sentence of the first statement:

“Nothing will be denied because of race
nor will anything not deserved be accorded
because of race.”

Do you agree with that?

Secretary RicHarRDsON, Yes. I don't want to
be understood as saying that I don't belleve
we should be doing some things that in a
sense are deserved because of race; where,
for example there has been discrimination,
we should take steps to end it, where there
is a need for assistance In developing better
understanding between races, I think it is
important to do that kind of thing, and I
belleve some very good things have been done
along those lines.

Senator Byrp. I will read the statement
again so we will understand it:

“Nothing will be denied because of race
nor will anything not deserved be accorded
because of race.”

How do you answer that?

Secretary RicHARDSON. As I did before, I
agree with it.

Benator Byrp. You agree with it, fine.

Secretary RicHARDsON. What I added is
only by way of assuring that my answer
would not be misunderstood.

Senator Byrp. I don't think your answer
could be misunderstood if you answered it
with the one word, yes, “nothing will be de-
nied because of race nor will anything not
deserved be accorded because of race.”

Does that require qualification?

Secretary RicaarpsoN. I don't know that it
requires it. I felt that it would be useful for
the record to supply it.

Senator Byrn. Well, put your qualification
on it. If you don’t agree with this assertion,
what is your qualification?

Secretary RicearpsoN, It is not a qualifica-
tion, Senator. I can’t add to it—I think the
record at this polnt is perfectly adequate
on that.

NominaTioN oF ELLioT L. RICHARDSON To BE

SECRETARY OoF DEFENSE, JANUARY 11, 1973

The Committee met, pursuant to recess, at
10:05 o'clock a.m., in Room 318, Russell Sen-
ate Office Building, Senator John C. Stennis
(Chairman), presiding.

Present: Senators Byrd of Virginia (pre-
slding), Nunn, Tower, and Goldwater.

Also present: T. Edward Braswell, Jr., Chief
Counsel and Staff Director; Nancy J. Bearg,
Research Assistant; Doris E. Connor, Clerical
Assistant; George H. Foster, Jr., Professional
Staff Member; LaBre R. Garcia, Professional
Staff Member; John A. Goldsmith, Profes-
sional Staff Member; Don L. Lynch, Profes-
elonal Staff Member; Dorothy Pastis, John T.
Ticer, Chief Clerk; and R. James Woolsey,
General Counsel.

Senator BYrp. The Committee will come to
order. The hearings will resume on the con-
firmation of the Honorable Elliot L. Richard-
son to be Secretary of Defense.
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I yield to che distinguished Senator from
Arizona.

Senator GorpwATER. I am just here to
listen.

Senator Byrp. I want to say, first, since I
have been the member of the Committee to
ask the most questions at this hearing, I
want to say that it seems to me that it is very
important that confirmation proceedings for
these very high Government positions be
more than perfunctory. That is why I pre-
pared a number of questions for Mr, Richard-
son.

I want to say, too, to the nominee that I
want to cooperate fully with you, I want to
work with you and be helpful in any way that
I can to you and to the Defense Department.

I believe in a strong national defense. I
think it is vitally important. I am interested
in the philosophy and the thinking and the
Judgment of the nominee.

I want to review one question, Mr. Richard-
son, the last one, I think, that we discussed
yesterday before adjournment. I want to read
two statements, one statement is this:

“To the best of my ability each member of
my unit,” this is from General Bruce C.
Clark *“regardless of race or other back-
ground will receive promotions, assignments,
awards and opportunities based sclely on
merit and ability.”

I agree thoroughly with that statement and
I am wondering what your response is.

Secretary Rrcuarpson. I also agree thor-
oughly with it, Senator Byrd.

Senator Byrp. Now, General Clark also sald
this, with which I agree thoroughly.

“Nothing will be denied because of race
nor will anything not deserved be accorded
because of race."

Would you comment on that?

Secretary RicHARDSON. I agree with that
statement also. The only thing that I think
got us into a little bit of supplementary col-
loguy on that point yesterday was not an at-
tempt on my part in any way to qualify my
agreement with the statement. I simply
pointed out that to agree with the statement
is not at all inconsistent, In my view, with
those affirmative things that are done to
overcome the problems of discrimination.

Senator Byrp. I agree with that, but the
point I am trying to get clear is that you do
not qualify the statement, that you agree
with it without gualification.

Secretary RicHArpsoN. That s correct, I
agree with it without qualification.

Senator Byrp. I noted yesterday that the
Navy, for the first time, assigned a woman to
be trained as a pilot, and seven others have
been selected for officer candidate school, and
that brings to mind this question: What do
you feel is a proper role of women in the
armed forces?

Secretary RicHArRDSON. I belleve that
women should be asked to serve in all ca-
pacities that they can fulfill, and the only
question that could then arise might be with
respect to the physical requirements of their
particular role.

In general, I think that the move toward
the recognition of opportunities for women in
the armed services is a move that can help to
strengthen the all-volunteer force. We will
be, in effect, seeking the enlistment of women
for roles that they have not heretofore played
and this, of course, opens up a whole large
potential number of recruits,

SBenator Byrp. Do you feel that women,
either pilots or otherwise, should serve in
combat?

Secretary RicHArRDsON, I would like to re-
serve on that. There are a good many prob-
lems involved in this. Women have, of course,
served in combat effectively in the military
forces of other countries, notably Israel, but
there are a lot of problems associated with
it and I would rather not try to reach a de-
finitive judgment at this point.

Senator GoLDWATER. Would the Senator
yield?
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Senator ByYrp. I yleld to the Senator from
Arizona.

Senator GoLpwaTER. Just relative to the
Navy selecting a woman cadet, in 1942 I had
the first women serve in the Air Corps in my
squadron and they did as good a job as the
men, they were very fine pilots, their tem=-
peraments did not bother them, and strength
is not & necessary factor in flying, I just
wanted to mention that because I am not a
women's 1ib but I would just as soon fly with
them.

Senator BYrp. Thank you, Senator Gold-
water.

Mr. Richardson, you mentioned Israel. It
seems to me that is considerably different
from the situation we face in our country.
Israel is fighting for her life, and she requires
all of the manpower and women power that
can be made available, The United States
has not been in that position.

Under the present law the Congress has the
authority to recruit women for combat even
when it becomes necessary. Under the consti=
tutional amendment which the Senate ap-
proved, and which I voted for, it would ap~-
pear to me to make it mandatory. I voted
for amendments to make it clear that women
would not necessarily be assigned to combat,
13 different amendments that Senator Ervin
presented. I voted for every one of them and
I think it would have been a much better
piece of legislation had those amendments
been adopted. But they were not adopted,
and it occurs to me that the armed forces,
if this constitutional amendment is subse=
quently approved by the States, and it may
not be, will be presented with some very
difficult situations.

Do you think there must be restrictions on
their duty assignments?

Secretary RicuaArRDpsoN. I am sure there will
need to be some restrictions. I agree with
you that the adoption of the amendment
will present a series of problems for the
armed forces, and I think we, in anticipation
of the possibility, even the likelihood that
it will be ratified, I think we ought to be
pursuing the question of what its implica=-
tions are very diligently.

I have no doubt a good deal of work on
it has been done already and I want to be
assured that it s carried forward so we will
be in as good a positlon as possible to an=
swer these guestions.

Senator BYrp. Representing a State heavily
involved with the Navy—Norfolk and Newport
News area, Hampton Roads area—I found
that many of the Navy wives are not very
happy about women belng assigned to ship-
board duty. I wonder if the incoming Sec-
retary has a view in that regard.

Secretary RICHARDSON. My view is that I
can certainly understand their feelings in
the matter.

Senator Byrp, Well, I want to congratulate
those elght young women who yesterday for
the first time were selected for filght train-
ing.

Now, Mr. Secretary, to get back to another
subject which we discussed yesterday some-
what briefly, which the Chalrman Ilater
touched on and those are the questions
relating to the war powers bill. As you are
aware, the Senate passed the war powers bill
during the last session which defines in gen-
eral terms the duties and responsibilities of
the Executive and Legislative Branches par-
ticipating in the difficult job of deciding
whether or not to commit U.S. forces to
WAar,

My first question is whether you have
any doubt that Congress has the power un-
der the necessary and proper clause of the
Constitution to pass legislation of this type.

Secretary RicHArRDson. I am not sure that
I ought to be making pronouncements on
constitutional law on a point that I have
not given real study to, but I will offer this,
at least, as an impression.

It would be my impression that the Con-
gress does have power to enact such legis-
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lation and that any constitutional issues that
properly arise in the context of this legisla-
tlon would arise In determining the line
between the right of the President to make
decisions as Commander-in-Chief and any
restrictions in the bill. What I am saying
in effect, is that there may be constitutional
issues in application of the law but it would
not seem to me, as a matter of first impres-
sion, that the law is unconstitutional on its
face because the Congress does not have the
power to enact it.

Senator BYrp. Generally, the theory of the
bill is to recognize that the President has
the authority to repel armed attacks upon
the United States or U.S. forces and to pro-
tect U.S. citizens and nationals while evac-
uating them from dangerous situations
abroad.

The bill would limit the President’s au-
thority under these emergency provisions to
80 days without Congressional authorization,
but it provides for a prompt consideration
by Congress. If the Executive Branch wishes
to extend the period, for example, it is vir-
tually impossible under the bill to delay
consideration in committee or by debate on
the floor for more than a few days.

Now, do you believe that the Executive
Branch should be given the authority to
commit United States forces to combat with-
out Congressional authorization in circum-
stances other than those that I have just
described?

Secretary RIicHARDSON. As I sald yesterday
Senator Byrd, I agree in principle with the
general purpose that the legislation seeks to
accomplish, namely, to give the Congress
an appropriate role in situations where the
commitment of U.S. forces on a long-term
basis is involved.

The problem I have with this at this stage
is that what the bill undertakes to do in ef-
fect, is to codify a set of rules or conditions
under which the President may do certain
things for a certain period of time and then
subject to varlous exceptions power to take
further action expires. And the question
really that I would need to have more oppor-
tuntiy to consider is whether it is wise, in
effect, to try to codify by legislation in ad-
vance the rules governing this kind of situa-
tlon. And as to that, as I sald yesterday, I
would need considerable opportunity to look
at the language, and so on. I do not want to
be understood as unsympathetic to the con-
cern of Congress for the proper exerclse of
its role but what we have here is really the
question of whether you can spell out In
Black letter law the guidelines governing a
constitutional relationship between co-equal
branches of government.

Senator Byrp. In the light of what has hap-
pened in the last ten years, before that really
but in the last ten years, do you think the
Congress Is justified in making an effort to,
shall we say, recapture some of the respon-
sibilities which have drifted for one reason
or another to the Executive Branch?

Secretary RICHARDSON. If I were a member
of Congress I would certainly be a participant
in that effort.

Senator Byrp. As Secretary of Defense, how
sympathetic would you be to that effort?

Secretary RicHARDSON. I really cannot add,
I think, to the point I made earlier. I would
be sympathetic as Secretary of Defense to an
effort to observe due regard for the co-equal
role of the Congress, particularly in matters
involving the commitment of U.S. forces. I
would, as a matter of conduct of relations be-
tween the Executive Branch and the Legisla-
tive Branch, try to behave in a way that ex-
hibited full regard for the Congressional role.

The only reservation I have on this score
is the one I mentioned a moment ago, name-
1y, whether it is wise or desirable to try to
spell out in specific legislative terms the
rules governing the engagement of or dis-
engagement of U.S. forces. The problem is
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the problem of imagining or trying to imagine
in advance how things may happen and then
spell out rules for them, and that is my
only concern.

Senator Byrp. I will ask one more question
and then I will yield to the distinguished
Senator from Texas.

Mr. Richardson, do you believe that, in
general, mutual security treaties with 44 na-
tions of the world should be interpreted to
permit the President to commit forces to
combat under them without Congressional
authorization?

Secretary RicHArRDsON. Here, I think the
problem is the one of the kind of line that
is represented in the proposed legislation
itself. I can conceive of some emergency
situations where this might be a constitu-
tional exercise of Presidential authority in
his capacity as Commander-in-Chief. I, on
the other hand, would certainly not propose
that we could enter into a war in the sense of
a declared war, without the iInvolvement of
the Congress, that is, a war on behalf of an
ally pursuant to the terms of the treaty. In
other words, I do not think the treaty would
automatically commit the United States
without the involvement of Congress to
whatever we may define as a war.

Senator Byrp. Of course, that is exactly
what the previous Administration did in
regard to Vietnam, as I brought out yesterday.
Becretary Rusk on dozens and dozens of
occasions in his official testimony stated that
it was the Boutheast Asia Treaty that was
primarily the cause or the instrument used
for the United States to send ground troops
to Asia,

Secretary RicHarDsoN. Well, I would have
to review that, Senator Byrd. I would sup-
pose, though, that what he was saying was
that the United States was justified in taking
certain emergency actions in support of
South Vietnam without formal action. The
problem was that it started out in a very
small way, and then there were gradual addi-
tions over time so that there was never a
clear cut point at which the United States,
in effect, entered a war. It became a war and
50 the rellance that Secretary Rusk may
have placed on the SEATO Treaty in terms
of what the United States initially under-
took to do would not necessarily be a valid
Justification for a formal step of all-out en-
gagement in war, I would have to look it up.

Senator Byrp. That emergency action has
been going on for nine years.

Secretary RicHARDSON. No question that as
of 1969, let us say, we were at war.

Senator Byrp. There was no question about
1865, was there?

Secretary RicHARDSON. Well, I am not so
sure. I do not know when the polnt—where
the threshold was crossed. In any event, the
problem appears to have been a problem
brought about by the fact that our involve-
ment did come about so gradually.

Senator Byrp. In regard to the treaties, and
we have 44, we have commitments with 44
different nations, we dlscussed this a little
bit yesterday, and your position seems to me
to be a little ambiguous and maybe we could
attempt to clear it up, you say you feel there
should be a continuing review, a continuing
review of these commitments, but will you,
as the new Secretary of Defense, initiate a
review? Will you have procedures for a re-
view?

Secretary RIcHARDsON. I will have proce-
dures for review. I do not expect it will be
necessary for me to initiate them. I would
be surprised to find if they were not already
in 1 place.

Senator Byrp. But you will or you do feel
it is wise to re-examine these many commit-
ments, 44 different commitments, we do
have? Do you feel it is wise to re-examine
these commitments?

Secretary RIcHARDSON. Yes, I think that
the re-examination of these commitments
should be part of a continuing process which
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includes overall strategic planning, planning
for force levels, weapons systzms, force struc-
tures. The commitments of the United States
abroad obviously have a very critical part in
the determination of what armed force capa=
bilities we may need in a given contingency,
and so——

Senator BYyrp. Would it be——

Senator RicHARDSON. I am sorry.

Senator Byrp. Would it be reasonable to
ask that at vhe end of, six months after you
become Secretary of Defense, that you sub-
mit to the Committee the Department's re-
appraisal, review of these commitments and
let the Committee know what the Depart-
ment’s judgment is as to the value of them
and whether or not they should be con-
tinued?

Secretary RicHARDsON. I would be glad to
do it on this understanding, Senator, that
we would submit to the Committee any con-
clusion which suggests there should be some
modification in an existing commitment.

Senator Tower., Would the Senator yleld?

Senator Byrp. I yleld to the Senator.

Senator ToweR. This raises a jurisdictional
question. It is not the jurisdiction of the
Defense Department to make foreign policy
except Insofar as its advice and counsel is
sought, it is the jurisdiction of the Depart-
ment of Defense to implement foreign policy,
if that foreign policy should be implemented
by military men and, therefore, I would
think you might be requesting the Secretary
to do something that it is not within his
jurisdietion or his line of authority to do.

Senator Byrp. The Secretary has already
testified that he—Iit is his judgment that the
Department was already reappraising, re-
examining the policles and commitments.
He testified to that yesterday and he testi-
fied to that again this morning.

Senator Tower. I think that that should
apply only to the extent to which the mili-
tary is involved or the military can function
under any given circumstance, to the ex-
tent that the military ean respond to a policy
decision.

Now, if it is to bez suggested here today
that foreign policy is going to be indeed
formulated by the Department of Defense,
I think we should cail the Secretary of State
to testify and see what his views on that
are.
Benator Bymrp. I would like to have the
Secretary of State testify to that but, at the
moment, we have the Secretary of Defense.

I do not clalm that I know in detail all of
the 44 commitments, but I have gone over
most of them, and all of them have the po-
tentiality of involving U.S. troops, every one
of them has the potentiality of the United
States becoming involved in a combat opera-
tion. So I think it is certainly logical that
the Defense Department is involved in these
treaties, and I accept the proposal made by
the distinguished nominee that he feels that
this should be constant review by the De-
fense Department.

He testified to that yesterday, and he
testified to it today, and that at the end
of six months after he assumes office if there
are changes that he would recommend he
will so inform the Committee, and In the
absence of his recommendation I would
assume that he feels that there should be
no changes.

Secretary RICHARDSON. May I just say this:
Senator Tower is clearly right in pointing out
the role of the Department of State and the
Secretary of State, the President in the area
of foreign policy, and I think it is a help-
ful clarifization that he intervened at that
point.

I am glad to take advantage of the oppor-
tunity to say that the kind of re-examina-
tion the Department of Defense would, and
I am sure does, continually perform involves
the interrelationship between U.S. commit-
ments, U.S. capabilities, and the armed serv-
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ices’' role in the fulfillment of a commitment
under various potential situations.

The Office of International Security Af-
falrs of the Department of Defense works
continually and closely with the Depart-
ment of State and, indeed, its function is
to a very large degree to assure the clearest
possible understandings between the scope
of U.S. forelgn policy commitments, on the
one side, and the implications of these for
armed services capabllities on the other, and
when I sald that if we had a conclusion, or
reached a conclusion suggest the possible
desirability of any modification of an exist-
ing commitment that this would be a con-
clusion reflecting the judgment of the Ad-
ministration and not of the Department of
Defense or myself alone.

Senator Byrp. Well, maybe no one is con-
cerned about our country having commit-
ments or treaties with 44 countries, but the
Senator from Virginia is concerned.

I yleld to the Senator from Texas.

Senator Tower. Thank you, Mr. Chairman.

I think we should note that a treaty is a
condult through which constitutional au-
thority flows. Treaties are made in pur-
suance of the Constitution of the United
States, they are ratified by the Senate, and
to the extent that they.are ratified by the
Senate, the Congress of the United States
acquiesces, at least, in the conclusion of the
treaty obligation.

I think that the wisdom of a number of our
interlocking treaty organizations should, of
course, be constantly under review but I still
think that is primarily the function of the
President, and of his forelgn policy arm,
the Department of State. The military, I
think, should be considered as a precision
instrument of diplomacy. That is not, of
course, a new Iidea, It was articulated, I

suppose first by Clausewitz. The military
simply implements foreign policy when the
makers of forelgn pollcy have determined
that that poliey should and must be im-

plemented by military means, In this century
the United States has not resorted to the
initiation of war as an instrument of na-
tional policy. I doubt that we ever will.

Treaties are subject to interpretation, and
it is the function of the President to make
& judgment as to what the obligations of
the United States are pursuant to a treaty
agreement. The United States was not ob-
ligated by treaty to go into South Vietnam.
South Vietnam is not a signatory of the
SEATO pact. It was apparently the judg-
ment of Presidents Kennedy and Johnson
that to fulfill our obligation to Thailand,
Australia, New Zealand, the Philippines,
other nations that are signatories, that we
should engage in combat operations in South
Vietnam because the incursion into South
Vietnam and Laos, Cambodia constituted a
threat to the territorial integrity of SEATO's
signatories. That is a judgment decision, and
I think reasonable men may debate whether
the decision was right or the judgment was
right or was wrong or was good or bad and
indeed, reasonable men are debating it at
this moment. But it is certainly not a func-
tion of the Department of Defense. And I
would want to make it clear that this Com-
mittee is not suggesting that the Department
of Defense should arrogate unto itself powers
and responsibilities it does not have, that
the Constitution nor the national legislature
ever intended that it should have.

I should like to further say that I have
never seen a man come before a Senate Com-~
mittee in confirmation hearings better pre-
pared to testify about the nature and re-
sponsibilities of a job that he has never held
than Becretary Richardson, and my esteem
for him has certainly soared over the last
two or three days, and I am hopeful that we
will not expect that he should be able to
answer every question pertinent to the re-
sponsibility he is about to undertake. I do
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not think any department head fully knows
his job until after he has been in it a while.

I do not think that any of us who entered
the Senate on the first day understood en-
tirely what our responsibilities, our preroga-
tives and duties were, I certainly did not my=-
self, and I spent all of my adult life in the
fleld of political sclence.

I do want to hear and now commend Sec-
retary Richardson and express the firm con-
viction that he is going to be one of the best,
if not the best, Secretary of Defense we have
ever had.

Secretary RiIcHARDSON. Thank you very
much, Senator Tower. I appreciate those
very generous words.

Senator Byrpn. Thank you, Senator Tower.

Senator Nunn.

Senator Nuwny. I have no further questions.

Senator Byrp. Senator Goldwater,

Senator GoLowaTER. My question does not
require an answer today but in view of the
fact that Mr. Richardson s such a well-
known scholar of the law, I would like to
ask, if you ever have any spare time, that you
pursue this subject of war powers. It has
been a very intriguing subject to me, a non-
lawyer.

I feel, for example, that the President is
the only authority in this country in our
government that can commit troops. The
Congress has only the power of raising the
militia, making rules for them, paying them,
they have the power to declare war but not
the power to send troops.

Now, this came about, according to my
studies, because the Continental Congress
made the mistake of allowing the Congress
to control war and it nearly caused disaster
with Washington. After this in the formu-
lation of our Congress they took away the
war-making powers and gave the power to
declare only.

It is interesting to know we have been in
about 192 different occasions where we used
troops in the 200 year history of our coun-
try, and in only five of these have we ever
declared war, and two of these declarations
were in one war.

I know it is generally believed, it is a
general concept, around the country that the
Congress does have the power of war. I have
yet to find an eminent scholar in the fleld,
including both, the members of both parties
who served in the Department of State and
other high offices, who feel that we do have
any other power than those I have men-
tioned or the power of the purse which, of
course, we can exercise at any time.

It would be interesting to me to add your
opinions of this, not for publication, but just
to my collection of papers on the subject.

There has been very little written on it.
The University of Virginia has published two
excellent books on the subject, one of which
has just come to my desk in the last few
days.

I think if the Congress wants to act In
this fleld that it will be forced to act with
a constitutional amendment because the
constitution clearly, very clearly, gives to the
Commander-in-Chief the power of calling
out troops, and I don’t think there is any
limitation on when he can do this. I think
it is up to him to make up his own mind,
and if we want to change that power then
we are going to have to ask the people of
the country to change it through an amend-
ment,

I am sure when we get into debate on
this bill, even if it happens to be passed,
that it will be fought through the courts and
a court decision will be, I am sure, in favor
of the Constitution as it is written.

It is an interesting subject because today
the people are clamoring that the Congress
do something, and many members of Con-
gress honestly feel that we can do something
about going to war. But, in my opinion, we
can't.
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I would like to know sometime from you
at your leisure, after you have had time to
study it, what you think about this whole
subject. I thank my friend from Virginia.

Secretary RIcHARDsON. Thank you, Bena-
tor Goldwater. I will be—I certainly will want
to study it and I look forward to a chance to
discuss it with you further.

Senator Byrp. Thank you, Senator Gold-
water.

Mr. Richardson, if confirmed, what would
be some of your major goals as Secretary of
Defense? Are there any priorities that you
have set?

Secretary RicHArRDSON. I cannot at this
stage go beyond some very general proposi-
tions but I think, first of all, we need to take
measures that will assure that in the re-
cruitment of the all-volunteer force we have
made the opportunity for military service at-
tractive, respected, recognized as contribut-
ing to vital national purposes.

We need. second, in my view, to take meas-
ures, building upon what Secretary Laird has
already done, to strengthen public con-
fidence In the acquisitlon procedures, pro-
curement processes of the Department of
Defense.

Third, I would seek to try to assure, as I
sald yesterday, the maintenance of adequate
military capabllity on a more economiecal
basis, foreseeing that costs in some areas
are bound to rise, that the competition for
tax dollars is bound to increase, and that our
armed strength will suffer unless we are
able to maintain it on a basis absorbing pro-
portlonately fewer dollars.

Senator Byrp. In recent years, the politi-
cal debate.over domestic matters has tended
to center on the claim that defense spend-
ing, defense spending has caused a starving
of social programs.

Has your experlence as Secretary of Health,
Education and Welfare persuaded you that
such claims are accurate?

Secretary RicHARDSON. On the contrary, as
I am sure you know, Senator, the shift
in the allocation of resources to the area
of human needs and away from national se-
curity, including defense, has been a mas-
sive shift during the years of this Adminis-
tration.

When President Nixon first took office the
proportion of the national budget devoted
broadly to defense or national security was
about 44 percent, and the ratio devoted to
human resources was about 32 percent.
These proportions have been reversed, and
the ratio of the budget now devoted to de-
fense is at 1ts lowest level since before the
Eorean war. So I think we can say with
considerable force that there has been a
continuing reallocation of priorities.

In fact, I do not oppose the shift, ob-
viously having served at HEW and having
been involved in initiatives that have to a
degree brought it about. But, as I said on
the opening day of these hearings, I have
never believed that the shift should take
place at a rate that might jeopardise the
adequacy of our Armed Services. And while
I would expect it to continue I would also,
as Secretary of Defense, seek to assert the
claims of adeguate military capability so as
to assure that it did not take place too
rapidly, and that we continue to remain
adequately strong.

Senator Bymrp. In terms of total dollars
HEW, I believe, will spend more money in
this fiscal year than the Defense Department.
Is that your recollection, is that your——

Secretary RicaEarRpsoN. That is correct, and
in fiscal "74 the proportion will grow wider
even though there may be some increase in
defense expenditures, depending upon Con-
gressional action on the budget. But the
HEW jump largely because of Social Security
amendments will be much greater and, as
long as we have in effect benefit programs
that grow as a function of the increase in
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the number of dependency sharing, old peo-
ple, for example, grow also to match the pace
of inflation, the Congress did provide for that
last year, the total HEW outlays will pre-
sumably continue to go ahead.

Benator Byrp. Not in terms of percentage
of the total budgetary expenditures but in
actual dollars HEW is now spending more
dollars in a given fiscal year than is the
Defense Department.

Becretary RicHARDSON. That is correct.

Senator Byrp. Mr. Richardson, if a satis-
factory cease fire agreement is reached with
Hanoi but within a reasonable time it be-
comes apparent, do you believe we should
use Naval—apparent it has been violated, do
you belleve we should use our Naval and
Air Force contingents in the area to assist
our South Vietnamese allies if they need and
ask for alr power?

Secretary RicHARDSON. The only thing I
can properly say on that point at this stage,
Senator Byrd, is there is an obvious need
for very careful and comprehensive con-
tingency planning to anticlpate any of a
broad spectrum of possible violations. We
need to be ready to do whatever is appro-
priate for use. There may be situations, for
example, involving some violation which
can perfectly adequately be handled by the
South Vietnamese or as the case may be
Laotian or Cambodian forces without any
participation by us. But I think we need
to have thought about this since the time
in which it would be necessary to react
may be quite short.

Senator Byrp. What do you think should
be done in connection with the security
role that the United States has maintained
in the far East, especially with reference to
Talwan and Japan?

Secretary RICHARDSON. Opn this score,

again, I think my comment should be quite
limited. We are also touching here, too,
on the area that Senator Tower pointed out
earlier of foreign policy, but I would just

say this: that I think that the United
States does have real and important na-
tional security interests in the far Pacific,
We, as far as Talwan is concerned, have
made clear that we intend to honor our
commitments, and I believe that our rela-
tionship with Japan is of key importance
to the United States. I believe it is important
that it not only should be maintained but
strengthened.

Senator Byrp. If U.S. supreme interests
should be jeopardized by a failure to agree
on a second round of force reductions at
SALT, does the Secretary-designate belleve
we can live with the present SALT Treaty
and interim agreement for as long as five
years?

Senator RicHARDSON. That is a question I
would need to look at on a continuing basis
in the light of whatever actions may be
taken during that interval by the Soviet
Union and in the light of the actions taken
within the United States to support needed
:;aapons system development and acquisi-

on.

Senator Byrp. The Soviets refused to
agree to any provision of the SALT Agree-
ment which would ban deployment of mo-
bile ICBM’s. This being the case, should the
United States take advantage of this loop-
hole to lessen our vulnerability by placing
some of our Minuteman missiles on mobile
platforms?

Secretary RrcmArDSoN. That is an impor-
tant question. I would want to have the
advice of the Joint Chiefs of Staff before
trying to reach any judgment about it,

Senator Byep. How important, Mr. Rich-
ardson, do you belleve, on-site inspection
to be in any future arms limitations agree-
ment with the Soviets?

Secretary RicHARDSON. This would depend
on the terms of the agreement. There are
some possible areas of agreement that could
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be monitored only by on-site inspection.
There are, there remain, also significant areas
of further agreeement that would not re-
quire on-site review.

Senator BYrp. When you were Becretary
of HEW I heard considerable comment
among the members of the Congress, many
had considerable difficulty in getting re-
plies from your office. My question to you
today is, if you are confirmed as Becretary
of Defense how responsive will you be to
requests for information from members of
the Congress and what machinery will you
have in your office to accomplish this?

Secretary RicHArDsON. I will do the best
I can. As a matter or fact, at HEW it was a
source of continuing irritation from my
point of view. I used to have, I resorted to
varlous devices to try to goad the system
into producing responses more quickly, to
try putting up charts at staff meetings, sent
out a lot of memoranda.

The Defense Department has in place, I
know, & considerable process for answering
Congressional requests and Inquiries I
would be interested to find out whether it is
regarded as adequate by you and your col-
leagues. If you think it is I will simply make
sure that 1t is kept in place.

Senator Byrp, I found the Department of
Defense very responsive, I found the De-
partment of Treasury very responsive, I have
found the Justice Department very respon-
sive, I have found every agency of govern-
ment, almost, very responsive, except the
one you happened to head. That is the only
reason I am bringing this up.

Secretary RicHARDsON. I am certainly not
going to do anything to weaken the effect-
ness of the proceedings that are being car-
ried out. On the contrary, if there can be
any improvement I would like to make
them. I really think that despite some bad
experiences I know you have had with HEW,
we have trled quite hard and, on the whole,
I think we have made some improvements.

Senator BYrp. The New York Times of No-
vember 10 had this story.

“Admiral Elmo R. Zumwalt, Jr., the Chief
of Naval Operations, using strong, brutally
frank language, charged the Navy's senior
commanders today with failures in leadership
and with ignoring his directives on raclal
relations.”

This was a public reprimand of the senior
officers of the Navy.

In your judgment, is it wise for military
personnel to be publicly reprimanded by
their superiors?

Secretary RicHARDSON, I wouldn't want to
try to make any general pronouncement on
that, Senator Byrd.

Senator Byrp. You would not want to say
whether or not it is wise or unwise to pub-
licly reprimand a subordinate?

Secretary RicHARDSON. Not in the abstract,
no, I would not.

Senator Byrp. You feel that discipline can
be maintained under such conditions?

Secretary RicHARDSON. Again, I don’t think
it is a matter on which I would want to try
to generalize.

Senator Byrp. I think you said yesterday
that you do recognize that there is a dis-
ciplinary problem in the Armed Services.

Secretary RicHARDSON. Yes. I also sald that
I don’t have enough information to know
how serious it is in scope or degree, but that
I would want to try to find that out, and
that I would certainly want to take whatever
corrective action seems indicated,

Senator Byrp. Senator Tower.

Senator Tower. Mr. Chairman, I have no
questions at the moment.

Senator BYrp. Senator Goldwater,

Senator Gorpwater. I have no questions.

Senator Byrp. Mr. Richardson, on behalf
of the Committee, I thank you for your time
you have given us at this confirmation hear-
ing. In the event of your confirmation, which
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I anticipate, I wish you the very best of luck
in a very difficult and a very important as-
signment, and I want to cooperate with you
fully in your heavy responsibilities.

Secretary RicHARDSON., Thank you very
much, Senator,

May I just say that I appreciate the op-
portunity that has been afforded by this
hearing to respond to questions touching on
virtually all aspects of the operation of the
Department of Defense and the needs and
problems of our Armed Services,

I have welcomed the opportunity, and I
have sought to respond as fully as I could
to your questions, Senator Byrd, and the
others that have been addressed to me. In
some instances, I have sald that I would
need further information, In some cases I
have undertaken to make additional re-
sponses to the Committee. In a good many
cases, perhaps most, I have given immediate
answers.

As to the first, I will, at whatever ap-
propriate time, give the Committee my fur-
ther views when I have had the opportunity
to develop additional information.

As to the second, we will certainly fur-
nish for you whatever I have undertaken
to provide to the Committee.

In the third area, it may be that as I learn
more I will change my views, and in that
case, If the matter is a material one, I would
also want to bring it to the attention of
the Committee.

I take very seriously the importance of the
collaborative role we play in national defense
policy, and I would want to do whatever I
can to assure that the Executive-Legislative
relationship in this context is as strong as it
can be made, and I feel from my point of
view that this hearing has been a valuable
and welcome opportunity to lay that kind
of foundation.

Senator Byrp. I don't think anyone on the
Committee would have expected you to an-
swer all of the questions that have been put
to you, certainly I would not have been that
unreasonable. I think you have responded in
an appropriate fashion. In some cases you
have been quite frank,

I was astonished, I might say, that you
would not express an opinion on one of the
first questions which I put to you, and that
is whether it was a grave error of judgment
to send ground troops to Asia. But on an-
other question you answered in one word,
which i1s something that I have had great
difficulty in seven years, that I have been
asking the same question for six or seven
years, and I have had difficulty in getting
an answer in one word. Sometimes it has
taken an hour to get an answer to it. Since
I have asked it of every appointee who has
come before this Committee for seven or
more years, I will read it again: The United
States has been involved in combat opera-
tions in Indochina for nearly ten years. In
your judgment has this long U.S. involve-
ment in Vietnam, utilizing two and one-half
million American troops and hundreds of
billions of dollars, been beneficial to the
Soviet Union, and you answer that very
forthrightly with one word, no.

That brings to mind that the only other
individual who answered it that precisely
and concisely was the assistant or Under
Secretary of State, Mr. Eugene Restow in the
Johnson Administration, he answered it the
same way, as did virtually all of the ap-
pointees who came before this Committee
in the middle and later 1960's.

What concerned me about that was that
it led me to believe in 1966 and 1967 that if
those in higher position, making policy, held
such a view as that, that there was certainly
no urgency in getting this war over with.

Mr. Richardson, if there are no further
questions—Senator Tower, Senator Gold-
water—If there is no further business, the
Committee will stand in adjournment until
2:30—
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TVA—THE BIG PAYOFF

Mr. SPARKMAN. Mr. President, the
December 1972 edition of Farm Chem-
icals contains an editorial entitled “The
Big Payoff.” It refers to TVA and its
accomplishments for the good of the
whole area in which it operates and, in-
deed, for the whole country.

I ask unanimous consent that the edi-

" torial be printed in the REecorbp.

There being no objection, the editorial
was ordered to be printed in the Recorp,
as follows:

TaE Bic Pay-OFF

Back in 1953 TVA began to bring us out
of the “dark ages” of fertilizer production by
holding its first technology demonstration
for industry. From that discussion of the
pilot-plant continuous ammonilator-granu-
lator a new era of fertilizer production
began.

TVA had a way of winning over the skep-
tics without anyone even realizing that a
“conflict of ideas' was taking place. Remem-
ber the diammonium phosphate doubters?
"It just can't be done,” they said. Well, TVA
helped DAP go on to become one of the
world’s leading fertilizer materials in a few
years!

Then came superphosphoric acid with its
fantastic effect on an “industry within an
industry”—Iliguids.

There were even more skeptics on the sub-
Ject of bulk blending. In fact, the discus-
slons were actually held back for awhile, be-
cause the subject was taboo!

But TVA experts patiently explained the
benefits and waited for tempers to cool.

There have been many other “surprises”
but we can't enumerate them here. Perhaps
even more significant than the technology
itself, In many instances, was the fact that
TVA had scored a breakthrough in com-
munications! Fertilizer technology, such as
111;; ﬁv;as, had been company secrets prior to

During the past 20 years, TVA has literally
brought fertilizer production out of a “dirty,
dusty past” to an efficient, “sanitized” era
that would make the most ardent environ-
mentalist drool. Some of our units are as
clean as a bakery shop.

We've often wondered: Why don’t we have
TVA demonstration for the environmen-
talists? Why not invite consumer panels to
TVA demonstrations and other meetings?
They could not help but be impressed with
the technology—and its effect on food pro-
duction!

Not only would environmentalists and con-
sumer groups hear it from TVA experts, but
from dozens of experts from around the
world who depend on TVA to keep their fer-
tilizer plants running efficiently.

Saveral years ago, a certain Southern city
was criticlzed on this page for its lackadai-
sical way of hosting a large TVA fertilizer
conference which had drawn hundreds, in-
cluding 107 interesting personalities from 20
foreign countries.

Its Chamber of Commerce had been asleep
at the switch, The city news media never
really bothered to give the man on the street
any idea of the real impact of what this meet-
ing would have on the world, Hunger was a
strange word to them and they never asked:
“What brought these people to our city?”

We were also amazed that they seemed
completely unconcerned about the value of
present and future public relations with
these countries.

Little did any of us realize at that time
the importance of public relations for our
own agricultural system! TVA was taken for
granted by all of us, We had no idea that
we would be reading books such as “Hard To-
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matoes; Hard Times" and “The Great Ameri-
can Grain Robbery.”

All agricultural institutions,
TVA, are now suspect.

No doubt about it. Events such as “The
Edwardsville Incident” (see page 60, Janu-
ary 1972), where TVA experts literally gave
the nation's “No. 1 Environmentalist” (Barry
Commoner) a fertilizer lesson, will make it
harder for TVA. This was one of TVA's
prouder episodes. Their branding of Coms=-
moner’s methods of nitrogen-15 research as
“unworkable” left no doubt in any one’s
minds where TVA stood. With the fertilizer
industry!

But we can't afford to dwell on the past.
We must think of the future. TVA research
and development must go on if this nation
is to remain on top of the heap. No nation
can really be regarded as a ‘‘super power”
if it does not have the capablility of feeding
and clothing itself. We are literally proving
that the Soviet Union is not in our class, be-
cause we must supply them with grain that
they are not capable of producing themselves.
The alternative was hunger and strife—per-
haps even war!

The public must understand the impor-
tance of the continuous flow of technology
. . . from the laboratory bench to the farmer.
Dry up this flow and everything suffers—busi-
ness, agriculture, the consumer—the entire
nation.

‘We must not allow the environmentalists
to threaten agricultural research anymore
than it already has. Somehow, in a hundred
ways and a thousand places, we must drive
home the salient point that the real impact
of TVA is at the dinner table.

Even environmentalists have to eat!

including

WHEELCHAIR OPERATORS FACE
CAMPUS BARRIERS

Mr. DOLE. Mr. President, I am con-
cerned about the man-made barriers the
handicapped face daily. The environ-
ment has natural barriers such as moun-
tains, rivers, lakes, oceans, swamps, and
jungles. The climate with extremes in
temperatures and weather conditions im-
pose certain barriers. Man created roads
and tunnels to pass through mountains,
bridges to cross rivers, ships to traverse
lakes and oceans, and other modes to
cope with swamps and jungles. We con-
structed buildings and homes for protec-
tion from adverse weather conditions.

If we have been so able to cope with
these environmental barriers, we should
now deal with the barriers that in tum
were imposed on the handicapped. The
handicapped are unable to use many fa-
cilities because they were constructed for
the nonhandicapped. An article entitled
‘“Wheelchair Operators Face Campus
Barriers,” written by Mike Lewis, was
published in the University Daily Kan-
san December 8, 1972. It describes the
barriers a person confined to a wheel-
chair faces. I ask unanimous consent the
article be printed in the RECORD.

There being no objection, the article
was ordered to be printed in the RECORD,
as follows:

WHEELCHAIR OPERATORS FACE CAMPUS
BARRIERS
(By Mike Lewis)

Whenever a bicycle rider or pedestrian uses
one of the small ramps which have been
bullt into curbs on campus, it supports the
conviction of Robert Harrls, Lawrence grad-
uate student, who clalms: “Environmental
barrlers are not just problems of people in
wheelchalrs, they're people problems.”
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Harris said that while the curb cuts, which
were made last summer, were designed with
wheelchalrs in mind, the removal of the
curb’s architectural barrier was helping &
much broad segment of the University com-
munity.

Harrls said several myths surrounded per=
sons confined to wheelchairs at KU.

““One 18 that people in wheelchairs are in-
competent and have no effect on their en=-
vironment,” Harris sald. “The other is that
KU is architecturally free of barriers.”

Harrls, who spent four years in a wheel-
chair himself, surveyed 27 University build-
ings for the ability of a person in a wheel-
chair to approach the building, enter the
building, enter rooms once inside the build-
ing, use the restroom facilities and reach
other floors.

At the time of his survey during the last
spring semester, he found 20 buildings were
inaccessible because of the surrounding
curbs, even with the construction of more
than 35 curb cuts this summer, Harris' fig-
ures show that a person in a wheelchair still
could not gain access to 11 buildings on
campus because of impassable stairs or a door
which he would not be able to open.

Those buildings mentioned in Harris’ sur-
vey as having barriers in the approach to
the outside doors were Carruth O'Leary
Hall, the Museum of Natural History, Green
Hall, Hoch Auditorium, Learned Hall, Lind-
ley Hall, Mallot Hall, Marvin Hall, Murphy
Hall, Spooner Art Museum and Watkins
Hospital.

In some instances the barriers were one
step.

Harris found a particular abundance of
barriers in restrooms. Using a wheelchair 24
inches wide Harris found restrooms in only
five of the 27 bulldings surveyed had stalls
wide enough to admit a wheelchair, and he
expected the number to decrease.

“The only reason we could get into the
stalls In Strong and Watson was that some-
one had jerked the doors off of them,” Harris
sald.

Although total modification of the KU
environment s unlikely in the near future,
Allen Wiechert of the office of facilities, plan-
ning and operations said, the main interest
of the University with regard to persons in
wheelchairs is to determine the need for
restroom facilities.

‘Wiechert sald changes were still in the
planning stages and actual work would not
begin before July.

As is often the case, the problem of change
is a problem of cost. As Kelth Lawton, di-
rector of facilities, planning and operations
sald, “We have a lot of thoughts about the
future but no money to perform them."”

While Wescoe Hall and the new student
health center are being built to accom-
modate wheelchairs as the result of a recently
enacted state statute, Lawton said older
buildings, which were without elevators and
had prohibitive entries, could be dealt with
only if and when finances permit.

Presently a study is underway by the Uni-
versity to pinpoint and analyze architectural
barrlers across the campus.

Harris sald he undertook the investigation
of building accessibility because those who
were not confined to wheelchairs had a dif-
ficult time understanding wheelchair mobil-
ity.

3‘tl“emnpm who have not had previous expe-
rience with wheelchairs cannot learn what
it's like to be confined to a wheelchair by
riding around in it for one day,” Harris sald.

Harrls sald society’s stereotype of the per-
son in a wheelchair was that of one who was
unable to help himself. He also protested
use of the words invalid, disabled person and
handicapped.

He sald invalid in one sense implied a help-
less person and in another sense meant void.
There were shades of difference between dis-
abled person and a person with a disabllity,
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he sald, with the latter representing a person
but the former connoting something less
than normal.

A person in a wheelchalr would react to
being called handicapped much the way a
black would react to being called an Uncle
Tom, Harris said.

Harrls sald persons with disabilities had
been depicted as having little impact on their
environment because of being weak and sick-
ly.
yIt: is not the incompetency of the person,
Harris said, but the restrictive nature of his
environment which made it hard for a per-
son in a wheelchalr.

Harris used the analogy of a janitor who
was unable to put trash in a container taller
than he. Harris sald one would not call the
janitor incompetent but put the blame on
his environment which made it impossible
for him to empty trash. In this sense calling
& person in a wheelchair Incompetent was
like blaming the janitor for being too short,
he sald.

DEMOCRATIC CAUCUS VOTES COM-
MITTEE SESSIONS ANTI-SECRECY
RESOLUTION

Mr. HUMPHREY. Mr. President, the
action of the Democratic Conference yes-
terday in adopting its resolution on open
hearing and committee sessions is en-
couraging indeed.

The majority leader, in particular, de-
serves the thanks of all those in the
country who are seeking more open, ac-
countable, and responsive government.

I ask unanimous consent that a news
statement I issued today be printed in
the REcorb.

There being no objection, the state-
ment was ordered to be printed in the

REcorb, as follows:

HUMPHREY PRAISES SENATE DEMOCRATIC
LEADERSHIP ON ANTI-SECRECY

WasHINGTON, D.C., January 12—Senator
Hubert H. Humphrey today praised the Sen-
ate Democratic Leadership and Caucus for
“dramatic leadership on the question of re-
moving secrecy in government.”

Humphrey cited approval late yesterday by
the Senate Democratic Caucus, of a resolu-
tion calling for open hearings and open
mark-up sessions of Senate committees.

The resolution approved in the Caucus by
the Democratic Majority reads:

1. “That the Senate Committees and the
Senate should conduct their proceedings in
open session in the absence of overriding rea-
sons to the contrary;

2. “That whenever the doors of the Senate
or of a Senate Committee are closed, a public
explanation of the reasons therefor should be
forthcoming, respectively, from the Joint
Leadership or the Chairman of the Commit-
tee;”

A third paragraph in the original resolu-
tion had exempted mark-up sessions in com-
mittees from the antl-secrecy rule, but Sen-
ator Humphrey moved to strike this section
and his motion was approved by the Caucus.
The paragraph Humphrey moved to strike
read:

3. “That this resolution is not to be con-
strued as militating against conducting rou-
tine procedural business or the marking-up
of legislation in Executive Session.”

“This very firm action by the Caucus, espe-
clally the rejection of the specific exemption
for mark-up sessions,” Humphrey said,
“greatly Increased the chances that the
Humphrey-Roth anti-secrecy rules change
resolution can be passed early in the session.”
Humphrey said he would introduce the rules
change resolution on Tuesday, January 186, if
the Senate Is in session and that he would
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seek immediate hearings by the Rules Com-
mittee.

Humphrey observed that ‘‘Senator Mans-
field’s initiative toward more open, account-
able and responsive decislons within the
Caucus are unparalleled in the last two dec-
ades of the Congress.”

“In just a few short years, Senator Mans-
fleld has guided the Democratic Caucus to
support full information on Steering Com-
mittee decislons, full and free majority deci-
sion on committee assignments and commit-
tee chairmanships, guarantees that Senate
Conferees will accurately reflect the will of
the Senate, and elimination of unnecessary
secrecy in committee hearings and mark-up
sessions. I doubt that the country fully
realizes the importance of these changes and
I want to compliment all my Democratic col-
leagues on their actions.”

Humphrey sald the caucus action would
give “strong impetus to enactment of an
anti-secrecy rule in this session.” He sald
enactment of the rule is still necessary to
provide a uniform, Senate-wide anti-secrecy
procedure and to specify clearly what excep-
tlons are to be permitted to accommodate na-
tional security and personal rights exemp-
tions.

COAL COULD SOLVE ENERGY
CRISIS

Mr, ROBERT C. BYRD. Mr, President,
an article in today’s edition of the
Washington Star-News reports that
President Nixon's forthcoming energy
message is likely to include a plan for
converting some of the Nation’s electric
power-producing plants from oil-fired to
coal-fired generating units.

This would be a welcome step for those
of us who have maintained for several
years that coal is the key to solving the
Nation’s energy crisis. And, as such, a
greater emphasis should be placed on
coal research than has been placed on it
in the past.

The development of nuclear energy is
maddeningly slow. Thus, at least for the
foreseeable future, our Nation—and all
the nations of the world are committed
to the use of fossil fuels. Of these fuels—
oil, gas, and coal—only coal can be found
in sufficient quantities to turn back the
energy crisis we are now facing. Each
year, for instance, we become less of a
supplier and more of a customer as far
as oil is concerned.

Experts predict that, between now and
1983, more oil will be consumed than was
consumed heretofore in the entire his-
tory of the world. And to finance oil’s
role in the energy picture between now
and 1985, will require a new investment
of between $500 million and $1 trillion.
Nobody has yet found where this vast
sum of money will come from. One thing
we do know, however, is that if the
United States imports 10 million barrels
of oil daily—a reasonable estimate, ac-
cording to experts—our balance of de-
ficits for oil alone could exceed $20 bil-
lion annually.

Converting a large segment of the
country’s electric - power - producing
plants from oil-fired to coal-fired gen-
erating units could, as the story in to-
day’s Star-News points out, overcome the
major risks posed by increased use of im-
ported oil. One of those risks is the in-
flationary impact of increasing the Na-
tion’s balance of payments deficit, and
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a second is the obvious security risk that
comes with relying too heavily on foreign
powers for our domestic energy needs.

According to the reported plan that
will be included in the President’s energy
message, such a conversion “could result
in a savings of 2.2 million barrels of oil
a day that would otherwise be imported
by 1980."” And avoiding the need to im-
port that oil would result in an annual
import savings of $2.7 billion to the
United States. .

Mr. President, too often in the past,
energy messages have come from the
White House to the Congress containing
few prospects for increased coal research.
I am encouraged by the article in today's
Star-News that the forthcoming energy
message will give coal the high priority
it deserves, and the high priority it needs
if we are to overcome the energy crisis.

The article, written by Star-News staff
writer John Fialka, is headlined “Oil-to-
Coal Shift Urged for Power.” I ask
unanimous consent that the article be
printed in the REcorp,

There being no objection, the article
was ordered to be printed in the REcorbp,
as follows:

O1L-To-CoAL SHIFT UrRGED FOR POoWwWER
(By John Fialka)

A plan calling for the conversion of a large
segment of the nation’'s electric power pro-
ducing plants from ofl-fired to coal-fired
generating units is likely to be part of the
President's forthcoming message on energy.

Proponents of the plan have reportedly
convinced high Nixon administration officials
that relying on the nation's massive coal
reserves over the next 15 years to meet the
growing shortage will best overcome two
major risks posed by increased use of Im-
ported oil the inflationary impact of increas-
ing the nation’s balance of payments deficit;
and the foreign powers for substantial energy
needs.

The President, according to a variety of
industry and government sources, is likely to
call for incentives that would attract capital
investment to revive two major ailing indus-
tries: coal mining and the rallroads.

STOPGAF MEASURE

The energy message is to be delivered
within the next few weeks, according to
administration sources.

It is likely to meet with some opposition
from environmentalists, however, because
relaxation of air pollution controls will be
required to permit coal burning on a larger
scale. The plan will also spur the demand for
more strip mining, a process which environ-
mental groups are busy trying. to outlaw.

Coal, according to the strategy, will fill the
gap between now and 1985 when improved
technology for atomic power plants, plants
for converting coal to gas at the minesite
and other processes now on the drawing
boards will be ready for commercial use.

There are, reportedly, several coal-use plans
under consideration. One of them was just
finished by the President's Office of Emer-
gency Preparedness and will soon be printed
for official release.

The plan notes that “selective and tem-
porary relaxation” of some state air pollu-
tion control standards to permit coal burn-
ing could result in a savings of 2.2 million
barrels of oil a day that would otherwise be
imported by 1980, an annual import savings
of $2.7 billion.

FEASIBLE ALTERNATIVE

In a statement accompanying the report,
the OEPF insists that it represents no official
position but is meant to be “thought pro-
voking."”
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Relying on the nation’s estimated 400
years of known coal reserves, it states, is the
“only feasible” alternative to oil in the near
future.

By using coal in all existing power plants
equipped to burn it and requiring new non-
atomic ‘plants built after 1977 to have a
coal burning capacity, the proportion of the
nation's fossil-fueled (oll gas or coal-
powered) stream generating units that use
coal could be increased from a current 56
percent to 75 percent by 1985.

Reliance on coal might be necessary longer
than that, the report adds, because *projec-
tions of the rate of nuclear power avallability
have already slipped compared to earlier esti-
mates and might slip still further.”

The study, directed by the OEP with as-
sistance from the Departments of Commerce
and Interior as well as the Environmental
Protection Agency and the Federal Power
Commission, notes that about half of the
nation’s power plants that have the ability
to burn either coal or some other fuel are
now burning oil or gas because air pollution
controls “have now made oil and gas more at-
tractive, even at higher costs.”

It points out that some utility regulations
that permit companies to pass on the higher
fuel costs to consumers could be “modified”
to permit the companies to pass on the cost
of “scrubbers,” or devices that remove sulfer
oxides and ash from coal.

Secondary standards called for under state
implementation plans now being prepared to
meet the federal Clean Afir Act of 1970 could
be delayed, the study suggests, while the
government offers “appropriate incentives”
for utilities to install such control devices.

The 1970 law calls for states to establish
two sets of standards. “Primary” standards
are deslgned to protect public health. “Sec~
ondary” standards, generally tougher, are
designed to prevent deterioration of masonry
buildings, paint, automobile tires, clothing
and farm crops.

The plan, it states, is “critically dependent
upon success in reversing the current decline
of the coal industry and related industries,
particularly transportation.”

“Coal mines have been closing at an alarm-
ing rate of one or two a week in recent
months. High-sulfur coal regions are hard
hit. Many new mines are not being opened
as planned, largely because of investor un-
certainly about government policy.”

In order to move the coal, the government
may have to find ways to attract as much as
$36 billion in new investment money into
the nation’'s sagging rallroad system, the re-
port says, adding:

“Manv railroads are In serious financial
trouble, eastern roads are rapidly deteriorat-
ing, skiiled shop labor is not being replaced,
and hopper car production lines are being
closed or converted td other types of rolling
stock.”

Asked about the plan, one government
source said “If we're going to attract all this
money into coal and related things, we are
going to have to act now, make a major com-
mitment."”

Another added, “As you might imagine,
this plan is more politically saleable than
importing more oil or buying, for instance,
gas from Russia. In addition, developing a
dual capability to burn either gas or oil to
generate electricity gives us considerable
leverage to use with oll-producing countries
to encourage them to keep the price down.”

HOSPITAL COSTS

Mr. RIBICOFF. Mr. President, at my
request, the General Accounting Office
has surveyed six representative areas of
the Nation to examine the degree of co-
ordination among Federal, State, and lo-
cal agencies in reducing health care costs
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through planning and constructing
acute-care hospitals and skilled-nursing-
care facilities, as well as through the
sharing of specialized medical services
and equipment among hospitals.

The study reveals a disturbing pattern
of over-construction and under-utiliza-
tion which is out of step with actual
community needs and out of line with
what the average American can afford
to pay.

In each of the six locations, the num-

ber of hospital and nursing-care beds
that will be available by 1975 under on-
going construction programs was found
to exceed the projected need for these
beds as shown in State plans. Also, the
sharing of such specialized services and
equipment as cobalt therapy, open-heart
surgery and obstetrical services was
found to be so low that some individual
units in all six locations were virtually
unneeded in terms of actual community
use.
The specific findings of poor planning
and coordination will be of particular
interest in those areas where the study
was made: Baltimore, Cincinnati, Den-
ver, Jacksonville, San Francisco, and Se-
attle. But the ramifications should be
felt nationwide. The pattern is clear.
The spiraling cost of hospital and con-
valescent care in large measure refiects
the cost of unused beds and under-util-
ized special services that must be ab-
sorbed by the institutions and passed on
to the consumer.

To the extent that these excessive
costs result from poor coordination and
planning, they represent a disgraceful
failure of government at all levels to
come to grips with the realities of the
Nation’s health care needs and of the
average family budget.

The Federal Government must take
the blame for the inadequate controls
over the construction of medical facili-
ties undertaken with financial assistance
under the Hill-Burfon and partnership
for health programs. Excess construction
in relation to demonstrated needs, as re-
flected in the State plans required by
Hill-Burton, must be eliminated. I will
offer legislation to meet that goal.

There is also a need for State and loeal
health-planning agencies to establish
effective controls over the construction of
facilities that are privately funded and
therefore not subject to controls under
Federal programs.

Furthermore, State, and local agencies
should establish controls over specialized
services facilities to promote sharing and
avoid wasteful and costly duplication.
The GAO study found that in nearly all
six locations studied, no authority existed
for controlling the establishment of such
services. Too often the decisions on
whether services should be shared are
based on questions of institutional au-
tonomy and convenience of individual
physicians rather than on total effec-
tiveness for the whole community.

I support the repert’s conclusion that
there is a need for better control over the
planning for and construction of medical
facilities and specialized medical serv-
ices to provide greater assurance that the
medical needs of communities are met in
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the most effective and economical man-
ner. The report correctly declared:
Overbuilding of medical facilities and ex-
cess capacity of speclalized medical services
contribute to increased health care costs.

These same factors were cited in a sub-
sequent GAO report on the feasibility of
reducing the cost of constructing health
facilities. This nationwide survey, au-
thorized by the Comprehensive Health
Manpower Training Act of 1971, and is-
sued last month, also recommended ways
to reduce or eliminate the demand for
hospital care. I delayed the release of the
GAO report prepared for me in March so
that it would be considered in the context
of the later, more comprehensive report.

The multidimensional nature of the
Nation’s health care ecrisis was made
clear in this report—findings of poor
planning and coordination, overutiliza-
tion of hospital care, underutilization of
outpatient treatment and virtual ne-
glect of preventive medicine. All of these
factors were cited in the spiraling cost of
the Nation’s health care bill from $26 bil-
lion in 1960 to $75 billion last year and
in the average cost of hospitalization
from $32 a day in 1960 to $91 a day last
year.

Several of the report’s recommenda-
tions deserve close scrutiny by Congress
as it begins serious consideration of a
national health plan. Particularly note-
worthy were recommendations for the
pooling of hospital-planning informa-
tion and the reuse of architectural de-
signs; the wider use of prepaid group
practice plans which were found to dis-
courage inpatient hospital care; broad-
ening the coverage of other health in-
surance plans to encourage outpatient
care and shorter hospital stays; and, of
course, imposing tighter construction
controls and shared-services require-
ments.

Mr. President, I ask unanimous con-
sent that the text of the GAO summary
be printed in the Recorp.

There being no objection, the summary
was ordered to be printed in the Recorb,
as follows:

COMPTROLLER GENERAL
OF THE UNITED STATES,
Washington, D.C.

The Honorable ABraHAM A. RIBICOFF, Chair-

man, Subcommittee on Executive Reor-

ganization and Government Research

Committee on Government Operations,

U.8. Senate

Dear Mr. CHAIRMAN: In accordance with
your request, the General Accounting Office
examined into the coordination among Fed-
eral and State agencies and local health or-
gsmzatlons in planning and construr:ting
acute-care hospitals and skilled-nursing-
care facilities In certain metropolitan areas.
We also reviewed the extent to which certain
medical facilities and services were shared
among hospitals.

Our reviews were made at Baltimore, Mary-
land; Cincinnati, Ohio; Denver, Colorado;
Jacksonville, Florida; San Francisco, Call-
fornia; and Seattle, Washington. These areas
were selected on the basis of geographic dis-
tribution and of levels of Federal financial
participation in the construction of the
facilities, We did not review the quality of
care being provided by the hospitals and
skilled-nursing-care facilities, Individual re-
ports on the results of our reviews in these

locations have been submitted to you.
This letter summarizes our findings in the
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reports on the planning and construction of
medical facilities and on the coordination
among hospitals in planning and sharing
speclalized medical services. From our re-
views we concluded that there was a mneed
for better control over the planning for and
construction of medical facilities and
speclalized medical services to provide greater
assurance that the medical needs of com-
munities are met in the most effective and
economical manner,

BACKGROUND

Many Federal, State, and local health or-
ganizations participate in programs for the
construction or modernization of hospitals
and skilled-nursing-care facilities. Some
Federal agencles construct and operate their
own medical facilities; others provide fi-
nancial assistance and/or guidance to facil-
ities operated by States, counties, cities, pub-
lic institutions, or proprietary groups.

Agencies which construct and operate their
own hospitals include the Department of
Defense; the Veterans Administration; and
the Public Health Service (PHS) of the De-
partment of Health, Education, and Welfare,
PHS helps finance the construction of health
facilities by others through grants made
under title VI of the Public Health Service
Act (42 U.8.C. 291), commonly known as the
Hill-Burton program. The Federal Housing
Administration, Department of Housing and
Urban Development, and the Small Business
Administration also provide financial assist-
ance for the construction of medical faclli-
ties.

CONTROL OVER DEVELOPMENT OF MEDICAL
FACILITIES

Until the advent of the Hill-Burton pro-
gram, hospital and skilled-nursing-care fa-
cilitles were developed without any restrie-
tions being imposed on the basis of the needs
of the community; that is, facllities could be
constructed, even though they were not nec-
essary to meet community needs. The Hill-
Burton legislation developed a process for
determining bed needs, to assist in the dis-
tribution of scarce Federal funds.

Hill-Burton grant funds would be provided
for constructing medical facilities only when
a demonstrated need for the facility was
shown in a State plan. Recently the Federal
Housing Administration and the Small Busl-
ness Administration instituted procedures
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which stated that financial assistance would
be provided for a proposed medical facility
only when the State agency designated to
administer the Hill-Burton program found
a demonstrated need for the facility. In this
way control to limit Federal financial assist-
ance for excess medical facllities is main-
tained.

Also certaln States recently have enacted
or are planning to enact legislation which
proposed privately financed medical facilities
before licenses may be granted.

EFFORTS TO PROVIDE CONTROLS OVER DEVEL~-
OPMENT OF FACILITIES FINANCED WITH
PRIVATE FUNDS

Public Law 89-749, approved November 3,
1966, created the Partnership for Health
Program which Introduced the concept of
comprehensive health planning. Under this
type of planning, it is envisioned that both
providers and consumers of health services
will participate in determining health needs
and resources, establishing priorities, and
recommending courses of action. The objec-
tives of the Partnership for Health Program
are centered on volun planning and on
the development of a comprehensive health
plan to reflect the needs and priorities of
each State.

We noted that California and Maryland
had enacted legislation requiring the review
and approval of the need for proposed med-
ical facility projects before licenses could be
granted by the States. We noted also that
Btate and local health-planning agencles in
Colorado, Florida, Ohlo, and Washington had
no such requirements when Federal financ-
ing was not involved.

The California comprehensive health-
planning law took effect January 1, 1970.
This law, commonly referred to as State as-
sembly bill 1340, requires the review and
approval of the need for proposed health
facllity projects by the regional compre-
hensive health-planning agency before 1i-
censes to operate may be granted by the
State Department of Public Health.

In 1968 Maryland enacted legislation, com-
monly known as the Maryland Certification
and Licensure Program, which required, ef-
fective July 1, 1970, that the need for all
hospitals and related nonprofit health fa-
cilities (l.e., nonprofit skilled-nursing-care
facilities) to be constructed, expanded, al-
tered, or relocated be reviewed, in accordance
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with prescribed guidelines, and be approved
by an areawide comprehensive health-plan-
ning agency before a license to operate may
be granted by the State Department of
Health and Mental Hygiene.

In addition to California and Maryland,
13 States had enacted legislation relating to
the control of the development of medical
facilities. Further, at the time of our re-
view, several other States were considering
the passage of similar legislation.

CONSTRUCTION OF HOSPITALS

PHS, under the Hill-Burton program, re-
quires that a single State agency be desig-
nated in each State to administer grants
made under the program. The State agencies
prepare annual State plans setting forth esti-
mates of the number of acute-care hospital
beds and skilled-nursing-care beds needed
5 years in the future. In our reviews we used
the estimates of the future requirements for
hospital and skilled-nursing-care beds as de-
veloped in the State plans as a basis for eval-
uating the need for existing and proposed
bed facllities. Although we verified the math-
ematical accuracy of the computations of
future bed needs, we did not evaluate the
appropriateness of the methodology pre-
scribed by PHS for use by the State planners
in determining future bed needs. PHS guide-
lines do not require that Federal hospitals
be considered in the planning process.

On the basis of bed needs shown in the
State plans for the locations included in our
reviews, we estimated that, in all six loca-
tions, the number of hospital beds that would
be available would exceed the projected need
for beds as shown in the State plans.

We estimated the number of hospital beds
that would be avallable on the basis of (1)
the number of beds in operation and under
construction and (2) the planned changes in
hospital capacity ascertained through dis-
cussions with hospital and local planning offi-
clals. The results of our review at each loca-
tion are summarized in the schedule on
page b.

CONSTRUCTION OF SKILLED-NURSING-CARE

FACILITIES

On the basis of bed needs shown in the
State plans, we estimated that, at all six loca-
tions, the number of skilled-nursing-care
beds that would be available would exceed
the need for beds as shown in the State plans.
The results of our review at each location are
summarized in the schedule on page 6.

In oper-
ation or
under
construc-
tion as of
Dec. 31,
1969 and
Dec. 31,
1370

Esti-
mated

to be
available
by 1974
and 1975

~ Pro-
jected
need by
1974 and

Area 1975

In oper-
ation or
under
construc-
tion as of
Dec. 31,
1969 and
Dec. 31,

Report references Area 1970

Esti-
mated
to be

Pro-
jected
need by available
ls?dland by 1974

975 and 1975 Report references

Baltimore, Md 17,318
Cincinnati, Ohio 3,894

15,851

17,361
24,494

25,770

17,497
14,794

Denver, Colo 16,642

Baltimore report, pp. 9 to 14

Duval County, Fla_. .
Cir%nnati report, pp. 7 to

1,873
SBE T‘r[&“':im Bay, 17, 423

Denver report pp. 8 to 11. alif.
Seattle, Wash

2,510
16, 588
3,951

2,510
17, 895
24,901

Jackszolnwlla report, pp. 8
San Francisco report,

10 to 14. R
Seattle report, pp. 13 to 25

NUMBER OF SKILLED-NURSING-CARE BEDS

Baltimore, Md 26,628
16,839

5,984

18,104
16,839
19,254

Cincinnati, Ohio

Denver, Colo_........

1,247
428,828

Baltimore report, pp. 15 Duval County, Fla. ...
and 16.
San Francisco Bay,

Cincinnati report, pp. 23 to
26 alif.
Seattle, Wash

Ds?;'er report, pp. 12 and

Jactks;gnviue report, pp. 24
Satn Firanmscn report, pp. 16
Seattle report, pp. 26 to 29.

l As c]ﬂ Dec. 31, 1970.

3 A{thaugh the Florida State agency used the PHS formula in comnuﬂng hosgllal hsd _needs, it
made to its that were not in Had

4 As of Jan. 31, 1971.

facilities as a

the State computed its needs without these adjustments. the gr%]ected need by 1974 would have

been 1,847 beds, which, compared with
that there would be 663 beds in excess of projected need.

by 1974. would show

4 We have some reservations as to the validity of the data in the State plan. In preparing the
annual State plan, the State agency considered historical occupancy data of skilled-nursing-care
F ctor in estimating future demand for such care.

facilities had not reported occupancy data in a consistent and reliable manner.

e found that skilled-nursing-care
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Because facilities that are excess to needs
can lead to underutilization of such facllities
which in turn, can result in higher patient-
day costs, need for effective controls over
the development of medical facilities appears
to exist.

CONTROL OVER DEVELOPMENT OF SPECIALIZED
MEDICAL SERVICES

A report ! by the Advisory Committee to the
Becretary of Health, Education, and Welfare
on Hospital Effectiveness stated that the most
promising opportunities for advances in hos-
pital effectiveness might be expected to result
from the combined efforts of health-care in-
stitutions, areawide planning agencies, and
State licensing authorities to encourage—
and, when necessary, demand—the develop-
ment of cooperative programs among insti-
tutions.

This report also noted that planning agen-
cles and licensing authorities must make
decisions for shared services on the basis of
total effectiveness for the whole population
rather than on the basis of institutional
autonomy or of the convenience of individual
physicians. The sharing of medical services
and equipment helps to reduce the cost of
hospital services,

Numerous specialized services for the treat-
ment of specific illnesses were offered by hos-
pitals in the six areas included in our reviews,
We obtained Information on the utilization
of such selected specialized services as cobalt
therapy, open-heart surgery, and obstetrical
services and on the extent to which these
services were shared among medical facilities.

Even though the results of our fieldwork
varied among locations, we found generally
that, although there was some sharing of
services, there was potential for more sharing.

At some locations certain specialized serv-
fces were significantly underutilized. For
example:

At one location flve cobalt therapy units in
area hospitals were being utilized at 45 per-
cent of capacity; another unit, which was
put in service during the time of our fleld-
work, probably will lower further the over-
all utilization of cobalt therapy units in the
area. (See Cincinnati report, pp. 28 and 29.)

At another location 11 hospitals had open-
heart-surgery facllities which were used at
about 63 percent of capacity. Utilization of
individual facilities ranged from 38 percent
to 100 percent of capacity. (See San Fran-
cisco report, pp. 26 to 29.)

At a third location 21 hospitals which of-
fered obstetrical services had average occu-
pancy rates of 53.4 percent for delivery beds
and 47.4 percent for bassinets during 1968.
Through cooperation and planning local offi-
cials initiated plans to consolidate obstetrical
services in selected hospitals. It is antici-
pated that the first consolidated maternity
unit, which was under development at the
time of our fieldwork, will replace obstetrical
services at six area hospitals. (See Seattle
report, pp. 42 and 43.)

Many of the physieians, hospital adminis-
trators, and health planners we contacted
during our review said that the establishment
of unneeded specialized services in hospitals
neither served the best needs of the com-
munity nor resulted in the best approach to
good medical care.

Section 113 of Public Law 91-206 provides
that a State is entitled to receive Hill-Burton
grant funds up to 90 percent of a project’s
cost if the project offers potential for re-
ducing health-care costs “through shared
services among health care facilities” or
“through interfacility cooperation.” This leg-
islation, which increases Federal financial
participation in those projects which involve
sharing, should provide hospitals seeking
Federal grant funds with an incentive to
share services.

1 Secretary’s Advisory Commission on Hos-
pital Effectiveness Report, U.S. Government
Printing Office (Washington: 1968), pp. 15
and 16.
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‘We noted that, in nearly all locations, no
authority existed for controlling the estab-
lishment of specialized medical services; con-
sequently, a hospital could establish such
services regardless of the potential for shar-
ing existing facilities. To provide greater as-
surance that the medical needs of a commu-
nity are met in the most economical and ef-
fective manner, controls should be estab-
lished by State and local health-planning
agencies over the speclalized services facili-
ties being developed in a community.

EFFORTS OF HEALTH-CARE FACILITIES TO REDUCE
OPERATING COSTS THROUGH COOPERATIVE PRO=-
GRAMS

We noted that at some locations health-
care facilities shared, or planned to share,
certain medical and administrative services
to reduce operating costs. At one location
five hospitals and a rehabilitation facility
formed an association to develop approaches
to the problems of hospital cost containment
while continuing to upgrade the quality of
patient care, For example:

The association made the services of physi-
cal therapists and clinical personnel avall-
able to member hospitals.

Members shared an electronic data proc-
es#ing unit and a records-microfilming unit.

The assoclation set up an office equipment
repair team which served all member hos-
pitals at a cost 25 percent less than that of
commercial repair service. (See Denver re-
port, pp. 23 and 24.)

At three locations we noted that groups
of hospitals had joined together in an ef-
fort to reduce costs through group purchas-
ing of goods and services. At the three lo-
cations hospital officials sald that these co-
operative efforts had produced substantial
savings. (See Cincinnati report, pp. 29 and 30;
Denver report, p. 25; and San Francisco re-
port, pp. 35 and 36.)

CONCLUSIONS

It is generally recogniz:d that one of the
major problems facing health planners s
control of the rising costs of health care.
Overbuilding of medical facilities and excess
capacity of specialized medical services con-
tribute to increased health-care costs. The
Federal Government, through the Partner-
ship for Health Program, and several States,
through various forms of legislation, have
sought to ensure that only needed medical
facilities are built.

Several agencies of the Federal Govern-
ment that provide financial assistance for
the construction of medical facilities have
taken action to limit Federal assistance to
those medical facilities which are consid-
ered not to be excess to necds. Many States
have not taken action, however, to control
the construction of privately funded med-
ical facilities. Consequently the potential
for overconstruction of medical facilities
exists. We belleve, therefore, that there is a
need for State and local health-planning
agencies to establish effective controls over
the construction of privately funded
facilities,

We found that there had been some shar-
ing of specialized medical services and that
hospitals had made efforts to reduce operat-
Ing costs through cooperative programs.
These actions were taken, for the most
part, through the initiative of the hospitals
concerned. We found also that there was a
potential for more sharing and for more
cooperative programs among hospitals.
Therefore we belleve that there is a need
for State and local health-planning agencies
to take a more active part in controlling the
establishment of specialized medical facili-
tles and in encouraging greater efforts by
hospitals to establish cooperative programs.

We plan to make no further distribution of
this report unless copies are specifically re-
quested, and then we shall make distribution
only after your agreement has been obtained.

Sincerely yours,
ELMER B. STAATS,
Compiroller General of the United States.
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WHAT MAKES JIM FARLEY TICK

Mr. HASKELL, Mr. President, Denver,
Colo., is a favorite city for many of us.
One of the many Denver fans is James A.
Farley, chairman of the board of the
Coca-Cola Export Corp.

Jim Farley’s name is almost legendary
in Democratic politics. A recent article
in the Rocky Mountain News gave me
some further insight into what makes
Jim Farley tick. I salute Mr. Farley for
his many contributions to the Democratic
Party and ask unanimous consent that
the newspaper article about him be print-
ed in the REcorb.

There being no objection, the article
was ordered to be printed in the REcorb,
as follows:

JIM FARLEY—GOING STRONG AT B4
(By Pasquale Marranzino)

That great political oracle, James A. Farley,
is keeping his lip buttoned about the out-
come of the presidential election.

He has his opinions but they will be
guarded until after the election, for Genial
Jim is the last of the stalwart Democrats—
at 84 a legend in his own time—and believes
that his predictions of what might happen
might be misunderstood and that wouldn't
help the party.

You can draw some inferences from his
stance because Farley—the “kingmaker” and
considered one of the most astute of Amer-
ican politicians—openly supported Ed Muskie
and Henry Jackson for the team ticket before
the Democratic National Convention,

The oracle believed that team could beat
President Nixon. In a telephone conversa-
tion with him at his New York offices where
he is chairman of the board of Coca-Cola
Export Corp., Farley was his usual jovial self,
but totally unwilling to discuss the cam-
palgn. He has contributed to the party but
nobody on high has asked him to take the
active hand that lifted Franklin Delano
Roosevelt to the governor’s chair at Albany
and from there to the White House.

Attempts to draw a parallel between the
Nixon-McGovern race and the 1938 debacle
between FDR and Alf Landon struck out.
It was in that election that Farley, then
postmaster general and Democratic national
chalrman, predicted that Landon would carry
only two states. Which he did.

Farley ran the party along with the Post-
office Department for eight years under FDR.
How many names can you recall in the FDR
cabinet? Jim Farley’s name is foremost.

We talked about his break with FDR. Jim
was a stout believer in the Washingtonian
premise that no man should be President
more than two terms. So when FDR's second
term was coming to a close he and Jim de-
cided that Cordell Hull, that impressive sec-
retary of state, should be the party's choice.

Then FDR pulled the rug from under Jim
and Hull, he opted for an unprecedented
third term and made it. That made the cele-
brated break between Farley and FDR.

The details of that break and the insides
of the Horatlo Alger story of Farley are being
compiled by Jim for publication in a book
to appear in 18 months.

“There are so many fascinating events
in those fascinating times,” he sald, “that
should be public property, a part of our his-
tory. I plan to tell it as it was. The only thing
that makes politics noble and politicians
credible is dependence on a man’s word. I
have strained always to level with people, to
tell them the truth of what is going on. It is
their right.”

SBomewhere in the back of the break with
FDR is Jim’s ambition that at one time he
might have been President—the first Catho-
lic President in history. But the third term
option of FDR became a formidable obstacle
and time did the rest.

Time seems more meaningless to Farley
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than most men. He still puts in a full day
at his offices on Madison Ave. This, despite
the fact that he was bedridden for a while
last summer with a heart aliment. Now, fully
recovered, he is down 15 pounds to 187 and
bouncy as ever.

“It's the banquets I must attend,” he la-
mented. “I figured out last year I attended
178 bangquets. Now I have cut them down,
but there are still a couple a week.”

Farley says he is hankering to get to
Denver soon—one of his favorite cities. He
has an added inducement since one of his
granddaughters, Joan Murphy, lives here. Her
husband, David, is a law student at the
University of Denver.

MILTON LEWIS KAPLAN

Mr. HUMPHREY. Mr. President, a few
days ago one of our Nation’s most able
and dedicated journalists prematurely
died at the age of 52. I lost a good friend,
and the country lost a responsible cit-
izen.

Milton Kaplan began his career as a
newspaperman with the Minneapolis
Tribune in 1943, when I first ran for
mayor of that city. His quiet and dedi-
cated commitment to responsible jour-
nalism led to a speedy rise in his career.
When he left Minneapolis to join the
International News Service, he had be-
come the assistant city editor of the
Minneapolis Tribune with INS.

Later, as editor of Hearst Headline
Service, as Washington bureau chief of
the Hearst newspapers, as national edi-
tor of the Hearst newspapers, as execu-
tive assistant to William Randolph
Hearst, Jr.,, and fhen as president of
King Features, Mr. Kaplan’s career was
always characterized by his quiet lead-
ership, an imaginative approach to prob-
lems, a thorough understanding of the
democratic process, and an always
awareness of the crucial role that the
press played in making our system work.
Freedom of the press was more than a
freedom for the press to enjoy. It meant
to Milton Kaplan a concomitant respon-
sibility to the Nation which the press
must exercise.

I know I speak for many Members of
the Senate when I express my condo-
lences to his lovely wife, Doris, who also
served as a member of the press in Min-
neapolis, and to his children.

I ask unanimous consent to have
printed in the REcorp an eloguent state-
ment prepared by his colleague, Bob
Considine.

There being no objection, the state-
ment was ordered to be printed in the
REcorp, as follows:

EAPLAN
(By Bob Considine)

New Yorr,—Mlilton Lewis Kaplan, presi-
dent and general manager of King features
syndicate, was the professional’s professional
in the tense arena of American journalism.

Dead at an Inopportune 52, he was at the
crest of a wave that began in Minneapolis
during World War II. It carried him litera’lly
around the world in search of that indis-
pensible need of man—the need for news.
At the crest, Milt was in command of the
appropriately named King, the largest fea-
tures syndicate of them all. With his great
gifts and sure touch he was in the course
of expanding KFS into documentary films
and extending its horizons at home and
abroad.
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Had Milt Eaplan been an actor, it is not
unlikely that (Caps C,C) Central Casting
would have sent him when the producers of
“the front page” called for someone to play
the role of managing editor Walter Burns or
Reporter Hildy Johnson.

Milt never shouted. I knew him 256 years
and never saw him wave an arm or lose his
cool. He was one of the rare newsmen whose
quiet voice somehow plerced the clamor
that is a part of our craft, noises that in his
particular case ranged through the hustle
and bustle of the Minneapolis Tribune’s city
room, the organized chaos and clatter of in-
ternational news service in London and New
York, all the way to the aggressive bidding
for the syndication rights to the Beatles’
Yellow Submarine, and Sesame Street.

Lincoln Steffens once wrote that the sus-
pense of a good reporter was an ingredient
he described as a ‘“studied ignorance."” By
that he meant a journalist who could face
each day's work, each assignment, with a
fresh and eager mind—no matter how many
times he had been called upon in the past to
confront these endless chores. Milt was the
epitome of what Steffens had in mind. He
never knew a jaded hour from the moment he
first sensed the heady scent of printers ink.

Ours is not a craft or voecation specially
known for its absence of petty jealousies and
arrogant ambition, It is not true that every
reporter—in his heart—wants to save enough
money to buy a weekly newspaper and settle
down. Almost every reporter, I've ever known
wanted to become managing editor of his
big dally, or news service, or his syndicate
and fire the incumbent managing editor.

Not Milt, He was simply incapable of
avarice. He was in the great tradition of such
remarkable Hearst people as J, D. Gortatow-
sky and Prank Conniff, Milt could write like
a streak, but if there was ever a choice of
taking the top story himself or dealing it out
to someone else who could handle it, he was
always cheerful about being the runner-up.
Among many other traits, he was extraor-
dinarily skillful at finding young and intrepid
news people and, having found them, extraor=
dinarily generous in giving them the breaks
they needed. I think now of outstanding
talents such as Marianne Means, John Wal-
lach, Pat Sloyan, Harry Kelly, Grace Bassett,
Dave Barnett, Peter Andrews, Cassie Mackin,
Leslie Whitten, Nell Freeman . . . 50 many
others,

Hemingway once defined “class’ as “grace”
or “poise” under pressure. Milt was the East
Coast distributor of Class. T saw him demon-
strate it when our helicopter broke down in
the Sinal Desert just after ths Six-Day
War . . . when any of us who worked for
him got in trouble and needed a boost or a
buck . . . and the day INS was engulfed by
the United Press. Milt was running our shop
in New York when, at the doom of noon,
teletypes in our office and theirs a couple
of blocks downtown simultaneously an-
nounced a merger, so-called.

Two strangers entered our newsroom where
Milt was presiding at the News desk. One of
them coughed apologetically. He was from
UP, and would be there the rest of the day,
he said. Milt said, “Then you will need a desk
and a telephone,” and he arranged for this.
Milt looked at the other fellow and asked,
“Are you also from UP?"

“No,"” the guy said, showing his Pinkerton
badge. “I'm here to see that none of you guys
steal nothing.” Milt Eaplan, whose innate
patience resembled Christ's rather than
Job's, endured even that.

The poet Robert Hillyer anticipated Milt
Kaplan's life and death when he sang:

“We whom life changes with its every whim
Remember now his steadfastness,
In Him was a perfection, and unconscious
grace,
Life could not mar, and death cannot
efface.”
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PHOSPHATE DETERGENTS IN
INDIANA

Mr. HARTEE. Mr. President, the pol-
lution of our Nation's waters is one of
the foremost issues facing America to-
day. If the degradation of our lakes and
rivers continues at its current pace, we
will not have enough drinkable water by
the end of this century to meet the needs
of the American people.

My own State of Indiana has been a
leader in the batfle to provide people
with clean, safe drinking water. Re-
cently, the State legislature adopted a
“zero-phosphorous” law which requires
that all detergents marketed after Janu-
ary 1, 1973, contain no phosphorous.

This is an outstanding example of pro-
gressive action on the State level to clean
up our Nation's waters.

Mr. President, I ask unanimous con-
sent that an article which appeared in
the November 1972 issue of Outdoor
America, a publication of the Izaak Wal-
ton League of America, be printed in the
RECORD.

There being no objection, the article
was ordered to be printed in the Recorbp,
as follows:

PHOSPHATE IssUE BLooMs IN INDIANA

Indiana Waltonians have found themselves
unexpectedly allied with one of the nation's
major detergent producers, as the battle of
the phosphates opens for the third time in
the Hoosler state. The “alliance” patched
Lever Bros., Inc., with the League in oppo-
sition to delays in enforecing that state's
zero-phosphorous law which the General As-
sembly legislated into effect for January 1,
1973.

Hoosler lawmakers' first actlon in 1971
would have limited detergent “phosphate”
to 12 percent beginning the first of this
year; but the state's Stream Pollution Con-
trol Board a year ago adopted a regulation
delaying enforcement at the wholesale level
until March 31 of this year, and at the re-
tall level until June 30.

Indiana Waltonians actually supported the
delay on the basis “it was a new law, and
there was no need to penalize legally ac-
cumulated high phosphorous stocks just to
pick up another 80 or 180 days in enforce-
me:;t." state executive secretary Tom Dustin
said.

But the grace period, instead of being used
to “clear the pipeline”, as Dustin put it, was
used for a massive lobbying effort by the
industry and prominent phosphate detergent
users to get the law repealed before the post-
poned enforcement dates were reached,

The League, which last year had been
admitted to Federal Court on its appeal to
become a party defendant, and which had
seen all the industry's contentions thrown
out save the still-pending issue of interstate
commerce restriction, successfully staved off
the lobbying drive.

In fact, while the original 1972 require-
ment for 12 percent ‘“phosphate” (about
equivalent to 5 percent elemental phosphor-
ous) was liberalized to 8.7 percent phosphor-
ous, the legislature went all the way to zero
for January 1, 1973.

Division attorneys and officers received as-
surances early this year that the Stream Pol-
lution Control Board fully intended to en-
force the zero requirement for all but cer-
tain exempted uses on schedule as enacted.
The industry itself had been clearly in-
structed that it would be required on Jan-
uary 1 to market zero phosphorous deter-
gents; and at least some segments of the
industry ftook the Stream Board’s instruc-
tlons at face value.
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Complying detergent producers and League
officials were electrified in November when
word leaked that the Stream Board meeting
the 21st would vote on a staff recommenda-
tion that 1973 zero levels be postponed well
into next year—thus exposing the legislature
to another all-out lobbying effort to repeal
the requirement before enforcement. They
were especially dismayed because the gues-
tion of delay had not been on the Board's
agenda for the regulatory hearing held a
month earlier.

The Board was again advaneing the argu-
ment that the Industry "“needed time" to
clear stocks of 8.7 percent phosphorous de-
tergents. But the argument was dealt a po-
tentially lethal blow when attorneys for
Lever Bros. stated that their company was
already in full compliance with the zero re-
quirement, more than a month before the
advertised deadline; and further, that the
company would take back any of its phos-
phorous detergents that might remain on the
grocery shelves after the zero date—thus
eliminating any economic penalty whole-
salers or retailers might suffer from unsold
products.

Speaking before the Board for Indiana
Waltonians, Dustin fully supported Lever.
“While we may have continuing difference
with the industry, If the Board reverses its
clearly expressed intent to enforce this law,
it will be penalizing good faith performance
and rewarding those who would be in viola-
tion with an unjust competitive edge.”

The Waltonian spokesman added that
“most of the detergent producers have ac-
knowledged the statutory and judicial facts
of Iife in Indiana, and are moving toward
timely compliance with the law.

“The political pressure for delays,” he
sald, “is coming from special interest users
who are resisting requirements for phos-
phorous removal prior to discharge from their
facilities.”

A number of industrial and institutional
users, Dustin explained, remain exempt
through April 30, 1973; “and there is no cause
for upending the body of this statute in order
to strengthen the bulwarks around these re-
maining enclaves.”

Under fire from both conservationists and
& major detergent producer, the state's
Stream Pollution Control Board unanimously
shelved the proposed delays for consideration
again December 19, Indlana Waltonlans were
taking nothing for granted, and have in-
structed their attorneys to prepare for a pos=-
sible Christmas lawsult if the delay is res-
urrected. Several industrial representatives,
however, privately conceded after the shelv-
ing that the action probably kills the pro-
posal for delays, and that Indiana may be-
come the first state requiring zero phos-

phorous detergents in the public market-
place.

DR. MARTIN LUTHER KING, JR.

Mr. HUMPHREY. Mr. President, I rise
to remind the Nation of the great debt
it owes the late Dr. Martin Luther King,
Jr.,, who was born 44 years ago next
Monday, January 15.

He was a great and noble teacher as
well as a moving speaker.

Let the lessons that he taught us not
soon be forgotten. For, over 4 years after
his death, we are still engaged in the vio-
lent destruction of human life which he
opposed. For, over 4 years after his
death, we have yet to reach those goals
of human dignity and equality for which
he strove. And yet we are much richer
for his leadership.

His leadership led to a dramatic and
widespread, though long overdue, enjoy-
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ment of the bill of rights, for all Ameri-
cans.

His wise leadership continues to exert
an influence. It brings together blacks,
Chicanos, Indians, and Puerto Ricans to
struggle for equal opportunity.

Yet his leadership is and was of a type
we all ean follow. It shows the way to
nonviolent social change. Through it the
minority can become the majority nec-
essary to overwhelm the forces of big-
otry and oppression.

It is appropriate that we remember
the birth of this Nobel Peace Prize win-
ner today. But we must continue to re-
member it every day of our lives. It is only
then that “we shall overcome.”

Mr. President, I ask unanimous con-
sent to have printed in the REcorp my
letter to Mrs. King on the 44th anniver-
sary of her husband’s birth.

There being no objection, the letter
was ordered to be printed in the RECORD,
as follows:

U.S. SENATE,
Washington, D.C., January 9, 1973.
Mrs. CoReTTA ScorT KING,
The Martin Luther King, Jr., Center for So-
cial Change, Atlanta, Ga.

DearR CoRETTA: May I join your husband’s
many friends and admirers in celebrating
the forty-fourth anniversary of his birth, The
nation, as I myself, continue to feel his ab-
sence, Yet we are so much richer for the
brief time he was here. Martin Luther King,
Jr. was a leader among leaders.

Yet I am encouraged by the important work
being done in Atlanta at The Martin Luther
King, Jr. Center for Soclal Change. I am
proud to be a trustee and will continue to
support the Center’s plans for expansion.

It seems most appropriate to me that Dr.
King's birthday be celebrated first through
a religious service at Ebenezer Baptist Church
and then at a benefit for the Center. The
combination of these events characterizes
the moral-activist approach that Dr. King
brought to the civil and human rights move-
ment. He was a preacher who became a
teacher for the whole nation,

Let us not soon forget the lessons that
he taught. Let us use this event to celebrate
his having been with us. However, more im-
portantly, let us thank him for bringing us
together as Individuals that we might re-
double our efforts to bring about human
freedom and dignity.

With warm personal regards,

Sincerely,
HuserT H. HUMPHREY.

ANTIBUSING AMENDMENT

Mr. BAKER. Mr. President, I am
pleased to join with the Senator from
Tennessee (Mr, BrRock) and other Sena-
tors in proposing &a constitutional
amendment designed to bring about a
lasting remedy to the problem of the
judicially ordered busing of schoolchil-
dren.

There is no issue of greater importance
to the people of Tennessee—and ulti-
mately to all the people of our Nation—
than ending the hardships imposed by
the massive crosstown busing of children
to achieve some sort of arbitrary racial
balance. I have always been opposed to
busing, and I will continue to work for
an effective solution to this judicially
contrived situation.

Although there have been some at-
tempts to dismiss busing as a racial or
regional issue, black and white parents

1039

from throughout the country who have
personally experienced the family dis-
ruption brought about by busing rightly
dispute that claim. It should by now be
abundantly clear that to be against bus-
ing is not to be against a quality educa-
tion for every child, black and white.
To be against busing is to place a concern
for orderly education above the caprice
of transportation orders.

Perhaps no other State has suffered
more from the abuses of judicially or-
dered busing than my home State of
Tennessee. The people of Nashville have
already experienced more than a year of
disruption and discord as a result of a
massive busing plan put into effect there.
This month the people of Memphis will
face the hardship of complying with a
busing order in the middle of the school
year,

The enormous dislocations of cross-
town busing are especially grave because
the burden falls hardest on the children
themselves. They are the ones who are
uprooted from their mneighborhoods,
forced to get up before daylight, and wait
on street corners for buses to carry them
to unfamiliar destinations.

I am convinced that our national goals
of obtaining a good education for every
child and assuring equal educational op-
portunities for all are not furthered by
the judicial mischief of busing.

I continue to believe that this matter
can be resolved through responsible leg-
islative action. In a number of instances
during the last Congress, we were nar-
rowly prevented from achieving a lasting
solution to the problem of busing.

The people of our Nation have over-
whelmingly registered their opposition in
public opinion polls and, even more con-
vincingly, at the polls in State and Na-
tional elections. This demonstration of
the will of our citizens cannot be ignored
or frustrated any longer, and I am hope-
ful that decisive legislative action will be
taken now.

If this constitutional amendment
proves necessary, however, I want to
make it clear that I will work for its
rapid approval. I commend Senator
Brock for his active leadership in seek-
ing a workable solution to the busing
problem, and implore other Senators to
join in meeting this challenge.

THE NEED FOR A NATIONAL
AVIATION PLAN

Mr. HARTKE. Mr. President, years
ago the Congress wisely provided for a
national highway system. Although we
have lagged behind in building the roads
promised by that program, the fact re-
mains that thousands of miles of road-
ways have been constructed and high-
ways have been made safer because of
congressional foresight.

It is time that we applied the same
principles to the Nation’'s civil aviation
system. What we need is a major national
effort to anticipate the needs of the
future and to deal with them before they
get out of hand.

Mr. President, the recently released
report of the Aviation Advisory Commis-
sion deals with this need in a most ad-
mirable manner. I ask unanimous con-
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sent that the transmittal letter accom-
panying the report be printed in the
REecorp at this point.

Mr. President, the Advisory Commis-
sion’s recommendations provide a sound
basis for congressional discussion. I in-
tend to examine them in depth and to
offer legislation which meets the objec-
tives outlined in the report.

There being no objection, the letier
was ordered to be printed in the REcorbD,
as follows:

AVIATION ADVISORY COMMISSION,
Washington, January 3, 1973,
The PRESIDENT,
The White House,
Washington, D.C.

Dear Me. PResIDENT: I am pleased to pre-
sent to you as required by Public Law 91-
258, the report of the Aviation Advisory Com-
mission,

In our report you will find more than three
score recommendations for meeting the long-
range needs of aviation.

None of the recommendations are radical,
nor do they require any basic change in the
present way of regulating the aviation indus-
try, or encouraging its growth.

Taken together, however, they constitute a
major national effort to anticipate the prob-
lems of the future, and to deal with them
now before they become so great as to im-
pose their own solutions on the aviation in-
dustry.

The Commission, in its two years of study,
reached the conclusion that the U.S. is facing
the greatest combination of threats to its
position of world preeminence in aviation
since it established that position in the late
forties.

In order to better mobilize our govern-
ment resources to meet the challenges ahead,
we have recommended that the federal role
in aviation be consolidated and streamlined.
This should be done by establishing, initially
in the Department of Transportation, an
Under Secretary for Civil Aviation (USCA).

One of his key responsibilities would be to
prepare and keep current, a comprehensive
ten-year National Aviation Plan for air serv-
ice, airports, airways, air vehicles and ground
access. We found to our dismay that no such
plan now exists. In fact, there is not even
an established requirement for one. This
plan would be coordinated with other fed-
eral, state and local government agencies, and
with industry and the public through an
expanded National Aeronautics and Space
Couneil.

Another responsibility of the Under Sec-
retary would be to establish, when necessary,
source selection procedures for civil trans-
port aircraft, similar to those used in mili-
tary aircraft procurement. Source selection
would be used to reduce the enormous pri-
vate risk which faces U.S. manufacturers,
who must now compete with foreign govern-
ment-supported enterprises in the develop-
ment and production of new transport air-
craft.

In order to be effective, the new Under
Secretary must have not only the tools neces-
sary for planning, but also those needed
to see that the plans are carried out. We
have, therefore, recommended that FAA, the
civil aviation R&D functions of NASA, and
certain other presently scattered federal ac-
tivities in civil aviation, be placed under
USCA.

In this connection we learned that as re-
cently as three years ago the U.S. govern-
ment contribution to civil aviation research
and development was only 15.5 percent of
the total, as compared with 73 percent by
the Western European countries. The re-
sults—an attractive family of foreign civil
aireraft, providing Increasingly stiff competi-
tion in a market formerly dominated by
American products.
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You will recall that after responsibility
for astronautics was assigned to the National
Advisory Committee for Aeronautics, and it
became NASA, both the quantity and quality
of aeronautical research suffered.

In making our civil aviation R&D recom-
mendation, we have been mindful of the
fact that NASA's work on the Apollo pro-
gram alone has set new standards in govern-
ment for both technical and administrative
competence.

Nevertheless, there is a fundamental dif-
ference between NASA’s space and aero-
nautical activities in that NASA itself is the
buyer of spacecraft and in consequence can
be, and is, intimately involved in all impor-
tant specifications and trade-off decisions.
Except for a few research aircraft, the buyers
of aircraft are airlines, private owners and
the military services, so that NASA has little
to say about requirements or trade-offs.

It has also been understandably difficult
for NASA to give enough attention or prior-
ity to work in support of those other custom-
ers when so much was at stake in making its
own projects successful. With the functions
of aeronautics and astronautics separated,
aeronautical research would, we belleve,
again receive the comsideration it merits.

We also learned that there has been no
overall planning for U.S. natlonal and inter-
national air service which is the keystone of
a civil aviation system. What has been done
was on a purely case-by-case basis.

Our recommendation for such a planning
responsibility in USCA does not in any way
affect the present guasi-judicial functions of
the independent Civil Aeronautics Board in
route proceedings, the granting of certifi-
cates of convenience and necessity, or sub-
sidy. We do suggest, however, that the CAB
might more profitably utilize the economies
and potential subsidy reductions demon-
strated to be possible by the commuter air-
lines now serving many of our small com-
munities.

We soon became aware of the adverse ef-
fect that jet noise and other environmental
pollutants are having on the rational devel-
opment of air transpertation,

We have recommended a three-pronged
attack on the noise problem where we think
it will do the most good—at the source.

Altered flight procedures. These can be put
into effect almost at once and can reduce the
noise impacted ground area by nearly 20
percent.

Acoustical treatment of the JT3D and
JT8D jet engines. Together with normal fleet
attrition, this can by 1977, bring about a
further reduction of over 30 percent in the
area affected.

Development, by 1880, of the first of a fam-
ily of quiet jet engines. When the entire fleet
is powered by the new qulet jet engines,
which could be by the late nineteen eighties,
the noise impacted area will shrink to about
three percent of what it is today.

To help rectify the other unwelcome slde
effects of airports, we have recommended
mechanisms for early and better community
and citizen involvement in the airport and
ground access planning process. We also
found that under today's rules important
projects can be held up interminably, almost
regardless of the merits of the objections. We
have, therefore, recommended a companion
mechanism for closing the loop—so that
after all parties have been heard, there will
be a prompt and final settlement of the
issue,

At the beginning we set as our target the
year 2000, and our goal was to describe the
needs of aviation for the next twenty-seven
years.

It soon became evident that there were
many immediate problems, so pressing in
nature that if they were not solved, there
would be no long-range needs to worry about.

We also learned that nowhere in the gov-
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ernment had even the full costs of the exist-
ing partial ten-year plan been added up,
s0 we decided to limit our more precise
projections and recommendations to a more
manageable term than nearly three decades
into the future.

Our report contains detailed, and I think
reasonably complete, recommendations for
the elements of an aviation system that
should, to the year 1985, satisfy the reason-
able demands of all users, be they travelers,
shippers, airlines, or general aviation. We
believe that the system will be technically,
economically and politically sound, and that
it can be operated in harmony with the en-
vironment.

We have computed the costs, in constant
1971 dollars, of the system we recommend.
They will be high, but compared with the
estimated cost of what we have come to call
business-as-usual, le., the extension of
present plans into the future, we estimate
savings to the taxpayer of as much as $19
billion over the twelve-year period.

We have also suggested how these costs
might be allocated among the federal gov-
ernment, the states and local communities,
and the private sector.

As to the post-1985 period, the projections
prepared for us indicate a very rapid in-
crease in air passenger and air cargo demand.
By the year 2000, for example, they predict a
demand of 250 million air passengers in and
out of the New York City area alone.

Will this be a reasonable need to provide
for under the conditions that prevalil at that
time? Will national goals and priorities
justify allocating the requisite portion of
our limited resources of land and energy?

Regardless of how these questions are an-
swered, our recommendations are all neces-
sary concomitants of any future aviation
system, no matter what its size, If it is to be
fully responsive to the developing needs of
the nation and its people. Furthermore, some
of our recommendations—basic research, and
land banking for possible post-1985 airport
needs—are expressly aimed at keeping the
natlon’s long-range options open.

Beyond this, we shall have to rely on the
comprehensive and periodically updated Na-
tional Aviation Plan which we have recom-
mended for timely guidance to government
and industry as we move into the long-range
future.

Yours respectfully,
CROCKER Snow,
Chairman.

A TENFOLD INCREASE IN MINORITY
ENGINEERS—A CIVIL RIGHTS
CHALLENGE FOR THE SEVENTIES

Mr. HUMPHREY. Mr. President, the
Nation has made great progress in the
area of civil rights in the last decade.
And nowhere has that progress been
more important or more dramatic than
in the area of employment. Fighting
economic discrimination is the sine qua
non of progress in other areas of racial
discrimination, for it is through decent
jobs and incomes that individuals ob-
tain the freedom to fully participate in
other areas of society.

There is one area, however, in which
progress in employment for minorities
has been relatively slow. I refer to the
professional and managerial area—the
upper ranks of the employment ladder.
This failure represents what we might
call the prime second-generation civil
rights problem of the 1970's. Un-
less it is addressed, inequality in our
society will grow. For it is the profes-
sional, technical, and managerial jobs
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that are growing fastest—and these are
the very jobs which minority group
members are failing to get.

In an address to the Engineering Edu-
cation Conference at Crotonville, N.Y., on
July 25, 1972, one of the top executives
in American industry forthrightly calls
for American educators and businessmen
to recognize the dimensions of the prob-
lem. J. Stanford Smith, senior vice presi-
dent of the General Electric Co., calls for
a tenfold increase in minority engineer-
ing graduates as the only solution to this
problem. He notes that people in the top
ranks of American industry got there, by
and large, through technical education.
Of the people in the top 20 percent of the
exempt salaried ranks in his own firm,
more than 60 percent have a 4-year tech-
nical degree.

His point is clear and undebatable:
General Electric and other publicly
owned corporations of the Nation do not
develop a managerial corps on the basis
of parentage, or stock ownership or
school tie—but on the basis of perform-
ance, based on technical education in
engineering and other fields.

The failure of minority group members
to choose engineering as an educational
major—probably the key educational
avenue to professional and technical
jobs—must be remedied. Out of 230,000
students enrolled in engineering in 1970,
only one out of a hundred were black.
Thus, even if the number of freshman
blacks enrolling in engineering increased
by 15 percent every year, 50 years would
be required to achieve proportionate
representation in the Nation's engineer-
ing force.

We do not have 50 years. Time is run-
ning out.

I, therefore, fully support Mr. Smith’s
call for a nationwide effort, led by the
business and educational communities,
to increase the number of minority engi-
neering graduates by a factor of ten- to
fifteen-fold by the end of the decade.
And I agree with him that the tremen-
dous expansion of professional and
technical jobs in our economy in the
1970’'s—resulting in a possible shortage
of engineers in the late 1970’s—provides
a fortunate contingency. In his words:

It will be truly unforgivable if, with this
timely gap in the supply of engineers, we
failed to flll a large part of it with minorities
and women.

Mr. President, I ask unanimous con-
sent that the complete text of Mr.
Smith's address be printed in the Recorbp.

There keing no objection, the address
was ordered to be printed in the Recorbp,
as follows:

NEEDED: A TEN-FOLD INCREASE IN MINORITY
ENGINEERING GRADUATES

(By J. Stanford Smith, senior vice president,
General Electric Co.)

“We :--a these truths to be self-evident,”
said the Second Continental Congress, “that
all men are created equal . . .”

What was self-evident to the Founding
Fathers in Philadelphia did not apply to
all men, let alone women. The first census of
the United States, In 1790, revealed that
20% of the population of the new nation
consisted of blacks, most of them slaves,
They were not free and equal then, and on
the bicentennial of the Declaration of Inde-
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pendence, just four years from now, they will
still be struggling to achieve equality in
national life.

As of today, about 11% of the U.8. popula~-
tion is Black American, 5% is Mexican-Amer-
ican or Puerto Rican, and less than 1% is
American Indian and Oriental American,
These 35 milllon people—seventeen percent
of the present population—have every right
to expect the same opportunity as their fel-
low-Americans. The degree to which that
vision of equal opportunity is realized will
be a measure of us all.

THE LONG STRUGGLE

It has been a long, slow, painful struggle
for most of the two centurles since that day
in 1776. Many minority groups have arrived
in this country and won their way to par-
ticipation in political and economic life. But
racial barriers have proved to be more dif-
ficult than others, and only in the past two
decades has there begun to be significant
progress.

The Supreme Court decision against segre-
grated schools in 1954 . . . the flood of civil
rights legislation . . . the breakdown of segre-
gation in restaurants and other public facili-
ties . . . the rise of blacks and other minori-
ties in political power . . . the rise of mi-
nority representation on the campuses and
in factories and offices . . . there is no need
to rehearse here the rising fortunes of the
racial minorities in the past fifteen or twenty
years. They are on the march, and their fel-
low-citizens largely accept their right to move
into the mainstream of American life.

BARRIERS DISAPPEARING

How are education and business respond-
ing to the challenge of equal opportunity?
The barriers of prejudice which formerly
stopped so many minority men and women
at the point of entry have substantially dis-
appeared. Educators and business managers
have not merely opened the doors, but actu-
ally reached out to the ghettoes and brought
people on board. Many people once consid-
ered uneducatable and unemployable are
now getting the extra help they need to
qualify for college life and industrial employ-
ment.

General Electric, for example, now has
more than 26,000 minority employees. During
1971 we hired 40,000 employees—of which
19% were minority.

Figures like this are probably typical of
most of industry. The percentage varies from
location to location; as a goal, our managers
make every effort to utilize minority people
in their work forces In relation to their num-
bers in the respective communities.

MAKING NONDISCRIMINATION A REALITY

It is widely assumed that this changing
picture in industry results entirely from the
militancy of minorities and the strong hand
of government. These have undoubtedly
forced the pace of progress, but the struggle
against discrimination in industry has a
long history that helped to set the stage for
the remarkable change of attitudes in the
past few years. Consider the General Elec-
tric experience, for example.

Almost forty years ago, General Electric’s
President, Gerard Swope, issued a policy di-
rective in writing, forbidding discrimination
against any employee because of race or
creed. Mr. Swope early understood the prob-
lems of prejudice. His policy of non-discrimi-
nation has been reaffirmed in many Company
documents and in union agreements over
the years.

The Company’s next President, Charles E.
Wilson, rose from the Hell's Kitchen area of
New York to become Chief Executive Officer,
and he too knew the importance of equal op-
portunity from his own experience. In 1946,
when President Truman formed the Presi-
dent’s Committee on Civil Rights, he called
on Mr. Wilson to be its Chairman. It was in
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Mr. Wilson's administration that General
Electric became the first company to send
its recruiters regularly to the Negro colleges.

In 1952, our next President, Ralph Cordi-
ner, arranged for representatives of the Ur-
ban League to visit our plants in many parts
of the country—22 visits in all—to observe
the situation at first hand, and help with our
minority recruiting acitivities.

In the early 60's, when Fred Borch became
the Company's Chief Executive Officer, he
set In motion an all-out effort to remove
any lasc additional barriers to our long-
standing policy of non-discrimination. As
Mr. Borch emphasized in a motion pleture
for ali employees: “For as long as I can re-
member, General Electric has had a policy of
equal employment opportunity . . . Let me
make this unmistakably plain. Al employees
should understand and cooperate with the
Company’s efforts in accepting this respon-
sibility.”

We have been striving, in General Electric
and in other large companies, to make the
policy of non-discrimination a reality.

PROGRESS IN HOURLY RANKS

General Electric people are convinced not
only that management meant what it says,
but that this is the only right and fair thing
to do. Our managers have specific targets and
plans for afirmative action, and they are
measured on their performance.

As a result, decided progress has been made.
As I said, our Company has 26,000 minority
employees, and 19% of our new hires in 1971
were minority. Other companies show similar
results. In hourly paid assignments—which
have relatively modest educational require-
ments—minority people are not only getting
on the payroll, but they are qualifying for in-
creasingly skilled and responsible assign-
ments.

But progress is not coming nearly as fast
in the exempt-salaried ranks. In the tech-
nical, professional, and managerial jobs, the
minorities are sparsely represented. Further-
more, I am deeply concerned that our man-
agers may not be able to reach their minority
employment goals in these areas no matter
how hard they try. Why is this?

A PROBLEM OF SUFPLY

Much of the rhetoric of militancy and gov-
ernment compliance still speaks about knoeck-
ing down barriers and opening up jobs for
blacks and other minorities in the upper
levels of industry. But that is truly no longer
the problem. I think the record will show that
managements of the large companies, the big
employers in the Industrial fleld, have very
thoroughly removed the formal and informal
barriers and have demanded results—rvisible,
working minority people on the payroll in
professional and managerial positions. In
fact, there is a very lively competition for
qualified minority people, with the demand
far exceeding the supply.

The willingness is there; the jobs are there
to be filled by anyone who can qualify regard-
less of race, color, creed, or sex. But how do
we develop the qualified minority candidates?

In the eagerness to remove the barriers of
prejudice, this problem has been ignored, or
perhaps deliberately swept under the rug. I
repeat the real problem today, in professional
and managerial levels, is not one of demand,
but of supply.

NEED FOR PROFESSIONAL EDUCATION

Let's examine the problem.

It takes special education and speclal train-
ing to qualify for many positions in our
highly complex industrial soclety. No matter
how hard & man or woman may be willing to
work, no matter what his native talents may
be—he cannot do competent engineering
work without a knowledge of engineering. He
cannot do important finanelal work without
the mnecessary education and finaneial
training.
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Persons with engineering or financial train-
ing provide the main volume streams of our
professional employment. Until industry can
get large numbers of qualified black engl-
neers, blacks cannot become a significant ele-
ment in top professional and managerial
ranks. The same is true of women, and what
I have to say also applles to the problem of
upward mobility for women in industry.

Consider this: of the people in the top
20¢;, of our exempt salaried ranks in General
Electric, more than 60% have a four-year
technical degree. These people with technical
degrees work in virtually all the professional
functions of the business—manufacturing,
engineering, research and development, mar-
keting, and relations work—and they provide
a majority of our managerial leadership.

PERFORMANCE, NOT PARENTAGE

It's surprising how many minority people
are skeptical of the need for professional
education in modern industry. Many of them
are convinced that moving into a position
of leadership is primarily a matter of the
right family, the right school, the right
connections.

I have been told for example, that all we
need to do to get the right proportion of
blacks in our top management ranks is to
set the pattern by appointing a few Jackie
Robinsons. But Branch Rickey could not put
Jackle Robinson in the lineup until he was
sure that Robinson was truly a big-league
ball player.

Listed in our 18971 Annual Report are the
102 top executives of the General Electric
Company. Of these 102, 756 came to GE di-
rectly out of college, 10 came with us within
five years of graduation, and the other 17
spent anywhere from 5 to 23 years with other
companies. They represent a wide range of
soclal, geographic, and economic back-
grounds, and family connections are rare.
They're from a wide range of schools; in fact,
there are schools represented here that some
of us never heard of.

My point is that General Electric, like most

other publicly-owned corporations, has a
tradition of people succeeding because of
their performance, not their parentage, or
their stock ownership, or their school tie. But
a prerequisite for professional or managerial
success in modern, technically-oriented com-
panies is education suited to the require-
ments of the business, and these require-
ments dictate that the volume streams of
opportunity require engineering or financial
competence.
INDUSTRY WANTS GREATER MINORITY
PARTICIPATION

Now, as a matter of fairness—social jus-
tice—public acceptance—a healthy soclety—
we want to see minority faces emerging in the
leadership of industry. We're not neutral
about it; we're eager to get the job done.

In addition to the crucial reason of pro-
viding equal opportunity for all, there are
added business reasons for wanting to recrult
and develop black leadership. Many of our
plants are located In major urban areas where
a high percentage of the employees are black.
Black participation in management in such
locations will become increasingly impor-
tant. Also, black consumers are an important
market for GE consumer products. Black
leadership in marketing as well as other func-
tions is good customer relations. We are com-
pletely aware of the importance of accelerat-
ing progress in black leadership, and that's
why we are emphasizing the need for a many-
fold increase in minority engineering gradu-
ates.

A FORMULA FOR TRAGEDY

Of 43,000 engineers graduated in 1971, only
407 were black and a handful were other
minorities or women. One percent. It takes
about fifteen to twenty-five years for people
to rise to top leadership positions in industry.
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So if industry is getting one percent minority
engineers in 1972, that means that in 1990,
that's about the proportion that will emerge
from the competition to the top leadership
positions in industry, Not five percent, or ten
percent, or seventeen perecnt, but one per-
cent.

Geantlemen, this is a formula for tragedy.
Long before the year 1990, a lot of minority
people are going to feel that they have been
had. Already there are angry charges of dis-
crimination with regard to upward mobility
in industry, whereas the real problem, clear-
ly visible today, 1s that there just aren’t
enough minority men and women who have
taken the college tralning to qualify for pro-
fessional and engineering work.

According to a study of blacks in engineer-
ing by Lucius Walker of Howard University,
only one-half of one percent of the engineers
in the nation were black in 1960—and that
proportion did not increase at all by 1970!
Out of 230,000 students enrolled in engineer-
ing in 1970, approximately one out of a hun-
dred were black, with T0% of these enrolled
in the predominantly black schools. The
numbers of freshman blacks enrolling in
engineering increased 19% in 1971, which is
a good sign. But Mr. Walker points out that
if the present number of blacks graduating
from englneering schools is increased by 15%
a year, fifty years would be required to
achieve proportionate representation in the
nation's engineering force—that is, a black
for every nine whites, On the present lazy
trajectory, we are postponing the arrival of
significant numbers of blacks in the top
ranks of industry until well into the Twenty-
first Century.

NEEDED: TEN-FOLD INCREASE

To put the challenge bluntly, unless we
can start producing not 400, but 4,000 to
6,000 minority engineers a year within the
decade, industry will not be able to achieve
its goals of equality, and the nation is going
to face soclal problems of unmanageable di-
mensions.

‘What can be done?

There has been much talk of job restruc-
turing. A certain amount of that can be
done, and openings can be made for minor-
ity technicians without the full range of
engineering education. But these jobs will
not be a major source of professional and
managerial leadership in the future, any
more than they are today.

From time to time, one hears hints that
we in industry might drop our standards,
hire unqualified people, perhaps even call
them “engineers”. Then if they fall in the
competition of leadership, that's their fault,
not ours. What a sorry game!

First of all, it can’t be done for competitive
reasons, Our competitors here and abroad
have first-rate engineers, and we can't com-
pete with second-raters. The waste and in-
efficlency would knock us out of business.
The United States is having trouble enough
in international competition, without adding
the problem of unqualified engineers.

NO DOUBLE STANDARDS

And furthermore, the blacks and other mi-
norities would quickly see through the sham
and resent it. Listen to the words of Dr.
Eenneth B. Clark, distinguished Professor of
Psychology and a member of the New York
Board of Regents. Highly regarded as a black
spokesman, Dr. Clark had this to say about
industry standards of performance:

“I cannot express vehemently enough my
abhorrence of sentimentalistic, seemingly
compassionate programs of employment of
Negroes which employ them on Jim Crow
double standards or special standards for the
Negro which are lower than those for whites.
I think this is a perpetuation of raclsm, is
interpreted by the Negro as condescension,
and, as I told a group of psychologists and
industrial leaders yesterday, will be exploited
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but will not contribute to any substantive,
serious, non-racial integration of minorities
into the productive economy of business.”

Industry must maintain high standards of
performance for all persons.

Perhaps it has crept into your mind that
we might be able to get away with excuses.
We in industry could prove that we are hiring
our fair share of the avallable population of
minority engineers, and pass the buck along
to the engineering schools. You in turn could
point to your programs to attract black en-
rollments, and demonstrate that the problem
lies with the blacks: they just don’t sign up
for engineering. And the blacks would place
the blame on a white soclety that they would
believe discriminates agalnst blacks in pro-
fessional work. Then the situation would
stand exactly where it is today, except by that
time the blacks might dominate the civil
service ranks of local, state and federal gov-
ernment, while the whites would hold the
centers of technology, and that form of segre-
gation could have disastrous consequences
for all concerned.

ONLY ACCEPTABLE SOLUTION

The only acceptable solution is to take
bold, innovative, all-out action to increase
the supply of minority engineering graduates
not by a few percentage points, but ten—or
fifteen-fold, and to get it done within the
decade. This is the only way we can expect to
see acceptable proportions of minority men
and women in the top ranks of industry by
the end of the century.

MANY DIFFICULTIES

This will not be an easy task. We are all
familiar with the formidable barrlers that
stand in the way of minority people getting
to college for any course of study. The Ford
Foundation study by Fred Crossland de-
scribes them well: the barriers of poor prep-
aration; of poor motivation; of money and
distance and prejudice on both sides.

But even if they do get to college—too
few seem to have an interest in engineering.
Many blacks today are eager to return to the
black community and use their education to
help their fellows. This is commendable, but
it means that blacks turn to teaching, law,
medicine, government service, and social
work rather than engineering.

And If a black is persuaded to try engineer-
ing, he may start with an extra handicap
because 50 many black students for a variety
of reasons seem to be poorly prepared in
math and science. Hence the need for pain-
ful and expensive remedial courses, and the
embarrassment of playing catch-up ball
through the early years of college.

Motivating disadvantaged minority stu-
dents for engineering, and giving them the
special preparation to enable them to succeed
will take enormous amounts of time, extra
manpower, and millions of dollars. And we
can expect a backlash from some who resent
such special treatment for others, as they
have found at several universities.

In reciting these dificulties, I am merely
scratching the surface of a situation most of
you have experienced in all-too-familiar
depth. As we know, the prime source of black
engineers to date has been six predominant-
ly black schools, and they will continue to
play a key role in the future.

We're fortunate to have with us for to-
day's discussion Dr. Plerre, of Howard; Dr.
Greaux of Prairle View A&M; Professor
Thurman of Southern University; Dr. Car-
ter of Tennessee State; and Dr. Amory of
North Carolina A&T. Dr. Dybczak of Tuske-
gee Institute is in Europe and could not
be with us. These spokesmen for the pre-
dominantly black schools can give us much
insight into the realitles of producing black
engineers,

But as they would readily agree, the task
of producing the large number of additional
minority engineers we'll need in this decade
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will not be achieved without greatly ex-
panded effort by all schools of engineering.

Carnegle-Mellon University, Jim Nixon
tells me, has set itself some very ambitious
goals in terms of producing black engineers,
and I would hope that Dr. Toor could com-
ment on this. Our General Electric people
have been working with Drexel University on
this problem, and perhaps Dr. Dieter could
offer some thoughts. Dr. Stelson of the Geor-
gla Institute of Technology may wish to
comment on his ambitious program in co-
operation with the Atlanta Unliversity Center
to produce 60 black engineering graduates
in 1976—up from three in 1972. And Dean
Mark has had unusual experience with
cooperative programs at Northeastern Uni-
versity. These are, I'm sure, just a few of the
programs that are under way.

A NATIONWIDE EFFORT

But all our efforts to date, in education
and in business support, have left us with too
little too late. If we are serious about in-
creasing the number of minority engineer-
ing graduates by a factor of ten or fifteen in
a decade, we will have to enlist all the major
institutions in the nation for a mighty effort.

The whole business community must join
in this struggle, as well as the educational
establishment—including the primary and
secondary schools, where a lot of the present
problem lies. Some forms of government sup-
port will be necessary. The armed forces,
which operate quite an educational estab-
lishment themselves, might welcome tle-in
opportunities. The professional socleties can
be of inestimable help, as can the founda-
tions, with their demonstrated interest in
pioneering education. And the minority or-
ganizations will be essential, since they play
such an important role in the motivation
and channelizing of black energies. Jim
Nixon may want to report on his discussions
with the NAACP, Urban League, Department
of Labor, EEOC and OFCC.

SHORTAGE OF ENGINEERS ANTICIPATED

There is one fortunate circumstance that
should play a large role in our thinking,
strategically speaking. And that is the an-
ticipated shortage of engineers in the late
1970's.

That may be hard to believe, after the
painful adjustments of the past two years,
particularly in the defenslve-oriented indus-
tries, But on May 30, Andrew Brimmer of
the Federal Reserve Board presented an au-
thoritative study on “The Economic Outlook
and the Demand for College Graduates” to
the year 1980. One of his most important
findings i1s that professional and technical
occupations are expected to expand twice as
fast as employment generally. There will be
50% more professional and technical jobs
opening up, while total employment is ex-
panding only 256%.

According to his data, the number of new
engineers and sclentists produced could fall
as much as 36,000 short of need unless en-
rollments are increased. He also expects a
shortage of business administration gradu-
ates—especially accounting majors. At the
same time, there will be a big surplus of
teachers, which should make 1t easler to steer
women and blacks away from their tradi-
tional occupations into engineering, if we go
after them.

It would be truly unforgivable if, with this
timely gap in the supply of engineers, we
falled to fill a large part of it with minorities
and women,

A TASK AND A VISION

To return to the original thesis, in this

business generation we are going to be called

upon to demonstrate, in total sincerity and
by visible results, that minorities and women

can rise to any level of the enterprise, based
on merit alone. Business Is eager to be put
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to the test. It makes good moral sense, good
soclal sense, good political sense, and good
economic sense to bring aboard the talents
of our minority people and the women who
want a career in business. The doors are open
and the channels of upward mobility have
been cleared. Now it is truly a problem of
supply.

What we need most, in terms of numbers,
is qualified engineering graduates. Today,
only one out of a hundred engineering grad-
uates is black. That number must be in-
creased ten- or fifteen-fold within the decade.

The people assembled here today, leaders
of the leading Schools of Engineering, will
probably have more to say than anyone else,
as to how these challenges will e met.

I'm sure you will agree that what we are
talking about is not business as usual, or
education as usual. We are talking about an
undertaking of staggering proportions that
requires revolutionary action.

Perhaps the vision was most simply ex-
pressed by Martin Luther King when he said,
in that momentous speech:

“I have a dream that one day this nation
will rise up and live out the true meaning
of its creed: ‘We hold these truths to be
self-evident, that all mean are created
equal.'”

QUORUM CALL

Mr, HARRY F. BYRD, JR. Mr, Presi-
dent, I suggest the absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The second assistant legislative clerk
proceeded to call the roll.

Mr, ROBERT C. BYRD. Mr. President,
I ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

SPECIAL COMMITTEE ON AGING—
APPOINTMENTS BY THE VICE
PRESIDENT

The PRESIDING OFFICER (Mr. Mc-
CLure) . The Chair, on behalf of the Vice
President, pursuant to Senate Resolution
33, 87th Congress, as amended and sup-
plemented, appoints the Senator from
Maryland (Mr. Bearr) and the Senator
from New Mexico (Mr. DomeNIcI) to the
Special Committee on Aging.

APPOINTMENTS TO JOINT COMMIT-
TEE ON CONGRESSIONAL OPERA-
TIONS

The PRESIDING OFFICER (Mr. Mc-
CLURE) ., The Chair, on behalf of the Vice
President, pursuant to Public Law 91-
510, appoints the Senator from Ohio (Mr.
TarT) and the Senator from Connecticut
(Mr. WEICKER) to the Joint Committee
on Congressional Operations, in lieu of
the Senator from New Jersey (Mr. Casg)
and the Senator from Pennsylvania (Mr.
SCHWEIKER), resigned.

PROGRAM FOR TUESDAY,
JANUARY 16, 1973

Mr. ROBERT C. BYRD. Mr, President,
the program for Tuesday next is as fol-
lows:

The Senate will convene at 12 o’clock
meridian. After the two leaders or their
designees have been recognized under the
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standing order, the distinguished Sen-
ator from South Dakota (Mr. ABOUREZK)
will be recognized for not to exceed 15
minutes, at the conclusion of which there
will be a period for the transaction of
routine morning business for not to ex-
ceed 30 minutes, with statements limited
therein to 3 minutes. No rollcall votes
are anticipated on Tuesday next.

At the conclusion of Senate business
on Tuesday and prior to adjournment,
the distinguished senior Senator from
West Virginia (Mr. RanporLpH) will be
recognized for not to exceed 1 hour, at
the conclusion of which there will be a
resumption of routine morning business
for not to exceed 15 minutes, with state-
ments limited therein to 3 minutes, fol-
lowing which the motion to adjourn will
be entered.

ADJOURNMENT UNTIL TUESDAY,
JANUARY 16, 1973

Mr. ROBERT C. BYRD. Mr. President,
if there be no further business to come
before the Senate, I move, in accordance
with the previous order, that the Senate
stand in adjournment until 12 o’clock
meridian on Tuesday next.

The motion was agreed to; and at 2:33
p.m. the Senate adjourned until Tuesday
January 16, 1973, at 12 o’clock meridian.

NOMINATIONS

Executive nominations received by the
Senate, January 12, 1973:
DEPARTMENT OF STATE
U. Alexis Johnson, of California, a Foreign
Bervice Officer of the class of Career Ambas-
sador, to be Ambassador at Large.
DEPARTMENT OF AGRICULTURE

Willlam W. Erwin, of Indiana, to be an
Assistant SBecretary of Agriculture; new posi-
tion.

Clayton Yeutter, of Nebraska, to be an As-
sistant Secretary of Agriculture, vice Richard
E. Lyng.

John A, Enebel, of Virginia, to be General
Counsel of the Department of Agriculture,
vice Edward M. Shulman,

DEPARTMENT OF JUSTICE

Robert G. Dixon, Jr., of Maryland, to be an
Assistant Attorney General, vice Roger C.
Cramton.

James D. McKevitt, of Colorado, to be an
Assistant Attorney General, vice Dallas S,
Townsend.

IN THE Navy

Capt. Robin L. C. Quigley, U.8. Navy, for
appointment to the grade of captain in the
Navy while serving as commanding officer,
Service School Command, San Dlego, Calif,,
in accordance with article II, section 2, clause
2 of the Constitution.

IN THE CoasT GUARD

The following-named commanders of the
Coast Guard Reserve to be permanent com-
missioned officers In the Coast Guard Re-
serve in the grade of captain:

Leon A. Murphy Siegurd E. Waldhelm
John T, Williamson, Olin A, Lively

Jr. Edward G. Taylor
Clifford E. Donley Bruce R. Condon
Carlton E. Russell Thomas L, O'Hara, Jr.

DEPARTMENT OF JUSTICE
J. SBtanley Pottinger, of California, to be
an Assistant Attorney General, vice David L.
Norman.




		Superintendent of Documents
	2020-02-07T15:41:10-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




