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Any program has potential administra-
tive problems, and this bill is no differ-
ent. Yet, the $1 copayment, the reim-
bursement directly to pharmacies, and
the formulary committee proposal strikes
me as offering a balance between safe-
guards against waste, on the one hand,
and protection and convenience for
pharmacists, the Government and, of
course, the elderly, on the other.

And most programs, Mr. Speaker, are
expensive. Again, this one is no different.
Yet, the human costs of not enacting
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this bill, and thus perpetuating this
hardship for our elderly, are far greater
than the financial costs involved. In an
age when we talk of spending over $10
billion on space shuttles and one-tenth
that amount on elaborate university
campuses and Government office com-
plexes, surely we must find the necessary
funds to provide drugs for our elderly
citizens.

There is no reason why the wealth-
iest, most technically and scientifically
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advanced Nation on earth cannot also be
the healthiest. We can no longer permit
the dire shortage of medical personnel,
the lack of adequate facilities, the un-
equal geographical distribution of those
facilities, and the soaring costs of the
available services and facilities to pre-
vent every American citizen from receiv-
ing complete and preventative health
care. An integral part of this effort is
making the necessary drugs available
to all who need it, regardless of their
ability to pay.

SENATE—Friday, January 28, 1972

The Senate met at 10 a.m. and was
called to order by the President pro tem-
pore (Mr. ELLENDER).

PRAYER

The Chaplain, the Reverend Edward
L. R. Elson, D.D., offered the following
prayer:

Eternal Father, who has watched over
this Nation in the past and whose grace
is sufficient for all our need, continue to
guard and guide all who bear the respon-
sibilities of public office. Should we for-
get Thee, do not forget us, lest we stray
from Thy precepts. Forgive our sins. Be
patient with our mistakes. Turn us

around if our direction is wrong. Assure
us when we are right. Be near those who
suffer poverty, who are hurt by war or
forgotten and unloved by others. Bind
us together in our common humanity
to be one nation just, and pure, and

righteous.

“T'o serve the present age
Our calling to fulfill
Oh, may it all our powers engage
To do the Master’'s will.”

Amen.

THE JOURNAL

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that the reading of
the Journal of the proceedings of Thurs-
day, January 27, 1972, be dispensed with.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

COMMITTEE MEETINGS DURING
SENATE SESSION

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that all committees
may be authorized to meet during the ses-
sion of the Senate today.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

THE CALENDAR

Mr. MANSFIELD, Mr. President, sepa-
rate and apart from the application of
the Pastore rule of germaneness, I ask
unanimous consent that the Senate pro-
ceed to the consideration of Calendar
Nos. 569, 570, 571, and 572.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

AUTHORIZATION FOR ADDITIONAL
FUNDS FOR THE COMMITTEE ON
AGRICULTURE AND FORESTRY
FOR ROUTINE COMMITTEE PUR-
POSES

The resolution (S. Res. 226) to provide
additional funds for the Committee on
Agriculture and Forestry for routine
committee expenditures was considered
and agreed to, as follows:

S. Res. 226

Resolved, That the Committee on Agricul-
ture and Forestry is authorized to expend
from the contingent fund of the Senate, dur-
ing the Ninety-second Congress, $30,000 in
addition to the amount, and for the same
purposes, specified in section 134(a) of the
Legislative Reorganization Act of 1948.

AUTHORIZATION FOR ADDITIONAL
EXPENDITURES BY THE COM-
MITTEE ON RULES AND ADMIN-
ISTRATION FOR INQUIRIES AND
INVESTIGATIONS

The resolution (S. Res. 240) authoriz-
ing additional expenditures by the Com-
mittee on Rules and Administration for
inquiries and investigations was consid-
ered and agreed to, as follows:

S. Res. 240

Resolved, That, in holding hearings, re-
porting such hearings, and making investi-
gations as authorized by sections 134(a) and
136 of the Legislative Reorganization Act of
1946, as amended, in accordance with its
jurisdietion under rule XXV of the Standing
Rules of the Senate, the Committee on Rules
and Administration, or any subcommittee
thereof, is authorized from March 1, 1972,
through February 28, 1973, for the purposes
stated and within the limitations Imposed
by the following sections, in its discretion
(1) to make expenditures from the contin-
gent fund of the Senate, (2) to employ per-
sonnel, and (3) with the prior consent of
the Government department or agency con-
cerned and the Committee on Rules and
Administration, to use on a reimbursable
basis the services of personnel of any such
department or agency.

Sec. 2. The Committee on Rules and Ad-
ministration, or any subcommittee thereof,
is authorized from March 1, 1972, through
February 28, 1973, to expend not to exceed
$327,000 to examine, investigate, and make
a complete study of any and all matters per-
taining to each of the subjects set forth be-
low in succeeding sections of this resolution,
sald funds to be allocated to the respective
specific inquiries and to the procurement of
the services of individual consultants or or-
ganizations thereof (as authorized by section
202(1) of the Legislative Reorganization Act
of 1946, as amended) in accordance with
such succeeding sections of this resolution.

Sec. 3. Not to exceed $150,000 shall be
avallable for a study or Investigation of
privileges and elections.

Sec. 4. Not to exceed $177,000 shall be
available for a study or investigation of com-
puter services for the Senate, of which
amount not to exceed $25,000 may be ex-
pended for the procurement of individual
consultants or organizations thereof.

Sec. 5. The committee shall report its find-
ings, together with such recommendations
for legislation as it deems advisable with
respect to each study or investigation for
which expenditure is authorized by this reso-
lution, to the Senate at the earliest practi-
cable date, but not later than February 28,
1973.

Sec. 6. Expenses of the committee under
this resolution shall be paid from the con-
tingent fund of the Senate upon vouchers
approved by the chairman of the committee,

M. MANSFIELD. Mr. President, I ask
unanimous consent to have printed in
the Recorp an excerpt from the report
(No. 92-597), explaining the purposes
of the measure.

There being no objection, the excerpt
was ordered to be printed in the Recorp,
as follows:

Senate Resolution 240 would authorize
the Committee on Rules and Administration,
or any subcommittee thereof, from March
1, 1972, through February 28, 1973, to expend
not to exceed $327,000 for inguiries and in-
vestigations.

The funds requested by the committee
would be allocated to specific inquiries and
to the procurement of the services of in-
dividual consultants or organizations thereof
as follows:

“Section 3 of the resolution would provide
that not to exceed $150,000 would be avall-
able for a study or investigation of privileges
and elections.

“Section 4 of the resoclution would provide
that not to exceed $177,000 would be avail-
able for a study or investigation of computer
services for the Senate, of which amount not
to exceed $25,000 could be expended for the
procurement of consultants.”

During the first session of the 92d Cengress
(February 1, 1971-February 29, 1972) the
committee was authorized to expend not to
exceed $113,000 for a study relatirg to priv-
ileges and elections. The Subeccmmittes on
Privileges and Elections estimates that the
unobligated balance under this authorization
as of February 29, 1972 (funds returaable to
the Treasury), will be approximately $30.100.

In respect to the inquiry into comouter
services for the Senate. f~r which prrrose
$78.000 was authorized by Senate Resclution
175, agreed to October 21, 1871, the Subcom-
mittee on Computer Services estimates that
the unobligated balance as of February 29,
1972, will be approximately $15,000.

The supporting letters and budgets sub-
mitted to the Committes on Rules and Ad-
ministration by its Subccmmittess on Priv-
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ileges and Elections and Computer Serv-
ices, respectively, are as follows:

Budget—S. Res. 240—Committee: Rules
and Administration

Total amount requested____ $327, 000

Consultants for full committee
Training of professional staff
Inguiries and investigations.

AUTHORIZATION FOR THE PRINT-
ING OF THE 73D ANNUAL REPORT
OF THE NATIONAL SOCIETY OF
THE DAUGHTERS OF THE AMERI-
CAN REVOLUTION AS A SENATE
DOCUMENT

The resolution (S. Res. 239) authoriz-
ing the printing of the 73d annual report
of the National Society of the Daughters
of the American Revolution as a Senate
document was considered and agreed to,
as follows:

S. REs. 239

Resolved, That the Seventy-third Annual
Report of the National Society of the Daugh-
ters of the American Revolution for the year
ended March 1, 1970, be printed, with an il-
lustration, as a Senate document.

Mr. MANSFIELD. Mr. President, I ask
unanimous consent to have printed in the
REcorD an excerpt from the report (No.
92-598), explaining the purposes of the
measure.

There being no objection, the excerpt
was ordered to be printed in the Recorp,
as follows:

The National Society of the Daughters of
the American Revolution was incorporated by
act of Congress on February 20, 1896 (29 Stat.
8-9), which act included the provision—
“that sald society shall report annually to
the Secretary of the Smithsonian Institution
concerning its proceedings, and said Secretary
shall communicate to Congress such portions
thereof as he may deem of national interest
and importance,”
but did not provide that such report be
printed. When in 1889, during the 55th Con-
gress, the first report of the soclety was trans-
mitted as required by law, it was printed as a
Senate document pursuant to a simple res-
olution agreed to by the Senate. All sub-
sequent DAR reports to date have been print-
ed as Senate documents under the same pro-
cedure.

The printing-cost estimate, supplied by the
Public Printer, is as follows:

To print as a Senate document

(1,600 coples) $4, 029, 41

GRATUITY TO ELAINE
H. DRUMMOND

The resolution (S. Res. 238) to pay a
gratuity to Elaine H. Drummond was
considered and agreed to, as follows:

5. Res. 238

Resolved, That the Secretary of the Senate
hereby is authorized and directed to pay,
from the contingent fund of the Senate, to
Elaine H. Drummeond, widow of Willlam H.
Drummond, recently deceased employee of
the Architect of the Capitol, a sum equal to
six months’ compensation at the rate he was
receiving by law at the time of his death,
said sum to be considered inclusive of fu-
neral expenses and all other allowances,

PRESIDENT NIXON'S PEACE PLAN—
FORMER SENATOR McCARTHY'S
REACTION
Mr. SCOTT. Mr., President, strange

and wonderful are the ways of ambition
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and of ambitious candidates. Our for-
mer colleague, Senator McCarthy, react-
ing to the President’s peace plan—and, I
may note, Senator McCarthy reacts to
everything, but never predictably—is
quoted as saying, “I do not care whether
you call it a coalition government or a
new government, but it has to be an ac-
ceptable government."

The only conclusion from that is that
former Senator McCarthy feels that the
government must be acceptable.

Acceptable to whom?

The proposal is acceptable to South
Vietnam and its allies. Therefore, he can
only mean that the proposal must be ac-
ceptable to the enemy. That is pleading
the cause of the enemy. I deplore it.

I wish that all of our public speakers,
no matter what their advocacy and no
matter what their ambition, would at
least stay within the bounds of advocacy
of the best interests of the United
States.

In my judgment, to advocate that a
government be acceptable, which in this
case can mean only to the enemy, is a
lot of foolishness and is rather typical
of some of the garrulous and gullible
campaignery with which we are being
inflicted.

Another argument which I find fatuous
and disingenuous is the contention that
we are now too weak to ask for anything
from the enemy because we have so far
reduced our forces in Vietnam that we
no longer have the strength of a bargain-
ing position.

For heaven’s sake, Mr. President, these
are the very same people who joined us
in urging the administration to reduce
our forces in Vietnam. By May 1 we will
be down to not much more than 10 per-
cent of what was in there when this
administration took office. These people
did not urge that on any other adminis-
tration. It is because we have done this
thing, because we have reduced our
forces, that they now turn around and
use that argument against the admin-
istration, and say, “Well, of course, now
you are too weak to make your points.
You are too weak to defend the American
position.”

Well, that is about the only argument
they have. In fact, I think the critics
here are criticizing mainly because they
cannot find anything to criticize.

Mr. President, in support of previous
statements I have made regarding the
necessity for fairness and objectiveness,
I ask unanimous consent that editorials
from various newspapers across the Na-
tion commenting on the President’s peace
proposal be printed in the Recorp. The
headlines for the editorials and the
newspapers in which they appear are:

“President’s Peace Plan a Focal Point
for Unity,” from the Nashville Banner.

“Mr. Nixon's Initiative Ignored,” from
the Los Angeles Times.

“The New Peace Offer,” from the Phil-
adelphia Evening Bulletin.

“Running True to Form,” from the
New York Daily News.

“The President’'s Offer,” from the Wall
Street Journal.

“Hanoi’s Price for Settling War Is
Total Victory,” from the New York Daily
News.

“Mr. Nixon's Attempt To Find a Solu-
tion,” from the Baltimore Sun.
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“The Peace Plan, on the Ground,” from
the Christian Science Monitor.

“Not Yet the Last Mile,” from the New
York Times,

“Openings Toward Peace,” from the
New York Times.

“Clearing the Air on Viet Nam,” from
the Chicago Tribune.

“Mr. Nixon's Peace Initiatives Rate
Serious Reply from Hanoi,” from the
Philadelphia Inquirer.

“Nixon Clears the Decks,” from the
Washington News.

“Nixon's Peace Plan,” from the Wash-
ington Star.

There being no objection, the mate-
rial was ordered to be printed in the
REcorp, as follows:

[From the Nashville Banner, Jan, 26, 1972]

IN NATIONAL INTEREST—PRESIDENT'S PEACE
PLan A Focan PoiNT For Unrry

Nothing could be fairer to all concerned
than the peace plan outlined last night by
President Nixon—not only to end the fight-
ing in Vietnam, but to modify the clouds of
war and its East-West involvement in In-
dochina. Nothing could in reason supply
greater cause, than does the advancement of
this formula, to end the partisan policy snip-
ing in this country. For it is sufficlently clear
that the President and his administration
have been working to advance acceptable
solutions to the problems his political foes
have been merely talking about.

The enemy, of course, has willfully ob-
scured the very fact that these reasoned peace
proposals have been under discussion pri-
vately. For obfuscation is the Communist
way; frustration and deceit, and double-talk
tools in its policy kit.

What the President believes is that the
people of the United States and those at
least of the rest of the Free World are en-
titled to know that this formula has been
glven—and that it is the enemy that has
demurred. He also believes, obviously, that
awareness of the points proposed and ur-
gently addressed to settlement purposes
should still the babble of tongues clamoring
in attempted contravention of policy, to the
detriment of reasonable peace hope.

Note the plan developed in long months of
study, and disclosed last night—but ad-
vanced in negotiations that have been held
since last August:

Within six months of the signing of agree-
ment, all US. and Allied forces would be
withdrawn from South Vietnam; a full ex-
change of prisoners of war would be ef-
fected, a cease-fire would prevail throughout
Indochina, and a new presidential election
would be held, open to all factions in South
Vietnam.

Further, and answering the arch-critics
here and abroad, South Vietnam's President
Thieu and his Vice President would resign a
month before those elections and a provi-
sional caretaker government would preside.

Proof of the policy pudding surely 1s, so to
speak, In the eating, And President Nixon
has done far more than TALK about ter-
minating the war in Vietnam and reducing
the vast American commitment and sacrifice
there. He has moved his nation far along
the road to peace—in fulfillment preclsely
of the promises he gave as a nominee for
President. Significantly, his loudest critics
on the false premise they thus seek to press
are the arch-liberals who were either party
to or the kinsmen—political or otherwise—
of the policy-architects who involved this
country in that war. As one of them, Sen.
Edward M. Eennedy has to be speaking the
language of sham, insulting both the intel-
ligence and the memory of any audience that
professes to listen seriously to his preten-
tious and slandering triades.

When President Nixon took office, there
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were 550,000 American sons in combat in
Vietnam. That number has been reduced year
by year, exactly as promised—and the total
of withdrawals is ahead of schedule. By May
1 the total over there will be down to 69,000.

The President has kept his word. As he re-
minded the nation last night, on that Inau-
guration Day three years ago, American men
were dying there at the rate of 300 a week,
and that mortality rate has been vastly re-
duced—to the point of a fraction of such toll.
Until Mr. Nixon's election there were no
plans for withdrawal.

Progress has been made in winding down
this war, working in behalf of an honorable
settlement—accomplishing, in fact, the very
things political critics have talked about.

The President evidently knows—and here-
with almost is saying—that at this juncture,
if indeed ever, 1t is no time to be saying and
doing things that give ald and comfort to
the enemy. It is no time to present the im-
pression a divided America, and the fact
of an upcoming presidential campaign and
election certainly is no satisfactory pretext
for that.

Mr. Nixon said it best in his concluding
paragraph last night—by way of warning to
the Communists, and of appeal to reason and
bipartisanship at home.

“If the enemy’s answer to our peace offer
is to step up their attacks, I shall fully meet
my responsibility as Commander-in-Chief of
our armed forces to protect our remaining
troops. The proposal I have made tonight is
one on which we can all agree. Let us unite
now in our search for peace.”

Notwithstanding any lingering rumblings
of dissent, an intelligent and devoted peo-
ple will unite,

[From the Los Angeles Times, Jan, 27, 1972]
Mn. Nixon's INITIATIVE IGNORED

President Nixon cannot be suspected of
dragging his feet on the way to a negotiated
settlement of the war in Indochina. His
speech Tuesday revealed initiatives which

deserved but have not received a response
from North Vietnam. And he has renewed a
commitment to explore in the most flexible
terms possible the various ways to a nego-
tiated settlement.

His address indicated that there is really
only one obstacle to a negotlated settlement:
The insistence by North Vietnam that the
United States not only get out but terminate
all help, military as well as economic, to
South Vietnam,

In outlining a new elght-point peace plan,
the President sald: “The only thing this plan
does not do is to joln our ememy to over-
throw our ally.” This is something the United
States will not do. And should not do. But
1t makes more tragic the situation of the
more than 300 American prisoners of war
who now are being made hostages by Hanoi's
unreasonable and impossible demands.

In the 30 months since the President au-
thorized the secret peace talks to parallel the
public peace talks in Paris, he has continued
to cut American forces In Vietnam. In the
last four months, while walting in vain for
some response to his latest peace initiative,
Mr. Nixon has accelerated the withdrawal.
This has been a reasonable recognition of
the limited, very limited, prospects for nego-
tiating an end to this undeclared war. As we
have said before, the best thing the United
States can do for peace s to get out, and get
out as soon as possible.

But Mr. Nixon has been right in seeing
that no stone was left unturned in the
search for a negotiated settlement. From the
American point of view, a negotiated settle-
ment would be best if for no other reason
that the freedom it would assure the pris-
oners, For Indochina itself, it would seem
best because it could be the basis of a
regional reconstruction in peace. For Hanoi,
however, a negotiated settlement may seem
& real obstacle to its continued hopes for
the “liberation” of the land.
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Only Mr. Nixon fully understands his mo-
tives for making public the course of the 13
secret sessions between Henry A. Kissinger
and North Vietnamese leaders. One lmme-
diate result has been the shifting of a heavy
burden of responsibility to Hanoi in the
eyes of world opinion. The President seemed
to justify his disclosure on the grounds that
North Vietnam has divided Americans by de-
celving them about the talks. There is no
assurance that disclosure of the deception
will produce the national unity called for
by the President. Beyond American frontiers,
the revelations must have had an impact in
China and the Soviet Union, where leaders
may be reappraising their ambitions for
Southeast Asia In anticipation of the presi-
dential visits.

The speech may have marked the end of
the road toward a negotiated settlement. As
the President sald. “The choice is up to the
enemy.” But these new disappointments and
frustrations should not divert Washington
from its two priorities in Indochina, the
speedy withdrawal of American forces, and
the patient extension of assistance to the
nations that have been its allies.

[From the Philadephia Evening Bulletin,

Jan. 26, 1972]

THE NEw PeEACE OFFER

As President Nixon said last night in
dramatically making public the new peace
offer he made secretly to the Vietnam Com-
munists three months ago:

“The only thing this plan does not do is
to join our enemy to overthrow our ally,
which the United States of American shall
never do. If the enemy wants peace, it will
have to recognize the important difference
between settlement and surrender.”

But even with this reservation, the Nixzon
plan, endorsed by Presiden. Thieu of South
Vietnam, makes a remarkable political con-
cession. Agreeing to complete withdrawal of
all U.8. forces within six months in return
for an Indochina cease-fire and freedom for
all prisoners, the United States and South
Vietnam also offer the resignation of Yresi-
dent Thieu one month before an internation-
ally supervised election.

The sticking point in negotiations with the
Communists, which many of Mr, N xon's
crities have presistently glossed over, has
always been enemy insistence that the United
States go alone with them in undercutting
the Thieu regime. Mr. Nixon has not done
that, but the Thieu offer to stand down from
office does make it clear that, if the Com-
munists are now interested in a ballot-box
decision, they can have it without the 1vader
they detest at the helm of South Vietnam's
government,

To most Americans, at least, this would
seem to be walking the twain mile toward a
negotiated settlement. Indeed, the full range
of the Nixon eight points appears a fair
offer to stop the shooting and permit the
Vietnamese to work out their own destiny
in a peaceful process and, indeed, to bring
internationally guaranteed peace for all the
peoples of Indochina.

Yet, while the world will hope that re-
flection will bring the Communists to ac-
cept such terms, it would also require a re-
markable change of stance for them t> accept
after all these years. The North Vietnamese
do not regard themselves as foreigners fight-
ing in another’s land. They recill the elec-
tions that didn't come off after the Geneva
agreement in the 1950’s. They have fought for
decades to reunify Vietnam on their terms,
taking all the punishment that a huge Amer-
ican army could inflict. And now that Ameri-
can forces have been largely withdrawn, they
may see no advartage :n accepting Mr.
Nixon's teruis so far as acheiving the political
victory they seek.

But If such reasonable terms are rejected
out-of-hand, this could be an ominous de-
velopment and one threatening to the rela-
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tively small number of Americans who re-
main in Vietnam. The memory of the Tet
offensive in 1968, which 1,as followed by the
withdrawal of President Johnson as a can-
didate for reelection, can never be entirely
absent from Administration trinking. Presi-
dent Nixon's warning against new attacks
would seem very much addressed to that
hazard.

There is one other aspect of the long his-
tory of Mr. Nixon's secret negotiations with
the Communists through the ubigu’tous Dr.
Henry Kissinger that have now been made
public record. It indicates that much of the
criticism of the President for his supposed
refusal to negotiate seriously and in a flexible
manner with the Communists has been un-
founded. Whatever the future may hold in
Indochina, his revelations should clear the
air as the American presidential campalgn
moves ahead. If Mr. Nixon's ‘accounting’ ren-
ders the debate less acrimonious and divisive,
it will at least be a decided gain for peace at
home,

[From the New York Daily News, Jan. 27,

1972]

RuNNING TRUE TO ForRM

The die-hard doves and defeatists greeted
President Richard M. Nixon's generous offer
of a Vietnam peace settlement with knee-
jerk sneers that it did not go far enough.

The reaction from the enemy camp was
so similar that North Vietnam and the
domestic critles might have been working
from the same song book.

Diplomats hold out some hope that Hanol
will change its tune once it has time to give
Mr. Nixon’s proposal more study. Chances
are slimmer that peace-at-any-pricers like
Sen. Willlam Fulbright (D-Ark.) and Sen.
George McGovern (D-S8.D.) will make any
positive or constructive contributions toward
peace in Vietnam.

Both these arch-appeasers were quick to
suggest new concessions the U.S. and South
Vietnam should make. And, of course, nei-
ther uttered even a whisper of displeasure
at the fact that the other side has yet to
put forward anything but demands, condi-
tions and threats.

The peacenik clague has pushed its line
of sellout and surrender so hard and so long
that it now has a vested interested in tor-
pedoing any honest plan that might end the
Vietnam conflict on terms short of American
humiliation.

We belleve the vast majority of Americans
are wise to the game these harpies are play-
ing, and stand as firmly as does the Presi-
dent against any action that would result in
national dishonor and disgrace.

[From the Wall Street Journal,
Jan. 27, 1972]

THE PRESIDENT'S OFFER

It's hard to understand why serious
people should be surprised that President
Nixon has offered and Hanol has rejected
generous terms for ending the Vietnam war,
In fact, the effect of the revelation is simply
to clarify what has been, at least to us,
abundantly clear already; that American
options are harshly limited by the bald fact
that Hanol is interested not in compromise
but in conquest.

The plan revealed by the President reads
like a prospectus drawn up by the Senate
doves: the withdrawal of all American
forces, the relase of prisoners, the resigna-
tion of Presldent Thieu, South Vietnamese
elections wunder independent auspices, a
general ceasefire. The American-South Viet-
namese offer could scarcely have been more
generous, particularly viewed as an opening
position, But Hanol has falled to respond.

Hanoi’s reaction is perfectly consistent
with the attitude it has displayed through-
out the negotiations. Because of that
attitude, we long ago sadly concluded that
while negotiations of course must be seri-
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ously pressed the actual chance of ending
the war by an honorable compromise is
remote at best. We have marked it up to the
mysteries of human psychology that many
thoughtful and articulate Americans could
go on believing that if only the administra-
tion offered this or accepted that, peace
would ensue.

How these same people will react to the
latest revelation remains to be seen. Some
in Congress and the press reacted favorably,
while others made excuses for Hanol, We
expect the President’s speech will earn him
a period of grace, but that over a few months
the mysteries of psychology will gradually
prevail, and he will again find himself ex-
horted to go one more mile and offer one more
concession,

Still, you have to stretch to find that
next concession and this makes the harsh-
ness of the American options all the more
clear., Senator Fulbright’s immediate reac-
tion to the President’s speech is especially
useful in this regard. “What looks generous
to us may not look generous to North Viet-
nam,” he sald, and the sticking point is
whether the U.S. {8 “willing to get out and
leave the Thieu government to its own de-
vices.”

Since the remark came in criticism of a
presidential offer specifying the removal of
all American fighting forces, we are entitled
to assume the Senator’s phrase “get out”
means something more than that. We can
see no logical step to fit this prescription
except the termination of all logistical aid
to the SBouth Vietnamese,

To keep this step in perspective, one must
remember that the entire nation of North
Vietnam is a conduit for lavish logistical
ald from mainland China and the Soviet
Union. Indeed, North Vietnam probably
would not even be able to feed itself if out-
side aid stopped tomorrow. So what Senator
Fulbright seems to be proposing is that we
cut off all American aid to South Vietnam,
allowing the Chinese and Russian bankroll
to buy North Vietnam its conquest.

Ungquestionably this is one of the options,
and as such it deserves some debate. It would
be Interesting and illuminating, in fact, to
probe seriously into the assumptions Sena-
tor Fulbright and his followers make about
the nature of the Russians and Chinese. One
need not believe in a monolithic and crusad-
ing world communism, after all, to believe
that these nations have a high potential for
world mischief that might well be en-
couraged by the outcome of what the Sen-
ator seems to propose in Vietnam.

A second clear option is the President’s
policy: Pursue negotiations in the hope that
something may yet change Hanoi's Intran-
sigence. Otherwise, work at “ending Ameri-
can involvement in the war by withdrawing
our remaining forces as the South Viet-
namese develop the capability to defend
themselves.”

The stark options of sellout or Vietnam-
izatlon are clear enough. The question the
administration’s crities need to face, the
question above all brought home by the
disclosure of the President’s offer and Hanoi's
rejection, is simplicity itself: What third
option is there?

[From the New York Dally News, Jan. 27,
1972]
HaNor's PrRICE FOR SETTING WaR Is ToraL
VicTorY
(By Stan Carter)

WasHINGTON, January 26.—Predictably,
President Nixon’'s disclosure that he has been
secretly pursuing a Vietnam peace formula
almost identical to the demands of many of
his Democratic critics did not satisfy the
crities.

But it has returned the focus of the war to
its harsh reality. The reality is this:

There isn’t any easy way out. Sen. George
B. McGovern (D-8.D.) and other doves who
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have insisted that the North Vietnamese
would release American prisoners if only
the United States set a date for total with-
drawal may be right. But the Communists
adamantly refuse to make an advance agree-
ment to do this.

Hanol's price for settling the war is much
higher. The North Vietnamese goal is the
same as it has been since 1959, when Ho Chi
Minh decided to unify Vietnam by force. It is
to take over the Salgon government. They
have shown that they do not want any set-
tlement of the war short of total victory.

The Communists have clung tenaclously to
this goal through more than a decade of their
country’s misery, not giving an inch despite
military setbacks,

The Communists in Parls and Hanol sput-
tered angrily that Nixon’s Indochina speech
last night was a “brazen challenge” and a
“perfidious maneuver to deceive the Ameri-
can electorate in this electlon year.”

But nothing that they sald belied the state-
ment by presidential adviser Henry Kissinger,
who held 12 secret meetings with Communist
diplomats in Paris, that the main sticking
point in negotiations was Hanol's demand
that the United States pull the rug out from
under the South Vietnamese regime headed
by President Nguyen Van Thieu.

In fact, this demand was part of the seven-
point peace formula put forward publicly by
the Viet Cong last summer, as well as the
secret nine-point plan that the North Viet-
namese gave to Kissinger, Both plans were
presented by the Communists as packages
that must be accepted in toto, implying that
there could be no release of Amerlcan prison-
ers without Thieu's overthrow, in addition to
withdrawal of all U.S. troops.

Hanol's nine points also included a de-
mand that the U.S. pay reparations for war
damage.

“They are in effect asking us to ally our-
selves with their overthrow of the people
who have been counting on us,” Kissinger
sald today. “They want us to achieve for
them what they have not been able to ac-
complish themselves.”

Among the Communists’ specific demands
is that the United States not only stop all
military and economic ald to South Viet-
nam, but strip the country of all aid that
had been previously given, including the
South Vietnamese army’'s weapons. Nixon
has refused to do this, but did offer to put
a limitation on future ald to the Saigon
regime, provided there was a similar limita-
tion on the aid given by China, the Soviet
Union, and other Communist countries to
North Vietnam.

IT'S BELIEVED THEY WOULD WIN, ANYHOW

Why the North Vietnamese would insist
on this linking of political and military is-
sues Is bafling to many Americans, who
believe—perhaps mistakenly-—that the Com-
munists could easily defeat the Thieu regime
once U.S. troops have left the country.

Why don't they accept the first deal that
Nixon offered, for a complete U.8. withdraw-
al within six months in exchange for &
cease-fire and release of Amerlcan prisoners,
and leave the political issues to be settled
later among the Vietnamese themselves?

One reason may be that they are not at
all that confident of their ability to defeat
the Salgon regime on their own, either
through political struggle or a renewal of
the fighting after the Americans have gone.

This would explain their refusal to give
up the prisoners merely in exchange for
American withdrawal—they regard the pris-
oners as a bargaining card which will help
them put pressure on the United States to
help achieve their ultimate goal.

There is another, psychological reason for
the hard-bitten Hanol leadership's refusal
to end what they call the “armed struggle"
phase of the Vietnam war without firm as-
surances that they can gain hegemony over
the South through “political struggle.”
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THE WAR HAS BEEN COSTLY TO THEM

The psychologlieal reason is that accepting
less than political control over the South
would be an admission that nearly two
decades of war—much more costly to North
Vietnam than to the United States in terms
of blood—had been in vain.

How, then, can the difficult problem of
Vietnam ever be solved? The only possible
way that has been stated publicly is the
Vietnamization program. This will reduce
U.BS. troop strength in Vietnam to 69,000
by next May 1, but envisions a residual
force remaining in the country for an in-
definite period.

But conceivably, Nixon may find another
answer on his journeys to Peking and Mos-
cow next month and in May. Nixon has
denied that he expected to end the war
through negotiations with either the Chinese
Communists or the Russians, But it is never-
theless true that Hanol could not carry on
the war without Peking's and Moscow's sup=
port.

It is also noteworthy that Peking's interest
in the war is different from Hanci’s. What
the Chinese want most is to get American
forces off the Aslan mainland—which Nixon
has offered. It may be no coincidence that
Nixon disclosed his secret offer only three
weeks before he is scheduled to leave for
Peking.

[From the Baltimore Sun, Jan. 27, 1872]
Mr. NixonN's ATrEmMpr To FIND A SorurioNn

Hanoli's immediate public reaction to Pres-
ident Nixon's revelation of his peace proposals
is the same as the private reaction reported
by the President: negative. This was entirely
to be expected, since in his television address
Mr. Nixon was in fact not offering a new
peace plan, except as it was new to his llis-
teners, but acknowledging the fallure of a
long effort to find an Indochina solution
through secret diplomacy.

It was an earnest effort. Even though most
of its points had been discussed in one form
or another at the Paris negotiations, in this
they had been brought together in a coher-
ent package, and had been glven an emphasis
of flexibility well beyond what most of the
President’s domestic critics had been calling
for. The text of the packaged proposal, put
forward as a joint United States-South Viet-
namese program for ending the war, is on its
face fair and reasonable—or would be rea-
sonable in a reasonable situation.

Hanol certainly does not see the proposal
in that light, because, first of all, Hanol con-
tinues to insist on the one condition Mr.
Nixon declares that the United States can-
not accept, American connivance in the
“overthrow" of the Salgon regime. Hanoi con-
tinues further to insist that military and
political settlements must be bound tightly
together, which is a rejection of the sensible
Amerlcan offer either to begin “implementing
certain military aspects” while other negotia-
tions proceeded, or to settle only the mili-
tary issues and leave the political “to the
Vietnamese alone,” under a new election in-
ternationally supervised. In Hanol's eyes, of
course, the fact that President Thieu says he
would step aside before such an election is
merely more evidence of Thieu's status as an
American puppet. To cap their immediate
negativism the North Vietnamese charge Mr.
Nixon with having broken a promise in
revealing the secret talks between its repre-
sentatives and Dr. Kissinger, an attitude
which seems to preclude further private dis-
cussions. But the secret discussions had
broken down anyway.

Thus, barring possible developments at the
Paris table, we are where we were before, with
Hanol demanding that the Salgon regime be
abandoned, Washington asserting the right
to maintain its support of that regime, Amer-
fean ground-force withdrawal proceeding,
American air power remaining in substantial
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though reduced force, massive American
logistical assistance for the South Vietnamese
continuing and “Vietnamization” still an
American policy—a policy which Mr. Nixon
declares to be on the path of success.

How the American public will view all this
is uncertain. The President, one of whose ob=-
vious purposes in his revelations was to
minimize the war as a campalgn issue, will
be given credit for a genuine attempt to
find a solution, within permissible limits,
but for the time being the war goes on, and
the prisoners are still prisoners.

[From the Christian Science Monitor, Jan. 27,
1972]

THE PeEACE PLAN, ON THE GROUND . . .

The best way to get at the meaning of Pres-
ident Nixon's peace proposals is to examine
exactly what would be happening now in
Southeast Asia if Hanol had accepted his
terms when proposed in October and had
signed an agreement in November or Decem-
ber to carry out the terms.

A cease-fire would have gone into effect
from the day the agreement was signed and
all movements of troops down the Ho Chi
Minh trails would have stopped.

At the present moment American ground
forces would continue to embark for home
in complete security. There would be no
threat either to their well being or their con-
venlence. More important to those around
them would be the fact that the armed forces
of South Vietnam would be in undisputed
and secure control of the whole of the ter-
ritory of South Vietnam. The present threat
of an impending military attack on them—a
“second Tet"—would no longer exist.

President Thieu of South Vietnam would
be in the process of preparing for a special
presidential election. He could prepare at
leisure because he would set the date. True,
he would have to resign and take his chances
with competitors from a month before vot-
ing day. But since he would have been in con-
trol until the last month he would enjoy rea-
sonable prospects of success.

During this interim period of time the
Americansg in Hanoi’s prison camps would
begin to come out and come home.

At the end of the six months of this interim
period all American ground troops would have
left South Vietnam, But American “advisers”
would still be attached to units of the South
Vietnam Army. The flow of American weap-
ons and other supplies would be continuing
for that Army. Offshore in the South China
Sea the big attack carriers of the U.S. Sixth
Fleet would be patroling, watchfully. And the
B-52's on Guam and in Thailand would be
ready for “protective reaction"” should any-
thing begin moving down the Ho Chi Minh
trails.

Thus the American political conventions
would take place at a time when the prison-
ers would all have been released, the ground
troops would all be home. The shooting would
have stopped. And Nguyen Van Thieu would
still be presiding over a South Vietnam still
assoclated with the United States.

Meanwhile the “second Tet” offensive, for
which Hanoi has been preparing for two
years, would have been canceled. Hanol would
have abandoned its last best chance for that
decisive military victory which has been its
goal and its dream for some 30 years.

There 1s every reason for Mr. Nixon to pro-
pose this desirable (from the U.S. point of
view) scenario. He has everything to gain,
nothing to lose. But what is there in it for
the North Vietnamese?

They would spare themselves the losses
they will take in the offensive which is ex-
pected to burst on the South Vietnam Army
at any moment. But combat losses have not
bothered them before. Their losses have been
relatively slight since the first Tet. They have
invested heavily in this offensive. And their
chances of dealing a shattering defeat on
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Bouth Vietnam are too good for the comfort
of Saigon or Washington.

There isn't enough for Hanol in the Nixon
offer to make it worth giving up their offen-
sive. If it works, they end up with what they
want most, a victory. If it falls, they still
have the prisoners for their opener in another
round of negotiation,

.+ . IN AMERICAN POLITICS

As a political strategy, Mr. Nixon’s peace
proposal must go down in the history books
as a modern classic. Though it does not seem
destined to move Hanol, the President’s ini-
tiative reaffirms a commendable and continu-
ing effort to find the road to a political settle-
ment, The Vietnam war is, as perhaps no
other war has ever been, a multidimensional
exercise. The battlefields of Indo-China are
only its take-off point. From there, it pul-
sates out over the United States domestic
political scene, and goes on to rattle the
doors of major world capitals, including most
significantly Moscow and Peking.

The brilliance of Mr. Nixon's move is that
it operates to his benefit at all of these levels.
To be fully appreciated, we need to under-
stand that two entirely different and mutu-
ally incomprehensible value systems are at
work here, Hanol's and Washington's. Thus
when Mr. Nixon proposes free elections,
United States ground troop withdrawal, and
a cease-fire, he can do so with ringing con-
viction, to Western ears, that he is making
a perfectly fair offer, and even going the
second mile.

From the North Vietnamese viewpoint,
however, this seemingly fair offer can and,
judging from its early response, does look
to be another piece of Western propaganda,
as explained above.

Mr. Nixon is, of course, perfectly aware
of this value gap between his and Hanol's
position. He is perfectly aware of both the
possibility and probability of rejection. But
from the viewpolnt of a majority of the
American people, and indeed from most of
the Western world, he has shown himself
to have been hard at work trying to nego-
tiate a peace with Hanol, and that within
the context of supersecret diplomacy.

For his Democratic opponents who have
charged him with prolonging the war, his
revelation of a 30-month, 12-session peace-
making effort utterly demolishes that partic-
ular political issue. Senator Muskie imme-
diately percelved this, as reflected in his ap-
proving comments afferward. Senator Mec-~
Govern, on the other hand, by choosing to
cavil with the President’s proposal, probably
lost political ground.

As for Peking and Moscow, they of course
are playing a different game for different
reasons than Hanol. While each would dearly
love to see the United States humiliated in
Indo-China, neither has a major strategic
interest In how that war is settled. Each does
have a major interest in arriving at détente
with the United States. If Hanol rejects the
President’s plan out of hand, it gives them
an excuse for pursuing closer relations with
Washington, while giving them Insurance
against criticism from their own anti-Amer-
ican hawks at home.

As Mr, Nixon travels to Peking and Mos-
cow in the coming months, he goes from a
position of strength, having proven himself
a political strategist of virtuoso caliber, It
is a quality that the men in the Eremlin and
in the Forbidden City will be inclined to
treat with respect.

. + . IN DIPLOMACY

It was comforting to learn from President
Nixon's peace proposals that secret diplomacy
is still possible even in this day of instant
communication and in a soclety as open as
that of the United States.

For presidential adviser Henry Kissinger
to travel undetected between Washington
and Paris for a dozen meetings with the
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North Vietnamese was in itself a remarkable
achievement. Here was something even a
Jack Anderson didn't get wind of, Nor did
any of the astute news hawks who have been
watching the peace talks in Parls for months
for any hint of private meetings that might
portend a breakthrough in the negotiating
stalemate. President Nixon rightly paid trib-
ute to President Pompidou of France for
his part in arranging the Kissinger talks and
for keeping the secret.

In this case the attempt to end the war
through secret negotiations did not pay off.
But of course the President was right to try.
The attempt had to be made. There may still
come a time when Hanol will be ready to
parley, and if so there is a greater chance of
negotiations succeeding through private di-
plomacy than at the formal sessions of the
Parls talks which have devolved into nothing
more than a propaganda roundabout.

[From the New York Times, Jan. 27, 1972]
Nor Yer THE Last MILE
(By Tom Wicker)

President Nixon, with wunderstandable
satisfaction, remarked during his Tuesday
night broadcast that it was “difficult to see
how anyone, regardless of his past position on
the war, could now say that we have not gone
the extra mile in offering a settlement that
is fair to everybody concerned.”

That well may be a prophetic political
statement. The proposals Mr. Nixon disclosed
himself to have made—and, even more im-
portant, the fact that he had made them—
are likely to appeal to the war-weary Ameri-
can people as the most any President could
be expected to do. There will also be those
to whom it will seem that he now has done as
much as any of his potential Democratic
opponents have said they would do.

Nevertheless, the last mile remains some-
where ahead of us. For one thing despite
all the advance leaks to set up the assump-
tlon, Mr. Nixon's proposals did not set a date
for American withdrawal in return for the
release of American P.O.W.'s by the same
date; rather the President offered to with-
draw six months after the other side agreed
in principle to release the P.O.W.'s, to stop
shooting, and to accept elections as a means
of determining the future of South Vietnam.

Later clarifications by Dr. Henry Kissinger
may suggest that the withdrawal-prisoner
deal could be arranged separately; but that
is not the wording of the text, nor was it the
apparent meaning of the President in his
speech. This is a point that needs to be
cleared up, but as it now stands there is no
such thing as a direct pledge to withdraw,
provided only that the prisoners are released.

There was no mention, moreover, of the
withdrawal of the powerful air units in
Thailand that have done so much of the
bombing of Laos and North Vietnam; or of
the equally powerful naval air units that
have so often pummeled North Vietnam; or
of the C.I.A.-financed army in Laos; and the
withdrawal offer was coupled with the asser-
tion—which Mr. Nixon's text also seemed
to say would have to be agreed upon “in
principle” before the American withdrawal—
that all North Vietnamese forces would have
to be withdrawal within that country’s
borders.

This is a demand that Hanol agree to give
up its military positions in Laos. Cambodia
and South Vietnam and accept aerlal en-
circlement from Thailand and the Gulf of
Tonkin, in return for elections to determine
the future of South Vietnam. The resignation
of Presldent Thieu one month before those
elections would scarcely sweeten this bitter
pill; he could still run for re-election, his
whole administrative apparatus would still
be in office, including that powerful province
chiefs, and the whole thing would take place
within the framework of his Constitution. In
his own speech in Salgon, Mr. Thieu made 1t
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clear also that the Vietnamese Communists
could participate in the elections only if they
laid down their arms and renounced violence.
What about his own army and internal police?

But the real reason why these latest pro-
posals are not yet “the last mile” lies in the
assumptions and attitudes of those who put
them forward—in Mr, Nixon's insistence, for
example, that his plan is “fair to everybody
concerned.” Whether or not that is correct,
such proposals would be appropriate and
necessary when two equivalent positions were
in deadlock and an even-handed compromise
could both rescue the situation and provide
justice. The hard truth is that this is not
the case in Indochina.

The Nixon proposals, like every American
peace plan ever put forward, assume that
the United States is as much in the right
in the war as Hanol or the Vietcong; they
assume that American forces have as proper
a place in Indochina as do those of North
Vietnamese; they assume that North and
South Vietnam are separate and egual na-
tions, a dubious proposition historically, po-
litically and legally; and while this latest
plan asserts the right of the Vietnamese peo-
ple to determine the future of South Vietnam,
it also assumes that the United States has a
right to say how that determination ought
to be arrived at—by elections.

Above all, therefore, those who made this
peace proposal assume either that this war
has been rightly waged, or that the American
people are not willing to be told that it has
been wrongly waged. They are insisting upon
a settlement that cannot be interpreted as
& defeat or as the abandonment of a war that
cannot be won. They are trying to find some
way to make it appear, in the end, that the
lives sacrificed to this war have not been
wasted, and that worthy objectives have been
attained.

This is understandable, politically, and it
may even be that no President could take
any other attitude and survive. But until
some President does—until the truth is ad-
mitted that this is a war that should not have
been fought, and should be fought not a day
longer—the last mile will not have been
walked.

[From the New York Times, Jan. 27, 1972]
OPENINGS TOWARD PEACE

The emphasis Presidential assistant Henry
Kissinger has placed on the flexibility of the
Administration’s new Vietnam peace pro-
posals strengthens hope that they may yet
provide a key to ending this tragic conflict,
despite their initial unacceptability to North
Vietnam and the Vietcong.

There are obvious shortcomings in the plan
revealed by President Nixon, and the Ameri-
can leverage for any kind of negotiated polit-
ical settlement has been measurably reduced
by Vietnamization and its abysmal failure
to bring closer a cessation of hostilities. But
neither factor should overshadow the very
significant advances the revised proposals
represent over any previous American posi-
tion—especlally since they are offered as a
jumping-off point for what could become the
first real bargalning since the frustrating
negotiations at Paris began three years ago.

The North Vietnamese have criticized the
President for disclosing that secret talks took
place between Dr. Kissinger and top Commu-
nist diplomats in Parls over an extended
pericd—talks which were conducted at a
higher level and with greater intensity than
most Americans even suspected. But this
disclosure could have a positive impact on
the prospects for a negotiated settlement. It
reveals the President’s sensitivity to public
criticism of his peace posture and gives
Americans for the first time an opportunity
to judge their Government's real position
and perhaps to effect changes.

One opening that invites further discus-
Blon is the President's suggestion that the
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military issues in his proposal could be sep-

arated from the more difficult political ques-

tions. This approach has its pitfalls, Mr.

Nixon did not offer a simple withdrawal of

American forces in return for prisoners of

war as Senator Mansfleld and others have
d.

The President tied withdrawal also to ac-
ceptance of a cease-fire throughout Indo-
china, something the Communists oppose
because under existing conditions a total
cease-fire would tend to solidify Saigon’s
political control over most of the South
Vietnamese population. But the Commu-
nists themselves have proposed a partial
cease-fire between their troops and with-
drawing allied forces. The cease-fire issue
could be a subject for fruiltful negotlations.

Even the wide gap between the two sides
on political questions has been narrowed.
The President made a major concession to
long-standing Communist demands when he
offered the resignations of President Thieu
and Vice President Huong one month before
proposed new supervised elections. The other
side is understandably unhappy about this
arrangement as presented, especially Mr.
Nixon's suggestion that the chairman of the
Senate, a Thieu man, should head a care-
taker government.

But the timing of Mr. Thieu's departure
from government is surely negotiable. And
it is not inconceivable that the functions of
the broadly based electoral commission pro-
posed by Mr. Nixon could be enlarged to ap-
proach the wider role assigned to a “govern-
ment of national concord” in the Vietcong
plan.

In light of the frightful losses that all
sides have already suffered and of the immi-
nent threat of a new escalation of the fight-
ing, it would be the height of irresponsibility
to write off the new Nixon proposals before
these and other possible openings toward
peace have been thoroughly explored.

[From the Chicago Tribune, Jan. 27, 1972]
CLEARING THE AIR ON VIETNAM

President Nixon has made public the stand-
ing American offer for an agreement with
North Viet Nam, and it Is an eminently fair
one. Hanol has rejected it. Whatever happens
now, the exchange has cleared the air of a
good deal of rhetorical pollution and has un-
masked Hanol as the real obstructionist all
along.

Briefly, the offer is to withdraw all Ameri-
can forces within silx months of an agreement
[Mr. Kissinger says that we had offered to
set a specific deadline of Aug. 1], this to be
carried out simultaneously with the release of
all prisoners of war. There would be a cease-
fire thruout Indochina, effective with the
signing of the agreement and supervised by
international authority. A free and demo-
cratic election would be held in South Viet
Nam within the six-month period, open to
all parties and again supervised by an inter-
national commission. The Thieu government
would resign one month before the election,
but presumably could run for reelection.
The United States would keep its hands off of
the election. The two Viet Nams would be free
to work out their own destiny subject to the
provisions of the Geneva convention of 1954,
The United States would assist in the eco-
nomic development of all Southeast Asia, in-
cluding North Viet Nam.

No fair-minded government that sincerely
desired peace could object to this formula.
Hanol's hasty rejection therefore confirms
what was already clear. Hanol does not want
peace. It wants to persist in its effort to take
over its mneighbors, with or without their
consent.

The secrecy of the negotiations thus far
has enabled Hanol to play Dr. Jekyll and Mr,
Hyde. Hanol has continued to denounce us for
supporting the “puppet” Thieu government
even after we offered privately to dissoclate
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ourselves from it. It has continued to accuse
us publicly of refusing to set a specific date
[and so did a good many Americans] even
tho we had secretly offered to set one and in-
deed had set one, according to Mr. Kissinger.

No wonder Hanol is angry at Mr. Nixon for
spilling the beans. And its anger confirms
something else. Mr. Nixon sald: “Just as
secret negotiations can sometimes break a
public deadlock, public disclosure may help
to break a secret deadlock . . . Nothing is
served by silence when it enables the other
side to imply possible solutions publicly that
it has already flatly rejected privately’ and to
induce “many Americans in the press and in
Congress into echoing their propaganda.” The
set of proposals was given to the Communists
as far back as Oct. 11, Mr, Nixon sald.

And so Hanol, thrashing about for a new
excuse to reject the offer, settles on the Viet-
namization program, which is not covered in
the proposal. Yet if there were peace, Viet-
namization would largely cease to be a legiti-
mate issue; the United States would not need
to pursue it, and Hanol would not need to
fear it. If Hanol were seriously to offer any
credible commitments in return, we might
make concessions with respect to Viet-
namization.

But this is as far as the President can
fairly be expected to go. Idealistic [and
other] liberals keep talking about ending the
war in Indochina; but clearly it is an unre-
alistic to talk about restoring peace by with-
drawing our forces as it 1s to talk about sub-
duing North Viet Nam by force. The Presi-
dent’s proposals on Viet Nam, like the agree-
ment between Britain and Ian Smith in Rho-
desla, do not offer moral or theoretical per-
fection. There have been concessions in prin-
ciple to accommodate reality; yet on Rho-
desla, ironically, the doctrinaire liberals are
beating the drums for principle and morality
without regard to what is possible and in
Viet Nam they are clamoring for the fastest
possible withdrawal without regard to
whether it brings justice or peace.

There is no guarantee that even the Presi-
dent's plan will work, but it has as good a
chance of serving both principle and reality
as any we've seen. If the country could only
get behind it, and make our unanimity clear
to Hanoi, there might be real reason for hope.

[From the Philadelphia Inquirer, Jan. 27,
1972]

MR, Nixon's PEACE INITIATIVES RATE SERIOUS
REPLY FroMm HanNoOI

The Vietnam peace proposal President
Nixon has now made public should lay to
rest the charge that he is interested only in
a milltary solution to the war.

Mr. Nixon, it is now clear, has been inten-
sively pursuing—through private channels—
a negotiated settlement on terms which even
some of his severist critics now describe as
“just and falr” and “generous.”

His disclosure of the secret diplomacy that
has been underway for more than two years
is both encouraging and disappointing. It
is encouraging to learn that such a reason-
able approach to ending this tragic conflict
has been pursued, But it is disappointing to
learn that it has been ignored, for this sug-
gests that it is the Communists who are in
fact insistent on a military solution.

We shall now see if “public disclosure may
help to break a secret deadlock,” as the Presi-
dent suggested in announcing that the plan
will be laid on the table in the Paris peace
talks Thursday. Certainly the obligation 1s
now on the Communists to come up with the
response they have been avolding in the
backstage discussions.

There could hardly be a clearer test of their
intentions.

“Hanol and the Vietcong,” Sen. George Mc-
Govern commented back in 1970, “have re-
peatedly sald they would be ready to nego-
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tiate as soon as we announce our willingness
to withdraw on a definite timetable.”

Such a timetable is now an indisputable
part of the Nixon proposal. “Within six
months of an agreement,” the President sald
Tuesday night, “we shall withdraw all U.S.
and allied forces from South Vietnam.”

This does not call for acceptance of the
plan in toto. But it does pave the way for
serious consideration of any points still at
issue if Hanol and the Vietcong are indeed as
“ready to negotiate” as they had indicated
to Mr. McGovern they were.

It is no answer to say, as Radio Hanol did
in its initial reaction Wednesday, that there
is “nothing new” in the President’s proposal.
It may not be new to the diplomats who have
been dealing secretly with Mr. Nixon and Dr.
Kissinger, but the plan embodies some sig-
nificant changes in previous public proposals.

Not the least of these is the understanding
that the Thieu government would step down
a month before new elections were conducted
in South Vietnam under international super-
vision by an intedependent body . . . “rep-
resenting all political forces in South Viet-
nam . . . including the National Liberation
Front.” The importance of that is best under-
stood by recalling that it was United States
intervention in canceling the 1956 elections
called for In the Geneva Accords which got
us into the Vietnam mess in the first place.

But if this proves to be a sticking point,
the President has also promised to withdraw
all American troops In six months In ex-
change for an Indochina cease-fire and the
release of prisoners and then “leave the po-
litical issues to the Vietnamese.”

If in the face of these options the Com-
munists remain unwilling to negotiate, we
may conclude only that they are not inter-
ested in ending the war but in Intensifying
it as American forces withdraw.

And what then? That is a question of many
parts which would call for some hard an-
swers—and some specific ones from Mr.
Nixon's critics, especially those who want his
job.

Meanwhile, as long as even a slender hope
remains that things will not reach that point,
the plan the President has outlined for end-
ing not just our own participation in the war
but the war itself is one which all Americans
should be able to support.

[From the Washington News, Jan. 26, 1872]
Nixon CLEARS THE DECKS

President Nixon's Vietnam speech last
night ought to change a lot of thinking
about that frustrating internal war and the
extraordinary efforts to end It.

The settlement plan he sald had been pri-
vately offered the North Vietnamese com-
munists and ignored is eminently fair, even
generous.

If the North Vietnamese are half as in-
terested in ending the war as they have been
claiming, Mr. Nixon gave them the oppor-
tunity, plus.

If they believe what they have been say-
ing, that they want “self-determination” by
the people of South Vietnam, Mr. Nixon gave
them the chance to get it.

The offer of South Vietnam’'s President
Nguyen Van Thieu and his vice president to
resign a month before new elections is more
than the communists of the north had any
right to expect.

If, as the communists eay, it 1s the right
of the South Vietnamese to choose, once
again, their own leaders, they cannot object
to an election supervised by an international
agency.

President Nixon sald he offered last May to
pull out all U.8. and allled forces by a definite
date in exchange for the release of all prison-
ers of war (on both sldes) and a cease-fire.

What can be falrer or more practical than
that?

The Presldent revealed he had been pri-
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vately negotiating with the North Vietnamese
for 30 months. His latest offers of a settlement
have not been rejected, only ignored.

The last contact with the North Viet-
namese was Nov. 17, Mr. Nixon said. No word
since. In that light, he decided to make pub-
lic detalls of the secret talks in the hope that
this might “break the deadlock.”

We have no notion of whether this will
succeed—but if you can't get a breakthru up
one street, the only thing to do is try an-
other.

Just a few days ago, the North Vietnamese,
while withholding an answer to Mr. Nixon's
push for negotiations, officially were broad-
casting from Hanol a demand that the United
States set a “definitive” date for withdraw-
ing all forces “unconditionally.”

The United States cannot withdraw, “un-
conditionally.” It cannot wholly withdraw
without an agreement on the release of the
prisoners of war. It cannot, on the way out,
wantonly scuttle the Thieu government,

Mr. Nixon's course, as he outlined it last
night, is the only honocrable, decent course
he could follow. And, in view of the obvicusly
dellberate statement set up by Hanoi, his
decision to make public the long series of
secret talks was a necessary decision—it just
might be productive.

In Washington, and perhaps elsewhere, the
first question, of course, was: Why did the
President choose this time to reveal the secret
and futile talks?

Was it to still the political clamor for a
definite date for final withdrawal? No doubt
he had that in mind. But read your news-
paper; obviously it hasn't altogether had that
effect. But his disclosure does make the
carping sound pretty puny and destroys its
validity.

Was the timing of this speech politically
motivated? All we can say is that it 1s an elec-
tion year and the President Is a politician.

So what! The job is to get the war ended,
American forces home safely and, most im-
portant, release of the prisoners of war. Any-
thing which accomplishes that the people
can support, political overtones or not. Be-
sides, anything a President does, in any year,
invariably has political overtones, intended
or suspected.

The essence of it is that the President has
been trying. He already has brought home the
overwhelming majority of U.S. forces in Viet-
nam. This has been accomplished, up to now,
on a practical altho rapid basis, and without
loss of honor or betrayal of commitment,

This is one place, despite anything else,
where the President has been faithfully keep-
ing a promise. On that basls, we can com-
mend what has been tried and, with con-
fidence, go on hoping for an ultimately
wholesome and conclusive solution to this
tragic adventure,

[From the Washington Star, Jan. 26, 19721
Nixon’s PEACE PLAN

We don’t know if it will succeed in pull-
ing the rug out from under Senator Mike
Mansfield or other opponents of the admin-
istration’s Vietnam policies. We don't know
if it will end the war. But it will take a very
determined critic to find much fault with the
Vietnam peace plan unfolded by President
Nixon to the nation last night.

Part of the revelation was past history.
Mr. Nixon's effort to try the road of secret
diplomacy, dating back to August 1969, and
the 12 subsequent trips to Paris of Presi-
dential Security Adviser Henry Kissinger,
unannounced and incredibly unreported,
adds a new dimension to the Byzantine
diplomacy which seems to be the hallmark
of this administration. There will be some, no
doubt, who will deplore the secrecy of
these initiatives. But In view of the offers
made—and rejected by the Communist side
in the course of these negotiations—there
should also be a considerable amount of
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crow-eating among those who have accused
the administration of obduracy in trying to
find an honorable solution to the war.

Very certainly, the terms which Mr, Nixon
is now offering in public must be supported
by the overwhelming majority of the Ameri-
can people. For those who have urged him to
set a “date certain” for a complete American
withdrawal from Vietnam, he has complied.
The date will be six months from the time
that an agreement in principle is reached on
the release of American prisoners of war held
in Hanol and on a military cease-fire
throughout Indochina. If agreement can be
reached on these military provisions, all
American participation in the war can come
to an end, including air support for the de-
fending South Vietnamese army and the
forces of Laos and Cambodia.

The political elements of the Presldent's
offer are no less persuasive. An agreement to
hold new elections throughout South Viet-
nam under international supervision with
President Thieu and Vice President Huong
resigning a month beforehand, offer a solid
basis for a political settlement of the conflict.
With National Liberation Front forces guar-
anteed participation, only those, as Nixon
put 1, who cannot differentiate between a
settlement and a surrender can reasonably
object. And similarly, the American offer to
undertake a major program of reconstruction
in both North and South Vietnam on the
termination of the hostilitles 1s a positive
and promising move.

However, the President's objective in mak-
ing his announcement last night was not
limited to silencing his opponents In the
United States. It was quite simply to put an
end to the war under conditions that would
fulfill our obligations to the people of South
Vietnam, our own war dead and most rea-
sonable people everywhere. It was aimed also
at obtaining release of our war prisoners,
without which a complete withdrawal of
American forces from South Vietnam would
be an unpardonable act of abandonment.

The results, unfortunately, do not depend
on reasonable people. They depend rather on
leaders who have known for months the gen-
eral terms on which they could get an end to
the killings and a return of peace In Indo-
china. It is still very uncertain whether these
terms are acceptable to them or whether the
force of world opinion can induce them to
modify their ambitions for military victory.
The response may be bitterly disappointing,
but at least from now on it should be clear
to everyone who is responsible for continuing
the war.

TRANSACTION OF ROUTINE
MORNING BUSINESS

The PRESIDENT pro tempore. Under
the previous order, there will now be a
period for the transaction of routine
morning business, not to exceed 30 min-
utes, with statements therein limited to
2 minutes.

The Senator from Virginia (Mr. ByYrp)
is now recognized.

PRESIDENT NIXON'S PEACE
PROPOSAL

Mr. BYRD of Virginia. Mr, President, I
feel that President Nixon made a splen-
did presentation the night before last in
giving the backeground of his discussions
with representatives of North Vietnam.

I thought that his proposal was a fair
one. I support basically the President’s
position. In my judgment, he is doing
everything conceivable to negotiate an
end to the Vietnam war and, at the same
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time, he is continuing to withdraw Amer-
ican forces.

Mr. President, I want to see this war
brought to an end. The President has
reduced the number of American troops
in Vietnam from 543,000 when he first
took office to around 69,000 which he pre-
dicts will be there this coming May. Thus,
he is making great progress. I support the
President, our Commander in Chief, in
his endeavors to bring the Vietnam war
to a conclusion. It must be done at the
very earliest possible time,

Now, Mr. President, having said that,
I note that yesterday, Secretary of State
Rogers, in a press conference, stated
that the administration envisions a $7%-
billion program to rehabilitater Indo-
china.

Because I have supported the Pres-
ident’s position and because I have stated
my support of his television address the
other evening, I want the REecorp fto
show that my support does not encom-
pass & $71% billion gift to Indochina, in-
cluding the North Vietnamese.

Mr. President, all of our problems are
not going to be solved by spending more
money.

I am deeply alarmed and disturbed by
the smashing deficits that this Govern-
ment has been running. Forty-five bil-
lion dollars was the Federal funds deficit
for this current fiscal year, that being the
prediction of the administration itself.
This past year the deficit was $30 billion.
The estimate by the administration itself
is for $36 billion deficit for the new fiscal
year beginning July 1.

So, while I support the Commander in
Chief in his program to negotiate with
the North Vietnamese and to negotiate
an end to this war, and while I support
his sharp reduction in froops in Viet-
nam—and they must be brought home—
I want to make it clear that my support
does not go to taking $7.5 billion out of
the pockets of the American taxpayers
and turning that money over to Vietnam,
Laos, Cambodia, and North Vietnam, at
whose hands the United States has suf-
fered the loss of 50,000 men who have
been killed and 300,000 men who have
been wounded. i

I am convinced, too, that a huge Amer-
ican aid program—billions of dollars—
would be of little value to the citizens of
those nations. My belief is that the cream
of these American dollars would be si-
phoned off by the politicans and the rul-
ing groups.

TIME FOR RUNNING OF GERMANE-
NMESS RULE

Mr. BYRD of West Virginia. Mr. Pres-
ident, I ask unanimous consent that the
time under the Pastore germaneness rule
not begin running today until the un-
finished business has been laid before
the Senate.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

ORDER FOR ADJOURNMENT TO 10
AM., MONDAY, JANUARY 31, 1972
Mr. BYRD of West Virginia. Mr. Pres-

ident, I ask unanimous consent that
when the Senate completes its business
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today, it stand in adjournment until
10 a.m. Monday next.
The PRESIDENT pro tempore. With-
out objection, it is so ordered.
(Subsequently, this order was changed
to provide for the Senate to convene at
11 a.m. on Monday.)

QUORUM CALL

Mr. BYRD of West Virginia. Mr. Pres-
ident, I suggest the absence of a quorum.

The PRESIDENT pro tempore. The
clerk will call the roll.

The second assistant legislative clerk
proceeded to call the roll.

Mr. ALLEN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

CONGRATULATIONS TO REPRE-
SENTATIVE BOB JONES ON HIS
25TH ANNIVERSARY IN CON-
GRESS

Mr. ALLEN. Mr. President, in a spe-
cial election on January 28, 1947—25
yvears ago today—the people of Ala-
bama’s Eighth Congressional District,
chose a young judge from Jackson
County, Ala., as their new Representa-
tive to Congress. Today, that man,
RoBERT EMMETT JONES, is the dean of
Alabama’s delegation in the House of
Representatives where he ranks 30th in
seniority among the 435 Members of
that body.

It is my great privilege to congratu-
late Congressman Bos Jones on this
milestone. The fact that the people of
his district have chosen him for 13 con-
secutive terms in Congress speaks vol-
umes for their appreciation of his con-
stant dedication to fulfilling the great
responsibilities of that high office.

It should be of interest to Members
of the U.S. Senate to know that the spe-
cial election which first chose Bos
JoNES was necessary because the Eighth
Congressional District seat had been va-
cated when JoHN SpPARKMAN resigned
from the Hcuse of Representatives to
take a seat in the Senate—a fact that I
marked in a speech on November 5, 1971,
which was the 25th anniversary of Sen-
ator SparrmAN’s membership in the
Senate of the United States.

Representative Bos Jones is ranking
member of the House Public Works
Committee where he is chairman of the
Subcommittee on Flood Control and
Internal Development, which handles
important waterways and water re-
source development legislation for the
entire Nation.

To assume chairmanship of the Flood
Control Subcommittee in 1965, Repre-
sentative Jones resigned as chairman of
the Public Buildings and Grounds Sub-
committee, but he remains on this group
as ranking member. He also serves as
ranking member of the Roads Subcom-
mittee and the Investigations and Over-
sight Subcommittee. Needless to say,
Representative Jones is a powerful voice
when any legislation is prepared affect-
ing questions over which these subcom-
mittees have jurisdiction.
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Early in 1965, Bos JonEs was chair-
man of a special House Subcommittee
on Appalachian Regional Development.
Much of the credit for drawing up this
beneficial legislation and guiding it suc-
cessfully through its congressional
course must go to Congressman JONES,
who continues to handle renewal and
revision of this pioneer act.

Boe JoNEs was also a prime mover of
legislation to establish the Economic De-
velopment Administration which is as-
sisting depressed areas in providing much
needed public facilities, and of the high-
way safety bill which provides for new
local, State, and Federal initiatives to re-
duce traffic fatalities.

Representative Jones was also author
of the Rural Housing Act, which gave
citizens in farm and rural areas the same
opportunities to obtain Federal loans as
city residents, and of the Public Build-
ings Act of 1957.

As the third ranking member of the
House Government Operations Commit-
tee, which is primarily concerned with
economy and efficiency in Government,
Bos Jones is a member of the Subcom-
mittee on Government Activities and on
Intergovernmental Relations. He was
chairman of the Natural Resources and
Power Subcommittee which conducted
America’s most comprehensive exam-
ination of national water resources, in-
cluding antipollution measures, during
the first half of the 1960’s, and he is a
nationally recognized authority on water
resources.

In addition to his committee work, Bos
Jones has sponsored legislation to pro-
vide financial aid to education, to au-
thorize multipurpose development of
small watersheds, improve farm pro-
grams, establish a consumer protection
agency, seek new sources of electric
power, provide park and recreational
facilities and expand aid to veterans.

By profession, Congressman JonEs is
an attorney-at-law, having graduated
from the University of Alabama Law
School. In 1941, he was elected as his
home county’s first county judge, & posi-
tion he held until 1943 when he joined
the U.S. Navy in which he served as a
gunnery officer in both the Atlantic and
Pacific theaters. For several months he
served on the legal staff of Gen. Douglas
MacArthur.

Because of his initial election to Con-
gress at a relatively young age, and be-
cause of the voters’ continued confidence
in his work, Congressman Bos JonEs has
served longer than any other Representa-
tive from north Alabama, a list that in-
cludes Gen. “Fighting Joe” Wheeler of
Wheeler, Ala.,, who served for 16 years
and Williamson R. W. Cobb of Bellefonte,
Ala., who served 14 years.

Mr. President, if the secret of success
is constancy to purpose, then we have
identified the success of Congressman
Boe JowneEs, whose guiding principle
through 25 years of congressional service
has been a constant battle to bring a
better life to the people of his district,
to his fellow Alabamians, and to all
Americans everywhere.

Mr. President, it is with great respect
that I recognize and honor my fellow
Alabamian, Congressman BoB JONES, on
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this anniversary marking his 25th year
as a Member of the House of Representa-
tives.

On Sunday, January 23, 1972, the
Huntsville Times, the largest daily news-
paper in north Alabama and in the
Eighth Congressional District, published
an article written by their Washington
correspondent, Phil Smith, and entitled
“Twenty-five Years on the Hill,” and
another written by James K. Hutsell,
associate editor, entitled “Home Is Where
the House Retreats.” Both of these arti-
cles concern the 25th anniversary of
Congressman Jones' election to the
House of Representatives. I ask unani-
mous consent that these fine newspaper
articles be printed in the RECORD.

There being no objection, the articles
were ordered to be printed in the REcoRD,
as follows:

TWENTY-FIVE YEARS ON THE HILL

WasHINGTON. —Sept. 24, 1946, dawned
bright and clear in North Alabama. Schools
had been closed the week before for the cot-
ton-picking break, and the harvest was well
under way.

Voters were going to the polls that day for
the fifth time since the regular Democratic
primary in May. On the ballot were seven
Democrats seeking the Eighth District seat
in Congress, which had been vacated when
John Sparkman cesigned following his elec-
tion to the U.S. Senate.

One of the candidates was Judge Robert
Emmett Jones, county Jjudge of Jackson
County. He preferred just plain “Bob" Jones.

According to a story by Mrs. Martha Witt
Smith, then a reporter for The Huntsville
Times, the campalgn had been “largely per-
sonalized, waged on a person-to-person
basis.”

When election officials finished counting
the votes in the early hours of Sept. 25—
there were no voting machines then—Jones
led the slate, primarily because of the vote
in his home county. Jackson County had 10,-
300 registered voters at that time. More than
half of them—5,361—voted for their county
judge while his opponents received a com-
bined vote of only 139 in the county.

The almost unanimous support from Jack-
son County was enough to give Judge Jones
only a plurality in the large field, however,
and not a majority. He faced a runoff election
Oct. 22 with state Sen. Jim Smith of Tus-
cumbia.

That election was described by one news-
paper as a “listless and almost issueless af-
fair” but when the election-weary citizens
of North Alabama had cast their ballots, the
young county judge again emerged as the
victor—16,787 to 11,260.

The home counties of the candidates had
been the key. Jones' supporters piled up 6,884
votes in Jackson while the best Smith could
do was 4,437 in Colbert. Voting was light
and fairly evenly split in the other five coun-
ties of the district—Madison, Limestone,
Morgan, Lawrence and Lauderdale.

This time the Jackson Countian had ap-
parently convinced a few more of his neigh-
bors of his qualifications. He lost only 104
votes in Jackson while he picked up 493 in
Smith’s Colbert County. Both candidates had
conceded the other’s home county when the
runoff began and Jones never made a speech
in Colbert.

He and Smith campaigned together, part
of the time in the middle portion of the dis-
trict to cut down on expenses. At times they
even shared the same hotel room. One story
has it that the two candidates checked into
their hotel one night after a day of stumping
together and a Smith supporter mistook
Jones for the man he was backing. The voter
drew Jones aside and whispered his en-
couragement, adding that “we're going to
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beat this Jones fellow.” Not wanting to em-
barras the man, Jones thanked him and re-
plied, “We'll do our best.”

A more unusual aspect of the campaign
was that Judge Jones did not campaign in
Jackson County. He left the job at home to
his volunteer supporters there, headed by
Sanford Lee of Scottsboro, a young World
‘War II veteran like the candidate.

The judge had no paid staff during the
election. For clerical workers he depended on
young women from Jackson County who
would “just show up” at his headquarters in
Scottsboro each morning.

By the runoff, the cotton harvest was in
full swing and Jones’ volunteers feared many
farm hands would find it more important
to stay in the fields than to go vote for the
sixth time that year.

There {8 no way to tell whether that would
have happened, however, since the Jones
volunteers took no chances. According to
news accounts of the election, a number of
cars—estimates ranged from 250 to 400—
loaded with volunteers left Scottsboro on
the morning of the runoff. They went into
cotton fields and took the farmers' pick-
sacks and continued to fill them while the
voters were driven to the polls to vote for
Judge Jones.

At headquarters in Scottsboro, about a
dozen young women spent the day calling
almost everyone in the county who had a
telephone and urging them to go vote,

The result was summed up by an eight-
column headline across the front page of
The Times Oct. 23, 1946—"Bob Jones Sweeps
District.”

For all practical purposes, Jones was the
new Eighth District congressman but he had
to go through the motions of running, un-
opposed, in a general election Jan, 28, 1947,
On that date, at the age of 34, he became the
Tennessee Valley section of Alabama's con-
gressional delegation—the job he has now
held for 256 years. Today he ranks 30th in
seniority among the 435 members of the
House.

Nationally, the congressional elections of
1946 took on an aspect not seen in American
politics for many years. The millions of
World War II veterans were back at home
and taking an active part in politics, It was
largely their support, particularly in Jack-
son County, that put Jones in office.

When he took his seat shortly after the
80th Congress convened, Jones became the
first congressman from Jackson County since
Willlamson R. W. Cobb of Bellefonte re-
signed in 1861, shortly before Alabama left
the Union.

Three men who have since gained great
national prominence were also elected to
Congress in 1946.

While Jones, a Navy veteran who had
served on Gen. Douglas MacArthur's legal
staff, was campaigning in North Alabama,
another young Navy veteran was winning
on the campaign trail in his home state of
Massachusetts. And when Jones came to
Washington he was assigned an office next
to this fellow freshman congressman, John
F. Eennedy. The New Englander and South-
erner became good friends.

After President Kennedy’s death in 1963, it
was Jones who sponsored legislation creating
a national cultural center in Washington as
the official national memorial to him. The bill
established the Kennedy Center for the Per-
forming Arts, which opened last year.

Other new representatives in the 80th Con-
gress included Richard M. Nixon of Califor-
nia and Carl Albert of Oklahoma, now speaker
of the House.

During his first campaign, Jones empha-
slzed three promises to the voters through
his leaflets and posters and in his speeches.

He sald he was for “enlightened legislation
to increase the purchasing power of the farm-
er and to protect his markets; low-cost long-
term financing for farm homes; and expan-
slon of the Tennessee Valley Authority to its
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fullest capacity and the extension of the
Rural Electrification program to assure every
farm home in the Eighth District the benefit
of cheap electricity.”

He has kept those promises over the last
quarter of a century, his record shows.

During his first 10 years in office, much of
the congresman's time was spent defending
TVA against its opponents in the House and
fighting for increased cotton allotments and
better support prices for the farmers of his
district.

He was the author of the Rural Housing
Act which provides loans from the Farmers
Home Administration for new farm homes.
The first of these loans was given to a Jack-
son County farmer in 1049.

Today, there is probably not a farm home
in the Eighth District that does not have
electriclity available.

Jones earned the honorary title of “Mr.
TVA" in his battle to preserve that agency
during the Truman and Elsenhower admin-
istrations.

His voting record on TVA legislation is un-
varying. In 1959 he sponsored legislation au-
thorizing TVA to borrow up to 81 billion to
finance its power expansion programs, finally
making the agency free of congressional fi-
nancial control in its power program. Four
years ago he introduced and secured passage
of legislation increasing the bonding author-
ity to $6 billion.

In his early years in the House, Represent-
ative Jones could not spend all his time wor-
rying about the problems of his district, how-
ever, His first committee assignment was to
the House District of Columbia Committee.

At that time, Washington had no mayor or
city government and was run by the congres-
slonal committee. So, soon after arriving in
Washington, the former county judge from
rural Alabama found himself grappling with
the problems of one of the most complex and
cosmopolitan cities in the world.

Over the years, his committee assignments
have changed and he has long since been off
the District Committee but later, as chairman
of Public Buildings and Grounds Subcom-
mittee, he oversaw a vast construction pro-
gram of new federal buildings in Washington.

While the congressman has devoted much
time to many issues, there is one area, above
all others, that has consistently drawn his
attention and one in which he is a recog-
nized national expert. That is flood control
and water pollution.

He served as chairman of the Natural Re-
sources and Power Subcommittee which con-
ducted America's most comprehensive exam-
ination of national water resources, includ-
ing anti-pollution measures during the first
half of the 1960s—long before “ecology” be-
came a household word.

In 1965 he assumed the chairmanship of
the Subcommittee on Flood Control and In-
ternal Development of the Public Works
Committee. He remains in that position to-
day and is the ranking Democrat on the full
Public Works Committee.

In the Flood Control Subcommittee, he
handles waterway development legislation
for the entire nation, Including the proposed
Tennessee-Tombighee Canal—a project he
has been advocating ever since he entered
Congress.

His work on such matters as flood con-
trol and rural housing have earned Congress-
man Jones the label of “Southern liberal.”
After his first year in office, national news-
paper columnist Drew Pearson picked him
as on of the 10 best new members.

The Americans for Democratic Action
rated Jones' voting record in 1960 at 90 out
of a possible 100. Among Southern congress-
men and senators, that was second only to
Sen. Estes Kefauver of Tennessee.

His liberal voting record has been fairly
consistent except for one issue—civil rights.
In that area he has generally voted with
other Southerners in opposition to proposed
legislation, beginning with President Tru-
man's civil rights amendments in 1948.
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At that time he was quoted in various
newspapers in the district as saying, “I shall
vigorously oppose all measures which would
affect the way of life in the South. I mean
the FEPC (Fair Employment Practices Com-
mission), anti-poll tax proposals, and espe-
cially any measure which would impose on
the people of Alabama any dictation from
the federal government on how to carry on
their normal way of life.”

Even on the civil rights question, he is
not inflexible, however., Last year he voted
for an extension of the Civil Rights Act be-
cause it was attached to the 18-year-old
vote amendment, He was in favor of lower-
ing the voting age, and the Civil Rights Act
was assured of being extended anyway, so
he says he saw no reason to oppose a measure
he favored just to cast a ceremonial vote
against civil rights.

Throughout his 25 years in Congress, Jones
has retained some basic political philosophy.
First and foremost is his bellef in building.
He sums it up in talking about his years on
the Public Works Committee.

“I had rather build monuments of public
accommodation such as schools and high-
ways and sewer systems than to sit here
docile and fret away with the fathoms of
hate."

In his position as chalrman of various
“puilding” subcommittees, Jones could have
had public buildings and locks or dams all
over the country named for him if he had
wished. But he has steadfastly refused to
allow a single public structure to be dedi-
cated to him, according to his staff.

Last week, however, he spent his first
day back in Washington after the recess
working to name the Columbia dam in South
Alabama for his longtime friend, the late
Rep. George W. Andrews of Union Springs
who died last month.

Although nothing in the Eighth District
or anywhere else bears his name, his staff
claims that you can drive the entire length
of the Eighth District from the Georgia state
line to Mississippl and never be out of sight
of something that their boss was responsi-
ble for building.

Congressman Jones will not single out any
particular public works legislation which he
has sponsored which he feels has contrib-
uted more to the nation than any other.
He does feel, however, that the $27-million
water pollution control bill, which he guided
through the Public Works Committee when
he was acting chairman just before Christ-
mas, will be the legislation that will finally
eliminate water pollution in the United
States—a goal he has been working toward
since the early 1960s.

For his own district and the surrounding
area, he feels his TVA self-financing bills
were extremely important.

“There is no doubt in my mind that TVA
would have been liguidated in another 18
months if we had not gotten the first finance
act through in 1959, because the Eisenhower
Administration simply would not budget any
money for power expansion,” he said.

He does not claim credit for single-hand-
edly saving TVA. Other Tennessee Valley
congressmen and senators also worked hard
for the agency but the North Alabamian’s
efforts were sufficient to earn him the hon-
orary title of “Mr. TVA"—one which he is
very proud of.

Another monument to Jones and other
members of the public works committee is
the Interstate Highway System—the largest
public works project in the history of the
world.

Jones led the fight against an Eisenhower
administration proposal in 1955 to finance
the Interstate system through the sale of
bonds. He was successful and the next year
the Public Works Committee put through a
pay-as-you-go Interstate plan. This, accord-
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ing to the congressman, has saved billlons
of dollars in interest payments.

As he begins his 26th year In Congress,
Jones has no plans to retire anytime soon.
He will announce that he is a candidate for
re-election for a 14th term within the next
two weeks.

Asked about retirement plans, the 59-year-
old legislator’'s only comment was, "I haven't
applied for my old-age pension yet."

The congressman does not clalm to have
succeeded alone, however, in his career as
lawmaker, he gives much of the credit to
his staff which he calls “the best on Capitol
Hill."

But most of the credit belongs to the peo-
ple of the Eighth District, he says. "I appre-
ciate more than I can ever express the fact
that they have permitted me to represent
them all these years. They have been gen-
erous and sometimes maybe excessive in
overlooking my legislative faults,” he says
of the voters in North Alabama.

Home Is WHERE THE HoUSE RETREATS
(By James K. Hutsell)

Scorrssoro,—The day is brisk to the point
of being headlineable. The thermometers
have regrouped for a counter-push against
the freezing-mark, and the sky might be
literally enough called ice-blue. And Bob
Jones has stepped from inside the quiet
house on the western edge of town to cast
& long appraising look at home. By tomor-
row, or next day at the latest, he and Chris-
tine must be heading back to Washington
again.

Thirteen consecutive terms, this has been
going on. He will this time be heading hack
for the second half of that term. It will
be a busy year, tied to the tail of a year
heavy with legislative business and com-
miftee-work details. And this—1972—will
again be a presidential election year and, as
corollary, time again for a congressional
campalgn.

“That,” he says, “is a fine tree—that cedar
there; it's a tree that's taken its natural
shape, and look how consistently it arises.”
The congressman glances to the rear beyond
the backyard and the fringes of the town
toward the Jackson County hills. “I don't
suppose I will get too much time to work
around the house this spring and summer.
I do want to get more azaleas in time; and
more with color in them." The wind shifted
a little, back nearer to north; he hunched
his shoulders and headed in through a rear
door.

In the kitchen he suddenly halted and
pulled a light chair beside the small table.
And his mind was back again on Congress
and the weeks ahead. “If Congress could just
get on with its work; we are slowed by in-
finite detail. Quorum-calls, teller-votes. Not
long ago it was 2 o'clock one morning and
there we were going through the motions of
another teller-vote—something the press is
always wanting. And I glanced up and there
was not a soul in the press gallery . . .”

His finger traced a design on the Kitchen
table cover. “You know, I've always recog-
nized that I have to make any record I
achieve as the record of getting things done.
I've never been able to spellbind an audience
with words. I haven't the charisma that gets
me on the evening television news. If I get
anything done, it has to be by the hard, di-
rect, programmed route.

“I try to serve my own district and its
needs; I try to serve my state; but, in my
view, I have also the obligation to serve the
nation and to improve the lives and opportu-
nities of all of us here in America. I think
that I am serving my own district well when
I am serving all of us well.” He pushed back
his chair and moved back toward a sitting
room.

Christine Francils, of Tuscaloosa. and Bob
Jones were married 33 years ago. That was
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only a year or two before the young lawyer
became the first county judge of Jackson
County, and only a year or two before Bob
Jones enlisted in the Navy to become a gun-
nery officer in the Atlantic and Pacific war
theaters. He was re-elected to the bench in
absentia, and for several months he was on
the legal staffl of Gen. Douglas MacArthur,
But the point here is that 25 of those 33 years,
Christine Jones has, so to phrase 1t, been in
Congress, too—a Washington-Scottsboro
housewlife, and apparently as comfortable in
one spot as the other.

“I like them both,” she always inslsts.
“When I am here, I seem to let Washington
bide its time; when I am there, necessity
requires that I give the capital routine
precedence.”

After a quarter-century, in which time
Representative Jones has become the 30th
ranking member of the 435-member House,
the Joneses have come to know scores of
Washington figures well. Mrs. Jones loves to
cite the idlosyncrasies and mannerisms of
friends and political figures they know, but
her judgments are not cutting despite the
clear eye with which she observes the chang-
ing capital scene.

Christine Jones has a knack of making
almost anyone feel at ease; she is full of an
instinctive kindness; and she knows how to
cook for men.

She is ready for the legislative and polit-
ical year ahead, one gathers, if but for the
reason that a quarter-century has led her
to understand the need for accepting routine
gracefully and sensing that routine is the
thing that moves the day even in high places.

But the other day—with the time for the
return to Washington almost upon her—
Christine Jones, too, stood looking out upon
the Scottsboro homegrounds, and at the big
dog lying In the January sun outside. “Don’t
you want, can’t you use another dog?" she
sald. “That's what I dislike about starting
back up there. He just came here last Au-
gust—he just strayed in. But he insists on
staying, whether Bob and I are here or not.”
She was sllent for a moment. Then she said,
“The soup is ready now. And T didn't get
around to making any cornbread . .. Up in
Washington, I seldom make cornbread—just
once in awhile. But the last time I made
some, Bob took it to his office for his lunch.
And Nelson Rockefeller and his wife hap-
pened to drop by and they stuck it in a pocket
and took it along with them. I really don't
know whether they ate it or not. Well, they
said they did, though. A day or two later, I
had a note from them. They sald they ate
the cornbread for breakfast. What do you
think about that!”

ORDER FOR TRANSACTION OF ROU-
TINE MORNING BUSINESS AND
FOR UNFINISHED BUSINESS TO
BE LAID BEFORE THE SENATE ON
MONDAY NEXT

Mr. BYRD of West Virginia. Mr, Pres-
ident, I ask unanimous consent that on
Monday next, following the remarks of
the two leaders under the standing order
there be a period for the transaction of
routine morning business for not to ex-
ceed 30 minutes with statements therein
limited to 3 minutes, at the conclusion
of which the Chair lay before the Senate
the unfinished business.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

QUORUM CALL

Mr. BYRD of West Virginia. Mr.
President, I suggest the absence of a
quorum.
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The PRESIDENT pro tempore. The
clerk will call the roll.

The second assistant legislative clerk
proceeded to call the roll,

Mr., NELSON. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDENT pro tempore., With-
out objection, it is so ordered.

(The remarks of Mr. NELsoN when he
introduced S. 3084 are printed in the
Recorp under Statements on Introduced
Bills and Joint Resolutions.)

COMMUNICATIONS FROM EXECU-
TIVE DEPARTMENTS, ETC.

The PRESIDENT pro tempore laid be-
fore the Senate the following letters,
which were referred as indicated:

QUADRENNIAL REVIEW OF MILITARY
COMPENSATION

A letter from the Assistant Secretary of
Defense, transmitting, pursuant to law, the
1971 Quadrennial Review of Military Com-
pensation (with an accompanying docu-
ment); to the Committee on Armed Services.

REPORT ON MODIFICATION OF LOAN

A letter from the Administrator, Rural
Electrification Administration, Department
of Agriculture, reporting, pursuant to law
on the modification of a loan to the Tri-
State Generation and Transmission Assocla-
tion, Inc., of Denver, Colo.; to the Committee
on Agriculure and Forestry.

REPORT ON OVEROBLIGATION OF AN
APPROPRIATION

A letter from the Director, Office of Man-
agement and Budget, Executive Office of the
President, reporting, pursuant to law, that
the appropriation to the Department of Agri-
culture for “Forest Protection and Utiliza-
tion,” Forest Service, for the fiscal year 1972,
had been reapportioned on a basis which in-
dicates a need for a supplemental estimate
of appropriation; to the Committee on Ap-
propriations.

REPORT ON RESEARCH AND DEVELOPMENT
PROCUREMENT ACTIONS

A letter from the Deputy Chief of Naval
Material (Procurement and Production),
transmitting, pursuant to law, a report on
research and development procurement ac-
tions of #50,000 and over, for the 6-month
period ended December 31, 1971 (with an ac-
companying report); to the Committee on
Armed Services,

NoMINATION OoF MEMBERS OF THE BOARD OF
DIRECTORS OF THE DISTRICT OF COLUMBIA
REDEVELOPMENT LAND AGENCY
A letter from the Commissioner of the Dis-

triet of Columbia, nominating, pursuant to

law, John J, Gunther, Esquire, for appoint-
ment as a Member of the Board of Directors
of the District of Columbia Redevelopment

Land Agency; to the Committee on the Dis-

trict of Columbia.

A letter from the Commissioner of the Dis-
trict of Columbia, nominating, pursuant to
law, Willie L. Leftwich, Esquire, for appoint-
ment as a Member of the Board of Directors
of the District of Columbia Redevelopment
Land Agency; to the Committee on the Dis-
trict of Columbia.

REPORT OF FEDERAL MEDIATION AND
CONCILIATION SERVICE

A letter from the Director, Federal Media-
tlon and Concllation Service, transmitting,
pursuant to law a report of that Service, for
the fiscal year 1971 (with an accompanying
report); to the Committee on Labor and
Public Welfare.

REPORT ON SCIENTIFC POSITIONS

A letter from the Administrator, National
Aeronautics and Space Administration,
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transmitting, pursuant to Law, a report on
certaln sclentific positions within that Ad-
ministration, for the calendar year 1971 (with
accompanying papers); to the Committee on
Post Office and Civil Service.

PETITIONS

Petitions were laid before the Senate
and referred as indicated:

By the PRESIDENT pro tempore:

A joint resolution of the Legislature of
the State of Vermont; ordered to lie on the
table:

“JR.H. 68

“Joint resolution expressing sympathy on
the death of United States Senator Win-
ston L. Prouty

“Whereas, United States Senator Winston
L. Prouty died September 10, 1971, at the age
of 65; and

“Whereas, Win Prouty was active in mu-
nicipal, state and federal government for
many years, having served most ably as
mayor of his home town of Newport, as rep-
resentative to the General Assembly from
that city in 1941 and 1945, being elected
Speaker in 1947, member of the U.S. House
of Representatives from 1851 to 1959, and
of the U.S. Senate from 19569 until his death;
and

“Whereas, during that long and dedicated
service to his beloved city, state and country
he dedicated his life and his legislative con-
cerns with humility and integrity on the
plight of our elderly, the sick, the afflicted
and the destitute. His thoughts and energies
were directed on the need for educating our
youngsters and providing meaningful em-
ployment for the unskilled and otherwise dis-
advantaged; and

“Whereas, during that entire period Win
Prouty demonstrated his leadership and
dedication to the principles of good govern-
ment. As he himself so aptly expressed it “A
man cannot delegate his consclence to the
crowd. It is as solltary as his soul"; and

“Whereas, with the passing of the Hon-
orable Winston L. Prouty, Vermont and the
Nation lost a well loved citizen and a hum-
ble and dedlcated public servant, now there-
fore be it

“Resolved by the Senate and House of Rep-
resentatives: That we express our deep sym-
pathy and deep sense of loss on the death of
United States Senator Winston L. Prouty;
and be it further

“Resolved: That the Secretary of State be
hereby Instructed to send coples of this res-
olution to the bereaved family, to the Presi-
dent of the United States, the President of
the U.S. Senate, the Speaker of the TU.S.
House of Representatives and to our Con-
gressional delegation.”

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first time
and, by unanimous consent, the second
time, and referred as indicated:

By Mr. NELSON:

5. 3084. A bill to provide for a study and
investigation to assess the extent of the
damage done to the environment of South
Vietnam, Laos, and Cambodia as the result
of the operations of the Armed Forces of the
United States in such countries, and to con-
sider plans for effectively rectifying such
damage. Referred to the Committee on For-
eign Relations.

By Mr. CANNON (by request):

8. 3085. A bill to authorize the disposal of
molybdenum from the national stockpile;
and

5. 3086. A bill to authorize the disposal of
nickel from the national stockpile. Referred
to the Committe on Armed Services.
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By Mr. GRAVEL:

5. 3087. A bill for the relief of Ana Beatriz
Alvarado. Referred to the Committee on the
Judiciary.

By Mr. MOSS:

8. 3088. A bill to encourage State and local
governments to provide relief from real prop-
erty taxes for elderly individuals. Referred to
the Committee on Finance.

By Mr. LONG:

5. 3089. A bill to amend the Omnibus
Crime Control and Safe Streets Act of 1968
to strengthen the enforcement of provisions
relating to unlawful possession or receipt of
firearms. Referred to the Committee on the
Judiciary.

(The remarks of Mr. LoNG when he intro-
duced this bill appear in the ReEcorp toward
the end of today’s proceedings.)

By Mr. INOUYE:

S. 3080. A bill for the relief of Domingo
Asumio. Referred to the Committee on the
Judiciary.

By Mr. INOUYE:

8. 3091. A bill to authorize the Public Serv-
ice Commission of the Distriet of Columbia
to conduct a study with respect to the de-
sirabllity and feasibility of requiring the in-
stallation of meters in taxicabs In the Dis-
trict of Columbia. Referred to the Committee
on the Distriet of Columbia.

By Mr. BURDICK (for himself and
Mr. Coor) :

S.J. Res. 190. A joint resolution to pro-
vide for an extension of the term of the
Commission on the Bankruptcy Laws of the
United States, and for other purposes. Re-
ferred to the Committee on the Judiclary.

By Mr. CRANSTON:

S.J. Res. 191. A joint resolution designating
the week of May 1-7, 1972, as “Natlonal Bike-
cology Week.” Referred to the Committee on
the Judiclary.

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. NELSON:

S. 3084. A bill to provide for a study
and investigation to assess the extent of
the damage done to the environment of
South Vietnam, Laos, and Cambodia as
the result of the operations of the Armed
Forces of the United States in such coun-
tries, and to consider plans for effective-
ly rectifying such damage. Referred to
the Committee on Foreign Relations.
VIETNAM WAR ECOLOGICAL DAMAGE ASSESSMENT

ACT OF 1872

Mr. NELSON. Mr. President, suppose
we took gigantic bulldozers and scraped
the land bare of trees and bushes at the
rate of 1,000 acres a day or 44-million
square feet a day until we had fiattened
an area the size of the State of Rhode
Island, 750,000 acres.

Suppose we flew huge planes over the
land and sprayed 100-million pounds
of poisonous herbicides on the forests
until we had destroyed an area of prime
forests the size of the State of Massachu-
setts or 5% million acres.

Suppose we flew B-52 bombers over
the land droping 500-pound bombs until
we had dropped almost 3 pounds per per-
son for every man, woman, and child on
earth—8 billion pounds—and created 23
million craters on the land measuring
26 feet deep and 40 feet in diameter.

Suppose the major objective of the
bombing is not enemy troops but rather
a vague and unsuccessful policy of har-
assment and territorial denial called pat-
tern or carpet bombing.

Suppose the land destruction involves
80 percent of the timber forests and 10
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percent of all the cultivated land in the
Nation.

We would consider such a result a
monumental catastrophe. That is what
we have done to our ally, South Vietnam.

While under heavy pressure the mili-
tary finally stopped the chemical defolia-
tion war and has substituted another
massive war against the land itself by a
program of pattern or carpet bombing
and massive land clearing with a huge
machine called a Rome Plow.

The huge areas destroyed pockmarked,
scorched, and bulldozed resemble the
moon and are no longer productive.

This is the documented story from on-
the-spot studies and pictures done by
two distinguished scientists, Prof. E. W.
Pfeiffer and Prof. Arthur H. Westing.
These are the same two distinguished sci-
entists who made the defoliation studies
that alerted Congress and the country to
the grave implications of our chemical
warfare program in Vietnam, which has
now been terminated.

The story of devastation revealed by
their movies, slides, and statistics is be-
yond the human mind to fully compre-
hend. We have senselessly blownup, bull-
dozed over, poisoned, and permanently
damaged an area so vast that it literally
boggles the mind.

Quite frankly, Mr. President, I am
unable adequately to describe the hor-
ror of what we have done there.

There is nothing in the history of war-
fare to compare with it. A “scorched
earth” policy has been a tactic of war-
fare throughout history, but never be-
fore has a land been so massively altered
and mutilated that vast areas can never
be used again or even inhabited by man
or animal.

This is impersonal, automated, and
mechanistic warfare brought to its logi-
cal conclusion—utter, permanent, total
destruction.

The tragedy of it all is that no one
knows or understands what is happening
there, or why, or to what end. We have
simply unleashed a gigantic machine
which goes about its impersonal business
destroying whatever is there without
plan or purpose. The finger of respon-
sibility points everywhere but nowhere in
particular. Who designed this policy of
war against the land, and why? Nobody
seems to know and nobody rationally can
defend it.

Those grand strategists who draw the
lines on the maps and order the B-52
strikes never see the face of that innocent
peasant whose land has been turned into
a pock-marked moon surface in 30 sec-
onds of violence without killing a single
enemy soldier because none were there.
If they could see and understand the
result, they would not draw the lines or
send the bombers.

If Congress knew and understood, we
would not appropriate the money.

If the President of the United States
knew and understood, he would stop it
in 30 minutes.

If the people of America knew and
understood, they would remove from of-
fice those responsible for it, if they could
ever find out who is responsible. But they
will never know because nobody knows.

By any conceivable standard of meas-
urement, the cost benefit ratio of our
program of defoliation, carpet bombing
with B-52's, and bulldozing is so negative
that it simply spells bankruptey. It did
not protect our soldiers or defeat the
enemy, and it has done far greater dam-
age to our ally than to the enemy.

MUNITIONS EXPENDITURES

[in millions of dollars]
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These programs should be halted im-
mediately before further permanent
damage is done to the landscape.

The cold, hard, and cruel irony of it
all is that South Vietnam would have
been better off losing to Hanoi than win-
ning with us. Now she faces the worst of
all possible worlds with much of her land
destroyved and her chances of independ-
ent survival after we leave in grave doubt
at best.

This has been a hard speech to give
and harder to write because I did not
know what to say or how to say it—and I
still do not know. But I do know that
when the Members of Congress finally
understand what we are doing there,
neither they nor the people of this Na-
tion will sleep well that night.

For many reasons I did not want to
make this speech but someone has to say
it, somewhere, sometime.

Mr. President, I ask unanimous con-
sent that the following statistics, which
were provided by Dr. Arthur H. Westing
and which will appear in a forthcoming
publication, be printed in the Recorp at
this point.

There being no objection, the statistics
were ordered to be printed in the Recorb,
as follows:

ALL INDOCHINA

[in millions of pounds)

_ Air
munitions

Surface
munitions

Total
munitions

=i M2t S

South
Vietnam

North
Vietnam

South
Laos

65
255
45
330

North
Laos

Total
Indochina

South

Cambodia Vietnam

North
Vietnam

South
Laos

North
Laos

Total

Cambedia  Indochina

630

0 450 420

5, 583
0 655 240

0
115 4,344

2,188
4,278
5, 866

1,065 1,850 760 115 22,889

ECOLOGICAL IMPACT

Area with
“‘shrapnel’’
(in million (in thousand

acres)

Number of
craters
Country (in millions)

Area
cratered

Earth
displaced
(in million
cu. yds.)

acres) Country

Area with

Number of “’shrapnel’
craters

(in millions)

_ Earth
displaced
(in million
cu. yds.)

Area
cratered
(in million (in thousand

acres) acres)

South Vietnam
Military region I_..
Military region 11_.
Military region MI____________..___.
Military region IV_____..__________.
North Vietnam

3 2,500 O e e s
. 8) 7‘34) Southern Laos.__..___

2 Northern Laos

(

( (1, 033) Cambodia. ...

Total Indoching.....coeeneeeeneee

42,

-:
i) El:

2z
¢

99
@
2,9%

. 1
22,9 28.6 37

IMPACT OF U.S. MUNITIONS

lin pounds)

South
Viet-
nam

North
Viet-
nam

Cam-
bodia

Indo-

Expenditure china

Laos

Per acre.....
Per person...

446 26 45 3
1,081 58 18

125
513

B-52—ASSUMING AN AVERAGE OF 7 SORTIES PER MISSION
[In numbers of missions)

Mlhtary Military ~ Military  Military
ragmlrln regnlnln regl?a

284
644
440
274

1,62

Total
South
Vietnam

10
148

98
150
406

Total._.. 2,607 3,555 8,210

Note: Although breakdowns for 1965 and 1966 are not avail-
anle, the totals approximate 138 and 550, respectively.

Mr. NELSON. Mr. President, I further
ask unanimous consent that the full
text of the bill, “Vietnam War Ecological
Assessment Act of 1972, be printed in
the Recorp at this point.

There being no objection, the bill was
ordered to be printed in the REcorp, as
follows:

S. 3084

Be it enacted by the Senate and House
of Representatives of the United States of
America in Congress assembled,
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SHORT TITLE

Secrron 1. That this Act may be cited as
the “Vietnam War Ecological Damage Assess-
ment Act of 1872,

STATEMENT OF FINDINGS

BSec. 2. The Congress finds that unprece-
dented techniques of warfare have been used
by the Armed Forces of the United States
in th countries of South Vietnam, Laos, and
Cambodia; that these techniques, employed
for the purpose of denying certain territory
to the enemy, have been extensively employed
by such armed forces in such countries; that
the use of such technigques has resulted and
continues to result in the ecological de-
struction of vast areas of those countries;
and that the United States has a responsi-
bility to assess the extent of the ecological
damage Inflicted in such countries and to
consider plans for the ecological reconstruc-
tion of the affected areas of such countries.

AUTHORIZATION FOR STUDY AND INVESTIGATION

Sec. 3. (a) The President shall undertake,
as soon as practicable after the date of en-
actment of this Act, to enter into an appro-
priate arrangement with the Natlonal Acad-
emy of Sciences under which arrangement
such academy would be engaged to conduct a
comprehensive study and investigation to de-
termine (1) the ecological effects and con-
sequences suffered by the countries of South
Vietnam, Laos, and Cambodia as a result of
the operations of the Armed Forces of the
United States in such countries, and (2) ef-
fective ways and means of rectifying the
damage caused to the ecology of such coun-
tries by such operations. Any arrangement
for the conduct of any such study and in-
vestigation shall specifically provide for, but
shall not be limited to, an assessment of the
ecological effects and consequences of (1)
aerlal bombing, including so-called carpet
bombing and concussion bombing, (2) wide
area use of C52 powder, and (3) bulldozing
large areas of land with equipment known as
“Rome Plows".

(b) Any arrangement entered into by the
President with the National Academy of Sci-
ences for conducting the study and Investi-
gation authorized by subsection (a) of this
section shall provide for the submission di-
rectly to the President and the Congress of a
final report contalning the results of such
study and investigation, together with rec-
ommendations for plans for the effective re-
construction of those areas of South Vietnam,
Laos, and Cambodia ecologically damaged
or destroyed by operations of the Armed
Forces of the United States, not later than
six months after the date of the enactment
of this Act. Such report shall be made publie.

(c) On and after the date that the Na-
tional Academy of Sclences enters into an
arrangement with the President for the con-
duct of the study and investigation author-
ized by subsection (a) of this section, each
department, agency, and instrumentality of
the Government shall furnish to the National
Academy of Sclences such information as
the chairman of the study group designated
by the National Academy of Sciences to con-
duct such study and investigation considers
necessary to carry out such study and in-
vestigation.

AUTHORIZATIONS FOR APPROPRIATIONS
Sec. 4. There are authorized to be appro-
priated to the President, for the purpose of
carrying out the provisions of this Act, not
to exceed $10,000,000.

By Mr. MOSS:

S.3088. A bill to encourage State and
local governments to provide relief from
real property taxes for elderly individ-
uals. Referred to the Committee on
Finance.
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PROPERTY TAX RELIEF FOR THE ELDERLY

Mr. MOSS. Mr. President, rapidly ris-
ing property taxes are a serious problem
in the United States. Many taxpayers
are angry at the continual increase, and
with some justification. Property taxes
have doubled—some say tripled—over
the last decade. Logic suggests that this
problem is all the more significant to the
elderly and those who live on fixed
incomes.

In a recent speech on the floor, my
esteemed colleague, Senator HARRISON
WiLLiams, pointed out that in a typical
urban household 4 percent of income is
spent on property taxes. He then docu-
mented the extent to which those taxes
have a magnified effect on the elderly.
In one Midwestern State, he said, more
than 8,000 aged homeowners who have
incomes of less than $1,000 a year paid
30 percent of their total family income
on property taxes. Others with lower in-
come were found paying as much as 58
percent of their income for local prop-
erty taxes,

This problem, Mr. President, cries out
for redress and I am sure that those of
us who have in the past called this issue
to the attention of the Congress and the
media were pleased to have President
Nixon highlight the problem in his state
of the Union message.

While the details of the President’s
proposal are not available it is clear that
he will propose some solution. I hope it
is a viable and fully adequate answer to
a most difficult dilemma. I look forward
to the specifics from the White House.

But in the meantime I wish to intro-
duce a bill which may offer the germ of a
solution. I do not consider this measure
to be the final word. It is a suggestion
only on which hearings can be based, and
I hope some relief for our elderly worked
out.

First of all my bill would only affect the
8 million Americans over 65 who are
homeowners. Since most of them have
low, fixed retirement incomes they suffer
most when real estate taxes are raised.
Some States have recognized this prob-
lem and granted exemptions to their eld-
erly citizens. But because of the tortured
condition of State budgets at this time,
most States can ill afford the losses in in-
come that would result from the exemp-
tion of all or part of the property taxes
paid by the elderly.

In introducing this bill, I accept the
assumption that the property tax is par-
ticularly damaging because it is regres-
sive in nature. My bill would therefore re-
quire the Federal Government to replace,
within limits, the amount of collected
money a State would lose in granting a
property exemption to the elderly. These
losses would be made up with general tax
revenues. Philosophically, this would re-
place to a degree the regressive property
tax in favor of the progressive Federal in-
come tax.

To describe the bill more specifically, it
requires that if a State enacts legislation
to exempt from taxation the first $5,000
in actual value of the property held by
one of its over-65 citizens, the Federal
Government would be obligated to re-
place these funds. However, the Federal

January 28, 1972

Government’s replacement of these
funds would not be on a one-to-one basis.
The bill contains a ratio of reimburse-
ment formula which favors the lowering
of effective property tax rates in general.

Since most real estate taxes are im-
posed on a local basis, States would be
responsible to certify to the Treasury
such amounts as it has lost by extending
a $5,000 exemption on the property taxes
of its senior citizens. The Secretary
would pay the State the amount of the
qualified reduction attributable to the
exemption plus:

First, 13 percent of the qualified reduc-
tion, if the applicable tax rate does not
exceed $1 per $100 of actual value of the
property.

Second, 12 percent of the qualified re-
duction, if the applicable tax rate exceeds
$1 but does not exceed $2 per $100 of
actual value of the property.

Third, 11 percent of the qualified re-
duction, if the applicable tax rate exceeds
$2 but does not exceed $3 per $100 of
actual value of the property.

Fourth, 10 percent of the qualified
reduction, if the applicable tax rate ex-
ceeds $3 but does not exceed $4 per $100
of actual value of the property.

Fifth, 7 percent of the qualified
reduction if the applicable tax rate ex-
ceeds $4 but does not exceed $5 per $100
of actual value of the property, and

Sixth, 5 percent of the qualified re-
duction if the applicable tax rate is $5
or more per $100 of actual value of the
property.

The bill provides, however, that in
no case shall the qualified reduction at-
tributable to the exemption plus the
bonus exceed $200 per over-65 property
taxpayer in the State.

In short, the bill provides positive in-
centives to the States to enact senior cit-
izen exemptions for the first $5,000 ac-
tual value of real property on the assur-
ance that the Federal Government would
replace these funds from general rev-
enues, and would also pay a bonus of up
to 13 percent depending on the effective
tax rates within the States. States would
certify these amounts to the Secretary of
the Treasury. The Secretary would pay
over to the State such funds as are in-
dicated by the States, provided, of course,
the State gives assurance that the Fed-
eral money will be paid over to the ap-
propriate political subdivisions of the
State. As cost control, the Secretary
would not be allowed to pay to the State
more than $200 per certified over-65
property taxpayer.

As I have stated, I have no illusions
that this bill is the entire answer to
the problem of increasing property taxes.
Perhaps also the amounts in the bill will
have to be changed. But I do hold that
the philosophy of this bill, which seeks to
substitute the progressive income tax for
the regressive property tax, is sound—
that this is the right way to go—if we
are to help our senior citizens whose
fixed retirement incomes in recent years
have been ripped to shreds by the twin
buzz saws of inflation and escalating real
estate taxes.

Finally I would ask unanimous con-
sent to have entered in the Recorp at
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this point an article by Columnist Sylvia
Porter entitled “Property Taxes Become
Crushing,” and an article from the
July 12, 1971, edition of U.S. News and
World Report which serves to show the
dimensions of the problem of increasing
property taxes.

I send my bill to the desk and request
its proper referral.

There being no objection, the articles
were ordered to be printed in the REcorb,
as follows:

PROPERTY TAXES BECOME CRUSHING
(By Sylvia Porter)

The strong controls of Phase 2 must mod-
erate the pace of upsurge in over-all hous-
ing costs, but they cannot even touch one
of the most painful and ever more expensive
items in our lives—property taxes. These
taxes will not be frozen, not ever. And prop-
erty taxes will continue rising—for several
reasons—for the foreseeable future.

Simply to suggest the intensity of the
squeeze on many of us, in all income groups
and all age brackets:

Our total property tax bill hit $37.5 bil-
lion in 1970, up 35 percent since 1967 alone,
a rate nearly twice the average increase in
the cost of living during the period. And
the pace 1s quickening: 1970's bill was nearly
12 percent higher than 1960's.

In many cities, the property taxes on a
medium-priced house and lot have crossed
$1,000 a year. In virtually every major city, a
homeowner's property taxes now exceed $500
@ year.

Some cities and towns have raised tax
assessments as much as 20 to 25 percent in
a single year, and in some cases reassess-
ments designed to spread the tax burden
have meant doubling, tripling or even quad-
rupling the taxes of certain homeowners.

Next to your mortgage payment your tax
bill today is likely to be your biggest home-
ownership cost, and property taxes have for
vears been among the fastest rising items in
total living costs, The Washington-based
Advisory Commission on Intergovernmental
Relations reported not long ago that the city
family pays an average of $1 in $25 earned
by the household on local property taxes,
including the taxes hidden in the rent of
non-homeowners.

Why, Obviously, behind soaring property
taxes are the rising costs of health, educa-
tion, welfare and public services, Contribut-
ing are rising crime rates and mounting
needs for more and better paid police. Part
of the pattern is the rising need for more
and better paid firemen, road construction
and sanitation workers, similar workers.

On top of this, many towns and cities are
struggling under staggering interest loads on
bond debts run up to build schools, help fi-
nance new hospitals and transit systems,
comply with tough new Federal, state and
local antipollution laws, satisfy the demands
of the public for a cleaner environment.

Making the massive burden feel even
heavier is the fact that many homeowners
are carrying too much of the load, and many
too little. The injustices and the inequities
as follows:

Our elderly, for instance—for many of
whom school ended after the 8th, 10th or
12th year, who tend to use expensive high-
ways much less than younger Americans and
who are least able to bear any extra finan-
cial burdens—are probably the hardest hit
of all.

Numbers of elderly, in fact, are being com-
pelled to give up owning and living in their
own homes primarily because they can't take
the climbing property taxes.

Farmers also are often victims, especially
in recreation-oriented areas where land is
increasingly being assessed and taxed on the
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basls of its real estate potentlal, instead of
its meager return as pure farm land.

In a cross-section of cities and towns, the
poorest are shouldering a disproportionately
large share of property taxes while mobile
homeowners—whose homes are taxed as per-
sonal property rather than in the form of
real estate taxes—are not bearing their full
share of local tax costs.

And while those citizens who have fled to
suburban bedroom communities may squawk
about their own property taxes, they also are
escaping the heavy burdens in the cities to
which they commute daily to earn their
incomes.

All sorts of suggestions are being tossed
around. One would junk the property tax
system entirely by “piggy-backing” on state
Incomes taxes and giving the states respon-
sibility for paying certain costs now being
borne by cities and towns. Another would
have the federal government take over re-
sponsibility for paying public school costs in
the nation's 256 biggest cities. A third, cited
recently by Norman Karsh, executive director
of President Nixon's Commission on School
Finance, would equalize tax rates for educa-
tion throughout the United States and would
have the states In areas of low property
values kick in extra funds. And, of course,
pressure continues for more federal revenue
sharing.

But while the system remains as is—which
it will for quite a while—can you, a house-
hunter, curb the cost of your property taxes?
Indeed, you can.

RISING TAXES oN HOMES, AND THE SEARCH FOR
A Way Ovur

Anger over real estate taxes is boiling up,
setting off a scramble for alternatives. A new
study reveals a wide range in burdens on
homeowners,

A homeowners' revolt against rising prop-
erty taxes is forcing citles to seek other
sources of revenue.

How poorly they are succeeding is sug-
gested by the fact that the real estate tax
still accounts for $8.50 of each $10 in local
taxes collected.

In most cities beset by soaring expenses,
property owners have been hit by a long
string of property-tax boosts.

A look at what is happening has just been
made public by the International City Man-
agement Assoclation and other local-govern-
ment organizations. They conducted a sur-
vey of cities all over the country. Some of the
findings:

The typical property tax on a house and
lot with a sale value of $25,000 was $5695 in the
year ended in mid-1969. A Census Bureau
study for the year ended In mid-1966 indi-
cated a typical tax of $405 on that home,

The tax tends to be higher in suburbs than
in central citles—typlcally $632 for a $25,000
home in the outskirts, against $563 in the
city.

Mark Eeane, executive director of the city-
management group, ascribed the difference to
school levies. *On the average,” he sald, “the
suburbs raise almost 100 more in school
taxes per $25,000 home than the central
cities.”

Property taxes vary, too, from area to area.
For Northeastern citles surveyed, the typical
tax on a $256,000 home was $851, more than
40 per cent above the nationwide average.
For Southern cities, the typical real estate
tax on such a home was $450—nearly a
fourth below average.

Size of communities also shows up as a
factor. The smallest cities studied—with pop-
ulations of 25,000 to 50,000—had a typical
tax of $702 on a $25,000 home. Lowest level
was in cities with more than 500,000 popu-
lation, a typical tax of $534.

The list of cities on page 71 shows the
wide spread in homeowners' tax burdens.
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SPREADING REVOLT

Cities that depend most heavily on the
real estate levy for revenue find boosts now
are coming with increasing difficulty as
voters’ ire grows.

In States that require voter approval in
tax referendums, rejections have been fre-
quent recently. In some communities—in
Ohio, for example—schools have been shut
down for varying periods because voters have
withheld operating funds.

Recently, the plight of homeowners has
been cited more and more in support of pro=
posals for the Federal Government to share
its revenues with State and local units. On
June 25, President Nixon told an audience:

“Approximately T0 per cent of Americans
over 66 own their own homes. This means
that the growing burden of property taxes
falls on their shoulders with special welght.

“When a person retires, his income goes
down—and so do most of his tax bills. But
his property taxes keep right on climbing—
and he may even be forced out of the home
he has pald for. This is one reason I want
revenue sharing.”

RELIEF SOUGHT

Nearly everywhere, property-owner com-
plaints and local-government frustrations
have become commeonplace. In the past week
or so—

Homeowners in Florida's Dade County,
which includes Miami, have complained
bitterly about increases in property assess-
ments—up to 27 per cent or more in 1971
over 1970,

Georgia's municipal association and county
commissioners' assoclation have urged that
the State's sales tax be boosted from 3 per
cent to 4 in order to make way for property-
tax relief,

In Virginia, elvie and political groups have
called on a State tax commission to relieve
property owners by pushing for a law giv-
ing localities power to impose a piggyback
surtax on top of the State's income tax.

On June 28, Philadelphia’s school board
adopted a new budget calling for elimination
of all extracurricular activities—including
sports, musie, art, dramatics and debating—
and the use of school facllities after school
hours.

For local officials, County Judge William O.
Beach, of Montgomery County, Tennessee,
summed It all up recently when he said:

“The painful fact is that we have reached
the limits of political tolerance with respect
to property taxation.”

How PROPERTY TAXES VaRy

Note.—All figures, which are for 1968-60—
latest avallable—have been compiled in a
survey by the International City Manage-
ment Association, the Municipal Finance Of-
ficers Assoclation, the National Association
of Counties—the National League of Cities
and the United States Conference of Mayors.
Included are all cities of 50,000 or more pop-
ulation responding to the survey gquestion-
nalre.

TYPICAL TAX ON HOUSE AND LOT WITH A SALE
VALUE OF $25,000

Abilene, Tex

Albuquerque, N.M
Alexandria, Va
Amarillo, Tex
Anaheim, Calif
Atlanta, Ga
Aurora, Colo

Austin, Tex

Baton Rouge, La.- ... e
Beaumont, Tex

Berkeley, Calif

Birmingham, Ala

Boston, Mass

Boulder, Colo
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Burbank, Calif

Cedar Rapids, Iowa
Champaign, 11
Chattanooga, Tenn
Chicago, Il

Chula Vista, Calif
Cleveland, Ohio
Colorado Springs, Colo

Concord, Calif
Corpus Christi, Tex
Cuyahoga Falls, Ohio.

Decatur, Ill___
Des Plalnes, Ill.

Dubugque, Ia
Duluth, Minn
2L Tt e G O S SO S RN Y SR

Glendale, Calif.
Grand Rapids, Mich

Harrisburg, Pa
Hartford, Conn
Honolulu, Hawail
Inglewood, Calif__

Little Rock, Ark
Livonia, Mich
Long Beach, Calif
Los Angeles, Calif
Lubbock, Tex
Madison, Wis
Medford, Mass
Memphis, Tenn

Ogden, Utah.__
Ontario, Calif
Orange, Calif
Overland Park, Kans
Oxnard, Calif

Peoria, Ill

Phoenix, Arlz

BalolpB MO s o s i
Redwood Clty, Calif
Richmond, Calif
Roanoke,

Rock Island, I11
Roseville, Mich
Sacramento, Calif
Saginaw, Mich

Bt. Joseph, Mo

8t. Louls, Mo

St. Petersburg, Fla
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Salem, Oreg

Balinas,

Salt Lake City, Utah
Ban Angelo, Tex

San Diego, Callf
San Francisco, Calif.

San Leandro, Calif
Santa Ana, Calif
Santa Barbara, Calif. oo cccacaacea

South Gate, Calif__

Springfield, Mo.
Stockton, Calif....
Sunnyvale, Callf.

Torrance, Calif
Tucson, Arlz

By Mr. INOUYE:

S.3091. A bill to authorize the Public
Service Commission of the District of
Columbia to conduect a study with respect
to the desirability and feasibility of re-
quiring the installation of meters in taxi-
cabs in the District of Columbia. Re-
ferred to the Committee on the District
of Columbia.

Mr. INOUYE. Mr. President, I intro-
duce today a bill to authorize a study to
properly determine whether the present
zone-fare system should be replaced by
a meter-fare system for the taxicabs that
are registered to operate in the District
of Columbia.

The bill, essentially a housekeeping
measure, will circumvent a rider that
has inexplicably but perennially been at-
tached to the House Appropriations bill
for the District of Columbia. The rider
was a topic of discussion in the recent
Senate-House conference which met to
resolve differences in the appropriations
bills for the District of Columbia for fis-
cal year 1972. It was determined that the
most expeditious manner in which to re-
solve a situation that I feel is detrimental
to cabdrivers and riders alike was to
introduce this legislation. The law, as it
presently reads, intimately and adversely
affects the 11,000-plus hackers in this
city. If enacted, this legislation would
simply permit the Public Service Com-
mission of the District of Columbia gov-
ernment to apply its expertise and un-
dertake a study to determine if the in-
stallation of meters is in the best public
interest. For 40 years, the Commission
has been denied the funds to conduct the
very type study that the Commission was
designed to undertake. It is my firm be-
lief that the administrative agencies of
the District government are more appro-
priate bodies in matters such as this than
any congressional committee.

While all of us have been made keenly
aware of the shortecomings of the taxicab
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industry in this city at one time or an-
other, I became more intimately ac-
quainted with the plight of the taxicab
drivers during the most recent hearings
on the District budget. The rationale of
the driver's position is sound and it be-
comes all the more tenable in light of the
rumors that circulate relating to the
origin of the rider on the appropriations
bill. One of the more ludicrous reasons
given is that the Congress continues to
enact the provision so that the Nation’s
legislators can commute from the May-
flower or Madison Hotels to Capitol Hill
for the minimum fare. Contrasted to such
reasoning, is the drivers’ position that
they want only that which every cab-
driver in every other major metropolitan
area of the country already has—reason-
able compensation based on the fime ex-
pended as well as for the services ren-
dered. With the enactment of this legis-
lation, the Commission will be permitted
to make the proper determination.

At present, there are 11,563 cabdrivers
licensed to operate taxis in the District
of Columbia. There are 9,276 automobiles
that are registered to operate as cabs in
the city. While the numbers would ap-
pear to be adequate to meet the needs
of the city, all too often and always dur-
ing rush hours and in the outlying parts
of the city, it is nearly impossible to hail
a cab. The most obvious reason is that
the present zone system makes it possible
to ride several miles in heavy traffic with-
in the same subzone for the minimum
fare of 60 cents. Ironically, it is also pos-
sible to ride for less than 1 mile but
through three zones and be obligated to
pay $1.45. The fare that one has to pay
may have little to do with the distance
that is traveled. More importantly, the
fare that the driver now receives has no
direct relationship to the time he has
expended. Whether a trip takes 5, 15, or
50 minutes, the driver is now often en-
titled to the same fare. The net result is
that the public has the fewest number
of cabs available when the public’'s need
is greatest.

It is estimated that 85 to 95 percent
of all the drivers in the District operate
their cabs on a part-time basis. The
most recent study by the Public Service
Commission in 1971 indicated that the
drivers averaged 4.33 hours of work per
day. From another point of view, it
means that only a very small portion of
the drivers are full-time professionals.
While this may be convenient for the
student who seeks part-time work or for
the government employee who seeks to
supplement his income, driving a cab in
the District of Columbia will not support
a family in the Metropolitan Washing-
ton area unless the driver works far in
excess of 40 hours per week. In the same
Commission study it was found that the
net revenue per hour is $3.02. It is far
less during rush hour. The average rev-
enue per trip in Washington is $1.20,
while in New York City, the average rev-
enue per trip is in excess of $2. It is in-
teresting to note that the starting salary
for a driver for the D.C. Transit is $4.64
per hour in addition to group benefits
that the common hacker is unable to
obtain.

This measure affects not only the cab-
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drivers: the riders and potential riders
are equally affected.

While I cannot forecast the study’s
conclusions, I would render a guess that
if the Commission does find that the
meter system is preferable, the citizens
of this city will see more cabs when they
are needed most and will see fewer “On
Call” signs in the windshields of cabs.
More persons would be attracted to full-
time employment if such employment
would insure equal compensation at all
times of the day for the time at the
task. If drivers were to be paid for their
time, fewer pedestrians would stand
stranded at distant points or in bad
weather.

If the Public Service Commission were
to eliminate the present system, which
has 26 zones and subzones, and varying
charges for different zones with single
and group rates, then visitors would leave
our Nation’s Capital less confused and
more secure in the feeling that they had
not been “had” by a cabdriver. It is not
a problem for visitors alone. Few native
Washingtonians know where one zone
begins and another leaves off.

While I do not question the integrity
of most of our cabdrivers there exists
under our present system not only the
opportunity to cheat an unknowing pub-
lic but also the governments involved.
There is strong incentive to under-
report fare receipts. This incentive is in-
creased by a system which underpays the
honest man and places a premium on less
than honest accounting practices. Are
we asking the taxpayers of America to
subsidize our taxi services? I should hope
not.

Increased regularization of personnel
would also permit them to protect them-
selves against potential profiteering by
franchisers, financiers, and insurers.

I urge my colleagues to review the pro-
posed legislation and to act upon it in an
expeditious manner.

I request at this time, Mr. President,
that a recent news article in the Wash-
ington Post be printed in the REcorp, not
only because it is material and relevant
to this legislation, but laso because it is
a fine example of responsible, innovative,
investigative reporting.

There being no objection, the article
was ordered to be printed in the Recorbp,
as follows:

ImT's A Rarg DistrRIcT HACKER WHO VENTURES
INTO SOUTHEAST
({By Robert F. Levey)

Complaint One: Christmas Day, corner of
Mt. Pleasant and Lamont Streets NW. A
woman hails a cab and asks to go to 2400
30th St SE, in Anacostia. The driver says
he doesn’t know the way.

Complaint Two: Jan. 3, 25th Street and
Good Hope Road SE. A woman hails a cab
at morning rush hour, and asks to go to
the Commerce Department. The driver hunts
on side streets for 10 minutes for other
downtown-bound fares to share the cab.
When the woman complains that she'll be

late for work, the driver rasps: “Lady; I'm
the driver.”

Complaint Three: Jan, 2, 7:30 p.m., 8th
Street and Virginia Avenue SE. A mother
and daughter and six relatives are standing
on the corner. The mother hails a cab, but
just she and her daughter get in, The driver
refuses to take them, “I thought I was go-
ing to get six of you,” he says.
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These three complaints are all on file with
the city government. They were filed by citi-
zens against cab drivers. The city's records—
and a Washington Post experiment—indicate
that they are not atypical.

Almost twice a day, the city’s public vehi-
cle services department logs a written com-
plaint from a citizen against a local cab
driver,

About 80 per cent of the complaints that
reach his office involve drivers who refuse
to transport passengers, sald Charles Mor-
gan, head of the department. And 95 per
cent of those complaints, Morgan sald, are
filed by black women who have been re-
fused rides to or from Southeast Wash-
ington.

The law governing trips to Southeast, or
anywhere else in the city, is clear; once a
passenger is in a cab, he or she must be
taken to the stated destination.

It is illegal to use “on call” or “off duty”
signs to avoid certain passengers or areas of
town.

It is illegal to ‘‘shop” for passengers oOr
destinations, as many complaints charge that
drivers do at Union Station, major hotels and
the bus terminals.

And it is illegal to, as drivers call it, “play
the zones"—avold passengers who are hailing
just to the “cheap” side of a zone boundary,
or drop passengers just to the expensive side.

Violators face a possible fine of $300 and/or
90 days in jail. “But it goes on, it sure does,"”
sald Maurice J. Harmon, a complaint investi-
gator for the city.

To test just how much it does go on, The
Washington Post performed an experiment
for 214 hours last Thursday afternoon.

Three Post employees volunteered—Roberta
Bright and Sonja Chavis, who are black, and
Peter McLennan, who is white.

The three volunteers spaced themselves
along the 2100 block of Virginia Avenue NW,
near the State Department. Simultaneously,
they hailed passing cabs.

Each volunteer would ask to be taken to
an address in the farthest reaches of South-
east Washington. After the cab was about
four blocks down the street, each volunteer
would say he or she had forgotten something,
and would ask to return to the State Depart-
ment. Then the process would be repeated.

The volunteers started 36 trips between
them.

Three times, drivers flatly refused to go
to Southeast—once for each volunteer.

Three other times, after they had heard
the destination, drivers sald they could not
take the volunteer, listing various reason for
not doing so.

In the first case, the driver sald “Aw, gee,
I can't take you down there . . . I've got to
get my windshield wiper fixed." It wasn't
raining at the time,

In the second case, the driver said he re-
membered he had an appointment five min-
utes later.

In the third case, the driver sald he didn’t
know where 2018 Savannah Pl. SE was. But
after the volunteer had asked to return to
the State Department, he said he had once
lived on Savannah BStreet BE—two blocks
away from the requested destination.

Five other drivers complained sponta-
neously and out loud about the Southeast
run (“It’s like golng out of the country,”
one said). At least 10 others looked pained
or shook their heads slowly from side to
side, the volunteers sald. One man was so
relieved when he was asked to return to
State that he exhaled and sald: “Saved by
the bell.”

On the other hand, almost all of the other
drivers were extremely courteous. Two in-
sisted on walting in the State Department
driveway while the volunteer went to fetch
the ‘“forgotten™ item. Another was so con-
cerned at the volunteer’s failing memory
that he gave her the name and address of a
mental discipline school.
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Drivers—both black and white—would
invariably pick up Peter McLennon, the
white volunteer, first. And after they had
returned to the State Department from what
turned out to be a 10-block ride, drivers
consistently charged the two black women
more than they charged McLennan.

The charge for the 10-block ride varied
from 50 cents to $1.45. The proper charge,
for a ride within one zone was 60 cents.

All the volunteers were instructed to ask
when they got back to the State Department,
“What do I owe you?” Nelther woman ended
up paying less than 60 cents; McLennan
twice pald 50 cents and one paid nothing.

Nor did all the cabbies agree on what it
would have cost to get to Southeast.

Most quoted a fare of $1.80, which is cor-
rect. However, the driver of a Diamond cab
licensed to Willlam Gibbons guoted #$2.30,
and drivers of cabs licensed to Philip J.
Gordon and Willlam F. Manuel quoted $2.20.
(The names were copled from licenses dis-
played in the cabs.) And one driver, whose
license was not displayed—itself a viola-
tion—quoted $2.55.

Counting refusals to transport, licenses
that were not displayed and overcharges on
the short trip to and from State, 20 of the 36
drivers in the experiment broke the law.

Two dozen cabbies interviewed this week
bave a standard—and understandable—ex-
planation for their reluctance to go to South-
east,

They say they have only a small chance of
gettlng a tip. They say they're afrald of
robbery. They say they face an almost certain
empty run back downtown. And they say that
many Southeast-bound passengers can't pay
the fare.

“What am I out here for, the love of 1t?"
asked Jim Madison, as he waited for a fare
one afternoon near the Mayflower Hotel.
“This 18 a business.”

The city's taxicab industry group, which
represents 43 companies and associations, re-
cently has adopted a program for avolding
abuses of the rules, according to its presi-
dent, Willlam J. Wright.

The group advocates more hack inspectors
on the streets. There are now three, accord-
ing to Morgan. Two years ago, when enforce-
ment of hack rules still was the duty of
the police, there were 15.

The group also favors a change in the fare
structure to allow drivers to charge full fares
to each passenger on a group ride from 4 p.m.
until the end of morning rush hour the next
day.

The change in fares, Wright said, “would
encourage more cabs to be on the street,”
would make night work profitable, and might
help eliminate the Southeast problem.

Morgan sald that 95 per cent of the city's
12,000 licensed drivers do business honestly.
It is the other 5 per cent, he sald, “who run
up files."”

“It's the newcomers, those new to the area,
who cause most of the trouble,” Morgan
sald. In general, he said, the industry here
is "a lot better than it used to be.”

“But I get phone calls from the public that
you wouldn't believe," Morgan sald.

I Our Town It Takes A Trick To
CatcH CaB

Here, according to several black women in-
terviewed in offices and on streets in down-
town Washington, are some ways to beat the
resistance of cab drivers:

Don’t just stand on a downtown street,
particularly at night, and hope for the best.
Go into the revolving door of a hotel, go
all the way around and come back out, and
then ask the doorman for a cab.

When going to Southeast from Northwest,
phone, rather than halil, & cab. And tell the
dispatcher your destination is Capitol Hill,
not Congress Helghts. It costs an extra quar-
ter for the radio cab, but it can save an
hour.
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When going from Southeast elsewhere, try
if possible to carry a large purse or satchel.
Drivers may think it's a suitcase, and “read”
you for an airport fare,

If possible, hail cabs in groups. Some driv-
ers will take a group ride to Southeast for
#5 when they won't take an individual for
$1.45.

Never tell a driver after you get in that
you're going “down to Southeast, just take
the 11th Street Bridge and I'll show you.” He
will think you can't pay the fare. Give him a
street address, and sound sure of yourself.

Get in the front seat when the cab pulls
over, The driver is less likely to refuse you
if he has to look directly at you.

If you're downtown, hail from the “wrong”
slde of the street. The driver may think
you're & mald heading for Georgetown, or &
nurse going to Georgetown University
Hospital.

Use your femininity. If you have two chil-
dren wailting at home, tell the driver you
have six.

Tip, always, if you can. The driver may
get a newfound good impression of South-
easterners, and you're bound to need an-
other cab sometime.

By Mr. CRANSTON:

S.J. Res. 191. A joint resolution desig-
nating the week of May 1-7, 1972, as
“National Bikecology Week.” Referred
to the Committee on the Judiciary.

NATIONAL BIKECOLOGY WEEK

Mr. CRANSTON. Mr. President, I am
introducing today for appropriate refer-
ence a resolution calling upon the Pres-
ident to proclaim the week of May 1-7,
1972, as National Bikecology Week. An
identical resolution is being introduced
today in the House of Representatives by
Congressman SEYMOUR HALPERN and 24
House coSponsors.

National Bikecology Week is the brain-
child of a California-based organization,
Friends for Bikecology. The aim of
Friends for Bikecology is to promote a
more balanced transportation system
that places less stress on the environ-
ment. The bicycle, which produces no
harmful emissions and causes no noise,
is an ideal component for a more ecolog-
ically-oriented national transportation
system. National Bikecology Week is de-
signed to focus public attention on the
environmental and personal benefits to
be gained from bicycling.

Last May 8, organizations and individ-
uals in nearly 50 cities across the Nation
participated in National Bikecology Day
through “bike-ins" and other commu-
nity activities. This year it is anticipated
that more than 200 cities will feature
bikecology events during National Bike-
cology Week. Friends for Bikecology has
informed me that five Governors have
already issued proclamations establish-
ing National Bikecology Week in their
States, and many more State proclama-
tions are expected.

National Bikecology Week can help to
establish that the bicycle is a viable al-
ternative to the automobile as a means of
transportation, particularly for short
distances. Friends for Bikecology has in-
formed me that 60 percent of all automo-
bile trips in the United States are for
distances of 5 miles or less. Conceiv-
ably the bicycle could be substituted for
a good many of these short automobile
trips.

Secretary of Transportation John
Volpe has been quoted as saying:
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As far as I'm concerned, . . . bicycles have
equal rights wtih automobiles on our city
streets.

Under his leadership, the Department
of Transportation has been working
with the District of Columbia to make
Washington, D.C. a “model bicycle city.”
With safe, physically separate bicycle
routes available to bicyclists, the bicycle
will become an essential and lasting
means of commuter transportation in
our cities.

I am fully convinced that the sudden
increase in the populartity and use of the
bicycle is not a fad. Bicycle manufac-
turers sold nearly 8.5 million bicycles in
1971, compared to 3.7 milllon in 1960.
More than a third of the bicycles sold
last year were for adults, whereas prior
to 1971 only 15 percent of the bicycle
market was adult oriented. This abrupt
and significant shift in the age of bicycle
purchasers points to an increased use
of the bicycle as a means of transpor-
tation.

This year the bicycle industry expects
to sell 10 million new bicycles. With the
repeal of the excise tax and with the
import surcharge, I have estimated that
the domestic automobile industry will
sell approximately 8.6 million new cars
in 1972, If these estimates are realized,
1972 will be distinguished as the year
when Americans bought more bicycles
than automobiles.

With the need to reduce the amount
of harmful automobile emissions that
pollute our air and impair our health
becoming more acute each day, we must
develop a more balanced national trans-
portation system. Our dependence on the
automobile must be lessened. National
Bikecology Week, by focusing public
attention on the environmental benefits
of the bicycle, can be an important step
in the direction of a more balanced na-
tional transportation system—one which
provides many viable alternatives to the
automobile. I wholeheartedly support the
concept of “bikecology,” and I urge the
Senate to join me in this effort.

Mr. President, I ask unanimous con-
sent that the full text of my resolution
be printed in the Recorp at this point.

There being no objection, the joint
resolution was ordered to be printed in
the REecorp, as follows:

8. J. Res. 191

Resolved by the Senate and House of Rep-
resentatives of the United States of America
in Congress assembled, That,

Whereas, nearly 80 million Americans are
bicycling today, almost twice as many as a
decade ago; and

‘Whereas, the health and the quality of life
of urban Americans are Increasingly threat-
ened by congestion and air pollution; and

Whereas, the automobile is the major
source of air pollution and congestion in our
urban areas; and

Whereas, the bicycle is an efficient, non-
polluting and healthful alternative to the
automobile as & means of commuter trans-
portation; and

Whereas, it is In the national interest to
promote a more balanced transportation sys-
tem that places less stress on our environ-
ment; and

Whereas, this national interest can be en-
hanced by encouraging the use of the bicycle
and focusing public attention on the indi-
vidual and community benefits that can be
gained from bicycling; now Therefore be it
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Resolved, That the week of May 1-7, 1972,
is designated as National Bikecology Week
and the President is authorized and requested
to issue a proclamation calling upon the peo-
ple of the United States to observe such week
with appropriate ceremonies and activities.

SENATE RESOLUTION 245—ORIGI-
NAL RESOLUTION REPORTED AU-
THORIZING ADDITIONAL EX-
PENDITURES BY THE COMMITTEE
ON COMMERCE

(Referred to the Committee on Rules
and Administration.)

Mr. PASTORE, from the Committee
reported the following

on Commerce,
resolution:

S. REs. 245

Resolved, That, in holding hearings, re-
porting such hearings, and making investi-
gations as authorized by sections 134(a) and
136 of the Legislative Reorganization Act of
1946, as amended, in accordance with its
jurisdiction under rule XXV of the Stand-
ing Rules of the Senate, the Committee on
Commerce, or any subcommittee thereof, is
authorized from March 1, 1972, through Feb-
ruary 28, 1973, in its discretion (1) to make
expenditures from the contingent fund of
the Senate, (2) to employ personnel, and (3)
with the prior consent of the Government
department or agency concerned and the
Committee on Rules and Administration, to
use on a reimbursable basis the services of
personnel of any such department or agency.

Sec. 2. The expenses of the committee un-
der this resolution shall not exceed $1,233,-
800.00, of which amount (1) not to exceed
$35,000.00 shall be available for the procure-
ment of the services of individual consul-
tants, or organizations thereof (as author-
ized by section 202 (i) of the Legislative Re-
organization Act of 1946, as amended), and
(2) not to exceed $10,000.00 shall be avail-
able for the training of the professional stafl
of such committee, or any subcommittee
thereof (under procedures specified by sec-
tion 202 () of such Act).

Sec. 3. For the purposes of this resolution
the Committee, or its Chairman, from March
1, 1972, through February 28, 1973, is author-
ized in its, or his discretion, (1) to require
by subpena or otherwise the attendance of
witnesses and production of correspondence,
books, papers, and documents; (2) to hold
hearings; (3) to sit and act in any time or
place during the sessions, recesses and ad-
journment periods of the Senate; (4) to ad-
minister oaths; and (5) take testimony,
either orally or by sworn statement.

SEC. 4. The committee shall report its find-
ings, together with such recommendations
for legislation as It deems advisable, to the
Senate at the earliest practicable date, but
not later than February 28, 1973.

Sec. 5. Expenses of the committee under
this resolution shall be pald from the con-
tingent fund of the Senate upon vouchers
approved by the chalrman of the committee.

ADDITIONAL COSPONSORS OF A
RESOLUTION

SENATE RESOLUTION 232

At the request of Mr. CHILES, the Sen-
ator from California (Mr, TUNNEY), the
Senator from Minnesota (Mr. MONDALE),
the Senator from Minnesota (Mr.
HuMPHREY), the Senator from Iowa (Mr.
HucHES), the Senator from Massachu-
setts (Mr. KenNnNEDY), the Senator from
Idaho (Mr. CrurcH), and the Senator
from Michigan (Mr. HarT) were added
as cosponsors of Senate Resolution 232,
expressing the sense of the Senate that
the remainder of the amount appropri-
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ated for the rural electrification program
for fiscal 1972 be immediately released
by the Office of Management and Budget.

EQUAL EMPLOYMENT OPPORTUNI-
TIES ENFORCEMENT ACT OF
1971 —AMENDMENTS

AMENDMENTS NOS. 839 THROUGH B46

(Ordered to be printed and to lie on
the table.)

Mr. ERVIN (for himself and Mr.
ALLEN) submitted eight amendments in-
tended to be proposed by them jointly to
the bill (8. 2515) to further promote
equal employment opportunities for
American workers.

CANCELLATION OF HEARING ON
SUBSTITUTE AMENDMENT RE-
LATING TO 1972 FEED GRAIN
PROGRAM

Mr. TALMADGE. Mr. President, I wish
to announce the cancellation of a hear-
ing by the Committee on Agriculture and
Forestry which had been scheduled for
Monday, January 31 on a substitute
amendment to Senate Joint Resolution
172 to be offered by the Senator from
Minnesota (Mr. HuMPHREY). The sub-
stitute amendment affects the 1972 feed
grain program and authorizes planting
of cotton on cotton set-aside acreage.

NOTICE OF HEARING

Mr. HART. Mr. President, on behalf
of the Committee on the Judiciary, I de-
sire to give notice that a public hearing
has been scheduled for Tuesday, Febru-
ary 1, 1972, at 2 p.m., in room 2228 New
Senate Office Building, on the following
nominations:

Ralph E. Erickson, of California, to
be Assistant Attorney General, vice Wil-
liam H. Rehnquist, resigned, to which
office he was appointed during the last
recess of the Senate.

Dale Kent Prizzell, of Kansas, to be
Assistant Attorney General, vice Shiro
Kashiwa, resigned, to which office he was
appointed during the last recess of the
Senate.

Henry E. Petersen, of Maryland, to be
Assistant Attorney General, vice Will
Wilson, resigned, to which office he was
appointed during the last recess of the
Senate.

At the indicated time and place per-
sons interested in the hearing may make
such representations as may be perti-
nent.

This hearing will be before the full
committee, Senator EASTLAND, chairman.

ADDITIONAL STATEMENTS

DELAWARE REDUCES HIGHWAY
DEATHS BY 25 PERCENT; INITI-
ATES NEW PROGRAM AGAINST
DRUNK DRIVERS

Mr. BOGGS. Mr. President, last year
the American people suffered new trag-
edy on our Nation’s highways. The num-
ber of persons killed in 1971 in traffic
fatalities is estimated at 55,000, a slight
increase from the 54,800 persons killed
in 1970.
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There is no need to discuss at length
the tragic consequences of these deaths.
The highway safety problem inflicts trag-
edy on the families that suffer the loss of
a loved one, The highway safety problem
inflicts on the American public a cost
that runs into the billions of dollars
yearly for hospital bills, lost income, in-
surance costs, and property damage.

But I must tell my colleagues about
some of the great strides the State of
Delaware has made in reducing highway
deaths. Our effort in Delaware seeks to
make the First State the safest State.
Delaware, in 1971, achieved a percent-
age reduction in highway fatalities that
I think should serve as a goal for every
State.

Through stepped-up enforcement, im-
proved emergency services, and a cam-
paign of public awareness, Delaware last
yvear reduced the number of its traffic
deaths by approximately 25 percent, com-
pared with 1970. That reduction was the
best record for any of the contiguous
States, I understand.

Specifically, Delaware recorded 115
traffic deaths last year, compared with
152 the preceding year. Of course, the
115 deaths remain 115 deaths too many.
We shall never achieve a truly acceptable
highway safety program until we eradi-
cate highway deaths entirely.

But I do believe that the level of reduc-
tion achieved in Delaware clearly dem-
onstrates what law enforcement agen-
cies and the public can achieve together
in the effort to lessen the number of
highway deaths.

Highway travel must not continue to
be a terminal disease.

I am very proud of the accomplish-
ments achieved under the direction of
Governor Peterson, his Secretary of Pub-
lic Safety, Fred W. Vetter, Jr., and the
Federal-State Highway Safety Coordi-
nator, William Scotten. Our State went
out and worked hard to bring the high-
way safety message to the public. Secre-
tary Vetter recently spoke of the sense of
urgency that exists in Delaware on the
problem of highway safety. I think his
fine statement deserves our attention:

Every tlme the number goes up on our fa-
tality boards, let's get upset—even angry
about it. Because it tells us we failed—and in
a very real and personal way. We must be sure,
however, to focus our irritation and concern
in the right direction. Don’t just leave it to
the police and courts to do something as if
they were the only ones who get paid to
WOrry about it. Everyone of us must develop
an intolerance—a deep, personal, and lasting
rejection of the driver conduct that causes
highway deaths. I'm talking about the show-
off behind the wheel, the chance-taker at in-
tersections, the back road speeder, the heavy
drinker, and the chronic rule breaker. You
see, we're really not talking about accident
fatalities, we're more often talking about
death resulting from lawless and undis-
ciplined behavior, Inattentiveness, chance-
taking, and a lack of concern for our fellow
man—these are conscious acts, not accidents.

Much of Delaware’s success in redue-
ing fatalities has come from an aware-
ness that the drinking driver is a high-
way menace. Without any unusual Fed-
eral support, Delaware put together an
effective, first-class program to get the
drunk off the highway.

In addition, the State now has devel-
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oped an alcohol safety action project that
is designed, over a 3l5-year period, to
reduce by 30 percent the number of acci-
dents associated with alcoholic beverages.

I am happy to announce that Governor
Peterson has today received official noti-
fication that the National Highway Traf-
fic Safety Administration has approved a
$2,292,000 grant to support this project.

This grant is not intended to foster a
health or a morality campaign. Rather,
it will be a well-rounded approach to
educate individuals on the effects of al-
cohol on their driving.

With this grant, Delaware should be
able to perfect still further its various
programs to get the drinking driver off
the highway, creating new approaches
that should work in many other States
and communities.

Specifically, Secretary Vetter’s depart-
ment describes the Delaware project as
involving several areas of alcohol coun-
termeasures:

Eight special two man police “Alcohol Pa-
trol Unit" vehicles will be operated through-
out the state; five by State Police, one by
Wilmington Police, one by New Castle County
Police, and one by the Dover Police Depart-
ment. The cars will operate mostly during
nighttime hours and will concentrate atten-
tion to those locations and hours with high
incidences of alcohol related accidents.

Additional men are to be added to the Di-
vision of Motor Vehicles to devote much
needed attention to those persons applying
for relicensing following revocation for in-
toxicated driving convictions, They will de-
termine whether a license should be reissued
or delayed pending satisfactory proof of a
violator’'s rehabilitation in the use of alcohol.

Three new prosecutors are to be added to
the staff of the Attorney General's Office to
assure adequate coverage for contested in-
toxicated driving (DWI) cases In courts.

A strong and continuing public education
and information program will be mounted to
alert the public to the nature and size of the
alcohol-highway problem and, hopefully,
generate support for those activities which
must be undertaken in order to achieve real
success in reducing the problem. Our state-
wide school system will be an active part of
the education thrust.

Discussions are now being held to deter-
mine the most effective methods for treating
and rehabilitating the problem drinking
driver. Fines and/or jail sentences do little
to correct the basic problem. We are working
closely with personnel of the Division of
Alcoholism Services of the Department of
Health and Social Services in their attempts
to secure grant funds available from the U.S.
National Institute of Mental Health. In addi-
tion, other groups such as the Delaware
Safety Council are participating in these
discussions on the rehabilitation problem.

Continuing evaluation of our program will
be conducted by the staffl of the University of
Delaware's Technlecal BServices Division.
Through this operation we hope to be able
to not only judge the effectiveness of our
program elements, but also contribute,
through NHTSA, to the national body of
knowledge on the subject of the problem
drinking driver.

I wish to commend Governor Peterson
and his fine staff for preparing such a
fine program that will save lives in our
great State and in the Nation. Much of
the credit must go to George Grotz who
is director of Delaware’s Alcohol Coun-
termeasures Office.

With this fine record Delaware
achieved in 1971, I hope we can look
forward to years of further progress to-
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ward a reduction in the number of traffic
fatalities.

Every Delawarean should be proud of
the tremendous effort to lessen the dan-
ger of highway fatalities. Yet each of us
is also aware of what remains to be
achieved. This new grant to Delaware
represents a significant step toward fur-
ther reductions in the rate of traffic
fatalities in 1972.

MALNUTRITION

Mr. HOLLINGS. Mr. President, in
South Carolina, we are facing up to some
severe problems of malnutrition and in-
adequate health care. While we are not
proud of the terrible poverty which
blights some areas of the State, we are
proud of the way that both officials and
also the poor themselves are beginning to
unify to combat our common enemies.
The Beaufort-Jasper Comprehensive
Health Services, Inc., exemplifies this
commitment to improving the living
standard of the poor. I am very proud
that the Office of Economic Opportunity
has spotlighted the Beaufort-Jasper pro-
gram in the OEO magazine Opportunity.
I ask unanimous consent that the text of
the article be printed in the RECORD.

There being no objection, the article
was ordered to be printed in the RECORD,
as follows:

SouTH CAROLINA: HEALTH SERVICES COMES TO
THE BYwAYs & BACKWOODS
(By Betty Murphy)

You can see the sky through the roof and
the earth through what is left of the floor.
The view is clearer through the walls than
out of the dingy windows. Two scrawny pigs
grovel for garbage in the mud under the
house and in the yard. An ancient washing
machine struggles through its fifth laundry
of the day on the shaky little front porch,
The water for it and the whole house comes
from an outdoor pump.

Inside, a toothless woman, aged beyond
her 33 years with the burden of bearing nine
children in poverty, sorts tattered clothing
on threadbare, cushionless living room
chairs. Six of her children are playing, nap-
ping or eating spaghetti and rice on a small
dilapidated bed in the same room. The
youngest, a 10-month-old baby, lies panting
with the heat in their midst. He 1s recover-
ing from pneumonia.

A middle-aged lady in a crisp orange uni-
form is partially responsible for the baby's
recovery. She took him to a doctor, treated
him herself and brought him free medicine
from the health center where she works. She
has also treated the mother for pleurisy and
given all the children medicine for worms.
All members of the family are counted
among her 2756 patients, although she is not
a doctor nor even a licensed nurse.

Mrs. Azarine Thompson, & 47-year-old
mother of six, dons her bright uniform five,
six and sometimes seven days a week to visit
disadvantaged patients in Beaufort County,
South Carolina. Almost everybody in her area
knows her by her dress, spotless white shoes
and rectangular black bag as a family health
worker attached to the Beaufort-Jasper Com-
prehensive Health Services, Inc.

Mrs. Thompson is one of 19 black, mostly
middle-aged women who serve as Compre-
hensive Health Services outreach workers
among the poor in 19 target areas in rural
Beaufort and Jasper, southern coastal coun-
ties of South Carolina. They form the troops
of four coordinated teams of doctors and
registered and licensed practical nurses who
work in and out of four neighborhood health

CONGRESSIONAL RECORD — SENATE

centers. These and other speclalists with the
OEO-funded health services program hope
to eradicate health problems among the 25,~
000 poor, mostly black people in the two
counties by curative and preventive means.

The need for health care in these counties,
where more than 40 percent of the 61,000
population fall below OEO poverty guide-
lines, has long been desperate but largely
unnoticed. Before the Comprehensive Health
Service started operating last March, there
were only about 21 practicing physicians in
the 1,300 square-mile area. Arthritis, dia-
betes, strokes, high blood pressure, pneu-
monia and worm infestation are extremely
common in the area. An undetermined num-
ber of these cases have gone undetected and
untreated because some residents, even
whole families, have never seen a doctor in
their 1ives.

The wealth of beauty, particularly in Beau~
fort County, is largely to blame for conceal-
ing the poverty and disease. One is awed by
the magnificence of stately old Southern
mansions framed by sprightly palmetto trees
and towering oaks dripping with Spanish
moss. The sagging tarpaper shanty nearby
often goes unnoticed. Another contrast to
the poverty is the plush resort developed
in recent years on one end of Hilton Head
Island in Beaufort County. People who go
there, however, seldom see the poor on the
other side of the island.

For generations, rich and poor, well and
sick have lived side by side, more or less un-
aware of one another in the two counties,
Then in 1967, an obscure general practi-
tioner, who had served both the wealthy and
the destitute In the area for more than ten
years, helped bring the plight of his poor
patients to the attention of the entire coun-
try. Dr. Donald Gatch testified before the
Citizens Board of Inquiry into Hunger and
Malnutrition in the United States at hear-
ings held in Columbia, 8.C., in November of
that year. Then in 1068, he appeared on na-
tlonal television and was interviewed by re-
porters from South Carolina newspapers, the
New York Times, The New Republic and
Esquire Magazine. He told how children were
infested by parasites and literally starving
to death in Beaufort County.

Following the mnational publicity, Sen.
Ernest F. Hollings, accompanied by local
government officials, visited the two coun-
tles. “We showed them everything. We took
them off the tree-lined highways down the
dirt roads where the clotheless, homeless and
the hungry live,” sald Thomas C. Barnwell,
Jr., project director of the Comprehensive
Health Services and a native of Beaufort
County. “They saw things they had never
seen before and never imagined existed in
this country.”

In February 1969, Senator Holllngs testi-
filed before the Select Committee on Nutri-
tion and Human Needs of the U.S. Senate.
He reported that he saw, “bleak hunger and
hovel-housing amidst disease and ignorance.”
The Senator later discussed these conditions
with officlals of OEO’s Office of Health Affairs
and in June, 1970, the Beaufort-Jasper Com-
prehensive Health Services, Inc., was created
with an OEO grant of #754,373 After nine
months of planning, stafing, organizing and
setting up facilities, the project opened with
& maln office in the city of Beaufort and
three satellite health centers in Sheldon in
Beaufort County, and Hardeeville and Grays
in Jasper County. A fourth center on St.
Helena Island in Beaufort County was opened
last fall.

The health services project, funded this
year by OEO for $1,776,991, started out with
a comprehensive medical team working in
and out of each center: a doctor, one or two
registered nurses, a licensed practical nurse,
three to eight family health workers, a medi-
cal records clerk and a receptionist. Two
MEDEX, who have each served 20 years as
military corpsmen, serve on two of the teams.
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Recently, the project hired a dentist who
works out of a mobile dental unit in Jasper
County, which has only one other dentist.
The area’s Head Start program donated $10,-
000 toward this unit in return for dental care
for children enroclled in the program.

Laboratory facilities for the whole project
are set up in one center with a well-stocked
pharmacy in another. The centers, loaned or
leased from the county Public Health De-
partment, are also well equipped clinics with
examining and treatment rooms, small labs,
interviewing and walting rooms. Mobile units
or trailers alongside each center house medi-
cal records and offices.

“Each Comprehensive Health Service cen-
ter is equipped as well as any good, modern
doctor’s office in the big cities and suburbs,”
sald Dr. Jerry J. Galloway, an internist who
was appointed medical director of the project
last January. He works out of one of the
centers and two black doctors, Dr. Elijah
Washington, a native of Beaufort County,
and Dr. Albert D. Jenkins of Charleston,
S.C. man two of the other centers, They and
their teams work from 8 a.m. till they see
thelr last patient every weekday except for
four days a month in two of the centers.
The Public Health Department holds crip-
pled children, TB, pre-natal and family plan-
ning clinics on those days.

All comprehensive health project services
are free to those who earn incomes below the
OEO poverty guidelines ($3,200 for a rural
family of four). Physical examinations,
treatments, medications and prescriptions
are provided for many poor people who never
befors had access to such comprehensive
health care.

If patients need X-rays, operations, or
other hospital care, they are sent to Beau-
fort Memorial Hospital, where project doc-
tors are on the staff. The project pays fees
not covered by Medicaid or Medicare. Should
a patient need more specialized care than is
available at Beaufort Memorial, staff doctors
send them to public hospitals in Charleston
or Savannah. The project also holds clinics
for Head Start and day care children and,
during thils school year, is examining and
treating all the children in four Beaufort
schools. All the students are from poor fam-
illes and have received little medical atten-
tion.

Comprehensive Health Services also tries
to coordinate with other existing health
services as much as possible. The project’s
medical personnel frequently refer patients
to the Public Health Department clinics, a
state-funded, four-county Coastal Emplire
Mental Health Program and Clemson Nutri-
tional Services, which offers nutritional ed-
ucation to people who can't afford much
food.

Three local physicians and a registered
nurse were invited to serve on the project's
board of directors. Professionals, business-
men and community people make up this
18-member governing body, advised by a 30~
member advisory council consisting mostly
of community people from the 19 target
poverty areas.

The compehensive care concept of this
project covers the entire immediate family
of every patient as well as individual health
care,. When an eligible patient is found by a
family health worker or walks into a center,
he and his whole family are registered in
the center nearest their home. Every family
member is given a complete physical exam-
ination and medical histories are taken from
them by a trained medical records clerk.

An overall view of the total health of an
entire family is kept before the health care
staff constantly through several means, These
include medical records and complete reports
on every patient encountered by the family
health workers. Also, team conference meet-
ings are held by the entire medical stafl at
least twice a week at each satellite center.
The team discusses current cases, including




January 28, 1972

diagnosis, treatment, prescriptions and the
health status of the whole family. This pro-
vides not only communication, but on-going
education for the staff.

The success of such team coordination is
reflected in the work of the 19 family health
workers. “the backbone of the whole project,”
according to Mrs. Estelle Rodriguez, a 59-
year-old registered nurse who has dedicated
much of her 40 years’ nursing experience
to rural health care, including directing and
teaching nurses and family health workers all
over the deep South. Bhe now supervises all
the Comprehensive Health Bervices nurses
and family health workers in and out of the
centers and is on call night and day to assist
any one of them with a problem the family
worker feels she can't handle.

“They can treat most common ailments,
even diabetes. And they only graduated last
March from six months’ training in family
health care,” said Mrs. Rodriguez, who gives
the family workers as much extra training in
nursing techniques as her time allows, “They
are really growing. I don't think I have ever
seen & group of such strong, energetle, dedi-
icated women as these 19 workers. Thelr peo-
ple really knew what they were doing when
they selected them for thelr jobs.”

The family health workers were selected
to serve their own home communities by
their friends and neighbors at open com-
munity meetings held last fall in the 19 tar-
get areas. They work in their own and ad-
Jacent neighborhoods in areas which contain
roughly 2,000 poor individuals who are ell-
gible for their services. They have known
many of these people all their lives and know
intimately the problems of being poor for
they all came from families with incomes
below the poverty guidelines.

“Making contact with people I didn't know
in my area was easy. I understand them and
they understand me,” sald Mrs. Sarah Doug-
las, a 47-year-old mother of six who has
lived in Beaufort County for more than 25
years. Although she never had formal nurse's
tralning, Mrs. Douglas has practiced home
nursing with needy neighbors most of her
adult life. She used a medical encyclopedia
and a first aid book before becoming a family
health worker. She received twice as many
votes as any other applicant at her election
and had the highest achievement record in
the health care course.

“I feel this 1s the work of the Lord. We
are His hands, eyes and helpers. We have to
have a feeling beyond sympathy for our
patients whether they be black or white. We
have to have empathy, to feel like they feel,”
saild Mrs. Douglas. She recently turned down
a project offer to provide her and two other
health workers a year's free training to be-
come a licensed practical nurse. “My heart
15 in this community. I'm needed here now.
You're either totally dedicated or not at all.

Mrs. Douglas and the other family health
workers drive out the dusty backroads in
their communities every weekday, seeking
and tending the sick. They sometimes drive
more than 70 miles and may make 20 visits
a day. They take temperatures and blood
pressures, read pulses, give bed baths, do
blood sugar tests on diabeties and treat
people for worms. They also deliver pre-
scriptions and other medications, show their
patients how to use them and check later to
see if they are being used properly. Coordi-
nating with the center receptionists, they
schedule appointments and drive people to
the center who have no other way to get
there.

One of the most important functions of
the outreach health workers is finding the
sick and registering eligible families with the
center, Within five months, they helped reg-
ister more than 2500 families, according to
Mrs. Rebecca Price, who is in charge of the
medical records. Very often these patients
find the health workers because of their
bright orange uniforms. The women selected
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them because they llked the color, mot for
identification purposes.

The workers are often stopped on their
rounds by strangers who say: “You're the
lady in the orange dress who helps sick folks.
My little boy doesn’t feel too good. Can you
help him?" Or, “The old man who lives in
that house over there has bad arthritis. He'd
like to see you.” If their schedule permits,
the workers visit the person in need imme-
diately and get the names and ages of every
member of the family after making a prelim-
inary determination on whether they meet
the poverty guidelines test. This is later
checked out thoroughly by the medical rec-
ords clerks at the centers when the patients
arrive for their first appointment.

“You can almost tell if a family is poor

enough just by observing,” said Mrs. Thomp-
son, who has already contacted 275 eligible
families in her area and brought most of
them to the Sheldon center. “I don't have
time to loaf. In some neighborhoods, there
are eligible patients In about every house.
Some are isolated old people who haven't
seen a doctor in years, If ever,” sald this
worker, who estimates that one out of every
10 or 15 of her cases never had professional
care.
A few months ago, Mrs. Thompson located
two elderly, widowed sisters who live down
the lane from the nine-child family described
in the first part of this article. In contrast
with the living conditions of that family,
which Mrs. Thompson says is one of her
worst cases, these two ladies have a bright,
spotless little house in excellent condition.
The older sister, 78, had severe diabetes, but
hadn't seen a doctor for 10 years because of
religious reasons when the health worker
found her.

“She belleved that God would heal her,
but I was able to convince her that God
expects us to try to help ourselves,” sald
Mrs. Thompson, who fook the lady to Dr.
Washington for treatment and has tended
to her regularly ever since. The woman’s
blood sugar count is now normal and she
says that she 1s sleeping well for the first
time in ten years.

It isn't unusual for the family health
workers to discover large isolated villages of
poor families living In shacks and trailers,
sharing one water pump and one or no out-
slde privy at all. A few months ago, by
chance, Mrs. Douglas found a group of 26
people, most of them related, living in such
conditions. The father and grandfather of
many of them is a stroke victim and his
wife a diabetic who couldn’t afford medica-
tion. Two teenage girls were pregnant and
not recelving pre-natal care. One two-month
old baby was so malnourished that even with
iron and vitamin supplements in her diet,
she now only weighs nine pounds. Mrs.
Douglas has treated all 26 people for one ail-
ment or another, including all the children
for worms,

Worm Infestation Is common in southern
coastal regions because of the excessive mois-
ture of the subtropical climate, and particu-
larly serious in r rural areas where many
people don't have indoor plumbing or even
outhouses, according to Director Barnwell.
The minute eggs or larvae are transmitted
from hand to mouth and breed in the intes-
tinal tract. When excreted, they easily rein-
fest people In areas with poor sanitation
facilities. The worms cling to the intestinal
tract and cause anemia, and sometimes swell-
ing of the stomach due to malnutrition.

Oral medications, such as Piperazine, work
like a highball on the parasites, according
to Mrs. Rodriguez. It anesthetizes the worms
s0 that they pass through the system over
a two-day period. But the drug's effect lasts
for only a while if the person is reinfected.

“The real remedy is preventive medicine,
sald Dr. Terrence Frederick, a registered civil
engineer from Trinidad who directs an En-
vironmental Health Program for the Compre-
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hensive Health Services. “‘People must have
sanitary outhouses or septic tanks with water
to flush them to control this disease. Wells
at least 60 feet deep are also needed as the
worms can live in shallow wells with only
surface water.”

Dr. Frederick plans to help communities
obtain funding to install rural water systems
in areas where 10 or 12 families are clustered
together. He, a field operations man and
three environmental aides have bulilt nearly
100 outhouses and fixed roofs, windows, steps
and screens on some rundown houses. This
has been done mostly on the recommenda-
tions of family health workers who report
pdor sanitation and housing conditions which
contribute to health problems of their
patients,

One of the poorest areas in Beaufort
County is Daufuskie Island, the last big sea
island occupied by a sizeable population
which is totally inaccessible except by boat.
About 120 very poor people, mostly elderly
and some children, live on this primitive
island which is one of Comprehensive Health
Services target areas served by a family health
worker who lives there. The same health
problems exlst there as on the mainland, ac-
cording to Mrs. Rodriguez, who has jour-
neyed there many times by shrimp boat to
treat the sick. Dr. Galloway also holds a clinic
on the island every other Saturday in an old
two-room school house where the island’s 40
children attend grammar school. The pa-
tients travel the lonely dirt roads mostly by
ox and cart to get to the clinic, as there are
very few automobiles on the island.

On one occasion, Dr. Galloway got a nearby
Naval alr station to pick up a lady suffering
with hearf fallure from the island by heli-
copter. It took a good while for relatives of
the woman to get to the radio and notify the
sherlff, who had to locate a Comprehensive
Health Services doctor. He in turn had to
arrange transportation, including an am-
bulance to meet the helicopter. The same
time-consuming ordeal occurred again before
the Coast Guard rescues a woman about to
have a baby.

One long-range goal of the project is to
improve the transportation to and on Dau-
fuskie Island. Meanwhile it is Ironing out a
route schedule for its own transportation
system throughout the counties, which are
laced and divided by marshes and streams.
Beaufort alone is made up of 656 coastal is-
lands divided by causeways and bridges, often
requiring traffic to take roundabout routes.
Roads In general are good, but the good roads
rarely lead to the homes of the poor, making
transportation of the sick poor a critical
problem.,

Part of this problem has been solved by
pooling 11 vehicles: an ambulance, statlon
wagons, buses and automobiles. Local men
from target areas have been hired to drive
the sick to and from the centers, the county
hospital and Charleston or Savannah hospi-
tals when necessary. A couple of them who
start out at 5 a.m. taking people to the county
hospital for X-rays sometimes are still trans-
porting patients late in the evening. All
drive on flexible schedules because of emer-
gency cases, sometimes causing overlapping
and neglect of some outlying areas. The
project needs more drivers and vehicles to
operate a smoother, more efficient route
schedule. They hope to have them soon,

At present, the health service is also devel-
oping a comprehensive Health, Education
and Action program, using trained social
service personnel to educate community
groups on project services, health care, proper
sanitary practices and environmental precau-
tions. Planned too is an environmental sur-
vey of all families in the area who have
inadequate sanitation facilities, substand-
ard housing or other deterrents to
health. The program already is referring elig-
ible people to social services such as public
health, welfare and legal ald.
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Currently ten new family health workers
are undergoing their six-month training.
The project also plans to hire a psychiatric
nurse and a physical therapist and to seek
additional doctors and nurses to work in a
new central facility opening in the spring
on six acres of land donated by Mrs. Mar-
shall Field in the community of Chelsea.
To be financed out of the OEO grant, the
facility will house the lab, pharmacy, dental
unit, X-ray department, centralized medical
records and complete treatment and examin-
ing units for two new comprehensive health
teams.

Project officials feel that training present
personnel to higher levels of skills is as im-
portant as hiring new people. Nearly every-
one from secretaries to administrators and
medical personnel on the 80-member staff re-
ceives some sort of on-going training by
outside consultants or the project's own
training staff. The latter includes a teach-
ing counselor and a registered nurse. All
staff nurses, for esxample, are taking a one-
year nurse practitioner course, or advanced
nursing training conducted each morning
by the staff doctors.

“When these nurses finish this course,
they’ll practically be doctors,” sald Mrs.
Rodriguez, who attends the classes when
her time permits, although she's taken
three similar courses and once worked 16
years for a doctor who taught her practically
all he knew. “They'll be able to give complete
physicals themselves and be much more
valuable in the field to the doctors. Nurses
have to be general practitioners in a rural
outreach program like this.”

The Beaufort-Jasper Comprehensive
Health Services has only been active since
March, but it is well on its way toward
achieving its first year goal of 22,000 physi-
cian encounters with low income rural resi-
dents who have never had good health care
before.

“The whole program is a beautiful dream
come true,” said Mrs. Rodriguez. “Give us
one more year and you’'ll see a picture of hope
and health in the whole area.”

THE DOCK STRIKE AND CONGRES-
SIONAL RESPONSIBILITY

Mr. TOWER. Mr. President, on Janu-
ary 21, President Nixon asked the Con-
gress for legislation allowing him to em-
panel a three-man arbitration board
which would have the power to dictate
and enforce a final settlement in the dis-
pute between the striking longshoremen
and the Pacific Maritime Association.

I do not generally support compulsory
arbitration as a means of solving a labor-
management dispute. However, it should
be quite clear that this is the only method
available to settle this strike situation
which threatens the economic health of
this Nation.

I have spoken on this general problem
on a number of occasions. Five days be-
fore the President invoked the Taft-
Hartley Act providing for an 80-day cool-
ing-off period, I made the following
statement concerning the effect this dis-
pute and similar disputes have had on the
Nation’s agricultural producers.

The immediate effect on agribusiness has
been the loss of current exports because for-
eign buyers fear their purchase might be tied
up on U.S. docks for a prolonged time.
Perishable products rot in the packing crates
if held for long periods of time, and non-
perishable commodities tie up storage facil-
ities, The West Coast dock strike has already
cost our natlon's farmers in excess of $215
million, of which about $40 million is in fresh
fruit and vegetables. This is only a small loss
compared to the potential long-range effect.
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If America cannot be depended upon to fur-
nish our foreign markets with the necessary
commodities when they are needed, then
foreign buyers will look elsewhere for new
sources of agricultural imports. This would
cause U.8. producers to lose valuable mar-
kets. It is imperative that U.S. docks be al-
lowed to operate.

Mr. President, my statement has the
same meaning today, with the exception
that the strike, now resumed, has cost
this Nation’s farmers much more than
$215 million.

In addition to my previous statement
on the dock strike, I have made numer-
ous statements in support of the Emer-
gency Public Interest Protection Act.
President Nixon first introduced this
progressive piece of legislation more than
2 years ago. It has been laying fallow in
the respective House and Senate com-
mittees since that time, The Senate and
the House Committees on Labor have
failed to take any meaningful action on
these bills, except to hold a few public
hearings to relieve some of the pressure
for action. This has given the public the
erroneous impression that they were
actually doing something about the
problem of national emergency strikes
in the transportation industries.

The President and the proponents of
S. 560 have made it quite clear that they
remain flexible on the issue of perma-
nent legislation to bring about more ef-
fective negotiations and governmental
responses to these types of strikes. Yet,
the Congress has been denied the oppor-
tunity to vote on any new concept to im-
prove the laws governing these situa-
tions. I can personally think of no
greater failure of the 92d Congress than
the failure to act on the Emergency
Public Interest Protection Act or a simi-
lar proposal to effectively deal with this
matter,

The President of the United States
echoed the feeling of the Nation when
he said in his state of the Union address
that the American people will no longer
tolerate extended strikes, such as the
current longshoremen’s strike, that en-
danger the economic well-being of this
Nation. If the majority of the members
of the Senate Labor and Public Welfare
Committee disapprove of the Emergency
Public Interest Protection Act then they
have a public duty to report an alterna-
tive bill to the Senate that will provide
the relief so desperately needed.

The same situation exists with re-
spect to the stopgap measure the Presi-
dent was forced to submit to the Con-
gress last week. I have read some state-
ments to the effect that the Senate La-
bor and Public Welfare Committee does
not intend to report out a bill for an-
other month. While I find this hard to
believe, it is certainly consistent with
the committee’s record on the need for
strike legislation. For 14 months ne-
gotiations on the dock dispute have been
going on, and, unfortunately, there
seems fo be no possibility of a settlement
unless the Congress acts. Instead of
meeting this problem head-on, the Con-
gress is unable to provide for the needs
of the American people because commit-
tees of both the House and the Senate
have failed to act in a responsible man-
ner.
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I urge the Senate to take action on
this matter immediately. I, for one, do
not think it is wise policy to postpone
action any longer. The situation is at
a dangerous stage at this point in time.

Mr. President, at the same time, the
Congress should pass S. 560 or a bill
similar to it. On February 14, the 80-
day cooling-off period for the east and
gulf coast ports strikes expires. If Con-
gress does not act immediately on the
west coast strike, it is quite possible that
a nationwide longshoremen’s shutdown
will then be in effect. However, if perma-
nent legislation had been passed previ-
ous to these strikes, it is more than like-
ly that a collective bargaining agreement
would have been reached for all ports
long ago.

I urge the Senate to respond in a posi-
tive fashion to the leadership provided
by the President and consistent with
the wishes of the American people. The
disastrous economic situation that now
confronts the Nation due to prolonged
labor disputes should make it perfectly
clear that action is needed at once.

TRIBUTE TO CARL T. HAYDEN

Mr. HUMPHREY. Mr. President, we
mourn the passing of a truly great Amer-
ican, Carl Trumbull Hayden, of Arizona.
Through his long and industrious career
in public service, Carl Hayden distin-
guished himself as a good and honorable
man, g conscientious public servant of the
people of Arizona and of America.

Carl Hayden served in the U.S. Senate
longer than any man in our Nation’s his-
tory—42 years. Before that he served in
the House for 14 years. For more than
half a century, a period of great and pro-
found changes and events in our Nation
and the world, Carl Hayden played a vital
role in quietly but effectively guiding the
hand of governmental leadership.

Chairman of the Senate Committees on
Rules and Administration, and on Appro-
priations, Carl Hayden was a man of de-
cisive influence, dedication to principle,
and devotion to hard work. As President
pro tempore of the Senate, he was a vital
link in the presidential succession follow-
ing the assassination of President John F.
Kennedy. As assistant majority leader of
the Senate at that time, I knew him as a
close working associate and a fair and
equitable gentleman—a knowledge that
served to strengthen further the ties of
personal friendship.

The avoidance of public praise was a
hallmark in the character of Carl Hay-
den. Therefore, let us now fix this great
American in our memory firmly and
without fanfare as a man whom it was
an honor to know and to love, an1 for
whose service his country must forever
remain indebted.

THE PRESIDENT'S ADDRESS ON
VIETNAM

Mr. CASE. Mr. President, I am happy
that the President has taken all of us
into his confidence. It is good to know
too that our Government has been ac-
tively trying to pursue serious negotia-
tions to end the war in Indochina.

Obviously the North Vietnamese have
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not been interested in negotiation. This
does not surprise me since I have long
felt that the North Vietnamese would not
enter into serious negotiations unless
they felt that they could make a better
compromise now than after the United
States had withdrawn from Vietnam.

The North Vietnamese clearly have
not believed that the United States would
continue indefinitely to support a regime
that seemed unlikely to be able to support
itself at any time in the foreseeable fu-
ture. They have been reinforced in this
position by their conviction that the
people of the United States would not
support a policy which required us to
destroy Vietnam, or much of it, in order
to save it.

I have believed also that the only
way in which there might be a chance
that South Vietnam would shape up for
its own defense would be for us to let
them know there was a definite time
limit to our support.

I shall continue, therefore, to support
our fixing of a definite date for complete
withdrawal.

ANNIVERSARY OF UKRAINIAN IN-
DEPENDENCE

Mr. PROXMIRE, Mr. President, this
week marks the 54th anniversary of the
independence of the Ukraine. On Janu-
ary 22, 1918, the Ukraine, long a part
of imperial Russia, declared its inde-
pendence. Unfortunately her freedom
was short lived. Communist armies soon
overran the area and forced its incor-
poration into the Union of Soviet Social-
ist Republics. Ukrainian leaders either
fled to the West or were killed.

The Ukrainian people are different
from the Russian people. They have a
different culture, a different language, a
different national heritage. With a popu-
lation of 47 million the Ukraine is the
largest captive non-Russian nation in
Eastern Europe. Despite continuous at-
tempts to Russianize the area the
Ukraine has succeeded in maintaining
her identity if not her independence.

On this 54th anniversary of Ukrainian
independence we should pause to remem-
ber the heroic struggle of the Ukrainian
people and rededicate ourselves to the
great principles of freedom, liberty, and
justice upon which this country was
founded.

THE SPACE SHUTTLE IS SOUND

Mr. GURNEY. Mr. President, just the
other day, the Washington Star pub-
lished an editorial entitled “New Thrust
in Space.” The subject of the editorial
is a matter which I have often discussed
in the Senate, the space shuttle program
proposed by the National Aeronautics
and Space Administration.

The Star editorial is an excellent dis-
tillation of the present status and pres-
ent necessity for a U.S. commitment to
the most important next step in man’s
exploration of space. The editorial com-
mends, as I have earlier, President
Nixon’s firm commitment to this pro-
gram. I am confident that the majority
of Americans agree.

I ask unanimous consent that the edi-
torial be printed in the REcoRD.
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There being no objection, the editorial
was ordered to be printed in the Recorbp,
as follows:

[From the Washington Star, Jan. 26, 1972]
New THRUST IN SPACE

Just in the nick of time, President Nixon
has re-ignited the fizzling U.S. space pro-
gram, and the benefits from the new venture
he approved the other day promise to be
substantial and stimulating. The space shut-
tle program represents a new era that will
appeal to many Americans as bringing more
practical applications of space sclence and
technology.

In any event most should agree that the
country's masive investment in that field
cannot now be written off and the program
dismantled. There already has been too
strong a drift in that direction; the aero-
space Industry is hanging by a thread and
200,000 space-related jobs have been elim-
inated. With the last two Apollo moon
shots scheduled for this year, the whole
space enterprise has been rapidly losing
speed.

That’s good, some people will say. After
all, Americans have kicked around on the
moon enough and Mars is out of the ques-
tion, so why not proclaim the conquest of
space and save the money? The answers are
several, Certainly much money will be saved,
in comparison to the peak Apollo develop-
ment years, The space shuttle will cost §5
or 6 billion over a six-year period, and that
is not an exorbitant outlay, it seems to us,
for the continued gleaning of knowledge
from space.

Moreover, the shuttle’s function also will
be, in very large measure, to broaden man's
knowledge of the earth. It will be an orbiting
runabout, in which the crew may peer at
their leisure at the natural and human
phenomena below and conduct studies of po-
tentially great value. There is, needless to
say, some national security advantage in the
maneuverability it will afford and the im-
proved surveillance capability.

And in addition, the shuttle will be sort
of a repair truck of the heavens, making
possible the fixing of broken-down satel-
lites and the servicing of space laboratories,
It could even be an ambulance, rescuing
astronauts in trouble. Like an airplane, it
would soar back down for earth landings
after the completion of lengthy orbital mis-
sions,

Some of the costs would, of course, be
recovered through economic expansion gen-
erated by the program-—mainly through res-
toration of 50,000 aerospace jobs and pre-
vention of the loss of others. Perhaps, too,
the administratin will succeed in its laud-
able efforts to bring some European coun-
tries in on the endeavor, to the tune of
10 or 15 percent of the cost.

Congress should go along with this pro-
posed investment, knowing that if the
country’s highly efficient space organiza-
tion is killed, it will not easily be revived.
There's still much work to be done on those
peaceful cosmic frontiers that can spread
many benefits and much Inspiration on this
troubled earth.

TROOP CUTS IN EUROPE COULD
BEGIN

Mr. HUMPHREY, Mr. President, just
this week the Warsaw Pact countries
met and issued a conciliatory com-
munique on the question of troop with-
drawals from Europe, The door for sub-
stantive negotiations has been opened
just a little bit more. Now it would seem
that the NATO countries could give it
that extra push.

The most hopeful sign in the com-
munique was the apparent willingness of
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all the Warsaw countries to discuss mu-
tual balanced force reductions—MBFR.
Their preference is to discuss this issue in
the forum of a more general European
Security Conference, rather than be-
tween the two pacts. But even here, there
is room for an understanding.

Until now, NATO countries have pre-
ferred to handle the question of MBFR
within the confines of the two pacts. This
difference should not, however, be an in-
surmountable stumbling block. The im-
portant thing is that there is now an
agreement in principle that preparatory
talks for troop reductions should get un-
derway., The Warsaw Pact will be nam-
ing delegates for such a meeting in Fin-
land. I urge our own Government to ask
the NATO countries to do the same.

Each time the question of troop reduc-
tions has been debated in the Senate, we
have been told to wait because there is
something very important in the offing.
In good faith, the majority of Senators
have been willing to wait. But now I ask
what are we waiting for? What is our
Government's response to the Warsaw
Pact communique?

In the simplest terms, let us get going.
The time is ripe. There is a lot of diplo-
matic activity and the Soviet Union is
feeling its own pressures to negotiate
troop reductions in Europe. President
Nixon has called the period we are liv-
ing through an era of negotiations. I am
willing to accept his metaphor, but I
urge action.

We are anxious to resolve some of the
outstanding issues which are the legacy
of Yalta and Potsdam. We want and
need them to be resolved. We now have a
chance to negotiate these issues and to
make troop reductions on a mutual basis.
Let us then begin.

THE WORK OF THE RESEARCH AND
DESIGN INSTITUTE

Mr. PELL. Mr, President, I should like
to ask unanimous consent to insert into
the CoNerEssIONAL REcorp at the conclu-
sion of my brief remarks an article which
appeared in the Rhode Islander section
of the Providence Sunday Journal of
January 2, 1972, entitled “Ron Beckman,
Man of the Year: Putting People Back in
the Saddle,” by Douglas R. Riggs. This
article is about the imaginative and out-
spoken executive director of the Research
and Design Institute of Rhode Island,
known as REDE. It is with a real sense
of pride that I read this article, especially
since REDE developed out of a concept
of mine that I first advanced in 1960, a
concept I afterward helped develop into
an actual institution. And now at last,
under the dynamic direction of Mr. Ron
Beckman, an industrial designer who
studied architecture, REDE is not only
firmly on its feet, but appears to be off
and running with the promise to make
Rhode Island a more creative and excit-
ing community. REDE is a creation of
Federal, State, and local industrial sup-
port. It was designed not just to fulfill a
need, but also as a firm step forward in
building a new way of life in our com-
munity. In effect, it has been a quantum
jump whose greatest expectations are
now coming to fulfillment. In many ways,
Ron Beckman symbolizes what REDE is,
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and what REDE is doing, controversial;
the breaking of new ground; the rejec-
tion of old dogmas for new ideas; and a
fervent desire to do that which must be
done—better.

Finally, I might add that the article
clearly delineates Mr. Beckman’s contri-
bution which is more than well deserved,
but I should also like to point out that
the local business community has given
not only its moral support, but also sub-
stantial financial support through the
board of directors and officers of REDE.
I commend my colleagues to read this
article and join with me in my unstinting
praise of Rhode Island’s “Man of the
Year,” Ron Beckman,

There being no objection, the article
was ordered to be printed in the REcorbp,
as follows:

RonN BECKMAN, MAN OF THE YEAR: PUTTING
PEOPLE BACK IN THE SADDLE
(By Douglas R. Riggs)

More than a century ago, Ralph Waldo
Emerson wrote: “Things are in the saddle/
And ride mankind.” More recently, Alvin Tof-
fler brought us up to date in Future Shock:
Not only are things still in the saddle, but
the horse is galloping out of control. Ron
Beckman and his associates at the Research
and Design Institute in Providence think
they have an approach to getting people back
into the saddle. Is anybody listening?

If you want to find our Man of the Year
in his natural habitat, you'll have to take a
creaking, wiremesh elevator to the sixth

floor of one of those former mill buildings
in the CIC complex, walk down a dreary cor=-
ridor, and open a door into the 21st century.

The door is lettered REDE, which is short-
hand for the Research and Design Institute.
Our Man of the Year works there, directly

behind those huge CIC letters you see from
Route 95 in Providence. There he and a tiny
band of like-minded men and women labor
Phoenix-llke to fashion a new kind of In-
dustrial Revolution from within the empty
shell of the old one. His name is Ron Beck-
man. He's the director.

But you aren’t ready to meet him yet. One
should approach a first meeting with Ron
Beckman gradually, as a blind man removing
bandages after a sight-restoring operation.
Bring tranquilizers with you, or a willing-
ness to renounce your citizenship in the State
of Rhode Island, or maybe both. Be prepared
for a high-voltage jolt of Future Shock.

Look around at the office first; it's good
preparation.

In the single large room, massive oak tables
and cabinets, leftovers from the original in-
habitants of this industrial fortress, mingle
incongruously with free-standing steel and
cork space dividers. A kind of fiberglass igloo
near one wall serves as an office, conference
room, or what-have-you. A plpe-work stag-
ing, free-standing in the middle of the floor,
supports an office area without walls seven
feet in the air, and shelters another beneath
it. In an open space nearby, for no particular
reason, a trapeze hangs from the celling.

The whole place looks as if it had been as-
sembled in 24 hours from materials left over
from a World's Fair, thrown together by an
ad hoc committee of highly creative people
with very little money and more important
things on their minds than appearances. It
also looks very functional, cheerful, individ-
ualistie, democratic. You get the impression
that people are in charge here.

You also have the impression that ex-
traordinary things are done here.

The Institute itself is an extraordinary
idea: A non-profit, independent organization
founded to bring “human ecology” to the
forefront of designers' concerns; to bring the
insights of the soclal sciences to bear on
technical problems; to improve the quality of
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life by finding better ways to do things In
terms of human needs. To put people back
into the saddle.

You still aren't ready to meet Ron Beck-
man, but here he is anyway:

His ap ce is unimposing. Youngish-
looking (he’s 40), a bit on the short side, he
is clean-shaven and keeps his coppery hair
at a length that is unremarkable in either
culture. He pads around the office in soft-
soled shoes, in his shirt-sleeves, looking more
like a shop foreman than a director. He
speaks softly, but with the intonations of a
born actor and the intensity of a dreamer
of dreams.

Within the first five minutes of your first
conversation, it becomes clear that Ron Beck-
man believes most of the world is out of step
with reality, and that vast portions of it
(with several outposts in Rhode Island) are
stark, raving mad.

After 15 minutes, he has you believing it
too. You aren't quite sure whether it is the
loglc of what he says, or the persuasiveness
with which he says it. But you suspect that
even without the eloquence—even if he stut-
tered and stammered and spoke with a Row-
Dyland accent, as he does, devastatingly,
when imitating certain public figures—even
then one would have to nod assent to the
outrageous things he says. Because they make
80 much sense.

At one point, for example, he talked about
what he calls the “edifice complex.”

“We're trying to get people to realize that
the only constant in life is change. The
true bellef in God and such has been dead
for a long, long while, although we don't
admit it because we have no substitute,
People are still building these monuments
because they want something to hold onto.

“Human nature is out of phase with
reality, and this is what the anthropologists
call culture shock. Human nature is also
out of phase with technology, and this is
what people are referring to as future shock.
And so the only answer will be to change
human nature.

“You must do it humanely and you must
do it patiently. We should allow people
their tombstones and their cathedrals, their
banks and their government domes. But
when some son-of-a-gun puts a government
dome on an elementary school or builds a
geriatric center like a tombstone, or builds
a public health clinic like a bank, charging
the welfare rolls that amount of money,
then I get angry.

“Corporations don't put up with this any-
more, but the public sector still does. It
somehow feels, in its peasant-like mind, that
a public building must be a monument.

“Take the new public welfare bullding,
that rusting tin can out there. Take this
ridiculous marble addition to the State House
(the new state health building). The cost
of that marble Is a travesty. The wealth of
that bullding 1s an insult. But he (the
architect) built a monument. For what? It's
not the state capitol. If anything it em-
barrasses the state capitol—it’s more brightly
1it!

“It's a state health office. And it scares
people away. Welfare people who'd like to
go and get some help look at that and say,
‘Oh my God, the King lives there. He'd
never talk to anyone as poor as me. I'd
better get my lawyer before I go in there.'
The whole thing has been structured to put
people down, to impress them. With what?
The fact they can't get a vaccination for
their daughter?

“Where do we put our state welfare offices?
Out there on ‘Looney Row,” next to the crazy
people and the prisoners . . . “We're collect=
ing all our wards over there in this bureau-
cratic slum. It's insane., And here I have to
lay the blame at the Insensitive govern-
ment, from the Governor on down. Their
insensitivity to the realities of life is causing
unimaginable damage to the human psyches
of the people of Rhode Island. That's what
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the edifice complex really means, It means
destroying people.”

Well . . . You begin to understand why
Ron Beckman gets talked about at cocktail
parties. And one other thing: You begin to
understand one reason why REDE is perpetu-
ally on the brink of financial disaster. Its
success, after all, s dependent to a large
extent on voluntary contributions from pub-
lic and private sources. And when you've
gone around proclaiming from the rooftops
that the emperor has no clothes, it's tough
to get a royal commission.

After you've listened to Mr. Beckman for
a while on various subjects—like Rhode Is-
land as a state (“provincial”), the Providence
Police (“Keystone Cops”), the Civic Center
(“a ridiculous hockey rink"”) and so on—you
begin to wonder less about why Rhode Is-
land government, business and Industry
haven't given REDE more support, and more
about how the whole outfit has managed to
avold being ridden out of town on a rail.

He is beholden to no stockholders, no cor-
poration, no government official; only his
clients, his charter, his board of directors
and his vision. And when your life revolves
around two major concerns, and one of them
is meeting the next payroll and the other is
the survival of the human race, it's really no
contest. He'll keep shouting.

And if he has trouble meeting the payroll,
he will fire five people, as he did several
months ago, and sell one of his two floors in
the CIC building, as he did late last summer,
for 7,000 and a few more weeks of solvency.
Next summer, if all goes according to plan,
he will move some of his operations onto
the roof, under a couple of air support struc-
tures. (“"And once more we shall rise from
the ashes ... Would you like to buy my
sghirt? I can have 1t cleaned . . .")

And he will keep shouting.

Why? Because he is an optimist. An op-
timist, he explains, borrowing the concept
from Paul Erlich, head of Zero Population
Growth, is a person who thinks the human
race is doomed—unless we rethink some of
our basle assumptions about how society
ought to work and take radical action to
turn things around. A pessimist, he says, 18
someone who thinks it’s already too late.

“One baslc premise in a democracy,” he
says, “is that each member is a responsible
person. With freedom comes responsibility.
But how do you teach responsibility to
people in a time when technology is taking
away from them two things, initiative and
responsiblility . . .? By constantly being con-
cerned about the human being instead of the
function of the machinery, and the func-
tion of the soclal program instead of the
function of the aesthetic or architectural
program, we are a volce for the survival of
human values. Our job is to make sure that
the 1life that is being designed for us, on
every level, 1s worth living.”

Noble sentiments, but what, you might
ask, is REDE doing? Plenty. This 1s no ivory-
tower think tank, nor is our Man of the
Year just another social scientist viewing
with alarm. REDE illustrates its approach
through “demonstration projects.” There
have been more than 50 such demonstra-
tions so far in the five years since the Insti-
tute began operations in its present form,
many of them already in full operation.
Among them are several projects which prom-
ise to change the ways we build things and
look at things from now on.

Projects like the hospital-clinic in the
“new town” of Columbia, Maryland, which
is nearing completion and which may revolu-
tionize medical architecture. Like a new
campus for Antloch College, also in Colum-
bia, which uses a one-acre alr support
structure—a plastic bubble—enclosing per-
manent, temporary or disposable compo-
nents, instead of bulldings with walls (and
which, incidentally, will cost about $56 a
square foot, rather than the typical $20).
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Like a radical new approach to highway
design and traffic control which could reduce
accidents and make driving fun again. Or
like an open-plan, open-door elementary
school /community center in the heart of a
Baltimore ghetto which discourages van-
dalism through its accessibility, rather than
the opposite.

REDE confines itself to three general areas
of concern: education, medical care and
urban problems. Within that obviously broad
field, its projects are so diverse they defy
further categorization. They range in size
from redesigning the offices of the state com-
missioner of education in Rhode Island to
planning entire college campuses in Mary-
land, Illinois and California., Some of them
involve huge structures, others incorporate
new ideas in existing bulldings, and some,
physically speaking, are totally invisible.

It is impossible, within the scope of a
magazine article, to do more than hint at the
range of the Institute’s work. Perhaps a
closer look at a single project, one that hap-
pens to be close to home, will be illustrative:

The Borda Wing at South County Hospital
in Wakefield, occupied in June of 1970, repre~
sents a synthesis of several ideas about what
an extended care unit ought to do, ideas that
are as sensible as they are unconventional.
Most of them came from the REDE staff,
which was called in on the planning in 1968.
Howard Yarme, REDE program director, di-
rected the design.

The central idea was that “post-acute”
patients—people who are on the mend after
serious illness or an operation, but are still
too sick to leave the hospital—don't belong
in a traditional hospital room. Furthermore,
thelr surroundings should encourage them to
get up and walk around.

REDE's solution? Smaller rooms and a
“therapeutic corridor,” a rather luxurious,
18-foot-wide corridor, with alcoves contain-
ing book shelves, card tables, etc, even a
couple of “meal centers,” with refrigerators,
table-top burners, sinks and cabinefs. Pa-
tlents are encouraged to walk out into the
corridor, visit, rald the Icebox, make coffee—
anything they want to do, any time they
want to do it.

This gets them up and around, which is
good therapy (the average length of stay
has been reduced as a result) and the self-
care aspects of the place save money because
the wing requires less staff time, fewer ex-
pensive gadgets. The cost per patient in the
Borda Wing is $37 a day as opposed to about
$50 in the main hospital.

The area s completely carpeted—almost
unheard of in hospital corridors—and there
are other homey touches, such as bright
colors and residential lighting. And on one
wall, a simple little thing that perhaps no
one but a behavioral scientist would have
thought of: A geodetic survey map of the
Wakefield area, with everyone's house on it.
Patients go up to it and point out their
homes to other patients, A rallying point,
conversation-starter and reminder of home.
And a typleally unconventionsal, sensible
REDE touch.

Altogether, it's a very inviting place. The
hospital calls it a post-acute extended care
wing, but the patients call it the “Wakefield
Hilton."

Meanwhile, other hospitals continue min-
gling post-acute patients with the seriously
il or dying, in cheerless, expensive, inten-
slve care wards. And hospitals which have
extended-care units at all tend to builld
them along the same lines as other wards.
But now a lot of hospital people are coming
around to lock at the Borda Wing.

The Borda Wing 1s one of Ron Beckman's
favorite projects for a number of reasons,
one of them being that it is here in Rhode
Island. Because one of the puszeling things
about the Institute is that it is, by and
large, a philosopher without honor in its
own state, Fully 85% of its work has been
for out-of-state clients.
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It wasn't supposed to be that way. The
idea for such an institute here was first
broached as a plank in Senator Clairborne
Pell’s 1960 campalgn platform. When it was
founded in 1963, with Senator Pell as the
prime mover, it was supposed to be a boost
for the Rhode Island economy. And in turn,
local industry and the state and federal gov-
ernment were supposed to nurture REDE's
growth through the first five years by filling
the gap between the Institute’s revenue from
contract fees and its operating expenses with
outright grants and donations.

It didn't happen. There have been, and
continue to be, grants and donations, but
not nearly enough. REDE actually began op=-
erations in September of 1966. The first-five-
year-plan came to an end last fall, there-
fore, and it was a dismal flop. The plan
called for revenues of nearly a million dol-
lars a year at the end of five years, and a
staff of 651. In fact, revenues this year
amounted to about $208,000 and at last count
there were just 13 staff members.

What went wrong?

“We were billed as the people who were
going to come in and redesign products for
Rhode Island industry, make them more at-
tractive for buyers,” Mr. Beckman explained.
“I let people think that for a time. But we
refused to behave the way they felt we
should. Instead of tailoring better suits, we
were questioning the whole conecept of cloth-
ing—much to everyone’s consternation.

“People got nervous when we started
studying the woman's role in the production
of children. At Lying-In, women are treated
as Infantile human beings—but what the
hell right does an industrial designer have
to look into birth by the Lamaze Method?

“We started looking into the concept of
non-graded classes, and what did that have
to do with the price of tea in China? We
were talking about ecology five years ago,
too, but no editor would print it then.”

And then, too, there’s that tendency of
his to bite the hand that might otherwise
feed him:

“I think one of the problems is that old
money is here in Rhode Island, and old
money has not seen it necessary to rein-
vest in the state. There's not much venture
capital here, so progressive management
ideas haven't worked.

“The local American Institute of Architects
sees us as competition, trying to put them
out of business. The contractors are con-
cerned that if we continue to restore old mills
like this one, we are going to hold back
progress—progress being, in a very myopic
sense, more new bulldings, such as those
beauties dotting Route 95.

“We have empty apartment houses here,
we have empty office buildings, we are build-
ing a ridiculous and empty Civic Center
(hockey rink, in parentheses) a hotel . . .
we have followed the Great American profit-
able scheme of taking land away from the
city, glving it to the federal government,
putting a highway through, putting the land
back into the public domain, and selling
it to the highest bidder. It's an unplanned
urban program, based on cost-accounting
about this city and this state.

“And so when we come alohg with social
accounting ideas this is a direct threat to
those people who see their very existence as
tied to cost-accounting factors. So of course
they . . . I won’t say they resent us . . .
they ignore us! Who are we? How could we
be anything to invest in?

“The state of Rhode Island suffers from
cultural lag."

And yet he perseveres. REDE survives,
somehow. Sometimes it does s0 only because
13 men and women do the work of 50, led
by Mr. Beckman, whose energy seems to
have no stopping point. He speaks of his
working day as ending at 10 p.m., but twice
we encountered him after all-night sesslons,
meeting another deadline at the 11th hour,

Why does he do it?
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“I was trained as a Boy Scout, in Buffalo,
New York, so I got a good taste of conserva-
tion and ecology as a youngster,” he said.
“Then I was tralned as an industrial de-
signer, and felt betrayed when I learned I
was only supposed to pretty up products so
they would sell. So I went back to Yale and
studied architecture, and felt betrayed for
the second time when I realized that archi-
itects were prettying up bigger products
called bulldings. . . ."

He quit architecture school and went to
work for designer George Nelson in New
York City, doing research. (“He was kind of
my teacher—one of the liberal-radical
thinkers In design.") He became a vice presl-
dent of George Nelson, Inc., was making a
lot of money, moved with his wife and chil-
dren from an apartment in Greenwich Vil-
lage out to New Canaan, one of those mani-
cured garden spots along the New York
City commuter lines—and then asked him-
self certain questions which have become
classies in Suburbia, USA:

“We did it wll, just the way soclety told
us to. I made money, the kids went to Tin-
kerbelle Nursery School; we were estab-
lished—and it made us feel a little sick, and
a little guilty. Was this it? What do you do
next?"

Next, as it turned out, was the Research
and Design Institute in Providence, in 1965,
and eventually a house on Halsey Street, one
of those handsome restored structures near
Benefit. He shares its three stories plus wid-
ow's walk with FElizabeth, born in Paris,
whom he secretly married when he was
teaching at Pratt Institute and she was one
of his students, and their children, Claire,
1014, who plans to be a poet or ventrilogulst
or “something to do with the stage."” Ken, 8,
who might be a designer or sclentist or ex~-
plorer or maybe a lawyer, and Adam, 6, who
leans toward archeology at the moment.

The New Canaan experience had lasted not
quite a year. But long before New Canaan
there had been another intellectual turn-
ing point, one which was to cast its shadow
all the way to that office in the CIC bulld-
ing and from there into a dozen states and
innumerable lives:

“We had our first child by the Lamaze
Method. I was in the delivery room, and
there I got my first taste of the counter-
culture, because that's what the Lamaze
Method is. The wife and husband are there
and cooperating, and the whole Victorian
thing went away. We had our child with dig-
nity and great joy and ceremony and hap-
piness, and that was the experience. I real-
ized suddenly, after leading a life for 31
years of phony tinsel, that life doesn't have
to be that way. I was in one culture and
suddenly I got a look at the other culture,
and I couldn’t go back.”

There are those who wish he would. There
were, some years back, a number of Junlor
League ladies who walked out on him when
he spoke to their meeting about the Lamaze
Method, showed them photographs of man-
gled bodies in Vietnam, and presented what
he calls his “pornographic slide show,” con-
sisting of advertisements from Life Magazine
with a commentary from him on the Freu-
dian symbolism of Coke bottles, cigars and
the like. (In fairness, the Junior Leaguers
have invited him back three times since
then.)

And there are those who hope he will stay,
even though he makes them damned un-
comfortable. Architect Philemon Sturges is
one of these.

Mr. Sturges’ Providence Partnership has its
offices just across the street from Mr, Beck-
man's, in another CIC bullding—the one with
the t fish-eye window in the middle of its
solid brick wall. Their proximity is philo-
sophieal as well, but their last joint profes-
sional venture left strains.

Mr. Sturges hired REDE as consultants for
““The Great Room" at North Kingstown High
School, that huge open-plan space which has
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created quite a stir in educational circles, for
which he was the architect. To make a long
story short, there were disagreements during
the collaboration, and now that the job
is done, each man thinks the other is claim-
ing too much of the glory.

Mr. Beckman raised hackles right from
the start on that job, according to Mr,
Sturges, by rushing down to North Kings-
town as soon as he was hired and arguing
forcefully for the open-plan idea, which in
fact had already been agreed upon. *In hind-
sight, I really don’t think he was aware that
so much planning had been done and that
everyone was on his side. He went down there
and started throwing flaming arrows in all
directions, and people sat back open-
mouthed,” Mr, Sturges said.

Gary Daughn, another architect in the
Providence Partnership, happens to be a next
door neighbor of Mr. Beckman's. “There's not
a damn thing he says that we wouldn't agree
with,” Mr. Daughn said. “Not a damn thing.
And yet there's a barrier between us; I don't
know whether it's personal or professional
or what.”

“I think part of it may be that he is out to
get the monument-builders,” Mr., Sturges
added. (It may or may not be relevant that
the architect of the mew welfare bullding
out at Howard—that “rusting tin can” Mr.
Beckman referred to earlier—is none other
than Philemon Sturges.)

“I know of several projects he could be
involved in in Rhode Island, if he didn’t
turn people off,” Mr. Sturges sald. “But then,
if he wasn't the kind of guy he is, maybe
he wouldn't get things done. REDE’s being
here has certainly had an effect on this office,
and I think on other offices, and regardless
of any personal feelings, it has been an in-
valuable asset to the community,

“Wherever Ron goes, he's going to be em-
broiled in controversy. He loves it. I think in
the long run, it's a positive, healthy thing.
Even though it drives me mad.”

Reflecting back upon his Junior League
speech, the one the ladies walked out on,
Mr, Beckman had said: “It was a very con-
:ruversial talk. And it was a hell of a lot of

un.”

It was in somewhat the same spirit, per-
haps, that we decided to name him our Man
of the Year—despite, we should add, a cer-
tain reluctance on his part: He was worrled,
when he learned what we were up to, that
concentrating on him would obscure the
important things the Institute is doing, that
we would ignore the contributions of other
talented people on his staff (which we have
done, with apologies), and that he would
come out sounding like “just another sour-
puss.”

But we had our reasons, they went far
beyond the obvious fact that his quotes make
“good copy,” and in due course we faced the
problem of how to portray him on the cover.

There was the image we finally chose, of
course; Beckman as a latter-day Moses stand-
ing atop the CIC building, pointing the way
to & new Promised Land. . . .

But another had occurred to us earller, a
possible view of the not-too-distant future:

Ron Beckman is standing on the roof be-
side the inflatable plastic bubble that is his
last refuge after selling the sixth floor, Some-
one has turned off the pump and the bubble
is slowly collapsing. He is simultaneously of-
fering to sell his shirt to the highest bidder
and throwing flaming arrows at the State
House, at Route 95, at the new health offices,
and perhaps at the Journal Building as well.

But, no. That image wouldn't do. He is not
merely a quixotic figure—we can't afford to
let him become that. Because the windmills
he is fighting are grinding people beneath
their millstones. And the wind is rising.
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THE GENOCIDE CONVENTION AND
EXTRADITION TREATIES

Mr. PROXMIRE. Mr. President, some
people who oppose the Genocide Conven-
tion do so, because they fear that Ameri-
can ratification of this treaty will mean
the extradition of American citizens to
such Communist countries as China and
Russia where they will be forced to stand
trial without any of the protections of
our Constitution. To determine if there
is any validity to this fear it will be help-
ful for us to objectively examine the
Genocide Convention and the extradition
treaties in force between the United
States and other nations.

Article VII of the Genocide Conven-
tion says that the contracting powers will
grant extradition in accordance with the
laws and treaties in force. The United
States presently has extradition treaties
with 87 foreign nations. These treaties
provide for extradition for many crimes,
but not for genocide. Also, we have no
extradition treaties whatsoever with such
countries as Russia, Communist China,
East Germany, North Korea, or North
Vietnam. No person can be extradited
from the United States to these Com-
munist nations for any crime. No person
can be extradited for genocide to any
of the 87 countries with which we have
extradition treaties until these treaties
are modified to include genocide. Such
action must be ratified by the Senate.

Mr. George Aldrich, Deputy Legal Ad-
viser to the Department of State, testi-
fied before a Foreign Relations Subcom-
mittee in 1970 that article VII of the
Genocide Convention will not compel the
United States to immediately renegotiate
its extradition treaties or to enter into
any new extradition treaties. Rather,
whenever the United States in the nor-
mal course of events decided it was in its
best interest to renegotiate or make new
extradition ftreaties, the United States
would seek to include genocide as one of
the crimes covered.

So we can reasonably assume, Mr.
President, that American ratification of
the Genocide Convention will not expose
Americans to extradition to Russia or
Red China. I call upon the Senate to
ratify the Genocide Convention.

THE PEACE CORPS REALLY
WORKS

Mr. HUMPHREY., Mr. President, last
week I spoke at some length about why I
thought the Peace Corps was an institu-
tion in need of our firm endorsement. I
urged the Members of this Chamber to
vote for a full funding of the Peace Corps
in recognition of the great work it has
already done and will continue to do.

Only yesterday, I received a letter
which describes in a most eloquent way
just why we need the Peace Corps. The
letter is an eyewitness report and the
message is clear. Mr. President, I ask
unanimous consent that this letter be
printed in the RECORD.

There being no objection, the letter
was ordered to be printed in the REcorb,
as follows:
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JANUARY 21, 1972,
Hon, HuserT H. HUMPHREY,
U.S. Senate, Old Senate Office Building,
Washington, D.C.

Dear SEnaTorR HUMPHREY: The attached
photo of my young Indlan frlend, Suba Rao,
is a success story. Suba Rao, along with his
father and two brothers, rely on five acres of
land to sustain their family of seven. This
lush sorghum crop ylelded over 100 bushels/
acre, a yleld which any American sorghum
farmer would envy. During the other months
of the year this family raises improved va-
rieties of rice and peanuts, with equally im=-
pressive yields. How did they do it?—with the
reliable flow of water from the Tungabhadra
Irrigation Project and the technical assist-
ance of a joint team of young Indian and
American agricultural extension workers.
The Americans were Peace Corps Volun-
teers—speclally trained in Eannada (the
language of Mysore State) and in the applied
sklills of land leveling, irrigation water man-
agement, and in the use of new seed va-
rieties, chemical fertilizers and insecticides.
This ‘“package of practices” has enabled
thousands of Indian farmers such as Suba
Rao to quickly learn to make the most pro-
ductive use of extremely limited land and
water resources.

I was among the first group of Peace Corps
Volunteers to work with farmers in the Tung-
abhadra Irrigation Project from 1966-68.
Subsequently two more volunteer groups
have been requested by the Mysore Agri-
culture Department to continue assisting in
this vital agricultural development effort.
Over half of the Tungabhadra's 1.2 million
acres of irrigable land is yet to be developed.

The reason I tell you this personal experi-
ence, which I belleve is representative of the
much needed work that thousands of other
volunteers have done and continue to do in
55 countries throughout the world, is be-
cause the continued viability of the Peace
Corps is in grave Jeopardy.

As you know, this year the President re-
quested you and your Congressional col-
leagues to appropriate a tight $82.2 million
to fund the Peace Corps in fiscal 1972. That
amount is $2.5 million less than the Peace
Corps budget appropriated by Congress in
1971. However, instead of approving this au-
stere 1872 budget proposal of $82.2 million,
Congress first passed an authorization bill
with a $77.2 million ceiling and then in
December, 1971, lowered that ceillng to a
meager §72 milllon., As you know, to date—
over six months into this fiscal year—Con-
gress has still not passed an appropriation
bill to fund the Peace Corps program for the
remainder of 1972.

A $72 million appropriation will undercut
the very essence of the Peace Corps program.
Such an action will result in:

(1) Recall of 4,000 of the 8,000 volunteers
now serving in the field.

(2) Total withdrawal in 15 of the 55 coun-
tries now served by the Peace Corps.

(3) Total cancellation of training pro-
grams for 2400 volunteers committed to
enter Peace Corps training between now and
June 30, 1972.

(4) Drastlc professional stafl reductions at
home and abroad.

Therefore, I urge you to carefully weigh
the unfortunate consequences of such a
meager appropriation. If you support the
kind of success storles that I have related
from my own experience as a volunteer, then
it is essential that you vote to appropriate
at least the original $77.2 milllon authorized
by Congress. A more responsible action would
be to persuade your Congressional colleagues
to appropriate the $82.2 million requested by
the President.

One final word. As a utility executive, both
the public and management I serve con-
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stantly demand that I apply a “cost/benefit
analysis” to every proposed fiscal action. As
I have already stated, my own experience
(and the collective judgment of other former
volunteers that I know) is that the Peace
Corps cost/benefit ratio is very favorable
measured in terms of productive develop-
ment reaped per dollar invested.

But we must not overlook the tremendous
benefits that America can gain from this
rather minor foreign relations investment
(in comparison with our defense and weap-
ons ald appropriations). The benefit is this:
Peace Corps Volunteers work at the grass
roots level—where 959 of the world’s popu-
lation i3 at. For over ten years volunteers
have bulilt an empathy, rapport and under-
standing of third world cultures that no
other American institution attempting to
foster American relations with the rest of
the world has ever achieved.

Through committed volunteerism coupled
with linguistic, cultural and skills training,
thousands of Americans llke myself have
begun to intimately learn some of the diver-
gent values, attitudes and aspirations held
by the vast majority of the world's popula-
tion. This I believe is a critical lesson for
Americans to learn. In spite of our current
technological and natural resource advan-
tages, America must face the hard reallty
that we are but a small segment of the
world’s global village. We simply cannot af-
ford to alienate ourselves from 95% of the
world’s people—the overwhelming grass roots
constituency.

The Peace Corps is by no stretch of the
imagination a “super” institution in its abil-
ity to meaningfully respond to the needs and
aspirations of this grass roots constituency.
But it is a successful start—a vital training
ground—if America is truly committed to
being a contributing member of the global
village.

Your active support and vote for an $82.2
million Peace Corps appropriation for fiscal
1972 will demonstrate your commitment to
this goal.

Sincerely,
WirriaMm S. SEELEY,
Administrator,
Environmental Regulation.

NATIONAL HUNTING AND FISHING
DAY—1972

Mr. McINTYRE. Mr. President, yes-
terday, I had the privilege of hosting a
meeting that will have profound impact
on the future of the sportsmen and non-
sportsmen alike in our Nation.

Leaders of more than half a hundred
organizations representing a broad range
of interest in the Nation came together
yesterday in the Senate Caucus Room to
make preparations for National Hunting
and Fishing Day on September 23 of this
year.

I ask unanimous consent that my re-
marks to this distinguished group be
printed in the RECORD.

There being no objection, the speech
was ordered to be printed in the REcorp,
as follows:

NarionaL HUNTING AND FISHING DAY

Not long ago, I came across four para-
graphs in a book which are particularly ap-
propriate to today's remarks by reading those
paragraphs:

“Today, both our physical and soclal en-
vironments have become deadly enemies.

“How did it happen? Obviously some of the
thlngs we've been dning to our environments

that seemed right all along must have been
wrong.

“We dldn’t reallze that each time we do
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something to the environment, it in turn
does something to us.

“Until each one of us understands that we
are not separate from our environments, but
part of them, we will fall to see the direct
relationship between our environments, and
our health, our behavior, and even our ability
to understand ourselves.”

Well, all along there were some Americans
who did understand. Some Americans who
long ago realized that Nature was not in-
exhaustible, that there existed in it a delicate
ecological balance that should not—must
not—be upset . . . and that man’s survival
and well-being—and the survival and tran-
quility of the society of man—depended upon
a wholesome respect, yes, and affection, for
that balanced ecosystem.

Ispeak of the outdoor sportsmen, of course,
those Americans who not only stand in awe of
Nature, but love it and are dedicated to Its
preservation.

It was they who—decades ago—sounded
early alarms about the raping of the land,
the pillaging of forests, the pollution of lakes
and streams and oceans, the indiscriminate
slaughter of fish and wildlife. And it was
they—even then—who were trying to do
something to stop it.

For a long time—a very long time—we
didn’t listen.

And for an even longer time we didn't
credit them with what they were doing . . .
doing for all of us.

And so, today, I am most pleased to host
this first meeting of the leadership of those
who want to recognize the many contribu-
tions of the outdoor sportsmen.

When the parades and the celebrations and
the open houses and displays mark the first
National Hunting and Fishing Day this year,
we can all look back and say: “This was the
beginning.”

I am particularly grateful to those of you
who came long distances to make your input
toward insuring success.

I began my own effort last summer, and I
know that many of you have worked on this
concept as long and as hard as I have.

In this regard, I'd like to pay tribute to
my friend and Congressional colleague, the
Honorable Robert Sikes. Bob's sponsorship of
the bill in the House has generated great
interest in that body for a national recog-
nition of the outdoor sportsman.

For myself, I've been truly gratified by the
hundreds and hundreds of responses that
have poured into my offices. From all across
the country, letters and telegrams have en-
couraged me to keep working for Congres-
sional approval of National Hunting and
Fishing Day.

Thirty three Senators have co-sponsored
the resolution, and the governors of nearly
two dozen states have declared hunting and
fishing days in the spirit of my resolution.

Our bill in the Senate is now before the
Senate Federal Charters, Holidays and Cele-
brations Subcommittee, chaired by one of
the co-sponsors of the bill, Senator Roman
Hruska. We are all hoping that the full
Judiciary Committee will soon consider the
bill.

I want you to know that I have also asked
the Postmaster General to Issue a stamp
commemorating National Hunting and Fish-
ing Day and honoring the efforts of outdoor
sportsmen in environmental protection, In
game management and in species preserva-
tion.

And so, gentlemen, I thank you again for
coming here to begin the planning for the
first National Hunting and Fishing Day.

I know that the time spent will be more
than repald by the public interest and ac-
clalm that the day will Inspire next
September.

Mr. McINTYRE. Mr. President, one
thing that is evident from yesterday’s
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meeting and from the interest that has
been shown for National Hunting and
Fishing Day is that all segments of the
society give it support.

The meeting established a Hunting
and Fishing Day 1972 Steering Commit-
tee to conduct the activities this year.
This committee is made up of representa-
tives from wildlife and environmental
groups, sportsmen, service, labor, forestry,
and recreational organizations.

I ask unanimous consent to include
the members of the Hunting and Fishing
Day 1972 Steering Committee in the
REecorp at this point.

There being no objection, the members
were ordered to be printed in the REec-
oRrD, as follows:

LisT oF MEMBERS
COCHAIRMEN

Thomas L. Kimball, Executive Director, Na-
tional Wildlife Federation.

Raymond C. Hubley, Executive Director,
Izaak Walton League of America.

BECRETARY

Charles Dickey, Promotion Director, Na-

tional Shooting Sports Foundation.
MEMBERS

Mrs. Donald E. Clusen, Director of Com-
mittee on Environmental Programs and Proj-
ects, League of Women Voters of the United
States.

Ted S. Pettit, National Conservation Direc-
tor, Boy Scouts of America.

Maxwell E. Rich, Executive Vice President,
Natlonal Rifle Assn. of America,

Sheldon W. Samuels, Director, Occupa-
tional Health, Safety and Environmental Af-
falrs, IUD, AFL-CIO.

William E. Towell, Executive Vice Presi-
dent, American Forestry Association.

Carl A, Troester, Jr. Executive Secretary,
American Assn. for Health, Physical Educa-
tion, and Recreation,

Douglas Trussell, Assistant Vice President,
National Assn. of Manufacturers.

Gordon K. Zimmerman, Executive Secre-
tary, National Assn, Conservation Districts.

Bodle McDowell, President, Outdoor Writ-
ers Assn. of America.

Forrest Durand, Executive Director, Inter-
national Association, Game, Fish and Con-
servation Commissioners.

Mr. McINTYRE. Mr. President, much
of the credit for the success of yester-
day's gathering goes to the Interim
Steering Committee which set up this
meeting.

I ask unanimous consent to include in
the Recorp at this point the names of the
Interim Steering Committee.

There being no objection, the names
were ordered to be printed in the REcorbp,
as follows:

INTERIM STEERING COMMITTEE

Chalrman, Daniel A. Poole, President, Wild-
life Management Institute.

Secretary, Cliff Morrow, Hunting and Con-
servation, National Rifle Association of Amer-
iea.

Ted S. Pettlt, Conservation Director, Na-
tional Conservation Committee, Boy Scouts
of America.

Dr. Richard A. Wade, Executive Secretary,
Sport Fishing Institute,

Willlam E. Towell, Executive Vice Presl-
dent, American Forestry Association.

Gordon E. Zimmerman, Executive Secre-
tary, Natlonal Assoclation of Conservation
Districts.

Mr. MCcINTYRE.

Mr. President, I
would like also to include in the REcOrD
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at this point a list of those in attendance

_ at the meeting, because it indicates once
again the scope of interest in this ef-
fort.

There being no objection, the list was
ordered to be printed in the REcorp, as
follows:

LisT OoF ATTENDANCE

Department of the Interior: Mr. Willlam
L. Colpitts, Fish & Wildlife Service.

Mr. Charles G. Carothers III, Speclal As-
sistant in the Office, of Fish & Wildlife
Service,

Bureau of Reclamation: Mr. Ottis Peterson,
Bpecial Assistant to the Commissioner.

Department of Agriculture: Dr. Richard
T. Marks.

Environmental Protective Agency:
Dick Haffman, Office of Public Affalrs.

Water Pollution Control Fed.: Mr. Leo
Weaver, Assistant Executive Secretary.

Mr. Philip A. Ridgely, Manager, Public
Relations.

Remington Arms Co., Ine., Mr. Clark G.
Webster, Manager, Wildlife Mgt.

National Marine Fisheries Service: Mr.
John B. Gottschalk Assistant to the Di-
rector.

Mr. Ben Schley, Special Assistant for Sport
Fisheries.

Archery Manufacturers Organization: Mr,
Doug Morgan, President.

American Pulpwood Assoclation: Mr. Rob-
ert E. Jones.

National Associaton of State Departments
of Agriculture: Mr. William. Stanwood Garth,
Executive Secretary.

FFA: Mr, Robert A. Seefeldt, Manager,

- FFA Contests & Award Programs.
m%l;:erican Forest Institute: Miss Phyllis A.

Wildlife Management Institute: Mr. Dan-
iel A. Poole, Mr. Lonnie L. Williamson, Edi-
tor, “Outdoor News Bulletin.”

'111'110 Wildlife Soclety: Mr. Lynn A. Green-
walt.

National Wildlife Federation: Mr. Philip A.
Douglas, Assistant to the Director.

Outdoor Writers Assoclation of America:
Mr. Bodie McDowell, President.

National Muzzle Loading Rifle Association:
Mr, Vaughn K. Goodwin, President.

AFL-CIO: Mr, Sheldon W. Samuels.

National Forest Products Assoclation: Mr.
John Koenig, Office of Public Relations.

The American Forestry Assoclation: Mr.
William E, Towell, Executive Vice President.

U.8. Army Corps of Engineers: Col. William
Barnes, Mr. Leverty, Mr. Crane.

Headquarters USAF: Mr. Walter W. Barrett,
Mr. John G. Tutko, Chief Hq. Recreation
Services.

U.S. Forest Service: Mr. Everett R. Doman,
Director of Wildlife Mgt.; Mr. Alex Smith,
Director, Div. of Information and Education.

American Forestry Association: Mr. Dick
Pardo.

Gulf & Caribbean Fisheries Institute: Mr.
Charles E. Jackson.

Navy Department: Mr, Ross Leonard, Head,
Fish and Wildlife Branch.

American Fisherles Society:
Clepper, Executive Secretary.

American Casting Assoclation: Mr. Clifford
L. Netherton, Mr. Jay C. Reed, Mr. C. Clyde
Newman, Delegates.

Natlonal Skeet Shooting Assoclation: Mr.
William E. Rollow, Director, Chairman Legis-
in.tlve and Governmental Relations Commit-

ee.

North American Wildlife Foundation: Mr.
C. R. Gutermuth, Secretary.

National Recreation and Park Association:
Mrs. Carol Bickley, Director, Division of Spe-
cial Programs.

National Association of Conservation Dis-
tricts: Mr. Gordon K. Zimmerman, Executive
Secretary.

Appalachian Trail Conference: Mr. Lester
L. Holmes, Executive Director.

Mr.

Mr. Henry
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National Shooting Sports Foundation: Mr.
Charles Dickey, Director of Promotion; Mr.
Warren Page, Executive Vice President.

African Wildlife Leadership Foundation:
Mr. John Rhea, Executive Director.

Sport Fishing Institute: Mr. Richard A.
Wade, Executive Secretary.

American Fishing Tackle Manufacturers
Association: Mr. John G. Zervas, Director,
Public Information.

Boy Scouts of America: Mr. Ted 8. Pettit,
Director of Conservation.

National Rifle Assoclation of America:
Maxwell E. Rich, Executive Vice President;
Frank C. Daniel, SBecretary; Cliff Morrow, Di-
rector, Hunting and Conservation; Jack Hess,
Director, Office of Public Relations; John
Alles, Bill Davidson, Steve H'nes, Robert
Joerg.

North American Falconers Association: Mr,
Charles W. Harry, Vice President,

Extension Service, USDA: Mr. H. G. Geyer,
Director, Natural Resources and Env. Im-
provement; Dr. Richard Marks, Extension,
Forester and Acting Wildlife Speclalist.

American Automoblle Assoclation:
Warren G. Stambaugh, Travel Editor.

Soll Conservation Service: Mr. Lawrence W.
Compton, Blologlst.

Mr. McINTYRE. Mr. President, I am
proud to say that at the present time
33 of my colleagues have joined in co-
sponsoring Senate Joint Resolution 117
which I introduced and which ecalls upon
the President to declare a National Hunt-
ing and Fishing Day. I ask unanimous
consent to include the names of these
Senators in the Recorp at this point.

There being no objection, the names
were ordered to be printed in the Recorp,
as follows:

List oF COSPONSORS

Mike MANSFIELD,

HUGH ScOTT.

ALAN BIBLE.

GaLE W. McGEE.

FranK E. Moss,

MIKE GRAVEL.

BoB PACKEWOOD,

TED STEVENS.

CLAIBORNE PELL.

PavuL J. FANNIN.

FraNK CHURCH.

Howarp W. CanNoON,

CLIFFORD P, CASE.

‘WALLACE F. BENNETT.

HueerT H. HUMPHREY.

James L. BUCKLEY.

Romaw L. HRUSKA.

WALTER F. MONDALE.

EpMUND S. MUSKIE,

BARRY GOLDWATER,

JouN L. McCLELLAN.

JanmEes B. PEARSON.

HaArRIsSON A, WILLIAMS, JR.

PETER H, DOMINICK.

QUENTIN N. BURDICK.

GLENN J. BEALL, JR.

CHARLES McC. MATHIAS, JR.

RICHARD 5. SCHWEIKER.

WirrLiam E. BRock II1

Davip H. GAMBRELL.

StrROM THURMOND.

JENNINGS RANDOLPH.

Norris COTTON.

Mr. McINTYRE. Mr. President, I wish
to acknowledge the efforts of Congress-
man Boe Sikes of Florida for his spon-
sorship of the Hunting and Fishing Day
resolution in the House of Representa-
tives. To date, 14 other Members of the
House have indicated their support of his
action by introducing identical resolu-
tions.

I ask that the Recorp show at this point
these Members and the resolutions that
they have introduced.

Mr.
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There being no objection, the names
and resolutions were ordered to be print-
ed in the Recorp, as follows:

NaMES AND RESOLUTIONS

Representative Bop BSmes, House Joint
Resolution 798.

Representative HamiLToN Fismz, Jr., House
Joint Resolution 815.

Representative Bos Casey, House Joint
Resolution 834.

Representative Tom Forey, House Joint
Resolution 846.

Representative GLENN M. AnpErsoN, House
Joint Resolution 861.

Representative Arserr H, QUIE,
Joint Resolution 871.

Representative Patrick T. CarFErY, House
Joint Resolution 890,

Representative FLETcHER THOMPSON, House
Joint Resolution 894.

Representative JosHvuA EILBERG,
Joint Resolution 918,

Representative Jorn R. Rarick, House
Joint Resolution 921.

Representative HarLEY O. StacGERs, House
Joint Resolution 926.

Representative EarLE Capery, House Joint
Resolution 929,

Representative James M. Hawrry, House
Joint Resolution 930.

Representative Ferwanp J. St GERMAIN,
House Joint Resclution 952.

Representative PHiLrr E. Rurpe, House
Joint Resolution 976.

Mr. McINTYRE. Mr. President, I am
also pleased to report that the Governors
of 23 States have proclaimed State Hunt-
ing and Fishing Days during 1971. In
some instances these proclamations
came through gubernatorial action and
in some instances through legislative ac-
tion.

I ask unanimous consent to include
this list of States who have proclaimed
National Hunting and Fishing Day in
the Recorp at this point.

There being no objection the list was
ordered to be printed in the REcorp as
follows:

House

House

LisT OF STATES

Arkansas by Governor Dale Bumpers,

California by unanimous passage of the
California Leglslature.

Connecticut by Governor Thomas J. Mes-
ki,

Delaware by Governor Russell W. Peter-
son,

Georgia by Governor Jimmy Carter.

Idaho by Governor Cecil E. Andrus,

Illinois by Governor Richard B. Ogllvie.

Iowa by Governor Robert D. Ray.

Eansas by Governor Robert Docking.

Kentucky by Governor Loule B. Nunn.

Louisiana by Governor John J. McKeithen,

Maine by Governor Eenneth M. Curtis.

Maryland by Governor Marvin Mandel.

Michigan by Governor Willilam G, Milli-
ken.

Minnesota by Governor Wendell R. Ander-
son,

Mississippl by Governor John Bell Wil-
liams.

Nebraska by Governor J. James Exon.

New Jersey by Governor William T. Cahill
(Oct. 9).

North Carolina by Governor Robert W.
Scott.

Ohlo by Governor John J. Gilligan.

Pennsylvania by Governor Milton Shapp
(Outdoor Sportsmen’s Day Sept. 26).

Tennessee by Governor Winfield Dunn.

Vermont by Governor Deane C. Davis.

Mr. McINTYRE. Mr. President, so that
further information may be available
about National Hunting and Fishing Day,
I ask unanimous consent to insert in the
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Recorp at this point material from a just
published fact sheet on National Hunting
and Fishing Day.

There being no objection, the fact
sheet was ordered to be printed in the
REcoRD, as follows:

NATIONAL HUNTING AND FISHING DAY

Historleally the joint activities of hunting
and fishing have been held in the highest
regard as a prime recreational activity. In
Feudal Europe hunting and fishing were held
to be royal sport reserved for the nobility.
As the Feudai Age passed from the scene,
one of the early concessions was the designa-
tion nf some game as being suitable for
pursuit by the Yeomanry and later ordinary
citizenry. In early America, game and fish
were a major and frequently the sole source
of food for the early settlers. The concern
of American pioneers for fish and game led
to the first American conservation laws. Early
leaders in the conservation movement such
as John Audubon, Theodore Roosevelt and
Gifford Pinchot, the originator of the word
conservation, came from the ranks of out-
doorsmen whose first interest was hunting
and fishing. Today, that trend continues.
With scarcely an exception, the most effec-
tive leaders In the fight to save the environ-
ment developed their dedication to the cause
from their early outdoor experiences In hunt-
ing and fishing.

Economiecally, some 50 million hunters and
fishermen spend 4 billion dollars annually In
pursuit of their avocation. Dollars that enter
the economy through such diverse channels
as transportation expenses, food, lodging,
and clothing, as well as the more direct cost
of equipment and license fees.

For many years, the only funds avallable
to Federal and State Governments for con-
servation of natural resources came from
special taxes and fees levied solely on hunt-
ers and fishermen. To date, some two and a
half billion dollars in tax and license fees,
over and above all other ineluding public tax
contributions, has been the sportsman’s spe-
cial financial contributions for the conserva-
tlon of our natural resources.

In view of these facts and others, Senator
Thomas J. McIntyre of New Hampshire and
Congressman Robert L. E. Sikes of Florida,
have introduced respectively to the US.
Senate and House of Representatives, joint
resolutions to declare the fourth Saturday
of September as National Hunting and Fish-
ing Day. Twenty-three states and one city
have issued such proclamations. Major con-
servationists and conservation organizations
enthuslastically endorse the concept of cele-
brating a National Hunting and Fishing Day
each year,

The purpose of such a celebration is to
call attention to the conslderable contribu-
tion hunters and fishermen make to our na-
tional welfare and introduce the nonhunting
public to the hunters and fishermen in their
community with the view of promoting har-
mony and a greater total public concern for
the conservation of natural resources and
the maintenance of a viable environment.

The maln thrust of this celebration is sug-
gested to be an open house hosted by local
sportsman’s organizations during which
graphic demonstrations of all club activities
is presented to the vislting public, including
such things as nature walks, habitat restora-
tion projects, hunting & fishing clinics, skill
demonstrations and particlpation. Themes,
programs and projects are suggested as those
falling best within the capabilities of the
separate clubs and organization.

Mr. McINTYRE. Mr. President, I be-
lieve the enormous support and effort in-
dicated by these facts is clear evidence
that National Hunting and Fishing Day
has come of age.

I hope that more of my colleagues will
want to join in sponsoring Senate Joint
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Resolution 117 to give further national
recognition to this activity.

I hope that soon the Judiciary Com-
mittee may be ready to report this reso-
lution and that we can move to action on
the floor of the Senate to adopt it.

Too many months, too many years,
too many decades have gone by without
suitable expression of appreciation for
the lasting contributions the outdoor
sportsman has made to a better world,
a cleaner world, a healthier world.

It is time we act to make our apprecia-
tion known.

MAHALIA JACKESON

Mr. HUMPHREY. Mr. President, I am
profoundly saddened by the death of
Mahalia Jackson, whose gospel songs
stirred the heart and conscience of every
American over the years. I have lost a
dear and kind friend.

The stilling of this warm, rich voice in
praise of God is a great loss to America
and the world. Her music of joy and
agony, hope and need, broke a silence of
communication that would otherwise
have surrounded so many of us—over-
coming that perennial barrier between
man and his Maker, as well as his fellow
man.

Truly a great lady, a human being with
soul, she gave of herself totally in service
to God and her people. She was a woman
of true beauty, because it came from her
heart. She served her Nation nobly in
healing the wounds of a divided society,
and in building bridges or understanding
and good will throughout the world. She
knew poverty and wealth, the ignominy
of discrimination and the praise of fame,
but she remained a genuine person, deep-
ly concerned to advance the equal op-
portunities that life should offer to every
American. I was honored to share in her
friendship.

Mahalia Jackson’s greatness is firmly
established in the world of musical artis-
try. But I shall remember her best for a
single song &t the funeral of Dr. Martin
Luther King, Jr. May that song now be
her promise: “Precious Lord, Take My
Hand.”

NURSING HOMES: A NEW
PERSPECTIVE

Mr. MOSS. Mr. President, Dr. Her-
bert Shore, executive vice president of
the Jewish Homes for the Aged is well
known to experts in the field of long-
term care. His involvement with care of
the aged can be measured in decades and
his facility in Dallas, Tex., enjoys an
excellent reputation.

Dr. Shore frequently communicates
with my Subcommittee on Long-Term
Care and often provides perspectives
which can only come from having an
active role in care for the infirm elderly.
His dedication to improving the quality
of life for nursing home patients makes
his comments especially helpful. For
these reasons, Mr. President, I ask unan-
imous consent to have entered in the
REcorD a copy of a letter which Dr. Shore
recently wrote to the Honorable Elliot
Richardson, Secretary of Health, Edu-
cation, and Welfare.

There being no objection, the letter
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was ordered to be printed in the Recorbp,
as follows:

NATIONAL ASSOCIATION OF JEWISH
HOMES FOR THE AGED,
November 18, 1971.
Hon. ErLLioT RICHARDSON,
Secretary, U.S. Depariment of Health, Edu-
cation, and Welfare, Washington, D.C.

DeAR SECRETARY RICHARDSON: I was pres-
ent at the Duke-AARP Conference and had
the privilege of hearing your remarks as well
as witnessing your introduction of Mrs, Ma-
rie Callender. I have also since heard Sec-
retary Veneman and Dr. Arthur Fleming
at the Annual Conference of the American
Association of Homes for Aging in Seattle.
Since Mr. Veneman's remarks so closely par-
alleled yours, I can only assume that the
positions being taken are the Department’s
policy re institutional care.

As one who has served as President of the
American Association of Homes for Aging
and of the Natlonal Association of Jewish
Homes for the Aged, I am writing to state
my concern with the posture the institu-
tion is being placed in and with the thrust
the Administration has taken relative to al-
ternatives for institutional care. I feel com-
pelled to share my views with you and ask
your indulgence in reading them.

The institution (nursing home—home for
aged) is not responsible for the present posi-
tion it finds itself in.

Until three or four decades ago, the in-
stitution, more specifically, the almshouse,
represented our major public policy for care
of the poor and infirm aged, and policy de-
velopment of the aged is a history of the
abandonment of that policy.

The emergence of the philanthropic or
voluntary home was essentially the first step
in the effort to abandon the public institu-
tion made on behalf of the “deserving poor”
and sometimes the not-so-poor, aged.

The first step in the effort to abandon
the public institution was the movement for
“old age pensions” and *“social security”
which was “a revolt against institutions as
a welfare resource.” What we succeeded In
doing was to transfer responsibility for care
of a very high proportion of the institutional-
ized aged from public institutions, and to a
lesser degree, from philanthropic institutions
to proprietary institutions, which either
had not existed or were of no significance
before.

The large public institution did not dis-
appear, although it has changed its name
and its function, but a new institutional
resource was added to help serve “soclal se-
curity (and Ilater old age assistance)
paupers”. We brought into existence in-
stitutions where the cost of care equals the
old age assistance check—abolishing the
“lease-out” system of care of the poor. Lack-
ing a decent social policy for the aged society
drives out the remnants of the soul of the
institutionalized old person while it barely
keeps his body alive.

Fifty years ago discussions of institutions
included a sectlon on the “sick bay”, “in-
firmary” or “nursery”, but these were pe-
ripheral. With the advent of antiblotics and
tranquilizers, we have made them central.
Over the long run, the basic function of
institutions for the aged has increasingly
changed from care of the poor to care of the
sick. We, increasingly, define and classify
institutions along the single dimension of
the health services they offer. Institution-
alized aged are no longer poor therefore de-
fective, we treat them as sick and therefore
invalid.

It i3 the absence of a national polley for
long term care that has cast the institution
into its present mold. It is the wholesale
dumping of patients from state mental hos-
pitals into nursing homes so that states can
use the federal funds rather than their own;
that has contributed to the problem.

It is the lack of understanding that hous-
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ing without services (as FHA insisted they
be built) is a disservice to the aged and
contributes to the misuse of nursing homes.

It is lack of adequate welfare payments
that actually depress standards of care. The
elderly are the victims, caught in a vicious
trap between state financing and lack of ade-
quate resources. Sources of payment nNow
dictates the kind, quality, quantity and
geography of care.

Alternatives to Institutional care are
needed. A great host of services to aged In
their own homes and In congregate care
homes must be developed but this will not
in any way change the fact that at some
point the aged need a complex of services
available only in an institution. Yes, we
need better utilization. I am also opposed
to unnecessary institutionalization, but I am
not opposed to the institution as a valid
resource.

My experience has shown me that there Is
a great amount of pathology {physical and
psychological) in the aged who seek Institu-
tional care.

I am indeed pleased with President Nixon's
program. It is a good beginning, but only a
beginning. Hopefully the White House Con-
ference can build on this and will define a
real national policy on long term care.

The problems of the aged in America's
Nursing Homes will not be solved with addi-
tional programs of inspection and enforce-
ment. Necessary as it is to enforce fire and
safety codes, the aged will be best served
when government, the providers and the
public can agree on a program that will
include: 1. The aged must be elevated from
second class citizens and ‘“castofis” to a
proper place in our society—one of dignity
and worth; 2. Those who have most direct
contact with the residents, the aides, malds
and waltresses; those who traditionally per-
form the closest and most intimate service
need the greatest amount of training and
preparation for their job; need continuing
support; need understanding of the patient
and their special role in meeting his need
and they need a great deal of recognition
for their performance. The bulk of all money
spent and the thrust of all attention must
be almed at this level of employee. A whole
host of innovative approaches to pre-service,
in-service and on the job training must be
developed if we are to achieve any success in
improving patient care.

This is the key to improving care if it is
to occur at all.

Recognize that provision of care is total—
that meeting the medical, nursing and health
needs, though important and essential for
the chronically i1, aged and vulnerable pop-
ulation in Nursing Homes, must be matched
with massive programs to meet the social and
personal needs of the aged.

Inspections that shuffle papers, escalate and
increase paper work, test the degrees of water
and nitpick conditions of safety, though im-
portant, cannot and will not make the differ-
ence as to what does the older persons have
to look forward to each day; is there rea-
son, meaning and purpose in his existence;
a reason to get up? Will he have someone to
interact with? Something to do? People who
care? Unfortunately the social components
are not considered. We are told we do not
know how to measure them or pay for them
yet they are just as necessary If the indi-
vidual is to live and not merely exist. No
amount of inspectors can improve stand-
ards and services as long as payments are in-
adequate. Welfare rates actually depress
standards. In essence, the communities are
subsidizing the States because they refuse
to pay the true cost of care but rather pay on
a system of rates that the Welfare Depart-
ment sets. They demonstrate the level of
care and the rate of payment. Their orien-
tation 1s strictly a limited nursing care pro-
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gram. Inadequate reimbursement begets in-
adequate service.

No amount of inspection, no plous mouth-
ing will change this.

I am concerned with the posture that in-
dicates that the “nursing homes be a last
recourse”,

As long as nursing homes are viewed in
this perspective and the image is one that
relegates the nursing home out of the main-
stream of appropriate resources, nursing
homes will continue to be the Siberias, the
warehouses for the dying, etc.

If, however, the nursing home is in fact
viewea as an important and necessary spe-
cialized recourse, we will begin to achieve the
aspirations of the President's program.
Rather than the place to go because there is
no other place, the aged should go to nursing
homes because no other place in the com=-
munity can match it in its specialized pro-
gram and ability to care for the aged.

In your remarks you mentioned that 2000
facilities voluntarily withdrew from the
Medicare program. While many may have
withdrawn because they could not meet the
Federal standards, hundreds upon hundreds
withdrew because they could not live with
the systematic dismantling of the program
by rules and regulations, hospital auditing,
denial of claims and administrative abuses
that made it impossible to stay in the pro-
gram.

When the Medicare legislation pased, there
were no “Extended Care Facllities” in ex-
istence; it was the natlons skilled nursing
homes that met the challenge, that enabled
the program to be launched because they
firmly believed that the aged had a right to
use these benefits.

It has always been the nursing homes that
have adapted to the existing and changing
Federal programs through Kerr Mills, Vendor
Medical programs and now Medicald. It is
these same nursing homes that are constantly
being cut back in payments for service. HR 1
in its present form will again reduce benefits
for the medicald reciplents in Nursing
Homes compounding confusion and creating
further havoc for the older person and pro-
vider alike,

There are no simple answers to this highly
complex problem. It will take more than
inspectors, more than alternatives to insti-
tutional care, more than a single study of a
Florida Nursing Home.

We are delighted with the appointment of
Mrs. Callender and look forward to an oppor-
tunity to work with her and with you toward
a solution and a positive program and na-
tional policy. I pledge the support of the Na-
tional Association of Jewish Homes for Aged
in working with you.

We have a long and proud tradition, as ac-
countable, responsible community supported
facilities. We have attempted to provide
leadership and will continue to do so, not as
the last recourse, but as specialized facili-
ties rendering a vital and necessary service
to the aged today and tomorrow.

Sincerely,
HersBerT SHORE, Ed. D.,
Ezecutive Vice-President.

THE WAR GOES ON

Mr. MOSS. Mr. President, I listened
intently, as did other Americans, cour-
tesy of nationwide TV, to the President’s
political statement outlining the Ameri-
can peace offer to Hanol. I was disturbed
by the recitation of the many secret trips
Henry Kissinger had made, in an effort
to reach an agreement with North Viet-
nam to end the war. Why were these at-
tempts not made public earlier? While
the administration has been closely
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guarding its secret, the world has con-
tinued to blame the war on the United
States. If these offers had been made
publie, world opinion could have focused
earlier on Hanoi and the United States
would have been given credit for trying
to end the fighting.

I was more disturbed, however, by the
President’s recitation of failure. The war
still goes on today. The President's
speech was truly a triumph of form over
substance. We were simply told Mr. Nix-
on’s negotiations have not been work-
ing, his proposals have made no differ-
ence, they have not achieved peace.

The key to ending the war is not the
administration’s shell game peace plan.
We must set a definite date for the com-
plete withdrawal of American forces from
Vietnam. I believe that only the actual
setting of a date for withdrawal and the
end of bombing will bring our men and
prisoners home.

A Washington Post editorial of Jan-
uary 27 entitled “Vietnam: The Same
Old Shell Game"” gives an excellent sum-
mary of the administration’s shopworn
peace plan.

I recommend this penetrating editorial
to my colleagues, and ask unanimous
consent that it be printed in the REecorb.

There being no objection, the editorial
was ordered to be printed in the Recorp,
as follows:

VierwaMm: THE SaME OLp SHELL GAME

Those who value form over substance may
find a political triumph in Mr. Nixon's new
“Plan for Peace' In Indochina—a veritable
political master-stroke, courtesy of nation-
wide TV. Senator Mansfield, for example,
halled it as a long step forward; Senators
Muskie and Humphrey welcomed it as a new
initiative. The President himself called it
“generous,” as if generosity had any place in
our dealings with a ruthless and relentless
adversary. Republican sympathizers are de-
lighting in the way the rug Is supposed to
have been pulled from under those who
have been advocating a “date certain™ for
our withdrawal in exchange for our prison-
ers of war—on the theory that this is what
the President has been secretly offering. This
is what was meant to dazzle us—along with
the drama of Dr. Kissinger's thirteen trans-
atlantic trips, the secret dealings, the sur-
prise. We are meant to believe, in short that
the President has “gone the extra mile for
peace” and that whatever happens next—
continued impasse, & new Communist of-
fensive, an increase in Ameriac casualties, a
prolonged, open-ended war—is not his fault.

Well, you can make the argument that it
is Hanoi’s fault, or even that the whole war
is Hanol's (or Peking's or Moscow's) fault,
and not gain much by doing so. You can
prove, as Mr. Nixon did, that the enemy has
been duplicitous, but that is hardly a rev-
elation. You can assert that Mr, Nixon has
tried what some of his critics have long been
urging him to try, but even if that were so
(which it isn't) it doesn't help much when
it doesn’'t work—except perhaps at home, po-
litically for a time. The fact of the matter
is, of course, that there is drama in the un-
velling of a secret peace initiative and a little
vindication, perhaps, and not much else—
not even, in this case, much surprise.

Last November 12, just about the time
when Dr. Kissinger was busiest on his Pari-
siene rounds, the President was asked if he
had any reason for encouragement concern-
ing prospects for release of our POWs, and he
replied: “No reason for encouragement that
I can talk about publicly. I can say, however,
that we are pursuing this subject, as T have




January 28, 1972

indicated on several occasions in a number
of channels . . .” So the likelihood of pri-
vate dealings was always there and the real
surprise is in the terms the President was
offering “the other side”; there is, in fact,
no better way to measure the significance
of the President’s hitherto secret “plan for
peace” than by comparing it with one he
was proposing publicly In October, 1970—
when there were 384,000 American troops in
Bouth Vietnam. At that time, Mr. Nixon
announced that the United States would offer
in Paris a plan for:

“An agreed timetable for complete with-
drawal as part of an over-all settlement’;

An immediate and unconditional release of
all prisoners of war held by both sides;

A fair political solution, which would “re-
flect the existing relationship of political
forces” in South Vietnam. The U.S., he sald,
would abide by the outcome (whether one
reached by negotiation or election, he did not
specify) and he added that “we know that
when the conflict ends, the other side will
be there, and the only kind of settlement
that will endure is one both sides have an in-
terest in preserving (In other words, an
eventual piece of the actlon in Salgon was
held out to the Communists);

An Indochina peace conference, to negoti-
ate a wider settlement which would be guid-
ed by the terms of the Geneva Accords of
1954 (Vietnam) and 1962 (Laos).

A cease fire, to be internationally super-
vised.

That, then, was the Nixon peace plan fif-
teen months ago, publicly put forth in Paris.
What is essentially new or different about the
one Dr. Kissinger has been pushing secretly?
Essentially nothing, except that elaborate
election machinery has been added—an elec-
toral process made in America, rooted in
democratic institutions which are alien to
the Vietnamese, and one to which Hanol has
been consistently hostile. That, and an eye-
catching deadline of six months for U.S.
troop withdrawal, which is about as uncer-
tain a “date certain” as could be devised,
depending as it does on an agreement not
Just on prisoner exchange, as the President’s
leading critics have proposed, but on work-
ing out the incredibly difficult details of a
cease fire and an election procedure.

This, we are asked to belleve, is a new peace
plan whose unilateral, public disclosure is
likely to break the impasse with Hanoi. This,
we are told, is progress, when in fact it is
more of the same old shell game. It may work,
for a time, for as this game has been played
with the Vietnam war over the years, the
hand of a government in possession of a se-
cret and in command of prime time has
proved more often than not to be quicker
than the eye. But the real news here is not of
& new peace plan, or even of an earnest secret
initiative. What the President told us Tues-
day night was nothing more or less than
that he and Dr. Kissinger have been privately
pressing upon Hanol a rather shopworn peace
plan, only slightly refurbished, and that over
& period of 30 months they have been had; he
is telling us that he still wants it done the
American way and that the North Vietnamese
are still not buying it; he is telling us that
negotiation isn't working, and that this, by
his own admission leaves the alternative of
“Vietnamization" which he is frank enough
to describe as the “long voyage home."”

So unless there is a lot the President isn't
telling us, we are just where we were before
we learned of Dr. Kissinger's secret travel:
still insistent on having it our way; still
counting on the North Vietnamese to aban-
don the goals of some forty years of fighting;
still unwilling to act upon the President’s
own, public estimates (also offered in Oct.,
1970) that the “South Vietnamese have
gained the capability to handle the situa-
tion"—and with less and less to offer, as our
ground forces shrink, in exchange for our
prisoners of war.
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SET-ASIDE PROGRAM A FAILURE—
SECRETARY BUTZ MUST ACT TO
AVOID ANOTHER GRAIN SURPLUS
IN 1972

Mr. HUMPHREY. Mr. President, I
originally introduced Senate Joint Reso-
lution 172 last November as a companion
measure to S. 2729, the Strategic Stor-
able Agricultural Food Commodities Act
of 1971.

At that time I said:

If enacted, S. 2720 would give the Secretary
of Agriculture authority and require him to
buy sufficient wheat and feed grains at prices
approximating $1.20 a bushel for corn and
$1.40 a bushel for wheat to 1ift market prices
close to those levels, * * *

If passed In the next 6 weeks (8. 27208)
would increase the market value of the 1971
crops of wheat and feed grains about $1.56
billion. A similar increase would apply to the
1972 crops.

At that time my staff estimated the net
additional fiscal year 1972 cost of creat-
ing a strategic reserve under S. 2729, at
about $300 million.

We had an opportunity to create a
strategic reserve which would have con-
tributed to stabilizing consumer supplies
and increasing farm income by $1.5 bil-
lion at a first fiscal year cost to the Gov-
ernment of $300 million. I regret that the
administration opposed this and we were
unable to take the needed legislative
action.

We recognized, however, that passage
of 8. 2729 by itself would not provide a
long-term solution to the economie prob-
lems facing grain producers. We con-
cluded that unless more effective adjust-
ment programs were developed to restrict
1972 production of wheat and feed grains,
production would again be excessive.
After consulting with farm leaders, I
introduced Senate Joint Resolution 172
as a companion measure to S. 2729, re-
quiring the Secretary of Agriculture to
return to the 1965 base acreage adjust-
ment program for feed grains and estab-
lish a voluntary additional set-aside pro-
gram for wheat.

Several developments have occurred
since November 10, 1971. The House
passed a grain reserve bill containing a
mandatory requirement to increase 1971
and 1972 wheat and feed grain loan rates
by 25 percent.

On December 15, 1971, the Subcom-
mittee on Agricultural Production, Mar-
keting and Stabilization of Prices, of
which I am a member, held an executive
session and unanimously reported the
bill to the full Senate Committee on
Agriculture and Forestry. Although con-
siderable pressure was exerted, the full
committee was unable to act upon the
bill before adjournment last December.
But the chairman of the committee,
Senator HErRMAN TALMADGE, said he would
move on the bill as soon as possible in the
next session, and he kept that promise.
One day of hearings were held on HR.
1162 and Senate Joint Resolution 172
and all of the major farm and com-
modity organizations, with the excep-
tion of the Farm Bureau, indicated their
support of these bills. Secretary Butz ap-
peared and indicated his strong opposi-
tion to the bill, especially those provi-
sions which would have provided for an
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increase in loan rates for wheat and feed
grains. Two days following these hearings
the full Committee on Agriculture met
and voted down H.R. 1163 and tabled my
Senate Joint Resolution 172 as amended.
Hearings were scheduled on the latter
for next Monday, January 31, 1972.

Yesterday, USDA released the planting
intentions report which indicated that
producers plan to plant over 70 million
acres to feed grains this year. Instead of
the 15 to 20 percent reduction in acreage
that the administration was hoping to
get under their announced set-aside pro-
gram for feed grains, they got less than
4 percent. Unless prompt action is now
taken by Secretary Butz to drastically
reduce these plantings we will produce
close to 200 million tons of feed grains
this year, or about 30 million tons more
than we need, which would be added to
carryover stocks. Another carryover this
year on top of the one we had last year
will drive feed grain prices so far down
they will have to look up to see bottom.
And, of course, such a market condition
will economically destroy our Nation's
grain producers.

Mr. President, following the defeat of
H.R. 1163 earlier this week, the further
delay I encountered regarding action on
Senate Joint Resolution 172 as amended,
and the planting intentions report of
yesterday, I have concluded that only
prompt action by Secretary Butz can now
avoid a disastrous situation occurring in
our Nation’s grain producing areas,

Signup begins next Thursday for the

1972 feed grains program and there ob-
viously is not time enough for Congress
to take any action to force Secretary
Butz to move. He has all the authority he
requires to move administratively and
should do so immediately, He has op-
posed all of the suggestions made by me
and others here in the Congress con-
cer';ning this situation, so now let him
act.
_ I have written to Secretary Butz urg-
ing him to move promptly and also have
written to Chairman TaLmapce indicat-
ing that I do not intend to pursue enact-
ment of my Senate Joint Resolution 172,
as amended, any further, since it is ob-
vious that time has run out for Congress
to act. The ball is in Secretary Butz’
court where he insisted it be. Now let us
see what he does with it.

Mr. President, I would like to ask
unanimous consent to have my letters to
Secretary Butz and Chairman TaLmapce
placed in the Recorp at this point.

There being no objection, the letters
were ordered to be printed in the Recorb,
as follows:

U.S. SENATE,
Washington, D.C., January 28, 1972.
Hon, HERMAN E. TALMADGE,
Chairman, Committee on Agriculture and
Forestry, U.8. Senate, Washington, D.C.

Dear Mr. CHAIRMAN: In view of yesterday’s
planting intentions report which indicates
that producers are planning to plant in ex-
cess of 70 million acres of freed grains this

ygear, I have written to Secretary Butz urging
him to take immediate action administra-
tively to reduce plantings to insure a pro-
duction level that will not exceed 175 mil-
lion tons of feed grains. Also in view of the
fact that the Secretary has all the authority
he requires to accomplish this goal adminis-
tratively, and the fact that program sign-up
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begins next Thursday, February 3, 1972, it is
essential that he act immediately.

I do not feel there is sufficient time for
the Senate Agriculture Committee and the
Congress to act upon my amended resolu-
tion S.J. Res. 172. Therefore I question how
productive next Monday's hearings will be,
when action on this matter is needed im-
mediately and cannot walt for the Commit~
tee and both chambers of Congress to act.

I think it would be better for the Com-
mittee, either by letter or by a “Sense of the
Senate” resolution to urge Secretary Butz
to take the action required administratively—
and immediately to achieve the 170 million
ton production goal desired.

1 personally do not intend to pursue én-
actment of S.J. Res. 172 as amended any
further. Therefore I will not be appearing
at next Monday’s hearing nor will I be
submitting a statement.

Both S.J. Res. 172 and 8.J. Res. 172
amended were proposed by me as a compli-
mentary measure to H.R, 1163. I sald from
the very beginning of the discussion regard-
ing the current grain crisis, that we needed
both H.R. 1163 and S.J. Res. 172, Enactment
of HR. 1163 would have given the Becre-
tary the “reserve inventory” authority he
needs to minimize the hazards of estimat-
ing production levels and would have re-
quired him to increase loan levels In an ef-
fort to substantially increase crop values
and market prices for producers.

The “‘greater incentive to plant” conditions
that such loan rate Iincreases admittedly
might have created would have been pre-
vented by enactment of S.J. Res. 172, which,
as you know, would have required adoption
of more effective production control pro-
grams for 1972. Had both of these measures
been enacted, 1971 and 1972 wheat and feed
grain crop values would have been increased
by a total of almost $3 billion and with no
additional costs being incurred by the gov-
ernment in the long run, Unfortunately, I
don’t believe the Committee, during its con=-
sideration of these measures last Wednesday,
understood the inter-relationship of these
two measures.

With the killing of H.R. 1163, enactment of
my amended 8.J. Res. 172 would still be im-
portant, especially if time were available to
implement it. However, taking action on that
alone—elther administratively or legislative-
1ly—would still leave the need, in my judg-
ment, for legislation to authorize the estab-
lishment of grain reserves and for improving
the income of grain producers by increasing
loan rates. Wednesday's action by the Com-
mittees was a major economic blow to our
nation’s grain producers. I don’t know
whether the Committee at this point is open
to any compromise or not. But I do know ac-
tion must be taken promptly by Secretary
Butz to reduce feed grain plantings substan-
tially. I hope you will join me in urging him
to take immediate administrative action to
achieve that goal.

Sincerely,
HuserT H, HUMPHREY.
U.S. SENATE,
Washington, D.C., January 27, 1972.
Hon. EarL L. BuTz,
Secretary of Agriculture,
Washington, D.C.

Dear MR. SecreraRY: In view of today's
planting intentions report which indicates
that producers are intending to plant in ex-
cess of 70 million acres of feed gralns in 1972,
I urge you to take steps administratively to
reduce plantings under this year's set-aside
program for feed grains.

Unless immediate action Is taken to sub-
stantially reduce these plantings, we will end
up with almost 200 million tons of feed grains
instead of the 170 million tons desired.

As you know, I have been urging that we
return to a base-acreage program for feed
grain since last summer. The set-aside pro-
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gram approach is too loose and provides for
too much production slippage to rely upon it.

Since my urgings and recommendations
have thus far been ignored by the Depart-
ment regarding these program changes, X
hope you will now take immediate action to
reduce plantings under the program to a pro-
duction level not to exceed 170 million tons.

In view of the fact that sign-up for this
year's program is due to get underway next
Thursday, February 3, 1972, I believe it is
essential that you move administratively—
and immedlately—to make the changes re-
quired. Although I have legislation still
pending before the Senate Agriculture Com-
mittee which, if enacted, would require you
to make these type of changes, it is now ob-
vious that there is not enough time for Con-
gress to act. Therefore, I agaln urge you to
exercise your authority to make the neces-
sary changes and not walt for Congress to
require you to do so.

With every good wish, Iam

Sincerely,
HuserT H. HUMFPHREY.

EXPECTED NORTH VIETNAM
OFFENSIVE

Mr. CRANSTON. Mr. President, on
Wednesday, the day after the President
unveiled his secret Vietnam peace plan,
I expressed on the floor of the Senate my
fears that the President may have decid-
ed to “go public” at this time partly in
an effort to prepare the American pub-
lic for a renewed escaiation of the fight-
ing in Indochina.

I also pointed out that the President’s
so-called peace plan was not a peace plan
at all because it was not realistically for-
mulated to be accepted by the other side.
Only a plan conceivably acceptable to
both sides in a war as a basis for negotia-
tions, bargaining, and compromise legit-
imately deserves to be called a peace
plan.

A major sticking point in the Presi-
dent’s proposals, “Catch 22,” is his de-
mand for a general cease-fire encom-
passing all fighting forces throughout all
of Indochina. I said at the time that it
was quite clear that the North Vietnam-
ese would not accept such a demand.

On Thursday morning, the Los Angeles
Times carried an account of the same
views as those expressed by others.

In a page 1 article, the Washington
Bureau Chief David Kraslow, an ex-
tremely well-informed and perceptive re-
porter, disclosed that:

The major offensive apparently being
planned by North Vietnam was an impor-
tant element in President’s Nixon's decision
to surface the secret efforts to negotiate an
end to the war.

He goes on to point out that:

Some knowledgeable observers feel that the
timing and tone of the President’s speech
Tuesday night and Kissinger’s press confer-
ence Wednesday were in part an effort to
prepare the American public for the pos=
sibility of bad news on the military front
in Indochina.

Mr. Kraslow also notes that the im-
pending Tet offensive “probably ex-
plains why the North Vietnamese ignored
the eight-point peace plan the U.S. of-
fered secretly last October.”

Mr, President, I ask unanimous con-
sent to have printed in the REcorp at
this point an article from the January
97 issue of the Los Angeles Times head-
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lined, “Expected North Viet Offensive
Key to Timing of Speech.”

There being no objection, the article
was ordered to be printed in the RECORD,
as follows:

ExpecTED NORTH VIET OFFENSIVE KEY TO

TIMING OF SPEECH

(By David Kraslow)

WasHINGTON.—The major offensive appar-
ently being planned by North Vietnam was
an important element in President Nixon's
decision to surface the secret efforts to nego-
tiate an end to the war.

The offensive, which American officlals ex-
pect around the beginning of the Tet new
year perlod on Feb. 15, also probably ex-
plains why the North Vietnamese ignored
the eight-point peace plan the United
States offered secretly last October.

For one thing, that plan contains a provi-
sion for a cease-fire in place and that obvi-
ously would bar a Tet offensive.

But the current interplay of diplomatic
and military factors—even without consider-
ing the growing domestic pressures on Mr.
Nixon to resolve the Vietnam issue as the
presidential election approaches—is far
more complex.

There is strong reason to believe that the
Administration is assessing the current situa-
tion and enemy motivations in the context
of what happened almost exactly four years

The Communists uncorked a massive Tet
offensive to demonstrate their disruptive
capabilities in South Vietnam, and then
agreed to participate in peace talks in Paris
in a stronger bargaining position than they
were in before the offensive

An authoritative view ls that the North
Vietnamese are now preparing a military blow
for the same two reasons they did in 1968:

1.—Make the maximum effort for a military
victory that would topple the government of
President Nguyen Van Thieu and therefore
obviate negotiations with the United States.

2. —If a knockout blow cannot be delivered,
cause so much damage—including blemish-
ing Mr, Nixon's prestige—that the Commu-
nist side can return to the negotiating table
with the ability to bargain from greater
strength.

The clear suggestion of such a scenario
came at a press conference Wednesday from
Henry A. Kissinger, the President’s national
security adviser and the man who met se-
cretely in Paris 12 times with Hanol's top
negotiators.

“, .. We belleve that we can contain the
offensive,” Kissinger said, “and it is even
possible, maybe even probable, that the rea-
son they make the offensive is as a prelude
to a subsequent negotiation. This . . . was
their pattern in 1968.”

Kissinger then sald that uncovering the
secret negotiations was in part “an attempt
to say to them once again, ‘It (the offensive)
is not necessary. Let's get the war over with
now.' "

At another point Kissinger remarked that
the enemy's response to “‘the most sweeping
offer” the United States had made (a refer-
ence to the elght-point plan) “was a massive
step up in their infiltration and a move to-
ward a military solution.” '

If a repetition of the 1968 scenario is what
the North Vietnamese have in mind, there
is 1ittle reason to belleve they will be deterred
from that course by the President's decision
to broadcast the fact and some of the sub-
stance of the secret talks or by Kissinger’s al-
most plaintive plea that an offensive isn't
necessary.

Considering the history of the Vietnam ne-
gotiations, it was uncharacteristic for North
Vietnam to have left the President’s latest
peace proposal on the table so long without
a formal response.

In some informed quarters, that behavior
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would be consistent with a plan to come back
to the negotiating table to bargain on that
proposal if the offensive falls short of total
victory.

There also is reason to believe that the Ad-
ministration expects some setbacks to South
Vietnamese forces in a major Communist
offensive.

Some knowledgeable obsérvers feel that the
timing and tone of the President’s speech
Tuesday night and Kissinger's press confer-
ence Wednesday were in part an effort to pre-
pare the American public for the possibility
of bad news on the military front in Indo-
china.

Observers took special note of Mr. Nixon's
warning that he will “fully meet my respon-
sibility as commander in chief” If the North
Vietnamese “answer to our peace offer is to
step up their military attacks.”

The President has a record of implementing
warnings he has issued on the Indochina war,
and there is no reason to expect him to de-
viate from that record if the enemy launches
a big offensive.

Officials declined Wednesday to discuss how
the President might respond militarily. His
options are obviously limited by the con-
tinued withdrawal of American troops, but
officials were not ruling out heavy bombing
of North Vietnam as part of the President's
response.

Although the Communists would object to
a cease-fire if they have a TET offensive in
mind, the question of a cease-fire has longer-
range import in connection with a negoti-
ated settlement and the political debate In
this nation.

Kissinger sald Wednesday that while the
two sides “may well differ about how we de-
fine the cease-fire,” he insisted that the cease-
fire has not been *‘a contentious issue” in the
secret negotiations.

One informed source who had long urged
Mr. Nizxon to offer a cease-fire before the
President finally did so publicly in October
1970, said the Communists would stand to
lose it they accepted a cease fire today. He
sald he belleved the all-Indochina cease-fire
is still much an issue.

In any event, the guestion is largely aca-
demic in the short term if the North Viet-
namese are committed to an offensive soon.

Although Kissinger stressed that the Pres-
ident's disclosures Tuesday would have no
impact on his plans to visit China Feb. 21 to
28, there will be no surprise in the presiden-
tial party iIf major fighting oceurs in Vietnam
while Mr. Nixon is in China.

MAHALTA JACKSON

Mr. WILLIAMS. Mr. President, death
has claimed Mahalia Jackson, a woman
revered in America and throughout the
world.

Her singing entertained millions. It is
not much of an exaggeration to say that
she did have “the whole world in her
hands” when she performed.

Most certainly, this was because her
performances went far beyond entertain-
ment in its usual sense. Mahalia Jack-
son had the ability to inspire people; to
make those who heard her feel a little
better.

But the respect—in fact awe—that so
many people felt for her did not stem
solely from her role as a consummate
performer. She was a great human being
who seemed surrounded by an aura of
dignity that the strength of her person-
ality created.

Mahalia Jackson was a leader, both
on the stage and in life. She devoted
tremendous and lifelong efforts to help
this Nation achieve the goal of true
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equality. Her talent opened many doors
for her but she never forgot that those
doors were closed to persons who did not
possess her talent or prestige.

Her loss is deeply felt. We realize that
we have lost not only an outstanding tal-
ent but also a warm, marvelous human
being.

None of us can emulate her as an
artist.

However, we can honor her memory by
carrying on with her efforts to make this
a better country; a country where all are
treated equally.

IN DEFENSE OF FAMILY FARMS

Mr. MONDALE. Mr. President, the
January 23, 1972, issue of the St. Paul
Sunday Pioneer Press focuses attention
on the steady drift of people from rural
America.

The article points out that a growing
number of economists worry that even
highly capitalized family farms are hav-
ing an uphill struggle. It calls for con-
gressional action to open up new benefits
for bona fide farm families who want to
stay on their land.

1 ask unanimous consent that this ar-
ticle from the St. Paul Sunday Pioneer
Press be printed in the RECORD.

There being no objection, the editorial
was ordered to be printed in the Recorb,
as follows:

FarM Crisis EMPHASIZED IN WORTHINGTON

A “cornbelt crisis” conference was held at
Worthington this past week with 500 Minne-
sota and Iowa farmers and businessmen in
attendance. The central problem discussed,
the steady drift of young people from rural
America to the urban centers, is national in
scope, but is especially visible in the Mid-
west.

It stems from the economic changes which
are driving small farmers from the land. As
the farm population dwindles, the small
towns which serve that population are left
with a smaller base of support, Jobs and op-
portunities on and off the land decline, and
young people move toward the bigger cities.

The Worthington meeting showed a keen
appreciation of the problem in that region.
The fact that the conference was regional in
character, not limited to a single community,
is an encouraging indication. For as some of
the speakers emphasized, regional economic
patterns will be more significant in the fu-
ture than in the past.

“It is no longer important at what particu-
lar geographical spot a high school, hospital
or church is located,” said The Rev. Lawrence
Gavia of Wilmont, Minn, “The important
thing is that educational, health and church
services are accessible to the people of a gen-
eral area so that their needs can be met.”

The regional approach is important politi-
cally also. With six southwestern Minnesota
counties and four Iowa counties sending del-
egations to the Worthington conference,
public officials took notice. Gov. Wendell An-
derson, Sen. Walter Mondale and Rep. John
Zwach were among those on hand.

It is easler to describe rural problems than
to find their solutions. Local and reglonal
efforts to develop cooperative programs for
an improved quality of life are essential.

However, broader efforts at the state and
federal levels also must be developed. Federal
policies in particular have direct impact on
farm prosperity, land use and ownership and
manifold aspects of country and small fown
living.

Farm familles, squeezed by high taxes, high
operating costs and low crop prices, continue
to sell out their holdings and look for urban
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Jjobs and futures. In 1871 the number of Min-
nesota farms declined by 3,000 from 122,000,
to 119,000. Iowa and Wisconsin lost about
2,000 farms each. Just since 1963, Minnesota
farm units have dropped by 35,000.

The remaining farms of course are larger
in size. Normal economic factors, including
development of more efficlent farm machin-
ery, naturally favor larger operating units.
Within reasonable limits, a trend to larger
acreages would be healthy, provided the big-
ger family units produced genuine prosperity
and stability for the owners.

What worries a growing number of econo-
mists is that even the big, highly capitalized
family farms have an uphill struggle to sur-
vive, especially in competition with corpora-
tion agribusiness land operation which often
enjoy special tax advantages or can be partly
supported by profits from nonfarm activities.

There is a possiblly that If present trends
in agriculture continue the eventual outcome
could be industrial domination of the na-
tion’s food production, with giant conglom-
erate corporations in control.

Agriculture Secretary Earl Butz and many
others pooh-pooh this possibility as an
imaginary threat. But each year the migra-
tion continues from the farms and the small
towns which family farming supports. No
end is In sight.

It might help if Congress could find ways
of opening up tax shelters or benefits for
bona fide farm families who want to stay on
their land, comparable to benefits now en-
joyed by some of the conglomerate corpora-
tions now invading agriculture.

PRESIDENT SHOULD ABOLISH
47-CENT CHEESE QUOTA

Mr, MONDALE. Mr. President, the
Tarif Commission has recommended
abolition of the 47-cent price break on
quota-type cheeses. But President Nixon
has delayed the setting of quotas and the
evasion of present quotas by importers
continues.

Since the mid-1960’s there has been
an increase in dairy imports primarily
because importers find ways of legally
evading quotas on dairy import items.
Since then, several hearings have been
held, each usually followed by a Presi-
dential action to close a loophole.

Early last year, President Nixon re-
quested the Tariff Commission to make
recommendations to him concerning
three import categories of cheeses costing
47 cents a pound or more and having no
import quotas. These are Swiss, Gruyere-
process and a comprehensive grouping
labeled as “other cheese.” Subsequently
the Tariff Commission held hearings
which resulted in their recommendation
on July 28, 1971, that the President abol-
ish the 47-cent price break and establish
a quota for various types of cheese re-
gardless of price.

During the Tariff Commission’s hear-
ings on the matter last year, I submitted
a statement to them urging abolition of
the obsolete 47-cent quota. I urged closing
of the loopholes then and I fully support
the Tariff Commission’s recommendation
to the President. The President consist-
ently delays the setting of quotas as the
Tariff Commission recommended. He
should delay no longer in placing all
quota-type cheeses under the same quota.

Further delay will only result in con-
tinued dairy product imports hurting our
domestic dairy industry. I ask unanimous
consent that my testimony to the Tariff
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Commission be printed in the Recorp at
this point.

There being no objection, the statement
was ordered to be printed in the REcCORD,
as follows:

STATEMENT TO THE TARIFF COMMISSION

(By Senator WaLTER F. MoNDALE, Apr. 28,
1971)

In January 1969 the Department of Agri-
culture exempted from quota certain cheeses
priced at over 8.47. A Department press re-
lease stated: “these are the high price mis-
cellaneous speclalty cheeses such as are nor-
mally found in gourmet food counters and
stores.”

If this exemption had removed from quota
only those exotic cheeses sold in small quan-
tity for their special appeal, there would be
little argument for halting the price break.

Unfortunately, this has not been the case.

In 1969, according to the latest USDA fig-
ures, over $.47 quota-type cheese was 27% of
all cheese shipped In to this country and (on
a milk equivalent basis) over 20% of all im-
ports. In 1970 the corresponding figures were
389 (of the cheese import total) and 25%
of all diary imports. (These figures do not
refer to all of the cheese coming in outside of
quota, but only to certain specific types—
such as Swiss—Emmenthaler and Gruvere—
which are subject to quota if priced under
$.47).

In both 1969 and 1970 imports of the higher
cost nonguota items exceeded imports of the
same cheese under quota. In million pounds,
imports were:

Quota (under $.47) in 1969, 33.3; in 1970,
29.5.

Nonquota (over $.47) in 1969, 44.6; in 1970,
58.1

A quick look at these figures will show
that the ratio is widening—a trend which I
fear will continue unless action is taken.

There are a number of factors encouraging
greater imports of the higher-priced items.
Because of inflation, a cheese which may
have cost $.45 in 1969 may now have risen to
$.60, thus crossing the $.47 line. In some
cases, imports of the higher priced cheeses
have been encouraged by kickbacks and other
questionable trade practices which, I hope,
other witnesses will call to this Commission’s
attention.

Another factor is the rise in the price sup-
port level. When the $.47 figure was estab-
lished, it was the same as the domestic sup-
port purchase price for cheese. Today the
cheese support level is 54.756 cents. The Com-
mission, during this hearing, should deter-
mine whether this spread is sufficient to in-
duce domestic producers to import the for-
eign cheese and sell it here commercially
while their own production goes into gov-
ernment warehouses under the price support
program.

In summary, I urge the Tariff Commission
to recommend the abolition of the $.47 price
break on quota-type cheeses, placing all
such quota-type cheeses under the same
quota. To exempt certain cheese from quota
because of its greater cost was a noble ex-
periment which, to put it bluntly, just hasn't
worked.

CONCLUSION OF MORNING
BUSINESS
The PRESIDENT pro tempore. Is there
further morning business? If not, morn-
ing business is closed.

EQUAL EMPLOYMENT OPPORTUNI-
TIES ENFORCEMENT ACT OF 1971
The PRESIDENT pro tempore. Under
the previous order, the Chair now lays
before the Senate the unfinished busi-
ness, S. 2515, the pending amendment
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being No. 818 by the Senator from North
Carolina (Mr. ErvIN) .

The clerk will read the bill by title.

The legislative clerk read the bill by
title, as follows:

A bill (S. 2515) to further promote
equal employment opportunities for
American workers.

Mr, BYRD of West Virginia. Mr. Pres-
ident, I suggest the absence of a quorum.

The PRESIDENT pro tempore. The
clerk will call the roll.

The legislative clerk proceeded to call
the roll.

Mr. WILLIAMS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

CLOTURE MOTION

Mr, WILLIAMS, Mr, President, I sub-
mit, and ask the clerk to state, a motion
for cloture under the rule.

The PRESIDENT pro tempore. Under
rule XXII, the Chair directs the clerk to
state the motion.

The legislative clerk read as follows:

CLOTURE MoTION

We, the undersigned Senators, in accord-
ance with the provisions of rule XXII of the
Standing Rules of the Senate, hereby move to
bring to a close the debate upon the bill
(8. 2615), & bill to further promote equal
employment opportunities for American
workers.

1. Harrison Willlams.

2. Walter Mondale.

3. Richard S, Schweiker.

4. George McGovern.

5. Thomas J. McIntyre.

6. Claiborne Pell.

7. J. Glenn Beall, Jr.

8. Mark O. Hatfleld.

9. J. Javits.

10. Clifford P. Case.

11. Charles McC. Mathias, Jr.

12. Edward W. Brooke.

18. Charles Percy.

14, P. A. Hart.

15. Harold E. Hughes.

16. Gaylord Nelson.

17. Edward M. Kennedy.

18, Jennings Randolph.

ORDER FOR ADJOURNMENT FROM
MONDAY NEXT TO TUESDAY
NEXT AT 10 AM.

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that when
the Senate completes its business on
Monday next, it stand in adjournment
until 10 a.m. on Tuesday next.

The PRESIDENT pro tempore. Is
there objection? The Chair hears none,
and it is so ordered.

ORDER THAT THE 1 HOUR UNDER
RULE XXII BEGIN RUNNING AT
11:30 AM. ON TUESDAY, FEBRU-
ARY 1, 1972

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that the
1 hour for debate under rule XXII not
begin running on Tuesday next until
11:30 a.m.

The PRESIDENT pro tempore. Is there
objection? The Chair hears none, and it
is so ordered.
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CONTROL OF TIME UNDER RULE
XXII

Mr. BYRD of West Virginia. Mr, Presi-
dent, I ask unanimous consent that the
time with respect to the 1 hour under
rule XXII on Tuesday next be divided
between and controlled by the able man-
ager of the bill (Mr. WiLLiams) and the
able Senator from North Carolina (Mr.
ERvVIN) .

The PRESIDENT pro tempore. Is
there objection? The Chair hears none,
and it is so ordered.

Mr. JAVITS. Mr. President, a par-
liamentary inquiry.

The PRESIDENT pro tempore. The
Senator will state it.

Mr. JAVITS. Does that mean that
the vote on the cloture motion will come
at 12:30 p.m. on Tuesday?

The PRESIDENT pro tempore. The
Senator is correct, after a quorum call,

Mr. JAVITS. I thank the Chair.

Mr. BYRD of West Virginia. Mr. Pres-
ident, at 12:30 p.m. on Tuesday next,
the Chair will ask the clerk to call the
roll to establish a quorum. The rolleall
vote also is automatic under the rule.

The PRESIDENT pro tempore. Yes.

Mr. BYRD of West Virginia. The roll-
call vote would begin at about 12:40 or
12:45. Is that sufficient?

Mr. JAVITS. Yes.

AMENDMENTS IN ORDER UNDER
RULE XXII

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that all
amendments which are at the desk on
Tuesday next at the time the Chair asks
the clerk to establish the presence of a
quorum—+to wit, at the conclusion of the
1 hour of debate, at 12:30—be consid-
ered qualified under rule XXII, as hav-
ing been read.

The PRESIDENT pro tempore. Is there
objection?

Mr. ERVIN. Mr. President, as I under-
stand it, they shall be considered as hav-
ing been read under rule XXII and oth-
erwise qualify.

Mr. BYRD of West Virginia. That is
correct.

The PRESIDENT pro tempore. Is there
objection? Without objection, it is so
ordered.

EQUAL EMPLOYMENT OPPORTUNI-
TIES ENFORCEMENT ACT OF 1971

The Senate continued with the con-
sideration of the bill (S. 2515) to further
promote equal employment opportunities
for American workers.

Mr. BYRD of West Virginia. Mr. Pres-
ident, it is my understanding that the
able Senator from North Carolina is
willing to have a vote at 11:30 a.m. to-
day on an amendment which he is about
to offer. May I ask if all parties are will-
ing to announce that a vote will occur
jat that time, and if so, we can ask unan-
imous consent?

Mr. JAVITS. Mr. President, may I ask
special consideration for the business of
a commission of the United States of
which I am a member, the Commission
on Marihuana and Drug Abuse, with re-
spect to the imminent plans of the Sen-
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ator from Alabama and the Senator
from North Carolina?

I am perfectly willing to vote, but I
need a half hour to an hour some time
this morning to attend that Commis-
sion meeting. Would I have a right to
expect, assuming that we do vote at
11:30, that the following amendment
may be one which is not so heavily in-
volved in legal questions, et cetera?

Mr. ERVIN. Mr. President, we propose
to offer an amendment to provide that
the courts are not bound by the findings
of fact of the Commission unless they
are supported by the preponderance of
the evidence. We expect to offer after
that an amendment which would exempt
from the coverage of the bill employees
of educational and religious institutions.

Mr. JAVITS. May I say to the Senator
that on the latter—I shall stay and de-
bate the first amendment; I feel that I
must, but on the latter amendment, may
I ask whether there is going to be any
time limitation soon on that?

Mr. ERVIN. I doubt it seriously, be-
cause I think it will take a certain
amount of time to show how ridiculous
is the proposal of the bill to give to
either Federal judges in respect to
State educational institutions or to the
Commissioners in respect to other edu-
cational institutions the power to deter-
mine whether or not the institution has
hired men who are more competent than
others who have been hired to teach the
very same subjects, men who are more
competent than applicants to seek em-
ployment against the will of those in-
stitutions. That will require some time,
and I would not be willing at this time
to agree to a time limitation on it.

Mr. BYRD of West Virginia. Mr. Pres-
ident, I take it that all parties are will-
ing to vote on the amendment the Sen-
ator from North Carolina is about to
offer at 11:30 a.m. today.

Mr. WILLIAMS. Yes.

Mr. BYRD of West Virginia. I ask
unanimous consent that the vote on the
amendment which the able Senator
from North Carolina is about to offer
occur today at 11:30 a.m.

The PRESIDENT pro tempore. The
amendment which is the pending busi-
ness?

Mr. ERVIN. Mr. President, I was go-
ing to withdraw the pending amend-
ment, because I consider that it is not
of the importance of the amendment
I am about to offer.

The PRESIDENT pro tempore. With-
out objection, the amendment is with-
drawn.

AMENDMENT NO. B11

Mr. ERVIN. Mr. President, I call up
amendment No. 811, which has been
proposed by the Senator from Alabama
(Mr. ArLEn) and myself, and ask that
it be stated in full, because that will
explain what it does.

The PRESIDENT pro tempore. Is
there objection to the proposal to vote
on this amendment at 11:30? The Chair
hears none, and it is so ordered.

The amendment will be stated.

The legislative clerk read as follows:
1. On page 42, lines 17, 18, and 19, strike
out the words “if supported by substantial
evidence on the record considered as a whole
shall be conclusive,” and insert in lieu there-
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of the words “shall be reviewed by the court,
which shall reject them and make its own
findings of fact on the evidence in the rec-
ord in the event it concludes that the findings
of fact of the Commission are not supported
by the preponderance of the evidence in the
record.”

2. On page 43, lines 5§ and 6, strike out the
words “if supported by substantial evidence
on the record considered as a whole shall be
conclusive,” and insert in lieu thereof the
words “shall be reviewed by the court under
the rule hereinbefore specified governing its
review of other findings of fact of the Com-
mission.”

3. On page 44, lines 17 and 18, strike out
the words “if supported by substantial evi-
dence on the record considered as a whole
shall be conclusive,” and insert In lieu there-
of the words “shall be reviewed by the court,
which shall reject them and make its own
findings of facts on the evidence in the rec-
ord in the event it concludes that the find-
ings of fact of the Commission are not sup-
ported by the preponderance of the evidence
in the record.”

4. On page 45, lines 5, 6, and 7 strike out
the words “if supported by substantial evi-
dence on the record considered as a whole
shall be conclusive,” and insert in lieu there-
of the words “shall be reviewed by the court
under the rule hereinbefore specified gov-
erning its review of other findings of fact of
the Commission.”

Mr. ERVIN. Mr. President, for the in-
formation of the distinguished Senator
from New York, I will state that the Sen-
ator from Alabama and I, instead of call-
ing up the amendment that I mentioned
to exempt employment practices of edu-
cational and religious institutions, will
call up another amendment, if this
amendment should be rejected, which
would give the right to the party ag-
grieved by a decision of the commission
to apply to the court for trial de novo,
and the right to a jury trial in the event
either party requested it. If the Senator
from New York will advise me at what
time he wants to go to the meeting of the
Commission that he mentioned, we can
adjust the debate to suit the conven-
ience of the Senator from New York.

Mr, JAVITS. I thank the Senator.

Mr. ERVIN. Mr. President, someone
stated in a happier day that if he could
write the songs of the Nation, he would
not care who wrote its laws. I say that if
I were allowed to write the verdict on
which a judgment is to be based, I do not
care who writes the judgment,

During the course of the day yesterday,
I pointed out that the pending bill emu-
lates hyprocrisy. We are told that hy-
procrisy pays homage to righteousness
and justice by attempting to disguise it-
self in the garb of righteousness and
justice.

I also called attention yesterday to the
fact that the men who drafted and rati-
fied the Constitution stated in its pre-
amble that one of their purposes in
establishing and ordaining that docu-
ment was to establish justice. I charge
without fear of successful contradiction
that every procedural aspect of the Sen-
ate committee bill is designed to stay so
far away from justice that despite the
far-reaching grasp for power of this bill,
the bill does not get close enough to jus-
tice to touch the hem of its garment.

The truth of it is that this is a bill
which seeks to prostitute justice for the
purpose of making certain the policies of
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those who believe that basic rights should
be denied to all American citizens for the
supposed—and I use the word “sup-
posed” advisedly—benefit of one class of
our citizens or one segment of our society.

Mr. BYRD of West Virginia. Mr. Presi-
dent, will the Senator yield?

Mr. ERVIN. I yield.

Mr. BYRD of West Virginia. I ask
unanimous consent that the time on the
pending amendment be equally divided
between the Senator from North Carolina
(Mr. ErviN) and the Senator from New
Jersey (Mr. WiILLIAMS),

Mr. ERVIN. Mr. President, I shall not
object to that if the Senator from West
Virginia will not make his unanimous-
consent request as to the few remarks I
have heretofore made.

Mr. BYRD of West Virginia. No, begin-
ning only at this point.

The PRESIDENT pro tempore. With-
out objection, beginning at this moment,
the time on the amendment will be
equally divided between the Senator
from North Carolina and the Senator
from New Jersey.

Who yields time?

Mr., ERVIN. Mr. President, I yield my-
self such time as I may require out of
what I construe to be the 20 minutes al-
lotted to those who favor the amendment.

The PRESIDENT pro tempore. The
Senator from North Carolina is recog-
nized for 20 minutes.

Mr. ERVIN. Mr. President, I assert
that every provision of this bill is de-
signed to enforce the policy of the bill—
that is, to rob all American citizens of
basic liberties—for the supposed benefit
of the individuals constituting one seg-
ment of our society, for whom certain
pressure groups have appointed them-
selves guardians.

First, you establish a Commission, a
politically appointed Commission. The
history of this Commission down to this
date shows that virtually all the men who
have been appointed to serve on this
Commission were men who were psycho-
logically incapable of holding the scales
of justice evenly, because they were so bi-
ased in favor of the policy of the bill that
they could not appraise impartially the
truth involved in the proceedings.

So, you start out with the creation of
a board composed of men of undoubted
bias, men who would be disqualified to
serve on any jury passing on questions of
fact which arise in cases of this nature,
and who would be incapable of doing
what the great English statesman Ed-
mund Burke said is the duty of exercising
the cold neutrality of the impartial judge.
If the men who were selected to serve on
this Commission were impartial and un-
biased, the system for administering the
act is such that it makes it impossible for
those men to long remain unbiased; be-
cause it unites the function of the pros-
ecutor and the function of the judge, and
these men are prosecuting, in the sense
that they investigate charges and then
prefer charges to the General Counsel on
some occasions, and on other occasions
these men sit as judges rather than in-
vestigators.

The Supreme Court of the United
States has declared in plain words, in
the McGrath case, that when you unite
these functions and permit a public offi-
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cial 1 day to exercise investigatory pow-
ers in some cases and on the next day to
exercise the adjudicatory powers in other
cases, you cause him to develop a psy-
chological handicap which disables him
from exercising either of these functions
in an impartial manner.

I know nothing that is more inconsist-
ent with the purpose proclaimed by the
men who drafted and ratified the Con-
stitution, and the preamble to that in-
strument, when they ordained and estab-
lished that instrument to establish jus-
tice, than to create a Commission of this
nature, with power to coerce into accept-
ance of their views with respect to each
person employed by them, in all cases
throughout the United States involving a
business enterprise employing from eight
to 25 persons, and of every religious in-
stitution except in respect to those who
engage simply in religious activities
rather than the secular activities which

are necessary to permit any religious

institution to function.

To show the absurdity of the last pro-
vision, many churches employ people
to conduct kindergartens for small chil-
dren in order that the parents of these
children may attend divine services. Yet,
under this bill, as I construe it, the EEOC
would have jurisdiction to supervise the
employment practices of the churches in
respect to the employment of these per-
S01S.

Furthermore, Mr. President, this bill
gives the EEOC power fo supervise the
employment practices of every private
educational institution in the United
States. This shows another phase of this
bill, which manifests that the bill is the
greatest threat of tyrannical power ever
proposed in any legisiative proposal pre-
sented to the American Congress
throughout the history of this Nation.

For example, I hold in my hand a cat-
alog of an educational institution which
manifests this absurdity. This educa-
tional institution has a department of
classics in which they teach ancient art,
Greek archeology, the archeology of
the Bible, and Roman art. This bill,
insofar as a non-State-supported edu-
cational institution is concerned, would
give the EEOC the power to judge
whether the person selected by the edu-
cational institution to teach these rather
abstruse subjects is less competent than
a person that the EEOC chooses to teach
them in the institution and to find that
in employing a person to teach these
subjects, the institution selected a man
less competent than the man selected by
the EEOC, and did so because of some
mental preference, such as those con-
demned by this act.

Another thing which illustrates the
fact that the bill is not designed to do
justice arises out of the fact that, under
the bill, the Commission is acting on be-
half of individuals selected by it and the
taxpayers of the United States will pay
the cost incurred in behalf of these indi-
viduals, whereas the bill compels the in-
dividual employers and the individual
employees hired by the individual em-
ployees to bear the cost of any efforts to
vindicate their rights.

The crowning prostitution of justice
sanctioned by this bill is the provision
which is designed to prohibit courts of
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law which review the findings of the
Commission to search for the truth with
respect to the facts of the case.

On yesterday, I read to the Senate the
definitions which are given to the terms
“substantial evidence” and “preponder-
ance of evidence.”

What is the definition of “preponder-
ance"?

It is this: Superiority in weight, quan-
tity, power, importance, or the like.

Under the law of every State in the
United States, a party suing in a civil
court to establish a complaint of any
kind is required to establish the truth of
his cause by the preponderance of the
evidence, that is, by the evidence which
outweighs the evidence in opposition and
the evidence which shows that his allega~-
tions are probably true.

Not so with this bill. It disables the
courts to search for the truth with re-
spect to the facts by decreeing that the
court, no matter how inconsistent the
findings of the Commission may be with
respect to questions of fact, is bound by
its findings if they are supported by sub-
stantial evidence.

Now what is “substantial evidence”?

According to the definition of the
courts, it is merely evidence which is
more than a scintilla. It is merely evi-
dence which is a percentage point beyond
being purely imaginary. Five percent of
the evidence is substantial evidence,

Thus, we have a situation here that, in
their zeal to deny all Americans rights
for the supposed benefit of one segment
of our society—for which the pressure
groups supporting this bill have appoint-
ed themselves guardians—we have a sys-
tem under which the courts are denied
the right to search for truth with respect
to issues of fact, even if those issues of
fact are supported by as little as 5 per-
cent of the evidence and are shown to
be false by at least 95 percent of the evi-
dence.

Mr. President, I do not know what will
happen to this country. I would say, with
all due respect to those who support this
bill, that one of the chief activities of
Congress in enacting bills of this charac-
ter is to frustrate another purpose of the
Founding Fathers declared in the pre-
amble to the Constitution, and that is,
to destroy rather than to secure the
blessings of liberty to the American peo-
ple.

This bill represents the greatest grab
for governmental power in the history of
this Nation. It represents the implemen-
tation of the grab for power by pro-
cedures which constitute an insult to
justice which, as I have stated, do not
approach close enough to Justice even
to touch the hem of her garment.

Mr. President, I urge the Senate to
adopt this amendment and thus enable
the courts which review the findings of
the Commission to search for truth in
accordance with the evidence in the
case and thus to set aside the findings of
fact which are not supported by a pre-
ponderance of the evidence. In any case,
under this amendment, where the find-
ings of the Commission are supported by
a preponderance of the evidence, the
court would be bound by those findings.

But this amendment would merely pro-
vide, where the court finds the findings
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of the Commission are not supported by
the greater weight of the evidence, or the
more convincing evidence, or the pre-
ponderance of the evidence, that the
court itself can make findings of fact.

It is important to have these findings
of fact reviewed by an impartial tribunal
composed of men who are capable of act-
ing with the cool neutrality of the im-
partial judge.

Mr. WILLIAMS. Mr. President, will
the Senator from North Carolina yield
for a question?

Mr. ERVIN. I am happy to yield to the
Senator from New Jersey.

Mr. WILLIAMS. Within the last few
seconds, the Senator described in three
ways his interpretation of the meaning
of the weight of evidence that would be
the test here. Could the Senator please
repeat what those three ways of describ-
ing the weight of the evidence are.

Mr. ERVIN. They all mean the same
thing.

Mr. WILLIAMS. Would the Senator re-
peat them?

Mr. ERVIN. I tell the Senator that I
used to have to charge juries on this.
The preponderance of the evidence is
the evidence which has more convine-
ing force than the evidence in opposition
to it. All T am trying to do is see that the
court should be allowed to act in cases
where the findings of the Commission are
only supported by evidence which is less
convincing than the evidence accepted by
the Commission.

Mr., WILLIAMS. Mr. President, I thank
the Senator.

The PRESIDING OFFICER. The time
of the Senator has expired.

Mr. WILLTAMS. Mr. President, I yield
myself 4 minutes.

The PRESIDING OFFICER. The Sen-
ator is recognized for 4 minutes.

Mr. WILLIAMS. Mr. President, I am
glad that I asked the Senator from North
Carolina the last question. He did give
further meaning to the word “preponder-
ance.” Since we talked about the weight
of the evidence in charges to the jury—
and as I say, the Senator from North
Carolina was a most able and distin-
guished jurist in North Carolina before
he came to the Senate—that is one of
the points I would like to make.

This description of the weight of the
evidence would be the test where it is
used in law and used in the jury trial
situation. Of course, that is not what
we are dealing with here. We are deal-
ing with agency administrative action
and all of the precedent and all of the
practice goes contrary to what the Sen-
ator from North Carolina is suggesting
as the court of appeals test in connection
with the weight of the evidence on an ap-
peal from a Commission decision.

I will say that perhaps if any man can
tread where others might fear to tread
in this legal area, the Senator from North
Carolina perhaps is that one.

Professor Wigmore, whom many of us
used as the high authority in evidentiary
matters as we went through law school
and who used to guide us in the practice
of law, found the term “preponderance
of the evidence” to be quite impossible to
define and subject to much confusion
among the courts and those in the legal
profession.
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If I recall correctly, Professor Wig-
more characterized it as a term which
jurors could waste years trying to de-
fine. Therefore, we have not the time to
define it here.

I will say that there is a precedent for
this descriptive phrase to be applicable
in the trial of a case. This is true in jury
cases. However, we are not dealing with
jury trials here. We are dealing with
trials before an administrative agency
or a commission.

We have a precedent in jury trials.
Two years ago, as manager of the bhill,
I accepted an amendment offered by the
Senator from North Carolina to have the
preponderance of the evidence as a test
for the Commission. That was written
into the bill passed by the Senate.

I will confess my error in not includ-
ing that in the bill that was reported
to the Senate by the Committee on
Labor and Public Welfare. It is an over-
sight.

I will say that if this amendment of-
fered by the Senator from North Caro-
lina fails on the vote that will be taken
shortly, it will be my purpose to include
the preponderance test where it prop-
erly belongs, at the trial level. Then we
will go on to the test at the appellate
level as it is in all other administrative
agencies save one, the Subversive Activ-
ities Control Board. And we might look
into how many cases they have had to
use that test of preponderance in at the
appellate level. I doubt if there are very
many, if any. At any rate, it is at the
appellate level and not at the trial level.
I would like to stick, being a lawyer, with
the longtime precedents on the evidence
rule.

Mr. President, I yield to the Senator
from New York.

The PRESIDING OFFICER. The Sen-
ator from New York is recognized.

Mr, JAVITS. Mr. President, I join with
the manager of the bill in the statement
that we will include the preponderance of
the evidence rule before the Commission.
‘Second, I must say that the vast major-
ity of commissions which have cease-
and-desist powers are subject to the sub-
stantial evidence rule rather than the
preponderance of the evidence rule, aside
from the Subversive Activities Control
Board, which the manager of the bill
has already mentioned.

Indeed, the substantial evidence rule
is specifically mandated into law as the
general standard of review under the Ad-
ministrative Procedure Act. Thus 5
U.S.C. 706 provides:

§ T06. Scope of review.

To the extent necessary to decision and
when presented, the reviewing court shall de-
cide all relevant questions of law, interpret
constitutional and statutory provisions, and
determine the meaning or applicability of the
terms of an agency action. The reviewing
court shall—

(1) compel agency action unlawfully with-
held or unreasonably delayed; and

(2) hold unlawful and set aside agency
action, findings, and conclusions found to
be—

- L] - - -

(E) unsupported by substantial evidence
in a case subject to sections 566 and 557 of
this title or otherwise reviewed on the rec-
ord of an agency hearing provided by statute;
or
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In making the foregoing determinations, the
court shall review the whole record or those
parts of it cited by a party, and due ac-
count shall be taken of the rule of preju-
dicial error. (Pub. L. 89-554, Sept. 6, 1966, 80
Stat, 893.)

Also, there is a very serious question as
to whether this amendment does not
simply constitute again a reargument of
the cases on cease-and-desist power in
an effort to obtain civil suits. We might
as well proceed with the nisi prius suit
and not circuit court review. In short,
this amendment is just another way of
trying to reverse the Senate’s position so
far taken in respect to the so-called
Dominick amendment.

Mr. President, I realize that they do
not call witnesses in the trials of those
cases. However, they must weigh every
shred of evidence as carefuly as if it
were a de novo trial. And if they have a
preponderance of the evidence rule, they
will have to use that technique time and
time again because they will have to
study and evaluate the evidence, not as to
meeting the standard of substantiality,
but as to which side preponderates on the
scale of justice.

Mr. President, if the substantial evi-
dence rule contained as much gossamer
as the Senator from North Carolina
would have us believe, he would have
much more of & point not only against
this Commission but also against every
other commission than he actually has.

There is a big, gaping hole in his argu-
ment. He said that it is a percentage
point beyond being purely an imaginary
description of its substance. Then he said
it could be as little as 5 percent of the
evidence.

Let us see what the substantial evi-
dence rule is. A classic statement on that
rule is made in the case of Universal
Camera Corp. v. the Labor Board, 340
U.S. 474. At page 488, Mr, Justice Frank-
furter, in the classic decision on the sub-
ject had this to say about the substantial
evidence rule:

To he sure, the requirement for canvas-
sing “the whole record” in order to ascertain
substantiality does not furnish a calculus of
value by which a reviewing court can assess
the evidence. Nor was it intended to negative
the function of the Labor Board as one of
those agencies presumably equipped or in-
formed by experience to deal with a spe-
clalized field of knowledge, whose findings
within that fleld carry the authority of an
expertness which courts do not possess and
therefore must respect. Nor does it mean
that even as to matters not requiring ex-
pertise a court may displace the Board's
choice between two fairly conflicting views,
even though the court would justifiably have
made a different choice had the matter been
before it de novo. * * *

Congress has merely made it clear that a
reviewing court is not barred from setting
aside a Board decision when it cannot con-
sclentiously find that the evidence support-
ing that decision is substantial, when viewed
in the light that the record in its entirety
furnishes, including the body of evidence
opposed to the Board's view.

So the doctrine of substantiality, based
upon the Administrative Procedure Act
which will be applicable to this particu-
lar Commission under this bill, as defined
by the U.S. Supreme Court means that
we take the whole record, the facts for
and the facts against, and then see if
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there is substantial evidence left that
backs up the finding of the Commission.

That, Mr. President, is a very different
standard, a much more weighted stand-
ard than “a percentage point beyond
being purely imaginative.” We do not
contend for a “percentage point beyond
being purely imaginative,” but we do
contend that the agency which is trying
the facts presents a complete record to
the court, when it weighs the pros and
cons and still leaves a substantial amount
in favor of the pros; that that will stand
with the court; and that the court of
appeals should not have to weigh the
evidence as it would if it were trying the
case de novo, remembering always that
the court can send back the case for
further evidence if it does not find that
by laying the pros and the cons in the
balance—both sides of the evidence, not
just one side—there is still a substantial
amount to support the findings of the
Commission.

Mr. President, there are good reasons
why the substantial evidence rule was
included in the Administrative Procedure
Act and in the bill before us.

To quote another case, Conolo v. Fed-
eral Maritime Commission, 388 U.S. 607,
at 620:

Congress was very deliberate in adopting
this standard of review. It frees the review-
ing courts of the time-consuming and diffi-
cult task of weighing the evidence, it gives
proper respect to the expertise of the admin-
istrative tribunal and it helps promote the
uniform appllcatlon of the statute. These
policies are particularly important when a
court is asked to review an agency’s fashion-
ing of discretionary relief. In this area agency
determinations frequently rest upon a com=-
plex and hard-to-review mix of considera-
tions. By glving the agency discretionary
power to fashion remedies, Congress places
& premium upon agency expertise, and, for
the sake of uniformity, it is usually better
to minimize the opportunity for reviewing
courts to substitute their discretion for that
of the agency. These policies would be dam-
aged by the standard of review articulated
by the court below,

Mr. President, those reasons are fully
applicable to the EEOC and therefore
I believe we should reject the pend-
ing amendment.

Mr, WILLIAMS. Mr. President, I have
heard an overwhelming weight of per-
suasion by the Senator from New York
that this amendment should be defeated
by a preponderance of the statements
and by reason of all the precedents.

Mr. President, in the first place, I do
not feel that the use of the term “pre-
ponderance of the evidence” is at all
useful or necessary in the context of
this bill. It neither clarifies the degree
or nature of the evidence that we would
be dealing with in these situations nor
introduces any added benefit for the re-
solving of complaints under this bill in
these situations.

In general, Mr. President, the courts
have avoided using the term or apply-
ing it in to any significant number of
cases. While it is generally termed to
be the standard of persuasion in eivil
cases, its precise meaning or an under-
standing of its application has never
been fully undertaken by the court. The
question still remains. A widely ac-
cepted definition is that evidence pre-
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ponderates when it is more convincing to
the trier than the opposing evidence.
While this kind of commonsense ex-
planation has grown out of repeated use,
its applicability has been restricted to
jury-trial situations where the jury is
led to believe, through proof by prepon-
derance, that the existence of a con-
tested fact is more probable than its
nonexistence. However, this ceases to be
applicable in appellate cases.

This nonapplicability of the term
“preponderance of the evidence” can be
best illustrated by reference to the ex-
periences of the NLRB. While the Na-
tional Labor Relations Act contains the
requirement that the Board make its
findings by a “preponderance of the
testimony,” a search of the Labor Board
cases as reviewed by the courts discloses
no reference to “preponderance.” The
courts rather refer repeatedly to “sub-
stantial” evidence.

Second, Mr. President, I feel that
the amendment, as proposed by the dis-
tinguished Senator from North Carolina,
seeks to introduce a new and unneces-
sary element in the courts’ reviewing
process of administrative decisions. If I
understand the amendment correctly
Mr. President, it would require the ap-
pellate courts to hold, in effect, a trial de
novo in those cases where “it concludes
that the findings of fact of the Commis-
sion are not supported by the preponder-
ance of the evidence in the record.”

Mr. President, it is one of the funda-
mental traditions of our system of courts
that there is a gulf fixed between the
trial court and the reviewing court. The
reviewing court examines only questions
of law, and is barred, except in a few
exceptional situations like mandamus
actions or disbarment proceedings, from
examining issues of fact. This amend-
ment, Mr. President, would specifically
alter this separation of functions.

The traditional and long-standing pro-
cedure of administrative review in this
country is that the courts of appeals re-
view an agency decision by examining
the record of the administrative proceed-
ing to determine whether there is “sub-
stantial evidence on the record” to sus-
tain the agency's finding. This process
is guaranteed by the Administrative
Procedure Act and by the provisions of
S. 2515.

The reviewing courts, in examining the
record of the agency, have been very
conscious of the need to fully insure that
the administrative hearing fully and
properly takes into document all the evi-
dence presented at the hearing. The
standard has probably been best enunci-
ated by the former Mr. Chief Justice
Frankfurter in the Supreme Court’s deci-
sion in Universal Camera Corp. against
NLRB where the court stated:

The Board’s findings are entitled to re-
spect; but they must nonetheless be set aside
when the record before the Court of Appeals
clearly precludes the Board’s decision from
being justified by a fair estimate of the worth
of the testimony of witnesses or its informed
judgment on matters within its special com-
petence, or both.

The amendment which we are now
considering would destroy this tradi-
tional function of the appeals courts and
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would seek to make them trial courts. It
would seek to supplant the substantial
evidence rule contained in the Admin-
istrative Procedure Act, and preferred by
the courts even before its formalization
in that act, and seek to substitute there-
for a new procedure based upon a yet
undefined standard which the courts
must use in reviewing equal employment
cases. I submit, Mr. President, that this
amendment would confuse the admin-
istrative review process immeasurably,
and would result in unnecessary work for
the appeals courts.

It is the purpose of appellate pro-
cedure to provide a quick and precise
review of any errors which may have
been made at the trial level. In this func-
tion, the appellate courts are by design,
and not by accident, freed from the fre-
quently tedious and time-consuming
process of taking factual evidence. To
now introduce this function into the
appellate courts, as this amendment
seeks to do, can create nothing short of
chaos in the judicial process. The ap-
peals court traditionally reviews for
errors and, if in its opinion errors are
indeed found, it remands the case to the
trier of the facts with specific instruc-
tions for remedying the error.

If this traditional separation of func-
tions is now destroyed, Mr. President,
what worth does the trial level proceed-
ing have? If the reviewing court is going
to retry the entire case, then we might
as well do away with the trial process
altogether and only have the appeals
courts doing all cases. I feel, Mr. Presi-
dent, that the amendment which we are
now discussing degrades the entire ad-
ministrative process by imputing that
the appeals court may have to entirely
retry a case where errors are made on
the record, and that remand to the ad-
ministrative tribunal would not resolve
any such errors which might have been
made.

Mr. President, I believe that the time
of the Senator from North Carolina has
been used up. If he would like to bor-
row from my time, I shall be glad to yield
to him.

Mr. ERVIN. I certainly appreciate the
generosity of my good friend from New
Jersey.

Mr, President, the distinguished Sen-
ator from New York says that the weight
of this argument is that the court should
not be permitted to require a greater
weight of evidence when the facts of the
case should have been determined by a
substantial amount of evidence.

He says he is willing to amend the bill
to require the Commission to make a
finding based on a preponderance of evi-
dence, but the retention in the bill of
provisions which I seek to strike, and
to offer substitute provisions which
would nullify that purpose.

While the law as amended requires the
findings of the Commission to be made
by a preponderance of the evidence, that
would be paying little more lipservice to
justice than the bill now before us. It
would be absolutely nugatory because
if the Commission did not obey that law
and based its findings on less than a pre-
ponderance of the evidence, when the
court reviewed the action of the Com-
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mission it could not determine that the
Commission had failed to obey the law if
the findings of the Commission were sup-
ported by any substantial evidence—that
is, anything above a scintilla, and any-
thing constituting enough to resist a
motion for a nonsuit in a civil court.

Mr., WILLIAMS. Mr, President, will
the Senator from North Carolina yield
for an observation?

Mr. ERVIN. I yield.

Mr. WILLIAMS. It was just 2 years
ago, when the bill was before us, that the
Senator from North Carolina persuaded
me—indeed, persuaded the entire Sen-
ate—that at the trial level, at the Com-
mission hearing level—the preponder-
ance of evidence—a test which fits the
precedents in other areas of the law—
would be appropriate at that level, and
that is why, in the bill as passed by the
Senate, at pages 10 and 12, the Senator’s
amendment was added. The amendment
provided that “if the commission finds by
a preponderance of the evidence taken
by the commission,” et cetera; and in the
other section, at page 12, “shall be de-
termined by a preponderance of the evi-
dence of the record.” It was not lipserv-
ice then. We were persuaded by the lan-
guage of the amendment.

Mr. ERVIN. The Senator from North
Carolina is a little wiser now than he
was then. He has recognized that all that
amounted to was a sort of biased request
to the Commission. Under the provision
that binds the courts, if there is barely
more than a scintilla of evidence—that
is, substantial evidence—then the Com-
mission can violate the rule that the Sen-
ator from Alabama and the Senator from
North Carolina advocated with respect to
the action of the Commission, and the
courts would be unable to correct a viola-
tion of that rule under the bill in the
absence of my amendment.

I thank the Senator from New Jersey
for his generosity in yielding me the
extra time. I should like to add this ob-~
servation: It is true that there are many
laws making the findings of adminis-
trative agencies binding if they are sup-
ported by substantial evidence. But, as I
observed yesterday, the fact that Con-
gress has passed iniquitous laws in the
past does not justify Congress continuing
to enact iniquitous laws.

I thank the Senator for yielding me
his time.

Mr. WILLIAMS. Mr. President, I yield
back the remainder of my time.

The PRESIDING OFFICER. All time
is yielded back.

Mr. JAVITS. I suggest the absence of
a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The legislative clerk proceeded to call
the roll.

Mr. JAVITS. Mr. President, I ask
unanimous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. JAVITS. Mr. President, I ask for
the yeas and nays.

The yeas and nays were ordered.

The PRESIDING OFFICER. The time
on the amendment having expired, under
the previous order the Senate will now
proceed to vote on the amendment
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offered by the distinguished Senator from
North Carolina.

The clerk will call the roll.

The legislative clerk called the roll.

Mr. BYRD of West Virginia. I an-
nounce that the Senator from Texas (Mr.
BENTSEN), the Senator from Missouri
(Mr. EacLETON), the Senator from Geor-
gia (Mr. GamsererL), the Senator from
Oklahoma (Mr. Harris), the Senator
from Washington (Mr. Jackson), the
Senator from Massachusetts (Mr. KEN-
nNEDY), the Senator from Washington
(Mr. MacNUusoN), the Senator from Ar-
kansas (Mr. McCLELLAN), the Senator
from South Dakota (Mr. McGOVERN),
the Senator from Montana (Mr. MEgT-
caLF), the Senator from Maine (Mr.
Muskie), the Senator from Alabama
(Mr. SPARKMAN), the Senator from Vir-
ginia (Mr. SponG), the Senator from Mis-
sissippi (Mr. STENNIS), the Senator from
Illinois (Mr. STEVENSON), the Senator
from California (Mr. TuNNEY), the Sen-
ator from Idaho (Mr. CaUrcH), the Sen-
ator from Indiana (Mr. HARTKE) , and the
Senator from Minnesota (Mr. HoM-
PHREY) are necessarily absent.

I also announce that the Senator from
Mississippi (Mr. EasTLAND) is absent be-
cause of of illness.

On this vote, the Senator from Missis-
sippi (Mr. EasTLAND) is paired with the
Senator from Washington (Mr. MaAGNU-
SON).

If present and voting, the Senator from
Mississippi would vote “yea” and the
Senator from Washington would vote
unay_n

On this vote, the Senator from Colo-

rado (Mr. DomiNICcK) is paired with the

Senator from Washington (Mr. JAck-
SON).

If present and voting, the Senator from
Colorado would vote “yea" and the Sen-
ator from Washington would vote “nay."”

On this vote, the Senator from Georgia
(Mr. GAMBRELL) is paired with the Sen-
ator from South Dakota (Mr. Mc-
GOVERN),

If present and voting, the Senator from
Georgia would vote “yea” and the Sen-
ator from South Dakota would vote
"na)’."

I further announce that, if present and
voting, the Senator from Idaho (Mr.
CHURCH), the Senator from Illinois (Mr.
STEVENSON ), the Senator from California
(Mr. TunnNEY), and the Senator from
Minnesota (Mr. HuMpHREY) would each
vote “nay.”

Mr. GRIFFIN, I announce that the
Senator from Colorado (Mr. DOMINICK),
the Senator from Oklahoma (Mr. BELL-
MoN), the Senators from Oregon (Mr.
HartrieLp and Mr. Packwoobn), the Sen-
ator from Iowa (Mr. MILLER), the Sen-
ator from Kansas (Mr. PearsonN), the
Senator from Ohio (Mr. Tar1), and the
Senator from South Carolina (Mr.
THURMOND) are necessarily absent.

The Senator from Tennessee (Mr.
Brock), the Senator from New York
(Mr. BuckLEY), the Senator from Wyo-
ming (Mr. HansegnN), and the Senator
from Maryland (Mr. MATHIAS) are absent
on official business.

The Senator from Arizona (Mr. GoLp-
WATER) is absent by leave of the Senate.

The Senator from South Dakota (Mr.
MunbprT) is absent because of illness.
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The Senator from Utah (Mr. BENNETT)
is detained on official business.

On this vote, the Senator from Wyo-
ming (Mr. HANSEN) is paired with the
Senator from Oregon (Mr. HATFIELD).
If present and voting, the Senator from
Wyoming would vote “yea’” and the Sen-
ator from Oregon would vote “nay.”

On this vote, the Senator from South
Carolina (Mr. THURMOND) is paired with
the Senator from Ohio (Mr. Tarr). If
present and voting, the Senator from
South Carolina would vote “yea” and the
Senator from Ohio would vote “nay.”

On this vote, the Senator from Colo-
rado (Mr. DoMINICK) is paired with the
Senator from Washington (Mr. Jack-
soN). If present and voting, the Senator
from Colorado would vote “yea” and the
Senator from Washington would vote
“nay-”

On this vote, the Senator from Utah
(Mr. BENNETT) is paired with the Sena-
tor from Iowa (Mr. MiLLER). If present
and voting, the Senator from Utah would
vote “yea” and the Senator from Iowa
would vote “nay.”

The result was announced—yeas 22,
nays 43, as follows:

[No 18 Leg.]

YEAS—22

Ellender

Ervin

Fannin

Fulbright

Gurney

Hollings

Hruska

Jordan, N.C.

NAYS—43

Gravel

Griffin

Hart

Hughes

Inouye

Javits

Mansfield

McGee

McIntyre

Mondale

Montoya

Moss

Nelson

Pastore

Pell
NOT VOTING—35

Harris Mundt

Hartke Muskie

Hatfield Packwood

Humphrey Pearson

Jackson Sparkman

Eennedy Spong

Magnuson Stennis

Mathias Stevenson

McClellan Taft

McGovern Thurmond
Goldwater Metcalf Tunney
Hansen Miller

So Mr. Ervin’s amendment was re-
jected.

Mr. WILLIAMS. Mr, President, I move
to reconsider the vote by which the
amendment was rejected.

Mr. BYRD of West Virginia. I move to
lay that motion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The bill
is open to further amendment.

AMENDMENT NO. 829

Mr. ERVIN. Mr, President, I have an-
nounced that the distinguished Senator
from Alabama and I would next call up
amendment No. 609, which would pro-
vide for trial by jury——

Mr. BYRD of West Virginia. Mr. Presi-
dent, may we have order?

Allen
Baker
Byrd, Va.
Cannon
Chiles
Cooper
Cotton
Curtis

Jordan, Idaho
Long

Roth
Talmadge
Tower

Young

Alken
Allott
Anderson
Bayh
Beall
Bible
Boggs
Brooke
Burdick
Byrd, W. Va.
Case
Cook
Cranston
Dole
Fong

Percy
Proxmive
Randolph
Ribicoff
Saxbe
Schweiker
Scott
Smith
Stafford
Stevens
Symington
Weicker
Williams

Bellmon
Bennett
Bentsen
Brock
Buckley
Church
Dominick
Eagleton
Eastland
Gambrell
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The PRESIDING OFFICER. The Sen-
ate will be in order.

Mr. ERVIN. I had announced that I
would next call up amendment No. 609,
which was an amendment to allow the
party aggrieved by a judgment of the
Commission to appeal to the courts and
have a trial de novo, and a trial by jury
if he so desired. But I think it will take
more educational endeavors on my part
to persuade the Senate, in view of its
last vote——

Mr. BYRD of West Virginia. Mr. Pres-
ident, will the Senator please use his
microphone?

The PRESIDING OFFICER. The Chair
cannot hear the Senator from North
Carolina.

Mr. ERVIN. I was announcing that in-
stead of calling up that amendment, I
have reached the conclusion, in view of
the last vote, that the Senate is not now
in a position to show much veneration
for the ancient right of trial by jury,
and I shall postpone offering that
amendment until the Senate has had
time to further consider some of the
landmarks of the Constitution of wor-
thier service.

So instead of doing that, on behalf of
the Senator from Alabama (Mr. ALLEN)
and myself, I call up amendment No. 829,
and ask that it be stated in full, because
a statement in full will do much to ex-
plain what its purport is.

The PRESIDING OFFICER. The
amendment will be stated.

The legislative clerk read as follows:

Add a new section at the end of the bill
appropriately numbered and reading as fol-
lows: “No department, agency, or office of the
United States shall require any employer to
practice discrimination in reverse by employ-
ing persons of a particular race, or a partic-
ular religion, or a particular national origin,
or a particular sex in either fixed or variable
numbers, proportions, percentages, guotas,
goals, or ranges. Any officer of the United
States or any other person who violates this
provision shall be guilty of a misdemeanor
and upon conviction shall be imprisoned not
exceeding one year or fined not exceeding
$1,000.".

Mr. ERVIN., Mr. President, I modify
this amendment by striking out lines 8,
9, 10, and 11, which provide that any
officer of the United States or any other
person who violates this provision shall
be guilty of a misdemeanor and upon con-
viction shall be imprisoned not exceeding
1 year or fined not exceeding $1,000,
and substitute in lieu thereof the follow-
ing:

If any department, agency, officer, or em-
ployee of the United States shall violate or
attempt or threaten to violate the provisions
of the preceding sentence, any employer or
employee aggrieved by such violation, or at-
tempted or threatened violation, shall have
the power to bring a civil action in the ap-
propriate district court of the United States;
and said district court shall have the power
to enter such a decree or grant such tem-
porary interlocutory or permanent ilnjunc-
tive relief as may be necessary to correct the
consequences of such violation or to pre-
vent such attempted or threatened violation.

The PRESIDING OFFICER. Will the
Senator send his modification to the
desk?

Mr. ERVIN. Unfortunately, it is in my
head. I had written it out, but I left it
in my office. I can get a written copy, if
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we take a recess long enough for me to
go to my office.

I ask unanimous consent, instead of
that, that the Official Reporter of De-
bates furnish it.

The PRESIDING OFFICER. The Chair
should have the modification at the desk,
so that the clerk can read it before we
proceed.

Mr. ERVIN. I suggest the absence of a
gquorum, until I can write it up.

The PRESIDING OFFICER. The clerk
will call the roll.

The legislative clerk proceeded to call
the roll.

Mr. ERVIN. Mr. President, I ask unan-
imous consent that the order for the
guorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ERVIN. Mr. President, I find that
I was mistaken with respect to the draft
of the modification. I send to the desk
the amendment as modified and ask that
it be stated in full.

The PRESIDING OFFICER. The clerk
will state the amendment as modified.

The assistant legislative clerk read as
follows:

Add a new section at the end of the bill
appropriately numbered and reading as fol-
lows: “No department, agency, or officer of
the United States shall require an employer
to practice discrimination in reverse by em-
ploying persons of a particular race, or a
particular religion, or a particular national
origin, or a particular sex in either fixed or
variable numbers, proportions, percentages,
quotas, goals, or ranges. If any department,
agency, officer, or employee of the United
States violates or attempts or threatens to
violate the provisions of the preceding sen-
tence, the employer or employee aggrieved by
the violation, or attempted or threatened
violation, may bring a civil action in the
United States District Court in the District
in which he resides or in which the violation
occurred, or is attempted or threatened, or
in which the enterprise affected is located,
and the District Court shall grant him such
relief by way of temporary interlocutory or
permanent injunctions as may be necessary
to redress the consequences of the violation,
or to prevent the attempted or threatened
violation.

Mr. BYRD of West Virginia. Mr. Pres-
ident, will the Senator from North Caro-
lina yield for a question, without losing
his right to the floor?

Mr. ERVIN. I am delighted to yield.

Mr. BYRD of West Virginia. Mr, Pres-
ident, for the convenience of Senators
on both sides of the aisle, I ask the able
Senator from North Carolina whether or
not a vote could be had on the pending
amendment at 2 o’clock this afternoon,
and I ask the same question of the dis-
tinguished manager of the bill.

Mr. WILLIAMS. It is agreeable.

Mr. ERVIN. That would be entirely
satisfactory to me.

Mr. BYRD of West Virginia, Is it an-
ticipated by either party that an amend-
ment in the second degree would be of-
fered to the pending amendment?

Mr. WILLIAMS. Not for my part. I
cannot speak for the comanager of the
bill, the ranking minority Member.

UNANIMOUS-CONSENT REQUEST

Mr. BYRD of West Virginia. Mr. Pres-
ident, I ask unanimous consent that the
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vote on the pending amendment occur
today at 2:15 p.m.; that time on any
amendments to the pending amendment
be limited to 20 minutes, to be equally
divided between the mover of such and
the distinguished manager of the bill;
that the time on any motions or appeals
be likewise limited and likewise divided;
that time on any amendments to the
amendment, motion, appeal, or point of
order, with the exception of nondebata-
ble motions, come out of the time al-
lotted on the pending amendment; and
that the time on the pending amend-
ment be equally controlled and divided
between the distinguished Senator from
North Carolina (Mr. ErviN) and the dis-
tinguished manger of the bill.

Mr. COTTON. Mr. President, for the
moment I am compelled to object to the
proposals. In a few moments, after I have
had a chance to confer with the distin-
guished acting minority leader, I will not
object.

Mr, BYRD of West Virginia, Mr, Presi-
dent, I withhold the request, accordingly.

The PRESIDING OFFICER. Objection
is heard.

Mr. COTTON. Mr. President, will the
Senator from North Carolina yield for
a question ?

Mr. ERVIN. I am delighted to yield.

Mr. COTTON. I know that the Senator
from North Carolina is going into this,
but I may have to leave town and might
not be here all day.

This amendment, if adopted, would
mean that any Senator or Representative
who had eight or more people on his staff
would be subject to this law, just as
every other American citizen, would it
not?

Mr. ERVIN. It may be; so I would like
to modify it again, to provide that it
shall not apply to any Member of the
legislative branch.

Mr. COTTON. I would hope not. No
man should be above the law. I think that
if we are going to make everybody in
this country who employs eight people be
liable in some way and responsible in
some way and subject to actions and
harassment in some way, we should take
it ourselves.

As I stated yesterday, I have always
opposed this, because it gets down to the
very small business, where the relation-
ships of people are so personal. If we
are going to do it to the small business-
man with eight employees, in some little
town, I think it would be very unwise
and not very consistent for us to exempt
ourselves, even if we are political officers.

I hope the Senator will leave it so that
it will apply to us, because what is sauce
for the goose is sauce for the gander.

Mr. ERVIN. Mr. President, the elo-
quence and cogent argument of the able
and distinguished Senator from New
Hampshire have convinced the Senator
from North Carolina of the absolute rec-
titude of the position which the Senator
from New Hampshire has just stated. On
reflection, I think it would be a mistake
to modify this amendment so as to ex-
empt Members of Congress from its ap-
plication. Since this amendment now
covers all of the employees of all of the
States of all of the subdivisions, and since
it covers all the members of the faculties
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and the other employees of all educa-
tional institutions, and since it empowers
Caesar to lay his political hands on the
activities of God, I think it would be a
mistake to exclude anyone from the un-
speakable tyranny which this bill is de-
signed to inflict upon the people of
America.

Mr. COTTON. Will the Senator from
North Carolina yield to me for 1 more
minute?

Mr. ERVIN. I am delighted to do so.

Mr. COTTON. I thank the Senator for
the opportunity to express these senti-
ments, and having it understood that if
I am unable to be present when the final
vote is taken on this amendment, that
I would vote for it if it is to apply to us.
However, I would vote against it if it does
not apply to us, and I shall vote against
the bill if it does not apply to us. May I
say now that I am very glad to withdraw
my objection to the unanimous-consent
request of the distinguished Senator from
‘West Virginia (Mr. BYRD).

Mr. ERVIN. I thank the distinguished
Senator from New Hampshire, a State
which has now been irrevocably and
completely embraced by the Senator
from North Carolina. [Laughter.]

Mr. BYRD of West Virginia. Mr. Presi-
dent, will the Senator from North Caro-
lina yield?

Mr. ERVIN. I am delighted to yield to
the Senator from West Virginia.

Mr. BYRD of West Virginia. Mr. Presi-
dent, I now renew my unanimous-con-
sent request.

The PRESIDING OFFICER (Mr.
McInTYRE) . Is there objection to the re-
quest of the Senator from West Virginia?
The Chair hears none, and it is so or-
dered.

Mr. BYRD of West Virginia. Mr. Presi-
dent, I would ask the distinguished Sen-
ator from North Carolina, does he antic-
ipate a rollcall vote on this amendment
today?

Mr. ERVIN. Yes. I certainly do. I want
to ask for the yeas and nays. I want to
find out how many Members of the Sen-
ate——

Mr. BYRD of West Virginia. I do not
believe there are a sufficient number of
Senators present in the Chamber at this
moment, but the Senator may be assured
that the yeas and nays will be ordered.

Mr. ERVIN. Mr. President, I suggest
the absence of a quorum on my time,
because I want to get the yeas and nays
before there are too many weekend de-
partures. There might be too many
weekend departures for me to get the
yeas and nays at a later time.

The PRESIDING OFFICER. The clerk
will call the roll.

The second assistant legislative clerk
proceeded to call the roll,

Mr. BYRD of West Virginia. Mr. Pres-
ident, I ask unanimous consent that the
order for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ERVIN. Mr. President, I ask for
the yeas and nays.

The yeas and nays were ordered.

THE PRESIDING OFFICER. Who
yields time?

Mr. ERVIN. Mr. President, I yield to
myself such time as I may use.
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Mr. President, this amendment is very
clear. It is in complete harmony with
the other provisions of the Senate com-
mittee bill, strange to say.

All the other provisions of the Senate
bill are avowedly included in the bill to
prevent any employer, whether he is
engaged in the work of Caesar or in the
work of the Lord, who is touched by the
bill, from practicing discrimination
against applicants for employment or
persons who desire to be promoted or
persons who desire not to be discharged
on account of their race, religion, na-
tional origin, or sex.

The amendment is in perfect harmony
with that objective of the Senate com-
mittee bill because it forbids discrimina-
tion in reverse.

It gives access to the courts to prevent
any department or agency or officer of
the United States from requiring any
employer to practice discrimination in
reverse.

When Congress adopted the Civil
Rights Act of 1964 it undertook to for-
bid discrimination in reverse.

It inserted in title VII of that act a
provision which stated in about as plain
words can be found in the English
language that no employer should be re-
quired to hire employees on a quota sys-
tem; that is, a system which required
him to employ certain numbers or per-
centages of a particular race, or a par-
ticular religion, or a particular national
origin, or a particular sex.

I thought that that provision of title
VII of the Civil Rights Act of 1964 was so
plain that he who runs might read it and
not err in so doing.

But some officials who are charged by
the Executive order relating to discrimi-
nation in employment—Executive Order
11246—and who are charged with en-
forcing the provisions of title VII of the
Civil Rights Act of 1964 were apparently
illiterate or educated way past their in-
telligences, and they could not under-
stand the plain and the unambiguous
words of Congress which were designed
to prevent what is probably known as
discrimination in reverse.

As a consequence of this lack of under-
standing of the plain and unambiguous
words of the English language employed
in title VII of the Civil Rights Act of
1964, the Office of Contract Compliance
on virtually every occasion has required
employers seeking Government contracts
to practice discrimination in reverse. The
EEOC, on less frequent occasions, has
haled employers before its bar to practice
discrimination in reverse.

It is to be noted that the Office of Fed-
eral Contract Compliance in the Depart-
ment of Labor is charged with exactly the
same duty in respect to employers seek-
ing Government contracts that the
EEOC is charged with in respect to em-
ployers generally. The sole function of
the Office of Federal Contract Com-
pliance under the Executive order is to
review proposed contracts which various
executive departments or agencies have
made to obtain work or services for the
Federal Government and to make sure
that those contracts prohibit discrimi-
nation against employees or applicants
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for employment because of their race or
religion or national origin or sex.

One of the strange things about Gov-
ernment is that it has an insatiable thirst
for power and that if we give an execu-
tive department or an executive agency
an inch of authority, it converts that
inch of authority into a mile of author-
ity. This has been true in respect to the
Office of Federal Contract Compliance in
the Department of Labor and it has been
true in some instances in respect to the
EEOC itself. The most notorious example
of discrimination in reverse has been em-
bodied in the concept set forth in what
151 popularly known as the Philadelphia
plan.

The Office of Federal Contract Appli-
ance adopted the Philadelphia plan and
required building contractors who ob-
tained contracts from the Federal Gov-
ernment of certain magnitude to deny
the employment of members of the ma-
jority race until the employees belong-
ing to the minority race reached certain
percentages or certain proportions of
their total employees.

Manifestly this requires diserimina-
tion in favor of the members of the
minority race and discrimination against
members of the majority race. In other
words, it requires discrimination in re-
verse.

When the attention of the Office of
Federal Contract Compliance and the
then Secretary of Labor was called to
the fact that the Office of Federal Con-
tract Appliance was requiring discrimi-
nation in reverse and was requiring
building contractors holding Govern-
ment contracts of a certain magnitude
to practice discrimination in favor of
the members of one race and against the
members of other races, the Office of
Federal Contract Compliance and the
then Secretary of Labor engaged in lin-
guistic gymnastics and in a sematic
operation the like of which is unknown
in the annals of either the English lan-
guage or of our country.

They said that, when they require the
employers holding Federal contracts to
employ persons of one race in certain
variable proportions in preference to the
members of other races, that does not
constitute the hiring of people by quotas,
but on the contrary is the hiring of peo-
ple to obtain certain goals or the hiring of
people to achieve certain ranges of
employment.

The Senator from North Carolina is
not a person of great erudition in the
English language. For that reason he
cannot ascend to the linguistic strato-
sphere. On the contrary, he has to rely
on the definitions in the English dic-
tionaries in his effort to ascertain the
meaning of English words.

The Senator from North Carolina took
the dictionaries he had, and they are
rather multitudinous, and he looked up
the word “goal.” He found that the word
“‘goal” was synonymous for all practical
intents and purposes with the word
“‘quotas.” And he found that requiring an
employer to employ persons of one race
in preference to persons of other faces
within a variable percentage or a varia-
ble proportion of his total employees was
nothing in the world other than for all
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practical intents and purposes requiring
a hiring of quotas.

So the Senator from North Carolina
does not believe in discrimination and he
Jjoins those who propose that the Govern-
ment prevent discrimination on the basis
of race or religion or national origin or
sex, and he offers an amendment which
will prevent any department, agency, or
office of the United States from requiring
an employer to practice discrimination in
reverse by employing persons of a par-
ticular race or a particular religion or
a particular national origin or a partic-
ular sex in either fixed or variable num-
bers, proportions, percentages, quotas,
goals, or ranges.

I urge the Senate to adopt this amend-
ment for two reasons. In the first place,
it is in perfect harmony with the ob-
jective of the bill to forbid discrimina-
tion in employment on the basis of race,
religion, or national origin, or sex.

In the second place, the amendment
is so phrased that any person handi-
capped in linguist ability and under-
standing of the meaning of words, and
the Office of Federal Contract Compli-
ance, the EEOC, and the Secretary of
Labor will have a law couched in phrase-
ology which all of them can understand—
and surely we ought to try to bring about
simplicity of statements in the laws of
the United States, and have those laws
couched in terms such as the Members
of Congress and those charged with pre-
venting discrimination in employment
can all understand alike. That is the ob-
jective of this amendment.

In its original form, the amendment
had a criminal sanction for enforcement;
but on reflection, the Senator from Ala-
bama (Mr. ALLEN) and the Senator from
North Carolina came to the conclusion
that it would be a rather harsh remedy
to make men criminals because their un-
derstanding of English language differs
from the understanding of Congress,
which enacts laws in the English lan-
guage. So the distinguished Senator
from Alabama and the Senator from
North Carolina modified their amend-
ments so as to establish a different sanc-
tion for this amendment, and that sanc-
tion is the rather general sanction of
giving any employer who is required to
practice discrimination in reverse or any
employee who is denied a job because of
discrimination in reverse, access to the
courts. The courts can then exercise their
general powers of equity and compel the
Office of Contract Compliance and the
EEOC to obey the acts of Congress ac-
cording to the plain intent of Congress.
All these objectives will be achieved by
the adoption of this amendment.

Frankly, I find, as I travel to and fro
among the people of this land, that peo-
ple cannot understand why the Federal
Government orders employers to prac-
tice discrimination in employment while
they are supposed to be preventing dis-
crimination in employment. As I ob-
serve the activities of the departments,
agencies, or offices which are charged
with preventing discrimination in em-
ployment, I am reminded of one of
Aesop’s fables, the one about the man
who got lost in the woods on a very cold
evening.
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The man could not find his way out
of the woods. He met a satyr. The satyr
told the man he would take him to the
satyr’s home and entertain him over-
night, and thus offer the man an oppor-
tunity to find his way out of the dense
woods to the man’s home in the daylight
of the following morning.

When the satyr was accompanying the
man to the satyr’s home, the man’s hands
were so cold that he blew on his hands,
and the satyr asked the man, “Why are
you blowing on your hands?” The man
said, “I am blowing on my hands to keep
them warm.”

After the satyr and the man got to the
satyr's habitation, the satyr prepared an
evening meal, which consisted in the
main of hot porridge. The porridge was
particularly hot, and the man blew his
breath on his porridge.

The satyr asked, “Why are you blowing
your breath on the porridge?”

The man replied, “I am blowing my
breath on the porridge to make the por-
ridge cold.”

The satyr said, “Out with you. I will
have nothing to do with a man who blows
hot and cold with the same breath.”

That is precisely what the Office of
Federal Contract Compliance of the De-
partment of Labor and the EEOC have
been doing in their alleged efforts to en-
force Executive Order 11246 and title VII
of the Civil Rights Act of 1964, respec-
tively, which prohibit discrimination in
employment on account of race, religion,
national origin, or sex. These authorities,
in case after case, have entered orders
requiring employers to practice discrimi-
nation in reverse by employing persons of
a particular race or a particular religion
or a particular national origin or a par-
ticular sex, either in fixed or variable
numbers, proportions, percentages, quo-
tas, goals, or ranges. I do not believe you
can enforce laws against disecrimination
in employment by commanding and re-
quiring discrimination in employment.
The two concepts are irreconcilable and
repugnant to each other.

So I appeal to every Member of the
Senate who does not think that the Office
of Federal Contract Compliance and the
EEOC should be permitted to blow hot
and cold with the same breath to sup-
port this particular amendment.

Mr, President, I reserve the remainder,
if any, of the time in support of this
amendment.

The PRESIDING OFFICER. Who
vields time?

Mr. WILLIAMS. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. On whose
time?

Mr. WILLIAMS. It will be on my time.

The PRESIDING OFFICER. The clerk
will eall the roll.

The second assistant legislative clerk
proceeded to call the roll.

Mr. ERVIN. Mr. President, will the
Senator consent to the withdrawing of
his order for a moment? I just want to
ask that the section of the Civil Rights
Act of 1964 that I referred to be printed
in the RECORD.

Mr. WILLIAMS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ERVIN. I yield myself such time
as I may use at this moment.

Mr. President, I ask unanimous con-
sent that subsection (j) of section 703
of title VII of the Civil Rights Act of
1964 be printed in the REecorp at this
point.

There being no objection, the statute
was ordered to be printed in the REcorp,
as follows:

(}) Nothing contained in this title shall
be interpreted to require any employer, em-
ployment agency, labor organization, or joint
labor-management committee subject to this
title to grant preferential treatment to any
individual or to any group because of the
race, color, religion, sex, or national origin
of such individual or group on account of
an imbalance which may exist with respect
to the total number or percentage of per-
sons of any race, color, religion, sex, or na-
tional origin employed by any employer, re-
ferred or classified for employment by any
employment agency or labor organization,
admitted to membership or classified by any
labor organization, or admitted to, or em-
ployed in, any apprenticeship or other train-
ing program, in comparison with the total
number or percentage of persons of such
race, color, religion, sex, or national origin
in any community, State, section, or other
area, or in the avallable work force in any
community, State, section, or other area,

Mr. WILLIAMS. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The second assistant legislative clerk
proceeded to call the roll.

Mr. JAVITS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr. MoN-
ToYA) . Without objection, it is so ordered.

Mr. JAVITS. Mr. President, the amend=-
ment which is before us——

The PRESIDING OFFICER. How
m;xfc? time does the Senator yield him-
se

Mr. JAVITS. Will the Senator from
New Jersey yield me 10 minutes?

Mr. WILLIAMS. Such time as the Sen-
ator requires, yes.

Mr. JAVITS. Mr. President, the amend-
ment which is before us affects both
the problem of dealing with Government
contractors in the Office of Contract
Compliance, to which we have voted in
the Department of Labor, and with
remedies available under title 7. This
amendment seeks to set a standard by
which remedies shall be determined on
the part of the United States.

Now, all we see in the wording of the
amendment which is largely contained
in its first sentence, is the tip of the ice-
berg because what this first sentence pur-
ports to restrain is a department, agency,
or officer of the United States. But a
department, agency, or officer of the
United States may move respecting a
given situation for or upon the order of
the court. We do not have to specify in
this amendment that it applies to the
seeking or enforcing orders of a court
because a court usually does not itself re-
quire anything of an employer but acts
on motion of an officer or employee of the
United States. Therefore, the depth of
this amendment is much greater than is
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apparent on the surface because it would
purport not only to inhibit in given
respects the officers of the United States
but also the courts of the United States
through whom, once they make a finding
or a judgment, the officers of the United
States are moved.

I make that analysis because it is clear
that what is sought to be reached is, first
the Philadelphia plan and similar plans
in other cities, and beyond that, the
whole concept of “affirmative action” as
it has been developed under Executive
Order 11246 and as a remedial concept
under Title VII.

Philadelphia-type plans are based on
the Federal Government's power to re-
quire its own contractors or con-
tractors on projects to which it con-
tributes—for example, State projects
with a PFederal contribution—to take
affirmative action to enlarge the labor
pool to the maximum extent by pro-
moting full utilization of minority-
group employees, and by making
certain requirements for those who hire
to seek out minority employees as well
as majority employees and also to cor-
rect discrimination on its face which has
persisted over a long period of time. The
courts have sustained such requirements.
The Philadelphia plan itself was sus-
tained by the Court of Appeals for the
Third Circuit in the case of Contractors
Association of Eastern Pennsylvania v.
the Secretary of Labor, 442 F. 2d 159.
Certiorari was recently denied by the Su-
preme Court. The basis of sustaining it
was really upon two critical points: First,
the Government, as part of its procure-
ment function, has the right to en-
courage full utilization of all minority-
group employees as a method of insur-
ing the availability of a broad manpower

_pool to support procurement efforts, and

second, the plan was upheld as a proper
way to remedy past discrimination in
the six building trades covered by the
plan.

Thus, with respect to procurement, the
court—I am reading from page 171 of
442 Fed. 2d, if anyone is following the
actual decision—stated:

In direct procurement the federal govern-
ment has a vital interest in assuring that
the largest possible pool of qualified man-
power be available for the a,ccompllshment
of its projects.

Therefore, it was held that the Phila-
delphia plan requirement that construc-
tion contractors agree to use good-faith
efforts to meet goals pertaining to the
employment of minority-group employees
in eertain trades was entirely appropriate
in terms of authority by the Federal
Government.

The court also held that there was
nothing inconsistent between the Phila-
delphia plan and section 703(j) of title
VII of the Civil Rights Act because the
Philadelphia plan was issued under an
Executive order, rather than title VII
of the Civil Rights Act, and that sec-
tion 703(j) was a limitation only on title
VII. The decision also implied that the
words of the Civil Rights Act themselves
apply to the matter of setting quotas for
correction of imbalance in the percentage
of people in any race, in comparison to
the percentage in the available work
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force in the area, whereas the Philadel-
phia plan was applicable to the available
work force in certain specific trades.

Finally, the court also held that the
Civil Rights Act of 1964 does not prohibit
specific relief requiring an employer to
be “color conscious” to remedy the ef-
fects of past discrimination.

The court, on page 173, held:

Clearly the Philadelphia Plan is color-
conscious, Indeed the only meaning which
can be attributed to the “affirmative action”
language which since March of 1861 has
been included in successive Executive Orders
is that Government contractors must be
color-conscious. Since 1941 the Executive
Order program has recognized that discrim-
inatory practices exclude avallable minority
manpower from the labor pool. In other con-
texts color-consciousness has been deemed
to be an appropriate remedial posture. Por-
celll v. Titus, 302 F. Supp. 726 (D.N.J. 1869),
aff'd, 431 F.2d 1254 (3d Cir. 1970); Norwalk
CORE v. Norwalk Redevelopment Agency,
305 F.2d 980, 931 (2d Cir. 1968); Offermann
v. Nitkowski, 378 F.2d 22, 24 (2d Cir. 1967). It
has been sald respecting Title VII that “Con-
gress did not intend to freeze an entire
generation of Negro employees into discrim-
inatory patterns that existed before the Act.”
Quarles v. Philip Morris, Inc., supra, 279 F.
Supp. at 514. The Quarles case rejected the
contention that existing, nondiscriminatory
seniority arrangements were so sanctified
by Title VII that the effects of past discrimi-
nation in job assignments could not be over-
come, We object the contention that Title
VII prevents the President acting through
the Executive Order program from attempt-
ing to remedy the absence from the Philadel-
phia construction labor of minority trades-
men in key trades.

Therefore, that the Government had a

right, under the Philadelphia plan, to
order affirmative action which would
overcome that past discrimination with-
?lélg:ransgressing the Civil Rights Act of

The court sealed that in on page 177 of
the opinion, which states:

The Philadelphia Plan is valid Executive
action designed to remedy the perceived evil
that minority tradesmen have not been in-
cluded in the labor pool available for the
performance of construction projects in
which the federal government has a cost and
performance interest. The Fifth Amendment
does not prohibit such action.

So, Mr. President, the courts have re-
jected much of the argument that we
should—what in effect this amendment
dees—preclude preferential treatment
under any and all circumstances, be-
cause it runs afoul of section T03(j).

I would also like to cite in that regard
the opinion in the United States v. Iron-
workers Local No. 86, 443 F.2d 544, de-
cided in the Ninth Circuit Court of Ap-
peals as recently as May of 1971, in
which the court held, in a title VII
“pattern or practice’ case, that there was
an affirmative duty for minority recruit-
ment where it was shown that there was
past discrimination which now required
correction, and that the court could or-
der that correction affirmatively without
violating section 703(j) relating to pref-
erential treatment of individuals of any
group, and so forth, where there had been
illegality. The court would not allow a
respondent to profit from his own ille-
gality under cover of section T03(j).

Now, Mr. President, I am told, and I
believe the information to be reliable,
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that under the decision made last week

by Judge Bonsal in New York, in the

Steamfitters case, an affirmative order

was actually entered requiring a union

local to take in a given number of mi-

nority-group apprentices.

What this amendment seeks to do is to
undo the Philadelphia plan and those
court decisions. Incidentally, I take great
pride in the fact that when the legality
of the Philadelphia plan was argued here,
and we had an opinion of the Attorney
General which held it lawful pitted
against an opinion of the Comptroller
General’s Office which held it unlawful,
I think I was the principal Senator who
sustained the doctrine of legality. And I
am very grateful, naturally, that the
courts took that view.

So, here I believe that the amendment
dees two things, both of which should be
equally rejected.

First, it would undercut the whole con-
cept of affirmative action as developed
under Executive Order 11246 and thus
preclude Philadelphia-type plans.

Second, the amendment, in addition to
the dismantling the Executive order pro-
gram, would deprive the courts of the op-
portunity to order affirmative action un-
der title VII of the type which they have
sustained in order to correct a history of
unjust and illegal discrimination in em-
ployment and thereby further dismantle
the effort to correct these injustices.

So, for both reasons, Mr. President, I
believe that the amendment should be
rejected, and I hope very much that the
Senate will do that.

Mr. President, I ask unanimous con-
sent that the two opinions which I have
cited in this discussion be printed in the
RECORD.

There being no objection, the excerpts
were ordered to be printed in the REcorbp,
as follows:

CONTRACTORS ASSOCIATION OF EASTERN PENN-
SYLVANIA VERSUS SECRETARY OF LABOR
(The Contractors Assoclation of Eastern

Pennsylvania v. The BSecretary of Labor,

George P. Shultz, the Assistant Secretary of

Labor, Arthur A. Fletcher, the Director,

Office of Federal Contract Compliance, John

L. Wilks, the Secretary of Agriculture, Clif-

ford M. Hardin, and the General State Au-

thorlty of the Commonwealth of Pennsyl-
vania.)

(James D. Morrissey, Inc., the Conduit &
Foundation Corp., Glasgow, Inc., Buckley &
Company, the Nyleve Company, Erb Engi-
neering & Constr. Co., Perkins, Kanak, Foster,
Inc., and Lansdowne Constructors, Inc. (In-
tervening Plaintiffs in D.C.).)

(The Contractors Association of Eastern
Pennsylvania, James D. Morrissey, Inc., the
Conduit & Foundation Corp., Glasgow Inc.,
Buckley & Company, the Nyleve Company,
Erb Engineering & Constr. Co., Perkins,
Kanak, Foster, Inc. and Lansdowne Con-
structors, Inc., Appellants.)

(No. 19027. United States Court of Appeals,
Third Circuit. Argued March 1, 1971. Decided
April 22, 1971.)

Action by contractors’ association and in-
dividual contractors against various state
and federal officials challenging validity of
the Philadelphia Plan. The United States
District Court for the Eastern District of
Pennsylvania, Charles R. Weiner, J.,, 311
F.Supp. 1002, entered order denying plain-
tiffs' motion for summary judgment and
granting motion of federal defendants for
summary judgment and the plaintiffs ap-
pealed. The Court of Appeals, Gibbons, Cir-
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cuit Judge, held that Executive Order pro-
mulgating Philadelphia Plan relating to mi-
nority hiring in federally assisted construc-
tion projects in five-county area and includ-
ing as a precondition to federal assistance
the bidder’s submission of an affirmative pro-
gram containing goals within the range set
for minority hiring was valid as being within
the implied authority of President and his
designees and was not prohibited by any con-
gressional enactment.

Affirmed.

1. Administrative Law and Procedure—668:
Civil Rights—13: Contractor plaintiffs, who
as bidders on federally assisted project were
directly affected by requirement of Phila-
delphia Plan pertaining to the hiring of
minority persons in federally assisted con-
struction projects requiring, among other
things, the inclusion in each bid of a com-
mitment by bidder to an affirmative action
program containing goals falling within
specified ranges on minority hiring, had
standing to bring action challenging validity
of Plan. Executive Order Nos, 11246, § 202(1),
11478, 42 U.S.C.A, § 2000e note; Civil Rights
Act of 1964, § 701 et s2q., 42 U.S.C.A. § 2000e
et seq.

2. States—4.12: If Philadelphia Plan relat-
ing to the hiring of minority persons In
federally assisted construction projects was
adopted pursuant to valid exercise of presi-
deptial powers, its provisions would prevail
over local Pennsylvania statutes. Executive
Order Nos. 11246, § 202(1), 11478, 42 U.S.C.A.
§ 2000e note; Civil Rights Act of 1964, § 701
et seq., 42 U.S.C.A. § 200e et seq.

3. United States—82: When Congress
authorizes an appropriation for program of
federal assistance and authorizes executive
branch to implement program by arranging
for assistence to specific project, in absence
of specific statutory regulations it must be
deemed that Congress granted to President
a general authority to act for protection of
federal interests.

4. United States—82: Executive order
promulgating Philadelphia Plan relating to
minority hiring In federally assisted con-
struction projects in five-county area and
including as a precondition to federal assist-
ance the bidder’s submission of an affirmative
program containing goals within the range
set for minority hiring was valld as being
within the implied authority of President
and his designees and was not prohibited by
any congressional enactment. Executive
Order Nos. 11246, § 202(1), 11478, 42 US.C.A,
§ 2000e note; Civil Rights Act of 1964, § 701
et seq., 42 U.B.C.A. § 2000e et seq.

5. Civil Rights—2: Express reference in
Civil Rights Act of 1964 to executive orders
relating to fair employment practices for
government contractors indicates that Con-
gress contemplated continuance of the ex-
ecutive order program and the remedies
established by that Act are not exclusive.
Civil Rights Act of 1964, §§ T01 et seq., 703
(1), T09(d), 42 U.B.C.A. §§ 2000e et seq.,
2000e-2(j), 2000e-8(d).

6, Civil Rights—3: While Congress has not
prohibited presidential action in area of em-
ployment on federal or federally assisted
contracts, President is bound by the express
prohibitions of title of Civil Rights Act of
1964 dealing with discrimination in em-
ployment. Civil Rights Act of 1964, §§ 701
et seq., T03(1), T09(d), 42 U.S.C.A. §§ 2000e
et seq., 2000e-2(j), 2000e-8(d).

7. Civil Rights—2: Civil Rights Act of 1964
provision stating that nothing should be
interpreted to require any employer or labor
organization to grant preferential treatment
to any individual or group because of race
is a limitation only upon that title of Act
dealing comprehensively with discrimination
in employment and not upon any other
remedies, state or federal. Civil Rights Act of
1964, § T08()). 42 U.B.C.A. § 2000e-2(]).

8. Civil Rights—2: Provision of Civil
Rights Act of 1964 to effect that it shall not
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be unlawful employment practice for em-
ployer to use different conditions and stand-
ards of compensation in any employment
pursuant to bona fide seniority or merit sys-
tem is a limitation only upon that title of
Act comprehensively dealing with discrimi-
nation in employment and not upon any
other remedies. Civil Rights Act of 1064, §
703(h), 42 U.S.C.A. § 2000e-2(h).

9. Civil Rights—2, 3: Clvil Rights Act of
1964 provision making it unlawful employ-
ment practice for employer to fall or refuse
to hire any individual because of race or
classify employees in any way which would
deprive any individual of opportunity be-
cause of race discloses no intentlon of Con-
gress to freeze the status quo and to fore-
close remedial action under other authority
designed to overcome existing evil, and sec-
tlon does not preclude Philadelphia Flan
relating to the hiring of minority in speci-
fied five-county area with respect to federally
assisted construction programs. Executive
Order Nos. 11246, § 202(1), 11478, 42 US.C.A.

2000e note; Civil Rights Act of 1964, § 703
(a), 42 US.C.A. § 2000e-2(a).

10. Civil Rights—2: General prohibition
against discrimination in any program or
actvity receiving federal financial assistance
contained in Civil Rights Act of 1964 cannot
be construed as limiting executive author-
ity in defining appropriate affirmative action
on part of a government contractor. Civil
Rights Act of 1964, §§ 601 et seq., 604, TO01
et seq., 42 US.C.A, §§ 2000d et seq., 2000d-3,
2000e et seq.

11. Labor Relations—251: While hiring
hall arrangements are permitted by federal
law, they are not required. National Labor
Relations Act, § B(f) as amended 29 US.C.A.
§ 158(1).

12, Civil Rights—3: Since Philadelphia
Plan relating to hiring of minorities in cer-
tain construction trades within five-county
area on federally assisted construction proj-
ects violate neither Constitution nor federal
law, fact that is contractual provision with
relation to hiring of minority members for
enumerated construction trades might be at
variance with other exclusive hiring hall
agreements by contractors was legally irre-
levant. National Labor Relations Act, § 8(f)
as amended 29 U.S.C.A. §158(f).

13. Civil Rights—3: Absence of a judiclal
finding of past discrimination was irrelevant
to authority to promulgate Philadelphia
Plan regarding the hiring of minority work-
ers in specified construction trades for work
on federally assisted construction contracts
in five-county area. Clvil Rights Act of 1964,
§§ 701 et seq., 706(g), 42 U.S.C.A. §§ 2000e et
seq., 2000e-5(g).

14. Administrative Law and Procedure—
303, 413, 701: Administrative action pursuant
to Executive Order is invalid and subject to
Judleial review if beyond scope of Executive
Order, but court should give more than ordi-
nary deference to an administrative agency's
interpretation of Executive Order or regula-
tion which it is charged to administer.

15. Administrative Law and Procedure—
413: Civil Rights—3: Where Attorney Gen-
eral issued an opinion that the Philadelphia
Plan with regard to hiring of minority work-
ers in federally assisted construction pro-
Jects was valid and the President had con-
tinued to acquiesce In interpretation of Ex-
ecutive Order by his designee, the Labor De-
partment interpretation of order that the af-
firmative action required more than mere
policing against actual present discrimina-
tion and action looking toward employment
of specific member of minority trades must
be deferred to by courts. Executive Order No.
11246, §§ 201, 202, 42 U.S.C.A. § 2000e note,

16. Civil Rights—3: Orders implementing
Executive Order regarding hiring of minority
tradesmen in federally assisted construction
projects in the five-county area were not in-
valid because signed by the assistant secre-
tary rather than by the Secretary of Labor,
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Executive Order No. 11246, § 401, 42 U.S.C.A.
§ 2000e note.

17. Constitutional Law—275(2) : Philadel-
phia Plan regarding hiring of minority trades-
men in a five-county area for federally as-
sisted construction programs does not violate
due process clause of Fifth Amendment on
ground that it imposes on contractor con-
tradictory duties which are impossible of at-
talnment, that plan is arbitrary and Capri-
cious by administrative action singling out
contractors in five-county Philadelphia area
and that the goals specified by Plan were
racial quotas prohibited by the equal protec-
tion aspect of Fifth Amendment. Executive
Order Nos. 11246, § 202(1), 11478, 42 U.S.C.A.
§ 2000e note; Civll Rights Act of 1964, § 701
et seq., 42 U.S.C.A. § 2000e et seq.; U.S.C.A.
Const. Amend. 5.

18. Administrative Law and Procedure—
470; Civil Rights—3: Public hearings after
notice were appropriate means for the De-
partment of Labor to obtain information
needed for informed judgment regarding or-
ders to be issued to implement Philadelphia
Plan relating to the hiring of minority trades-
men in federally assisted construction con-
tracts. Executive Order No. 11246, § 204, 42
U.S.C.A. § 2000e note.

19. Civil Rights—3: Data in order of De-
partment of Labor implementing Philadel-
phia Plan as to percentages of utilization of
minority tradesmen in the six trades com-
pared with the ability of such tradesmen in
the five-county area justified issuance of
order regarding minority hiring of trades-
men in federally assisted construction proj-
ects without regard to a finding as to cause of
situation. Executive Order No. 11246, § 204,
42 U.B.C.A. § 2000e note.

John J. McAleese, Jr., Synnestvedt &
Lechner, Robert J. Bray, Jr., Philadelphia,
Pa., for plaintiff and intervening plaintiffs-
appellants.

David L. Rose, Civil Right Division, Plan-
ning and Special Appeals Section, Depart-
ment of Justice, Washington, D.C., Peter
Nash, Bolicitor of Labor, Gerald L. Paley,
Assoclate Solicitor of Labor, Jerrls Leonard,
Asst. Atty. Gen., David L. Norman, Deputy
Asst. Atty. Gen., Louis C. Bechtle, U.S, Atty.
Bernard H. Shapiro, Joseph B. Scott, Attys.,
U.8. Department of Justice, Washington, D.C,,
for federal appellee.

Theodore R. Mann and Barry E. Ungar,
Philadelphia, Pa., amicus curiae, for appel-
lees; Goodis, Greenfield, Narin & Mann, Phil-
adelphia, Pa., of counsel.

Winthrop A. Johns, Lawrence T. Zimmer-
man, Washington, D.C., for Associated Gen-
eral Contractors of America; Rellly, Johns
& Zimmerman, Washington, D.C., of counsel.

Nathaniel R. Jones, General Counsel, Paul
J. Spiegelman, New York City, Russel Spec-
ter, Washington, D.C., Willlam D. Wells,
amici curiae, for NAACP; Robert J. Rein-
stein, Philadelphia, Pa., of counsel.

Sherman, Dunn & Cohen, Louls Sherman,
Washington, D.C., Meranze Katz, Spear &
Bielitsky, Bernard N. Katz, Philadelphia,
Pa., amici curiae, for Bullding and Con-
struction Trades Department, AFL-CIO and
Bulilding and Construction Trades Council
of Philadelphia and Vicinity, AFI—CIO.

John D. Day, Asst. City SBol., Matthew W.
Bullock, Jr., Pirst Deputy City Sol., Levy An-
derson, City Sol., Philadelphia, Pa., amici
curiae, for City of Philadelphia.

Ralph B. Powell, Jr. Philadelphia, Pa., ami-
cus curiae, for General Bullding Contractors
Ass'n, Inc.

Guy Farmer, Patterson, Belknap, Farmer
& Shibley, Washington, D.C., amieci curiae,
for National Electrical Contractors Ass'n.

Before Hastle, Chief Judge, and McLaugh-
lin and Gibbons, Circult Judges.

OPINION OF THE COURT
Gibbons, Circult Judge.

The original plaintiff, the Contractors As-
sociation of Eastern Pennsylvania (the As-
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soclation) and the intervening plaintiffs?
construction contractors doing business in
the Philadelphia area (the Contractors), ap-
peal from an order of the district court which
denied their motion for summary judgment,
granted the motion of the federal defend-
ants® to dismiss the Association complaint
for lack of standing, and granted the cross-
motion of the federal defendants for sum-
mary judgment.* When deciding these mo-
tions, the district court had before it the As-
soclation’s verified complaint, a substantially
identical complaint of the Contractors, the
affidavits of Vincent G. Macaluso and Ward
McCreedy on behalf of the federal defendants
which identified certain relevant documents,
a stipulation by the parties as to certain
facts, and two afiidavits of Howard G. Minck-
ler on behalf of the plaintiffs.

The complaint challenges the validity of
the Philadelphia Plan, promulgated by the
federal defendants under the authority of
Executive Order No. 11246.¢ That Plan is em=~
bodled In two orders issued by officials of
the United States Department of Labor, dated
June 27, 1969 and September 23, 1969, re-
spectively. Copies of these orders were an-
nexed to the verified complaint as exhibits
1 and 2, respectively, and to the Maecaluso
afidavit as appendices B and C respectively.
In summary, they require that bidders on any
federal or federally assisted construction con-
tracts for projects in a five-county area
around Philadelphia,® the estimated total cost
of which exceeds $500,000, shall submit an ac-
ceptable affirmative action program which in-
cludes specific goals for the utilization of
minority manpower In six skilled crafts:
fronworkers, plumbers and pipefitters, steam-
fitters, sheetmetal workers, electrical workers,
and elevator construction workers,

Executive Order No. 11246 requires all ap-
plicants for federal assistance to include in
their construction contracts specific provi-
sions respecting fair employment practices,
including the provision:

“The contractor will take affirmative action
to ensure that applicants are employed, and
that employees are treated during employ-
ment, without regard to their race, color,
religion, sex or national origin.”*

The Executive Order empowers the Secre-
tary of Labor to issue rules and regulations
necessary and appropriate to achieve its pur-
pose. On June 27, 1969 Assistant Secretary
of Labor Fletcher issued an order implement-
ing the Executive Order in the five-county
Philadelphia area. The order required bid-
ders, prior to the award of contracts, to sub-
mit “acceptable affirmative actlon' programs
“which shall include specific goals of minor-
ity manpower utilization.” The order con-
talned a finding that enforcement of the
“afirmative action"” requirement of Execu-
tive Order No. 11246 had posed special prob-
lems in the construction trades.? Contractors
and subcontractors must hire a new employee
complement for each job, and they rely on
craft unions as their prime or sole source
for labor. The craft unions operate hiring
halls. “Because of the exclusionary practices
of labor organizations,” the order finds “there
traditionally has been only & small number
of Negroes employed in these seven trades.” ®

The June 27, 1969 order provided that the
Area Coordinator of the Office of Federal
Contract Compliance, in conjunction with
the federal contracting and administering
agencies in the Philadelphia area, would
determine definite standards for specific
goals in a contractor's afirmative action
program. After such standards were deter-
mined, each bidder would be required to
commit itself to specific goals for minority
manpower utilization. The order set forth
factors to be considered in determining def-
inite standards, including:

“(1) The current extent of minority group
participation in the trade.

Footnotes at end of article.
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“(2) The availabllity of minority group
persons for employment in such trade.

“(3) The need for training programs in
the area and/or the need to assure demand
for those in or from existing training
programs.

“(4) The impact of the program upon the
existing labor force.”

Acting pursuant to the June 29, 1969 order,
representatives of the Department of Labor
held public hearings in Philadelphia on
August 26, 27 and 28, 1969. On September 23,
1969, Assistant Secretary Fletcher made find-
ings with respect to each of the listed factors
and ordered that the following ranges be
established as the standards for minority
manpower utilization for each of the desig-
nated trades in the Philadelphia area for the
following four years:

{In percent]

Range of minority group
employment

Until
Dec. 31, for for
Identification of trade 1970 9 1972

Ironworkers. ... ..........
Plumbers and pipefitters_ __
Steamfitters........_... -
Sheetmetal workers_..___.
Electrical workers......_..
Elevator construction

workers. 9-13

The order of September 23, 1969 specified
that on each invitation to bid each bidder
would be required to submit an affirmative
action program. The order further provided:

4. No bidder will be awarded a contract
unless his affirmative action program ccntains
goals falling within the range set forth * * *
albo"e L

- - * L -

6. The purpose of the contractor’'s commit-
ment to specific goals as to minority man-
power utilization is to meet his affirmative
action obligations under the equal oppor-
tunity clause of the contract. This commit-
ment is not intended and shall not be used
to discriminate against any qualified ap-
plicant or employee. Whenever it comes to
the bidder’s attention that the goals are be-
ing used in a discriminatory manner, he must
report it to the Area Coordinator of the Of-
fice of Federal Contract Compliance of the
U.S. Department of Labor in order that ap-
propriate sanction proceedings may be in-
stituted.

8. The bidder agrees to keep such records
and file such reports relating to the pro-
visions of this order as shall be required by
the contracting or administering agency."

In November, 1969, the General State Au-
thority of the Commonwealth of Pennsyl-
vania issued invitations to bid for the con-
struction of an earth dam on Marsh Creek
in Chester County, Pennsylvania. Although
this dam is a Commonwealth project, part
of the construction cost, estimated at over
$3,000,000 is to be funded by federal monies
under a program administered by the De-
partment of Agriculture. The Secretary of
Agriculture, one of the federal defendants, as
a condition for payment of federal financial
assistance for the project, required the inclu-
sion in each bid of a Philadelphia Plan Com-
mitment in compliance with the order of
September 23, 1969. On November 14, 1969,
the General State Authority issued an ad-
dendum to the original invitation for bids
requiring all bidders to include such a com-
mitment in their bids. It is alleged and not
denied that except for the requirement by
the Secretary of Agriculture that the Phila-
delphia Plan Commitment be included, the

Footnotes at end of article,
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General State Authority would not have im-
posed such & requirement on bidders.

The Association consists of more than
eighty contractors in the five-county Phila-
delphia area who regularly employ workers
in the six specified crafts, and who collec-
tively perform more than §150,000,000 of fed-
eral and federally assisted construction in
that area annually. Each of the contractor
plaintiffs is a regular bidder on federal and
federally assisted construction projects. The
complaint was filed prior to the opening of
bids on the Marsh Creek dam. It sought in-
Junctive relief against the inclusion of a
Philadelphia Plan Commitment requirement
in the invitation for bids. By virtue of a stip-
ulation that the General State Authority
would issue a new and superseding invita-
tion for bids if the district court held the
Plan to be unlawful, the parties agreed that
bids could be received without affecting the
justiciability of the controversy. Bids were
received on January 7, 1970. One of the Inter-
vening contractor plaintiffs submitted a low
bid and appeared at the time of the district
court decision to be entitled to an award of
the contract.

The complaints of the Assoclation and the
Contractors refer to the fact that the Comp-
troller General of the United States has
opined that the Philadelphia Plan Commit-
ment is illegal and that disbursement of fed-
eral funds for the performance of a con-
tract contalning such a promise will be
treated as unlawful.® The plaintiffs point
out that the withholding of funds after a
contractor has commenced performance
would have catastrophic consequences, since
contractors depend upon progress payments,
and are in no position to complete their con-
tracts without such payments. They allege
that the Philadelphia Plan is illegal and void
for the following reasons:

1. It is action by the Executive branch not
authorized by the constitution or any statute
and beyond Executive power,

2. It is inconsistent with Title VII of the
Civil Rights Act of 18641

3. It i1s inconsistent with Title VI of the
Civil Rights Act of 19642

4. It is Inconsistent with the National
Labor Relations Act.’?

5. It is substantively inconsistent with and
was not adopted in procedural accordance
with Executive Order No. 11246.

6. It violates due process because

(a) it requires contradictory conduct im-
possible of consistent attainment;

(b) 1t unreasonably requires contractors
to undertake to remedy an evil for which the
craft unions, not they, are responsible;

(e) it arbitrarily and without basis in fact
singles out the five-county Philadelphia area
for discriminatory treatment without ade-
quate basis in fact or law; and

(d) it requires guota hiring in violation
of the Fifth Amendment,

The federal defendants moved both to dis-
miss the complaint under Rule 12(b) (1),
Fed.R.Civ.P. and for summary judgment un-
der Rule 56(b), Fed.R.Cilv.P. They asserted
that the plaintiff’s lacked standing and that
they were entitled to judgment as & matter
of law, The plaintifis moved for summary
judgment.The district court held that the
Association lacked standing to maintain the
suit, that the Contractors had such standing,
and that the Plan was valid, 311 F.Supp.
1002. It granted summary judgment for the
federal defendants, and the plaintiffs appeal.

Standing

[1] The district court’s holding that the
Assoclation lacked standing to sue was
handed down prior to that of the Supreme
Court in Association of Data Processing.
Service Organizations, Ine. v. Camp, 397 U.S.
150, 90 S.Ct. 827, 25 L.Ed.2d 184 (1970), and
in the light of that decision and the more
recent decision in Citizens to Preserve Over-
ton Park, Inc. v. Volpe, 401 U.S. 402, 91 S.Ct.
814, 28 L.Ed.2d 136 (1971), is at least doubt-
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ful. We need not reach this issue, however,
since the Contractor plaintiffs who as bid-
ders are directly impacted by the requirement
that they agree in their bid to comply with
the Plan, clearly have standing. Abbott
Laboratories v. Gardner, 387 U.S. 136, 87 8.Ct.
1507, 18 L.Ed.2d 681 (1967). All plaintiffs
have been represented by the same attorney,
and the presence or absence of the Associa-
tion as a plaintif has no practical
significance.
Ezecutive power

|2] The plaintiffs contend that the Phila-
delphia Plan is social legislation of local ap-
plication enacted by the Executive without
the benefit of statutory or constitutional
authority. They point out, probably correctly,
that the Plan imposes on the successful bid-
der on a project of the Commonwealth of
Pennsylvania record keeping and hiring prac-
tices which violate Pennsylvania law." If the
Plan was adopted pursuant to a valid exer-
cise of presidential power its provisions
would, of course, control over local law. See
United States v. City of Chester, 144 F.2d
415, 420 (3d Cir. 1944); cf. United States v.
Allegheny County, 322 U.8. 174, 183, 64 8.Ct.
908, 88 L.Ed. 1209 (1944); Panhandle Oil Co.
v. State of Mississippi ex rel. Knox, 277 U.S.
218, 221, 48 S.Ct. 451, 72 L.Ed. 857 (1928).
But, say the plaintifis, where there is neither
statutory authorization nor constitutional
authority for the Executive action, no sub-
stantive federal requirements may be im-
posed upon a contract between the Common-
wealth and its contractor.

The district court’s answer 1s that the fed-
eral government “has the unrestricted power
to fix the terms, conditions and those with
whom it will deal.”* For this proposition
it cites Perkins v. Lukens Steel Co., 310 U.S.
113, 60 S.Ct. 869, B4 L.Ed. 1108 (1940) and
King v. Smith, 392 U.S, 309, 333, 88 S.Ct.
2128, 20 L.Ed.2d 1118 (1968). Neither case is
in point, however on the issue of Executive
as distinguished from federal power. King v.
Smith held that the Alabama substitute
father regulation was inconsistent with the
Bocial Security Act, 42 US.C. § 606(a), and
points out that the federal government may
impose the terms and conditions upon which
its money allotments may be disbursed. The
conditions referred to were imposed by Con-
gress, not by the Executive branch. Perkins
v. Lukens Steel Co. interprets the Public
Contracts Act of June 30, 1936 ** which re-
quires that sellers to the federal government
pay prevailing minimum wages. It holds that
an administrative determination of prevail-
ing wages In a given Industry made by the
Secretary of Labor is not subject to judicial
review on behalf of a potential seller.”” The
opinjion contains the language:

“Like private individuals and businesses,
the QGovernment enjoys the unrestricted
power to produce its own supplies, to deter-
mine those with whom it will deal, and to fix
the terms and conditions upon which it will
make needed purchases.” 8

The quoted language refers to federal
power exercised pursuant to a statutory
mandate. The case is not in point on the
issue of Executive power absent such a man=-
date.

The federal defendants and several amiel 1
contend that Executive power to impose fair
employment conditions incident to the
power to contract has been upheld in this
circut and in the Fifth Circuit. They cite
Farmer v. Philadelphia Electric Company,
329 F.2d 3 (3d Cir. 1964) and Farkas v. Texas
Instrument, Ine., 376 F.2d 629 (6th Cir),
cert. denied, 389 U.S. 977, 88 S.Ct. 480, 19
L. Ed, 2d 471 (1967). Both cases discussed
the Executive Order program for achieving
fair employment in the context of Govern-
ment contracts rather than federally as-
sisted state contracts, and both assumed the
validity of the Executive Order then applica-
ble® Both cases held that even assuming
the validity of the Executive Order, it did
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not give rise to a private cause of action for
damages by a party subjected to discrimina-
tion. Discussion of the validity of the Execu-
tive Order was in each case dictum. More-
over, both Farmer and Farkas refer to 40
U.S.C. § 486(a) as the source of the Execu-
tive power to issue the order. That subsec-
tion authorizes the President to prescribe
such policies and directives as he deems nec-
essary to eflectuate the provisions of Chapter
10 of Title 40 ™ and Chapter 4 of Title 41.2
These chapters deal with procurement of
Government property and services, not with
federal assistance programs. Thus even If
Farmer and Farkas were holdings rather
than dicta as to Executive power, the hold-
ings would not reach the instant case. The
validity of the Executive Order program as
applied to the construction industry in state
government contracts by virtue of federal
assistance has not been litigated, so far as we
have been able to determine, in any case
reaching the courts of appeals.® Certainly no
case has arisen which considers Executive
power to impose, by virtue of federal assist-
ance, contract terms in a state construc-
tion contract which are at variance with
state law,

The limitations of Executive power have
rarely been considered by the courts. One of
those rare instances Is Youngstown Sheet &
Tube Co. v. Sawyer, 343 U.S. 579, 72 B.Ct.
863, 968 L.Ed. 1153 (1952). From the six con-
curring opinions and one dissenting opinion
in that case, the most significant guidance
for present purposes may be found in that of
Justice Jackson:

“We may well begin by a somewhat over-
simplified grouping of practical situations
in which a President may doubt, or others
may challenge, his powers, and by distin-
guishing roughly the legal consequences of
this factor of relativity.

“1. When the President acts pursuant to
an express or implied authorization of Con-
gress, his authority is at its maximum, for it
includes all that he possesses in his own
right plus all that Congress can delegate. In
these circumstances, and in these only, may
he be said (for what it may be worth) to
personify the federal sovereignty, If his act
is held unconstitutional under these circum-
stances, it usually means that the Federal
Government as an undivided whole lacks
power. A seizure executed by the President
pursuant to an Act of Congress would be
supported by the strongest of presumptions
and the widest latitude of judicial inter-
pretation, and the burden of persuasion
would rest heavily on any who might attack
it.

“2, When the President acts in absence in
either a congressional grant or denial of au-
thority, he can only rely upon his own in-
dependent powers, but there is a zone of
twilight in which he and Congress may have
concurrent authority, or in which its dis-
tribution is uncertain. Therefore, congres-
sional inertia, indifference or qulescence
may sometimes, at least as a practical matter,
enable, iIf not invite, measures on independ-
ent presidential responsibility. In this area,
any actual test of power is likely to depend
on the imperatives of events and contem-
porary imponderables rather than on ab-
stract theories of law.

“3, When the President takes measures in-
compatible with the expressed or implied
will of Congress, his power is at its lowest
ebb, for then he can rely only upon his own
constitutional powers minus any constitu-
tional powers of Congress over the matter.
Courts can sustain exclusive presidential
control in such a case only by disabling the
Congress from acting upon the subject.
Presidential claim to a power at once so con-
clusive and preclusive must be scrutinized
with caution, for what is at stake is the
equilibrium established by our constitutional
system." 2

Footnotes at end of article.
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Plaintiffs contend that the Philadelphia
Plan is inconsistent with the will of Congress
expressed in several statutes. We deal with
these statutory contentions hereinafter. Thus
for the moment we may set to one side con-
sideration of Justice Jackson's third cate-
gory, and turn to category (1), action ex-
pressly or impliedly authorized, and category
{(2), action in which the President has im-
plied power to act in the absence of congres-
sional preemption. To determine into which
category the Philadelphia Plan falls a review
of Executive Orders in the field of fair em-
ployment practices is helpful.

The first such order, Executive Order No.
8802, was signed by President Roosevelt on
June 25, 1941. It established in the Office of
Production Management a Committee on Fair
Employment Practice, and it required that all
Government contracting agencies include in
all defense contracts a covenant not to dis-
criminate against any worker because of race,
creed, color, or national origin, The order
contained no specific statutory reference, and
describes the action '‘as a prerequisite to the
successful conduct of our national defense
production effort.” In December 1941 Con-
gress enacted “An Act to expedite the prose-
cution of the war effort,” * and on December
27, 1971, pursuant to that Act the President
issued Executive Order No. 9001* which
granted to the War and Navy Departments
and the Maritime Commission broad con-
tract authority. This order among other pro-
visions stated that a non-discrimination
clause would be deemed incorporated by ref-
erence in all such contracts. On May 27, 1943,
Executive Order No. 8802 was amended by
Executlve Order No. 9346 * which established
in the Office for Emergency Management of
the Executive Office of the President a Com-
mittee on Fair Employment Practice. This
order required the antidiscrimination clause
in all government contracts rather than in
defense contracts only. Still, the order was
quite clearly bottomed on the President’s
war mobilization powers and was by its terms
directed toward enhancing the pool of work-
ers available for defense production,

On December 18, 1945, President Truman
signed Executive Order No. 9664,* which con-
tinued the Committee established by Exec-
utive Orders Nos. 8802 and 93468 “for the
periods and subject to the conditions stated
in the National War Agencies Appropriation
Act, 1946 (Public Law 156, 79th Cong., 1st
Sess., approved July 17, 1945).” On Febru-
ary 2, 1951, the President signed Ezecutive
Order No. 10210, which transferred to the
Department of Defense the contracting pow-
ers referred to in Executive Order No. 9001.
The order continued the provision that a
non-disecrimination clause would be deemed
incorporated by reference in all defense con-
tracts. It referenced the First War Powers
Act, 1941 as amended. By a subsequent se-
ries of Executive Orders, Executive Order No.
10210 was extended to other Government
agencies engaged in defense related procure-
ment.® On December 3, 1951 the President
signed Executive Order No. 10308, creat-
ing the Committee on Government Contract
Compliance, which was charged with the
duty of obtaining compliance with the non-
discrimination contract provisions. The stat-
utory authorities referenced in Executlive
Order No. 10308 are the Defense Production
Act of 19560% and 31 US.C. § 691.% Refer-
ence to the Defense Production Act of 1950
shows that the President was still acting,
pursuant to his national defense powers,
to assure maximum utilization of available
manpower.

President Eisenhower on August 13, 1953,
by Executive Order No. 10479 * revoked Ex-
ecutive Order No. 10308 and transferred the
compliance functions of the Committee on
Government Contract Compliance to the
Government Contract Committee. In this
order for the first time there Is no mention

January 28, 1972

of defense production. For the first time the
Committee is authorized to receive com-
plaints of violations, and to conduct activ-
itles not directly related to federal procure-
ment.® On September 3, 1954, by Executive
Order No. 10557% the required form of
Government contract provision was revised.
The new provision was much more specific,
required the imposition of the contractor’s
obligation on his subcontractors, and re-
quired the posting of appropriate notices.
The Eisenhower orders, while they did not
refer to defense production and did author-
ize the Compliance Committee to encourage
nondiscrimination outside the field of Gov-
ernment contracts, were still restricted in
direct application to federal government pro-
curement.

While the orders do not contain any spe-
cific statutory reference other than the ap-
propriations statute, 31 U.S.C. § 690, they
would seem to be authorized by the broad
grant of procurement authority with respect
to Titles 40 and 41.% No less than in the
case of defense procurement it is in the in-
terest of the United States in all procure-
ment to see that its suppliers are not over
the long run increasing its costs and delay-
ing its programs by excluding from the labor
pool available minority workmen. In the area
of Government procurement Executive au-
thority to impose non-discrimination con-
tract provisions falls in Justice Jackson’s
first category: action pursuant to the express
or implied authorization of Congress.

Executive Order No. 10925  signed by Pres-
ident EKennedy on March 6, 1961, among
other things enlarged the notice require-
ments and specified that the President’s
Committee on Equal Employment Opportu-
nity could by rule, regulation or order im-
pose sanctions for violation. Coverage still
extended only to federal government con-
tracts. Significantly for purposes of this case,
however, the required contract language was
amended to add the provision:

“The Contractor will take affirmative ac-
tion to ensure that applicants are employed,
and that employees are treated during em-
ployment, without regard to their race, creed,
color, or national origin.” #

The Philadelphia Plan is simply a refined
approach to this “affirmative action” man-
date. Applied to federal procurement the af-
firmative action clause ls supported by the
same Presidential procurement authority
that supports the non-discrimination clause
generally.

The most significant change in the Execu-
tvie Order program for present purposes oc-
curred on June 22, 1963 when the President
slgned Executive Order No. 11114, which
amended Executive Order No. 10925 by pro-
viding that the same non-discrimination
contract provisions heretofore required in all
federal procurement contracts must also be
included In all federally assisted construc-
tion contracts. By way of Executive Order No.
11246 4 issued in 1965, President Johnson
transferred to the Secretary of Labor the
functions formerly specified in Executive Or-
der Nos. 109256 and 11114, and he continued
both the affirmative action requirement and
the coverage of federally assisted construec-
tion contracts.

[3, 4] While all federal procurement con-
tracts must include an affirmative action
covenant,”® the coverage on federally assisted
contracts has been extended to construction
contracts only. This choice is significant, for
it demonstrates that the Presidents were not
attempting by the Executive Order program
merely to impose their notions of desirable
social legislation on the states wholesale.
Rather, they acted in the one area In which
diserimination in employment was most
likely to affect the cost and the progress of
projects in which the federal government
had both financial and completion interests.

In direct procurement the federal govern-
ment has a vital interest in assuring that
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the largest possible pool of qualified man-
power be available for the accomplishment
of its projects. It has the identical interest
with respect to federally assisted construc-
tion projects. When the Congress authorizes
an appropriation for a program of federal
assistance, and authorizes the Executive
branch to implement the program by ar-
ranging for assistance to specific projects, in
the absence of specific statutory regulations
it must be deemed to have granted to the
President a general authority to act for the
protection of federal interests.

In the case of Executive Order Nos. 11246
and 11114 three Presidents have acted by
analogizing federally assisted construction to
direct federal procurement. If such action
has not been authorized by Congress (Jus-
tice Jackson’s first category), at the least it
falls within the second category. If no con-
gressional enactments prohibit what has
been done, the Executive action is valid. Par-
ticularly is this so when Congress, aware of
Presidential action with respect to federally
assisted construction projects since June of
1963, has continued to make appropriations
for such projects, We conclude, therefore,
that unless the Philadelphia Plan is pro-
hibited by some other congressional enact-
ment, its inclusion as a pre-condition for
federal assistance was within the implied au-
thority of the President and his designees.
We turn, then to a consideration of the
statutes on which plaintiffs rely.

The Civil Rights Act of 1964

[5] Plaintiffs suggest that by enacting
Title VII of the Civil Rights Act of 1964, 42
U.S.C. § 2000e et seq., which deals compre-
hensively with discrimination in employ-
ment, Congress occupled the fleld, The ex-
press reference in that statute to Executive
Order No. 10925 or any other Executive Order
prescribing fair employment practices for
Government contractors, 42 U.8.C. § 2000e-8
(d), indicates, however, that Congress con-
templated continuance of the Executive
Order program. Moreover we have held that
the remedies established by Title VII are not
exclusive. Young v. International Telephone
& Telegraph Co., 438 F. 2d 757 (3d Cir. 1871).

[6. 7] But while Congress has not prohi-
bited Presidential action in the area of fair
employment on federal or federally assisted
contracts, the Executive Is bound by the ex-
press prohibitions of Title VII, The argument
most strenuously advanced against the Phila-
delphia Plan is that it requires action by
employers which violates the Act. Plaintiffs
point to § 703(]), 42 U.S.C. § 2000e-2(}) :

“Nothing contained in this subchapter
shall be interpreted to require any employer
* * * |or] labor organization * * * {p
grant preferential treatment to any individ-
ual or to any group because of the race * * *
of such individual or groups on account of
an imbalance which may exist with respect
to the total number or percentage of persons
of any race * * * employed * * * in com-
parison with the total number or percen-
tage of persons of such race * * * in the
avallable work force in any community * * *
or other area.”

The Plan requires that the contractor
establish specific goals for utilization of
available minority manpower in six trades in
the five-county area. Possibly an employer
could not be compelled, under the authority
of Title VII, to embrace such a program, al-
though § 703(j) refers to percentages of
minorities in an area work force rather than
percentages of minority tradesmen in an
available trade work force. We do not meet
that issue here, however, for the source of
the required contract provision is Executive
Order No. 11246. Section 703(j) is a limita-
tion only upon Title VII not upon any other
remedies, state or federal.

[8] Plaintiffs, and more particularly the
union amicl, contend that the Plan violates
Title VII because it interferes with a bona
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fide seniority system, Section T03(h), 42
U.S.C. §2000e-2(h), provides:

“Notwithstanding any other provision of
this subchapter, it shall not be an unlaw-
ful employment practice for an employer to
employ different standards of compensation,
or different terms, conditions, or privileges
of employment pursuant to a bona fide
seniority or merit system * * *.”

The unions, it is sald, refer men from
the hiring halls on the basls of senlority, and
the Philadelphia Plan interferes with this
arrangement since few minority tradesmen
have high seniority. Just as with § 703(j),
however, § T03(h) is a limitation only upon
Title VII, not upon any other remedies.*

[9] Plaintiffs contend that the Plan, by
imposing remedial quotas, requires them to
violate the basic prohibitions of Section
703(a), 42 U.S.C. §2000e-2(a):

“It shall be an unlawful employment prac-
tice for an employer—

(1) to fall or refuse to hire * * * any indi-
vidual * * * because of such individual's
race ® v % gp

(2) to * * * classify his employees in any
way which would deprive * * * any individual
of employment opportunities * * * because of
such individual’s race * * *.”

Because the Plan requires that the con-
tractor agree to specific goals for minority
employment in each of the six trades and
requires a good faith effort to achieve those
goals, they argue, it requires (1) that they
refuse to hire some white tradesmen, and
(2) that they classify their employees by race,
in violation of § 703(a). This argument rests
on an overly simple reading both of the Plan
and of the findings which led to its adoption.

The order of September 23, 1969 contained
findings that although overall minority group
representation in the construction industry
in the five-county Philadelphia area was
thirty per cent, in the six trades represen-
tation was approximately one per cent, It
found, moreover, that this obvious under-
representation was due to the exclusionary
practices of the unions representing the six
trades, It is the practice of bullding con-
tractors to rely on union hiring halls as the
prime source for employees. The order made
further findings as to the availability of qual-
ified minority tradesmen for employment in
each trade, and as to the Impact of an affirm-
ative action program with specific goals
upon the existing labor force. The Depart-
ment of Labor found that contractors could
commit to the specific employment goals
“without adverse impact on the existing la-
bor force.” Some minority tradesmen could
be recruited, in other words, without elim-
inating job opportunities for white trades-
men,

To read § 703(a) in the manner sug-
gested by the plaintiffs we would have to at-
tribute to Congress the intention to freeze
the status quo and to foreclose remedial
action under other authority designed to
overcome existing evils, We discern no such
intention either from the language of the
statute or from its legislative history. Clearly
the Philadelphia Plan is color-conscious, In-
deed the only meaning which can be at-
tributed to the “afirmative action" language
which since March of 1961 has been included
in successive Executive Orders is that Gov-
ernment contractors must be color-conscious.
Since 1941 the Executive Order program has
recognized that discriminatory practices ex-
clude available minority manpower from
the labor pool. In other contexts color-
consciousness has been deemed to be an ap-
propriate remedial posture. Porcelll v, Titus,
302 F. Supp. 7268 (D.N.J. 1969), afi'd, 431 F.2d
1254 (3d Cir. 1870); Norwalk CORE v. Nor-
walk Redevelopment Agency, 395 F. 2d 920,
931 (2d Cir. 1968); Offermann v. Nitkowski,
378 F.2d 22, 24 (2d Cir. 1967). It has been
said respecting Title VII that “Congress did
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not intend to freeze an entire generation of
Negro employes into discriminatory patterns
that existed before the Act.” Quarles v. Philip
Morris, Inc., supra, 279 F.Supp. at 514.

The Quarles case rejected the contention
that existing, nondiscriminatory seniority
arrangements were so sanctified by Title VII
that the effects of past discrimination in job
assignments could not be overcome#' We re-
Ject the contention that Title VII prevents
the President acting through the Executive
Order program from attempting to remedy
the absence from the Philadelphia construc~
tion labor of minority tradesmen in key
trades.

[10] What we have said about Title VII
applies with equal force to Title VI of the
Civil Rights Act of 1964, 42 U.S.C. § 2000d
et seq. That Title prohibits racial and other
discrimination in any program or activity
recelving federal financial assistance. This
general prohibition against diserimination
cannot be construed as limiting Executive
authority in defining appropriate affirmative
action on the part of a contractor.

We hold that the Philadelphia Plan does
not violate the Civil Rights Act of 1964.

The National Labor Relations Act

The June 27, 1969 order, par. 8(b) pro-
vides:

“It% Is no excuse that the union with which
the contractor has a collective bargaining
agreement failed to refer minority em-
ployees. Discrimination in referral for em-
ployment, even if pursuant to provisions of
a collective bargaining agreement, is pro-
hibited by the National Labor Relations Act
and the Civil Rights Act of 1964. It is the
longstanding uniform policy of OFCC that
contractors and subcontractors have a re-
sponsibility to provide equal employment op-
portunity if they want to participate in fed-
erally involved contracts, To the extent they
have delegated the responsibility for some
of their employment practices to some other
organization or agency which prevents them
from meeting their obligations pursuant to
Executive Order 11248, as amended, such
contractors cannot be considered to be in
compliance with Executive Order 11248, as
amended, or the implementing rules, regu=-
lations and orders.”

The union amici vigorously contend that
the Plan violates the National Labor Rela-
tions Act by interfering with the exclusive
union referral systems to which the con-
tractors have in collective bargaining agree-
ments bound themselves. Exclusive hiring
hall contracts in the bullding and construc-
tion industry are validated by Section 8(f)
of the National Labor Relations Act, 20 U.S.C.
§158(f). In Teamsters Local 357 v. NLRB,
365 U.S. 667, 81 S.Ct. 835, 6 L.Ed2d 11 (1961),
the Supreme Court held that the National
Labor Relations Board could not proscribe
exclusive hiring hall agreements as llegal
per se since Congress had not chosen to pro-
hibit hiring halls. It is argued that the Presi-
dent is attempting to do what the Supreme
Court sald the National Labor Relations
Board could not do—prohibit a valid hiring
hall agreement. Of course collective bargain-
ing agreements which perpetuate the effects
of past discrimination are unlawful under
Title VII. Local 189, United Papermakers &
Paperworkers v. United States, supra; United
States v. Sheet Metal Workers, Local 36, 416
F.2d 123, 132 (8th Cir. 1969). The findings of
past discrimination which justified remedial
action in these cases were made in judicial
proceedings, however. See 42 U.8.C. § 2000e-5
(g). The amicl contend that the Assistant
Secretary’'s nonjudicial findings of prior ex-
clusionary practices is insufficient to support
the Plan’s implied requirement that the
contractor look to other sources for em-
ployees if the unions fall to refer sufficient
minority group members.

[11, 12] It is clear that while hiring hall
arrangements are permitted by federal law




1670

they are not required. Nothing in the Na-
tional Labor Relations Act purports to place
any limitation upon the contracting power
of the federal government, We have sald
hereinabove that in imposing the affirmative
actlon requirement on federally assisted con-
struction contracts the President acted with-
in his implied contracting authority. The
assisted agency may elther agree to do busi-
ness with contractors who will comply with
the aflirmative action covenant, or forego
assistance. The prospective contractors may
either agree to undertake the affirmative ac-
tion covenant, or forego bidding on federally
assisted work. If the Plan violates neither
the Constitution nor federal law, the fact
that its contractual provisions may be at
variance with other contractual undertak-
ings of the contractor is legally irrelevant.

Factually, of course, that variance is quite
relevant. Factually it is entirely likely that
the economics of the marketplace will pro-
duce an accommodation between the contract
provisions desired by the unions and those
desired by the source of the funds. S8uch an
accommodation will be no violation of the
National Labor Relations Act.

[13] The absence of a judicial finding of
past discrimination is also legally irrelevant.
The Assistant Secretary acted not pursuant
to Title VII but pursuant to the Executive
Order. Regardless of the cause, exclusion from
the available labor pool of minority trades-
men is likely to have an adverse effect upon
the cost and completion of construction proj-
ects In which the federal government is in-
terested. Even absent a finding that the situ-
ation found to exist in the five-county area
was the result of deliberate past discrimina-
tion, the federal interest in improving the
avallability of key tradesmen in the labor
pool would be the same. While a court must
find intentional past discrimination before
it can require affirmative action under 42
U.S.C. § 2000e-5(g), that section Imposes no
restraint upon the measures which the Presi-
dent may require of the beneficlaries of fed-
eral assistance. The decision of his designees
as to the specific afirmative action which
would satisfy the local situation did not vio-
late the National Labor Relations Act and
was not prohibited by 42 U.S.C. § 2000e-5(g).

Consistency with Ezecutive Order No. 11246

[14, 15] The plaintiffs argue that the af-
firmative action mandate of § 202 of Execu-
tive Order No. 11246 is limited by the more
general requirement in the same section,
“The contractor will not discriminate against
any employee or applicant for employment
because of race, creed, color, or national
origin” They contend that properly con-
strued the affirmative action referred to
means only policing against actual present
discrimination, not actlion looking toward the
employment of specific numbers of minority
tradesmen.

Section 201 of the Executive Order pro-
vides:

“The Secretary of Labor shall be respon-
sible for the administration of Parts II [Gov~-
ernment contracts] and II [federal assist-
ance] of this Order and shall adopt such
rules and regulations and issue such orders
as he deems necessary and appropriate to
achieve the purposes thereof.”

Acting under this broad delegation of au-
thority the Labor Department in a series of
orders of local application made it clear that
it interpreted "“afirmative action” to require
more than mere policing against actual pres-
ent discrimination.® Administrative action
pursuant to an Executive Order is Invalid
and subject to judicial review if beyond the
scope of the Executive Order. Peters v. Hobby,
340 U.S. 331, 75 8.Ct, 790, 99 L.Ed. 1129 (1955).
But in the courts should give more than or-
dinary deference to the administrative agen-
cy's interpretation of an Executive Order or
regulation which it is charged to administer.
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Udall v. Tallman, 380 U.S, 1, 85 8.Ct. 792, 13
L.Ed. 2d 616 (1965); Bowles v. Seminole Rock
& Band Co., 325 U.8. 410, 413, 65 S.Ct. 1215, 89
L.Ed. 1700 (1945). The Attorney General has
issued an opinion that the Philadelphia Plan
is valid,™ and the President has continued to
acquiesce in the interpretation of the Execu~
tive Order made by his designee. The Labor
Department interpretation of the afirmative
action clause must, therefore, be deferred to
by the courts.

[18] Plaintiffs also contend that the sign-
ing of the June 27, 1969 and September 23,
1969 orders by an assistant secretary rather
than by the Secretary of Labor makes those
orders procedurally invalid. Here they rely
on § 401 which provides:

“The Secretary of Labor may delegate to
any officer, agency, or employee in the Exec-
utive branch of the Government, any func-
tion or duty of the Secretary under Parts II
and III of this Order, except authority to pro-
mulgate rules and regulations of a general
nature.”

The Plan, they say, s & rule or regulation
of a general nature, and could have been
issued only by the Secretary. In the first
place the Plan is not general. It is based upon
findings as to the available construction man-
power in a specific labor market. Moreover,
the interpretation of § 401 made by the ad-
ministrator requires the same deference from
the courts as is required toward his interpre-
tations of the order. We will not second guess
his delegation to the Assistant Secretary of
the duty of enforcing the afirmative action
covenant.,

The due process contentions

[17] Plaintiffs urge that the Plan violates
the Due Process Clause of the Fifth Amend-
ment in several ways.

First, they allege that it imposes on the
contractors contradictory duties impossible
of attainment. The impossibility arises, they
say, because the Plan requires both an un-
dertaking to seek achievement of specific
goals of minority employment and an un-
dertaking not to discriminate against any
qualified applicant or employee, and because
a decision to hire any black employee neces-
sarily involves a decision not to hire a
qualified white employee. This is pure
sophistry. The findings in the September 23,
1968 order disclose that the specific goals
may be met, considering normal employee
attrition and anticipated growth in the in-
dustry, without adverse effects on the exist-
ing labor force. According to the order the
construction industry has an essentially
transitory labor force and is often in short
supply in key trades. The complaint does not
allege that these findings misstate the un-
derlying facts.

Next the plaintiffs urge that the Plan is
arbitrary and capriclous administrative ac-
tion, in that it singles out the contractors
and makes them take actlon to remedy the
sltuation created by acts of past discrimina-
tion by the craft unions. They point to the
absence of any proceedings under Title VII
against the offending unions, and urge that
they are being discriminated against. This
argument misconceives the source of the
authority for the afirmative action program.
Plaintiffs are not being discriminated against.
They are merely being invited to bid on a
contract with terms imposed by the source of
the funds. The affirmative action covenant is
no different in kind than other covenants
specified In the invitation to bid. The Plan
does not impose a punishment for past mis-
conduct. It exacts a covenant for present
performance.

Some amici urge that selection of the
five-county Philadelphia area was arbitrary
and capricious and without basis in fact. The
complaint contains a conclusive allegation to
this effect. No supporting facts are alleged.
It is not alleged, for example, that the spe-
cific goals for minority manpower utiliza-
tlon would be different if more or fewer
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counties were to be included in the Septem-
ber 23, 1969 order. The union amici do ques-
tion the findings made by the Assistant Sec-
retary of Labor, but the complaint, fairly
read, does not put these findings in issue.

We read the allegation with respect to the
five-county area as putting in issue the legal
authority of the Secretary to lmpose a specific
affirmative action requirement in any sepa-
rate geographic area. The simple answer
to this contention is that federally assisted
construction contracts are performed at spe-
cific times and in specific places. What is
appropriate affirmative action will vary ac-
cording to the local manpower conditions
prevalling at the time.

Finally, the plaintiffs urge that the specific
goals specified by the Plan are racial quotas
prohibited by the equal protection aspect of
the Fifth Amendment. See Shapiro v. Thomp-
son, 3904 U.8. 618, 641-642, 80 S.Ct. 1322, 22
L.Ed. 600 (1969); Schneider v. Rusk, 377 U.S.
163, 84 5.Ct. 1187, 12 L.Ed.2d 218 (1964); Boll-
ing v. Sharpe, 347 U.S. 497, 74 S.Ct. 693, 98
L.Ed. 884 (1954). The Philadelphia Plan is
valid Executive action designed to remedy the
perceived evil that minority tradesmen have
not been included in the labor pool available
for the performance of construction projects
in which the federal government has a cost
and performance interest. The Fifth Amend-
ment does not prohibit such action.

One final point. The plaintiffs contend that
although there were cross-motions for sum-
mary judgment the district court, while it
should have entered summary judgment in
their favor, could not properly enter sum-
mary judgment against them. Several amici
press this point on appeal even more stren-
uously than do plaintiffis. They contend that
neither the finding of past discrimination by
the craft unions made in the June 27, 1969
order nor the statistical findings as to avail-
abllity of minority tradesmen, employee at-
trition, and industry growth made in the
September 23, 1969 order should be accepted
as true.

[18, 19] The federal defendants conceded
in the district court that the affidavit of
Mr. Macaluso, to which copies of both or-
ders were attached, was offered not for the
truth of the underlying facts but only to
identify the orders. This concession was not
significant for the decisions on the motions
under Rule 12(b) (1) and Rule 66(b). The
complaint to which the motions by the
federal defendants was addressed nowhere
challenges the factual underpinnings of the
specific goals set forth in the September
23, 1969 order. Rather the complaint makes
a legal attack upon the power of the De-
partment of Labor to impose these goals as
contractual commitments. Read generously
the complaint can be construed to challenge
the administrative procedures followed by
the Assistant Secretary in determining these
goals. We have dealt hereinabove with that
challenge insofar as it questions compliance
with the procedures specified in Executive
Order No. 11246.

Insofar as the complaint challenges on
broader administrative law grounds the
methods by which the Assistant Secretary
assembled the data for the September 23,
1969 order, we hold that public hearings
after notice were an appropriate means for
the administrative agency to obtain the in-
formation needed for informed Judgment.
Cf. Shannon v. Department of Housing &
Urban Development, 436 F.2d 809 (3d Cir.
1971). No public hearing was held prior
to the issuance of the June 27, 1969 order,
which contains the Assistant Secretary's
finding of past exclusionary union practices.
He relied upon published data, however,
which 1itself may have been sufficient to
Justify administrative action leading to the
specification of contract provisions,

We need not decide that issue, however,
for in our view the data in the September
23, 1969 order revealing the percentages of
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utilization of minority group tradesmen in
the six trades compared with the availabili-
ty of such tradesmen in the five-country
area, justified issuance of the order with-
out regard to a finding as to the cause of
the situation. The federal interest is in
maximum avallability of construction
tradesmen for the projects in which the fed-
eral government has a cost and completion
interest. A finding as to the historical rea-
son for the exclusion of available tradesmen
from the labor pool is not essential for fed-
eral contractual remedial actlon.

The judgment of the district court will
be affirmed.

FOOTNOTES

1 James D. Morrissey, Inc.; The Conduit
& Foundation Corp.; Glasgow, Inc.; Buck-
ley & Company; The Nyleve Company; Erb
Engineering & Constr. Co.; Perkins, Kanak,
Foster, Inc.; and Lansdowne Constructors,
Inc.

2 The Secretary of Labor, George P. Shultz;
The Assistant Secretary of Labor, Arthur A.
Fletcher; The Director, Office of Federal Con-
tract Compliance, John L. Wilks; The Secre-
tary of Agriculture, Clifford M. Hardin.

s An additional defendant, the General
State Authority of the Commonwealth of
Pennsylvania, has not participated in this
appeal.

430 Fed. Reg. 12319 (Sept. 24, 1965), as
amended by Exec. Order No. 11375, 32 Fed.
Reg. 14303 (Oct. 13, 1967),3 C.F.R. 406 (1909),
42 U.S.C.A. § 2000e note (170), superseded in
part by Exec. Order No. 11478, 34 Fed. Reg.
12085 (Aug. 8, 1969), 3 C.F.R., 1969 Comp.
133,42 U.S.C. § 2009e note (1970).

5 Encompassing Bucks, Chester, Delaware,
Montgomery and Philadelphia Counties in
Pennsylvania.

€ §202(1). This wording comes from Exec.
Order No. 11375, see note 4 supra, and rep-
resents a minor change from the original
designed to parallel the classes of discrimina-
tion prohibited by Title VII of the Civil
Rights Act of 1964, 42 U.S.C. § 2000e et seq.

7 Recognition of this problem antedated
the present Plan. Under the Philadelphia
Pre-Award Plan, which was put into effect on
November 30, 1967 by the Philadelphia Fed-
eral Executive Board, each apparent low bid-
der was required to submit a written affirma-
tive action program assuring minority group
representation in eight specified trades as a
precondition to qualifying for a construction
contract or subcontract. This predecessor
Plan was suspended due to an Opinlon letter
by the Comptroller General stating that it
violated the principles of competitive bid-
ding. 48 Comp. Gen. 326 (1968).

8 The order of June 27, 1969 listed “roofers
and water proofers” among the trades under-
represented by minority craftsmen. The order
of September 23, 1969 dropped this category
from the list, leaving the six trades previ-
ously named.

* Federal assistance was authorized under
the Watershed Protection and Flood Pre-
vention Act, 16 U.S.C. § 1001 et seq.

1 Comp. Gen, Op., Letter to Sec. of Labor
George P. Shultz, August 5, 1969, 115 Cong.
Rec. 17201-04 (daily ed. Dec. 18, 1969). The
Comptroller General had objected to earlier
efforts at implementing the “affirmative ac-
tion" aspect of Exec. Order No. 11246 on the
ground that these plans failed to inform
prospective bidders to definite minimum
standards for acceptable programs. In his
negative opinion letter in response to the
original Philadelphia Pre-Award Plan, he had
also adverted to the possibility of confiict
with Title VII of the Civil Rights Act of
1984, See note 7 supra. The Title VII objec-
tions became the heart of the opinion of
August 5, 1969 which challenged the validity
of the Revised Philadelphia Plan.

1432 U.B.C. § 2000e et seq.

142 U.S.C. § 2000d et seq.

1229 U.S.C. § 151 et seq.
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4 The Pennsylvania Human Relations Act,
43 P.S. § 951 et seq. (Supp. 1970), specifically
prohibits an employer from keeping any rec-
ord of or using any form of application with
respect to the race, color, religion, ancestry,
sex or national origin of an applicant for em-
ployment, 43 P.S. § 955(b) (1). The Act also
prohibits the use of a quota system for em-
ployment based on the same criteria. 43 P.8.
§ 956(b) (3). The record keeping prohibition
may be of limited force due to certain re-
quirements of Title VII of the Civil Rights
Act of 1964, 42 U.S.C. § 2000e—8(c). Moreover,
we do not know how the Pennsylvania courts
or the Pennsylvania Human Relations Com-
mission would react to a scheme of “benign”
quota hiring.

15311 F. Supp. 1002, 1011 (E.D.Pa. 1970).

49 Stat. 2036-2089, 41 U.S.C. §§ 356—45.

17 The actual holding of Perkins was sub-
sequently nullified by Congress. 66 Stat. 308
(1852), 41 U.S.C, § 43a. See 4 K. Davis, Ad~
ministrative Law § 28.06 (1958).

#310 U.S. at 127, 60 8.Ct. at 876.

1* Amicl favoring the Plan include the City
of Philadelphia, the Urban League of Phila-
delphia, Wives for Equal Employment Oppor-
tunity, the Lawyers' Committee for Civil
Rights Under Law, and the N.A.A.CP. Ap-
pearing as amici in opposition to the Plan
are the Bullding and Construction Trades
Dep't, AFL~CIO, the Building and Construc-
tion Trades Council of Philadelphia and
Vieinity, AFL-CIO, the General Building
Contractors Ass’'n, Inc,, the National Electri-
cal Contractors Ass'n, and the Assoclated
General Contractors of America.

® Exec. Order No. 10925, 26 Fed. Reg. 1977
(March 6, 1961), 8 C.F.R., 1961 Comp. 86.

f Management and Disposal of Govern-
ment Property.

# Procurement Procedures.

% But cf. Weiner v. Cu Community
College, 19 Ohio St. 2d 35, 240 N.E. 2d 907
(1969), cert. denled, 8396 U.S, 1004, 90 S, Ct.
554, 24 L. Ed. 2d 495 (1970); Ethridge v.
Rhodes, 268 F. Supp. 83 (8.D. Ohio 1967).

# 343 U8, at 635-638, T2 8. Ct. at 870-8T1
(footnotes omitted).

= g Fed. Reg. 3109, 3 C.F.R., 1938-43 Comp.
957.

. Act of Dec. 18, 1941, ch. 593, 55 Stat, 838.

0-“ 6 Fed. Reg. 6787, 3 C.F.R., 193843 Comp.
1054.

2’;“8 Fed. Reg. 7183, 3 C.F.R., 1938-43 Comp.
1280.

% 10 Fed. Reg 15301, 3 C.F.R., 194348 Comp.
480,

39: 15 Fed. Reg. 1049, 3 C.F.R., 1949-53 Comp.

8 Exec. Order No. 10216, 16 Fed. Reg. 1815
(Peb, 23, 1851), 3 C.F.R, 1940-53 Comp. 732
(Department of Agriculture, Atomic Energy
Commission, National Advisory Committee
for Aeronautics, and Government Printing
Office); Exec. Order No. 10227, 16 Fed, Reg.
2676 (Mar. 24, 1951), 3 C.F.R., 1949-53 Comp.
739 (General Services Administration); Exec.
Order No. 10231, 16 Fed. Reg. 3025 (April 5,
1951), 3 C.F.R., 19490-53 Comp. T4l (Ten-
nessee Valley Authority); Exec, Order No.
10243, 16 Fed. Reg, 4419 (May 17, 1951), 3
C.F.R,, 1949-53 Comp, 752 (Federal Civll De-
fense Administration); Exec. Order No, 10281,
16 Fed. Reg. 8789 (Aug. 28, 1951), 3 CFR,
1949-58 Comp. 781 (Defense Materials Pro-
curement Agency).

216 Fed. Reg. 12303, 3 CF.R. 1940-53
Comp. B3T7.

250 U.S.C. App. § 2061 et seq.

% This latter reference is to the source of
appropriations for salaries and expenses for
committee members and staff. It appears in
numerous subsequent Executive Orders, but
has no significance other than fiscal.

% 18 Fed Reg. 4899, 3 CF.R., 1949-53 Comp.
961.

# The new committee was composed of 15
members, 8 named by the President and one
representative each from the Atomic Energy
Commission, the Department of Commerce,
the Department of Defense, the Department
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of Justice, the Department of Labor and the
General Services Administration. Id. § 3, as
amended by Exec. Order No. 10482, 18 Fed.
Reg. 4944 (Aug. 15, 1953), 8 C.F.R., 1940-53
Comp. 968.

% 1d. § 6.

3 “Sec. 6. The Committee shall encourage
the furtherance of an educational p
by employer, labor, civic, educational, reli-
glous, and other voluntary nongovernmental
groups in order to eliminate or reduce the
basic causes and costs of discrimination in
employment.

“Sec. 7. The Committee is authorized to
establish and maintain cooperative relation-
ships with agenecies of state and local govern-
ments, as well as with nongovernmental
bodies, to assist in achieving the purposes of
this order."”

Id. §§6, 7.

202’ 19 Fed. Reg. 5655, C.F.R., 19564-68 Comp.

“Bee 40 U.S.C. § 486(a).

44; 26 Fed. Reg. 1977, 3 C.F.R. 1959-63 Comp.

@ Id., pt. ITI, § 301(1).

71: 28 Fed. Reg. 6485, 3 C.F.R., 1959-63 Comp.

“ See note 4 supra.

@ Section 204 of Exec. Order No. 11246 pro-
vides that the Secretary of Labor may exempt
certain contracts and purchase orders from
the requirements of the order because of spe-
cial circumstances in the national interest
and that he may by rule or regulation exempt
certain classes of contracts (1) to be per-
formed outside the United States, (2) for
standard commercial supplies or raw mate-
rials, (3) involving insubstantial amounts of
money or workers, or (4) invplving subcon-
tracts below a specified tier.

“This same subsection refers to ability
tests. The Supreme Court recently in QGriggs
v. Duke Power Co., 401 U.S. 424, 91 S.Ct. 849,
28 L.Ed.2d 158 (1971) considered the extent
to which such tests are permissible. The
Court sald:

“But Congress directed the thrust of the
Act to the consequences of employment prac-
tices, not simply the motivation.” 91 B.Ct.
at 8564,

It held that the tests must be job related.
Nor can senlority make permanent the effects
of past disecrimination. Local 189, United Pa-
permakers & Paperworkers v. United States,
416 F.2d 980 (5th Cir, 1969), cert. denied, 397
U.S. 919, 90 S.Ct. 926, 25 L.Ed.2d 108 (1970);
Quarles v. Philip Morris, Inc,, 279 F.Supp. 505
(E.D.Va.1968) .

¢ The federal courts in overcoming the ef-
fects of past discrimination are expressly au-
thorized in Title VII to take affirmative ac-
tion. 42 U.S.C. § 2000e-5(g). See Vogler v.
McCarty, 294 F. Supp. 368 (E.D. La. 1868),
afi’'d sub. nom. International Ass'n Heat &
Frost Insulation & Asbestos Workers v. Vog-
ler, 407 F. 2d 1047 (5th Cir. 1969).

#Bection 604 of Title VI, 42 TUS.C.
§ 2000d-3, states that nothing in the Title
authorizes agency action under the Title
with respect to employment practices of any
employer, except where federal assistance is
primarily almed at providing employment.
However, since the Philadelphia Plan does
not purport to derive its authorization from
Title VI, this section does not affect its
validity.

*# See United States Commission on Civil
Rights, The Federal Civil Rights Enforce-
ment Effort at 167-72 (1970).

= Att'y Gen. Op., Letter to Sec. of Labor
Shultz, Sept. 22, 1969, 115 Cong. Rec. 17,204—
06 (daily ed. Dec. 18, 1969).

[United States Court of Appeals, Ninth
Circuit, May 17, 1971, No. 26048]
UNITED STATES OF AMERICA, PLAINTIFF-APPEL-
LEE, V. IRONWORKERS LoOCAL 86 ET AL., DE-

FENDANTS-APPELLANTS

Action wherein government charged unions
and joint apprenticeship and tralning com-
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mittees with having denied equal employ-
ment opportunities to blacks in violation of
Civil Rights Act. The United States District
Court for the Western District of Washing-
ton, William J. Lindberg, J., 315 F.Supp.
1202, entered judgment in favor of govern-
ment, and all but one defendant appealed.
The Court of Appeals, Hamlin, Circuit Judge,
held, inter alia, that finding that building
construction unions and joint apprenticeship
and training committees assoclated with
them had engaged in a pattern or practice
of discriminatory conduct with respect to
equal employment opportunities for blacks
was not clearly erroneous when well docu-
mented with statistical evidence showing a
distinct absence of black membership in
unions and committees, failure of union hir-
ing halls to grant black referrals, many overt
acts of discrimination on part of unions and
committes, and many facially neutral em-
ployment practices which had a differential
effect on blacks.

Affirmed.

1. Courts—406.1(23), 406.3(13) : On appeal
from judgments determining that certaln
building construction unions and joint ap-
prenticeship and training committees asso-
ciated with them had pursued a pattern or
practice of conduet which denied equal em-
ployment opportunities to blacks on account
of their race, Court of Appeals would not
review evidence de novo and freely substitute
its judgments for that of trial court, but
would apply clearly erroneous rule, even if a
“large reliance” was placed on written evi-
dence in trial court. Fed.Rules Civ.Proc. rule
52(a), 28 U.S. C.A.

2. Courts—406.3(6) : Court of Appeals may
not substitute its judgment for trial court if
conflicting inferences may be drawn from
established facts by reasonable men, and
inferences drawn by trial court are those
which could have been drawn by reasonable
men.,

3. Federal Civil Procedure—1181: Applica~-
tion forms found in files of joint apprentice-
ship and training committees, which were
accused along with building construction
unions of having denied equal employment
opportunities to blacks on account of their
race, were not admissible under business
records exception to hearsay rule to prove
truth of matters contained therein, but were
admissible as evidence of type of informa-
tion sought by committees and relied upon
by them in reaching their evaluative deci-
sions. 28 U.S.C.A. § 1732.

4, Civil Rights—3: On basis that a show-
ing of & small black union membership in
a demographic area containing a substantial
number of black workers raises an infer-
ence that racial imbalance is the result of
discrimination, the burden of going forward
and the burden of persuasion is shifted to
the accused, for such a showing is enough
to establish a prima facie case, Civil Rights
Act of 1064, § 701 et seq., 42 U.S.C.A, § 2000e
et seq.

5. Civil Rights—3: Statistics showing
racial composition of membership of con-
struction unions accused of having denied
equal employment opportunities to blacks
on account of their race could be used for
purpose of establishig a prima facie violation
of Civil Rights Act. Civil Rights Act of 1964,
§701 et seq., 42 U.S.C.A, § 2000e et seq.

6. Courts—406.3(6): Even If statistics
concerning racial composition of member-
ship of unions accused of having denied
equal employment opportunities to blacks on
account of their race could not alone show
as a matter of law that there had been a
civil rights violation, conclusion of law
reached by trial court that a violation had
occurred would not be overturned, where
trial court cited specific instances of discrim-
ination on part of unions and apprentice-
ship committees in its findings, and where
statistical evidence was complementary
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rather than exclusive. Civil Rights Act of
1964, § 701 et seq., 42 U.S.C.A. § 2000e et seq.

7. Civil Rights—2: It is the intent of
Congress that a “pattern or practice” of dis-
criminatory conduct with respect to employ-
ment opportunities be found where acts of
discrimination are not “isolated, peculiar or
accidental” events. Civil Rights Act of 1964
§701 et seq., 42 U.S.C.A. § 2000e et seq.

8. Courts—406.3(20) : Finding that build-
ing construction unions and joint appren-
ticeship and training committees associated
with them had engaged in a pattern or prac-
tice of discriminatory conduct with respect
to equal employment oppoertunities for blacks
was not clearly erroneous when well dccu-
mented with statistical evidence showing a
distinet absence of black membership in
unions and committees, fallure of union
hiring halls to grant black referrals, many
overt acts of discrimination on part of
unions and committees, and many facially
neutral employment practices which had a
differential effect on blacks. Civil Rights Act
of 1064, § 701 et seq., 42 U.S.C.A. § 2000e et
seq.

%. Civil Rights—3: Trial court did not vio-
late Civil Rights Act by crdering building
construction unions to offer immediate job
referrals to previous discriminatees, and
ordering apprenticeship and training com-
mittees associated with unions to select and
indenture sufficient black applicants to
overcome past discrimination, and to also
meet judicially imposed celling requirements
in apprenticeship program participation,
Civil Rights Act of 1964, §§ 703(j), 706(g),
707(a), 42 U.S.C.A. §§ 2000e-2(j), 2000e-
5(g), 2000e—6(a).

10. Civil Rights—3: There can be little
doubt that where a violation of equal em-
ployment provision of Civil Rights Act Is
found, the court is vested with broad reme-
dial power to remove the vestiges of past
discrimination and eliminate present and
assure the nonexistence of future barriers to
the full enjoyment of equal job opportuni-
ties by qualified black workers, Civil Rights
Act of 1964, §% 703(j), 706(g), 707(a). 42
U.S.C.A. §§ 2000e-2(j), 2000e-5(g). 2000e-
6(a).

Hugh Hafer (argued), John E. Rinehart,
Jr., of Bassett, Donaldson & Hafer, Seattle,
Wash., Harold Stern, Gen. Counsel, Iron-
workers International Union, New York City,
Donald Fisher, Gen. Counsel, Sheet Metal
Workers International Union, Toledo, Ohlo,
Martin F. O'Donoghue, Gen. Counsel, Plumb-
ers & Pipefitters International Union, Wash-
ington, D.C., for defendants-appellants.

Frank Petramalo, Jr. (argued), David L.
Rose, Robert T. Moore, Attys., Dept, of Jus-
tice, Washington, D.C., Jerris Leonard, Asst,
Atty. Gen, Stan Pitkin, U.8. Atty., Seattle,
Wash., Herman Siqueland, Duane Vance, Don
Davidson, Alec Brindle, Seattle, Wash., for
plaintiff-appellee.

Before Hamlin and Merrill, Circuit Judges,
and Hill, District Judge.*

Hamlin, Circuit Judge:

On October 31, 1969, the Attorney General
of the United States® brought an action in
the United States District Court for the
Western District of Washington against five
bullding construction unions? located in
Seattle, Washington, and three joint appren-
ticeship and training committees assoclated
with them.?® The complaint alleged that the
named unions and joint apprenticeship and
training committees had denied employment
opportunities to blacks on account of their
race and that certain policies, practices and
conduct, described therein, constituted a
“pattern or practice” of resistance to full
employment of blacks in violation of Title
VII of the Civil Rights Act of 1964. 42 U.S8.C,
§ 200e et seq. The district court, William J.
Lindberg, Chief Judge, found that all the
named unions and joint apprenticeship and
training committees had pursued a pattern

Footnotes at end of article.
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or practice of conduct which denied blacks,
on account of their race, equal employment
opportunities in the construction industry;
two Judgments and decrees followed. All but
one of the defendants 5 have joined in the in-
stant appeal.® We affirm.

Many of the basic facts were largely undis-
puted and were stipulated by the parties.
Appellant building trades unions are labor
organizations which represent a large nums-
ber of workmen employed in the construc-
tion industry in and about Seattle, Washing-
ton.” Through the union hiring halls, appel-
lant unions effectively control a large per-
centage of the employment opportunities in
the construction industry in that area. Un-
der the bargaining agreements entered into
between the contractor-employers and the
unions, the unions must be given first op-
portunity to fill positions. Contractors may
not employ non-union workers unless the
positions are not filled by the unions within
a period of time stipulated under the bar-
gaining agreement.

The joint apprenticeship and training com-
mittees who join in this appeal are entities
legally separate and distinct from the specific
unions with which they are associated. The
committees consist of members representing
both the unions and the employers,® and are
formed to oversee and run the apprenticeship
programs whose purpose ls to train appren-
tices to become journeymen in the respective
trades. Once an applicant is accepted into the
program,® he becomes indentured to the
joint apprenticeship and training committee
for a period of years and participates in a
program which consists of both on-the-job
training and classroom instruetion. It is
through this program that participants gain
admission to the union as a journeyman,
thereby obviating the necessity of taking the
avenue of direct admission which demands
that an applicant meet certain requirements
such as possessing a specified number of
years of experience, being within a given
age range, having letters of recommendation,
and passing a journeyman’s examination,

The court found appellant unions and
joint apprenticeship and training committees
to have engaged in a pattern or practice of
discrimination which denied blacks employ-
ment opportunities in the construction in-
dustry. It based its conclusions on specific
findings of discrimination which included (1)
the employment of tests and admission cri-
teria which had little or no relation to on-
the-job skills and which had a differential
impact upon blacks, and which operated to
exclude them from entrance into the unions
or referrals to avallable jobs; (2) the active
recruitment of whites while at the same time
giving little or no publicity to information
concerning procedures for galning wunion
membership, work referral opportunities, and
the operation of the apprenticeship training
programs in the black community; (3) the
granting of preferential treatment to friends
and relatives of existing members of the
unions; and (4) the differential application
of admission requirements, often by-passing
such requirements in cases of white appli-
cants. In addition, several instances were
shown where black workers who sought re-
ferrals were turned away without reason or
after being given a spurious reason in sup-
port of its action; and in some cases, unions
refused to place blacks on the referral lists,
thus assuring their inability to secure work.

The relief granted by the court took the
form of two judgments and decrees: the first
related to the unions and the second related
to the joint apprenticeship and training
committees. In the first, the court enjoined
the unions from engaging in future discrim-
ination with respect to referrals for employ-
ment and the acquisition or retention of
union membership. It ordered that the
unions keep detalled records of their opera-
tions and actively disseminate information
in the black community describing the oper-
atlon of the referral systems, membership
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reguirements and avallable job opportunities.
Specific relief was granted by the court to
certain individuals or groups of persons or-
dering the unions to offer them immediate
construction referrals in response to the next
contractor requests for workers and to open
their membership application lists to these
persons. The court retained jurisdiction for
such further relief as it deems necessary or
appropriate to further effectuate equal em-
ployment opportunities.

Judgment and Decree No. 2 pertained to
the joint apprenticeship and training com-
mittees. The committees were enjoined from
all future discrimination against applicants
for apprenticeship on account of their race,
It further ordered the committees to dis-
seminate information concerning the re-
quirements and procedures for admission to
the apprenticeship programs so as to apprise
blacks within the geographical area of avail-
able opportunities, The respective commit-
tees were ordered to consider all applicants
who met the standards set out by the court
in the decree. In addition to the above, an
affirmative action program was included in
the decree in the hope of eradicating the
vestiges of past discrimination. Among the
provisions under this program were the cre-
ation of special apprenticeship programs de-
signed to meet the special needs of average
blacks with no previous experience or special
skills in the trade, or black applicants who
have some previous experlence or special
skills in the trade but do not meet journey-
men standards. The court also retained juris-
diction over the committees in order to grant
such further rellef as it deems necessary.

I. FINDINGS OF FACT

We are confronted initially with the ap-
pellants’ contention that the *“clearly erro-
neous” rule ! should not govern our review
of the findings of fact made by the district
court. They reason that the rationale under-
lying the rule is that an appellate court
should defer to the judgment of the trial
court because the trial judge had access to
demeanor evidence and could readily assess
the credibility of the witnesses. Hence, where,
as they allege, "large reliance” is placed upon
written instruments and depositions, they
claim the rule does not apply as demeanor
evidence played a small part in the trial
judge’s decision.

[1, 2] Appellants’ characterization of the
proceeding below as one in which the trial
judge placed “large reliance” on documen-
tary evidence and depositions ignores the
fact that over fifty-five witnesses testified,
many of whom were deponents prior to trial.
Even if “large relianze’ was placed on written
evidence, the clearly erroneous rule would
still apply. We examined this problem in
Lundgren v. Freeman, 307 F.2d 104 (9th
Cir. 1962), and found the better rule to be
that the clearly erroneous rule does apply,
even where the factual issues are decided on
written evidence alone.'* Appellants would
have us review the evidence de nmovo and
freely substitute our judgment for that of
the trial judge. We decline to do so. The weli-
established rule is that we “may not sub-
stitute our judgment if conflicting inferences
may be drawn from established facts by rea-
sonable men, and the inferences drawn by
the trial court are those which could have
been drawn by reasonable men." Lundgren,
supra, 307 F.2d at 113. See also Jacobson v.
Colorado Fuel and Iron Corp., 409 F.2d 1263,
1267 (9th Cir. 1969); Friend v. H. A, Friend
& Co., 416 F.2d 526, 531 (9th Cir 1969); United
States v. Hanna Nickel Smelting Co., 400
F.2d 944, 947 (9th Cir, 1968).

[3] Appellants further contend that the
district court's findings were based on evi-
dence which it had previously excluded. Prior
to trial, the Attorney General examined the
application forms found in the files of the
joint apprenticeship and training commit-
tees. At trial, appellants objected to the in-
troduction of charts which were made from

Footnotes at end of article.
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information found in the application forms
on the ground that they did not qualify for
admission under the business records excep-
tion to the hearsay rule.® The court, sus-
taining, in part, appellants’ objection, held
this evidence was inadmissible to prove the
truth of the matters contained therein, but
was admissible as evidence of the type of
information sought by the committees and
relied upon by them in reaching their eval=-
uative decisions.

The contention of appellants is unsupport=
able, given the limited purpose for which the
information contained in the applications
was used. As we noted in Phillips v. United
States, 3566 F.2d 287, 307 (9th Cir. 1965),
cert. denied, 384 U.S. 952, 86 8.Ct. 1573, 16
L.Ed.2d 548 (1966), where a similar argument
was raised:

The purpose of that section [Business Rec-

ords Act, 28 U.B.C. § 1732, as amended, 28
U.B.C. § 1732 (Supp. IV 1961] is to provide,
in the case of business records, an exception
to the hearsay rule, and to provide an accept-
able substitute for specific authentication of
each business record. We are not here con-
cerned with the hearsay rule because the let-
ters and requests contained in exhibits 968
and 984 were not offered in proof of the state-
ments contained therein. They were intro-
duced only to show defendants had knowl-
edge that such statements had been made.
Nor are we concerned with authentication
since the authenticity of the documents need
not be established where the only purpose
of the documents is to show notice.
Accord: United States v. Middlebrooks, 431
F.2d 299, 301 (5th Cir. 1970). As in Phillips,
supra, the information contained in the ap-
plications was not proffered to prove the
statements therein, but to show what in-
formation was sought by the apprentice-
ship committees in the applications and re-
lied upon by them in making their decisions.
The application form information was prop-
erly admitted for this purpose.

The district judge's duty was to consider
the evidence, reach all reasonable interfer-
ences therefrom, and make specific findings
of fact and conclusions of law. This task was
necessarily a difficult one and involved the
review of extensive oral testimony, many dep-
ositions and a great amount of accompany-
ing documentary evidence. Its proportions
are reflected in the size of the reporter's
transcript which alone numbers twenty vol-
umes. In his carefully written and excellent
opinion, covering some fifty pages, Judge
Lindberg made separate findings of fact as
to each party, carefully analyzing the sup-
portive evidence found in the record. In these
findings of fact Judge Lindberg has pointed
out by page reference to the record, the testi-
mony, stipulations, admitted facts, and ex-
hibits upon which his findings were based.
It would serve no purpose to repeat such
references in this opinion. It is not our duty
to relitigate the facts at this time. Having
reviewed the findings below and the record
before us, we are fully convinced that the
findings are amply supported by the evidence.

II. CONCLUSIONS OF LAW

At the outset, appellants contest the use
of racial statistics to prove a “pattern or
practice” of discrimination as a matter of
law. They categorize this mode of proof as
a statistical “numbers game”, Incapable of
proving a violation of Title VII. We belleve
this argument is without support as the use
of statistics is well established in recent Title
VII cases.

In the district court’s opinion, a separate
statement was made as to each appellant
concerning the racial composition of its
membership. As to appellate unions, it was
stated: Ironworkers Local 86 had approxi-
mately 920 members in January 1970, only
one of whom was black.’* Sheet Metal Work-
ers Local 99 had approximately 900 members
in its construction division, only one of
whom was black;" and Plumbers and Pipe-
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fitters Local 32 had approximately 1900 mem-
bers In its construction classification, only
one of whom was black.” In addition, with
respect to the appellant joint apprenticeship
and training committees, the court noted:
Sheet Metal Workers JATC had 100 appren-
tices indentured in its program and seven
were black; Plumbers and Pipefitters JATC
had 104 building trades apprentices and none
were black.

The district court also made a specific
finding applicable to all parties concerning
the racial composition of the City of Seattle
where the main offices, hiring halls and train-
ing facilities of the appellants are found.
Approximately 42,000 blacks reside in the
City, constituting roughly seven percent of
the popuia&otn. This information came from
aAn exper ness, a demographer, called to
testify by the Attorney Gener?a.!.“

[4, 5] Since the passage of the Civil Rights
Act of 1964,™ the courts have frequently re-
lied upon statistical evidence to prove a
violation. This judicial practice has most
often taken the form of the use of such data
as a basis for allocating the burden of Pproot.
On the basis that a showing of an absence or
a small black union membership in a dem-
ographic area containing a substantial
number of black workers raises an inference
that the raclal imbalance is the result of
discrimination, the burden of going forward
and the burden of persuasion is shifted to
the accused, for such a showing is enough
to establish a prima facie case® In many
cases the only available avenue of proof is
the use of racial statistics to uncover clan-
destine and covert discrimination by the em~
ployer or union involved. One court, in Par-
ham v, Southwestern Bell Telephone Co.,
433 F. 2d 421, 426 (Bth Cir. 1970), held as
a matter of law, without other supportive
evidence, that the statistics introduced
showing an extraordinarily small number of
black employees, notwithstanding a small
number who held menial jobs, established
& violation of Title VII. Of course, as is the
case with all statistics, their use is condi-
tloned by the existence of proper supportive
facts ® and the absence of variables which
would undermine the reasonableness of the
inference of discrimination which is drawn.
It is our belief that the often-cited aphorism,
“statistics often tell much and Courts lis-
ten,” ® has particular application in Title
VII cases.

[6] Here, even if we were to accept appel-
lant’s assertion that statistics alone cannot
show as a matter of law that there has been
a violation, it would not command our over-
turning of the conclusions of law reached
by the district court. We are not faced with
a situation where a court has relied upon
statistical data alone. On the contrary, in
its findings, the district court cited specific
instances of discrimination on the part of
the unions and apprenticeship committees.
Thus the statistical evidence is comple-
ﬂzﬂ?fy rathﬁr ttI;an exclusive. We see no

n appellants’ complain
use of statfstics. ¥ e e

Appellants next argue that the conclu-
sions reached by the court that appellants
engaged separately in a “pattern or practice
of resistance” are wholly unsupportable. They
equate the phrase “pattern or practice” with
“uniformly engaged In a course of conduct
aimed at denying rights secured by the Act.”
We feel that such an interpretation is overly
restrictive and does violence to the meaning
intended by Congress to be accorded the
phrase, Moreover, it is our firm belief that
the conclusions reached by the district court

are not clearly erroneous and must be af-
firmed.

The phrase is not defined in Title VII, but
some guidance is offered by an examination
of the legislative history of this and other
Civil Rights Acts employing the same words.
Commenting on the meaning to be accorded
the phrase in the debates on the Civil Rights
Act of 1964, Senator Humphrey stated:




1674

+= »= *= gyuch a pattern or practice would be
present only where the denial of rights con-
sists of something more than an isolated,
sporadic incident, but is repeated, routine
or of a generalized nature.®

In testimony before the House Judiciary
Committee on the Civil Rights Act of 1960,
Deputy Attorney General Walsh sald:

Pattern or practice have their generic
meanings. In other words, the court finds
that the discrimination was not an isolated
or accidental or peculiar event; that it was
an event which happened in the regular pro-
cedures followed by the state officials con-
cerned.®

In United States v. Mayton, 335 F.2d
153, 158 (5th Cir, 1964), an action under the
Civil Rights Act of 1960, in which the court
found that racial discrimination in the voter
registration process was pursuant to a “pat-
tern or practice”, the court addressed itself
to defining the words and concluded that
they ‘“were not intended to be words of art.”
See also United States v. Ramsey, 331, F.2d,
824, 837 (5th Cir. 1964) (Judge Rivas, con-
curring and dissenting in part). With re-
spect to the phrase, Senator Keating com-
mented that *[t]he ‘pattern or practice’ re-
quirement means only that the proven dis-
criminatory conduct of defendants was not
merely an isolated instance of racial dis-
crimination,” 106 Cong. Rec. T767.

[7. 8] We are firmly convinced that it was
the intent of Congress that a '‘pattern or
practice” be found where the acts of dis-
crimination are not ‘isolated, peculiar or ac-
cidental” events. The words were not in-
tended to be words of art. Applying this def-
inition in the instant case, we are com-
pelled to concur with the district court’s
findings that appellants engaged in a “pat-
tern or practice” of discrimination. The find-
ings are well documented with statistical
evidence showing a distinet absence of black
membership in the unions and the appren-
ticeship programs; the failure of the union
hiring halls to grant black referrals; many
overt acts of discrimination on the part of
appellants; and many raclally neutral em-
ployment practices which had a differential
effect upon blacks. We are not concerned
with isolated or accidental acts by appellants
but a “pattern or practice” of resistance by
them which has had an effect of denying
black workers equal job opportunities in the
Seattle area.

Therefore, we hold that the conclusions
reached by the district court finding appel-
lant unions and joint apprenticeship and
training committees to have engaged in a
pattern or practice of discriminatory conduct
with respect to employment opportunities in
the construction industry are not clearly
erroneous.

III. RELIEF GRANTED

[9] Appellants finally contend that the
district court violated section 703(j) of the
Act ™ In ordering appellant unions to offer
immediate job referrals to previous discrim-
inatees, and ordering appellant apprentice-
ship and training committees to select and
indenture sufficient black applicants to over-
come past discrimination, and to also meet
judicially imposed ceiling requirements in
apprenticeship program participation. This
they condemn as “racial quotas™ and “racial
preferences.” We cannot agree.

The Act vests in the Attorney General and
the trial court power to eliminate both the
vestiges of past discrimination and termi-
nate present discriminatory practices. Undér
sections T706(g)*= and 707(a) * unlawful em-
ployment practices may be enjoined by the
court and such affirmative relief granted as
the court may deem appropriate. The only
statutory limitation on the availability of
relief is the anti-preferential treatment pro-
vision of section 708(j).
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[10] There can be little doubt that where
a violation of Title VII is found, the court is
vested with broad remedial power to remove
the vestiges of past discrimination and
eliminate present and assure the non-exist-
ence of future barriers to the full enjoyment
of equal job opportunities by qualified black
workers. Parham v. Southwestern Bell Tele-
phone Co., 433 F.2d 421, 427 (8th Cir. 1970);
United States v. International Brotherhood
of Electrical Workers, No. 38, 428 F.2d 144,
151 (6th Cir. 1870); Local 53 of Interna-
tional Association of Heat and Prost Insula-
tors and Asbestos Workers v. Vogler, 407
F.2d 1047, 1052-1053 (6th Cir, 1969); United
Btates ex rel. Mitchell v. Hayes International
Corp., 415 F.2d 1038, 1089 (65th Cir. 1969).
Cf. Swann v. Charlotte-Mecklenberg Board
of Education, 402 U.S. 1, 91 S.Ct. 1267, 28
L.Ed.2d 554 (April 20, 1971). On the basis
of this broad equitable power, the courts
have allowed a wide range of remedial relief.
See, e.g. Electrical Workers Local 38, supra
(remand to district court with direction to
fashion appropriate affirmative relief); Par-
ham, supra, (remand to the district court
with directions to retain jurisdiction to
assure compliance); Griggs v. Duke Power
Co., 420 F.2d 1225 (4th Cir. 1870), rev'd 401
U.S. 424, 91 SCt 849, 28 LEd2d 158 (March
B, 1971) (immediate work referral or union
membership); Hayes International Corpora-
tion, supra (prellminary injunction); Sheet
Metal Workers Local 36, supra (publication
of the fact that membership and related
benefits were open to all persons and an
affirmative duty of minority recruitment);
United States ex rel. Mitchell v. United
Association ete. Plumbers Local 73, 314 P,
Supp. 160 (8.D. Ind. 1969) (revamping of
apprenticeship program). Without such
powers, the district court would be unable to
effectuate the desire of Congress to eliminate
all forms of discrimination.

In Vogler, supra, 407 F.2d at 1053-1055, the
district court ordered, in addition to an in-
junction against future discrimination and
the immediate admission of four discrimina-
tees, that the union develop objective cri-
teria for membership and union size. As here,
it was contended that the order established
& “quota system to correct raclal imbalance in
violation of section 703(j).” Rejecting this
argument, the court held the district court
did “‘no more than ensure that the injunc-
tion against further racial discrimination
would be fairly administered.” Id. at 1054.
The Vogler court succinctly stated that
“where ne to insure compliance with
the Act, the District Court was fully impow-
ered to eliminate the present effects of past
discrimination.” Similarly, in International
Brotherhood of Electrical Workers, Local No.
38, supra, 428 F.2d at 149, the court felt that
such an interpretation of section 703(j)
“would allow & complete nullification of the
purposes of the Civil Rights Act of 1964.”

We therefore reject appellants’ contention.
The district court neither abused its discre-
tion in ordering the affirmative relief, nor did
it in any way establish a system of “racial
quotas” or “preferences” in violation of sec-
tion 703(§).

The judgment of the district court is
affirmed.

FOOTNOTES

* Honorable Irving Hill, United States Dis-
trict Judge, Central District of California,
sitting by designation.

142 U.B8.C. § 2000e—6(a) reads:

Whenever the Attorney General has reason-
able cause to belleve that any person or group
of persons is engaged in a pattern or practice
of resistance to the full enjoyment of any of
the rights secured by this subchapter, and
that the pattern or practice is of such a na-
ture and is intended to deny the full exercise
of the rights herein described, the Attorney
General may bring a civil action * * * re-
questing such relief, including an application
for a permanent injunction or temporary
injunction, restraining order or other order
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against the person or persons responsible for
such pattern or practice. * * *

2Local 86 International Association of
Bridge, Structural, and Ornamental Iron-
workers (hereinafter Ironworkers Local 86);
Local 46, International Brotherhood of Elec-
trical Workers (hereinafter Electrical Workers
Local 46); Local 32, United Association of the
Plumbing and Pipefitting Industry of the
United States (hereinafter Plumbers and
Pipefitters Local 32); Local 302, International
Union of Operating Engineers (hereinafter
Operating Engineers Local 32); Local 99,
International Sheet Metal Workers Associa-
tion (hereinafter Sheet Metal Workers Local
99).

i Ironworkers Joint Apprenticeship and
Training Committee (hereinafter Ironwork-
ers JATC); Plumbers and Pipefitters Joint
Apprenticseship and Training Committee
(hereinafter Plumbers and Pipefitters JATC);
Sheet Metal Workers Joint Apprenticeship
and Training Committee (hereinafter Sheet
Metal Workers JATC).

¢ Judge Lindberg's opinon is reported at
315 F.Supp. 1202 (W.D.Wash. 1970).

5 Operating Engineers Local 32 was party
to a consent decree and thus did not join in
the appeal. The Ironworkers JATC chose not
to join in the appeal and were represented by
other counsel.

® After the court found that the unions and
the joint apprenticeship and training com-
mittees had engaged in a pattern of practice
of discrimination, the court, desiring to
structure proper and effective relief, ordered
the parties (Electrical Workers Local 486,
defendant contractor associations and the
United States) to “take all steps available to
persuade or require” the Electrical Workers
Joint Apprenticeship and Training Commit-
tee (hereinafter Electrical Workers JATC) to
intervene for purposes of relief in respect
to conduct of the apprenticeship program.
The court specifically noted that it did not
intend to find or imply that the Electrical
Workers JATC had discriminated against
blacks, but entered the order so as to impart
“uniformity in procedures relative to the
J.AT.C.’s connected with the respective de-
fendant unions found to have discrimin-
ated.” While appellants take exception to
this order, we see no error in the court re-
questing the full cooperation of the defend-
ants in structuring appropriate relief.

7 More specifically, the court found that
the unions had the following membership:
Iron Workers Local 88, approximately 920
members; Plumbers and Pipefitters Local 32,
approximately 1900 members; Electrical
Workers Local 46, approximately 1750 mem-
bers; Sheet Metal Workers Local 99, approxi-
mately 900 members,

#The Plumbers and Pipefitters JATC is
comprised of five representatives of Local
32, and three representatives of the Seatle
FPlumbing and Pipefitting Employers, one
representative of the Refrigeration Con-
tractors' Association and one member from
the Puget Sound Shipbuilders Association.
As for the Sheet Metal Workers JATC, the
other committee joining in this appeal, it is
comprised of eight members, four represent-
atives of Local 99 and four representatives of
contractors party to a collective bargaining
agreement.

? The Sheet Metal Workers JATC provides
an example of the process leading to accept-
ance into an apprenticeship program. An
applicant must be between the ages of 18
to 24 (excluding time spent in the mili-
tary service), pass a GATB aptitude test,
complete an application form and submit
a high school transcript before he is con-
sidered. Preference is given to high school
graduates. Assuming these threshold require-
ments are met, thereby allowing the appli-
cant the right to be considered by the com-
mittee, he is then interviewed in order to
evaluate his gualifications and the commit-
tee then votes whether to accept him or not.
The chairman of the Sheet Metal Workers
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JATC Indicated that they “will more or less
look favorably on an individual who has fam-
ily members who are sheet metal workers.”

0 The period of indenture differs between
the appellant committees: Plumbers and
Pipefitters JACT (five years), Sheet Metal
‘Workers JATC (four years).

11 See Fed.R.Civ, P. 52(a).

1 A number of courts have held that in
cases where the findings are based on docu-
mentary evidence, on uncontradicted - testi-
mony, on stipulated facts, or on testimony
taken by depositions, the trial court’s find-
ings are given only slight weight on ap-
peal. See, e.g., Galena Oaks Corp. v. Sco-
fleld, 218 F.2d 217 (5th Cir. 19564); Hart
v. Gallis, 276 F.2d 297 (7Tth Cir. 1960). See
generally, 5 J. Moore, Federal Practice  52.04
(2d ed. 1959).

1328 U.B.C. §1732, as amended, 28 U.S.C.
§ 1732 (Supp. IV 1961).

1 The rellance upon statistical evidence to
prove discriminatory practices is not new to
the courts, See, e.g., Swaln v. Alabama, 380
U.S. 202, 85 8.Ct. 824, 13 L.Ed.2d 759 (1965);
Patton v. Mississippi, 332 U.S. 463, 68 S.Cf.
184, 92 L.Ed. T8 (1947); Hill v. Texas, 316
U.S. 400, 62 S.Ct. 11569, 86 L.Ed. 1569 (1942);
Norris v. Alabama, 2904 U.S. 587, 65 5.Ct. 579,
79 LEd. 1074 (1935) (jury selection cases);
F. W. Woolworth Co., 25 NLRB 1362 (1840)
(anti-union discrimination case). See gen-
erally, Fiss, A Theory of Fair Employment
Laws, 38 U.Chi.L.Rev. 235 (1971).

15 The black was Howard Lewls, who was
admitted on September 12, 1969, pursuant to
an order of the Washington State Board
Against Discrimination.

» His name was Leonard O’Neale, a mem-
ber of Local 99 since the summer of 1968.

1" He was David Willlams, a welder, who
was accepted in a perlod where there was an
acute shortage of welders, forcing Local 32
to recruit from the Boilermakers’ Union.

15 Five were accepted after September, 1969,
and the remaining two were accepted In May,
1968.

1 Agide from their castigation of the use of
such Information as an engagement in a
statistical “numbers game,” appellants fur-
ther contend that this data is irrelevant as
the appellants’ jurisdiction extends beyond
the City of Seattle, rendering such statistics
misleading. This is simply answered by the
fact that the City has the single largest pop-
ulation within their jurisdiction and is that
area from which they would most llkely draw
the vast majority of workers for apprentice-
ship, referral and membership purposes. We
also recognize that appellants made no ob-
jection to this testimony at trial, We feel ap-
pellants’ argument has no merit.

= Title VII of the Civil Rights Act of 1964
took effect on July 2, 1965.

a See, e.g., United States v. Local 38, IBEW,
428 F.2d4 144, 151 (6th Cir. 1970); EEOC v.
United Assoclation of Journeymen, ete., 311
F.Supp. 468 (5.D. Ohio 1970); United States
ex. rel. Mitchell v. Hayes Int'l Corp., 415 F.2d
1038 (5th Cir. 1969); United States v. Sheet
Metal Workers Local 36, 416 F.2d 123 (8th
Cir. 1969).

2 Fiss, supra note 14, at 272-73. See also
Note, Enforcement of Fair Employment Un-
der the Civil Rights Act of 1964, 32 U.ChiL.
Rev. 430, 461 (1965).

2 State of Alabama v. United States, 304
F.2d 583, 586 (5th Cir.), aff'd per curian, 371
U.S. 87, 83 8.Ct. 145, 9 L.LEd.2d 112 (1962).

%110 Cong.Rec. 14270.

%42 U.S.C. §19T1(e).

» Hearings Before the House Committee on
the Judiciary on H.R. 1037, 86th Cong., 2nd
Sess. 13.

# U.8.C. § 2000e-2(§). It provides:

Nothing contained in this title shall be
interpreted to require any employer, employ-
ment agency, labor organization, or joint
labor-management committee subject to
this title to grant preferential treatment to
any individual or to any group because of
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race, color, religion, sex, or national origin
of such individual or group on account of
an imbalance which may exist * * *,

=432 U.8.C. § 2000e-5(g) reads:

If the court finds that the respondent has
intentionally engaged in or is engaging in an
unlawful employment practice charged In
the complaint, the court may enjoin the re-
spondent from engaging in such unlawful
employment practice, and order such affirm-
ative relief as may be appropriate. * * *

= See note 1 supra.

Mr. JAVITS. Mr. President, if there
are no other speakers at the moment, I
again suggest the absence of a quorum.

The PRESIDING OFFICER. On whose
time?

Mr. JAVITS. Mr. President, I ask
unanimous consent that the time con-
sumed in the quorum be equally divided.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk will
call the roll.

The legislative clerk proceeded to call
the roll.

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that the
order for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BYRD of West Virginia. Mr. Presi-
dent, will the Senator from New Jersey
yield me time?

Mr, WILLIAMS. Mr. President, I yield
to the Senator from West Virginia.

ORDER FOR TIME TO VOTE ON PENDING
AMENDMENT

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that the
time for debate on the pending amend-
ment close at 2 p.m. today and that the
vote on the pending amendment then
oceur.

The PRESIDING OFFICER. Without
objection, it is so ordered.

RECESS TO 1:45 P.M.

Mr. BYRD of West Virginia. Mr, Pres-
ident, I move that the Senate stand in
recess until 1:45 p.m. today.

The motion was agreed to; and (at
1:15 p.m.) the Senate took a recess until
1:45 p.m.; whereupon the Senate recon-
vened when called to order by the Presid-
ing Officer (Mr. Byro of Virginia).

The PRESIDING OFFICER. Who
yields time?

Mr. WILLIAMS. Mr. President, on my
time, I suggest the absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The legislative clerk proceeded to call
the roll.

Mr. WILLIAMS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. JAVITS. Mr. President, will the
Senator yield?

Mr. WILLIAMS. I yield.

The PRESIDING OFFICER. Does the
Senator ask unanimous consent that the
remaining time be equally divided?

Mr. WILLIAMS. Yes.

Mr. ALLEN. I yield back the remainder
of my time.

Mr. JAVITS. Mr. President, just to
consummate and complete the argument
I made against this amendment, point-
ing out that it would torpedo orders of
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courts seeking to correct a history of un-
just discrimination in employment on
racial or color grounds, because it would
prevent the court from ordering specific
measures which could assign specific
percentages of minorities that had to
be hired, and that could apply to gov-
ernment as well as private employers, I
have just had my attention called to two
recent cases, both involving consent de-
crees negotiated by the Justice Depart-
ment.

One is a case in the U.S. district court
in Boston and another in Kansas. In one
case, part of the decree required that 166
Negroes and Puerto Ricans be given pref-
erence—in filling future vacancies for
which they were qualified,

In the other case in Kansas, the com-
pany agreed to make a good-faith effort
to hire from three minority groups for
20 percent of the clerical positions to be
filled in the next 3 years.

This amendment would make it impos-
sible for the Justice Departament to ob-
tain such decrees in the future.

I ask unanimous consent that a news
item in the Daily Labor Report of Decem-
ber 22, 1971, concerning these two cases
be printed in the Recorb.

There being no objection, the news
item was ordered to be printed in the
REecorbp, as follows:

[From the Dally Labor Report, Dec. 22, 1971]

JUSTICE DEPARTMENT OBTAINS CONSENT DE-
CREES PROHIBITING DISCRIMINATION UNDER
Trrne VII

The entry of two consent decrees prohibit-
ing two firms from discriminating against
minority groups in employment is announced
by the Department of Justice.

A decree prohibiting AMBAC Industries,
Inc., from discriminating against Negroes
and Puerto Ricans in employment at its
Springfield, Mass., plant is entered in U.S.
District Court in Boston, concluding a suilt
filed against AMBAC by the Justice Depart-
ment on June 28, 1968. A second one pro-
hibits a Eansas manufacturer from dis-
criminating against Negroes, Spanish-sur-
named Americans and American Indians. It
was entered in U.S, District Court in Kansas
City., Ean., terminating an employment dis-
crimination suit filed on April 24, 1969.

The AMBAC decree is also signed by Amer-
lcan Bosch Industrial Union Local 206, IUE,
and the parent international union, which
were named as defendants because the inter-
ests of their members would be affected by
the relief sought. AMBAC, which has 1,200
employees, manufactures carburetors and
fuel injection systems for trucks, trallers and
tanks.

The suit charged discrimination against
blacks and Puerto Ricans in its employment
practices in violation of Title VII of the Civil
Rights Act of 1964, and the decree perma-
nently enjoins AMBAC from any racial or
ethnic discrimination in its employment
practices, including hiring, assigning, pro-
moting and training.

In addition, AMBAC is required to provide
back pay of $1,000 to each of 20 black and
Puerto Rican persons who unsuccessfully
applied for jobs between 1966 and 1969. They
also must be offered jobs ahead of all new
applicants and ahead of persons who have
been laid off and have a later seniority date.
The company is further required to give
preference to another 166 black and Puerto
Rican persons in filling future vacancles
for which they are qualified.

Another requirement is the notifieation by
AMBAC of employment offices and racial
and ethnic groups of job vacancles, to keep
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job applications for 80 days and check them
against vacancies. AMBAC also must recruit
for salaried employees at educational in-
stitutions which have a substantial black
enrollment, and to post signs when vacancies
exist stating that the company is an equal
opportunity employer.

The Kansas decree applies to Certain-Teed
St. Gobain Insulation Corp., successor to
Gustin Bacon Division of Certain-Teed
Products Corp.,, and Teamsters Local 41,
whose members, interests would be affected
by the relief sought. The original suit
charged that Gustin-Bacon, which em-
ployed about 1,000 persons, discriminated
against the minority groups in hiring, job
assignment, testing, and promotion to super-
visory positions. The defendants are pro-
hibited from any discriminatory practice
and the company is required to provide for
Negroes, Spanish-surnamed persons and
American Indians training similar to that
made available to white employees.

In addition, the firm is required to make
a good faith effort to hire from the three
minority groups for 20 percent of the clerical
positions filled during the next three years.

Mr. WILLIAMS, Mr. President, I do
not believe that it is the intent of the
Senator from North Carolina to deny to
the judicial and executive branches of
Government all power to remedy the
evils of job discrimination; but I am
afraid—I am desperately afraid—that
this amendment would strip title VII of
the Civil Rights Act of 1964 of all its
basic fiber. It can be read to deprive even
the courts of any power to remedy
clearly proven cases of discrimination.

That statement follows right on ex-
amples of situations cited by the Senator
from New York of the kind of situation
that could be affected adversely.

I have listened intently to the debates
on this bill. Not one Member of this body
has spoken against providing some
method for enforcing the law. This
amendment raises the real threat of de-
stroying any potential for effective law
enforcement. If this amendment is ac-
cepted, I earnestly suggest that we will
have a law, but there will be little chance
for order under the law again if this
amendment should prevail.

Mr. JAVITS. Mr. President, will the
Senator yield?

Mr. WILLIAMS. I yield.

Mr. JAVITS. I am authorized to state
that the Secretary of Labor is directly
opposed to this amendment.

Mr. WILLIAMS. That is to say that
the administration opposes this amend-
ment?

Mr. JAVITS. That is correct.

Mr. WILLIAMS. I do not always speak
for the administration. I am happy to.

Mr. ERVIN. It is not very surprising
that a public official would object to
anything which robs him of the power
;'ﬁ be a tyrant. That is not surprising at

Mr. WILLIAMS. Moderately, may I
say that I disagree with the tempestuous
language of the Senator from North
Carolina.

Mr. President, if any further time re-
mains, I yield it back.

Mr. ERVIN. If any further time re-
mains on our side, I should like to add
to the Senator’s statement—*tempestu-
ous and truthful.”

The PRESIDING OFFICER (Mr.
MonToya). All time has now expired.
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Mr. WILLIAMS. There is no time for
a surrebuttal. [Laughter.]

The PRESIDING OFFICER. All time
on this amendment has now expired.

The question is on agreeing to the
amendment of the Senator from North
Carolina (Mr. ErRVIN) .

On this question the yeas and nays
have been ordered, and the clerk will call
the roll.

The assistant legislative clerk called
the roll.

Mr. BYRD of West Virginia. I an-
nounce that the Senator from Texas (Mr.
BENTSEN), the Senator from Missouri
(Mr. EacLETON), the Senator from
Georgia (Mr. GamereLL), the Senator
from Oklahoma (Mr. Harris), the Sena-
tor from Washington (Mr. Jackson), the
Senator from Massachusetts (Mr. Ken-
NEDY), the Senator from Washington
(Mr. MaeNUsON), the Senator from Ar-
kansas (Mr. McCLELLAN), the Senator
from South Dakota (Mr. McGOVERN), the
Senator from Montana (Mr. METCALF),
the Senator from Maine (Mr. MUSKIE),
the Senator from Alabama (Mr. SPARK-
MAN), the Senator from Mississippi (Mr.
STENNIS), the Senator from Illinois (Mr.
STEVENSON), the Senator from Califor-
nia (Mr. TunNEY), the Senator from
Alaska (Mr. GrAVEL), and the Senator
from Indiana (Mr. HARTKE) are neces-
sarily absent.

I further announce that the Senator
from Mississippi (Mr. EAsTLAND) is absent
because of illness.

On this vote, the Senator from Missis-
sippi (Mr. EasTLanND) is paired with the
Senator from Washington (Mr. MacNU-
SON).

If present and voting, the Senator from
Mississippi would vote “yea’” and the
Senator from Washington would vote
“nay.”

On this vote, the Senator from Georgia
(Mr. GAMBRELL) is paired with the Sena-
tor from Washington (Mr. JACKSON).

If present and voting, the Senator from
Georgia would vote “yea’” and the Sena-
tor from Washington would vote “nay.”

I further announce that, if present and
voting, the Senator from Illinois (Mr.
SteEvENsON) and the Senator from Cali-
fornia (Mr. TuNnNEY) would each vote
(lnaY.lJ

Mr. GRIFFIN. I announce that the
Senator from Tennessee (Mr. BAKER) , the
Senator from Delaware (Mr. BoGGs), the
Senator from Colorado (Mr. DOMINICK) ,
the Senator from Oklahoma (Mr. BELL-
mon), the Senators from Oregon (Mr.
HarrFierp and Mr. Packwoob), the Sena-
tor from Iowa (Mr. MILLER), the Senator
from Kansas (Mr. PEARSON), the Senator
from Ohio (Mr. Tarr), and the Sena-
ator from South Carolina (Mr. THUR-
MOND) are necessarily absent.

The Senator from Tennessee (Mr.
Brock), the Senator from New York (Mr.
BuckLEY), the Senator from Wyoming
(Mr. Hansen), and the Senator from
Maryland (Mr. MATHIAS) are absent on
official business.

The Senator from Arizona (Mr. GoLp-
WATER) is absent by leave of the Senate.

The Senator from South Dakota (Mr.
MunpT) is absent because of illness.

If present and voting, the Senator from
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Colorado (Mr. DominNIcK) would vote
l‘yEa‘M

On this vote, the Senator from Wyo-
ming (Mr. HANSEN) is paired with the
Senator from Oregon (Mr. HatFIieELD) . If
present and voting, the Senator from
Wyoming would vote “yea” and the Sen-
ator from Oregon would vote “nay.”

On this vote, the Senator from South
Carolina (Mr. THURMOND) is paired with
the Senator from Ohio (Mr. TarT). If
present and voting, the Senator from
South Carolina would vote “yea” and the
Senator from Ohio would vote “nay.”

The result was announced—yeas 22,
nays 44, as follows:

[No. 19 Leg.]
YEAS—22

Ellender
Ervin
Fannin
Fulbright
Gurney
Hollings
Hruska
Jordan, N.C.

NAYS—44

Griffin
Hart
Hughes Randolph
Humphrey Ribicoff
Inouye Roth
Javits Baxbe
Mansfield Schweiker
McGee Scott
MecIntyre Smith
Mondale Stafford
Montoya Stevens
Moss Symington
Nelson Weicker
Pastore Williams
Pell

NOT VOTING—34

Hansen Mundt
Harris Muskie
Hartke Packwood
Hatfleld Pearson
Jackson Sparkman
Kennedy Stennis
Magnuson Stevenson
Mathias Taft
McClellan Thurmond
McGovern Tunney

Allen

Bible

Byrd, Va.
Byrd, W. Va.
Cannon
Chiles
Cotton
Curtis

Jordan, Idaho
Long

Spong
Talmadge
Tower

Young

Alken
Allott
Anderson
Bayh
Beall
Bennett
Brooke
Burdick
Case
Church
Cook
Cooper
Cranston
Dole
Fong

Percy
Proxmire

Baker
Bellmon
Bentsen
Boggs
Brock
Buckley
Dominick
Eagleton
Eastland
Gambrell
Goldwater Metealfl
Gravel Miller

So Mr. Ervin’s amendment was re-
jected.

Mr. JAVITS. Mr. President, I move to
reconsider the vote by which the
amendment was rejected.

Mr. WILLIAMS. Mr. President, I move
to lay that motion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The bill
is open to further amendment. The Sen-
ator from New Jersey is recognized.

Mr. WILLTAMS. Mr. President, I yield
briefly to the Senator from Michigan.

Mr. HART. Mr. President, I appreciate
the Senator’s yielding to me. I rise to
address a question to the manager of
the bill with respect to one aspect that
has given concern and to establish the
understanding and purpose as it will be
reflected by the expression of the man-
ager of the bill.

Mr. President, on Wednesday, Jan-
uary 19, at the opening of our delibera-
tions on proposals to amend title VII
of the Civil Rights Act of 1964 so as to
give the Equal Employment Opportunity
Commission much needed additional en-
forcement authority, the distinguished
chairman of the Committee on Labor and
Public Welfare placed into the Recorp
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an excellent comparative analysis of the
present law, his own bill (S, 2515) that
we are discussing today, and the bill
passed last year by the House of Repre-
sentatives (H.R. 1746) .

Although this analysis will be most
helpful to all of us as we continue debate
on this vitally important legislation, I
am concerned about a provision in the
House-passed measure that is described
as the exclusive remedy provision. If is
one that is not identified or referred to in
the comparative analysis printed in the
REecorp of January 19, and I believe some
clarification would be desirable.

This provision, which some feel might
be interpreted as an exclusive or sole pro-
vision or sole remedy provision, was the
subject of discussion during the floor de-
bate on HR. 1746 in the House. There,
several Members drew attention to its
possible effect on the remedies available,
particularly beneficial to women employ-
ees under the Equal Pay Act of 1963.

Mr. President, the Equal Pay Act of
1963 was the first Federal law enacted by
the Congress to prohibit wage discrimi-
nation on the basis of sex. It has enjoyed
widespread support, and we should make
explicit the fact that Congress does not
intend the Equal Pay Act to be affected
by proposals to expand and strengthen
title VII of the Civil Rights Act of 1964.

I should like to ask the distinguished
chairman of the Senate Labor Committee
if he will confirm my understanding that
it is not the will or desire of this body that
the Equal Pay Act of 1963 be superseded
in whole or in part by any action taken
by the Congress to provide most sorely
needed amendments to title VII of the
Civil Rights Act.

Mr. WILLIAMS. Mr. President, I ap-
preciate the questions put to me by the
distinguished Senator from Michigan. I
certainly want to make the situation very
clear here today.

The distinguished Senator from Mich-
igan is correct in his assumption that it
is not our intention in any way to affect
or diminish the remedies available under
the Equal Pay Act of 1963. I am glad to
have the opportunity to add my voice to
those who wish to see continued, effective
enforcement by the Department of Labor
of a law that is of major importance,
particularly to women employees who
have long been the victims of wage dis-
crimination based on sex. Many of us in
the Congress strove for a period of years
to see an equal pay for equal work law
placed on the statute books. The Sena-
tor from Michigan may rest assured that
his question, if it still remains, will be
further clarified during the course of our
conference on S. 2515 and H.R. 1746 with
Members of the House of Representa-
tives.

Mr. HART. Mr. President, I appreciate
very much the response of the distin-
guished chairman of the committee. I
know that I speak for many Members of
the Senate.

Mr. ERVIN, Mr. President, I call up
my amendment No. 599 and ask that it
be stated.

The PRESIDING OFFICER (Mr.
SaxBe). The amendment will be stated.

The assistant legislative clerk read as
follows:

CONGRESSIONAL RECORD — SENATE

On page 39, line 20, following “finds" in-
sert "“by preponderance of the evidence taken
by the Commission™,

On page 41, line 8, strike “on the record.”
and insert “by a preponderance of the evi-
dence of the record as a whole.”,

Mr. ERVIN. Mr. President, if I may
have the attention of the distinguished
manager of the bill for a moment, I will
state that the amendment would merely
make clear that in making findings of
fact, the Commission should make the
findings of fact conform to the prepon-
derance of the evidence. I understand
that there is a probability that the dis-
tinguished manager of the bill may be
willing to accept the amendment.

Mr. WILLIAMS. Yes. We discussed the
purport of the amendment during the
debate on an earlier amendment. I re-
call that this amendment, dealing with
the preponderance of evidence at the
Commission level, was included in a bill
passed by the Senate 2 years ago. The
Senator from North Carolina offered the
amendment then, it was agreed to, and
was in the bill passed by the Senate at
that time. It was not included in the bill
reported by the Senate committee this
year. It should be in the bill, in my
judgment.

Mr. ERVIN. I thank the Senator from
New Jersey. I am ready to vote.

Mr. WILLIAMS. I am, too.

The PRESIDING OFFICER. The ques-
tion is on agreeing to the amendment.

The amendment was agreed to.

Mr. ERVIN. Mr. President, I call up
my amendment No. 812. I ask that the
reading of the amendment be omitted
but that the text of the amendment be
printed in the Recorp and that I be per-
mitted to explain the amendment in lieu
of its being read.

The PRESIDING OFFICER. Without
objection, the amendment will be printed
in the ReEcorp and considered as having
been read.

The amendment is as follows:

1. On page 32, strike out lines 8, 9, and 10.

2. On page 32, line 18, insert the words “a
State or political subdivision thereof” be-
tween the comma following “United States"
and the words “an Indian tribe.”

3. On page 33, strike out lines 4 and 5.

4, On page 33, strike out lines 11, 12, and
13.

5. On pages 32 and 33, renumber (2) and
(4) as (1) and (2), respectively.

6. On pages 36 and 37, strike out every-
thing from the beginning of line 22 on page
36 through the end of line 12 on page 37,
and re-letter the remaining subsections ap-

propriately.

7. On pages 38 and 39, strike out every-
thing from the word “In" on line 18 on page
38 through the word “hearing” on line 2 on
page 30.

8. On page 48, strike out everything from
the word “upon” on line 14 through the
word “importance” on line 24,

9. On page 49, strike out everything be-
tween “Subsection (¢)" and the words “or
the efforts” on line 2.

10. On page 49, strike out everything be-
tween “Subsection (f)" on lines 6 and 7 and
the words “or the Commission” on line 8.

11. On page 54, strike out everything from
the word “or" on line 16 through the word
“Subdivision” on line 17.

Mr. ERVIN. Mr. President, this is a
simple amendment. I should like to alert
Senators to the fact that it is, in my
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judgment, one of the most crucial
amendments which will be offered to the
bill.

Stated simply, the amendment would
completely remove from the bill all the
provisions which undertake to give the
EEOC jurisdiction over the employment
practices of any of the States or any of
the political subdivisions of the States.
I should like to discuss the amendment
for a comparatively brief time this after-
noon and announce my willingness to
have it voted on Monday. I think that
because of the great importance of the
amendment, all Senators should have an
opportunity to ascertain what is contem-
plated by it and have an opportunity to
think about it before they vote. I am
ready to proceed with the argument.

Mr. President, in my honest judgment,
the legislative proposal contained in the
bill that the EEOC be given jurisdiction
over the employment practices of all the
States and of all the political subdivisions
of all the States constitutes the most
drastic assault upon our Federal system
of government which has been proposed
in any legislative proposal to come be-
fore Congress at any time in its history.

The bill gives the EEOC power to pass
upon the employment practices where-
by the States and their political subdivi-
sions employ any person to render serv-
ices to them. There is not even an excep-
tion in the bill to the effect that the
EEOC will not have jurisdiction over the
Governor of a State or the Lieutenant
Governor of a State, or both; statewide
election officials; State judges, whether
they are elected or appointed to office;
clerks of superior courts of cocunties and
their assistants; sheriffs of counties or
their assistants; and the chiefs of police
of municipalities. The bill would give the
EEOC jurisdiction, even, over members
of school boards, certainly where they are
appointed.

It was once said, in a far happier day
than the present, that the Constitution
of the United States looks in all its provi-
sions to an indestructible Union com-
posed of indestructible States. Yet today
we have pending before the Senate of the
United States a bill providing that the
EEOC be given the ultimate power to de-
termine who a State or a political sub-
division of a State can appoint or em-
ploy to exercise the legislative, executive,
and judicial powers of a State.

If the amendment is not adopted, we
ought to change the name of our country
from that of the “United States of
America” to the “United State"—singu-
lar—“of America,” because any Federal
agency which has jurisdiction over the
employment of persons by a State, which
exercises legislative, executive, and judi-
cial power over a State, is the supreme
dictator of State and local governments
in America.

Mind you, Mr. President, the bill not
only gives the EEOC power to supervise
and ultimately to control the employees
of a State; it also gives the Commission
that power in respect to all employees.
Hence, under this power, in the bill in
its present form, the EEOC would be au-
thorized to act as the school board for
every school district in the United States.
In that capacity, the EEOC would have
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the ultimate power to determine the per-
sons who would act as school superin-
tendents, school principals, and school-
teachers in every area of the United
States.

The bill does not, however, stop with
that. It would, in effect, give the EEOC
the ultimate power to overrule the deci-
sions of the boards of trustees of State
institutions of higher learning, and ulti-
mately control the appointment of every
teacher who teaches any subject in any
institution of higher learning.

I would say that this bill not only con-
stitutes the most drastic grab for gov-
ernmental power on the part of the Fed-
eral Government in the history of this
Nation, but I would say that if it is en-
acted into law in its present form, with-
out removing the provisions which would
be removed by this amendment, this bill
would represent the most stupid piece of
legislation in the Nation’s history.

I can illustrate that by discussing the
power which this bill gives to the EEOC
to supervise and ultimately control the
employment practices of State institu-
tions of higher learning. As the Senator
from North Carolina understands this
bill, it does not give the EEOC the power
to compel a State institution of higher
learning to employ a man whose com-
petency for teaching is inferior. It does
not intend to take away from a State
institution of higher learning the right-
ful power to select as teachers of the
various subjects taught in institutions of
higher learning men who are competent
to teach those subjects. And yet it is con-~
ceivable that it may, in practical effect,
accomplish that unintended and that un-
warranted result.

There are two questions involved in
every case which is concerned with the
application of this bill to any employ-
ment situation involved in State employ-
ment. There are two things that the
EEOC must do before it can control the
employment practices of a State institu-
tion of higher learning and order that
institution to employ an applicant for a
teaching job in lieu of the person selected
by the trustees of the State institution.
To do this the EEOC must do two things,
and it must find these things by the pre-
ponderance of the evidence, according to
the amendment just now adopted. The
EEOC must find by the great weight of
the evidence, first, that the person is
competent to perform the function of
the employment in question, and sec-
ond, that he has been denied employment
because of his race, or because of his
religion, or because of his national origin,
or because of his sex.

The bill before the Senate puts the
same obligation upon the Federal courts
in respect to State employees and in
respect to employees of State institutions
of higher learning. The EEOC, under this
bill, exercises that power with respect
to the employees of private institutions
of higher learning where jurisdiction is
given to Federal district courts in cases
of State institutions of higher learning.
And so, when a Federal judge under-
takes to exercise control under this bill
over teachers of State institutions of
higher learning and undertakes to order
them to employ as a teacher an indi-
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vidual selected by the Federal judge, in
place of the person selected by the au-
thorities of the State institution of higher
learning, the Federal judge must find
by the preponderance of the evidence
these two things: First, that the person
he orders the State institution of higher
learning to employ is competent to teach
the subject which he is to be assigned
to teach; and, second, that he has been
denied that employment by that State
institution of higher learning because of
his race or religion or national origin or
sex.

This first requirement manifests the
stupidity—and I know of no other way
to describe it—of this proposed legislation
insofar as it relates to the employment of
teachers of a State institution of higher
learning.

The University of North Carolina at
Chapel Hill is a State institution of high-
er learning established and maintained
and operated by the State of North Caro-
lina. Under this bill, a Federal judge
would have the ultimate power to order
the University of the State of North
Carolina to employ a specified person se-
lected by the Federal judge, rather than
by the authorities of the University of
North Carolina at Chapel Hill, if the Fed-
eral judge found, as a fact, that the per-
son selected for it was competent to
teach the subject in question and that
he had been denied employment to teach
such subject because of his race or re-
ligion or national origin or sex.

I submit, with all due deference to all
concerned, that it is the height and the
depth of legislative stupidity to confer on
Federal judges the power to determine
the competency of any person to teach
any of the abstruse subjects in which
people receive instructions in a State in-
stitution of higher learning. And, while
such observation is not strictly germane
to this particular amendment, I also sub-
mit that it is both the height and the
depth of stupidity to confer upon the
EEOC like powers with respect to per-
sons who are to teach subjects at private
institutions of higher learning. I submit
that if there is anything which is beyond
the competency of a Federal judge and
beyond the competency of the EEOC, it
is the task of passing upon the qualifica-
tions of people who are to teach the vari-
ous subjects of instruction which are
presented to the students at institutions
of higher learning.

I can illustrate that by certain refer-
ences to the subjects, or some of the sub-
jects, in which the University of North
Carolina instructs its students.

The University of North Carolina has
a department of anthropology, and vir-
tually every State institution of its cali-
ber in this Nation has a similar depart-
ment. I might add that the leading pri-
vate institutions of higher learning also
have such departments.

Let me call the attention of Senators
to what instruction is offered in this one
field.

They have a freshman seminar:

The seminar will provide an initial small
group learning experience In significant cur-
rent topics in anthropology.

I respectfully submit that it would be
a legislative absurdity for Congress to

January 28, 1972

enact this bill and give to the EEOC in
the case of private institutions and to
Federal judges in the case of State in-
stitutions of higher learning the power
to pass on the competency of any person
to provide initial small group learning
in the significant current topics in an-
thropology. Despite all of their legal
learning, Federal judges are too ignorant
to have any competency to perform that
task; and notwithstanding all of its po-
litical acumen, the EEOC is too ignorant
to be vested by law with the task of
performing that function in respect to
private institutions of learning.

Let us refer to just a few other sub-
jects which are taught in State and pri-
vate institutions of higher learning.

General anthropology, which is an in-
troduction to anthropology:

The sclence of man, the culture-bearing
animal. Toples considered: Physical evolu-
tion of mankind and blological variations
within and between human populations.
Prehistoric and historic developments of
culture. Cultural dynamics viewed analyti-
cally and comparatively.

Now, what Federal judge is competent
to determine whether any person pos-
sesses the gualification to teach general
anthropology? And obviously, the EEOC
manifests about as much capacity in that
field as I possess the capacity of direct-
ing the kind of activities which arch-
angels should pursue.

Then these institutions of higher
learning, both State and private, teach
courses in human origins, which con-
stitute surveys of physical anthropol-
ogy, including the place of man among
the primates, human evolution, and ra-
cial differences. Consideration is also
given in these courses to osteology and
the interrelationship of cultural and bio-
logical factors.

With all due respect to Federal judges
and the EEOC, I would say that they are
totally without the capacity to determine
the competence of any person to teach
such a subject in any State or private
institution of higher learning. Yet this
bill gives Federal judges that power in
respect to the teaching of such subjects
at State institutions of higher learning,
and the EEOC that power in respect to
private institutions of higher learning.

I note that one branch of anthropology
deals, among other things, with the place
of man among his primates in human
evolution. This bill, in this respect, re-
minds me of the time I served in the
legislature of North Carolina, many years
ago, when someone offered a bill to pro-
hibit the teaching of the organic theory
of evolution in any of the State-support-
ed colleges or schools. If the legislature
of North Carolina had been so foolish
as to adpt such a piece of legislative
stupidity, North Carolina would have en-
joyed the very dubious fame of being the
place where the Scopes trial occurred,
rather than the State of Tennessee.

I participated in the debate on that
bill in the legislature of North Carolina,
and I made this observation: That the
only good purpose that I saw that such
a bill could serve would be to bring the
satisfaction to the monkeys in the jun-
gle of knowing that the Legislature of
North Carolina had absolved them from
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any responsibility for the conduct of the
human race in general, and of the North
Carolina Legislature in particular.

We defeated the bill, But the issue did
not necessarily die there.

During the campaign for the election
of the members of the next legislature,
one of my good friends, Gus Seff, of
Hickory, N.C., was the Democratic can-
didate for the legislature from Catawba
County. He was opposed by my good
friend of a by-gone day, Loomis Kluttz,
of Newton, N.C., who was a Republican
candidate for the State legislature.

During the campaign, these two gen-
tlemen engaged in a joint debate, and
Loomis Kluttz charged Gus Seff with
believing in evolution, which Loomis
Kluttz explained as a belief that men
are descended from monkeys.

Gus Seff said he did not know much
about evolution, that he believed that
evolution taught that as the ages go by,
mankind progresses, and that he would
like to think that mankind does progress
with the passing of the ages. He said:

I don’t know anything about this proposi-
tion, to the effect that evolution teaches that
men are descended from monkeys. I don't
accept that. But I knew the father of my
opponent. He was a great, old-time family
physician in Catawba County. He was a man
of good sense and intelligence. I take no
position with respect to the theory that men
may be descended from monkeys; but my
knowledge of the father of my opponent,
and my observation of my opponent, have
led me to the conclusion that sometimes
monkeys are descended from men.

[Laughter.]

Well, I do not mean any harm, and
I do not mean to violate any rule of the
Senate; but I would say that the passage
of this bill in its present form, without
my present amendment, might shed no
light whatever upon this subject in an-
thropology, concerning evolution, insofar
as it may proclaim—if it does proclaim—
that men are descended from monkeys. I
would say, were it not for the fact that
it might constitute some kind of implicit
violation of the Senate rule, that the pas-
sage of this bill would afford consider-
able evidence that sometimes legislators
act with the limited intelligence which is
ordinarily exhibited by monkeys rather
than by men.

Now, let us talk a little more about a
bill which gives a Federal judge and the
EEOC the ultimate power to pass on the
competency of men or women to teach
anthropology and the various subjects in
institutions of higher learning.

One of the subjects that is taught in
this fleld is genetics and human evolu-
tion. A prerequisite to the study of this
subject is introductory biology, by per-
mission of the instructor. This subject
deals with the fundamental principles
of genetics, population genetics, genetic
equilibrium, race and species formation,
the factors of evolution, and the rela-
tion of these principles to man and the
primates. Blood groups and other traits
are used to illustrate this subject.

Mr. President, I ask this question, not
facetiously but solemnly: Does any Mem-
ber of the Senate know of any Federal
judge anywhere within our vast borders
who has enough understanding of the
subject of anthropology to determine the
competency of a person to teach genetics
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and human evolution as a course in an-
thropology in an institution of higher
learning ?

There is another subject in this field
that would certainly tax the ingenuity of
a Federal judge or the ingenuity of the
EEOC. In these departments of anthro-
pology in private and State institu-
tions of learning, they teach a subject
called primate social behavior. This deals
with the social behavior and ecology—
ecology is a good word—of presimians,
monkeys, and apes, and the evolution of
human behavior.

I think it is inconceivable that there is
any judege on any Federal district court
bench anywhere within the vast borders
of our land who is qualified to pass on
the competency of any individual to
teach primate social behavior. Yet, this
bill imposes that duty upon a Federal
judge in any case where it is alleged,
in any action before him, that the in-
stitution of higher learning has refused
to employ a particular person to teach
primate social behavior because of that
berson’s race or religion or national ori-
gin or sex.

I submit that this bill imposes the
same duty in the same situation upon
the members of EEOC and that their
competency to make a decision on this
point places them in the same state
which is inhabited by ignoramuses and
the Senator from North Carolina. Yet, we
have this bill to impose that duty on
Federal judges and the members of the
EEOC. Thank God it does not impose
that duty on the Senator from North
Carolina, and the Senator from North
Carolina is opposed to having it imposed
upon him. That is one of the purposes
of this amendment.

There is another subject that is taught
by the department of anthropology in
the institutions of higher learning, the
“Anthropology of Religion.” This course
examines over 100 years of speculation.
This is not speculation on Wall Street
which they are talking about but spee-
ulation about the origin of religion and
its place in our culture, including the
thoughts of Marx, Durheim, and Freud.
It gives attention to ritual, magic, myth,
and revitalization movements as they
operate in modern society and others.

Mr. President, I should like to have
some proponent of this bill tell me the
name of a Federal judge or some mem-
ber of the EEOC who is possessed of suf-
ficient knowledge to pass upon the ques-
tion of the competency of any man or
any woman to teach the anthropology
of religion.

Senators will note, if they heard what
I said, that the course included, among
other things, myths. I say it is a legal
myth that any Federal judge or any
member of the EEOC has the com-
petency to pass on the qualifications of
any person to teach the anthropolgy of
religion.

There is another subject in this field
which is entitled “The Development of
Anthropological Thought.” This course
of study is a constitutional review of se-
lected cultural anthropologists and their
predecessors to define recurrent as well
as innovative perspectives with which
they have viewed man, culture, and
society.
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Mr. President, I think it would be a
myth for Congress to assume that any
Federal judge or any member of the
EEOC has the competency to pass upon
the qualifications of a person to teach
that course, the development of an-
thropological thought. This course also
deals not only with the subject of myths
but also with the subject of magic.

I just do not believe there is a single
Federal judge within the borders of the
United States of America, or any member
of the EEOC, who could possibly be ap-
pointed to that board who would have
possession of enough magic to empower
him to determine the competency of any
person to teach this subject in any State
or private institution of higher learning.
Yet that is one of the duties which this
bill, if enacted into law, would impose
upon Federal judges and members of the
EEOC in exercising the vast powers it
would give them to supervise and control
the employment practices of institutions
of higher learning.

Mr. President, I have barely scratched
the surface of the subject I am now ex-
pounding. I have cited only a relatively
few instances which show how stupid it
would be for Congress to give Federal
judges and members of the EEOC the
power to pass upon the qualifications of
persons employed or to be employed to
teach the very subjects of learning taught
in institutions of higher learning.

I might state to my friends that there
are many other subjects taught in these
institutions of higher learning, such as
intermediate painting, arts, and crafts,
sculpture, elementary bacteriology, gen-
eral botany, cells biology, plant physiol-
ogy, environmental biology, chemistry,
physics, and religion.

It would be, as I say, the height and
depth of stupidity for Congress to enact
a law which would empower and require
Federal judges and members of the EEOC
to pass upon the qualifications of per-
sons who apply or are hired by institu-
tions of higher learning to teach those
subjects.

Mr. President, as I have just said, I
have merely scratched the surface in
presenting the view that it is the height
and depth of stupidity for Congress to
undertake to empower and require Fed-
eral judges and members of the EEOC to
pass upon the qualifications of men and
women to teach subjects of learning in
which students receive instruction in a
State or private institution of higher
learning.

Mr. President, I do not desire to tres-
pass upon eternity, as I could do in fur-
ther expounding on this subject. I sin-
cerely trust that the old expression, “A
word to the wise is sufficient,” and these
few words which I have spoken on this
subject, will induce the wise Members
of the Senate—and, indeed, the foolish
ones, if any such there be—to vote in
favor of this amendment when it comes
up for a vote.

Mr. President, I yield the floor.

QUORUM CALL

Mr. BYRD of West Virginia. Mr, Presi-
dent, I suggest the absence of a quorum.

The PRESIDING OFFICER (Mr.
Fannin) . The clerk will call the roll.
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The legislative clerk proceeded to call
the roll.

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that the
order for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ORDER OF BUSINESS

Mr. BYRD of West Virginia. Mr. Presi-
dent, for the Recorpo, what is the pend-
ing question?

The PRESIDING OFFICER. The
pending question is amendment No. 812
of the Senator from North Carolina,

Mr. BYRD »f West Virginia, Mr. Presi-
dent, I thank the distinguished presiding
officer.

Mr. President, I have cleared the fol-
lowing requests with the distinguished
majority leader, the distinguished assist-
ant Republican leader, the distinguished
manager of the bill, and with the distin-
guished Senator from North Carolina
(Mr. Ervin), the author of the pending
amendment.

ORDER FOR ADJOURNMENT TO 11
AM. MONDAY, JANUARY 31, 1972—
TIME FOR DEBATE ON PENDING
AMENDMENT

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that when
the Senate completes its busines today it
stand in adjournment until 11 a.m. on
Monday next; provided that at the con-
clusion of the morning business and
when the unfinished business is laid be-
fore the Senate on Monday next, the
time on the pending amendment begin
running and that the time be under the
control of and divided between the dis-
tinguished manager of the bill, the Sena-
tor from New Jersey (Mr. WILLIAMS),
and the distinguished mover of the
amendment, the Senator from North
Carolina (Mr. ErRvIN) .

The PRESIDING OFFICER. Without
objection, it is so ordered.

ORDER FOR THE SENATE TO VOTE
ON ERVIN AMENDMENT NO. 812 AT
2 P.M. ON MONDAY

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that a
vote occur on the pending amendment at
2 p.m. on Monday; provided further, that
time on any amendment thereto, motion,
appeal, point of order—with the exeep-
tion of nondebatable motions—be limited
to 20 minutes, the time to be equally di-
vided between the mover of such and the
manager of the bill, except in any case in
which the manager of the bill is in favor
of such, in which case the time in oppo-
sition thereto be under the control of the
distinguished minority leader or his des-
ignee; provided further, that time on
any amendment to the amendment, de-
batable motion, appeal, or point of order
shall come out of the time on the amend-
ment in the first degree with one excep-
tion, that being if there is an amendment
in the second degree pending at the time
of 2 p.m., then the provision with respect
to the 20 minutes on any such amend-
ment would apply.
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Mr. HRUSKA. Mr. President, will the
Senator yield?

Mr. BYRD of West Virginia. I yield.

Mr. HRUSKA. Mr. President, is it cor-
rect that this limitation of time and the
conditions pertaining thereto apply only
to the pending amendment?

Mr. BYRD of West Virginia. The Sena-
tor is correct.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BYRD of West Virginia. Mr. Presi-
dent, for the information of Senators,
the vote on the pending amendment will
be a rollcall vote.

ORDER FOR ADJOURNMENT FROM
MONDAY TO TUESDAY, FEBRU-
ARY 1, 1972, AT 9:45 AM.

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that when
the Senate completes its business on
Monday next, it stand in adjournment
until 9:45 a.m. Tuesday next.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ORDER FOR RECOGNITION OF SEN-
ATORS PEARSON, FANNIN, ELLEN-
DER, GOLDWATER, AND YOUNG
ON TUESDAY MORNING NEXT

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that fol-
lowing the recognition of the two leaders
on Tuesday next, the distinguished Sen-
ator from Kansas (Mr. PEarsoN) be rec-
ognized for not to exceed 15 minutes,
and that at the conclusion of the remarks
of the Senator from Kansas on Tuesday
next the following Senators be recog-
nized, each for not to exceed 15 minutes
and in the order stated: Senators Fann1nw,
ELLENDER, GOLDWATER, and YouUNG.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ORDER FOR TRANSACTION OF ROU-
TINE MORNING BUSINESS ON
TUESDAY NEXT

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that on
Tuesday, following the remarks of the
aforementioned Senators, there be a
period for the transaction of routine
morning business for not to exceed 30
minutes with the statements therein
limited to 3 minutes, the period to end
at 11:30 a.m.

The PRESIDING OFFICER. Without
objection, it is so ordered.

CREATION OF OFFICE FOR DRUG
ABUSE LAW ENFORCEMENT

Mr. HRUSKA, Mr. President, the past
3 years have witnessed a balanced, com-
prehensive, as well as a determined and
effective strategy to fight drug abuse and
its related problems on a Federal level.

Today the President has, by Executive
order, created an Office for Drug Abuse
Law Enforcement within the Department
of Justice, headed by a Director with the
title of Special Assistant Attorney Gen-
eral. Its thrust in chief will be against
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drug traffickers and pushers on the
streets.

This is a program in keeping with that
part of the state of the Union message
in which the President declared:

I will soon initiate a major new program to
drive drug traffickers and pushers off the
streets of America. This program will be built
around a nation-wide network of investiga-
tive and prosecutive units, utilizing special
grand juries established under the Organized
Crime Control Act of 1970, to assist State and
local agencies In detecting, arresting, and
convicting those who would profit from the
misery of others.

Mr. President, this new office is also in
keeping with the past 3 years’ persistent
and determined efforts to fight the drug
menace and all of its aspect through a
balanced, comprehensive strategy.

It is an overall approach. Its compo-
nent parts are designed to work together
and to complement each other. They are
functioning admirably and vigorously.
Much progress has been made. More is on
its way.

In his release today, the President re-
ferred to a number of these programs:

First. The Special Action Office for
Drug Abuse Prevention headed by Dr.
JafTe.

Second. The Cabinet Committee on In-
ternational Narcotics Control.

Third. Expanded programs for drug
treatment and rehabilitation in the De-
partment of Defense and Veterans' Ad-
ministration.

Fourth. National drug education train-
ing program.

Fifth. National clearinghouse for drug
abuse information.

Sixth. Federal Drug Abuse Prevention
Coordination Committee.

Of course, there are many other pro-
grams, a total of nine Federal agencies
being involved in one or another of the
aspects of this problem.

Congressional action and cooperation
have been exemplary, both in legislation
and in appropriations. Such action is
headed by passage in October 1970 of
the Comprehensive Drug Abuse Preven-
tion and Control Act of 1970.

The providing of funding by Congress
has been selective and generous toward
implementing of these programs:

First. For treatment and rehabilitation
this fiscal year, $190 million—a seven-
fold increase from 3 years ago. An in-
crease of $40 million is asked for fiscal
year 1973, to make a total of $230 million.

Second, Research, education, training,
and prevention, also about a sevenfold
increase over the amount of 3 years ago,
at the figure of $120 million, with a fur-
ther increase of $17 million requested
for 1973.

Third. Law enforcement obligations
had an eightfold increase in the past 3
years, from $20 million to $165 million.
An increase of $65 million for fiscal year
1973 is requested, to make a total of
$230 million.

Fourth. An increase in the past year
alone of over 2,000 positions in person-
nel in the Bureau of Customs and in the
Bureau of Narcotics and Dangerous
Drugs.

It has been borne in mind throughout
that the Federal Government cannot
meet this menace alone. but it can take
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a strong leadership position. The fone is
set at the top. But State and local efforts
must likewise be commensurate, and of
much more total massive proportions.

The new Office of Drug Abuse Law En-
forcement, created today, recognizes
and demonstrates this.

It is designed for cooperation with
State and local government units en-
gaged in like enforcement work,

It is directed at the street-level push-
ers and traffickers, with a dedicated
group of lawyers and investigators intent
upon exposing and eliminating retail
sales. It will utilize new authorities
under the Organized Crime Control Act
of 1970, including special grand juries.

Mr. President, this action should be
widely hailed and commended as an-
other giant step in the continuing prog-
ress in drug abuse control.

Mr. President, I ask unanimous con-
sent that the President’s release and
Executive order on this subject earlier
today be printed in the Recorb.

There being no objection, the items
were ordered to be printed in the REc-
ORD, as follows:

STATEMENT BY THE PRESIDENT

Drug abuse—as I sald seven months ago—
1s America’s “public enemy number 1.” It is an
all-pervasive and yet an elusive enemy. I am
convinced that the only effective way to fight
this menace is by attacking it on many

fronts—through a balanced, comprehensive
strategy.

For the past three years, this administra-
tion has been working to carry out such a
strategy. We have moved to eliminate danger-
ous drugs at their source, to cut their inter-
national flow, to stop them from entering

our country, and to intercept them after they
do. We have been educating our people to
understand the drug problem more com-
pletely. We have expanded significantly our
efforts to prevent drug addiction and to treat
and rehabilitate those who have become drug
dependent.

A NEW INITIATIVE

Today our balanced, comprehensive attack
on drug abuse moves forward in yet another
critical area as we institute a major new pro-
gram to drive drug traffickers and drug push-
ers off the streets of America.

I have signed today an executive order es-
tablishing a new Office of Drug Abuse Law
Enforcement in the Department of Justice.
This Office will marshal a wide range of gov-
ernment resources—including new authori-
ties granted in the Organized Crime Control
Act of 1970—in a concentrated assault on the
street level heroin pusher. Working through
nine regional offices, our new program will
use special grand juries to gather extensive
new information concerning drug traffickers
and will pool this intelligence for use by Fed-
eral, State and local law enforcement agen-
cies, It will draw on the Department of Jus-
tice and the Department of the Treasury
to assist State and local agencies in detect-
ing, arresting and prosecuting heroin traf-
fickers.

I am pleased to announce that the new
Office of Drug Abuse Law Enforcement will
be headed by Myles J. Ambrose, who has been
serving as our Commissioner of Customs. Mr.
Ambrose will also serve as my own Special
Consultant for Drug Abuse Law Enforce-
ment, advising me on all matters relating to
this important subject.

PROGRAMS ALREADY IN OPERATION
This effort to meet the drug menace di-
rectly on the streets of America—an effort
which I promised in my message on the
State of the Union—complements our other
drug-related initiatives.
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The Special Action QOffice for Drug Abuse
Prevention, established on an interim basis
last June and headed by Dr. Jerome Jaffe, is
already beginning to have an impact in the
fields of drug abuse education, treatment,
rehabilitation, and prevention. The Office
is working to coordinate programs which are
spread through nine Federal agencies and to
develop a national strategy to guide these
efforts. Drawing on private and public ex-
pertise, the Special Action Office has spurred
new research, gathered valuable information,
planned for a new drug tralning and educa-
tion center, and helped in setting up a major
program to identify and treat drug abuse in
the Armed Services.

The Special Action Office—which has al-
ready done so much—can do much more if
the Congress will promptly give it the au-
thority and the funds I have requested for it.

The Cabinet Committee on International
Narcotics Control, established last Septem-
ber and chalred by Secretary Rogers, is taking
the lead in our efforts to fight the interna-
tional drug traffic and to eliminate drugs at
their source. We have appointed Narcotics
Control Coordinators in all affected Amer-
ican embassies around the world and have
been working closely with other governments
to strengthen drug control efforts. We were
especially gratified when Turkey announced
last summer a total ban on the growing of
the opium poppy.

Drug dependence in the Armed Forces and
among veterans is being reduced considerably
by expanded drug treatment and rehabilita-
tion programs in the Department of Defense
and in the Veterans Administration. Drug
identification and detoxification programs,
which began in Vietnam, have been expanded
to Include all military personnel in the
United States who are being discharged, sent
abroad, or are returning from overseas duty.
In the year ahead the Veterans Administra-
tion will offer treatment and rehabilitative
service to an estimated 20,000 addicts. It will
expand its drug dependence units by as
many as 12, creating a total of up to 44 such
units.

We have also been moving ahead with a
range of other activities. The Comprehensive
Drug Abuse Prevention and Control Act of
1970—which I proposed in July of 1969—
was passed by the Congress and signed into
law in October of 1970. The model State
narcotics legislation which I also recom-
mended has been adopted by 26 States and is
being considered in 15 others.

Tens of thousands of teachers, students,
and community leaders have been trained
under our National Drug Education Training
Program. A new National Clearinghouse for
Drug Abuse Information has been estab-
lished. Some 256 million pleces of drug edu-
cation information have been distributed by
the Federal Government. We have estab-
lished a Federal Drug Abuse Prevention Co-
ordinating Committee at the interagency
level and a number of White House Confer-
ences on Drug Abuse have been conducted.

In addition, the Federal Government is
carrying out a number of major research
programs to help us better to ldentify and
analyze drugs and more fully to understand
how they are moved about the country and
around the world. I have also recommended
the creation of a United Nations Fund for
Drug Control—to which we have already
contributed #1 million and pledged $1 mil-
lion more—and have recommended several
steps to strengthen international narcotics
agreements.

In the enforcement field, the number of
authorized new positions in the Bureau of
Narcotics and Dangerous Drugs and in the
Bureau of Customs has jumped by more than
2,000 in the past year alone. We are expand-
ing our program to train State prosecutors
to handle cases under the newly enacted
Uniform Controlled Dangerous Substances
Act. We are stepping up the work of the
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Joint State-Federal Narcotics Task Force in
New York City.

It is estimated that the amount of heroin
which will be seized in the current fiscal year
will be more than four times what was
seized in fiscal year 1969. Since that time, the
number of drug-related arrests has nearly
doubled.

OVERALL EXPENDITURES

Perhaps the most dramatic evidence of our
stepped up campalgn against drug abuse lies
in the budget figures for various aspects of
our effort. In the last three years, for ex-
ample, Federal obligations for drug treat-
ment and rehabilitation have Increased
nearly seven-fold, from $28 million to $189.6
million, and we have proposed a further
increase of $40.6 million for next year. Obli-
gations for research, education, training, and
prevention activities have also grown nearly
seven-fold, from $17.56 million in fiscal year
1969 to $120.5 million this year, and our new
budget calls for a further increase of $14.5
million.

This means that we will be obligating more
than 8 times as much for treatment, rehabili-
tation, research, education, training and pre-
vention in the coming flscal year as we were
when this administration took office.

As far as law enforcement obligations relat-
ing to drug abuse are concerned, the level has
increased more than eight-fold in our first
three years in office—from $20.2 milllon to
$164.4 million. We plan to increase this figure
by another $64.6 million next year to the
$229 million level.

A BALANCED AND COMPREHENSIVE PROGREAM

The central concept behind all of these
programs is that our overall approach to the
drug menace must be balanced and com-
prehensive—fighting those who traffic in
drugs, helping those who have been victim-
ized by drugs, and protecting those who have
not yet been threatened. The new initiative
I have launched today In the area of law en-
forcement is aimed against those who would
profit from the misery of others. It will con-
front the street level heroin pusher with a
dedicated group of lawyers and investigators
intent upon exposing and eliminating retall
sales of heroin. At the same time, however, we
must be sure that we have sufficient treat-
ment facilities to handle any increase In the
number of addicts seeking treatment be-
cause of the disruption of heroin trafficking.
The Special Action Office for Drug Abuse Pre-
vention, which helped in the development of
this new law enforcement program, has as-
sured me that we will be able to meet an in-
creased demand in the treatment field if the
Congress passes its new legislation.

Drug abuse, as I said in my message on the
State of the Union, saps our Nation’s
strength and destroys our Nation’s character.
The Federal Government cannot meet this
menace alone—but it can take a strong
leadership position. I believe we have de-
veloped a Federal program for combating
drug abuse which is both firm and compas-
sionate. With the cooperation of the Con-
gress, the State and local governments, and
the American people, that program will con-
tinue to grow in effectiveness.

ExXeCUTIVE ORDER

CONCENTRATION OF LAW ENFORCEMENT
ACTIVITIES RELATING TO DRUG ABUSE

The menace of drug abuse threatens to sap
our Natlon's strength and destroy our Na-
tion's character. It must be combatted in a
variety of ways—through international meas-
ures, through domestic law enforcement,
through programs dealing with prevention,
education, treatment and rehabilitation. As
one critical part of this balanced and com-
prehensive program, we must now give spe-
cial emphasis to improving law enforcement
activities at all levels of government.

Now, therefore, by virtue of the authority
vested in me by the Constitution and laws
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of the United States, including section 5317
of Title 5 of the United States Code, as
amended, it s hereby ordered as follows:

Section 1, (a) The Attorney General of the
United States shall provide for the establish-
ment within the Department of Justice of an
“Office for Drug Abuse Law Enforcement.”

(b) This Office shall be headed by a Direc-
tor who shall have the title of Speclal As-
sistant Attorney General.

(e) The Director shall also serve as a Spe-
cial Consultant to the President for Drug
Abuse Law Enforcement, He shall advise the
President with respect to all matters relating
to the more effective enforcement by all Fed-
eral agencies of laws relating to illegal drug
traflic and on methods by which the Federal
Government can assist State and local gov-
ernments in strengthening the enforcement
of their laws relating to illegal drug traffic. He
shall, as appropriate, recommend to the Pres-
ident plans, programs, legislation, techniques,
and other measures designed to maximize at
every level of government the Nation's cam-
paign to stamp out \illegal drug traffic
through effective law enforcement.

(d) The Director shall be responsible for
the development and implementation of a
concentrated program throughout the Fed-
eral Government for the enforcement of Fed-
eral laws relating to the prevention of drug
abuse and for cooperation with State and
local governments in the enforcement of
their drug abuse laws. The Attorney General
is called upon to delegate to the Director
those duties and authorities vested in him as
are necessary to carry out those functions.

Sec. 2. The Director shall consult with
the Director of the Special Action Office for
Drug Abuse Prevention and those officials
shall ensure that all steps permitted by law
are being taken by Federal, State, and local
governments and, to the extent feasible, by
private persons and organizations, to prevent
drug abuse in this Nation and elsewhere.

Sec. 3. Section 1 of Executive Order No.
11248 of October 10, 1965, as amended, is
further amended by deleting *“(12) Chair-
man, Pay Board,” and by inserting in lieu
thereof “'(12) Director, Office for Drug Abuse
Law Enforcement."

Sec. 4. Each department and agency of
the Federal Government shall, upon request
and to the extent permitted by law, assist
the Director of the Office for Drug Abuse
Law Enforcement in the performance of
functions assigned to him by or pursuant to
this order, and the Director may, in carry-
ing out those functions, utilize the services
of any other agencies, Federal and State, as
may be available and appropriate.

Mr, GRIFFIN. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The second assistant legislative clerk
proceeded to call the roll.

Mr. LONG. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

RECOGNITION OF SENATOR CHILES
AND SENATOR GURNEY ON
WEDNESDAY, FEBRUARY 2, 1971

Mr. BYRD of West Virginia. Mr. Pres-
ident, I ask unanimous consent that fol-
lowing the recognition of the two leaders
on Wednesday next, the distinguished
junior Senator from Florida (Mr.
CHILES) be recognized for not to exceed
15 minutes, to be followed by the dis-
tinguished senior Senator from Florida
(Ltg. GuUrNEY) for not to exceed 15 min-
utes.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

THE MUSLIM MURDERS IN BATON
ROUGE, LA.

Mr. LONG. Mr. President, the rioting,
burning, and senseless killing which con-
vulsed this great Nation several years ago
has subsided, for which all of us are
grateful. But on January 10 of this year
we were shocked by an incident in Baton
Rouge, La., where the lives of flve per-
sons, including two deputy sheriffs, were
extinguished. This was not a scuffle with
law enforcement authorities, but a
planned shootout by an extreme group
of Black Muslims who invaded the capi-
tal city of my home State.

These extremists told responsible black
leaders in Baton Rouge that they wanted
a confrontation to occur and spread
across the country. They said they were
prepared to die in a conflict but warned
local residents not to bring firearms to
the 1300 block of North Boulevard. In-
stead these Black Muslims said they
wanted “the women and children to see
them”—the Muslims—*“die” in the
streets.

Three of these Black Muslim ex-
tremists got their wish. Thomas David,
28, and Lonnie X. Mobley, 33, both from
Chicago, and Samuel Upton, 29, of Val-
lejo, Calif., perished in the shootout
with Baton Rouge police and deputy
sheriffs. Tragically, two young deputy
sheriffs, Ralph G. Hancock, 30, and De-
Wayne Wilder, 27, who had promising
careers ahead of them, were fatally hit
in the rain of bullets that took place.

In addition, 31 persons, including eight
policemen, were injured in the fracas. A
television newsman, Bob Johnston, of
station WBRZ-TV, was so savagely
beaten in the head that he lies in a coma
and is not expected to live.

Official and unofficial investigations
are underway, and eight Black Muslims
have been charged by the State of Louisi-
ana with murder and inciting to riot. The
FBI is taking statements, and the Na-
tional Association for the Advancement
of Colored People—NAACP—plans to
conduect its own inquiry.

Mr. President, I am taking this oc-
casion to try to impress on Senators the
urgent need for this body to look into the
shootout in Baton Rouge and determine
whether Federal authorities coordinated
any information about this extreme
Black Muslim group and their travels
throughout the Nation with local au-
thorities.

Then I would hope that the FBI, which
has done such a very fine job of inves-
tigating and alerting local enforcement
agencies of the dangers that existed,
would take heed of this situation and see
to it that in the future the rights of hu-
man beings are protected every bit as
much from the ravages of the Black
Muslims as they are from those of the Ku
Klux Klan.

A so-called itinerary of cities and
dates, beginning in Rochester, N.¥., on
November 7 and ending in Phoenix,
Ariz., on January 17, was found among
the belongings of the Black Muslims.
Police in Tampa, Fla., have reported that
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the extremist group was in their city on
the date shown on the list, in late Decem-
ber. Tampa authorities were quoted as
saying the Muslims were going to have
a confrontation with police but were
told to leave the city and did so.

These Muslims also were reported to
have been on the campus of West Texas
State University on December 6, were
scheduled in Atlanta and Mobile and the
two groups of these extremists were to
join ranks in Baton Rouge.

Mr. President, the FBI has fought the
Klu Klux Kilan to the extent that the
KKK cannot do anything without Fed-
eral authorities knowing about it. I am
not here to criticize any of that, even
though, in some respects, it might be
overdone. At least, it is better to overdo
it than not do it at all.

I deplore killing of any kind, such as
occurred in Mississippi several years ago
when three civil rights workers were
murdered. Those killers should have been
prosecuted. They were and I applaud
the fine work of the FBI in that instance
and others.

One of the good things that has been
happening in this country is that Ne-
groes have been emerging into full pos-
session of the rights of Americans. But
with those rights go responsibilities. Peo-
ple should have the courage and the good
judgment to realize that rights and re-
sponsibilities go hand in hand.

Mr. President, such violence as occur-
red so tragically in Baton Rouge cannot
be tolerated. It cannot be tolerated when
conducted by the Black Muslims, any
more than it can be tolerated when con-
ducted by the KKK,

It is obvious that the FBI has not
shown the Black Muslims the close scru-
tiny, the attention in depth, that it has
shown the KKK or the Black Panthers,
another extremist black group.

The shoot out in Baton Rouge was
not just a scuffie with the police. This
was a planned confrontation, a planned
attack on a community, with the delib-
erate intent of killing the police officers.

If anyone could have any doubt about
this matter, the fact that the newsman,
Bob Johnston, was beaten so savagely
prior to the police even arriving on the
scene should remove their doubts. He lit-
erally had his head kicked in.

Mr. President, I ask unanimous con-
sent to have printed at this point in the
Recorp a verbatim account of how Mr.
Johnson and other television newsmen
were beaten and chased, before police
arrived and the ensuing and tragic shoot-
out. Al Crouch, news director of WBRZ-
TV, provided this account to me.

There being no objection, the account
was ordered to be printed in the REcorbp,
as follows:

THE BaToN ROUGE TRAGEDY, JANUARY 10,

1972—REPORT BY AL CROUCH

Henry Baptiste is a black newsman who
works for Al Crouch. Baptiste is off on Mon-
days and just happened to be on North Boule-
vard in Baton Rouge at 13th Street. Baptiste
saw a crowd of blacks gathering in the streets
and called the TV station. Baptiste talked
with Bob Johnson, a newscaster, at 11:55
am., Just prior to Johnson’s noon news
broadcast. Since Johnson was going on the
air, he said Maurice Cocherham would come
down and assess the situation.
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Maurice drove down and observed the
crowds gathering but did not see Baptiste.
He returned to the TV station without stop-
ping. This was about 12:15 p.m., just as John-
son was finishing his broadcast. Johnson and
Maurice went to the newsroom and called
the police (Maurice had seen no policemen
during his drive).

Johnson called the office of the Chlef of
Police and spoke with a sergeant, informing
him of the situation. The sergeant said he
didn't know anything about it but would
send a car down to check on it. Maurice sald
he would go back to check, also.

Johnson and Maurice went back down and
parked their car next to Baptiste's car, about
seventy yards from where the events were to
occur. They left all cameras and tape re-
corders in the car and carried nothing with
them on the streets.

They entered the public relations firm of
Mr, Reed Canada, a black man who is a friend
of theirs, Mr. Canada sald, “These black
muslims came to town and have been meet-
ing all morning out in the street.”

About this time, Maurlce noticed a Cadil-
lac parked, blocking the street. He saw a tall
black man, dressed in a black business suit
with a black bow tie crawling to the top of
the car as if to start talking.

Maurice told Johnson he was going out-
side to hear what the black man was saying.
Maurice walked to the Temple Theatre where
he found Baptiste for the first time. He saw
no police officers.

The black man in the black sult began
shouting to the crowd: “We have come to
Baton Rouge to give you your city back. The
White Devil (pointing down the street) will
die here today . .."” (...and so on, words to
that effect).

Johnson walked up to them. They became
concerned for their own safety and Johnson
told Maurice that they had better get away.

The man on top of the Cadillac said,
“There are two of the white honkiles
right there.” Johnson and Maurice and Henry
were walking at this point. Someone in the
crowd yelled, “Yeah, there are those white
s0-and-sos (Crouch was not exactly sure of
the words). You had better get out of there
while you are still alive.”

As Maurice turned to head down the street,
he was encountered by another black muslim
wearing a black business suit and a black
bow tle. Maurice asked him who they were
walting for. He answered, “The big white
man (or words to that effect).” Maurice then
asked, “Who are you talking about?” The
black man answered, “The big white
(obscenity).” Maurice replied, “Excuse me,”
and attempted to go down the street. As he
started down, a group of blacks ran across
North Boulevard and cut off his exit, They
were armed with clubs, brick-bats and
bottles. He realized that Bob Johnson had
locked the car so he turned and started back
to the direction from where he had come.

Maurice saw Bob at this point. Bobh was
surrounded by a group of blacks; they, too,
were armed with clubs, bricks and bottles.
They were beating Johnson but he was still
on his feet with his hands around his head
as if to protect it from the blows.

When Maurice saw this, he knew things
were bad. He saw an alley to his left, along-
side the Temple Theatre and he ran down
it. Halfway down the alley he realized some-
one was following him so he turned and saw
a black man with a black bandana around
his head coming toward him with a raised
2 x 4. As the black man came down on him
with the board, he grabbed the board and
gave him a “butt stroke"” with the lumber
and the black man was rendered uncon-
sclous, falling to the ground. Maurice sald
he could see a group of black men at the
entrance to the alley trying to get to the
alley after him so he turned and began
mnunning,

He felt someone hit him in the back again
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with a board as he scrambled over a fence
in the rear of the bullding. One of the blacks
grabbed his legs but he pulled loose. He
made his way approximately two blocks from
the scene to an office building where he
found two white secretaries. He asked them
to lock the door and call the police. He called
the police again, (Up until this time he had
not seen one police officer).

He told the police that a rlot had broken
ouf on North Boulevard and he feared for
Bob Johnson’s life. Johnson had been trapped
by the black men and the last he had seen of
Johnson he was being beaten. He said into
the phone, “My god, please hurry!” They said,
"Okay, we will send a car down and see what
is going on.” One of the secretaries offered to
drive him back to the television station since
he l;vsa bloody and had been beaten by the
mob.

En route to the TV station, they had to
travel over Interstate 10 which crossed North
Boulevard. Here he saw a Sheriff's Deputy’s
car with the red light going. This was the
first police car he had seen in some 45 min-
utes to an hour which had passed since the
first call.

(Note: He subsequently was taken to a
hospital where he was treated, hospitalized
for two days and then released).

While all the above had been going on,
Henry Baptiste (the black newsman) had
mansaged to escape with minor injuries. He
circled back around to where his car was
parked. Upon reaching his car he found Bob
Johnson lying on the ground (near John-
son's car), unconscious with heavy bleeding
from the nose, mouth and ears. There was a
black man standing nearby. Henry asked him
to help put Johnson in the car which he did.
Henry drove him to the hospital.

(Note: Bob Johnson remains in a deep-
seated coma with severe brain damage. Con-
dition is “critical,”” and he is not expected
to live.—this is as of noon, January 18, 1972,
Al Crouch).

Around 12:30 p.m., Crouch was en route
to the TV station, leaving Interstate 10 at the
Louise Street Exit. To the right of the Exit
Is McKinley Junior High (note: a black
school). Crouch noticed at least six City
Police cars around the school which is highly
unusual. Crouch was concerned as to why
and also concerned “to chew out my news
people because they were not at the school
finding out what was going on.”

As Crouch pulled up in front of the TV
station, Ray Alexander and Walter Hill were
in front waving Crouch down. As he pulled
up, they told Crouch that Bob Johnson and
Maurice had been involved in a riot and he
had better get over there right away.

Crouch headed to the intersection of 13th
Street and North Boulevard immediately (ar-
riving on 13th street). There was a Deputy’'s
car parked right at the intersection. Crouch
pulled up in back of this car. Crouch got
out of the car with his camera and walked
up to the intersection.

There was another Sheriff’s Deputy's car
there with Major Marion M. Benning (from
the Sheriff's Department) inside. Crouch ob-
served a group of blacks, all dressed in black
business sults with bow ties, lined up across
the street. He noticed one slender, tall Negro
dressed in a black sult with a maroon bow
tie standing in front of the line. They ex-
tended from curb to curb all the way across
the Boulevard.

Crouch turned to Major Benning and asked
him, “What is going on?" Benning sald that
he had no idea. The tall slender Negro was
later identified as a black named Upton. Up~
ton walked up to Benning and asked, “Are
you the spokesman for the White Caucasian
Race?"” Benning replied, “No.” Upton then
asked, “Who is?” To which Benning replied,
“I don't know.” Upton asked, “Is he on his
way?" Benning answered, “I guess he 15"
“We will wait for him,” Upton concluded.

Major Fred Sliman arrived on the scene
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and Crouch asked him what was going on.
Crouch was told by Sliman that he had no
idea. Sliman then said, “We were responding
to a call for help because someone had called
and said that Bob Johnson was being beaten
by the blacks, We came to his rescue.”

Crouch sald that, at this time, they were
aware that the blacks were unfriendly—or
should have been aware,

More Sheriff's Deputies started arriving on
the scene. Major Jim Dummigan (with the
City Police Department) arrived. He and
Major Sliman conferred for a moment and,
apparently, decided they were going to call
a wrecker to move the cars and clear the
street.

The wrecker arrived in a few minutes.
Dummigan and Sliman were in front of the
wrecker. They approached the line of men as
if to bring about the first confrontation, but
as they started toward them, the black
who appeared to be the leader turned and
faced his men and clapped his hands just
once, At this signal, the entire line, in uni-
son, moved back down the street to a new
position in front of the Cadillac which was
parked across the street in front of the
Temple Theatre,

The wrecker came and moved the first car
(& compact) without incident., Another
wrecker arrived about this time.

The same procedure was repeated. Dum-
migan, Sliman and Captain Bleedin (from
the Sheriff’s Department) and Sergeant
Hoover (Police Department) started the same
procedure, leading the wrecker toward the
blacks.

This time the blacks stocd their ground.
The closer the police approached, the tight-
er the line of blacks drew together, massing
toward their leader,

They were face-to-face with the blacks now
with Major Sliman face-to-face with the
leader. Major Sliman explained to the leader
that they were blocking a public street, that
they were violating the law and that the
streets would have to be cleared.

The black leader (Upton) sald, “White
Devil, you or I, one, are going to die today.”

Shortly after that, Crouch heard Sliman
say, “Keep your hands off that police officer.”
Then the entire line of blacks started chant-
ing something that sounded like “Ah You
Wah La” and “Eop Lop.”

(Note: From this time on, the blacks said
nothing in English, only repeating this
chant).

From here on, everything got real chaotic.

Major Sliman was either pulled into the
crowd or was hit and fell into the crowd.
Major Sliman went down and Major Dum-
migan went to the ground.

All this action is to Crouch’s right. Crouch
is still filming. Now Crouch hears two or
three small calibre reports (“pow! pow!
pow!") followed by a shotgun blast; Crouch
was startled. Crouch looked up from the
camera and across the line where he saw a
black man in a business suit and a bow tie
with a large revolver in his hand, pointed
in Crouch's direction. The black man
was waving the revolver back and forth, as
if he were trylng to pick out a target. This
was all in a matter of seconds, Crouch re-
ported.

Crouch then saw a Deputy's hand go up in
the alr as if he were falling backwards with
blood spewing from his face into the air
(later identified as Hancock). At the time,
due to the facial blood as well as the shotgun
blast, Crouch assumed Hancock had been
shot with the shotgun in the face.

(Note: It turned out later that he had
been shot with a 38 calibre pistol in the
chest—the blood on the face had been gush-
ing from his mouth).

Crouch became frightened and began back-
ing up, facing the crowd. Crouch saw Deputy
Wilder slumped by the side of a car, appear-
ing wounded. Bottles and brickbats were
ralning all around Crouch on the street.




1684

Crouch saw one or two bullets ricochet off
the street nearby. Crouch became more
frightened and started to run for cover to-
ward the police car.

Another Deputy, who was facing Crouch
and the crowd, took a bullet in the chest and
fell. Crouch and another Deputy who had
been nearby grabbed the wounded Deputy
and dragged him behind a police car. Crouch
yelled for medical help because he thought
the Deputy was wounded seriously.

(Note: He was not wounded seriously; he
was hit on his collar bone) .

Two deputies brought one of the men
dressed in business suits to the back of the
police car and were attempting to place him
under arrest. The black man was fighting
them frantically, in Crouch’s words, still
chanting the original chant. The black man
was struck in the head several times with the
butts of rifles by the Deputies while they
attempted to handcuff him. Two other Depu-
ties joined them and finally subdued the
black man.

Crouch, at this point, identified himself to
the black man who was now on the ground,
bleeding. Crouch told him he was not taking
any sides in this but just wanted to hear his
side. Crouch asked him where he was from
and why he was here. The black man just
stared at him fanatically and continued
chanting.

Crouch turned and looked over the hood
of the police car to where it all started and
saw bodies everywhere. Some sporadic shots
were still going on. By this time, more police-
men had arrived on the scene and arrests
were being made. They started a door-to-
door checking to see If anybody was still
there.

Thirty minutes after it was all over, they
apprehended three more of these black men
in suits hiding inside Angel's Cafe, directly
across the street from the Temple Theatre.
From them, police recovered a 38 callbre

revolver which had belonged to Sergeant
Hoover of the City Police Department.

Mr. LONG. Mr. President, I also ask
unanimous consent to introduce a bill to
strengthen the enforcement of provisions
related to unlawful possession of fire-
arms by any convicted felon, any person
discharged from the Armed Forces under
other than honorable conditions, any
person judged to be mentally incom-
petent, anyone who has renounced his
U.S. citizenship, or any alien who is il-
legally or unlawfully in this country. This
would amend section 1201 of the Omni-
bus Crime Control and Safe Streets Act
of 1968.

The maximum penalties would be a
$10,000 fine and not more than 2 years
in prison. These are the same penalties
that existed under my amendment to the
1968 law which the Supreme Court re-
cently watered down. This was another
decision by the Court which makes it so
difficult for Congress to defend the coun-
try against the criminal element.

This tragedy in Baton Rouge makes
me more determined to try to write laws
to help our law enforcement authorities
fight the eriminal element. The Supreme
Court declared that my amendment to
the 1968 Safe Streets Law was too vague,
although Chief Justice Berger and Asso-
ciate Justice Blackmun dissented and
said the law was “clear enough."”

With all the solicitude for the rights of
the criminal over the rights of society
being shown by the William O. Douglas
faction of the U.S. Supreme Court, it is
being predicted by law enforcement peo-
ple in Louisiana that none of these Black
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Muslims charged with murder will ever
serve a day in jail for the killings.

Apparently, police officers must do
everything letter-perfect. Even if they do,
the Douglas faction of the Supreme
Court undoubtedly will conjure up a new
technicality to turn these criminals loose.

The PRESIDING OFFICER. Without
objection, the bill will be received and
appropriately referred.

Mr. LONG. Mr. President, I ask unani-
mous consent to have printed in the
REecorp a calm and well-reasoned edi-
torial published in the Baton Rouge
Morning Advocate of January 11.

I also ask unanimous consent to have
printed in the REcorp an account of the
Baton Rouge tragedy, written by
G. Michael Harmon, of the Associated
Press, and published in the Baton Rouge
Morning Advocate of January 16.

There being no objection, the editorial
and article were ordered to be printed in
the REcorb, as follows:

[From the Baton Rouge (La.) Morning
Advocate, Jan. 11, 1972]

EpITorIAL: THE MoNDAY INCIDENT—A
SENSELESS TRAGEDY

Baton Rouge has survived a number of so-
called long hot summers, with & minimum of
racial disturbances.

Now, on a rainy winter day, with the gen-
eral mood of the community apparently free
of serious tension, suddenly has erupted a
tragedy, a senseless tragedy in which has
resulted deaths and in injury.

Following the eruption, once again the
curfew notice went out, and once again, the
National Guard was called, to keep the vio-
lence from spreading, to cool tempers.

Precisely what caused the violence has not
yet been fully decided, but the immediate
catalyst for the shootings and the debris
tossing was a confrontation over an auto
blocking a street.

The resulting fusillade of bullets and de-
bris was senseless.

Baton Rouge has had its racial tensions be-
fore, and virtually every time leaders in both
groups have been able to restore calm to the
city.

Apparently, in the tragic Monday killings,
there was no time for any mediation of
grievances. The trouble erupted suddenly
and was over in a few minutes.

However, Emmitt J. Douglas, state NAACP
president, issued a statement shortly after
the violence, urging citizens, black and white,
to cooperate with authorities.

Violence is not the answer to any of the
community's problems, he noted. These prob-
lems can be and are being worked out by
Baton Rouge citizens, black and white.

His position is entirely correct.

It should be noted that one car involved
in the incldent bore out-of-state license
plates, and that the group which was mak-
ing speeches from the car tops claimed to be
Black Muslims of Chicago. A Black Muslim
representative in Chicago has denied this.

It appears that every time Baton Rouge has
serious racial violence, some outside force is
involved.

There will be considerable assessment of
the Monday tragedy and, perhaps in time,
the real cause will be known.

Whatever the final assessment, it cannot
undo the tragedy. Hopefully, it will provide
some lessons for preventing such incidents
in the future.

Senseless shootings and brutal beatings
have not been a part of this community’s
way of life.

It is time now for cooler heads to prevalil
and make sure that they do not become so.
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[From the Baton Rouge (La.) Sunday Ad-
vocate, Jan. 16, 1972]
LOOKING BACK AT THE CONFRONTATION IN
BatoN ROUGE

(Eprror's Nore—Officials have conceded
they may never fit together all the pieces
of a jigsaw puzzle of facts and speculation
surrounding the deaths of two policemen
and two members of an alleged splinter group
of Black Muslims in a brief but bloody vol-
ley of gunfire on a downtown city street last
Monday. The following is an account of the
known events leading up to the confronta-
tion, the shooting spree and the aftermath
based on interviews with police, newsmen
at the scene and other eyewlitnesses.)

(By G. Michael Harmon)

On Deec. 30, James Kolter, manager of the
Baton Rouge Better Business Bureau, said
he received a series of complaints from local
downtown businessmen about a group of
blacks soliciting funds for something called
the “black art center” in Chicago.

After receiving the seventh call, Eolter said
he and an assistant drove to Third Street,
the city's main business street, and found a
neatly dressed young black man attempting
to sell art reproductions,

Eolter said the man identified himself as
Eugene Varnado, a black Muslim who was
part of a nationwide drive to raise $20 to 30
million for an art and cultural center in
Chicago.

Eolter said he guestioned the man about
the alleged project but received little in-
formation except that he was asking busi-
nessmen to mail checks to 5335 South Wood-
lawn in Chicago.

The man, Kolter said, questioned him about
the BBB's authority to interfere with a reli-
gious fund drive. Eolter sald he asked the
man to accompany him to this office for fur-
ther information on the campaign but he
refused.

Eolter said he watched the man for awhile,
then called police, who arrested Varnado and
two other members of the alleged black Mus-
lim group. The three were taken to the
police station, questioned and released.

Asked to investigate the group, Capt. Leroy
Watson, head of the city police intelligence
division, traced the blacks to the Bellemont
Motor Hotel on Airline Highway, a major
north-south thoroughfare. Watson said he
sent three men to the hotel who told the
blacks they were violating local ordinances.
A spokesman for the group, Watson said, as-
sured his men they would stop their activity.

CHECE OUT

Howard McBride, manager of the motel,
said the group checked into the hotel on
Dec. 29 and checked out Jan. 1, the morning
after the visit by Watson’s men. McBride
sald a man who identified himself as Robert
Barber of Chicago checked in for the group.
McEride said he did not know how many
people were in the group, which took a suite
and two rooms.

McBride described Barber as “very surly.”

“They were out of the motel during the day
and we had trouble collecting from them,”
McBride said. “Barber would say he would
come by and pay the bill but he would never
show up. We finally had to lock them out of
their rooms to get him to come to the desk.”

McBride sald the bill was paid in cash
each day, about $110 a day.

Watson sald his men went back to the
motel Jan. 1 to learn the group had checked
out. Police, he said, thought they had left
town,

Four days later, on Jan. 4, a group of blacks
composed of 14 men and two women checked
into the White House Inn Hotel, which is
located about two blocks from the state
capitol.

Watson said it was the same group which
had been at the Bellemont, and the facts ap-
peared to back him up.
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White House Inn manager Frank Fry said a
man who identified himself as David McKin-
ney of Chicago checked in for the group. Un-
der his name, on the hotel registration card,
McKinney wrote “The Young Muslims,”

"I asked him if they were in show business
and 'The Young Muslims' was the name of
their group, “Fry said. “He sald ‘sort of.' "

Fry sald McKinney took eight rooms on
the seventh fioor.

PAY BILL

Unlike MecBride's account of his dealings
with Barber, Fry sald McKinney paid his bill,
which amounted to about $190 a day for the
eight rooms, promptly in cash and acted very
businesslike,

Fry sald there was nothing out of the ordi-
nary about the group’s behavior until Friday
night, Jan, 7, when an apparent guard detail
of two men took up positions in the lobby
and another two men by the elevators on the
seventh floor. The watch, Fry said, was
changed every two hours throughout each
night from Friday through Sunday.

“They didn't harass anybody,” Fry said.
“They just stood around and watched.”

Fry said he called the FBI in New Orleans
and reported that a group of blacks ecalling
themselves “The Young Muslims' were in his
motel, and told about the guard detail. Fry
sald he did not hear from the FBI again
until after the Monday shooting incident.

The men, Fry said, were all impeccably
dressed in suits. He described McKinney as
very intelligent.

Although there were 16 in the group when
the blacks first checked in, Fry said the band
dwindled to nine by Sunday, occupying five
rooms, seven men and two women.

Fry sald the group was driving five cars, a
Toyota with California license plates, a Cadil-
lac with Illinois license plates, a Dodge van
with California plates and a Mercury.

McKinney, Fry said, acted llke a business
agent, issuing orders that all charges were to
be signed by him. Fry saild the group ordered
coffee sent to their rooms but did not eat at
the hotel.

Fry sald he questioned his staff following
the shooting incident and learned that “ap-
parently one of the men claimed to be God.
The others were disciples and the women
were the wives of God.”

The hotel manager sald his staff could not
identify McKinney as the God figure.

At this point, the first unanswered ques-
tions in the bizarre sequence of events begin
to surface. It appears that the group that
checked into the Bellemont could have been
the same group which later checked into the
White House Inn. Both Barber and McKinney
were among the eight blacks arrested and
booked with murder following the shooting
incident.

It was not known, however, where the
group went for the four days between the
time Barber checked out of the Bellemont
and McKinney checked into the White House
Inn.

Officials, who thought the blacks had left
town when they checked out of the Belle-
mont, did not learn that they, or another
group, were again in town until Thursday,
Jan, 6.

Dist. Atty. Sargent Pitcher said he received
information from intelligence sources of a
meeting on the roof of the Temple Theater
in the 1300 block of North Boulevard, the
scene of the subsequent shooting, called by
Black Muslims.

REFUSED ADMISSION

Pitcher said he sent a black undercover
investigator to attend a meeting but the man
apparently was recognized and refused
admisgion,

“There was tight security by this group,”
Pitcher said. “They were polite but denied
my man admission.”

Pitcher sald his investigator waited out-
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side and talked to some of the people who
came out of the meeting and picked up a
handbill the alleged Muslim group was dis-
tributing.

The handbill, which advertised the meet~-
ing, invited black citizens to “hear and see a
right now change.”

One local black who attended the meeting
was Frank Millican, a businessman and Re-
publican candidate for the state Senate,
Millijcan said those who attended were
searched at the door and escorted to a seat
by one of the alleged Muslims.

“There weren't any of the really local peo-
ple there that I knew,” Millican sald, adding
that most of the small audience was com-
posed of young people.

*One of them said they were here to deliver
the city back to the black people,” Millican
said. “"They wouldn't say how they planned
to do this, but told us, if you want to see it,
come out at 12 o'clock Monday."

The black businessman said the alleged
Muslims did not solicit the audience for
money and at one point told them they did
not believe in violence.

The meeting, Millican said, broke up in a
matter of minutes without any specific state-
ment of purpose from the alleged Muslim
group, but another meeting was called for
10 a.m, Monday.

Pitcher sald police have no record of the
group’'s movements over the weekend, but did
not expect any violence.

“I didn't anticipate any trouble,” sald
Pitcher, who like most officlals, still is totally
puzzled by the shooting incident. “We've had
these things before. We either talk them out
or toss a little tear gas.”

The group of blacks appeared on North
Boulevard, which runs east and west through
a downtown section of predominantly black
businesses and homes, again Monday morn-
ing.

There were unconfirmed reports all morn-
ing of an imminent demonstration and large
groups of blacks on the street. Police sent
undercover agents into the area, but, accord-
ing to Watson, kept uniformed officers out to
avold provoking a confrontation.

One intelligence officer reported that the
group was preparing to march to city hall
about two miles away, but sald he expected
no trouble. The march never materialized.

Another meeting was held at about 10 a.m.
in the four-story building which houses the
Temple Theater, a rundown movie house, Po-
lice say the alleged Muslims talked about
“taking over the city and returning it to the
blacks"” at the meeting, but there are no in-
dependent accounts of what transpired.

The first newsman to arrive on the scene
was Maurice Cockerham, a reporter for tele-
vision station WBRZ in Baton Rouge. Cocker-
ham sald he drove down the street shortly
before noon, returned to the television sta-
tion, called the police and reported crowds
he saw on the street. The police, Cockerham
sald, denied any knowledge of the gathering
and sald they would check it out.

Cockerham and another WBRZ reporter,
Bob Johnson, then returned to the street.
They parked their car, leaving tape recorder
and cameras inside the automobile, and
walked up the street where they met a col-
league, Henry Baptiste, a black newsman
from WBRZ.

Cockerham said the three went to the busi-
ness office of Reed Canada, which is located
two doors from the Temple Theater, to find
out what was going on. Canada owns an ad-
vertising firm and is a black community
leader.

BLOCKING STREET

‘While they were talking to Canada, Cocker-
ham says, a Cadillac and a Toyota, apparent-
ly the same automobiles driven by the group
which checked into the White House Inn,
were pulled across the street, blocking traffic.

One of the alleged Muslims climbed to the
top of the Cadillac and began addressing the
crowd.
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The speaker was identified tentatively as
Samuel Upton, 29, of Vallejo, Calif., who later
died in the shooting.

The speaker told the crowd the group was
in Baton Rouge to return the city to blacks
and talked about “white devils.”

“They talked about their faith,” sald
Charles Granger, a young black who works
for a local anti-poverty agency. “They men-
tioned they were great men, a black guard,
and they belleved in Islam and the great Eli-
jah Muhammad. They indicated they were
here to do something for the black people,

“It was mostly a non-verbal thing, how-
ever. They said that great things were going
to happen and they were here to help. They
sald they did not need our support and told
the brothers not to bring guns.

“They told us to bring out our children to
see them die. They said they were ready to
die,” Granger recalled.

Cockerham, Johnson and Baptiste walked
out onto the street when the automobiles
were pulled across the thoroughfare, but
were told to leave by one group of blacks.

Cockerham and Baptiste sald they turned
and started walking away when they were
attacked. It was not known whether the at-
tack was specifically provoked by the alleged
Muslims or represented a spontaneous action
by the crowd of about 200 which by this time
had gathered at the scene.

TOLD TO LEAVE

“They told us to leave,” Baptiste sald, “As
we were starting to leave, they attacked us.”

Two young black eye-witnesses to the at-
tack, said, however, the newsmen would
have not been beaten If they had left when
told to by the crowd.

“Bob Johnson and those guys were asked
to leave,” said Roland Knox. “He (Johnson)
was smoking, he hesitated, and had to put
out his cigarette. He even laughed.

“Somebody said, ‘What are they (the news-
men) whispering about’ They just stood
there. The black brothers started advancing
toward them and that's when it happened.”

The blacks do not deny that the crowd
attacked the newsmen.

Cockerham and Baptiste wriggled free and
escaped, but Johnson wasn't so lucky.

“I saw Bob Johnson running by and bleed-
ing from the head like a pig,” said Canada,
who was watching from his office. “Then he
got hit with a bottle and went down again,
I told them to leave Johnson alone and they
started throwing at me.”

Cockerham fled down an alley to an ad-
Joining street and called the police from an
office.

“I told them to please get out there quick,"”
Cockerham sald. “I told them there's a riot
going on.”

Up to this time, Cockerham said, there
were no uniformed police on the street.

Baptiste, meanwhile, had worked his way
back to the area, pulled the bleeding John-
son into his car, and drove him to the hos-
pital.

Baptiste and Cockerham were not injured
seriously in the attack, but Johnson remain-
ed hospitalized at week's end in critical con-
dition with massive head injuries.

POLICE BEGIN ARRIVING

Responding to Cockerham's call, police
began arriving on the scene about 12:45 p.m.
When they arrived, both the compact and
the Cadillac were blocking the street. A line
estimated at about 15 of the alleged Muslims,
all dressed in sults and bow tles, were lined
up across the street in front of the compact
CcAar.

A police wrecker was called In and as it
drove up to the line of men, one of the al-
leged Muslims clapped his hands once and
the group pulled back several yards and posi-
tioned themselves in front of the Cadlllac.
The compact was towed away without in-
cldent.

Crowds of blacks lined both sides of the
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street, in front of the theater and across the
street in front of a cafe.

At this point, Maj. Fred Sliman and Detec-
tive Bob Blieden of the East Baton Rouge
Parish Sheriff's Department approached the
line from the front. At the same time, city
Police Maj. Jim Dumigan, who was stand-
ing with Police Chief E. O. Bauer behind
the line and the automobile, walked through
the line from the rear and joined Sliman and
Blieden.

An undetermined number of sheriff's dep-
uties stood behind the group of three officers
facing the line and a force of police officers
were behind Bauer. “They were lined up
like a little bunch of tin soldiers, llke they
wanted us to come up and talk to them,”
sald Capt. Bryan Clemmons Jr., the son of
the East Baton Rouge Parish sheriff.

WENT UF TO TALK

“Something was sald that they wanted
to talk and that'’s when Dumigan said Sli-
man went up to talk to them.”

Sliman said he approached the line and
“told them they would have to move the
car from the street or we would call the
wrecker to tow it away.”

Sliman sald the apparent leader of the
group, Upton, replied, “You white devil,
either you or I are going to die today. You're
lying. That car is not moving.”

At this point, both police and black eye-
witnesses agree that one of the alleged Mus-
1ims struck Dumigan. Sliman said the blow
came without warning, as he motioned for
the wrecker. Black witnesses, however, say
Dumigan was not struck until he tried to
walk through the line.

“The officers approached them to tell them
they were going to have to move the car,”
Granger recalled. ““Then I saw someone try-
ing to walk through their wall. Walking
through their wall was like walking through
their dignity.

“He (Sliman) was struck. Then Maj. Sli-
man was trying to go through the wall and
he was struck. A policeman came in from
the left and started swinging his billy club.”

As the crowd moved around Dumigan and
Sliman, the first gunshot went off and no-
body agrees what happened after that.

FIRST SHOT HEARD

Granger, Sliman and WBRZ News Direc-
tor Al Crouch say the first shot came from
the right, near a vacant lot where the bod-
ies of a black and a deputy were later
found.

Another view came from Clemmons, who
says he may have fired the first shot.

Clemmons, who was standing several
yards behind Sliman, Dumigan and Blieden
and to the right, said when the fight broke
out he watched for a while and decided
the officers involved “were taking pretty
good care of themselves.”

I looked to the left and saw one of the
guys in the line pull a chrome-plated .38-
caliber revolver from under his coat,’” Clem-
mons said. “I was armed with a shotgun
loaded with tear gas. I didn't even have
any buckshot on me. When he pulled the
gun and extended his arm. I fired at him.
At almost the same time, somebody else, I
don't know who, must have fired at him
with buckshot because he fell and the pis-
tol dropped to his feet.”

By this time, shots were coming from
all directions, and no witnesses at the scene
have been able to outline the sequence of
events.

“Anybody who tells you they can remem-
ber what happened after the shooting
started is lying,” said Blleden.

SHOTGUN FIRED

“After that first shot.from the right, a
deputy sheriff with a shotgun fired,” Granger
said. “Another standing behind him with a
shotgun shot.”

These two shots could have been Clem-
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mons and the unidentified officer who fired
at the black who allegedly pulled the pistol,
but the theory cannot be confirmed, Granger
sald he saw no blacks with guns, however,

“People were falling like flies, like when
we went into Omaha Beach,” said Canada, a
World War II veteran. It was like there was
war."

It looked like a battlefield with bodles ev-
erywhere,” sald newsman Crouch. “One of
the Muslims charged into the police line.
He was chanting. They hit him with every-
thing they had. They shot him in the leg,
hit him with billyclubs and gun butts but
he kept coming.”

Several other witnesses also reported that
the Muslims broke into a chant when the
fighting broke out. To Blieden, it sounded
like they were saying “Kop-lop.”

Granger said the Muslims were speaking to
their black god.

Crouch said he ran and crouched behind
a police car when the shooting broke out.
A deputy standing near him, who was later
identified as Eenneth Savignol, was hit and
Crouch sald he pulled him behind the car.

The shooting lasted only about two min-
utes and when it was over, two deputles and
two blacks, identified as members of the
alleged Muslim group, were dead.

Dead were deputies Ralph Hancock, 30,
and Dewayne Wilder, 27, and the alleged
Muslims, Thomas Davis, 25, of Chlcago and
Upton.

Nine persons have been booked with mur-
der in connection with the deaths of Han-
cock and Wilder. Charged were Robert Bar-
ber, 20, Los Angeles; Warren Hall, 25, Phila-
delphia; David McKinney, 22, Toussaint
L'Ouverture, 21, Clennon Brown, 25, and
James Barlow, 21, all of Chicago; Ridgley
Williams Jr., 25, Ada, Okla., and Baton
Rouge residents Lawrence Brooks, 25, and
Ramond Eames, 21,

It was not known whether Brooks and
Eames were associated with the group or

were charged for alleged incidental participa-
tion in the incident.

Five other police officers and five alleged
Muslims were either wounded by gunfire or
injured in the shooting spree.

The bodies of Hancock and Davis were

found near each other in the wvacant lot
where some said they heard the first shot
fired.

Both Wilder and Upton were found in the
street. All four were believed to have been
killed with shots fired from .38-caliber
pistols,

At the center of the debate on the shooting,
is the question of whether any of the alleged
Muslims were armed before the fighting
broke out.

Chief of Police Bauer, Clemmons and
Crouch said they saw blacks with guns in
their hands, but did not see any of the
blacks fire.

A local televislon station, however, aired
four days after the shooting an interview
with a man who sald he saw a member of
the alleged Muslim group fire at a police-
man.

In the interview, the eyewitness said he
saw a city police officer, who was believed
to have been Hoover, talking to one of the
alleged Muslims.

KARATE CHOP

Suddenly, the man sald, the black man
hit the officer with what looked like a
karate chop. Hoover fell, the man sald, and
the black drew a pistol from under his coat
and fired down at the policeman three times.

The man sald he did not want to be identi-
fied because he was afraid of reprisals. The
man, the station said, was not an officer
Or a newsman.

The exact location of the alleged assault
was not known.

Police recovered no guns at the scene other
than weapons either dropped by or taken
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from police. The city police say, however,
they found a .22-caliber plstol on the floor
of a paddywagon used to transport those
arrested to jail.

Bauer said he saw one black pull a shot=
gun from the trunk of the Cadillac used to
block the street. Bauer, who was on the
ground after being hit by a thrown object,
sald he saw the man pull the shotgun, then
lost sight of him. When he saw the man sec-
onds later, Bauer said, he did not have the
weapon.

Clemmons said the man he saw with the
.38-calliber pistol dropped it when he was shot
and someone in the crowd ran out and picked
it up.

Crouch said he saw Davlis, one of the blacks
killed, waving a gun near where his body
was found, but he did not see him fire.

Police sald they found a pistol belonging
to Savignol near the bodies of Davis and
Hancock. Hancock’s weapon, police say, was
not fired.

Pistols belonging to Dumigan and city
Police Maj. W. L. Gunby were not found at
the scene, and remain missing. Another pistol
belonging to wounded city Police Sgt. Abram
Hoover was found in the possession of a
black, who along with about four other
Negroes was found hiding in a cafe across
the street from the theater about an hour
after the shooting incident.

Blacks who were at the scene contend the
alleged group of Muslims were unarmed and
fought the police only with their fists.

“They were not violent,” sald Moses Wil-
liams, a young black who was at the scene.
“They were nonviolent. They were only vio-
lent in defense of themselves. Wouldn't you
be violent if somebody started waving guns
in your face?"”

“They were not offensive,” Granger said.
“They were defensive.”

The blacks and even some members of
the police department have speculated that
some of the wounded officers may have been
shot by their own men.

Those proposing the theory point to the
positions of police on both sides of the
Cadlllae, all shooting toward the vehicle and
the line of alleged Muslims, and officers who
were fighting.

“They were shooting toward the whole
hassle, toward the policemen and toward the
brothers,” Granger sald. “They acted like
they were crazy, They were just shooting.”

“I'll tell you what happened out there,"”
sald Knox. “The white man in Baton Rouge
has never had black people stand up to him
like these black men stood up to them. It
frightened them. When they attacked those
black people and the black people did not
run like black people have done in the past,
it scared them to death and made them back
off and start shooting. They were scared to
fight anymore so they just started shooting.”

FROOF AWAITED

Definite proof of whether or not the blacks
had guns of their own or whether those
policemen wounded and killed were shot with
their own weapons will come when investi-
gators get the results of ballistics tests.

A bullet was recovered from the body of
Hanccck, who was shot once in the chest,
The bullet that struck Wilder in the chest
went through his body.

The bullet that struck Savignol first struck
his helmet and then glanced down and struck
his collarbone. Hoover suffered gunshot
wounds in the abdomen and shoulder., Gunby
was struck in the leg.

Several questions quickly surfaced follow-

ing the shooting, but most remain un-
answered.

Was the group of blacks lined up across
the street in fact Muslims or were its mem-
bers Imposters? Was the violent confronta-
tion planned or was it spontaneous? Were the
alleged Muslims alone in the confrontation
or were they supported by local blacks?
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Blacks who talked to members of the group
are convinced they were.

“Those people were Muslims,” said Enox.
“They may not have been in the movement.
They may have got kicked out of the nation,
but they were Muslims.”

Police sald they recovered Muslim literature
from the hotel rooms occupied by the group.
Investigators, however, sald a small local
Muslim chapter was not involved.

A spokesman for the local Muslims, 8 man
known as Minister Lewls, called the group
“renegades” and denled any assoclation with
them.

One member of the outside group, who was
asked about an assoclation with the local
Muslims, was quoted as responding, “We're
their bosses."

In an edition of the National Black Muslin
Publication, “Muhammad Speaks,” Muslim
spiritual leader Elijah Muhammad dis-
claimed any knowledge of the group. In an
earlier publication, however, Muhammed said
his group was “faced with murderers and
killers coming to them from our own black
brothers.”

In one of a series of news conferences in
which he raised more questions than he
answered, Baton Rouge Mayor W. W. Dumas
sald the blacks involved in the shootout were
a splinter group of Muslims who were op-
posed to Elijah Muhammad.

“This Elijah Muhammad, whoever he is,
had better watch out for these people,”
Dumas said.

Dumas referred to the confrontation with
police as a planned conspiracy of revolution.

WELL TRAINED MUSLIMS

Both blacks and whites agreed that the
alleged Muslims were well trained. Several
were seen using what appeared to be judo or
karate in the fight.

On the questions of whether the confron-
tation was planned, even the black police
critics say they were under the Iimpres-
sion that the alleged Muslims appeared
ready for death.

Granger sald he believes the men were
ready and willing to face death to demon-
state the brutality of white racism, "“to show
that whites would shoot back.”

“They wanted people to take notice, to be
aware of the minds of white people and show
that white policemen would kill them,”
Granger sald, comparing the Muslims' ac-
tions to the self immolation of Buddhist
monks in Vietnam.

Granger sald, however, he did not really
expect whites to understand the logic. He
sald it was almost impossible for whites to
understand any black mind much less the
Muslim mind.

Granger sald he was at first leary of the
group, thinking they were maybe ‘“con
artists.”

“I knew they were very intelligent men.
They were trained. But I wondered if they
were really going to do something,” Granger
sald. "I think they have proven that they
were heroes. Everything they sald was proven
true. They were great men. The greatest men
we have ever seen.”

Police, it was learned, were In possession
of some raw intelligence data that indicated
the alleged Muslims may have once belonged
to the “Fruit of Islam,” a highly trained
group of bodyguards for Elijah Muhammad.

In addition to Muslim literature, police
also uncovered what appeared to be an itin-
erary from the White House Inn,

The so-called itinerary was composed of a
list of cities and dates, beginning in Roch-
ester, N.Y., on Nov. T and ending in Phoenix,
Ariz., on Jan. 17.

Even the itinerary, however, led to more
questions, Police in Tampa have reported
the group was in their elty on the date shown
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on the list. Police in Canyoun, Tex., said,

however, that Davis and three other members

of the group charged with murder were on

the campus of West Texas State Unliversity

on Dec. 6. According to the itinerary, the

group was scheduled to be in Atlanta Dec.
Ld * * L .

Another unexplained notation on the al=
leged itinerary said ‘‘both squads come to=
gether” in Baton Rouge on Jan. 7.

In addition, while members of the group
were In Baton Rouge in late December, the
itinerary called for a stop in Mobile, Ala.

It is already apparent that repercussions
from the incident are far from over. U.S. Rep.
John Rarick of Baton Rouge says he is ask-
ing the House Internal Security Committee
for a full-scale investigation of the Black
Muslims.

On the other side, the Louisiana NAACP
planned a public inquiry into the shooting
next week patterned after hearings con-
ducted by the Memphis NAACP following the
alleged police beating death of a young black
last year.

The city was clamped under a curfew and
the National Guard was called out for three
days after the incident. There were no major
disturbances but the city remained tense.

Mr. LONG. Mr. President, it is my
hope that the appropriate Senate sub-
committee—offhand my guess would be
the subcommittee of the Judiciary Com-
mittee headed by the distinguished Sen-
ator from Arkansas (Mr. McCLELLAN),
might be the most logical subcommittee,
but any one of the properly constituted
committees or subcommittees having
jurisdiction over the matter would sat-
isfy my purposes—would look into this
matter not only to obtain the facts, but
in the hope that the valuable services of
the FBI and any other investigative
agency of this Government would not
be lacking in the future as they were in
the case of the Baton Rouge situation.
This situation could have been avoided
had the diligence that is usually typi-
cal of the FBI been exerted in this
case.

The Treasury Department should also
be alerted to look into this matter. It is
my impression that the Treasury agents
have been extremely diligent in watch-
ing the affairs of the Ku Klux Klan mem-
bers. I should think they would show
the same interest in the affairs of the
Black Muslims, if we are going to have
these killings by the Muslims around the
country. Perhaps with the cooperation
of other agencies of Government we can
see to it that this organization becomes
as aware of its duty to look into the
affairs of the Black Muslims as it does
with respect to the Ku Klux Klan.

I hold no brief for any group which,
on the basis of race, national origin, re-
ligion, or any other basis, seeks to deny
any citizen, be he black or white, of the
rights which are his under the Consti-
tution. If what we experienced in Baton
Rouge is to become a pattern and is to
be visited upon other cities in the Na-
tion, perhaps even including Baton
Rouge a second time, it is time that the
Federal Government, in line with the
duties with which have been been im-
posed upon it in the laws passed by
Congress, should provide its best efforts
to protect the rights of citizens of the
country, who in this instance happen
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to be citizens of the State which I have
the honor, in part, to represent.

QUORUM CALL

Mr. BYRD of West Virginia. Mr.
President, before a motion to adjourn
is made, I suggest the absence of a
quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The legislative clerk proceeded to call
the roll.

Mr. BYRD of West Virginia. Mr.
President, I ask unanimous consent that
the order for the quorum call be re-
scinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

PROGRAM
PROGRAM FOR MONDAY, JANUARY 31

Mr. BYRD of West Virginia. Mr. Presi-
dent, the program for Monday next is as
follows:

The Senate will convene at 11 a.m. Fol-
lowing recognition of the two leaders,
there will be routine morning business
for not to exceed 30 minutes, with state-
ments therein limited to 3 minutes. At
the conclusion of routine morning busi-
ness, the unfinished business—the equal
employment opportunities bill—will be
laid before the Senate. Time will then be-
gin running on the pending amendment
by the senior Senator from North Caro-
lina (Mr. ErvIN) with a vote on the Ervin
amendment to occur at 2 p.m. Although
the yeas and nays have not yet been
ordered, the vote on the pending amend-
ment will be a rollcall vote. Additional
rollcall votes can be anticipated during
the remainder of Monday afternoon.

PROGRAM FOR TUESDAY, FEBRUARY 1

The Senate will convene at 9:45 a.m.
After the two leaders have been recog-
nized, the following Senators will be rec-
ognized for not to exceed 15 minutes each
and in the order stated: Senators PEAR-
SON, FANNIN, ELLENDER, GOLDWATER, and
YOUNG.

A period for routine morning business
will follow, with statements therein lim-
ited to 3 minutes, to end at 11:30 a.m.

Beginning at 11:30 a.m., there will be
1 hour of controlled time for debate on
the motion to invoke cloture. At 12:30
p.m. in accordance with standing rule
XXII, a mandatory live quorum call will
occur. When a quorum has been estab-
lished, an automatic rollcall vote will im-
mediately occur on the motion to invoke
cloture—at about 12:45.

If cloture is invoked on Tuesday, the
EEOE bill will be the unfinished busi-
ness, under the rule, to the exclusion of
all other business until disposed of.

If cloture is not invoked on Tuesday,
presumably another cloture motion will
have been filed on Monday, with a rolleall
vote on that cloture motion to occur on
Wednesday. Meanwhile, amendments
would be called up for action during the
remainder of Tuesday afternoon.

Senators are reminded, therefore, of
rollcall votes on Monday, the first to
occur at 2 p.m.; and there will be roll-
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call votes on Tuesday, the first to occur
at about 12:45 p.m.

Mr. President, I think I should state
that the time on Tuesday next—which
has been set aside for the control of
Senators FANNIN, ELLENDER, GOLDWATER,
and Youne—will be for the purpose of
eulogia to our late departed former col-
league, Senator Carl Hayden. I also
should state that the time on Wednesday
which has been set aside for the Senators
from Florida (Mr. CHiLes and Mr.
GurNEY) will be for the purpose of any
additional eulogies that Senators wish to
express in connection with the passing
of our late departed former colleague,
Senator Spessard Holland.

EXTENSIONS OF REMARKS

ADJOURNMENT UNTIL 11 A M. MON-
DAY, JANUARY 31, 1972

Mr. BYRD of West Virginia. Mr. Presi-
dent, if there be no further business to
come before the Senate, I move, in ac-
cordance with the previous order, that
the Senate stand in adjournment until
11 a.m. on Monday next.

The motion was agreed to; and (at
3:44 p.m.) the Senate adjourned until
Monday, January 31, 1972, at 11 a.m.

NOMINATIONS

Nominations received from the Com-
missioner of the District of Columbia
and referred January 28, 1972:
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Di1sTRICT OF COLUMEIA REDEVELOPMENT LAND
AGENCY

John J. Gunther, Esq., for appointment
as & member of the Board of Directors of
the District of Columbia Redevelopment
Land Agency for a term of b years, effective
on and after March 4, 1972, pursuant to the
provisions of section 4(a) of Public Law 582,
T9th Congress, approved August 2, 1946, as
amended.

Willle L. Leftwich, Esq., for appointment
as a member of the Board of Directors of the
District of Columbia Redevelopment Land
Agency for a term of 5 years, effective on
and after March 4, 1972, pursuant to the
provisions of section 4(a) of Public Law 592,
79th Congress, approved August 2, 1946, as
amended.

EXTENSIONS OF REMARKS

CLEAN WATER THROUGH
DREDGING

HON. J. GLENN BEALL, JR.

OF MARYLAND
IN THE SENATE OF THE UNITED STATES
Friday, January 28, 1972

Mr., BEALL. Mr. President, there is
no doubt that America’s expanding in-
dustrial economy has had a massive im-
pact on our precious environment. All
too often, we have seemingly been forced
to choose between industrial progress or
ecological protection. Hence, it is in-
deed refreshing to read of a major in-
dustry dedicating its resources to the
reduction and elimination of water pol-
lution.

I refer to the industry of dredging, and
to the recent remarks made by Mr. Her-
bert Buré before the Northeastern Re-
gional Conference of the Society of Amer-
ican Military Engineers.

Mr. Buré is vice president and general
manager of the Ellicott Machine Corp.,
of Baltimore, Md. This company, for
years, has been the leader of the dredg-
ing industry and is responsible for most
of the modern techniques in dredging
developed in this century.

He points out that improper techniques
of dredging can very well lead to greater
pollution levels. Hence, he boldly pro-
poses that the industry commit them-
selves to the development of technology
to minimize environmental disruption.
Mr. Buré approaches this erucial prob-
lem directly and proposes various meth-
ods by which dredgers can effectuate
positive changes to improve our eco-
logical system.,

Mr. Buré’'s address should not, I be-
lieve, be viewed merely in the light of
one industry. His remarks can and must
be applied to all industries, large and
small. It offers a model for all who wish
to effectively clean up this country. The
responsibility lies not with the “other
guy,” but with ourselves. Solutions to
this vast and complex problem are not
easy. But with the commitment exem-
plified by Mr. Buré’s address, these an-
swers cannot be far off.

I ask unanimous consent that the text
of Mr. Buré’s address be printed in the
Extensions of Remarks so that my col-

leagues in the Senate might read of his
positive proposals.

There being no objection, the address
was ordered to be printed in the Recorb,
as follows:

CLEAN WATER THROUGH DREDGING

(Presented at the Northeastern Regional Con-
ference of the Society of American Military
Engineers by Herbert P. Buré)

I am delighted to have an opportunity this
afterncon to speak in my home town on a
subject which my associates and I at Ellicott
have addressed at meetings all over the
United States and in varlous other parts of
the world. This subject bears the provocative
title “Clean Water Through Dredging,” and
I can assure you that it has been selected
with the most constructive intent. In fact,
I hope this afternoon to present to you a
brief summary of various points of fact and
conviction which will hopefully present a
challenge to many of you who are in one way
or another associated with dredging and
marine construction,

In any conference which is in some way
related to military and civil engineering, or
public works and construction, we must face
the issue that our expanding industrial econ-
omy has a severe impact on the natural
environment. The subject which I want to
address is limited to the environment of
water and land, and the industrial economy
is represented by marine construction of vari-
ous types, and in particular, dredging. It is
a subject which is getting a great deal of
attention, particularly on a pseudo-scientific
basis with political and emotional overtones.
This is an approach which is difficult to
handle for people with engineering back-
ground and education, but is, of course, far
more appealing to the general public, Some-
how, it appears that in environmental dis-
cussions there does not seem to be the same
need for substantiation, relationship to facts
and the same concern for putting things in
their proper perspective, as we are used to, as
engineers and businessmen,

In the dredging industry we find ourselves
poorly conditioned and trained to handle a
situation of this type, because we are sud-
denly cast in the role of villains, instead of
being identified, as we ourselves properly
think, with the constructive progress in-
tended to be beneficial both to the nation, its
economy and our particular enterprises. We
are action and results oriented, and find our-
selves bridled by agencies and people who
have the power to stop the operation, but
still lack the ability to put together the
knowledge and judgment to get it going
again.

This represents such a change in pace that
we get the impression that the situation is

hopeless—"Like getting hit over the head”.
What we must recognize is that the situation
may really become hopeless if we as a group
and as individuals, by lack of action on our
part, leave the initiative to politicians, con-
servationists, such as Slerra clubs and simi-
lar pressure groups, without giving these
groups the benefit of the professional advice
that we, as a group and as individuals, are
capable of giving.

I would further like to show that the prob-
lem, although somewhat intangible because
of poor definition at this time, is not all that
elusive, and that it will respond to the tradi-
tional problem-solving techniques that we
in business and government have used as a
philosophy in many other situations. There-
fore, I will assume, for the sake of brevity,
but with conviction, that the technical prob-
lems associated with environmental control
in way of water pollution control and the
role of dredging under this new and poorly
defined set of conditions, can be solved by
our scientists and engineers, provided that
we adopt the business and management ap-
proach to this problem, which will permit us
to give our scientists and engineers the di-
rection required, in order to come up with
the desired results within reasonable time
and cost, As a result, we will be able to de-
Ane a number of objectives which we can set
for ourselves as individuals, companies, and
agencies, which should assure not only the
continuation and progressive advancement
of the dredge industry, but will give our
dredge industry its place which it deserves,
as a leader in the fight against water pollu-
tion and for constructive environmental con-
trol.

Let me state the problem in simple words.
It is the danger of further contamination
from industrial efluents and natural pollu-
tion to our rivers, streams, lakes, ponds, bays,
harbors and other types of water bodies. I
emphasize the word “further contamination”
because most of the water bodies mentioned
are now polluted to a degree, and if anybody
did anything further in the way of construec-
tion, dredging, or other activity, there would
be increased contamination of these waters
by nature, as well as by man in the future.
It is evident that there is a need to clean
up the mess, to provide cleaner water, and
the first step is to provide positive identifica-
tion and definition. Contamination of our
waters has always occurred and natural pol-
lution is perhaps the greatest single type of
pollution of water. Man-made poliution, if
it goes unchecked, is probably a function of
population increase and Iindustrial growth
and is, therefore, apt to become progressively
greater in the future.

Natural pollution, the far greater of the
two, as it will be recalled, is probably fairly
constant and an ever present danger. Most
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