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REPRESENTATIVE LONG'S
ACTIVITIES IN BEHALF OF ISRAEL

HON. BENJAMIN S. ROSENTHAL

OF NEW YOREK
IN THE HOUSE OF REPRESENTATIVES
Thursday, May 4, 1972

Mr. ROSENTHAL. Mr. Speaker, dur-
ing his 10 years in the House of Repre-
sentatives, CLARENCE D. Long has worked
to strengthen Israel by supporting pre-
grams to improve agricultural and in-
dustrial development, to keep Israel
strong militarily, and to aid the emi-
gration of Soviet Jews to Israel.

As a member of the Foreign Opera-
tions Subcommittee of the House Appro-
priations Committee—which initiates
congressional action on U.S. foreign aid
programs—Dr. Lone has introduced and
supported programs to aid Israeli educa-
tional institutions, including the Weis-
mann Institute and the Feinberg Grad-
uate School of Hebrew University; med-
ical centers, such as the Hadassah-He-
brew University Medical Center; and
homes for the aged, such as Zichron-
Yaakov. In addition, the Maryland Rep-
resentative has worked for the passage
of legislation to express the sense of Con-
gress with respect to peace in the Mid-
dle East, to urge the President to inter-
cede with Soviet leaders to obtain bet-
ter living conditions for Soviet Jewry,
and to allow Soviet Jews to emigrate
freely to Israel or to any other nation
of their choice.

In 1967 and 1971, Dr. LonG visited
Israel to consult with Levi Eshkol, Golda
Meir, Abba Eban, David Horowitz, Fi-
nance Minister Phinhas Sapir and other
Israeli leaders.

Following the 1971 trip, during which
Congressman Lonc also conferred with
President Sadat of Egypt—the first
American Congressman to do so—he re-
ported his views to the House Foreign
Affairs Subcommittee on the Near East.

Representative Lone pointed out that
his principal conclusion—based on ob-
servations, conversations, and economic
analysis—is that time is very much on
Israel’s side. That nation is producing
about the same gross national product as
Egypt, although it has only one-eleventh
the population, and is moving ahead at
one of the fastest rates economically of
any country in the world.

Israel looks for a doubling of popula-
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tion in the next 20 years from natural
growth and immigration. If Israel con-
tinues her 6-percent annual growth in
real output per capita, this will mean a
six-fold increase in total output in the
next 20 years. Thus, in another two dec-
ades, there will be the economic equiva-
lent of six Israels. In contrast, Egypt is
growing slowly—barely keeping ahead of
a population growth which is a hin-
drance rather than a help since Egypt is
already bursting with unabsorbed labor.

The Maryland Congressman observed
at the hearing which I attended, that
the American people can take pride in
Israel’s progress, for they have given
Israel nearly $8 billion in economic and
military aid—through the U.S. Govern-
ment and the American Jewish Com-
munity.

PASSING OF J. EDGAR HOOVER
HON. DON H. CLAUSEN

OF CALIFORNIA
IN THE HOUSE OF REPRESENTATIVES
Wednesday, May 3, 1972

Mr. DON H. CLAUSEN. Mr. Speaker,
J. Edgar Hoover’s passing at the age of
77 and after 48 unbroken years of pub-
lic service, has deeply saddened those of
us in America who had a deep and abid-
ing respect for both the man and the
law. I say this because, for as long as I
can remember, the two have been ac-
cepted as one and the same by all Amer-
icans familiar with his extraordinary
and unparalleled record of service.

I know of no citizen of this great coun-
try who has served his Nation so ably and
so loyally, as has J. Edgar Hoover. Some
have said that he was incorruptible, but
that does not reflect the true measure of
this great man, In the recorded history
of the Federal Bureau of Investigation,
there is not a single known instance of
an FBI agent ever accepting a bribe or
otherwise defaming the Bureau. That, in
my judgment, is but one example of the
greatness that was J. Edgar Hoover the
leader, the Director, and the man that we
all referred to as an institution unto
himself.

From the lawlessness and corruption
of the 1920’s, the subversion and intrigue
of the 1940’s, to the bombers and dis-
senters of the 1960's—J. Edgar Hoover
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remained true to his profession, to en-
forcing the law, to upholding justice, and
to the many Presidents he served along
the way. And throughout it all, he re-
mained above partisan politics, above
revenge to his critics, and above reproach
in directing the activities of what is rec-
ognized through the world as the epitome
of a national crime-fighting organiza-
tion—an organization that always sup-
plemented and supported the State and
local peace officers and their efforts—an
organization that gave us more internal
security and freedom than any country
in the world.

I should like to conclude my remarks
by quoting a line I read today by noted
columnist David Lawrence about Mr.
Hoover—

He died while in office, so it can be said
he retired peacefully.

When you trust a man and respect him
as much as we all trusted and respected
J. Edgar Hoover, there can be no ques-
tion that he is going to be missed, When
a man remains in public office and at
the same job for nearly half a century,
there can be no doubt that his departure
is going to leave a great void. As a boy
he was my hero and as a man, he re-
mained my hero. And he always will be.

A G-Man, when I was a boy was a man
that gave me something to trust, some-
thing to cling to, as I sought assurances
of security, something I could believe in.

J. Edgar Hoover projected an image of
fairness and firmness and he directed
and built the great organization we com-
monly accept and respectfully refer to
as the FBI.

America desperately needs to recog-
nize and adhere to the prineciples of hon-
esty, integrity, and justice that this great
man practiced each day of his life.

J. Edgar Hoover was truly a Christian
soldier for peace in America.

Today he is resting in peace, but his
memory and his name will linger on for-
ever in the hearts and minds of all Amer-
icans privileged to live in his time and
under his protective shield of service.

When we as individuals have accom-
plished our daily tasks, we can go to sleep
in peace—knowing that God is always
awake and aware.

J. Edgar Hoover, with a lifetime of ful-
fillment and accomplishments has earned
his right to sleep-in peace.

May the good Lord look kindly upon
this man, my hero.

SENATE—Friday, May 5, 1972

The Senate met at 10 am. and was
called to order by Hon. Aprar E. STEVEN-

soN IIT, a Senator from the State of
Illinois.

PRAYER

The Chaplain, the Reverend Edward
L. R. Elson, D.D,, offered the following
prayer:

Our Father God, we thank Thee for
Thy providential care over this Nation,
for watching over us in peace and in
war, in prosperity and adversity, and
for leading us to this very hour. Guide us
to a new high destiny of spiritual power,
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moral rectitude, and strength in the quest
for peace and justice. Equip us in mind
and nourish us in spirit.
“To serve the present age
Our calling to fulfill
O, may it all our powers engage,
To do the Master’s will.”
We pray in His name. Amen.

DESIGNATION OF THE ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The clerk
will please read a communication to the

Senate from the President pro tempore
(Mr. ELLENDER) .

The assistant legislative clerk read the

following letter.
U.8. SENATE,
PRESIDENT PRO TEMPORE,
Washington, D.C., May 5, 1972.
To the Senate:

Being temporarily absent from the Senate
on official duties, I appoint Hon. Aprar E.
StevENsoN III, a Senator from the State of
Olinois, to perform the duties of the Chair
during my absence.

ArrEN J. ELLENDER,
President pro tempore.

Mr. STEVENSON thereupon took the
chair as Acting President pro tempore.
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Mr. ROBERT C. BYRD. Mr, President,
I ask unanimous consent that the read-
ing of the Journal of the proceedings
Q'ﬂ g}'hursday. May 4, 1972, be dispensed

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

COMMITTEE MEETINGS DURING
SENATE SESSION

Mr. ROBERT C. BYRD. Mr, President,
I ask unanimous consent that all com-
mittees may be authorized to meet dur-
ing the session of the Senate today.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

PAYMENT OF JUDGMENTS IN
FAVOR OF THE MIAMI TRIBE
OF INDIANS

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that the Sen-
ate proceed to the consideration of
Calendar No. 745, H.R. 5199.

The ACTING PRESIDENT pro tem-
pore. The bill will be stated by title.

The assistant legislative clerk pro-
ceeded to read as follows:

H.R. 5199, to provide for the disposition
of funds appropriated to pay judgments in
favor of the Miami Tribe of Oklahoma and
the Miami Indians of Indiana in Indian
Claims Commission dockets numbered 256
and 124-C, dockets numbered 256, 124-D, E,
and F, and dockets numbered 131 and 253,
and of funds appropriated to pay a judgment
in favor of the Miamli Tribe of Oklahoma
in docket numbered 251-A, and for other
purposes.

The ACTING PRESIDENT pro tem-
pore. Is there objection to the present
consideration of the bill?

There being no objection, the Senate
proceeded to consider the bill, which
had been reported from the Committee
on Interior and Insular Affairs with an
amendment, on page 2, beginning with
line 14, strike out “adding the names
of children born to enrollees on or prior
to and living on the date of this Act,
(b) by adding the names of persons liv-
ing on the date of this Act who were
eligible for enrollment under said sec-
tion 4 but were not enrolled, and the
names of their children born on or prior
to and living on the date of this Act,
and (¢) by deleting the names of per-
sons who are deceased as of the date
of this Act.” and insert in lieu thereof
“adding the names of persons living on
the date of this Act who were eligible
for enrollment under said section 4 but
were not enrolled, (b) by adding the
names of children born to enrollees on
or prior to the date of this Act and who
are living on said date, (¢) by adding
the names of children born to persons
who were eligible for enrollment under
said section 4 but who were not enrolled,
regardless of whether such persons are
living or deceased on the date of this
Act, provided said children of such per-
sons are living on the date of this Act,
and (d) by deleting the names of per-
sons who are deceased as of the date
of this Act.”

So as to make the bill read:
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Be it enacted by the Senate and House
of Representatives of the United States of
America in Congress assembled, That the
funds appropriated by the Acts of July 22,
1969 (83 Stat. 49), and January 8, 1971 (84
Stat, 1981), to pay judgments awarded to
the Miami Tribe of Oklahoma and the Miami
Indians of Indiana in Indian Claims Com-
mission dockets numbered 2556 and 124-C,
dockets numbered 256, 124-D, E, and F, and
dockets numbered 131 and 253, and to pay a
judgment awarded to the Miami Tribe of
Oklahoma In docket numbered 251-A, to-
gether with interest thereon, after payment
of attorney fees and litigation expenses, shall
be distributed as provided in this Act.

Bec. 2. The Secretary may make appro-
priate withdrawals from the judgment funds
and interest thereon, using interest funds
first, to pay costs incident to carrying out
the provisions of this Act.

Sec. 3. The Secretary of the Interior shall
bring current to the date of this Act the roll
prepared pursuant to section 4 of the Act
of October 14, 1966 (80 Stat. 909), by (a)
adding the names of persons living on the
date of this Act who were eligible for enroll-
ment under said section 4 but were not en-
rolled, (b) by adding the names of chil-
dren born to enrollees on or prior to the date
of this Act and who are living on sald date,
(c) by adding the names of children born
to persons who were eligible for enrollment
under sald section 4 but who were not en-
rolled, regardless of whether such persons
are living or deceased on the date of this
Act, provided said children of such persons
are living on the date of this Act, and (d)
by deleting the names of persons who are de-
ceased as of the date of this Act.

Sec. 4. An application for addition of a
name to the roll pursuant to section 3 of this
Act must be filed with the area director
of the Bureau of Indian Affairs, Muskogee,
Oklahomsa, on forms prescribed for that pur-
pose. The determination of the Secretary re-
garding the eligibility of an applicant shall be
final.

Sec. 5. On completion of the roll by the
Secretary of the Interior, the balance of the
funds appropriated to satisfy the judgments
in dockets numbered 255 and 124-C, dockets
numbered 256, 124-D, E, and F, and dockets
numbered 131 and 263, and interest accumu-
lated thereon, shall be distributed equally to
the individuals enrolled.

Sec. 6. The funds on deposit in the Treas-
ury of the United States to the credit of the
Miami Tribe of Oklahoma that were appro-
priated by the Act of July 22, 1969 (83 Stat.
49), to pay a judgment by the Indian Claims
Commission In docket numbered 251-A, to-
gether with the interest thereon, after pay-
ment of attorney fees and expenses, may be
advanced or expended for any purpose that is
authorized by the tribal governing body of
the Miami Tribe of Oklahoma, and approved
by the Secretary of the Interlor.

Sec. 7. (a) Except as provided in subsection
(b) of this section, the SBecretary of the In-
terior shall distribute a per capita share pay-
able to a living enrollee directly to such en-
rollee, and shall distribute a per capita share
payable to a deceased enrollee directly to his
heirs or legatees upon proof of death and in-
heritance satisfactory to the Secretary, whose
findings upon such proof shall be final and
conclusive.

(b) Sums payable to enrollees or their
heirs or legatees who are less than eighteen
years of age or who are under a legal disabil-
ity shall be paid in accordance with such pro-
cedures, including the establishment of
trusts, as the Secretary of the Interior de-
termines appropriate to protect the best in-
terest of such persons.

Skc. 8. None of the funds distributed under
the provisions of this Act shall be subject to
Federal or State income taxes.

Sec. 9. The Secretary of the Interior is
authorized to prescribe rules and regulations
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to carry out the provisions of this Act, in-
cluding the establishment of deadlines.

The amendment was agreed to.

The amendment was ordered to be en-
grossed and the bill to be read a third
time.

The bill was read the third time, and
passed.

TRANSACTION OF ROUTINE
MORNING BUSINESS

The ACTING PRESIDENT pro ftem-
pore. Under the previous order, there
will now be a period for the transaction
of routine morning business for not to
exceed 30 minutes, with statements
therein limited fo 3 minutes.

FOREIGN RELATIONS AUTHORIZA-
TION ACT OF 1972
UNANIMOUS-CONSENT AGREEMENT

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that, when the
unfinished business is laid before the
Senate today and the Chair has an-
nounced that the pending question is on
adoption of the amendment of the Sen-
ator from Mississippi (Mr. STENNIS), im-
mediately thereafter the Stennis amend-
ment be temporarily laid aside for not to
exceed 1 hour and 30 minutes; that the
amendment by the Senator from Cali-
fornia (Mr. TuNNEY) meanwhile, be tem-
porarily laid before the Senate for dis-
position and that time on the Tunney
amendment be equally divided between
and controlled by the mover of the
amendment (Mr. TuNNEY) and the man-
ager of the bill; and that at the close of
one hour and a half, or at such time as
all time has been yielded back, a vote
occur on the amendment by Mr. TUNNEY;
and that immediately following disposi-
tion of that amendment, which would
ordinarily be the case anyhow, the Sten-
nis amendment again be announced as
the pending question.

Mr. GRIFFIN. Mr. President, reserving
the right to object, and I do not intend
to object, it would be the understand-
ing, I take it, that if there were any
amendments to the Tunney amendment,
discussion of such amendments would
have to take place within the one hour
and a half; is that correct?

Mr. ROBERT C. BYRD. Yes.

Mr. GRIFFIN. Such amendments to
the amendment could, conceivably, be
offered so that the vote thereon would
come at the end of the one hour and a
half; is that correct?

Mr. ROBERT C. BYRD, The distin-
guished assistant Republican leader is
correct.

Mr. GRIFFIN. The laying aside tem-
porarily of the Stennis amendment and
the likelihood of a rollcall vote may in-
convenience some Senators today, but I
know of no objection on this side to the
consideration of this single amendment.
Indeed, I will support the amendment.
It restores funds budgeted and recom-
mended by the administration for the
Peace Corps. But I have been requested
by other Senators on this side to object
if further unanimous-consent requests
are made today with respect to any other
amendment. It appears that we can
notify Senators there is likely to be a
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rollcall vote on the Tunney amendment
at about 12 noon today.

Mr. ROBERT C. BYRD. Mr. President,
may I say in this regard that I shall co-
operate with the distinguished assistant
Republican leader in this instance, par-
ticularly, but I think it should be stated
for the record that the leadership on
this side of the aisle is not always going
to willingly submit to the placing of
blanket objections—to unanimous-con-
sent requests to call up amendments—
by Senators who are not here.

I do not know the identity of the Sen-
ators that the distinguished assistant Re-
publican leader has in mind. If I were in
his place, I would do precisely as he has
done in honoring the requests, insofar as
possible, of my colleagues. At least, if I
gave my word that I would object, I
would do so. But I think I should state
that this is the President’s legislation.
It is not mine. I think it is in the inter-
est of the administration, and it is our
duty as Senators, that we get on with the
business here. The leadership wishes to
accommodate any Senator on either side
of the aisle when it is possible to do so
without delaying the business of the
Senate, but the leadership does have a
responsibility to do everything it can do
to expedite the work of the Senate.

It has been said by someone high in
the executive branch of the administra-
tion that Congress is stalling, that Con-
gress is delaying action on the program
of the President.

I would urge the administration to
have its Members here so that we can
act. I am not implying, or stating, that
there are no Members on my side of the
aisle who are not here. The record of
attendance on both sides of the aisle is,
from time fo time, not to be boasted
about, but I am disappointed this morn-
ing—having heard some statements ex-
pressed yesterday on the part of certain
Senators who were not going to be here
today—that overnight, the distinguished
acting Republican leader has been asked
to object in their stead.

I gave the distinguished assistant
Republican leader and other Senators,
including the distinguished Senator from
Mississippi (Mr. STENNIS), my word yes-
terday in our off-the-floor conference,
that we would not set the Stennis amend-
ment aside today for any other amend-
ment except by unanimous consent, and
only then for relatively noncontrover-
sial amendments. But we did reach an
understanding to try to move forward
to that extent. I intend to keep that
word. So far as I am concerned, I cannot
set the Stennis amendment aside except
by unanimous consent today, but what I
could also say is that it can be done by
motion. Of course, that motion, if it
comes, after the unfinished business is
laid down, is debatable and if any Sena-
tor wants to hold up the business of the
Senate, he can filibuster that motion.

But this business of objecting to a
unanimous-consent request by proxy is
not always going to work around here.
The leadership has the responsibility and
so far as I am concerned, I am going to
carry out my responsibility. I am not al-
ways going to feel constrained against
moving to call up a measure or an
amendment if a unanimous consent to
do so is objected to.
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Again, what I am saying is not with
any intent to cast any reflection whatso-
ever on the assistant minority leader,
for whom I have the utmost respect. He
is doing his job, and he does it well. But
I have my job to do also. And I intend
to do it to the best of my ability. I do
not want the Senate’s business to be
stalled by a Senator who wants to go
somewhere on Friday and does not want
a vote to occur during his absence, and
requests some other Senator to object
in his stead. It may work this time. How-
ever, it will not always be successful.

Mr. GRIFFIN. Mr. President, now that
the distinguished majority whip has
completed his most eloquent and force-
ful statement, which he is of course en-
titled to make, I will observe that when
the roll is called on the Tunney amend-
ment, I think the number of Senators
on this side of the aisle will look pretty
good in comparison with the absentees
on the other side of the aisle.

Mr. ROBERT C. BYRD. Mr. President,
that may be true. However, no absent
Senator on this side of the aisle has
lodged a request for an objection to be
made to a unanimous-consent request to
set aside an amendment and to take up
some nonconfroversial amendment which
may be offered. The objection is coming
from the other side of the aisle. I say
most respectfully that I honor the assist-
ant minority leader for doing his job.
But I have a job to do also.

Mr. GRIFFIN. Mr. President, I respect
and honor the able majority whip for
doing his job, He does it very well and
very effectively.

Perhaps a mistake was made in agree-
ing that any other amendment could be

taken up to displace the Stennis
amendment. Of course, the pending busi-
ness before the Senate is the amendment
of the distinguished Senator from Mis-
sissippi. And we have been ready and
willing to vote on the Stennis amend-
ment for these past several days. We are
ready and willing to vote today.

The delay has not come from this side
of the aisle; or at least it has not come
from this side of the issue. I say it that
way because I realize that the issue in-
volved is not a partisan matter. Obvi-
ously there are Senators on both sides
of the political aisle with differences
about the merits of the Stennis amend-
ment.

I am inclined to say that perhaps we
should keep the Stennis amendment as
the pending business and agree to no
unanimous-consent requests at all. Per-
haps that is the way we should have dealt
with the issue. We were merely trying to
provide some accommodation.

The ACTING PRESIDENT pro tem-
pore. Without objection, the unanimous-
consent request of the Senator from West
Virginia is agreed to.

SENATE RESOLUTION 2989—SUBMIS-
SION OF A RESOLUTION ESTAB-
LISHING A SELECT COMMITTEE
TO STUDY QUESTIONS RELATING
TO SECRET AND CONFIDENTIAL
GOVERNMENT DOCUMENTS

Mr. JAVITS. Mr. President, I send a
resolution to the desk and ask unanimous

May 5, 1972
consent for its immediate considera-
tion.

The ACTING PRESIDENT pro tem-
pore. The clerk will state the resolution.

The second assistant legislative clerk
read as follows:

Resolved, that there is hereby established
a special, ad hoc Belect Committee of the
Senate to be composed of ten members, five
from the majority and five from the minori-
ty. The Majority Leader shall be the Chair-
man and the Minority Leader the Co-Chair-
man. Of the remaining eight members, four
will be appointed by the Majority Leader and
four by the Minority Leader. Any member
appointed under the provisions of this res-
olution shall be exempt from the provisions
of the Reorganization Act relating to limita-
tions on Committee service.

The Committee shall conduct a study and
report its findings and recommendations to
the Senate, within sixty days of its establish-
ment, on all questions relating to the se-
crecy, confidentiality and classification of
government documents committed to the
Senate, or any member thereof, and propose
guidelines with respect thereof; and, the
laws and rules relating to classification, de-
classification or reclassification of govern-

ment documents, and the authority there-
for.

The ACTING PRESIDENT pro tem-
pore. Is there objection to the request of
the Senator from New York?

Mr. GRIFFIN. Mr. President, reserv-
ing the right to object, it is my under-
standing, if I may make an inquiry of
the disinguished Senator from New York,
the sponsor of this resolution, as to the
parliamentary situation which he is pur-
suing, the way for him to get this on the
calendar is to ask for unanimous con-
sent that it be considered immediately.
I do not think he really expected that it
would be considered immediately today,
and it is within the framework of his
plans that it be put on the calendar and
held over until next week.

Mr. JAVITS. Mr. President, may I say
to the Senator that I would have been
disappointed if this had not happened. It
would not be my plan that we consider
it today. I intend to make no comment
of any kind on the resolution today ex-
cept to ask that the clerk read the names
of the cosponsors. I expect that it will be
held on the calendar until Monday. We
will then have both leaders here, and, at
their disposition, it can either be dis-
cussed and considered if they wish then,
or it can go on the calendar and be dis-
cussed and considered at an appropriate
time.

Mr. GRIFFIN. Mr. President, I have
not had any opportunity to consider the
merits of the resolution. From listening
to the wording of it for the first time, I
think that the idea of the Senator to do
something in the area of providing a
more orderly procedure for declassifying
or considering the subject of classifica-
tion of documents is needed. However,
in order to accommodate the situation,
and because someone has to make an
objection and I happen to be the leader
on the floor, I object.

Mr. JAVITS. Mr. President, if I may
be recognized, I appreciate that very
much. That is exactly what I wanted to
see occur. I am grateful to the Senator
for his accommodating us in this way. I
wish to make it clear myself that I in no
way consider this an indication of the
Senator’s opinion as to what ought to be
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done on this or any other similar legisla-
tion.

Mr. President, I ask unanimous con-
sent that the clerk read the names of
the cosponsors on the resolution.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.
The clerk will state the names of the co-
Sponsors.

The second assistant legislative clerk
read as follows:

The Senator from New York (Mr. JAvITs)
submits a resolution for himself, the Senator
from Massachusetts (Mr. BrookE), the Sen-
ator from West Virginia (Mr. RoBerT C.
Byrp), the Senator from Florida (Mr.
CHiLes), the Senator from Idaho (Mr,
CauUrcH), the Senator from Kentucky (Mr.
CooPER), the Senator from California (Mr.
CraNnsTON), the Senator from Arkansas (Mr,
FULBRIGHT), the Senator from Oregon (Mr,
HatFiELp), the Senator from Iowa (Mr.
HucHEs), the Senator from Maryland (Mr.
MaTHIAS), the Senator from West Virginia
(Mr. RawxporpH), and the BSenator from
Illinois (Mr. STEVENSON).

Mr. JAVITS. Mr. President, I ask
unanimous consent that an analysis of
the law relating to the confidentiality of
documents prepared under the auspices
of the Foreign Relations Committee may
be made part of my remarks together
with a compilation of basic documents
on security classification of information
from the Library of Congress.

There being no objection, the analysis
and compilation were ordered to be
printed in the REcorp, as follows:
SECURITY CLASSIFICATION AS A PROBLEM IN

THE CoONGRESSIONAL RoLE IN FOREIGN

PoLicy

PREFACE

The controversy generated by the Penta-
gon Papers is the most recent manifesta-
tion of the subterfuge which has under-
mined popular confidence in our leaders and
in our institutions. The U-2 incident of
1960, the Bay of Pigs affalr, the Dominican
intervention, and the Executive branch’s
misrepresentations concerning the war in
Southeast Asia have all contributed to the
skepticism of the general public towards the
actions and policles of our Government. Ex-
cessive secrecy tends to perpetuate mistaken
policies, and undermines the democratic
principles upon which this country was
founded, For this reason, I requested a
study by the Congressional Research Service
of the Library of Congress of the security
classification procedure and the problem it
presents to Congress in the performance of
its Constitutional role. I believe that this
memorandum will be of interest to both my
colleagues and to the general public.

The memorandum was prepared by the
Foreign Affairs Division of the Congressional
Research Service, to which I express my
appreciation.

J. W. FoLsricHT, Chairman.

I. INTRODUCTION

Security classification in this paper means
the formal process in the Executive Branch of
limiting access to or restricting distribution
of information on the grounds of natlonal
security. The purpose of this paper is to
survey the security classification process to
determine how it affects the work of Con-
gress on forelgn policy and to explore pro-
posals for changing the process. It does not
deal with the related problems of loyalty or
censorship, and it attempts to differentiate
the problem of security classification from
the problem of executive privilege, that is
the withholding of either classified or un-
classified information from Congress by the
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Executive Branch on the grounds that it is
the right of the President to do so.

First, as background for considering pro-
posed changes, the study outlines the origin
of the system, the legislation and regulations
on which the Executive Branch bases its
process of classification, and present practice,
Second, it-discusses the access of Congress
to classified Information and the relation-
ship of classified information to the role of
Congress in making forelgn policy. Finally,
it explores proposals for changing the pres-
ent classification system.

Secrecy has been a factor in making forelgn
policy since the first days of the nation’s
history. At the Constitutional Convention
the bellef that negotiations with other coun-
tries might require secrecy was a major ele-
ment in vesting the treaty power in the
President and the Senate rather than in the
entire Congress. Similarly, military secrecy in
time of war is a long-standing practice. It is
only in the period since the Second World
War, however, that the problem of classified
information has grown to its present dimen-
slons. More formalized procedures, the
greater United States involvement in world
affairs, the concept of an all-pervading threat
from the Soviet Union and other Communist
countries, the growing size of the govern-
ment, and vastly increasing amounts of in-
formation have all contributed to a tremen-
dous increase in the amount of information
treated as secret.

Classification practice today is based pri-
marily on Executive Order 10501 and the
manner in which it is interpreted and carried
out throughout the Executive Branch. Al-
though there is no legislation establishing a
classification system, during the first ten
post-war years Congress in effect cooperated
or at least acquiesced in the Executive
EBranch's establishment of a classification
system through such legislation as the
Atomic Energy Act of 1946, the National Se-
curity Act of 1947, and the Internal Security
Act of 1950. Since 19565, however, Congress
has moved in the direction of preventing
excessive withholding of information through
amendment of some of the statutes which
were being used to justify the classification
system. Nevertheless the dimension of the
problem of classified information dces not
appear to have been significantly reduced.
There is general agreement that the quan-
tity of classified information and documents
remains huge and includes many documents
which should no longer be classified. More-
over, many observers would say that much
information never should have been classi-
fled in the first place.

There are two main ways in which the se-
curity classification of information affects
the work of Congress in the foreign affairs
field, First, it limits the kind and amount
of information which Congress receives. Sec-
ond, it circumscribes what Congress can do
with information which it does receive, es-
pecially what it can pass on to the public
to explain its position.

Members of Congress can frequently ob-
tain classified information upon request. If
requested information is withheld, it appar-
ently is ultimately done so on the grounds
of executive privilege rather than on the
grounds that it is classified. However, the
classification of information does pre-
vent Congress from making it public. More-
over, it may prevent Congress from knowing
that it exists and hence requesting it. Classi-
fication leaves the Executive Branch in fuller
control over what information it will provide
both Congress and the public since it bars
journalists and scholars from access unless
the Executive Branch wants to make it avail-
able (or “leak” it) to them.

Many of the proposals relating to the classi-
fication problem aim at cutting down the
amount of classified information or making
certain that Information which would not

Footnotes at end of article.
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jeopardize national security is not classified.
Action in this direction might reduce the fre-
quency of instances in which Information in
the foreign affairs field cannot be obtalned
even when It is unlikely that the information
could in any way jeopardize the national se-
curity if it were made public. The problem
for Congress in the forelgn affairs fleld, how-
ever, goes beyond reducing unnecessary clas-
sification. It involves finding a way for Con-
gress to make certain that it receives the full
information necessary for exercising its war
and forelgn policy powers, including infor-
mation which most people would agree should
be kept secret from potential enemies. It may
also involve finding a way for Congress to
share in determining what information is
classified and thus kept secret from the Amer-
ican people.

II, THE ORIGIN AND LEGAL BASIS OF FRESENT

CLASSIFICATION PROCEDURES
A. Origin

Secrecy has been practiced to some degreg
in diplomatic and military affairs throughout
the nation’s history. For example, in 1780
President Washington presented to the Sen-
ate for its approval a secret article to be in-
serted in a treaty with the Creek Indians?® A
formal and extensive classification system to
keep certain information secret for purposes
of national security did not develop until
much later, however. According to one au-
thority, “Measures and practices for the pro=
tection of official information in general long
served to protect any defense Information
that needed protection without there having
to be any clear distinction between defense
information and other official information re-
quiring protection."” s

The use of markings such as “Confiden-
tial,” “Secret,” or “Private” on communica-
tions from military and naval or other pub-
lic officials “can be traced back almost con-
tinuously into the War of 1812."” ¢+ However,
the roots of the present classification system
appear to be found around the time of the
First World War. A General Order of the War
Department dated February 16, 1912, estab-
lished a system for the protection of informa-
tion relating to submarine mine projects,
land defense plans, maps and charts showing
locations of defense elements and the char-
acter of the armament, and data on numbers
of guns and the supply of ammunition, al-
though it prescribed no particular mark-
ings® A General Order from the General
Headquarters of the American Expeditionary
Force dated November 21, 1917, established
the classifications of “Confidential,” “Secret,”
and “For Official Circulation Only."*

The classification system established dur-
ing the First World War was continued after
the war was over. Army Regulation 330-5 of
1921 stated:

“A document will be marked “Secret” only
when the information it contains is of great
importance and when the safeguarding of
that information from actual or potential
enemies is of prime necessity.

* *® * L] -

“A document will be marked “Confidential”
when it is of less importance and of less secret
8 nature than one requiring the mark of
“Secret” but which must, nevertheless, be
guarded from hostile or indiscreet persons.

* L » * *

“A document will be marked “For official
use only” when it contains information
which is not to be communicated to the pub-
lic or to the press but which may be com-
municated to any persons known to be in
the service of the United States whose duty
it concerns, or to persons of undoubted loyal-
ty and discretion who are cooperating with
Government work.””

In a 1935 revision the term “Restricted”
was Introduced as a fourth category, to be
used when a document contalned Informa-
tion regarding research work on the design,
test, production, or use of a unit of military
equipment or a component thereof which
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was to be kept secret. It also emerged in 1935
that documents on projects with restricted
status were to be marked:

“Restricted; Notice—This document con-
tains information affecting the national de-
fense of the United States within the mean-
ing of the Espionage Act (U.S.C. 50:31, 32).
The transmission of this document or the
revelation of its contents in any manner to
any unauthorized person is prohibited.” ®

Executive Order No. 8381 issued March 22,
1940, by President Roosevelt, entitled “De-
fining Certaln Military and Naval Installa-
tlons and Equipment” gave recognition to
the military classification system. In this or-
der he cited as authority the act of Janu-
ary 12, 1938 (Sec. 795(a) of Title 18, part of
the Esplonage laws) which stated:

“Whenever, in the interests of national
defense, the President defines certain vital
military and naval installations or equipment
as requiring protection against the general
dissemination of information thereto, it shall
be unlawful to make any photograph, sketch,
picture, drawing, map, Or graphical repre-
sentation of such vital military and naval
installation or equipment without first ob-
taining permission of the commanding of-
ficer, . .0

In defining the installations or equipment
requiring protection against the dissemina-
tion of information concerning them, the
President named as one criterion the classi-
fication as “secret,” “confidential,” or “re-
stricted” under the direction of either the

of War or the Secretary of the
Navy. In addifion to military or naval in-
stallations, weapons, and equipment so clas-
sified or marked, Included in the definition
were:

“All official military or naval books, pam-
phlets, documents, reports, maps, charts,
plans, designs, models, drawing, photo-
graphs, contracts, or specifications, which
are now marked under the authority or at
the direction of the Secretary of War or the
Secretary of the Navy as “secret,” “confi-
dential,” or “restricted,” and all such articles
or equipment which may hereafter be s0
marked with the approval or at the direction
of the President.” ®

That Executive Order was superceded by
Executive Order 10104 issued by President
Truman February 1, 1950. In addition to the
three designations previously mentioned, the
new Executive Order referred for the first
time to “top secret,” although this designa-
tion had been In use some years earlier. In
place of the Secretary of War and the Sec-
retary of the Navy, Executive Order 10104 de-
scribed the President. the Secretary of De-
fense, the Secretary of the Army, the Secre-
tary of the Navy, and the Secretary of the
Alr Force as being authorized to classify or
direct to be classified the designated informa-
tion.nt

On September 24, 1951, President Truman
{ssued an executive order which officially ex-
tended the classification system to non-
military agencles and to “security informa-
tion—" Executive Order 10290, “Prescribing
Regulations Establishing Minimum Stand-
ards for the Classification, Transmission, and

, by Departments and Agencies of
the Executive Branch, of Official Information
Which Requires Safeguarding in the Interest
of the Security of the United States."” It per-
mitted any department or agency of the Ex-
ecutive Branch to classify and define “clas-
sified security information” to mean “official
information the safeguarding of which is
necessary in the interest of national security,
and which is classified for such purposes by
appropriate classifying authority.” *

President Eisenhower replaced Executive
Order 10200 with Executive Order 10501.
“Safeguarding Official Information,” on No-
vember 9, 1953, It narrowed the number of
agencies authorized to classify and redefined

Footnotes at end of article.
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the usage of the various security labels. Ex-
ecutive Order 10501, which will be described
later, and its revisions, form the basis for the
present system of classification of informa-
tion.

B. Legal basis

Executive Order 10501 does not.clalm to be
authorized by a specific statute. Unlike Exec-
utive Order 10104, “Definitions of Vital Mili-
tary and Naval Installations and Equipment,”
which is linked to a specific provision of the
statutes, Executive Order 10601 contains in
its preface as to authority only the general
statement, “Now, therefore, by virtue of the
authority vested in me by the Constitution
and statutes, and as President of the United
States, and deeming such action necessary in
the best interests of the national security, it
is hereby ordered as follows. . . .” The Ex-
ecutive Branch apparently relles primarily
on implied constitutional powers of the
President and statutes which it claims afford
a basis on which to justify the issuance of
Executive Order 10501, acknowledging that
there is no specific statutory authority for it.
In 1970 when the Senate Foreign Relations
Committee inquired of the State Department
about the legal basis for the President's
issuance of Executive Order 10501, the Legal
Adviser of the State Department, John R.
Stevenson, with the approval of the Depart-
ment of Justice, referred to the Report of
the Commission on Government Security of
1957 for & statement of the legal basis.}® That
Commission cited provisions of the Constitu-
tion and stated: “While there is no specific
statutory authority for such an order or Ex-
ecutive Order 105601, varlous statutes do af-
ford a basis upon which to justify the issu-
ance of the order.*

1. Constitutional Provisions

The three constitutional provisions cited
by the Commission are in article II on the
Executive Branch: Section 1, “The executive
power shall be vested in a President of the
United States of America”; section 2, “The
President shall be Commander in Chief of
the Army and Navy of the United States”;
and section 3, “. . . he shall take care that
the laws be faithfully executed.” The Com-
mission said:

“When these provisions are considered in
light of the existing Presidential authority to
appoint and remove executive officers direct-
1y responsible to him, there is demonstrated
the broad Presidential supervisory and regu-
latory authority over the internal operations
of the executive branch. By Issuing the
proper Executive or administrative order he
exercises this power of direction and super-
vision over his subordinates in the discharge
of their duties. He thus “takes care” that the
laws are being faithfully executed by those
acting in his behalf; and in the instant case
the pertinent laws would involve espionage,
sabotage, and related statutes, should such
Presidential authority not be predicated
upon statutory authority or direction.”

The 1957 Commission report did not ex-
plcitly spell out the right of Congress to
make laws affecting the classification system.
However, recognition of this right was im-
plicit in the Commission’s conclusion that
“in the absence of any law to the contrary,
there is an adequate constitutional and
statutory basis upon which to predicate the
Presidential authority to issue Executive
Order 10501,” ** and in the citation of various
statutes as affording a basis upon which to
justify the issuance of the order.

Among the provisions of Article I of the
Constitution which might be cited as giving
Congress powers to legislate in this fleld
would be the following: Section 1, “All legis-
lative powers herein granted shall be vested
in a Congress of the United States .. ;"
Sectlon 8, “The Congress shall have power
to . . . provide for the common defense and
general welfare of the United States; . . . to
make rules for the government and regula-
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tion of the land and naval forces; ... and
to make all laws which shall be necessary and
proper for carrying into execution the fore-
golng powers, and all other powers vested by
this Constitution in the Government of the
United States, or in any Department or Of-
ficer thereof.”

2. “Housekeeping” Act Prior to 1958
Amendment

Prior to 1958, 5 US.C. 22, now § US.C.
301, sometimes called the “Housekeeping”
act, was frequently cited as justifying a sys-
tem for withholding information on the
basis of a security classilcation system. This
was the first and earliest statute cited by
the 1957 commission as at that time pro-
viding a basis for Executive Order 10501.
This statute had been enacted in 1789 with
the process of providing the authority for
government officials to set up offices and file
documents.)” As early as 1877 and numerous
times since then Section 22 of Title 5 of the
U.S. code had been cited as authority to re-
fuse information sought from the govern-
ment.'s However, In 1968 the housekeeping
statute was amended by P.L. 85-619 to specify
that it did “not authorize withholding infor-
mation from the public or 1imiting the avail-
ability of records to the public.” The Depart-
ment of State 1970 memorandum pointed
out that since the 1958 amendment this
statute was no longer relevant to the justi-
fication of classification. It is mentioned in
this report as a matter of historical interest
and to note the legislation of 1951 specify-
ing that it should not be used as authority
for withholding information.

3. Esplonage Laws

Perhaps the statutes now most frequently
cited for justification of the security classi-
fication of information are the esplonage
laws generally. The 1957 Commission cited
the esplonage laws second only to the house-
keeping statute discussed above. It sald:

“The esplonage laws have imposed upon
the President a study to make determinations
respecting the dissemination of informaton
having & relationship to the national de-
fense. For example, 18 U.8.C. 796(a) pro-
vides that “Whenever in the interests of na-
tional defense, the President defines certain
vital military and naval installations or
equipment as requiring protection against
the general dissemination of information
relative thereto, it shall be unlawful to make
any photograph, sketch, picture. . . . ete.”
Proceeding under this statute the President
issued Executive Order 10104 which covers
information classified by the agencies of the
military establishments.

“In 18 U.8.C. T98 there is specific reference
to the unauthorized disclosure of ‘classified
information' pertaining to the cryptographic
and communication systems and facilities.
Furthermore, the term ‘classified informa-
tion' is defined as information which for
reasons of national security has been spe-
cifically designated by the proper govern-
ment agency for limited or restrictive dis-
semination or distribution.'

It might be questioned whether the first
provision mentioned above is a basis on
which to issue an executive order covering
classificatlon by non-defense agencies since
it relates to information pertaining to vital
military and naval installations and has
already been used to justify Executive Order
10104 on military information classified by
the military departments.

The second provision mentioned, section
798, does refer to classified information, thus
acknowledging its existence. However, it pro-
vides penalties only for actions relating to
communications intelligence and cryptog-
raphy, specifylng four specific categorles of
classified information: (1) concerning the
nature or preparation of codes; (2) concern-
ing the apparatus used for cryptographic or
communication intelligence p ;s (3)
concerning the communication intelligence
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activities: or (4) obtained by the process of
communication intelligence from the for-
eign government, with knowledge that it was
so obtained. Moreover, this section which
was added by Public Law 248 of October 31,
1951, makes it clear that its objective is to
prevent the use of classified information re-
lating to communication intelligence activi-
ties in a manner prejudicial to the safety of
the United States, and not to prevent con-
gressional access to it. Sec. 798(c) states:

“Nothing in thig section shall prohibit the
furnishing, upon lawful demand, of infor-
mation to any regularly constituted com-
mittee of the Senate or House of Represent-
atives of the United States of America, or
joint committee thereof.” ®

Executive Order 10501 itself does not refer
to Section 795 or 798 but instead refers to
Sections 798 and 794 of Title 18 U.5.C. Sec-
tion 5(]) of Executive Order 10501 states that
when classified material affecting defense is
furnished to persons outside the executive
branch, the material should carry the state-
ment, whenever practicable, “This material
contains information affecting the national
defense of the United States within the
meaning of the espionage laws, Title 18,
U.S.C., Sections 793 and 794, the transmis-
sion or revelation of which In any manner to
an unauthorized person is prohibited by
law.” 2

Section 793, “Gathering, transmitting or
losing defense information,” provides penal-
ties of a fine or imprisonment for (a) going
into defense installations or in other ways
obtalning information “respecting the na-
tional defense with intent or reason to believe
that the information is to be used to the in-
jury of the United States, or to the advantage
of any foreign nation™; (b) copying or ob-
taining sketches, documents, or anything
connected with the national defense; (c) re-
ceiving or obtaining from any source any
document, writing, or anything connected
with the national defense, knowing that it
has been obtained contrary to the provisions
of that chapter of law; (d) willfully trans-
mitting to a person not entitled to receive it
a document, etc., which a person either law-
fully or without authorization possesses and
has reason to believe could be used to the in-
jury of the United States or the advantage
of a foreign nation; or (e) when entrusted
with any document or information relating to
the national defense “through gross negli-
gence” permitting it to be removed from its
proper place “or to be lost, stolen, abstracted,
or destroyed” or failing to report such loss,
theft, abstraction, or destruction,

Section 794 provides for imprisonment or
the death penalty for (a) communicating or
transmitting a document or information re-
lating to the national defense to any foreign
government, faction, citizen, etc. “"with intent
or reason to believe that it is to be msed to
the injury of the United States or to the ad-
vantage of a foreign nation™; or (b) “in time
of war, with intent that the same shall be
communicated to the enemy,” collecting,
publishing, communicating, or attempting to
elicit any information with respect to the
movement, numbers, or disposition of armed
forces, ships, aircraft, or war materials or
military operation plans or defenses “or any
other information relating to the public de-
fense, which might be useful to the enemy."”
In 1953 the provisions of this section in addi-
tion to coming into effect in time of war were
extended to remain “in full force and effect
until six months after the termination of the
national emergency proclaimed by the Presi-
dent on December 16, 1950 or such earlier
date as may be prescribed by concurrent reso-
lution of the Congress.” =

The espionage laws may make it sensible
to have some kind of system for marking in-
formation which it would be a crime to
transmit, but history does not indicate that
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the classification system developed directly
from the Espionage Act of 1917 or that the
Espionage Act was intended to authorize
such a system. One student of the history of
classification has cbserved:

“There ls no indication at this time [In
1917] that difficulties could arise in enforc-
ing the Esplonage Act if official information
relating to the national defense was not
marked as such, insofar as it was intended to
be protected from unauthorized dissemina-
tion. Violation of the first three subsections
of Section I, Title I, of the act depended
upon intent, but violation of the other two
subsections depended in the one case on
material relating to the national defense
having been turned over to someone “not
entitled to receive it” and in the other case
on such material having been lost or com-
promised through “gross negligence.” Since
the expression “relating to the national de-
fens=" was nowhere defined, the possibility
of the public being permitted to have any
knowledge whatever relating to the national
defense, even the fact that Congress has
passed certain legislation relating thereto,
depended on application of the expressions
“not entitled to receive It"” and “gross neg-
ligence.”

“In any prosecution for violation of either
of the last two subsections the burden of
proving that one or the other key expressions
had application in the case would rest on
the prosecution, and proof would be difficult
unless clear evidence could be adduced that
authority had communicated its intention
that the specific material involved should be
protected or unless that material was of
such & nature that common sense would
indicate that it should be protected. For
purposes of administering these two subsec-
tlons of the Esplonage Act the marking of
defense information that is to be protected is
almost essential, and its marking can also
be of great assistance for purposes of ad-
ministering the preceding three subsections.

"It would be logical to suppose that the
markings of defense information began out
of the legal necessities for administering the
Esplonage Act, but the indications are that
such was not the case. The establishment of
three grades of officlal information to be
protected by markings was apparently some-
thing copied from the AEJF. which had
borrowed the use of such markings from the
French and British."” =

It apparently was not until 1935 that the
link between classification and the esplonage
act was made. Then, under the army regula-
tlon of February 12, 1935, it was specified that
material on projects with restricted status
would be marked: “Restricted: Notice—this
document contains information affecting the
national defense of the United States within
the meaning of the Espionage Act (U.S.C.
50:31, 32). The transmission of this docu-
ment or the revelation of its contents in any
manner to any unauthorized person is pro-
hibited.” %

4. National Security Act

The 1857 Commission on Government
Security report, referred to by the State
Department in 1970 as citing the legal basis
for a classification system, described the Na-
tional Security Act of 18947 as the “most
significant legislation, which set into motion
the current ‘document classification pro-
grams.” It sald:

“The most significant legislation, which
set into motion the current document clas-
sification program, was enacted in 1947, when
the Congress passed the National Security
Act in order to provide an adequate and
comprehensive program designed to protect
the future security of our country. To ac-
complish this avowed purpose the act pro-
vided for the creation of a Natlonal Security
Council within the executive branch sub-
Jject to Presidential direction. Its job is to
consider and to make appropriate recom-
mendations to the President. Within the
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framework of this program, the Interdepart-
mental Committee on Internal Security
(ICIS) came into being, and the activity of
this committee was responsible for the issu-
ance in 1951 of Executive Order 10200, which
established the original document classifica-
tion program. Thus it would appear that a
document classification program 1is within
the scope of the activities sought to be co-
ordinated by the National Security Act of
1947, and that the issuance of an appropriate
Executive order establishing such a program
is consistent with the policy of the act."®

As has been pointed out, the roots of clas-
sification systems within individual Depart-
ments go back many years before the Na-
tional Security Act was passed. However, ef-
forts made after the National Security Act
appear to have led to the new government-
wide directive on classification which was
embodied in Executive Order 10290, Coordina-
tion of classification systems in the military
department had already been provided to
some degree In Executive Order 8381 which
was superseded by Executive Order 10104.

The Commission on Government Security
contended that the National Becurity Act
“set Into motion” the current classification
program; that the classification program *is
within the scope of the activities sought to
be coordinated by the National Security Act
of 1947""; and that ““the issuance of an appro-
priate Executive order establishing such
a program is consistent with the policy
of the act.”= It did not contend that
the National Security Act actually authorized
the system.

One suthorization which was made by the
National Security Act s pertinent, however.
After establishing the Central Intelligence
Agency and giving it the purpose of coordi-
nating intelligence activities, the National
Security Act provided that the Director of
Central Intelligence “shall be responsible for
protecting intelligence sources and methods
from unauthorized disclosure.” # This would
appear to provide adequate authorization for
a system of protection of certain types of
information, namely intelligence sources and
methods.

b. Internal Security Act

The final statute cited by the 1957 Com-
mission on Government Security under the
assertion that “varlous statutes do afford a
basis upon which to justify the lssuance” of
Executive Order 10501 was the Internal Se-
curity Act of 1850. The Commission report
stated:

“Prior to issuance of Executive Order 10290,
Congress had apparently recognized the
existing Presidential authority to classify in-
formation within the executive branch when
it passed the Internal Security Act of 1850.
Contained therein were provisions defining
two new criminal offenses involving classi-
fied information.

“Section 4(b) of the act makes it a crime
for any Federal officer or employee to give
security information classified by the Presl-
dent, or by the head of any department,
agency, or corporation with the approval of
the President, to any foreign agent or mem-
ber of a Communist organization, and section
4(c) makes it a crime for any foreign agent
or member of a Communist organization to
receive such classified security information
from a Federal employee.” =

Section 4(b) of the Internal Security Act
states:

“It shall be unlawful for any officer or em-
ployee of the United States or of any depart-
ment or agency thereof, or of any corpora-
tion the stock of which is owned in whole or
in major part by the United States or any
department or agency thereof, to com-
municate In any manner or by any means,
to any other person whom such officer or em-
ployee knows or has reason to belleve to be
an agent or representative of any foreign
government or an officer or member of any
Communist organization as defined in para-
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graph (5) of section 782 of this title, any
information of a kind which shall have been
classified by the President (or by the head
of any such department, agency, or corpora-
tion with the approval of the President) as
affecting the security of the United States,
knowing or having reason to know that such
information has been so classified, unless
such officer or employee shall have been
specifically authorized by the President, or
by the head of the department, agency, or
corporation by which this officer or employee
is employed, to make such disclosure of such
information." =

This provision of the Internal Security
Act appears to come the closest to sanction-
ing a system for the classification of infor-
mation *“as affecting the security of the
United States” rather than the narrower con-
cept of “relating to the national defense™ or
the still narrower categories of cryptographic
or intelligence information.

There has been one case in which a for-
eign service officer convicted under this pro-
vision appealed his case and the Court of
Appeals, in affirming the verdict, held that
under the statute and Executive Order 10501
an Ambassador did have authority to clas-
sify foreign service dispatches and the dis-
patches as classified and certified by him were
within the scope of the statute. Moreover, it
held that in prosecution cf the officer for
communication of classified information to a
foreign government, the government was not
required to prove that the documents in-
volved were properly classified “as affecting
the security of the United States,” ®

6. Atomic Energy Act

In addition to the above statutes listed by
the 1957 Commission on Government Secu-
rity, the Department of State memorandum
of 1970 sald “there are other statutory pro-
visions that contemplate and assume a sys-
tem of classification of information.” # The
first example it cites is sectlon 142 of the
Atomic Energy Act of 1954 (42 U.8.C. section
2162(c). The entire Chapter 12 of the act
(Sections 141 through 146) is on the control
of information with section 142 providing for
the classification and declassification of “Re-
stricted Data.”

“Restricted Data" is defined in the Atomic
Energy Act as follows:

“The term ‘Restricted Data’ means all data
concerning (1) design, manufacture, or uti-
lization of atomic weapons; (2) the produc-
tion of special nuclear material; or (3) the
use of special nuclear material in the pro-
duction of energy, but shall not include data
declassified or removed from the Restricted
Data category pursuant to section 143, =

Section 142 requires that the Atomic
Energy Commission from time to time de-
termine the data within the definition of
Restricted Data which can be published
“without undue risk to the common defense
and security and shall thereupon cause such
data to be declassified and removed from the
category of Restricted Data.”

With “Restricted Data” so defined as to
include all data in certain categories, Sec.
142 proceeds on the assumption that all in-
formation in these categories is classified
“Restricted Data" and is concerned mainly
with setting up procedures for declassifying
information in these categories. It requires
that the Atomic Energy Commission from
time to time determine the data within the
definition of Restricted Data which can be
published “‘without undue risk to the com-
mon defense and security and shall there-
upon cause such data to be declassified and
removed from the category of Restricted
Data.” It provides that in the case of Re-
stricted Data which the Commission deter-
mines jointly with the Department of De-
fense to be related primarily to the military
utilization of atomic weapons, the determi-
nation that it could be published is to be
made jointly by the Commission and the
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Department of Defense, with the President
deciding in case of disagreement.

In Section 142 the Atomic Energy Act also
recognizes the existence of “defense informa-
tion"” and intelligence information. Giving
recognition to “defense information" Sec-
tion 142d states:

“The Commission shall remove from the
Restricted Data category such data as the
Commission and the Department of Defense
jointly determine relates primarily to the
military utllizatlon of atomic weapons and
which the Commission and Department of
Defense jointly determine can be adequately
safeguarded as defense information: Pro-
vided, however, That no such data so re-
moved from the Restricted Data category
shall be transmitted or otherwise made avail-
able to any nation or regional defense orga-
nization, while such data remains defense
information, except pursuant to an agree-
ment for cooperation entered into in accord-
ance with subsection 144b.” =

Giving recognition to intelligence informa-
tion and its treatment as “defense informa-
tlon"” Section 142e. states:

“The Commission shall remove from the
Restricted Data category such information
concerning the atomic energy programs of
other nations as the Commission and the
Director of Central Intelligence jointly deter-
mine to be necessary to carry out the provi-
slons of section 102 (d) of the National Secu-
rity Act of 1947, as amended, and can be ade-
quately safeguarded as defense informa-
tion,” M

The act provided a channel for transmit-
ting Information to Congress rather than a
barrier, however, It established the Joint
Committee on Atomic Energy (sec. 201), re-
quired that the Atomic Energy Commission
and the Department of Defense keep the
Joint Committee fully and currently in-
formed on matters relating to development
and application of atomic energy and re-
quired that any government agency furnish
any information requested by the Joint Com-
mittee relating to its responsibilities in the
field of atomic energy (sec. 202), and author-
ized the Joint Committee to “classify infor-
mation originating within the committee in
accordance with standards used generally by
the executive branch for classifying Re-
;El;;lcted Data or defense information” (sec.

).

7. Freedom of Information Act Amending the
Administrative Procedure Act

The second example the 1970 State De-
partment memorandum cited of a statutory
provision which assumed a system of classi-
fication was the Freedom of Information Act
(P.L. 89-487, approved July 4, 1966). The
Freedom of Information Act was an amend-
ment and rewriting of Section 3 of the Ad-
ministrative Procedure Act which had been
passed in 1946, Both the original act and
the amendment dealt with disclosure of in-
formation by Federal agencies, requiring
them to publish procedures in the Federal
Reglster and make avallable to the public
final opinions, staff manuals and instruc-
tions, and statements of policy.

However the 1946 provisions had permit-
ted material “required for good cause to be
held confidential” to be withheld from dis-
closure. This had provided a loophole which
Congress attempted to close in the 1966
Freedom of Information by exempting from
its provision only nine specific kinds of in-
formation. The first of these exceptions was
for matters “specifically required by Execu-
tive order to be kept secret in the interest
of the national defense or foreign policy.”
Accordingly, although the Freedom of In-
formation Act was designed to make more
government information available, it did not
apply to classified information and even
could be used, as it was by the State Depart-
ment in 1970, as an example of a statutory
provision that contemplated and assumed
a system of security classification.
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While the exceptions in the Freedom of
Information Act may permit withholding in-
formation from the public on grounds that
it needs to be held secret in the interest of
national defense and foreign policy, how-
ever, they clearly do not apply to Congress.
Section 3(f) states:

(f) Limitation of Exemptions—

“Nothing in this section authorizes with-
holding of information or limiting the avail-
ability of records to the public except as
specifically stated in this section, nor shall
this section be authority to withhold infor-
mation from Congress."” =

8. Legislation on Foreign Relations

The Department of State 1970 memoran-
dum did not mention any other legislation
on foreign relations. However, there are
some provisions in legislation directly re-
lating to foreign affairs which also might be
sald to assume a system of classification or in
effect sanction the withholding of some in-
formatlion of the grounds of national security.

One example is the Foreign Assistance Act
of 1961, as amended. Section 634 (b) provides
that in the annual report on operations re-
quired and in response to requests from
Members of Congress or the public the Presi-
dent shall “make public all information con-
cerning operations under this Act not deemed
by him to be incompatible with the security
of the United States.” This section would
provide a basis for the President not to make
public certain information concerning aid
operations. The next section, 634 (c), in effect
limits any material which might be withheld
from Congress to that which the President
certifies he has forbidden furnishing with
his reasons for doing so. Otherwise, funds
are to be cut off if information or documents
are not furnished by thirty-five days after a
written request has been made by the Gen-
eral Accounting Office or by a congressional
committee considering legislation or appro-
priations for the program.

Section 414 on munitions control of the
Mutual Security Act of 1954, as amended,
authorized the President to control the ex-
port and import of arms and technical data
relating thereto. It also authorized him “to
designate those articles which shall be con-
sidered as arms, ammunition, and implements
of war, including technical data relating
thereto, for the purposes of this section.”

The Arms Control and Disarmament Act of
1961, as amended, assumes a system of classl-
fication in Sec. 45 on Security Requirements.
Section 45 (a) provides for investigations of
all employees and states:

“No person shall be permitted to enter on
duty as such as officer, employee, consultant,
or member of advisory committee or board,
or pursuant to any such detail, and no con-
tractor or subcontractor, or officer or employee
thereof shall be permitted to have access to
any classified information, until he shall have
been investigated in accordance with this
subsection. . . .”

Sectlon 45(b) states:

“ . .. The Director may also grant access
for information classified no higher than
“confidential” to contractors or subcontrac-
tors and their officers and employees, actual
or prospective, on the basis of reports on less
than full-field investigations: Provided, That
such investigations shall each include a cur-
rent national agency check.”

Section 45 (c) discusses access to Restricted
Data under the Atomic Energy Commission.

Through legislation such as this Congress
has on occasion given recognition to the
classification system although it has made
no overall attempt to regulate it. To this ex-
tent it has sanctioned keeping information
secret in the interest of national defense or
foreign policy. At the same time, however, on
a number of occasions (particularly the “dis-
closure of classified information” legislation
relating to cryptographic Intelligence passed
in 1951, and the Freedom of Information Act
of 1966), Congress has made clear its inten-
tion that provisions to keep security infor-
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mation secret were not to constitute author-
ity to withhold information from Congress.

IIT, THE CLASSIFICATION SYSTEM IN PRACTICE—
EXECUTIVE ORDER 10501 AND AGENCY REGULA~
TIONS

A. Handling defense information
Executive Order 10501 of December 15,

1953, “Safeguarding Official Information in
the Interests of the Defense of the United
Btates,” is the basic regulation describing
the security classification system to be ap-
plied to information bearing on the defense
of the United States. The order, as subse-
gently amended, is quite comprehensive, set-
ting forth guidelines for such matters as (1)
material to be classified and categories of
classification (i.e., Top Becret, Secret, etc.),
(2) agencles and officials authorized to clas-
sify, (3) use of classification, (4) handling,
marking, transmittal and destruction of clas-
sified material, (6) downgrading and declas-
sifying, (6) access to classified material for
historical research, and (7) enforcement
procedures. For the purposes of this paper, it
may be useful to look into some of these
points more closely.

1. Categories of Classified Material

Bection 1 of the order provides that “offi-
cial Information which requires protection
in the interests of national defense shall
be limited to three categories of classifica-
tion, which in descending order of impor-
tance shall carry one of the following desig-
nations: Top Secret, Secret, or Confidential.
No other designation shall be used to classify
defense information, including military in-
formation, as requiring protection in the
interests of national defense, except as ex-
pressly provided by statute ™

These three categories are defined as fol-
lows:

(a) Top Secret—Material the defense as-
pect of which is paramount and requiring
the highest degree of protection. Unauthor-
ized disclosure could result in “exception-
ally grave damage to the Nation, such as
leading to a definite break in diplomatic
relations affecting the defense of the United
States, an armed attack against the United
States or its allies, a war, or the compromise
of military or defense plans, or intelligence
operations, or sclentific or technological de-
velopments vital to the national defense.”

(b) Secret.—"Material the unauthorized
disclosure of which could result in serious
damage to the Nation, such as jeopardizing
the international relations of the United
States, endangering the effectiveness of a
program or policy of vital importance to the
national defense, or compromising important
military or defense plans, scientific or tech-
nological developments important to national
defense or information revealing important
intelligence operations.”

(c) Confidential —"Material the author-
ized disclosure of which could be prejudicial
to the defense Interests of the Nation.”

2. Authority to Classify

The order specifies over thirty federal de-
partments and agencies, such as State,* De-
fense, CIA, etc., “having primary respon-
sibility for matters pertaining to national
defense” in which the authority to classify
may be delegated to such responsible officers
or employees as the principal officer may
designate. However, “such authority to clas-
sify shall be limited as severely as is con-
sistent with the orderly and expeditious
transaction of government business.”

The order also names several other depart-
ments, such as Interior, Agriculture, and
HEW, whose concern with national defense
matters is “partial” rather than primary. In
these cases, “the authority for original clas-
sification of Information or material . . .
shall be exercised only by the head of the
department or agency ..." Government
agencies or units not specifically named do

Footnotes at end of article.
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not have the authority to originate classified
material. (Section 2)
3. Guidelines for Classification

Those authorized to classify material are
responsible for adhering to the definitions
of the three categories listed above. “Unnec-
essary classification and over-classification
shall be scrupulously avoided”, and the clas-
sification of documents is to be based upon
their content, not their relationship to other
papers or the fact that they contain refer-
ences to highly classified material. (Sec-
tion 3)

4, Declassification and Downgrading

Classified material is to be downgraded or

_declassified when it “no longer requires its

present level of protection in the defense in-
terest. . . . Heads of departments or
agencies . .
responsible for continuing review of such
classified information or material on a docu-
ment-by-document, category, project, pro-
gram or other systematic basis, for the pur-
pose of declassifying or downgrading when-
ever national defense considerations permit,
and for receiving requests for such review
from all sources.”

To give greater effect to this provision, a
system was instituted in 1961 which pro-
vided for automatic downgrading of certain
material at 3-year intervals. The system
called for drafting officers to categorize clas-
sifled material into groups as follows:

Group 1.—Information or material orig-
inated by foreign governments or interna-
tional organizations and over which the
United States Government has no jurisdic-
tion, information or material provided for
by statutes such as the Atomic Energy Act
.. .and information or material requiring
special handling, such as intelligence and
cryptography. This information and material
is excluded from automatic downgrading and
declassification.

Group 2—Extremely sensitive information
or material which the head of the agency
or his designees exempt, on an individual
basis, from automatic downgrading and de-
classification.

Group 3.—Information or material which
warrants some degree of classification for an
indefinite period. Such information or ma-
terial shall hecome automatically down-
graded at 12-year intervals until the lowest
classification is reached, but shall not be-
come automatically declassified.

Group 4—Information or material which
does not gualify for, or is not assigned to, one
of the first three groups. Such information
or material shall become automatically
downgraded at three-year intervals until the
lowest classification is reached, and shall be
automatically declassified twelve years after
date of issuance.

There is, of course, no bar to downgrading
or declassifying more rapidly if circumstances
warrant, but each such action requires the
approval of the “appropriate classifying au-
thority,” i.e., the person or office originating
the document in question. The downgrading
of extracts from or paraphrases of documents
also requires the consent of the appropriate
classifying authority “unless the agency
making such extracts knows positively that
they warrant a classification lower than that
of the document from which extracted. . ..”
(Section 4)

5. Limitations on Dissemination

There are two basic requirements for access
to classified information: the need-to-know
and personal security clearance or proof of
trustworthiness. The Executive Order covers
both points in a single sentence:

“KEnowledge or possession of classified de-
fense information shall be permitted only to
persons whose officlal duties require such
access in the interest of promoting national
defense and only if they have be2n deter-
mined to be trustworthy.”

Distribution of classified material is strictly
controlled, and rigid accountabllity is re-

. shall designate persons to be
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quired, especially for the more highly classi-
fled documents and materials. Furthermore,
each agency retains ultimate control over the
dissemination of all such material originating
in that agency. Thus, the State Department
cannot release to other agencies or to the

Congress material originating in the Defense

Department without prior approval by the

latter. This is the so-called third agency rule,

which has on occasion contributed to dif-
ficulties and delays in providing classified
materials to the Congress.’

6. Special Classifications for Atomlic Energy,
Intelligence, and Cryptographic Informa-
tion
The Atomic Energy Act of 1954, as amended,

established special requirements for the

classification of Information on nuclear
weapons and their technology. Such informa-
tion Is classified as “Restricted Data” and,
more recently, “Former Restricted Data,” and
a special clearance, known as a “Q" clear-
ance, is required by the AEC for access to this
information. The intelligence community
likewise has special designations and speclal
clearances for certain intelligence informa-
tion in order to protect sensitive sources, and
communications people protect thelr codes by
extra security precautions (COMSEC) as
well,® These special categories are acknowl-
edged by the terms of Executive Order 10501.
(Section 13)

7. Historical Research

Access to classified material by persons out-
side the Executive Branch for historlcal re-
search projects may be permitted If the
researcher is trustworthy and If such access
is “clearly consistent with the interests of
national defense.” But the material must not
be published or otherwise compromised.
{Section 15)

8. Review

The order requires various types of review
to ensure (a) that information is not im-
properly withheld which the people have a
right to know, (b) that proper safeguards are
employed to protect classified information,
and (c) that agenciles are in full compliance
with the order. The President is charged with
designating “a member of his staff who shall
receive, consider and take actlon upon sug-
gestions or complaints from non-Govern-
mental sources relating to the operation of
this Order."” (Sections 16-18)

B. Information provided to contractors and
industry

Executive Order 10601 applies also to infor-
mation given to the Congress or to private
persons outside the Executive Branch. In
such cases, the material must be marked with
the following notation in addition to its se-
curity classification:

“This material contains information affect-
ing the national defense of the United States
within the meaning of the espionage laws,
Title 18, U.S.C., Sectlons 793 and 794, the
transmission or revelation of which in any
manner to an unauthorized person is pro-
hibited by law.” *

Such release cannot be made to persons
who have not been cleared and briefed follow-
ing security investigation. In this connection,
President Eisenhower in February 1960 issued
Executive Order No. 10865, *‘Safeguarding
Classified Information within Industry.” The
latter, in effect, defines Executive Order 10501
in terms of non-governmental application. It
establishes the rules for granting security
clearances to civilians and the means of re-
dress should clearance be denied. Once grant-
ed clearance, a person outside of government
is required to observe the same rules for the
protection of classified material as his mili-
tary or federally-employed counterpart, and
this includes individuals working with clas-
sified material in both the “hardware” and
“goftware' organizations. An example of the
former would be information provided to
such government contractors as General Elec-
tric and Westinghouse by the Atomic Energy
Commission. An example of the latter would
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be government documents provided to RAND
or other contractors doing research for the
government, This has led to a substantial dif-
fusion of classified information. One com-
mentator on government classification prac-
tices noted that:

“The inexorable advance of the technology
of war generates classified documents by the
millions. One expert made the estimate four
years ago that there were, in the defense in-
dustry, something like 100 milllon documents
classified Top Secret and Secret.”

But it has also led to some difficulties.
Scientific developments that emanate from
classified data may sometimes be classified if
bearing directly on important defense pro-
grams. Furthermore, certain developments
that have their origins in unclassified data
may be classified as well. For example, the
AEC proposed that all new developments in
the purification of weapons grade radlo-
active materials be subject to review by the
Commission, no matter what the source of
these developments. The Commission justi-
fied its actions on grounds of national secu-
rity.

“Unless there are controls on the dissemi-
nation of classified information concerning
atomic weapons, and concerning centrifuges
and gaseous diffusion plants (which can be
used for the production of the special nu-
clear material used in weapons), the efficacy
of all non-proliferation efforts is seriously
weakened. In this light, the question of
whether that data are developed for private
commercial purposes or pursuant to a Gov-
ernment contract is irrelevant—it is the
content of the data which necessitates the
control.”

This type of control, however, is difficult to
administer. Assuming that American scien-
tists recognize and abide by these require-
ments, the writ of the United States does not
extend to other scientifically modern na-
tions. Indeed, three European nations (Eng-
land, Germany and the Netherlands) have
formed subsequently a consortium to de-
velop gas centrifuge technology.®

The State Department usually does not
deal in sclentific hardware. Rather its clas-
sified materials are concerned with the con-
duct of foreign policy.“ As in the case of
other government agencles, studies per-
formed by outside contractors are reviewed
by relevant desk officers to ensure that all
classified information is so marked. Often
specifically “sanitized” versions are prepared
for dissemination on an unclassified basis.

C. Foreign policy information

The securlty regulations issued by the De-
partment of State and other agencles con-
cerned with foreign policy (e.g., USIA, AID,
and ACDA) take a somewhat broader view of
“defense information,” extending it to in-
clude international operations ana programs
as well. According to the State Department
regulations:

““The Attorney General of the United States
on April 17, 1954, advised that defense classi-
fication may be interpreted, in proper in-
stances, to Iinclude the safeguarding of
information and material developed In the
course of conduct of foreign relations of the
United States whenever it appears that the
effect of the unauthorized disclosure of such
information or material upon international
relations or upon policies being pursued
through diplomatic channels could result in
serious damage to the Nation. The Attorney
General further noted that it is a fact that
there exists an interrelation between the
foreign relations of the United States and
the national defense of the United States,
which fact is recognized in section 1."

State's regulation goes on to cite examples,
including the following:

“Political and economic reports containing
information the unauthorized disclosure of
which may jeopardize the international rela-
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tions of the United States or may otherwise
affect the national defense.

“Information received in confidence from
officials of a foreign government whenever it
appears that the breach of such confidence
might have serious consequences affecting
the national defense or foreign relations.”

The rules and regulations applicable to
defense information acknowledge the need
to establish a balance between the protection
of such material and freedom of information.
The State Department’s securlty regulations
in implementation of Executive Order 10501
include the following caveat:

“The requirement to safeguard informa-
tlon In the national defense interest and in
order to protect sources of privileged infor-
mation in no way lmplies an indiscriminate
license to restrict information from the pub-
lic. It is Important that the citizens of the
United States have the fullest possible ac-
cess, consistent with security and integrity,
to information concerning the policies and
programs of their Government." 4

D. Handling of controlled information by
executive branch
1. Limiting the Distribution of Sensitive
Material

The application of a security classification
to papers and materials is not the only
method by which government agencies safe-
guard sensitive information. In some re-
spects an even more effective method is to
limit drastically the distribution of a par-
ticular document. Distribution of telegrams
concerning the arrangements for Dr. Kissin-
ger's secret visit to Communist China, for
example, must have been so limited in num-
ber that only a few Cabinet members and a
very select group of key officials in State,
Defense, and CIA were privy to the operation.

A government-wide system governs the
distribution of telegrams, stafl studies, and
memoranda of conversion. Those papers
deemed to require something less than stand-
ard distribution are marked “LIMDIS" (lim-
ited distribution) by the drafting officers. In
such cases, the number of copies circulated is
reduced by perhaps 50 percent, with all in-
terested bureau offices taking a proportion-
ate reduction.

In the case of exceptionally sensitive mat-
ters, the material is designated "“EXDIS”
(exclusive distribution), and the number of
copies Is curtailed much more drastically to,
say, one or two coples for each assistant sec-
retary of State and Defense with a legitimate
need to know. Key staff members are allowed
to read but not retain EXDIS messages,
which are kept in a central registry within
each geographic or functional bureau.

But the Kissinger trip must have re-
ceived even more restricted treatment. In
this case the documents would have been
“NODIS,"” meaning, of course, no distribu-
tion beyond the prinecipal officer of an agency
or department with a need to know.

Highly classified documents are generally
given rather limited distribution, but many
NODIS and EXDIS papers are classified no
higher than SECRET. The most sensitive
documents, including all Top Secret and
all NODIS AND EXDIS materlal, are serial-
ized, l.e., each copy is numbered and must
be registered and accounted for at all times,
including when destroyed. The very process
of serlalizing requires the originating office
to exercise care and restraint in drawing up
a list of those to whom the material is to
be sent.

2. Administratively Controlled Information

Some types of information are controlled
not in the interests of national defense but
for administrative reasons. Thus, personnel
records, medical reports, commercials and in-
vestigative data are considered privileged in-
formation and treated as confidential. In the
Defense Department this type of material is
marked “For Official Use Only"; In State it
is designated “Limited Official Use.” In either
case, although the material is “non-classi-
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fied,” l.e., not related to the national defense,
it is protected from indiscriminate disclosure.
E. Compliance with regulations
1. Overprotection

In actual practice, however, there is wide
agreement that the great bulk of defense
material s usually over protected—too highly
classified for too long a time. Arthur Goldberg
former Ambassador to the U.N. recently had
this to say to the House Foreign Operations
and Government Information Subcommit-

“I do not mean to suggest to this Commit-
tee, which has given thoughtful considera-
tlon to this entire subject, that the govern-
ment does not require secrecy in the conduct
of its vital operations, that each day’s col-
lection of confidential messages with forelgn
governments should be broadecast on the six
o'clock news, or that the engineering detalls
of advanced weapons systems must be pub-
lished in the Congressional Record.

- - - - -

“Anyone who has ever served our govern-
ment has struggled with the problem of
classifylng documents to protect national
security and delicate diplomatic confidence. 1
would be less than candid if I did not say that
our present classification system does not
deal adequately with this problem despite
the significant advances made under the
leadership of the Committee and Congress in
the Freedom of Information Act of 1966. I
have read and prepared countless thousands
of classified documents and participated in
classifying some of them. In my experience,
75 percent of these never should have been
classified in the first place; another 15 per-
cent gquickly outlived the need for secrecy;
and only about ten percent genuinely re-
quired restricted access over any significant
period of time."

For obvious reasons there are strong in-
centives for stafl officers to err on the side
of over-classifying material on which they
are working. There are no penalties for
this, whereas the penalties for violating
security regulations, even inadvertently, can
be severe and costly in terms of career pros-
pects, especially if one has a series of such
offenses. Very often material is classified or
overclassified largely through inadvertence
or fallure to apply critical judgment. Mr.
Willlam G. Florence, formerly with Head-
quarters, U.S. Air Force, had this to say to
the House Subcommittee:

“The majority of people with whom I
worked in the past few years reflected the
belief that information is born classified and
that declassification would be tted
only if someone could show that the infor-
maion would not be of interest to a foreign
nation.” @

Florence also referred to the practice of
assigning a classification to material merely
on the basls of assoclation or reference to
other classified material:

“Some time ago, one of the service chiefs
of staff wrote a note to the other chiefs of
staff stating briefly that too many papers
were being circulated with the top secret clas-
sification. He suggested that use of the clas-
sification should be reduced. Believe it or
not, that note was marked top secret.”®

According to a recent editorial in the
Christian Science Monitor:

“The classic case of overclassification of
government documents was Queen Fred-
erika’s menu. The former Queen of Greece
was given a moderately elaborate dinner at
an American military base during her officlal
tour of the United States. A thoughtful officer
stamped “classified” on the menu to avoid
the comments which some reporter might
otherwise have made on what might have
been called a non-democratic event.”®

The purpose of the classifying officer In
this case was no doubt to avold any poten-
tlal embarrassment to the United States.
There are many occasions when the avoid-
ance of embarrassment is more closely re-
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lated to activities potentlally affecting the
national defense., One example, related to
military security demands that certain as-
pects of weapons capabilities be classified,
follows:

“In Vietnam, the Army stamped ‘secret’ on
reports of field malfunctions of the contro-
versial M16 rifie, which was jamming, until
corrective action was taken. ‘The evaluation
reports were bad,’ says a man who found out
what was in them He asserts the Army
simply wanted to avoid embarrassment, since
the enemy was obviously aware of the rifle’s
weaknesses." &

Individuals may overclassify a document
hoping to augment the importance of the
contents or to appear more important them-
selves:

“There's what a former federal official calls
the ‘ego-bullding angle.' Some bureaucrats,
he says, classify a document confidential or
secret to indicate that ‘the stuff is impor-
tant—that it should be moved up the chain
of command promptly instead of getting
stuck in someone’s “in” basket.”

Such individuals evidently consider that
the power to classify increases the personal
prestige of the classifier. William Florence
testified that:

“, . . numerous individuals in the Depart-
ment of Defense, including myself, have at-
tempted to the best of our ability to limit
the use of defense classifications to the pur-
pose for which they were intended. Various
officials from the Secretary of Defense down
have initiated measures designed to restrict
the use of defense classifications. But hun-
dreds of thousands of individuals at all eche-
lons in the Department of Defense practice
classification as a way of life.” ™

Once & paper has been classified secret or
top secret, bureaucratic inertia adds to the
already strong propensity to “protect” the
national security by maintaining that clas-
sification for an unnecessarily long period of
time. Richard J. Levine, writing in the Wall
Street Journal of June 25, 1971, pointed out
that:

“Today almost 26 years after the end of
World War II, U.8. archives still hold some
100 million pages of classified war records. . ..
The government process of declassification is
haphazard and cumbersome. . . .”

According to Levine, the “group” system
for automatic downgrading and ultimate de-
classification of defense information has not
provided an answer to the problem. The turn-
over in personnel within State and Defense,
with career officers moving on to new assign-
ments and with many top policy makers tak-
ing other jobs after a year or two, militates
against the continuous review of classified
material called for by the executive order.
Even more important, perhaps, is the fact
that the officers who originate classified ma-
terial continue to be involved in substantive
matters and feel that they have more im-
portant things to do than review their work
of yesteryear to see if it can now be down-
graded or declassified. Thus, quite apart from
the legitimate concern of the Executive to
protect sensitive information, there are a
number of factors in the present situation
which reinforce the tendency to maintain
secrecy to a higher degree and for a longer
period than is necessary.

Among the World War II documents which
are still classified Top Secret are those on
Operation Keelhaul, which was the U.8.-U.K.
name for the forcible repatriation to the
Soviet Union of displaced Soviet citizens after
the war, An American historian, Jullus Ep-
stein, has attempted without success to ob-
taln access to these files In connection with
his studies on forced repatriation of anti-
communist prisoners of war and displaced
persons during and after World War II. Ep-
stein went to court under the Freedom of
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Information Act but lost the case on the
grounds that the Act does not apply to docu-
ments classified “in the interest of the na-
tional defense or foreign poley.” ™ Writing in
the New York Times, Epstein related his con-
tinuing efforts to have the file declassified:

“On October 22, 1970, the White House
informed me that President Nizon has re-
moved the main obstacle for declassification
of the Eeelhaul files. The letter states: ‘The
U.8. Government has absolutely no objee-
tions (based on the contents of the files) to
the declassificatlon and release of the “Op-
eration Keelhaul” files. However, given the
Joint origin of the documents, British con-
currence is ne before they can be re-
leased and this concurrence has not been
received. Thus, we have no alternative but to
deny your request.’ . ., .” %=

2. Leaks by Government Officials

On the other hand, Levine points out that
government agencies permit “deliberate leaks
which tend to make a mockery of the sys-
tem,” and he cites several instances of news
men who were given classified information
by high-level government officials as a mat-
ter of public policy. Both the New York Times
and the Washington Post filed affidavits to
this effect in their legal fight against the
government's injunction which sought to
stop publication of the Pentagon papers.

On behalf of the Times, Mr. Max Frankel,
Washington bureau chief, argued that with-
out the use of classified material:

“There could be no adequate diplomatic,
military, and political reporting of the kind
our people take for granted, either abroad or
in Washington, and there could be no mature
system of communication between the gov-
ernment and the people. . .

“Presidents make ‘secret’ decisions only to
reveal them for the purposes of frightening
an adversary nation, wooing a friendly elec-
torate, protecting their reputations. The mil-
itary services conduct ‘secret’ research in
weaponry only to reveal it for the purpose
of enhancing their budgets, appearing su-
perior or inferior to a foreign army, gaining
the vote of a Congressman or the favor of a
contractor.

“In the fleld of foreign affairs, only rarely
does our government give full public infor-
mation to the press for the direct purpose of
simply informing the people. For the most
part, the press obtains significant informa-
tion . . . only because it has managed to
make itself a party to confidential materials,
and of value in transmitting these materials

. to other branches and offices of govern-
ment as well as to the public at large. This
is why the press has been wisely and cor-
rectly called the Fourth Branch of Govern-
ment."” %

Mr. Benjamin C. Bradlee, executive order of
the Washington Post, stressed in his affida-
vit that:

“The executive branch . . . normally, regu-
larly, routinely, and purposefully makes clas-
sified information available to reporters and
editors in Washington. This is [done] in
private conversations . ., and in the infa-
mous backgrounders normally, but not ex-
clusively, originated by the government." ¥

It may be done to “test the climate of pub-
lic opinion on certain options under delibera-
tion by the government” or “to influence the
reporter’s story in a manner which the gov-
ernment official believes is in the best in-
terest of his country, his particular branch
of government, or his particular point of
view.”

Mr. Bradlee cited specific instances when
he had been glven highly classified informa-
tion by President Eennedy (concerning his
1961 encounter with Khrushchev in Vienna)
and by President Johnson (on the Vietnam
war in 1968). He also pointed out that Con-
gress sometimes follows the same practice:

“Legislators request and obtain classified
information from the executive branch of

16043

the government for the purpose of helping
them draft legislation. They do not always
use it for that purpose. They often use it to
defeat legislation they don't like, and they
often try to enlist the asslstance of the press
in their private battle. , .

The agency most rrequent.ly charged with
leaking classified information is the Depart-
ment of Defense. This fact is scarcely sur-
prising. It is due in part to the sheer size of
the department and the vast amount of de-
fense material in its custody. However, some
contend that the incidence of deliberate
leaks tends to be related to the national
budget cycle as defense officials seek to per-
suade Congress and the public of the valldity
of their budget requests. But as was pointed
out two years ago by George Ashworth of the
Christian Science Montor, perhaps the most
important factor is the man at the top:

“Government secrets come in many sizes
and styles. At one end of the spectrum are
piddling little secrets, and at the other there
are secrets, that are so secret their security
classifications are secret. And there are crit-
ically important secrets as well as ones that
are embarrassing and nothing more.

“Secretary of Defense Melvin R. Laird
loosed a few secrets of middling size upon
the Senate and the public recently. Before
the secret-telling was over, everybody knew
a great deal more about the strategic
strengths of the superpowers. Sen. Stuart
Symington (D) of Missourl and Mr. Laird
had reached the I-know-what-you-know-
and-you-kEnow-what-I-know-and-neither-of-
us-can-tell stage of discussion.

“Telling a great deal without telling all is
nothing new for high defense officials. A se-
cret told at the right time can shock, arouse,
surprise, stymie opposition, and gain ad-
vantage. Or it can be a dreadful mistake. A
secretary has to know the difference and act
accordingly. If a secret is not properly han-
dled, it can accomplish little through the
telling and do incomparable damage.

“The Defense Department has been much
freer with its secrets in recent times. Former
Secretary of Defense Robert S. McNamara
was not averse to dropping secrets from time
to time. The only time the secretary showed
an avid interest in keeping a specific matter
completely under wraps was the case of the
so-called McNamara line.

“During his 11-month tenure, former Sec-
retary of Defense Clark M. Clifford generally
stayed away from heavy public involvement
in strategic armaments affairs, preferring to
devote his energies to efforts to bring about
successful negotiations on Vietnam. Many of
the Pentagon’'s deepest secrets are in spe-
cifics on the strategic arsenals of both na-
tions, and Mr. Clifford spent little effort on
the learning of specifics. Thus, in a sense, he
was somewhat limited as to julcy secrets to
tell.

“Mr. Clifford’s periodic frankness on the
subject of relations with South Vietnam
were, however, often spellbinding. Although
many secrets probably were not divulged as
the former Secretary discussed the maneu-
vering prior to the complete halt, the material
he gave forth was obviously of the sort nor-
mally considered privileged.

“Now, with the stage set by Mr. Lalrd’s
revelations about specifics of missiles and
megatonnage in the Soviet nuclear arsenal,
chances are good that the administration will
be releasing still more information of a na-
ture that would have been considered classi-
fied at earlier times,"

Obviously, the Secretary of Defense is con-
cerned with the state of the country’s de-
fenses and the overall threat as he sees it. Sec-
retary Laird assumed office at a time when the
U.S.B.R. was overtaking the United States
in the number of land-based ICBM’s de-
ployed, and he foresaw the prospect of their
catching up also In the number of antisub-
marine-based launchers in a few years, Still
another cause for concern was the megaton-
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nage of the biggest Soviet ICBM, the SS-9,
and the possibility that it would be fitted
with multiple war heads capable of destroy-
ing the U.8. Minuteman missile In a pre-
emptive strike. These and other considera-
tions led him to make public & great deal
more Information about Soviet strategic
programs, actual and anticipated, than had
either of his predecessors.

As Ashworth remarked:

“The approach to strateglc secrecy has In-
deed changed since 1960, when the Repub-
lican managers of the Defense Department
refused to declassify information to refute
Demoecratic charges of a “missile gap.” Upon
taking office, Mr. McNamara himself refuted
the charge made by his party.

“The 1968 election failed to feature any
real controversy over strategic strength. Con-
sequently, it was marked by few Pentagon
revelations. The same was not true in 1964
when Republican charges caused the Penta-
gon to declassify profuse quantities of class-
ified information.

“In 1967, when the Republican challenge
was brewing, Deputy Secretary of Defense
Paul H. Nitze was most forthright on war-
head sizes, yields and effects, as well as re-
liability, when the nation's deterrent was
questioned by Rep. Cralg Hosner (R) of
California.

“Slightly earlier, Mr. McNamara had men-
tloned multiple independently targetable
warheads for the first time publicly, He used
the medium of an article in Life magazine to
discuss the antiballistic missile defense sys-
tem and multiple warheads. Earlier, the war-
heads, MIRVs, had been so tightly classified
that the Pentagon would say nothing about
them. Mr. McNamara wanted, however, to
reaffirm public faith in a U.S. lead.™

Still another current practice in declassi-
fication is that of former government officials
who take advantage of personal files to write
the bureaucratic battles of the past. Com-
menting on this, Herbert Feis, who spent
many years in the State Department, has
drawn ironic attention to the contrast be-
tween public policy (to keep official papers
classified for years) and private practice:

“If we turn to the problem of writing the
history of the crucial events in our forelgn
relations during the short term of office of
the gallant John F. KEennedy, the divergence
of the restrictions becomes glaring. There is,
I presume, no chance that the historian
would at present be able to consult the perti-
nent official records or memos of conferences,
instructions to our embassies, and corre-
spondence with foreign statesmen during the
period of his presidency. But what an ad-
mirable series of privileged and candid nar-
ratives and memolrs tell us what may be
found in them! What elaborately detalled
accounts have appeared in the weekly maga-
zines of how the rout of the Bay of Pigs
came about, and what happened in the criti-
cal crisis when President Eennedy challenged
the Russian installations of missiles in
Cuba!

“Can the historlan be blamed if he is
struck by the contrast between the scope and
contents of the published official records and
the disclosures of participants, confidants or
a few favored journalists? This places a very
high premium on securing and diffusing
information before anyone else, and perhaps
exclusively. Men may be drawn into office as
the corridor to future careers as historians.
‘Warm the Boswells inside the gates, envious
the Boswells left outside!” %

The high incldence of leaks of classified
information which appear to be approved by
some one in authority serves to conceal the
fact that many disclosures occur which are
completely unauthorized. In most cases, it is
difficult if not impossible to track down the
guilty party because the information is so
widely disseminated within the government

Footnotes at end of article.
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and because reporters are unwilling to reveal
the sources of their information.

IV. THE EFFECT OF THE CLASSIFICATION SYSTEM
ON THE CONGRESSIONAL ROLE IN FOREIGN POLICY
A. The congressional need to know

Under the Constitution both the foreign
policy powers and the war powers are shared
by the President and the Congress. The need
of Congress for information on defense and
forelgn relations stems primarily from spe-
cific responsibilities of Congress which are
enumerated in the Constitution.

Aside from the general mandate provided
by Article I, Sectlon 1, “All legislative Powers
herein granted shall be vested in a Congress
of the United States. . . .” the Constitution
provides that Congress shall have power “to
lay and collect taxes, duties, imposts and
excises, to pay the debts and provide for
the common defense and general welfare of
the United States. .. ." [Article I, Section 8
(1)]; “to regulate commerce with foreign
nations. . . ." [Article I, Section 8(3)]; “to
define and punish . ., . offenses against the
law of nations.” [Article I, Section 8(10)];
“to declare war . . ."; [Article I, Section 8
(11) J; *to raise and support armies . . .;"
[Article I, Section 8(12)]; “to provide and
maintain a navy;" [Article I, Section 8(13) ];
“to make rules for the government and reg-
ulation of the land and naval Forces;"” [Arti-
cle I, Section 8(14)]; and finally, “to pro-
vide for calling forth the militia to execute
the laws of the Union, suppress insurrec-
tions and repel invasions;” [Article I, Sec-
tlon 8(15) ]. Article II, Section 2(2) provides
the Senate with two additional responsibili-
ties, stating that the President ‘‘shall have
the power, by and with the advice and con-
sent of the Senate, to make treaties, pro-
vided two thirds of the Senators present
concur; and he shall nominate, and by and
with the advice and consent of the Senate,
shall appoint Ambassadors, other public
Ministers and Consuls,, . . ."” In addition to
these specific responsibilities, the Constitu-
tlon provides further that the Congress
“make all laws which shall be necessary and
proper for carrying into execution the fore-
going powers, and all other powers vested by
this Constitution in the Government of the
United States, or in any department or of-
ficer thereof.” [Article I, Section B(18)].

Congress frequently needs to have infor-
mation which is classified in order to carry
out specific defense and foreign policy re-
sponsibilities assigned to it under the Con-
stitution. For example, Congress needs to
know what are the threats to the counftry's
security and what are current military cap-
abilities if it is to provide for the common
defense. It needs to know the precise facts in-
volving hostilities when there is a queston
of whether or not war should be declared. The
Senate needs to know the history of nego-
tiations leading to a treaty before it decides
whether to advise and consent to the ratifi-
cation of that treaty.

Because of the congressional “need to
know,” the first aspect of the problem of clas-
sified information is how classification affects
the efforts of Congress to get the information
necessary to carry out its duties in the foreign
and defense policy fields. A comprehensive
survey of individual Members of Congress
and committees would be necessary to ascer-
tain the extent to which the information they
need is classified and the extent to which
they are given the eclassified information
which they seek. Similarly, access to the clas-
sified Information would be necessary to de-
termine if the information given out to Con-
gress was the whole truth. Nevertheless the
outlines of the situation can be traced with-
out such comprehensive information.

B. Access of Congress to classified information

The classification of information does not
automatically mean that Members of Con-
gress cannot obtain it. Long ago, before the
classificatlon system, President Washington
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recognized the right of the Senate to access
of secret information when he placed before
that body information which he had kept
from the public and the House of Representa-
tives regarding the Jay Treaty in 1796. Simi-
larly today the Executive Branch appears to
recognize the general right of Congress to be
given classified information. Although there
is nothing in Executive Order 10501 covering
the specific subject of providing classified in-
formation to Congress, a Department of De-
fense directive makes it clear that classified
information may be given upon request from
Members of Congress and that it may be dis-
cussed with congressional committees in
closed hearings. The directive states as pol-
icy that information not available to the
public because of classification “will be made
available to Congress, in confidence” in ac-
cordance with certaln procedures.=

The Department of State regulations con-
tain a recognition that classified information
may be sent to Members of Congress in the
statement “Classified or administratively
controlled material may be sent to other Fed-
eral departments or agencies or to officlals
and committees of Congress or to individuals
therein only through established liaison or
distribution channels.” ® Further policy on
this matter apparently does not appear in
writing. However, according to one State De-
partment official, by virtue of their office
Members of Congress may be shown classified
information even though they have not re-
celved formal clearances as individuals. Clas-
sified information is not ordinarily left with
individual members, however, because of the
lack of approved storage facilities for security
material.®

Committees often do have facilitles and
procedures for safeguarding classified mate-
rial, and the congressional committees chiefly
concerned with foreign and defense policy
have been given sizeable amounts of classi-
fled Information, usually through closed
hearings, When the transcripts of the closed
hearings are printed, the classified informa-
tion is deleted unless the executive branch
officials concerned declassify the informa-
tlon s0 that it can be made publiec.

The fact that Congress obtains a consider-
able amount of classified information does
not mean that members of committees get all
the classified information they request or
need, however. The Department of Defense
directive acknowledges that there may be
“rare” instances in which there is a question
whether information should be shown to a
Member of Congress even in confidence. The
directive specifies that a final refusal of in-
formation to a Member should be made only
with the approval of the Head of the De-
partment of Defense component concerned
or the Secretary of Defense, and that a final
refusal to a committee of Congress should
be made only with the concurrence of the
Assistant to the Secretary of Defense for
Legislative Affairs. The latter is responsible
for insuring compliance with any procedural
requirements imposed by the President:

“In the rare case where there is a gquestion
as to whether particular information may
be furnished to a Member or Committee of
Congress, even in confidence, it will normally
be possible to satisfy the request through
some alternate means acceptable to both the
requester and the DOD. In the event that an
alternate reply is not acceptable, no final re-
fusal to furnish such information to a Mem-
ber of Congress shall be made, except with
the express approval of the Head of the
DOD Component concerned, or of the Secre-
tary of Defense. The Assistant to the Secre-
tary of Defense (Legislative Affairs) shall
be informed of any such submissions to the
Head of a DOD Component or to the Secre-
tary of Defense. A final refusal to a Commit-
tee of Congress may be made only with the
concurrence of the Assistant to the Secretary
of Defense (Legislative Affairs), who shall be
responsible for insuring compliance with all
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procedural requirements imposed by the
President or pursuant to his direction.”

Instances in which members were not given
information they belleved they needed date
back for many years. A survey conducted by
the Subcommittee on Constitutional Rights
of the Committee on the Judiclary in 1960
revealed several cases relating to foreign
policy in which specific information or docu-
ments being sought were not transmitted oz
were transmitted only in part to members of
Congress.

One case in that record involved Senator
Humphrey in his capacity as Chairman of
the Disarmament Subcommittee in 1960. In
1959, President Eisenhower announced a full
review of United States disarmament policy
under the chairmanship of Charles Coolidge.
In January of 1960, Coolidge reported to the
Secretaries of State and Defense and Senator
Humphrey subsequently attempted to obtain
the report. In response to a letter from Sen-
ator Humphrey, the Secretary of State sald
that the report was in the form of a work-
ing paper and was not being made public.
The State Department also answered nega-
tively the Senator’s second letter requesting
that the report be made available on an
executive basis., When Senator Humphrey's
third letter asked on what ground and un-
der what authority the information was be-
ing denied, the Secretary replied that the
study was prepared for internal use of the
Secretaries of State and Defense only.

Similarly, Senator Fulbright, in response
to the survey, related that he was denied
a complete copy of the report of General
Carroll on black market activities in Turkey
in 1959. After exchanges of correspondence
with the Secretary of Defense and the Gen-
eral Counsel of the Department of Defense,
the Senator was given the first 15 pages but
the General's conclusions were withheld and
never made avallable.®

When a Member or committee of Congress
attempts to obtain a specific pilece of classi-
fied information and is denied it, the prob-
lem merges with that of executive privilege.
For though the information sought may be
classified, withholding it from Congress ap-
parently is more likely to be based on execu-
tive privilege than on the basis of classifica-
tion. To deny it on the grounds of classifica-
tion might imply either that the member of
Congress seeking it did not have a need to
know or that he was not trustworthy. The
Committee on Government Operations re-
ported in 1960:

“It should be borne in mind that none of
the information withheld from this subcom-
mittee has been withlield on the basls that
it is classified; that is, that its release to a
congressional committee would imperil the
national security. . . .

“On a number of occasions, when the
question ‘was raised, the subcommittee has
been directly told by executive branch of-
ficials that particular documents withheld
were not being withheld on ground of se-
curity, but on the grounds of ‘executive
privilege.’ " &

Although the doctrine of executive privi-
lege is controversial, as & practical matter
when information is in the hands of the
executive branch the President is physically
or administratively able to withhold it if
he deems it advisable.

More recently, the work of the Subcom-
mittee on Security Agreements and Com-
mitments Abroad demonstrates that commit-
tees can obtain a great deal of, but not all,
classified Information on a subject if they
know it exists and are persistent.

The Subcommittee on Security Agreements
and Commitments Abroad stated in its final
report of December 21, 1979:

““The record of the Subcommittee is replete
with a wvariety of instances in which we
falled to obtain information without which
the Congress cannot deal seriously, and as
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an equal, with the Executive Branch on
matters of foreign policy.

“One of the more important of these was
an understanding of the relatlonship which
exlsts between the United States and the
Royal Government in Laos, . . .

“When our initial Congressional effort was
made to get the truth about Laos, we were
either blocked, or the responses were mis-
leading. . . .

“The details of agreements with Thailand,
Eorea, the Philippines, Ethiopia, Spain and
other countries, which details remain classi-
fled, have been obtained during the Sub-
committee investigation and discussed dur-
ing country-by-country hearings. Few facts
were volunteered In the first instance.” ®

Classification of information appears to
present more of a problem to Congress when
it prevents Congress from knowing enough
about policies to raise questions about them
or to ask to see the classified information
which exists, and thus from participating in
formulating policies. This is not a new prob-
lem. In the 1960 survey conducted by the
Subcommittee on Constitutional Rights
Senator Anderson, Chairman of the Joint
Committee on Atomic Energy, responded
with a list of instances in which the Joint
Committee on Atomic Energy was not kept
fully and currently informed by the Depart-
ment of Defense as required by the Atomic
Energy Act of 1954. One of the Senator's
examples related that the Committee was in-
formed of a proposed arrangement with an
allled nation for the use and custody of an
American air-to-air nuclear weapon by a
special assistant to the Secretary of Defense
in November of 1959, only after the planned
arrangements had been discussed with the
allled nation some time earlier in 1958 and
the recommendation for the arrangement
made by the Joint Chiefs of Staff in April
1959. The Defense Department in June of
1959 proposed that such an arrangement be
entered into by the State Department, None
of these dealings had been brought to the
attention of the Joint Committee until No-
vember.®

The Symington Subcommittee report, dis-
cussing the growth of the United States com-
mitments involving defense of other coun-
tries, sald:

“One secret agreement or activity [regard-
ing Southeast Asia] led to another, until the
involvement of the United States was raised
to a level of magnitude far greater than
originally intended.

‘“All of this occurred, not only without the
knowledge of the American people, but with-
out the full knowledge of their representa-

_tives or the proper committees of the Con-

gress.

“Whether or not each of these expensive
and at times clearly unnecessary adventures
would have run its course if the Congress
and/or the people had been informed, there
would have been greater subsequent national
unity, often a vital prerequisite to any truly
successful outcome.” ™

The Senate Forelgn Relatlons Committee
hearings on Laos released in October 1969,
six months after they were held, revealed that
for five years the United States had been
waging a secret war in northern Laos. In his
testimony, the United States Ambassador to
Laos told the committee that the United
States had no military training and advisory
organization in Laos; that there were no U.8.
advisors with the Laotlans; and that Ailr
America carried equipment only for the AID
program and was not involved in combat op-
erations. The Ambassador neglected to ac-
knowledge the significant role of the U.S.
Air Force which had been bombing northern
Laos for years. When confronted at later
hearings by the committee, the former am-
bassador sald that he did not discuss the
bombing because he was not asked any direct
questions about United States operations In
northern Laos. Senator Fulbright went to the
heart of the problem when he answered:
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“We do not know enough to ask you these
questions unless you are willing to volunteer
the information. There is no way for us to
ask you questions about things we don't
know you are doing." "

Senator Symington pointed out that the
secrecy imposed by the executive “prevented
any objective review by the Congress of our
policy. . . .,” but that when details of the

heavily stepped-up bombing were finally dis-
closed to the Members, Congress took action
by adopting an amendment which prohibited
%ndmg of ground combat troops into

the
Laos

C. Congress, classified information, and

public opinion

In addition to the foreign policy functions
of Congress set by the Constitution, Congress
plays a role as a link with public opinion,
Its hearings and debates help keep the pub-
lic informed of the various sides of foreign
policy issues and reflect the diverse views of
the American people. President Nixon rec-
ognized this role for Congress when he wrote
in the conclusion of his Second Annual Re-
view of United States Foreign Policy.

“Charged with constitutional responsibili-
tles in foreign policy, the Congress can give
perspective to the national debate and serve
as a bridge between the Executive and the
people.” @

A number of Members of Congress have
also seen the informing and reflecting of
public opinion as one of the most important
current roles of Congress in the foreign
policy field. SBenator Javits in an article in
Foreign Affairs last year wrote:

“A major function of the Congress with
respect to the great issues of foreign policy
and national security is that of shaping as
well as articulating public opinion. In a
democracy such as ours, governmental action
is possible only within parameters defined
by public attitudes and opinions. In the
major Senate foreign policy debates of the
very recent past—Viet Nam and ABM—we
have learned that the development and
public presentation of new information and
interpretations bearing on the great issues
is a vital Congressional function as well as
a potent instrumentality in asserting legis-
lative prerogatives and responsibilities.'” 7

Senator Fulbright in The Arrogance of
Power expressed the view that:

“Congress has a traditional responsibility,
in keeping with the spirit if not the precise
words of the Constitution, to serve as a
forum of diverse opinions and as a channel
of communication between the American
people and their government.” &

Classification of information has been a
major problem to Congress in fulfilling this
role. As long as the Information remains
classified, Congress cannot publicly debate
it to inform the people or to inform other
Members voting on legislation. The frustra-
tlons inherent In this were expressed by
Senator Fulbright in hearings on United
States commitments in Morocco. Senator
Fulbright contended that it was Congress’
responsibility to be concerned with the fund-
ing of United States installations in Spain
and Morocco and told executive branch of-
cers, “But then you said, it is classified, it
would not do to talk about it. Therefore, we
cannot even discuss it on the Senate floor.” ™

To meet this problem, Congress has played
an important part in getting information de-
classified to make it available to all. A process
of negotiation has been used by congressional
committees to make testimony given in se-
cret or in closed hearings by executive branch
representatives a matter of public record.
The transcripts of the hearings given in exec-
utive session are submitted to the executive
agency involved for review. The agency marks
those portions of the testimony which, in its
opinion, should remain classified. When the
agency glves reasons for classifying a certain
portion other than security, the committee
attempts to persuade the officials to declassify
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more Information. Walter Pincus, former
chief consultant to the Symington Subcom-
mittee on United States Security Agreements
and Commitments Abroad of the Senate For-
eign Relations Committee, discovered that
“the declassification of some security infor-
mation and almost all the political material—
at any level of classification, even top secret—
was negotiable.” ¥ In one particular hearing,
Pincus relates, the Administration deleted 60
to 70 percent for reasons of “security.” After
negotiation with the subcommittee, almost
80 percent of the hearings were made publie.
Pincus concluded that the amount of “secret”
material was sharply reduced, not for any
reason other than it probably did not deserve
to be classified in the first instance.™

One problem associated with this declassi-
ficatlon through negotiation procedure Is
that various committees may have different
practices on classified information. One com-
mittee might be treating information as se-
cret which another committee published with
the agreement of the Executive Branch that
it could be declassified.

Related to the problem of congressional
efforts to get classified material declassified
is the issue regarding the type of material
which finds itself labeled with a security
classification and therefore generally with-
held from Congress. Reference has already
been made to Walter Pincus, former con-
sultant to the Symington subcommittee,
who stated that much of the information
should not have been classified from the
start. Much credence must be given also to
the former chief civillan classification officer
in the Department of Defense, Willlam G.
Florence, who in testimony before the For-
eign Operations and Government Informa-
tion Subcommittee of the House Committee
on Government Operations in June 1971
stated that, *, . . the disclosure of informa-
tion in at least 8914 percent of those classified
documents could not be prejudicial to the
defense interests of the nation.” ™

Some time earlier, Senator Humphrey
made a statement entitled, “The Experience
of the Senate Subcommitte on Disarmament
on the Declassification of Government Docu-
ments and Testimony” before the Moss SBub-
committee on Government Operations in
1959 to illustrate that “information is with-
held for reasons that cannot be justified In
the name of national security. . ..” Hum-
phrey gave as his example the Department of
the Army’s restoring over 90 percent of the
testimony of then Army Chief of Staff, Gen-
eral Maxwell Taylor, when challenged on the
classification of the officer’s testimony.®

One of the factors in this case as In many
others involving classified information is that
much of the data is classified mainly to keep
policy decisions from being made public.
Walter Pincus wrote that in the Symington
subcommittee h on the Philippines,
the Administration's deletlons, amounting to
from 60 to 70 percent of the transcript, fell
into two categories: security and political.
The subcommittee was able to enter into
negotiations with the Administration to de-
classify the political testimony only after a
threat of public subcommittee hearings on
the subject.® Without such efforts, declas-
sification decislons would be entirely in the
hands of the Executive Branch and the
knowledge made available to the public
would depend on what the Executive Branch
alone wanted the public to know.

V. PROPOSALS FOR CHANGING THE CLASSIFICA-
TION SYSTEM
A. Past efforts

Many of the problems involved in the clas-
sification system have long been recognized
and there have been many proposals for
changing the system. SBome of these proposals
have resulted in changes but others have not.
A Dbrief survey of some of the major studies
of the classification system in the past and
their recommendations demonstrates that
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such problems as overclassification are not
new. A few examples follow.
1. Coolidge Committee

A Committee on Classified Information was
appointed by Secretary of Defense Charles E.
Wilson on August 13, 1956, because of the
latter'’s concern about unauthorized dis~
closures of information. Headed by Charles
A. Coolidge, the committee reported on
November 8, 1856, that while the classifica-
tion system under Executive Order 10501
seemed “beyond reasonable criticism as a
matter or theory”, the system in practice
could justifiably be criticized both for with-
holding too much information and for harm-
ful leaks of information.® The recommenda-
tions of this Committee included (1) making
a determined attack on overclassification;
(2) cutting down the number of persons au-
thorized to classify documents as top secret;
(3) making clear that classification was not
to be used for information not affecting the
national security and specifically not for ad-
ministrative matters; (4) establishing within
the Office of the Becretary of Defense an
official responsible for establishing, directing,
and monitoring an active declassification pro-
gram, .he official to be separated from the
direct influence of both security and public
information officials in order to bring an un-
biased judgment to the field of classification;
and (6) supplying more specific guidelines on
classification criteria.

2. Commission on Government Security

Another group which concerned itself with
the defense classification system was the
Commission on Government Security estab-
lished pursuant to P.L. 84-304, approved
August 9, 1856. The Commission consisted
of several Members of Congress as well as
private citizens with Loyd Wright as chair-
man and Senator Stennis as Vice Chairman,
The Commission, which also examined other
aspects of the effort to protect national secu-
rity including the Federal Civillan Loyalty
Program, the Atomlc Energy Program, and
the immigration and nationality program,
expressed its conviction that “an adequate
and realistic program for control over in-
formation or material of concern to national
defense or securlty is vitally important to the
objectives of our national security program.®
The reason behind document classification,
the Commission stated, was the necessity for
balancing the need to insure that hostile eyes
did not gain access to Information the coun-
try wished to safeguard against the need to
make certaln that the American people and
friends had access to all information which
would help in the achievement of peace and
security. The problem was how best to achleve
this balance.

The Commission recommended the estab-
lishment of a “Central Security Office having
review and advisory functions with respect
to the Federal document classification pro-
gram and to make recommendations for its
improvement as needed.” % The Central Se-
curity Office was also to have other functions
such as hearing cases on government em-
ployees whose loyalty was questioned. The
Commission concluded that the problem of
the classification program was not a matter
of the criteria established by Executive Or-
der 10501, However, it recommended a few
modifications, particularly the abolition of
the “confidential” classification on defense
information in the future, It expressed the
belief that the document classification pro-
gram should be embodied in an executive or-
der, with the exception of the review and
advisory functions of the proposed Central
Security Office which it stated required legis-
lation =

3. Special government information sub-

committee proposals

The House Committee on Government Op-
erations has recommended various changes
in Executive Order 10501 since its Speclal
Government Information Subcommittee
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(Moss Subcommittee) was formed In 1955.
It reported in 1962 in a study on the status
of that executive order that as the commit-
tee had made various recommendations there
had been gradual progress toward resolving
the conflict between the necessity for an in-
formed public and the necessity for protect-
ing defense information., Its 1862 report
stated:

“There has been a gradual recognition of
the fact that the ideal information security
system is one which defines very carefully
those secrets which are imperative to the
Nation’s defense and then protects them as
carefully as possible. Thus, Executive Order
10501 has evolved from a sort of catchall sys-
tem permitting scores of Government agen-
cies and more than a million Government
employees to stamp permanent security des-
ignations on all kinds of documents, to a
system permitting only those officials directly
involved In security problems to place on
limited numbers of documents security clas-
sifications which are to be removed with the
passage of time." %

Nevertheless, the committee reported, two
of the most important problems remained to
be solved, One of these problems was the
lack of penalties for abuse of the classifica-
tion system by withholding all kinds of ad-
ministrative documents in the name of se-
curity. The report stated:

“A security system which carries no pen-
alties for using secrecy stamps to hide errors
in judgment, waste, inefficlency, or worse, is
is a perversion of true security. The praise-
‘worthy slogan of Defense Secretary Me-
Namara—"when in doubt, underclassify"—
has little effect when there is absolutely no
penalty to prevent secrecy from being used
to insure individual job security rather than
national military security,” =

To meet this problem, the committee urged
the Defense Department to establish admin-
istrative penalties for misuse of the security
system until set penalties could be estab-
lished.

The other problem it noted on which pro-
gress had not been made was the lack of an
effective procedure for appeals against abuse
of the classification system. To meet this
problem, the committee urged that the ap-
peals section of Executive Order 10501 be
implemented in an effective manner. It stated
that ‘“until a responsible individual in the
White House is charged with the primary
duty of recelving and acting upon complaints
against abuse of the classification system—
until a full operating appeals system is set
up and widely publicized—the most import-
ant safety valve in the information security
system is completely useless.” 8

B. Current study in executive branch

The Administration has launched two new
efforts this year relating to the classification
problem. On August 3, 1971, President Nixon
asked Congress to approve a supplemental
appropriation for fiscal 1972 of $636,000 for
the General Services Administration to be-
gin an Immediate and systematic effort to
declassify by the documents of World War II.
In his message he stated that representatives
of the National Archives, the General Serv-
ices Administration, and the Department of
Btate and Defense had agreed that 90 to 95
percent of the classified documents of World
War II, involving 160 million pages, 48.000
cublc feet of record storage space, and 18,500
rolls of microfilm, could be declassified if
funds were available.®

In addition, on January 15, 1971, President
Nixon directed that a study be made of the
classification procedure. Willlam H. Rehn-
quist, an Assistant Attorney General and
Director of the Office of Legal Counsel in the
Department of Justice, was named chairman
of the working group comprised of repre-
sentatives from the executive departments
affected. The study has not yet been com-
pleted. However, on August 12, 1971, John D.
Ehrlichman, Assistant to the President for
Domestic Affairs, and John Dean, Counsel to
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the President, gave a progress report on the
study in a press conference.

Mr. Ehrlichman said the final recom-
mendations are expected to cover both the
classification and declassification systems,
proceeding on the “basic principle that we
are going to be classifiying fewer documents
in the future, but classifying them better,”
and that there should be limits on distribu-
tion to persons which clearance on a strict
need-to-know basis. The direction thus far
indicated, he said, that there would be new
limits on the right to duplicate and dis-
seminate documents.

Mr, Ehrlichman said the President had
decided he would expand his request for ap-
propriations to speed the declassification
process and has asked for a special study of
methods by which first priority could be
given to declassifying information relating
to events of special historical incidents, par-
ticularly the Eorean War, the action in Leba~-
non under President Eisenhower, and the
Cuban action under President Eennedy. The
criteria for declassification would be (1) that
the release of the documents would not jeop-
ardize current Intelligence sources and (2)
that release could not imperil current rela-
tions with other governments or seriously
and unnecessarily embarrass foreign citizens.
Finally, Mr. Ehrlichman said:

“The recommendations of the committee
will undoubtedly be in the direction of a sys-
tem which will impose a presumption, after
passage of a certain period of time, that a
document should be declassified, which pre-
sumption could be rebutted by a showing
that it would be contrary to the national in-
terest to declassify it at that time.

“The presumption now runs in the other
direction; that a document will remain
classified unless someone can move forward
and sustain the burden that it should be
declassified.” ®

C. Other recent proposals

Several proposals for legislation have been
made in the 92nd Congress to deal with the
problem of classification of materials by the
executive branch. Some of these deal only
with information from a single agency, such
as the proposal by Senator Cooper in S. 2224
to make it the duty of the Central Intelli-
gence Agency to keep fully and currently in-
formed the Committees on Foreign Relations
and Armed Bervices, with the intelligence in-
formation thus acquired to be made available
to any Member of Congress under rules pre-
scribed by the committees. This study will
discuss only proposals dealing with the prob-
lem of classified information throughout the
Executive Branch. While most have been in-
troduced since the release of the Pentagon
papers, some have a history which goes back
several Congresses.

1. Temporary Study Commission or
Committee

One approach which has been suggested is
the establishment of a temporary commis-
slon or joint congressional committee to
make a study of the specific problem of
classification of information and to make rec-
commendations for legislation or other gov-
ernmental action. For example, 8. J. Res. 119
introduced by Senator Roth and others on
June 24, 1971, would set up a commission of
seven members (two Senators, two Repre-
sentatives, and three private citizens includ-
ing one representative of the press). The
commission would be called upon to study all
laws, regulations, and procedures relating to
classification and make recommendations
and a report by February 1, 1972.

A similar proposal would establish a select
joint committee of Congress known as the
“Committee on Freedom of Information” to
make a study of the problem. This has been
proposed by Rep. Harrington and others In
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H. Con. Res. 348 introduced June 24, 1971.
The select committee would “conduct a full
and complete investigation and study as to
whether the policies and procedures followed
by the agencies, departments, and instru-
mentalities of the Federal Government, with
respect to the classification and dissemina-
tion of information, are adequate to insure
the free flow of information that is necessary
for the intelligent and responsible exercise
of constitutional rights, duties, and powers
by Members of the Congress, the Congress,
and the people of the United States.”

The establishment of a temporary study
commission or committee would have the ad-
vantage of assuring a thorough preliminary
study prior to making changes in the existing
system. Whether it would have meaningful
results would depend upon the degree to
which further action were taken upon the
basis of its study and recommendation.

2. An Independent Review Board or
Commiission

Another suggestion which has been made
is for a permanent commission or independ-
ent review board to review classification
policies or decisions or to declassify docu-
ments at its discretion. Senator Musklie, for
example, has sald he Intended to propose
legislation for the creation by Congress and
the President of an independent board which
would be responsible for declassifying docu-
ments.® It would be enabled to make a docu-
ment public after a two year waiting perlod
or to send relevant documents at any time
to the appropriate committee of Congress.

BSenator Muskie has stated that the estab-
lishment of an independent review board
would give the President and the Depart-
ments & strong incentive to be frank about
the facts since they would be revealed soon
anyway. His view is that such a board would
protect national security without allowing
security classification to hide blunders or
launch covert actions.” The board would be
bipartisan and composed of one member
from the Government, one from the press,
and five from the public, with non-renewable
terms.

Representative Hébert introduced an
amendment to the National Security Act of
1947 on July 15, 1971, which would establish
& Commission on the Classification and Pro-
tection of Information (H.R.9853). The
Commission would have a total of twelve
members, two from the Senate, two from the
House of Representatives, and four each ap-
pointed by the President and the Chief Jus-
tice, Its purpose would be to make a continu-
ing study and review of the classification
rules and practices. Similarly, one of the pos-
sibilities to be explored by the proposed study
commission under S5.J. Res. 119 introduced
by Senator Roth would be the feasibility of
establishing an independent agency to en-
sure the full disclosure of information while
protecting the security of the United States.
A number of other bills have been introduced
which would have the effect of creating an
independent board or commission on classifi-
cation.

As has been noted, a Central Security Office
was suggested by the Commission on Gov-
ernment Security in 1957. However, the re-
cent proposals for an independent board or
commission appear to differ from the earlier
proposal in several ways. First, the Central
Security Office would have had several other
functions; any relating to classification
would have been only a segment of its re-
sponsibilities. Second, the Central Securlty
Office would have been part of the Execu-
tive Branch although independent of any de-
partment. Third, the Central Security Office
would not have had power to review indi-
vidual documents for the purpose of deter-
mining whether or not they were properly
classified. It would have been limited to con-
sidering policies and procedures expediting
declassification, and suggesting recommen-
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dations to make the security programs of
various agencles uniform, consistent, and
effective.®

The feasibility and effectiveness of an in-
dependent commission or board could vary
according to the purpose sought and the
functions assigned to such a group.

If it had the confidence of both the Con-
gress and the Executive, an independent
board or commission might be able to arbi-
trate differences of opinion between the two
branches as to whether specific data should
be made public. At the present time the Ex-
ecutive Branch is usually permitted the final
decision by Congress and only rarely does a
Member defy the classification stamp and
make public a classified document without
the consent of the Executive Branch. Under
some proposals for a Joint Congressional
Committee on classified information, how-
ever, apparently the final decision on a dis-
pute over the classification of a document
in dispute might be made by the Joint
Committee, an arm of Congress.

If one of the functions of the commis-
slon was to oversee the classification process
and review classified documents in general,
one problem would be to ensure that it was
glven or had access to all classified docu-
ments so that it could review them. In view
of the time necessary to read and under-
stand the significance of documents and the
large number of documents which would
apparently be involved, any comprehensive
review of classified information could be ex-
tremely time consuming. President Nixon
has estimated that it will require 100 people
five years to review the 160 million pages of
documents from World War II which are
still secret.” General review functions, there-
fore, might require a commission or board
with a rather large staff.

In establishing the duties of the commis-
sion, however, methods might be found by
which the review commission did not at-
tempt to review all classified documents but
only certaln ones. For example, if it were
provided that all documents would be auto-
matically declassified within a certain period
unless the review board determined that they
should not be, the burden of initlating an
exception and proving the need of continued
classification would rest on the agency de-
siring to keep a document secret. Or, as
has been suggested in one proposal, docu-
ments would be reviewed at the time they
were first classified and each classification
would have to be justified at that point.s
The problem would remain, however, of
whether the board would know if any agency
had withheld documents from the review
process.

3. Permanent Joint Congressional Committee
on Security Information

Another approach is the establishment of
a permanent joint congressional committee
to serve as a watchdog on classification pol-
icies. This offers a direct way to give Con-
gress a more active role in determining clas-
sification policy. In addition, since the mem-
bership of Congress reflects a wide range of
opinion on how much and what kind of in-
formation should be made public, it might
offer a way to find a good balance between
that information which should be available
to all and that which should be kept secret
in the interests of national security.

Several bills have been introduced in the
92nd Congress calling for the establishment
of a Joint Congressional Committee on Clas-
sified Information. These are quite similar in
the functions they provide for the committee
but vary in the size and composition of the
membership. The joint committee would be
responsible for continuing investigation of
practices and methods used in the executive
branch to classify information for defense
and security purposes, and of suspected mis-
use of such classification for purposes con-
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trary to the public welfare. Upon findings of
such misuse the committee could initate
such action as it deemed necessary to pro-
hibit such misuse, sometimes including mak-
ing any classified information which it con-
sidered ought not to be classified available
to the public. The joint committee would
also be responsible for assuring that classi-
fled information was available to Congress
unless it agreed otherwise.

As an example of the way the joint com-
mittee might be composed, H.J. Res. 745, in-
troduced by Congressman Addabbo on June
24, 1971, and In the 91st Congress as H.J.
Res. 1131, would create a committee of 18
members to be composed of the chairman
and ranking minority members of the
House and Senate Armed Services Commit-
tee, the Foreign Relations and Forelgn Af-
falrs Committees, the Defense Appropria-
tions Committees of the House and Senate,
three other members of the Senate appoint-
ed by the President of the Senate, and three
other members of the House appointed by the
Bpeaker of the House.

5. 2200, introduced by Senator Humphrey
on July 15, 1971 would establish a joint com-
mittee of 26 members, including the Speak-
er of the House; Majority and Minority lead-
ers of the Senate and the House; Chalrman
and ranking minority members of the fol-
lowing committees of both houses. Appro-
priations, Armed Service, Foreign Affairs/
Foreign Relations; three additional mem-
bers of the House and Senate; and two mem-
bers of the Joint Committee on Atomic
Energy.

4. Legislation Revising Classification
Procedures

Another approach is to establish through
legislation the regulations and procedure for
classification as Executive Order 10501 now
does or to supplement that order to remedy
the weaknesses which have appeared in its
implementation. Rep. Gibbons has recom-
mended that Congress pass legislation which,
in addition to establishing a congressional
oversight committee, would provide a clear
definition of national security matters which
could be classified and the circumstances
under which such classification could be im-
posed. He proposed that each agency be
required to number classified documents
chronologically and provide to Congress
annually a list of its classified docu-
ments identified by number. The list
would be required to contain also an
indication of the number of classified docu-
ments from the preceding year, a listing of
the documents which had been declassified,
and an indication of how long the remain-
ing documents had been classified. The de-
partments and agencies, under his proposal,
would be required to review classification
annually and the continued classification of
any document for three or more years would
require the authorization of the head of the
agency or department.®

Senator Mansfield has said:

“Perhaps the need is for a 20th Century
Stamp Act, which would define more pre-
cisely who has the right to stamp the various
classifications, and under _what circum-
stances, and to require a justification by
originator of the classification as to his se-
lection and how public dissemination would
compromise national security.” @

The proposal has also been made that
Executive Order 10501 should be rescinded
s0 that there would be no authority for a
large number of people throughout govern-
ment to classify information. Mr. William
Florence, a retired clvillan official of the Air
Force who had extensive experience with
the classification system, has suggested the
rescinding of Executive Order 10501 (as nec-
essary to root out the classification habits
which have developed) and its replacement
with legislation controlling defense infor-
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mation. He stated in testimony before the
Government Operations Committee on
June 24, 1971:

“I respectfully suggest the enactment of
legislation for controlling *‘defense informa-
tion"” or “defense data" similar to that which
covers “restricted data” under the Atomic
Energy Act of 1954. The Congress could decide
upon appropriate language, sufficiently pre-
cise, that would include only those elements
of military information which warrant and
must be accorded effective protection against
disclosure. We could easily amend the exist-
ing order, but we cannot amend people. The
use of so-called classifications or other similar
labels should be avolded. Any proposed dis-
closure not authorized by the statute could
be stopped, and any unlawful disclosure could
be the basis for penalty. The degree of pun-
ishment should be made commensurate with
the seriousness of the violation, not necessar-
ily a severe penalty.” ™

5. Legislation providing for automatic
declassification

As an alternative approach, Instead of
addressing itself to classification procedures
legislation might be directed toward facili-
tating declassification. For example, a law
might be passed after a certain period of time
all documents would be automatically de-
classified unless some positive determination
were made that a document should remain
classified, thus making it easier to declassify
documents than to keep them classified. The
time period might be set as low as one year
or as high as fifty years. Dr. Edward Teller,
for example, has suggested that the United
States declassify all secret documents after
a year because “That is the period of time
during which we can keep secrets. In a longer
period, we cannot.” ® At the other extreme,
a fifty-year limit, which the British Official
Secrets Act sets, after which all official docu-
ments must be made public, has been criti-
cized as being too long and as inhibiting the
publication of documents before that time, 1%
However, even a long time-limit assures that
all documents would eventually be declassi-
fled without a time-consuming and expen-
sive review. Apparently the Administration is
considering this general approach, although
not necessarily through leglslation

6. Study by qualifled historians

The recent controversy over the unauthor-
ized publication of a classified Department of
Defense history of the Vietnam war, the
“Pentagon Papers,” focused attention on the
importance to historians of declassifying
documents relating to past events. In addi-
tion to arguing that there is a need for the
data to make wise foreign policy decisions on
current problems, some historians have at-
tempted to gain recognition of the needs of
historians in compiling accurate factual his-
tories of U.S. foreign policy. Currently the
time lag between the occurrence of an event
and Iits publication in the “Foreign Relations
of the United States. Diplomatic Papers”
volume is 25 years, and the delay continues
to grow longer. Some historians have gone so
far as the judicial system to force the release
of specific information, as in Operation Keel-
haul mentioned earlier, without success.

An editorial in the Washington Post of
July 7, 1971, by Henry Owen outlines a pro-
posal suggested in recent years by historians.
This would call for the opening up of all
historical records, with a few exceptlons, to
qualified, professional historians after a
specified amount of time. These historians
would then compile histories of U.S. foreign
policy under the sponsorship of University or
Foundation grants. This was done by the
government in the late 1940's for two his-
torians whose work on the Second World War
has become an important historical source.

7. Congressional vigilance
Whether or not new laws relating to clas-
sified .information are enacted or new
machinery for classification and declassifica-
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tion is established, there may be a considera-
ble amount that can be done to minimize the
impediments which classified information
places on the work of Congress in the field
of foreign affairs. For example, reporting pro-
visions in legislation can require that certain
information be transmitted to Congress. Res-
olutions can be passed requesting the release
of specified information if enough members
believe that the information should be re-
leased. New legislation can be reviewed to
ascertain whether it sanctions classification
of information by such means as requiring
clearances for access to certain information,
and if so whether the legislation also pro-
vides safeguards against withholding in-
formation from Congress. Congressional re-
view and oversight activities can be intensi-
fied over the areas and agencies in which
large amounts of classified information
render inadequate the amount of informa-
tion available to the general public.

The power of the purse can be utilized by
specific provisions such as Sections 624(d)
(7) and 634(c) of the Foreign Assistance Act
of 1961 as amended, and Section 502 of the
Foreign Assistance and Related Programs Ap-
propriation Act, 1971, relating the release of
funds to the provision of Information re-
quested by a committee or subcommittee of
Congress, These particular provisions per=-
mit information to be withheld upon a per-
sonal certification by the President that he
has forbidden the furnishing of the specified
information. Such a personal certification
was made by the President on August 30,
1971, to prevent a suspension of Military
Assistance Program funds after the Secre-
tary of Defense had refused to supply the
Senate Forelgn Relations Committee with a
requested five-year plan for military assist-
ance. The withholding of information was
done on the grounds of executive privilege
and the need for “privacy of preliminary ex-
change of views between personnel of the
Executive Branch" rather than security clas-
sification. It appears to have been facili-
tated, however, by the provision of the law
permitting a waiver upon the President’s per-
sonal certification. In its 1980 report: “Execu-
tive Branch Practices in Withholding Infor-
mation From Congressional Committees,”
The House Committee on Government Opera-
tions endorsed the use of the power of the
purse for the purpose of obtaining informa-
tion necessary for Congress to perform its
functions, stating as its concluding para-
graph:

“Utilizing the power of the purse, the
Congress can and should provide in author-
izing and appropriating legislation, that the
continued avallability of appropriated funds
is contingent upon the furnishing of com-
plete and accurate information relating to
the expenditure of such funds to the General
Accounting Office and to the appropriate
committees, if any, at their request.” 102

Congress can survey its own policies and
practices in handling classified Information
and revise them If they seem to be either a
barrier to the declassification of informa-
tion or a barrier to obtaining or debating
secret information. For example, if the lack
of proper storage facllities has been used as
a reason for not leaving classified material
with Members of Congress, consideration
could be given to providing the necessary fa-
cilities. Similarly, Congress could survey its
own sources of information in the foreign af-
fairs fleld and, if the Executive Branch does
not cooperate in supplying the information
it gathers, consider expanding or utilizing
its own Iinvestigative resources more fully.
For information which remains classified, it
could make more frequent use of closed ses-
sions of the Senate, as in the debate on Laos
on June 7, 1971.

In any event, the many proposals which
have been introduced in Congress indicate
that a new attitude toward classified infor-
mation is developing. A greater awareness of
the hazards in Executive Branch secrecy is
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leading to a greater vigilance on the part of
Congress against misuse of the classification
system. A new determination by Congress to
play its full constitutional role in the making
of foreign policy may be bringing an end to
an era in which persons without access to
classified information were often made to
feel that they could not debate foreign pol-
icy issues on a par with officials in the Exec-
utive Branch.
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Basic DOCUMENTS ON SECURITY CLASSIFICA-
TION OF INFORMATION FOR NATIONAL SECU-
RITY PURPOSES .

(Weston Burnett, research assistant, forelgn

affairs division, July 16, 1971)
EXCUTIVE ORDER 10501—SAFEGUARDING
OFFICIAL INFORMATION

Nov. 9, 1953, 18 F.R. 7049, as amended by
Ex. Ord. No. 10816, May 8, 1959, 24 F.R. 377T;
Ex. Ord. No. 10901, Jan, 11, 1861, 26 F.R. 217T;
Ex. Ord. No. 10964, Sept. 20, 1961, 26 F.R. 8932;
Ex. Ord. No. 10085, Jan. 15, 1962, 27 F.R. 439;
Ex. Ord. No. 11097, Mar. 6, 1963, 28 F.R. 2225;
Ex. Ord. No. 11382, Nov. 28, 1967, 32 F.R. 16247.

Source: U.S. Laws, Statutes, etc., United
States Code Annotated. St. Paul, Minnesota;
West Publishing Company, 1927—(Title 50,
war and National Defense, Section 401, pages
35-45).

Section 1. Classification Categories. Officlal
information which requires protection in the
{nterests of national defense shall be limited
to three categories of classification, which in
descending order of importance shall carry
one of the following designations; Top Secret,
Secret, or Confidential. No other designation
shall be used to classify defense information,
including military information, as requiring
protection in the interests of national de-
fense, except as expressly provided by statute.
These categories are defined as follows:

(a) Top Secret. Except as may be expressly
provided by statute, the use of the classifica~
tion Top Secret shall be authorized, by appro-
priate authority, only for defense informa-
tion or material which requires the highest
degree of protection. The Top Secret Classi-
fication shall be applied only to that informa-
tion or material the defense aspect of which
{s paramount, and the unauthorized dis-
closure of which could result in exceptionally
grave damage to the Nation such as leading
to = definite break in diplomatic relations af-
fecting the defense of the United States, an
armed attack against the United States or
its allies, a war, or the compromise of military
or defense plans, or intelligence operations, or
scientific or technological developments vital
to the national defense.

(b) Secret. Except as may be expressly pro-
vided by statute, the use of the classification
Secret shall be authorized, by appropriate au-
thority, only for defense information or ma~
terial the unauthorized disclosure of which
could result in serious damage to the Nation,
such as by jeopardizing the international re-
iations of the United States, endangering the
effectiveness of a program or policy of vital
importance to the national defense, or com-
promising important military or defense
plans, scientific or technological develop-
ments im t to national defense, or in-
formation revealing important intelligence
operations.

(c) Confidential. Except as may be ex-
pressly provided by statute, the use of the
classification Confidential shall be author-
ized, by appropriate authority, only for de-
fense information or material the unauthor-
ized disclosure of which could be prejudicial
to the defense interests of the nation.

Sec. 2. Limitation of authority to classify.
The authority to classify defense informa-
tion or material under this order shall be
limited in the departments, agencies, and
other units of the executive branch as here-
inafter specified.

(a) In the following departments, agen-
cies, and CGovernmental units, having pri-
mary responsibility for matters pertaining
to national defense, the authority for original
classification of information or material un-
der this order may be exercised by the head
of the department, agency, or Governmental
unit concerned or by such responsible of-
fices or employees as he, or his representa-
tive, may designate for that purpose. The
delegation of such authority to classify shall
be limited as severely as is consistent with
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the orderly and expeditious transaction of
Government business.

The White House Office.

President’'s Science Advisory Committee,

Bureau of the Budget.

Council of Economic Advisers.

National Security Council.

Central Intelligence Agency.

Department of State.

Department of the Treasury.

Department of Defense.

Department of the Army.

Department of the Navy.

Department of the Air Force.

Department of Justice.

Department of Commerce.

Department of Labor.

Department of Transportation.

Atomic Energy Commission.

Canal Zone Government.

Federal Communications Commission.

Federal Radiation Council.

General Services Administration.

Interstate Commerce Commission.

National Aeronautics and Space Admin-
istration.

Natlonal Aeronautics and Space Council.

United States Civil Service Commission.

United States Information Agency.

Agency for International Development.

Office of Emergency Planning.

Peace Corps.

President’s Foreign Intelligence Advisory
Board.

United States Arms Control and Disarma-
ment Agency.

Export-Import Bank of Washington.

Office of Sclence and Technology.

The Special Representative for Trade
Negotiations.

(b) In the followilng departments, agen-
cles, and Government units, having partial
but not primary responsibility for matters
pertaining to national defense, the authority
for original classification of information or
material under this order shall be exercised
only by the head of the department, agency,
or Governmental unit without delegation:

Post Office Department.

Department of the Interior.

Department of Agriculture.

Department of Health, Education, and
Welfare.

Civil Aeronautics Board.

Federal Power Commission.

National Sclence Foundation.

Panama Canal Company.

Renegotiation Board.

Bmall Business Administration.

Subversive Activities Control Board.

Tennessee Valley Authority,

Federal Maritime Commission,

Subversive Activities Control Board.

(c) Any agency or unit of the executive
branch not named herein, and any such
agency or unit which may be established
hereafter, shall be deemed not to have au-
thority for original classification of informa-
tion or material under this order, except as
such authority may be specifically conferred
upon any such agency or unit hereafter.

Sec. 3. Classification. Persons designated
to have authority for original classification
of information or material which requires
protection in the interests of national de-
fense under this order shall be held respon-
sible for its proper classification in accord-
ance with the definitions of the three
categories In section 1, hereof. Unnecessary
be scrupulously avolded. The following spe-
clal rules shall be observed In classification
of defense information or material:

(a) Documents Iin General. Documents
shall be classified according to thelr own con-
tent and not necessarily according to their
relationship to other documents. References
to classified material which do not reveal
classified defense Information shall not be
classified.

(b) Physically Connected Documents. The
classification of a file or group of physically
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connected documents shall be at least as high
as that of the most highly classified docu-
ment therein. Documents separated from the
file or group shall be handled in accordance
with thelr individual defense classification.

(c) Multiple Classification. A document,
product, or substance shall bear a classifica-
tion at least as high as that of its highest
classified component. The document, product,
or substance shall bear only one over-all
classification, notwithstanding that pages,
paragraphs, sections, or components thereof
bear different classifications.

(d) Transmittal Letters. A letter trans-
mitting defense information shall be classi-
filed at least as high as its highest classified
enclosure.

(e) Information Originated by a Foreign
Government or Organization, Defense in-
formation of & classified nature furnished to
the United States by a foreign government
or international organization shall be as-
signed a classification which will assure a de-
gree of protection equivalent to or greater
than that required by the government or in-
ternational organization which furnished the
information.

Bec. 4. Declassification, Downgrading, or
Upgrading. When classified information or
material no longer requires its present level
of protection in the defense interest, it shall
be downgraded or declassified in order to
preserve the effectiveness and integrity of the
classification system and to ellminate classi-
fications of information or material which
no longer require classification protection.
Heads of departments or agencles originating
classified information or material shall desig-
nate persons to be responsible for continuing
review of such classified Information or ma-
terial on a document-by-document, category,
project, program, or other systematic basis,
for the purpose of declassifying or downgrad-
ing whenever national defense considerations
permit, and for recelving requests for such
review from all sources. However, Restricted
Data and material formerly designated as Re-
stricted Data shall be handled only in ac-
cordance with subparagarph 4(a) (1) below
and section 13 of this order. The following
special rules shall be observed with respect
to changes of classification of defense in-
formation or material, including Information
or material heretofore classified:

(a) Automatic Changes. In order to Insure
uniform procedures for automatic changes,
heads of departments and agencies having
authority for original classification of in-
formation or material as set forth in section
2 shall categorize such classified Information
or material into the following groups:

(1) Group 1. Information or material orig-
inated by forelgn governments or interna-
tional organizations and over which the
United States Government has no jurisdic-
tion information or material provided for by
statutes such as the Atomic Energy Act
[section 201] et seq. of Title 42, The Public
Health and Welfare and information or ma-
terial requiring special handling, such as In-
telligence and cryptography. This informa-
tion and material is excluded from automatic

e} g or declassification.

(2) Group 2. Extremely sensitive informa-
tion or material which the head of the agency
or his designers exempt on an individual
basis, frora automatic downgrading and de-
classification.

(3) Group 3. Information or material which
warrants some degree of classification for an
indefinite perlod. Such information or mate-
rial shall become automatically downgraded
at 12-year intervals until the lowest classi-
fication is reached, but shall not become
automatically declassified.

(4) Group 4. Information or material which
does not qualify for, or is not assigned to,
one of the first three groups. SBuch informa-
tion or material shall become automatically
downgraded at three-year Intervals until the
lowest classificatlon is reached, and shall be
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automatically declassified twelve years after
date of issuance.

To the fullest extent practicable. the clas-
sifying authority shall indicate on the infor-
mation or material at the time of original
classification if it can be downgraded or de-
classified at an earlier date, or if it can be
downgraded or declassified after a specified
event, or upon the removal of classified at-
tachments or enclosures. The heads, or their
designees, of departments and agencies in
possession of defense information or material
classified pursuant to this order, but not
bearing markings for automatic downgrading
or declassification, are hereby authorized to
mark or designate for automatic downgrad-
ing or declassification such information or
material in accordance with the rules or reg-
ulations established by the department or
agency that originally classified such infor-
mation or material.

(b) Non-Automatic Changes. The person
designated to receive requests for review of
classified material may downgrade or de-
classify such material when circumstances no
longer warrant its retention in its original
classification provided the consent of the
appropriate classifying authority has heen
obtained, The downgrading or declassification
of extracts from or paraphrases of classified
documents shall also require the consent of
the appropriate classifying authority unless
the agency making such extracts knows posi-
tively that they warrant a classification lower
than that of the document from which ex-
tracted, or that they are not classified.

(c¢) Material Officially Transferred. In the
case of material transferred by or pursuant
to statute or Executive order from one statute
or Executive order from one department or
agency 'to another for the latter’'s use and as
part of its official files or property, as dis-
tinguished from transfers merely for pur-
poses of storage, the receiving department
or agency shall be deemed to be the classify-
ing authority for all purposes under this or-
der, including declassification and downgrad-
ing.
(d) Material Not Officially Transferred.
When any department or agency has in its
possession any classified material which has
become five years old, and it appears (1) that
such material originated in an agency which
has since become defunct and whose files
and other property have not been officially
transferred to another department or agency
within the meaning of subsectlon (c), above,
or (2) that it is impossible for the possessing
department or agency to identify the origl-
nating agency, and (3) a review of the ma-
terial indicates that it should be downgraded
or declassified, the sald possessing depart-
ment or agency shall have power to declassify
or downgrade such material. If it appears
probable that another department or agency
may have a substantial interest in whether
the classification of any particular informa-
tion should be maintained. the possessing
department or agency shall not exercise the
power conferred upon it by this subsection,
except with the consent of the other depart-
ment or agency, until thirty days after it has
notified such other department or agency of
the nature of the material and of its inten-
tion to declassify or downgrade the same,
During such thirty-day period the other de-
partment or agency may, if it so desires, ex-
press its objections to declassifying or down-
grading the particular material, but the
power to make the ultimate decision shall re-
side In the possessing department or agency.

(e) Information or Material Transmitted
by Electrical Means. The downgrading or de-
classification of classified information or
material transmitted by electrical means
shall be accomplished in accordance with
the procedures described above unless spe-
cifically prohibited by the originating de-
partment or agency. Unclassified information
or material which is transmitted in en-
crypted form shall be safeguarded and han-
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dled in accordance with the regulations of
the originating department or agency.

(f) Downgrading. If the recipient of clas-
sified material believes that it has been clas-
sified too highly, he may make a request to
the reviewing official who may downgrade or
declassify the material after obtaining the
consent of the appropriate classifying au-
thority.

(g) Upgrading. If the recipient of unclas-
sified information or material belleves that
it should be classified, or if the recipient of
classified Information or material believes
that its classification is not sufficiently pro-
tective, it shall be safeguarded in accordance
with the classification deemed appropriate
and a request made to the reviewing official,
who may classify the Information or material
or upgrade the classification after obtaining
the consent of the appropriate classifying
authority. The date of this action shall con-
stitute a new date of origin insofar as the
downgrading or declassification schedule
(paragraph (a) above) is concerned.

(h) Departments and Agencies Which Do
Not Have Authority for Original Classifica-
tion. The provisions of this section relating
to the declassification of defense information
or material shall apply to departments or
agencies which do not, under the terms of
this order, have authorlty for original clas-
sification of information or material, but
which have formerly classified information
or material pursuant to Executive Order No.
10290 of September 24, 1951,

(1) Notification of Change in Classifica-
tion, In all cases in which action is taken by
the reviewing officlal to downgrade or declas-
sify earlier than called for by the automatic
downgrading declassification stamp, the re-
viewing officlal shall promptly notify all ad-
dressees to whom the information or mate-
rial was originally transmitted. Reciplents of
original information or material, upon re-
ceipt of notification of change in classifica-
tion, shall notify addressees to whom they
have transmitted the classified information
or material.

Sec. 5. Marking of Classified Material. After
a determination of the proper defense clas-
sification to be assigned has been made In
accordance with the provisions of this order
the classified material shall be marked as
follows:

(a) Downgrading-Declassification Mark-
ings. At the time of origination, all classified
information or material shall be marked to
indicate the downgrading-declassification
schedule to be followed in accordance with
paragraph (a) of section 4 of this order.

(b) Bound Documents. The assigned de-
fense classification on bound documents,
such as books or pamphlets, the pages of
which are permanently and securely fas-
tened together, shall be conspicuously
marked or stamped on the outside of the
front cover, on the title page, on the first
page, on the back page and on the outside
of the back cover. In each case the markings
shall be applied to the top and bottom of the
page or cover,

(c) Unbound Documents. The assigned
defense classification on wunbound docu-
ments, such as letters, memoranda, reports,
telegrams, and other similar documents, the
pages of which are not permanently and
securely fastened together, shall be conspic-
uously marked or stamped at the top and
bottom of each page, In such manner that
the marking will be clearly visible when the
pages are clipped or stapled together.

(d) Charts, Maps and Drawings. Classified
charts, maps, and drawings shall carry the
defense classification marking under the
legend, title block, or scale in such manner
that it will be reproduced on all coples made
therefrom. Such classification ghall also be
marked at the top and bottom in each
instance.

(e) Photographs, Films and Recordings.
Classified photographs, films, and recordings,
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and their containers, shall be conspicuously
and appropriately marked with the assigned
defense classification.

(f) Products or Substances. The assigned
defense classification shall be conspicuously
marked on classified products or substances,
if possible, and on their containers, if pos-
sible, or, if the article or container cannot be
marked, written notification of such classi-
fieation shall be furnished to recipients of
such products or substances.

(g) Reproductions. All copies or reproduc-
tlons of classified material shall be appro-
priately marked or stamped In the same
manner as the original thereof.

(h) Unclassified Material. Normally, un-
classified material shall not be marked or
stamped Unclassified unless it is essential to
convey to a recipient of such material that it
has been examined specifically with a view to
imposing a defense classification and has
been determined not to require such classi-
fication.

(1) Change or Removal of Classification.
Whenever classified material is declassified,
downgraded, or upgraded, the material shall
be marked or stamped in a prominent place
to reflect the change in classification, the
authority for the action, the date of action,
and the identity of the person or unit taking
the action. In addition, the old classification
marking shall be cancelled and the new clas-
sification (if any) substituted therefor.
Automatic change in classification shall be
indicated by the appropriate classifying au-
thority through marking or stamping in a
prominent place to reflect information speci-
fled in subsectlon 4 (n) hereof.

(j) Material Furnished Persons not in the
Executive Branch of the Government. When
classified material affecting the national de-
fense is furnished authorized persons, in or
out of Federal service, other than those in
the executive branch, the following notation,
in addition to the assigned classification
marking, shall whenever practicable be
placed on the material, on its container, or
on the written notification of its assigned
classification:

This material contains information affect-
ing the national defense of the United States
within the meaning of the espionage laws,
Title 18, U.8.C., Secs. 703 and 704, the trans-
mission or revelation of which in any man-
ner to an unauthorized person is prohibited
by law.

Use of alternative marking concerning “Re-
stricted Data™ as defined by the Atomic
Energy Act [sections 1801-1810 of Title 42]
is authorized when appropriate.

Sec. 6. Custody and Safekeeping. The pos-
session or use of classified defense informa-
tion or material shall be limited to locations
where facilities for secure storage or protec-
tion thereof are available by means of which
unauthorized persons are prevented from
gaining access thereto. Whenever such in-
formation or material is not under the per-
sonal supervision of its custodian, whether
during or outside of working hours, the fol-
lowing means shall be taken to protect it:

(a) Storage of Top Secret Information
and Material. As a minimum, Top S2cret
defense information and material shall be
stored in a safe or safe-type steel file con-
tainer having a three-position dlaltype com-
bination lock, and being of such weight, size,
construction, or installation as to minimize
the possibility of unauthorized access to,
or the physical theft of such information and
madterial. The head of a department or agency
may approve other storage facllities which
afford equal protection, such as an alarmed
area, a vault, & vault-type room, or an aresa
under continuous survelllance. !

(b) Storage of Secret and Confidential
Information and Material. As a minimum,
Secret and Confidential defense information
and material may be stored in a manner au-
thorized for Top Secret information and
material, or in steel file cabinets equipped
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with steel lockbar and a changeable three-
combination dial-type padlock or in other
storage facilities which afford equal pro-
tection and which are authorized by the
head of the department or agency.

(c) Storage or Protection Equipment.
Whenever new security storage equipment is
procured, it should, to the maximum extent
practicable, be of the type deslgnated as
security filing cabinets on the Federal Bup-
ply Schedule of the General Services Ad-
ministration.

(d) Other Classified Material. Heads of
departments and agencies shall prescribe
such protective facilities as may be neces-
sary in their departments or agencies for
material originating under statutory provi-
slons requiring protection of certain infor-
mation.

(e) Changes of Lock Combinations. Com-
binations on locks of safekeeping equipment
shall be changed, only by persons having ap-
propriate security clearance, whenever such
equipment is placed in use after procure-
ment from the manufacturer or other
sources, whenever a person knowing the com-
bination is transferred from the office to
which the equipment is assigned, or when-
ever the combination has been subjected to
compromise, and at least once every year,
Knowledge of combinations shall be limited
to the minimum number of persons neces-
sary for operating purposes. Records of com-
binations shall be classified no lower than
the highest category of classified defense
material authorized for storage in the safe-
keeping equipment concerned.

(f) Custodian's Responsibilities. Custo-
dians of classified defense material shall be
responsible for providing the best possible
protection and accountability for such ma-
terial at all times and particularly for
securely locking classified material in ap-
proved safekeeping equipment whenever it
is not in use or under direct supervision of
authorized employees. Custodians shall fol-
low procedures which insure that unau-
thorized persons do not gain access to classi-
fied defense Information or material by sight
or sound, and classified information shall not
be discussed with or in the presence of un-
authorized persons.

(g) Telephone Conversations. Defense
information classified in the three cate-
gorles under the provisions of this order
shall not be revealed In telephone con-
versations, except as may be authorized
under section 8 hereof with respect to the
transmission of Secret and Confidential
material over certain military communica-
tions circuits.

(h) Loss or Subjection to Compromise.
Any person in the executive branch who
has knowledge of the loss or possible
subjection to compromise of classified de-
fense Information shall promptly report
the clircumstances to a designated official
of his agency, and the latter shall take
appropriate action forthwith, including
advice to the originating department or
agency.

Sec. 7. Accountability and Dissemina-
tion, Enowledge or possession of classi-
fied defense information shall be permitted
only to persons whose official duties require
such access in the interest of promoting
national defense and only if they have been
determined to be trustworthy. Proper control
of dissemination of classified defense infor-
mation shall be maintained at all times, in-
cluding good accountability records of clas-
sified defense information documents, and
severe limitation on the number of such
documents originated as well as the number
of coples of classified defense information
documents shall be kept to a minimum to
decrease the risk of compromise of the in-
formation contained in such documents and
the financial burden on the Government in
protecting such documents. The following
special rules shall be observed in connection
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with accountability for and dissemination
of defense information or material:

(a) Accountability Procedures Heads of de-
partments and agencies shall prescribe such
accountability procedures as are necessary
to control effectively the dissemination of
classified defense information, with partie-
ularly severe control on material classified
Top Secret under this order. Top Secret Con-
trol Officers shall be designated, as required,
to recelve, maintain accountability registers
of, and dispatch Top Secret material.

(b) Dissemination Outside the Executive
Branch. Classified defense information shall
not be disseminated outside the executive
branch except under conditions and through
channels authorized by the head of the
disseminating department or agency, even
though the person or agency to which dis-
semination of such information is proposed to
be made may have been solely or partly re-
sponsible for its production.

(c) Information Originating in Another
Department or Agency, Except as otherwise
provided by section 102 of the National Se-
curity Act of July 26, 1947, c. 343, 61 Stat.
408, as amended, [section 403 of this title],
classified defense information originating in
another department or agency shall not be
disseminated outside the recelving depart-
ment or agency without the consent of the
originating department or agency. Docu-
ments and material containing defense in-
formation which are classified Top Secret or
Secret shall not be reproduced without the
consent of the originating department or
agency,

Sec. 8. Transmission. For transmission out-
side of a department or agency, classified de-
fense material of the three categories origi-
nated under the provisions of this order shall
be prepared and transmitted as follows:

(a) Preparation for Transmission. Such
material shall be enclosed in opague inner
and outer covers. The inner cover shall be a
sealed wrapper or envelope plainly marked
with the assigned classification and address.
The outer cover shall be sealed and addressed
with no indication of the classification of its
contents. A receipt form shall be attached
to or enclosed in the inner cover, except that
Confidential material shall require a receipt
only if the sender deems it mnecessary. The
receipt form shall identify the addressor, ad-
dressee, and the document, but shall contain
no classified information. It shall be signed
by the proper recipient and returned to the
sender,

(b) Transmitting Top Secret Material. The
transmission of Top Secret material shall be
effected preferably by direct contact of offi-
clals concerned, or, alternatively, by specifi-
cally designated personnel, by State Depart-
ment diplomatic pouch, by a messenger-cou-
rier system especially created for that pur-
pose, or by electric means in encrypted form;
or in the case of information transmitted by
the Federal Bureau of Investigation, such
means of transmission may be used as are
currently approved by the Director, Federal
Bureau of Investigation, unless express res-
ervation to the contrary is made in excep-
tional cases by the originating agency.

(¢) Transmitting Secret Information and
Material. Secret information and material
shall be transmitted within and between the
forty-eight contiguous States and the Dis-
trict of Columbia, or wholly within Alaska,
Hawall, the Commonwealth of Puerto Rico,
or a United States possession, by one of the
means established for Top Secret information
and material, by authorized courier, by
United States reglistered mail, or by the use
of protective services provided by commercial
carriers, air or surface, under such conditions
as may be prescribed by the head of the de-
partment or agency concerned. Secret infor-
mation and material may be transmitted out-
side those areas by one of the means estab-
lished for Top Secret information and mate-
rial, by commanders or masters of vessels of
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United States registry, or by the United
States registered mail through Army, Navy,
Air Force, or United States civil postal facili-
ties; provided that the information or mate-
rial does not at any time pass out of United
States Government control and does not pass
through a foreign postal system. For the pur-
poses of this section registered mail in the
custody of a transporting agency of the
United States Post Office is considered within
United States Government control unless the
transporting agent is foreign controlled or
operated. Secret information and material
may, however, be transmitted between United
States Government or Canadian Government
installations, or both, in the forty-eight con-
tiguous States, the District of Columbia,
Alaska, and Canada by United States and
Canadian reglstered mail with registered mail
receipt. Secret information and material may
also be transmitted over communications cir-
cuits in accordance with regulations promul-
gated for such purpose by the Secretary of
Defense.

(d) Transmitting Confidential Information
and Material. Confidential information and
material shall be transmitted within the
forty-eight contiguous States with the Dis-
trict of Columbia, or wholly within Alaska,
Hawaii, the Commonwealth of Puerto Rico,
or a United States possession, by one of the
means established for higher classifications,
or by certified or first-class mail. Outside
those areas Confidential information and
material shall be transmitted In the same
manner as authorized for higher classifica-
tions.

(e) Within an Agency. Preparation of clas-
sified defense material for transmission, and
transmission of it, within a department or
agency shall be governed by regulations,
issued by the head of the department or
agency, insuring a degree of securlty equiv-
alent to that outlined above for transmission
outside a department or agency.

Sec. 9. Disposal and Destruction. Docu-
mentary record material made or received by
a department or agency in connectlon with
transaction of public business and preserved
as evidence of the organization, functions,
policies, operations, decisions, procedures or
other activities of any department or agency
of the Government, or because of the infor-
mational value of the data contained therein,
may be destroyed only in accordance with the
act of July 7, 1943, p. 192, 57 Stat. 380, as
amended (sections 366-380 of Title 44),.
Nonrecord classified material, consisting of
extra copies and duplicates including short-
hand notes, preliminary drafts, used carbon
paper, and other material of similar tempo-
rary nature, may be destroyed, under proce-
dures established by the head of the depart-
ment or agency which meet the following
requirements, as soon as it has served its
purpose:

{a) Methods of Destruction. Classified de-
fense material shall be destroyed by burning
in the presence of an appropriate official or
by other methods authorized by the head of
an agency provided the resulting destruction
is equally complete.

(b) Records of Destruction. Appropriate
accountability records maintained in the de-
partment or agency shall reflect the destruc-
tion of classified defense material.

Sec. 10. Orientation and Inspection. To
promote the basic purposes of this order,
heads of those departments and agencies
originating or handling classified defense in-
formation shall designate experienced per-
sons to coordinate and supervise the activi-
ties applicable to their departments or agen-
cles under this order. Persons so designated
shall maintain active training and orienta-
tion programs for employees concerned with
classified defense information to impress
each such employee with his individual re-
sponsibility for exercising vigilance and care
in complying with the provisions of this
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order. Such persons shall be authorized on
behalf of the heads of the departments and
agencies to establish adequate and active in-
spection programs to the end that the pro-
visions of this order are administered effec-
tively.

Sec. 11, Interpretation of Regulations by
the Attorney General. The Attorney General,
upon request of the head of a department
or agency or his duly designated representa-
tive, shall personally or through authorized
representatives of the Department of Justice
render an interpretation of these regulations
in connection with any problems arising out
of their administration.

Sec. 12. Statutory Requirements. Nothing
in this order shall be construed to authorize
the dissemination, handling or transmission
of classified information contrary to the pro-
visions of any statute.

S8ec. 13. “Restricted Data,” Material For-
merly Designated as “Restricted Data,"” Com-
munications Intelligence and Cryptography.
(a) Nothing in this order shall supersede any
requirements made by or under the Atomic
Energy Act of August 30, 19564, as amended
(section 2011 et seq. of Title 42, The Public
Health and Welfare). “Restricted Data,” and
material formerly designated as “Restricted
Data,” shall be handled, protected, classified,
downgraded, and declassified in conformity
with the provisions of the Atomic Energy Act
of 1954, as amended, and the regulations of
the Atomic Energy Commission.

(b) Nothing in this order shall prohibit
any special requirements that the orginat-
ing agency-or other appropriate authority
may impose as to communications intelli-
gence, cryptography, and matters related
thereto.

Sec. 14, Combat Operations. The provisions
of this order with regard to dissemination,
transmission, or safekeeping of classified de-
fense information or material may be so
modified In connection with combat or com-
bat-related operations as the Secretary of
Defense may by regulations prescribe.

Sec. 15. Exceptional Cases. When, in an
exceptional case, a person or agency not au-
thorized to classify defense information orig-
inates information which is believed to re-
quire classification, such person or agency
shall protect that information in the manner
prescribed by this order for that category of
classified defense information into which it
is believed to fall, and shall transmit the in-
formation forthwith, under appropriate safe-
guards, to the department, agency, or person
having both the authority to classify in-
formation and a direct official interest in
the information, agency, or person to which
the Information would be transmitted in
the ordinary course of business), with a re-
quest that such department, agency, or per=
son classify the information.

Historical Research. As an exception to
the standard for access prescribed in the
first sentence of section 7, but subject to all
other provisions of this order, the head of
an agency may permit persons outside the
executive branch performing functions in
connection with historical research projects
to have access to classified defense informa-
tion originated within his agency if he deter-
mines that: (a) access to the Information
will be clearly consistent with the interests
of national defense, and (b) the person to
be granted access Is trustworthy: Provided
that the head of the agency shall take ap-
propriate steps to assure that classified in-
formation is not published or otherwise com-
promised.

Sec. 16, Review to Insure That Information
is Not Improperly Withheld Hereunder. The
President shall designate a member of his
staff who shall receive, consider, and take
action upon, suggestions or compilaints from
non-Government sources relating to the op-
eration of this order.

Sec. 17. Review to Insure Safeguarding of
Classified Defense Information. The National
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Becurity Council shall conduct a continuing
review of the implementation of this order
to insure that classified defense information
is properly safeguarded, in conformity here-
with

Sec. 18. Review Within Departments and
Agencles. The head of each department and
agency shall designate a member or members
of his staff who shall conduct a continuing
review of the implementation of this order
within the department or agency concerned
to Insure that no information is withheld
hereunder which the people of the United
States have a right to know, and to insure
that classified defense information is prop-
erly safeguarded in conformity herewith.

SBec. 19. Unuthorized Disclosure by Gov-
ernment Personnel. The head of each de-
partment and agency is directed to take
prompt and stringent administrative action
against any officer or employee of the United
States, at any level of employment, deter-
mined to have been knowingly responsible
for any release or disclosure of classified de-
fense information or material except in the
manner authorized by this order, and where
a violation of criminal statutes may be in-
volved, to refer promptly to the Department
of Justice any such case, .

Sec. 20. Revocation of Executive Order No.
10200. Executive Order No. 10200 of Septem-
ber 24, 1951 (set out as a note under this
section) is revoked as of the effective date
of this order.

Sec. 21. Effective Date. This order shall be-
come effective on December 15, 1953.

EXECUTIVE ORDER NO. 10865—SAFEGUARDING
CLASSIFIED INFORMATION WITHIN INDUSTRY

Feb. 23, 1960, 26 F.R. 1583, as amended
by Ex. Ord. No. 10909, Jan. 18, 1961, 26 F.R.
508; Ex. Ord. No. 11382, Nov. 28, 1967, 32
F.R. 16247.

Whereas it is mandatory that the United
States protect itself agailnst hostile or de-
structive activities by preventing unau-
thorized disclosures of classified informa-
tion relating to the national defense; and

Whereas it is a fundamental principle of
our Government to protect the interests
of individuals against unreasonable or un-
warranted encroachment; and

Whereas I find that the provisions and
procedures prescribed by this order are nec-
essary to assure the preservation of the in-
tegrity of classified defense information and
to protect the national interest; and

Whereas I find that those provisions and
procedures recognize the interest of in-
dividuals affected thereby and provide max-
imum possible safeguards to protect such
interests:

Now, therefore, under and by virtue of
the authority vested in me by the Constitu-
tlon and statutes of the United States, and
as President of the United States and as
Commander in Chief of the armed forces
of the United States, it is hereby ordered
as follows:

SBection 1. (a) The Secretary of State, the
Secretary of Defense, the Commissioners of
the Atomic Energy Commission, the Ad-
ministrator of the National Aeronautics and
Space Administration, and the Secretary of
Transportation, respectively, shall, by reg-
ulation, prescribe such specific requirements,
restrictions, and other safeguards as they
consider necessary to protect (1) releases
of classified information to or within
United States industry that relate to bid-
ding on, or the negotiation, award, perfor-
mance, or termination of, contracts with
their respective agencies, and (2) other re-
leases of classified information to or within
industry that such agencles have responsi-
bility for safeguarding. So far as possible,
regulations prescribed by them under this
order shall be uniform and provide for full
cooperation among the agencles concerned.

(b) Under agreement between the De-
partment of Defense and any other depart-
ment or agency of the United States, in-
cluding, but not limited to, those referred
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to in subsection (¢) of this section, regula-
tions prescribed by the Secretary of De-
fense under subsection (a) of this section
may be extended to apply to protect re-
leases (1) of classified information to or
within United States industry that relate
to bidding on, or the negotiation, award,
performance, or termination of, contracts
with such other department or agency, and
(2) other releases of classified information
to or within industry which such other de-
partment or agency has responsibility for
safeguarding.

(e} When used in this order, the term
“head of a department” means the Secre-
tary of State, the Secretary of Defense, the
Commissioners of the Atomic Energy Com-
mission, the Administrator of the National
Aeronautics and Space Administration, the
Secretary of Transportation, the head of any
other department or agency of the United
States with which the Department of De-
fense makes an agreement under subsection
(b) of this sectlon, and in sections 4 and
8, Includes the Attorney General. The term
“department” means the Department of
State, the Department of Defense, the
Atomic Energy Commission, the Natlonal
Aeronautics and Space Administration, the
Department of Transportation, any other de-
partment or agency of the United States
with which the Department of Defense
makes an agreement under subsection (b)
of this section, and, in sections 4 and 8,
includes the Department of Justice.

Sec. 2. An authorization for access to
classified information may be granted by
the head of a department or his designee,
including but not limited to, those officials
named in section 8 of this order, to an
individual, hereinafter termed an “appli-
cant,” for a specific classification category
only upon a finding that it is clearly con-
sistent with the national interest to do so.

Sec. 3. Except as provided in section 9
of this order, an authorization for access to
a specific classification category may not be
finally denied or revoked by the head of a
department or his designee, including, but
not limited to, those officlals named in sec-
tion 8 of this order, unless the applicant
has been given the following:

(1) A written statement of the reasons
why his access authorization may be denied
or revoked, which shall be as comprehensive
and detailed as the national security permits,

(2) A reasonable opportunity to reply in
writing under oath or affirmation to the
statement of reasons.

(3) After he has flled under oath or affir-
mation a written reply to the statement of
reasons, the form and sufficiency of which
may be prescribed by regulations issued by
the head of the department concerned, an
opportunity to appear personally before the
head of the department concerned or his
designee, including, but not limited to, those
officials named in section 8 of this order, for
the purpose of supporting his eligibility for
access authorization and to present evidence
on his behalf.

(4) A reasonable time to prepare for that
appearance.

(5) An opportunity to be represented by
counsel.

(6) An opportunity to cross-examine per-
sons either orally or through written inter-
rogatories in accordance with section 4 on
matters not relating to the characterization
in the statement of reasons of any organiza-
tion or individual other than the applicant.

(7) A written notice of the final decision
in his case which, if adverse, shall specify
whether the head of the department or his
designee, Including, but not limited to, those
officials named in section 8 of this order,
found for or against him with respect to each
allegation in the statement of reasons.

Sec. 4. (a) An applicant shall be afforded
an opportunity to cross-examine persons who
have made oral or written statements ad-
verse to the applicant relating to a contro-
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verted issue except that any such statement
may be received and considered without af-
fording such opportunity in the circum-
stances described in elther of the following
paragraphs:

(1) The head of the department supplying
the statement certifies that the person who
furnished the information is engaged in ob-
taining intelligence information for the Gov-
ernment and that disclosure of his identity
would be substantially harmful to the na-
tional interest,

(2) The head of the department concerned
or his speclal designee for that particular
purpose has preliminarily determined, after
considering information furnished by the
investigative agency involved as to the re-
liability of the person and the accuracy of
the statement concerned, that the statement
concerned appears to be reliable and ma-
terial, and the head of the department or
such special designee has determined that
fallure to receive and consider such state-
ment would, in view of the level of access
sought, be substantially harmful to the na-
tional security and that the person who fur-
nished the information cannot appear to
testify (A) due to death, severe illness, or
similar cause, in which case the identity
of the person and the information to be
considered shall be made available to the
applicant, or (B) due to some other cause
determined by the head of the department
to be good and sufficlent.

(b) Whenever procedures under para-
graphs (1) or (2) of subsection (a) of this
section are used (1) the applicant shall be
given a summary of the information which
shall be as comprehensive and detalled as the
national security permits, (2) appropriate

consideration shall be accorded to the fact
that the applicant did not have an oppor-
tunity to cross-examine such person or per-
sons, and (3) a final determination adverse
tc the applicant shall be made only by the
head of the department based upon his per-

sonal review of the case.

Sec. 5. (a) Records compiled in the reg-
ular course of business, or other physical
evidence other than investigative reports,
may be recelved and considered subject to
rebuttal without authenticating witnesses
provided that such information has been
furnished to the department concerned by an
investigative agency pursuant to its responsi-
bilities in connection with assisting the head
of the department concerned to safeguard
classified information within industry pur-
suant to this order.

(b) Records compiled in the regular course
of business, or other physical evidence other
than investigative reports, relating to a con-
troverted issue which, because they are clas-
sified, may not be inspected by the applicant,
may be received and considered provided
that: (1) the head of the department con-
cerned or his special designee for that pur-
pose has made a preliminary determination
that such physical evidence appears to be
material, (2) the head of the department
concerned or such designee has made a deter-
mination that fallure to recelve and con-
slder such physical evidence would, in view
of the level of access sought, be substan-
tially harmful to the national security, and
(3) to the extent that the natlonal security
permits, a s or description of such
physical evidence is made avallable to the
applicant. In every such case, Information as
to the authenticity and accuracy of such
physical evidence furnished by the investiga-
tive agency involved shall be considered. In
such instances a final determination adverse
to the applicant shall be made only by the
head of the department based upon his per-
sonal review of the case.

Sec. 6. The Secretary of State, the Secre-
tary of Defense, the Administrator of the Na-
tional Aeronautics and Space Administra-
tlon, the Secretary of Transportation, or his
representative, or the head of any other de-
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partment or agency of the United States with
which the Department of Defense makes an
agreement under section 1(b), or his rep-
resentative, may issue, in appropriate cases
invitations and requests to appear and testi-
Iy in order that the applicant may have the
opporunity to cross-examine as provided by
his order, Whenever a witness is so invited or
requested to appear and testify at a pro-
ceeding and the witness ls an officer or em-
ployee of the executive branch of the Gov-
ernment or a member of the armed forces of
the United States, and the proceeding in-
volves the activity in connection with which
the witness is employed, travel expenses and
per diem are authorized as provided by the
Standardized Government Travel Regula-
tions or the Joint Travel Regulations, as ap-
propriate. In all other cases (including non-
Government employees as well as officers or
employees of the executive branch of the
Government or members of the armed forces
of the United States not covered by the fore-
going sentence), transportation In kind and
reimbursement for actual expenses are au-
thorized in an amount not to exceed the
amount payable under Standardized Gov-
ernment Travel Regulations. An officer or
employee of the executive branch of the Gov-
ernment or a member of the armed forces of
the United States who is invited or requested
to appear pursuant to this paragraph shall
be deemed to be in the performance of his
official duties. So far as the national security
permits, the head of the investigative agency
involved shall cooperate with the Secretary,
the Administrator, or the head of the other
department or agency, as the case may be,
in identifying persons who have made state-
ments adverse to the applicant and in assist-
ing him in making them available for cross-
examination. If a person so invited is an
officer or employee of the executive branch
of the Government or a member of the
armed forces of the United States, the head
of the department or agency concerned shall
cooperate in making that person available
for cross-examination.

Sec. 7. Any determination under this order
adverse to an applicant shall be a determi-
nation in terms of the national interest and
shall in no sense be a determination as to
the loyalty of the applicant concerned.

Sec. B. Except as otherwise specifled in the
preceding provisions of this order, any au-
thority vested in the head of a department
by this order may be delegated to the

(1) Under Secretary of State or a Deputy
Under Secretary of State, In the case of au-
thority vested in the Secretary of State;

(2) Deputy BSecretary of Defense or an
Assistant Secretary of Defense, in the case
of authority vested in the Secretary of De-
fense;

(3) General Manager of the Atomic Energy
Commission, in the case of authority vested
in the Commissioners of the Atomic Energy
Commission;

(4) Deputy Administrator of the National
Aeronautics and Space Administration, in
the case of authority vested in the Admin-
istrator of the National Aeronautics and
Space Administration;

(6) Under Secretary of Transportation, in
the case of authority vested in the SBecretary
of Transportation;

(6) Deputy Attorney General or an Assist-
ant Attorney General, in the case of author-
ity vested in the Attorney General; or

(7) the deputy of that department, or the
principal assistant to the head of that de-
partment, as the case may be, in the case
of authority vested in the head of a depart-
ment or agency of the United States with
which the Department of Defense makes an
agreement under section 1(b).

Sec. 9. Nothing contained in this order
shall be deemed to limit or affect the re-
sponsibility and powers of the head of a de-
partment to deny or revoke access to a
specific classification category if the secu-

May 5, 1972

rity of the natlon so requires. Buch author-
ity may not be delegated and may be exer-
cised only when the head of a department
determines that the procedures prescribed
in sections 3, 4, and 56 cannot be invoked
consistently with the national security and
such determination shall be conclusive,
DwicHT D. EISENHOWER.

EXECUTIVE ORDER NO. 10985—AMENDMENT OF
EXECUTIVE ORDER NO. 10501, RELATING TO
SAFEGUARDING OFFICIAL INFORMATION

Jan. 15, 1962, 27 F.R. 439.

By virtue of the authority vested in me
by the Constitution and statutes of the
United States, and as President of the United
States, and deeming such action necessary in
the best interest of the natlonal security, it
is ordered that section 2 of Executive Order
No. 10601 of November 5, 1853, as amended
by Executive Order No. 10901 of January 9,
1961 [set out as a note under this section],
be, and it is hereby, further amended as fol-
lows:

Bection 1. Subsection (a) of section 2 is
amended (1) by deleting from the list of de-
partments and agencies thereunder the Op-
erations Coordinating Board, the Office of
Civil and Defense Mobilization, the Inter-
national Cooperation Administration, the
Council on Foreign Economic Policy, the De-
velopment Loan Fund, and the President’s
Board of Consultants on Foreign Intelligence
Activities, and (2) by adding thereto the fol-
lowing-named agencies:

Agency for International Development

Office of Emergency Flanning

Peace Corps

President's
Board

United States Arms Control and Disarma-
ment Agency

Sec. 2. SBubsection (b) of section 2 is
amended by deleting from the list of depart-
ments and agencies thereunder the Govern-
ment Patent Board, and by adding thereto
the following-named agency:

Federal Maritime Commission

Sec. 3. The agencies which have been
added by this order to the lists of depart-
ments and agencies under subsections (a)
and (b) of section 2 of Executive Order No.
10501, as amended [set out as a note under
this section], shall be deemed to have had
authority for classification of ipformation or
material from the respective dates on which
such agencies were established.

JoHN F. EENNEDY.

EXECUTIVE ORDER NO. 11087—AMENDMENT OF
EXECUTIVE ORDER NO. 10501, RELATING TO
SAFEGUARDING OFFICIAL INORMATION
Mar. 6, 1963, 28 F.R. 2225.

By virtue of the authority vested in me by
the Constitution and statutes of the United
States, and as President of the United States,
and deeming such action necessary in the best
interest of the national security, it is hereby
ordered as follows:

Section 1. Section 2 of Executive Order No.
10501 of November 5, 1953, as amended by
Executive Order No. 10901 of January 9, 1961,
and by Executive Order No. 10885 of Janu-
ary 12, 1962 [set out as a note under this
section], is hereby further amended (A) by
adding at the end of Subsection (a) thereof
“Export-Import Bank of Washington", “Of-
fice of Science and Technology”, and “The
Special Representative for Trade Negotia-
tions”; and (B) by deleting from Subsection
(b) thereof “Subversive Activities Control
Board.”

Sec. 2. The Export-Import Bank of Wash-
ington, the Office of Science and Technology,
and The Special Representative for Trade
Negotlations shall be deemed to have had
authority for the original classification of
information and material from the respective
dates on which such agencies were estab-
lished.

Foreign Intelligence Advisory

JouN F. EENNEDY.
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NOTES OF DECISIONS

Library references: War and National De-
fense—40. C.J.8. War and Natlonal Defense
§ 48.

1. Classification of material: “Classifica-
tion" in security sense simply means decision
made by proper authority in Department of
Defense to put plece of defense information
or material into specific category that then
makes it subject to current regulations re-
garding safekeeping and dissemination.
Dubin v, U.S,, 1966, 363 F. 2d 938, 176 Ct. Cl.
702, certiorari denied 87 8. Ct. 1019, 386 U.S.
9856, 18 L. Ed. 2d 103.

Purposes of classification system of De-
partment of Defense is to safeguard infor-
mation from becoming known to potential
enemies of United States in Interest of na-
tional defense. Id.

Under section 783 of this title, prohibiting
communication of classified information by
United States officers or employees to an
agent or representative of a foreign govern-
ment, the classification of documents is not
required to be made personally by President
of United States or Secretary of State;, an
Ambassador of United States Embassy had
authority to classify forelgn service dis-
patches, and dispatches as classified and
certified by the Ambassador were within
scope of section 783 of this title. Scarbeck v.
U.8., C.AD.C. 1962 317 F.2d 548, certiorari
denied 83 S.Ct. 1887, 374 U.S. 856, 10 L Ed.
2d 1077.

Forelgn service dispatches classified as
“secret” or “confidential” pursuant to presi-
dential executive order and foreign service
manual were *‘classified as affecting the secu-
rity of the United States” within meaning
of section TB3 of this title prohibiting a
United States officer or employees from com-
municating classified information to repre-
sentatives of a foreign government. Id.

2. Buspension of security clearance: De-
fense department order providing that will-
ful failure or refusal of employee, needing
security clearance, to furnish information
might prevent finding required for security
clearance in which event security clearance
would be suspended and further processing
of case discontinued, was not authorized by
any executive order or Congressional act.
Shoultz v. McNamara, D.C.Cal.1968, 282
F.Supp. 815.

Where, under defense department order,
employee whose security clearance was once
suspended had no further administrative or
judicial remedy to challenge suspension, and
further processing of case was discontinued,
and where employer would no longer em-
ploy employee wuntil clearance, suspension
was equivalent of final revocation and was
deprivation of employment and professional
rights within liberty and property concepts
of U.S.C.A. Const Amend. 5. Id.

3. Procedure for redress: That employee
whose security clearance and employment
had been suspended could obtain resump-
tion of processing of his case by answering
questions under procedures which he be-
lieved to be unauthorized and unconstitu-
tional and which did ralse serlous constitu-
tional questions did not negate deprivation
of employment and property rights within
Hberty and property concepts of U.S.C.A.
Const. Amend. 5. Shoultz v. McNamara, D.C,
Cal. 1968, 282 F.Supp. 315.

4. Access to secret information: Where
court found that board followed improper
procedure in determining that employee of
government contractor was not entitled to
clearance for access to secret Information
and in determining that, pending final dis-
position of case, employee was not author-
ized for clearance at any level, trial court
should have remanded the case for further
proceedings but should mnot have ordered
that pending such proceedings employee be
given clearance for access to secret informa-
tion. McNamara v. Remenyi, C.A.Cal. 1968.
391 F.2d 128.
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ESPIONAGE ACT

Source: U.S. Laws, Statutes, etc. United
Btates Code. 1969 ed., containing the general
and permanent laws of the United States, in
force on January 3, 1965. Prepared and pub-
lshed . . . by the Committee on the Ju-
diclary of the House of Representatives.
Washington, U.S. Govt. Print. Off., 1965 (v.
4, title 18, Crimes and Criminal Procedure,
chapter 37, pages 3574-9).
Chapter 37.—ESPIONAGE AND CENSORSHIP
Bec.
792,
793.

Harboring or concealing persons.
Gathering, transmitting or losing de-
fense information,
Gathering or delivering defense infor-
mation to ald forelgn government.
. Photographing and sketching defense
installations.
. Use of alrcraft for photographing de-
fense installations.
. Publication and sale of photographs of
defense installations,
. Disclosure of classified information.?
. Temporary extension of section 794.
. Violation of regulations of National
Aeronautics and Space Administra-
tion.

794.

Amendments

1961—Pub. L. 87-369, § 2, Oct. 4, 1961, 756
Stat. 795, deleted item 791.

1858—Pub L. 85-568, title IIT, § 304 (c) (2),
July 29, 1958, 72 Stat. 434, added item 799.

1953—Act June 30, 1953, ch. 175, §3, 67
Stat. 1383, added second item 798.

1951—Act Oct. 31, 1951, ch. 655, § 23, 65
Stat. 719, added item T798.

§ 791. Repealed. Pub. L. 87-369, § 1, Oct. 4,

1961, 756 Stat. 795.

Bection, act June 25, 1948, ch. 645, 62 Stat.
736, related to the application of the chapter
within the admiralty and maritime jurlsdie-
tion of the United States, on the high seas,
and within the United States.

§ T02. Harboring or concealing persons.

Whoever harbors or conceals any person
who he knows, or has reasonable grounds
to believe or suspect, has committed, or is
about to commit, an offense under sections
T3 or 794 of this title, shall be fined not
more than $10,000 or imprisoned not more
than ten years, or both. (June 25, 1948, ch.
645, 62 Stat. 736.)

Legislative History

Reviser’s Note—Based on section 35 of title
50, U.8.C. 1940 ed., War and Natlonal Defense
(June 15, 1917, ch. 30, title I, § 5, 40 Stat.
219; Mar. 28, 1940, ch. 72 § 2, 54 Stat. 79).

Similar harboring and concealing language
was added to section 2388 of this title.

Mandatory punishment provision wes re-
phrased in the alternative,

Indictment for violating this section and
sections 793, 794; limitation period

Act Bept. 23, 1950, ch. 1024, § 19, 64 Stat.
1005, provides that an indictment for any
violation of this section and sections 793 and
794 of this title, other than a violation con-
stituting a capital offense, may be found at
any time within ten years next after such vio-
lation shall have been committed, but that
such section 19 shall not authorize prosecu-
tion, trial, or punishment for any offense
“now" barred by the provisions of existing
law.

Canal Zone

Applicability of section to Canal Zone, see
section 14 of this title.

Cross references
Federal retirement benefits, forfeiture upon
conviction of offenses described under this
section, see section 2282 of Title 5, Executive
Departments and Government Officers and
Employees.
Forfeiture of veterans' benefits upon con-

180 enacted.
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viction under this section, see section 3505 of
Title 38, Veterans' Benefits,

Harboring and concealing, generally, see
section 1071 et seq. of this title.

Jurisdiction of offenses, see section 3241 of
this title.

Misprision of felony, see section 4 of this
title.

§ 793. Gathering, transmitting or losing de-
fense information.

(a) Whoever, for the purpose of obtaining
information respecting the natlonal defense
with intent or reason to believe that the in-
formation is to be used to the injury of the
United States, or to the advantage or any
foreign nation, goes upon, enters flies over, or
otherwise obtains information concerning
any vessel, aircraft, work of defense, navy
yard, naval station, submarine base, fueling
station, fort, battery, torpedo station, dock-
yard, canal, railroad, arsenal, camp, factory,
mine, telegraph, telephone, wireless, or signal
station, building, office, research laboratory or
station or other place connected with the na-
tional defense owned or constructed, or in
progress of construction by the United States
or under the control of the United States, or
of any of its officers, departments, or agencies,
or within the exclusive jurisdiction of the
United States, or any place in which any ves-
sel, alrcraft, arms, munitions, or other mate-
rials or instruments for use in time of war are
being made, prepared, repaired, stored, or are
the subject of research or development, under
any contract or agreement with the United
States, or any department or agency thereof,
or with any person on behalf of the United
States, or otherwise on behalf of the United
States, or any prohibited place so designated
by the President by proclamation in time of
war or in case of national emergency in which
anything for the use of the Army, Navy, or Alr
Force is being prepared or constructed or
stored, information as to which prohibited
place the President has determined would be
prejudicial to the national defense; or

(b) Whoever, for the purpose aforesaid,
and with like intent or reason to believe,
coples, takes, makes, or obtains, or attempts
to copy, take, make, or obtain any sketch,
photograph, photographic negative, blue-
print, plan, map, model, instrument, appli-
ance, document, writing, or note of anything
connected with the national defense; or

(¢) Whoever, for the purpose aforesaid, re-
celves or obtains or agrees or attempts to re-
ceive or obtain from any person, or from any
source whatever, any document, writing, code
book, signal book, sketch, photograph, photo-
graphic negative, blueprint, plan, map, model,
instrument, appliance, or note, of anything
connected with the nationsl defense, knowing
or having reason to belleve, at the time he
receives or obtains, or agrees or attempts to
receive or obtain it, that it has been or will
be obtalned, taken, made, or disposed of by
any person contrary to the provisions of this
chapter; or

(d) whoever, lawfully having possession of,
access to, control over, or being entrusted
with any document, writing, code book, sig-
nal book, sketch, photograph, photographic
negative, blueprint, plan, map, model, in-
strument, appliance, or note relating to the
national defense, or information relating to
the national defense which information the
possessor has reason to believe could be used
to the Injury of the United States or to the
advantage of any foreign nation, willfully
communicates, delivers, transmits or causes
to be communicated, delivered, or trans-
mitted or attempts to communicate, deliver,
transmit or causes to be communicated, de-
livered or transmitted the same to any per-
son not entitled to receive it, or willfully
retains the same and fails to deliver it on
demand to the officer or employee of the
United States entitled to receive it; or

(e) Whoever having unauthorized posses-
slon of, access to, or control over any docu-
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ment, writing, code book, signal book, sketch,
photograph, photographic negative, blue-
print, plan, map, model, instrument, appli-
ance, or note relating to the national de-
fense which information the possessor has
reason to believe could be used to the injury
of the United States or to the advantage of
any foreign nation, willfully communicates,
delivers, transmits or causes to be communi-
cated, delivered, or transmitted, or attempts
to communicate, deliver, transmit or cause to
be communicated, delivered, or transmitted
the same to any person not entitled to receive
it, or willfully retains the same and fails to
deliver it to the officer or employee of the
United States entitled to receive it; or

{f) Whoever, being entrusted with or hav-
ing lawful possession or control of any docu-
ment, writing, code book, signal book, sketch,
photograph, photographic negative, blue-
print, plan, map, model, instrument, appli-
ance, note, or information, relating to the
national defense, (1) through gross negli-
gence permits the same to be removed from
its proper place of custody or delivered to
anyone in violation of his trust, or to be lost,
stolen, abstracted, or destroyed, or (2) having
knowledge that the same has been illegally
removed from its proper place of custody or
delivered to anyone in violation of its trust,
or lost, or stolen, abstracted, or destroyed,
and falled to make prompt report of such
loss, theft, abstraction, or destruction to his
superior officer—

Shall be fined not more than $10,000 or
imprisoned not more than ten years, or both.

(g) I two or more persons conspire to
violate any of the foregoing provisions of this
section, and one or more of such persons do
any act to effect the object of the conspiracy,
each of the parties to such conspiracy shall
be subject to the punishment provided for
the offense which is the object of such con-
spiracy. (June 25, 1948, ch. 645, 62 Stat. 736;
Sept. 23, 1950, ch. 1024, title I, § 18, 64 Stat.
1003.)

Legislative History

Reviser's Note—Based on sectlions 31 and
36 of title 50, U.8.C., 1940 ed., War and Na-
tional Defense (June 15, 1917, ch. 30, title I,
§§ 1, 6, 40 Stat. 217, 219; Mar. 28, 1940, ch. 72,
§ 1, 54 Stat. 79).

Section consolidated sections 31 and 36 of
title 50, U.S.C., 1940 ed., War and National
Defense.

Words “departments or agencies” were in-
serted twice in conformity with definitive
section 6 of this title to eliminate any pos-
sible ambiguity as to scope of section.

The words "or induces or alds another"
were omitted wherever occurring as unnec-
essary in view of definition of “principal” in
section 2 of this title.

Mandatory punishment provision was re-
phrased in the alternative.

Minor changes were made In phraseology.

Amendments

19560—Act Sept. 23, 1950, divided section
into subdivisions, added laboratories and
stations, and places where material or instru-
ments for use in time of war are the sub-
Ject of research or development to the list of
facilities and places to which subsection (a)
applies, made subsection (d) applicable only
in cases in which possession, access, or con-
trol is lawful, added subsection (e) to take
care of cases in which possession, access, or
control, is unlawful, made subsection (f)
applicable to instruments and appliances, as
well as to documents, records, etc, and pro-
vided by subsection (g) a separate penalty
for conspiracy to violate any provisions of
this section.

Indictment jor violating this Section;

limitation period

Limitation period in connection with in-
dictments for violating this section, see note
under section 792 of this title.
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Canal Zone

Applicability of section to Canal Zone, see
section 14 of this title.

Cross References

Activities affecting armed forces—

Generally, see section 2387 of this title,

Classified information, disclosure by Gov-
ernment official, or other person, penalty
for, see section 783 (b), (d) of Title 50, War
and National Defense and sectlon 798 of this
title.

Federal retirement benefits, forfelture
upon conviction of offenses described under
this section, see section 2282 of Title 5, Exec-
utive Departments and Government Officers
and Employees.

Forfeiture of veterans’ benefits upon con-
victlon under this section, see section 3505
of Title 38, Veterans’ Benefits,

Jurisdiction of offenses, see section 3241 of
this title.

Letters, writings, etc., in violation of this
section as nonmallable, see sectlon 1717 of
this title.

Nonmallable letters and writings, see sec-
tion 1717 of this title.

§ 704, Gathering or delivering defense in-
formation to ald foreign government.

(a) Whoever, with intent or reason to
belleve that it is to be used to the injury
of the United States or to the advantage of
a foreign natlon, communicates, delivers, or
transmits, or attempts to communicate, de-
liver, or transmit, to any foreign government,
or to any faction or party or military or naval
force within a foreign country, whether
recognized or unrecognized by the United
Btates, or to any representative, officer, agent,
employee, subject, or citizen thereof, either
directly or indirectly, any document, writing,
code book, signal book, sketch, photograph,
photographic negative, blueprint, plan, map,
model, note, instrument, appliance, or in-
formation relating to the national defense,
shall be punished by death or by imprison-
ment for any term of years or for life.

(b) Whoever, in time of war, with intent
that the same shall be communicated to the
enemy, collects, records, publishes, or com-
municates, or attempts to elicit any informa-
tion with respect to the movement, numbers,
description, condition, or disposition of any
of the Armed Forces, ships, aircraft, or war
materials of the United States, or with
respect to the plans or conduct, or supposed
plans or conduct of any naval or military
operations, or with respect to any works or
measures undertaken for or connected with,
or intended for the fortification or defense
of ny place, or any other information relat-
ing to the public defense, which might be
useful to the enemy, shall be punished by
death or by imprisonment for any term of
years or for life.

(e) If two or more persons conspire to
violate this section, and one or more of such
persons do any act to effect the object of the
conspiracy, each of the parties to such con-
spiracy shall be subject to the punishment
provided for the offense which is the object
of such consplracy. (June 25, 1948, ch. 645,
62 Stat. 737; Sept. 3, 1954, ch, 1261, title II,
§ 201, 68 Stat. 1219.)

Legislative History

Reviser's Note—Based on sections 32 and
34 of title 50, U.S.C., 1940 ed., War and Na-
tional Defense (June 15, 1917, ch. 30, title I,
§§ 2, 4, 40 Stat. 218, 219).

Sectlon consolidates sections 32 and 34
of title 50, U.S.C.. 1840 ed., War and Na-
tional Defense.

The words “or induces or alds another’
were omitted as unnecessary in view of def-
inition of “principal” in sectlon 2 of this
title.

The conspiracy provision of sald section 34
was also incorporated in section 2388 of this
title.

Minor changes were made in phraseology.

May 5, 1972

Amendments

1954—Act Sept. 3, 1954, increased the
penalty for peacetime espionage and cor-
rected a deficiency on the sentencing author-
ity by increasing penalty to death or im-
prisonment for any term of years.

Temporary extension of war period

Temporary extension of war period, see sec=-
tion 798 of this title.

Sectlon T of act June 30, 1953, ch. 175, 67
Stat. 133, repealed Joint Res. July 3, 1952,
ch. 570, § 1(a) (29, 66 Stat. 333; Joint Res.
Mar. 31, 1953, ch. 13, §1, 67 Stat. 18, which
provided that this section should continue
in force until six months after the termina-
tion of the National emergency proclaimed
by 1950 Proc. No. 2014 which is set out as a
note preceding section 1 of Appendix to Ti-
tle 50, War and National Defense.

Section 6 of Joint Res. July 3, 1952 re-
pealed Joint Res. Apr. 14, 1952 ch. 204, 66
Stat. 54, as amended by Joint Res. May 28,
19562, ch. 339, 66 Stat., 96. Intermediate ex-
tensions by Joint Res. June 14, 1952, ch. 437,
66. Stat. 137, and Joint Res. June 30, 1952,
ch. 526, 66 Stat. 206, which continued provi-
sions until July 3, 1952, expired by their own
terms.

Indictment for violating this

limitation period
Limitation period in connection with in-
dictments for violating this section, see note
under sectlon 792 of this title.

Canal zone

Applicability of section to Canal Zone, see
section 14 of this title.

Cross references

Classified information, disclosure by Gov-
ernment official or other person, penalty for,
see section T83 (b), (d) of Title 50, War and
National Defense and section 798 of this
title.

Conspiracy to commit offense generally,
see section 371 of this title.

Federal retirement benefits, forfeiture
upon conviction of offenses described under
this section, see section 2282 of Title 5, Ex-
ecutive Departments and Government Offi-
cers and Employees.

Forfeiture of veterans’ benefits upon con-
viction under this section, see section 3505
of Title 38, Veterans' Benefits.

Jurisdiction of offenses, see section 3241 of
this title.

Letters, writings, ete., in violation of this
section as nonmallable, see section 1717 of
this title.

Nonmailable letters and writings, see sec-
tion 1717 of this title.

§ 795. Photographing and sketching defense
installations.

(a) Whenever, in the interests of national
defense, the President defines certaln vital
military and naval installations or equip-
ment as requiring protection against the
general dissemination of information rela-
tive thereto, it shall be unlawful to make
any photograph, sketch, plcture, drawing,
map, or graphical representation of such vital
military and naval installations or equip-
ment without first obtaining permission of
the commanding officer of the military or
naval post, camp, or station, or naval ves-
sels, military and naval aircraft, and any
separate military or naval command con-
cerned, or higher authority, and promptly
submitting the product obtalned to such
commanding officer or higher authority for
censorship or such action as he may deem
TNEeCcessary.

(b) Whoever violates this section shall be
fined not more than $1,000 or imprisoned not
more than one year, or both. (June 25, 1948,
ch. 645, 62 Stat. 737.)

Legislative History

Reviser's Note.—Based on sectlons 45 and
45c of title 50, U.S.C., 1940 ed., War and Na-
tional Defense (Jan. 12, 1938, ch. 2, §§ 1, 4,
52 Stat. 8, 4).

section;




May 5, 197

Section consolidated sections 45 and 4bc
of title 50, U.B.C., 1940 ed., War and National
Defense.

Minor changes were made in phraseology.

Canal Zone

Applicability of section to Canal Zone, see
section 14 of this title.

Ex. Orp. No. 10104. DEFINITIONS oOF VITAL
MILITARY AND NavAL INSTALLATIONS AND
EQUIPMENT
Ex. Ord. No. 10104, Feb. 1, 1950, 15 F.R.

597, provided :

Now, therefore, by virtue of the authority
vested In me by the foregoing statutory
provisions, and in the interests of national
defense, I hereby define the following as vital
military and naval installations or equip-
ment requiring protection against the general
dissemination of information relative there-
to:

1. All military, naval, or air force instal-
lations and equipment which are now clas-
sified, designated, or marked under the au-
thority or at the direction of the President,
the Secretary of Defense, the Secretary of
the Army, the Secretary of the Navy, or the
Secretary of the Alr Force as “top secret,”
“secret,” “confidential,” or “restricted,” and
all military, naval, or air force installations
and equipment which may hereafter be so
classified, designated, or marked with the
approval or at the direction of the President,
and located within:

(a) Any military, naval, or air force reser-
vation, post, arsenal, proving ground, range,
mine field, camp, base, airfield, fort, yard,
station, district, or area.

(b) Any defensive sea area heretofore es-
tablished by Executive order and not sub-
sequently discontinued by Executive order,
and any defensive sea area hereafter estab-
lished under authority of section 2152 of title
18 of the United States Code.

(c) Any airspace reservation heretofore or
hereafter established under authority of
section 4 of the Air Commerce Act of 1926
(44 Stat, 570; 49 U.S.C. 774) except the air-
space reservation established by Executive
Order No. 10092 of December 17, 1940,

(d) Any naval harbor closed to foreign
vessels.

(e) Any area required for fleet purposes.

(f) Any commercial establishment engaged
in the development or manufacture of classi-
fied military or naval arms, munitions, equip-
ment, designs, ships, aircraft, or vessels for
the U.8. Army, Navy, or Air Force.

2. All military, naval, or alr force aircraft,
weapons, ammunition, vehicles, ships, ves-
sels, instruments, engines, manufacturing
machinery, tools, devices, or any other equip-
ment whatsoever, in the possession of the
Army, Navy, or Air Force or in the course of
experimentation, development, manufacture,
or delivery for the Army, Navy, or Air Force
which are now classified, designated, or
marked under the authority or at the direc-
tion of the President, the Secretary of De-
fense, the Secretary of the Army, the Secre-
tary of the Navy, or the Secretary of the
Alr Force as "top secret,” “secret,” “con-
fidential,” or “restricted,” and all such
articles, materials, or equipment which may
hereafter be so classified, designated, or
marked with the approval or at the direction
of the President.

3. All official military, naval, or air-force
books, pamphlets, documents, reports, maps,
charts, plans, designs, models, drawings, pho-
tographs, contracts, or specifications which
are now marked under the authority or at
the direction of the President, the Secre-
tary of Defense, the Secretary of the Armpy,
the Secretary of the Navy, or the Secretary
of the Air Force as “top secret”, “secret”,
“confidential”, or “restricted”, and all such
articles or equipment which may hereafter
be so marked with the approval or at the
direction of the President.

This order supersedes Executive Order No.
8381 of March 22, 1940, entitled “Defining
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Certain Vital Military and Naval Installa-
tions and Equipment.’

Cross references
Publication and sale of photographs of de-
fense installations, see section T97 of this
title.

§ 796. Use of aircraft for photographing de-
fense installations,

Whoever uses or permits the use of an air-
craft or any contrivance used, or designed
for navigation or flight in the air, for the
purpose of making a photograph, sketch,
picture, drawing, map, or graphical repre-
sentation of vital military or naval installa-
tions or equipment, in violation of section
795 of this title, shall be fined not more than
1,000 or imprisoned not more than one year,
or both. (June 25, 1948, ch. 645, 62 Stat.
738.)

Legislative history

Reviser's Note.—Based on sections 45, 45a,
and 46c of title 50, U.8.C., 1940 ed., War and
National Defense (Jan. 12, 1938, ch. 2, §§ 1,
2,4, 52 Stat. 3,4).

Reference to persons causing or procuring
was omitted as unnecessary in view of defini-
tion of “principal” in section 2 of this title.

Punishment provided by section 795 of this
title is repeated, and is from said section 45
of title 50, U.S.C., 1940 ed.

Minor changes were made in phraseology.

Canal Zone

Applicability of sectlion to Canal Zone, see
section 14 of this title.

§ 797. Publication and sale of photographs
of defense installations.

On and after thirty days from the date
upon which the President defines any vital
military or naval installation or equipment
as being within the category contemplated
unde: section 795 of this title, whoever re-
produces, publishes, sells, or gives away any
photograph, sketch, picture, drawing, map,
or graphical representation of the vital mili-
tary or naval installations or equipment so
definc 1, without first obtalning permission
of the commanding officer of the military or
naval post, camp, or station concerned, or
higher authority, unless such photograph,
sketch, picture, drawing, map, or graphical
representation has clearly indicated thereon
that it has been censored by the proper mili-
tary or naval authority, shall be fined not
more than $1,000 or imprisoned not more
than one year, or both. (June 25, 1948, ch.
645, 62 Stat. 738.)

Legislative history

Reviser's Note—Based on sections 45 and
45b, of title 50, U. 8. C., 1940 ed., War and
National Defense (Jan. 12, 1938, ch. 2 § § 1,
3, 52 Btat. 3).

Punishment provision of section 45 of title
50, U. 8. C., 1940 ed., War and National De-
fense, is repeated. Words “upon conviction”
were deleted as a surplusage since punish-
ment cannot be imposed until a conviction
is secured.

Minor changes were made in phraseology.

Canal Zone

Applicability of section to Canal Zone, see
section 14 of this title.
§ T98. Disclosure of Classified Information.?

(a) Whoever knowingly and willfully com-
municates, furnishes, transmits, or other-
wise makes avallable to an unauthorized
person, or publishes, or uses in any manner
prejudicial to the safety or interest of the
United States or for the benefit of any for-
eign government to the detriment of the
United States any classified information—

(1) concerning the nature, preparation,
or use of any code, cipher, or cryptographic
system of the United States or any foreign
government; or

(2) concerning the design, construction,

*So enacted. See second 798 enacted on
June 30, 1953, set out below.
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use, maintenance, or repair of any device,
apparatus, or appliance used for prepared or
planned for use by the United States or any
foreign government for cryptographic or
communication intelligence purposes; or

(3) concerning the communication intelli-
gence activities of the United States or any
foreign government; or g

(4) obtained by the process of communi-
cation intelligence from the communiecations
of any foreign government, knowing the
same to have been obtained by such proc-
esses—

Shall be fined not more than $10,000 or
imprisoned not more than ten years, or both.

(b) As used in subsection (a) of this sec-
tion—

The term “classified information” means
information which, at the time of a viola-
tion of this section, is, for reasons of national
security, specifically designated by a United
States Government Agency or limited or re-
stricted dissemination or distribution;

The terms “code,” “cipher,” and “crypto-
graphic system” include in their meanings,
in addition to their usual meanings, any
method of secret writing and any mechanical
or electrical device or method used for the
purposes of disguising or concealing the con-
tents, significance, or meanings of communi-
cations;

The term “foreign government” includes
in its meaning any person or persons acting
or purporting to act for or on behalf of any
faction, party, department, agency, bureau,
or military force of or within a foreign coun-
try, or for or on behalf of any government
Oor any person or persons purporting to act
as & government within a forelgn country,
whether or not such government is recog-
nized by the United States;

The term “communication intelligence”
means all procedures and methods used In
the interception of communications and the
obtaining of information from such com-
munications by other than the intended re-
cipients;

The term “unauthorized person" means
any person who, or agency which, is not au-
thorized to receive information of the cate-
gories set forth in subsection (a) of this
section, by the President, or by the head of
a department or agency of the United States
Government which is expressly designated by
the President to engage in communication
intelligence activities for the United States.

(c) Nothing in this section shall prohibit
the furnishing, upon lawful demand, of in-
formation to any regularly constituted com=-
mittee of the Senate or House of Representa-
tives of the United States of Amerlca, or
joint committee thereof. (Added Oct. 31,
1951, ch. 655, § 24 (a), 66 Stat. 719.)

Canal Zone

Applicability of section to Canal Zone, see
section 14 of this title.

Cross References

Disclosure of classified Information by
Government officer or employee, see section
783 (b), (d) of Title 50, War and National
Defense.

Federal retirement benefits, forfeiture upon
convietlon of offenses described under this
section, see section 2282 of Title 5, Executive
Departments and Government Officers and
Employees.

Forfeiture of veterans' benefits upon con-
vietion under this section, see section 3505
of Title 38, Veterans' Benefits.

§ 798. Temporary extension of section 7842

The provisions of section 794 of this title,
as amended and extended by section 1 (a)
(29) of the Emergency Powers Continuation
Act (66 Stat. 333), as further amended by
Public Law 12, Eighty-third Congress, in
addition to coming into full force and effect
in time of war shall remain in full force and

880 enacted. See first section 798 enacted
on Oct. 31, 1951, set out above.
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effect until six months after the termina-
tion of the national emergency proclaimed
by the President on December 16, 1850 (Proc.
2912, 3 C.F.R. 1950 Supp., p. 71), or such
earlier date as may be prescribed by concur-
rent resolution of the Congress, and acts
which would give rise to legal consequences
and penalties under section 794 when per-
formed during a state of war shall give rise to
the same legal consequences and penalties
when they are performed during the period
above provided for. (Added Jan 30, 1953, ch.
175 § 4, 67 Stat. 133.)

References in Text

Section 1 (a) (29) of the Emergency Fowers
Continuation Act (66 Stat. 333) as further
amended by Public Law 12, Eighty-third Con-
gress, referred to in the text, was formerly
set out as a note under section 791 of this
title and was repealed by section 7 of act
June 30, 1953.

Proc. 2012, 3 C.F.R. 1950 Supp., p. T1, re-
ferred to in the text, is an erroneous cita-
tion. It should refer to Proc, 2014 which is set
out as a note preceding section 1 of Ap-
pendix to Title 50, War and National De-
fense.

Canal Zone

Applicability of section to Canal Zone, see

section 14 of this title.

§ 709, Violation of regulations of National
Aeronautics and Space Administration.

Whoever willfully shall violate, attempt to
violate, or conspire to violate any regulation
or order promulgated by the Administrator
of the National Aeronautics and Space Ad-
ministration for the protection or security of
any laboratory, station, base or other facility,
or part thereof, or any alrcraft, missile, space-
craft, or similar vehicle, or part thereof, or
other property or equipment in the custody of
the Administration, or any real or personal
property or equipment in the custody of any
contractor under any contract with the Ad-
ministration or any subcontractor of any such
contractor, shall be fined not more than 85,-
000, or Imprisoned not more than one year,
or both. (Added Pub. L. 85-568, title III, § 304
(e) (1), July 29, 1958, 72 Stat. 434.)

Codification

Bection was added by subsec. (c) of section
304 of Pub. L. 85-568. Subsecs. (a) and (b)
of section 304 are classified to section 2455 of
Title 42, The Public Health and Welfare.
Bubsec. (d) of section 304 is classified to sec-
tion 1114 of this title. Subsec. (e) of section
304 is classified to section 2456 of Title 42,

Canal Zone

Applicability of section to Canal Zone, see
section 14 of this title.

CLASSIFYING, DECLASSIFYING OF PAPERS

Source.—Classifying, Declassifying of Pa-
pers. Affidavit of George Mclain, presented in
open session in U.S. District Court. Wash-
ington Post, June 22, 1971: A 11.

Affidavit of George MacClain, presented in
open session in U.S. Distriet Court. Most of
the government’s affidavits were presented in
closed session.

I, George MacClain, Director of the Security
Classification Management Division, Office
of the Deputy Assistant Secretary of Defense
(Security Policy) (Administration), being
duly sworn, depose and say:

1. That, I have held my present position
since 1863. I have been employed iIn the
Department of Defense continuously since
1835.

2. That under the general direction of the
Assistant Secretary of Defense (Adminis-
tration), my Division is responsible for the
development, promulgation, and adminis-
trative oversight of the rules and regulations
of downgrading, and declassification of offi-
clal information over which the Department
of Defense (DoD) has original classification
Jurisdiction vested in the Secretary of De-
fense by Executive Order (EO) 10501 SaTe-
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guarding Official Information in the Inter-
ests of the Defense of the United States,
December 15, 1953, as amended, or over
which the DoD has derivative classification
authority by reason of having been placed
in custody thereof by some other United
States Government agency, forelgn nation,
or Iinternational organization exercising
original classifying jurisdiction. A copy of EO
10501, as amended to date, is attached
hereto.

3. That the principal regulations of the
DoD for security classification, downgrading
and declassification consist of DoD Instruc-
tion 5210.47, Security Classification of Offi-
cial Information, December 31, 1964, and
DoD Directive 5200.10. Downgrading and De-
classification of Classified Defense Informa-
tion, July 26, 1962. These regulations specifi-
cally implement those portions of EO 10501,
as amended, which pertain to security classi-
fication, downgrading and declassification of
official information. Copies of these regula-
tions, as amended to date, are attached
hereto.

4. That as originally issued in 1853, EO
10501 provided guidance for security classi-
fication at three levels, top secret, secret, and
confidential, and further provided for the
downgrading and declassification of infor-
mation when the same level or no level of
classification was no longer required. Under
the original EO 10501, downgrading and de-
classification were to be accomplished upon
the basis of the results of review and re-
evaluation from time to time more or less
on continuous basis. On September 1861, EO
10501 was amended by EO 10964 for the pur-
pose of providing for a system of time-phased
automatic downgrading and declassification
to supplement the ongoing review and re-
evaluation process. This automatic system
was derived from a similar system earlier
created by the DoD for its own use—DoD
Directive 5200.10 implements EO 10501 as
amended by EO 10964.

a. The basis for original security classifica-
tion is that the unauthorized disclosure of
the information involved could or would be
harmful to the national defense interests of
the United States. The judgment whether to
impose an original classification is derlved

from considerations of the immediate
present and future. The considerations in-
clude, without limitation, the following: The
international posture of the United States as
related to other nations in those respects
which affect, directly or indirectly, United
States national defense interests. The tech-
nological state of the art in respect to those
systems and equipments by which the United
States is enabled to preserve its security in-
cluding, without limitation, systems and
equipment for gathering inteligence; weap-
ons systems; systems and equipments for
supply, maintenance and operation of mili-
tary forces; systems and equipments for mili-
tary forces; systems and equipments for the
exercise of effective diplomatic relationships
with other nations. The extent to which the
information involved is already publicly
known either domestically or in foreign
countries. The extent to which a TUnited
States leadtime advantage is deemed abso-
lutely necessary in the interests of United
States natlonal defense, and whether in order
to achieve and maintain this lead time,
security classification s Indispensable. The
extent to which a United States national
defense, and whether In order to achieve and
maintain this lead tir.e, security classifica-
tion is indispensable. The extent to which a
United States lead time advantage can be
forgone in the interests of net overall ad-
vantage to the United States from unclas-
sified use of the information. The extent to
which the information can in fact be safe-
guarded against unauthorized disclosure, The
extent to which the costs of effective safe-
guarding would or could defeat the purposes
of the program to which security classifica-
tion would be applied.

May 5, 1972

b. The question as to whether the level
of classification should be TOP SECRET,
SECRET or CONFIDENTIAL is determined by
the extent of possible damage to the current
and future United States national defense
interests if the information were disclosed
without authority. If the damage could or
would be exceptionally grave, TOP SECRET
(TS) would be the required level. If the dam-
age could or would be serious, SECRET (8);
if prejudicial, CONFIDENTIAL (C). The
safeguarding measures for the information
subsequently applied would vary according
to the level of classification.

¢. Downgrading means to reduce the level
of classification. Downgrading is appropri-
ate when, on the basis of a current judgment
of the present and future United States na-
tional defense interests, the degree of pos-
sible harm to those Interests would change
from exceptionally grave to serious or prej-
udicial, or from serious to prejudicial.

d. Declassification means to terminate the
classification. Downgrading is appropriate
when, on the basis of a current judgment of
the present and future United States national
defense interests, the degree of possible harm
to those interests is less than prejudicial.

e. The factors applied to command and con-
trol of * ¢ * cation are the same as those used
for classification in the first instance. With
the passage of time, changes in the state of
the art, and other changes in the clrcum-
stances which justified the original classi-
fication or a later reduced level of classifica-
tion, a new current judgment is made in the
light of the now current situation, all rel-
evant things considered.

f. The passage of time, In and of itself,
is not in any case a completely sufficient rea-
son for downgrading or declassification. On
the other hand, the passage of time is always
important because of the inevitable connota-
tion that during the passage of time the cir-
cumstances and conditlons originally justi-
fying classification, or reduced classification,
have themselves changed.

g. It has always been a policy that at the
time of original classification, the original
classifier would endeavor to visualize a future
situation in which downgrading or declassi-
fication could and should occur. The purpose
would be to try to bring about downgrading
or declassification at the earliest reasonable
and feasible time, and to achleve this re-
sult if per chance the action did not earlier
result from review and reevaluation. In oth-
er words, if a specific event, or date, or period
of time can be identified, the downgrading or
declassification process can be made to occur
automatically upon the occurrence of the
selected factor or factors.

h. Unless the original classifier establishes
the conditions for automatic downgrading
and declassification and signifies those condi-
tions by marking intended to put the future
custodian immediately on notice, the level of
classification as originally determined, or
as reduced, will continue without change un-
til the process of review and reevaluation oc-
curs snd the appropriate downgrading or de-
classification action 1s determined and
ordered.

i. A determination to classify must be ac-
companied by a classification designation di-
rectly and immediately associated with the
information involved. On documents, this
designation is achieved by the marking “Top
Secret,” *“Secret,” or “Confidential.” These
markings are not authorized to be changed
or removed except as an incident of down-
grading or declassification.

J. An essential part of a completed down-
grading or declassification action is a change
in, or cancellation of the current designation.
Even if a judgment to downgrade or declas-
sify has been made, the judgment cannot
be made effective without the appropriate
change, or cancellation of, the current des-
ignation.

k. Downgrading or declassification can og=
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cur at any time. Review and reevaluation
can occur at any time. The system contains
requirements for continuous review and re-
evaluation, and also for review and reevalua-
tion on a systematic and orderly basis. It
is difficult administratively to achieve the of-
ficially desired frequency of review and re-
evaluation. y

1. In connection with making a response
to a request for information which currently
is classified, a review and reevaluation of the
information would be needed if the requester
was not eligible, by personal security clear-
ance and by officially determined need to have
the information, to be given access to that
information at its current level of classifica-
tion.

6. That the time-phased system of auto-
matic downgrading and declassification
established by EO 10501 as amended by EO
10964 and as implemented in DoD by DoD
directive 5200.10, provides for four categories
or groups numbered from one through four.
For groups 1, 3, and 4, there Is no necessary
relationship between a level of classification,
TS, 8 or C, and the particular group. Thus,
TOP SECRET, as well as SECRET or CON-
FIDENTIAL information can be placed in
either group 1, 3, or 4. Group 2 information,
however, is used for only very sensitive infor-
mation, and may be applied only on a unit
basis, such as, document by document. The
classification level of group 2 information
must always be elther TS or S.

a. Group 1 information is excluded from
the automatic system. Information which is
not completely within the exclusive original
security classification jurisdiction made of
the DoD must be placed in group 1. Thus,
classified Information made avallable to the
DoD by another agency of the United States
Government, such as the Department of
State or The Central Intelligence Agency, or
by a foreign nation or international orga-
nization, must be placed in group 1 regardless
of its level of classification. Some group 1
information is within the exclusive jurisdic-
tion of DoD. Group 1 information is never
automatically downgraded or declassified. If
not within exclusive DoD jurisdiction, it can
be downgraded or declassified only with the
combined action of the original classifier and
the DoD.

b. Group 3 information is subject to auto-
matic downgrading on a 12-year, time-phased
basis. TS becomes S in 12 years, and 8 be-
comes C In 12 years. There is no automatic
declassification.

c. Group 4 information is subject to auto-
matic downgrading and declassification on
the prescribed time basis of reducing one
level in 3 years and becoming automatically
declassified after 12 years from date of origin.
Thus, TS would become S in three years, 8
would become C in three more years, and
declassification would occur in 6 more years,
a total of 12. Information starting at 8 or ©O
would become declassified only after the pas-
sage of a total of 12 years from date of origin.

7. That original classificatlon is very dif-
ferent from derivative classification. Original
classificatior is determined by the original
classifier in relation to his judgment of the
current interests of United States national
defense. After the original classification, all
custodians are bound by the classification
originally imposed, until and unless changed
by the original classifier or by those duly
authorized to act for him. Within the DoD,
the authority for original classification,
downgrading and declassification is exercised
within a vertical channel of command or
supervision. Any higher official in a vertical
channel of command or supervision may
change a classification imposed at a lower
level, or act in lleu of a classifier at a lower
level, The exercise of original classification is
controlled by the Secretary of Defense or his
designee, the Assistant Secretary of Defense
(Administration). At the TS level, the num-
ber of officials vested with original classifica~
tlon authority is relatively few and Iis
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precisely specified on the basis of official
positions. Many more officlals have original
classifying authority at the 8 and C levels,
generally determined by the necessities of
the particular positions and responsibilities
held as verified by appropriate authority.

8. That the original classifying authority
not only determines the level of classifica-
tion, as TS, 8 or C. He also is required to es-
tablish the group for automatic downgrad-
ing and declassification purposes. A custo-
dian holding only derivative classification au-
thority with respect to the information in
question is authorized, however, if a group
marking has not been made, to establish the
correct group and put the appropriate group
marking on the document in accordance with
the rules under which the original classifier
exercised his authority.

9. That the classification of documents is
required to be determined on the basis of the
content of the particular document. Within
any document there may be classified por-
tions as well as unclassified portions, and
there may be portions classified at different
levels from other portions. The document as
an entirety, however carries only one overall
classification, and that classification must be
the same as that portion of the document
bearing the highest level of classification.
When two or more documents are combined
together to make a single package, the overall
classification of the total package would de-
pend upon not only the highest level of clas-
sification of any portion of material in either
of the parts of the package, but also upon
the question whether putting the two or
more parts together into a single package
glves rise to information which in itself
merits a higher classification than any part
within the total package. On this principle, it
is sometimes necessary to classify a document
in which no single piece or part is itself clas-
sified.

10. That when a new document is prepared
from two or more source documents, it is
sometimes very difficult, if not impossible,
to sort out the individual portions of the
new document in relation to specific sources
for the purpose of endeavoring to identify
specific portions of the new document which
can be determined to be unclassified. For
example, if source documents were supplied
to the DoD by the Department of State or
the Central Intelligence Agency, or by a for-
eign nation, and from those several sources
& new document was prepared as an original
composition, It is absolutely certain that
the new original composition would have to
carry the classification level of the highest
classified portion of any source document
which had been carried into the final new
composition.

11. That under the foregoing system, cer-
tain necessary conclusions follow. Within
DoD, an original TS classification determina-
tion must be made by an official specifically
vested with that authority, and subsequent
downgrading and declassification of TS in-
formation must be determined by that same
authority unless another official has been
duly designated to take that action. Further,
when classified information at any level is
entrusted by another agency of the United
States Government to the DoD, no official in
the DoD may reduce or cancel that classifica-
tlon except in concert with and by authority
of the other agency exercising the original
classifying authority.

12. That it is appropriate to repeat with
emphasis that classification, downgrading
and declassification determinations under EO
10501 as amended as implemented by the
DoD must be made In terms of the current
and future national defense interests of the
United States, whether those interests are
related in one case to the international pos-
ture of the United States in relation to other
natlons, or in another case to a particular
weapons system or intelligence gathering or
collection system or to Intelligence sources
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and methods, or to plans for current or fu-
ture military operations. Purther, classifica-
tion, downgrading and declassification al-
ways depend upon a judgment currently
made as to the immediate and future na-
tional defense interests of the United States.

13. That, based upon information and be-
lief and my understanding, and pursuant to
EO 10501, as amended, DoD Instruction
521047, and DoD Directive 5200.10, the re-
quired classification of the study entitled
“United States—Vietnam Relations 1045
1967,” as a single package document consist-
ing of 47 volumes, based upon and derived
from miscellaneous source materials some of
which were prepared and classified Top
Secret by original classifying authorities out-
side of the DoD and some of which were pre-
pared and classified Top Secret by original
classifying authorities within the DoD, at
the time for completion of the study was, and
now is, Top Secret.

DEPARTMENTAL REGULATIONS, SEC. 301
TITLE 5 U.Ss.C.

Source.—U.S. Laws, Statutes, etc. United
States Code. 1964 ed., supplement V, contain-
ing the general and permanent laws of the
United States enacted during the 89th and
90th Congresses and 91st Congress, first ses-
slon, January 4, 1965, to January 18, 1970.
Prepared and published . . . by the Commit-
tee on the Judiciary of the House of Repre-
sentatives. Washington, U.S. Govt. Print,
Off., 1965. (Title 5, government organization
and employees, chapter 3, pp. 70-71).

§ 301. Departmental regulations.

The head of an Executive department or
military department may prescribe regula-
tions for the government of his department,
the conduct of its employees, the distribu-
tion and performance of its business, and the
custody, use, and preservation of its records,
papers, and property. This sectlon does not
authorize withholding information from the
public or limiting the availability of records
to the public. (Pub. L. 89-554, Sept. 6, 19686,
80 Stat. 379.)

Historical and revision notes

U.S. Code: 5 U.S.C. 22.

Revised Statutes and Statutes at Large: R.S.
§4m‘ Aug. 12, 1958, Pub. L. 85-619, 72 Stat.

T-

The words “Executive department” are
substituted for “department” as the defini-
tion of “department” applicable to this sec-
tion is coextensive with the definition of
“Executive department” in section 101. The
words “not inconsistent with law” are
omitted as surplusage as a regulation which
is inconsistent with law is invalid.

The words “or military department” are in-
serted to preserve the application of the
source law. Before enactment of the National
Security Act Amendments of 1949 (63 Stat.
578), the Department of the Army, the De-
partment of the Navy, and the Department of
the Alr Force were Executive departments.
The National Security Act Amendments of
1049 established the Department of Defense
as an Executive Department including the
Department of the Army, the Department of
the Navy, and the Department of the Alr
Force as military departments, not as Execu~
tive departments. However, the source law for
this section, which was in effect in 1949, re-
mained applicable to the Secretaries of the
military departments by virtue of section
12(g) of the National Security Act Amend-
ments of 1949 (63 Stat. 591), which provided:

“All laws, orders, regulations, and other
actions relating to the National Mill Es-
tablishment, the Department of the Army,
the Navy, or the Air Force, or to any officer
or activity of such establishment or such de-
partments, shall, except to the extent incon-
sistent with the provisions of this Act, have
the same effect as if this Act had not been
enacted; but, after the effective date of this
Act, and such law, order, regulation, or other
action which vested functions in or otherwise
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related to any officer, department, or estab-
lishment, shall be deemed to have vested
such function in or relate to the officer or
department, executive or military, succeed-
ing the officer, department, or establishment
in which such function was vested. For pur-
poses of this subsection the Department of
Defense shall be deemed the department suc-
ceeding the National Military Establishment,
and the military departments of Army, Navy,
and Ailr Force shall be deemed the depart-
ments succeeding the Executive Departments
of Army, Navy, and Air Force.”

This section was part of title title IV of
the Revised Statutes, The Act of July 26,
1974, ch. 343, § 201(d), as added Aug. 10, 1949,
ch. 412, § 4, 63 Stat. 579 (former 5 U.S.C.
171-1), which provides “Except to the extent
inconsistent with the provisions of this Act
[National Security Act of 1947], the provi-
sions of title IV of the Revised Statutes as
now or hereafter amended shall be applicable
to the Department of Defense” is omitted
from this title but is not repealed.

Standard changes are made to conform
with the definitions applicable and the style
of this title as outlined in the preface to the
report.

FREEDOM OF INFORMATION ACT; P.L. 89—4B7

Souvrce—U.8. Laws, Btatutes, etc. An act
to amend section 3 of the Administrative
Procedure Act, chapter 324 of the act of June
11, 1946 (60 stat. 238), to clarify and protect
the right of the public to information, and
for other purposes [Freedom of Information
Act]. Approved July 4, 1966. [Washington,
U.8. Govt. Print. Off., 1966], [2] p. (Public
law 487, 80th Congress, 80 stat. 250).

Public Law 89—487—July 4, 1966
An act to amend section 3 of the Administra-
tive Procedure Act, chapter 324, of the

Act of June 11, 1946 (60 Stat. 238), to clarl-

fy and protect the right of the public to

information, and for other purposes

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, That section
3, chapter 324, of the Act of June 11, 1946
(60 Stat. 238), is amended to read as follows:

“Sgc. 3. Every agency shall make available
to the public the following information:

“(a) PUBLICATION IN THE FEDERAL REGIS-
TeEr—Every agency shall separately state and
currently publish in the Federal Register for
the guidance of the public (A) descriptions
of its central and field organization and the
established places at which, the officers from
whom, and the methods whereby, the public
may secure information, make submittals or
requests, or obtain decisions; (B) statements
of the general course and method by which
its functions are channeled and determined,
including the nature and requirements of all
formal and informal procedures avallable;
(€) rules of procedure, descriptions of forms
available or the places at which forms may
be obtained, and instructions as to the scope
and contents of all papers, reports, or ex-
aminations; (D) substantive rules of general
applicabllity adopted as authorized by law,
and statements of general policy or interpre-
tations of general applicability formulated
and adopted by the agency; and (E) every
amendment, revision, or repeal of the fore-
going. Except to the extent that a person has
actual and timely notice of the terms there-
of, no person shall in any manner be required
to resort to, or be adversely affected by any
matter required to be published in the Fed-
eral Register and not so published. For pur-
poses of this subsection, matter which is rea-
sonably available to the class of persons af-
fected thereby shall be deemed published in
the Federal Register when incorporated by
reference therein with the approval of the
Director of the Federal Register.

“(b) AGEncY OPINIONS AND ORDER.—Every
agency shall, in accordance with published
rules, make available for public inspection
and copying (A) all final opinions (includ-
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ing concurring and dissenting opinions) and
all orders made in the adjudication of cases,
(B) those statements of policy and inter-
pretations which have been adopted by the
agency and are not published in the Fed-
eral Register, and (C) administrative staff
manuals and instructions to staff that affect
any member of the publie, unless such ma-
terials are promptly published and coples of-
fered for sale. To the extent required to
prevent a clearly unwarranted invasion of
personal privacy, an agency may delete iden-
tifying details when it makes available or
publishes an opinion, statement of policy,
interpretation, or staff manual or instruc-
tion: Provided, That in every case the justi-
fication for the deletion must be fully ex-
plained in writing. Every agency also shall
maintain and make available for public in-
spection and copying a current index pro-
viding identifying information for the public
as to any matter which is issued, adopted, or
promulgated after the effective date of this
Act and which is required by this subsection
to be made available or published. No final
order, opinion, statement of policy, inter-
pretation, or staff manual or instruction that
affects any member of the public may be re-
lied upon, used or cited as precedent by an
agency against any private party unless it
has been Indexed and either made avallable
or published as provided by this subsection
or unless that private party shall have actual
and timely notice of the terms thereof.

“(e) AceENcY RECcORDS.—Except with respect
to the records made available pursuant to
subsections (a) and (b), every agency shall,
upon request for identifiable records made in
accordance with published rules stating the
time, place, fees to the extent authorized by
statute and procedure to be followed, make
such records promptly available to any per-
son. Upon complaint, the district court of
the United States In the district in which
the complainant resides, or has his prinei-
pal place of business, or in which the agency
records are situated shall have jurisdiction
to enjoin the agency from the withholding
of agency records and to order the production
of any agency records improperly withheld
from the complainant. In such cases the
court shall determine the matter de novo
and the burden shall be upon the agency to
sustain its action. In the event of noncom-
pllance with the court's order, the district
court may punish the responsible officers for
contempt. Except as to those causes which
the court deems of greater importance, pro-
ceedings before the district court as author-
ized by this subsection shall take precedence
on the docket over all other causes and shall
be assigned for hearing and trial at the ear-
liest practicable date and expedited in every
way.

“(d) AcENCY PROCEEDINGS.—Every agency
having more than one member shall keep a
record of the final votes of each member in
every agency proceeding and such record
shall be available for public inspection.

“(e) ExEmpPTIONS—The provisions of this
section shall not be applicable to matters
that are (1) specifically required by Execu-
tive order to he kept secret in the interest
of the national defense or foreign policy; (2)
related solely to the internal personnel rules
and practices of any agency; (3) specifically
exempted from disclosure by statute; (4)
trade secrets and commercial or financial in-
formation obtalned from any person and
privileged or confidential, (5) inter-agency
or Intra-agency memorandums or letters
which would not be available by law to a
private party in litigation with the agency;
(6) personnel and medical flles and similar
files the disclosure of which would consti-
tute a clearly unwarranted invasion of per-
sonal privacy; (7) investigatory files com-
piled for law enforcement purposes except to
the extent avallable by law to a private party;
(8) contalned In or related to examina-
tion, operating, or condition reports pre-
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pared by, on behalf of, nr for the use of any
agency responsible for the regulation or su-
pervision of financial institutions; and (9)
geological and geophysical information and
data (including maps) concerning wells.

“(f) LiMITATION OF EXEMPTIONS.—Nothing
in this section authorizes withholding of in-
formation or limiting the avallability of rec-
ords to the public except as specifically
stated in this section, nor shall this section
be authority to withhold information from
Congress.

“(g) PRIVATE PArRTY —As used in this sec-
tion, ‘private party’ means any party other
than an agency.

“(h) ErrecTivé DaTeE—This amendment
shall become effective one year following
the date of the enactment of this Act.”

Approved July 4, 1966.

CONTROL OF INFORMATION (AEC); SECS 2161—
2—66 TITLE 42 U.5.C.

Source.—U.S. Laws, statutes, etc. United
States code. 1964 ed., containing the general
and permanent law of the United States, in
force on January 3, 1965. Prepared and pub=
lished . . . by the Committee on the Judiclary
of the House of Representatives, Washington,
U.S. Govt. Print. Off,, 1965. (v. 9, title 42
public health and welfare, subchapter 11,
pages BOT70-8073).

Subchapter XI.—Control of information

PrIOR PROVISIONS

Provisions similar to those comprising this
subchapter were contained in section 10 of
act Aug. 1, 1946, ch. 724, 680 Stat. 7656 (for-
merly classified to section 1810 of this title),
prior to the complete amendment and re-
numbering of act Aug. 1, 1946 by act Aug. 30,
1954, 9:44 a, m., E. D. T., ch. 1073, 68 Stat. 921.

§ 2161, Policy of Commission.

It shall be the policy of the Commission
to control the dissemination and declassifica-
tion of Restricted Data in such a manner as
to assure the common defense and security.
Consistent with such policy, the Commission
shall be guided by the following principles:

(a) Until effective and enforceable inter-
national safeguards against the use of atomic
energy for destructive purposes have been
established by an international arrangement,
there shall be no exchange of Restricted Data
with other nations except as authorized by
section 2164 of this title; and

(b) The dissemination of sclentific and
technical information relating to atomic
energy should be permitted and encouraged
s0 as to provide that free interchange of ideas
and criticism which is essentlal to sclentific
and industrial progress and public under-
standing and to enlarge the fund of technlcal
information. (Aug. 1, 1946, ch. 724, § 141, as
added Aug. 30, 1954, ch. 1073, § 1, 68 Stat 040.)
§ 2162. Classification and declassification of

Restricted data.

(a) Periodic determination. The Commis-
slon shall from time to time determine the
data, within the definition of Restricted
Data, which can be published without undue
risk to the common defense and securlty and
shall thereupon cause such data to be de-
classified and removed from the category of
Restricted Data.

(b) Continuous review. The Commission
shall maintain a continuous review of Re-
stricted Data and of any Classification Guides
issued for the guidance of those in the atomic
energy program with respect to the areas of
Restricted Data which have been declassified
in order to determine which information
may be declassified and removed from the
category of Restricted Data without undue
risk to the common defense and securlty.

(c) Joint determination on atomic weap-
ons; Presidential determination on disagree-
ment. In the case of Restricted Data which
the Commission and the Department of De-
fense jolntly determine to relate primarily
to the military utilization of atomic weapons,
the determination that such data may be
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published without constituting an unreason-
able risk to the common defense and security
shall be made by the Commission and the
Department of Defense jointly, and if the
Commission and the Department of Defense
do not agree, the determination shall be
made by the President.

(d) Same; removal from Restricted Data

category.

The Commission shall remove from the
Restricted Data category such data as the
Commission and the Department of Defense
jointly determine relates primarily to the
military utilization of atomic weapons and
which the Commission and Department of
Defense jointly determine can be adequately
safeguarded as defense information: Pro-
vided, however, That no such data so re-
moved from the Restricted Data category
shall be transmitted or otherwise made
avallable to any nation or regional defense
organization, while such data remains de-
fense information, except pursuant to an
agreement for cooperation entered into in
accordance with section 2164(b) of this title.
(e) Joint determination on atomic energy

programs,

The Commission shall remove from the
Restricted Data category such information
concerning the atomic energy programs of
other nations as the Commission and the
Director of Central Intelligence jointly de-
termine to be necessary to carry out the pro-
visions of section 403(d) of Title 50 and can
be adequately safeguarded as defense infor-
mation. (Aug. 1, 1946, ch. 724, § 142, as added
Aug. 30, 1954, ch. 1073, § 1, 68 Stat. 941.)

Ez. Ord. No. 10899. Communication of Re-
stricted Data by Central Intelligence Agency

Ex. Ord. No. 108989, Dec. 9, 1960, 26 F.R.
12729, provided:

By virtue of the authority vested in me by
the Atomic Energy Act of 1954, as amended
(hereinafter referred to as the Act; 42 US.C.
2011 et seq.) [this chapter], and as Presl-
dent of the United States, it is ordered as
follows:

The Central Intelligence Agency is hereby
authorized to communicate for intelligence
purposes, in accordance with the terms and
conditions of any agreement for cooperation
arranged pursuant to subsections 144 a, b, or
¢ of the act (42 US.C. 2162 (a), (b), or
(¢) ), such restricted data and data removed
from the restricted data category under sub-
section 142d of the Act (42 U.S.C. 2162(d))
[subsection (d) of this section] as is de-
termined

(1) by the President, pursuant to the pro-
visions of the Act, or

(ii) by the Atomic Energy Commission
and the Department of Defense, jointly pur-
suant to the provislons of Executive Order
No. 10841 [set out as a note under section
2153 of this title], to be transmissible under
the agreement for cooperation involved. Such
communications shall be effected through
mechanisms established by the Central In-
telllgence Agency in accordance with the
terms and conditions of the agreement for
cooperation involved: Provided, that no such
communication shall be made by the Cen-
tral Intelligence Agency until the proposed
communication has been authorized either
in accordance with procedures adopted by
the Atomic Energy Commission and the De-
partment of Defense and applicable to con-
duct of programs for cooperations by those
agencles, or in accordance with procedures
approved by the Atomic Energy Commission
and the Department of Defense and appli-
cable to conduct of programs for cooperation
by the Central Intelligence Agency.

DwicaT D. EISENHOWER.

Ez. Ord. No. 11057. Communication of re-
stricted data by Department of State
Ex. Ord. No. 11057, Oct. 18, 1962, 27 F.R.
10289, provided:
By virtue of the authority vested in me
by the Atomic Energy Act of 1954, as amend-
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ed (hereinafter referred to as the Act; 42
U.8.C. 2011 et seq.) [this chapter], and as
President of the United States, it is ordered
as follows:

The Department of State is hereby author-
ized to communicate, in accordance with the
terms and conditions of any agreement for
cooperation arranged pursuant to subsection
144b of the act (42 U.S.C. 2164(b) ), such re-
stricted data and data removed from the re-
stricted data category under subsection 142d
of the act (42 U.S.C. 2162(d)) [subsec. (d)
of -this section] as is determined

(1) by the President, pursuant to the pro-
visions of the Act, or

(11) by the Atomic Energy Commission and
the Department of Defense, jointly pursuant
to the provisions of Executive Order No.
10841, as amended [set out as a note under
section 2153 of this title], to be transmissible
under the agreement for cooperation in-
volved. Such communications shall be ef-
fected through mechanisms established by
the Department of State in accordance with
the terms and conditions of the agreement
for cooperation involved: Provided, that no
such communication shall be made by the
Department of State until the proposed
communication has been authorized either
in accordance with procedures adopted by
the Atomic Energy Commission and the De-
partment of Defense and applicable to con-
duct of programs for cooperation by those
agencies, or in accordance with procedures
approved by the Atomic Energy Commission
and the Department of Defense and applica-
ble to conduct of programs for cooperation
by the Department of State.

JoHN F. EENNEDY.
§ 2163. Access to Restricted Data.

The Commission may authorize any of its
employees, or employees of any contractor,
prospective contractor, licensee or prospec-
tive licensee of the Commission or any other
person authorized access to Restricted Data
by the Commission under section 2165(b)
and (c) of this title to permit any employee
of an agency of the Department of Defense
or of its contractors, or any member of the
Armed Forces to have access to Restricted
Data required in the performance of his
duties and so certified by the head of the
appropriate agency of the Department of De-
fense or his designee: Provided, however,
That, the head of the appropriate agency of
the Department of Defense or his designee
has determined, in accordance with the es-
tablished personnel security procedures and
standards of such agency, that permitting
the member or employee to have access to
such Restricted Data will not endanger the
common defense and securlty: And provided
further, That the Secretary of Defense finds
that the established personnel and other
security procedures and standards of such
agency are adequate and in reasonable con-
formity to the standards established by the
Commission under sectlon 2165 of this title.
(Aug. 1, 1946, ch. 724, § 143, as added Aug. 30,
1954, ch. 1073, § 1, 68 Stat. 941, and amended
Aug. 8, 1956, ch. 1015, § 14, T0 Stat. 1071;
Sept. 6, 1961, Pub. L. B7-206, §5, 75 Stat.
476.)

Amendments

1961—Pub. L. B7-206 inserted the reference
to subsection (c) of section 2165 of this title.

1956—Act Aug. 6, 1956, inserted between
the words “licensee of the Commission” and
the words “to permit any employee” the
words “or any other person authorized access
to Restricted Data by the Commission under
section 2165(b) of this title”.

§ 2164, International cooperation.

(a) By Commission. The President may au-
thorize the Commission to cooperate with
another nation and to communicate to that
nation Restricted Data on—

(1) refining, purification, and subsequent
treatment of source material;
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(2) civilian reactor development;

(3) production of special nuclear material;

(4) health and safety;

(5) industrial and other applications of
atomic energy for peaceful purposes; and

(6) research and development relating to
the foregoing:

Provided, however, That no such cooperation
shall involve the communication of Re-
stricted Data relating to the design or fabri-
cation of atomic weapons: And provided fur-
ther, That the cooperation is undertaken
pursuant to an agreement for cooperation
entered into in accordance with section 2153
of this title, or is undertaken pursuant to
an agreement existing on August 30, 1954,

(b) By Department of Defense. The Presi-
dent may authorize the Department of De-
fense, with the assistance of the Commission,
to cooperate with another nation or with a
reglonal defense organization to which the
United States is a party, and to communicate
to that nation or organization such Re-
stricted Data (including design information)
as is necessary to—

(1) the development of defense plans;

(2) the training of personnel in the em-
ployment of and defense against atomic
weapons and other military applications of
atomic energy;

(3) the evaluation of the capabilities of
potential enemies in the employment of
atomic weapons and other military applica-
tlons of atomic energy; and

(4) the development of compatible de-
livery systems for atomic weapons;

whenever the President determines that the
proposed cooperation and the proposed com-
munication of the Restricted Data will pro-
mote and will not constitute an unreasonahble
risk to the common defense and security,
while such other nation or organization is
participating with the United States pur-
suant to an international arrangement by
substantial and material contributions to the
mutual defense and security: Provided how-
ever, That the cooperation is undertaken
pursuant to an agreement entered Into in
accordance with section 2153 of this title.

(c) Exchange of information concerning
atomic weapons; research, development, or
design, of military reactors. In addition to the
cooperation authorized in subsections (a)
and (b) of this section, the President may
authorize the Commission, with the assist-
ance of the Department of Defense, to coop-
erate with another nation and—

(1) to exchange with that nation Re-
stricted Data concerning atomic weapons:
Provided, That communication of such Re-
stricted Data to that nation is necessary to
improve its atomic weapon design, develop-
ment, or fabrication capability and provided
that natlon has made substantial progress in
the development of atomic weapons; and

(2) to communicate or exchange with that
nation Restricted Data concerning research,
development, or design, of military reactors;
whenever the President determines that the
proposed cooperation and the communication
of the proposed Restricted Data will promote
and will not constitute an unreasonable risk
to the common defense and security, while
such other nation is participating with the
United States pursuant to an international
arrangement by substantial and material
contributions to the mutual defense and se-
curity: Provided, however, That the coopera~
tion is undertaken pursuant to an agreement
entered into in accordance with section 2153
of this title.

(d) Communication of data by other Gov-
ernmental agencies. The President may au-
thorize any agency of the United States to
communicate in accordance with the terms
and conditions of an agreement for coopera-
tion arranged pursuant to subsection (a),
(b), or (c) of this section, such Restricted
Data as is determined to be transmissible un-
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der the agreement for cooperation involved.
(Aug. 1, 1946, ch. 724, § 144, as added Aug. 30,
1954, ch. 1078, § 1, 68 Stat. 942, and amended
July 2, 1958, Pub. L. B5-479, §§ 6—7, 72 Stat.
278.)

Amendments

1958—Subsec. (a). Pub. L. 85479, § 5, sub-
stituted “civilian reactor development” for
“reactor development” in cl. (2).

Subsec. (b). Pub. L. 85-479, § 6, authorized
communication of deslgn information, of
data concerning other military applications
of atomic energy necessary for the training of
personnel or for the evaluation of the capa-
bilities of potential enemies, and of data nec-
essary to the development of compatible de-
livery systems for atomic weapons, and elimi-
nated provisions which prohibited commu-
nication of data which would reveal impor-
tant information concerning the deslgn or
fabrication of the nuclear components of
atomic weapons,

Subsecs. (¢) and (d). Pub. L. 85-479, § 7T,
added subsecs. (¢) and (d).

§ 2165. Security restrictions.

(a) On contractors and licensees. No ar-
rangement shall be made under section 2051
of this title, no contract shall be made or
continued in effect under section 2061 of this
title, and no license shall be issued under
section 2133 or 2134 of this title, unless the
person with whom such arrangement is
made, the contractor or prospective contrac-
tor, or the prospective licensee agrees in
writing not to permit any individual to have
access to Restricted Data until the Civil Ser-
vice Commission shall have made an investi-
gation and report to the Commission on the
character, associations, and loyalty of such
individual, and the Commission shall have
determined that permitting such person to
have access to Restricted Data will not en-
danger the common defense and security.

(b) Employment of personnel; access to
Restricted Data. Except as authorized by the
Commission or the General Manager upon a
determination by the Commission or General
Manager that such action is clearly consis-
tent with the national interest, no individual
shall be employed by the Commission nor
shall the Commission permit any individual
to have access to Restricted Data until the
Civil Service Commission shall have made an
investigation and report to the Commission
on the character, associations, and loyalty of
such individual, and the Commission shall
have determined that permitting such per-
son to have access to Restricted Data will not
endanger the common defense and security.

(c) Acceptance of investigation and clear-
ance granted by other Government agenciles.
In lieu of the investigation and report to be
made by the Civil Service Commission pur-
suant to subsection (b) of this section, the
Commission may accept an investigation and
report on the character, assoclations, and
loyalty of an individual made by another
Government agency which conducts person=-
nel security investigations, provided that a
security clearance has been granted to such
individual by another Government agency
based on such Investigation and report.

(d) Investigations by FBI. In the event an
investigation made pursuant to subsections
(a) and (b) of this section develops any data
reflecting that the individual who is the sub-
Jject of the investigation is of questionable
loyalty, the Civil Service Commission shall
refer the matter to the Federal Bureau of In-
vestigation for the conduct of a full field in-
vestigation, the results of which shall be fur-
nished to the Clvil Service Commission for
its information and appropriate action.

(e) Same; Presidential investigation. If the
President deems it to be In the national
interest, he may from time to time deter-
mine investigations of any group or class
which are required by subsections (a), (b),
and (c) of this section to be made by the
Federal Bureau of Investigation.

(f) Certification of specific positions for
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investigation by FBI. Notwithstanding the
provisions of subsections (a), (b), and (c)
of this section, a majority of the members of
the Commission shall certify those specific
positions which are of a high degree of im-
portance or sensitivity and upon such cer-
tification the investigation and reports re-
quired by such provisions shall be made by
the Federal Bureau of Investigation.

(g) Investigation standards. The Commis-
slon shall establish standards and specifica-
tlons In writing as to the scope and extent
of Investigations, the reports of which will
be utilized by the Commission in making the
determination pursuant to subsections (a),
(b), and (c) of this section, that permitting
& person access to restricted data will not
endanger the common defense and securlty.
Such standards and specifications shall be
based on the location and class or kind of
work to be done, and shall, among other
considerations, take into account the degree
of importance to the common defense and
security of the restricted data to which
access will be permitted.

(h) War time clearance. Whenever the
Congress declares that a state of war exists,
or in the event of a national disaster due to
enemy attack, the Commission is authorized
during the state of war or period of national
disaster due to enemy attack to employ in-
dividuals and to permit Individuals access
to Restricted Data pending the investigation
report, and determination required by subsec-
tion (b) of this section to the extent that
and so long as the Commission finds that
such action is required to prevent impair-
ment of its activities in furtherance of the
common defense and security. (Aug. 1, 1946,
ch. 724, § 145, as added Aug. 30, 1954, ch.
1073, § 1, 68 Stat. 942, and amended Aug. 19,
1958, Pub. L. 85-681, § 5, 72 Stat, 633; Sept.
6, 1961, Pub. L. 87-206, §6, 75 Stat. 476;
Aug. 29, 1962, Pub. L. 87-615, § 10, 76 Stat.
411.)

AMENDMENTS

1062—Subsec. (f). Pub. L. 87-615 deleted
the comma following “investigation”.

1861—Subsec. (c). Pub. L. 87-208 added
subsec. (¢) Former subsec. (c¢) redesignated
(d).
Subsec. (d) Pub. L., 87-206 redesignated
former subsec (c) as (d). Former subsec. (d)
redesignated (c).

Subsec. (c¢). Pub. L. 87-206 redesignated
former subsec (d) as (¢) and amended the
provisions by substituting “determine that”
for “cause Investigations", inserting refer-
ence to subsection (c) of this section and
ellminating “instead of by the Civil Service
Commission” following *“Federal Bureau of
Investigation.” Former subsec. (e) redesig-
nated ().

Subsec. (f). Pub. L. 87-206 redesignated
former subsec (e) as (f) and amended the
provisions by inserting reference to subsec-
tion (c) of this section and ellminating “in-
stead of by the Civil Service Commission"
following “Federal Bureau of Investigation.”
Former subsec (f) redesignated (g).

Subsec. (g). Pub. L. 87-206 redesignated
former subsec. (f) as (g) and amended the
provisions by substituting *, the reports of
which will be utilized by the Commission
in making the determination, pursuant to
subsections (a8), (b), and (¢) of this section,
that permitting a person access to restricted
data will not endanger the common defense
and security” for "“to be made by the Civil
Service Commission pursuant to subsectlons
(a) and (b) of this section.” Former subsec.
(g) redesignated (h).

Bubsec. (h). Pub. L. 87-206 redesignated
former subsec. (g) and (h).

19568—Subsec. (g). Pub. L. 85-681 added
subsec. (g).

Cross reference

Arms control and disarmament security

restrictions, see section 2585 of Title 22, For-
eign Relations and Intercourse.
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§ 2166. Applicability of other laws.

(a) Sections 2161—2165 of this title shall
not exclude the applicable provisions of any
other laws, except that no Government
agency shall take any action under such other
laws inconsistent with the provisions of those
sections.

(b) The Commission shall have no power
to control or restrict the dissemination of
information other than as granted by this or
any other law. (Aug. 1, 1946, ch. 724, § 148,
as added Aug. 30, 1954, ch. 1073, § 1, 68 Stat.
943.)

SECURITY REGULATIONS: PHYSICAL AND
PROCEDURAL

(State Department/AID/USIA); Selected
excerpts—Uniform State/AID/USIA regula-
tions.)
800—Physical and Procedural Security

(NoTe.—* indicates revision; ** indicates
new material.)

801 Policy

901.1 Interests of National Defense

The interests of national defense require
the preservation of the ability of the United
States to protect and defend itself against
all hostile or destructive action by covert or
overt means, including espionage as well as
military action. Therefore, certain official in-
formation *including that in the field of for-
eign relations* affecting the national defense
must be protected against unauthorized dis-
closure. *(See section 911.2.)*
901.2 Safeguarding Official Information

Executive Order No. 10501 of November 5,
1853 (18 F.R. 7047), as amended (note fol-
lowing 50 U.S.C. 401), provides for the safe-
guarding of official information which re-
quires protection in the interests of national
defense. *For the types of foreign policy in-
formation which may fall within the criteria
of national defense, see sections 911.2 and
911.4.*

**501.3 BSafeguarding Other Official Infor-
mation

The Freedom of Information Act (5 U.S.C.
552) recognizes the necessity for the Govern-
ment to withhold from public disclosure cer-
tain categories of records in addition to those
containing information specified in Execu-
tive Order 10501 and other Executive Orders.
These Include, but are not limited to, rec-
ords the disclosure of which would be a
clearly unwarranted invasion of personal
privacy or would violate a privileged rela-
tionship.

The absence of a security classification or
an administrative control designation on &
record should not be regarded as authorizing
the public disclosure of Information con-
tained therein without independent consid-
eration of the appropriateness of the dis-
closure. In this regard, Department and
Agency policy with respect to disclosure of
information under the Freedom of Informa-
tion Act, or otherwise, does not alter the
individual's responsibility arising from his
employment relationship with the Depart-
ment or Agency.**

Sovrce.—U.8. Department of State. Uni-
form State/AID/USIA security regulations,
physical and procedural. [Washington, U.S.
Govt. Print. Off.] 1969. 1 v. (various pagings)
9014 Limitation

The requirement to safeguard information
in the national defense interest and in order
to protect sources of privileged information
in no way implies an indiscriminate license
to restrict information from the public. It is
important that the citizens of the United
States have the fullest possible access, con-
sistent with security and integrity, to in-
formation concerning the politices and pro-
grams of thelir Government.

901.5 Scope

These regulations prescribe the security
rules for classifying, marking, reproducing,
handling, transmitting, disseminating, stor-
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ing, regrading, declassifying, decontrolling,
and destroying official material in accordance
with its relative importance. They are in-
tended to ensure accurate and uniform clas-
sification of such information and to estab-
1ish standards for its protection, as required
by Executive Order 10501.

901.6 Responsibllity

a. Primary. The specific responsibility for
the maintenance of the security of classi-
fied or controlled information rests with each
person having knowledge or physical custody
thereof, no matter how obtained.

b. Individual. Each employee is responsible
for familiarizing himself with and adhering
to all security regulations.

c. Supervisory. The ultimate responsibil-
ity for safeguarding classified and adminis-
tratively controlled information as prescribed
in these regulations rests upon each super-
visor to the same degree that he is charged
with functional responsibility for his organ-
izational wunit. Supervisors may, however,
delegate the performance of any or all of
these functions relating to the safeguarding
of material.

d. Organizational. The Offices of Security
in State, USIA, and A.ID. are responsible
for physical and personnel security in their
respective agencies. The Office of Communi-
cations in the Department of State is res-
ponsible for cryptographic security. For ad-
ministration and enforcement, see section
290.

**e, Limitation. Responsibility for safe-
guarding classified and controlled informa-
tion and records shall not be construed as
authority to determine whether records may
be withheld from the public when requests
for their disclosure are made under the Free-
dom of Information Act (56 U.S.C. 5562). Such
requests must be referred in the manner de-
scribed in section 943.2 for processing in ac-
cordance with applicable agency regulations.
(State, 5 FAM 480; A.ID., M.O. 820.1; USIA,
22 CFR 503.5-503.7.) **

910 Classification and Control of Informa-
tion and Material

811 Authorized Classifications

911.1 Classification Categories

Classification of official information re-
quiring protection in the interests of na-
tional defense shall be limited to one of the
three authorized categories of classification,
which in descending order of importance
are: Top Secret, Secret, and Confidential.
No other classification shall be used to
identify defense Information, including mili-
tary information, requiring protection In
the interests of national defense, except as
expressly provided by statute.
9112 Defense ®*and Forelgn Policy*

formation

The Attorney General of the United States
on April 17, 1954, advised that defense clas-
sifications may be interpreted, in proper in-
stances, to include the safeguarding of infor-
mation and material developed in the course
of conduct of foreign relatlons of the United
States whenever it appears that the effect
of the unauthorized disclosure of such In-
formation or material upon international
relations or upon policies being pursued
through diplomatic channels could result
in serious damage to the Nation. The At-
torney General further noted that it is a
fact that there exists an interrelation be-
tween the foreign relations of the United
States and the national defense of the
United States, which fact is recognized in
section 1 of Executive Order 10501. Illustra-
tive examples of such Iinformation which
may require classification include but are
not confined to:

a. Information and material relating to

cryptographic devices and systems.
b. ITnformation pertaining to vital defense

or diplomatic programs or operations.
c. Intelligence or information relating to
OXVIII—1013—Part 13
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intelligence operations which will assist the
United States to be better prepared to defend
itself agalnst attack or to conduct foreign
relations.

d. Information pertaining to national
stockpiles, requirements for strategic mate-
rials, critical products, technological de-
velopment, or testing activities vital to na-
tonal defense,

e. Investgative reports which contaln in-
formation relating to subversive activities
affecting the internal security of the United
States.

f. Political and economic reports contain-
ing Iinformation, the unauthorized dis-
closure of which may jeopardize the inter-
national relations of the United States or
may otherwise affect the national defense.

g. Information received In confidence
from officials of a forelgn government when-
ever It appears that the breach of such
confidence might have serlous consequences
affecting the national defense or foreign re-
lations.

911.3 Classification of Defense Information
911.3-1 Top Secret

Except as may be expressly provided by
statute, the use of the classification Top
SBecret shall be authorized by an appropriate
official only for defense information or mate-
rial which requires the highest degree of
protection. The Top BSecret classification
shall be applied only to that information or
material the defense or diplomatic aspect of
which is paramount and the unauthorized
disclosure of which could result in excep-
tionally grave damage to the Nation, such
as leading to a definite break in diplomatic
relations affecting the defense of the United
States, an armed attack against the United
States or its allles, a war, or the compromise
of military defense plans, intelligence opera-
tions, or scientific or technological develop-
ments vital to the national defense.

911.3-2 Secret

Except as may be expressly provided by
statute, the use of the classification Secret
shall be authorized by an appropriate official
only for defense information or material the
unauthorized disclosure of which could re-
sult in serlous damage to the Nation, such as
jeopardizing the international relations of
the United States or its allles, endangering
the effectiveness of a program or policy of
vital importance to the national defense, or
compromising important military or de-
fense plans, scientific or technological de-
velopments important to national defense,
or information revealing important diplo-
matic or intelligence operations.

911.3-3 Confidential

Except as may be expressly provided by
statute, the use of the classification Con-
fidential shall be authorized, by an appro-
priate officlal, only for defense information
or material the unauthorized disclosure of
which could be prejudicial to the conduct of
United States forelgn relations or the de-
fense interests of the Nation.

911.3-4 Unclassified

Normally, unclassified material should not
be marked or stamped “Unclassified” unless
it is essential to convey to its recipient that
it has been examined specifically for the need
of a defense classification or control designa-
tion and has been determined not to require
such classification or control. However, pre-
printed forms such as telegrams, which make
provizion for an assigned classification, shall
include the term "“Unclassified” if the in-
formation contained the text is neither clas-
sified nor administratively controlled. *En-
velopes containing unclassified information
to be sent by diplomatic pouch must be
marked or stamped 'Unclassified” on both
sides. (See section 956.5b.) *
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0114 Authorized Administrative Control
Designation

911.4-1 Limited Official Use

The administrative control designation
Limited Official Use is authorized to identify
*non-classified information which requires
physleal protection comparable to that given
"Confidential” material Iin order to safeguard
it* from unauthorized access. Matters which
should be administratively controlled In-
clude information received through privi-
leged sources certain personnel, medical, in=-
vestigative *commercial, and financial* rec-
ords; specific references to contents of diplo-
matic pouches; and other similar material.

**Documents which routinely would be
made avallable to the public upon request
pursuant to the provisions of the Freedom
of Information Act (5 U.S.C. 552) should not
be administratively controlled. See State, 5
FAM 480; A.1D., M.O. 820.1; USIA, MO.A. III
526.**

911.5 Restricted Data

a. "Restricted Data” is a term used in con-
nection with atomic energy matters. Section
11r of the Atomic Energy Act of 1954 defines
Restricted Data as follows:

“The term ‘Restricted Data’' means all data
concerning:

“{1) Design, manufacture, or utilization
of atomic weapons;

“(2) The production of special nuclear
material; or

“(3) The use of special nuclear material
in the production of energy, but shall not
include data declassifled or removed from the
Restricted Data Category.”

b. Restricted Data shall be classified Top
Secret, Secret, or Confidential. Before any
person may be permitted to have access to
Restricted Data, he must have a “Q" clear-
ance from, or the special permission of, the
Atomic Energy Commission. Nothing in these
regulations shall be construed as supersed-
ing any requirements of the Atomic Energy
Act of 1954, Restricted Data shall be handled,
protected, classified, downgraded, and de-
classified in conformity with the provisions
of the Atomic Energy Act of 1954 and the
regulations of the Atomic Energy Commis-
sion.

*c. A cover sheet, JFP—42, Restricted Data,
bearing the appropriate defense classifica-
tion top and bottom, shall be used to cover
each copy of each document marked “Re-
stricted Data.” (See Appendix V (p. 18.))*
911.6 Limitations

No other security classification or admin-
istrative control designation shall be used on
documents originating in the Department,
USIA, and AILD. without the specific ap-
proval of the appropriate Office of Security.

912 Principles of Classification and Control

9121 Assigning a Classification or Control
Designation

a. The originator of a document is respon-
sible for the original assignment of its classi=-
fication or control designation. Documents or
materials shall be classified or controlled ac-
cording to their own content and not neces-
sarily according to their relationship to other
documents. Each document or item of ma-
terial shall be assigned the lowest classifica-
tion or control designation consistent with
the proper protection of the information in
it. *Documents or material containing refer-
ences to classified material which do not
themselves reveal classified information are
not to be classified. (See sections 912.2 and
9123.)*

b. The practice of assigning to a document
a classification or control designation exceed-
ing the degree of protection required may ap-
pear to be a simple, innocuous means of pro-
viding extra protection in the interests of
security. To the contrary, overclassification
and unnecessary control of documents result
in the establishment of cumbersome admin-
istrative procedures and serlously hamper op-
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erations, especlally abroad, even to the extent
of defeating the purposes for which the docu-
ments are intended. Overclassification and
unnecessary control cause delays in handling
and may preclude the accessibility of docu-
ments to personnel who should be working
with them.

912.2 Physically Connected Documents

The classification or administrative control
deslgnation assigned to a file or group of
physically connected documents must be at
least as high as that of the most highly clas-
sified or controlled document in it. Docu-
ments separated from the file are handled
in accordance with their individual classifi-
cation or control deslgnation. A cover sheet,
JF-18, Classified or Controlled File, may be
placed on the front of each flle or group
of physically connected documents, marked
to indicate the highest classification or con-
trol designation it covers, or the front and
back of the folder must be stamped or
marked according to the highest classifica-
tion or designation of the combined informa-
tion contained in it.

912.3 Transmitting Communication

A transmitting communication shall bear
a classification or control designation at least
as high as the most highly classified or con-
trolled document it covers. The transmitting
communication also must be marked with
its appropriate group marking. (See section

66.1.) !
9124 Foreign Government Classified Infor-
mation

Information furnished by a foreign gov-
ernment or by an international organization
with restrictions on its dissemination must
be protected according to the instructions
specified by the foreign government or inter-
national organization furnishing the infor-
mation.

912.5 Multiple Classifications or Control
Designations
A document must bear a classification or
administrative control designation at least
as high as that of its most highly classified
or controlled component. Pages, paragraphs,
sections, or components may bear different
classifications or a control designation, but
the document shall bear only one over-all
classification or control designation. When
separate portions of a document are marked
with different classifications or control des-
igations, each portion bearing a single clas-
sification or control designation (including
“Unclassified”) shall be set off with the
phrases:
“Begin Iy
designation.)
“End
ignation.)
940 Safeguarding and Dissemination of
Classified and Administratively Con-
trolled Information

941 Principles Governing the Safeguarding
of Classified and Controlled Informa-
tion

941.1 Authorization for Access and Use

Classified or administratively controlled in-
formation must be given only to those per-
sons who require and are authorized to re-
celve the information In the course of the
performance of their official duties; who have
an appropriate and current security clear-
ance; and who have adequate facilities for
protection of documents or other tangible
matters.

Special and specifically authorized clear-
ances are required for access to information
identified as Restricted Data, Cosmic, SEATO,
CENTO, Cryptographie, Intelligence, Office of
Security, and other information given speclal
protection by law or regulation,

941.2 Need-to-Enow Doctrine

A person is not entitled to receive classi-

fied or administratively controlled informa-

(Insert classification or

" (Insert classification or des-
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tion solely by virtue or his official position or
by virtue of having been granted security
clearance. The “need-to-know" doctrine shall
be enforced at all times in the interest of
good securlty.

8413 In Conversation

The discussion of classified or administra-
tively controlled information must not be
held im the presence or hearing of persons
who are not authorized to have knowledge
thereof.

Classified or administratively controlled in-
formation must not be discussed in telephone
conversations,

8414 Control on Dissemination

The dissemination of classified or admin-
istratively controlled information must be
carefully controlled at all times. This in-
cludes maintenance of adequate records of
transmission and receipt and the imposition
of strict limitations on the number of coples
prepared or reproduced.

841.5 Restriction on Personal Use

Classified or administratively controlled
information must not be used for personal
interests of any employee and must not be
entered in personal diaries or other nonoffi-
clal records.

941.6 Access by Foreign National Employees

Classified information must not be dictated
to, typed, or otherwise prepared by local em-
ployees. This restriction must not be circum-
vented by the assignment or classifications
after a local employee has prepared a partic-
ular document. However, when warranted,
information collected by local employees and
prepared in report form by such employees
may receive classification protection by ap-
pending such reports to classified transmittal
reports prepared by U.S. employees.

Except as noted in sections 941.6-1, 941.6-2,
and 941.6-3, classified or administratively
controlled information must not be made
available to, or left in the custody of, Foreign
Service local employees or allen employees
resident in the United States; nor will such
employees be permitted to attend meetings
where classified or administratively con-
trolled information is discussed.

941.6-1 When local employees obtain in-
formation from privileged sources or other-
wise develop information warranting an ad-
ministrative control designation or must be
glven access to administratively controlled
information or material originated elsewhere
in order to perform their official duties, they
may be authorized limited access to such
information provided that:

(a) The local employee's U.S. citizen su-
pervisor requests authority to permit access
to administratively controlled material in
writing, specifying the reasons the employee
must have access in order to perform his of-
ficial duties and describing the type of mate-
rial, reports, etc., contemplated for access.

(b) The regional security officer concurs
in the request, issues a memorandum of lim-
ited access, and recommends approval to the
principal officer of the post concerned.

(c) The principal officer must authorize the
limited access in writing. Such authority
shall be reviewed by each succeeding prin-
cipal officer, and he shall affirm or discon-
tinue such authority as he deems appropri-
ate.

(d) The employee’s access is not construed
to mean blanket authority to receive ad-
ministratively controlled information or ma-
terial. Select local employees authorized to
have access to administratively controlled
material shall be permitted access only to
that type of material specified in paragraph
(a) of this section on a strict “need-to-
know” basis.

941.6-2 When it is essential that infor-
mation contained in classified documents
(excluding Top Secret) be disseminated to
the broadcasting service alien personnel resi-
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dent in the United States, in order for them
to perform their duties, such information
must be given verbally. They are prohibited
access to Top Secret information and are
not authorized visual access to classified doc-
uments or material,

**041.6-3 Foreign Service local employ-
ees in very limited cases, may be permitted
access to Confidential information coming
from or to be delivered to the government of
the host country. The internal procedures for
granting access are the same as those pro-
vided in the foregoing parts of section 941.6
with regard to local employee access to ad-
ministratively controlled material. Almost all
Instances of use of this authority will in-
volve necessary translations., Access to such
material should be allowed only after con-
sideration of the host government’s reaction
to the particular Foreign Service local em-
ployee’s having such access. When and where
feasible, the local employee should be given
such access only after a responsible agency
of the host country has indicated it has no
objection to the specific local employee's ac-
cess to the Information.**

941.7 Access by Binational Center Grantees

Since appointments of Binational Center
grantees are made only upon completion of a
full field investigation, classified information
that applies to their assignments and is nec-
essary in the performance of their duties may
be made available to them. Under no cireum-
stances will classified documents be given to
them for retention at a Binational Center.
(This authority does not apply to those U.S.
citizens appointed locally whose salaries are
paid from Binational Center operating
funds.)

942 Report of Missing or Comprised Docu-
ments

Any employee who discovers that a clas-
sified or administratively controlled docu-
ment is missing must make a prompt report
to the Office of Security or regional security
officer via his unit or post security officer. In
the case of a known or suspected compromise
of a Top Secret document or crytographic
material, the report must be made immedi-
ately. Telegraphic or oral reports must be fol-
lowed by a prompt submission® * of a memo-
randum addressed to the Office of Security or
regional security officer, which includes the
following information:

a. Complete identification of the material,
including, when possible, the date, subject,
originator, address, serial or legend markings,
classification, and type of material (Le., tele-
gram, memorandum, airgram, etc.).

b. Where compromise is believed to have
occurred, a narrative statement detailing the
clreumstance which gave rise to the com-
promise, the unauthorized person who had or
may have had access to the material, the steps
taken to determine whether compromise in
fact occurred and the office or post evaluation
of the importance of the material comprom-
ised.

¢. Where a document is lost or missing, the
narrative statement should detail the move-
ments of the material from the time it was
received by the post or office, Including to
whom it was initially delivered; later rout-
ings; the persons having access to the mate-
rial; the time, date, and cireumstances under
which loss was realized; and the steps taken
to locate the material.**

**d. When material is either compromised
or missing, identify if possible the person re-
sponsible and state the action taken with re-
gard to the person and/or procedures to pre-
vent a recurrence,

Where cryptographic material is involved, a
report is also to be made to the Office of Com-~
munications (OC/S) using FS-507, Report of
Violation of Communications Security.**
943 Officlal Dissemination
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943.1 Distribution to Other Agencies

Classified or administratively controlled
material may be sent to other Federal de-
partments or agencies or to officials and com-
mittees of Congress or to individuals therein
only through established liaison or distribu-
tion channels. An exception is Ppermitted
when a post transmits classified or adminis-
tratively controlled material to an office of
another U.S. Government agency within the
executive branch located outside the United
States.

Classified or administratively controlled
material originated in another U.S. depart-
ment or agency must not be communicated
to a third department or agency without the
consent of the originating department or
agency, including material originated in
State, USIA, and A.ILD. SBuch approval must
be obtained in writing, and a record of the
approval and communication must be main-
tained by the communicator.

943.2 Referral of Public Requests

**Requests from the public for classified
records, whether made to a Department or
Agency office within the United States, or to
a post abroad, must be referred to the Chief,
Records Services Division (State); Director,
Information Stafl (A.I.D.); or Assistant Di-
rector, Office of Public Information (USIA),
as appropriate.

Administratively controlled and unclassi-
fied records may be released upon approval by
chiefs of mission at Foreign Service posts in
accordance with 5 FAM 482.2. Administra-
tively controlled and unclassified records
abroad of A.LD. and of USIA may also be re-
leased by the A.LD. country mission director
and by the USIA country public affairs officer
respectively. See M.O. 820.1 and M.O.A, III
5286.

Requests for classified or for administra-
tively controlled records which the chief of
mission (for A.LD., the mission director, or
for USIA, the public affairs officer) has de-
clined to make available on his own author-
ity, should be submitted to the appropriate
agency, by operations memorandum for State
and USIA and by airgram for A.ID., contain-
ing sufficient Information to permit consid-
eration of the request.

Classified or administratively controlled
records to be made avalilable to the public
by the above-identified authorized officers in
the United States and abroad must first be
declassified or decontrolled in accordance
with the provisions of 5 FAM 066.4.

For more detailed procedures on releasing
records to the public, see the appropriate De-
partment or Agency regulations. (State, 5
FAM 480, A.ID., M.O. 820.1; USIA, M.O.A. IIT
526.) **

9433 Clearance for Publication

**Any employee writing for publication,
either in an official or private capacity, must
submit his manuseript for agency clear-
ance if the content may reasonably be in-
terpreted as related to the current respon-
sibilities, programs, or operations of the em-
ployee's agency or to current U.S. foreign
policy, or may reasonably be expected to af-
fect U.S. foreign relations. For detailed clear-
ance procedures, see 3 FAM 628 and 1865,
M.O. 831.1 and MOA II 120.**

9434 TUse of Officlal Records

The regulations governing access to official
records are set forth in 5 FAM 480, M.O.
820.1, and MOA III 526. They include pro-
cedures to be followed for access to official
records for purposes of historical research.
943.5 Release of Material to U.S. Citizen

Personnel Outside the Executive
Branch

Classified and administratively controlled
material must not be released to persons who
are not security cleared U.S. citizen em-
ployees of the executive branch of the U.S.
Government wuntil appropriate security
checks and briefings have been completed.
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Release of such material or information shall

be made only when consistent with security

and administrative requirements. Responsi-
bility for authorizing release is vested as
follows:

Top Secret, Secret, Confidential, and Lim-
ited Ofjicial Use Material—The concurrence
of both the director of the originating or ac-
tion office and the director of the Office of
Security must be obtained prlor to the re-
lease of any classified or administratively
controlled information. Either the originat-
ing or action office concerned with the sub-
stance of the Information may decide
whether it can be declassified or decontrolled
and released or whether it can be released
without such action. If the information to
be released remains classified or administra-
tively controlled, the Office of Security must
specify the manner in which the release is
to be effected including special markings,
receipts, and such other safeguards as are
deemed necessary to ensure that the in-
formation receives appropriate protection.
943.6 Dissemination Ordered or Requested

by a Court of Law or Other Officlal
Body

**a. Except as provided in section 943.2 any
subpena, demand, or request for classified or
controlled information or records from a
court of law or other official body shall be
handled In accordance with the regulations
of the agency concerned which prescribe
procedures for responding to subpenas
(State, 5 FAM 485, USIA, MOA III 527 and
625.6) **

b. Testimony involving classified or ad-
ministratively controlled information must
not be given before a court or other official
body without the approval of the head of
the Department or Agency concerned. An
employee called upon to give such testi-
mony without prior authorization shall
state that he is not authorized to disclose
the information desired and that a written
request for the specific information should
be transmitted to the head of the Depart-
ment or Agency concerned. Such testimony,
when so approved, shall be given only under
such conditions as the head of the depart-
ment or agency may prescribe.

c. Reports rendered by the Federal Bu-
reau of Investigation and other investiga-
tive agencles of the executive branch are
to be regarded as confidential. All reports,
records, and files relative to the loyalty of
employees or prospective employees (in-
cluding reports of such investigative agen-
cles) shall be maintained in confidence,
and shall not be transmitted or disclosed
except as a required in the efficient conduct
of business, and then, only in acccrdance
with the provisions * of the Fresident's di-
rective of March 13, 1948. (See Appendix
II.) *

944 Dissemination to

ments

Dissemination of Classified Defanse

Information to Foreign Govern-

ments and International Organiza-

tions

For detailed instructions governing the
release of classified information to foreign
governments and international organiza-
tions, see 11 FAM 600,

d. In the domestic service specific approval
to remove classified or administratively con-
trolled material for overnight custody must
be obtalned from an office director or higher
authority. At posts, specific approval must be
obtained from the principal officer or offi-
cers designated by him to approve such re-
movals,

964.3 Transporting Classified and Adminis-
tratively Controlled Material Across
International Borders

Classified and administratively controlled
material is carried across international bor-

Foreign Govern-

944.1
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ders by professional diplomatic couriers.
Nonprofessional diplomatic couriers are given
such material for international transmis-
sion only in emergencies when the profes-
sional service will not cover the area into
which the pouch must be carried or the post
to which the pouch is addressed within the
time that official business must be conducted.
In such isolated cases, the nonprofessional
diplomatic courier must be in possession of
a diplomatic passport and courier letter, and
his material must be enclosed in sealed dip-
lomatic pouches until delivered to its official
destination. Special procedures are in effect
for U.S.-Mexican border posts.
964.4 Personal Responsibilities

The safeguarding of classified or adminis-
tratively controlled material removed from
official premises remains the personal re-
sponsibility of the removing officer even
though all conditions of section 964 have
been met.
964.5 Office Working or Reference Files

Information and working files accumulated
in the course of Government employment
are not personal files as defined in section
432, M.O. 520.1, and MOA III Exhibit 610A.
The transfer or removal of such working or
reference files shall be in accordance with
the provisions of sections 417 and 443.2, M.O.
520.1, and MOA III 512.6.

9656 Storage and Access of Classified and
Administratively Controlled Material
by Persons not Regularly Employed

965.1 Storage

Authorized consultants and contractors
engaged In work involving classified or ad-
ministratively controlled material may not
store classified or administratively controlled
material overnight on their premises unless
the Office of Becurity has granted approval
for such storage. No classified or administra-
tively controlled material may be made avall-
able to comsultants or contractors off the
official premises or transmitted to such per-
sons off the premises except with the ap-
proval of the Office of Security.

965.2 Access

Contractors or consultants may not have
access to classified administratively con-
trolled materials until a personnel security
clearance has been given or confirmed by
the Office of Security. Employees are per-
sonally responsible for obtaining clearance
from the Office of Security prior to release
or transmitting of classified or administra-
tively controlled material to a consultant or
contractor addressee off the premises. Nor-
mally, such materlal is sent through the

Office of Security.

966 Downgrading, declassification, and de-

control

966.1 Automatic Changes

Classified and administratively controlled
material should be kept under review and be
downgraded, declassified, or decontrolled as
soon as conditions permit. When material
is assigned a classification or control designa-
tion, it must also be assigned a group mark-
ing and/or identifying notation to effect its
automatic downgrading, declassification, or
decontrol when the material no longer re-
quires its original degree of protection, There
are five standard group markings and iden-
tifying notations associated with the auto-
matic downgrading and declassitcation of
classified material and two identifying nota-
tions associated with the automatic decon-
trol of administratively controlled material.

In atypical situations where the standard

group markings and notations do not ade-

quately describe the method or time-phase
intended to accomplish the automatic down-
grading procedure, the notations may be en-
larged upon or amended. Group markings
and identifying notations should be placed.
whenever possible, two spaces above the
defense classification or control designation
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appearing at the bottom of page one on all
copies.
966.2 Classified Documents

966.2—-1 Group 5 documents are those which
do not require a classification protection for
any regulatory period of time specified for
the protection of documents assigned to
Groups 4 through 1. To the greatest extent
possible, classified documents that can be
assigned to Group 5 should be so assigned
and be marked:

Group 5—(Declassified following date or
conclusion of specific event, or removal of
classified enclosures or attachments)

966.2-2 Group 4 documents are those re-
quiring protection for a minimum number
of years, at the conclusion of which they may
be declassified. Group 4 documents are au-
tomatically downgraded one step each 3 years
and are automatically declassified 12 years
after date of origin. Such documents should
be marked:

Group 4—Downgraded at 3-year Intervals.
Declassified 12 years after date of origin.

966.2-3 Group 3 documents are those
which may be automatically downgraded but
not automatically declassified. Such docu-
ments should be marked :

Group 3—Downgraded at 12-year intervals,
not automatically declassified.

966.2-4 Group 2 documents are Top Se-
cret and Secret documents which are so ex-
tremely sensitive that in the interests of na-
tional defense they must retain their clas-
sification for an indefinite period of time,
Only an officlal empowered to exercise orig-
inal Top Secret classification authority may
assign a document to Group 2. Such docu-
ments must be signed by the exempting of-
ficial when his identity is not apparent from
the document itself and must be marked:

Group 2—Exempted from automatic down-
grading By (Signature and Title of Exempt-
ing Official).

966.2-6 Group 1 documents are those
classified documents excluded from the au-
tomatic downgrading and declassification
provisions because they contain information
or material as follows:

a. Originated by foreign governments or in-
ternational organizations not subject to the
classification jurisdiction of the U.S. Govern-
ment.

b. Provided for by statutes, such as the
Atomic Energy Act.

c. Specifically excluded from these provi-
sions by the head of the Department or
Agency.

d. Requiring special handling, such as in-
telligence and cryptography.

Group 1 documents should be marked:

Group 1—Ezxcluded from automatic down-
grading and declassification.

966.2-6 Administratively Controlles Docu-
ments

Limited Official Use documents will be pro-
cessed in one of two categories: (1) exempt-
ed from automatic decontrol or (2) decon-
trolled upon the conclusion of a specific
event, removal of controlled attachments,
or the passage of a logical pericd of time.
Such documents must bear an appropriate
notation but no group marking and shall be
identified as follows:

Exempted from automatic decontrol.

Or:

Decontrolled following (Date or conclusion
of specific event, or removal of adminis-
tratively controlled enclosures or attach-
ments.)

966.3 Classified and Administratively Con-
trolled Telegrams

Information contained In Top Secret, Se-
cret, Confidential, and Limited Officlal Use
telegrams is subject to automatic down-
grading, declassification, and decontrol pro-
cedures to the same extent as the substan-
tive contents of nontelegraphic documents.
In order to eliminate costly transmissions,
code symbols have been substituted for
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group markings and identifying notations
which shall appear at the end of the message
text as the final paragraph as follows:

GP 4 for Group 4.

GP 3 for Group 3.

GP 2 for Group 2.

GP 1 for Group 1.

Instructions for downgrading or declassi-
fying information should be appended as
the final unnumbered paragraph of the mes-
sage text, when such instructions do not
coincide with one of the four GP code sym-
bols.

Since there is no GP code symbol for ad-
ministratively controlled documents, the ap-
propriate notation must be added as the
final unnumbered paragraph of the message
text.

SECURITY CLASSIFICATION OF OFFICIAL INFOR-
MATION, DOD 5201.47 (DEPARTMENT OF DE-
FENSE); SELECTED EXCERPTS—SECURITY CLAS-
SIFICATION OF OFFICIAL INFORMATION
References:

(a) DoD Directive 5120.33, “Classification
Management Program,” January 8, 1963.

(b) DoD Instruction 5120.34, “Implementa-
tion of the Classification Management Pro-
gram,” January 8, 1963.

(c) DoD Directive 5122.5, “Assistant Secre-
tary of Defense (Public Affairs),” July 10,
1961.

{(d) DoD Directive 5200.1, “Safeguarding
Officlal Information in the Interests of the
Defense of the United States,” July 8, 1957.

(e) DoD Directive 5400.7, "“Availability to
the Public of DoD Information,” June 23,
1967.

(f) DoD Directive 5200.10, “Downgrading
and Declassification of Classified Defense In-
formation,” July 26, 1962.

(g) DoD Directive 5230.9, "“Clearance of
Department of Defense Public Information,”
December 24, 1966.

(h) OASD(M) multi-DoD memo., “DoD
Instruction 5210.47, Security Classification
of Official Information,” January 27, 1965
(hereby cancelled).

I. Purpose and applicability

In accordance with references (a) and (b),
this Instruction provides guidance, policies,
standards, criteria and procedures for the
security classification of official information
under the provisions of Executive Order
10601, as amended, for uniform application
throughout the Department of Defense, the
components of which, In turn, through their
implementation of this Instruction, shall ac-
complish its application to defense contrac-
tors, sub-contractors, potential contractors,
and grantees. Determinations whether par-
ticular information is or is not Restricted
Data are not within the scope of this In-
struction.

II. Definitions

The definitlons given below shall apply
hereafter in the Department of Defense In-
formation Security Program.

S0URCE.—U.8. Department. Security clas-
sification of official information. [Washing-
ton] 1964. 1 v. (various pagings) At head of
title: Department of Defense Instructlon.
“Number 5210.47, Dec. 31, 1964."

Classification: The determination that of-
ficial information requires, in the Interests
of national defense, a specific degree of pro-
tectlon against unauthorized disclosure,
coupled with a designation signifying that
such a determination has been made.

Classified Information: Official Information
which has been determined to require, in
the interests of national defense, protection
against unauthorized disclosure and which
has been so designated.

Declassification: The determination that
classified information no longer requires, in
the interests of national defense, any degree
of protection against unauthorized disclos-
ure, coupled with a removal or cancellation
of the classification designation.

Document: Any recorded information re-
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pgardless of its physical form or character-
istics, including, without limitation, written
or printed material; data processing cards
and tapes; maps; charts; photographs; nega-
tives; moving or still films; film strips; paint-
ings; drawings; engravings; sketches; repro-
ductions of such things by any means or
process; and sound, voice or electronic re-
cordings in any form.

Downgrade: To determine that classified
information requires, in the interests of na-
tional defense, a lower degree of protection
against unauthorized disclosure than cur-
rently provided, coupled with a changing of
the classification designation to reflect such
lower degree.

Formerly Restricted Data: Information re-
moved from Restricted Data category upon
determination jointly by the Atomic Energy
Commission and Department of Defense that
such information relates primarily to the mil-
itary utilization of atomic weapons and that
such information can be adequately safe-
guarded as classified defense information.
(See subparagraph VIII, D. 13, below, regard-
ing foreign dissemination.)

Information: Knowledge which can be
communicated by any means.

Material: Any document, product or sub-
stance on or in which information meay be
recorded or embodied.

Official Information: Information which is
owned by, produced by or is subject to the
control of the United States Government.

Regrade: To determine that certain classi-
fled information requires, in the interests of
national defense, a higher or a lower degree
of protection against unauthorized disclosure
than currently provided, coupled with a
changing of the classification designation to
reflect such higher or lower degree.

Research: All effort directed toward in-
creased knowledge of natural phenomena and
environment and toward the solution of
problems in all fields of sclence. This includes
basic and applied research.

Basic Research, which is the type of re-
search directed toward the increase of knowl-
edge, the primary alm being a greater knowl-
edge or understanding of the subject under
study.

Applied Research, which is concerned with
the practical application of knowledge, ma-
terial and/or techniques directed toward a
solution to an existent or anticipated mili-
tary or technological requirement.

Restricted Data: All data (information)
concerning (1) design, manufacture or util-
ization of atomic weapons; (2) the produc-
tion of special nuclear material; or (3) the
use of special nuclear material in the produc-
tion of energy, but not to include data de-
classified or removed from the Restricted
Data category pursuant to Section 142 of the
Atomic Energy Act. (See Section 11w,
Atomic Energy Act of 1954, as amended, and
“Formerly Restricted Data.”)

Technical Information: Information, in-
cluding sclentific information, which relates
to research, development, engineering, test,
evalution, production, operation, use and
maintenance of munitions and other military
supplies and equipment.

Technical Intelligence: The product result-
ing from the collection, evaluation, analysis
and interpretation of foreign sclentific and
technical information which covers (1) for-
eign developments in basic and applied re-
search, and in applied engineering tech-
niques; and (2) sclentific and technical
characteristics, capabilities, and limitations
of all foreign military systems, weapons,
weapon systems and material, the research
and development related thereto, and the
production methods used In their manufac-
ture.

III. Policies

A. Protecting Essential Information

1. The Preamble, Executive Order 10501,
as amended, provides in part as follows:
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“Whereas the interests of national defense
require the preservation of the ability of the
United States to protect and defend itself
against all hostile or destructive action by
covert or overt means, including espionage
as well as military action [,] . . . it is essen~-
tial that certain official information affecting
the national defense be protected uniformly
against unauthorized disclosure.”

2. The primary objective of the Classifi-
cation Management Program is to assure that
official information is classified accurately
under Executive Order 10501, as amended,
when in the interests of national defense
it needs protection against unauthorized
disclosure,

3. Consistent with the above objective, the
use and application of security classification
to accomplish such protection shall be lim-
ited to only that information which is truly
essential to national defense because it pro-
vides the United States with:

a. A military or defense advantage over
any foreign nation or group of nations; or
b. A favorable international posture; or
c. A defense posture capable of successfully
resisting hostile or dstructive action from

within or without, overt or covert;

which could be damaged, minimized or lost
by the unauthorized disclosure or use of the
information.

B. Informing the Public

The Department of Defense, in accordance
with the policy of the United States Govern-
ment, shall inform the American public of
the activities of the Department of Defense
to the maximum extent consistent with the
best interests of mnational defense and
security. Nothing contained herein, how-
ever, shall be construed to authorize or re-
quire the public release of official informa-
tion. In this connection see reference (c).

C. Regrading and Declassification

In order to preserve the effectiveness and
integrity of the classification system, as-
signed classifications shall be responsive at
all times to the current needs of national
defense. When classified information is de-
termined in the interests of national defense
to require a different level of protection than
that presently assigned, or no longer to re-
quire any such protection, it shall be re-
graded as declassified.

D. Improper Classification

Unnecessary classification and higher than
necessary classification shall be scrupulously
avolded.

E. Misuse of Classification

Classification shall apply only to official
information requiring protection in the in-
terests of national defense. It may not be
used for the purpose of concealing adminis-
trative error or ineficlency, to prevent per-
sonal or departmental embarrassment, to
infiuence competition or independent initia-
tive, or to prevent release of official informa-
tion which does not require protection in
the interests of national defense.

F. Safeguarding privately owned
information

1. Privately owned information, in which
the Government has not established a pro-
prietary interest or over which the Govern-
ment has not exercised control, in whole or
in part, is not subject to classification by the
private owner under the authority of this
Instruction. However, a private owner, believ-
ing his information requires protection by
security classification, is encouraged to pro.
vide protection on a personal basis and to
contact the nearest office of the Army, Navy,
or Air Force for assistance and advice.

2, Section 793 (d), Title 18 United States
Code provides penalties for improper disclo-
sure of “information relating to the national
defense which Information the possessor has
reason to belleve could be used to the injury
of the United States or to the advantage of
any foreign nation.”
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3. Sections 224 to 227 of the Atomic Ener-
gy Act of 1954, as amended, provide penalties
for the improper obtaining, disclosure or
use of Restricted Data.

G. Saefeguarding official information which
is not subject to security classification

Office information which does not qualify
for security classification or has been declas-
sified, and which pursuant to lawful au-
thority requires protection from unauthor-
ized disclosure or public release for reasons
other than national security or defense, shall
be handled in accordance with references
(c) and (g).

IV. Classification Categories
A. General

All official information which requires pro-
tection in the interests of national defense
shall be classified in one of the three cate-
gories described below. Unless expressly pro-
vided by statute, no other classifications are
authorized for United States classified in-
formation. Appendix A gives examples of in-
formation which may come within the vari-
ous categories. Sectlon VI. below provides
specific criteria for determining whether in-
formation falls within these categories.

B. Top Secret

The highest level of classification, Top
Secret, shall be applied only to that in-
formation or material the defense aspect of
which is paramount, and the unauthorized
disclosure of which could result In excep-
tionally grave damage to the Nation; such as,
leading to a definite break in diplomatic
relations affecting the defense of the United
States, an armed attack against the United
States or its allies, a war, or the compromise
of military or defense plans, or intelligence
operations, or scientific or technological de-
velopments vital to the national defense.
The use of the Top Secret classification shall
be severely limited to information or ma-
terial which requires the utmost protection.
(See Part I, Appendix A.)

C. Becret

The second highest level of classification,
Secret, shall be applied only to that informa-
tion or material the unauthorized disclosure
of which could result in serious damage to
the Natlon : such as, by jeopardizing the in-
ternational relations of the United States,
endangering the effectiveness of a program or
policy of vital importance to the national
defense, or compromising important mili-
tary or defense plans, scientific or tech-
nological developments important to na-
tional defense, or information revealing im-
portant intelligence operations. (See Part
1I, Appendix A).

D. Confidential

The lowest level of classification, Confi-
dential, shall be applied only to that Infor-
mation or material the unauthorized disclos-
ure of which could be prejudicial to the
defense interests of the Nation. (See Part III,
Appendix A.) The designation “Confidential-
Modified Handling Authorized,” which is not
a separate classification category, identifies
certain Confidential information pertaining
to combat or combat-related operations
which, because of combat or combat-related
operational conditions, cannot be afforded
the full protection prescribed for Confiden-
tial information. The designation C-MHA
shall be applied to that Confidential infor-
mation pertaining to military operations in-
volving planning, training, operations, com-
munications and loglstical support of com-
bat units when combat or combat-related
conditions, actual or simulated, preclude the
full application of the rules and procedures
governing dissemination, use, transmission
and safekeeping prescribed for the protec-
tion of Confidential information. The desig-
nation may be applied prior to the introduc-
tion of the information into combat areas,
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actual or simulated, when the information is
intended for such use and dissemination,
but the rules and procedures for handling
the information shall not be modified until
the information is so introduced. C-MHA
cannot be applied to material containing Re-
stricted Data.

E. Foreign Classifled Information

1. Section 3(e), Executive Order 10501,
provides as follows:

“Information Originated by a Foreign Gov-
ernment or Organization: Defense informa-
tion of a classified nature furnished to the
United States by a foreign government or
international organization shall be assigned
a classification which will assure a degree of
protection equivalent to or greater than that
required by the government or international
organization which furnished the informa-
tion."”

2. Foreign security classifications generally
parallel United States classifications. A Table
of Equivalents is contained in Appendix B.

3. Top Secret, Secret, and Confidential. If
the foreign classification marking is in Eng-
lish, no additional U.S. classification marking
is required. If the foreign classification mark-
ing is in a language other than English, an
equivalent U.S. classification marking as
shown in Appendix B will be added.

4. Restricted.* Many foreign governments,
and International organizations such as, for
example, NATO, CENTO, and SEATO, use a
fourth security classification “Restricted” to
denote a foreign requirement for security
protection of a lesser degree than Confiden-
tial. Such foreign Restricted information re-
leased to the United States Government un-
der international agreement requiring its
protection, usually does not require or war-
rant United States security classification un-
der Executive Order 10501. Under the agree-
ment covering the release of information,
however, certain protection is required. In
the usual case, therefore, in order to satisfy
this requirement, a document or other ma-
terial containing foreign Restricted infor-
mation shall show, or be marked additionally
to show, in English, the name of the foreign
government or international organization or
origin and the word “Restricted,” e.g.,, UK-
Restricted; NATO-Restricted. (See Appendix
B.) Any document or other material marked
as aforesaid shall be protected in the manner
specified in reference (d). Documents or
other material on hand falling in this cate-
gory which already have been marked so as
to require protection as *“Confidential” or
“C-MHA," as they are withdrawn from the
file for any purpose, shall be re-marked in
accordance with this subparagraph and the
previously applied marking shall be obliter-
ated or excised. Henceforth, the provisions of
this subparagraph shall apply thereto.

5. The origin of all material bearing foreign
classifications, including material extracted
and placed in Department of Defense docu-
ments or material, shall be clearly indicated
on or in the body of the material to assure,
among other things, that the information
is not released to nationals of a third coun=-
try without consent of the originator.

V. Authority to classify
A. Original Classification

1. Original classification 1s involved when—

a. An item of information is developed
which intrinsically requires classification and
such classification cannot reasonably be de-
rived from a previcus classification still in
force involving in substance the same or
closely related information; or

b. An accumulation or aggregation of items
of information, regardless of the classification
(or lack of classification) of the individual
items, collectively requires a separate and
distinct classification determination.

* The effective date of this paragraph 4 is
postponed. See paragraph XIV, B.
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2, For the purpose of assuring both posl-
tive management control of classification
determinations and ability to meet local
operational requirements in an orderly and
expeditious manner, the Assistant Secretary
of Defense (Manpower) will exercise control
over the granting and exercise of authority
for original classification of official informa-
tion, Pursuant thereto, such authority must
be exercised only by those individuals who
at any given time are the incumbents of those
offices and positions deslgnated in or pur-
suant to subparagraph 3 below and Appendix
C, including the officials who are specifically
designated to act in the absence of the in-
cumbents. The following general principles
are applicable:

a. Appendix C designates specifically the
officlals who may exercise original Top Secret
or Secret classification authority and who
among them may make additional designa-
tions. All such additional designations shall
be specific and in writing.

b. The authority to classify is personal to
the holder of the authority. It shall not be
exercised for him or in his name by anyone
else, nor shall it be delegated for exercise by
any substitute or subordinate.

AUTOMATIC, TIME-PHASED DOWNGRADING AND
DECLASSIFICATION OF CLASSIFIED DEFENSE IN=-
FORMATION, DOD 5200.10 (DEPARTMENT OF
DEFENSE) ; SELECTED EXCERPTS

Source.—U.S. Department of Defense.
Downgrading and declassification of classi-
fied defense information [Washington, 1962]
4, 24 p. At head of title: Department of De-
fense Directive. “"Number 5200.10, July 28,
1962."

1. Purpose

The purpose of this regulation is to apply
the provisions of Section 4 and Section 6(a),
Executive Order 10501, as amended by Exec-
utive Order 10964, 20 September 1961; and
to implement the provisions of DoD Di-
rective 5200.9 and 5200.10. It establishes a
continuing system based on the passage of
time for automatically downgrading, or au-
tomatically downgrading and declassifying,
classified defense information originated by
or under the jurisdiction of the Depart-
ment of Defense (DoD), the Federal Avia-
tion Agency (FAA), and the National Aero-
nautics and Space Administration (NASA).
It also declassifies by category, effective Jan-
uary 1, 1964, certain Group-3 documents
and materials originated prior to January 1,
1940, described in subparagraphs 6. a. (3),
(4), (5), and (B8) of this regulation. This
regulation is not a guide for the assignment
of a classification to information; it applies
only to defense information which is as-
signed a classification by competent author-
ity.

2. Explanation of Terms

The meanings of some terms used in this
regulation are given below:

a. Declassify: To cancel the security classi-
fication of an item of classified material.

b. Downgrade: To assign a lower security
classification to an item of classified mate~
rial.

c. Weapon System: A general term used to
describe & weapon and those components re=-
quired for its operation.

3. Scope and application
a. DoD, FAA, and NASA Information

(1) This regulation applies to all classified
Information originated by or under the juris-
diction of the Department of Defense or by
its contractors, or by a predecessor agency
of the Department of Defense or its con-
tractors. Specifically, this includes all clas-
sified material originated by the Office of
the Secretary of Defense and Department of
Defense agencies; the present and former
Joint Chilefs of Staff and Joint Staff; the
Department of the Army and former War De-
partment; the Department of the Navy; the
Department of the Air Force and former
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Army Air Forces; the United States Coast
Guard when acting as a part of the Navy;
joint committees or agencies comprised en-
tirely of representatives from within the De-
partment of Defense or its predecessor agen-
cies; other Government agencies whose func-
tions have been officially transferred to the
Department of Defense; and contractors in
the performance of contracts awarded by or
on behalf of the Department of Defense, its
components, or its predecessors.

(2) By agreement between the Depart-
ment of Defense, the Federal Aviation
Agency, and the National Aeronautics and
Space Administration, this regulation also
applies to all classified information originated
by or under the jurisdiction of FAA and
NASA. This includes all classified informa-
tion originated by the Federal Aviation
Agency, its components and predecessors, in-
cluding the Civil Aeronautics Administration
of the Department of Commerce, and the
Airways Modernization Board; the National
Aeronautics and Space Administration, its
components and predecessors, including the
Natlonal Advisory Committee for Aero-
nautics; joint committees, boards and agen-
cles comprised entirely of representatives
from the above agencies or from the Depart-
ment of Defense, its components and pred-
ecessors; and contractors in the perform-
ance of contracts awarded by or on behalf
of FAA, NASA, their components or predeces-
sor agencies.

b. Other Departments and Agencies

By Executive Order 10964, the automatic,
time-phased down-grading and declassifica-
tion system applies to all classified informa-
tion originated by or under the jurisdiction
of all departments and agenciles of the Execu-
tive Branch. However, custodians of classi-
fled material originated by or under the
Jurisdiction of US departments or agencies
other than those described In a above, shall
defer action with regard to such ma-
terial until advised of the implement-
ing instructions issued by the depart-
ment or agency concerned. Pending that
implementation, such material (other than
Group-1 material defined herein) shall not
be marked or assigned to a Group under this
regulation; if the information is incorpo-
rated into DoD, FAA, or NASA material, an
appropriate explanation shall be included in
the text (for example: “Paragraph 2 contains
information classified by the State Depart-
ment; the automatic downgrading-declassi-
fication group cannot be determined until
appropriate instructions are issued by that
department™).

¢. Authority of Classifying Officials

(1) Nothing in this regulation shall be
construed to relieve of responsibility, or to
limit the authority of, those officials desig-
nated by competent authority to classify,
downgrade, or declassify official defense in-
formation. Immediate action should be taken
by such officials to downgrade or declassify
information when it needs less protection or
when it no longer requires such protection.

(2) Any DoD, FAA or NASA classified in-
formation, whether or not affected by this
regulation, may be downgraded or declassi-
fled by the officlal who has been given that
authority under pertinent regulations. Pur-
suant to that authority, the official who has
primary functional responsibility for an item
of classified information can prescribe earlier
downgrading and declassifying (including
assigning it to a less restrictive Group) than
that provided by this regulation. However,
except as authorized In paragraphs 5 and 6b
he cannot assign information to a more re-
strictive 3roup than provided herein.

d. Material Officially Transferred

When material is transferred by or pur-
suant to statute or Executive Order is the
classifying, downgrading, and declassifying
authority for all purposes under this regula-
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tion. Official transfers result in the material
becoming part of the official files or the prop-
erty of the reciplent (e.g., Army Air Forces
material officially transferred to the newly
established Department of the Alr Force in
1948). Transfers merely for the purpose of
storage do not constitute an officlal transfer
of classification authority.

e. Material Not Officially Transferred

When any department or agency has in
its possession any classified material which
has become 5 years old, and a review of the
material indicates that it should be down-
graded or declassified and it appears that
either (i) the material originated in an
agency which has since become defunct and
whose flles and other property have not been
officially transferred to another department
or agency within the meaning of d above,
or (i) it s impossible for the possessing de-
partment or agency to identify the originat-
ing agency, the possessing department or
agency shall have power to downgrade or de-
classify the material or to assign it to a down-
grading-declassification Group according to
this regulation. If it appears probable that
another department or agency may have a
substantial interest in whether the classifica-
tion of any particular information should be
malintalned, the possessing department or
agency shall not exercise the power stated
in this subparagraph, except with the consent
of the other department or agency, until 30
days after it has notified such other depart-
ment or agency of the nature of the material
and of its intention to downgrade or declas-
sify it. During that 30-day period, the other
department or agency may, if it so desires,
express its objections to downgrading or de-
classifylng the particular materlial, but the
power to make the ultimate decision shall
reside in the possessing department or
agency.

f. General Information

The effect of the automatie, time-phased
downgrading and declassification system is
that all classified information and material
heretofore and hereafter recelved or origi-
nated by the Executive Branch, its compo-
nents, and its contractors, is assigned to one
of four groups, described In the following
paragraphs. (The attachment shows in
graphlc form how each Group is affected by
the automatic time-phased system.) Upon
receipt of this regulation and without fur-
ther notice, each holder of classified material
originated by or under the jurisdiction of
DoD, FAA, or NASA, is authorized and re-
quired to Group, mark, downgrade, or de-
classify, as prescribed herein, the material in
his custody or possession. In addition, classi-
fled material originated by or under the juris-
diction of other Executive departments and
agencies shall be Grouped, marked, down-
graded, or declassified in accordance with the
instructions of the originating agency, when
issued.

4. Group-1 material

Material in this Group is completely ez-
cluded from the automatic downgrading and
automatic declassification provisions of this
regulation either because it has been removed
from such provisions or because it contains
information not subject to the classification
jurisdiction of the Executive Branch of the
U.8. Government.

a. Definition. Specifically, Group-1 com-
prises material:

(1) Originated by or containing classified
information clearly attributed to foreign gov-
ernments or their agencles, or to interna-
tional organizations and groups, including
the Combined Chiefs of Staff. This does not
include US classified information hereafter
furnished to a foreign government or inter-
national organization; the US classified infor-
mation shall be Grouped and marked as oth-
erwise prescribed herein,

(2) Concerning communications Iintelli-
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gence or cryptography, or thelr related activ-
itles.

(a) This includes information concerning
or revealing the processes, techniques, tech-
nical material, operation, or scope of com-
munications intelligence, eryptography, and
cryptographic security. It also includes in-
formation concerning special cryptographic
equipment, certain special communications
systems designated by the department or
agency concerned, and the communications
portion of cover and deception plans.

(b) However, provided the material does
not reveal the foregoing information, this
does not include radar intelligence or elec-
tronic intelligence, or such passive measures
as physical security, transmission security,
and electronic security.

(3) Contalning Restricted Data or Formerly
Restricted Data.

(4) Containing nuclear propulsion infor-
mation or information concerning the estab-
lishment, operation, and support of the US
Atomic Energy Detection System, unless
otherwise specified by the pertinent AEC-
DOD classification guide.

(5) Containing special munition informa-
tion as defined in AG Ltr AGAM-P(M)311.5,
(17 Sept. 60) DCS/Ops 19 Sept 60; OPNAV-
INST 008190.1 series; or AFR 205-17.

(6) Information concerning standardized
BW agents.

5. Group-2 documents

This Group is established as a means
whereby authorized officials can exempt in-
dividual documents contalning extremely
sensitive Information from both automatic
downgrading and automatic declassification.
This Group applies only to documents origi-
nally classified Top Secret or Secret.

6. Group-3 material

This Group contains certaln types of in-
formation or subject matter that warrants
some degree of classification for an indefinite

period. There are two kinds of Group-3

material: (1) that containing the subject
matter normally assigned to Group-3 accord-
ing to a below; and (ii) documents which
are individually and specifically assigned to
Group-3 under the optional exemption pro-
visions of b below. Group-3 documents and
materials originated prior to January 1, 1940,
which fall within the descriptions of subpara-
graphs 6. a. (3), (4), (6), or (6), without at
the same time falling within the descriptions
of subparagraphs 6. (a), (1), (2), or (7), are
hereby declassified, effective January 1, 1964.

a. Definition—Normal Group-3.

The specific information or subject mat-
ter normally comprising Group-3 is as fol-
lows:

(1) Plans for an operation of war that were
prepared by an organization higher than
Army division, Navy task force, numbered
Air Force, or other military command of com-
parable level. This includes but is not lim-
ited to:

(a) Plans for combat operations; and in-
formation concerning or revealing long-range
operational concepts and the employment of
forces.

(b) Plans on cover or deception, including
information on operations relating thereto.

(c) Information concerning or revealing
escape or evasion plans, procedures, and tech-
nigues.

{d) Planning and programming informa-
tion which concerns or reveals service-wide
force objectives, over-all force deployments,
and complete service-wide combat unit
priority listings; or which contains or reveals
detalled service-wide planning or program-
ming data.

(e) Targeting data on foreign areas, or in-
formation which would reveal strategic tar-
geting plans,

(2) DoD and FAA
counterintelligence.

(3) Information concerning or revealing
the capabilities, limitations, or vulnerabili-

intelligence and
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tles of a weapon, weapon system, or space
system in current use or in development for
future use. This is limited to information
concerning significant combat capabilities.
8
#First amendment (Ch 3, 11/15/63)
7. Group-4 material:

a. Definition.

Group-4¢ includes all classified material
which does not qualify for, or is not assigned
to, one of the first three Groups.

(1) Normally, informatlon such as logis-
tical data, production schedules, budget and
cost figures, dimensions or weights, and simi-
lar subjects shall be assigned to Group-4,
even if the equipment or material to which
it applies is in Group-3.

(2) Defense information classified in ac-
cordance with a topic of a joint AEC-DoD
classification guide shall not be assigned to
Group-4 unless such an assignment is clear-
1y indicated under the pertinent topic in the
joint guide,

(8) ... vulnerabilities, knowledge of which
could be exploited by an enemy to counter,
render ineffective, neutralize, or destroy the
weapon or system; or limitations which de-
grade the combat effectiveness of the weap-
on or system. However, it specifically in-
cludes:

(a) Target detecting devices for proximity
VT fuses.

(b) Biological weapon system information
which reveals the scientific name or desig-
nation of the agent and the non-descriptive
code designation of the agent.

(c) Technical information concerning
electronic countermeasure or counter-coun-
termeasure equipment, processes, or tech-
niques; and technical data concerning infra-
red detection or suppression.

(d) Research and development informa-
tion concerning or revealing significant com-
bat capabilities of a future weapon or space
system or subsystem. This is limited to infor-
mation concerning or revealing significant
new technological developments or adapta-
tions beyond normal evolutionary improve-
ments.

(e) Information pertaining to combat-type
naval vessels which reveals structural, per-
formance, or tactical data, such as armor and
protective systems, war damage reports, dam-
age control systems, power, speed, range,
propeller RPM, and maneuvering character-
istics.

(4) Information which could be used by
an enemy to develop target data for an at-
tack on the United States or its allles, such
as geodetic and gravimetric survey data,
reductions of survey data that can be used
for intercontinental datum connections or
for determining the size of the earth, or the
precise (in seconds of arc) coordinates of fa-
cilities that are essential elements of a weap-
on system or that are essential elements of
a weapon system or that are essential to the
conduct of a war.

(5) Technieal information concerning or
revealing explosive ordnance demolition
techniques.

(6) Defense information (other than
Group-1 material) classified according to
AEC-DoD classification guides, unless other-
wise specified by the pertinent guide.

(7) Material prepared by a theater head-
quarters, military government headquarters,
military mission headquarters, or other
headquarters of comparable or higher level,
which concern or affect the formulation and
conduct of U.S. foreign policy, and plans or
programs relating to international affairs.

Mr. JAVITS. Mr. President, finally I
ask unanimous consent that the text of
the new Executive Order 11652 sched-
uled to go into effect on June 1 respect-
ing the confidentiality of documents,
methods of classification, and so forth,
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and the Executive Order 10501 now in
effect may be printed in the RECORD.

There being no objection, the Execu-
tive orders were ordered to be printed in
the Recorp, as follows:

TITLE 3—THE PRESIDENT—EXECUTIVE ORDER
11652

CLASSIFICATION AND DECLASSIFICATION OF NA-
TIONAL SECURITY INFORMATION AND MA=
TERIAL
The interests of the United States and its

citizens are best served by making informa-

tion regarding the affairs of Government
readily avallable to tke public, This concept
of an informed citizenry is reflected in the

Freedom of Information Act and in the cur-

rent public information policies of the exec-

utive branch.

Within the Federal Government there is
some official information and material which
because it bears directly on the effectiveness
of our national defense and the conduct of
our foreign relations, must be subject to
some constraints for the security of our Na-
tion and the safety of our people and our
allies. To protect against actions hostile to
the United States, of both an overt and cov-
ert nature, it is essential that such official
information and material be given only lim-
ited dissemination.

This official information or material, re-
ferred to as classified information or material
in this order, is expressly exempted from
public disclosure by Sectlon 552(b) (1) of
Title 5, United States Code. Wrongful dis-
closure of such information or material is
recognized in the Federal Criminal Code as
providing a basis for prosecution.

To ensure that such information and ma-
terial is protected, but only to the extent
and for such period as is necessary, this or-
der identifies the information to be protect-
ed, prescribes classification, downgrading,
declassification and safeguarding procedures
to be followed, and establishes a monitoring
system to ensure its effectiveness,

Now, therefore, by virtue of the author-
ity vested in me by the Constitution and
statutes of the United States, it is hereby
ordered:

SectioN 1. Security Classification Cate-
gories. Official information or material which
requires profection against unauthorized
disclosure in the interest of the national de-
fense or foreign relations of the United
States (hereinafter collectively termed “na-
tional security”) shall be classified in one of
three categories, namely “Top Secret,” “‘Se-
cret,” or “Confidential,” depending upon the
degree of Its significance to national secu-
rity. No other categories shall be used to
identify officlal information or material as
requiring protection in the interest of na-
tional security, except as otherwise expressly
provided by statute. These classification cat-
egories are defined as follows:

(A) “Top Secret” “Top Secret” refers to
that national security information or mate-
rial which requires the highest degree of pro-
tection, The test for assigning “Top Secret”
classification shall be whether its unauthor-
ized disclosure could reasonably be expected
to cause exceptionally grave damage to the
national security. Examples of “exceptionally
grave damage” include armed hostilities
against the United States or its allles; dis-
ruption of foreign relations vitally affecting
the national security; the compromise of
vital national defense plans or complex cryp~
tologic and communications intelligence sys-
tems; the revelation of sensitive intelligence
operations; and the disclosure of scientific
or technological developments vital to na-
tional security. This classification shall be
used with the utmost restraint.

(B) “Secret.” “Secret” refers to that na-
tional security information or material which
requires a substantial degree of protection.
The test for assigning “Secret” classification
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shall be whether its unauthorized disclosure
could reasonably be expected to cause seri-
ous damage to the national security. Ex-
amples of “serlous damage” include disrup-
tion of foreign relations significantly affect-
ing the national security; significant im-
pairment of a program or policy directly re-
lated to the national security; revelation of
significant military plans or intelligence op-
erations; and compromise of significant sci-
entific or technological developments relat-
ing to national security. The classification
“Secret” shall be sparingly used.

(C) “Confidential.” “Confidential” refers
to that natlonal security information or ma-
terial which requires protection. The test
for assigning “Confidential” classification
shall be whether its unauthorized disclosure
could reasonably be expected to cause dam-
age to the national security.

Sec. 2. Authority to Classify. The authority
to originally classify information or mate-
rial under this order shall be restricted
solely to those offices within the executive
branch which are concerned with matters
of national security, and shall be limited
to the minimum number absolutely required
for efficlent administration. Except as the
context may otherwise indicate, the term
“Department” as used in this order shall in-
clude agency or other governmental unit.

(A) The authority to originally classify
information or material under this order as
“Top Secret” shall be exercised only by such
officials as the President may designate in
writing and by:

(1) The heads of the Departments listed
below;

(2) Buch of their senior principal deputies
and assistants as the heads of such Depart-
ments may designate in writing; and

(8) Such heads and senlor principal depu-
ties and assistants of major elements of such
Departments, as the heads of such Depart-
ments may designate in writing.

Such offices in the Executive Office of the
President as the President may designate in
writing.

Central Intelligence Agency.

Atomic Energy Commission.

Department of State.

Department of the Treasury.

Department of Defense.

Department of the Army.

Department of the Navy.

Department of the Air Force.

United States Arms Control and Disarma-
ment Agency.

Department of Justice.

Natlonal Aeronautics and Space Adminis-
tration.

Agency for International Development,

(B) The authority to originally classify
information or material under this order as
“Secret” shall be exercised only by:

(1) Officials who have “Top Secret” classi-
fication authority;

(2) Such subordinates as officlals with
“Top Secret” classification authority under
(A) (1) and (2) above may designate in
writing; and

(3) The heads of the following named De-
partments and such senior principal deputies
or assistants as they may designate in
writing.

Department of Transportation.

Federal Communications Commission.

Export-Import Bank of the United States.

Department of Commerce.

United States Civil Service Commission.

Uni‘ed States Information Agency.

General Services Administration.

Department of Health, Education, and
Welfare.

Civil Aeronautics Board.

Federal Maritime Commission.

Federal Power Commission.

Natlonal Seience Foundation.

Overseas Private Investment Corporation.

(C) The authority to originally classify in-
formation or material under this order as
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“Confidential” may be exercised by officials
who have “Top Secret” or “Secret” classifica-
tion authority and such officials as they may
designate in writing.

(D) Any Department not referred to here-
in and any Department or unit established
hereafter shall not have authority to origi-
nally classify information or material under
this order, unless specifically authorized
hereafter by an Executive order.

Sec. 3. Authority to Downgrade and De-
classify. The authority to downgrade and de-
classify national security information or ma-
terial shall be exercised as follows:

(A) Information or material may be down-
graded or declassified by the official author-
izing the original classification, by a succes-
sor in capacity or by a supervisory official of
either.

(B) Downgrading and declassification au-
thority may also be exercised by an official
specifically authorized under regulations is-
sued by the head of the Department listed
in Sections 2(A) or (B) hereof.

(C) In the case of classified information
or material officially transferred by or pur-
suant to statute or Executive order in con-
junction with a transfer of function and not
merely for storage purposes, the receiving
Department shall be deemed to be the orig-
inating Department for all purposes under
this order including downgrading and declas-
sification.

(D) In the case of classified information
or material not officially transferred within
(C) above, but originated in a Department
which has since ceased to exist, each De-
partment In possession shall be deemed to
be the originating Department for all pur-
poses under this order. Such information or
material may be downgraded and declassified
by the Department in possession after con-
sulting with any other Departments having
an interest in the subject matter,

(E) Ciassified information or material
transferred to the General Services Admin-
istration for accession into the Archives of
the United States shall be downgraded and
declassified by the Archivist of the United
States In accordance with this order, direc-
tives of the President issued through the
National BSecurity Council and pertinent
regulations of the Departments.

(F') Classified information or material with
special markings, as described in Section 8,
shall be downgraded and declassified as re-
quired by law and governing regulations.

SEec. 4, Classification. Each person possess-
ing classifying authority shall be held ac-
countable for the propriety of the classifi-
cation attributed to him. Both unnecessary
classification and over-classification shall be
avolded. Classification shall be solely on the
basis of national security considerations. In
no case shall information be classified in
order to conceal inefficiency or administra-
tive error, to prevent embarrassment to a per-
son or Department, to restrain competition
or independent initiative, or to prevent for
any other reason the release of information
which does not require protection in the in-
terest of national security. The following
rules shall apply to classification of informa-
tion under this order:

(A) Documents in General. Each classi-
filed document shall show on its face its
classification and whether it is subject to or
exempt from the General Declassification
Schedule. It shall also show the office of
origin, the date of preparation and classifi-
cation and, to the extent practicable, be so
marked as to indicate which portions are
classified, at what level, and which portions
are not classified in order to facilitate ex-
cerpting and other use. Material containing
references to classified materials, which ref-
erences do not reveal classified information,
shall not be classified.

(B) Identification of Classifying Authority.
Unless the Department involved shall have
provided some other method of identifying
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the individual at the highest level that au-
thorized classification in each case, material
classified under this order shall indicate on
its face the identity of the highest authority
authorizing the classification. Where the in-
dividual who signs or otherwise authenti-
cates a document or item has also authorized
the classification, no further annotation as to
his identity is required.

(C) Information or Material Furnished by
a Foreign Government or International Or-
ganization. Classified information or material
furnished to the United States by a foreign
government or international organization
shall either retain its original classification
or be assigned a United States classification.
In either case, the classification shall assure
a degree of protection equivalent to that
required by the government or international
organization which furnished the informa-
tion or material.

(D) Classification Responsibilities. A hold-
er of classified information or material shall
observe and respect the classification as-
signed by the originator. If a holder believes
that there is unnecessary classification, that
the assigned classification is improper, or
that the document is subject to declassifica-
tion under this order, he shall so inform
the originator who shall thereupon re-ex-
amine the classification.

Sec. 5. Declassification and Downgrading.
Classified information and material, unless
declassified earlier by the original classifying
authority, shall be declassified and down-
graded in accordance with the following
rules:

(A) General Declassification Schedule. (1)
“Top Secret.” Information or material origi-
nally classified “Top Secret” shall become
automatically downgraded to “Secret” at the
end of the second full calendar year follow-
ing the year in which it was originated,
downgraded to “Confidential” at the end of
the fourth full calendar year following the
year in which it was originated, and de-
classified at the end of the tenth full calen-
dar year following the year in which it was
originated.

(2) “Secret.,” Information and material
originally classified “‘Secret” shall become
automatically downgraded to “Confidential™
at the end of the second full calendar year
following the year in which it was originated,
and declassified at the end of the eighth full
calendar year following the year in which
it was originated.

(3) “Confidential.” Information and ma-
terlal originally classified *Confidential™
shall become automatically declassified at
the end of the sixth full calendar year fol-
lowing the year in which it was originated.

(B) Ezemptions from General Declassifica-
tion Schedule. Certain classified Information
or material may warrant some degree of pro-
tection for a period exceeding that provided
in the General Declassification Schedule. An
official authorized to originally classify in-
formation or material “Top Secret” may ex-
empt from the General Declassification
Schedule any level of classified Information
or material originated by him or under his
supervision if it falls within one of the cate-
gories described below. In each case such
official shall specify in writing on the ma-
terial the exemption category being claimed
and, unless impossible, a date or event for
automatic declassification. The use of the
exemption authority shall be kept to the
absolute minimum consistent with national
security requirements and shall be restricted
to the following categories.

(1) Classified information or material fur-
nished by foreign governments or interna-
tional organizations and held by the United
States on the understanding that it be kept
in confidence.

(2) Classified information or material spe-
cifically covered by statute, or pertaining to
cryptography, or disclosing intelligence
sources or methods.
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(8) Classified information or material dis-
closing a system, plan, installation, project
or specific foreign relations matter the con-
tinuing protection of which is essential to
the national security.

(4) Classified information or material the
disclosure of which would place a person in
immediate jeopardy.

(C) Mandatory Review of Exempted Ma-
terial. All classified information and material
originated after the effective date of this
order which is exempted under (B) above
from the General Declassification Schedule
shall be subject to a classification review by
the originating Department at any time after
the expiration of ten years from the date of
origin provided:

(1) A Department or member of the public
requests a review;

(2) The request describes the record with
sufficlent particularity to enable the Depart-
ment to identify it; and

(3) The record can be obtained with only
a reasonable amount of effort.

Information or material which no longer
quelifies for exemption under (B) above shall
be declassified. Information or material con-
tinuing to qualify under (B) shall be so
marked and, unless impossible, a date for
automatic declassification shall be set.

(D) Applicability of the General Declassi-
fication Schedule to Previously Classified Ma-
terial. Information or material classified be-
fore the effective date of this order and
which is assigned to Group 4 under Executive
Order 10501, as amended by Executive Order
No. 10964, shall be subject to the General
Declassification Schedule. All other informa-
tion or material classified before the effective
date of this order, whether or not assigned
to Groups 1, 2, or 3 of Executive Order No.
10501, as amended, shall be excluded from
the General Declassification Schedule. How-
ever, at any time after the expiration of ten
years from the date of origin it shall be
subject to a mandatory classification review
and disposition under the same conditions
and criteria that apply to classified infcrma-
tion and material created after the effective
date of this order as set forth in (B) and (C)
above.

{E) Declassification of Classified Informa-
tion or Material After Thirty Years. All classi-
fied information or material which is thirty
years old or more, whether originating be-
fore or after the effective date of this order,
shall be declassified under the following con-
ditions:

(1) All information and material classified
after the effective date of this order shall,
whether or not declassificatlon has been re-
quested, become automatically declassified
at the end of thirty full calendar years after
the date of its original classification except
for such specifically identified information or
material which the head of the originating
Department personally determines in writing
at that time to require continued protection
because such continued protection is essen-
tial to the natlonal security or disclosure
would place a person in immediate jecpardy.
In such case, the head of the Department
shall also specify the period of continued
classification.

(2) All information and material classified
before the effective date of this order and
more than thirty years old shall be system-
atically reviewed for declassification by the
Archivist of the United States by the end
of the thirtieth full calendar year following
the year in which it was originated. In his
review, the Archivist will separate and keep
protected only such information or material
as is specifically identified by the head of the
Department In accordance with (E) (1)
above. In such case, the head of the De-
partment shall also specify the period of
continued rlassification.

(F) Departments Which Do Not Have Au-
thority For Original Classification. The pro-
visions of this section relating to the declas-
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sification of national security Information
or material shall apply to Departments
which, under the terms of this order, do not
have concurrent authority to originally clas-
sify information or material, but which
formerly had such authority under previous
Executive orders.

8SEc. 6. Policy Directives on Access, Mar-
keting, Safekeeping, Accountability, Trans-
mission, Disposition and Destruction of Clas-
gified Information and Material. The Presi-
dent acting through the National Becurity
Council shall issue directives which shall be
binding on all Departments to protect classi-
fled information from loss or compromise.
Such directives shall conform to the follow-
ing policies:

{A) No persons shall be given access to
classified information or material unless
such person has been determined to be trust-
worthy and unless access to such informa-
tion 1s necessary for the performance of his
duties.

(B) All classified information and material
shall be appropriately and conspicuously
marked to put all persons on clear notice of
its classified contents.

(C) Classified information and material
shall be used, possessed, and stored only un-
der conditions which will prevent access by
unauthorized persons or dissemination to
unauthorized persons.

(D) All classified information and ma-
terial disseminated outside the executive
branch under Executive Order No. 10865 or
otherwise shall be properly protected.

(E) Appropriate accountability records for
classified information shall be established
and maintained and such information and
material shall be protected adequately dur-
ing all transmissions.

(F') Classified Information and material no
longer needed In current working files or for
reference or record purposes shall be de-
stroyed or disposed of in accordance with the
records d al provisions contained in
Chapter 33 of Title 44 of the United States
Code and other applicable statutes.

(G) Classified information or material
shall be reviewed on a systematic basls for
the purpose of accomplishing downgrading,
declassification, transfer, retirement and de-
struction at the earliest practicable date.

8ec. 7. Implementation and Review Respon-
sibilities. (A) The National Security Coun-
cil shall monitor the implementation of this
order. To assist the National Securlty Coun-
cil, an Interagency Classification Review
Committee shall be established, composed of
representatives of the Departments of State
and Justice, the Atomic Energy Commission,
the Central Intelligence Agency and the Na-
tional Security Council Staff and a Chalr-
man designated by the President. Repre-
sentatives of other Departments in the execu-
tive branch may be invited to meet with
the Committee on matters of particular in-
terest to those Departments. This Commit-
tee shall meet regularly and on a continuing
basis review and take action to ensure com-
pliance with this order, and in particular:

(1) The Committee shall oversee Depart-
ment actions to ensure compliance witl the
provisions of this order and implementing
directives issued by the President through
the National Security Council.

(2) The Committee shall, subject to pro-
cedures to be established by it, receive, com~-
plaints from persons within or without the
government with respect to the administra-
tion of this order, and in consultation with
the affected Department or Departments as-
sure that appropriate action is taken on such
suggestions and complaints.

(3) Upon request of the Committee Chair-
man, any Department shall furnish to the
Committee any particular information or
material needed by the Committee in carry-
ing out its functions.

(B) To promote the basic purposes of this
order, the head of each Department orig-
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inating or handling classified information or
material shall:

(1) Prior to the effective date of this order
submit to the Interagency Classification Re-
view Committee for approval a copy of the
regulations it proposes to adopt pursuant
to this order.

(2) Designate a senior member of his staff
who shall ensure effective compliances with
and implementation of this order and shall
also chalr a Departmental committee which
shall have authority to act on all suggestions
and complaints with respect to the Depart-
ment's administration of this order.

(3) Undertake an initial program to fa-
miliarize the employees of his Department
with the provisions of this order. He shall
also establish and malntain active training
and orientation programs for employees con-
cerned with classified information or ma-
terial, Such programs shall include, as a
minimum, the briefing of new employees
and periodic reorientation during employ-
ment to impress upon each individual his re-
sponsbility for exercising vigllance and care
in complying with the provisions of this or-
der. Additionally, upon termination of em-
ployment or contemplated temporary sepa-
ration for a sixty-day period or more, em-
ployees shall be debriefed and each reminded
of the provisions of the Criminal Code and
other applicable provisions of law relating to
penalties for unauthorized disclosure.

(C) The Attorney General, upon request of
the head of a Department, his duly des-
ignated representative, or the Chalrman of
the above described Committee, shall per-
sonally or through authorized representatives
of the Department of Justice render an in-
terpretation of this order with respect to any
question arising in the course of its admin-
istration.

Sec. 8. Material Covered by the Atomic
Energy Act. Nothing in this order shall super-
sede any requirements made by or under the
Atomic Energy Act of August 30, 1954, as
amended. “Restricted Data,” and material
designated as “Formerly Restricted Data"™
shall be handled, protected, classified, down-
graded and declassified in conformity with
the provisions of the Atomic Energy Act of
1954, as amended, and the regulations of the
Atomic Energy Commission.

Sec. 9. Special Departmental Arrangements,
The originating Department or other appro-
priate authority may impose, in conformity
with the provisions of this order, special re-
quirements with respect to access, distribu-
tion and protection of classified information
and material, including those which pres-
ently relate to communications intelligence,
intelligence sources and methods and cryp-
tography.

Sec. 10. Exceptional Cases. In an excep-
tional case when a person or Department not
authorized to classify information originates
information which is believed to require
classification, such person or Department
shall protect that information in the manner
prescribed by this order. Such persons or
Department shall transmit the Information
forthwith, under appropriate safeguards, to
the Department having primary interest in
the subject matter with a request that a de-
termination be made as to classification.

Sec. 11. Declassification of Presidential
Papers. The Archivist of the United States
shall have authority to review and declassify
information and material which has been
classified by a President, his White House
Staff or special committee or commission ap-
pointed by him and which the Archivist has
in his custody at any archival depository, in-
cluding a Presidential Library. Such declassi-
fication shall only be undertaken in accord
with: (i) the terms of the donor's deed of
gift, (i) consultation with the Departments
having a primary subject-matter interest,
and (iil) the provisions of Section 5.

Sec. 12. Historical Research and Access by
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Former Government officials. The require-
ment in Section 6(A) that access to classified
information or material be granted only as
is necessary for the performance of one's
duties shall not apply to persons outside the
executive branch who are engaged in his-
torical research projects or who have pre-
viously occupied policy-making positions to
which they were appointed by the President;
Provided, however, that in each case the head
of the originating Department shall:

(1) determine that access is clearly con-
sistent with the interests of national se-
curity; and

(ii) take appropriate steps to assure that
classified information or material is not pub-
lished or otherwise compromised.

Access granted a person by reason of his
having previously occupied a policy-making
position shall be limited to those papers
which the former official originated reviewed,
slgned or recelved while in public office.

Bec. 13. Administrative and Judicial Action.
(A) Any officer or employee of the United
States who unnecessarlly classifies or over-
classifies information or material shall be
notified that his actions are in violation of
the terms of this order or of a directive of
the President issued through the National
Security Council. Repeated abuse of the
classification process shall be grounds for
an administrative reprimand. In any case
where the Departmental committee or the
Interagency Classification Review Committee
finds that unnecessary classification or over-
classification has occurred, it shall make a
report to the head of the Department con-
cerned in order that corrective steps may be
taken.

(B) The head of each Department is di-
rected to take prompt and stringent admin-
istrative action against any officer or em-
ployee of the United States, at any level of
employment, determined to have been re-
sponsible for any release or disclosure of
national security information or material in
a manner not authorized by or under this
order or a directive of the President issued
through the National Security Council.
Where a violation of criminal statutes may
be involved, Departments will refer any such
case promptly to the Department of Justice.

Sec. 14. Revocation of Ezecutive Order No.
10501. Executive Order No. 10501 of Novem-
ber 5, 1853, as amended by Executive Orders
No. 10816 of May 8, 1959, No. 10901 of Jan-
uary 11, 1961, No. 10964 of September 20,
1961, No. 10985 of January 15, 1962, No. 11097
of March 6, 1963 and by Section 1(a) of No.
11382 of November 28, 1967, is superseded as
of the effective date of this order.

SEc. 15. Effective date. This order shall be-
come effective on June 1, 1972,

RIcHARD NIXON,

THE WHITE House, March 8, 1972,

[FR Doc.72-3782 Filed 3-9-72; 11:01 am]
ExECUTIVE ORDER 10501 —SAFEGUARDING OF-

FICIAL INFORMATION IN THE INTERESTS OF

THE DEFENSE OF THE UNITED STATES

Whereas It is essential that the citizens
of the United States be informed concerning
the activities of their government; and

Whereas the interests of national defense
require the preservation of the ability of
the United States to protect and defend it-
self against all hestile or destructive action
by covert or overt means, including espionage
as well as military action; and

Whereas it Is essential that certain official
information affecting the national defense
be protected uniformly against unauthorized
disclosure:

Now, therefore, by virtue of the authority
vested in me by the Constitution and stat-
utes, and as President of the United States,
and deeming such action necessary in the
best interests of the national security, it is
hereby ordered as follows:
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SecrioN 1, Classification Categories. Officlal
information which requires protection in the
interests of national defense shall be limited
to three categories of classification, which
in descending order of importance shall carry
one of the following designations: Top Se-
cret, Secret, or Confidential. No other desig-
nation shall be used to classify defense in-
formation, including military information, as
requiring protection in the interests of na-
tional defense, except as expressly provided
by statute. These categories are defined as
follows:

(a) Top Secret. Except as may be expressly
provided by statute, the use of the classifi-
cation Top Secret shall be authorized, by
appropriate authority, only for defense In-
formation or material which requires the
highest degree of protection. The Top Secret
classification shall be applied only to that in-
formation or material the defense aspect of
which is paramount, and the unauthorized
disclosure of which could result In excep-
tionally grave damage to the Nation such
as leading to a definite break In diplomatic
relations affecting the defense of the United
States, an armed attack agalnst the United
States or its allles, a war, or the compromise
of military or defense plans, or intelligence
operations, or scientific or technological de-
velopments vital to the national defense.

(b) Secret. Except as may be expressly
provided by statute, the use of the classifica-
tion SBecret shall be authorized, by appropri-
ate authority, only for defense information
or material the unauthorized disclosure of
which could result in serious damage to the
Natlon, such as by jeopardizing the inter-
national relations of the United States, en-
dangering the effectiveness of & program or
policy of vital importance to the national
defense, or compromising important mili-
tary or defense plans, scientific or technolog-
ical developments important to national
defense, or information revealing important
intelligence operations.

(c) Confidential. Except as may be ex-
pressly provided by statute, the use of the
classification Confidential shall be author-
ized, by appropriate authority, only for de-
fense information or material the unauthor-
ized disclosure of which could be prejudicial
to the defense interests of the nation.

Sec. 2. Limitation of Authority to Classify.
The authority to classify defense informa-
tion or material under this order shall be
limited in the departments and agencies of
the executive branch as hereinafter specified.
Departments and agencies subject to the
specified limitations shall be designated by
the President:

(a) In those departments and agencies
having no direct responsibility for national
defense there shall be no authority for origi-
nal classification of information or material
under this order.

(b) In those departments and agencies
having partial but not primary responsibility
for matters pertaining to national defense
the authority for original classification of
information or material under this order
shall be exercised only by the head of the
department or agency, without delegation.

(c) In those departments and agencies not
affected by the provisions of subsection (a)
and (b), above, the authority for original
classification of information or material un-
der this order shall be exercised only by
responsible officers or employees, who shall
be specifically designated for this purpose.
Heads of such departments and agencies
shall limit the delegation of authority to
classify as severely as is consistent with the
orderly and expeditious transaction of Gov-
ernment business.

SEc. 3. Classification. Persons designated to
have authority for original classification of
information or material which requires pro-
tection in the interests of national defense
under this order shall be held responsible
for its proper classification in accordance
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with the definitions of the three categories
in section 1, hereof. Unnecessary classifica-
tion and over-classification shall be scrupu-
lously avoided. The following special rules
shall be observed in classification of defense
information or material:

(a) Documents in General. Documents
shall be classified according to their own
content and not necessarily according to
thelr relationship to other documents. Ref-
erences to classified material which do not
reveal classified defense information shall
not be classified.

(b) Physically Connected Documents. The
classification of a file or group of physically
connected documents shall be at least as
high as that of the most highly classified doc-
ument therein. Documents separated from
the file or group shall be handled in accord-
ance with their individual defense classifica-
tion,

(c) Multiple Classification. A document
product, or substance shall bear a classifica-
tion at least as high as that of its highest
classified component. The document, prod-
uct, or substance shall bear only one over-all
classification, notwithstanding that pages,
paragraphs, sections, or components thereof
bear different classifications.

(d) Transmittal Leiters. A letter transmit-
ting defense information shall be classified at
least as high as its highest classified en-
closure.

(e) Information Originated by a Foreign
Government or Organization. Defense in-
formation of a classified nature furnished to
the United States by a foreign government or
international organization shall be assigned
& classification which will assure a degree of
protection equivalent to or greater than that
required by the government or international
organization which furnished the informa-
tion.

Sec. 4. Declassification, Downgrading, or
Upgrading. Heads of departments or agencles
originating classified material shall designate
persons to be responsible for continuing re-
view of such classified material for the pur-
pose of declassifying or downgrading it when-
ever national defense considerations permit,
and for recelving requests for such review
from all sources. Formal procedures shall be
established to provide specific means for
prompt review of classified material and its
declassification or downgrading in order to
preserve the effectiveness and Integrity of
the classification system and to eliminate ac-
cumulation of classified material which no
longer requires protection in the defense in-
terest. The following special rules shall be
observed with respect to changes of classi-
fication of defense material:

(a) Automatic Changes, To the fullest ex-
tent practicable, the classifying authority
shall indicate on the material (except tele-
grams) at the time of original classification
that after a specified event or date, or upon
removal of classified enclosures, the ma-
terial will be downgraded or declassified.

(b) Non-Automatic Changes. The persons
designated to recelve requests for review of
classified material may downgrade of declas-
sify such material when circumstances no
longer warrant its retention in its original
classification provided the consent of the ap-
propriate classifying authority has been ob-
tained. The downgrading or declassification
of extracts from or paraphrases of classified
documents shall also require the consent of
the appropriate classifying authority unless
the agency making such extracts knows posi-
tively that they warrant a classification lower
than that of the document from which ex-
tracted, or that they are not classified,

(c) Material Officially Transferred. In the
case of material transferred by or pursuant to
statute or Executive order from one depart-
ment or agency to an other for the latter's use
and as part of its officlal files or property, as
distinguished from transfers merely for pur-
poses of storage, the receiving department or




May 5, 1972

agency shall be deemed to be the classifying
authority for all purposes under this order,
including declassification and downgrading.

(d) Material Not Officially Transferred.
‘When any department or agency has in its
possession any classified material which has
become five years old, and it appears (1) that
such material originated in an agency which
has since become defunct and whose files and
other property have not been officially trans-
ferred to another department or agency
within the meaning of subsection (c), above,
or (2) that It Is impossible for the possessing
department or agency to identify the origi-
nating agency, and (3) a review of the mate-
rial indicates that it should be downgraded
or declassified, the said possessing department
or agency shall have power to declassify or
downgrade such material, If it appears proba-
ble that another department or agency may
have a substantial interest in whether the
classification of any particular information
should be maintained, the possessing depart-
ment or agency shall not exercise the power
conferred upon it by this subsection, except
with the consent of the other department or
agency, until thirty days after it has notified
such other department or agency of the na-
ture of the material and of its intention to
declassify or downgrade the same. During
such thirty-day period the other department
or agency may, if it so desires, express its ob-
jections to declassifying or downgrading the
particular material, but the power to make
the ultimate decision shall reside in the pos-
sessing department or agency.

(e) Classified Telegrams. Such telegrams
shall not be referred to, extracted from,
paraphrased, downgraded, declassified, or
disseminated, except in accordance with
special regulations issued by the head of the
originating department or agency, Classified
telegrams transmitted over cryptographic
systems shall be handled in accordance with
the regulations of the transmitting depart-
ment or agency.

(f) Downgrading. If the recipient of classi-
filed material believes that it has been clas-
sified too highly, he may make a request to
the reviewing officlal who may downgrade
or declassify the material after obtaining the
consent of the appropriate classifying au-
thority.

(g) Upgrading. If the reciplent of unclas-
sified material believes that it should be
classified, or if the recipient of classified
material belleves that its classification is not
sufficiently protective, it shall be safeguarded
in accordance with the classification deemed
appropriate and a request made to the re-
viewing official, who may classify the mate-
rlal or upgrade the classification after ob-
taining the consent of the appropriate clas-
sifying authority.

(h) Notification of Change in Classifica-
tion. The reviewing official taking action to
declassify, downgrade, or upgrade classified
material shall notify all addressees to whom
the material was originally transmitted.

Bec. 5. Marking of Classified Material.
After a determination of the proper defense
classification to be assigned has been made
in accordance with the provisions of this
order, the classified material shall be marked
as follows:

(a) Bound Documents. The assigned de-
fense classification on bound documents,
such as book or pamphlets, the pages of
which are permanently and securely fastened
together, shall be conspicuously marked or
stamped on the outside of the fromnt cover,
on the title page, on the first page,
on the back page and on the outside of the
back cover. In each case the markings shall
be applied to the top and bottom of the
page or cover.

(b) Unbound Documents, The assigned
defense classification on wunbound docu-
ments, such as letters, memoranda, reports,
telegrams, and other similar documents, the
pages of which are not permanently and
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securely fastened together, shall be con-
spicuously marked or stamped at the top
and bottom of each page, in such manner
that the marking will be clearly visible when
the pages are clipped or stapled together.

(c¢) Charts, Maps, and Drawings. Classified
charts, maps, and drawings shall carry the
defense classification marking under the
legend, title block, or scale in such manner
that it will be reproduced on all copies made
therefrom. Such classification shall also be
marked at the top and bottom in each in-
stance.

(d) Photographs, Films and Recordings.
Classified photographs, films, and recordings,
and their containers, shall be conspicuously
and appropriately marked with the assigned
defense classification.

(e) Products or Substances. The assigned
defense classification shall be conspicuously
marked on classified products or substances,
if possible, and on their containers, if pos-
sible, or, if the article or container cannot be
marked, written notification of such classi-
fication shall be furnished to recipients of
such products or substances.

(f) Reproductions. All copies or reproduc-
tions of classified material shall be appro-
priately marked or stamped in the same man-
ner as the original thereof.

(g) Unclassified Material. Normally, un-
classified material shall not be marked or
stamped Unclassified unless it is essential to
convey to a recipient of such material that it
has been examined specifically with a view to
imposing a defense classification and has
been determined not to require such classi-
fication.

(h) Change or Removal of Classification.
Whenever classified material is declassified,
downgraded, or upgraded, the material shall
be marked or stamped in a prominent place
to reflect the change in classification, the
authority for the action, the date of action,
and the identity of the person or unit taking
the action. In addition, the old classification
marking shall be cancelled and the new clas-
sification (if any) substituted therefor. Auto-
matic change in classification shall be indi-
cated by the appropriate classifying authority
through marking or stamping in a promi-
nent place to reflect information specified in
subsection 4(a) hereof.

(1) Material Furnished Persons not in the
Ezecutive Branch of the Government. When
classified material affecting the national de-
fense is furnished authorized persons, in or
out of Federal service, other than those In
the executive branch, the following notation,
in addition to the assigned classification
marking, shall whenever practicable be placed
on the material, on its container, or on the
written notification of its assigned classifica-
tion:

“This material contains information affect-
ing the national defense of the United States
within the meaning of the espionage laws,
Title 18, U.S.C., Secs. 793 and 794, the trans-
mission or revelation of which in any man-
ner to an unauthorized person is prohibited
by law.”

Use of alternative marking concerning “Re-
stricted Data"” as defined by the Atomic
Energy Act is authorized when appropriate.

Sec. 6. Custody and Safekeeping. The pos-
session or use of classified defense informa-
tion or material shall be limited to locations
where facilities for secure storage or protec-
tion thereof are available by means of which
unauthorized persons are prevented from
gaining access thereto. Whenever such in-
formation or material is not under the per-
sonal supervision of its custodian, whether
during or outside of working hours, the fol-
lowing physical or mechanical means shall
be taken to protect it:

(a) Storage of Top Secret Material. Top
Secret defense material shall be protected in
storage by the most secure facilities possible,
Normally it will be stored in a safe or a safe-
type steel file container having a three-posi-
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tion, dial-type, combination lock, and being
of such weight, size, construction, or instal-
lation as to minimize the possibility of sur-
reptitious entry, physical theft, damage by
fire, or tampering. The head of a department
or agency may approve other storage facili-
ties for this material which offer comparable
or better protection, such as an alarmed area,
a vault, a secure vault-type room, or an area
under close surveillance of an armed guard.

(b) Secret and Confidential Material.
These categorles of defense material may be
stored in a manner authorized for Top Secret
material, or in metal file cabinets equipped
with steel lockbar and an approved three
combination dial-type padlock from which
the manufacturer's identification numbers
have been obliterated, or in comparably
secure facilitles approved by the head of
the department or agency.

(c) Other Classified Material. Heads ol
departments and agencies shall prescribe
such protective facilities as may be neces-
sary in their departments or agencies for
material originating under statutory pro-
visions requiring protection of certain in-
formation.

(d) Changes of Lock Combinations. Com-
binations on locks of safekeeping equip-
ment shall be changed, only by persons hav-
ing appropriate security clearance, when-
ever such equipment is placed In use after
procurement from the manufacturer or
other sources, whenever a person knowing
the combination is transferred from the of-
fice to which the equipment is assigned, or
whenever the combination has been sub-
jected to compromise, and at least once
every year. Enowledge of combinations
shall be limited to the minimum number
of persons necessary for operating purposes.
Records of combinations shall be classified
no lower than the highest category of classl-
fied defense material authorized for stor-
age in the safekeeping equipment concerned.

(e) Custodian’s Responsibilities. Custodi-
ans of classified defense material shall be re-
sponsible for providing the best possible pro-
tection and accountability for such material
at all times and particularly for security
locking classified material in approved safe-
keeping equipment whenever it is not in use
or under direct supervision of authorized em-
ployees. Custodians shall follow procedures
which insure that unauthorized persons do
not galn access to classified defense informa-
tion or material by sight or sound, and classi-
fied Information shall not be discussed with
or in the presence of unauthorized persons.

(f) Telephone Conversations. Defense in-
formation classified in the three categories
under the provisions of this order shall not
be revealed in telephone conversations, ex-
cept as may be authorized under section 8
hereof with respect to the transmission of
Secret and Confidential material over certain
military communications circuits.

(g) Loss or Subjection to Compromise. Any

n in the executive branch who has
knowledge of the loss or possible subjection
to compromise of classified defense informa-
tion shall promptly report the circumstances
to a designated official of his agency, and the
latter shall take appropriate action forth-
with, including advice to the originating de-
partment or agency.

Sec. 7. Accountability and Dissemination.
Knowledge or possession of classified defense
information shall be permitted only to per-
sons whose official duties require such access
in the interest of promoting national defense
and only if they have been determined to be
trustworthy. Proper control of dissemination
of classified defense information shall be
maintained at all times, including good ac-
countabllity records of classified defense in-
formation documents, and severe limitation
on the number of such documents originated
as well as the number of copies thereof re-
produced. The number of coples of classified
defense information documents shall be kept
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to a minimum to decrease the risk of com-
promise of the information contained in such
documents and the financial burden on the
Government in protecting such documents.
The following special rules shall be observed
in connection with accountability for and
dissemination of defense information or
material:

(a) Accountability Procedures. Heads of
departments and agencles shall prescribe
such accountability procedures as are nec-
essary to control effectively the dissemina-
tion of classified defense Information, with
particularly severe control on material classi-
fied Top Becret under this order. Top Secret
Control Officers shall be designated, as re-
quired, to receive, maintain accountability
registers of, and dispatch Top Secret material.

{b) Dissemination Outside the Executive
Branch. Classified defense information shall
not be disseminated outside the executive
branch except under conditions and through
channels authorized by the head of the dis-
seminating department or agency, even
though the person or agency to which dis-
semination of such information is proposed
to be made may have been solely or partly
responsible for its production.

(c) Information Originating in Another
Department or Agency. Except as otherwise
provided by section 102 of the Natlonal Se-
curity Act of July 26, 1947, c. 343, 61 Stat.
498, as amended, 50 U.S.C. sec. 403, classi-
fled defense information originating in an-
other department or agency shall not be dis-
seminated outside the receiving department
or agency without the consent of the origi-
nating department or agency. Documents
and material containing defense informa-
tion which are classified Top SBecret or Secret
shall not be reproduced without the con-
sent of the originating department or
agency.

Sec. 8.

Transmission. For transmission

outside of a department or agency, classified
defense material of the three categories orig-

Inated under the provisions of this order
shall be prepared and transmitted as fol-
lows:

(a) Preparation for Transmizsion. Such
material shall be enclosed in opaque inner
and outer covers. The inner cover shall be
a sealed wrapper or envelope plainly marked
with the assigned classification and address.
The outer cover shall be sealed and addressed
with no indication of the classification of
its contents. A receipt form shall be attached
to or enclosed in the inner cover, except
that Confidential material shall require a
recelpt only if the sender deems it necessary.
The receipt form shall identify the addressor,
addressee, and the document, but shall con-
tain no classified information. It shall be
signed by the proper reciplent and returned
to the sender.

(b) Transmitting Top Secret Material. The
transmission of Top Secret material shall
be effected preferably by direct contact of
officlals concerned, or, alternatively, by spe-
cifically designated personnel, by State De-
partment diplomatic pouch, by & messenger-
courier system especially created for that
purpose, or by electric means in encrypted
form; or in the case of information trans-
mitted by the Federal Bureau of Investiga-
tion, such means of transmission may be
used as are currently approved by the Direc-
tor, Federal Bureau of Investigation, unless
express reservation to the contrary is made
in exceptional cases by the originating
agency.

(c) Transmitiing Secret Material. Secret
material shall be transmitted within the con-
tinental United States by one of the means
established for Top Secret material, by an
authorized courler, by United States reg-
istered mail, or by protected commercial ex-
press, alr or surface. Secret material may be
transmitted outside the continental limits
of the United States by one of the means
established for Top Secret material, by com-
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manders or masters of vessels of United
States registry, or by United States Post
Office reglistered mail through Army, Navy,
or Alr Force postal facilities, provided that
the material does not at any time pass out
of United States Government control and
does not pass through a foreign postal sys-
tem. Secret material may, however, be trans-
mitted between United States Government
and/or Canadian Government installations in
continental United States, Canada, and Alas-
ka by United States and Canadian registered
mail with registered mall receipt. In an
emergency, Secret material may also be trans-
mitted over military communications cir-
cuits in accordance with regulations promul-
gated for such purpose by the Secretary of
Defense.

(d) Transmitting Confidential Material.
Confidential defense material shall be trans-
mitted within the United States by one of
the means established for higher classifica-
tions, by registered maill, or by express or
freight under such specific conditions as
may be prescribed by the head of the de-
partment or agency concerned, Out side the
continental United States, Confidential de-
fense material shall be transmitted in the
same manner as authorized for higher clas-
sifications.

(e) Within an Agency. Preparation of clas-
sified defense material for transmission, and
transmission of it, within a department or
agency shall be governed by regulations, ls-
sued by the head of the department or agen-
cy, insuring a degree of securlty equiva-
lent to that outlined above for transmis-
slon outside a department or agency.

Sec. 9. Disposal and Destruction. Docu-
mentary record material made or received
by a department or agency in connection
with transaction of public business and pre-
served as evidence of the organization, func-
tions, policies, operations, decisions, pro-
cedures or other activities of any department
or agency of the Government, or because of
the informational value of the data con-
tained therein, may be destroyed only in ac-
cordance with the act of July 7, 1963, c. 192,
57 Stat. 380, as amended, 44 U.S.C. 366-380.
Non-record classified material, consisting of
extra coples and duplicates including short-
hand notes, preliminary drafts, used carbon
paper, and other materials or similar tem-
porary nature, may be destroyed, under pro-
cedures established by the head of the de-
partment or agency which meet the follow-
ing requirements, as soon as it has served its
purpose:

(a) Methods of Destruction. Classified de-
fense material shall be destroyed by burn-
ing in the presence of an appropriate official
or by other methods authorized by the
head of an agency provided the resulting
destruction is equally complete.

(b) Records of Destruction. Appropriate
accountability records maintained in the de-
partment or agency shall reflect the destruc-
tion of classified defense material.

Sec. 10. Orientation and Inspection. To
promote the basic purposes of this order,
heads of those departments and agencies
originating or handling classified defense
information shall designate experienced
persons to coordinate and supervise the ac-
tivities applicable to their departments or
agenclies under this order. Persons so desig-
nated shall maintain active training and
orientation programs for employees con-
cerned with classified defense information
to impress each such employee with his in-
dividual responsibility for exercising wvigi-
lance and care in complying with the pro-
visions of this order. Such persons shall be
authorized on behalf of the heads of the
departments and agencles to establish ade-
guate and active inspection programs to the
end that the provislons of this order are
administered effectively.

Sec. 11. Interpretation of Regulations by
the Attorney General. The Attorney Gen-
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eral, upon request of the head of a depart-
ment or agency or his duly designated rep-
resentative, shall personally or through au-
thorized representatives of the Department
of Justice render an interpretation of these
regulations in connection with any prob-
lems arising out of their administration.

Sec. 12. Statutory Regquirements. Nothing
in this order shall be construed to authorize
the dissemination, handling or transmission
of classified information contrary to the pro-
visions of any statute.

BEc. 13. “Restricted Data” as Defined in
the Atomic Energy Act. Nothing in this or-
der shall supersede any requirements made
by or under the Atomic Energy Act of Au-
gust 1, 1946, as amended. “Restricted Data”
as defined by the sald act shall be handiled,
protected, classified, downgraded, and de-
classified in conformity with the provisions
of the Atomic Energy Act of 1946, as
amended, and the regulations of the Atomic
Energy Commission.

Sec. 14. Combat Operations. The provi-
sions of this order with regard to dissemina~-
tion, transmission, or safekeeping of classi-
fled defense information or material may
be so modified in connection with combat
or combat-related operations as the Secre-
tary of Defense may by regulations prescribe.

Sec. 15. Ezxceptional Cases. When, in an
exceptional case, a person or agency not
authorized to classify defense information
originates information which is believed to
require classification, such person or agency
shall protect that information in the man-
ner prescribed by this order for that cate-
gory of classified defense information into
which it is belleved to fall, and shall trans-
mit the information forthwith, under ap-
propriate safeguards, to the department,
agency, or person having both the authority
to classify information and a direct official
interest in the information (preferably, that
department, agency, or person to which the
information would be transmitted in the or-
dinary course of business), with a request
that such department, agency, or person
classify the information.

Sec. 16. Review to Insure That Informa-
tion is Not Improperly Withheld Hereunder.
The President shall designate a member of
his staff who shall recelve, consider, and
take action upon, suggestions or complaints
from non-Governmental sources relating to
the operation of this order.

Sec. 17. Review to Insure Safeguarding of
Classified Defense Information. The Na-
tional Becurity Council shall conduct & con-
tinuing review of the implementation of this
order to Insure that classified defense in-
formation is properly safeguarded, in con-
formity herewith.

Sec. 18. Review Within Departments and
Agencies. The head of each department and
agency shall designate a member or mem-
bers of his staff who shall conduct a con-
tinuing review of the implementation of this
order within the department or agency con-
cerned to insure that no information is with-
held hereunder which the people of the
United States have a right to know, and to
insure that classified defense Information
is properly safeguarded in conformity here-
with.

Sec. 19. Revocation of Executive Order No.
10290. Executive Order No. 10290 of Septem-
ber 24, 1051 1s revoked as of the effective date
of this order.

SEc. 20. Effective Date. This order shall be-
come effective on December 15, 1953.

DwicaTr D. EISENHOWER.

THE WHITE House, November 5, 1953.

The ACTING PRESIDENT pro tem-
pore. Is there objection to the present
consideration of the resolution?

Mr. GRIFFIN. Mr. President, I thought
I had objected. However, if I did not,
Inow object.

The ACTING PRESIDENT pro tem-
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pore. The resolution will go over under
the rule.
AMENDMENTS NOS. 1180, 1181, AND 1182

Mr. CRANSTON. Mr. President, I send
to the desk three amendments to the
resolution just submitted by the Senator
from New York and ask that they be
stated.

The ACTING PRESIDENT pro tem-
pore. The clerk will report the amend-
ments.

The second assistant legislative clerk
read as follows:

AMENDMENT No. 1180
Adding at the end thereof the following:

Such report shall also include recommenda-
tions to establish a continuing mechanism
in the Senate for disposition of the requests
for opinions which individual members or
groups thereof may make respecting the
applicability of procedures and guidelines
adopted by the Senate to govern the secrecy,
confidentiality and classification of such
documents.

AMENDMENT No. 1181

By adding at the end the following:

Such report shall also include recommen-
dations to establish a continuing mechanism
invocation of the doctrine or executive privi-
lege with respect to executive branch docu-
ments, recommendations with respect to the
extent to which the Congress is entitled to
such documents in pursuit of legislative pur-
poses when such documents are withheld,
and recommendations for the establishment
of appropriate congressional procedures to
obtain information in the possession and
control of the executive branch necessary for
such legislative purposes and as to appropri-
ate legislative and other recourse on the part
of the Senate in order to obtain such neces-
sary information.

AMENDMENT No. 1182

Adding at the end thereof the following:

Until such ad hoc select committee has
reported its findings and recommendations
to the Senate, said select committee shall
report its findings and recommendations to
the Senate on all questions relating to the
secrecy, confidentiality, and classification of
any specific Government document or doc-
uments submitted to said committee by
any Member or Members of the Senate, and
shall dispose of any such requests within 30
days of receipt thereof.

Mr. CRANSTON. Mr. President, for
the same reasons that cause the Senator
from New York to make no explanatory
remarks today concerning his resolution,
I shall make no explanatory remarks
concerning my amendments.

TRIBUTE TO THE WASHINGTON,
D.C.,POLICE DEPARTMENT

Mr. PROXMIRE. Mr. President, I rise
to pay tribute to the Washington, D.C.,
Police Department. We all know of the
tragic crime problem in this city, but few
of us fully realize what a tremendous
effort is being made to cope with it.

I suppose there are few more difficult
jobs these days than to reduce the inci-
dence of crime. Well, that is being done in
this city, in spite of the rising trend na-
tionally and in spite of the relentless
pressure of crime-generating social forces
in the District: poverty, drugs, miser-
able housing conditions, and deep racial
antagonisms and discrimination.

These forces are fundamental. If crime
is going to be reduced sharply and perma-
nently we must deal with them. Our
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efforts here in the Congress have been
far too feeble.

But the immediate day-by-day prob-
lem of dealing with crime in the Nation’s
Capital is being handled in an extraor-
dinarily skillful and determined way,
and I now speak with experience.

Within the last 6 months, I have been
the victim of two crimes, and in both
cases the response of the Washington
police was swift and efficient.

Six months ago, my home on Ordway
Street in Northwest Washington was bur-
glarized. It was obviously a professional
job, the burglar struck when no one was
at home. He wore gloves to conceal his
fingerprints. He left virtually no clues.
My home was one in a series of homes in
the area that had been burglarized.

The Washington police promptly came
to my home when I reported the bur-
glary, questioned my daughter and me
at length. I was impressed by their ef-
ficiency, but I estimated that there was
not a chance in a hundred that they
would catch the skilled professional
thief.

Within a few weeks, they apprehended
him. He confessed and was convicted
and sentenced.

Last night, I suffered the second crime.
I was walking within a block of my
home when two young men shoved me,
demanded my wallet and threatened to
blow my head off.

I retorted loudly and emphatically,
started yelling, and they left. I walked
home, reported the holdup to the police.
Within a very few minutes, police and
detectives arrived. They questioned me,
and within 15 minutes the so-called
tactical squad came with two suspects
who had been seen running from the
vicinity of the attempted holdup.

The tactical squad is something else.
They are right out of the “French Con-
nection.” They are dressed very infor-
mally. One would think them to be hip-
pies and not connected in any way with
§he police department. They were most
impressive. The suspects were not the
young men who had accosted me.

I mentioned two eye witnesses who
had seen the two men who had
threatened me and the police ques-
tioned the witnesses carefully and at
length. The police arranged for me and
the witnesses to see mug shots of the
suspects today.

The police acted with such courtesy,
thoroughness, and efficiency that I could
see why this city is one of the very few
that is enjoying a reduction in crime.

One serious weakness with this coun-
try—with our proper regard for ecivil
liberties and justice for anyone who is
accused—is that the police are frequent-
ly denounced, demeaned, or even cate-
gorized as somehow enemies of a free
and happy society.

Well, let me say, Mr. President, that
of all the forces working to make Wash-
ington a better and a happier and a
freer place to live—and there are many
good and fine people working for that
purpose—the Washington police in my
book rate right at the top.

We are very proud of our police de-
partments in Wisconsin. Milwaukee and
Madison and our other cities have in-
corruptible and dedicated officers doing
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a remarkable job holding down crime,
but I think they would agree that their
fellow officers here in the District of
Columbia are among the very best any-
where and they deserve the grateful
thanks they rarely, if ever, get.

Mr. President, I yield the floor and
I suggest the absence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The second assistant legislative clerk
proceeded to call the roll.

Mr. TUNNEY. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

REPORTS OF COMMITTEES

The following reports of committees
were submitted:

By Mr. PROXMIRE, from the Committee
on Appropriations, without amendment:

H.J. Res. 1174. A joint resolution making
an appropriation for special payments to in-
ternational financial institutions for the
fiscal year 1972, and for other purposes (Rept.
No. 92-781).

By Mr. ROBERT C. BYRD for Mr. Moss,
from the Committee on Interior and Insular
Affairs, with an amendment:

H.R. 13435. An act to increase the au-
thorization for appropriation for continuing
work in the Upper Colorado River Basin by
the Secretary of the Interior (Rept. No. 92—
782).

By Mr. SPONG, from the Committee on
Commerce, with amendments:

S. 1478. A bill to amend the Federal Haz-
ardous Substances Act, as amended, and
for other purposes (together with supple-
mental views) (Rept. No. 92-783).

REPORT ENTITLED “DEVELOP-
MENTS IN AGING: 1971 AND
JANUARY-MARCH 1972”—REPORT
OF A SPECIAL COMMITTEE
(REPT. NO. 92-784)

Mr. CHURCH, from the Special Com-
mittee on Aging, pursuant to Senate Res-
olution 27, 92d Congress, first session,
submitted a report entitled “Develop-
ments in Aging: 1971 and January-
March 1972,” which was ordered to be
printed.

EXECUTIVE REPORTS OF
COMMITTEES

As in executive session, the following
favorable reports of nominations were
submitted:

By Mr. STENNIS, from the Committee on
Armed Services:

Lt. Gen. Russell E. Dougherty,
(major general, Regular Air Force)
U.S. Air Force, to be assigned to a position
of importance and responsibility requiring
the rank of general, under the provisions of
section 8066, title 10, U.S.C.

By Mr. FULBRIGHT, from the Committee
on Foreign Relations:

Harald Bernard Malmgren, of the District
of Columbia, to be a Deputy Special Repre-
sentative for Trade Negotiations, with the
rank of Ambassador (ExX. Rept. No. 92-21).

Mr. FULBRIGHT. Mr. President, I
wish to report to the Senate the nomina-
tion of Mr. Harald B. Malmgren, from
the Committee on Foreign Relations. Mr.
Malmgren is to be a Deputy Special Rep-
resentative for Trade Negotiations with




16076

the rank of Ambassador. Having consid-
ered same, he is to be recommended to
be confirmed.

Over the years, the Committee on For-
eign Relations has become increasingly
concerned about the use of the title of
Ambassador for individuals serving in
positions not involving accreditation to
a foreign government.

In the committee’s view, the rank of
Ambassador should be reserved for the
representatives of our country to another
country—the sense in which the title of
Ambassador is used in the Constitution—
and not be used by negotiating personnel
within the bureaucracy. Excessive use of
the title of “Ambassador” tends to deni-
grate the role of the duly accredited
American representatives to each coun-
try and creates confusion as to who is
actually the official spokesman of the
United States Government.

The practice of granting the title of
“Ambassador” is particularly prevalent
among U.S. representatives in Europe—
to say nothing of the United Nations
Headquarters in New York where the
United States has no less than four in-
dividuals with the rank of Ambassador.
In Brussels, for example, counting the
Special Representative for Trade Nego-
tiations and his two Deputy Representa-
tives, the United States will have six
Ambassadors in residence. In Paris, when
the American representative to UNESCO
is present, there are four Ambassadors,
and in Geneva there are two.

Mr. President, it does seem to me that
this practice is becoming really an ab-
surdity. I do hope that the Senate will
give a little more consideration to the
question of maintaining some degree of
enforcement, degree, and significance to
the title of ambassador and to the func-
tions of real ambassadors accredited to
foreign nations.

In view of the foregoing, the Commit-
tee on Foreign Relations takes this op-
portunity to state that henceforth the
committee will be most reluctant to ap-
prove individuals given the title of “Am-
bassador,” unless that person has been
nominated by the President as the duly
accredited representative of the United
States Government to a foreign country
or to an international organization as
authorized by law.

The committee emphasizes that its ac-
tion is not to be construed as any reflec-
tion on the nomination of Mr. Harald
Malmgren, whose position was created by
an Executive order. On the contrary, Mr.
Malmgren appears to be well qualified
to act as a deputy to the President's
Special Representatives for Trade Nego-
tiations.

The ACTING PRESIDENT pro tem-
pore. Without objection, as in executive
session, the report will be received.

ADDITIONAL COSPONSORS OF BILLS
AND JOINT RESOLUTIONS
8. 738 (WITHDRAWAL)

Mr. PERCY. Mr. President, on May 1,
1972, my name was adced in error as
a cosponsor of S. 738, a bill to amend the
Immigration and Nationality Act with
respect to the waiver of certain grounds
for exclusion and deportation.
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I ask unanimous consent that I be
withdrawn as a cosponsor of S. 738.

The ACTING PRESIDENT pro tem-
pore (Mr. StEVENsoN). Without objec-
tion, it is so ordered.

8. 3278

At the request of Mr. DoLg, the Sena-
tor from Texas (Mr. BENTSEN) was
added as a cosponsor of S, 3276, a bill to
enable wheat producers, processors, and
end-product manufacturers of what
foods to work together to establish,
finance, and administer a coordinated
program of research, education, and pro-
motion to maintain and expand markets
for wheat and wheat products for use as
human foods within the United States.

5. 3410

At the request of Mr. ArLrorT, the Sen-
ator from Alaska (Mr. STEVENS) was
added as a cosponsor of S. 3410, a bill to
revise the special pay structure for the
military.

8. 3495

At the request of Mr. DoLE, the Sena-
tor from Tennessee (Mr. Brock) and the
Senator from Eentucky (Mr. Cook) were
added as cosponsors of S. 3495, a bill to
provide reimbursement of extraordinary
transportation expenses incurred by cer-
tain disabled individuals in the produc-
tion of their income.

NOTICE OF HEARING ON NOMINA-
TION BEFORE THE COMMITTEE
ON BANKING, HOUSING AND
URBAN AFFAIRS

Mr. ROBERT C. BYRD. Mr. President,
on behalf of the distinguished senior
Senator from Alabama, I ask unanimous
consent that a statement prepared by
him be printed in the Recorp at this
point.

The PRESIDING OFFICER. Without
objection, it is so ordered.

STATEMENT BY SENATOR SPARKMAN

Mr, President, I wish to announce that the
Committee on Banking, Housing and Urban
Affairs will hold a hearing on the nomination
of Jeffrey M. Bucher, of California, to be a
member of the Board of Governors of the
Federal Reserve System.

The hearing will be held on Friday, May 12,
1972, and will commence at 10 a.m. in room
5302, New Senate Office Building, Washing-
ton, D.C.

NOTICES OF HEARINGS

Mr. ROBERT C. BYRD. Mr. President,
on behalf of the distinguished senior
Senator from Alabama (Mr. SPARKMAN),
I ask unanimous consent that two state-
ments prepared by him be printed in the
REecorp at this point.

The PRESIDING OFFICER. Without
objection, it is so ordered.

STATEMENTS BY SENATOR SPARKMAN

Mr. President, I wish to announce that
the Committee on Banking, Housing and
Urban Affairs will hold a hearing on the bill,
8. 2987, to authorize the Secretary of the
Treasury to make grants to Eisenhower Col-
lege, Seneca Falls, N.Y., out of the proceeds
of the sale of minted proof dollar coins bear-
ing the likeness of the late President of the
United States, Dwight D. Eisenhower.

The hearing will be held on Friday, May 19,
1972, and will begin at 10 a.m. in room 5320,
New Senate Office Building, Washington, D.C
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Persons wishing to testify or to submit
written statements In connection with this
bill are requested to contact Mr. Dudley L.
O'Neal, Jr.,, Committee on Banking, Hous-
ing and Urban Affairs, room 5300, New Senate
Office Building, Washington, D.C. 20510;
telephone 225-7391.

Mr, President, I wish to announce that the
Committee on Banking, Housing and Urban
Affairs will hold hearings on the following
bills:

5.1015, to establish an Environmental
Financing Authority to assist in the financ-
ing of waste treatment of facilities;

S.1609, to establish a National Environ-
mental Bank, to authorize the issuance of
U.S. Environmental Savings Bonds, and to
establish an Environmental Trust Fund;

5.3001, to establish a Federal Financing
Bank, to provide for coordinated and more
efficlent financing of Federal and federally
assisted borrowings from the publie; and

8. 3215, to expand the market for municipal
securitles,

The hearings will be held on Monday, Tues-
day, Wednesday and Thursday, May 15, 16, 17
and 18, and will begin at 10 AM. each day
in Room 5302 New Senate Office Building.

Persons wishing to testify or to submit
written statements in connection with these
bills are requested to contact Mr. Dudley
L. O'Neal, Jr., Committee on Banking, Hous-
ing and Urban Affairs, Room 5300 New Senate
Office Bullding, Washington, D.C. 20510;
telephone 225-7391.

ANNOUNCEMENT OF PUBLIC HEAR-
INGS ON THE RIVER AND HARBOR
AND FLOOD CONTROL ACT OF 1972

Mr. ROBERT C. BYRD. Mr. President,
at the request of the distinguished Chair-
man of the Subcommittee on Flood Con-
trol, Rivers and Harbors, of the Commit-
tee on Public Works (Mr, Jorpanw of
North Carolina), I ask unanimous con-
sent that a statement relating to public
hearings on the 1972 river and harbor
bill, be printed at this place in the Rec-
ORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

STATEMENT OF SENATOR JORDAN

I wish to announce for the information of
the Senate and the public, that open hear-
ings have been scheduled by the Subcommit-
tee on Flood Control, Rivers and Harbors, of
which I am Chalrman, commencing at 10:00
a.m. on Friday, May 12, 1972. Hearings will
continue on May 15, 16, 17, 19, 22, 23, and 24.
Also, on June 7, 8, 9, 13, 14 and 15. All hear-
ings will begin at 10:00 a.m., and will be
held in Room 4200, New Senate Office Build-
ing.

On Friday, May 12, the Subcommittee will
be privileged to hear from the Chlef of En-
gineers, Lt. General Frederick J. Clarke, who
will review the civil works program. Members
of the Committee, the Congress, and the
public are urged to attend the opening ses-
sion to hear General Clarke on important wa-
ter resource matters facing the Corps of
Engineers and the Nation.

Other days scheduled by the Subcommit-
tee will be devoted to receiving the recom-
mendations of the Corps of Engineers on a
number of water resource projects and pollcy
matters. The views of Members of Congress,
State and Federal agencles, environmental
and water resource groups, and interested
and concerned individuals will also be heard
during the course of these hearings.

Any person or organization desiring to pre-
sent testimony or file a statement for the rec-
ord relating to proposed water resource proj-
ects or matters, should contact Mr. Joseph
F. Van Vladricken, Professional Staff Mem-
ber, telephone: area code 202-225-6176.




May 5, 1972

NOTICE CONCERNING NOMINATION
BEFORE THE COMMITTEE ON THE
JUDICIARY

Mr. ROBERT C. BYRD. Mr. President,
on behalf of the distinguished senior
Senator from Mississippi (Mr. EASTLAND),
the following nomination has been re-
ferred to and is now pending before the
Committee on the Judiciary:

Thomas A. Grace, Jr., of Louisiana,
to be U.S. marshal, middle district of
Louisiana, for the term of 4 years; new
position created by Public Law 92-208,
approved December 18, 1971.

On behalf of the Commitiee on the
Judiciary, notice is hereby given to all
persons interested in this nomination to
file with the committee, in writing, on or
before Friday, May 12, 1972 any rep-
resentations or objections they may wish
to present concerning the above nomi-
nation, with a further statement wheth-
er it is their intention to appear at any
hearing which may be scheduled.

ADDITIONAL STATEMENTS

DON'T TURN YOUR BACK ON THE
FLAG

Mr. HANSEN. Mr. President, Gen.
Daniel James is a very wise man.

One of the things he has said is:

The power of excellence is overwhelming.

Another thing he has said is:

Don’t ever, no matter what the provocation
or the invitation, turn your back on your
God or your country or that flag.

That, Mr. President, is what I believe,
and it is what a majority of our Ameri-
can citizens believe in, regardless of their
skin color.

The capital city of my State, Cheyenne,
has had a recent incident involving the
refusal of a few students at one of the
high schools to join in the pledge of al-
legiance.

James Flinchum, managing editor of
the Wyoming State Tribune, Cheyenne,
has commented on this editorially and
guoted General Daniel’s recent speech
to the National Association of Second-
ary School Principals.

The editorial—and General Daniel's
remarks—make such good sense that I
want to share them with the Senate. I
ask unanimous consent that the April
29, 1972, Wyoming State Tribune edito-
rial be printed in the RECORD.

There being no objection, the editorial
was ordered to be printed in the Recorbp,
as follows:

Don't TurN YOUR BACK ON THE FLAG

In connection with the flag incident at
Central High School here, in which seven
black students first were suspended, and
later a total of 121 students black and white
were excused from the pledge of allegiance
ceremonies at an Army Band concert, a local
reader has sent us some excerpts from a
speech by Daniel James to the National As-
soclation of Secondary School Princlpals at
Anaheim, Calif., on March 18.

James is a brigadier-general in the Air
Force currently assigned as deputy assistant
secretary of defense for public affairs.

He also is & black. While the remarks of
General James, a distinguished Air Force
combat leader in Vietnam, were directed to
black youth, we think they are particularly
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inspiring for all people of whatever age, color
or national origin.

Sald General James:

“My young life was filled with orders, ad-
vice and encouragement. I was told to elim-
inate one by one all the reasons some bigot
might say I was not capable of standing be-
slde him or deserving of equal opportunity.

“If he says you are dirty, make sure you
are clean. If he says you steal, make sure you
don't. If he says you are dumb, make sure
you learn. If he says you are scared, make
sure you are brave, my son.

“And if there ever comes a time to fight
for your country, don't you run away and
hide. And don't you ever, no matter what the
provocation or the invitation, turn your back
on your God or your country or that flag.

“Remember, they sald, you are not Afri-
can. You are an American and this is your
land. Many of those who will suggest you go
back to Africa cannot trace their ancestors
in this country as far back as you can trace
yours.

“This is your nation and don't you get so
busy practicing your right to dissent that
you forget your responsibility to contribute.
If she has ills you hold her hand until she
is well and then work for constructive change
within the system.

“Let your own contribution to the prob-
lems of your race be a by-product of your
achievement in your chosen field. You will
prosper in proportion to your contribution to
the Natlon.

“Remember that with the heritage of be-
ing an American goes the responsibility for
developing that heritage and passing it on
to your kids in better shape than you got it.

“Don’t stop to argue with the lgnoramus
on the street who calls you nigger. You don't
have time. Press on. Perform. Perform. Excel.
Excel.

“And when you drive back by in the
limousine of success, that ignoramus will
still be standing there on the corner wrapped
in his hate. The power of excellence is over-
whelming. It is always In demand and no-
body cares about its color.”

NOMINATION OF RICHARD G.
KLEINDIENST TO BE ATTORNEY
GENERAL

Mr, BEALL, Mr. President, the posi-
tion of Attorney General of the United
States has been filled by Richard G.
Kleindienst in an acting capacity for
many weeks. Although his nomination
had previously been approved by the
Judiciary Committee, Mr. Kleindienst
requested a reopening of the hearings
in order to remove any doubt as to the
propriety of his actions in the Antitrust
Division’s handling of the ITT merger
cases.

While the subsequent hearings turned
into a political circus, they have clearly
shown that Richard Kleindienst’s ac-
tions have been entirely proper, and as
a result the Judiciary Committee has
recommended that the Senate act fa-
vorably on his nomination to be Attorney
General of the United States.

Mr. President, the time has now come
for Members of the Senate to put this
matter behind us by proceeding to con-
firm the nomination of Mr. Kleindienst.
In his service as Deputy Attorney Gen-
eral of the United States, he has dem-
onstrated the ability, character, and ca-
pacity to be Attorney General of the
United States. Even those who differ
with him philosophically have found no
basis for questioning his legal ability or
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the fairness with which he has carried
out the responsibilities of his office.

Mr. President, Richard G. Kleindienst
possesses the attributes necessary to be
a fine Attorney General. To delay his
nomination further would be an injus-
tice to the nominee and to the Depart-
ment which he will head. I intend to vote
in favor of his nomination, and I hope
that the Senate will proceed to consider
this matter as soon as possible.

NATIONAL ARBOR DAY

Mr. WILLIAMS. Mr. President, I am
greatly pleased that Friday, April 28,
1972, was observed as National Arbor
Day. For Friday was the 100th anniver-
sary of the first observance of Arbor Day,
held in the State of Nebraska.

In 1872, because of a great shortage
of trees in Nebraska, J. Sterling Morton,
the founder of Arbor Day, initiated a
Statewide tree-planting contest, calling
for each citizen to plant as many trees
as possible in 1 day. Mr. Morton'’s
program was so successful that many
other States soon adopted this activity.
As a result, thousands of trees were
planted by various groups throughout the
country.

The observance of Arbor Day 100 years
ago was a positive step toward improving
and preserving our ecology. I believe that
this work is well summed up in an ar-
ticle entitled “Arbor Day—The First 100
Years,” written by Mr. Harry Banker, of
West Orange, N.J. Mr. Banker referred
to this observance as “probably the
granddaddy of our country's conserva-
tion movements.”

But even the most determined efforts
of those early environmentalists were
little match for the inexorable march of
what we often refer to as progress.

Borrowing again from Mr. Banker's
article, I would like to emphasize the
value of our trees.

Every person on this earth needs 78
trees to absorb the carbon dioxide we
exhale, and to produce the oxygen we
inhale.

Approximately 20 trees are required to
offset the effect of the average commuter
who drives his car to work.

More than 100,000 trees are needed to
cancel the atmospheric pollution of one
commercial jetliner traveling round-
trip between New York and Los Angeles.

But, despite this obvious need, we in
this country, have steadily reduced our
green space. Astoundingly, we pave over
some 1 million acres of greenery every
Year.

For this reason, the observance of Na-
tional Arbor Day is of significant impor-
tance and should be appropriately ac-
knowledgzed by all those dedicated to pre-
serving our natural resources and in pro-
tecting our trees and forests.

Mr. President, on Friday the Interna-
tional Shade Tree Conference com-
memorated the 100th anniversary of Ar-
bor Day by planting a tree on the
grounds of the Capitol. I had the honor
of accepting this tree on behalf of the
President and the Members of Congress.
It was, indeed, my privilege to offer my
contribution to National Arbor Day.
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RUMANIA'S DAY OF INDEPENDENCE

Mr. PROXMIRE. Mr. President, the
10th of May has long been a day of proud
celebration for the people of Rumania.

On May 10, 1866, Charles, Prince of
Hohenzollern-Sigmaringen and scion of
the southern and Catholic branch of the
Prussian royal family, was proclaimed
the Prince of Rumania in Bucharest.
This momentous occasion ended years of
internal rivalry and strife and finally
brought political tranquility to the Ru-
manian State.

On May 10, 1877, 11 years later, the
Princiality of Rumania, in alliance with
Russia, defeated the Turkish Sultan dur-
ing the Russo-Turkish War and pro-
claimed her independence from the old
Ottoman Empire. This was perhaps the
greatest moment in Rumanian history,
for as a result of the Congress of Berlin
the following year, the nations of Eu-
rope acknowledged the existence of a free
and independent Principality of Ru-
mania.

Four years later, on May 10, 1881, the
Principality was elevated to the Kingdom
of Rumania when Charles I was crowned
King. From that point forward, Ru-
mania became a factor in the ever deli-
cate European balance of power, and her
prosperity grew rapidly over the next six
decades.

This has been the history and great
achievement of Rumania, and the 10th
of May has symbolized these moments of
progress and victory. Today, however, the
10th of May receives no official recogni-
tion or celebration within the Commu-
nist-run nation of Rumania, and those
who cherish freedom must restrain their
joy. Freedom is stifled in this country,
now behind the Iron Curtain.

Yet those of us fortunate enough to
live in the free world can recall the days
of Rumania’s independence. In our
hearts we celebrate the spirit of that in-
dependence.

PROLIFERATION OF GENERALS IN
THE ARMED SERVICES

Mr. GOLDWATER. Mr. President, it
seems that we have heard so many com-
plaints about the so-called military in-
dustrial complex, the Department of
Defense, and the man in uniform that
many Senators have completely lost their
perspective on some vital military ques-
tions.

For example, it has been the belief for
some years now that the defense estab-
lishment of the United States was top-
heavy in its number of generals and ad-
mirals. Even this year, in a report on
the 1972 defense appropriations bill, the
House Committee on Appropriations crit-
icized what it called the “proliferation of
generals and colonels in the armed serv-
ices.” It pointed out that the United
States had 190 more generals and ad-
mirals today than it had at the height of
the Korean war, and it then directed the
Secretary of Defense to review the of-
ficer requirements of each of the services.

Mr. President, it is perhaps significant
that it took an outside organization, the
Army and Navy Journal, Inc., to conduct
a study showing that the United States
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is—to use the Journal’s exact wording—
“badly out-generaled by its NATO allies
and other foreign nations.” Their study
showed that the United States has 54
generals and admirals for every 100,000
active duty servicemen. By comparison,
the Army and Navy Journal’s report
showed little Denmark had 55 top rank-
ing officers per 100,000 servicemen; the
Philippines 65, France 74, Spain 107,
Greece 108, Canada 128, South Africa
145, the United Kingdom 186, Austria
188, Finland 237, Sweden 373.

Mr. President, because of the impor-
tant light this article of the Army and
Navy Journal sheds on an important
aspect of our defense system, I ask unani-
mous consent that it be printed in the
RECORD.

There being no objection, the article
was ordered to be printed in the Recorp,
as follows:

U.S. GENERALS ARE BADLY OUTNUMBEERED

The United States is badly out-generaled
by its NATO allies and other foreign nations.
The *“‘general/admiral gap” shows up vividly
in a Journal survey just completed.

For years, some members of Congress have
made headlines carping about the “prolifera-
tion"” of generals and admirals in our armed
services. But a Journal survey of military
rank structure world-wide shows that Amer-
fcan generals and admirals are badly out-
outnumbered—two-and-a-half to one, on the
average, among fourteen countries which
provided enough data for a meaningful com-
parison of flag and general officers as a per-
cent of active duty strengths.

For every 100,000 Servicemen on active
duty, the U.S. has 54 generals and admirals:
Sweden, by comparison, has 373—almost sev-
en times as many. Finland out-stars us by
over four-to-one. Great Britain and Austria
have close to 34 times the U.S. average, Can-
ada and South Africa outnumber us 25 -to-
one, Greece and Spain two-to-one. Even
Denmark out-stars the U.S. top brass, if
only by two percent. Only one of all the na-
tions surveyed, West Germany, shows fewer
generals and flag officers per 100,000 Service-
men than the United States—47 for the Fed-
eral Republic of Germany, about 87 percent
of the U.S. figure, 54.

Incidentally, the high ratio of generals to
Servicemen obviously doesn’t breed wars.
Sweden, which has the most generals in re-
lation to the size of its armed forces, has
not been involved in a major war since 1814,
At that time, a former French Marshal who
was also Crown Prince, Marshal Bernadotte,
led the Swedish forces to victory against
Napoleon and Denmark, and later became
King Charles Johann XIV,

An earlier Journal survey showed that
what Congress refers to as the “proliferation
of top ranking officers” is small potatoes by
at least one other significant criterla, the
U.8. Civil Service structure. Civil Service
executive sultes are manned by more than
four times &s many ‘“‘supergrades”—GS-16s,
-17s, and -18s equivalent to general and
flag rank—as are military headquarters (Au-
gust Journal, “Stars vs. Supergrades: Who's
Ahead?”). At a time late In 1970 when mili-
tary strength totaled 11% more than Civil
Service ranks (2.87 vs. 2.57-million), there
were 5,686 GS-16s, —17s, and -18s on the
U.S. payroll, compared with only 1,330 gen-
erals and flag officers,

The Civil Service figure excluded 543
scientific and technical experts in the De-
partment of Defense alone who are paid
equivalent supergrade salarles by special acts
of Congress, as well as 40 Presidential ap-
pointees in the $36,000-t0-$60,000 bracket.
Chief of Nawval Operations Admiral Elmo
Zumwalt made note of this point while
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testifying before the House Defense Appro-
priations Subcommittee on the “prolifera-
tion of top ranking officers” early in Febru-
ary.

The Journa] survey of general officer versus
active duty strengths was maliled to seventy
forelgn countries beginning last December.
About half of the nations replied, but many
of them with data too sparse to permit a
meaningful comparison. The Soviet Union
refused to provide any data, as did other
Warsaw Pact countries.

Italy also declined to respond. A recent
story in the Philadelphia Inquirer, however,
sald that Italy has more generals and ad-
mirals than all of Latin America (with under
1,000) and Africa (about 200) combined. Ac-
cording to the Inquirer, the Itallan Army has
“roughly 1,200 generals to command 295,000
troops and 76,000 carabinier! (national police
under military command). This Is one gen-
eral per 309 men. In the Italian Navy, there
are more admirals (number not given) than
ships, submarines, and all other sea craft
combined. The Air Force has 228 generals and
425 planes.”

Spain, in contrast, was anxzious to set the
record straight. Data provided to The Journal
show 310 general and flag officers agalnst a
total active duty strength of 289,098, or one
“general” for every 933 Servicemen. This is
about one-fourth the figure quoted by the
Chicago Tribune late last year in an article
which claimed that “Spaln has more than
1,200 generals and admirals, about as large
a group as the country’s college professors.”

Norway provided detailed active duty
strengths, but said “General and flag officers:
at present no avallable figures free to the
public.” Israel declined as well: “We are
S0ITYy We cannot answer your other questions
because of disclosure policy.”

OXFAM AMERICA

Mr. ALLOTT. Mr. President, I have
recently received an impressive packet of
information entitled “Anatomy of Oxfam
America.” This packet was sent to me by
Oxfam America, Inc., our branch of the
distinguished Oxford Famine Relief
Committee of the United Kingdom.

Oxfam America is operating in the tra-
dition of the parent organization, which
was founded in 1942 to help World War
II refugees. The principal current con-
cern of Oxfam America is called “Oxfam
Recognizes Bangladesh.” The purpose of
this campaign is to supplement the $6.5
million in cash and kind already raised
for Bangladesh by Oxfam organizations
around the world.

The campaign, which enjoys wide-
spread support, especially among young
Americans, is sure to be a success and a
credit to all those who support it. I
commend Oxfam America for its noble
work in bringing idealism to bear on the
miseries of mankind.

DEATH OF WILLIAM MAHER, FOR-
MER ASSISTANT SERGEANT AT
ARMS

Mr. JACKSON. Mr.

President, my
longtime friend Bill Maher, who served
the Senate for 15 years as an Assistant
Sergeant at Arms, passed away on April
29, 1972,

Bill and I shared the same hometown,
Everett, Wash. He was born in New

Castle, New Brunswick, but lived in
Everett almost all his adult life. He was
for many years active in the labor move-
ment, serving as a vice president of the
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Washington State American Federation
of Labor. He also contributed his time
and talents to Democratic Party affairs
and public service in his hometown.

When Bill reached 65, he was not ready
to retire, so he came to Washington, D.C.,
to serve the Senate until his retirement
in 1970 at the age of 81. _

Bill Maher was a good friend and help-
ful colleague who will be missed by all
who knew him during his long and active
life.

EMPLOYMENT AT KITTERY-PORTS-
MOUTH NAVAL SHIPYARD

Mrs. SMITH. Mr. President, yesterday
my office received a letter from the ex-
ecutive director of the Maine Republican
State Committee in which he reported
rumors in Maine that “massive layoffs are
due in the fall” at the Kittery-Ports-
mouth Naval Shipyard and asked my of-
fice to investigate the matter.

Inquiry was then made immediately to
the Department of the Navy as to
whether there was any truth in such
rumors. A check was made by the Navy
Department and on oral report was made
in which an unequivocal refutation of
such rumors was made. The Navy stated
that there was absolutely no basis for
such rumors and that no layoffs were
planned or scheduled in the fall or at any
future time.

It was only a week ago on April 27,
1972, that I disclosed the letter of the
Secretary of the Navy of April 21, 1972,
to me, stating that the current schedule
being developed at the Kittery-Ports-
mouth Naval Shipyard will provide a
stable workload for the shipyard
throughout fiscal year 1973.

One can only wonder in the face of
these assurances where and how these
rumors start and circulate and the degree
of responsibility of those who do start
and circulate them. As in most cases, in
this case they remain anonymous. Per-
haps the explanation is that this is the
political eampaign season when moti-
vated rumors run riot.

NOMINATION OF RICHARD G.
KLEINDIENST TO BE ATTORNEY
GENERAL

Mr. BENNETT. Mr. President, the
Committee on the Judiciary has voted for
the second time to report favorably to the
Senate the nomination of Richard G.
Kleindienst, and the committee report
confirms the intentions of the majority
of the committee members.

Now that the final actions have been
taken by the committee, I urge the Sen-
ate to begin promptly its consideration
of the nominee for Attorney General. The
nomination has been pending long
enough; the Senate should get on with its
business.

There have been repeated threats by
those who do not agree with the decision
of the Judiciary Committee to lead a pro-
tracted floor fight to defeat the nomina-
tion, or return it to committee for further
hearings. I find it difficult, if not impos-
sible, to see what good can come from
such tactics. The Judiciary Commitiee
has conducted extensive hearings on the
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nomination, and nothing which came out
in the hearings demonstrated that the
nominee had behaved dishonestly or dis-
honorably in connection with the out-of-
court settlements in the three ITT anti-
trust suits, There may be some questions
about the testimony of other witnesses
which some Members of this body may
wish to pursue, but as the majority of the
committee has indicated, there is no evi-
dence of any wrongdoing on Mr. Klein-
dienst’s part. If there are those who are
not satisfied with the committee’s action
regarding the entire ITT affair and all of
the testimony which was given by the
various witnesses, then, perhaps, they
may wish to pursue the investigation of
ITT. However, the nomination of Mr.
Kleindienst should not be held hostage to
their desires to make political mileage out
of the ITT case now that the Judiciary
Committee has reported the nomination
favorably.

The Constitution gives the Senate a
voice in Presidential appointments by de-
claring that:

The President shall nominate and by and
with the Advice and Consent of the Senate,
shall appoint.

The time has come for the Senate to
act on this nomination. Those who wish
to make a political sideshow out of the
remnants of the ITT case should pursue
their activities in a forum removed from
the consideration of this nomination.

THE GENOCIDE CONVENTION:
AMERICA’S SILENCE ON HUMAN
RIGHTS

Mr. PROXMIRE., Mr. President, re-
cently the Minneapolis Tribune printed
an excellent article by Morris B. Abram,
former United States representative to
the United Nations Commission on Hu-
man Rights. As a distinguished civil
libertarian, scholar and educator, Mr.
Abram has perceptively described Amer-
ica’s changing attitude toward violence
and oppression in the world community.
While once the United States unhesitant-
Iy upheld the rights of all men to life and
liberty, now our voice for peace and
freedom has grown nearly inaudible.

Mr. Abram’s piece notes that the time
has come for America to reaffirm her
commitment to humanitarian principles
and to stand by those international
treaties which serve to protect those basic
rights. One of those treaties which the
U.S. Government should immediately en-
dorse is the International Treaty for the
Prevention and Punishment of Genocide.
Mr. President, I ask unanimous consent
that the article be printed in the Recorb.

There being no objection, the article
was ordered to be printed in the Recorbp,
as follows:

[From the Minneapolis Tribune, Jan. 4, 1972]
AMERICA'S MUTE CONSCIENCE
(By Morris B. Abram)

New Yorx.—The outfrages perpetrated in
South Asia should be seen in the perspective
of other horrors of this century and the
fallure of a succession of American presi-
dents even to raise an official volce In pro-
test.

As the 18th century was one of enlighten-
ment and the 19th one of industrial forma-
tion, the 20th may all too appropriately be
characterized as the century of massacre.
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Beginning with the pogroms in Russia
and the genocide of the Armenians, the cen-
tury has witnessed the killings and deporta-
tions of World War I, the Stalin ravages of
the Kulaks, the Japanese pillage of China
and the unparalled massacres by Hitler.

Post-World War II history has been but
little better. The British retirement from
India was the occasion for slaughter. The
Indonesian revolution in the 1960s was
accompanied by at least a half-million deaths
inflicted by the most unspeakable means.

Less than three years ago, the Ibos were
decimated by sword. gun and noose. Now,
again, the Indian subcontinent is wracked
with death, and American policy has sue-
ceeded in alienating all sides. Nor can we find
solace In a position which, however lonely,
is at least moral.

There was a time when America’s voice was
heard, loud and clear, in the name of hu-
manity and against tyranny. In 1851, an
American man-of-war rescued Kossuth, a
Hungarian freedom fighter, and the American
people gave him a tumultuous reception
when he visited this country.

Post-World War II history has been but lit-
tle better. The British retirement from In-
dia was the occaslon for slaughter. The In-
donesian revolution In the 1960s was ac-
companied by at least a half-million deaths

But the voice of our conscience has now
too long been mute. Not once did we express
our horror and disgust at the slaughter in
Indonesia in any world forum. Nor have we
raised a peep against the barbarities of our
junta allies in Greece.

Quite the contrary; when a subcommission
of the United Nations Commission on Hu-
man Rights asked in 1968 merely for a study
of “some particularly glaring examples of

. consistent patterns of viclation of hu-
man rights” in Greece and Haiti, I, as the
then U.S. representative to the commission,
was required to withdraw even a mild res-
olution to look into the matter because of
heavy pressure from our NATO ally.

America pays lip service to the principles
of human rights set forth in the Charter
and in innumerable United Nations declara-
tions and covenants. But like others, we
have grown accustomed to reining in our im-
pulses where a narrow self-interest seems to

dictate another course.

The executive has grown so callous that
it was left for the House of Representatives,
first through its Foreign Affairs Committee
and then by House vote, to take the lead in
proposing to deny military aid to the des-
potic governments of Pakistan and Greece.

While the Presldent has authorized emer-
gency relief for the Bengall victims, this
frugal Care package will not stop the terror
‘t::' make clear our moral position on the mat-

P

No state can lead in the development of
human rights until it puts principle above
expediency and is willing to have the stand-
ard applied to its own conduct. It is time
that the United States makes internatlonal
human rights a priority of foreign-policy con-
sideration; that we announce that we shall
call all shots as we see them against friend
and foe alike.

Such a policy could not mean that we
scrap alliances. An honest adherence to the
spirit of our democratic heritage mandates
an uncompromising respect for freedom and
human life. When our friends commit gross
violations of human rights, we must do the
unusual of condemning and marshaling
world opinion agalnst these acts. And we
should invite every other state to do the same
when we are at fault.

In the United Nations particularly, we
must resist the temptation to tallor our at-
titudes toward human rights in other na-
tions to conform with forelgn policy toward
those nations. For as we exempt our sallles
and satellites and limit criticism to our foes,
as we now do, we can hardly object when
others follow our bad example.
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What I propose would be new in recent
history, but will help refurbish a badly
tarnished American image. It might even
make more practical sense than the current
mispractice of realpolitik.

CHANCELLOR BRANDT'S
OSTPOLITIK

Mr. CURTIS. Mr. President, Secretary
of State Rogers will be in West Germany
this weekend on the first stop of his
overseas trip.

I well realize that it is not the Secre-
tary's intention, nor that of the admin-
istration, that this visit should in any
way be taken as expressing official or
even tacit support of either side in the
current West German government crisis.
Nevertheless, it has come to my atten-
tion that, whether intended or not, the
Secretary's visit is being construed as an
expression of support for the Brandt
government.

It is only natural that Chancellor
Brandt, now that his coalition govern-
ment is on the verge of collapse, would
take every opportunity to wrap his pol-
icies in the cloak of U.S. support and to
assure, for that purpose, that the Sec-
retary’s visit is so construed.

For this reason, I think it should be
made absolutely clear that the United
States is not taking sides in this inter-
nal crisis. For myself, I have grave reser-
vations regarding Chancellor Brandt’s
Ostpolitik. I know that many of my col-
leagues share those reservations.

At a time when the Soviet Union is
being severely criticized for meddling in
internal German affairs and attempting
to force ratification of the Moscow and
Warsaw treaties by threats of renewed
Cold War, we in this country should cer-
tainly be most circumspect about doing
anything which could be construed as
meddling on our part. Much of the criti-
cism of the actions of the Soviets in this
matter has come from the United States,
and what is sauce for the goose is sauce
for the gander.

LAMAR, COLO., DUDES AND DAMES

Mr. ALLOTT. Mr. President, it is re-
freshing these days to read of wholesome
youth activities, and I would like to call
the attention of the Senate to an orga-
nization in my hometown of Lamar,
Colo., known as the Lamar Dudes and
Dames. This cooperative square dance
group of young people from 5 to 18 years
of age has been cited for controlling
juvenile delinquency and for contribut-
ing more than $12,000 to the fight against
polio and other diseases.

Mrs. J. B. Spencer started the Dudes
and Dames 21 years ago with a group of
10 youngsters. The demand for member-
ship grew in fantastic numbers, and to-
day there are 600 children from Lamar
and from surrounding communities. Mrs.
Spencer is still the director with the help
of her husband, John. No child is refused
membership because of lack of talent or
coordination. The Spencers feel that
those who are not so talented as others
may need the training more than those
who do have the talent. The Dudes and
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Dames have been featured in Look
magazine and on national television. So
that the Senate may know more of this
unusual group, I ask unanimous consent
to have printed in the REcorp a recent
article about the group, published in the
Lamar Tri-State Daily News.

There being no objection, the article
was ordered to be printed in the Recorbp,
as follows:

[From the Lamar (Colo.) Tri-State Daily
News, Apr. 28, 1972]

GoNE, FoR THIS YEAR, BUT NEVER FORGOTTEN—
THE LAMAR DUDES AND DAMES

Lamar, Colo.,, a town of approximately
8,000 population, claims (and so far the claim
has gone undisputed) to have more children
(per capita) participating in a recreational
square dance program than any other town
or city in the nation.

This recreational organization embracing
youngsters 5 to 18 years of age is known as
the “Lamar Dudes and Dames.” Originated
in 1949 with 10 members, the group has grown
to 600 members and avallable meeting time
and space has forced the sponsors and direc-
tor to limit membership to the 600. There is
always a walting list of youngsters anxious
to belong.

Contrary to the experiences related by
many leaders in other areas where youth
groups formed, flourished for a short time
and died an early death, the Lamar group
has never experienced a lag in interest. Their
only problem has been to find enocugh meet-
ing time to include all who wish to join.

Any child in Lamar is eligible to belong—
there are no tryouts. Instead, each child is
encouraged to develop his own best level of
dancing,

The ‘““Cloggers,” a nationally known faction
of the organization, are all high school stu-
dents and are much in demand for entertain-
ing. Having traveled over most of the United
States, this group is known for a very fast
clog step which is done as they execute the
Intricate square dance figures, usually doing
their own choreography. The exuberance of
these youthful dancers and the unique and
fast moving routines seem to delight au-
diences, wherever they appear.

Included in their major appearances was
the World's Falr, Seattle, Wash., Ted Mack
Original Amateur Hour on CBS TV, the Red
Rocks Theater near Denver, Colo., and Colo-
rado State Fair daily for the past 12 years,
also eight National Square Dance Conven-
tions including Oklahoma City, San Diego,
St. Louls, Denver, Des Moines, Detroit, Miami,
Beach and St. Paul, Long Beach, Indianap-
olis, Philadelphia, Louisville, and New Or-
leans.

The organization in 1858 received a special
citation from Gov. Stephen McNichols of
Colorado for their part in helping to control
juvenile delinquency. By providing whole-
some recreation for the young people of the
community and for the money they have
ralsed and contributed to fight polio, cancer
and other diseases. In the past 12 years this
amount is $12,000.

Each year the entire 600 dancers present
a revue of many types of dancing in a varied
program which draws an audience from sev-
eral states. It is presented two nights in order
to accommodate the people who wish to at-
tend.

Look Magazine representatives photo-
graphed the entire group in action and in-
cluded this unigque program as one of the
reasons for naming Lamar, Colo.,, as “All
American City"” in 1960.

ORGANIZATION

Each set has a “set mother” who works all
year for her group. She attends classes when
her set meets, calls meetings of the eight
mothers concerned to plan the costuming for
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the revue and, in other words, she acts as
committee chairman behind the set,
ORDEE OF PROMENADE

First is the third grade, then second, then
first grade set. Next in line are the fourth,
fifth, and sixth grade; and the third group
is made up of seventh, elighth and ninth
grade students who come on under black-
light, a spectacular entrance.

New kindergarten and first grade dancers
come next and the applause is always
tremendous because this is called the Hokey
Pokey group.

Blacklight comes on for the sophomores
and the magic of the dancers is made a little
more elusive,

Then to the music of “What Can I Do for
My Country"” come the juniors and seniors,
strutting out, then doing a most fantastic
clog, fast-paced, perfectly timed, beautiful-
1y choreographed,

Leaders of this promenade are George
Baker and Gary Peyton. Following the en-
trance of all 600 dancers, Gary Peyton leads
the audience and dancers in the Pledge of
Allegiance,

Specials include dogs and a dog act, com-
plete with trainers; elephants and donkeys
as well as runners; the special number
“Everything is Beautiful,” done by 16 junior
and senior girls from Wiley and Lamar: 12
first, second and third graders who danced
to the call of Mrs. Spencer; ballroom danc-
ing—which includes those in first grade and
on up; and separate and tandem sets.

Of course it was a sell-out. Even Tuesday,
April 25, when everything in Nature seemed
to let loose in the wide and deep area from
which these dancers came, they came—all ex-
cept two, who had called in sick. And the
audience was there both nights—just a bit
late Tuesday but just as anxious to attend
and to enjoy this once-a-year extravaganza.

J. EDGAR HOOVER

Mr. WILLIAMS. Mr. President, I join
Senators in expressing my sorrow over
the death of FBI Director J. Edgar
Hoover, I was, indeed, saddened to learn
that this vigorous man, as active as ever
at the age of 77 years, had died.

While many people in our country
often disagreed sharply with some of Mr.
Hoover’s activities and opinions, I be-
lieve most Americans had great respect
for him. Certainly our Nation owes him
its gratitude for the lifetime of devoted
service he gave to this country.

Next Wednesday, Mr. Hoover would
have marked his 48th anniversary as Di-
rector of the FBI. When he became Di-
rector in 1924, the FBI was an agency
with several hundred employees and a
poor reputation; at the time of his death
he had built it into a vast and highly
respected crime fighting network with
more than 19,000 employees, including
8,500 agents.

It was Mr. Hoover’s hand that guided
the FBI as it grew from a fledgling opera-
tion into one of the world’s most effective
law enforcemen?t agencies. He made sure
that it was a thoroughly professional or-
ganization, entirely competent to enforce
our Federal laws and to guard against
subversive activities whether they were
contemplated by Nazi saboteurs during
World War II, by Communist agents in
the 1950’s, or by homegrown extremists
of either the left or the right.

Whether one was a constant admirer
of Mr. Hoover’s or not, it can safely be
sald that the United States is more se-
cure, and all of our citizens are better
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protected from criminal elements, be-
cause of his dedicated leadership as Di-
rector of the FBI; for this, we must say
a sincere thank you, and mowmn his
passing.

THE VIETNAM WAR AND THE SALT
TALKS

Mr. COOPER. Mr. President, I have
today urged the President to take no
action that would adversely affect the
expected favorable outcome of the SALT
talks.

Today there was a speculation report
that the SALT talks might break down
because of the Vietnam war. I do not
believe this will occur.

The military situation in Vietnam is
in a state of crisis, and it is evident that
the forces of South Vietnam will be
under severe attack for sometime. I am
confident that President Nixon will
carry out his constitutional responsibil-
ity to protect U.S. forces from imminent
danger as he continues to withdraw U.S.
forces from Vietnam, and I support him.

The President has stated that he is
going to Moscow at the end of this month
to meet with leaders of the Soviet Union
to conclude the first stage of the SALT
talks. It is expected that a treaty to
limit ABM's to a very low level will be
signed at that time, and an agreement
to limit further deployments of offensive
weapons will be entered into. The SALT
talks are the most important undertak-
ings that the United States is now en-
gaged in throughout the world. Noth-
ing—the Vietnam war, or any other criti-
cal situation—should be permitted to
adversely affect the expected agreement.

It will be the greatest act of courage
and statesmanship, in this time of crisis,
if the President and the leaders of the
Soviet Union remain firm in their effort
to limit the dangerous nuclear arma-
ments race.

I have confidence that the President
will continue his efforts to reach agree-
ment. I am sure that he will have the sup-
ports of Congress and the country in
bringing the SALT talks to a successful
conclusion in Moscow at the end of this
month.

JUST LET US RUN THINGS

Mr. WILLIAMS. Mr. President, we all
recall the crises in the securities industry
in 1969 and 1970, which led to the enact-
ment of the Securities Investor Protec-
tection Act and to the 2-year study
of the industry now being conducted by
the Securities Subcommittee of the Com-
mittee on Banking, Housing and Urban
Affairs.

Another result of those crises was a
demand for the strengthening of the
Securities and Exchange Commission’s
oversight and enforcement responsibili-
ties with regard to the operation of the
self-regulatory organizations in the in-
dustry, including the New York Stock
Exchange.

Until recently, the SEC itself seemed
ready to press for greater authority in
this area. However, there are now begin-
ning to be expressions of concern in

many quarters as to whether the SEC
is seriously interested in obtaining or
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exercising this additional authority, and
whether it is taking a truly independent
view of what rules will best serve the
interests of the investing public as dis-
tinguished from the interests of the
brokerage firms.

I ask unanimous consent to have
printed in the Recorp, an article entitled
“Just Let Us Run Things,” written by
Philip Greer, and published in the Wash-
ington Post of April 24, 1972. I believe
Mr. Greer's article expresses very well
the bases for my own concern and that
of others as to the SEC's willingness fo
provide firm and vigorous supervision
over the brokerage business and the self-
regulatory agencies in the public interest.

There being no objection, the article
was ordered to be printed in the REcorp,
as follows:

[(From the Washington Post, April 14, 1972]

Just LEr Us RuN THINGS

New York, April 24—On the last day of
1971, the Securities and Exchange Commis-
sion, in a letter from chalrman Willam J.
Casey, asked Congress for additional powers
over the country’s stock exchanges. At the
time, it looked like Casey and the SEC
were beginning to flex a little more muscle
and that was a welcome sign.

The feeling may have been premature. In
his more recent statements, the SEC chalr-
man has made it very clear that he has no
plans for revamping the exchanges. In the
debate over the future of the markets, the
brokers and the exchanges are clearly the
white hats and everybody else is a black
hat—especially the mutual funds, insur-
ance companies and other institutional in-
vestors who account for the lion's share of
trading and the bulk of the brokers' profits.

Appearing at a question-and-answer
“press conference” on stage at the Insti-
tutional Investor Conference last week,
Casey spelled out his conviction that run-
ning and regulating the stock market is
best left primarily to the brokers.

Delivering what amounted to his per-
sonal statement of position, Casey didn't
exactly unleash a thunderbolt. There have
been signs enough over the past few months.
In January, the SEC 1ssued its White Paper
which, in essence, came out in almost blan-
ket support of the position of the New
York Stock Exchange which 1is, baslcally,
that everything will be all right if you'll
just let us run things our own way.

It wasn't put just like that, of course. But
the commission did say that the member-
ship rules, which allow members to go into
just about any business they want, but
prohibit anybody is another business from
entering the hallowed halls of the exchange,
are just about right.

Casey also sald he sees no real reason for
abandoning the fixed commission system for
smaller investors, although he conceded
that there would be no harm in a test. That
goes beyond the exchange's position because
they don't even want the test. It might
work and the brokers wouldn't want to take
that chance.

Last week, Casey was questioned rather
closely on his willingness to keep the NYSE
as the front line of regulation. He said the
exchange has improved its procedures since
the operational and financlal crisis of
1968-70.

That’s all true, but those are the symptoms
and not the causes. The reason why the back
office mess developed Into a full-blown
crisis—and the reason why the industry
came to the brink of financial collapse—is
simply that the NYSE refused to enforce its
own rules when it meant going against the
wishes of the brokers.

So far, nobody—not Casey, not NYSE
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president Robert Haack, anybody—has
claimed that has changed. Nobody has sald,
much less demonstrated, that the Big Board
is any more willing to enforce its own rules
when members don’t want them enforced.

That's the crux of the problem. The NYSE
is, after all, nothing more than a trade asso-
ciation which happens to run a trading floor
as part of its operations. It is owned and
controlled by its members. It is run for their
benefit—and when that ends, they'll stop
paying the bill. The head man at the ex-
change—call him the president, the chair-
man or whatever—is a paid employee of the
members.

There's nothing wrong with that. But no
one can regulate the people who underwrite
his salary. That’s a job for somebody outside
the exchange and that somebody should be
the SEC, whether Casey thinks so or not.

COMPULSION OF BROADCASTERS
TO PROVIDE TIME FOR COUN-
TER ADVERTISING

Mr. ALLLOTT. Mr. President, great in-
terest has been shown recently in the
proposal by the Federal Trade Commis-
sion that the Federal Communications
Commission compel broadcasters to pro-
vide time for counter advertising. Broad-
casters see this quite rightly for what it
is—a misguided expansion of the fair-
ness doctrine and another unwarranted
intrusion by an overzealous Government
agency into their affairs.

The board of directors of the Colorado
Broadcasters Association has adopted a
resolution on behalf of all Colorado
broadcasters which clearly explains the
apprehension they feel and the reasons
behind that apprehension. So that all
Senators may benefit from the wisdom
expressed by the Colorado broadcasters,
I ask unanimous consent that the text
of their resolution be printed in the
RECORD.

There being no objection, the resolu-
tion was ordered to be printed in the
REecorp, as follows:

RESOLUTION OF THE COLORADO BROADCASTERS
ASSOCIATION

Whereas, The Federal Trade Commission
has advocated that broadcasting alone,
among all advertising media, should be com-
pelled to sell time for counter-advertising
that attacks broadcast commercials, and that
broadcasters should be compelled to provide
additional free time for such attacks, and
that the sole basis for selection of broadcast-
ing as the only affected medium is its gov-
ernment-regulated status, and

Whereas, This proposal by the FTC would
cripple or destroy the financial basis which
supports the entire broadcasting industry
including the many free social contributions
of broadcasters, because common sense and
past experience shows that advertisers would
not remain interested in advertising on a
medium wherein they would be forced to pay
for opponent's messages, and

Whereas, The advertiser would transfer
expenditure of his advertising budget to
other media, and

Whereas, This proposal by the FTC seeks
to obtain through the rules or policies of
the Federal Communications Commission a
degree of power over broadcast advertising
which Congress has not seen fit to grant to

the FTC with respect to any kind of adver-
tising, and would force on individual broad-
casters a role that the FTC admits it cannot
fufill, and

Whereas, This proposal would broaden the
chaos that has already resulted from the
FCC's and the Court’s misgulded and illegal
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expansion of the “Falrness Doctrine” into
commercial broadcasting, and

Whereas, Broadcasters do not in any way
seek to defend false and misleading adver-
tising or any other form of advertising that
is contrary to law, now therefore be it
resolved, That the entire membership of the
Colorado Broadcasters Assoclation expresses
its strongest feelings that counter-adver-
tising would impose on broadcast licensees
an impossible administrative burden, hold
them responsible for their judgments in
areas of controversy outside their compe-
tence, set them up for criticism from adver-
tiser, counter-advertiser, and the general lis-
tening public, and would subject them to
fines or the loss of license if the Federal
Communications Commission or the Fed-
eral Courts later disagree with broadcaster
judgments made under stress, all the while
diverting broadcast time for counter-adver-
tisements that ultimately will destroy the
core of broadcast existence, the economic
life blood of broadcast licensees and obliter-
ate the advertiser-supported broadcasting
system, and

Be it further resolved, That the Colorado
Broadcasters Association strongly urges and
implores the members of the Colorado Con-

fonal Delegation to expend every effort

in the defeat of this proposal, and to encour-
age their fellow legislators in the Senate and
House of Representatives of the United
States also to diligently and energetically
work for the defeat of this proposal.

This resolution was passed by the Board
of Directors of the Colorado Broadcasters As-
sociation on April 19, 1972.

NEED FOR FLAMMABLE FABRIC
LEGISLATION

Mr. SCHWEIKER. Mr. President, on
April 12 I introduced S. 3491, the
Schweiker Flammable Fabrics Act
Amendments of 1972 to toughen Federal
requirements for fire-resistant clothing.
Flammable fabrics constitute a serious
health hazard for every person, and my
bill is intended to speed up the Federal
regulatory process so that we can insure
that our clothing becomes fire-resistant.

My interest in drafting legislation re-
lating to flammable fabrics began when
a friend and constituent received serious
burns in seconds when a lone spark from
his fireplace ignited his shirt and engulf-
ed it in flames. Unfortunately, this type
of accident is all to common.

Recently the Pittsburgh Post-Gazette
published a report of a woman who suf-
fered burns over 50 percent of her body
when her nightgown caught fire.

So that Senators and their constituents
might gain a broader understanding of
the gravity of the flammable fabrics
problem, I ask unanimous consent that
the Post-Gazette article be printed in
the RECORD.

There being no objection, the article
was ordered to be printed in the Rec-
ORD, as follows:

Burxy VictiM SpED HERE IN RACE AGAINST

DEaATH

A 62-year-old Cumberland, Md., woman
was fighting for her life at Mercy Hospital
last night after a race with death from her
home where she suffered burns over 50 per-
cent of her body after her nightgown caught
fire,

Mrs. Estelle Jewel was whisked to Mercy
in about 314 hours by ambulance after Cum-
berland hospital officlals turned down an
evacuation plane from the Air National
Guard in Pittsburgh because of the woman's
critical condition.
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The C-121 medical evacuation craft with a
full crew aboard was about to leave Pitts-
burgh when Cumberland officials changed
plans.

A Mercy Hospital spokesman sald Mrs.
Jewel was receiving specialized treatment
under the direction of Dr. Charles E. Cope-
land, director of the burn center and chief
of surgery at the hospital.

Mrs. Jewel arrived at the hospital uncon-
scious about 3 p.m. attended by nurses Mary
Seller and C. Wilhelm who accompanied her
in the ambulance, the spokesman said.

Members of her family were reported en
route to the bedside of Mrs. Jewel, who lives
alone.

Mrs. Jewel's nightgown is believed to have
caught fire while she was smoking.

She was taken to Memorial Hospital in
Cumberland, where no special burn treat-
ment facllities exist, according to Mercy
spokesmen.

OSHA OVERSIGHT HEARINGS
WILL HELP

Mr. HANSEN. Mr. President, on sev-
eral occasions I have called the attention
of the Senate to the burdens which have
been placed on employers as a result of
the Occupational Safety and Health Act
of 1970.

I support the purposes of the act, but
cannot condone the cumbersome and of-
ten irrelevant rules and regulations with
which employers are being asked to com-
ply. Not only are the standards so vo-
luminous that they require days of con-
stant reading, but they are so technical
that they are often difficult for the lay-
man to understand.

In spite of these problems, Occupa-
tional Safety and Health Administra-
tion inspectors inspect work premises,
issue citations, and fine the employer on
the spot without giving him an oppor-
tunity to comply. These penalties are not
imposed only in the case of serious vio-
lations, as required by law, but in the
case of lesser violations as well.

In light of these circumstances, I wish
to thank the chairman of the Committee
on Labor and Public Welfare for his de-
cision to schedule legislative oversight
hearings to review the Occupational
Safety and Health Act of 1970. It is my
hope that persons who have experienced
problems with the provisions of the act
and the enforcement of the rules and
regulations will make the facts of their
specific cases available to the committee
either by testifying in person before the
committee or submitting their experi-
ences to the committee in written testi-
mony for inclusion in the hearing record.

These hearings offer the American peo-
ple the opportunity to convince Con-
gress and the administration of the need
for change. I hope that all citizens will
take advantage of that opportunity.

TXECUTIVE DEPARTMENT—INTER-
NATIONAL ECONOMIC POLICY

Mr. JAVITS. Mr. President, in recent

days, Becretary of State Willlam P.
Rogers and Assistant to the President for
International Economic Affairs Peter M.
Flanigan have made excellent speeches
on the international economic problems
and opportunities facing the United
States. These speeches are particularly
germane to the debate now underway in
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the United States concerning the future
shape of our trading and monetary re-
lations with our major trading partners
in the free world—debates which will help
influence the major trade legislation
which is likely to be before Congress in
1973.

I am encouraged that both the Secre-
tary of State and Presidential Assistant
Peter Flanigan firmly reject the idea of
an inward-looking United States retreat-
ing behind protectionist walls.

Secretary Rogers warned that—

In “walling out” imports we would run the
grave risk of “walling in" the very U.S. ex-
ports that we want to encourage. Building
protectionist walls may seem very tempting,
but it leads inevitably to retallation and
counter-retaliation. Today no single country,
no matter how powerful can succeed in a
unilateral policy of beggaring its neighbors
or of exporting its “domestic adjustment”
problems. It could be disastrous to our na-
tional interest to abandon our commitment
to a more open world in which our economy,
above all others, has flourished.

Peter Flanigan’s fine speech outlines
the threat that economic isolation would
pose to the health of the U.S. economy.
He said:

One factor which threatens to undermine
our foreign economic policy is the persistence,
and perhaps even the growth, of irrational
protectionism—an economic isolationism.
This economic isolationism holds that the
United States can no longer compete, even
if the rules are fair; that expanded trade may
have been good in the past, but that no mat-
ter what the terms it is suspect in the future.
This philosophy is currently reflected in sev-
eral pieces of legislation proposed to the Con-
gress. Perhaps the principal example is the
Foreign Trade and Investment Act of 1972,
known informally as the Burke-Hartke Bill.

The Bill shares an Administration objec-
tive—more jobs for American workers. Its
failure stems from the premises on which it
rests. It is our belief that the Bill would re-
sult in fewer jobs, lower real wages, and high-
er prices for the American consumer.

Mr. Flanigan's speech then goes on to
provide a detailed analysis of the foreign
trade and investment bill of 1972—the
so-called Burke-Hartke bill.

I commend these two speeches to the
Senate and ask unanimous consent that
they be printed in the Recorb.

There being no objection, the speeches
were ordered to be printed in the Recorbp,
as follows:

ADDRESS BY THE HONORABLE WILLIAM P. ROGERS

It is a privilege to be here this morning
and to address the annual meeting of the
Chamber of Commerce. President Nixon has
asked me to convey to you his greetings and
best wishes for what will surely be a success-
ful and significant meeting. Your program
is most timely in that it quite properly con-
nects national progress—and in a very real
sense international progress—with the suc-
cess of American business enterprise.

Your theme is “The World Is Your Main
Street.” Two generations ago Sinclair Lewis
wrote a book called “Main Street” In which
he dwelt on the provincialism of American
life as he had known it growing up in Bauk
Center Minnesota.

Nowdays, few soclal critics write about
small towns or at best write about them with
a sense of nostalgia. In a relatively short
time many of our towns have become cilties
or suburbs of cities and many of our Main
Streets have lengthened into interstate high-
ways. Electronic communications and Jet
travel take a little notice of frontlers and
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national boundaries, and the provinclalism
of “Main Street, U.S.A." has given way to
the assured sophistication of the theme of
your meeting here today.

It I1s quite surprising that all of us have
made the practical and psychological adjust-
ment as well as we have. I venture to suggest
that this adjustment was possible because
we applled to the world, as our horizon ex-
panded, many of the principles of Main
Street, U.S.A. They are the same principles
that President Nixon is applying to our inter-
national economic policy.

The first is a sense of community responsi-
bility. I believe that we have shown this re-
sponsibility in the Marshall Plan which
helped revive a war-ravaged Europe, in our
efforts to assist Japan, in our aid to less-
developed countries, and in our willingness
to join with others to stimulate international
economic well-being and social improvement.
Now that other countries have made good
use of their opportunities and have achieved
unprecedented prosperity, it's a new ball
game—or if they prefer, a new soccer match.
Thus it is that we expect them more fully to
share with us the responsibility for the free
community as a whole.

A second principle is a sense of falrness
among neighbors. Good neighbors recognize
the necessity of shared responsibility. Inter-
national behavior must be governed accord-
ing to rules of fair trade and good interna-
tlonal business practice. We intend to insist
on this,

A third principle for any dynamic com-
munity—Ilocal or international—is a de-
termination and zest to grow. In a nation an
important role of government is to give en-
couragement and scope to the human ini-
tiative, creativity, and energy which produce
growth. In the world the role of the inter-
national economic system is to give similar
encouragement and scope, for rich countries
and poor countries alike to develop and grow
in an Interdependent environment.

Thus these principles—a sense of common
responsibility, a sense of fair treatment, a
determination to encourage constructive
growth—are as sound for international eco-
nomics as they are for business on Main
Street. They helped to bulld the post-war
international economic system from which
all have benefited.

Today that system is in need of repair. It
was created at a time when the United States
had few economic competitors and when our
help was essential to stimulating the eco-
nomics of others. Now that these conditions
have changed, the continuing inertia of the
system has put both our trade and our pay-
ments position on the critical list.

1971 proved that abrupt and major adjust-
ments were needed. President Nixon’s New
Economic Policy which was announced on
August 16 was followed by the so-called
Smithsonian Agreement of December 18.
Thus it is that today we have a new pattern
of exchange rates more favorable to the
United States—a change which was long
overdue. We recognize, of course, that it will
take time to improve our balance of pay-
ments. And we must not forget that the key
to a substantive and lasting improvement is
increased productivity, efficlency and inge-
nuity by American private enterprise. With-
out these no amount of government effort
will prevail. But now that the exchange rate
adjustment has been made, we have the op-
portunity, and it is up to American business
to take full advantage of it. I have every
expectation that you will.

It is right that Americans should take our
international economic problems seriously,
but it is also right that we should put them
in the perspective of our overall economic
success, There is a lot of hand wringing
about America’s economic future. I don’t
subscribe to it. Since becoming Secretary
of State, I have travelled to 42 countries,
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and there is no doubt that our economic
system and our economy—whatever their
problems and however much they are in need
of solution—are the envy of virtually every
nation and of most thoughtful people in the
world. And no wonder, when you look at the
facts—for example:

With only one twentleth of the world's
population the United States accounts for
one third of its total output of goods and
services,

Our annual gross national product is twice
that of the second-ranking country, the So-
viet Union.

Our annual exports are only four percent
of our GNP, but those exports alone are
more than the total annual GNP of all but
nine of the world's nations.

One dollar out of every seven generated
by world trade comes to this country in pay-
ment for American exports.

U.8. direct foreign investment totals nearly
880 billion. It is four times that of Great
Britain, the next largest foreign investor,
and 60 percent of all world-wide direct for-
eign investment.

According to one estimate of all the goods
and services produced outside the United
States, the forelgn operations of U.S. firms
account for fully one-eighth of It.

It is difficult even to grasp the magnitude
of such an economic performance. And we
are still growing. During 1871, despite in-
flation, unemployment, and our international
problems, our GNP in real terms grew by &30
billion—a figure itself higher than the an-
nual GNP of 90 percent of the countries in
the world.

As we set about the task of restructuring
the international economic system, there-
fore, there is as little room for recrimina-
tion as there is for complacency. The task is
too important for either.

With three million American jobs directly
dependent on exports, with our increasing
import needs—for example, in petroleum and
minerals—and with our enormous invest-
ments abroad, we have a large stake in a
world economy which is both expanding and
equitably regulated. Over a year ago, in my
first foreign policy report to Congress, I said
that economic policy would play a far larger
and more vital role in U.S. foreign policy. It
is playing such a role, and there can be no
doubt that the trend will continue through-
out this century.

President Nixon's visits to the People's Re-
public of China and the Soviet Union, his
determination to reach a SALT agreement,
his troop withdrawal policy in Viet-Nam, his
successful efforts in bringing about a cease-
fire in the Mlddle East, his fidelity to U.B.
commitments throughout the world—all
these have created greater opportunities for
a more peaceful and stable world. But we
simply cannot maintain a constructive for-
elgn political policy unless it is based on a
sound American economy.

Some segments of the American business
community may still believe that the State
Department tends to represent foreign in-
terests at the expense of American interests.
Nothing could be further from the truth. We
are the people who sit where domestic and
foreign considerations intersect. I have—
and I believe my associates have—a deep
conviction that a healthy and competitive
American economy is our number one asset
in U.S. foreign relations. Thus, the funda-
mental objective of our foreign economic
policy is to assure the International condi-
tions of competition and cooperation which
can keep our economy strong.

To accomplish this, we must pay greater
attention to economic matters and pay par-
ticular attention to our relations with our
major economic partners—Canada, Japan,
Mexico, and the states of western Europe.
These countries are at once our friends, our
allies and our competitors. They are the best
customers for our exports and they sell us
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most of our imports. They are the host coun-
tries to two-thirds of our overseas invest-
ments,

These extraordinarily close economic ties
grew up in a post-war perlod distinguished
by a rapid growth In the flow of goods and
capital across national borders. During the
post-war period tariffs world-wide were cut
by 75 percent. Let us not forget what this
openness meant to our economy. Between
1950 and 1970 U.S. exports increased four-
fold. U.8. direct investment abroad increased
six-fold.

Even against this background there are
some Americans in the business community,
in Congress and elsewhere who belleve we
should turn to protectionism to correct the
current inequities in our trade and pay-
ments position.

I profoundly disagree.

Robert Frost once wrote: “Before I bullt
& wall I'd ask to know what I was walling in
or walllng out.” In “walling out” imports we
would run the grave risk of “walling in" the
very U.S. exports that we want to encourage.
Building protectionist walls may seem tempt-
ing, but it can lead to retaliation and coun-
ter-retaliation.

In negotiating such a new International
system with our major trading partners,
however, we must and will apply the princi-
ples I spoke of earlier—a sense of commu-
nity, fair treatment, and a desire for con-
structive growth. In this connection our
competitors point to our past economic suec-
cesses for example, while they recognize the
problem of our trade deficit.

They point to the fact that we ran con-
secutive surpluses for the 77 years before
1971. They must, however, fully understand
and respond constructively to the stark fact
that our trade deficit for the first quarter of
1972 was $1.5 billlon—an historic high. We
cannot go on this way. All of the nations in-
volved must understand and appreclate that
openness in one direction means openness
in both and that negotiation is a two-way
street. And we must advance our own inter-
ests forcefully and without apology but in
such a way as to strengthen the fabric of
community, not to weaken 1t.

Our trade partners must see that it is in
their interest for the international monetary
and trade system to provide a reasonable
equilibrium, It is a challenge to wise states-
manship to bring this about.

We have a responsibility toward our neigh-
bors in the world community to maintain
our own economic house in good order, and
to see that we do not create unnecessary
problems for other people in the Interna-
tional community. They have a similar re-
sponsibility toward the community and con-
sequently toward us. Problems cannot be
solved by making speeches at each other
domestic political advantage. We can solve
them only by working together pragmati-
cally, realistically and in a spirit of coopera-
tion. Peace—whether political or economic—
is constructed patiently, little by little. It is
a fragile structure, needing constant atten-
tion and repair. At the heart of that struc-
ture, however, must be the principle of freer
trade. We must accept that fact and others
must honor it, in both word and deed. The
world of the future will not flourlsh behind
walls—no matter who bullds them and no
matter what their purpose. A world divided
economically must inevitably be a world
divided politically. As Secretary of State I
cannot contemplate that prospect with any-
thing but deep disquiet.

"The State Department is deeply engaged
in the effort to strengthen the International
aspects of the American economy.

First, we are stepping up our efforts on
behalf of U.8. exports. We now have some
450 officers in our missions abroad engaged
specifically in commercial and economic ac-
tivities. A number of your overseas members
have testified to the value of their work.
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To cite only one example, it was largely due
to the initiative and follow-through of the
U.S. Embassy in Tokyo that the American
coal industry obtained agreements resulting
in sales to Japan of over $1 billion of coal
over a 10-year period.

In this regard, I should note the efforts
we have been making within the Govern-
ment to improve trade in Eastern Europe
and the Soviet Union. As many of your know,
the Department is now negotiating with the
Russians a settlement of their old Lend
Lease debts. If we can get a reasonable set-
tlement, then we can look forward to a
serious examination of the prospects for
increased trade with the Soviet Union—
where I think there are very substantial
markets for our technology and heavy equip-
ment. And we look forward to the day when
trade with the People's Republic of China
will develop and grow.

In a recent letter to every American Am-
bassador I reemphasized my conviction that
export promotion is not just the responsi-
bility of the specialists but of everybody
in the mission, from the Ambassador on
down. On the whole, I think our record has
been good. Apart from our positive contri-
bution to specific contracts, there have been
literally hundreds of occasions when our dip-
lomats have stepped in and quletly but very
effectively persuaded other governments not
to take actlon or adopt policies harmful to
American business interests. For diplomatic
reasons, we cannot shout from the housetops
about these successes—but many of you
here have reason to appreclate them.

And I have directed Bill Armstrong, our
new Assistant Secretary of State for Eco-
nomic Affairs and, as you know, the former
President of the United States Council of the
International Chamber of Commerce, to give
high priority to export promotion and to our
ties with American business. I might say, in
this regard, that our commercial services to
American business can play a relatively more
important role in helping you in those areas
of the world where you don't have established
contacts and marketing services. Japan,
Europe, Latin America are familiar ground to
many of you. The Middle East, Asia and
Africa may not be to you. We would be happy
to cooperate with you in connectlon with
those areas of the world.

Second, we are working to promote the
interests of American commerce on a wide
range of specific issues which rarely make
headlines. For example, over the past five
years the State Department has concluded 28
bilateral air transport agreements opening
new markets for U.S. carrlers. And we have
worked closely and successfully with the ma-
Jor oll companies on some of the recent in-
ternational problems. We are working to
ensure that actions which we or others may
take during and after next month’'s U.N.
Environment Conference do not put U.S.
business at a competitive disadvantage. In
preparation for next year’s U.N. Law of the
Sea Conference we are seeking international
support for concepts which take full account
of the interests of our fishing industry.

Third, we are doing all we can to help the
American overseas investor, who may en-
counter serious problems in dealing with
other governments. We cannot always solve
the problem to everyone's satisfaction—and
we do not want to Interfere with private
business If it prefers us to keep hands off.
But we do consider the protection of Ameri-
can interests abroad as one of the basic and
most important responsibilities of the De-
partment of State and the Foreign Service.

Fourth—and perhaps of greatest current
significance—we are strongly committed to
the continuing effort to reform the interna-
tional monetary and trade system.

The U.S. Government seeks a monetary sys-
tem which permits necessary adjustments to
be made promptly and which can be used as a
mechanism for greater balance of payments
equilibrium. We are cooperating fully in the

CONGRESSIONAL RECORD —SENATE

efforts of the Treasury and others in the
Executive Branch to achieve such a system.

Trade liberalization has been a consistent
U.S. policy ever since Secretary of State
Cordell Hull's reciprocal trade program of
1934, and the State Department has con-
sistently been in the vanguard of our na-
tional efforts to lower barriers. Early this
year we helped to negotiate some reduction
in barriers to our exports to the Common
Market and Japan. But there is a more fun-
damental need to make a broad attack on
remaining barriers to world commerce. Thus
we look forward to the negotiations to deal
with tariff and non-tariff barriers contem-
plated for next year within the General
Agreement on Tariffs and Trade. These ne-
gotiations should Improve our competitive
position within an enlarged European Com-
munity. They should also assure the general
growth of world trade and assure the United
States a fair chance to share in that growth.

As we move toward major monetary and
trade negotiations, it Is well to keep in
mind that we ourselves will benefit greatly
from an international economic system in
which all are treated equitably and from
which all can benefit. As President Nixon
sald in his speech to the Canadian Parlia-
ment two weeks ago: “Peaceful competition
can produce winners without producing los-
ers; ... success for some need not mean set-
backs for others; .. . a rising tide will 1ift
all our boats.”

Thus it is in a cooperative as well as a
competitive spirit that the President and his
associates in this Administration approach
our Iinternational economic problems. A
peaceful and cooperative world is vital
among U.S. national interests. We are to-
tally determined not to fall behind in our
efforts to advance those interests and to con-
tribute to bringing about such a world.

Let me make a final observation. I have
spoken today of the role of government in
our international economic affairs. We think
it is an important role and we are determined
to make it an effective role. Government can
set a congenial framework for economic ac-
tivity and it can help stimulate that activ-
ity. But it is not the government that makes
our economy work. It is, I think first, a sound
democratic political system based on free
enterprise and, second, the resourcefulness
of the individual American.

There are some—particularly In other
countries—who tend to attribute our success
solely to our wealth. They fail to appreciate
the fact that our wealth came from our ef-
forts not from money trees, that what we
have we earned and that the achievements
of our nation resulted from the character and
the determination of the American people.
In following the superb performance of the
astronauts of Apollo 18, I was reminded of
this fact. Money was required to put these
men on the moon, but it isn't wealth that
accounts for the dedication, the ingenuity,
the stamina, and the courage that our astro-
nauts and thelr assoclates possess in such
abundance. It is the spirit and the dedica-
tion of men which has made our space pro-
gram the marvel of our age.

So it is with the performance of our econ-
omy; it is the human qualities that count.
And it is the human qualities that are again
needed for us to achieve our full economic
potential, both at home and abroad. The task
is primarily yours—Americans who are en-
gaged in business and commerce. I have no
doubt that you will be equal to it. And I
want you to know that, in foreign policy as
in domestic matters, you have the strong,
dedicated and enduring support of the Gov-
ernment of the United States.

A Loorx AT INTERNATIONAL EcoNoMmic PoLicy
(By Peter M. Flanigan)

1971 was a watershed year for the free
world economy. There was a fundamental
break with the past; a new course was set
for the future. The President undertook a
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series of far-reaching measures to strengthen
our international competitive position and to
set the stage for long-term reforms in the in-
ternational economic system. Let us first con-
slder the major accomplishments already
achieved and then where we want to go and
how best to get there in the international
economic area.

ACCOMPLISHMENTS TO DATE

The nation has, since 1957, suffered a con-
tinuing balance of payments deficit. By the
middle of last year these deficits culminated
in a damaging forelgn exchange crisis. On
August 16th the President announced a ma-
jor new program of domestic and Iinterna-
tional economic measures.

The broad goals of the President’s New Eco-
nomiec Policy were: (1) to stimulate economic
growth in order to provide more jobs at
higher levels of real income for American
workers; (2) to curb the inflation so costly to
the American consumer; and (3) to strength-
en the nation’s international economic posi-
tion.,

To reach the latter goal, he imposed a 10%
surcharge, since removed, on imports, closed
the gold window preventing the convertibil-
ity of dollars into gold, and called for a re-
alignment of exchange rates. His domestic
antl-inflation efforts, so important to main-
tain a healthy economy at home, also will
contribute to a stronger International com-
petitive position.

The end result of these actions was the
Smithsonian Agreement in December 1971 in
which we agreed with our major trading part-
ners on a realignment of exchange rates, re-
valuing their currencies against the dollar by
about 13%. The most significant trade com-
ponents of the monetary and trade package
were the immediate unilateral lowering of
barriers to our exports by Japan and the Eu-
ropean Community, and their commitment
to begin multilateral comprehensive trade
negotiations during 1973.

To improve the competitive position of
American Industry and its workers, the Pres-
ident proposed and Congress passed the Rev-
enue Act of 1971. This established the 7% Job
development tax credit and new tax provi-
sions for Domestic International Sales Cor-
porations. These DISCs provide American in-
dustry and its workers with tax treatment
comparable to competitors abroad, giving a
strong inducement to build plants and pro-
vide jobs at home to serve export markets.
More than 1,100 firms have already filed
DISC plans with the Internal Revenue Serv-
ice.

The President also directed that particular
“sore spots”—industries and workers suffer-
ing special problems as a result of imports—
be given special attention. As a result, at
the end of last year the four major textile
exporting countries in the Far East agreed
to limit the growth of their textile exports to
the United States—agreements that had been
sought since the Kennedy Administration.
Italy agreed to monitor the growth of shoe
exports to this country, keeping them at a
level to which our industry and our workers
could adjust. And after two years of inten-
sive negotiations, the major steel exporting
companies in the free world seem close to
agreeing to limit the growth of steel ex-
ports to the United States. All of these
agreements have been reached on a voluntary
basis, avolding restrictive legisiation with its
inevitable consequences of retaliation by our
trading partners.

Finally, we have improved our enforcement
of anti-dumping laws. It is essential that
these laws be something more than a minor
deterrent to some foreign producers who
would compete unfairly. The Treasury has
speeded up its investigative procedures. The
number of headquarters staff assigned to
anti-dumping cases have been guadrupled
and new positions have been created abroad.

The time it takes to assess a dumping com-
plaint has been reduced from six months to
one. The Treasury has reached its first goal
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of completing anti-dumping cases on the
average of one year, compared to two years
or more in the past. Treasury’s next objec-
tive is to cut the time needed for the
handling of normal cases to 270 days.

The Administration’s objective is to create
a responsive and falr system of investigation,
one that assures prompt and effective protec-
tion to domestic workers and industry from
destructive international price discrimina-
tion.

PERIOD OF TRANSITION

The Administration’s progress to date in
the international economic area has been
substantial; yet I should remind you that
this is a period of transition. Transition not
from an era of free trade to an era of pro-
tectionism—not from an era of looking out-
ward to one of looking inward—but rather
transition from the post World War II period
of American dominance in world economic
affairs to one of greater equality. This calls
for the establishment, if you will, of a Nixon
doctrine for our economic relations, recogniz-
ing the new reallties of America’s competi-
tive position much as the Nixon doctrine
recognizes the new realities in foreign affairs.

These new economic realities have been in
existence for some time. Untll the President’s
actions, however, many government policies
failed to recognize their existence. For a
number of years the pressing tensions result-
ing from the Vietnam War had distracted
us from important decisions required in
other areas of national policy. Plainly, the
time has long since passed when American
resources were such that we could afford to
give more than we got. The time has come
to insist on equity in our international eco-
nomic dealings with our major trading
partners. This was the basis of our 1871
agreements, and will be the basis for future
agreements.

In 1972 we will be preparing for the
negotiations to create a new monetary sys-
tem for the free world, We will also be pre-
paring for next year’'s trade negotiations. In
the monetary arena, the forum for negotia-
tions first must be agreed upon. In preparing
for trade negotiations we first must define
our goals. Given the fundamental require-
ment of equity, what agreements can we
reasonably expect from the next round of
trade talks. Having defined this goal in detall,
we must then develop our negotiating strat-
egy for getting there. And finally we will
need legislation to give the President the
authority to implement the strategy. In
reaching these positions we in the Admin-
istration will be working with both the Con-
gress and the private sector. The outcome
will be the product of all of us. Given the
scope of this undertaking, including the
necessity of getting legislation through the
Congress, it 1s easy to see why the second
half of next year is the most realistic time
for the opening of detalled, give and take
trade negotiations.

THREAT OF ECONOMIC ISOLATIONISM

One factor which threatens to undermine
our foreign economic policy is the per-
sistence, and perhaps even the growth, of
irrational protectionism—an economic isola-
tionism. This economic isolationism holds
that the United States can no longer com-
pete, even if the rules are fair; that ex-
panded trade may have been good in the past,
but that no matter what the terms it is
suspect in the future. This philosophy is
currently reflected in several pieees of legisla-
tion proposed to the Congress. Perhaps the
principal example is the Foreign Trade and
Investment Act of 1972, known informally
as the Burke-Hartke Bill

The Bill shares an Administration objec-
tive—more jobs for American workers. Its
failure stems from the premises on which it
rests. It is our belief that the Bill would re-
sult in fewer jobs, lower real wages, and
higher prices for the American consumer.
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Supporters of the Bill hold that U.S. firms
invest heavily abroad to produce goods for
the U.S. market. In their view, this is “double
jeopardy"; jobs are lost because investment
made abroad cculd be made at home and
then imports from these investments take
their toll in domestic employment. From this
they argue that imports should be drastically
reduced, that the forelgn investment activi-
ties of Americans should be regulated, and
that the tax laws should diseriminate against
foreign production.

IMPORTS AND EXPORTS

Let us examine those premises. First, it is
contended that the U.S, Is being heavily sup-
plied by imports from foreign subsidiaries of
American parents. The fact based on most
recent figures, is that only about 149% of
U.S. imports came from foreign subsidiaries
of U.S. companies. And if you exclude imports
of cars and parts from Canada under the spe-
cial auto agreement, only about one-half of
forelign subsidiary imports remain. On the
other hand about one quarter of our mer-
chandise exports, or an estimated $10 bil-
lion, go directly to U.S. foreign subsidiaries,
creating more than half a million domestic
jobs. Legislation destructive of U.S. foreign
subsidiaries would ellminate a natural mar-
ket for many of our current exports. Jobs at
home could be lost, not galned, by restrict-
ing foreign investment.

Most of U.8. foreign affiliate sales occur in
the country where the facility is located.
Latest avallable data indicate that 78% of
sales by U.S. businesses abroad are made in
the country of residence, 149 to third coun-
tries, and only 8% to the U.S. Obviously, the
“import problem” and the supposed loss of
jobs cannot be sweepingly ascribed to Ameri-
can foreign investments or the foreign sub-
sidiaries of U.S. companies,

Critics of the multinational firm in par-
ticular, and direct foreign investment in gen-
eral, argue that foreign markets should be
served by exports from the U.S. and not by
overseas subsidiaries. In thelr view, both ex-
ports and domestic employment would bene-
fit and there would be no “exporting” of jobs.
But this analysis assumes that foreign mar-
kets are ours for the taking. On the con-
trary, as every aggressive businessman already
knows, it is often necessary for firms to lo-
cate abroad physically to serve overseas mar-
kets; that it would be dfficult, if not impos-
sible, to supply many foreign markets by
exporting domestic production,

U.S. firms manufacture abroad to meet
foreign standards and marketing require-
ments, to move behind tariff and non-tariff
barriers, and in some cases to meet foreign
demands for local production. U.S. firms
abroad participate in growing foreign mar-
kets that would be difficult or impossible
to reach by simply exporting products manu-
factured domestically.

FOREIGN INVESTMENTS AND THE BALANCE
OF PAYMENTS

Because of the outflow of funds for di-
rect foreign investment—about 5.5 billion in
1971—some at home echo the complaints of
some abroad that this is the cause of our bal-
ance of payments difficulties. Again the prem-
ise i8 wrong—it overlooks the benefits to
our balance of payments generated by such
investment. The return flow of earnings far
exceeds the capial outflow. Last year that re-
turn flow amounted to $7.3 billion, so the
net effect of our foreign investments was a
surplus of almost $2 billion accruing to our
international accounts. This surplus plays
an important role in maintaining U.S.
strength in world commerce and finance. It
would be a grave error to undercut this long-
term source of strength.

QUOTAS AND JOBS

Legislation currently before Congress would
place mandatory quotas on all imports that
do have their counterpart in some U.S. pro-
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duction or are not already restricted. Pro-
ponents argue that setting quotas would reg-
ulate the unemployment supposedly caused
by the recent “drowning” of our country in
foreign goods. Again let us look at the
premise.

During the sixties, imports did grow about
11, times faster than the economy, while ex-
ports increased only slightly faster than our
GNP,

Supporters of the legislation argue that
this cost more than half a million U.5. jobs.
Apparently, this figure was derived by sub-
tracting real employment gains from ex-
port growth from hypothetical employment
gains that might have been created were it
not for import growth. But this is compar-
ing the apples of real employment with the
oranges of hypothetical employment. As the
Department of Labor has noted, it simply
does not follow that because imports might
have been produced domestically they would
have been.

To shift domestic resources to produce im-
port substitutes would substantially raise
prices for U.S. consumers. There would be
difficulties in finding the skills and facilities
at home for import substitution. For many
products, if consumers were denied access to
imports, they might simply not buy for rea-
sons of cost, style and the like. Given these
reasons and the certainty that U.S. costs and
prices would be higher than those of imports,
it simply cannot be fairly concluded that
500,000 jobs were “lost’ because of the rapid
growth of imports compared to exports.

The notion that limiting imports would
improve U.S. employment also ignores the
estimated 1.2 million jobs associated with
domestic marketing and processing of im-
ports. And some of our imports contain mate-
rials and parts originally exported from the
United States—automobiles from Canada,
products contalning U.S. electronic compo-
nents, and even textiles finished abroad us-
ing domestic cotton.

Most importantly, as the record clearly
shows, any comprehensive program to curb
U.S. imports would immediately be coun-
tered with programs abroad to reduce our
exports and the jobs associated with our for-
eign sales. Domestic jobs simply cannot be
saved by arbitrarily restricting imports.

The Burke-Hartke Bill proposes quotas on
all imports on a category-by-category and
country-by-country basis. The quotas would
be equal to the average annual imports dur-
ing the 1965-1969 period.

Preliminary figures show that this would
result in an import cutback, from 1871
levels, of $2 billion from the European Com-
munity, $2.6 billion from Japan, and $3.6
billion from Canada. These countries are
major buyers of our exports, in 1971 we
shipped $8.3 billion to the European Com-
munity, $4 billion to Japan, and $10.1 billion
to Canada. Overall, the Bill would require a
reduction of 256%, or $11 billion, in our 1971
imports of about $45 billion.

Our trading partners clearly could not and
would not take this massive restriction of
their exports lying down. Indeed, they would
have a legitimate grievance. They would
retallate in kind, as they have in the past,
with the result that tens of thousands of
higher paying jobs assoclated with U.S. ex-
ports would be wiped out, forcing massive
adjustments and dislocations on the U.S.
economy. If retaliation was comparable in
size to the proposed restrictions, one-quarter
of our exports, or about $10 billion in 1971,
could be cut off. And most of the burden
would be borne by American workers, the
very people the quotas in theory are de-
signed to help. Surely the economic history
of Smoot Hawley and the 1930's teaches us
that shrinking trade costs jobs while fair and
expanding trade creates jobs.

U.S. PATENTS

The Bill would also limit a U.S. patent-
holder’s right to produce the patented prod-
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uct abroad or to license someone else to
produce it in a foreign country. Effects on
U.S. patent holders could be drastic. Controls
on the flow of commercial technology would
greatly limit U.S. marketing flexibility. Given
the skills in science and research now avail-
able to foreign producers, the result would
simply be to reduce the value of U.S. inven-
tions.

Many foreign countries have patent laws
that do not protect foreign patents which
are not used in local production. Under the
proposed legislation, therefore, patent holders
would be denied royalty income as well as
protection agalnst infringement thav results
from a patent being licensed to a foreign
producer. In short, withholding the use of a
U.S. patent would not generally stop the
transfer of know-how; it would, however,
shift production away from American firms
to forelgn firms. In turn, this would cause a
loss of our competitive strength. Finally,
denying our inventors the right to exploit
their patents abroad could again provoke
retaliation in kind by foreign governments,
and thus prevent the U.S. from obtaining and
using foreign inventlons.

There are, to be sure, inequities In the
international rules governing technology
transfer, particularly in the present require-
ments imposed by Japan for the sharing of
patents as consideration for participation
in joint ventures, And some countries will
not recognize patents on imports, but will
only recognize them when the patent is exer-
cised in local production. The problem of
technology transfer needs resolutlion, but the
proposed legislation is hardly the way to go
about it.

INVESTMENT AT HOME AND ABROAD

Finally, let us look at the Bill’'s tax pro-
posals. It would change the tax laws under
which direct foreign investment is conducted,
with the objective of denying the so-called
“incentives for foreign investment’ of those
laws. Under present law, the earnings of U.S.
subsidiaries abroad are generally not taxed
until they are sent back to the parent, and
forelgn taxes pald by subsidiaries are gen-
erally allowed as a direct credit against Amer-
ican income taxes on income earned overseas.

One proposal would eliminate the deferral
of U.8. taxes on earnings of forelgn sub-
sidiaries and would treat forelgn income taxes
a8 an expense but not as a credit agalnst
U.S. corporate income taxes. Some believe
that the deferral and credit provide an Incen-
tive for Investment abroad at the expense of
Job and investment at home. The premise is
that removal of these presumed incentives
would return investment to the U.8., thereby
increasing domestic employment, Agalin let us
examine that premise.

Allowing credit for foreign taxes is pro-
vided for in thirty bllateral treaties as s
way to preclude double taxation of income.
To change the treatment of forelgn taxes as
a credit would be Inconsistent with those
treaties, go against tax equity, and produce
double taxation, effectively raising the tax
liability on income of U.S. forelgn subsidi-
arles by about 50%.,

The credit and the deferral of taxes on
foreign income enables U.S. foreign subsid-
laries to compete on even terms against
foreign firms in foreign countries, and to
compete with them in third countries. Elimi-
nating thelr deferral would diminish their
comparative strength. However, about two-
thirds of the earnings of foreign subsidiaries
are already returned to the U.S. annually,
s0 the deferral does not create a huge tax
free profit.

The deferral and tax credit are not so
much an incentive, but a way to enable
these U.S. firms to compete.

Rather than discouraging Americans in-
vesting in foreign countries, we should in-
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crease our efforts to attract forelgners to in-
vest In the United States. The recent cur-
rency realignment is a major step In that
direction. The result of forelgn investment
here will be more jobs for Americans and
an improvement in our balance of payments.

An examination of the facts and figures of
direct foreign investment confirms the fal-
lacy of the premise that forelgn investment
is a major substitute for domestic invest-
ment. Comparing direct foreign investment
by Americans to gross private domestic In-
vestment in the United States reveals that
in 1971 foreign investment was only about
3.7% of the U.S. total; for plant and equip-
ment it was 5.19%. Despite the minor propor-
tion of foreign to domestic investment, it is
not clear that even this amount would be
placed back In the U.8., were the Blill's tax
proposals imposed.

Since our firms go abroad primarily to gain
access and to better serve foreign markets,
it is doubtful that anything like a major
substitution of investment would be made.
The Bill would have domestic investment
made “just as attractive as investment
abroad”, but investment can only be attrac-
tive where there 1s access to markets.

The most effective way to stimulate our
exports Is to reduce tariff and other barriers
to trade—a major goal in the next round
of trade negotiations. To react to foreign
barriers by penalizing U.S. companles, as
Senator Hartke would do, is to compound the
problem.

THE CHALLENGE AHEAD

A major problem now s one of transition.
The textbook arguments supporting free
trade assume a smooth, costless movement
of resources among industries, but this as-
sumption does not fit the harsh realities of
economic 1ife, It 1s up to all of us—business,
government, and labor—to find paths and
programs to lower the human cost of change.
It is also our Job to increase the competitive~
ness of the U.S. economy, to use the genius of
American technology and inventiveness, to-
gether with the most modern plant and
equipment, to keep ours the most productive
of the world's socleties,

This is a task which I consider one of the
most vital responsibilities of the Council on
International Economic Policy. But stifling
restrictions on trade, investment and tech-
nology would do great harm to our country,
to its workers, its consumers, and its inves-
tors. Let us see to it that our remedies are in
proportion to the problem.

The overwhelming evidence points to the
counter-productive nature of economic isola-
tionism; this is clearly not the way to save
or create jobs. More importantly, economic
isolationism can breed political isolationism,
and a turning away from the kind of inter-
dependent free world which has been the aim
of post-war American foreign policy. The
American tradition and the American spirit
call on us to look outward—to believe in the
competitiveness of our American workers and
our American system in any fair competition.
The Administration i1s convinced that the
New Economic Policy is the right approach
and that the programs set in motion by the
President’s decisive actions will produce real
and lasting benefits to American workers,
consumers and managers.

SPACE SHUTTLE

Mr. ANDERSON. Mr. President, as we
approach the debate on the space
shuttle, we are going to hear more and
more about the testimony of Dr. Ralph
Lapp before the Committee on Aeronau-
tical and Space Sciences on April 12. In-
deed, the entire testimony has already
been placed in the Recorp three times,
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twice on April 19—pages 13409 and
13583—and again yesterday, May 4—p.
15956. No doubt we will see this testi-
mony in the Recorp again and again,
long after the material has been refuted
by responsible authorities, or long after
the material had any other than histori-
cal value to the relevance of the current
situation.

Dr. Lapp is a physicist, not an econ-
omist, but all of his arguments against
the shuttle are directed at its economics.
Therefore, the committee felt it only
proper to ask that Dr, Lapp’s remarks be
analyzed by recognized experts in this
field. Consequently, we asked Dr. Oskar
Morgenstern and Dr. Klaus P. Heiss to
supply a rebuttal to his statement.

Previously, on April 20, I placed in the
REcorp—p. 13786—the remarks of Dr.
Morgenstern and Dr. Heiss before the
committee and a reply to Dr. Lapp’s
statement submitted to us by NASA. I do
not see the need for placing this ma-
terial in the Recorp again at this time.
I do, however, ask unanimous consent to
place in the Recorp the letters I have
received from Drs. Morgenstern and
Heiss and the detailed rebuttal to Dr.
Lapp’s statement. The rebuttal is con-
veniently numbered to correspond to the
specific points raised by Dr. Lapp.

I hope that Senators will study this
rebuttal in detail and decide for them-
selves what the proper course of action
is regarding the future of our space pro-
gram.

There being no objection, the rebuttal
was ordered to be printed in the Recorb,
as follows:

MaTHEMATICA, INC.,
Princeton, N.J., April 24, 1972,

Hon. CLINTON P. ANDERSON,

Chairman, Committee on Aeronautical and
Space Sciences, U.S. Senate, Washing-
ton, D.C.

DeAR MR. CHAIRMAN: I would like to in-
form you for the record that I am in com-
plete agreement with the contents and form
of the statement Dr. Heiss has written in
reply to the testimony by Dr. Lapp which
the latter delivered before the committee on
April 12th. My own reply on that day was
necessarily brief because the meeting was
breaking up. I am glad that Dr. Helss' testi-
mony exists because it surely will set the
record straight.

We have both tried sincerely to provide
correct and useful information about the
economic characteristics of the planned
Space Shuttle,

If we can be of further use, please do not
hesitate to call on us.

Yours truly,
OsEAR MORGENSTERN.

MATHEMATICA, INC.
Princeton, NJ., April 19, 1972.

Hon. CLINTON P, ANDERSON,

Chairman, Committee on Aeronautical and
Space Sciences, U.S. Senate, Washing-
ton, D.C.

Dear Mr, CHAIRMAN: Enclosed please find
a detailed rebuttal concerning Dr. Ralph E.
Lapp’s testimony made bhefore your com-
mittee April 12, 1972, after the testimonies
presented by Dr. Oskar Morgenstern and by
me,
The detail and the depth of the rebuttal
to Dr. Lapp is motivated not so much by
the attention that this particular testimony
deserves, but rather by my personal strong
feeling that a constructive criticism of the
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Space Shuttle System could actually have
contributed in a positive way to a better un-
derstanding by your committee of the true
issues involved. This service in my opinion
has not been rendered so far by the critics
of the Space Shuttle.

As a matter of fact, it is rather the eco-
nomic analysis performed for NASA by us,
as well as other important inputs from other
agencles and industry, that NASA has sub-
stantially adapted the Space Shuttle System
to meet economic requirements as well as
technical design wishes. This has led, as &
matter of fact, to a reduction of non-recur-

costs of the Space Shuttle System of
about $7 billion.

As stated In the rebuttal, the present
configuration that NASA has now chosen is
meeting the most conservative economic
evaluation criteria. There are important is-
sues that remain to be studied with regard
to the proposed Space Shutitle System and
in the absence of a constructive criticism
from the outside I think that NASBA is study-
ing these on its own initiative already.

Yet whatever the outcome of these addi-
tional exercises will be they will not change
the basic economic findings that first, a re-
usable space transportation system is within
the economic interest of the United States
and second, that the present configuration
chosen by NASA guarantees the lowest cost
and lowest risk approach to the Space Shut-
tle development in the 1870's.

Most sincerely yours,
Kraus P. HEiss.

REBUTTAL BY DR. Eraus P. Herss, DIRECTOR,
ApvaNcEp TECHNOLOGY EcoNOoMICS, MATH-
EMATICA, INc., To TESTIMONY OF DR,
Rarpe E. Larp, MADE TO THE U.S. SENATE
COMMITTEE ON AERONAUTICAL AND SPACE
BcieNces, WEDNESDAY, APRIL 12, 1972, EN-
TITLED “STATEMENT ON THE SPACE SHUTTLE
SYSTEM”

OPENING REMARKS

Dr. Ralph E. Lapp has shown in his testi-
mony of Wednesday, April 12, 1872 a singular
unawareness of the facts as presented in the
economic study performed by Mathematica
and the two supporting contractors, namely
Aerospace Corporation and Lockheed Mis-
siles and Space Corp. (LMSC). Dr. Lapp, for
example, calls repeatedly for analyses that
have been carried out In much more depth
and detail than he actually advocates in his
testimony.

Also, Dr. Lapp's testimony shows that, his
claims to the contrary, Dr. Lapp is singularly
unfamiliar with space transportation sys-
tems, space program costs and operations, as
well as economic analyses thereof. His tes-
timony has been a disservice to the critics of
the Space Shuttle System.

In the following are some ad hoc state-
ments concerning Dr. Lapp's testimony. It
may suffice to highlight some of the major
misconceptions and mistakes made in his tes-
timony. This rebuttal in no way should im-
ply that there do not exist many issues that
need further examination and study by
NASA, Congress and others concerning the
Space Shuttle program. In the following, I
will comment on the individual “points"”
made by Dr. Lapp in his ad hoc testimony.

Points 1 through 9: During the course of
the Space Shuttle efforts, NASA as well as
other government agencles have been making
use of a rather naive oversimplification of
the economic case for the Space Shuttle by
quoting numbers such as $100 per pound for
the cost of putting a payload into orbit using
the Space Shuttle and then comparing this
cost to 600, #8700 or even $1,000 per pound
for expendable systems. The numbers of $100
per pound (and more recently of $160 per
pound) was arrived at by dividing the due
east payload capability of the Space Shuttle
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to a 100 nautical miles orbit into the aver-
age operating costs of a Space Shuttle
launch. As only a fraction of space payloads
are launched due east and only a fraction of
these into a 100 nautical mile orbit, it is dif-
ficult to assert that the payload number used
should be this maximum capability of the
Space Shuttle. Furthermore, since the Space
Shuttle is not yet developed and the non-re-
curring investment for the system is not yet
made, opponents of the system have argued
that the large non-recurring costs must be
added into the balance to calculate a ‘“‘cost
per pound” in terms of transportation costs
of the Space Shuttle System.

Let me state to this Committee that the
complete systems cost of the Space Shuttle
System were included in our economic evalu-
ation. Of course with regard to the existing
expendable system, all if not most of the re-
search costs have been spent in the 1860's and
therefore are not considered at all in the com-~
parison between the Space Shuttle System
and the expendable transportation technol-
ogles. This should be so. It is on the total life
cycle cost basis of the Space Shuttle Sys-
tem and the comparison of these to expend-
able systems that we do find the Space Shut-
tle System to be economically justified.

It is,’of course, an entirely different mat-
ter when costs are measured for pricing the
services of Space Shuttle launches. In this
latter context, such freshman course eco-
nomic concepts as average costs, incremental
costs and total cost recovery do play an Im-
portant role. The relation of, for example,
incremental cost to the prices that NASA
should charge for Space Shuttle launches to
bring about the most efficient national use
of the new space transportation system is a
complicated issue. I dealt extensively in a
separate working paper with exactly this.
With all due considerations, let me state that
the presently quoted number of $10.5 million
for a single Space Shuttle launch for the new
Space Shuttle configuration is an average
cost per Space Shuttle launch expected for
the 1980's. The actual incremental costs as
shown by our analysis are expected to be
below this figure by anywhere from 82 to $3
million. In addition, the capability of the
Space Shuttle System to launch multiple
payloads leads to the theoretical possibility
of zero launch costs for some particular
spacecraft.

In a practical sense, the $160 per pound
number is, therefore, meaningless and the
only way in which a proper assessment of
the Space Shuttle economics can be made is
by considering all costs incurred in the op-
eration of a space program using the Space
Bhuttle or expendable systems. In particular,
the different costs of payloads as well as sat-
ellite operations (for expendable systems
and the Space Shuttle System) have to be
included in an economic comparison. The
complete life cycle costs of launch vehicles
as well as payloads and operations have then
to be compared between expendable vehicle
operations and Space Shuttle operations.
This is exactly what has been done in a
series of analyses presented in the MATHE-
MATICA Report, as well as by the two sup-
port contractors.

NASA's passion for the use of this over-
simplification has, of course, left it vulner-
able to attack by uninformed critics, and Dr.
Lapp has seized upon this opportunity.

Space launch costs have to be seen in
proportion to the cargo they carry, This is
the most immediate and primitive notion
in transportation economics in general. For
bulk cargo, transportation costs are very
important. For highly valued instruments,
transportation costs actually are only a
fraction and often the least important por-
tion of their overall eost. Thus, bulk cargo
is transported by ship and rail; scientific in-
struments can be transported economlically
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by air freight. Also, the cost of the cargo,
the packaging, as well as insurance premi-
ums, may change depending on the trans-
portation system used.

In the case of the Space Shuttle System
one has to estimate and analyze the effects
that different space transportation systems
will have on the costs of space satellites since
these are the major contributors to the costs
of the national U.S. space program today.

In the case of hydrogen or other space
bulk cargo in support, for example, of &
large interplanetary mission or an in-orbit
space tug, the transportation costs do be-
come important and the Space Shuttle cargo
bay can be used to its full capability yielding
in these cases cost per pound of $160 (and
possibly less on an incremental cost basis).

When looking at individual missions, of
course, the economics of the Space Shuttle
occurs both in the payload costs and in the
launch costs. Let me draw Dr. Lapp's atten-
tion to just three examples of scientific pay-
loads. The examples chosen, at random, are
the Radio Explorer, the Solar Orbit A, and
the Polar Earth Observatory (see Table 1.0).
As Table 1.0 shows, in the case of the Radio
Explorer the payload cost using expendable
launch vehicles would be $305 million in the
1980's. The launch vehicles needed to carry
these payloads into orbit would come to a
total of $103 million. Individual launch
breakdowns as well as launch vehicle opti-
mization with regard to the individual pay-
loads were considered in our analysls in de-
tail. Table 1.1 gives the aggregate results of
this analysis for the Radio Explorer as per-
formed by Aerospace Corporation. Underlying
Table 1.1 again are analyses on a subsystem
basis for this satellite based on the inputs
provided by LMSC as well as other extensive
satellite cost information available to Aero-
space Corporation. For the Space Shuttle Sys-
tem the identical mission requirements in
terms of observations were then taken and
a Space Shuttle payload program perform-
ing the same scientific functions constructed,
making use of the Space Shuttle vehicle. In
this particular example, the payload cost
over the same time period would amount to
$222 million and the launch vehicle costs
needed to carry the payloads into orbit and
maintain their capability are $54 million.
Overall, the advantage in the case of the
Radio Explorer would amount to $83 million
in terms of payload cost savings. In this
particular case, the economics of the Space
Shuttle derives about equally from the pay-
load area and the launch vehicle area. In the
most recent analyses, reported in the Janu-
ary 1972 report, we actually used average cost
per launch of $10 million rather than the
lower incremental costs for the Space Shuttle.

TABLE 1.0.—SAMPLE OF 3 PROGRAM ANALYSES (TOTAL
CIVILIAN PROGRAMS ANALYZED:78)

IMillions of 1970 dollars]

Advan-
Space tage of
shuttle

system

Expend-
able

space
systems shuttle

Radio Explorer:
Payload costs. $305 $222 $83
Launch vehicle costs. ... 103 54 49

408 276 132

Solar Orbit A:
Payloadcosts____...___. 20
Launch vehicle costs 2 2 5

173 148 25

Polar Earth Observatory:
Payload costs._ . __ .. ...
Launch vehicle costs

Toldeo o oot

71
8

855
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TABLE 1.1.—INDIVIDUAL PROGRAM COST INCLUDING LOSSES, RADIO EXPLORER—OSSA, LAUNCHED FROM ETR

|Dollar amounts in millions of 1970 dollars]

Lv T3B/
C (num-
ber)

Pl {num-

Fiscal year ber) Pi Tot

Case A—Current expendable system

Case C—Space transportation system (Space Shuttle)

Lv Tug

New
Lv dir ber) (

Lv Sht!
ber) (

Lv Tug
ber) (

ex
b g Pl Tot Lvdir Prog dir

Dir—Direct. ETR— astern Test Range. Lv—Launch Vehicle, 0SSA—Office of Science and Space

Applications. Pl —Payloads (spacecraft and instruments). Pl-New-

New payloads. PI-Ref—Refur-  Range.

bished Payloads. Prog—Program. Shti—Space Shuttle. TATS/D/T—Thrust Augmented Thor Delta.

In the case of the Solar Orbit A, the pay-
load cost using expendable launch vehicles
would have been over the 1980’s about $146
million. Similarly, the optimum launch ve-
hicle costs to carry this payload into its orbit
are $27 million again for the same time pe-
riod and present technology. Again, using
a detailled analysis of achieving the same
scientific observations, using the Space
Shuttle System, the payload cost of the Solar
Orbit A would come to $126 million for the
Space Shuttle System. The launch vehicle

costs using the Space Shuttle System were
$22 million (see Table 1.2). Overall, the sav-
ings in this particular mission of the Space
Shuttle System break down into $20 million
saved in the payload area and another #5
million saved in launch vehicle costs. Again,
payload cost as well as launch vehicle cost
savings occurred using the Space Shuttle
System. In both areas the Space Shuttle
System showed an advantage.

Finally, in the case of the Polar Earth
Observatory, the expendable launch payload

T3C—Titan 3C. T3B/C—Titan 3B/Centaur, Tot—Total. Tug—Space Tug. WTR—Western Test

costs would have amounted to about 8771
million over a twelve year program of active
observations. The launch vehicle costs need-
ed to carry these payloads to their orbits
are $84 million. In arriving at both payload
as well as launch vehicle costs on the ex-
pendable system, the technical capabilities
of expendable launch vehicles were optim-
ized to come to the least cost solution to
fulfill this mission with expendable trans-
portation systems (in all cases for current
and new expendable technology).

TABLE 1.2.—INDIVIDUAL PROGRAM COST INCLUDING LOSSES, SOLAR ORBIT A—0SSA, LAUNCHED FROM ETR

[Dollar amounts in millions of 1970 dollars]

Case A—Current expendable system

Case C—Space transportation system (Space Shuttle)

Lv T3C/
(num-

Pl (num-
Fiscal year ber) ber) Pl Tot

Pl

New Rf— Lv Lv
Lv dir Prog. dir (number) (number) (number) ( j JE

Lv Tug
axp
4

Lv Shtl
ber) ( ) Pl Tot

Lv Tug
ber} ( Ly dir

Prog. dir

DIR—Direct. ETR—Eastern Test Range. Lv—Launch Vehicle. 0SSA—0Office of Science and Space

Applications. Pl—Payloads (spacecraft and instruments). Pl-New

New payloads. Pi-Ref—Refur- Range.

bished Payloads. Prog—Program, Shtl—Space Shuttle. TAT 9/D/T—Thrust Augmented Thor Delta,

In comparison, an optimum use of the
Space Shuttle Systemn making use of its
larger payload bay as well as weight carry-
ing capability, the payload costs perform-
ing the same missions and functions in
terms of scientific information came to $438
million. The launch vehicle costs that go
with this for the Space Shuttle System were
$128 milllon, actally lerger than expendable
launch costs (see Table 1.3). (One should
understand that this optimization or eco-
nomic calculation was carried out in detail
year by year, depending on the launch re-
quirements of both expandable and Space

Shuttle vehicles and agaln on a satellite
subsystem basis.) Let overall in the third
case quoted, of the Polar Earth Observatory
the advantages of the Space Shuttle Sys-
tem are obvious: in the area of payloads
there are $333 milllon of savings, offsetting
amply launch vehicle cost increases of $44
million. In the latter case, obviously it is
the payload costs that matter most, while
based on launch vehicle costs only one
might reject the Shuttle System.

One should take notice that for scientific
and application programs about 78 missions
(all civillan) were analyzed on this basis for

T3C—Titan 3C. T3B/C—Titan 3B/Centaur. Tot—Total, Tug—Space Tug. WTR—Western Test

the 19880's in a similar extensive manner.
It goes without saying that programs of the
Department of Defense were analyzed in simi-
lar detail.

It is not possible in these few pages to
describe to the Committee the care as well
as the conservatism in each of these steps
that were taken in order to come up with
a true and comprehensive evaluation of the
Space Shuttle System when compared to ex-
pandable space transportation technology. It
s a sad commentary that after an extensive
period of time, some critics of the Space
Shuttle System stlll resort to neglecting the
economic analysis actually carried out.
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TABLE 1.3—INDIVIDUAL PROGRAM COST INCLUDING LOSSES, POLAR EARTH OB—O0SSA, LAUNCHED FROM WTR

[Dollar amounts in millions of 1970 dollars]

Case A—Current expendable system

Case C—Space transportation system (Space Shuttle)

Lv TATS
Pl /0T
(number) (number)

Fiscal year Pl Tot

Lv. LvShtl LvTu
ber) (number) (numb g(

Lv Tug

£xp
ber) Pl Tot Lv dir  Prog. dir

Lv dir Prog. dir (

R ot et Pt ot et ot o o et

-
L

44
b3 P PP TP PR T <

Dir—Direct. ETR—Eastern Test Range. Lv—Launch Vehicle, 0SSA—Office of Science and Space
load f i ts). Pl-New—New payloads. Pl-Ref—Refur-

Applications. Pl—Payloads (sp and instr

I must emphasize therefore here again that
the numbers as put forth by Dr. Lapp in
terms of cost per pound of transportation
have no practical significance and play no
part in the economic analysis as suggested
by Dr. Lapp.

Furthermore, I would like to point out the
baseline program used by us as an input
(514 Space Shuttle flights) already is a
scaled down version of the program given to
us by NASA and the Department of Defense,
which actually included 624 Space Shuttle
flights in the 1980's. The reduction from 624
to 514 Space Shuttle flights was made by us
independent of the judgment of NASA and
the Department of Defense in order to ezx-
clude 110 Space Shuttle flights that poten-
tially contributed greatly to the economic
adyvantage of the Space Shuttle but on which
no clear convergence of opinions existed as
to the eract scale of the Space Shuttle ad-
vantage, although everybody agreed that
these advantages would be substantial. The
missions were not excluded due to a lack of
our confidence that they will actually happen
in the 1980's but rather in order not to open
the economic analysis to controversy with
regard to the actual figures used and the
great difficulty to estimate the economic ad-
vantages In these particular areas for the
1980's. This was a modification made on the
input side.

Points- 10 and 11: Here again Dr. Lapp is
exploiting the situation which has been fos-
tered by NASA and other agencles, The
MATHEMATICA Report makes no secret of
the fact that it considers the complete na-
tlonal United States space program, namely
including NASA, non-NASA users of space,
and the Department of Defense. We state and
restate this fact again and again throughout
the report. MATHEMATICA examined a series
of space programs (called SCENARIOS) in
which the military component for one meas-
ured in terms of Space Shuttle flights, varies
from a low of about 30% to a hypothetical
high of about 60%.

The Administration has chosen NASA for
the task of developing a national capability
for space transportation in the 1980's. Sev-
eral commercial applications have come to
my attention which actually would lead to
quite a dramatic increase of civillan eco-
nomic commercial space applications in the
1980's and beyond, that might overshadow
any of the present considerations made by
us for the analysis of the Space Shuttle
System in terms of numbers of Space Shut-
tle flights. Our analysis shows that the Space
Shuttle will be effective over a very broad
spectrum of traffic mixes between the De-

partment of Defense, NASA, commercial
users and other government agency users,
provided the total national United States
trafic level remains at least in excess of
about 30 Space Shuttle flights per year. Thus
the Space Shuttle should serve the national
purpose whatever the future may hold in
terms of requirements for Space Shuttle
flights. It is most astonishing that this par-
ticular characteristic of our analysis es-
caped Dr. Lapp's attention, Chapter 8 of our
report is exclusively dedicated to the analy-
sis of these different space programs. Lit-
erally hundreds of different space programs
have been analyzed and alternative space
transportation systems were competed

t them. The summary reflects the over-
all objective results of this analysis.

Dr. Lapp, however, states, “If the Space
Shuttle is intended to be a military vehicle,
then I submit that it ought to be funded
by the Department of Defense.” In reply to
this, let me state that the Space Shuttle
is intended to be a general purpose vehicle
which has military applications and is by no
stretch of the imagination exclusively a mili-
tary vehicle. As stated above in terms of
numbers of Space Shuttle flights, over T0%
of the traffic will be civillan, by NASA and by
commercial users as well as other govern-
ment agencies. If to this a demand for space
transportation were added by European and
other nations, this portion of the expected
traffic of the Space Shuttle would be in-
creased even more in favor of civillan space
transportation. The very fact that the Space
Shuttle System may lend itself as a world-
wide means of space transportation, is all
the more a reason why a civillan agency like
NASA should develop the Space Shuttle Sys-
tem.

The national investment competence to
develop advanced space vehicles has been
made in NASA way back in the 1960's. Why
Dr. Lapp believes that this now should be
abandoned is far from clear. Also since the
Space Shuttle will be the single major de-
velopment program of NASA in the 1970's, I
am confident that NASA will give its un=-
divided attention to the task of seeing this
program come in at the estimated costs.

By analogy, of course, the railroad systems
of the United States also transport military
cargo quite extensively. Yet, I have not seen
any single notion advanced by economists
or “adversary scientists’ that the railroads
should be run and taken over by the Depart-
ment of Defense for that reason.

In Point 10 and the Table outlined there-
in, Dr. Lapp just makes a point in support
of the economie analysis carried out by us by

bished Payloads. Prog—Program. Shtl—Space Shuttle. TAT9/D/T—Thrust Au,
T3C—Titan 3C. T3B/C—Titan 3B/Centaur, Tot—Total, Tug—Space Tug. WTR—Western Test Range.

ented Thor Delta.

quoting that launch vehicle costs are only
a minor part of the space program costs.
Why he then concentrates in the previous
points exactly on launch vehicle costs es-
capes my notion. In Point 11, Dr. Lapp
quotes a $14 billion figure over the past eight
years for the Department of Defense for
space spending. For 12 years, the comparable
time period, this would amount to $20 bil-
lion. In addition to this, Dr. Lapp forgets to
adjust the dollars spent by the Department of
Defense between 1964 and 1971 to constant
1970 dollars, which would increase the num-
ber of $20 billion just quoted by another sub-
stantial factor, in the neighborhood of 38%
over a 12-year period. Thus, Dr. Lapp is ac-
tually implicitly making the case for a $27.6
billion Department of Defense program over
a 12-year period by citing the record of the
1964-t0-1971 period. Of the total space pro-
gram used by us of $42 billion for expendable
systems, this would then leave only $14.4 bil-
lion for all NASA, non-NASA and other
civilian applications. Nowhere in our analysis
were we so optimistic with regard to activities
of the United States by agenecis in the 1980's.
It underlines the conservation of our anal-
sis.
. Points 12, 13 and 14. First of all, the Table
reproduced in Dr. Lapp's testimony is not a
result of our analysis but is an Input given
to our analysis. It represents the life-cycle
cost comparison for a specific space program,
a measure of the size of which is given by
its content of 514 Space Shuttle flights in
a 12-year period from 1879 through 1980,
As a matter of fact, this particular space pro-
gram was modified from the original input
given to MATHEMATICA by NASA and the
Department of Defense which included a
Space Shuttle flight activity of about 624
flights for this same 12 year period. In adapt-
ing the 624 Space Shuttle flight program to
the 514 Space Shuttle flights, we did exclude
several missions which, if they came about,
would be particularly favorable to the eco-
nomics of the Space SBhuttle System. We are
more than happy to report and explain to Dr.
Lapp more about this particular adaptation.
Thus, the inputs used by us have already
scaled down some portions of the national
space activity within which and above which
a Space Shuttle System would make sense
to the United States on an economic basis.

We then examined a variety of space pro-
grams, varying in size from a low of 400
Space Shuttle flights to a high of 682 Space
Shuttle flights in the January 1972 analysls
(and in the analyses reported on in May of
1971 to a high of up to 900 Space Shuttle




16090

flights). We have shown in these analyses,
and the extrapolations made, that the Space
Shuttle remains economically acceptable for
the United States down to a low of about
360 Space Shuttle flights, and including pay-
load cost, over a 12 year period from 1979
to 1090. We extended, furthermore, the space
program of the United States beyond this
period in accordance with general principles
of economic analysis to see the effects of an
extended use of reusable space transportation
technology.

Dr. Lapp questions the $7 billion savings
shown in the Table that he extracted from
our analysis., In doing so, he questions the
$42 billion space program in the current ex-
pendable category. Please bear in mind that
this is the direct cost of the total national
United States space program Including NASA,
non-NASA government agencies, commercial
users and the Department of Defense for a
12 year period with an average of total fund-
ing of $3.5 billion per year. To give a better
understanding of the physical distribution
of these dollars over time, Figure 1 is in-
cluded which shows the total life cycle costs
comparing the Space Shuttle System and a
new expendable system over the same time
period for a 12 year space program. I am
looking forward to explain to Dr. Lapp more
of the detall and the backup of the numbers
used in our analysis.

The numbers shown in Figure 1 as well as
those just quoted can hardly be said to be
unreasonable in the light of what we are
presently spending for our national space
program. In the comment made with regard
to Points 10 and 11, I already cited numbers
given by Dr. Lapp himself in support of the
Department of Defense program, which, if
we were to use Dr. Lapp’s own figures, would
amount to a Department of Defense program
in comparable 1970 dollars of possibly as
high as $27.6 billion out of the total quoted
by us of $42 billion. No where in our analysis
did we include such a Department of Defense
program, although in some of our space pro-
grams we did increase hypothetical Depart-
ment of Defense activities to be in line with
these historical figures quoted by Dr. Lapp.

Rather, our Department of Defense space
activity levels were roughly half of those
}vcl):l;ch Dr. Lapp quotes on an historical basis.

course, again done in constant -
able 1970 dollars). S

Dr. Lapp also mentioned RAND studies on
aerospace cost prediction performance and
states with pseudo authority that “Actual
costs exceed the estimates by 80%”, as
gmugh this were a well defined empirical

W.

As a matter of fact, we did a detalled study
also of the relevant RAND reports in house
with MATHEMATICA. As far as possible, we
did allow in our sensitivity analyses exten-
sively for possibilities of cost overruns and
learning effects within the Space Shuttle
program. These analyses are reported ex-
tensively In both the May 31, 1971 report as
well as the January 31, 1972 report by us.

Of the two RAND reports that Dr. Lapp
references, the second RM-3061-PR, dates
back to 1965 and does not reflect more recent
experience. Dr. Lapp does not reference
RAND report RM—6072-PR dated November
1969, which is the data base for RM-6269—-
ARPA, which he does reference. These later
results, the significance of which escapes
Dr. Lapp, predict that 1970 vintage cost esti-
mating technigues should predict a cost
within abcut 209% of the final numbers.
Again, I would be more than happy to review
with Dr. Lapp the present state of the art of
cost estimation of advanced aerospace sys-
tems, Including the potential uncertalnties
that remain in these areas. However, nowhere
is the present state of the art close to the
facts as reported by Dr. Lapp; the updated
RAND results are guite different and con-
tradict Dr. Lapp's testimony. In our own
in-house evaluation, we basically concur with
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later RAND findings. This is not to say that
substantial cost uncertainties do not exist
in these major programs. As a matter of fact,
NASA has allowed for 81 billlon of con-
tingency funding for the Space Shuttle above
and beyond the quoted $5.15 billion research
and development figure.

The numbers used in the MATHEMATICA
Report for the non-recurring cost of the
Space Shuttle are in excess of the contractors’
numbers. The numbers being used by NASA
in turn exceed In some areas the figures used
by MATHEMATICA. It would appear, there-
fore, that NASA’s numbers are realistic in
the light cof present day cost estimating
capabilities. NASA's own past performance
in the area of space transportation (and cost
estimates assoclated with that) is actually
remarkable, at least on an aggregate basis. In
this connection, for example, it should be
remembered that the Apollo program, over-
all, was undertaken at less cost than pre-
dicted at the beginning of the 1960’s. Detailed
examples to the contrary, of course occur
within any agency, yet the overall aggregate
performance of NASA In the most important
program undertaken by that agency, namely,
the landing of a man on the moon, the agency
performed actually remarkably well. If simi-
lar attention is given by NASA to the devel-
opment of the Space Shuttle and the poten-
tial tradeoff between capabllity, cost, and
time, there exists no reason why NASA can-
not perform similarly well within this new
development program.

Point 16: Solld rocket motors in the pres-
ent configuration chosen by NASA for the
Bpace Shuttle booster can either be reused
or expended. MATHEMATICA's analysis cer-
tainly shows that SRM reuse is not required
for economic justification of this system and
that the use of these boosters in an expand-
able mode is entirely satisfactory. The $10.5
million average cost number per launch could
be substantially lower if one were to belleve
industry estimates as to the potential for re-
use of the solid rocket motor boosters within
the expected activity level of space trans-
portation in the 1980's. If these economic
analyses, when confirmed, show that resue of
solid rocket motors is more advantageous,
then so much the better for the Space Shut-
tle System.

It is important to point out that the new
space transportation system in the form of
the Space Shuttle is actually a mired reuse-
able and expendable space transportation
system. Any great advantages that theoreti-
cally could or might be claimed for expend-
able systems would therefore intrinsically
also help the new Space Shuttle configura-
tlon chosen if the advantages of expendable
propulsions were integrated in sultable form
with the reusable orbiter now being devel-
oped by NASA. We actually performed a hy-
pothetical analysts in which the expendable
cost for both transportation systems (the
Shuttle System as well as the “expendable”
system) were assumed to be zero. In this
case, through the reuse, updating, mainte-
nance and repair capabllity of the Space
Shuttle System, there is actually an increas-
ing advantage and justification to develop
the reusable orbiter shuttle. This result goes
to Indicate that hypothetical, dramatic
launch cost savings on expendable systems
will and might actually help the economics
of the present Space Shuttle configuration.

Point 17: In our analysis, we examined in
considerable detall the equal capabllity case
in which the costs of operating a given space
program using the Space Shuttle are com-
pared to the costs of operating an identical
program using expendable vehicles. Since
the Space Shuttle, by its very nature, pro-
vides the capability for a manned space
flight, it is necessary for a true comparison
to include in the expendable system at least
an economic earth orbital capability. The
lowest cost way of achieving this capability
with expendable vehicles In the 1980's is
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considered to be an adaptation of the pres-
ent manned capability for best use in earth
orbit; that is, to develop a Blg G (Gemini)
spacecraft and its assoclated launch vehicle.

The launch vehicles would be different
from the Saturn technology, which turns
out to be extremely expensive, as witnessed
by Apollo launches, the complete mission
costs of which change between $350 and
#500 million per launch. Yet, Dr. Lapp calls
for the maintenance of that system “We
have the current expendable capability.”).
The vehicles in support of an earth orbit-
ing manned capability are not presently de-
veloped. They would allow on the ezpend-
able space transportation system side for
a low cost capability to perform a much re-
duced manned program in earth orbit (our
funding level for the manned program
varies between $250 to $350 million per year
as compared to about a tenfold number in
the 1960's). Therefore, for a true (mini-
mum cost) comparison, the non-recurring
costs associated with these wvehicles must
be included in an economic analysis com-
paring expendable as well as reusable space
transportation systems. Other Office of
Manned Space Flight space capabilities were
considered, for example a space glider, which
then were dismissed as uneconomic for a
true equal capability comparison with re-
gard to the Space Shuttle System. To re-
peat, the Big G program included for our
equal capability analysis is the lowest cost
alternative within the U.S. space program
of the 1980's to Apollo technology for earth
orbital missions.

Point 18: It is true that a program includ-
ing both Big G and a Space Shuttle would
involve a redundancy, just as a program in-
cluding both the Space Shuttle and expend-
able launch vehicles would involve redun-
dancies; the Big G program is an alternative,
and at that the lowest cost alternative to be
considered within ezpandable systems. Since
the Big G and the Space Shuttle are not
shown as components of the same space
transportation system, Dr. Lapp's comment
eludes me.

Point 19: In the analysis of the Space
Shuttle and of expendable space transporta-
tion systems, we were keenly aware of the
problem of accurately forecasting a traflic
model for a perlod which is from 10 to
20 years away. We therefore chose to analyze
the performance of the Space Shuttle for
a wide range of potential space programs.
The actual programs analyzed and com-
pared run literally into several hundreds.
How these programs were arrived at is de-
scribed in detall in several chapters of the
reports of May 31, 1871 and January 31,
1972. How this key portion of the analysis
escaped Dr. Lapp’s attention is beyond my
comprehension.

Why Dr. Lapp should, furthermore, con-
sider it immoral to carry Department of De-
fense trafiic using a national launch system
such as the Space Shuttle is not clear. Since
NASA, a civilian agency, is developing the
Space Shuttle, am I to understand that the
Department of Defense should be precluded
from using this system in the 1980's for rea-
sons of economy?

Our work shows the Space Shuttle to be
economically effective down to a traffic level
of 30 Space Shuttle flights per year. Dr. Sea-
mans has gone on record that the Depart-
ment of Defense will plan to use about 20
Space Shuttle flights per year and we have
reason to believe that the civilian non-NASA
traffic, including other government agencies,
earth resource applications, navigation, etc.,
will be at least 7 or 8 flights for the United
States per year. Thus, the 30 flight total
could include no more than 3 NASA fiights
per year, all this assuming that there is no
trafiic originating from overseas.

In conclusion, this hardly sounds like Dr.
Lapp’s “sharp step up” in NASA's space ac-
tivity.
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We also reduced, for example, the (for-
merly) Office of Space Sclence and Applica-
tions space program by up to 50% in the ac-
tivity levels given to us in some of our space
programs, We did not do this because we ad-
vocate such a reduction, but just to deter-
mine the sensitivity of the Space Shuttle
System, as well as the minimum activity
level which has to be supported and pre-
dicted in order to make the Space Shuttle
System an economic choice. This activity
level, using relatively conservative evaluation
methods, is determined by us to be around
30 Space Shuttle flights per year.

Point 20: Dr. Lapp's new total of 25 billion
for column 1 would give an average national
expenditure of approximately $2 billion per
year in the 1980's. The Department of De-
fense needs approximately $1.5 billion per
year based on our extrapolation of DoD needs
for the 1980's, rather than the historically
high expenditure level quoted by Dr. Lapp
earlier. To handle these requirements, there-
fore it would leave about §500 million per
year for all civillan applications including
NASA, other government users of space, as
well as commercial applications for the
United States non-military space program in
the 1980's.

On the other side, if we were to take the
advocated $25 billion by Dr. Lapp for scienti-
fic and application purposes in the space
program in the 1980's for Space Shuttle ap~
plications, I could not but agree that we can
define an aggressive and rewarding space
program for the 1979 to 1990 period. The
point is that with the Space Shuttle, we
could do twice the activity advocated by Dr.
Lapp. With regard to the economic analysis
of the Space Shuttle System, this could not
but yield a tremendous return on invest-
ment. It seems unlikely that there will be
spent, however, $25 billion for the civilian
U.S. space applications in the 1980's. If this
were to come about it would just confirm
the economic choice of a Space Shuttle Sys-
tem over and above the present expendable
technology.

Point 21: The value of $8.1 billion is not
& contractor number nor has Dr. Lapp’s 1.8
factor any basis that we can discover (other
than the old 1965 RAND study, which was
updated since then by RAND to 1.2). Con-
tractor estimates for the present Space Shut-
tle are rather in the neighborhood of $4 bil-
lion. Again, I would be more than happy
to explain to Dr. Lapp the actual cost esti-
mation that has gone into our economic
analysis as well as that of NASA, and with
which Dr. Lapp seems not to be famillar.

Point 22: The bhasis for Dr. Lapp’s $20
billlon forecast is not given. It escapes my
notion on how Dr. Lapp possibly did arrive
at this number other than by subjective
estimates of his own and ignoring the facts.
For example, why not $40 billion or on the
other side, why not $4 billion? I would ap-
preciate the opportunity to study and eval-
uate the foundation and backup for Dr.
Lapp's figures.

Point 23: Nobody ever, at least within our
group, contested Dr. Lapp's statement that
it i1s not possible to justify the Space Shut-
tle economlically on the basis of launch vehi-
cle costs only, at least for space programs that
historically we have experienced. The exam-
ples given in the opening remark amply docu-
ment how the economic analysis was car-
rled out and the role transportation costs
play therein.

As to the future, Dr. Lapp's statement may
actually prove wrong in fact. For example,
the analysis of just one manned lunar ex-
ploration program ylelded advantages for the
Space Shuttle System of possibly $3 billion
of additional savings i{f such a mission were
to be undertaken, a mission of course not in-
cluded In our economic analysis of the Space
Shuttle System for reasons of conservatism.

Of course, the more the Space Shuttle Sys-
tem would be used, the more Dr, Lapp would
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contest it using his methodology based on
increased total costs. (As a matter of fact,
it is one alm of the Space Shuttle Sys-
tem to lead to a much enlarged use for eco-
nomics and civilian purposes of space which
will come about by the reduction of the
mission cost of space programs). Thus, Dr.
Lapp’s economic analysis leads to this para-
doxical result: the more desirable a system is
for economic reasons, the more it should be
rejected. The more productive activity a
space transportation system supports, the
worse it is for the nation.

Point 24: Only & very small portion of the
payload economy claimed and used in our
economic analysis for the Space Shuttle Sys-
tem is derived from the potential of mak-
ing larger and heavier satellites. We suggest
that Dr. Lapp study our report again as well
as Aerospace Corporation’s “Integrated
Operatlions/Payloads/Fleet Analysis” Report,
the primary source of input data for MATHE-
MATICA's analysis, which may be obtained
from NASA's Sclentific Technical Informa-
tion Center at College Park, Md. The report
is extensively referenced in our report. Dr.
Lapp appears to have missed this most im-
portant reference.

In addition to this, of course, groups other
than LMSC and Aerospace Corporation have
looked at payload effects for reusable space
transportation systems. In my earlier testi-
mony, that is in the testimony given above,
I quoted three corporations, namely Grum-
man Aerospace Corporation, TRW, as well as
Messerschmlitt-Bolkow-Blohm Space Division.
It is my understanding that in addition to
these corporations other studies of payload
effects were made and are being done. As far
as a satellite by satellite and space misslon
analyses competing Space Shuttle Systems
against expendable systems go, these studies
confirm in a broad sense the payload effect
analysis used in our study.

This analysis was carried out satellite by
satellite on a subsystem basis. As a matter
of fact, there are indications in several sub-
system areas that the Space Shuttle System
could decrease substantially the costs of
space programs below the actual inputs used
in our economic comparisons. On the other
side, for particular missions, for example
communication satellites, the Space Shuttle
System did contribute only in & very limited
way to the overall economics of these pro-
grams within present technology. More to
this later on.

Point 25: Dr. Lapp’s statement with regard
to payload fallures and rellability of present
launch vehicles is simply not based on facts.
Statistical analyses of payload mortality rates
are reported in Aerospace Corporation’s re-
port, referenced above. In addition to this,
substantial and very extensive statistical in-
formation 1is available through various
sources and reports existing to date. A study
made by Planning Research Corporation, and
recently updated, on detalled satellite fall-
ures formed the statistical basis for the anal-
ysis by Aerospace Corporation. Apparently
the record is not known to Dr. Lapp.

As reported earlier in our testimony, one
has to look also at the distribution of pay-
load failures over time as well as the effect
on the costs of payload development that are
incurred due to the extensive testing pro-
cedures needed today before launch to assure
their functioning in orbit. Yet, even with
these extensive expenditures of funds to date,
payloads, often of a very expensive nature,
do fail.

To report here fully the potential of the
Space Shuttle in this area obviously is not
possible. Extensive historical experience and
records exist in this area and I would like
to draw Dr. Lapp's attention to this record.

Point 26: Dr. Lapp suggests or actually
states that there has been no very detalled
analysis of payload costs for the different
launch systems. Nothing could be further
from the truth. Agaln, I refer him to Aero-
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space Corporation’s report referenced above,
the major portion of which is a very de-
talled analysis of payload costs on a mis-
sion by mission and spacecraft subsystem
by subsystem basis for future defense space
applications as well as for 78 different and
detailed civillan missions. It may be of in-
terest to note that the direct cost of the
Aerospace study was approximately $1.2
million.

Dr. Lapp furthermore makes the state-
ment, “In the communications satellite field,
there appears to be a trend towards smaller
devices which grant greater flexibility and
backup to the deployed system.” In fact,
however, the history of the Intelsat pro-
gram completely contradicts this statement.
Intelsat I (1965) had an in orbit mass of 37
kllograms. Intelsat IT (1967) had an in orbit
mass of 81 kilograms, Intelsat IIT (1968)
had an in orbit mass of 127 kilograms, In-
telsat IV (1971) had an in orbit mass of 700
kilograms.
For the benefit of Dr. Lapp, I would like
to call his attention to an article now pub-
lished by Wilbur L. Prithsard and Pier L.
Bargellini of COMSAT Corporation, “Trends
in Technology for Communications Satel-
lites” published in Astronautics and Aero-
nautics in April, 1972 which goes very ex-
tensively in current trends of communica-
tion satellites ,that do not allow at all for
particular Space Shuttle capabilities). The
trends in communications satellites, using
inputs such as those of COMSAT, do indi-
cate that the mission model used for com-
munications within our own analysis for the
1980's might be very low when compared to
projections that are now already being made
by individual companies for domestic as
well as international communications sys-
tems for use in the 1980's. Planned future
fassignments for communication satellites
in the higher frequency ranges (for example
up to 30 GHz) invarlably lead to a much
expanded activity level for communication
satellites in the 1980's and potentially for
uses of the BSpace Shuttle System that,
among others, could allow for “crude force”
approaches to these higher frequency bands
in communication systems. Yet, In our
analysis no allowance was made for such
potentials. As to the uselife of communica-
tion satellites, we did allow for the expan-
sion of their physical life time of up to 7
years.

In conclusion, therefore, a mission by mis-
slon payload effect analysis was carried out,
something that Dr. Lapp chooses to ignore,
and with regard to particular technical state-
ments on communications satellites, I do
think Dr, Lapp’s statements are not borne
out by the historical facts and trends as well
as possible projections into the future.

We did not reuse and refurbish satellites
wherever this was shown not to be economic.

Points 28 and 29: These “results” are de-
rived from Dr. Lapp’s 7-page analysis. They
represent a summary of “back of the enve-
lope scratchings™ of a nuclear physicist when
compared to a major study taking nearly two
years, costing over $2.2 million and under-
taken by recognized experts in the aerospace
and economics field. Of course, this “exer-
cise” of Dr. Lapp's might still have been use-
ful were it based on actual experience as well
as understanding on how space programs are
operated, by the different government agen-
cies today in the United States or for that
matter, in other countries. Yet, this under-
standing seems to be singularly lacking in
this case.

Point 30: The finding of the Aerospace,
LMSC and MATHEMATICA study effort is
that a space program can be operated with
the Space Shuttle for about 609 of the di-
rect cost of operation using expendable ve-
hicles.

As the price and use of gold, I might add
that Dr. Lapp may be overstating the case
for and value of gold.
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As Dr. Lapp is kind enough to state, the
space program cost of payloads using a Space
Shuttle System average to about $8,000 per
pound. The actual costs of payloads to date
average between $20,000 and $40,000 per
pound. The analogy chosen by Dr. Lapp is
therefore particularly ill-suited for an under-
standing of the economics of the Space Shut-
tle System.

Point 31: Dr. Lapp makes a telling point
when he suggests that NASA should recover
what are now known as expendable launch
vehicles with the same dexterity with which
it proposes to recover the Space Shuttle
boosters. As mentioned earlier, the Space
Shuttle booster recovery is mot mnecessary
for an operational Space Shuttle System.
It may be economically convenient. It
could well be that when the design pro-
gresses to a further stage that this feature
might be abandoned or it may be em-
phasized even more. The present Space
Shuttle configuration chosen actually does
not need to recover and reuse the boosters
to be economically justified. It can do so,
however.

In addition, I cited earlier an example
where we hypothetically put the question
of what the effects of a "“zero cost” expend-
able launch technology would be with
regard to using or not using the present
Space Shuttle System. Of course, by having
a “zero cost” expendable launch capability
one has to incorporate the same technology
also with regard to the ezpendable por-
tions of the Space Shuttle as presently
proposed by NASA. The astonishing and
unique result is shown to be that the lower
the expendable launch technology costs are,
the higher the use and the usefulness of
the reusable space orbiter now being devel-
oped by NASA will be with regard to its
use in the 1980's. This is a unique feature
of the new, mixed, reusable-expendable
transportation system being proposed by
NASA with its present Space Shuttle con-
figuration. This example, of course, is hypo-
thetical, but it shows the limit properties of
the present Space Shuttle when compared
to expendable systems within the overall
space program of the United States in the
1980's.

Point 32: In conclusion, Dr. Lapp presents
no substantial evidence based on facts to
back up his ‘“remarkable deviations.” May
I be allowed to observe at this point that
if the “adversary sclentist” concept is to
fulfill any constructive and useful function,
it has to be first based on a factual under-
standing on present operations as well as
potential future operations being proposed
by technological alternatives such as those
represented by expendable versus reusable
space transportation systems. Once this has
been accomplished, it is then yet a very
difficult task for the economist to go
through the findings and results and inputs,
adjust these for a sultable economic anal-
ysis and then to come up with conclusions
that may hold wup in the future, within a
reasonable range of expected variations.
This to the best of my knowledge, has been
done by our study group which I was happy
to direct and lead over the past two years
in cooperation with Dr. Oskar Morgenstern.
One of the most useful experiences for this
Committee would have been if it had the
opportunity to be present in some of many,
many interchange meetings and discussions
that took place between our research group,
Aerospace Corporation, as well as Lockheed
(LMSC) to assure independence and ob-
jectivity in this study effort.

There remain many areas with regard to
the new Space Shuttle System that need
further analysis, further confirmation, and
further study. However, within the original
two major questions, that is:

a. The value of a reusable space trans-
portation system for the United States, and
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b. The most economic Space Shuttle con-
figuration to achieve the objectives originally
posted by NASA.

I do not think that the economic analy-
sis carried out for NASA 1s as conclusive as
economic analyses ever can be in this area.
The answers to both questions are:

a. Yes, a reusable space transportation sys-
tem is economically advantageous to the
United States, and

b. Among the many, many alternative
Space Shuttle configurations analyzed by
us, the parallel burn solid rocket motor 156
inch version of the thrust assisted orbiter
shuttle is the most economic configuration.

As a result in part of the economic analy-
sis performed on the Space Shuttle System,
I do think that the original non-recurring
cost for the Space Shuttle program was re-
duced by about $7 billion. This Is a positive,
constructive achievement within a rationally
done economic analysis for the U.S, It is pos-
itive contribution in terms of determining
a reasonable or economically justified level
of non-recurring costs when balanced against
potential future cost savings in the 1080's
and beyond in the area of space transpor-
tation,

On the other side, I do think that the pres-
ent economic analysis does show conclusively
that no further savings in the non-recurring
costs can be achieved without substantially
reducing the national capabilities in per-
forming space missions in the 1980's in the
areas of science, of economic commercial ap-
plications, as well as in the areas of defense
applications that presently are being done
by the United States.

Even within the original objectives of the
“adversary scientist’” I do think that a much
better performance and criticism could have
been put forth that would lead to a con-
structive exchange in helping NASA to
achieve the objectives within a national
framework, the economic analysis does show
conclusively the Space Shuttle to be a unigue
opportunity for the United States in the area
of advanced technology with regard to space,
space applications, and benefits to a wide
range of areas that are in the interests of the
United States.

Finally, in conclusion, let me repeat our
often-stated willingness to present the re-
sults of the economic analysis, the metho-
dology, as well as the inputs used for the eco-
nomic analysis to any interested group of
persons, be they critical or be they favorable
to a Space Shuttle development. In this con-
nection, it would be most useful to us to have
alternative programs available for our fur-
ther analysis. Yet, within reason, I do be-
lieve that these alternative programs might
well be included in the many, many space
programs analyzed by us when looking at a
Space Shuttle in its relation to the present
expendable transportation system.

BYRD SUPPORTS EQUAL RIGHTS
FOR WOMEN

Mr. ROBERT C. BYRD. Mr. President,
a recent column which appeared in the
Beckley, W. Va., Post-Herald, under date
of April 1, 1972, reflected an honest error
inasmuch as it was based on earlier news
media reports concerning my vote in the
Judiciary Committee on the matter of
equal rights for women. I responded to
the column in a letter dated April 7, 1972,
in which I stated a clarification of the
committee vote. In order that the clarifi-
cation may be made a matter of record,
I ask unanimous consent that the April
1 column and my response thereto of
April 7 be inserted in the Recorp.

There being no objection, the material
was ordered to be printed in the Recorp,
as follows:

May 5, 1972

BYRD DIDN'T VoTE ON RIGHTS BILL
(By Charlotte Fleshman)

West Virginia Sen. Robert Byrd must be
in doubt as to whether his constituents
favor or oppose equal rights for women.

He was not present and his position
was not recorded when the Senate Judici-
ary Committee approved the Equal Rights
Amendment to the U.S. Constitution so it
could go to the Senate floor for action by
all senators.

Byrd's supporters frequently comment
that the thing they like about the Demo-
cratic senator is that he “says what he
means and means what he says.”

Well, perhaps he means what he Says
when he says what he means—to reverse
the order—but obviously there are some
things he contrives not to say and one of
them seems to be how he feels about
women's rights.

As one who believes strongly in equal
rights for all Americans—regardless of race,
color, creed or sex—and as one who be-
lieves that all legislators should vote—and
how they vote be made public—on all bilis,
I find it disturbing that Byrd declined to
stand up and be counted on this important
issue.

I find it embarrassing, too. His failure to
vote will be interpreted as his opposing equal
rights for women, This will suggest to the
rest of the United States that West Vir-
ginians don't want women to have equal
rights.

There may be some West Virginians who
feel this way, but I don't think that the
majority of West Virginians are that un-
fair and prejudiced in their thinking. I re-
sent Senator Byrd's contributing to our
image as a backward state.

There are a few senators—perhaps Byrd
is one—who view the Equal Rights Amend-
ment as something desired only by a com-
parative handful of women activists.

This Isn't true, of course. Women have
fought for this constitutional amendment
for 48 long years,

Equal rights for women have been sought
even longer than that by the General Fed-
eration of Women’s Clubs, which has never
been accused of being radical!

Neither has the National Business and
Professional Woman's Club and many other
fine organizations to which hundreds of
Beckley area women belong.

The Senate Judiclary Committee, except
for the absent Byrd, voted 14-1 to permit a
“pure” Equal Rights Amendment to go to
the floor. The lone dissenter was Sam Ervin
(D-N.C.), who has consistently opposed
equality for women.

Of course he always claims to be “protect-
ing” women, but in actuality the amend-
ments he has proposed would render the
Equal Rights Amendment meaningless.

Ervin's six destructive proposals were de-
feated in committee, but they and possibly
other crippling amendments can be expected
to be offered again on the Senate floor when
debate begins any day now.

The only way that women will truly have
equal rights is by Congress passing and
three-fourths of the state legislatures pass-
ing an unadulterated amendment without
any ifs, ands and buts attached.

The simple, concise and clear language of
Senate Resolution 8 (identical to House of
Representatives Resolution 208) is:

“Equality of rights under the law shall
not be denied or abridged by the United
States or by any state on account of sex.”

This is the way it was passed in the House
by vote of 354-23 and this is the way it must
be passed in the Senate if women are to
have equal rights and become first class citi-
Zens.

Anyone who believes that this is “simple
justice,” as the late President Dwight Eisen-
hower put it, should urge senators to pass
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the legislation in its exact present language,
with no amendments tacked onto it, just as
House members passed the Equal Rights
Amendment.

Senators also should be urged to take a
firm stand if a filibuster develops and to
vote for cloture to end the filibuster.

The EDITOR,
The Beckley Posi-Herald,
Beckley, W. Va.

Dear Sm: I write to call attention to an
error in the “Top O' The Morning” column
of April 1, 1972, entitled “Byrd Didn't Vote
on Rights Bill.”

The column, written by Charlotte Flesh-
man, stated that it was “disturbing that Byrd
declined to stand up and be counted” on the
important issue of equal rights for women.
According to the column, “He [Byrd] was
not present and his position was not recorded
when the Senate Judiciary Committee ap-
proved the equal rights amendment to the
U.S. Constitution. . . . The Senate Judlciary
Committee except for the absent Byrd, voted
14-1 to permit a ‘pure’ equal rights amend-
ment to go to the Floor. . . .”

The column was correct about my absence,
but it was in error in stating that I did not
vote. When the Judiciary Committee voted,
on February 29, to report the Equal Rights
for Women Amendment, Senator Scott, Sen-
ator Kennedy, and I were not present. Both
Senator Scott and I were at the White House
attending a briefing on the President’s trip to
China. However, Senator Bayh cast Senator
Kennedy’s proxy in committee for the amend-
ment, Senator Cook cast Senator Scott’s proxy
for the amendment, and, at the request of
Senator Bayh, I was to be offered the oppor-
tunity of recording my vote later during the
day—a courtesy often afforded by the Com-
mittee to members necessarily absent.

I was reached by a professional staff mem-
ber of the Committee that afternoon when I
returned from the White House and was
informed of the rollcall vote and my ability
to be recorded. I cast my vote for the amend-
ment, and the official records of the Commit-
tee attest to this. The rollcall vote, therefore,
which had previously been announced to the
press as a 14-1 vote, was, in reality, 15-1.

I also voted for the Equal Rights for
Women Amendment when it was passed by
the Senate on March 22, 1972, by a vote of
84-8.

I can understand the honest error in Char-
lotte Fleshman's column, based, as it was,
on earller news medla reports regarding the
committee action. However, I shall appreciate
your making this clarification of the commit-
tee vote avallable to your readers.

Sincerely yours,
RoserT C. BYRD,
U.S. Senator.

CONCLUSION OF MORNING
BUSINESS

Mr. ROBERT C. BYRD. Mr. President,
is there further morning business?

The ACTING PRESIDENT pro tem-
pore. Is there further morning business?
If not, morning business is closed.

FOREIGN RELATIONS AUTHORIZA-
TION ACT OF 1972

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the Chair
lays before the Senate the unfinished
business, S. 3526, which the clerk will
read by title.

The second assistant legislative clerk
read as follows:

A bill (S. 3526) to provide authorizations
for certaln agencies conducting the forelgn
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relations of the United States, and for other
purposes.
AMENDMENTS NO. 1178

Mr. TUNNEY. Mr. President, I call up
my amendments No. 1179.

The ACTING PRESIDENT pro tem-
pore. The amendments will be stated.

The second assistant legislative clerk
read the amendments, as follows:

On page 28, line 7, strike out “$77,000,000”
and insert in lieu thereof “$88,027,000".

On page 28, beginning with line 21, strike
out through line 5 on page 29.

Mr. TUNNEY. Mr. President, I ask
unanimous consent that the Senator
from Arizona (Mr. GoLpwATER) and the
Senator from California (Mr. CRANSTON)
be added as cosponsors of the amend-
ment.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

Mr. TUNNEY. Mr. President, my
amendment is offered to restore $11
million to the authorization of America’s
Peace Corps. Mr. President, you will
remember that the committee report
provides for $77 million of the $88 mil-
lion needed for the operation of the
Peace Corps for fiscal year 1973.

As far as I know, no one died of small-
pox in the United States last year. Only
a few Americans know what smallpox
means. It was eradicated from this coun-
try before most of us were born. But
there are 17 Americans who know what
smallpox means in Ethiopia. They have
seen the broken families and the scarred
faces that this terrible disease leaves in
its wake. During the present month,
these 17 Americans will return to this
country after 2 years’ service of testing
for smallpox and vaccinating people
against the disease. Ethiopia has re-
quested new Peace Corps volunteers to
take their places and continue this pro-
gram.

If we cannot support the Peace Corps,
this work may well come to an end.

After 22 years of professional experi-
ence in California, geologist Tom Hays
joined the Peace Corps in June 1970,
and was sent to Kenya. His core samples
identify promising locations for wells
which bring life-giving water to the de-
veloping crops of this arid East African
country. The wells he has helped drill
will stay behind him when he comes
home—a permanent monument to his
dedicationi and concern.

More importantly, he will say good-
by to Kenyans who have benefited
from his hard-earned knowledge. Like
all Peace Corps volunteers, Tom Hays
speaks the language of the people he
works with and knows that the most
important help he can give is to help
people to help themselves.

If we cannot support the Peace Corps,
Tom Hays may have to come home be-
fore his 2 years of service are completed.
The investment America has made in
him will be short-changed, but, more
importantly, both he and the people
of Kenya will have reason to question
the seriousness of America's commit-
ment.

In Colombia,

campesino diets are
short of protein because the people sell
their chickens and their pigs at high
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prices for badly-needed cash. Eleven
Peace Corps volunteers working with
the Colombian Government have been
trying to introduce the protein supple-
ment, Colombiano. For a while their
efforts met with failure. The staff mem-
ber assigned to this project was Marcia
Jaffe, who had been a volunteer herself
in Colombia. From her experience with
the life of the campesinos, she was able
to demonstrate the use of Colombiano
in the preparation of a dozen familiar
dishes, which was the key to a success-
ful nutrition project.

If we cannot support the Peace Corps,
Marcia Jaffe and many like her may
have to come home, and the Peace
Corps work around the world will
falter.

If we cannot support the Peace Corps,
if we do not restore the $11 million cut
from the Peace Corps budget, these illus-
trations will become reality around the
world. Expressed in overall terms, the
Peace Corps would be forced into some
combination of the following alterna-
tives:

First, reduce the number of trainees
entering new and replacement programs
from 5,500 to 3,875. This means that
after January 1, 1973, Peace Corps will
be unable to place any new volunteers in
the field; or

Second, eliminate Peace Corps opera-
tions in five to eight large Peace Corps
countries. This will result in the return
of 700 to 1,200 volunteers and the elimi-
nation of 1,000 to 1,400 new trainees; or

Third, eliminate Peace Corps opera-
tions in 18 to 25 small to medium sized
countries. This will result in the return
of 700 to 1,200 volunteers and the elimi-
nation of 1,000 to 1,500 new trainees; and

Fourth, drastically reduce all program
support operations below the minimum
needed to sustain the volunteers.

I do not think any of us in the Senate
would want to be the ones to make the
choice among these alternatives, because
they all will hurt. I know the American
people do not want the Peace Corps di-
minished—a recent survey shows that
only 5 percent of our citizens would agree
with the action the committee has rec-
ommended. I cannot understand why
this body would wish to take such action,
and the committee offers, in its report,
no explanation or justification for the
cut. That is why I am asking today for
full restoration of the moneys that were
cut by the committee.

Mr. President, there has been an inor-
dinate amount of concern and activity
surrounding the Peace Corps budget in
recent months. Only 6 weeks ago, we were
toying with tiny amounts of money which
would have had drastic consequences for
Peace Corps operations in fiscal year
1972. Now we have before us authoriza-
tions for fiscal year 1973 and, again, we
are toying with tiny amounts of money
which will have drastic consequences for
Peace Corps operations.

And truly, these are tiny amounts of
money. May I quote to you today the gen-
tleman from Alabama in the other body,
who describes himself as a *‘fiscal conser-
vative” and goes on to say that he hopes:

The Congress and the Committee will not
be so pennywise and pound foolish as teo fail
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to take advantage of this wonderful kind of
bargain with a tiny, tiny portion of the Fed-
eral budget.

Mr. BUCHANAN continues by suggesting
that:

There might be some sentiment on the part
of some of us to vote for an even higher level
than the Peace Corps has requested in light
of the number of volunteers there are who are
willing to go and the number of requests
there are which cannot be met.

Mr. President, these small amounts of
money, relatively speaking, mean far
more than the percentage of the Federal
budget which they represent. For the
Peace Corps is not just another program.
The Peace Corps is not just millions of
dollars, nor grants and contracts, nor
“slots” and organization charts, nor in-
teroffice memos, nor any of the all too
familiar stuff of government here in
Washington. The Peace Corps is, instead,
7,600 Americans at work today in 57
countries around the world. And the
Peace Corps is the memory of almost
50,000 Americans who have been over-
seas, done their work, and returned.

The Peace Corps is, above all, a symbol
of the commitment of this Nation and
its people to helping others who have
asked for our help. None of us would like
to choose among the complex alterna-
tives the $11 million cut will present to
the Peace Corps, but we have an even
harder choice before us today. If we
allow the committee’s action to stand, it
cannot help but be interpreted by the
peoples of the world, by Americans and
by the volunteers themselves, as a vote of
no confidence in the Peace Corps, both
as an idea and as a program. This is a
message I do not believe, I cannot be-
lieve, that the Senate would wish to
convey.

Instead, I believe this body wishes to
convey our full confidence in the Peace
Corps and our full support for the work
of the volunteers. By the amendment I
am offering now with my cosponsors,
Senator GoLpwATER and Senator Crawn-
sToN, we will show the volunteers, our
fellow citizens and the people of the
world that we, too, believe in what the
Peace Corps has done, and will do—with
our help.

Mr. FONG. Mr. President, the Peace
Corps has asked us for a modest increase
in its fiscal 1973 budget so that it may
send about 10 percent more volunteers
to the developing countries who need our
help to combat hunger, disease and ig-
norance.

Yet it is proposed here that the Senate
authorize only $77 million for the Peace
Corps—an $11 million cut for an agency
which just recently had to absorb severe
cutbacks in its 1972 funding. Most of us
know about the valuable contributions of
the Peace Corps; I am not sure every-
one understands the drastic conse-
quences this proposal will have.

With $11 million less, the Peace Corps
will have to phase out its operations in
up to a third of its host countries. Spe-
cifically, it will have to pull out volun-
teers from 15 to 20 smaller countries, or
five to eight large countries—regardless
of how urgently these countries need the
skills and talents of the Peace Corps
volunteers.
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With $11 million less, the Peace Corps
will also have to close its door in the
faces of thousands of Americans who
want to help others help themselves.

The Peace Corps plans to add 5,500
new volunteers in fiscal 1973 to fill the
developing countries’ requests for skilled
manpower and to replace volunteers re-
turning home after 2 years of service.
With $11 million less, the Peace Corps
could bring in only 4,000 new volunteers.
Only one out of every eight applicants
could be accepted into such a shrunken
Peace Corps.

How shall the Peace Corps decide
which 1,500 volunteers should not be
sent? They are all needed for vital de-
velopment jobs—nearly 2,500 to teach
and to train future teachers, nearly 1,400
to combat hunger through agriculture
and rural development programs, about
500 in health programs, and hundreds
more in municipal and urban develop-
ment, business and public management.

But let’s say, for example, that the
Peace Corps would be unable to send
1,500 education volunteers. This means
that 1,500 schools would be deprived of
Peace Corps volunteer teachers. Over a
2-year period—coinciding with the 2-
year terms of service for volunteers—ap-
proximately 214 million students would
be denied the opportunity of being taught
by Peace Corps volunteers skilled in
teaching critical subjects such as science,
mathematics and English.

In many countries there simply are
not enough trained teachers to take the
Peace Corps volunteers’ places in the
classrooms. If we deny the Peace Corps
the funds it needs to send these teachers
overseas, we are, in effect, condemning
children to illiteracy for the next two
school years—or perhaps their lifetimes.

This must not happen. I urge the Sen-
ate to assure the Peace Corps of the full
$88 million it needs and deserves to carry
out its work.

Mr. GOLDWATER. Mr. President, I
am very happy to join with my colleague
from California in presenting this
amendment, and I sincerely hope that
the Senate in its wisdom will accept it.

I have no concept of why the commit-
tee cut this sum. It was cut last year. It
seems that the Peace Corps has a rather
difficult time in Congress; but somehow
or other they always seem to prevail, and
I hope they will this time.

My friend from California mentioned a
conservative Member of the House of
Representatives being in favor of this
proposal. I am a conservative Member
of the Senate, and I have backed the
Peace Corps ever since its inception. I
would like to express the reasons, with
which, I think, most Americans would

ee.

First, I have been associated with an
organization in Arizona that for years
has been training people to do, at a
higher level, precisely what the Peace
Corps is doing at, let us say, a lower
level—I am speaking of levels of pay—
and has been extremely successful. We
have established wonderful relations in
every country to which those people have
traveled, to work. We have had no com-
plaints and no problems. The Peace
Corps is patterned, to some extent, affer
that program.
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Of course, Mr. President, at first some
people thought of the Peace Corps as
just another gimmick with a lot of po-
litical sex appeal, especially to younger
people; but I assure the Senate that
there are more older pecple in this pro-
gram than younger people, and many
more older people are wanting to work
in it.

I think the concept is a perfect ex-
ample of how this country was built and
has come to be what it is. The country,
from its very inception, has had people
in it who wanted to help other people,
not for monetary or material gain, but
just for the satisfaction of feaching
others how to use their hands, how to
do things well that they cannot do so
well at this time. That is precisely what
the Peace Corps is all about.

I have traveled rather extensively in
some of the smaller countries where the
Peace Corps has been employed, and I
find almost without exception complete
agreement with what the Peace Corps
is doing there, and a very happy feel-
ing that they are there. I think, for
example, of the efforts in one Central
American country to teach the natives
how to make concrete building blocks
out of lava and concrete, and as a re-
sult they live betier, and are going to
live even better hereafter, because they
are getting out of squalid straw huts
and moving into strong, one-room or
two-room buildings patterned after the
buildings in our country.

I have been in other countries where
the Peace Corps has been instrumental
in teaching people how to use water.
The use of water is not too important to
many people in this country, but to one
who comes from the desert, as I do,
water and its use is most important; and
I found in some of these countries peo-
ple who had never realized that water
could be applied to the soil; they felt the
moisture had to be supplied by rain. It
was a superstitious feeling, mostly; but
now, through the efforts of the Peace
Corps, they have become able to divert
water for agricultural purposes.

In many small countries I have been in,
the Peace Corps has taught people how to
dispose of their sewage and waste water,
making it possible for them to live better.

Mr. President, this is the kind of pro-
gram I think the United States should
follow. I have expressed this feeling
negatively whenever I have voted against
foreign aid. I would think it would be-
hoove Congress to turn down this cut
and to make the small addition that is
requested, so that we can have an op-
portunity to improve our relations. Our
relations abroad, where they are good,
have been promoted more by American
citizens working with the citizens of the
particular country than by anything we
have accomplished through the State De-
partment or our ambassadors, our so-
called emissaries of good will.

When we can, in effect, rub elbows with
people in other lands, and show them
how to do things with their hands that
we do well and easily with ours, and how
to figure things out that we do easily, so
that as a result of the figuring they can
live better, I see nothing but improved
relations between that country and our
own country—maybe not immediately,
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maybe not at the top, but it starts at the
bottom and bubbles up, and soconer or
later our work with those people receives
its dividend in the form of better rela-
tions.

I might cite as an example the Taiwan
Chinese, who have been instrumental in
teaching the people in some of the south
African countries how to grow rice,
something they did not know of before,
and those in other countries how to grow
rice better. As a result we have achieved
at least four good friends in the United
Nations, because of our association with
the Taiwan Chinese, and the very fact
that they took it unto themselves to take
on this policy to, in effect, combat the
efforts of the Red Chinese Communists
who were beginning to infiltrate that
part of the world.

I think this amendment is needed. I
intend to do my utmost to see that it is
passed by this body, and then I would
hope that in any conference with the
House of Representatives it could be
retained.

I think we are making a big mistake in
cutting out funds from one program that
is working and has worked, and is pro-
ducing for the United States those things
that we have not been able to produce by
the mere gift of money to other coun-
tries. You do not buy friendship; you
earn friendship; and I do not know of a
better way to earn friendship than to
help somebody else, whether it be our
own neighbors in our country or neigh-
bors in other parts of the world.

Again I compliment Senator TUNNEY
for having offered this amendment. I
must say that, knowing his wonderful
father as long as I have known him and
the great respect I have for him, I am
not at all surprised.

Mr. TUNNEY. I thank the Senator
from Arizona for his very kind words.

As my father’s son, I know the tremen-
dous respect that my father has for the
junior Senator from Arizona. I share his
feeling of respect.

I know that all of us who have a con-
cern about the increasing isolationist
feeling in this country are deeply con-
cerned about maintaining a high sup-
port level for a program such as the
Peace Corps, which probably offers the
very best in American aid abroad.

The Senator from Arizona talked
about technical assistance. Yes, I think
technical assistance is very important,
too, and I support it.

It seems to me that the idea of young
men and women dedicated to the prin-
ciple of helping others and being pre-
pared to go overseas, without significant
financial remuneration, but just to give
their time and their efforts for subsist-
ence, represents an ideal that cannot be
challenged. It represents the very best
that our country can offer to the world.

I fear very deeply the neo-isolationism
in this country which is emerging as a
result of our involvement in Southeast
Asia. I think that many people believe
that we have so many problems at home
that we should forget about some of the
problems overseas; that we should just
tend to our own knitting. I think that
this attitude is a mistake. It represents

an over-reaction to a severe crisis.
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I think that to decrease the Peace
Corps effort, which represents such a
high American ideal of generosity and
willingness to give of oneself and a will-
ingness to allow the youth of America
to furnish the regenerative quality that
youth has to offer in the way of forming
new ideals and new attitudes, would be
shortsighted. It would not be in the in-
terest of the United States.

I have had the opportunity, as has
the Senator from Arizona, to visit Peace
Corps men and women in outlying parts
of the world, many of them living in
very primitive conditions, many of them
subject to the possibility of disease, many
of them living in communities in which
there is a certain amount of hostility to
the United States; and I have had a
chance to talk to them on location about
the job they are doing.

Often, they are dissatisfied with the
attitude of the government of the coun-
try in which they are working; they feel
that perhaps not enough is being done
for the people. Sometimes they feel satis-
fied that the government is doing every-
thing it can with its limited resources.
But always I have found, when I have
talked to these young men and women,
a sense of total commitment to give to
the people of the areas in which they
are working an opportunity to improve
their lot in life.

I do not think there are any greater
guardians of freedom and people who
are more desirous of seeing those free-
doms protected at home in the United
States than are the Peace Corps men
and women. More than 50,000 of them
have come back from their duties over-
seas, and they have had an opportunity
that perhaps they would not have had,
if it had not been for the Peace Corps,
to see the way peoples in foreign lands
live. They have had the opportunity to
contribute their own unique and indi-
vidual capacity to improve the lives of
these people in other lands. When they
come back to the United States, these
young men and women are able to con-
tribute far more to the political process
of this country because of that experi-
ence abroad.

I must say that I agree 100 percent
with the Senator from Arizona when he
says that he thinks that this is the best
type of foreign aid program we could
have. I sincerely appreciate the fact that
he has cosponsored the amendment. I
know of his very deep and long-abiding
interest in the welfare of the Peace
Corps.

The ACTING PRESIDENT pro tem-
pore. Who yields time?

Mr. SCHWEIKER. Mr. President, I rise
in support of the amendment of the Sen-
ator from California. I believe that the
Peace Corps is a worthwhile expenditure
of American effort and resources.

I believe that too often our country is
known for some of our military efforts,
some of our military postures, some of
our military actions. The Peace Corps is
one of the important ways in which
America can project an image, a profile,
of some of its deep-rooted heritage, in
terms of the individual American, his
sincerity, his dedication to sacrifice, his
belief in working for his fellow man.
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I think our young people in this way
project an image far better than any
official action we could perform or any
official program we could maintain. This
person-to-person, man-to-man contact
is one of the more effective things, al-
beit perhaps less sensational and obvi-
ously lower profile, than the many other
things we do around the world. It is one
of the best investments we can make.

I believe there are two advantages to
this kind of activity. First, I think it lets
the average American participate in for-
eign policy in a very small, perhaps frag-
mented, but very important way. It lets
him put our best foot forward in a way
that can only be received favorably by
the people who are utilizing his help and
support.

So I think this is a way of letting
Americans express themselves indivi-
dually, on a country-by-country basis. It
can only add up as a plus, as an asset,
and as a credit to our country.

Second, I think it shows that because
it is not involved in something of an
offense nature, because it is not involved
in something of an intelligence activity,
because it is not involved in the
things with which Americans have be-
come too familiar, it is a unique way,
perhaps the only way, to convey honestly
the feeling of many Americans about our
world and the countries in which we live.

So I commend the Senator from Cali-
fornia. I ask unanimous consent that my
name be added as a cosponsor of his
amendment, if he has no objection. I
shall support his amendment.

The ACTING PRESIDENT pro tem-
pore, Without objection, it is so ordered.

Who yields time?

Mr. TUNNEY. Mr. President, I sug-
gest the absence of a quorum.

The ACTING PRESIDENT pro tem-
pore. On whose time?

Mr. TUNNEY. I ask unanimous con-
sent that the time be equally divided.

The ACTING PRESIDENT pro tem-
pore. Is there objection? The Chair hears
none, and it is so ordered.

The clerk will call the roll.

The legislative clerk proceeded to call
the roll.

Mr, FULBRIGHT. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

Mr. FULBRIGHT. Mr. President, this
is not a new subject. I greatly appreciate
the statement of the Senator from Cali-
fornia and the Senator from Arizona, but
I am bound to remark that what they
have said about the Peace Corps is about
10 years out of date. The original idea
of the program was, of course, for young
men and women to go abroad, sacrificing
their time and energies for an ideal. The
program was initiated by President Ken-
nedy, who was a symbol of youth, of de-
votion, and sacrifice to our country.

The fact is that the character of the
Peace Corps has changed. Today it is
just another technical assistance pro-
gram manned, as the Senator from Ari-
zona admitted, primarily by mature arti-
sans and craftsmen. It is just one more
technical assistance program.
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Mr. President, I am a little bit tired
of having everyone who seeks to do any-
thing to bring about a saving of Federal
expenditures, to do anything calculated
to bring our budget back under control,
being labeled as a neoisolationist. It
has become fashionable for spokesmen
for the administration and others to
characterize everyone interested in re-
storing the integrity and the solvency of
the United States as being a neoisola-
tionist. That word is obviously a pejora-
tive one. I resent its use in connection
with efforts to try to reestablish some de-
gree of solvency and responsibility on
the part of the Government of the United
States. I do not think that those inter-
ested in balancing the Federal budget are
neoisolationists. I could just as well say
of those who wish to perpetuate the war
in Vietnam, the Peace Corps, or the USIA,
that they are imperialists, if we want to
bandy about bad words. These programs
certainly contribute a form of interven-
tion abroad.

Mr, President, the Peace Corps, which
marked its 10th anniversary last year,
bears little resemblance to the one that
Congress established in 1961. I believe it
is an idea whose time is past and Con-
gress should face this fact this year, not
next, as has been recommended.

The Peace Corps is no longer strong
enough, either at home or abroad, to
warrant its continuation, even as a les-
ser branch of a new agency. Except for
a recent upturn, Peace Corps recruiting
has been steadily failing off, showing a
waning interest on the part of our citi-
zens, especially our younger citizens, in
this kind of activity. Yet, at the same
time, the Peace Corps remains too visible
a symbol of the American presence over-
seas and is suffering from that associa-
tion. Last year, it was disinvited again
from Guinea and, more ominously, ter-
minated by Bolivia, Panama, and Guy-
ana—the first Latin American coun-
tries to do so.

A more fundamental question, how-
ever, concerns the allocation of our re-
sources. The maintenance of a Peace
Corps volunteer costs the American tax-
payer an average of $10,000 a year. That
is a great deal of money per person. I
seriously question whether a developing
country, given a voice in spending such
money on a trained AID technician, or on
the education and training of its na-
tionals in the United States, or for en-
gaging a U.S. visiting professor, or get-
ting a Peace Corps volunteer, would will-
ingly opt for the latter.

Mr. President, I have long regarded the
Peace Corps as primarily an educational
program for young Americans. I sup-
ported it largely on those grounds in the
early days, when it was first founded. Its
accomplishments in the developing world
have been intangible and probably in-
significant. At a minimum, the Peace
Corps has done no harm. At a maximum,
it has returned more aware, involved, and
sensitive citizens to us. Those were in
the early days when young people were
the principal recruits. But, in view of the
demands on our financial resources and
the many unmet domestic needs, that is
no longer good enough. Not only the de-
veloping countries but we ourselves can
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use the funds authorized in this bill for
more urgent tasks here at home.

It is time now, before the Peace Corps
image becomes tarnished or so altered
that it belies its name, to disband it with
a pat on its back.

Moreover, the United Nations has ele-
vated the idea of volunteer service to a
higher level, giving our citizens the op-
portunity to enlist in truly multinational
teams. To the extent that the Peace
Corps idea still has any validity, that is
the direction in which it needs to move.

Mr. President, as my colleagues know,
the Peace Corps has been merged into an
organization called Action. As I have al-
ready said, the character of the Peace
Corps has, I think, substantially changed
from what it was originally.

However, I recognize, just as in the
case of the USIA, that the sentiment of
this body is such that, for fear of being
accused of being neoisolationist, the great
majority, I suppose, will support it. It is
the easy way of doing things, to go along
with the recommendations of the admin-
istration and avoid any controversy about
a decision to pull back from an estab-
lished program.

Mr. President, personally, I see no rea-
son for a record vote. However, I shall
vote against it in either case, but I am
quite sure that the Senate will support
the amendment. I base that cn the ac-
tions of last Monday when the Senate
refused to take away $45 million from an
equally questionable and dubious pro-
gram.

MESSAGE FROM THE HOUSE

A message from the House of Repre-
sentatives by Mr. Berry, one of its read-
ing clerks, announced that the House had
disagreed to the amendments of the
Senate to the bill (H.R. 8140) entitled
“An act to promote the safety of ports,
harbors, waterfront areas, and navigable
waters of the United States,” requests a
conference with the Senate on the dis-
agreeing votes of the two Houses there-
on, and that Mr. GArMATZ, Mr. CLARK, Mr.
LenwoN, Mr. PELLY, and Mr. KEITH were
appointed managers of the conference
on the part of the House.

The message also announced that the
House had passed the joint resolution
(H.J. Res, 1174) making an appropria-
tion for special payments to interna-
tional financial institutions for the fiscal
year 1972, and for other purposes, in
which it requests the concurrence of the
Senate.

HOUSE JOINT RESOLUTION
REFERRED

The joint resolution (H.J. Res. 1174)
making an appropriation for special pay-
ments to international financial institu-
tions for the fiscal year 1972, and for
other purposes, was read twice by its title
and referred to the Committee on Ap-
propriations.

FOREIGN RELATIONS AUTHORIZA-
TION ACT OF 1972

The Senate continued with the con-
sideration of the bill (S. 3526) to provide
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authorizations for certain agencies con-
ducting the foreign relations of the
United States, and for other purposes.

Mr. TUNNEY. Mr. President, I yield 5
minutes to the distinguished Senator
from Illinois.

The ACTING PRESIDENT pro tem-
pore. The Senator from Illinois is rec-
ognized.

Mr. PERCY. Mr. President, I support
the amendment to restore funds for the
Peace Corps. I support the amendment
without reservation. I support it enthu-
siastically, and I urge my colleagues to
support it. Mr, President, I think the vote
on this issue will give resounding evi-
dence of the Senate’s support for the
Peace Corps.

The Peace Corps has long since proven
its value, and for this reason it does en-
joy wide public support. I cannot detect
any degree of opposition to the Peace
Corps. It does not matter whether I go
to a college campus, a senior citizens'
center, or a nursing home, I have always
found universal support for the whole
concept and idea of the Peace Corps.

If the Peace Corps is to continue to do
its job effectively, it requires adequate
funding. Compared with other agencies
and programs in the foreign affairs field,
the Peace Corps has asked for a relatively
small budget, and is entitled by its per-
formance to have this budget.

Not only does the Peace Corps offer a
measure of hope and assistance to many
developing countries, but it also shows
the concern of Americans for the well-
being of these countries.

A side benefit, which is very important
to our own Nation, is the opportunity the
Peace Corps provides fo many idealistic
Americans of all ages and all back-
grounds to serve mankind in a practical
manner. These Americans, after their
period of Peace Corps service abroad,
then return to the United States enriched
by their experience and with greater un-
derstanding of the peoples of the de-
veloping countries. With their broadened
experience in dealing with people, and
with the determination to make some
useful contribution to social, educational
and economic development, large num-
bers of them choose to carry on their
good work here in our own urban and
rural areas. They become a great asset
for progress and understanding here at
home.

From my own State of Illinois, alone,
there are now 443 men and women serv-
ing in such countries as Fiji, Tunisia, In-
dia, Malaysia, and Liberia, helping the
people of these countries to improve
their schools, increase their agricultural
production, reduce disease, and general-
ly build the basis for a more peaceful
world society. Their work is vital—not
only to the people of those countries—
who see the volunteer as representing the
concerns of all Americans for the better-
ment of their lives—but equally to the
individual volunteer who finds purpose
in helping others. It is significant to note
that the most recent sampling of public
opinion concerning the Peace Corps
showed that 93 percent of Americans feel
that volunteers become “more useful cit-
izens” as a result of their service.

Probably no other Member of the Sen-
ate has visited more Peace Corps volun-
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teers in the field over the past decade
than I, having been privileged to study
Peace Corps volunteers at work in many
countries of Latin America, Asia, and
Africa. I can personally vouch for their
devotion and energy under conditions of
severe hardship. They ask but little and
they receive but little; but they give of
themselves a great deal.

I know of no better investment that
we can make abroad. I hope that my col-
leagues will join with me in a strong
vote of confidence for one of the finest
overseas efforts that our country has ever
undertaken.

Mr. President, I would like simply to
recount the experience of one young per-
son I met in Uruguay who represented
the Peace Corps in a remote village many
miles from major urban areas. He was
probably the first American that was
ever in that locality. I asked him how
he happened to join the Peace Corps.

He said:

I will have to admit that I did not join it
essentially to help these people, but to find
myself. I had not counted for very much at
home, in my family, or in the community. I
thought I might find myself in this program.
And I surely have. Every day I get up and
walk down the village path and the villagers
look at me, and when I come back after 12
hours of work I realize that I am the United

States of America as far as these people are
concerned.

I think the experience of that young
man is repeated tens of thousands of
times. It does not matter whether it is
a representative of the Peace Corps in
India or in some other area of the world
hundreds of miles from an urban area,

where they have to walk for 7 days to get
to their outpost. They are out there to
help people. There is no glamour in this.
This is work for very little compensation.
However, the work of these young peo-
ple is of great benefit to the United
States of America and to the world. This
is not a one-way street. We have en-
riched ourselves as a nation with the
human resources we have developed
equally with the benefits we have pro-
vided to other nations.

Mr. TUNNEY. Mr. President, I thank
the Senator from Illinois for his state-
ment. I think it is very clear that there
is wide support for the Peace Corps all
across this country.

Mr. President, I ask for the yeas and
nays.

The yeas and nays were ordered.

Mr. TUNNEY. Mr. President, I suggest
the absence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The Senator does not have enough
time remaining under the unanimous-
oo:l:llsent. agreement to have a quorum
call.

Mr. TUNNEY. Mr. President, how
much time do I have remaining?

The ACTING PRESIDENT pro tem-
pore. The Senator from California has
13 minutes remaining.

Mr. ROBERT C. BYRD. Mr. President,
how much time does the other side have
remaining?

The ACTING PRESIDENT pro tem-
pore. Thirty-four minutes remain to the
other side.

Mr. ROBERT C. BYRD. Mr. Presi-
dent, I ask unanimous consent that the
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time for the quorum call be equally di-
vided between both side.

The ACTING PRESIDENT pro tem-
pore. Is there objection? Without objec-
tion, it is so ordered.

The clerk will call the roll.

The legislative clerk proceeded to call
the roll.

Mr. TUNNEY. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

Mr. TUNNEY. Mr. President, I wish to
make a few points in response to the
remarks of the distinguished chairman
of the committee, the Senator from
Arkansas.

I have been advised that in the past
no country has asked Peace Corps volun-
teers to leave, although in previous years
on occasion there have been requests by
host countries to have Peace Corps vol-
unteers leave. In the past year no such
request has been made. As a matter of
fact, there are new countries asking for
Peace Corps volunteers.

Mr. FULBRIGHT. Mr. President, will
the Senator yield?

Mr. TUNNEY. I yield.

Mr. FULBRIGHT. The fact of the
matter is, the young people are the ones
who speak out and say what they think.
These are nice, demure, pleasant crafts-
men who are in the technical assistance
program. So if you want to give them a
good agricultural county agent, a fin-
smith, or whatever, they will take them.
I do not object to that. But we are al-
ready doing this under the existing tech-
nical assistance program.

The point I wish to make is that the
Peace Corps program is costing $10,000
a person and our country cannot afford
it any longer, because our needs at home
are so urgent. Nobody is arguing that
without regard to the cost to the United
States it would not be acceptable or that
it is objectionable. I supported this pro-
gram in the beginning, but the budgetary
situation is such that we cannot afford
$10,000 a person to go over there to take
ideas of the good life to underdeveloped
countries. I think we need them here.

I do not like the idea of the Senator
accusing anyone who wants to make a
savings in the running of the program
of being neo-isolationist, or in the case
of USIA of being neo-isolationist.

Mr. TUNNEY. This Senator did not
say that. I did not call the Senator neo-
isolationist. I believe it would be most in-
appropriate to cut back on the Peace
Corps, but I did not call the Senator
neo-isolationist.

Mr. FULBRIGHT. The implication is
clear that that is what the Senator
meant.

Mr. TUNNEY. I meant no such im-
plication, and the Senator knows that I
have supported his position in Southeast
Asia. I have been a consistent and strong
supporter of that position. We have very
similar positions on American efforts in
Southeast Asia.

So I am in no way accusing the Sen-
ator of being a neoisolationist. I admire
many of his views immensely, but this is
one area in which I respectfully disagree.

Mr. President, I would like to add one
last word with regard to the Peace Corps.
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The average age of the Peace Corps vol-
unteer since 1961 has gone up only 1 to
2 years. My understanding of what the
Senator said is that we are dealing with
a lot of old men or middle-aged men
and women in the Peace Corps. That is
not true. I understand that the average
age since 1961 has gone up only 1 or 2
years, In 1972, 34,000 applicants are an-
ticipated. Only one-sixth of those appli-
cants can be accepted. It is clear there
has been marked enthusiasm for the
Peace Corps by the young people in
this country.

With the average age being only 1 to
2 years greater, we can see that the
Peace Corps has a dramatic impact on
young people and they are most desirous
of being able to participate in Peace
Corps activities overseas.

ORDER OF BUSINESS

Mr. ROBERT C. BYRD. Mr. President,
will the Senator yield to me for 1 min-
ute?

Mr. TUNNEY. I yield, if I have time
remaining.

Mr. ROBERT C. BYRD. I thank the
distinguished Senator.

The ACTING PRESIDENT pro tem-
pore. The Senator from West Virginia
is recognized.

PERMISSION FOR COMMITTEES TO
HAVE UNTIL 5 P.M. TODAY TO FILE
COMMITTEE REPORTS

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that all com-
mittees may have until 5 p.m. today to
file committee reports.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

NATIONAL INSTITUTE OF ARTH-
RITIS, METABOLISM, AND DIGES-
TIVE DISEASES

Mr. ROBERT C. BYRD. Mr. President,
I ask that the Chair lay before the Sen-
ate a message from the House of Repre-
sentatives on H.R. 13591, which I under-
stand has been cleared on both sides of
the aisle.

The ACTING PRESIDENT pro tem-
pore (Mr. SteveEnson) laid before the
Senate H.R. 13591, to amend the Public
Health Service Act to designate the Na-
tional Institute of Arthritis and Meta-
bolic Diseases as the National Institute
of Arthritis, Metabolism, and Digestive
Diseases, and for other purposes, which
was read twice by its title.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that the Senate
proceed to its immediate consideration.

The ACTING PRESIDENT pro tem-
pore. Is there objection to the present
consideration of the bill?

There being no objection, the Senate
proceeded to consider the bill.

The bill was ordered to a third read-
ing, was read the third time, and passed.

FOREIGN RELATIONS AUTHORIZA-
TION ACT OF 1972

The Senate resumed the consideration

of the bill (S. 3526) to provide authoriza-

tions for certain agencies conducting the
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foreign relations of the United States,
and for other purposes.
TNANIMOUS-CONSENT AGREEMENT

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that time on
the rolleall vote which is about to occur
not exceed 30 minutes today.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

Mr. ROBERT C. BYRD. Mr. President,
I think I should explain this request for
the ReEcorp because it is a little unusual.
If my calculations are correct, from the
standpoint of mathematics we are just
barely operating with a quorum today
and if we stick with a 15-minute rollcall
vote we may not have a quorum.

The ACTING PRESIDENT pro tem-
pore. The Senate will resume considera-
tion of the amendment by the Senator
from California.

Mr. ROBERT C. BYRD. Mr. President,
will the Senator from California yield
to me for 1 minute?

Mr. TUNNEY. Mr. President, I yield.

Mr. ROBERT C. BYRD. Mr. President,
for the information of Senators, this roll-
call vote which is going to occur will be
the only rollcall vote today. The amend-
ment by Mr. STeNNis then will again be
the pending question before the Senate.
No votes will occur thereon today.

There will be some statements today
by Senators at least one of which will be
somewhat lengthy. So the Senate will be
in session for another 2, 3, or 4 hours
today.

I thank Senators for their cooperation.

Mr. KENNEDY. Mr. President, I sup-
port the amendment by the junior Sen-
ator from California to provide for an
increase in the level of authorization for
the Peace Corps in fiscal year 1973.

Vietnam, the alienation of the Nation’s
youth, and the directions being taken by
the Peace Corps under this administra-
tion all joined in decreasing Peace Corps
attractiveness. Over the past 3 years, the
result showed in the decline of volunteers
and trainees. A partial reason for the
decline may well have been the submer-
sion of the Peace Corps into the new
Action agency, its identity blurred by
the reorganization.

But perhaps most important to the
malaise of the Peace Corps has been the
continual question of whether funds
would be cut, whether salaries would be
paid, whether the level of volunteers re-
quested in each country would be met.

Last vear, the Peace Corps had to live
within a budget that was changed three
times by the Congress.

The result was a confused and frus-
trating year for everyone concerned. It
also meant a loss of morale, a question
in everyone’s mind of what programs
could be maintained, what programs had
to be reduced.

Now it is time to look at the Peace
Corps in comparison to relations to the
priorities of our relations with other na-
tions. How does the $88 million compare
to the more than $800 million requested
for military grants? Which is more ef-
fective in promoting development, the
$88 million for the Peace Corps or the
more than $500 million in military credit
sales?

This year’s request of some $88 million
compared to last year’s authorization of
$77.2 million represents a reasonable at-
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tempt to meet new requests from host
countries and to meet the rising num-
bers of volunteer applications. And it
should be noted that the request still is
substantially below the fiscal year 1971
authorization of $98.8 million and below
the previous 4 years' authorizations as
well.

Essentially, the Peace Corps remains a
positive force for change around the
world and a positive force for change
here at home, as well. Today, there are
50,000 returned volunteers in the United
States. They understand what underde-
velopment means, not in economic statis-
tics solely but in the human terms of the
families they know in the favelas and
barriadas of the world.

They understand that we cannot, nor
should we, close our eyes to the needs of
others.

The Peace Corps continues to stir the
sense of idealism in this Nation as no
other program has been able to do. Presi-
dent Kennedy's greatest satisfaction with
the Peace Corps was in permitting more
young Americans to use their skills and
their dedication in the cause of freedom
and development around the world.

Also, I would urge the Peace Corps to
consider ways in which it can strengthen
the international role of the Peace
Corps by participating in international
development teams, by permitting Peace
Corps volunteers to operate as part of
international volunteer organizations of
the UN. and by continuing its program
of encouraging the volunteer to operate
fully under the direction of host-country
institutions.

President Kennedy was convinced
more than a decade ago that the young
people of this country were ready to “join
in a worldwide struggle against poverty
and disease and ignorance.” The record
of the Peace Corps during the 1960°s
justified his optimism. And I would hope
that the Congress will give young Amer-
icans the same opportunity during the
1970’s.

I urge the adoption of the pending
amendment.

Mr. TUNNEY. Mr. President, I do
not have anyone who wants to speak
on this side of the aisle so I am per-
fectly willing to yield back the remain-
der of my time if the Senator from Ar-
kansas is prepared to yield back his
time so that we may get to the vote.

Mr. FULBRIGHT. I yield back my
time.

Mr. TUNNEY. I yield back my time.

The PRESIDING OFFICER. All time
is yielded back. The question is on agree-
ing to the amendment of the Senator
from California. The yeas and nays
have been ordered, and the clerk will
call the roll.

The legislative clerk called the roll.

Mr. ROBERT C. BYRD. I announce
that the Senator from Alabama (Mr,
ALLEN), the Senator from Indiana (Mr.
Bayn), the Senator from North Dakota
(Mr. BurpIick), the Senator from Ne-
vada (Mr. CannoN), the Senator from
Missouri (Mr. EacLETON), the Senator
from Mississippi (Mr. Eastranp), the
Senator from North Carolina (Mr.
Ervin), the Senator from Georgia (Mr.
GaMereLL), the Senator from Alaska
(Mr. GraveL), the Senator from Okla-
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homa (Mr. Harris), the Senator from
Indiana (Mr. HARTKE), the Senator from
Iowa (Mr. HucHEsS), the Senator from
Minnesota (Mr. HUMPHREY), the Sen-
ator from Hawaii (Mr. INouyEe), the
Senator from North Carolina (Mr. JOr-
DAN), the Senator from Arkansas (Mr,
McCLELLAN), the Senator from Wyo-
ming (Mr. McGee), the Senator from
South Dakota (Mr. McGoverN), the
Senator from Minnesota (Mr. Mon-
DALE), the Senator from Utah (Mr.
Moss), the Senator from Maine (Mr.
Mouskie), the Senator from Connec-
ticut (Mr. Risicorr), and the Senator
from Alabama (Mr. SPARKMAN), are nec-
essarily absent.

I also announce that the Senator from
South Carolina (Mr. HoLLINGS) , the Sen-
ator from Montana (Mr. MANSFIELD),
the Senator from New Hampshire (Mr.
McINTYRE), and the Senator from Geor-
gia (Mr. TALMADGE) are absent on offi-
cial business.

I further announce that if present and
voting the Senator from North Dakota
(Mr. Burpick), the Senator from Okla-
homa (Mr. Harris), the Senator from
Minnesota (Mr. HUMPHREY), the Sena-
ator from New Hampshire (Mr. McIn-
TYRE), the Senator from Georgia (Mr.
GamsreLL), and the Senator from Con-
necticut (Mr. Risicorr) would each vote
1lyea.!)

Mr. GRIFFIN. I announce that the
Senator from Tennessee (Mr. BAKER),
the Senator from Oklahoma (Mr. BELL-
MON), the Senator from Massachusetts
(Mr. Brooke), the Senator from New
York (Mr. BuckLEY), the Senator from
Kentucky (Mr. Coox), the Senator from
Arizona (Mr. FANNIN), the Senator from
Florida (Mr. GURNEY), the Senators
from Oregon (Mr. HarrFiELp and Mr.
Packwoob) , the Senator from Iowa (Mr.
MiLLER), the Senator from Kansas (Mr.
Pearson), the Senators from Ohio (Mr.
SaxBe and Mr. Tarr), and the Senator
from Texas (Mr. TOWER) are necessarily
absent.

The Senator from Pennsylvania (Mr.
Scorr) is absent by leave of the Sen-
ate on official business.

The Senator from South Dakota (Mr.
Muxnpr) is absent because of illness.

The Senator from South Carolina
(Mr. THURMOND) is absent because of
illness in his family.

If present and voting, the Senator
from Massachusetts (Mr. Brooke), the
Senator from New York (Mr. BUcKLEY),
the Senator from Oregon (Mr. Har-
FIELD), the Senator from Ohio (Mr.
TaAFT), and the Senator from Texas (Mr.
Tower) would each vote ‘“‘yea.”

On this vote, the Senator from Iowa
(Mr. MILLER) is paired with the Senator
from South Carolina (Mr. THURMOND).
If present and voting, the Senator from
Iowa would vote “vea” and the Senator
from South Carolina would vote “nay.”

The result was announced—yeas 47,
nays 9, as follows:

[No. 177 Leg.]

YEAS—47
Church
Cooper
Cotton
Cranston
Curtis
Dole
Dominick

Fong
Goldwater

Aiken
Anderson
Beall
Bentsen
Bible
Boggs
Brock
Case
Chiles

Griffin
Hansen

Hart

Hruska
Jackson
Javits
Jordan, Idaho
Kennedy
Magnuson
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Mathias
Metcalf
Montoya Roth

Nelson Schwelker
Pastore Spong
Pell Stafford
Percy Stennis

Stevens
Stevenson
Symington
Tunney
Welcker
Williams

Proxmire
Randolph

NAYS—9
Byrd, Robert C. Smith
Ellender
Byrd, Fulbright
Harry F.Jr. Long
NOT VOTING—44

Mondale
Moss

Allott

Bennett Young

Allen
Baker
Bayh
Bellmon
Brooke
Buckley
Burdick
Cannon
Cook
Eagleton
Eastland
Ervin

Gurney
Harris
Hartke
Hatfleld
Hollings
Hughes
Humphrey
Inouye
Jordan, N.C.
Mansfield
McClellan
McGee
Fannin MeGovern
Gambrell McIntyre
Gravel Miller

So Mr. TuwnnNeEyY's amendment was
agreed to.

Mr. TUNNEY, Mr. President, I move
to reconsider the vote by which the
amendment was agreed to.

Mr. ROBERT C. BYRD. I move to lay
that motion on the table.

The motion to lay on the table was
agreed to.

Mundt

EXECUTIVE SESSION

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that the Sen-
ate go into executive session to consider
a nomination which was reported earlier
today by the Committee on Armed Serv-
ices.

There being no objection, the Senate
proceeded to the consideration of execu-
tive business.

The PRESIDING OFFICER (Mr.
CuiLes) . The nomination will be stated.

U.S. AIR FORCE

The second assistant legislative clerk
read the nomination of Lt. Gen. Russell
E. Dougherty to be a general.

The PRESIDING OFFICER. Without
objection, the nomination is considered
and confirmed.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that the Presi-
dent be immediately notified of the con-
firmation of the nomination.

The PRESIDING OFFICER. Without
objection, it is so ordered.

LEGISLATIVE SESSION

Mr. ROBERT C. BYRD. Mr. President,
I move that the Senate resume the con-
sideration of legislative business.

The motion was agreed to, and the
Senate resumed the consideration of
legislative business.

ORDER OF BUSINESS

Mr. ROBERT C. BYRD. Mr, President,
I yield to the distinguished Senator from
Virginia (Mr. Harry F. BYrp, JR).

Mr. HARRY F. BYRD, JR. Mr. Presi-
dent, I suggest the absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The second assistant legislative clerk
proceeded to call the roll.

Mr. ROBERT C. BYRD. Mr, President,
I ask unanimous consent that the order
for the quorum call be rescinded

The PRESIDING OFFICER. Without
objection, it is so ordered.

Now that the amendment of the Sena-
tor from California has been disposed of,
the Senate will now return to the consid-
eration of the amendment by the Senator
from Mississippi (Mr, STENNIS).

HOUSE BILL PLACED ON CALENDAR

Mr. LONG. Mr. President, HR. 13334
passed the House by a vote of 271 to 56.
It creates one new position in the Treas-
ury Department, the post of Deputy Sec-
retary, and makes three other positions
in the Treasury Department subject to
confirmation by the Senate.

The Committee on Finance is presently
working on H.R. 1, the administration’s
welfare expansion bill. Rather than
turning aside to other matters, we are
going to continue to work on H.R. 1.
However this bill is needed and we be-
lieve that this matter should go directly
to the calendar.

Mr. President, I ask unanimous con-
sent that a summary of HR. 13334 be
printed in the RECORD.

There being no objection, the summary
was ordered to be printed in the Recorb,
as follows:

SumMmaARY oF H.R. 13334

Deputy Secretary.—The bill would estab-
lish one new position in the Treasury De-
partment, the post of Deputy Secretary of
the Treasury, to be compensated at level II
in the Executive Pay Schedule ($42,500). This
new position would be filled by Presidential
appointment, subject to the advice and con-
sent of the Benate.

Deputy Undersecretary—It would also
designate two positions In the Treasury as
Deputy Undersecretary, compensated at level
IV in the Executive Pay Schedule ($38,000).
These are not new positions, but a redesigna=-
tion of existing positions. In the future, how-
ever, they would be filled by Presidential
appointment, subject to the advice and con-
sent of the Senate, rather than being ap-
pointed by the Becretary.

Assistant Secretary—The bill also would
elevate the position of Assistant Secretary for
Administration (presently level V, $386,000)
and appointed by the Becretary under the
Civil Service System to level IV (838,000),
appointed by the President with the advice
and consent of the Senate,

Undersecretary.—The bill would authorize
the present position of Undersecretary to be
designated *“Counselor”, If the President so
chooses.

Compensation—Two of the positions be-
ing elevated involve pay Increases. In addi-
tion, the present position of Undersecretary
which would be vacated if the Iincumbent is
designated Deputy Secretary may be filled
from within the Department. The bill pro-
vides that the higher salarles associated with
the new positions may not be pald to any in-
cumbent prior to January 21, 1973,

Number of Ezecutive level positions in

Defense
Justice
Health, Education, and Welfare
Transportation

Interior ...
Commerce
Housing and Urban Development
B
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Treasury
Agriculture
Labor ...

Mr. LONG. The Committee on Finance
has authorized me to make the motion
that the committee be discharged from
further consideration of the bill so that
it might be placed on the Senate calen-
dar.

Mr. President, I move that the Com-
mittee on Finance be discharged from
further consideration of HR. 13334.

The motion was agreed to; and the bill
was placed on the calendar.

SPECIAL PAYMENTS TO INTERNA-
TIONAL FINANCIAL INSTITU-
TIONS, 1972

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that the Sen-
ate proceed to the consideration of Cal-
endar No. 748, House Joint Resolution
1174, with the understanding that there
be a time limitation for consideration of
this measure of not to exceed 30 min-
utes, the time to be equally divided be-
tween the two assistant leaders or their
designees.

Mr. GRIFFIN. With the understand-
ing that at the expiration of that time,
the amendment of the Senator from Mis-
sissippi (Mr. Stennis) will again become
the pending business.

Mr. ROBERT C. BYRD. Yes, of course.

The PRESIDING OFFICER (Mr.
CHILES). The joint resolution will be
stated by title.

The second assistant legislative clerk
proceeded to read as follows:

H.J. Res. 1174, making an appropriation
for speclal payments to international finan-
clal institutions for the fiscal year 1972, and
for other purposes.

The PRESIDING OFFICER. Is there
objection to the present consideration of
the joint resolution?

The Chair hears none, and it is so or-
dered; and, without objection, debate
will be limited to 30 minutes as requested
by the Senator from West Virginia (Mr.
RoserT C. BYRD).

Mr. ROBERT C. BYRD. Mr. President,
I yleld 5 minutes to the able Senator
from Virginia (Mr. Harry F. ByYrp, JR.)

The PRESIDING OFFICER. The
Senator from Virginia is recognized for
5 minutes.

Mr. HARRY F. BYRD, JR. Mr. Presi-
dent, this legislation would appropriate
$1.6 billion to adjust United States bal-
ances in international lending agencies
to accommodate the recent devaluation
of the dollar. The recipient agencies are
the International Monetary Fund, the
International Bank for Reconstruction
and Development, the Inter-American
Development Bank, the International
Development Association, and the Asian
Development Bank. In each, the United
States commitment is stated in terms of
gold, thus, when the gold price in dollars
wasdra.lsed, more dollars must be sup-
plied.

Mr. President, this legislation results
from the formal devaluation of the dol-
lar. I did not oppose the formal devalu-
ation of the dollar for the simple reason
thlz}t the dollar already had devalued it-
se
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Over the years, and in recent months
and weeks, the dollar has become a less
valuable currency. As I have said, the
dollar has actually devalued itself and
the formal action taken by the Presi-
dent and Congress merely recognizes
what has taken place.

The reason the dollar has devalued it-
self, and the reason it was necessary to
devalue it formally, is due to the reck-
less and, in my judgment, irresponsible
fiscal policies of the United States Gov-
ernment over a period of years.

Mr, President, less than 15 years ago,
U.S. gold holdings were $22.8 bil-
lion. Total assets at that time, as of
December 1, 1957, in the United States,
were $21.8 billion. Liquid liabilities at
that time, less than 15 years ago, were
$15.8 billion.

What is the situation today?

The situation today is that the total
assets of the U.S. Government avail-
able to apply against foreign de-
mands are roughly $12 billion. Yet our
liquid liabilities to foreigners total $65
billion.

During the past fiscal year, the Federal
funds deficit of the U.S. Government
was $30 billion. The Treasury Depart-
ment estimates that for current fiscal
year ending next month, the deficit will
be $45 billion.

The PRESIDING OFFICER. The time
of the Senator from Virginia (Mr. HARRY
F. Byrn, Jr.) has expired.

Mr. ROBERT C. BYRD. I yield an
additional 3 minutes to the Senator from
Virginia (Mr, HarrY F. BYRD, JR.).

The PRESIDING OFFICER. The Sen-
ator from Virginia is recognized for 3
minutes.

Mr, HARRY F. BYRD, JR. The pro-
jection for the upcoming fiscal year is
that the Federal funds deficit will be at
least $36 billion.

Mr. SYMINGTON. Mr. President, will
the Senator from Virginia yield ?

Mr. HARRY F. BYRD, JR. I am glad
to yield to the Senator from Missouri.

Mr. SYMINGTON. I congratulate the
able Senator for his remarks on this sub-
ject. Is it not also true that any cor-
poration which presented a balance sheet
with a net current position of this char-
acter would be immediately considered,
by any banker, to be totally insolvent?

Mr. HARRY F. BYRD, JR. The Sena-
tor from Missouri is totally correct.

Mr. SYMINGTON. Actually, I notice
the committee report states:

The Secretary of the Treasury is hereby
authorized and directed to take the steps
necessary to establish a new par value of
the dollar of $§1 equals one thirty-eighth of a
fine troy ounce of gold.

Inasmuch as the price of gold this past
week on the London gold market was
$50.70 per troy ounce at cne time, is not
that “new par value” a little theoretical?

Mr. HARRY F. BYRD, JR. It appears
fo me that it is.

Mr. SYMINGTON. Would not the able
Senator, one of the true experts in this
body on financial matters, agree that
this development is just further em-
phasis, in any case, that we should not
go back to convertibility, where we would
buy and sell gold at a particular price,
regardless of the true market price.
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Mr. HARRY F. BYRD, JR. The Sena-
tor is correct.

Mr. SYMINGTON. I thank my col-
league, agree fully with him that this is
an extraordinary amount of money, $1.6
billion.

Mr. President, how many Americans
will have to work more to get that kind
of money, which we now add fo those
soft loan window banks which the dis-
tinguished Senator from Viriginia and
I have felt was wrong for a long time.
They are not really loans, rather gifts
because of the terms., Therefore, we are
adding another $1.6 billion as an alba-
tross around the necks of American tax-
payers, who are already plenty disturbed
about the way our money is being ex-
pended abroad by this Government, espe-
cially when they look at all the problems
currently facing us here at home.

I thank the Senator from Virginia
very much.

Mr. HARRY F. BYRD, JR. I am very
glad the distincuished and able senior
Senator from Missouri (Mr. SYMINGTON)
mentioned the soft-loan window of the
World Bank to which a part of this $1.6
billion will go.

Mr. President, this is Friday. It was
only Monday of this week that the Sen-
ate was called upon to vote $320 million
as an additional payvment to the soft-
loan window of the World Bank.

The PRESIDING OFFICER. The time
of the Senator from Virginia has expired.

Mr. ROBERT C. BYRD. I yield 5 ad-
ditional minutes to the Senator from
Virginia.

The PRESIDING OFFICER. The Sen-
ator from Virginia is recognized for 5
additional minutes.

Mr. HARRY F. BYRD, JR. Mr. Presi-
dent, this amount being appropriated
today, Friday, will be added to the $320
million which the Senate voted to appro-
priate only last Monday for the soft-
loan window of the World Bank.

I am very proud to have stood side by
side with the able senior Senator from
Missouri in opposing the $320 million ap-
propriation this past Monday, because I
think the time has come—of course, it is
way past time, really—when Congress
and the Government must give some con-
sideration to the American people and
to the taxpayers of the United States.

The only place the money can come
from for these tremendous appropria-
tions that Congress is making is out of
the pockets of the hard-working men
and women of our Nation. The facts
show, Mr. President, that the interest on
the national debt—which will be $493
billion at the end of the next fiscal year—
in the current budget is $22 billion. That
$22 billion will come out of the pocket
of the waze earners.

Mr. President, the facts also show that
for every dollar of personal and corpo-
rate income tax paid into the Treasury
by the American corporate and personal
taxpayers, 13 cents goes for one purpose,
to pay the interest on the national .debt.

What we are doing here today in this
$1.6 billion appropriation to the world
financial organizations dramatizes once
again just how deeply troubled the Fed-
eral Government’s financial situation is.

Mr. President, I have had a tabulation
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prepared, the heading of which is: “U.S.
Gold Holdings, Total Reserve Assets, and
Liquid Liabilities to Foreigners.” This
table is for selected periods and is in bil-
lions of dollars. I ask unanimous consent
that the tabulation to which I have just
referred be printed in the REcorbp.

There being no objection, the tabula-
tion was ordered to be printed in the
RECORD, as follows:

U.S. GOLD HOLDINGS, TOTAL RESERVE ASSETS, AND LIQUID
LIABILITIES TO FOREIGNERS

Gold Total
holdings assets

Liquid
liabilities

End of World War 11___ 2
Dec. 31, 1957.... .. %
1

0.
2.
0.
0.
9.

Jan, 31, 1972

i Estimated figure.
Source: U.S, Treasury Department.

Mr. PROXMIRE. Mr. President, this
joint resolution would appropriate such
sums as are necessary—but not to exceed
$1,600,000,000—to enable the Secretary
of the Treasury to carry out the provi-
sions of section 3 of the Par Value Modi-
fication Act, Public Law 92-268, approved
March 31, 1972. This law authorizes and
directs the Secretary of the Treasury to
maintain the value in terms of gold of the
dollars held by the International Mone-
tary Fund—estimated cost, $525 million
and the multinational development lend-
ing institutions of which the United
States is a contributing member. These
are the International Bank for Recon-
struction and Development—World
Bank—estimated cost, $560 million; In-
ternational Development Association—
estimated cost, $122 million; the Inter-
American Development Bank—estimated
cost, $370 million; the Asian Develop-
ment Bank—estimated cost, $18 million.
This breakout supports the total estimate
of $1.594 billion necessary to fulfill the
U.S. obligation to maintain the value of
past and presently authorized subscrip-
tions at such time as they may be appro-
priated.

The supplemental budget estimate for
this appropriation was submitted in
House Document 92-276, dated April 4,
1972, and requested an open-ended ap-
propriation of “such amounts as neces-
sary.” The House wisely placed a ceiling
of $1.6 billion on the request and the
Senate coneurs with this action.

The basic legislation—Public Law 92—
268—authorizing this appropriation was
passed by the Senate on March 1, 1972,
by a vote of 86 to 1, and in the House of
Representatives on March 21, 1972, by a
vote of 342 to 43 and reads as follows:

SEcTioN 1. This Act may be cited as the
“Par Value Modification Act.”

SectioNn 2. The BSecretary of the Treasury
is hereby authorized and directed to take
the steps necessary to establish a new par
value of the dollar of 81 equals one thirty-
eighth of a fine troy ounce of gold. When
established such par value shall be the legal
standard for defining the relationship of the
dollar to gold for the purpose of issuing gold
certificates pursuant to sectlon 14(c¢c) of the
Gold Reserve Act of 1934 (31 U.S.C. 405b).

Becrion 3. The Secretary of the Treasury is
authorized and directed to maintain the
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value in terms of gold of the holdings of
United States dollars of the International
Monetary Fund, the International Bank for
Reconstruction and Development, the Inter-
American Development Bank, the Interna-
tional Development Association, and the
Asian Development Bank to the extent pro-
vided in the articles of agreement of such
institutions. There is hereby authorized to
be appropriated, to remain available until
expended, such amounts as may be necessary
to provide for such maintenance of value.

SecTION 4. The increase in the value of the
gold held by the United States (including the
gold held as security for gold certificates)
resulting from the change in the par value
of the dollar authorized by section 2 of this
Act shall be covered into the Treasury as a
miscellaneous receipt.

The maintenance of value obligation
directed by section 3 of Public Law 92—
268 stems from a provision in the agree-
ments governing each of these interna-
tional financial institutions providing
that each member country that devalues
its currency must maintain the value of
its contributions as measured by a com-
mon yardstick—in this case, gold. The
committee is advised that these provi-
sions have been applied routinely to all
other countries devaluing their curren-
cies and there has been no instance in
which these obligations have not been
fully discharged.

The Appropriations Subcommittee on
Foreign Operations held hearings on the
item on April 14 and the full committee
recommended it without objection. Fur-
ther information as to the basis of the
estimate, the budgetary impact, and the
reasons advanced for its earliest possible
consideration is contained in the com-
mittee’s report.

The PRESIDING OFFICER. The joint
resolution is open to amendment.

Mr. GRIFFIN. Mr. President, I sug-
gest the absence of a quorum and ask
unanimous consent that the time come
from the time allotted to this side.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk will
call the roll.

The second assistant legislative clerk
proceeded to call the roll.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that the order
for the quorum cal® be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROBERT C, BYRD. Mr. President,
I am prepared to yield back my time, if I
have any remaining.

Mr. GRIFFIN. Mr. President, I yield
back the time on this side.

The PRESIDING OFFICER. All time
has been yielded back. The joint resolu-
tion is open to further amendment. If
there be no further amendment to be
proposed, the question is on the third
Eieading and passage of the joint resolu-

on.

The joint resolution (H.J. Res. 1174)
was read g third time and passed.

FOREIGN RELATIONS AUTHORIZA-
TION ACT OF 1972

The Senate resumed the consideration
of the bill (8. 3526) to provide authoriza-
tions for certain agencies conducting the
foreign relations of the United States,

and for other purposes.
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Mr. ROBERT C. BYRD. Mr. President,
what is the pending question?

The PRESIDING OFFICER. The
pending question is on the amendment
of the Senator from Mississippi (Mr.
STENNIS) .

Mr. ROBERT C. BYRD. Mr. President,
I thank the distinguished Presiding
Officer.

Mr. President, I ask unanimous con-
sent that the Senator from Arizona (Mr.
GOLDWATER) may now be recognized.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROBERT C. BYRD. Mr. President,
I suggest the absence of a quorum with-
out prejudice to the rights of the Senator
from Arizona.

The PRESIDING OFFICER. The clerk
will call the roll.

The second assistant legislative clerk
proceeded to call the roll.

Mr. GOLDWATER. Mr, President, I
ask unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GOLDWATER. Mr. President, I
ask recognition.

The PRESIDING OFFICER. The Sen-
ator is recognized.

SECTION 701—THE KISS OF DEATH

Mr. GOLDWATER. Mr. President, it
is my purpose today to try and make sure
that each and every Member of the Sen-
ate realizes the enormous stakes involved
in the possible adoption of an end-to-
the-war proposal at this critical point in
history.

Riding on the outcome of the proposal
by Senators Case of New Jersey and
CrurcH of Idaho to cut off funds for all
U.S. land, sea, and air combat operations
in Indochina after December 31 is much
more than an expression of senatorial
opinion orlegislative concern. Tied up in
this erucial decision could easily be the
hopes and dreams of millions of Ameri-
can allies, the hopes for stability
throughout the strategic area of South-
east Asia, and more even than the honor
of our Nation.

From repeated briefings which I have
received from intelligence sources, it is
apparent that the outcome of the strug-
gle in Vietnam now hinges on whether
the morale and determination of the
South Vietnamese holds or whether it
is broken to smithereens. If the South
Vietnamese, our allies in this conflict,
lose the remainder of their morale and
refuse to fight, the whole effort into
which we have poured so many lives and
so much money is lost bevond redemp-
tion. However, if the South Vietnamese
hold an element of steadfastness
throughout this tremendous pounding,
the continued terrific loss on the North
Vietnamese will begin to tell, and the
conflict will swing in the direction of
freedom and away from Communist
slavery.

At this point, I would remind my col-
leagues of President Nixon's assertion
the other night that the enemy in Viet-
nam hopes to win its victory through the
U.S. Congress and the American people.
I say that they could do it right here in
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this Chamber if the Senate votes favor-
ably on section 701 of this bill.

Mr. President, I know not how others
might stand but I, for one, believe that
Senate adoption of this end-the-war
proposal at this time will be a “kiss of
death” for many things that Americans
hold dear. It certainly would prove to be
the kiss of death for the hopes of the
South Vietnamese people. It would serve
notice that our support has a deadline
and that the strings attached to it by
the U.S. Senate would insure a victory
for the North Vietnamese. I believe Sen-
ate passage of this proposal would de-
stroy completely what remains of the
South Vietnamese people’s will to resist
the Communist enemy. And as a U.S.
Senator and as an American citizen, I
do not want any part of that shame to
hang over my head for the rest of my
life.

Mr. President, I do not think many of
my colleagues actually know what a vote
in favor of section 701 could mean, not
only to the embattled South Vietnamese,
but to the respect with which future
commitments by the United States will
be held throughout the world.

This proposal at this time, Mr, Presi-
dent, is actually the kiss of death for al-
most everything we are trying to do. It
could easily result in the collapse of the
South Vietnamese and the annihilation
of part of the 69,000 Americans still in
that section of the world. It could bring
about the liguidation of millions of South
Vietnamese who, encouraged by us, have
opposed Communist aggression for many
years.

There can be no doubt that the adop-
tion of this resolution would spell the kiss
of death for our peace negotiations in
Paris. Why would the enemy wish to en-
gage in any meaningful negotiations at
this time if the U.S. Senate was assuring
it that almost everything they want will
be handed them on a platter at the end
of this year?

It could be the kiss of death for our
hopes at the forthcoming summit meet-
ing in Moscow. Enactment of this pro-
posal would certainly weaken President
Nixon’s hand and render questionable
any results that might come out of those
important meetings.

Mr. President, I feel that because the
President took the strong action he took
against North Vietnam when the in-
vasion began at the instigation of Hanoi,
he goes to Moscow stronger than any
American President has ever been when
he visited another country. I am remind-
ed of the tremendous strength gained by
President Kennedy when he acted in a
strong way in the Cuban crisis.

Mr. President, I beg of my colleagues
to think this thing through. Just imagine
the joy that it would bring to the head-
quarters of Mrs. Nuygen Binh, chief
Vietcong negotiater at the Paris talks,
who wrote to the Members of the Senate
urging them to repudiate President
Nixon. Passage of this proposal at this
time would give Madame Binh exactly
what she asked for while handing the
President of the United States—the man
the American people elected to run this
country—a deliberate slap in the face.

Mr, President, this proposal is not
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needed to inform the President that some
Members of this body are unhappy with
the events which their party caused to
occur in Southeast Asia. I can assure you
President Nixon needs no official an-
nouncement from the Senate of the
United States that there is much un-
happiness, frustration, and discourage-
ment among the American people with
the war which President Kennedy began
and President Johnson escalated. He
knows that perhaps better than anybody
else. All this proposal would do would be
to bring despair to the hearts of our al-
lies and joy to the hearts of our enemies.
Win, lose, or draw, I want no part of
any such proposal.

Mr. President, I beg my colleagues to
consider how their action here, if this
section is approved, would appear to the
rest of the world. It is a spectacle of a
Senate of the United States refusing to
consider a simple resolution condemning
aggressive invasion and supporting the
United States Government, while at the
same time giving that Government or-
ders on how it shall finally liquidate the
mess which President Nixon’s prede-
cessors handed him.

In conclusion, Mr. President, this war
has not been finally lost by the South
Vietnamese, despite the impression cre-
ated by a pessimistic communications
media—a media which has been known
to delight in the idea that the United
States and its allies are being humbled.
But if this Senate actually wants to do
its best to destroy all hope rather than
exercise a courageous patience, then all
it has to do is to pass this proposal and
spread the kiss of death throughout
Southeast Asia.

Mr. President, I have become con-
vinced myself through almost daily
briefings I receive from Vietnam—and
the same opportunity is available to
other Senators—that the intelligence
people in stating their position have put
it in the way I would put it. When asked
the question, What is going to happen in
South Vietnam? I am convinced it is a
matter of two points, and which one will
happen first.

The first point would be the demorali-
zation of the South Vietnamese Army to
the point where they would no longer
fight. That, of course, would end the con-
flict. The other point is: When the North
Vietnamese make the decision they can-
not stand the frightful losses that have
been inflicted on them. The loss ratio, by
the most conservative estimates, is about
4 to 1. How long can they continue to
lose their Russian-made tanks, with their
forces cut by one-half?

How long will the people of Hanoi be
content with the tens of thousands of
wounded and sick soldiers returning to
that city, and how long will it be before
they realize they have no reserve, that all
13 divisions, including two in Laos, from
the Plain of Jars, are in conflict in Viet-
nam.

In other words, while I am not ready
to stand up and say we are winning, I am
ready to stand up and say that I feel
within the next week or 10 days we are
going to know the answer, and the an-
swer is going to come on one of these two
points. Will the South Vietnamese quit?
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I think if we pass the section that the
Stennis amendment would knock out,
this would add immeasurably to the
chances they will give up. Mr. President,
you cannot blame these people. There is
not a living man in all of South Vietnam
who has not been in a war. They have
been fighting for over 25 years, either
while the French were there or in the
battle of the South against the North.
These people are tired of war, and the
people of North Vietnam are tired of war.
We are learning through Japanese in-
telligence sources that they are about
ready to quit. Their economy has suf-
fered to the point that it would probably
take five uninterrupted years to get it
back on its feet. They suffer losses of
food, and as in the case of all people,
they have grown tired of conflict.

I would hope that over this weekend
all of my colleagues would give this mat-
ter real study. I know how tempting it
is to stand on the floor of the Senate and
offer suggestions on how to end the war;
I know how tempting it is to vote for
these measures; but we are at a point in
history where I think that even having
this language spread on the Recorp and
having this language contained in a bill
will be detrimental to our efforts not only
in Vietnam but around the world.

I think the least we can do is to take
this language out and then after the
conflict has been decided, have those
people on this floor who want more con-
trol over the presidential war powers in-
troduce an amendment to the Constitu-
tion that would change the intent of the
Constitution which now, in my opinion,
confers the exclusive right and power of
war and peace to the President; but let
us not act at this time on the matter
that could be of embarrassment to the
President, and I would say that if the
President happened to be a member of
the opposite party. After all, the Presi-
dent, is an office; he is not a man, he is
an office created by our Constitution.

I think the least that we Americans,
particularly those serving in the Con-
gress, should do is show respect for that
office and recognize the problems of that
office at this particular time and rec-
ognize, too, that the President is about
tc embark upon what could be a very
meaningful visit to the capital of com-
munism, and realize that he, through his
actions, has reduced our forces in Viet-
nam from over 550,000 down to 69,000,

We have to think of those 69,000 men.
As I said the other day, if they are
trapped at Danang, that is an almost in-
defensible point. The airfield could be
destroyed, in my opinion, from the sur-
rounding hills without too much effort,
and the embarkation of ships from the
harbor could be controlled by the Com-
munists at the narrow mouth of the
harbor.

The same applies to the concentra-
tions at Camranh, where we have bil-
lions of dollars worth of equipment that
we want to protect and bring home as
much as we can. This is also an indefen-
sible area, different in nature from
Danang, but nevertheless indefensible,
and our men would be there at the mercy
of the Communists should anything hap-
pen that would allow them to come down
the country without any resistance.
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I have more optimism than pessimism.
I think Vietnamization of South Viet-
nam forces has been more successful
than many people believe. I think in
many respects their air force equals ours,
their naval force, for practical purposes,
does a better job than ours, and their
communications are as good as ours. The
question is how many divisions they
have battle ready, and I think we are
going to find that out in the next week or
10 days.

This is a weekend to do a lot of big
thinking—thinking about whether we
should be voting for something that
could be of utmost damage to the United
States, or should we be wise and not
vote on this at all, but strike the lan-
guage from the bill and allow the bill to
pass in the form that would enable the
State Department to continue to operate.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The second assistant legislative clerk
proceeded to call the roll.

Mr. GRIFFIN. Mr. President, I ask
unanimous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT OF THE RAIL PAS-
SENGER SERVICE ACT OF 1970

Mr. MAGNUSON. Mr. President, I ask
the Chair to lay before the Senate a
message from the House of Representa-
tives on HR. 11417.

The PRESIDING OFFICER laid before
the Senate a message from the House of
Representatives announcing its disagree-
ment to the amendments of the Senate
to the bill (HR. 11417) to amend the
Rail Passenger Service Act of 1970 to
provide financial assistance to the Na-
tional Railroad Passenger Corporation
for the purpose of purchasing railroad
equipment, and for other purposes, and
requesting a conference with the Senate
on the disagreeing votes of the two
Houses thereon.

Mr, MAGNUSON. Mr. President, I
move that the Senate insist upon its
amendments and agree to the request of
the House for a conference on the dis-
agreeing votes of the two Houses there-
on, and that the Chair be authorized to
appoint the conferees on the part of the
Senate.

The motion was agreed to; and the
Presiding Officer appointed Mr. MaGNU-
SON, Mr, HARTKE, Mr. HOLLINGS, Mr.
Bearr, and Mr. Weicker conferees on the
part of the Senate.

MESSAGE FROM THE PRESIDENT
A message in writing from the Presi-

dent of the United States was communi-
cated to the Senate by Mr. Leonard, one
of his secretaries.

QUORUM CALL

Mr. ROBERT C. BYRD. Mr. President,
I suggest the absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.
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The second assistant legislative clerk
proceeded to call the roll.

Mr. CHURCH. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

FOREIGN RELATIONS AUTHORIZA-
TION ACT OF 1972

The Senate continued with the con-
sideration of the bill (S. 3526) to provide
authorizations for certain agencies con-
ducting the foreign relations of the
United States, and for other purposes.

VIETNAM: IN THE EIGHTH YEAR OF THE

AMERICAN ORDEAL

Mr. CHURCH. Mr. President, last
month, still another voice was added to
the chorus out of the past, when the cur-
rent Secretary of State solemnly testified
that the war in Vietnam had entered a
new era. In an attempt to justify the re-
sumption of massive American bombing
of North Vietnam, Mr. Rogers argued
that the Hanoi Government had now in-
vaded its neighbor to the south; that its
indirect aggression had become direct;
and that the Vietnamese struggle could
no longer be regarded as a civil war.

Thus was delivered up, in hearings be-
fore the Senate’s Committee on Foreign
Relations, the latest addition to our col-
lection of myths concerning this misbe-
gotten war. The mind boggles at our
seemingly limitless capacity for self-de-
ception.

It is no new war, it is the same war
still. The introduction into South Viet-
nam of regular troops from the North
began years ago, and their numbers have
steadily increased. As early as 1969, for
instance, North Vietnamese regulars
comprised about 70 percent of the enemy
forces inside South Vietnam. The mag-
nitude of the present invasion may be
greater, but the character of the war is
no different than before.

The reasons for our intervention,
grown hollow over the years, have long
since been discredited. One by one, they
have fallen of their own rotten weight.
The latest excuse for the renewal of our
bombing and shelling of North Vietnam is
utterly unresponsive to the only sensible
question left to be asked: Why are we
still there?

Why has Congress supinely supported
our part in this disastrous and divisive
war, after three Presidents have failed
either to end it or win it? Why do we
keep on voting the money? Are we so
timid that we dare not cross a President?

If so, we have sunk to the low estate
of the British Parliament at the turn of
the 19th century, when England and
France were locked in protracted war.
Charles James Fox arose to address the
House of Commons on February 3, 1800.
His words apart from the elegance of
phrase which graced his period, are so
uncannily relevant to our own predica-
ment that they could be uttered in this
chamber on this very day.

Listen to his words:

Sir, my honorable and learned friend has
truly said that the present is a new era in the
war, The Right Honorable Chancellor of the
Exchequer feels the justice of the remarks;
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for by traveling back to the commencement
of the war, and referring to all the topics and
arguments which he has so often and so
successfully urged to the House, and by
which he has drawn them on to the support
of his measures, he is forced to acknowledge
that, at the end of a T-years conflict we are
come but to a new era in the war, at which
he thinks it necessary only to press all his
former arguments to induce us to persevere.

All the topies which have so often misled
us—all the reasoning which has so invariably
falled—all the lofty predictions which have
so constantly been falsified by events—all
the hopes which have amused the sanguine,
and all the assurances of the distress and
weakness of the enemy which have satisfied
the unthinking, are again enumerated and
advanced as arguments for our continuing
the war.

What, at the end of 7 years of the most
burdensome and the most calamitous strug-
gle that this country was ever engaged in,
are we again to be amused with notions of
finance and calculations of the exhausted re-
sources of the enemy as a ground of con-
fidence and of hope?

Graclous God. Were we not told, 5 years
ago, that France was not only on the brink,
but that she was actually in the gulf of
bankruptcy?

Were we not told, as an unanswerable argu-
ment against treating that she could not
hold out another campaign—that nothing
but peace could save her—that she wanted
only time to recoup her exhausted finances—
that to grant her repose was to grant her
the means of agaln molesting this country,
and that we had nothing to do but persevere
for a short time In order to save ourselves
forever from the consequences of her am-
bition. . . .

What! After having gone on from year to
year upon assurances like these, and after
having seen the repeated refutations of every
prediction, are we agaln to be seriously told
that we have the same prospect of success
on the same identical grounds?

And without any other argument or se-
curity, are we invited, at this new era in the
war, to carry it on upon principles which, if
adopted, may make it eternal?*

Despite the force and eloquence of this
argument, the House of Commons lacked
the resolution to break with the govern-
ment’s war policy. Fighting went on for
another 2 years before the Peace of
Amiens was negotiated at last, on terms
less favorable to England than when Fox
had pleaded for a settlement.

It

When it was decided in 1965 that an
American Army should be sent to fight
in Vietnam, we took up arms in an open-
ended war being waged by an alien peo-
ple in an Asian land. Our Presidents
spoke of it as a “limited war,” by which
they meant that we had limited ourselves
to the defense of the Saigon regime in
South Vietnam. From the start, the con-
quest of North Vietnam was ruled out,
prudence dictating that a counter-inva-
sion of the North could easily set off a
war with China. The Chinese, after all,
had entered the Korean conflict after we
converted the defense of the south into
a counterattack upon the north and our
troops had approached the borders of
China,

Hence, from the moment of our inter-
vention in Vietnam, we were constrained
to fight on the enemy’s terms of attack

and attrition. No matter how doggedly

iQuoted In A Treasury of the World's
Great Speeches, edited by Houston Peterson,
New York: Simon & Schuster, 1954, p. 288.
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we persevered, we could never outlast the
Vietnamese in their own homeland. Hav-
ing denied ourselves the victory that only
the conquest of the north could bestow,
we were caught fast behind the breast-
works of a war we could not stop or win.
As Vietnam expert Richard Holbrooke re-
cently observed on the editorial page of
the Washington Post:

Vietnamize it, pacifiy it, democratize it,
pull troops out, pour aid in, visit China, send
Klissinger to Parls, change our rhetoric, drive
it off the front pages for awhile—it still won't
go away.?

The newest enemy offensive, now in
full flower, is being compared with battles
of 4 years ago when the ancient im-
perial capital of Hue was devastated dur-
ing the Tet uprising. Hopefully, this of-
fensive can be turned back like the last,
though the issue is in doubt. But then,
as surely as leaves wither in the fall,
other attacks will follow.

Of the North Vietnamese and their
partisans in the south, Holbrooke writes
the stark truth:

They simply will not stop fighting, after
all these years, until they get what they want.
That is, they will not stop fighting unless we
can make them stop fighting. That was
patently beyond our military abllity when we
had over 500,000 men in Vietnam. It is even
less likely when we have less than 100,000.*

It was inevitable, I suppose, that
Presidents who conceded the need to
confine our ground troops to the de-
fense of the South would be persuaded
by an unquenchable war to strike at
the North through the air. President
Nixon has again taken to the air in the
desperate hope that he can bomb the
enemy into submission. Reason and past
experience better sustain the desperation
than the hope.

Indeed, the dynamics of the Nixon
Vietnamization policy, in the absence
of a political settlement, almost guar-
anteed that North Vietnam would
eventually launch the type of full-scale
offensive now underway.” By refusing to
declare a firm deadline for the comple-
tion of our withdrawal, by intimating
that a residual force would be left in
South Vietnam until such time as our
demands for the release of prisoners, a
cease-fire, and new elections under a
caretaker government were met, Presi-
dent Nixon has maneuvered the United
States into a highly precarious position.
His mistake is not that he removed more
than 450,000 of our troops, but that he
refused either to remove, or to commit
himself to remove, them all. As & result,
the safety of nearly 70,000 Americans
who remain in South Vietnam now de-
pends on Saigon's army, upon its will-
ingness to stand and fight.

President Nixon has played the role of
Hamlet in the Vietnamese tragedy. “To
leave or not to leave,” that is the ques-
tion on which he could never make up
his mind. So we find ourselves today in
the worst of all possible postures, half
in and half out, left with no recourse but
to hurl our thunderbolts from the air
upon an advancing enemy determined to

seize the ground.

2 Washington Post, April 5, 1973
@ Ibid.
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Thus, the reason for the President’s
desperation is evident. But what is the
basis for his hope of success? In the
short run, we hope that the tactical sup-
port our air power confers on the de-
fenders in the field will prove sufficient
to halt this latest enemy attack; in the
long run, there is little reason to believe
that the President’s decision to resume
the strategic bombing of the North will
prove any more successful than in the
past.

In July of 1966, our Central Intelli-
gence Agency and the Pentagon’s De-
fense Intelligence Agency reported that
16 months of bombing North Vietnam
“had had no measurable direct effect on
Hanoi’s ability to mount and support
military operations in the South." More-
over, the intelligence estimate concluded
that the situation was “not likely to be
altered” by mining Haiphong harbor or
adopting other military proposals then
contemplated for expanding the air of-
fensive.* When, nevertheless, President
Johnson escalated the air offensive in
the North, Defense Secretary McNa-
mara reported that “there continues to
be no sign that the bombing has reduced
Hanoi’'s will to resist, or her ability to
ship the necessary supplies south.”*®

After President Nixon took office, a
comprehensive review of the war was
prepared for him. National Security
Study Memorandum No. 1—NSSM-1—a
summary of which has now appeared in
the public press, acknowledged that years
of strategic bombing “did not seriously
affect the flow of men and supplies to
Communist forces in Laos and South
Vietnam. Nor did it significantly erode
North Vietnam's military defense capa-
bility or Hanoi’s determination to persist
in the war.”®

It is truly said that those who cannot
learn from the mistakes of the past are
destined to repeat them. The strategic
bombing will fail again, as it failed be-
fore. Darken their skies with clouds of
bombers, rain down destruction upon
them, spread the carnage far and wide,
and they may scurry for cover but they
will not yield. The bombing will only
stiffen their spines; it will never bend
their knees.

Who can doubt it? Before our latest air
strikes against the north, we had already
dropped more than 6 million tons of
bombs on the enemy, three times the
total tonnage dropped by American air-
craft throughout the Second World War.
Over half of this incredible bombard-
ment had been ordered by President
Nixon.” Still, the war has never been
suppressed, the supply lines never
severed, the enemy never subdued.

An indigenous war, a civil war, is the
least susceptible to control by outsiders.
President Kennedy once sensed this
when he said of Vietnam:

In the final analysis, 1t's thelr war, They're
the ones who have to win it or lose it.#

L Jason Study, Institute of Defense Anal-
ysis, Bummer, 1967, quoted in The New York
Times, April 19, 1972.

& Ibid.

¢ Washington Post, April 25, 1972.

7Information Office, Department of De-
fense. (Cf. New York Times, September 29,
1871).
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Until we Americans, the foreigners,
leave, this war will persist. The French
finally learned that lesson and left. One
day we shall have to do likewise. The only
question is how much longer we shall in-
sist on staying, and how many more
American lives we shall sacrifice before
we leave.

The awful tragedy is that we are still
there. Mr. Nixon'’s withdrawal, which
could have been completed at any time
within 9 months, has been dragged out
instead over 3 and a half agonizing years,
during which 20,000 young Americans
have died and more than a hundred
thousand have been maimed and
wounded. Now, with nearly 70,000 men
still remaining, we find ourselves caught
up once more in the grizzly embrace of
another enemy assault.

. m

It will be said that the President is un-
accountable for the prolongation of our
ordeal in Vietnam, since, from the begin-
ning of his term, he has striven diligently
to negotiate a peace. The fault, it will be
said, lies witk an intractable Hanoi.

Here in the United States, that proposi-
tion would seem incontestable. From our
point of view, the terms Mr. Nixon has
offered appear unprecedented in their
generosity. He has said, let the people
of South Vietnam decide by free elections
who shall govern them. What could be
fairer than that? What could be more
reasonable?

Yet the likelihood remains that the
North Vietnamese and the Vietcong will
continue to reject even the most “reason-
able” proposals. They have been at war
for over 20 years. They believe themselves
to have been betrayed before by West-
ern governments: by the French in 1946,
who promised a referendum and then re-
fused to hold it; by the United States in
1956, when the Eisenhower administra-
tion upheld Ngo Dinh Diem in his refusal
to hold the elections called for in the
Geneva accords. These are not experi-
ences to encourage reasonableness. Even
the most painstaking arrangements for
a fair, internationally supervised elec-
tion—if that were possible—could well
be regarded with implacable mistrust.

Besides, when was a civil war ever de-
cided by a cease-fire and elections? If
this seems unreasonable, we might ask
ourselves how, during our own civil war,
the Union Government would have taken
to being branded an aggressor for invad-
ing the Confederacy, or how, indeed, it
would have responded to a British pro-
posal for an internationally supervised
plebiscite in the Southern States on the
question of secession.

Nonetheless, the President protests, he
has bent as far as honor permits in seek-
ing a settlement at the conference table.

I would accept that as his honest judg-
ment.

He insists that he must not yield to
what he describes as Hanoi's demand
that we throw over the Saigon regime, or
implicate the United States in any strate-
gem, other than elections, which would

% Press Conference, President John F. Ken-
nedy, Hyannis Port, September 2, 1963.
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either undercut Thieu’s government or
facilitate a Communist takeover.

I agree that the President of the
United States could not honorably accept
such terms or ever be a party to a sell-
out.

For these reasons, I have long doubted
that the talks in Paris would ever bear
fruit. Conceiving themselves to be the
eventual winners on the battlefield, it is
hardly to be anticipated that the North
Vietnamese would agree to terms at the
conference table less favorable to the
realization of their ultimate goal. That
goal, steadfast and unchanging through
the years, remains twofold: driving out
the foreigner and reunifying the two
halves of Vietnam, North and South, un-
der the revolutionary government in
Hanoi.

This being what the war is all about,
our “generous terms for peace” must
seem irrelevant to our adversaries. When
President Nixon declares, as he did to the
Nation on April 26, 1972:

The only thing we have refused to do is to
accede to the enemy’s demand to overthrow
the lawfully constituted government of
South Vietnam and to impose & Communist
dictatorship in its place.?

He states a position from which we
cannot honorably recede. At the same
time, in the eyes of the enemy, it is a
position they cannot honorably accept,
for to do so means forfeiting the very
purpose for which they fight.

And when the President repeats, in
the course of the same address, that all
we seek at the conference table is “peace
with honor for both sides—with South
Vietnam and North Vietnam each re-
specting the other’s independence,” * the
outcome he describes, however laudable
it may appear to us, is nothing other
than the enemy’s definition of defeat.

We are poles apart at Paris. To recon-
cile such contradictory positions would
seem to call for the black arts of Merlin
the Magician than the diplomatic skills
of Henry Kissinger, impressive as they
may be. I can see little prospect for a
negotiated settlement of this war.

v

If neither our bombing in Indochina
nor our talks in Paris hold out plausible
hope for stopping the war, then what are
we to do? Mr. Nixon's familiar refrain is
that we must persevere. “If we now let
down our friends,” he warns, “we shall
surely be letting down ourselves and our
future as well.”

After all the blood and treasure we
have spilled in the jungles of Indochina
over the past 7 years, are we permitted
to ask just how we could possibly let
down our friends? Have we not long since
fulfilled, many times over, all our com-
mitments to them? Have we not amply
furnished them with the weapons and
wherewithal to carry on for themselves?
After all, we did not promise to fight in
their place forever.

Show me a nation that ever before, in
defense of another, offered up its sons on
the altar of war in such prodigious num-

* Address, President Richard Nixon, April
26, 1973.

1 Ibid.

1 Ibid.
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bers, or spent so profligately of its
wealth. Never in history has one govern-
ment given so hugely to insure the sur-
vival of another.

The President says:

The facts are clear. More than 120,000
North Vietnamese are now fighting in the
South.2

But he refrains from saying that there
are 10 times that many men under arms
in the South, trained and equipped to
defend their country against the attack-
ers. He refrains from mentioning that
we have supplied the Saigon Govern-
ment with what Defense Secretary Mel-
vin Laird recently described as:

The fourth largest air force in the free
world.?

And nothing at all is said about
Saigon’s navy, the biggest in all of Asia.

Instead, administration officials speak
of the “flagrant, massive invasion”—an
all-new war—made possible by a great
influx of sophisticated weapons from the
Soviet Union. To listen to these lurid
descriptions, one would think that a giant
were pouncing on a pygmy. In truth,
just the reverse has occurred.

At one point, we had over half a mil-
lion Amercan fighting men actively en-
gaged in war on behalf of South Viet-
nam. No Chinese or Russian soldiers have
ever fought for the North. For every
spoonful of aid Hanoi has gotten from
Communist countries, we have given a
bucketful to Saigon.

R. H. Shackford, writing in the April
24 edition of the Washington Daily News,
sums it up:

Russian and Chinese economic and mill-
tary aid to North Vietnam during the last
seven years is so small that it would barely
pay one year of interest on the more than
$100 billion the United States has spent on
the war in Southeast Asia*

And that $100 billion covers only the
direct costs of the war to the Armed
Forces of the United States. It does not
include the $11.64 billion military assist-
ance program with which we armed Sai-
gon’s forces, or the $5.7 billion given in
economic support, or the vast quantities
of surplus materiel and installations
transferred to the South Vietnamese as
American forces have departed. Even the
Pentagon’s computers can only guess at
the mammoth totality of it all.

If, at this late date and after such un-
precedented largesse, we must still inter-
pose our Air Force and Navy to shield
South Vietnam against each new attack
from the North, then when will our pi-
lots and sailors ever be freed from the
bondage of this war?

One searches in vain to find an an-
swer to that question in the latest Presi-
dential message to the American people.
If the enemy offensive is turned back, Mr.
Nixon observes, “the South Vietnamese
will then have demonstrated their abil-
ity to defend themselves on the ground
against future enemy attacks.” Beyond
that, the President justifies the escalated

1 I'bid.
13 Testimony, Secretary of Defense Melvin
Laird, Senate Foreign Relations Committee,
April 18, 1973.
9“ The Washington Daily News, April 24,
1972,
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American role in the air war by quoting
from the report of General Abrams:

Our air strikes have been essential in pro-
tecting our own remaining forces and in as-
sisting the South Vietnamese in their efforts
to protect their homes and their country
from a Communist takeover.s

There is nothing in the President’s
speech to suggest when American air
strikes will no longer be “essential.” No
reference is made as to when the Amer-
ican Navy will be withdrawn from Viet-
namese waters. The entire emphasis is
placed on a further reduction—ithis time
20,000 men—in the American ground
forces still remaining in South Vietnam.
Of course, I am gratified that another
contingent of our ground troops will be
coming out, but they should all have been
out long ago.

In fact, the more one studies the Nixon
Vietnamization policy in Indochina, the
more it resembles the Nixon Doctrine,
meant for the rest of Asia. As that
policy has been explained to us, the
United States will keep its treaty com-
mitments to its Asian allies. But should
a new Vietnam-type war develop, “we
shall look to the nation directly threaft-
ened to assume the primary responsi-
bility of providing the manpower for its
defense.” ™ The American role will be
to furnish the government under attack
with arms, not soldiers, but to give it
such direct American air and naval sup-
port as the circumstances may require.

I submit, upon all the evidence before
us, that the much-touted Vietnamization
policy turns out to be no more nor less
than an application of the Nixon Doc-
trine by a different name. I suspected
as much years ago, after the policy was
first unveiled. In an article written in
1969 and published in the December
issue of the Washington Monthly, I
wrote:

“Vietnamization” ls not really a formula
for disengaging from Vietnam; it is, rather,
a formula for leaving American forces en-
gaged in Vietnam indefinitely. Its purpose
is not to get us entirely out, but to keep
us partially in?

Now, 215 years later, I see no reason
for changing that assessment. What is
wrong with the policy is that it fails to
live up to its name. This defect in the
policy could be cured if the President
would only go through with it, if he would
only consummate it by disengaging all
American forces—land, naval, and air—
from further involvement in the war.

That is my proposition, not to linger,
but to leave; not to retain “protective
cover” for our remaining troops, but to
recover our troops that remain. My
proposition is to do what the President’s
policy purports to do, Vietnamize the
war. Give henceforth to South Vietnam,
as long as the war persists, the same
kind of help that the Russians and Chi-
nese give to the North, weapons and
materiel. But give them our men no
longer.

15 Nixon. Op. Cit,

18 Press Conference, Presldent Richard
Nixon, July 25. 1969,

7 Senator Frank Church, “The Only Al-
ternative,” The Washington Monthly, Decem-

ber, 1960.
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Commonsense has long since called
for the disengagement of American
forces. The American people have long
wanted out of this winless war. Three
times last year the Senate voted its ap-
proval of the Mansfield amendment, a
modified version of which was written
into law. Congress thus endorsed a policy
for ending our participation in the hos-
tilities, subject only to the release of all
American prisoners of war and an ac-
counting of all Americans missing in ac-
tion. Included in the fiscal year 1972
Defense Procurement Authorization Act,
as section 601 of title VI, and captioned
“Termination of Hostilities in Indo-
china,” the Mansfield amendment clearly
enunciates congressional policy. It speaks
for itself:

It is hereby declared to be the policy of the
United States to terminate at the earliest
practicable date all military operations of the
United States In Indochina, and to provide
for the prompt and orderly withdrawal of all
United States military forces at a date cer-
tain, subject to the release of all American
prisoners of war held by the Government of
North Vietnam and forces allled with such
Government and an accounting for all Amer-
icans missing in action who have been held
by or known to such Government or such
forces. The Congress hereby urges and re-
quests the President to implement the above-
expressed policy by initiating immediately
the following actions;

(1) Establishing a final date for the with-
drawsal from Indochina of all military forces
of the United States contingent upon the
release of all American prisoners of war held
by the Government of North Vietnam and
forces allied with such Government and an
accounting for all Americans missing in ac-
tion who have been held by or known to such
Government or such forces.

(2) Negotiate with the Government of
North Vietnam for an immediate cease-fire
by all parties to the hostilities in Indochina.

(3) Negotiate with the Government of
North Vietnam for an agreement which
would provide for a serles of phased and
rapid withdrawals of United States military
forces from Indochina in exchange for a
corresponding series of phased releases of
American prisoners of war, and for the re-
lease of any remaining American prisoners
of war concurrently with the withdrawal of
all remaining military forces of the United
States by not later than the date established
by the President pursuant to paragraph (1)
hereof or by such earlier date as may be
agreed upon by the negotiating parties.’®

Before signing this bill, President
Nixon explained how he viewed the
troop withdrawal amendment. Here are
his words, uttered on November 17, 1971:

To avold any possible misconceptions, I
wish to emphasize that Section 601 of this
Act—the so-called Mansfield amendment—
does not represent the policles of this Ad-
ministration. Section 601 wurges that the
President establish a “final date” for the
withdrawal of all U.S. forces from Indochina
subject only to the release of U.S. prisoners
of war and an accounting for the missing
in action. Section 801 expresses a judgment
about the manner in which the American in-
volvement in the war should be ended.

However, it is without binding force or
effect and it does not reflect my judgment
about the way in which the war should be
brought to a conclusion. My signing of the

B Military  Procurement  Authorization
Legislation, Piscal Year 1972, Public Law 92—
56, 82nd Congress, First Section.
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bill that contains this section, therefore,
will not change the policies I have pursued
and that I shall continue to pursue toward
this end.®

A century ago, it is inconceivable that
a chief executive would have disregarded
a statute, let alone dismiss its provisions
in such an abrupt and peremptory way.
That Mr. Nixon felt no compunction in
doing so is a reflection of the low estate
to which the Congress has fallen,

Did the Senate intend, when approv-
ing the Mansfield amendment by a vote
of 57 to 42, on June 22, 1971, that its
provisions should be ignored? Were we
engaged in an idle exercise, when, by a
somewhat larger margin, a vote of 57 to
38, the Senate reconfirmed the Mansfield
amendment on September 30, 1971? And
when, by voice vote, we again ratified
the amendment on November 11, 1971,
were we serious or engaged in a shame-
less charade?

That is the issue posed by the Senate
Foreign Relations Committee in adopt-
ing, by a vote of 9 to 1, with 2 absten-
tions, the Case-Church amendment to
this year's State Department-USIA Au-
thorization bill. The issue, bluntly put,
is whether we shall lay down and suffer
the President’s rebuke, or whether we
shall stand up and insist that Congress
be respected. The issue is whether we
shall give teeth to the Mansfield amend-
ment by backing it up with the power of
the purse, or whether we shall acquiesce
in the President’s disavowal of the
amendment as being ‘“without binding
force.”

The Case-Church provision, if enacted
into law, would give the Mansfield
amendment binding force. It would close
the purse strings on any further involve-
ment of American forces, ground, sea, or
air, in hostilities in Indochina, after De-
cember 31, 1972, subject only to the re-
lease of our prisoners of war and an
accounting for all Americans missing in
action. The provision, which forms sec-
tion 701 to title VII of the authorization
bill, reads as follows:

TITLE VII—TERMINATION OF HOSTILITIES IN
INDOCHINA

Sectlon 701. Notwithstanding any other
provision of law, none of the funds au-
thorized or appropriated in this or any other
Act may be expended or obligated after
December 31, 1972, for the purpose of engag-
ing United States forces, land, sea, or air, in
hostilities in Indochina, subject to an agree-
ment for the release of all prisoners of war
held by the Government of North Vietnam
and forces allied with such Government and
an accounting for all Americans missing in
action who have been held by or known to
such Government or such forces.®

The Case-Church amendment has been
drafted in a manner calculated to reach
every Senator who seriously voted for
the Mansfield amendment. By invoking
the purse strings, it would use the power
of Congress to enforce the policy objec-
tives of the Mansfield amendment. Con-
gress has done this before, in the enact-
ment of the several Cooper-Church
amendments that relate to Laos, Thal-
land, and Cambodia. These amendments

» Congressional Quarterly,
1971, p. 2371.
= g, 3526, Title VII, lines 1 through 12, 38.
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utilized the purse strings. As a resulf,
they have been observed by the executive
branch.

The same principle must be applied
if Congress is to play its role in bringing
about an orderly termination of Amer-
ican participation in this war, already the
longest by far in our history. The time
has come to place a date certain on our
further involvement in the fighting. Un-
less a definite deadline is fixed, South
Vietnam will keep relying on us to carry
the burden of its defense indefinitely.

The Case-Church amendment would
employ congressional power over the
public purse to bring our direct involve-
ment in this endless war to a close. It
allows reasonable time for the orderly
withdrawal of the balance of our forces
from Indochina and for South Vietnam
to assume the full responsibility for its
own defense, It takes effect after Decem-
ber 31, 1972, provided there is a satis-
factory agreement for the release of our
prisoners of war and an accounting for
all Americans missing in action.

No “precipitous withdrawal,” about
which the President has so often warned,
would be involved. The amendment
allows an ample 6 months to remove the
50,000 troops who, the President says,
will still remain in South Vietnam after
July 1 of this year. Actually, the amend-
ment gives the President a little more
time to complete our withdrawal than
the schedule he himself has been ob-
serving—a rate that has averaged about
10,000 men a month.

To those who argue that we must not
quit the war until all American prisoners
of war are freed, the answer is written
plainly in the amendment itself. The
fund cutoff would not occur until next
year, and then only if a satisfactory
agreement on releasing the prisoners is
entered into.

To those who reverse the argument
and contend that the amendment might
somehow prolong our stay in Vietnam
by making total withdrawal contingent
upon the release of prisoners, the answer
is equally plain. Nothing in the amend-
ment forces us to remain in Vietnam. If
the President should decide that getting
out—lock, stock, and barrel—is the best
way to assure the return of the prisoners,
the amendment would not stand in his
way.

But the amendment, if enacted, would
hold out a powerful incentive to Hanoi
to free our men. For the first time, the
Government of North Vietnam would be
put on notice, as a matter of law, that
release of our prisoners of war would
bring an end to further American partic-
ipation in the fighting, on the land, at
sea, and in the air.

It has been contended by opponents of
the Case-Church amendment that its
retention in the bill would somehow con-
stitute a vote of no confidence in the
President of the United States. This is
the same shopworn argument used to
intimidate Senators every time Congress
is challenged to share responsibility with
the President for ending our part in the
war. The Senate, on certain occasions
before, has mustered up the courage to
reject this argument for what it is; es-
sentially, a plea for congressional ab-
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dication. I fervently hope we will do so
again.

For, in a larger sense, the Case-Church
amendment is not an attempt to thwart
the President’s policy of Vietnamization,
but an effort to assume our part of the
responsibility for carrying it out. If en-
acted into law, it would implement au-
thentic Vietnamization by writing an
orderly end to further direct American
involvement in the war, thus completing
the process of turning the struggle back
to the Vietnamese, from whose hands
we should never have lifted it in the first
place.

Vi

It is not easy to plead for the reten-
tion of an end-the-war amendment at
a time when the enemy is pressing his
attack on the battlefleld. We are told,
“This is not the right time,” or, “This is
not the right bill.”

Well, perhaps not. But we are now in
the eighth year of the American ordeal
in Vietnam. When will the “right time”
ever come? When will we ever find the
“right bill?"”

One of the tragedies of this war is the
profound misconception each side has
had of the other. If Hanoi understood
the United States, it would release our
prisoners of war and declare a cease-fire,
while the balance of our forces withdrew
from Indochina. Instead, they heat up
the battle at the very time our remain-
ing forces are most vulnerable.

If, on the other hand, we understood
either the North Vietnamese or the na-
ture of the war into which we blundered,
we would stop branding them “aggres-
sors” for invading a land they believe to
be their own, and we would stop relying
upon our bombers to make them quit.

Hanoi's army fights more fiercely
than Saigon’s because the Northerners
see themselves as the true patriots. They
despise Saigon's soldiers whom they re-
gard as contemptible puppets hired to
ficht with American money.

No dothi, they are blinded by their
passions, they are moved to strike even
when their own interest would be better
served by a show of restraint. Perhaps,
like Billy Budd in Herman Melville’s
famous tale, they have come to place
all of their faith in their blows. When
Billy Budd was tried for the murder of
his accuser, the young man declared:

If I could have found my tongue, I would
not have struck him . . . I could say it only
with a blow®

Two years ago, I urged the Senate to
use the purse-strings in order to set the
outer limits of American participation
in a widening war. I said then, what I
must sorrowfully repeat today:

Too much blood has been lost—too much
patience gone unrewarded—while the war
continues to polson our whole soclety.®

Again the time is upon us for the Con-
gress to act. If we fail now to erect a
framework for completing our disengage-
ment from this war, if we continue to
acquiesce in a policy which leaves us

n Herman Melville, Billy Budd and Other
Prose Pieces, London, 1924,

= From an address, “War Without End,"” de-
livered in the U.S. Senate, May 1, 1970,
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partly in and partly out, we shall move
inexorably closer, day by day, to that
which the policy purports to aveoid: a
grim rendezvous with disaster and de-
feat.

Mr. CASE. Mr. President, will the
Senator yield?

Mr. CHURCH. Yes, I am happy to yield
to my distinguished colleague, the Sen-
ator from New Jersey, who is a cosponsor
of the amendment.

Mr. CASE. The Senator has made a
strong speech, a speech which measures
up to the high standards which he has
set in this body and in his forensic
achievements in other forums. Beyond
that, he has come very directly to the
heart of the issue.

One does not have to agree with every
statement that the Senator has made,
and I do not in all respects. But on the
essential point that we are faced with
the necessity for stopping a war without
end, I agree with him completely. I be-
lieve that the American people instine-
tively recognize that we have been taking
the wrong approach and that now the
Congress should follow their lead.

As a matter of fact, I ask the Senator,
Is it not true that the American people
have indicated their agreement with our
amendment in response to a recent Gal-
lup poll question on complete withdrawal
of U.S. forces from Indochina by the end
of the year?

Mr. CHURCH. Yes. The latest Gallup
poll, which sets out the formula con-
tained in the Case-Church amendment—
a cutoff of funds after the end of the year
contingent on the release of all American
prisoners of war—is favored by 71 per-
cent of the people, 25 percent are op-
posed, while 4 percent are undecided.
Here is a situation where three-quarters
of the American people, using their com-
monsense, have concluded that the time
has come to set a definite date for the
completion of our withdrawal, provided
our prisoners of war come out safely.

Mr. CASE. And is it not true, as it
seems to me, that the only prospect for
the success of Vietnamization in its best
sense—that is to say, of leaving the
South Vietnamese in a position to defend
themselves—is the course which our
amendment has suggested? Has it not
now been demonstrated beyond possibil-
ity of doubt that until the United States
has indicated that on a date certain the
South Vietnamese will be on their own,
they will never be ready to take the re-
sponsibility for their own defense.

Mr. CHURCH. I concur completely
with the Senator. Indeed, I would go fur-
ther. Two things have become evident:
First, that the North Vietnamese will
never be willing to give up our prisoners
of war until we are willing to give up the
war; second, the South Vietnamese will
never be willing to rely on their own
arms, abundant as they are, for the de-
fense of their country until we can make
it plain, through the setting of a date
certain, that we are in fact withdrawing
from further participation in the war.

This is not a new adventure. We have
been waging this war for 8 long years,
and for 5 years we undertook with our
own manpower to fight the war for the
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South Vietnamese. We assumed the
heaviest part of the fighting. During this
period, we built up an immense army for
the South Vietnamese, more than a mil-
lion strong; we built up a formidable air
force, deseribed by the Secretary of De-
fense as the fourth largest in the free
world; we built up a South Vietnamese
navy which is now, I am told, the largest
of any navy in Asia.

‘We have furnished the tools. But, until
we are willing to say that the time has
come for Saigon to assume a full respon-
sibility for its defenses, it is clear that
the Saigon government will continue to
rely indefinitely upon the United States,
on our air power, on our naval power.

Mr. CASE. The Senator recalls, I am
sure, that though it has not been made
officially public, we have read accounts
of a memorandum prepared for the Pres-
ident at his request upon his coming to
office in 1969. This memorandum called
NSSM-1 summarized, among other
things, the views of the highest officials
in the State and Defense Departments
and the CIA as to how long it would be
before the South Vietnamese would be
able to pacify their own country.

I have not read the memorandum, but
I read newspaper summaries of it. As I
recall, the estimates ran from the most
optimistic of something about 8 years to
a pessimistic 13 or more years before
South Vietnam could be pacified. As
these matters go, this means no end at
all.

Does not the position of those who op-
pose the Senator from Idaho, the Sena-
tor from New Jersey, and others who
support our point of view, rest in large
measure upon an indefinite continuation
of the use of American airpower? And
does not the Senator feel that the Amer-
ican people will not—as I know he feels
they should not—support for any indefi-
nite period such as this the continued
destruction by these mechanical means
of life in South Vietnam and the risk of
American lives in the process? Is their
revulsion not a factor which everyone
must recognize as a further indication of
the impossibility of success of the course
which, in the absence of the approach
the Senator from Idaho and I are pro-
posing, is already foredoomed?

Mr. CHURCH. I agree wholeheartedly
with the Senator. He knows, I know, and
the American people know, that there is
no such thing as “surgical bombing” or
“precision bombing” when directed at
ground targets 35,000 feet below. These
bombing strikes inflict terrible loss of
life and limb to the civilian population.
At least we should stop deluding our-
selves about the heavy toll we take of
civilian life in these operations.

If there were any evidence to indi-
cate that such bombings are effective, if
the past 8 years had given us any basis
for believing that the bombing could
somehow force the enemy to pull out of
South Vietnam, then, of course, a case
could be made for it as a cumbersome
and bloody, but nonetheless necessary,
aspect of the war.

I submit that there is no evidence to
sustain that conclusion. As I indicated
earlier, we have already dropped more
than 6 million tons of bombs on Viet-
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nam, Laos, and Cambodia—far more
than we have dropped on all previous
enemies in all previous American wars
combined. But it has not stopped the
Communist supply lines. It has not
broken the spirit of the North. It has not
forced them to withdraw from the South.
It has not even had any apparent effect
upon diminishing the ferocity, or the ef-
fectiveness with whic : they fight. Indeed,
just the opposite seems to be the case.

Now, after all of that bombing, all of
the death, all of the destruction that we,
in command of the air, have been able to
pummel down upon the enemy they have
mounted the largest and most dangerous
offensive of the war.

I understand the President’s use of
bombers, now that the enemy has
launched so formidable an attack: That
is all he has left. I understand the des-
peration: He has left 70,000 Americans
in South Vietnam with nothing, but the
South Vietnamese army to protect them.
But I see no reason, on the basis of the
evidence, to conclude that the bombing
will now succeed when it has always
failed before.

Mr. CASE. It seems to me that this is
very close to the heart of the matter.
In faet, I think it probably is the heart
of the matter.

I do not know whether the following
story is apoeryphal, but an American
officer is supposed to have said, in re-
gard to the 1968 devastation visited upon
the city of Ben Tre in South Vietnam:

We had to destroy the city In order to
save it.

Whether or not that actually was said,
we seem to be faced with the same prob-
lem now in Vietnam. Do we want to de-
stroy Vietnam in order to “save” it? I
think not. And to accept that fact is, it
seems to the Senator from New Jersey,
scarcely a sign of weakness either of in-
telligence or of moral fiber. To refuse to
accept that fact seems intolerable for us
as responsible Members of the Congress
of the United States.

I will say one more thing and then I
shall not keep the Senator from Idaho
on his feet any longer, because he has
done a stupendous job: Is not the effort
that he and I are making on this oe-
casion, with many supporters, one to pro-
vide the Nation and its leaders, including
the President, a way by which all of us
may join in a common effort to con-
clude a war which otherwise is a hopeless
situation and an endless one?

I cannot too strongly express my hope
that our amendment will be accepted in
that fashion—if not today, then in the
very near future. I have come to the con-
clusion that there is no other way out and
that the only alternative is indefinite
continuation of intolerable destruction.
We are physically capable of continuing
this destruction but we cannot much
longer continue and still retain the na-
tional confidence in our rightness that is
essential for a country and its leaders
to hold.

Mr. CHURCH. I again concur in ev-
erything the Senator has said.

Two arguments are made against our
amendment, not so candidly here on the
Senate fioor as in the cloakrooms and
in private conversation.
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One argument comes down essentially
to this: The Senate should do nothing.
‘We should continue to follow our leader.
This is advice the Senate has heard fre-
quently before and, sadly enough, Con-
gress has accepted that advice, almost
without exception, whenever it was chal-
lenged to assume its part of the respon-
sibility for our war policy. Follow our
leader.

Three leaders we have followed—two
Democrats and one Republican—for 8
vears of anguish, none of whom was
either able to win the war or end it.
Where are we today? We are at the
brink of disaster in South Vietnam, and
our forces there are in a more precarious
position than ever before. Follow our
leader. That is what we have been ad-
monished to do; and it has been an easy
way out for Congress.

Now the hour is very late, but we have
a final opportunity, perhaps, to share
with the President the responsibility that
the Constitution vests in Congress: To
make publie policy, to establish a pro-
gram for coming out of this war in an
orderly and dignified way, with our honor
intaect.

But there are others in the cloakrooms
who say, “Well, the President has made
his bed: let him lie on it. Why should
we, at this late date, get ourselves in-
volved?”

The Senator from New Jersey and I
do not believe that either argument has
any validity. From the beginning it has
been the duty of Congress to assume its
share of the responsibility both for the
war and for its termination. I do not
want to let the President lie alone in the
bed he has made, even though he might
prefer it that way. I do not want to see
Congress abdicate, even at this late hour.
It is a part of our responsibility to the
people we represent to help formulate
an end-the-war policy and share with
the President the responsibility for that
policy. In essence, that is the argument
that the distinguished Senator from New
Jersey and I make today, on behalf of
the Case-Church amendment.

Mr. SYMINGTON. Mr, President, will
the Senator yield?

Mr. CHURCH. I yield.

Mr. SYMINGTON. Mr. President, I
rise to congratulate the distinguished
Senator from Idaho for one of the finest
addresses it has been my privilege to
hear since becoming a Member of this
body. The able Senator was kind enough
to send me an advance copy, and I read
it, and read it again. Let us hope that not
only every Senator but every American
as well will have a chance to gage for
himself the logic—the effective logic—
contained in the words of this speech.

I was glad to note that he, too, in this
convinecing presentation of his case, em-~
phasized that the only real authority
the Congress has lies in the power of the
purse.

I have been to Vietnam seven different
times since 1960, including a visit this
vear. Each time I come back from one of
those visits, I am more impressed with
the futility of our gigantic expenses out
there, and even more with the sadness
of the killing—not only the killing of
those young Americans who are ordered
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by’ many people, including Members of
this body, to fight and die, but also the
killing of civilians, especially little chil-
dren. The mutilated and burned children,
perhaps more than anything else, make
you wonder, what this is all about.

I say with great respect that, having
spent more than a quarter of a century
directly or indirectly connected with the
Military Establishment of this country,
no one can convince me that it was or
is important to the security of the United
States for this killing to continue. If it
was, I would be for it. It is not, so I am
against it, and the tragedy should be
stopped as soon as possible. Why must we
continue to take the side of the South
Vietnamese in their fight with members
of their own country—they all were
members of their own country, Indo-
china, before that country was arbitrarily
partitioned by the major powers?

Mr. President, today, by voice vote, the
Senate passed a bill for $1.6 billion so
we could add that gigantic sum to our
international commitments. There was
little argument against it. The Senator
from Virginia (Mr. HarRry F. BYRD, JR.)
and I spoke against it.

Now, just how much is $1.6 billion?

I would hope someone would try and
estimate just how long the American tax-
payers, already being so unfairly treated
by their Government, would have to work
to provide that $1.6 billion to equalize
in theory, our international position.

That is nothing, however, compared to
the money we continue to pour down the
drain in Indochina.

These are also my convictions, but I
am not expressing them nearly as well
as has the able Senator from Idaho.

I would make another observation,
and would hope the Senator would give
this thought serious consideration, as
well as the other distinguished author of
the amendment, now in the Chamber, the
able Senator from New Jersey (Mr.
CAsE).

There will never be a time that is not
the wrong time by those who oppose for
this type of legislation to go through.
Year after year, while we have been
spending billions of dollars and witness-
ing the killing of tens of thousands of
Americans. it has never been quite the
right time.

Now those opposing this amendment
may say “The President of the United
States, when a Democrat, was going to
go here or there and make an arrange-
ment. The President of the United States,
a Republican now, is going somewhere
and make an arrangement. Perhaps he
will succeed and, in any case, this will
hurt his chances.” The people who are
even more practical politically will say,
“He will then blame it on us.”

Everyone thinks about many such
possible developments, but few think
about the young Americans who continue
to fight and die in a cause universally
agreed upon as not capable of victory.

Right now, the President is planning
a trip to Moscow, and there will be people
who will say, “Don’t do this now, because
it might affect the success of his trip.”

But, Mr. President, if we do not pass
this Church-Case amendment now, when
the President gets back, win or lose, these
same people will say, “Well now, there
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really is a chance. They are really look-
ing into it all. Let us not be hasty. Let us
wait. Let us give the President a chance
to put over some kind of arrangement
that will protect our honor.”

And all this after 8 long years of fight-
ing and dying on the other side of the
globe.

Whose honor? Whose honor?

I have just had a pleasant lunch, and
expect to have a pleasant evening. Let
us think less about our own honor and
more about the honor of those young
people in Indoching, many of whom will
be killed today while we are on this
floor.

What does the Christian religion stand
for if it does not stand for love and for
the value of a human life?

When I came back from Vietnam after
my fourth trip, 1967, and switched my
position on the war, I presented my rea-
sons to a Junior Chamber of Commerce
group in my State, said that I thought we
should call then for a ceasefire. That was
the fall of 1967. One young man got up
and said, “Are you trying to say that 14,-
000 young Americans have died in vain?”

My reply was: “I would answer your
question with another question: Would
you rather kill 14,000 more than admit
we made a mistake?”

Now we have killed over 45,000, with
over 300,000 wounded ; and today there is
no one, from the President down, but
Eiho admits no military victory is possi-

e.

Mr. President, I intend to speak more on
this subject from another angle at a later
time; but again, I congratulate the able
Senator from Idaho (Mr. CHURcCH), a
thoughtful, reasoned, and intelligent
American, with a great war record of his
own, 2 Senator who won a scholarship for
excellence from the American Legion. I
congratulate him on one of the finer ad-
dresses, I am especially glad he delivered
it on the floor of the Senate because of
my conviction that what he has said is
right from the standpoint of what is best
for the future security of our country.

Mr. CHURCH. Mr. President, I want
1o express my very sincere thanks to the
distinguished senior Senator from Mis-
souri (Mr. SyminceToN) for his generous
remarks about the address I have given
today.

I want to say to him that, though the
timing of the vote is a matter of judg-
ment, I have made the same argument
he has made. I know, as I stand here on
the floor of the Senate today, that when-
ever it is decided to bring our proposi-
tion up—because it will be brought up
for a vote—there will be many who will
say that it is untimely. Those who say it,
of course, are those who would oppose
the amendment at any time. They have
made that same argument for the 8 long
years we have engaged in this futile and
foolish war.

But I want to say something else to
the Senator from Missouri. If I remem-
ber correctly—and I want the Senator to
correct me if I am wrong—in the early
stages of the war, the Senator from Mis-
souri supported the war effort. He ac-
cepted the reasons that were then of-
fered, but he wanted to survey the situa-
tion for himself. He traveled to South-
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east Asia to examine tne case in the field
in order to determine whether it sub-
stantiated the arguments being made in
Washington. In the course of that per-
sonal pilgrimage to the theater of war,
the Senator from Missouri changed his
mind.

That takes courage, particularly
among public men. It is always safer to
hold to a consistent point of view, no
matter how tragically wrong it may be,
than to change one’s mind. But it is part
of the bigness of Senator SYMINGTON
that he changed his mind and became
one of the most effective and influential
critics of our Southeast Asia war policy.

Mr. President, would that our Presi-
dents had shown the same capacity to
look at the evidence and change their
minds. But our Presidents—like Czar
Nicholas II of Russia—sit in the White
House surrounded by the trappings of
the high office they hold, treated with a
deference and respect which we were
unaccustomed to giving our Presidents in
the simpler days of this Republic and
which are traditionally accorded to em-
perors. Despite the fact that every cal-
culation has proven wrong, that every
optimistic prediction has been undone
by events, despite all assurances, events
in Asia have played tricks upon them,
and these Presidents have shown no ca-
pacity to adapt our policy to reality.

That was Czar Nicholas IT's problem
until finally the monarchy collapsed in
1917.

Mr. President, the senior Senator from
Missouri has mentioned that Vietnam
was not historically divided into two sov-
ereign nations, that this is a war be-
tween the North and the South, even as
our own war between the States was be-
tween the North and the South. It is a
war to determine what? To determine
whether Vietnam is going to be run as
one country, under one government, or
whether it is going to be divided into two
countries, one run by Hanoi in the North,
and the other by Saigon in the South.

That was the issue in our own Civil
War, whether the United States was
going to be one country run from Wash-
ington, or two countries, one run from
Washington and the other from Rich-
mond. Our civil war was not settled by a
plebiscite. And I do not think that Mr.
Lincoln would have been much impressed
if he had been labeled an aggressor for
sending his northern armies into the
South.

What are we hearing from the ad-
ministration concerning this latest in-
vasion? Let me quote the words of Presi-
dent Nixon in his address on April 26,
1972:

It is a clear case of naked and unprovoked
aggression across an international border.

What international border? What are
the facts of the case? The border was
established as the result of the Geneva
talks of 1954 in which the French nego-
tiated for an arrangement whereby they
could withdraw from the country, ending
the French colonial rule following the
French defeat at Dienbienphu.

This was what was said about the
border in the agreement, reading from
the agreement on the cessation of hostili-
ties in Vietnam, July 20, 1954:
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Article 1

A provisional military demarcation line
shall be fixed, on either side of which the
forces of the two parties shall be regrouped
after their withdrawal, the forces of the Peo-
ple’s Army of Viet-Nam to the north of the
line and the forces of the French Unlon to
the south.

It is also agreed that a demilitarized zone
shall be established on either side of the
demarcation line, to a width of not more than
5 kms. from it, to act as a buffer zone and
avold any incidents which might result in
the resumption of hostilities.

Mr. President, in another part of the
agreement it is specifically stressed that
the provisional military demarcation line
is not to be considered a political
boundary.

The Accords also specifically provided
that elections would be held throughout
Vietnam within 2 years so that the peo-
ple might determine whether the people
wanted the country reunited or left di-
vided.

Mr. President, I ask unanimous con-
sent that paragraphs 6 and 7 of the final
declaration of the Geneva Conference,
July 21, 1954, to which I have just re-
ferred, be printed in the Recorp at the
conclusion of my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. CHURCH. Mr. President, those
elections were never held. They were
never held because Mr. Diem, whom we
supported in Saigon, refused to go
through with them, and we concurred.
Those of us who read the passage will
remember that in President Eisenhower's
memoirs, he explained why we concurred.
His advisers at that time, he said,
believed that had the elections been held,
Ho Chi Minh was likely to get 80 percent
of the vote.

That is the history of the case.

Yet President Nixon now tells us, so
many years later, that in the present in-
stance ‘“we have a clear case of naked
and unprovoked aggression across an in-
ternational border.”

Mr. President, it is this kind of self-
delusion that has led us to miscalculate
this war from the outset, to misconceive
its purpose, to misunderstand the mo-
tives of the Asian people involved, to mis-
judge this little country so far from
our shore, a little country that cannot
reach us nor possibly constitute a threat
to the American people. But there we are,
locked into this mistaken war, still mis-
reading the record, still misinterpreting
the history, still deluding ourselves that
the cause for which we fight is just, and
that a struggle among the Vietnamese is
our affair.

That, of course, has been the weakest
reed of all. It was not our affair to start
with. It is not now. It never will be. We
used to tell the French it was not their
affair. After billions of dollars expended
and thousands of French lives lost, they
finally woke up one day to the fact that
they were not wanted there, that the
indigenous people who lived in that land,
were fighting to secure independence,
fighting to drive the foreigner out, even
as we fought in our own Revolutionary
War to achieve our independence nearly
200 years ago.
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We told the French to leave, to setile
the war, to give the Vietnamese their in-
dependence. Then, we turned around, a
few short years later, and intervened in
a country where we had no substantial
interest, where we had no historical con-
nections, and where we owed no post-
colonial responsibility, and we made the
war there an American engagement on
the continent of Asia. We did it against
the best advice of the American generals
who had fought in Korea, who told us
after that struggle:

Never again engage American men in an
Asian war, for to do so will mean an endless
attrition In a struggle that bears no real re-
lationship to the security of the United
States or to our vital interests as a Nation.

Mr. President, there is no need to re-
count any further that sad story. The
need now is to end our involvement in the
war. We have done all we can for the
faction we support, the Theiu regime
in Saigon. We have given it the weapons
to defend herself. Now is the time to set
a date for completing our withdrawal
and for making Vietnamization what its
name implies, a policy for returning the
war to the Vietnamese.

That is what we would accomplish
with the Case-Church amendment. The
American people, in their good common-
sense, know that is what we ought to do,
nearly three-fourths of them, in the
latest Gallup poll, endorsing the formula
contained in the amendment. I hope we
find the will to do it. I hope the Senate
will not vote to strike this amendment
from the bill.

Mr. President, I yield the floor.
PARAGRAPHS 6 AND 7T

6. The Conference recognizes that the es-
sentlal purpose of the agreement relating
to Viet-Nam 1s to settle military questions
with a view to ending hostilities and that
the military demarcation line 1s provisional
and should not in any way be interpreted as
constituting a political or territorial bound-
ary. The Conference expresses its conviction
that the execution of the provisions set out
in the present declaration and in the agree-
ment on the cessation of hostilitles creates
the necessary basis for the achievement in
the near future of a political settlement in
Viet-Nam.

7. The Conference declares that, so far as
Viet-Nam is concerned, the settlement of po-
litical problems, effected on the basis of
respect for the principles of independence,
unity and territorial integrity, shall permit
the Viet-Namese people to enjoy the funda-
mental freedoms, guaranteed by democratic
institutions established as a result of free
general elections by secret ballot. In order
to ensure that sufficient progress in the re-
storation of peace has been made, and that
all the necessary conditions obtain for free
expression of the national will, general elec-
tions shall be held in July 1856, under the
supervision of an international commission
composed of representatives of the Member
States of the International Supervisory
Commission, referred to in the agreement
on the cessation of hostilities. Consultations
will be held on this subject between the com-
petent representative authorities of the two
zones from 20 July 1955 on wards.

Mr. STENNIS. Mr. President, I shall
not detain the Senate at any great
length. I hope the Senator from Idaho
will remain in the Chamber long enough
for me to pay him a very highly deserved
compliment and also to comment on his
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consistency in connection with
problem.

I am not given to talking about myself,
I hope, but so many times, especially in
this field of activity, if the press takes
any note of me, they refer to me as “the
hawkish chairman of the Senate Armed
Services Committee.”

The title of the Senator’s very fine
speech refers to the prolongation of 8
years. Long before I was chairman of the
Committee on Armed Services, in 1954, I
was pleading in this Chamber that we
not go into Vietnam with military men.
The first move was to send 200 airplane
mechanics in there. They were in Ameri-
can uniform and, therefore, they repre-
sented the American Government. My
argument was that no one was going in
with us and war was going on there, and
if we got in, we most likely would have
to carry most of the burden. I claim no
credit for that.

I just note that because the element of
time has been mentioned. It is said the
argument is against Congress passing
such a provision as the Church-Case
amendment; not now, not this time, this
is not the bill.

I have further background on this
problem. I challenged very seriously, re-
peatedly, on the floor of the Senate in
1954 the SEATO Treaty. We are not in
Indochina because of the SEATO Treaty
but it relates to the neighborhood. I
asked: If we are going in, what is going
to touch this off? Will there have to be a
declaration of war by Congress? I was
assured over and over again that such
was the position of the document. That
would be the procedure that was
threshed out here when we had the de-
bate on the so-called war powers. So this
is not a new subject for me and it is not a
new subject for the Senator from Idaho.

I remember when the Senator from
Idaho came here he was impressed with
this problem. I remember he appeared
repeatedly in this Chamber and discussed
the entire Indochina problem and
argued about the Laotians. That is the
first problem that I remember him dis-
cussing, and that was as early as 1959
or 1960. He has been very helpful to the
Senate and very able, as he always is, in
the way he handles this subject. I al-
ways pay attention to what he says. As
a matter of fact, I have encouraged him
to dig into a few things I learned he was
prodding into. So I completely appreci-
ate what he has said.

I think the great tragedy is that there
were not more Senators present to hear
what the Senator from Idaho had to
say—the very fine presentation of his
viewpoint—and the facts he has men-
tioned. The attentior of others will be
brought to what happens here this after-
noon because it will appear in the Recorp
and go throughout the country. It was
a very worthy speech.

But, Mr. President, with all deference,
I do not believe the sentiment of the
Senate is now such that a majority of
the Senate will pass this provision cut-
ting off these funds. I believe that the
majority of the Senate, on second
thought, does not want that to be done.
This is for a reason that the Senator from

this

CONGRESSIONAL RECORD — SENATE

Idaho gave little attention to in his pre-
pared remarks, although he did refer to
it in his later extemporaneous remarks.
There is no real recognition, though, in
the main argument with reference fo
Vietnam. There is recognition in the
argument presented.

I refer to the fact that our Chief Exe-
cutive—and regardless of who it is be-
cause that is incidental—in a few days
will be on his way to Moscow where there
can be the most far-reaching agreement,
beneficial to us. I am not talking about
beneficial to someone in Asia or Europe,
but to us, the American people—it can
be the most helpful and beneficial agree-
ment that has been entered into by us
since World War II. I believe that no
Member of the Senate would want to
hinder the President, and I believe the
majority of them will decide that this
provision, which we are trying to take
out of the bill by my amendment, is
detrimental and hurtful to the inter-
ests of our people and our country at this
conference coming up.

Mr, CHURCH. Mr. President, will the
Senator yield?

Mr. STENNIS, Yes, sir; I yield briefly
to the Senator.

Mr. CHURCH. It will be brief,

Mr. STENNIS. I know the Senator
does not wish to interrupt the remarks.

Mr. CHURCH., First, I thank the able
and distinguished Senator for his gener-
ous reference to me. I appreciate it very
much. Second, I want to say that it is
tragic that the Senator’s good advice
back in 1954 was not followed. I know he
did take that position before we got in-
volved.

If a decision is made to defer the vote
on this proposition to a later date, it will
be because of the forthcoming trip that
the President is making to Moscow.

All of us share the hope that his trip
can prove fruitful, and that understand-
ings can be reached of great consequence
to the future.

I want the Senator to know that his
argument on that score is being very
carefully weighed by those of us who fa-
vor this amendment. Should it appear
that there is any possible way that the
provison might interfere with that trip,
then the Senator knows we will try to
work out a deferral of the vote to 2 more
appropriate time.

I thank the Senator.

Mr. STENNIS. I thank the Senator
very much for his remarks. My argument
now does not relate solely to that. I am
just saying that I believe, when this mat-
ter is voted on, the majority will have the
judgment to strike this provision from
the bill, and the main reason I am citing
here is this trip.

Let us not write it off as old hat that
something might come from this confer-
ence with respect to the SALT talks. Iam
not an expert in this field, but I am gen-
erally familiar with it. It was to the Com-
mittee on Armed Services that the nomi-
nation of the Ambassador of the United
States to the SALT talks, Ambassador
Smith, was referred. So we have a special
responsibility there. I was greatly im-
pressed with him. Then we have a sub-
committee, headed by the Senator from
Washington, which has held regular
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hearings on the subject of the SALT
talks, where it is very much hoped that
we can get some kind of agreement on
arms limitations—not disarmament,
which is just a fancy word, but arms lim-
itation. We have followed the progress of
all those talks for the more than 3 years
that they have been in progress.

I am not prophesying what is going to
happen, because I do not know, but I say
seriously there is a very fine chance that
out of that summit conference in Moscow
will come the culminating and finishing
touches to an agreement that will at least
be a beginning toward limitations by So-
viet Russia and the United States in the
nuclear weapons field. How far it will go,
no one knows, but if it makes a start, an
appreciable start, that will be going a
long way, because time is running out.
Technology has far outdistanced states-
manship or diplomacy—by whatever
name it is called—and it is high time that
we made a start now if we are going ever
to have an arrangement.

Mr. President, there is no way to over-
emphasize the importance of that devel-
opment, but that is not the only thing
that is going on. I referred to this the
other day. The war in Vietnam is rising
to a high piteh, a very threatening part of
it. It may be the climatic part. I am not
making a firm prediction about what is
going to happen there. I have no way of
knowing. I have no great wealth of added
information as compared with what other
Members of this body have, but I do know
it is considered to be a very critical situa-
tion. Anyone who reads and listens can
tell that. This is happening in spite of the
fact that we have done everything we
possibly could have done with respect to
air cover and air power for the battle-
field.

It has been no rout, and refiects no dis-
credit to the South Vietnamese armies.
They have done exceptionally well in
many respects and in many parts of
more recent battles. They have fought
with valor and effectiveness, but, on the
whole, they are certainly not winning the
battles. They are losing them in the
northern area and, although I am far
from predicting they are going to lose
the war, and I do not think they are go-
ing to lose it—this is a critical time.

I believe this same meeting in Russia
has a chance—might furnish something
good—to improve our situation on the
Asiatic side of the world.

The last few weeks we also have had
the peace talks going on in Paris. They
are suspended again. They are off again
and on again, but they are not entirely
abandoned and they could come back
into the forefront.

Anyway, in the next 2 or 3 or 4 weeks—
of all the time to handshackle, and un-
dercut, or restrict, or embarrass the
President of the United States—this is
i&he last month of the year to pick to

o it.

That is why I say, with emphasis and
some confildence, that I believe the sec-
ond thought of the membership of this
body is going to stay the hand with re-
spect to the section we are attempting to
strike out, all of section 701, page 38.

After all, Mr. President, under these
conditions and circumstances, in modem
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times at least—with such a conference
and in a critical time in two places in
the world—when has any President been
so hamstrung, so to speak, or had a
choker put on him with reference to such
matters? I do not believe there is any
parallel in history where Congress has
passed a law under such conditions, and
has totally cut off money for military men
in a great area where they were operat-
ing, I know Lincoln was under attack
during critical times in that unfortunate
war—and I do not mean in the South.
His policies were under the most serious
attack, and the effort was made to cut
off and restrict his power as the Union’s
leader in that war. The move was not
successful, but if it had been, and had
made more serious progress, he could not
have continued as the effective leader,
and the Union would not have been saved
at that time.

I think I am competent to comment on
that point. We in the South were on the
other side, and we have studied some of
the history a little closer, I find, than
some in other areas of the country. We
remember better, and somewhat longer,
that that was one of the big issues of
the time. But the move did not prevail
then, and I do not think it should or will
prevail now.

What country is this that is talking
about restricting our leader under these
circumstances? We all want to get out
of war, and I think we will. We want to
anyway, and we are trying—everyone
from the President on down. But what
country is this that is talking about re-
stricting the Chief Executive on the eve
of a conference? Is this the country that
took the lead in forming the United Na-
tions, and is still backing it, even though
we have been disappointed in what it has
been able to accomplish?

We took the lead in covering the en-
tire free world with what we called mu-
tual security treaties, and that is what
we meant: The first was one to protect
Western Europe. I think it was very
timely and has been very effective, and
was well worth the effort. I shall always
be proud of those achievements, and I
believe they are going to continue to be
effective.

This is also the country that put the
protective umbrella over Japan after
those 4 years of terrible war with them.
and is still protecting them. We reached
away over into Korea, and fought a war
there, even, and are still standing guard
for those people, even though it is on the
other side of the world.

We came in and saved Formosa from
oblivion, you might say, with the South-
east Asia Treaty Alliance that I have al-
ready mentioned—SEATO. And the same
concept for South America.

That is not consistent with the posi-
tion, now, that we should stop because
we are a little embarrassed, maybe, the
idea that we should be so small as to
hobble and stifle our Chief Executive on
his way to a highly important conference
with our main adversary, under circum-
stances that have been worked on for
years by his predecessors and by this
Chief Executive. It is a conference that
really holds out promise for results that
will benefit us—and the world, of course,
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I would think its importance is to be
measured by the extent of an initial
agreement, as well as by the fact that
if we get an agreement that has some
meaning, I believe that that meaning will
ETOW.

This resolution would take foreign
policy away from the President in this
troublesome area of the world, and pass
a legislative mandate, not calling on
him to set a date, but saying on the
floor of the Senate, “We have set a date,
a time certain.” Would that make him
leok good, with that wrapped around his
neck?

Suppose a peace conference were still
going on. He would look good, if he
stopped in for conference in Paris; he
weculd feel fine, sitting down at the con-
ference table in Moscow, if it should be
the deliberate judement of this body
that such a provision should be passed.

It is totally inconsistent, I respectfully
submit, Mr. President, with common-
sense, with the experience of our policy,
and with the human nature side of this
entire problem.

Let us not say it will not make any
difference. No one knows any better, I
am sure, than the President of the
United States himself how it could ad-
versely affect him and his position. I
just do not believe we are going to let
this happen, and I hope that we can get
a vote on this matter, maybe as early as
next Tuesday. I do not hope it wins by a
small margin; I think it should win big
and I believe it will win, under the cir-
cumstances, by a very high, substantial
majority of the votes of this body, be-
cause that is the judgment of common-
sense.

So Irest the entire case for my amend-
ment to strike out this proposition. I am
glad to yield to the Senator from
Wyoming.

Mr HANSEN. Mr. President, I compli-
ment the distinguished Senator from
Mississippi for his characteristic astute-
ness, his honesty, and his candor. I am
sure there is no one in Ameriea today who
does not wish that Vietnam were not
there, that not a single American life had
been lost, or any other life lost.

I am old enough to remember full well,
though, the long days of World War II
and the tragedy that was visited upon a
great many American homes during the
worldwide conflict. I have heard my near-
est neighbors say that they would be wil-
ling to pay any price, to go any distance,
to do anything, in order to avert world
war III.

Out of the overwhelming unanimity
that existed in America at that time, the
United Nations came into existence. I
did not have the hope for that organiza-
tion that some people had, because I
could remember, in my early youth, when
the old League of Nations was still being
talked about, and the disappointments
and frustrations that were expressed by
many as they contemplated what had
happened to the noble ideal that had
failed to come to fruition.

I state this, not to recall past disap-
pointments, but rather simply to remind
us of the lesson history holds for us. I
think it is pretty clear that following the
close of World War II there were, not
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only in America but throughout most of
the world, many millions of human be-
ings who wanted to see if there were not
some way that we could put out small
brush fires, if there were not some way
that we could establish the principle of
arbitration, of giving people a sounding
board, so that nations feeling aggrieved
could appeal to a rather enlarged sense
of decency and respect for law that hope-
fully would help persuade aggressors that
there might be a better way.

I think that our involvement in Viet-
nam also underscores another fact of
life; namely, that this country has for a
long time exhibited a willingness to in-
tervene on the side of the victim of ag-
gression. That is exactly why we are in
Vietnam. I am not trying to defend what
has been going on over there all too long.
Rather, I think the distinguished Senator
from Mississippi has put the situation
in the proper perspective when he says,
“Let us see where we are today, and,
without trying to make any judgments
of assessments on the past, let us now,
in the month of May, of the year 1972, de-
cide what will serve best the purposes of
America.”

Trying to view the whole situation,
worldwide, from that perspective, I cer-
tainly do agree with him that it makes
little sense, at this moment, to undercut
the great chance that I believe the forth-
coming visit to Moscow that the Presi-
dent intends to undertake will have in
order to bring peace out of the present
situation.

But more than that is involved, Mr.
President, because we have our NATO
Alliance friends, and, as the Senator from
Mississippi has pointed out, we have been
active in many parts of the world, trying
to lend our weight and our influence and
the respect in which we are held by peo-
ple throughout the world to the side of
the victims of aggression, to the smaller
countries, which may be right but which
do not have the power otherwise to stand
up to a more forceful adversary. That,
too, is at stake.

I remember approximately 2 years ago
when an effort was being undertaken to
spell out in an appropriation bill a re-
striction against the further use of funds
in Southeast Asia because, it was being
contended, we should not be getting into
other people’s arguments; and our be-
loved colleague, the distinguished senior
Senator from Delaware at that time said,
“Let us broaden this and make the ap-
plication of this restriction worldwide.”
Well, it did not take very long for sev-
eral Senators to be on their feet im-
mediately, saying, “We don't mind cut-
ting things off in Southeast Asia, but we
don’t want to disrupt what is going on in
the Middle East; we don't want to disrupt
what is going on in other parts of the
world.” They very quickly and very
quietly exerted their pressures and their
efforts to get that sort of change made so
as not unnecessarily to hold or stay the
President’s hand in the Middle East.
That, too, is involved.

I think it is involved because, in a
sense, what we do in Southeast Asia, the
posture we continue to present to the
world, will be a part of the basis on
which we are judged in other parts of the
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world, We have a great deal at stake in
other parts of the world. I do not know
how the whole thing is going to come out,
but I can say this: I think that if we
look back over the years since the close
of World War IL despite the tragic loss
of life that America has sustained as she
has tried to stand on the side of what she
felt was right and just; and if we com-
pare the period of time since, say, 1946
with any other period during the 20th
century, we have to admit that, despite
the losses we have had—I agree that they
are tragic—in an overall sense there has
been less loss of life. I am not trying to
equate something so tragic as this in
numbers. But because we have been will-
ing to try to keep all the dominoes from
toppling, I think it probably can bhe
suggested, at least, and submitted at the
very least, that to an extent we have
been successful in preventing a bigger
war from following in the footsteps of
smaller wars.

I hope, as I know every other Senator
hopes, that this involvement in Vietnam
can come to an end very shortly; and I
think the chances of that coming about
are best if we adopt the Stennis amend-
ment to strike this particular part of
the bill so as not unnecessarily to weak-
en the President’s hand as he journeys
to Russia.

I thank the Senator from Mississippi.

Mr. STENNIS. I thank the Senator
from Wyoming. I am impressed with his
remarks.

Mr. President, I am ready to yield the
floor, but first I should like to say this:
‘We hear much talk about the South Viet-
namese being in hasty retreat, and there
is much in the newspapers about those
who ran. What about those who did not
run? What about those who stood their
ground and sacrificed their lives? What
about those who stopped the enemy at
terrific cost to the enemy? They need
every encouragement we can give them.
Say what we will, the passage of the bill
with that provision in it—unless my
amendment to strike it is adopted—
would be a tremendous encouragement
to the leaders of the North Vietnamese,
even to their rank and file. In turn, it
would bring great discouragement and
almost despair to those who are holding
the line and are carrying on in a highly
responsible way.

With respect to the President of the
United States I am not talking about an
individual; I am talking about the Chief
Executive. The responsibility in this mat-
ter rests directly on him now, and I say
that we should keep that responsibility
on him. That is where it belongs, under
our system of government. ;

Do not hobble him; do not throw im-
pediments in front of him and block the
way as he tries to carry out that mission.

I trust and believe that this will be the
will and the judgment and the action of a
great majority of this body.

1 yield the floor, Mr. President.

Mr. BROCK. Mr. President, as part of
S. 3526, the State Department authoriza-
tion bill, this body is being asked to im-
pose upon the State Department a de-
tailed procedure for handling any griev-
ances which State Department employees
may have. I want to address myself to
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that provision because I think we are
being asked to enact an arrangement
which is unworkable—and could be
disastrous.

What is af stake in this measure is the
ahility of the Secretary of State to main-
tain a disciplined and effective dipio-
matic establishment for the United
States. What this measure would do is
to transform the Department of State
from a department of diplomats to a de-
partment of litigants.

The bill as it now stands places no
limits on what an employee of the De-
partment of State can complain about.
He could complain about his assignment
if he did not like it. He could complain
about the assignment of another em-
ployee to a post which he wants and con-
siders himself qualified to fill. He could
complain about not being promoted. He
could complain about someone else being
promoted who he thinks is less deserving
than himself. He could complain about
the foreign policy of the United States if
he felt that policy was injurious to his
career prospects. He could complain
about the over-all management policy of
the Department of State. He could com-
plain about any reprimand he might re-
ceive from his superior, or, indeed, about
any criticism of his work by his superiors.

Mr. President, S. 3526 would not per-
mit the leadership in the Department of
State to deal with such complaints on
the basis of their merits. Instead, it
would set up an outside body to hear
these complaints. Open hearings would
be mandatory on virtually all such com-
plaints.

Moreover, the findings of this outside
board would be mandatory upon the Sec-
retary of State in most instances, and
would be binding in all instances except
where the Secretary was able to formal-
ly declare that to carry out the decision
of the board would be injurious to the
national security and foreign policy in-
terest of the United States.

Mr, President, bad as the provisions
I have mentioned would be, there are
other provisions in this legislation of
an even more objectionable nature. The
bill provides that complaints can be
made retroactive back to the creation
of the Foreign Service in 1924. Com-
plaints will be judged by a board com-
pletely outside the Department of State
and sets aside the authority of the Sec-
retary of State, it deliberately creates a
board of an adversary nature rather than
of an objective nature. It would call upon
the Secretary to name one member of the
three-man board, and the employee’s
group to name the second member. The
third member, with what is obviously
intended to be the swing vote, would
have to be agreed on by the Secretary
and the employee’s group. If they could
not agree, the third member of the board
would be named by the chief judge of
the U.S. court of appeals. Mr. President,
that is the same court before which liti-
gation stemming from the board's ac-
tion would come. The provision, there-
fore, is of dubious constitutionality as
well as being singularly inappropriate
by involving the judiciary in the deci-
sionmaking of the executive branch.
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The bill would also require the De-
partment of State to make available to
the board and to the complainer any
and all officers of our diplomatic estab-
lishment who may be connected with
the complaint. These people would have
to drop what they are doing here and
abroad in the interest of American for-
eign policy and return to Washington
to play their part in the complaint
hearings.

Finally, this bill gives the board the
power to enjoin the Secretary of State
from proceeding with any action related
to an employee complaint. If the com-
plaint involved an assignment, the De-
partment of State would be paralyzed
from filling the position until disposi-
tion of the complaint. If the complaint
concerned promotion, the Department
of State would be enjoined from pro-
ceeding with promotion lists until such
time as the board ruled.

Mr. President, this is a formula for
paralyzing the Department of State. It
removes the Secretary’s authority to
run his Department effectively. It en-
courages dissidents and complainers to
concentrate on their own desires rath-
er than on the needs of the U.S. Gov-
ernment for a disciplined diplomatic es-
tablishment. It prevents the Secretary
of State from assigning the right man
to the right job, unless the right man
wants that job, and unless there is no
wrong man who would also like the job.

Mr. President, the proponents of this
provision. have admirably publicized
past inequities in the State Depart-
ment’s handling of some personnel
problems. The Department has recog-
nized this fact. Last year it put into ef-
fect new grievance procedures and es-
tablished a board of distinguished citi-
zens to give a fair and impartial hearing
to employees with a grievance. This sys-
tem is working well. Moreover, the De-
partment has pledged itself to negoti-
ate new grievance procedures with
whatever organization is chosen by the
employees of the Department to repre-
sent them in an election which will be
held soon.

Mr. President, the grievance provi-
sion of S. 3526 does not solve a problem.
It creates one. It is not and should not
be the business of this body to impose
upon the Secretary of State detailed
provisions for the handling of griev-
ances by his employees. It is not the
business of this body to undercut the
authority of the Secretary of State over
the organization for whose conduct he
is responsible.

There have been many complaints
made by members of the legislative
branch about the declining importance
of the Department of State in the for-
eign policy machinery of the executive
branch. This bill will make that prob-
lem worse. It will undercut the Secre-
tary’s authority. It will prevent the
effective management of the Department
and the Foreign Service. It will destroy
the discipline and cohesion of the For-
eign Service of the United States. It will
divert the senior officers of the Depart-
ment of State and our Embassies abroad
from the foreign policy problems which
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are their responsibility, to the care and
feeding of their most recalcitrant and
self-centered employees.

There is no substance to claims that
the bill is not as bad as it looks because
the employees of the Department of
State will not fully avail themselves of
the provisions of the law. To be sure,
most of the employees of Department
will not do so. But this bill is written
in such a way that only a handful of
malcontents could tie the Department
in knots and frustrate the effective con-
duct of American diplomacy.

Mr. President, I am told that some of
the supporters of this legislation have
had second thoughts about some of the
objectionable features of this provision.
I am told that they will attempt to make
amendments on the floor to “perfect” the
bill. Mr. President, it cannot be per-
fected. The fact that last-minute efforts
may be made to correct some of its
more glaring weaknesses simply proves
that this measure is ill considered, in-
adequately digested, and faulty in its
conception.

Mr. President, the Foreign Relations
Committee is offering the Senate a
strange brew in this authorization bill.
Early this week we refused to drink the
potion which would have destroyed the
effectiveness of the U.S. Information
Agency. I urge this body to give the same
wise and prudent treatment to section
109(a), which would, if passed, destroy
the effectiveness of our diplomatic estab-
lishment.

QUORUM CALL

Mr. HRUSEKA. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The second assistant legislative clerk
proceeded to call the roll.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER (Mr. HaN-
seN) . Without objection, it is so ordered.

Mr. ROBERT C. BYRD. I yield to the
distinguished Senator from Nebraska
(Mr. HRUSEA) .

NOTICE CONCERNING FILING OF
SUPPLEMENTAL REPORT BY JUDI-
CIARY COMMITTEE ON NOMINA-
TION AND CONFIRMATION OF
RICHARD G. KLEINDIENST TO BE
ATTORNEY GENERAL

Mr. HRUSKA. Mr. President, concern-
ing the filing of the supplemental report
by the Committee on the Judiciary on
the nomination and confirmation of Mr.
Richard G. Kleindienst to be Attorney
General, the Judiciary Committee ap-
proved the motion of the distinguished
Senator from West Virginia (Mr. ROBERT
C. Byrn), which was supplementg.l to
that part of the supplement pertinent
here, that the supplemental report would
be filed no later than midnight tonight
and proceeding to print it.

Request was made yesterday that the
time for additional individual views be
granted. There has been communication
between the chairman, who is out of the
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city, and members of the committee. The
following arrangement has been agreed
to.
First, that the supplemental report on
the nomination and confirmation of Mr.
Kleindienst will be filed today, together
with several individual views. They will
proceed to print it, pursuant to the mo-
tion, as part I of the supplemental re-
port.

As to any additional views that may
be proffered by any member of the com-
mittee, the time for filing of such addi-
tional individual views will expire at 5
p.m. on Tuesday next, May 9, 1972. Such
individual views as will be filed in the
meantime—during that period of time—
will be printed as part IT of the supple-
mental report.

I ask unanimous consent, therefore,
Mr. President, that any additional indi-
vidual views on this subject may be filed
on or before 5 p.m. on Tuesday next,
and shall be printed as part IT of the
supplemental report.

Mr. ROBERT C. BYRD. Mr. Presi-
dent, I have no objection.

The PRESIDING OFFICER (Mr.
Hawnsewn). Is there objection to the re-
quest of the Senator from Nebraska?
The Chair hears none, and it is so or-
dered.

Mr, HRUSKA. I thank the Senator
from West Virginia.

Mr. ROBERT C. BYRD. I thank the
Senator from Nebraska.

REMOVAL: OF INJUNCTION OF
SECRECY—EXECUTIVE K, 92D
CONGRESS, SECOND SESSION

Mr. GRIFFIN. Mr. President, as in
executive session, I ask unanimous con-
sent that the injunction of secrecy be
removed from the International Conven-
tion on the Establishment of an Inter-
national Fund for Compensation for
0Oil Pollution Damage and certain
amendments to the International Con-
vention for the Prevention of Pollution
of the Sea by Oil of 1954, relating to
tanker tank size and arrangement and
the protection of the Great Barrier
Reef—Executive K, 92d Congress, second
session—transmitted to the Senate to-
day by the President of the United
States, and that the convention and
amendments, with accompanying
papers, be referred to the Committee on
Foreign Relations and ordered to be
printed, and that the President’s mes-
sage be printed in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

To the Senate of the United Siates:

With a view to receiving the advice and
consent of the Senate to ratification, I
transmit herewith the International
Convention on the Establishment of an
International Fund for Compensation
for Oil Pollution Damage (Supplemen-
tary to the International Convention
on Civil Liability for Oil Pollution Dam-
age of 1969), done at Brussels of Decem-
ber 18, 1971. The United States and
eleven other nations signed this Con-
vention on that date, subject to ratifica-
tion. For the information of the Senate,
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I am also transmitting the report of the
Department of State on the Convention.
I transmit also, with a view to receiv-
ing your advice and consent to accept-
ance, certain amendments to the Inter-
national Convention for the Prevention
of Pollution of the Sea by Oil of 1954,
relating to tanker tank size and arrange-
ment and the protection of the Great
Barrier Reef. Both the tank amendments
and the Barrier Reef amendments were
recommended by the Maritime Safety
Committee of the Inter-Governmental
Maritime  Consultative Organization
(IMCO). The Assembly of that Organi-
zation adopted the tank amendments on
October 15, 1971 and the Barrier Reef
amendments on October 12, 1971.

The Convention and the tank amend-
ments are indispensable measures in the
programs of both the United States and
the IMCO to create a widely accepted
international system for the prevention
of pollution of the seas by oil and for the
payment of compensation for damages
resulting from such pollution. The Com-
pensation Fund Convention more than
doubles the amounts available for com-
pensating oil pollution damage under the
1969 Civil Liability Convention, ex-
pands the Convention's coverage, and
makes the operation of provisions
benefiting shipowners conditional on
their compliance with pollution preven-
tion requirements. The tank amend-
ments establish tank size limitations and
construction requirements which will
minimize damage to the environment
from oil spills in the event of collision or
stranding. The Barrier Reef amend-
ments increase the protection from oil
discharges under the requirements of the
1954 Oil Pollution Convention in the area
of the reef.

I urge the Senate to give early and
favorable consideration to the Conven-
tion and the amendments submitted
herewith.

RICHARD NIXON.

TaE WHITE Housg, May 5, 1972.

ORDER FOR PERIOD FOR TRANS-
ACTION OF ROUTINE MORNING
BUSINESS MONDAY NEXT

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that on Mon-
day next, after the two leaders, or their
designees, have been recognized under
the standing order, there be a period
for the transaction of routine morning
business for not to exceed 30 minutes,
with statements therein limited to 3
minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ORDER FOR THE UNFINISHED BUSI-
NESS, 8. 3526, TO BE LAID BE-
FORE THE SENATE ON MONDAY
NEXT

Mr. ROBERT C. BYRD. Mr. Presi-
dent, I ask unanimous consent that
when morning business i= closed on
Monday next, the Chair I~v before the
Senate the unfinished buciness, S. 3526.

The PRESIDING OFFICT™R. Without
objection, it is so ordered
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FOREIGN RELATIONS AUTHORIZA-
TION ACT OF 1972

The Senate continued with the con-
sideration of the bill (S. 3526) to pro-
vide authorizations for certain agencies
conducting the foreign relations of the
United States, and for other purposes.

Mr. ROBERT C. BYRD. Mr. President,
what is the pending question before the
Senate at this time?

The PRESIDING OFFICER. The
amendment of the Senator from Missis-
sippi (Mr. STENNIS), No. 1175.

Mr. ROBERT C. BYRD. I thank the
Chair.

Mr. President, at the time the Chair
lays before the Senate the unfinished
business on Monday next, amendment
No. 1175, offered by the distinguished
Senator from Mississippi (Mr. STENNIS),
will be the question pending before the
Senate.

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. ROBERT C. BYRD. Mr. President,
I thank the Chair.

PROGRAM

Mr. ROBERT C. BYRD. Mr. President,
the program for Monday is as follows:
The Senate will convene at 12 o’clock
noon. After the two leaders have been
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recognized under the standing order
there will be a period for the transaction
of routine morning business for not to
exceed 30 minutes with statements lim-
ited therein to 3 minutes.

A resolution authored by the distin-
guished Senator from New York (Mr.
JaviTs) , submitted during morning busi-
ness today, will go over under the rule,
and will be placed before the Senate at
the close of morning business on Mon-
day. If debated until the hour of 2 p.m.,
that resolution automatically will then
go on the calendar. It may be that the
distinguished Senator from New York
(Mr. Javits), would be willing on Mon-
day to agree by unanimous consent that
the resolution be placed on the Calendar,
which would save the time of the Senate.
But, in any event, Senators could debate
that resolution if they wish to do so until
the end of the morning hour.

Of course, there possibly could be a
rollcall vote on that resolution on Mon-
day, but I doubt that Senators will want
to act on it that day.

When the unfinished business is laid
before the Senate, the pending question
will be on the adoption of amendment
No. 1175 of Mr. STENNIS. It is impossible,
at this point, to say whether or not there
will be rollcall votes Monday on the un-
finished business. Of course, any motion
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to table an amendment or the bill itself
would be in order, and rolicall votes could
occur in such event.

Conference reports, if and when ready,
are privileged matters and may be called
up at any time.

ADJOURNMENT TO MONDAY,
MAY 8, 1972

Mr. ROBERT C. BYRD. Mr. President,
if there be no further business to come
before the Senate, I move, in accordance
with the previous order, that the Senate
stand in adjournment until 12 o’clock
noon on Monday next.

The motion was agreed to; and at 3:21
p.m., the Senate adjourned until Monday,
May 8, 1972, at 12 noon.

CONFIRMATION

Executive nomination confirmed by

the Senate May 5, 1972:
IN THE AIR FORCE

The following officer to be assigned to 2
position of importance and responsibility re-
quiring the rank of general, under the pro-
visions of section 8066, title 10, United States
Code:

Lt. Gen. Russell E. Dougherty, Proraera

(major general, Regular Air Force)
W Force.

EXTENSIONS OF REMARKS

SHALL THE SWORD DEVOUR
FOREVER?

HON. JACOB K. JAVITS

OF NEW YORK
IN THE SENATE OF THE UNITED STATES
Friday, May 5, 1972

Mr. JAVITS. Mr. President, quoting
from the Book of Samuel in the Bible—
“Shall the sword devour forever?”—Dr.
Isaac Lewin, distinguished Yeshiva Uni-
versity professor, spoke before the United
Nations Commission on Human Rights
on behalf of the Agudas Israel World
Organization making a strong appeal for
peace in the Middle East.

The quotation cited by Dr. Lewin has
implications beyond the turmoil in the
Middle East:

Abner called Joab and said: “Shall the
sword devour forever? Knowest thou not that
it will be bitterness in the end? How long
shall it be then until you bid the people to
return from fighting their brethren?”

I ask unanimous consent that Dr.
Lewin’s remarks be printed in the
RECORD.

There being no objection, the state-
ment was ordered to be printed in the
RECORD, as follows:

STATEMENT BY DR. IsAAC LEWIN ON BEHALF
OF THE AGUDAS ISRAEL WORLD ORGANIZATION
BEFORE THE UNITED NATIONS COMMISSION
oN HuMAN RIGHTS, MARCH 22, 1972
My organization—the Agudas Israel

World Organization—is no stranger to the

Commission on Human Rights.

For many years it has been our great honor
and privilege to enjoy consultative status
with the Economic and Social Council, and

we have not failed to assiduously attend the
sessions of the Commission on Human
Rights during the past years and to endeavor
to contribute constructively to its work.

It is in this tradition that I now address
the Commission.

The Agudas Israel World Organization,
now almost sixty years old, is primarily a
Jewish organization. It represents an im-
portant segment of world Jewry and looks at
life and the world with the eyes of an an-
cient people whose roots are deeply im-
bedded in the history of our people and its
Biblical origins.

In this respect we have been the carriers
of an abiding ethic and of moral principles
which have been the source of our concept
of human rights in the most universal di-
mensions. Every violation of human rights,
anywhere, to any people, is a matter of
great concern and deep sorrow to our people.

For this reason we reject categorically such
concepts as racism and apartheid, which
manifest themselves so flagrantly today in
many parts of the world. Our people have
always supported and will continue to sup-
port all United Nations efforts to eradicate
this anachronism from a world that is
surely moving to greater humanity and
justice in the relations of all men.

It is also natural for us as Jews to have
our own concerns in this area, having been
the victims of discrimination for many cen-
turies.

Now, in this forum, the State of Israel is
accused of practicing discrimination against
Arabs. We heard the representative of Israel
deny such allegations. Allow me to say a few
words on this problem.

For many centuries, Arabs and Jews under-
stood each other thoroughly. In the Middle
Ages—and even in modern times—when Jews
were exiled from European countries, Moslem
states accepted them as brothers. Through
the common efforts of Jews and Arabs, a
Judeo-Arab culture developed which was, and

remains today, the pride of both the Judaic
and Moslem traditions.

When, in 1947, the United Nations estab-
lished the State of Israel, we hoped that it
would be built on a solid foundation of Arab
and Jewish friendship.

To the United Nations and to all govern-
ments, Israel is just one more state. To the
Jewish people it has meaning beyond this
merely political concept. Biblically and tra-
ditionally our people have viewed the emer-
gence of this state as a historic symbol. We
have seen it as reflective of a triumphant
renaissance—as an emergence from the de-
spair that engulfed our people during the
abysmal period of World War II.

We have always believed that this state
can make a great contribution to the inter-
national community, and I know that that is
its profoundest aspiration.

But we also know that this hope of ours
cannot be realized but with peace in the en-
tire Middle East.

Peace—as we all know—is the indispen-
sable condition of all human rights. During a
period of war and truce, such rights become
the first casualties. We submit this thought
to the distinguished members of the Com-
mission on Human Rights regarding the dif-
ficult task that confronts them.

I would like to remind you, for a mo-
ment, of a Biblical story.

The Second Book of Samuel (II:26) tells
of how two great generals who were brotherly
enemies, Abner the son of Ner and Joab the
son of Tzeruya, confronted each other on a

battlefield. And the Scriptures report as
follows:

“Abner called to Joab and said, Shall the
sword devour forever? Knowest thou not that
it will be bitterness in the end? How long
shall it be then until you bid the people to
return from fighting their brethren?”

These words—*“Shall the sword devour for-
ever?” (in Hebrew: “Halanetzach tochal
herev?)—I place now on the table of this
distinguished Commission on Human Rights.
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