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that person is Willlam Angelo Delmont, it's
twice as long. The reason is simple: Every step
takes longer because “Billy” Delmont knows
nearly everyone in Lackawanna, and as he
meets other pedestrians, he stops to greet
them. They joke with him, tell him of their
troubles, ask for help. They're talking to the
right man, too. For Billy Delmont has a sense
of humor, much empathy, and the kind of
political savvy and know-how that gets
things done,

Lackawanns is a political town and it is fit-
ting that “Mr. Lackawanna" is Billy Delmont,
for Bllly is a political man. A five foot nine
inch, eversmiling, Itallan-American newspa-
per publisher, Bllly was elected at age 25, a
city councllman in Lackawanna's old 3rd
Ward in 1955.

Today, at 41, Billy publishes four weekly
newspapers in Lackawanna, South Buffalo,
West Seneca and Blasdell. He serves the city
a5 a commissioner of civil service, and just
completed serving the unexpired term of the
director of urban development in former
Mayor Mark Balen’s administration. He
was an unusual appointment, for Balen is a
Democrat, and Billy is a Republican com-
mitteeman.

Former English teacher Bill Carney, now
secretary of the Erie County Water Author-
ity, likes to kid Billy about being the only
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newspaper publisher in these parts who
flunked English, But Billy, who graduated
from George Washington School, where he
now serves as a member of the PTA, and
Lackawanna High School, where he led steel-
workers’ sons to victory after victory as the
toughest, sharpest “little” quarterback in
that school's gridiron history, did attend
Canislus College and Ithaca College before
embarking on a journalistic career, His forte
isn’t scholarship, however. Where Bllly excels
is in his concept of service.

He believes that newspapers are not only
journals of fact and opinion, but institutions
designed to serve the communities they ad-
dress. And he gives substance to this bellef
by being available to all who wish to ap-
proach him, virtually 24 hours a day.

His familiarity with the names, families
and lives of almost every citizen of Lacka-
wanna grew out of his personal contact with
the people when he operated a delivery
service for a clothes-cleaning enterprise. Dis-
charged from the Navy in 1951 after being
severely injured in an auto accldent, Billy
established the dellvery service. Almost every
home in town became familiar with “Billy
the Cleaner.” Later Billy was appointed
chairman of the Lackawanna Municipal
Housing Authority, from which he retired
in 1968 after 11 years of service.
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An uncomplicated, friendly man, Billy
Delmont, is people oriented. People, not
creeds, ideologles or causes, are his bag. He
is a credit to the newspaper business, to his
father and mother, the former Catherine
Pitillo, to his wife, the former Maryann
Salem, and to his six chlldren, Eathy, Kim,
Noreen, Lynne, Mary and Phillip.

The Lackawanna Front Page currently is
undertaking to establish a scholarship fund
for Lackawanna boys and girls to study
journalism. As I said, Bill Delmont is inter-
ested in service, I wish him well in this
venture. It only underscores my claim that
Billy Delmont deserves the soubriquet, Mr.
Lackawanna.

The first annual awards dinner for the
scholarship fund is set tentatively for March
19 and the probable location will be the
Hotel Lackawanna. Plans are in the making,
but the speaker is assured and he is sen-
sational. He is Malcolmn Kilduff, great news-
man who was assistant press secretary to
Lyndon B. Johnson and a deputy press secre-
tary to President John F., Eennedy. It was
he who carrled Eennedy into the Parkman
Hospital in Dallas, and it was he who quletly
said to Johnson, “Let's get to the airport,
Mister President,” intoning the title for the
first time.

SENATE—Friday, January 21, 1972

The Senate met at 11 am. and was
called to order by the President pro tem-
pore (Mr. ELLENDER).

PRAYER

The Chaplain, the Reverend Edward
L. R. Elson, D.D., offered the following
prayer:

Almighty and ever-living God “our help
in ages past, our hope for years to come,”
guide our leaders that the Nation may be
rebuilt on the principles of the Found-
ing Fathers and on the everlasting truth
of Thy Word. In turbulent and conten-
tious times keep our purposes pure, our
honor untarnished, our vision high and
clear. Through honest expression of dif-
fering appraisals, may there be forged a
final wisdom higher than our own, over-
ruling our faulty judgments and our
human errors. Set our feet in high places
and keep us there.

“Under the shadow of Thy throne
8till may we dwell secure.
Sufficient is Thine arm alone,
And our defense is sure.”

Amen.

MESSAGE FROM THE PRESIDENT

Messages in writing from the Presi-
dent of the United States were communi-
cated to the Senate by Mr. Leonard, one
of his secretaries.

EXECUTIVE MESSAGES REFERRED

As in executive session, the President
pro tempore laid before the Senate mes-
sages from the President of the United
States submitting sundry nominations,
which were referred to the appropriate
committees.

(The nominations received today are
printed at the end of the Senate
proceedings.)

AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

THE JOURNAL

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that the reading of
the Journal of the proceedings of Thurs-
day, January 20, 1972, be dispensed with.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

ATTENDANCE OF SENATORS

Hon. BircH BayH, a Senator from the
State of Indiana, and Hon. MarLow W.
Cooxg, a Senator from the State of Ken-
tucky, attended the session of the Sen-
ate today.

COMMITTEE MEETINGS DURING
SENATE SESSION

Mr. MANSFIELD. Mr, President, I ask
unanimous consent that all committees
may be authorized to meet during the
session of the Senate today.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

THE PUBLIC BROADCASTING
FAIRNESS DOCTRINE

Mr. SCOTT. Mr. President, I notice
that the three networks and the public
broadcasting system, in honorable pur-
suit of the fairness doctrine, have al-
lowed the opposition twice as much time
to reply as the President used in his state
of the Union message.

I can only observe that, indeed, they
will need it.

Mr. President, I yield back the re-
mainder of my time.

Mr. MANSFIELD. Mr. President, I
would like to take this means to thank
the networks for the consideration and
the fairness they have shown toward the
party of the opposition in the Congress
of the United States.

May I say that I am especially delighted
with the fact that four of the outstand-
ing Senators on this side of the aisle—
Senators CHURCH, PROXMIRE, EAGLETON,
and BenTsEN—will be representative of
this body and this party.

They have our full confidence. We

know that they will handle themselves
extremely well.

TRANSACTION OF ROUTINE
MORNING BUSINESS

The PRESIDENT pro tempore. Under
the previous order, there will now be a
period for the transaction of routine
morning business, not to exceed 30
minutes.

The Senator from Montana (Mr. MET-
CALF) is now recognized.

(The remarks of Mr. MeTcaLF when he
introduced S. 3052 are printed in the
REcorp under Statements on Introduced
Bills and Joint Resolutions.)

ANNIVERSARY OF THE DEATH OF
SENATOR RICHARD B. RUSSELL,
OF GEORGIA

Mr. GAMBRELL, Mr. President, a year
ago today, on January 21, 1971, my dis-
tinguished predecessor in this body, Sen-
ator Richard B. Russell, of Georgia,
passed away. A man of high character
and principle, he was one of the great
leaders in all the history of this coun-
try. He served for 38 years in the U.S.
Senate. At the time of his death, he was
its senior Member, being President pro
tempore.

He was beloved among his fellow citi-
zens in Georgia, as well as by his col-
leagues in the Senate. He was a close
personal friend, and a respected mentor
to me.

I think it is appropriate that this body
honor him and his memory today by tak-
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ing note of this, the first anniversary of
his departure from the halls.

Mr. TALMADGE. Mr. President, Rich-
ard Brevard Russell, the late distin-
guished Senator from Georgia, has been
gone from our midst for a year.

When he died a year ago on January
21, on the day that the first session of
the 92d Congress convened, it was the
first time Dick Russell missed the open-
ing of a new Congress in the 38 years
that he served in this body.

The Senate and the Nation grieved his
passing. We lost a great statesman and
one of the most magnificent Senators in
American history. We sorely miss his
presence, the dignity that he brought to
the Senate, and the wisdom of his leader-
ship. I join the Senate today in honoring
the memory of this great man.

As many Senators know, I am chair-
man of the Richard B. Russell Founda-
tion, Inc., which was created to raise
funds for a library at the University of
Georgia where the important historical
papers of the late Senator Russell, span-
ning a total of 50 years of public service,
will be preserved for posterity.

A year has passed since we began our
campaign, and I am proud to report that
although we have not as yet attained our
final goal, we have made considerable
progress, and I am confident that the
library will be a fitting tribute to Senator
Russell and the distinctive service that he
rendered his beloved State of Georgia
and the Nation.

The PRESIDENT pro tempore. Is there
further morning business?

Mr. MANSFIELD. Mr. President, I
wish to join my distinguished colleagues,
the Senators from Georgia, both of whom
represent their State with distinetion,
integrity, and courage, and to state on
this anniversary of the passing of a great
U.S. Senator that I feel honored to join
with them in remembrance of Richard B.
Russell. I feel honored to remember in
this way, & man who made so many
contributions to his State, to this body,
and to the Nation as a whole.

He was one of the truly great Senators
not only of our time, but also of all time.
He was a man to whom all Members
looked for advice and counsel. He was
unselfish in his devotion and dedication
to the Senate. His memory will be the
friendships which he left in this Chamber
and in this Nation,

His contributions will be long remem-
bered. To those of us who had the honor
of knowing him—at least partially—
during the many years of his service in
the U.S. Senate, his loss is continued to
be felt just as deeply today as it was a
year ago, when he passed from us.

Mr. STENNIS. Mr. President, on the
first anniversary of the passing of our
late, lamented, great friend, the former
Senator from Georgia, Mr. Russell, I
know that all of us have missed his direct
impact on the floor of the Senate, in
committee rooms, and in counsel cham-
bers of this body. We have missed not
only his companionship but also we have
missed his fine counsel, his advice, his
vigorous mind, his experienced concept
of sound government, and his lofty,
patriotic approach to every problem that
came to him officially or personally.

I do not believe anyone has missed him
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any more than I have because of the role
in which my assignment in the Senate
places me. I think one of the finest tests
of a man’s usefulness is for him to be
missed. So I salute again the great career
of our late friend, and I speak senti-
ments of appreciation not only as a Sen-
ator but also as an American for the
truly great contribution he made during
the almost 40 years he served in this
body.

I point with pride to his continued in-
fluence that is here. He laid the ground-
work for the continuation of principles
of government he espoused, principles
that I know will continue to serve us all
for decades and decades to come. Untold
numbers of people yet unborn will bene-
fit by our late friend’'s great, constructive
service, his unselfishness, and his will-
ingness to meet the hard questions along
with all the other questions. I believe
that everything considered he was the
most able man not only in the Senate
but in the Federal Government in his
time.

I salute his memory. I am indebted to
him for his record. I commend, as a citi-
zen and as a Senator to the youth of
this Nation, and as I did in my few re-
marks a year ago, the words he spoke
and his counsel as a pattern for the
highest type citizenship.

Mr. BYRD of West Virginia. Mr. Pres-
ident, I join my distinguished majority
leader and the distinguished Senator
from Mississippi (Mr. STENNIS) in com-
mending the two distinguished Senators
from the State of Georgia for taking the
floor today to further eulogize the late
Senator Richard B. Russell, whose death
occurred 1 year ago today.

Senator Russell was magnanimous and
honorable in all of his dealings with all
men. He was able in every sense of the
term. He was a truly great U.S. Senator.
His service in the Senate, his actions
and his words here, exemplified the very
essence of the Senate as an institution,
and, in my opinion, he was the most able
of Senators. I admired him more than I
admired any man in Washington.

I think he knew more about the vast
ramifications of the Federal Govern-
ment than did any other man. He was
a man who was patient, considerate, and
fair, and those who from time to time
had to oppose him on issues respected
him for that fairness. All Senators re-
spected him for his calm, even, and
sound judgment. He revered the Senate
above any other institution of American
government.

Senator Russell was a Senator whose
place, I believe, will never be filled in
this body.

Mr. President, Senator Russell was an
inspiration to me and, I am sure, to all
Senators who served with him. I shall
never forget his life and service in this
body. It will never cease to have an in-
fluence on me during my service here,
and I shall never cease t0 revere and
praise his name.

I saw the sun sink in the golden west:

No angry cloud obscured its latest ray.
Around the couch on which it sank to rest
Bhone all the spendor of a summer day.
And longﬁtthough lost to view, that radiant

light,

Reﬂeéged from the sky, delayed the night.
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Thus, when a good man's life comes to a
close,

No doubts arise to cloud his soul with
gloom,

But faith triumphant on each feature glows,
And benedictions fill the sacred room.
And long do men his virtues wide proclaim,
While generations rise to bless his name.

QUORUM CALL

Mr. BYRD of West Virginia. Mr. Pres-
ident, I suggest the absence of a quorum.

The PRESIDENT pro tempore. The
clerk will call the roll.

The second assistant legislative eclerk
proceeded to call the roll,

Mr. ALLEN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

A REVOLUTIONARY AND POTEN-
TIALLY TRAGIC DECISION

Mr. ALLEN. Mr. President, the revolu-
tionary and potentially tragic decision
rendered by U.S. District Court Judge
Robert R. Merhige in the Virginia school
districts consolidation case has received
considerable national attention. From
the standpoint of passing judgment on
ultimate consequences of the decision,
few persons are as well qualified to do so
as are the editors of local newspapers
who speak with the authority of intimate
knowledge of the people affected by the
decision. On January 11, 1972, the Rich-
mond Times-Dispatch expressed its edi-
torial judgment.

The editorial points out that the
judge's order would require the busing of
78,000 pupils, 36,000 of whom would be
transported to schools far from their
neighborhoods. Under the circumstances,
one cannot but agree with the editorial
that—

Rather than to submit to such a disrup-

tive order many parents would abandon
public schools.

Mr. President, there is ample evidence
from all over the United States and par-
ticularly in the District of Columbia to
demonstrate the validity of this coneclu-
sion. Under the circumstances, we also
agree with the editorial that—

If the declslon Is allowed to stand, the
quality of public education In the Richmond
area—and eventually throughout the na-
tion—Iis almost certain to plummet,

But this is not the end of adverse con-
sequences. The radical theories upon
which this decision rests must eventually
extend to all publicly afforded services
provided by the State such as, public
welfare, hospitals, clinies, utilities, hous-
ing, If, in the exercise of equity powers
of courts, Federal judges can disregard
the geographic boundaries of separate
political subdivisions of government in
implementing their concepts of a social-
istic hog's heaven, then the traditional
concepts of equity will have been per-
verted beyond recognition and this too is
a great tragedy. The editorial points out:

The decislon could serve as a mallgnant

precedent for the final destruction of nearly
all powers local governments now exercise.
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Mr. President, I believe we have
reached the end of an era. I believe the
judicial pendulum has swung in one di-
rection to the ultimate of its arc. Inevita-
bly, the pendulum must reverse its
course. However, if the decision is up-
held, I agree with the Times-Dispatch
editorial that it may well result in a pub-
lic outery so strong as to promote passage
of a constitutional amendment to put an
end to destructive Federal court attacks
upon public schools once and for all.

In this connection, the distinguished
syndicated columnist, Smith Hempstone,
pointed out in his column in the January
19, 1972, issue of the Washington Eve-
ning Star that suits similar to the Rich-
mond case are pending in a half dozen
cities and that one can anticipate many
more in the near future. In fact, the city
of Baltimore announced just yesterday
that it too had filed suit to consolidate
its city schools with those of adjoining
counties. Both the Richmond Times-
Dispatch editorial and Mr. Hempstone
question the patronizing implication up-
on which these suits are based, to the
effect that a black child cannot obtain
a decent education except in a school
where the majority enrollment is white.

Mr. President, if the Richmond deci-
sion stands, then this implication will
have been given judicial sanction as a
revealed truth. However, as Mr. Hemp-
stone suggests, many black parents and
educators understandably would contest
such a racist doctrine.

Mr. President, if Federal courts do not
return to a reasonahble and rational ap-
proach to an admittedly complicated
problem—then Congress must act—qnd
it can act to put an end to this extremist,
racist, judicial approach, Otherwise, a
constitutional amendment, in my judg-
ment, is inevitable. National polls con-
tinue to indicate that an overwhelming
majority of the people oppose the con-
cept of involuntary busing of schoolchil-
dren. Neither Congress nor Federal
courts can continue to disregard the will
of the people without jeopardy.

Mr. President, I ask unanimous con-
sent that the Times-Dispatch editorial
and Mr. Hempstone's column be printed
in the RECORD.

There being no objection, the material
was ordered to be printed in the RECORD,
as follows:

[From the Richmond (Va.) Times-Dispatch,
Jan. 11, 1972]

Tue DECISION

What many in this community have feared
for months has now been confirmed: US.
District Judge Robert R. Merhige Jr. is more
interested in manipulating human attitudes
than in promoting excellent public educa-
tion.

This he showed by warmly endorsing, in
his school consoclidation opinion yesterday,
the perniclous gibberish of those soclal en-
gineers who argue, in effect, that a school
system’s primary function is to promote
racial togetherness, not to give children
the best possible academic education. Views
to the contrary the judge dismissed with
patent contempt.

Under Judge Merhige's appalling decision,
the schools of the city of Richmond and of
the counties of Henrico and Chesterfield will
be consolidated next fall unless a higher
court acts to avert the tragedy. And tragedy
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is the right word, for If the decision is al-
lowed to stand, the quality of public edu-
cation in the Richmond area—and eventual-
1y throughout the nation—Iis almost certain
to plummet. Purther, the decision could
serve as a malignant precedent for the final
destruction of nearly all powers local gov-
ernments now exercise, Make no mistake:
The effects of the Merhige school consolida-
tion opinion could not be restricted to pub-
lic education.

Judge Merhige's decision is a nauseating
mixture of vacuous sociological theories and
legal contradictions. It Is insulting to black
children in particular, callously indifferent to
the interests of all children, and in conflict,
on at least one important point, with the
views of the U.S. Supreme Court.

Over and over in his opinion, Judge
Merhige refers approvingly to the notion,
advanced by some of the soclologists who tes-
tified during the trial, that schools have a
duty to promote the *attitudinal develop-
ment” of children, to improve “self-percep-
tion" and to teach black and white children
to develop positive impressions of one anoth-
er. Academic education is relegated to a
position of secondary importance. Indeed,
he accepts the theory that neither white,
nor blacks can get a good education unless
they go to school together—a theory that
will dismay people who live in communities
populated by only one race.

But if black children are to benefit from
integrated schools, the judge in effect con-
cluded, they must be kept in the minority.
According to this offensive theory, which is
supposed—somehow—to boost the Negro
child's ego, black children do not perform at
their maximum ability in a predominantly
black school. Thus, Judge Merhige approved
a mixing plan that would make every school
in the metropolitan area predominantly
white. This would require the busing of 78,-
000 pupils, 36,000 of whom would be trans-
ported to schools far from their neighbor-
hoods, Rather than submit to such a disrup-
tive order, many parents would abandon
public schools.

Here Judge Merhige collided with the Su-
preme Court. In its latest busing opinlon,
issued in April the court declared that some
“one-race, or virtually one-race,” schools are
permissible. Moreover, the court declared
that when a community had developed a
legally acceptable school integration plan,
federal courts would not be required to see
that the same racial ratios are maintained
year after year. By implication, the Merhige
decision calls for a predominantly white sys-
tem, in which the black enrollment at no
school would exceed approximately 40 per
cent, forever.

Legally, Judge Merhige seeks to justify con-
solidation by stressing that public education
in Virginia is primarily a state responsibility
and that the boundaries of political sub-
divisions are, therefore, meaningless. Should
this theory prevall, localities are certain, in
the future, to lose other powers. Counties
and cities are creatures of the state, and the
state develops guidelines and establishes
general policles for numerous local func-
tions—including in addition to education,
such activities as law enforcement, public
welfare, public health, taxatlon, utility oper-
ations and public safety. If federal courts can
ignore local boundaries in considering edu-~
cational matters, what is to prevent them
from ignoring local boundaries in consider-
ing other matters? Nothing. In time, the
Merhige decision could lead to the destruc-
tion of local governments, locally controlled,
and to the divislon of states into purely ad-
ministrative regions.

Truly, Judge Merhige's decision could be
an epochal document, capable of ushering
the nation into a dreary era. Still, it could
be beneficial in at least one respect. Should
the decision stand, metropolitan school sys-
tems throughout the nation would be sub-
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jeet to consolidation, and the public outery
against such a possibility could be strong
enough to promote passage of a constitu-
tional amendment that would put an end
to destructive federal court attacks upon
public schools, once and for all.

|From the Washington (D.C.) Evening Star,

Jan. 19, 1972]

Yanxees WL Have To Grasp
MERHIGE'S NETTLE

(By Smith Hempstone)

Had R. R. Merhige rather than U. S. Grant
been In command of the Union forces at
Appomattox, there would have been none of
that generous nonsense of allowing the de-
feated Confederates to retain their horses
for spring plowing.

Judge Merhige is an unconditional sur-
render man and the terms he has Imposed on
the city of Richmond, Va., whose schools
were T0 percent black, and surrounding Hen-
rico and Chesterfield Counties, whose schools
were 91 percent white, are draconian: Con-
solidate the three school systems within 80
days and—by busing 78,000 of its 106,000 stu-
dents for as long as an hour—achleve a racial
mix in most schools of aproximately 60 per-
cent white and 40 percent black.

The federal District Court judge’'s 325-
page decision in Carolyn Bradeley v. School
Board of the City of Richmond may be good
law. That will be determined by the US.
Fourth Circult Court of Appeals and, almost
certainly, by the Supreme Court.

Bradley's patronizing implication that a
black child cannot obtain a decent educa-
tion except in a school where the majority is
white may even be correct, although many
black parents and educators understandably
would contest that.

Merhige's ruling may be sound social en-
glneering, leading to the development of posl-
tive Impressions of each other between chil-
dren of the two races. All of those things may
be true and, if Bradley is unheld, it is earn-
estly to be hoped that they are true.

But amidst all these fuzzy uncertainties,
one truth stands out in stark illumination:
1f Bradley is sustained, Virginians will not be
the only Americans Yorced to grasp Merhige's
nettle.

There were, at last count, four U.S. cities—
Washington, D.C., Atlanta, Ga., Newark, N.J.,
and Gary, Ind.—with black majorities, and
seven others were more than 40 percent
black, Suits similar to Bradley are pending
in half a dozen cities and others ungues-
tionably will be filed.

Most of these suits, quite naturally, will
be in parts of the country where the most
segregation persists. And that—according to
figures released last week by the Department
of Health, Education and Welfare—means
not the South, but the rest of the country.

According to HEW, only 8.2 percent of the
South’s 260,390 Negro students are attending
all-black schools; 11.2 percent of the North
and West's 325,874 black students attend
such schools. In the District of Columbia and
six border states, the percentage is 24.2.

Almost 44 percent of Southern black pupils
attend predominantly white schools; the
figure is 28 percent for the North and the
West and 30 percent for border states.

In the past, non-Southern segregation has
been tolerated by the courts because it was
de facto (arising from housing patterns)
rather than a relic of the de jure system au-
thorized by state laws. But Bradley blurs
that distinetion and decrles both types of
separatlon.

De facto segregation became characteristic
of many Northern cities when Southern
blacks flooded into them in the years after
World War II. This was matched by a related
movement of whites out of the cities which
in recent years has become a flood: Between
1960 and 1970, Detrolt lost 20 percent of its
white population,
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In part, the latter movement unquestion-
ably was related to school integration. But
there were many other factors such as chang-
ing life-styles (the penchant for informality,
the proliferation of the automobile) and the
desire for personal security.

Now the manifold problems of the inner
city are to be in part exported to the suburbs
as urban school districts are consolidated (if
Bradley stands) with contiguous county dis-
tricts to achieve a “lighter" raclal mix in
public schools.

It might reasonably be expected that this
will stem white flight, but this is not neces-
sarily so, particularly since most of the whites
who are going already have gone. While
there is a limit to how far a man can live
irom his job, the application of the Merhige
decision to many cities could simply depress
suburban land values and boom those in
the exurbs farther from the urban core and
its consolidated school district.

Most parents, white or black, would prefer
their children to have a good education at a
neighborhood school. If a good education can
be had only by time-consuming busing, they
will accept that. But no good parent of any
color, if he has an optlon, ls going to see
his child bused out of his neighhorhood to a
school which is inferior,

There i3, of course, an alternative for those
who do not want to move to the suburbs and
are reasonably affluent. They can do as Judge
Merhige does: His son, Mark, attends Col-
ieglate School, a private school in Henrico
County.

REPORT BY SENATOR JACKSON ON
THE IMPLEMENTATION OF SAFE-
GUARDS IN CONNECTION WITH
THE LIMITED NUCLEAR TEST BAN
TREATY

Mr. STENNIS. Mr. President, on be-
half of the Senator from Washington
(Mr, Jackson), who is necessarily absent
today, I wish to place in the Recorp his
report on the implementation of the
safeguards to be maintained in connec-
tion with the Limited Nuclear Test Ban
Treaty. As chairman of the Nuclear Safe-
guards Subcommittee of Armed Services
and the chairman of the Military Appli-
cations Subcommittee of the Joint Com-
mittee on Atomic Energy, Senator JAack-
soN has monitored the safeguards pro-
gram since 1963 and has made periodic
reports to the Senate to keep us fully in-
formed on the degree of support and im-
plementation of the four safeguards.

I believe all Members of the Senate will
wish to read and study Senator JACKsON's
report. I ask unanimous consent that the
report may be printed in the Recorp.

There being no objection, the report
was ordered to be printed in the Recorp,
as follows:

REPORT ON NUCLEAR TEST-BAN TREATY
SAFEGUARDS
(By Senator HENRY M. JacEsoN, chalrman,

Nuclear Bafeguards Subcommittee, Senate

Coimmittee on Armed Services; chalrman,

Military Applications Subcommittee, Joint

Committee on Atomic Energy, January 20,

1972

J INTRODUCTION

Since the adoption of the Limited Test
Ban Treaty in 1963, staff members of the
Joint Committee on Atomic Energy and the
Preparedness Investigating Subcommittee
have continually monitored the safeguard
program to insure that the safeguards are
implemented in accordance with the Presi-
dential commitment. Since 1963 I have made
periodic reports to the Senate assessing the
safeguard program. This report to the Senate
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concerning the implementation of the safe-
guards covers a two-year period, 1970 and
1971. During that time a number of interna-
tional agreements looking towards arms
control have been continued, and discussions
of possible new agreements have been taken
up. In particular, the Limited Test Ban
Treaty remains in effect, though neither
France nor the People's Republic of China
have seen fit to participate. The Non-Prolif-
eration Treaty has come into force—again
with a considerable number of important
non-participants. Agreement has been
reached on keeping the sea bed free of nu-
clear weapons, ocn the limitations of biologi-
cal weapons, and, most prominently, the
SALT talks looking toward bllateral limita-
tions on strategic delivery systems have been
pursued with great vigor.

The objectives of these and similar agree-
ments and efforts are of great importance to
us and to all mankind. Any progress towards
these objectives, painfully slow though it be,
is encouraging and welcome. The hopes
which fuel these efforts and move them for-
ward deserve everyone’s support.

Nevertheless, In this as in all fields of hu-
man endeavor, it is essential not to make the
mistake of regarding mere hopes—however
profound—as equivalent to accomplished
fact. We still live in a dangerous world and
we still must depend on our nuclear deter-
rent, and will continue to have to do so until
it may ultimately be possible to lay it aside.
Other countries continue work to improve
their nuclear capability, and, as long as that
goes on, we must keep our nuclear technol-
ogy and capabllities fully up to the best pos-
sible level. We must, that is, continue to en-
sure that the safeguards stipulated by the
Senate in 1963 as an essential corollary to
the Limited Test Ban Treaty are kept clearly
in sight and maintained in a satisfactory
and reassuring manner, Indeed, if, as some
would urge, more restrictive treaties or agree-
ments on the matter of nuclear weapons
testing are to be considered, then the pres-
ent safeguards—possibly with some modifica-~
tion in detail but, in any case, provisions
with the same spirit and intent—uwill ac-
quire an even greater importance, and de-
serve an increased emphasis and care in their
implementation. In fact, as will be discussed
later, this implementation may well require
funding and manpower support in excess of
that applied presently.

As you will recall, the four safeguards the

enate established were: first, that the coun-
try maintain an active underground testing
program; second, that we maintain strong
nuclear weapons laboratories, third, that we
maintain a readiness to resume atmospheric
testing in the event of need; and, fourth, that
we maintain and improve our capability to
monitor the treaty and maintain our knowl-
edge of foreign nuclear activity.

These four provislons bear on rather dif-
ferent aspects of our nuclear program and on
the problem of maintaining our position un-
der the limitations of a treaty. The second
safeguard—that aimed at preserving our ca-
pability in weapon design and technology—
is most fundamental, and would preserve
its importance in connection with any type
of treaty, even a very extensive one. The first
provision—that calling for an active under-
ground testing program—Iis intimately bound
to the second, since it 1s only by observing the
results of full-scale experiments that those
engaged in research and design can confirm
the correctness of thelr work and obtain the
basis for confidence that they are on the
right track—a necessary precondition for
continuing progress, We are going to have
to think very seriously and carefully about
the close and strong interaction of these two
safeguards before—for example—we should
subscribe to a treaty banning all nuclear
testing. The fourth safeguard—that of he-
ing able to monitor foreign activities, so that
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we shall know at all times that any treaty
arrangement in effect is being adhered to—
will obviously assume a larger importance in
the event of any extensive arms control
treaty.

By comparison with these safeguards, the
third one—that of maintaining readiness to
resume testing in the atmosphere—is con-
tingent, since the need to exerclse that option
might never arise. Nevertheless, it is in this
area that some of our most severe limita-
tions of knowledge exist. This arises in part
because of the incompleteness of the infor-
mation obtained on the subject of weapons
effects at high attitudes during the 1962 test
serles. Since that time a large, costly and con-
tinuing program has been carried out by
DOD and AEC to answer some of these ques-
tions by less satisfactory means. Some of
this work is supported by, and complements,
the readiness program.

I should like to remind you that in my
1969 report on these matters, I called atten-
tion to the fact that the Administration was
proposing to reduce its efforts in support of
the third safeguard. This was the first sig-
nificant reduction in the safeguards pro-
gram; and, as such, it warranted a very thor-
ough enquiry and review on our part, After
careful consideration it appeared that the
country’s position would not be unduly ex-
posed by the changes considered; so that the
cutback was made, and since that time this
particular program has been continued at
about the level to which it was then reduced.
Further reductions would, however, be very
serious as will be discussed later on.

This important safeguard is essential to
help deter a Soviet resumption of atmospher-
e testing. Our own ability to quickly resume
such testing can discourage the Soviet Union
from hoping to gain a major advantage by
violating the test ban and carrying out a
quick series of atmospheric tests and then
calling for a renewal of the test ban agree-
ment.

In 1969 I reported that the efforts in sup-
port of the other three safeguards appeared
to be well and satisfactorily maintained.
However, since then there has been a distinet
reduction in the support of all these three
safeguards. This relaxation in their imple-
mentation is a matter of very serious con-
cern,

As examples, the funds devoted to nuclear
R&D and weapon engineering were about 250
million in FY-1970. In order to maintain the
same actual level of effort this amount would
have to have Increased by about 15 milllon
a year since then, which would have required
about 280 million in FY 1972. By contrast,
the amount avallable for FY-72 is close to
240 million. This shows an appreciable re-
duction in the support of Safeguard 2—our
research and development effort. The sup-
port provided for on-continent testing—the
activity called for in the first safeguard—has
dropped from about 180 million in FY-70 to
about 160 million in FY-72. This, if one al-
lows for the effects of inflation, represents at
least a 25 percent reduction in actual effort.

There is a similar picture in connection
with at least some parts of the country's
Atomic Energy Detection System—the
AEDS—which i1s the heart of the effort de-
voted to the fourth safeguard—the moni-
toring program. The activities of some ele-
ments of the AEDS are classified. But suffice
it to say that the Air Force has cut the funds
for certain research programs under its ju-
risdiction more sharply than the gross Air
Force budget was cut. These programs in-
cluded some which were concerned with
methods and techniques of monitoring for
foreign nuclear tests and were quite central
to the implementation of the fourth safe-
guard.

As mentioned earller, some of these rela-
tions and reductions look very much like
moves in the wrong direction; particularly at
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a time when some consideration is being
given to possibly more stringent limitations
on testing. The Senate will have to enquire
most carefully into these developments, par-
ticularly those things which may constitute
an undesirable and dangerous softening of
the safeguards which we are required to over=
see,

With these general comments, I should like
now to review briefly the particular situa-
tion with respect to the implementation of
each of the safeguards over the period since
my 1969 report.

SAFEGUARD 1—UNDERGROUND TEST PROGRAM

This safeguard requires a systematic, com-
prehensive program of underground nuclear
testing aimed at providing the maximum im-
provement of our military weapons systems
and the furthering of our knowledge of the
design, behavior, and effects of nuclear weap-
ons. Under the guidance of our nuclear lab-
oratories (Los Alamos Sclentific Laboratory at
Los Alamos, New Mexico; Lawrence Livermore
Laboratory at Livermore, California; and
Sandia Laboratories at Albuquerque, New
Mexico, and Livermore, California) this pro-
gram has proved to be a highly productive
one. The results of the underground testing
program have exceeded by far what was ex-
pected when the safeguards were first formu-
lated. Now, however, I must report that for
the first time the program seems to be suffer-
ing budgetary reductions which could jeop-
ardize this safeguard.

Bpeclfically, the Increased concentration on
containment problems as a result of the
Baneberry venting has resulted In an in-
crease in cost per experiment of 10 to 16
percent, The AEC-NTS funding was reduced
from $110 million for FY-1071 to $97 million
for FY-1972. The result of these changes is
that the weapon development laboratories for
the first time since the test moratorium in
1058-1961 cannot test at the rate that they
feel proper to keep up with their design ef-
forts, and the Department of Defense is un-
able to conduct the effects tests to obtain
information relative to strategic systems at
the rate that they feel proper.

Any technical endeavor consists of several
interacting and vital functions—the genera-
tlon of concepts, the checking of these con-
cepts both by calculation and by experiment,
the revision of the concepts and models to
agree with the observed facts, and finally the
fabrication of the actual hardware or system
made possible by the new concepts, No tech-
nical endeavor can succeed if one of these
functions is missing or severely curtailed. We
must recognize that the underground test
program called for by the first safeguard
provides one of these vital functions, namely,
experiment by underground testing. Any sig-
nificant reduction of our effort from that of
the past will severely affect our whole nuclear
Weapons program.

In the years since the Limited Test Ban
Treaty was signed, our nuclear laboratories
have conducted weapons design and test pro-
grams which have resulted in products which
have greatly increased the effectiveness of
our country’'s forces. Most of these new war-
heads contain important qualitative im-
provements that have been developed since
the cessation of atmospheric testing. These
new devices have made possible large dollar
savings In our overall weapons systems de-
velopment programs, since time and time
agaln warhead improvements have greatly
reduced the need for new or increased num-
bers of weapons dellvery systems.

During FY-1971, the Emery underground
test serles at the Nevada Test Site, and at
the two supplemental test sites, continued
the advancement of our weapons knowledge.
The serles included one Plowshare experi-
ment (peaceful uses) and one DOD effects
test logistically supported and techniecally
supported by the AEC. The number of tests
was about half that of the previous Bowline
serles, due to the effects of a strike at the
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test site and to & cessation of testing while
the AEC reevaluated containment and en-
vironmental criteria. This deferred many
tests into the current (FY-1972) Grommet
test program, but the Grommet series has a
reduced funding level compared with previ-
ous years.

Thus Safeguard 1 i1s now at a very im-
portant point in its history. It is essential
that an adequate level of testing be main-
tained.

In summary, our underground test pro-
grams in the past have been highly suec-
cessful, and have provided our weapons sys-
tems with improved capabilities. Our ability
to continue to provide these improved
capabilities must not be jeopardized by
arbitrary reductions in the underground test
program.

SAFEGUARD 2—MAINTENANCE OF STRENGTH OF
THE LABORATORIES AND PROGRAMS

The Second Safeguard requires the main-
tenance of modern laboratory facilities and
programs in theoretical and exploratory nu-
clear technology which will attract, retain and
insure the continued application of our
scientific resources to those programs.

Though the strength and morale of the
weapons laboratories have been reasonably
good up until FY-1971, these laboratories,
for the first time in the history of the United
States nuclear program, experienced a cut in
support which occurred again in FY-1972.
Since that time there has been an overall
reductlon of about seven percent in scientists,
engineers, and support people in the labor-
atories. In 1970 the Laboratory Directors In
closed hearings made it very clear that
such a cut could seriously impair the ca-
pabilities of this unique resources if this
were construed as setting the stage for the
future. At that tlme it was anticipated that
the reduction in funds and personnel was
a transient phenomenon and was not to be
taken as an indication of the future. How-
ever, when reductions again were required
by the fiscal 1972 budget the continued via-
bility of these laboratories as national re-
sources became a matter for Investigation.
The three weapons laboratories have a grave
responsibility to the citizens of the United
States and even to the rest of the free world
whose security is dependent upon the
strength and credibility of the U.S. strategic
and tactical nuclear deterrent. They must be
adequately funded.

The science and technology necessary for
completely new designs and concepts must
continue to be developed. Contrary to predic-
tions made some years ago we have not
reached a plateau for weapon technology.
Some extremely important advances have
evolved which have so far enabled us to main-
tain the credibility of our strategic deterrence
with a fixed number of dellvery systems in the
face of an ever increasing Soviet threat.

Detailed sophisticated examination of data
obtained on the high altitude tests of 1962
coupled with innovative technology has
materially assisted in the defense of our Min-
uteman. New options have appeared for tacti-
cal nuclear weapon systems which may as-
sume a major role in preserving the peace
in the future.

The only alternative available to the
United States short of inecreasing the num-
ber of our strategic forces In the light of the
superior single missile throwweight of the
Boviets i1s to employ advanced technology in
our warheads to compensate for the Soviet
payload advantage.

Advanced technology rests on a scilentific
base generated both within and without the
nuclear weapon laboratories, but the applica-
tions in this sophisticated fleld must be made
by sclentists in the laboratories who are fully
cognizant of all the implications of new tech-
nologles and discoveries. Any further cuts
in the funding of the nuclear weapon labora-
torles must be viewed with grave concern by
the Senate as such a move could seriously
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affect the quallty of the scientific staffs of
these laboratories, contrary to the spirit and
assurance given by Safeguard 2.

Concurrent with the effects of overall
budget cuts has been the increased emphasis
being made by the Commission with regard
to safety and fire protection at the labora-
tories. I commend the Commission for their
concern in these matters and their regard for
the input of their operations to the environ-
ment. I am, however, concerned that the
very substantial efforts being made by the
laboratories to insure the complete safety to
property, personnel and to the environment
are not being supported with the additional
funds that these activities deserve. The con-
sequence of this action is that the weapons
programs have been curtailed with a loss in
technological advance and even the number
of nuclear tests that have been executed.

Present plans are to roll up the Amchitka
Test Site beginning this month—January
1972. It will cost approximately 15 million
dollars of FY 1973 funds to accomplish that
roll up. At the end of that period the United
States will no longer have a proving ground
to test bombs of appreciably above one mega-
ton yleld. It will take from three to four
years to prepare such a facility again. The
lack of such a proving ground clearly forces
our weapon designers to concentrate on ad-
vances in techniques in small weapons. Buch
a limitation also Increases the number of
tests required by the laboratories.

As mentioned earlier, the weapons labora-
tory viability and competence are very closely
coupled with the ability to conduct meaning-
ful tests. To severely limit the extent to
which testing can be conducted could have
an adverse effect on maintaining the strength
and excellence of the weapons laboratories.

For the past 20 years history has clearly
shown that the innovation and sclentific
competition which has been made possible
by having the three laboratories has bene-
fited our nation’s nuclear weapons program.
This competition in itself assists In main-
taining the technical excellence, morale, and
national prominence which is unique to these
laboratories compared to other government
laboratories, I belleve malntaining this con-
cept is vital to our natlon's security.

In summary, for the first time in the his-
tory of our nuclear program questions have
been raised with regard to the continuing
existence and technical excellence of our nu-
clear weapons laboratories as a result of two
successive budget cuts requiring dismissal
of personnel, reduction in field operations,
construction deferrals of new facilities and
upgrading of existing ones, and reduction in
the procurement of new equipment. This
trend cannot be allowed to continue. I be-
lieve that assurance must be given that the
responsibilities assigned in Safeguard 2 will
be fulfilled, I trust in view of the observa-
tions and the serlousness of the conse-
quences, the Commission will view its weap-
ons laboratories In a special light and make
certain that no further degradation of thelr
technical excellence and capabllities comes
about as a result of overall AEC budgetary
limitations.

SAFEGUARD 3—READINESS-TO-TEST PROGRAM

The third safeguard requires the main-
tenance of facilities and resources necessary
to institute promptly nuclear tests In the
prohibited environments (atmosphere, un-
derwater and space) should they be deemed
essential to our national security. The pro-
gram In support of Safeguard 3 achleved a
status of adequate readiness in 19685. The
funding (AEC $26.3 million, DOD $24.4 mil-
lion*) in FY 1966 was considered adequate

*The DOD figure represents only the
RDT&E funding and does not include con-
struction funds for readiness facilitles and
such O&M expenditures as maintenance and
operation of alr drop, dlagnostic and sampler
alreraft and of Johnston Atoll,
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to maintain that capability. In the period
FY 1966 to FY 1971 the funding decreased
by approximately a factor of four. In 1968
the emphasis was changed to put a larger
portion of the effort on readiness for high
altitude effects tests. However, the funding
level at that time was not adequate to
properly prepare for the proposed high
altitude tests; for example, it was not ade-
quate to bring into being & genuine capabil-
ity to do high altitude intercept experiments,

The AEC and the DOD have very recently
agreed on a draft new Natlonal Nuclear
Readiness-to-Test Plan, That plan was de-
signed to match the FY 1872 funding and
states that we presently have the capabil-
ity to do less and do it less promptly than
before, It is clear that there are many areas
of information needed from tests; among
these are:

1. Realistic data on the electromagnetic
fields created by nuclear detonatlons in low
and high altitudes.

2. Cratering, ground shock and debris ef-
fects on hardened systems and insulation.

3. Alrburst and underwater shock effects
related to problems of anti-submarine war-
fare and modern ship structures.

4, Full proof tests of the survivability of
the hardened reentry vehicles when they are
subjected to a realistic nuclear environment
while in their operational modes.

5. Blackout and all assoclated phenomena.

However, in FY 1972 the DOD readiness ef-
fort was cut from $6.7 milllon to $3 million.
The result of this and other decisions is to
further extend the response time to test in
the atmosphere to such a length that it no
longer can be called a prompt response. In
effect there would be no viable program in
support of Safeguard 3. A perhaps more
serious effect is that the theoretical stud-
ies that have been applied to the readiness
effort to plan tests will be so reduced that
the quality of effects tests in the atmosphere
in the future will be lessened.

In order to maintain a prompt response
capabllity for alr drop tests, the AEC in
1963 was furnished three NC-135 aircraft by
USAF, which were modified at a cost of ap-
proximately 30 million to provide airborne
diagnostic and command capability. For ap-
proximately five years these aircraft, with
their highly complex telemetry, tracking,
positioning and scientific data acquisition
equipment, were exercised in overseas (de-
ployment) and CONUS (non-deployment)
operations, together with B-52 drop, RB-57
sampler, EC-121 array control, and other
aircraft required for conduct of air drop tests.
Each of these operations contributed to de-
velopment of the air drop capability by
identifying problems in critical operational,
technical, or safety areas, and to mainte-
nance of that capability through exercise of
the complex military and civilian skills in-
volved In performance of the air drop mis-
sion. Moreover, in addition to exercising the
readiness capability of this part of the sys-
tem, invaluable data have been obtained ap-
plicable to AEC/DOD Interests.

The decision to deploy the safeguard ABM
system and studies of advanced ABM sys-
tems have resulted in a major shift In em-
phasis in both the AEC and DOD readiness
activities.

The most critical areas in which data must
be acquired, should testing be resumed, in-
volve high altitude phenomenology and ef-
fects, particularly those related to ABM war-
heads. Therefore, while maintenance and de-
velopment of the Air Drop Capabllity has
continued at a lower level of effort, the

test part of recent AEC use of the diag-
nostic aircraft has been directed toward tech-
nical preparation for a high altitude series.
This preparation requires use of the aireraft
as flying test beds for long lead-time high
altitude event Instrumentation, but also,
and most importantly, requires extensive
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use of the aircraft in the conduct of experi-
mental programs involving observation of
simulated or natural phenomena closely
related to high altltude nuclear explosion
phenomenology. These experimental pro-
grams confribute in an essential way to de-
velopment of plans, predictions, and meas-
urement objectives for future high altitude
tests, and directly affect both the response
time for such tests and the quality of the
response.

In my evaluation the present effort in
support of Safeguard 3 is marginal at best,
and I am worried about implications for the
future.

SAFEGUARD 4—MONITORING THE LIMITED TEST
BAN TREATY AND KEEPING INFORMED ON FOR-
EIGN NUCLEAR ACTIVITY

Safeguard 4 requires that we develop and
improve our capabilitles of verifying that
those nations which signed the treaty con-
tinue to abide by its terms. This means we
must carry out research and development on
methods of detecting and identifying nu-
clear tests in the forbidden regions, namely
in the atmosphere, in outer space, and under-
water. In addition, Safeguard 4 requires that
we maintain our knowledge of foreign nu-
clear activities, and this requires that we
also develop methods of monitoring under-
ground nuclear tests, which the treaty al-
lows.

The U.S. research and development effort
to improve our capabilities of observing for-
elgn nuclear tests is referred to as the Vela
program, which is divided into three sub-
programs: Vela Uniform for monitoring un-
derground explosions, Vela Satellite for
satellite-based methods of observing tests
in ouler space and in the atmosphere, and
Vela Surface Based for ground-based meth-
ods of monitoring explosions in space. Effec-
tive work continues in all these programs
and not only supports Safeguard 4 but also
provides support for continuing discussion
of arms limitation and discussion of & pos-
sible comprehensive test ban treaty.

Vela uniform program

The AEDS seismic network is now capable
of detecting, identifying, and locating un-
derground explosion events in the Soviet
Union and China which have a yleld above
a certain threshold reglon.

Obviously the capability of such a system
is dependent not only on the fact that it
can detect very small earth tremors but
to what extent it can decide that the event
is natural or man made. It is in this area
of research and development that highly
worthwhile advances are still feasible and
this work should be continued and enlarged.
Even at this time, a relatively inexpensive
improvement of the seismic detection sys-
tem could markedly reduce the number of
events which are not unambiguously identi-
fied. Such improvements and continuing re-
search on seismic detection methods and
systems are particularly desirable and nec-
essary In view of discussion of a possible
comprehensive test ban, especially In view
of the possibility that deliberate evasive
techniques could be applied in clandestine
testing.

Vela satellite program

Six successful launches of the highly in-
strumented Vela Test Detection Satellites
have now been completed, the first in 1963,
and the most recent in 1970. Each launch has
boosted two satellites into distant orbits on
opposite sides of the earth. From these lo-
cations almost all of outer space and the
atmosphere even down to the earth's sur-
face is viewed by at least one satellite, which
is ready to observe the radiations from a
possible nuclear explosion, and thus to mon-
itor nuclear teats almost anywhere except
underground or underwater. As space tech-
nology has developed it has been possible to
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continually Improve the instrumentation
carried on the newly launched satellites.

The satellite capabilities for monitoring
nuclear tests have been demonstrated by ob-
servations of tests conducted by nations
which did not sign the Limited Test Ban
Treaty. Furthermore, the economic feasibil-
ity of this satellite program Is supported by
the fact that the useful lifetime of these
satellites has in every case been at least five
years. The older satellites have been retired
from active service only because of the better
capabilites of the newer satellites.

This satellite program has also supported
Safeguards 2 and 3 in very significant ways, as
well as Safeguard 4. Safeguard 2, the main-
tenance of healthy and vigorous nuclear re-
search laboratories, has been supported by
the basic and applied research which has
been necessary in order to design and devel-
op the satellite payloads and then sub-
sequently to interpret the observations re-
turned to earth from the orbiting satellites.
The payload instruments have been designed
to be ready to observe radiations from nuclear
explosions and also to study the solar and
cosmic and geomagnetospheric radiations
which must be distinguished from the radia-
tlons from nuclear explosions, Safeguard 8,
the maintenance of readiness to resume at-
mospheric testing, has been supported by the
fact that the instrumented satellites provide
& continuous immediate readiness to observe
the performance, not only of forelgn tests,
but also of our own tests, in case It became
necessary for us to resume testing at high
altitude or in the atmosphere.

SUMMARY

In summary our responsiblity to the Con-
gress and to citizens of the United States to
guarantee the implementation of the four
Safeguards has not lessened since their
adoption. However, I am greatly concerned
that through a series of budget cuts, each
taken by itself to appear not dangerous in
this context, we have approached a level of
support of the SBafeguards which could have
serious consequences for the future of the
United States.

The trend of budget reductions which have
jeopardized the support of the four Safe-
guards must be reversed.

QUORUM CALL

Mr. BYRD of West Virginia. Mr. Presi-
dent, I suggest the absence of a quorum.

The PRESIDENT pro tempore. The
clerk will call the roll.

The second assistant legislative clerk
proceeded to call the roll.

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that the
order for the quorum call be rescinded.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

Mr. BYRD of West Virginia. Mr. Presi-
dent, how much time remains for morn-
ing business?

The PRESIDENT pro tempore. One
minute.

EXTENSION OF PERIOD FOR TRANS-
ACTION OF ROUTINE MORNING
BUSINESS

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that the
time for morning business be extended
3 minutes.

The PRESIDENT pro tempore. Is there
objection? Without objection, is i1s so
ordered.
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COMMUNICATIONS FROM EXECU-
TIVE DEPARTMENTS, ETC.

The PRESIDENT pro tempore laid be-
fore the Senate the following letters,
which were referred as indicated:

PROPOSED FACILITIES PROJECTS FOR THE AIR
NATIONAL GUARD AND AR FORCE RESERVE

A letter from the Deputy Assistant Secre-
tary of Defense submitting, pursuant to law,
a list of certain facilities projects proposed
to be undertaken for the Air National Guard
and Alr Force Reserve (with accompanying
papers); to the Committee on Armed Serv-
ices.

REPORT OF THE COMPTROLLER GENERAL

A letter from the Comptroller General of
the United States submitting, pursuant to
law, & report entitled “Audit of Federal Crop
Insurance Corporation, Fiscal Year 1971"
(with accompanying report); to the Commit-
tee on Government Operations.

PosrrioNs IN GrapE GS-17

A letter from the Commissioner of Immi-
gration and Naturalization submitting, pur-
suant to law, information concerning the 11
positions the Commissioner of Immigration
and Naturalization may place in grade GS-17
(with accompanying papers); to the Com-
mittee on Post Office and Clvil Service.

REPORT ON FEDERAL VOTING ASSISTANCE

PROGRAM

A letter from the Secretary of Defense,
transmitting, pursuant to law, a report on
the Federal voting assistance program (with
an accompanying report); to the Committee
on Rules and Administration.

PETITIONS

Petitions were laid before the Senate
and referred as indicated:
By the PRESIDENT pro tempore:
A resolution of the Legislature of the State
of Nebraska; to the Committee on Post Office
and Civil Service:

“LEGISLATIVE RESOLUTION 3

“Whereas, The Spanish-American War was
the dawn of this Nation's leadership among
the nations of the world, and it marked the
last great conflict between the people of a
free, self-governing republic and that of an
absolute monarchy, and

“Whereas, it was this country's first war
for humanity, and the only one hundred per
cent volunteer army the world has ever
known. Twenty thousand volunteers were
called, and two milllon answered those calls.
Four hundred and eighty-three thousand
served, and one milllon five hundred and
seventeen thousand were not needed. The
men came from all parts of our country, the
North, the South, the East and the West.
These soldlers wiped out sectionalism, and
healed the wounds of civil strife, marking the
rebirth of a Nation; and

‘““Whereas, the Spanish War Veteran re-
celved no bonus, no war risk insurance, no
adjusted compensation, no vocational train-
ing and no hospitalization until 1922, twenty
years after the Spanish War was over; and

“Whereas, the veterans of all our wars
have been brave and worthy sons of America.
Milllons went to war before the Spanish-
American soldier and millions have gone
since, yet, he stands unique, distinctive, one
who deserves the admiration of all mankind;
and

‘“Whereas, the issuance of a commemora-
tive postage stamp would be a fitting ac-
knowledgment that this country has not for-
gotten these men.

“Now, therefore, be it resolved by the mem-
bers of the elghty-second Legislature of Ne-
braska, second session:

"1, That the President of the United States
and the United States Post Office authorities
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are urged to issue a stamp or stamps com-
memorating the unique history written by
the deeds of the Spanish-American War Sol-
dier, and honoring the United Spanish War
Veterans.

“2. That copies of this resolution be trans-
mitted by the Clerk of the Legislature to the
President of the United States, to each mem-
ber of Congress from Nebraska, to the Speak-
er of the House of Representatives and to
the President of the Senate.”

A resolution adopted by the Councll of the
City and County of Honolulu, Hawail, urging
that Bellows Air Field be declared surplus
to its military requirements; to the Com-
mittee on Armed Services.

A resolution adopted by the Commission-
ers of Asotin County, Wash., praying for the
enactment of legislation relating to tax-shar-
ing; to the Committee on Finance.

A resolution adopted by the Commissioners
of Walla Walla County, Wash., praying for
the enactment of legislation relating to tax-
sharing; to the Committee on Finance.

A resolution adopted by the Town Council
of Asotin, Wash., praying for the enactment
of legislation relating to tax-sharing; to the
Committee on Finance,

A resolution adopted by the Board of Pierce
County Commissioners, Tacoma, Wash., pray-
ing for the enactment of legislation relating
to tax-sharing; to the Committes on Finance.

A resolution adopted by the Renton City
Council, Wash., praying for the enactment of
legislation relating to tax-sharing; to the
Committee on Finance,

A letter from the Secretary of the Navy,
transmitting petitions of certaln citizens,
expressing opposition to further U.S. military
involvement in Vietnam, Laos, Cambodia, or
other countries of Southeast Asia (with ac-
companying petitions); to the Committee on
Foreign Relations.

A resolution adopted by the San Diego
County PFederation of Republican Women's
Clubs, San Diego, Callf., calling upon Con-
gress to cancel membership of the United
States in the United Nations Organization;
to the Committee on Forelgn Relatlons.

A resolution adopted by the University
Unitarlan Church, Seattle, Wash., praying
for an end to the war in Southeast Asia; to
the Committee on Foreign Relations,

A resolution adopted by the National Con-
ference on State Parks, praying for repeal of
the Federal Water Projects Recreation Act
of 1965; to the Committee on Interior and
Insular Affalrs,

A petition of sundry students of Kent
State University, Ohlo, praying for the en-
actment of Senate Concuirent Resolution 26;
to the Committee on Interior and Insular
Affaira,

A resolution adopted by the Alaska Reea
Native Board of Health, Edgecumbe, Alaska,
recommending that the Federal trust rela-
tionship and responsibilities be continued to
all Alaska Native groups; to the Committee
on Interior and Insular Affalrs.

A resolution adopted by the American
Ornithologists' Union, expressing concern in
the matter of population growth; to the
Committee on Labor and Public Welfare.

INTRODUCTION OF BILLS AND JOINT
RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first time
and, by unanimous consent, the second
time, and referred as indicated:

By Mr. METCALF (for himself and
Mr., MANSFIELD) :

8. 3062. A bill to authorize the Becretary
of the Interlor to designate the Beartooth
Highway, Montana and Wyoming, as the
James E. Murray Memorial Parkway, and
for other purposes. Referred to the Committee
on Public Works.
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By Mr. STAFFORD:

8. 3053. A bill to provide for the establish-
ment of a natlonal cemetery in the State
of Vermont. Referred to the Committee on
Veterans' Affairs.

By Mr. NELSON (for himself and Mr.
JAVITS) @

S. 3064. A bill to amend the Manpower
Development and Training Act of 1962, Re-
ferred to the Committee on Labor and Public
Welfare.

By Mr. FANNIN:

S. 3065. A bill for the rellef of Maurice
Marchbanks. Referred to the Committee on
the Judiciary.

By Mr. DOMINICK (for himself, Mr.
BeEnNETT, Mr, Coox, Mr. CUrTIS, Mr.
DoLg, Mr. JorpaN of Idaho, Mr,
Scorr, and Mr, TOWER) :

8. 3056. A bill to amend Public Law 92-178,
the “Revenue Act of 1971."” Referred to the
Committee on Finance.

By Mr. PACKWOOD (for himself and
Mr. Javirs) (by request):

S5.J. Res. 187. A joint resolution to provide
a procedure for settlement of the dispute
on the Pacific Coast and Hawall among cer-
tain shippers and assoclated employers and
certain employees. Referred to the Committee
on Labor and Public Welfare.

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. METCALF (for himself
and Mr. MANSFIELD) :

S, 30562, A bill to authorize the Secre-
tary of the Interior to designate the
Beartooth Highway, Montana and Wyo-
ming, as the James E, Murray Memorial
Parkway, and for other purposes. Re-
ferred to the Committee on Public Works.

JAMES E. MURRAY MEMORIAL PARKWAY

Mr. METCALF. Mr, President, one of
the most spectacular and popular of this
country's national parks is Yellowstone,
with major entrances in the States of
Wyoming and Montana. In my estima-
tion the most beautiful and rugged of all
the entrances is at Cooke City, which is
served by the Red Lodge-Cooke City
Highway, often referred to as the Bear-
tooth Highway. The road is in the midst
of beautiful scenery and is famed for its
series of switchbacks winding to the top
of this mountain pass, leading to the
Cooke City entrance. Over the years
there has been a problem of financing
necessary improvements on this high-
way because of the question over juris-
diction. My senior colleague, Senator
MansrFiELp, and I believe that the time
has come to develop a reasonable plan of
funding and this can best be done by
placing the entire highway under the na-
tional parkway system. This designation
would be similar to that provided the
George Washington Memorial Parkway
in nearby Virginia.

An additional reason for establishing
the Red Lodge-Cooke City Highway as
a national parkway is that it would be
an opportunity to establish an appropri-
ate memorial to one of the great Sena-
tors from Montana—the late Senator
James E. Murray. Senator Murray was
an active and vigorous representative of
the Big Sky Country and the Nation as
a whole. It is my pleasure to have served
with Senator Murray as a member of
the Montana congressional delegation
when I was in the House of Representa-
tives. As his colleagues will recall, he was
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a man of great humanitarian concern, a
decent and dignified person who fought
in behalf of the disadvantaged, sick, and
the oppressed and was influential in
changing many of the Nation’s attitudes.
Senator Murray was known for his work
in the areas of health, welfare, minimum
wage, and full employment. He also was
concerned about conservation and the
development of Montana’s resources.
This was especially evident when he was
chairman of the Senate Committee on
Interior and Insular Affairs. Senator
Murray was most influential in bringing
about interest in the preservation and
conservation of our Nation’s resources.
It is most appropriate that the Nation
pay tribute to this great man for his
work in the field of conservation. Sena-
tor Mawnsrierp and I believe that the
naming of this majestic highway in his
memory would be most fitting.

Mr. President, in behalf of my col-
league, Mr. MANSFIELD, and myself, I send
to the desk legislation which would au-
thorize the designation of the Beartooth
Highway in Montana and Wyoming as
the James E. Murray Memorial Parkway,
and ask that it be appropriately referred.

The PRESIDENT pro tempore. With-
out objection, the bill will be received
and appropriately referred.

Mr. MANSFIELD. Mr. President, will
my distinguished colleague yield to me?

Mr. METCALF'. I am happy to yield to
my colleague from Montana.

Mr. MANSFIELD. Mr. President, I am
delighted and pleased to join with my
distinguished and able colleague from
Montana, Senator LEg METCALT, in intro-
ducing legislation to establish the James
E. Murray Memorial Parkway in the area
north of Yellowstone National Park in
Montana.

The naming of the highway, often re-
ferred to as the Red Lodge-Cooke City
Highway, in honor of the late Senator
James Murray is most appropriate in
view of his distinguished record in re-
source conservation and development.
This highway designation would not only
establish & monument to a great man but
would provide the necessary protection
and development of one of the Nation’s
most scenic access highways. This desig-
nation would simplify highway funding
in addition to protecting the area from
commercial developments and preserve
its natural state.
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Jim Murray is one of the great Sena-
tors to come out of the West and it is a
great honor to have been associated with
him in representing the State of Montana
for a period of 18 years, the last eight of
which we represented the State of Mon-
tana here in the Senate. At all times we
worked with cordiality as gocd friends
and representatives of a great State.

Senator Murray, as we all know, was
a great champion of the labor movement.
He took the lead in pioneering new legis-
lation in the area of Federal aid to edu-
cation. This was done in cooperation with
the then Representative from Montana's
western district, Lee METcaLr, who was
elected to succeed Senator Murray here
in the Senate. Most important, Senator
Murray abt the time of his retirement
was chairman of the Senate Interior and
Insular Affairs Committee where he led
the good fight in behalf of the conserva-
tion and management of our natural re-
sources.

Mr. President, when public figures of
note pass on to their reward, there is
often a public effort to establish an ap-
propriate memorial. In the case of the
late Senator James E. Murray, I believe
that he is worthy of a memorial not of
stone, but a memorial signifying his in-
terests and achievements in the field of
conservation. This the Congress can do
by establishing the James E. Murray
Memorial Parkway.

By Mr. NELSON (for himself and
Mr. JAVITS) ©

S. 30564. A bill to amend the Manpower
Development and Training Act of 1962.
Referred to the Committee on Labor and
Public Welfare.

Mr. NELSON. Mr. President, on behalf
of Senator Javirs and myself, I am today
introducing a bill to amend the Man-
power Development and Training Act of
1962 for the purpose of removing a pro-
vision which, while technical in nature,
is a serious impediment to good program
planning in the MDTA program at the
present time.

The provision proposed to be deleted
prohibits the further disbursement of
funds under MDTA after December 30,
1972—6 months after the act’s expira-
tion date of June 30, 1972. That means
that, although contracts may be entered
into until June 30 of this year, it is not
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possible for those confracts to make
commitments to provide funding even
for 1 year. It has in the past been a
normal practice for MDTA contracts to
make commitments for 1 year. How-
ever, since January of this year, the
Labor Department has only been able to
enter into contracts involving commit-
ments which could not give rise to the
disbursement of funds beyond the end
of this year.

The provision which my bill proposes
to delete is an unusual one; but what-
ever the reason may have been for in-
cluding it in the original MDTA it now
serves no useful purpose and is contrary
to the practice in similar programs. In
fact, in the case of those work and train-
ing programs which are funded under
title I of the Economic Opportunity Act,
appropriations legislation has for years
provided that disbursements may be paid
out over a period of up to 2 years from
the date of the contract.

The chairman of the Labor and Public
Welfare Committee (Mr, WiLLiAMs) has
called an executive session of the full
committee for Wednesday, January 26,
for the purpose of considering the bill
Senator Javirs and I are introducing te-
day, and other matters.

At that time, I will move to report this
bill to the Senate. In view of the emer-
gency situation for the MDTA program,
I am hopeful that the Senate can act on
the bill within a short period of time.

Let me make clear that the ranking
minority member of the Labor and Pub-
lic Welfare Committee (Mr. JaviTs) and
I are as committed as ever to finishing
our work on comprehensive manpower
legislation in this session of Congress.
I believe that the overwhelming major-
ity of Members of the Senate are com-
mitted to reorganizing and consolidating
our various manpower programs, in-
cluding the Manpower Development and
Training Act. That should in no way
detract from the notable accomplish-
ments of the Manpower Development
and Training Act over the past 10 years.

Mr. President, I ask unanimous con-
sent to have printed in the Recorp a
table showing the accomplishments of
the MDTA from 1963 to 1970.

There being no objection, the table
was ordered to be printed in the Recorbp,
as follows:

TABLE F-4.—ENROLLMENTS, COMPLETIONS, AND POSTTRAINING EMPLOYMENT FOR INSTITUTIONAL AND ON-THE-JOB TRAINING PROGRAMS UNDER THE MDTA, FISCAL YEARS 1963-70

|in thousands]

Item

Total

Fiscal year—

1967

g
g

otal:
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Institutional training:
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Completions
Posttraining employment
On-the-job training:
Enrollments..........ccoeeee.-.
Completions
Posttraining employment. ... ..o oiiiiaaan

—

onE BB NRE

—— 3
3o Lo
oy WDooW W

H...
SEngn

288 B35
LR eI

NOW O~ O~100
= ERE 223
HWwe 0o MWD
Lo oel B8R
00 WD = ORI et

t Program became operational August 1962,

Note:; Completions do not include dropouts. Posttraining employment includes persons employed at the time of the last followup. (There are 2 followups, with the 2d occurring 6 months after

completion of training.
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By Mr. DOMINICK (for himself,
Mr. BENNETT, Mr. CurTIis, Mr.
Coox, Mr. DoLg, Mr. JOrRDAN of
Idaho, Mr. Scorr, and Mr.
TOWER) :

S. 3056. A bill to amend Public Law
92-178, the “Revenue Act of 1871.” Re-
ferred to the Committee on Finance.

Mr. DOMINICK. Mr, President, on be-
half of myself and Senators BENNETT,
Curtis, Cook, DoLe, Jorvan of Idaho,
Scorr, and Tower—and on behalf of
any other Senators who may like to co-
sponsor this bill—I introduce, for appro-
priate reference, a bill to repeal title VIIL
of the Revenue Act of 1971.

Senators are aware, title VIII estab-
lishes a so-called tax checkoff plan for
financing presidential election cam-
paigns. On returns filed aiter January 1,
1973, an individual taxpayer can specify
that $1 of his tax liability be set aside in
a special account in the presidential cam-
paign fund for the candidates of what-
ever political party he designates. Or, he
can specify that the $1 be set aside in a
nonpartisan general account in the
fund. Moneys will accumulate in the
fund for 4 yeavs preceding each presi-
dential election, and then will be distrib-
uted by formula to party nominees for
postprimary campaign expenses,

Title VIII passed the Senate by a nar-
row margin, 52 to 47. I opposed it then,
and I feel strongly that it should be
repealed now. I oppose, for reasons go-
ing to its merits, the concept of financ-
ing presidential elections with tax reve-
nues, and will state those reasons in a
moment. But first, aside from the mer-
its, I think that to state the background
of this tax checkoff plan is to state the
strongest argument for its immediate re-
peal.

A similar tax checkoff plan for financ-
ing presidential campaigns was adopted
by Congress in 1966 after only cursory
hearings and little debate. It was re-
pealed the following year. It has not been
considered in congressional hearings
since then.

When Senator PasTore held hearings
in March of last year on S. 382, the
Election Reform Act, he rejected the in-
clusion of a public financing system for
presidential elections, saying it was “10
years ahead of its time.” Yet, less than
8 months later, and still without hear-
ings, he proposed such a system as an
amendment to the Revenue Act of 1971.
Why? The answer is clear. The Demo-
cratic Party was going into a presidential
election year with a $9-million debt car-
ried over from the 1968 campaign. In
short, the tax checkoff was a scheme to
shift to the American taxpayers a $9-
million debt incurred by the Democratic
Party in 1968. That this was the primary
motivation is not open to serious ques-
tion.

I do not think anyone can deny that
Lawrence O’Brien, current chairman of
the Democratic National Committee, ini-
tiated the amendment as a solution to
the considerable financial problems fac-
ing the Democratic Party this year. His
strategy, with the concurrence of the
democratic leadership, was to attach it
to the tax bill, which, because of its
crucial importance to the economy,
would be difficult to veto.

CONGRESSIONAL RECORD — SENATE

The tax checkoff plan did pass the
Senate—by a close vote divided along
party lines, As passed by the Senate, it
would have been efiective in time to
raise an estimated $20.4 million for each
of the two major parties, and $6.3 mil-
lion for George Wallace as an Independ-
ent candidate for the Presidency in 1972.
But, after it became apparent that the
President would not succumb to black-
mail when he indicated that he would
indeed veto the tax bill if title VIII re-
mained unchanged, and head counts
showed approval of the conference re-
port to be doubtful in the House, the
conferees agreed to postpone its effective
date until January 1, 1973. It was en-
acted with that and other minor
changes.

So, to summarize, the tax checkoffl
plan was proposed by the chairman of
the Democratic National Committee and
passed by the Democratic-controlled
Senate as an emergency financial meas-
ure for the debt ridden Democratic
Party’s 1972 presidential campaign ef-
fort. The primary motivation for the
plan was removed when its effective date
was postponed until after the 1972 elec-
tion. There were no congressional hear-
ings on the plan, and have been none
since a similar plan was repealed by
Congress in 1967.

Such an unquestionably radical change
should not be made without further
study. To preserve whatever public faith
remains in the integrity and credibility
of the legislative process, title VIII
should be immediately repealed and re-
considered on its merits in full congres-
sional hearings and debate in both
Houses.

I believe the arguments on the merits
against any system of financing presi-
dential elections with tax revenues, and
this plan in particular, far outweigh the
arguments in favor.

A good starting point for a discussion
of the tax checkoff system of financing
presidential elections is to ask the ques-
tions. Who will pay for it, and how much?
The answer to the first is, of course, all
American taxpayers. Since the $1 check-
off comes out of a taxpayer's tax liabil-
ity, the effect is to divert money from
other Federal programs which are
funded with tax revenues. By permitting
a portion of the taxes owed the Govern-
ment every year to be set aside for use
in presidential campaigns, the act would
result in a proportionate reduction in
Government services available to all
American citizens, including the poor.
The only possible way to avoid this, short
of raising taxes, would be through in-
creased deficit spending by the Govern-
ment. I am not sure this is a reasonable
alternative—particularly at a time when
the national debt is about $413 billion,
with a projected deficit of $40 billion in
fiscal 1973, and Congress is considering
massive and expensive new programs to
deal with a variety of complex problems
and needs which become more critical as
our population expands.

The answer to the second question,
based on rough estimates furnished by
the Treasury Department, is that it will
reduce tax revenues by more than $60
million in 1976. Assuming two major par-
ties and one minor party are eligible then
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and the minor party receives roughly the
same percentage of the vote in 1972 that
Wallace received in 1968, each major
party would be entitled under the act to
about $26 million, and the minor party
about $8 million. The $60 million total
figure would increase if additional par-
ties are eligible in 1976, as seems likely
due to incentives the act provides for
new parties. This diversion of tax reve-
nues to political campaigns is in addition
to an even greater new Federal subsidy
under title VII of the Revenue Act of
1971, which permits tax credits or de-
ductions for political contributions to all
candidates. The projected revenue losses
for tax years 1972 through 1976, based
again on rough estimates by the Treasury
Department, total $327 million. That ap-
proach will encourage active involve-
ment in polities, and will result in sub-
stantially increased private contribu-
tions to campaigns at all levels. Why do
we need to go any further? No satisfac-
tory answer to that question can be found
in the debate on title VIIIL.

Proponents of the tax checkoff plan
have argued that it would reduce overall
campaign spending and would free presi-
dential candidates from postelection ob-
ligations to “fat cat” contributors. These
thin arguments are easily penetrated.
Since funds are available under the act
only for postprimary spending, the act
will cause no reduction whatever in
campaign spending through the pri-
maries. It will, in fact, have the opposite
effect. If there is a publicly funded “pot
of gold” awaiting successful primary
candidates, will they not be encouraged
to increase spending in the primaries?
Of course they will. And there is no rea-
son to believe they will be any less de-
pendent on strings-attached contribu-
tions from fat cats. Moreover, it is un-
likely that even the limit on postprimary
spending for party nominees who opt for
public financing will be effective. There
is no way to control the number of “un-
authorized” committees which can spend
up to $1,000 for a candidate. Admittedly,
reductions in campaign spending and in
the disproportionate influence of wealthy
contributors are laudable goals. But this
legislation clearly does not move in that
direction. Senator Scorr saw this for
what it really is, and called a spade a
spade when, during the floor debate, he
commented:

This has even brought back all the Presi-
dential candidates because the click, click,
click and the dong, dong, dong of the cash
register has been heard In every Senatorial
district in America. I do not wonder that
they are here. They are here to vote for a
program without having to demean them-
selves. No longer will they have to lower
themselves to their constituents and say,
“Please support me.” All they have to say is
“Slip this thing through, get us money from
the taxpayers, and we will not have any
trouble at all. We will use the money that
normally comes in to pay our abject deficit
and then we will take the rest and finance

our campaign at the expense of the tax-
payers."”

The tax checkoff plan will result in
undesirable party centralization. The
national committees work to a large ex-
tent through the State and local party
organizations to raise postprimary cam-
paign funds. This requires the parties to
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accommodate a broad range of view-
points and to be attentive to diverse
local interests. Once the national com-
mittees are relieved of the necessity of
raising such funds, they will become
largely independent of the State and
local organizations. As a result, the par-
ties and the candidates will ultimately
be less responsive to local issues and
concerns. Any movement in that direc-
tion should be strongly resisted. The late
Senator Robert Kennedy analyzed this
issue very well when he argued for repeal
of the Presidential Election Campaign
Fund Act of 1966:

But first the Long Act must be repealed.
It places funds where they are relatively less
needed and, more important, it does so by
giving massive amounts of funds in a dan-
gerous and unrestricted way to the national
leadership of the two major political parties,

The Long Act has the potential of chang-
ing our whole political system. Our national
political parties have always been coalitions
of State parties, which in turn are coalitions
of local parties. Our ideal and our working
rule have been that political decisions and
policies will be made from the bottom up,
not from the top down.

Unrestricted public financing of national
political campaigns is a revolutionary over-
turn of prineiples which have served our
Republic for 175 years. The national parties
would be divorced to a large extent from
local control, and given immense power to
reward or punish local candidates. By this
power to decide where to concentrate, and
where to refrain from, presidential campaign
efforts, the national chairman would wield
enormous leverage over the prospects and
policies and, indeed, over the very process of
selection of local candidates all over the
country. The national leadership of the two
parties could thereby dominate State and
local elections all over the country.

Control of local parties by the national
committees, moreover, would lead, perhaps
irrevocably, to natlonal parties rigidly orga-
nized along lines of class and ideology. If the
history of the past century has any lesson
for us, it is that governments based on such
political divisions cannot preserve either
freedom or stability for their people.

Now the Senator from Louisiana has pro-
posed to amend the law so that each party
will have to choose whether it will have its
Presidential campalign expenditures pald out
of public funds or by private contributions.
He did so presumably, to meet the objection
of the Senator from Tennessee

That would be Senator Gore—

. « . and others that the law as enacted last
year would allow the commingling of public
and private funds, and could have the un-
fortunate result of just adding public funds
to an already acquired private treasury. Sen-
ator Long's new proposal, however, in many
ways creates more difficulties. The assump-
tion is that the parties will choose publie
funding. But forcing them to reject all pri-
vate contributions will only insulate them
even further from control by their member-
ship around the country than did last year’s
law. The result will be an even greater de-
parture from the goal of broadening the base
of our political parties than was implicit in
last year's law.

I think we should also be asking our-
selves whether we want the Federal Gov-
ernment to have complete control over
presidential elections, and eventually
congressional elections. I have never sub-
scribed to the philosophy, which seems
to be increasingly popular these days,
that problems are most easily solved
with Federal money. It has been my ex-
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perience that the money does indeed get
spent, but the problems do not get solved.
Even worse, Federal controls follow Fed-
eral dollars. And, Federal control, like
rigor mortis, is difficult to reverse. Pres-
idential election campaigns are one area
of the body politic to which this creeping
cancer has not yet spread, but it is in
grave danger if title VIII of the Revenue
Act is not repealed.

It is no answer to suggest that candi-
dates are not obliged to opt for public
financing. There will be enormous pres-
sures to do so. Public financing for the
general election will free substantial
funds for concentration on the primaries
and other preconvention efforts. A can-
didate who rejected public financing
would be open to accusations that he was
going to the “fat cats,” and would be
controlled by them after the election.
Further, it would be difficult to raise pri-
vate funds for the general election after
“wasting” the opportunity to use public
funds.

The act will subject the candidates and
their parties to the close scrutiny and
supervision of a Federal official—the
Comptroller General. He will have the
power to determine what candidates are
eligible to share in the campaign fund,
how much they are entitled to receive,
and how they can spend it. Instead of
raising money and running campaigns,
the party organizations will spend the
bulk of their time reporting to the
Comptroller General. Do we want politi-
cal candidates to be primarily responsi-
ble to their constituencies or to Federal
bureaucrats?

The opportunities for abuse—particu-
larly in favor of an incumbent Presi-
dent—are obvious. No Government offi-
cial can be invulnerable to outside pres-
sures. It is not difficult to imagine a
Comptroller General deciding that a
splinter party candidate espousing ex-
treme and unpopular views, or whose
candidacy would be detrimental to the
incumbent party, is not eligible for pay-
ments from the campaign fund. Maybe
the present system has imperfections,
but would it not make sense to take time
to analyze some of the problems inherent
in the system replacing it? Congress cer-
tainly did not do that last session.

I think the tax checkoff plan will en-
courage sectional and “spoiler” candi-
dacies, and the formation of splinter
parties. I am not opposed to new parties
for constituencies who feel their views
and interests are not being adequately
represented. But I believe the two-party
system is one of the major strengths of
our form of government, which has been
the most stable in the history of the free
world. One reason for this stability is
that heretofore, in order to raise neces-
sary campaign funds, and to capture
enough electoral votes to win, it has been
necessary for each party to accommodate
a wide variety of interests. To the extent
that funds are available without this
broad accommodation, stability is less-
ened. Since under the act the two major
parties need only get 25 percent of the
vote to qualify for a maximum share of
the campaign fund, there is no real in-
centive to attempt to accommodate the
widest possible range of interests. The
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inevitable result is a narrowing of the
bases of the two major parties.
Conversely, there is no incentive for
sectional, ethnie, and other special con-
stituencies to work with the major par-
ties to insure that their interests are
represented. A sectional candidate such
as George Wallace would be guaranteed
public financing for a campaign in 1976,
merely by polling 5 percent of the vote
in 1972. He received 13 percent in 1968.
The checkoff system almost compels him
to run, rather than work with the major
parties. Likewise, a new party has noth-
ing to lose by fielding a candidate, since
general election expenses will be reim-
bursed out of public funds if he gets 5
percent of the vote. That party's candi-
date will then be guaranteed advance
funds out of the campaign fund in the
following election. This encourages
“spoiler” candidacies aimed, not at win-
ning the election, but at denying an elec-
toral majority to either major party and
throwing the election into the House,
thus presenting the opportunity for high
stakes bargaining on the strength of
their “swing” votes. If we leave title VIII
on the books, we can look forward to a
wide array of new parties, all bristling
with militant little axes to grind: a La-
bor Party, a States’ Rights Party, a Black
Party, a Chicano Party, a Women's Lib~-
eration Party, a Youth Party—you name
it. I do not think the possible conse-
quences require further elaboration. Suf-
fice it to say that the two-party system
will be weakened, and along with it the
stability of our form of government.
The tax checkoff system of financing
presidential elections is of questionable
constitutionality. New York Times col-
umnist, Tom Wicker, described it as
“thick with constitutional question
marks.” The most cobvious question is
how it affects the first amendment rights
of those who desire to contribute more
than $1 to the candidate of their choice.
Should not a citizen have the right to
contribute up to the maximum permitted
by statute, if he is so inclined? Also,
does not the checkoff system ignore the
rights of approximately 10 million young
and elderly who cannot contribute be-
cause they incur no tax liability? The
reason that comes up is that once a pres-
idential candidate determines he is go-
ing to go for public financing, he is pro-
hibited from taking any private con-
tributions. So, the people who would like
to contribute are not allowed to do so.
Another serious constitutional question
is whether the tax checkoff system is an
improper exercise of Congress’ power to
spend tax funds. Article I, section 8, gives
Congress power to spend for several
enumerated purposes, including the
general welfare. The question is wheth-
er an appropriation for the purpose
of financing presidential election cam-
paigns is for the general welfare. The
case law is inconclusive. A 1909 Colorado
law appropriating campaign money di-
rectly to political parties was held uncon-
stitutional by the Colorado Supreme
Court. A similar Massachusetts law was
held unconstitutional by the State su-
preme court because it was not spending
for a public purpose. The U.S. Supreme
Court has never dealt with this guestion.
But assuming title VIIT were effective in
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time for this year's election, so that its
immediate effect would be to transfer, as
its proponents intended, $9 million in
Democratic Party debts to the American
taxpayers, I think I know what the
Court’s answer would be.

A good argument can also be made that
the tax checkoff, by permitting tax pay-
ers to earmark tax funds for use in po-
litical campaigns, is an unconstitutional
delegation of Congress exclusive power to
spend. Again, the case law is not clear,
but aside from the strict constitutional
aspect, it is clear that it sets a dangerous
precedent. If taxpayers are here allowed
to earmark a portion of their tax liability
for use in political campaigns, why
should not they be able to earmark for
other uses in the future? Where will it
end? Senator Gore voiced this concern
when arguing for repeal of the 1966 tax
checkoff act:

This unique procedure is one which has
never been followed before. True, Congress
has in the past levied taxes, and then provid-
ed that the revenue from that tax or a portion
of it would be earmarked for a speclal pur-
pose. Today, for example, revenue from cer-
tain highway-user taxes is earmarked for
highway construction. But it 1s Congress that
earmarks the revenue or a portion thereof. So
far as I can ascertain the law passed last year,
which I now seek to repeal, is the first time
the Congress has ever undertaken to author-
ize the individual taxpayer to decide on a
year-to-year basis the purpose for which a
portion of the money he pays in taxes shall
be used. If it is a sound practice for the tax-
payer to say for what It shall be used, it
would be equally sound for him to say for
what it shall not be used; and to the extent
that a taxpayer directs that tax funds shall be
used for a particular purpose, he automati-
cally thereby says It shall not be used for
other purposes. . . .

If we start down the road of allowing each
individual taxpayer to decide for what pur-
pose his tax funds may or may not be spent,
we may well find that Congress has abdicated
its constitutional responsibility of making
appropriation of public funds. If a taxpayer
has that right, if it 18 constitutional and If
this precedent should be followed, perhaps
there are taxpayers who would like an oppor-
tunity to decide whether thelr tax money
shall be spent or not be spent for the war In
Vietnam, or & war on poverty, or education,
or publie works projects, or agriculture pro-
grams, or urban redevelopment, or support
for agricultural commodities, such as milk.
Where do we stop with this process? Is this a
wise precedent? We have made a mistake, Mr.
President. Let us erase that mistake, and the
quicker the better.

Well, Congress did erase its mistake in
1967, but incredibly, repeated it last year.
I hope this mistake, too, will be erased.

Finally, Mr. President, if the tax
checkoff is thick with constitutional
questions, it is even thicker with admin-
istrative problems, many of which seem
to me to be insoluble. What happens
when a taxpayer designates a $1 con-
tribution to a candidate who later turns
out to be ineligible for public finanecing?
This is bound to happen on lot of re-
turns. That money has to go back into
the Treasury. In the meantime, the tax-
payer withholds a private contribution to
his candidate, thinking he has already
contributed. Also, why are not minor par-
ties represented on the Presidential Elec-
tion Campaign Fund Advisory Board,
which assists the Comptroller General
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in enforeing the act? The composition
of the Board, under the act, is four
members from each party and three
members from the general public. The
act encourages new and minor parties
to utilize the checkofl system of financ-
ing, yet gives them no voice in seeing
that it is administered properly.

Then, there is the additional time and
expense of auditing an estimated 75 to
80 million returns every year to deter-
mine the total number of checkoffs. Un-
der existing IRS procedure, only about
10 percent of the returns are audited.
But, under the tax checkoff, each return
would have to be audited, including those
indicating no tax liability. I am advised
that total figures would not be available
from IRS until June of each year.

This presents another problem. The
first convention is in early July, after
which the nominee must make an im-
mediate decision whether to opt for pub-
lic financing or depend on private con-
tributions. He would not know until June
how much money will be available to
him from the campaign fund. If he de-
cides such funds are inadequate, he will
not have sufficient time to raise private
contributions. Fund raising takes con-
siderable time, and I do not think a pres-
idential candidate can wait until June to
start raising funds for the general elec-
tion campaign.

In order to protect themselves all
candidates will go full steam ahead with
private fundraising from the outset. If
a candidate opts for public financing,
the act limits the total amount he can
spend in the general election. If his share
of the campaign fund is less, he can re-
tain private contributions necessary to
bring his total finances up to that limit.
The act requires that all other private
contributions be returned. On the other
hand, if he spends more than the maxi-
mum entitlement during the general
election, he is required to repay it to the
Treasury after the election. The same is
true of expenses incurred for purposes
not authorized under the act. This sounds
fine on paper, but I think the repayment
provisions of the act will be unenforce-
able in practice. The stakes are high in a
presidential election. The practical effect
of this act will be merely to heap public
tax funds on top of campaign funds
gathered from private sources. Rather
than reducing campaign expenditures
and the influence of private contributors,
it will increase both.

Moreover, what good will it do to re-
quire a President to repay funds he used
to get elected? Is this not closing the
barn door after the horse is out? Worse
than the futility of this is the fact that
postelection complaints regarding illegal
contributions and expenditures can only
serve to jeopardize the stability of the
Government. The whole thing seems to
me to be an expensive and almost dis-
honest hoax on the American public.

Mr. President, I would summarize by
suggesting that title VIII of the Revenue
Act of 1971—the so-called presidential
tax checkoff plan—should be repealed for
several basic reasons. First, it was initi-
ated for a purpose which can no longer
be achieved—to bail the Demoecratic
Party out of its financial problems going

January 21, 1972

into the 1972 elections by transferring
$9 million in debts to the American tax~
payers, Second, because its proponents
were motivated by the foregoing purely
political reasons, it was enacted without
adequate consideration of the arguments
on its merits. Third, it is indefensible on
its merits. It would not do what its pro-
ponents say it will, and will have conse-
quences damaging to our political sys-
tem and the stability of our Government.
While title VIII is the result of a strictly
partisan effort, its adverse effects will be
felt by all of us. I hope, therefore, that
with an objective bipartisan effort, it will
be repealed.

I ask unanimous consent to insert in
the Recorp at this time several articles
from the Washington Post, New York
Times, and the Pueblo, Colorado Chief-
tan, which are related to this issue.

The two articles by Don Oberdorfer of
the Washington Post are excellent, and
I think furnish an accurate picture of
the background of the tax checkoff legis-
lation to which I referred in my floor
statement last Friday.

The Associated Press article in the
January 21 issue of the Washington Post
shows the almost amusing resourceful-
ness of the Democratic Party in looking
for ways to get out from under its $9.3
million debt from the 1968 campaign.
After Congress rejected its attempt to
shift this debt to the American taxpayers
prior to the 1972 elections, the Demo-
crats are now running full-page fund
raising ads in 10 major cities, and are
trying to get permission from AT, & T.
to include campaign solicitations in tele-
phone bills. Since $1.5 million of the
1968 debt is owed to A.T. & T., the com-
pany has obvious incentive to go along
with it.

There being no objection, the articles
were ordered to be printed in the Recorp
as follows:

[From the Washington Post, Jan. 21, 1972]
DemocraTs To LAUNCH FPUNDRAISING 1N 10
CrriEs

A full-page ad declaring “the Democratic
party is just about broke” and appealing for
funds to "help assure you of a cholce of
candidates in 1972" will greet newspaper
readers in about 10 cities in early February.

The ads are the first step In a double-bar-
reled fund-ralsing campalgn being mapped
by Democratic party leaders to start paying
off their $0.3 million 1968 debt and begin
building a fund to finance the 1972 race.

The gecond step: Fund-raising appeals for
“the party of your cholce” to be sent with
telephone and other bills, provided those
businesses go along.

The new campaign, unvelled by treasurer
Robert 8. Strauss of the Democratic Natlon-
al Committee, is the party’s answer to con-
gressional rejection of the plan to glve each
major party $20.8 million through a §1-per-
taxpayer checkoff on Income tax returns,

The newspaper ads, planned for New York,

Los Angeles, St. Louls, Washington, Loulsville
and some smaller citles, will cost about

$45,000. Strauss hopes they'll at least recover
the cost and provide a lst of contributors
who can be reached again in the fall.

As for the plan to put bipartisan fund-
raising appeals into the envelopes in which
Americans recelve phone or creditcard bills,
Strauss sald he discussed it with representa-
tives of American Telephone & Telegraph
Co. and a major oil company.

“They haven't sald no yet,” he sald.

Strauss said that since he became party
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treasurer in March, 1970, the national com-
mittee has pald all its regular bills. But it
still has to contend with the 1968 debt and
the stockpiling of funds for the 1970 cam-
paign.

One of the major items in the debt is near-
ly $1.56 million owed AT&T and its sub-
sidiaries for phone service.

[From the Washington Post, Dec. 14, 1971]

CHECEMATING THE CHECEOFF—NIXON's Di-
LEMMA BEcoMES DEMOCRATS' DEFEAT

(By Don Oberdorfer)

On Nov. 23, the day after the Senate passed
the Democratic-sponsored amendment to fi-
nance presidential election campalgns with
public funds, Democratic National Chairman
Lawrence F, O'Brien telephoned Rep. Wilbur
Mills, the key figure in decliding the fate of
the measure in the House of Representa-
tives. "Well, Wilbur, here we are,” sald
O'Brien. “How do you feel about the pros-
pects?”

Mills replied that he was totally commit-
ted to the approval of the $1 per tax return
checkoff plan to furnish up to $20.4 million
for major party presidentlal nominees, and
predicted that a Senate-House conference
committee would approve the plan as an
amendment to President Nixon's tax cut bill.
Once attached to the agreed Senate-House
version of the tax bill, it could only be dis-
lodged by & majority vote of the House mem-
bership under difficult conditions.

A commitment and prediction by Wilbur
Mills counts for a great deal in such matters.
As chairman of the House Ways and Means
Committee, he would lead the House dele-
gation to the Senate-House conference com-
mittee. On tax questions, he is the most pow-
erful figure in the Congress.

Just about the time of the O'Brien-Mills
conversation, President Nixon was having
breakfast in the family quarters of the
White House with his Senate GOP leaders,
Hugh Scott and Robert Griffin, to discuss
strategy and tactics for the continuing fight
against the checkoff plan.

Beott strongly urged the President to an-
nounce a firm declision to veto the tax cut
bill If the Democrats insisted on the check-
off amendment. If this were done, the sena-
tor was convinced, public opinion and busi-
ness pressures would force the Democrats to
back down.

Mr. Nixon was In an agonizing dilemma. He
was adamantly opposed to the checkoff but
he kept asking his advisers, “What about my
tax bill?" He authorized Scott to say that he
was “seriously considering” a veto, but made
no firm deeclsion. Presidentlial Press Secretary
Ronald Ziegler, reflecting the official caution,
told reporters, “I'm not golng to predict what
the President would do with a plece of legis-
lation still in the legislative process.”

In a strategy meeting in the nearly-desert-
ed Capitol the following day (Nov. 24, the
day before Thanksgiving), Rep. Willlam
Springer of Ilinols succinctly captured the
intensity of GOP fears about the checkoff.
“The Democrats feel they could beat Nixon
with this $20 million from the Treasury and
they might be right,” Springer told assem-
bled White House aldes and House Republi-
can leaders. "“This issue will declde the 1972
election. After all, (Hubert) Humphrey al-
most turned it around with only $2 million in
television commercials during the last 10
days of the 1968 campalgn.”

CONCERN OVER HIGH COST

Even so, some of the GOP leaders were
deeply concerned about the high cost of a
veto. John Byrnes, the senior Republican in
the Ways and Means Committee and a mem-
ber of the Senate-House tax bill conference,
suggested that the President sign the bill
when it reached his desk but refuse to im-
plement the checkoff provision on constitu-
tlonal or other legal grounds. White House
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and Justice Department officials were inves-
tigating this idea but it, too, held substantial
risks. A court test might go against the Presi-
dent. In any case, he would seem to be defy-
ing a law for his own political gain.

After the meeting at the Capitol, Presi-
dential assistants John Ehrlichman and
Clark MacGregor returned to the White
House to brief Mr, Nixon before his departure
for San Clemente, Calif., for the Thanks-
giving weekend. Included in the dlscussion
was a recommendation from William Tim-
mons, the deputy to MacGregor for congres-
sional relations. Timmons recommended that
the President summon Wilbur Mills and John
Byrnes to the White House at 11 a.m, the
following Monday (Nov. 28) along with their
counterparts from the Senate, Russell Long
and Wallace Bennett. There would be no pub-
licity and no presidential aldes present ex-
cept for Treasury Secretary John Connally.
The purpose of the meeting would be to an-
nounce to the Democrats in convineing fash-
fon that the tax bill would definitely be ve-
toed if the campalgn checkoff provision
should survive.

ANOTHER HUDDLE SET

Over the week end in California, Mr. Nixon
decided against such a personal confrontation
with Mills and Long, on the grounds that it
might be resented, But as Air Force One
roared back toward Washington Sunday
night, the President summoned Ehrlichman,
MacGregor and Timmons—and Attorney
General John Mitchell—to a Monday morn-
ing meeting at the White House. It would be
among the most crucial conferences in four
days of intense maneuvering which followed.

Monday

Riding to work in their staff llmousines
early that morning of Nov. 20, White House
aides were dismayed to read two political
columns side-by-side on the opposite edi-
torial page of the Washington Post. Rowland
Evans and Robert Novak were saying the
President might shrink from a veto of the
tax bill because of the economlic conse-
quences, but seek to nullify the checkoff by
administrative action. And Joseph Alsop de-
clared Mr. Nixon was being told that the
checkoff could actually help him In 1972—by
financing George Wallace and siphoning votes
from the Democrats. Evans and Novak and
Alsop are established oracles often used by
high officials to transmit signals to political
Washington. The doubts raised In those
Monday morning columns would make it dif-
ficult to convince the Democrats that Mr.
Nixon’s veto threat was real.

At 8:30 a.m. Mr. Nixon met with Mitchell,
Ehrichman, MacGregor and Timmons,

Mr, Nixon seemed to have made up his
mind to make the big veto gamble but he
kept going over and over the consequences,
cireling the question and coming back again.

At one point he remarked that there really
was a serious problem with campalgn finance
in this country, and observed that other dem-
ocratic countries had state-owned television
networks which supplied free time to bring
national eandidates before the publie.

Perhaps one way to solve the problem with-
out resort to the checkoff, he mused, was to
require the American networks to supply time
for candidates. (A simlilar recommendation
had been made by a Twentleth Century Fund
study several years ago. The study commis-
slon, headed by former FCC Chalrman New-
ton Minow, called its proposal “voters’ time.")

After 2 hours and 20 minutes of discussion,
the President decided he would go all the
way. He would definitely veto the tax bill if
the checkoff plan should be a part of it In
its present form. For maximum effect on Con-
gress, he directed MacGregor to announce the
decislon right away. Working with chief
Presidential writer Ray Price, MacGregor
drew up a statement, cleared it with Mr,
Nixon and made the announcement in the
White House press room.
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On Capitol Hill Wilbur Mills was prepar-
ing for the first meeting of the Senate-House
conference committee that day, and he was
becoming concerned about the situation in
the House as & whole. Rep. Joe Waggonner of
Plain Dealing, La., a conservative Democrat
who often works with Republicans on major
issues, had begun lobbylng Dixie Democrats
to oppose the checkoff plan.

Faced with the possibility that Republi-
cans and Southern Democrats might unite to
defeat the checkoff plan on the House floor—
even if it were approved by the conference
committee—Mills telephoned Waggonner and
asked him to deslst. Waggonner refused. He
told Mills the checkoff was a bad idea, and
predicted that the House would repudlate
Mills if he trled to push it.

Tuesday

On direct instructions of the President,
White House operatives had been alerting
business and financial leaders to the danger
that the tax bill would be delayed or even
killed as a result of the confrontation over
the checkoff. The business world was asked
to mount a campalgn to convince Congress
to back down on the presidential financing
plan and thus avert a veto.

Former Republican National Chalrman and
Postmaster General Arthur E. Summerfield,
now an automobile dealer in Flint, Mich.,
was & key man In contacts with the automo-
bile Industry. A program was underway to
have major auto dealers inform recent auto-
moblle buyers that the Democrats’ political
funds plan might kill the $200 per car tax
rebate contained in the tax bill.

Tuesday morning, Summerfleld was In
Washington putting his case to Wilbur Mills
and to Rep. Martha Griffiths of Detroit, &
Democratic member of the Senate-House
conference committee. It Is also rumored that
the heads of the major automobile companies
telephoned Mills direct (he denles this); Mrs.
QGriffiths was visited by officlals of General
Motors and Ford.

After his Capltol conferences, Summer-
fleld came to the White House to see Mac-
Gregor, and the conversation turned to the
idea of mandating the television Industry
to provide free time for the national candi-
dates,

With MacGregors help, Summerfleld drew
up a memo headed “A Possible Compromise”
(MacGregor changed this to “A Possible Al-
ternative’) suggesting that the major presi-
dential candidates be given $8.4 million each
in free broadcast time and George Wallace &
smaller amount in keeping with his 1968
vote. Summerfield took it Immediately to
Mills, The Democratic chalrman took it out
of his pocket just before the meeting of the
conference committee that day and as-
tounded his senior GOP colleague, John
Brynes, by announcing it was a White House
approved plan,

Late Tuesday afternoon MacGregor went
to the Capiltol to meet House GOP leader
Ford, Byrnes and other Republicans on the
conference committee. The lawmakers were
anxious to find a counter-offer to avert the
collision between the President and the
Democrats, feeling that Mr, Nlxon would be
hurt in the process, but they objected that
the television Industry should not be ex-
pected to supply free time. They felt the TV
lobby, one of the most powerful in the Na-
tlon, would surely stymie such a proposal.

Byrnes suggested that if television time
for presidential candidates was a good idea,
it should be pald for with public funds.
Byrnes had worked with Mills for many
years, and he sensed that his Democratic
colleague was beginning to back away from
the checkoff and search for an alternative,

MacGregor took the Byrnes idea to the
oval office. The President indicated he would
approve the plan as a last resort alternative
to the checkoff,

Larry O'Brien was preparing to leave his
office at the Watergate about 8 p.m. when
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the telephone rang. It was Mills, and he sald
the checkoff might be in trouble on the
House floor. The congressman then reported
that the Republicans were offering an al-
ternative—an authorization of 8.4 million
per major party to finance broadcast time in
1972. O'Brien scoffed, At that point he was
convinced the $20.4 million checkoff would
be approved.
Wednesday

First thing in the morning, Mills met in
his office with Andrew Biemlller, the AFL—
CIO lobbylst and O'Brien. Nothing was
sald about the Republican proposal for fed-
eral purchase of time. Mills seemed opti-
mistic about the chances of the checkoff
plan.

At Mills' request, Biemiller called his 15
top labor lobbyists to a meeting to begin a
full head count for House support for the
checkoff. Mills earlier had asked House Dem-
ocratic Whip Thomas O'Neill to begin a
separate whip check of members' positions.
After the count was well along, Mills passed
along the word to call it off; he asserted that
Joe Waggonner had lined up 80 Democratic
votes against the checkoff, far more than
enough to kill it, Then another reversal:
Mills asked the whips to begin counting
once more.

House Republicans had completed a head
count of their own members on the check-
off, and found only two likely defectors. Al-
lowing for absentees and these two losses,
the Republicans calculated they could count
on 162 votes against the plan in a House
floor test. Joe Waggonner, who had been con-
ferring several times per day with GOP lead-
ers, reported he had lined up 35 to 46 Demo-
cratic votes (Far fewer than Mills had
claimed). The Republican-Southern Demo-
cratic coalition would need about 205 votes
* * * the total attendance were particu-
larly heavy. Clearly, from the Republican
count, the contest would be very, very close.

The Democratic whips found the same
thing. By Wednesday night they had counted
about 110 sure votes for the checkoff and
nearly 30 Democratic defectors.

It was clear that an all-out lobbylng ef-
fort by Speaker Albert, Chalrman Mills, la-
bor and party officlals would be needed to
win—and even then it would be touch and
Bo.

Mills was still publicly predicting victory
for the checkoff in the conference commit-
tee, and the White House had reason to be-
lieve that he was still not convinced Mr.
Nixon would cast a veto of the tax bill. In
the White House view, it became urgent to
convince him that the President was not
bluffing.

Evans and Novak, who had reported Mon-
day that the President might not veto the
bill, were fed an inside version of the Monday
morning meeting. Press Secretary Ziegler de-
clared for the third day in a row that the
President would certalnly veto the tax bill
should the checkoff survive.

The best way to convince Mills, preslden-
tial aldes decided, was to send him messages
through trusted assoclates. The White House
contacted several Mills Intimates of long
standing. The message: Mr, Nixon is abso-
lutely serious. He is ready to cast a veto,
and blame the Democrats for playing poli-
tics with the economy.

Thursday

Ben. John Pastore, the man who led the
checkoff forces In the Senate, rose early
at his home in suburban Kensington and read
The Washington Post as an alde drove him
to the Capitol. On page one Senate corre-
spondent Spencer Rich reported the latest
White House declaration that the President
would cast his veto, and set forth the llkely
scenario: the Democrats will insist that Mr.
Nixon vetoed the tax bill out of a greater
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concern for his 1972 campalgn than for the
economy; the White House will respond that
the Democrats were the ones playing politics
with the economy. Inside the paper, Evans
and Novak reported the Monday meeting at
the White House, and the conclusion that a
veto was coming.

Pastore was very much disturbed. He had
led the battle and belleved in it but now, he
recalled later, “it was a moment of conseci-
ence-searching.” If Mr. Nixon did get to the
tax bill, the Democrats could not override his
action. The checkoff would die anyway, and
the country would be left with a political
controversy instead of a tax bill.

Whoever was right and whoever was wrong
about campaign financing, the country would
blame both sets of politicians. The citizenry,
the business leaders, the auto buyers, the
people unemployed and walting for the econ-
omy to revive, would condemn both sides.

The Rhode Island senator went to Senate
Democratic Leader Mike Mansfield and ex-
pressed his misgivings. With Mansfield sitting
by, he telephoned Wilbur Mills. The House
leader was in his office preparing for the
showdown meeting of the Senate-House con-
ference committee.

“How does it look?” asked Pastore. Mills
replied that certain changes would have to
be made In the plan, evidently referring to
a court test and appropriations requirements
he had been prepared to add.

TOUCH AND GO OUTLOOK

“What are the chances in the House?”
the senator asked. Mills sald House floor ap-
proval of the plan was doubtful. It would be
touch and go. He was not certain he could
hold it.

“Do you think the President is serlous
about a veto?"” asked Pastore. Mills was now
convinced he was.

Pastore expressed his misgivings about
what would happen, and quickly established
that Mills had strong misglvings, too. Pas-
tore and Mills discussed action to preserve
the principle of the checkoff but to delay
ite application until after the 1972 election.

It appeared likely that the Republicans
would agree to this and thus avert a veto
and the resulting head-on collision. Pastore
told Mills that if postponing the checkoff
until 1973 was necessary to preserve the
concept, the House leader would not have
his eriticism but his support. Mills seemed
very relieved.

Mansfleld and Pastore quickly convened
a meeting of SBenate Democratic elders, and
Pastore reported that Mills did not have
the votes to sustain the plan in the House.
The zenators agreed, with hardly & murmur,
to approve the postponement until 1973.

Mills said later, in explanation of his
change in plans, that “I didn’'t have the
votes"” to pass the checkoff as originally con-
celved. This is a matter of judgment which
nobody can prove or disprove. Neither the
labor head count nor the Democratic whip
check in the House was ever completed.
Asked why he didn’t fight 1t out even if he
lacked the votes to win, Mills replied, “I
don't do that.” Part of his power stems from
his reputation for rarely losing a major test
on the floor of the House.

Larry O'Brien, who had not been consulted
up to this point, learned through an aide
that the conference committee was about
to abandon the checkoff so far as the 1872
campaign was concerned. Alarmed and dis-
mayed, he and his aldes began a series of
11th-hour calls. Hubert Humphrey and Ed-
mund Muskie were asked to contact Mills to
stiffen his resolve. Labor was asked to have
George Meany call Mills. But it was too late.
The Senate-House committee was in session.
With Senate Demoeratic approval—and to
the astonishment of the Republicans—Mills
amended the checkofl plan to take effect be-
ginning 1973.

Clark MacGregor was having lunch in his
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office when Under Secretary of the Treasury
Charles Walker called to report the surprise
action of the conference committee. Walker
had to know within filve minutes whether
the President would accept the modified
checkoff, effective 1973.

Mr. Nixon was dictating to hils secretary,
Rose Mary Woods, in the Oval Office, when
MacGregor walked In with the news. The
President expressed surprise and asked what
happened to the television financing plan;
MacGregor replied the Democrats had turned
it down.

MacGregor sald the $1 tax return checkoff
was still in the bill but—as in the 1966 bat-
tle—it was doubtful that it would ever take
effect.

DECIDES TO SIGN

“They've killed the monster,” he said. The
President quickly interjected, “And they
ought to have the decency to bury it." None-
theless, Mr. Nixon said he would sign the bill
with the postponed checkoff, though he
would object to the provision in his signing
statement and seek to block its future im-
plementation. (Mr, Nixon signed the tax bill
last Friday, Dec. 10, with a blast at the check-
off provision).

Declining the company of friends and aldes,
O'Brien went home alone that night and sat
for a long time alone in his apartment. He
thought of the appalling prospect of his debt-
ridden party facing President Nixon's heavily-
financed campaign in 1972, and of the system
under which vast sums ot money are an es-
sential element in the election of a President.

O’'Brien was dumbfounded by the sudden
turnaround and dismayed that a public fi-
nancing plan had come so far over s0 many
months, only to be jettisoned in the end.

Pastore, on the other hand, was not de-
pressed but proud that Congress had again
approved the principle of the checkoff. De-
spite the vast public importance and sup-
posed public interest in the lssue, he had re-
ceived only seven letters about it during the
17 days of the battie. One of them, an anony-
mous note approving the plan, contained a
$1 bill to start the presidential election fund.

Pastore didn’t know what to do with the
dollar, since there was no return address, Fi-
nally he decided he would send it to John
Connally to be held in the treasury for the
presidential campaign financing plan if it
ever should become effective. It was a small
thing, and he hoped Connally wouldn't think
he was being facetious—§1 to start a $204
million per party campalgn fund to elect a
President who superintends a $100-blllion
federal budget and a $1-trillion American
economy.

[From the New York Times, Nov. 21, 1971]
THE CHECKOFF SCHEME
(By Tom Wicker)

Clever, those Democrats In the Senate.
Tying their campalgn subsidy plan to Presi-
dent Nixon’s tax reduction bill makes it
about as veto-proof as anything can be. Un-
fortunately, the subsidy plan itself is not
much better than it was five years ago, when
another Democratic Senate rejected it.

It is true enough that the Democrats, al-
though they are the majority party, are out
of pocket—in debt from 1968, facing a serles
of expensive primary campalgns before they
can even get at Mr, Nixon, and wary in the
knowledge that even now the Republicans
are putting together thelr usual fat cam-
paign bankroll,

It may also be true—although not
proven—that the costs of American political
campalgns are 50 high, and will get so much
higher, that some form of Federal subsidy
has to be devised to relieve parties and can-
didates of overreliance on big contributors.
The Democrats’ $1 checkoff plan neverthe-
legs is & dublous solution either to the par-
ty's immediate poverty or to the long-range
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problem. The plan appears to be no better
considered and as full of loopholes and ques-
tions in its resurrected state as 1t was when
Russell Long of Louislana first dashed it off,
more or less on the back of an envelope in
19686.

Aside from weightier considerations, the
plan might not even solve the Democrats’
most immediate problem, which is the forth-
coming series of primaries, It may be argued
that a $20.4-million Federal subsidy for the
general election campaign would free Demo-
cratic money for the primaries; but it is not
necessarily true that those who would give to
a convention nominee will support primary
candidates instead, and the psychological
effect of the subsidy might be to dry up
rather than to stimulate specific kinds of
contributions.

The checkoff plan is thick with constitu-
tional question marks. What does it do to the
First Amendment rights of a citlzen who
wants to express his or her Presidentlal views
in more substantial ways than diverting $1
of income tax? Depending on exactly how the
money in the over-all campaign fund is di-
vided among the partlies, there might also be
a gquestion whether some citizens were being
made to contribute involuntarily to a party
or candidate they did not support. And if
private money spent for a Presidential nomi-
nee without his consent is to be charged
against his Federal subsidy, the result will
be either sharp and probably unenforceable
limits on those who want to engage in inde-
pendent political activity, or—more likely—
chaos.

The checkoff would work great change In
the party system. Obviously, with its greater
benefits to the major parties, It would tend
to perpetuate them as major parties; minor
parties would be put at severe and unwar-
ranted disadvantage. Where is it written and
on what tablets of stone that Democrats and
Republicans are ordained from on high and
endowed with special privilege?

The parties themselves might be altered
{rretrievably, If every Presidential nominee is
to be handed, the day after his nomination,
a fat Federal check to finance his campaign,
the party's national committee and various
state affiliates will be downgraded and de-
prived of their major function, Party control
will be centralized in the candidate who will
have the cash; the net effect of that on party
policies on state and local political activity,
on cltizen political participation is not en-
tirely foreseeable but appears ominous.

Beslides, although there is a real and pres-
ent danger of & perniclous influence on
politics from some big givers, 1t is neverthe-
less true that some other big glvers have a
beneficial effect on politics. Won’t total
Federal financing of a Presidential candidate
tend to make him less not more, responsive
to the public will and to the play of interests
and politlical forces in soclety? Do we really
want to make Presidents and the men who
compete for the office even more powerful
and Independent than they are now?

It is true that the plan—Iinsofar as it Is
settled—glves candidates the option of re-
jecting the subsidy and financing their cam-
palgns In the old way. That cholce may be
more theoretical than real; a candidate who
had rejected a $20-million Federal handout
might appear noble, but would surely have a
hard time explaining why he needed private
contributions to say for his nobility.

In a thoughtful article in the fall 1871,
issue of The Public Interest, Vic Fingerhut
makes another applicable point. Private con-
tributions to political parties, particularly
those made by individuals, he argues, are one
of the most effective means of citizen com-
petition with the vast power of large inter-
ests to make their cases, elther by advertising
or by politically influence. If the citizen can
no longer help pay for Presidentlal campalgns
directly, by that much he loses some of his
ability to influence public policy.
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As Mr PFingerhut put it, “No similar re-
strictions will be placed, for example, on
major oil companies, which will remain free
to saturate television with commercials per-
suading the public of the necessity for a
pipeline development project.”

PoriTicAL POKER WITH A $1 BILL—CHECKOFF
BATTLE FOUGHT FOR HIGHEST STAKES

(By Don Oberdorfer)

It was after 8 p.m. on Nov. 15 and the end
of a long and busy day in the U.S. Senate.
Eleven votes had been taken that day on
amendments to President Nixon's highest
priority legislation—the tax cut bill—and the
chamber was deserted except for a handful
of senators, some clerks and two or three
newsmen preparing to go home.

Democratic whip (or assistant floor leader),
Robert Byrd of West Virginia, standing near
the front of the chamber and holding a sheaf
of papers in his hand, called for unanimous
consent to limit Senate debate In the days
ahead on five additional tax amendments.
The last of the five was dscribed only as “an
amendment which may be identified as the
tax deduction for political contributions
amendment, to be offered by Mr. (Alan)
Cranston (of Callfornia) for himself and
others, or by others.”

Sen. Robert Griffin, Byrd’s counterpart on
the other side of the alsle, was charged with
protecting the interests of Republicans after
the rest had gone home or off to dinner. Grif-
fin had heard nothing of such a "political
contributions amendment,” but some in-
stinet told him to be cautious. Before agree-
ing to the debate limitation of six hours on
the Cranston plan, he made certain that any
change in it which might be proposed would
be entitled to an additional hour of con-
sideration—thus giving Republicans time to
stall should the need arise.

This brief transaction seemed utterly rou-
tine but it was not. In fact, the “Cranston"
amendment turned out to be the 81 tax
checkoff plan to allot up to $20.4 million in
public funds to each mafor party’'s presi-
dential candidate, a drive conceived in
lengthy worivate conferences over many
months by the Democratic leaders of Con-
gress.

The Byrd-Griffin agreement on limiting de-
bate was the curtain raiser on 17 days of in-
tense maneuvering involving the most pow-
erful politicians in both parties, pitting Pres-
ident Nixon and his supporters against the
Democrats who would supplant him in the
White House, pitting titans of labor against
titans of industry.

This “poker' game was played for the very
highest stakes: The 1972 presidential elec-
tion, the fate of the nation’s economy, the
future of the financial underpinnings of the
American political system. Before the battle
ended—in defeat for the Democrats—Presi-
dent Nixon had mobilized members of his
Cabinet as lobbyists for his cause, agents of
Attorney General John N. Mitchell and Dem-
ocratic Party Chairman Lawrence F. O'Brien
had moved into competing offices in the Cap-
itol, and the Republicans offered, in vain, to
finance $19 milllon worth of political broad-
cast time with general funds of the TS
Treasury in 1972,

Bits and pleces of this drama have come to
light plece meal, and some others are still
disputed or obscure. But most of the story
can now be obtained from the infighters and
outriders in the opposing camps. Seen in the
round—from both sides of the battle lines—
the history of maneuver and countermove
in the tax checkoff battle is an extraordinary
case study in big time polities, circa 1971.

It 1s also a damning chapter in the con-
tinuing inability of the American political
system to deal effectively with its Achilles’
heel—the insistent need for ever-larger sums
gf money to finance campalgns for high of-

ce.
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Back in 1966, Sen. Russell Long (D-La.)
conceived and put through Congress a plan
to finance presidential campalgns by a tax
checkoff plan. Each taxpayer would be able
to say on his annual return whether he
wished #1 of his tax to go for this purpose.
In election years, the Long plan would have
provided $30 million or more to the Presi-
dential war chests of the major parties, thus
freeing the candidates from the rigors of
fund ralsing.

The Long plan was signed into law by
President Johnson, but before it could take
effect its Implementation was blocked by
another act of Congress. The antl-checkoff
drive led by Sen. Robert Eennedy (D-N.Y.),
who feared that public financing would give
too much power to the incumbent President.

In the spring of 1871, Sen. Long had a visit
from Andrew Biemiller, chief Capitol lobby-
ist of the AFI-CIO, who suggested that the
checkoff proposal be resurrected. With the
Democratic Party still $8 million in debt from
1968 and facing a well-heeled Republican
President in 1972, the urgency of some new
financing mechanism was clear,

Long's first step was to confer with Sen.
Edward M. Eennedy, the last of the famous
brothers, and to obtain his approval on a
revised version of the checkoff,

Next, Long took his proposal to Senate
and House Democratic leaders, who agreed to
add it to a comprehensive package of cam-
paign reforms pending on Capltol Hill. One
of those who was party to this agreement,
in a June 29 meeting in Speaker Carl Al-
bert’s office, was Chalrman Wilbur Mills of
the tax-writing House Ways and Means Com-
mittee.

In a July 19 meeting, senlor Democrats
agreed to separate the controversial check-
off plan from the other reform proposals
(many of which had bipartisan support).
Wilbur Mills suggested that checkoff be
passed later as an amendment to the Nixon
welfare reform bill “or a similarly significant
measure” which the President would find it
hard to veto.

Meanwhile, Democratic National Chairman
O'Brien convened a dinner meeting July 14
with his party’'s leading presidential contend-
ers and Congressional leaders. Late In the
meeting, O'Brien suggested the checkoff as
the solutlon to the growing problem of
presidential campaign finance and speclfic-
ally, the extreme financial disadvantage fac-
ing the Democrats in 1972.

His checkoff suggestion was immediately
endorsed by Senate Democratic Leader Mike
Mansfield and Speaker Albert, and all the
Democratic Presidential contenders present
agreed Mills, who was present for part of the
meeting, had left by this point.

After President Nixon proposed a tax cut
to spur the economy as part of his Aug. 15
New Economic Program, Democrats selected
the Nixon tax bill as the vehicle for the
checkoff amendment to be added in the
Senate. Only a handful of leaders, including
Mansfield, Albert, Mills, and Long were privy
to this strategy.

But after Russell Long spoke enthusiasti-
cally about it at a luncheon meeting of
Senate Democrats on Nov. 10, the word was
out, Three days later, news of the checkoff
strategy broke into print on page one of both
The Washington Post and The New York
Times.

Throughout this gestation period of nearly
six months the Senate Republican leaders
and the political chiefs in the White House
were unaware of the coming birth of the
checkoff plan. Even the disclosures in the
newspapers of November 13 somehow failed
to awaken the GOP.

Late on Monday, Nov. 15, Griffin agreed to
the debate Ilimitation on the unseen and
unexplained political amendment—without
realizing it was the Democratic checkoff plan.

Late the next day, Tuesday, an aide of
Senate GOP leader Hugh Scott of Pennsylva-
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nia telephoned chief presidential lobbyist
Clark MacGregor at the White House to
spread the news that the Democrats were
trying to resurrect the checkoff, and that this
was serlous.

Just before the amendment was ready to
be unveiled, Russell Long decided he would
not sponsor the checkoff; he explained it
seemed improper to spring such a surprise as
chairman of the Senate Finance Committee.
At a meeting Nov. 16 in Mansfield’s office, the
strategists chose John Pastore of Rhode Is-
land as chief sponsor and floor leader of the
amendment.

Pastore is an earthly five-foot-four Italian-
American, a scrappy debater and a strong
leader. With the help of Herman Talmadge of
Georgla to work with the Southern wing of
the party, Pastore plunged into the drive to
pass the campaign financing amendment.

On Nov. 18 the Democrats won a first test
vote, 40 to 46, with no Republican help. Only
two Democrats—Sam Ervin and John McClel-
lan—voted against the proposal. Harry Byrd,
the Virginia independent, also joined the
GOP ranks.

Senate GOP Leader Hugh Scott from the
beginning was determined that the Repub-
lican Party should fight back with every
weapon at 1ts command. Scott is a former na-
tlonal chairman of his party, and a canny pol-
fticlan. The first and most obvious weapon
was the threat of a presidential veto of the
tax bill, and he asked the White House for
authority to make strong suggestions of a
possible veto ahead.

At 1800 Pennsylvanlia Avenue, MacGregor
briefed Mr, Nixon for the first time on the
problem posed by the checkoff. The President
did not seem familiar with the situation or
with the substance of the proposal, but he
was quick to grasp its significance.

MacGregor suggested a statement to be
given to Hugh Schott for his deputy, Bob
Griffin, for their use on Capitol Hill. Mr.
Nixon asked if Attorney General Mitchell,
his political manager had been informed; he
had not, but MacGregor agreed to do so.

As composed by MacGregor and cleared by
Mitchell, the paper for the senators sald:
“Sen, Scott and Sen. Griffin have conferred
with the President. The Presldent expressed
grave concern with the Pastore amendment
(the checkoff plan); he feels that it 1s an
frresponsible plece of legislation and if it
remalins in the bill, the President will nec-
essarily have to consider the prospects of a
veto.”

On Capitol Hill, Scott took the veto talk to
the Senate Press Gallery and the Senate
Radio-TV Gallery. Since a chlef executive
cannot veto a particular item on a bill with-
out rejecting the entire measure, there were
grave doubts In the press galleries that the
veto threat was anything more than psycho-
logical warfare.

It did not seem likely that Mr, Nixon
would reject the tax cut bill which he had ur-
gently requested to spur the economy. His
re-election chances in 1972 appeared to hang
at least as much on the condition of the
economy &s on his campaign financlal advan-
tage over the debt-ridden Democrats,

During the day on Thursday, Scott began
stalling for time to concoct a counter-strat-
egy against the Democrats and to bring pub-
lic opinion to bear against the checkoff. The
Senate GOP leader recommended that the
White House alert corporate leaders to the
peril to the tax cut bill, which included large
benefits for business and Industry.

The automobile industry, particularly, had
a great deal at stake because the tax blll con-
talned the repeal of the 7 per cent auto exclse
tax. Nearly 2,000,000 new cars had been sold
since the new tax plan was announced Aug.
16 and the purchasers expected to receive a
tax rebate—averaging $200 per car—when
the tax bill passcd.

Bcott suggested that these cltlzens should
be alerted that the Democratle “treasury
grab”™ (as he called it) and the resulting
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veto would endanger the auto tax rebates.
Scott had visions of Democrats in Congress
besleged by protests from angry car buyers.

Scott's device for stalling the final check-
off vote was seemingly endless stories of ma-
jor and minor amendments to the plan, each
of which was entitled to one hour's debate
under the agreement reached the first night
by Byrd and Griffin. Aldes to several Repub-
lican senators moved into a corner of Scott’s
Capitol office down the hall from the Senate
chamber. There Willlam Nichols, a Justice
Department lawyer dispatched by Mitchell,
helped them to draw up amendment after
amendment to consume time.

One floor below, another outsider was a
coordinator of the forces in the proposed
checkoff camp. Willlam B. Welsh, a senior
alde to Democratic National Chairman
O'Brien, was in and out of the Capitol offices
of the Senate Democratic Policy Committee,
coordinating the activities of party oper-
atives, labor lobbyists and senatorial aides.

He was also the link to O'Brien’s headquar-
ters in the Watergate Office Building.

On Friday morning (Nov. 19) President
Nixon was in Key Biscayne, Fla., preparing
to address a hostile AFL-CIO convention at
Miami Beach. Most of the senior men on the
White House staff, however, remained in
Washington and they met as usual in the
early morning to discuss the problems of the
moment.

That morning, one of the major topics was
the Democratic drive for public financing of
presidential campaligns, and someone sug-
gested a White House briefing for the press
to get the GOP view into the Sunday papers.

Later in the day Mr, Nixon's chlef of staff,
H. R. Haldeman, telephoned lobbylst Clark
MacGregor with the assignment. Newsmen
were summoned to a late afternoon press con-
ference with MacGregor in the office of Her-
bert G. Kleln, Mr, Nixon's director of
communications.

Reading from hastily-composed notes, Mac-
Gregor gave the GOP reasons for opposing
the tax checkoff. He also repeated the lan-
guage which Scott and Griffin had been using
for several days—the checkoff plan is “irre-
sponsible” and if it remained in the tax bill,
the President “would necessarily have to con-
sider the prospects of a veto."

Reporters were told that the Friday after-
noon MacGregor press conference could not
be used until Sunday morning (to keep the
story out of the relatively thin but newsy
Saturday papers and angle for better news
play in the thick and relatively newsless
Sunday papers). Newsmen abided by this rule
without argument, Despite the fact that the
MacGregor statement was an exact replay
of the OCapitol Hill language, many news-
papers made the “veto threat" a big story
on Sunday morning.

Shortly after the first test vote on Thurs-
day, Democratic Senators John Stennis and
James Eastland of Mississippl let Democratic
leaders know they would have to vote agalnst
final passage of the checkoff plan (though
they could and often did help sustain their
party’s position in preliminary votes).

Wlith the loss of Stennis and Eastland
added to that of Ervin and McClellan, John
Pastors had exactly 50 Democrats remaining,
There were 40 votes on the other side of the
issue. (The remaining vote in the 100-mem-
ber Senate was that of Republican Karl
Mundt, who has had a stroke and does not
participate.) Thus the head count was b0
to 49; one more Democratic defection or a
single Democratic absentee would kill the
checkofl.

Pastore was most concerned about the
possible defection of Allen Ellender of Loulsi-
ana, an unpredictable individualist, and
Everett Jordan of North Carolina, whose col-
league Ervin was strongly against the plan.
He nervously kept a close watch on both men.

Pastore's other worry was that some of his
stalwarts might be absent while the GOP
produced all of theirs. The Democratic presi-
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dential contenders—Henry Jackson, Hubert
Humphrey, George McGovern and Edmund
Muskie—all had extensive out-of-town
speaking schedules, and all were persuaded
to cancel important engagements Friday and
Saturday to be avallable to vote.

Birch Bayh, a presidential contender until
recently, insisted on going to Indiana to the
funeral of Mike Sperling, one of his impor-
tant political sponsors. Larry O'Brien
thought Bayh's vote might be so important
that he authorized use of hard-pressed Dem-
ocratic Party funds to charter an airplane to
speed the senator. (According to Bayh's of-
fice, the charter plane was not used.)

The President suddenly cut short his week-
end in Florida on Friday afternoon and flew
back to Washington under mysterious eir-
cumstances, ostensibly to attend a perform-
ance of Cambodian dancers at the John F.
Eennedy Center, Political reporters, bemused
by this sudden presidential affection for the
arts, suspected there was another reason. At
12:15 p.m. Baturday, as he was boarding a
helicopter to Camp David, Md., Mr. Nixon re-
celved a detalled written report on the check-
off crisls written by Willlam Timmons,
deputy chief of the White House lobbying
team

The Timmons report stated that Stennis
and Eastland would vote with the adminis-
tration on final passage of the checkoff, but
that the Democrats would still win it, 50 to
49, Only one vote was needed, and some pos-
sible targets were listed: Virginia Democrat
William Spong, who had missed Thursday’s
key vote and who voted against the checkoff
plan in 1967; Everett Jordan of North Caro-
lina; several Democratic freshmen with no
previous record on the checkoff issue.

Timmons suggested a presidential state-
ment to make clear that he was absolutely
gerious about a veto of the tax bill, and a
draft of such a statement was appended for
the President's inspection. He also recom-
mended that White House aide Charles Col-
son immediately arrange for outside interest
groups to be altered to the veto threat.

Mr. Nizxon read the Timmons report at
Camp David and telephoned MacGregor at
the White House. The President would not
issue a statement at the moment, but he
authorized an “all-out effort” by MacGregor
to secure the single Democratic defector
needed to win.

With Mr. Nixon's approval, MacGregor
began calling members of the Cabinet to use
their influence with Democrats with whom
they have close relationships. It was the first
time since MacGregor joined the White
house this January that he had mobilized
Cabinet members for a lobby eflort unrelated
to thelr departments.

Transportation Secretary John Volpe tele-
phoned William Spong, who has shown parti-
cular interest in transportation (so much so
that Virginia Republicans complain Spong
gets politically-attractive announcements
first). Secretary of Housing and Urban De-
velopment George Romney called John
Sparkman of Alabama, chalrman of the com=-
mittee that works with Romney on the
Hill.,

Treasury Secretary John Connally, while
still nominally a Democrat, was assigned to
woo his fellow Texan, Lloyd Bentsen, away
from the Democratic fold. Attorney General
Mitchell called Judiciary Committee Chair-
man James Eastland, who was already on the
team for the final vote.

Defense Secretary Melvin Lalrd—who was
reached on a parade field in California where
he weas reviewlng troops—was assigned to
shore up the resolve of Armed Service Com-
mittee Chairman John Stennis. The answers
were quick In coming; no net gain for the
Republican Party.

Early in the proceedings, GOP Sen. Charles
MecC. Mathias of Maryland had offered
Pastore a deal authorized by high-level Re~
publican sources: Postponement of the im-
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plementation of the checkoff until after the
1972 election, plus a "free choice” amend-
ment permitting a taxpayer to specify the
political party which was to receive his dol-
lar. If these changes were accepted, Mathias
said, a substantial number of Senate Repub-
licans would vote to approve the checkof.

At this stage, Pastore had no thought of
postponing the checkoff until 1973, and he
flatly rejected the proposal.

Jittery about the one-vote margin for their
cause, Pastore declided a little later to seek
Mathias’ defection to the Democratic ranks
by accepting a small part of his package.

The acceptable portion was Mathias' free
choice idea. When Mathias returned to this
subject in debate, Pastore grabbed the ball
and offered to work out an accommodation.
Meetings were held and Mathias—convinced
that the Democrats would win anyway—
agreed to vote for the check-off if his free
choice amendment were adopted.

Word of the Mathlas arrangement caused
alarm at the White House and among GOP
Senate leaders, who were still seeking Demo-
cratic defectlons. At White House urging,
Mathias withheld his free choice amendment
while the effort to woo the Democrats con-
tinued. As the final vote approached on Mon-
day (Nov, 22) the White House reluctantly
informed Mathias that 1t still lacked enough
strength to win.

After this assurance, the Maryland senator
offered his amendment and, after its ap-
proval, voted for the checkoff plan on final
passage. To the Democrats' surprise, New
Jersey’s Clifford Case, a Republican, shifted
sldes along with Mathias.

The final Senate vote on the political fi-
nance provisions—including the check-off
and tax credits and deductions for small
contributions—was 62 In favor and 47
against.

Immediately after the vote, Clark Mac-
Gregor telephoned the President to give him
the bad news. Mr. Nixon was unhappy but
philosophical about 1t; he has become ac-
customed to difficulties with Congress.

The two men agreed that the focus of
attention now would be the Senate-House
conference committee, headed by Wilbur
Mills, which would either accept or reject
the checkoff amendment as a part of the
tax reduction bill. MacGregor sald he would
go to work on it right away.

[Prom the Pueblo Chieftain, Nov. 30, 1971]
CaMPAIGN Alp BILL BLUNDER
(By Injun Woody)

If the American people stand for this latest
rald on the U.S. treasury, the bill to siphon
off millions for the benefit of politiclans to
finance thelr job-hunting, then we are fi-
nished for sure.

This is the most flagrant vlolation of con-
stitutional law ever nightmared by that
spend-thrift congress now in power,

O, sure; they maintain 1t is the taxpayer’s
cholce, where his tax dollars go—to the demos
or repubs. But suppose, the taxpayer doesn't
want to support the deadbeats at all. How
long do you think it will take them to re-
arrange the tax form and slmply take “one
dollar” from the amount paid in. It wouldn't
take any longer than it did to pass the “cam-
paign spending” bill,

If anyone can point out to me why I should
finance those barons in Foggy Bottom to hunt
for work, I'll stand on my head. If you are
looking for a job do you expect the American
people to finance your trips round and about
whilst you make application?

This 1s about the dirtest move we have
seen in politics in a long time, and in all
truthfulness it 1s the democrats, who never
have been able to manage money anyhow,
who want to collect the moola from the little
feller for perpetration of further boon-
doogles. ..
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Regardless of whether this rider will scrap
the president’s economie bill, if he doesn’t
veto it, we will be in far worse shape than 1f
he lets it ride and reduces our taxes a little.

This would be a mere hole In the dike of
disaster. ..

By Mr. PACKWOOD (for himself
and Mr, Javits) ( by request) :
S.J. Res. 187, A joint resolution to pro-
vide a procedure for settlement of the
dispute on the Pacific coast and Hawaii
among certain shippers and associated
employers and certain employees. Re-
ferred to the Committee on Labor and
Public Welfare.
THE WEST COAST LABOR DISPUTE

Mr. PACKWOQOD. Mr. President, I am
today introducing for myself and for
Senator Javits, by request, a joint reso-
lution designed to meet the west coast
longshore crisis head-on.

As a former labor lawyer, there is
nothing more deplorable, in my mind,
than governmental intervention in free
collective bargaining. I remain firmly
convinced that all parties to a labor dis-
pute should have full freedom to deter-
mine the provisions of their contracts,
and should retain the right to call a
strike or lockout. Only in extreme cases
should intervention be permitted by
either the Executive or by Congress. Sim-
ilarly, only in extreme cases should the
basie right to strike or lockout be super-
ceded.

But Mr. President, when the failure of
free collective bargaining results in the
national emergency we are now experi-

encing, consideration must be given to
remedial procedures to meet the emer-
gency and protect the public health and
welfare,

In the current longshore dispute,
efforts to resolve differences between the
International Longshoremen’s and
Warehousemen’s Union and the Pacific
Maritime Association have been under-
way since October 1970. As is clearly ap-
parent, these efforts have proved unsuc-
cessful. The union members have suf-
fered as a result and shipping companies
have suffered. But most importantly, in-
nocent third parties have suffered untold
damage as a result of a dispute in which
they play no part. Many of the innocent
parties are in Oregon. Many more are in
the west coast States and Hawail, Mil-
lions more are in other Western States
and the Midwest.

It should be emphasized that efforts to
resolve this dispute have been underway
since October 1970. That is 15 months.
Many of the 15 months passed without
the parties even speaking to one another.
Many passed with scant or no progress.
Even the 80-day cooling-off period which
was finally invoked in October 1971,
failed of its mark. During most of the
80 days, there were not even any negoti-
ations, The President, having used his
one available option, the Taft-Hartley
80-day cooling-off period, now has no
alternative legal course of action at his
disposal to proteet from this new crip-
pling tieup, which began again on Jan-
uary 17. He is forced once agailn to
come to Congress—the most inappropri-
ate arbitrator I know—to request ad hoc
emergency legislation.
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Had this body acted on legislation to
provide the President with new options
in dealing with emergency disputes in
the transportation industry, Congress
would not today be faced with this
dilemma. But the fact is that we have
not passed permanent legislation, the
President’s hands are tied, and the buck
stops in Congress.

I have tried to envision all the alter-
native courses we in Congress might take
to meet the current crisis. With great
reluctance, I must conclude that the only
meaningful and lasting action we can
take, under the current circumstances,
is to authorize the Secretary of Labor to
empanel a three-man Arbitration Board
to arbitrate the west coast dispute to
finality, Under the terms of the resolu-
tion I am introducing, strikes and lock-
outs are prohibited until the Arbitration
Board issues its decision, which will be
final and binding.

Mr. President, most of us in the West
had hoped that the parties to this dispute
would have long ago recognized their re-
sponsibility to the public, as well as to
their own interest. We had hoped that
free collective bargaining would lead the
parties to a mutually satisfactory and
equitable contract without the need for
any sort of governmental interference.
We had hoped that this dispute would
have been settled during the 80-day cool-
ing off period which expired on December
25. Most importantly, we had hoped that
today's action would not be necessary.

But I regret to say that the request
I am making of my colleagues today is
necessary. It is vitally necessary, if we
are to avoid a recurrence of the devas-
tating choas which consumed the west
coast for 100 long days last year.

Mr. President, because of my back-
ground in labor law, I probably abhor the
thought of strike prohibitions and com-
pulsory arbitration more than most any
of my colleagues. But Mr. President, I see
no other alternatives. The stark reality of
a transportation emergency is here, and
I hope and trust that this body will see its
responsibility to the public and meet the
emergency with the firm action I have
proposed.

I ask unanimous consent that the joint
resolution be printed at this point in the
REecorp, along with the text of the Presi-
dent’s message to Congress and a section-
by-section analysis of the resolution.

There being no objection, the material
was ordered to be printed in the Recorb,

as follows:
8.J. Res. 187

Joint resolution to provide a procedure for

settlement of the dispute on the Paclfic

Coast and Hawall among certaln shippers

and assoclated employers and certaln em-

ployees

Whereas there is a dispute between em-
ployera (or assoclations by which such em-
ployers are represented in collective bargain-
ing conferences) who are (1) steamship com-
panies operating ships or employed as agents
for ships engaged in service from or to Paclfic
Coast or Hawalian ports of the United States,
(2) contracting stevedores, (3) contracting
marine carpenters, (4) lighterage operators,
or (6) other employers engaged In related
or assoclated pler activities for ships engaged
in service from or to Pacific Coast or Hawailan
ports of the United States, hereafter called
“employers”) and certaln of the employees
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of such employers represented by the Inter-
national Longshoremen’s and Warehouse-
men’s Union (hereafter called Longshore-
men's Union); and

Whereas the order enjoining a strlke In
this dispute granted by the United States
District Court, Northern Distriet of Califor-
nia in United States v. International Long-
shoremen's and Warehousemen's Union et al.,
Docket Mo, C-17-1935-WTS, October 6, 1971,
expired on December 25, 1871, pursuant to
the Labor-Management Relations Act of 1847
as amended (20 U.S.C. 176-178) ; and

Whereas all procedures for resolving such
dispute provided for in the Labor-Manage-
ment Relations Act, 1947, have been ex-
hausted and have not resulted in settlement
of the dispute; and

Whereas a settlement has not been reached
despite intensive mediation efforts; and

Whereas there is a dispute, involving mem-
bers of the International Brotherhood of
Teamsters, Chauffeurs, Warehousemen and
Helpers of America (hereafter called the
Teamsters Union) employed by some of the
above employers and by other employers en-
gaged in activities related to the maritime,
stevedoring and pler work described above,
concerning the assignment and performance
of such work; and

Whereas & dispute in Hawali, involving
certain employers engaged In activities re-
lated to maritime, stevedoring and pler work
described above and certaln of their em-
ployees represented by the Longshoremen’s
Union and the Teamsters Unlon, threatens
to disrupt essential transportation services
for that State and to endanger the health and
safety of its citizens; and

Whereas these disputes are closely related
to and a portion of the dispute on the Pa-
cific Coast; and

Whereas it is vital to the national interest,
including the national health and safety,
that essentlal transportation services be
maintained; and

Whereas the Congress finds that emergency
maasures are essential to continuity of es-
sential transportation services affected by
this dispute;

Therefore, be it resolved by the Senate and
House of Representatives of the United
States of America in Congress assembled,
That an Arbitration Board shall be estab-
lished herein to hear and settle all issues In
this dispute, and to issue a determination
which shall be deemed a final and binding
resolution, understanding and agreement
among the parties and shall also be deemed
to supersede to the extent inconsistent there-
with all other agreements or understand-
ings in which these parties are involved;
provided that the Secretary of Labor may
terminate the procedures of this Resolution
before issuance of a determination by the
Arbitration Board if he finds that all the
labor organizations and employers involved in
the dispute have reached complete agreement
on all the issues. The determination of the
Arbitration Board shall be effective for the
perlod stated therein, which may not be
less than 18 nor more than 24 months. Dur-
ing such period, there shall be no resort to
strike or lockout and the partles thereto
shall be bound by the terms of the deter-
mination notwithstanding any agreements
they may conclude among themselves,

From the date of enactment until the
Arbitration Board makes its determination,
there shall be no resort to strike or lock-
out, and no change, except by agreement of
the parties, in the terms and conditions of
employment as prescribed in the court order
in United States v. International Longshore-
men’s and Warehousemen’s Union et al.,
Docket No. C-17-1835-WTS, October 6, 1971,
the agreement between the Longshoremen's
Union and certaln employers In Hawadl,
which expired June 30, 1971, under which
they have been operating from that time,
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and the collective bargaining agreements, in-
terpretations, rulings and practices govern-
ing assignment and performance of work in-
volved in this dispute by members of the
Longshoremen’s Union and the Teamsters
Union.

For the purposes of this resolution, the
term “parties” shall mean the parties who
were under the jurisdiction of the court in
United States versus International Long-
shoremen’s and Warehousemen's Union, et
al.,, Docket No. C-17-1935-WTS, October 6,
1871, in the Pacific coast portion of this dis-
pute who have not settled prior to the enact-
ment of this resolution, and the parties in
section 6 of this resolution. In addition, any
employer or employees involved In this dis-
pute who are represented by Teamster Union
locals listed In section 6, not otherwise made
a party, may elect to place itself voluntarily
under the jurisdiction of the Arbitration
Board created by section 2 of this resolution
as a party by giving notlce of such election by
certified mail within seven days of the enact-
ment of this resolution to the Board in care
of the Secretary of Labor, Washington, D.C.
20210, and to the Teamsters Union Local
involved at its local address and to the In-
ternational Brotherhood of Teamsters,
Chauffeurs, Warehousemen and Helpers of
America at 25 Louislana Avenue, N.W.,
Washington, D.C., 20001.

Sec. 2. (a) There is established an Arbitra-
tion Board (hereafter called the “Board”)
consisting of three members, to be appointed
by the Secretary of Labor within five days
of enactment of this resolution. The mem-
bers shall then elect a chalrman.

(b) The Board shall make all necessary
rules for conducting its hearings and giving
the parties to the controversy a full and fair
hearing, which shall include an opportunity
to present thelr case in person, by counsel
or by other representative as they may select.

(¢) For the purpose of hearings conducted
by the Board, it shall have authority con-
ferred by the provisions of sections 9 and
10 (relating to the attendance and exam-
ination of witnesses and the production of
books, papers and documents) of the Fed-
eral Trade Commission Act of September 26,
1914, as amended (15 U.S.C, 49, 50).

(d) The Board shall begin its hearings no
more than fifteen days after enactment. The
Board shall make its determination no later
than forty days after enactment.

(e) In its determination the Board shall
resolve all the 1ssues in the dispute.

(f) The Board’s determination shall be re-
troactive to the date of enactment of this
resolution. The Board may make such fur-
ther provisions for retroactivity to a date
prior to the enactment of this resolution, if
any, as it finds appropriate and consistent
with the terms of this resolution.

(g) The Board shall make its determina-
tion consistent with the policy of the Eco-
nomic Stabilization Act of 1971, and such
determination shall be flnal and binding in
every respect, subject only to review as pro-
vided in section 2(h).

(h) Any party, as defined in section 1,
aggrieved by a determination of the Board
may, within fifteen days after its issuance,
obtaln review of the determination in the
United States Court of Appeals for the Dis-
triet of Columbia. The declsion of the court
of appeals may be reviewed Iin the Bupreme
Court by writ of certiorarl or upon certifica-
tion as provided for in section 1254 (1) and
(3), title 28, United States Code. The com-
mencement of proceedings under this sub-
section shall not, unless ordered by the court,
operate as a stay of the determination of the
Board. A determination of the Board shall
be conclusive unless found to be arbitrary or
capricious.

(1) Members of the Board shall receive
compensation at a rate of per diem equiv-
alent to the rate for a GS8-18 when engaged
in the work of the Board as prescribed by
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this section, inecluding traveltime, and shall
be allowed travel expenses and per diem in
lieu of subslstence as authorized by law (5
U.8.C. 5703), for persons in the Govern-
ment service employed intermittently and
recelving compensation on a per diem when
actually employed basis.

For the purposes of carrying out its func-
tions under this Act, the Board is authorized
to employ experts and consultants or orga-
nizations thereof as authorized by section
3109 of Title 5, United States Code, and al-
low them while away from their home or
regular places of business, travel expenses
(including per diem in lleu of subsistence)
as authorized by 5 U.8.C. 5703, for persons in
the Government service employed intermit-
tently, while so employed. The Board is also
authorized to employ such support services
as are necessary for its operation.

Sec, 3. (a) The Secretary of Labor shall
appoint a Special Referee within three days
of enactment of this Resolutlon who shall
have the responsibility provided herein and
shall receive the same compensation as a
member of the Board.

(b) Notwithstanding any other law, the
Speclal Referee shall have exclusive jurisdic-
tion over any disagreement occurring after
the enactment of this Resolution but before
the arbitration determination has gone into
effect which Involves collective bargaining
agreements, interpretations, rulings, and
practices governing assignment and perform-
ance of work between the Longshoremen's
Union and the Teamsters Union, and which
may lead to violation of this Resolution. The
Special Referee may also during this period
consider other disagreements which may lead
to violation of this Resolution if he finds
it would effectuate the purposes of the Res-
olution to do so rather than to defer to other
procedures, and if he does so he shall assume
exclusive jurisdiction over such disagree-
ments, The Bpeclal Referee shall have the
same authority provided in section 2(c) re-
lating to attendance and examination of wit-
nesses and the production of books, papers
and documents. The Special Referee is au-
thorized to issue orders to obtain compliance
by the partles with the requirements of this
Resolution. The Attorney General shall have
power to petition the District Court of the
United States wherein the violation or
threatened violatlon occurs or having juris-
diction of the parties for enforcement of such
orders and for appropriate relief or restrain-
Ing orders.

The findings of the Special Referee, un-
less found to be arbitrary or capricious, shall
be conclusive. The jurisdiction of the United
States District Court, and its judgment and
decree as to matters within its jurisdiction
under this section shall be final and not sub-
ject to review.

Sec. 4. (a) The Attorney General of the
United States shall be authorized to maintain
any civil action necessary to obtain compli-
ance with any provision of this Resolution.

(b) Any strike, lockout or other concerted
activity in violation of this Resolution shall
be subject to a penalty not to exceed $100,000.
Each calendar day in which such a violation
occurs shall be considered a separate viola-
tion,

Sec. 5. There is authorized to be appropri-
ated such sums as may be necessary for the
implementation of this Resolution.

Sec. 6. (a) The following employers and
labor organizations are partles to the dispute
in addition to those parties described in sec-
tion 1.

Castel & Cooke Terminals, Ltd., 965 North
Nimitz Highway, Honolulu, Hawall 96817.

Hilo Transportation & Terminal Co,, Post
Office Box 455, Hilo, Hawall 96720,

Theo. H. Davies & Company, 800 Fort,
Honolulu, Hawail 96813.

Honolulu Terminals Co.,
Honolulu, Hawall 96817,

Ltd., Pler 19,
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Kawalhae Terminals, Post Office Box 818,
Hamuela, Hawail 96743.

Kaual Sugar Storage Corporation, Post
Office Box 1743, Lihue, Hawali 96766,

Matson Terminals, Inc., 521 Ala Moana
Boulevard, Honolulu, Hawail 96803

McCabe, Hamilton & Renny, Co., Ltd., 224
Mokauea, Honolulu, Hawaii; Lihue, Hawaii,
Kahului, Hawali 96819

Oahu Transport Company (Hwy. & Ter-
minal Warehousing Co., Lid.), Post Office
Box 3288, Honolulu, Hawall 96801.
Seatrain Lines, California, San Island Ac-
cess Road, Honolulu, Hawali 96818
Pacific Container BService,
Hawail

International Longshoremen’s and Ware-
housemen’s Union, Locals 142 and 160, 451
Atkinson Drive, Honolulu, Hawalil

Kahului Trucking and Storage, Kahului,
Hawali

(b) The International Brotherhood of
Teamsters, Chauffeurs, Warehousemen and
Helpers of America.

The following Teamster Union Locals, of:

STATE OF WASHINGTON

City of Seattle, Local Unlons 174, 741, 44
and 117.

City of Takoma, Local Unions 313 and 461.

City of Aberdeen, Local Union 599.

STATE OF OREGON

City of Portland, Locals 162 and 81, Coos
Bay 689, Hoquin Local 58.

Vancouver, Washington—Local 501.

Astoria Local 560,

STATE OF CALIFORNIA

Long Beach, Local 692.

San Diego, Local 542,

Oakland, Loeal 70.

San Francisco, Local 85,

Stockton, Local 439,

Sacramento, Local 150.

Oakland, Locals 85 and 853.

STATE OF ALASKA

Anchorage, Alaska, Local 959.
STATE OF HAWAII

Honolulu, Local 996.

Honolulu,

MESSAGE OF THE PRESIDENT

To the Congress of the United States:

The Nation is faced today with yet an-
other transportation strike which is intol-
erable in its effect upon millions of Ameri-
cans, and I am determined that we shall end
it at once.

The dock dispute on the West Coast has
been festering for over a year, but because
a few have been insensitive to the harm
they are inflicting upon the many who are
not a party to it, no reasonable settlement
has been reached. Now this work stoppage,
renewed after an injunction under the Taft-
Hartley Act has expired, again threatens the
Nation's health and safety. Those of us in
public office must act swiftly and responsibly
to avert its damaging consequences.

Because all other Government remedies
have been exhausted, I am proposing to the
Congress today special legislation to set up
immediately a three-member arbitration
board. This board, to be appointed by the
Secretary of Labor, would hear and settle
all issues in this dispute. No strike or lockout
would be permitted from the day this legisla-
tlon is enacted until the day that the arbitra-
tion board makes its determinations. The
board’s determinations would be made with-
in 40 days and would be binding upon the
parties for a definite period of time—at least
18 months.

Let there be no mistake about the urgency
of this legislation. This is a vital matter to
the people of this country, and the Nation
can afford no delay. I earnestly implore the
Congress to have this resolution on my desk
by the end of next week.

This is an unusually pressing request for
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the opening days of a new session of the Con-
gress, but let there also be no mistake about
tlie dimensions of destruction which this
strike is wreaking upon its victims:
—Before I invoked the Taft-Hartley in-
junction in an earlier attempt to settle
this dispute, thousands of farmers reaped
a harvest of despalr as their export crops
were blocked by closed port and could
not reach walting customers overseas.
Hundreds of millions of dollars were lost.
Because the strike has now resumed,
these farmers are again victimized.
—There 1s an increasing danger that some
of these trade losses will become perma-
nent, as foreign purchasers come to be-
belleve that our farmers and business-
men cannot provide dependable deli-
veries. Japan, a billlon-dollar market for
agricultural imports, has already asked
other suppliers to step up production so
that it can lessen its dependence on
American exports.

—Layoffs, reduced operations, and even
business failures also hang over the heads
of many other Americans who engage di-
rectly or indirectly in exports, Some areas
are especially vulnerable, such as the
State of Hawaii, which has been hit by
shortages of vital supplies, mounting
food costs and unemployment rates un-
matched for half a generation. Also hard-
pressed are California, Oregon and Wash-
ington.

I cannot emphasize too strongly that all
of these people—and, indeed, our national
economy—have been made hostage to the in-
terests of those few who persist in prolonging
this dispute. These men and women who are
hurt so unfairly cannot accept the fact that
a dispute in which they play no part can
destroy them—nor can you and I. There is
no justification for walting any longer.

It 15 with extreme reluctance that 1 pro-
pose this legislation, for as I have stressed
to the Congress before, I firmly believe that
governmental intervention in the collective
bargaining process should be as limited as
possible. Compulsory arbitration is not gen-
erally a satisfactory method of resolving la-
bor disputes. Under the present, deplorable
circumstances, however, there is no remain-
ing alternative.

As this resolution is considered, there is
one very tough guestion before us to which
reasonable Americans deserve an ANDSWEr:
Why have we once again reached the flash
point?

Let there be no mistake about the facts.
For two long years, the Congress has had be-
fore it comprehensive proposals which I sub-
mitted and have repeatedly urged that it pass
for the resolution of emergency transporta-
tion disputes. This legislation still languishes
unenacted.

These proposals, which should best be
called the “Crippling Strikes Prevention Act”
in the future, would have avoided the pres-
ent crisis, and if enacted will avert what will
otherwise be the inevitability of similar crises
in the future, They would encourage the par-
ties to bargain more responsibly, and in the
event that no settlement is reached, would
establish a workable mechanism for resolv-
ing the dispute without Congressional ac-
tlon.

Our present legislative tools are plainly in-
adequate. Four times since I called for these
comprehensive measures, it has been neces-
sary for the Congress to enact special legis-
lation to deal with disputes in the troubled
transportation industry.

The present dock dispute is perhaps the
best illustration of how futile Government
actions can be under present law. Bargaining
between the partles began in November 1870.
After six months of negotiations, the parties
gave up their attempt to reach early agree-
ment and suspended their talks until the
contract deadline approached. On July 1,
1971, the longshoremen went out on strike,
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creating a shipping paralysis on the West
Coast which reverberated throughout our
economy.

The resources of the Federal Government,
including exhaustive mediation efforts by the
Director of the Federal Mediation and Con-
ciliation Service, proved to be of no avall in
resolving the dispute. With grave concern,
1 watched the crisis broaden and deepen, and
I personally met with the parties in an at-
tempt to find some way to end this bitter
lmpasse.

By October 1871, it became evident that
collective bargaining had failed in this dis-
pute and that action had to be taken to pro-
tect the national health and safety. Thus on
October 4, I invoked the national emergency
provisions of the Taft-Hartley Act which re-
sulted in an 80-day cooling-off period.

Unfortunately, the lengthy negotiations
during this period and thereafter did not
result in the hoped-for settlement.

The history of this dispute and the bar-
gaining posture of the parties provide no
hope that a further extension of time would
be useful, or that it would bring the parties
any closer to a resolution of this matter.
They compel me to submit this special leg-
islation to the Congress and to appeal once
more for legislative action that will enable
us to deal with future emergency transpor-
tation disputes without the necessity of this
sort of ad hoe legislation that can never undo
the damage already done.

I proposed new, comprehensive legislation
in February 1970, and there was no Con-
gressional action that year. I resubmitted
the measure in February 1971, and hearings
were held, but there was no appreciable ac-
tion. On December 15, 1971, I reminded the
Congress that a renewed work stoppage was
possible on the west coast and that statu-
tory remedies were desperately needed. The
Congress recessed without any response.

As soon as the Congress enacts the spe-
cial legislation before it today, I urge in
the most emphatie terms that it turn its
attentions immediately to the Crippling
Strikes Prevention Act.

RicHARD NIXON.

Tue WHiITE Housk, January 21, 1972.

SECTION-BY-SECTION ANALYSIS

Section 1. Statement of Purpose and Find-
ings—This section sets forth the purpose of
the legislation. It states in the “whereas"
clauses that there are disputes between ship-
pers and assoclated employers and the Long-
shoremen’s Union on the Pacific Coast; be-
tween the Longshoremen’s Union and the
Teamsters Union on the Pacific Coast and
Hawall and between employers engaged in
maritime and related activities and the Long-
shoremen's Union in Hawail.

It states that legal procedures for resolv-
ing the Pacific Coast dispute have been ex-
hausted; that the disputes are closely related
and that national health and safety demand
that transportation services be maintained.
The section states further in the “therefore
clause, that an arbitration board shall be
established to settle the dispute by making
a determination. The determination shall be
effective for a period not less than 18 nor
more than 24 months as the board deems
appropriate, During the effective period there
shall be no strikes or lockouts, and the par-
ties shall be bound by the determination
notwithstanding any agreement they enter
into among themselves. The Secretary of La-
bor may terminate the procedures before
the determination has been made if he finds
that the employers and labor organizations
have reached agreement.

The section states further that there shall
be no strike, lockout or change In conditions
of employment by the parties from the con-
ditions prescribed in the court order in
United States v. International Longshore-
men's and Warehousemen’s Union et al.,
Docket No. C-17-19356-WTS, the agreement
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between the Longshoremen’s Union and
maritime employers in Hawall which explred
June 30, 1971, and the collective bargaining
agreements, interpretations, rulings and
practices governing assignment of work in-
volved in this dispute before the determina-
tlon of the Arbitration Board.

The section defines the parties as those who
were parties in the above-mentioned court
case who have not settled prior to enactment;
the parties listed in section 6 of the Resolu-
tion and employers of members of Teamster
Union locals, not otherwise parties, who elect
to place themselves under the jurisdiction of
the Board.

Section 2. Arbitration Board—Powers and
Funetion:

(a) Establishes the Arbitration Board con-
sisting of three members appointed by the
Secretary of Labor within 5 days of enact-
ment.

(b) States that the Board shall establish
rules of procedure and conduct fair hearings.

(c) States that the Board shall have the
authority of section 9 and 10 of the Fed-
eral Trade Commission Act with respect to
attendance of witnesses and production of
documents.

(d) States that the Board shall begin its
hearings no more than 15 days after enact-
ment and make its determination no less
than 40 days after enactment.

(e) States that the Board shall resolve all
the issues in dispute.

(f) States that the determination is retro-
active to the date of enactment or, in the
Board's discretion, to an earlier date.

(g) States that the Board shall make its
determination consistent with the policy of
the Economic Stabilization Act of 1971; that
the determination shall be binding in all
respects and subject to review only as pro-
vided in (h).

(h) Allows for judiclal review of the de-
termination in the U.8. Court of Appeals
for the District of Columbla. It states that
commencement of a proceeding shall not
operate as a stay of the determination un-
less ordered by the court—and that the de-
termination Is conclusive unless found to
be arbitrary or capricious.

(1) Provides for compensation of Board
members and also that the Board may have
consultants and support service.

Section 3. Special Referee:

(a) States that the Secretary of Labor
shall appoint a speclal referee whose respon-
sibilities are described in (b) and whose pay
is that of a Board member,

(b) Grants the speclal referee exclusive
Jurisdiction over disagreements occurring
after enactment but before the determina-
tlon has gone into effect which might lead
to violation of the Resolution. The speclal
referee 1s empowered to issue orders of com-
pliance and has the same authority as in
2(c) with respect to witnesses, books and
documents. His findings are conclusive un-
less arbitrary or capricious. The Attorney
General is empowered to petition in U.S.
District Court for appropriate relief.

Bection 4. Enforcement:

(a) Authorize the Attorney General to
maintain appropriate civil action to enforce
the Resolution.

(b) Provides a penalty for a strike, lock-
out or other concerted actlon up to £100,000
with each day of violation being a separate
violation.

Bectlon 6. Authorization of A ation.,
Authorizes appropriations to’ lmpgreﬁ);‘nt- the
Resolution.

Bection 6. Parties:

Lists parties to the dispute, in addition
to those described in section 1.

Mr. PACKEWOOD., Mr, President, I ask
unanimous consent that a statement pre-

pared by the Senator from New York
(Mr. JaviTs) relating to the joint resolu-
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tion I have introduced be printed in the
RECORD.

There being no objection, the state-
ment was ordered to be printed in the
RECORD, as follows:

STATEMENT BY SENATOR JAVITS

At the request of the Administration 1 have
today joined with Senator Packwood In in-
troducing the Administration’s proposed leg-
islation to deal with the West Coast long-
shore strike.

I have joined in sponsoring this bill on a
“request” basis because I am not at this time
convinced that the terms of this bill are the
most appropriate way to resolve this dispute.
As this blll is considered by the Committes
on Labor and Public Welfare—and I shall
ask that hearings begin lmmediately—I am
certain that we will exhaustively investigate
alternative approaches to settling this dis-
pute, including partial operation, selzure,
final-offer selection, and other approaches
which might be authorized instead of, or in
addition to, the arbitration remedy pro-
posed by the Administration bill, as a way of
fairly resolving the dispute.

I deplore the fact that Congress once again
must take ad hoc action to deal with a labor
dispute which threatens the reglonal or na-
tional health and safety. Again and again
during recent years we have been faced with
crises of this kind because we have failed
to enact permanent legislation to protect the
national or regional health and safety when
it is threatened by labor disputes. We in Con-
gress have met our responsibility to deal on
an ad hoc basls with these emergencies in
past years, and I have no doubt that we
will meet our responsibility to act in this
crisis, The floor of Congress, however, is just
not the appropriate place to resolve these
disputes. The public interest demands that
we now give the highest priority to the en-
actment of permanent legislation to protect
the people of this country agalnst paralyzing
work stoppages or lockouts, such as the one
we are now facing on the West Coast.

With regard to the current West Coast dis-
pute, I do not believe there can be any ques-
tion about the necessity for enactment of
specific legislation to deal with it. The courts
have already held that a coastwide stoppage
of this type constitutes a threat to the na-
tional health and safety under the Taft-Hart~-
ley Act. Hence, I believe that Congress should
act expeditiously to enact legislation to end
the current work stoppage.

ADDITIONAL COSPONSORS OF BILLS
AND JOINT RESOLUTIONS

8. 1307
At the request of Mr. RawporLrH, the
Senator from Minnesota (Mr. Hum-
PHREY) was added as a cosponsor of S.
1307, a bill to provide increased employ-
ment opportunities for middle-aged and
older workers, and for other purposes.

ADDITIONAL COSPONSORS OF CON-
CURRENT RESOLUTIONS
SENATE CONCURRENT RESOLUTION 33

At the request of Mr. Brocgk, the
Senator from Florida (Mr. CHiLES), the
Senator from Kansas (Mr. DoLg), the
Senator from Colorado (Mr, DOMINICK),
the Senator from Oklahoma (Mr. Hagr-
r1s), the Senator from Utah (Mr. Moss),
the Senator from Rhode Island (Mr.
Pastorg), the Senator from West Vir-
ginia (Mr. RanpoLPH), the Senator from
Pennsylvania (Mr. Scorr), the Senator
from Connecticut (Mr. Risicorr), the

January 21, 1972

Senator from Vermont (Mr., STAFFORD),
the Senator from Georgia (Mr. TaL-
MaDGE) , and the Senator from North Da-
kota (Mr. Younc) were added as cospon-
sors of Senate Concurrent Resolution 33
regarding the persecution of Jews and
other minorities in Russia.
BENATE CONCURRENT RESOLUTION 53

At the request of Mr. WiLLiams, the
Senator from Oklahoma (Mr. HARRIS),
the Senator from Hawaii (Mr. INOUYE),
the Senator from Maryland (Mr. Ma-
THIAS), the Senator from Wyoming (Mr.
McGeEe), the Senator from Minnesota
(Mr. MonpALE), the Senator from Utah
(Mr. Moss), and the Senator from Il-
linois (Mr. STEVENSON) were added as
cosponsors of Senate Concurrent Reso-
lution 53, relating to International En-
vironmental Standards.

EQUAL EMPLOYMENT OPPORTUNI-
TIES ENFORCEMENT ACT OF
1971 —AMENDMENTS

AMENDMENTS NOS. 805 THROUGH B09

(Ordered to be printed and to lie on the
table.)

Mr. ERVIN (for himself and Mr. AL~
LEN) submitted five amendments intend-
ed to be proposed by them jointly to the
bill (8. 2515) to further promote equal
employment opportunities for American
workers.

AMENDMENT NO. B10

(Ordered to be printed and to lie on

the table.)

SMALL BUSINESS RELIEF AMENDMENT

Mr. GAMBRELL. Mr, President, I am
offering today an amendment to the
pending bill, which amends the Equal
Employment Opportunity Act of 1964.

May I say in offering this amendment,
that I share a strong commitment to the
principle of equal employment oppor-
tunities, regardless of race, sex, or na-
tional origin. Fundamental to the goals
of “life, liberty, and the pursuit of happi-
ness” are the right to vote and the oppor-
tunity for gainful employment. Neither
of these should be restricted arbitrarily,
or for fanciful reasons, or by outmoded
customs.

A widely expressed goal, shared by the
President and both major parties, is that
of welfare reform. I consider this Na-
tion’s commitment to equal employment
opportunities to be a plank in the welfare
reform platform. If we are truly commit-
ted to the reform of our welfare system,
we can hardly tolerate the denial of ac-
cess to economic rewards on grounds of
race, color, religion, sex, or national
origin.

The privilege which we enjoy to make
distinctions and selections for merito-
rious reasons, does not extend to distinc-
tions and selections made for the reasons
cited. If the luxury of discrimination for
these reasons is to be tolerated, then our
welfare systemn must necessarily make
special allowances for the harvest of un-
employment, underproductivity, Iirre-
sponsible behavior, and poverty which
naturally will result. We cannot permit
the relegation of many of our citizens to
substandard economic opportunities and
at the same time deplore their lack of
initiative and productive work ha%.
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Thus, Mr. President, I am prepared to
support adequate enforcement provisions
for the implementation of equal employ-
ment opportunities. If we truly believe in
equal employment opportunities, and
that the National Government should
accord these opportunities to all citizens,
there can be no hesitation from assuring
that these rights have meaningful en-
forcement.

The House of Representatives has
adopted a measure which I can support.
An amendment to the pending bill has
been offered by the Senator from Colo-
rado (Mr. Dominick) substituting the
House-passed enforcement procedures
for those recommended by the Senate
Labor and Public Welfare Committee. I
expect to support the adoption of the
Dominick amendment, and to vote for the
Senate bill as so amended.

At the same time, I do not feel that I
can at this time, in good conscience, sup-
port the method of enforcement con-
tained in the Senate committee version
of this legislation. My reasons for making
an important distinction between the
House enforcement version, and the Sen-
ate enforcement version are twofold.

First, I have confidence in the Federal
judicial system to implement a consist-
ent and manageable job discrimination
act. There may be areas of public admin-
istration in which some peculiar exper-
tise is required in the enforcement area,
justifying the formation of a special Fed-
eral agency with cease and desist powers.
I do not believe that this has been proven
to be so in the case of equal employment
opportunities. Such expertise as may be
necessary, can be developed and fully ex-
posed in Commission activity under the
House bill.

However, if employers, for reasons
sufficient to themselves wish to have
court determinations of the issue of dis-
crimination in a given case, or of legal
questions arising in a given case, I be-
lieve the Federal court system to be com-
pletely adequate for this purpose.

The surge toward cease and desist
powers smacks of an effort to play poli-
tics with job discrimination, and to leave
the entire field in a constant uproar, re-
sulting in continued racial tension and
consequent disruption of trade and com-
merce.

In my judgment, an advisable course
would be to adopt the court enforcement
provisions at the present time, and to
evaluate progress in the elimination of
Jjob discrimination through experience
under that form of enforcement. Should
that experience disclose a need for cease
and desist authority, then let it come at
the proper time.

In addition, I have reservations about
the cease and desist approach because
of the experience which we have had in
my section of the country, the South,
with administrative manipulations of
civil rights enforcement. The South has
become a laboratory for social experi-
ment, where laws are enacted, and en-
forcement practices applied, which are
not and would not be enacted and ap-
plied for other sections of the country. In
short, there is widespread evidence of
discriminatory civil rights enforcement
by Federal agencies against the South,
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and I would be more hopeful of even-
handed treatment from the Federal judi-
ciary than to an unbridled Federal
agency.

My specific purpose today is to propose
an amendment which I think appropri-
ate, regardless of the enforcement pro-
cedures adopted in this legislation. Its
purpose is to assure that enforcement of
this legislation, which must necessarily
be selective and exploratory, does not
have the effect of destroying small busi-
nesses which have been wrought out of
the sweat, blood, and tears of individual
American citizens whose only purpose in
conducting business is t0 secure a decent
living for themselves. As a private prac-
ticing attorney in my home State, as a
member of the Select Committee on
Small Business, and as a U.S. Senator, 1
am constantly conironted with the dev-
astating eflects which well-meaning
Government regulations have on small
business. Although our Government has
a legislative commitment to free enter-
prise, the encouragement of individual
opportunities, and categorically to small
businesses of all kinds, we condone on
every side regulatory practices and pro-
cedures which pit the overwhelming fi-
nancial strength and manpower of the
Federal Government against the indi-
vidual businessman. There is no ques-
tion but what this imbalance of relative
strength denies small businessmen a fair
opportunity for self defense against Gov-
ernment regulation. Big and rich busi-
ness enterprises can afford to battle
Government equally, and in some cases
at an advantage, securing for themseives
much more favorable treatment through
“fair trials” and “consent judgments.”

The amendment which I have offered,
in a very small way, assures the owners
of small businesses who may be selected
for investigation, prosecution, and en-
forcement under this act, that they will
not have to bear the full economic brunt
of defending themselves, We owe this to
the small business community in simple
Jjustice, not only to balance the equities of
individual cases but because almost all of
those moved against in the early stages
will be “guinea pigs” for testing the laws
and procedures under it.

In specific terms, my amendment pro-
vides for the payment by the U.S. Gov-
ernment of reasonable expenses and at-
torney’s fees of very small businesses
proceeded against under the act, and for
payment of one-half of such costs in the
case of somewhat larger business enter-
prises, who still cannot be considered to
have the resources to engage in fair legal
proceedings against the U.S. Govern-
ment. Limits of $5,000 and $2,500, re-
spectively, are placed upon the amounts
which may be paid. The reasonableness
of charges submitted is to be based upon
the comparable costs and expenditures of
the Federal Government in investigating
and prosecuting the respective com-
plaints.

It is not the purpose, nor the effect, of
this amendment to exempt small busi-
nesses from the application of substan-
tive provisions of the act. Its enactment
will be simply a step in the direction of
placing the small businessman on an
equal footing with the big businessman,
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and with the Government, in enforce-
ment procedures adopted under this act.

I might take this opportunity to say
that I think similar provisions should be
made with respect to a variety of other
Federal enforcement programs. I expect
to ask the Select Commitiee on Small
Business to investigate and report on the
unfair impact of Federal regulatory
practices on small businesses, and the
tendency of these practices to impede
the growth of small business in this
country,

I ask unanimous consent, Mr. Presi-
dent, that the amendment be printed in
the Recorp at this point.

There being no objection, the amend-
ment was ordered to be printed in the
REcorp, as follows:

AMENDMENT No. B10

On page 34, line 21, after the peri
insert the following:

“Notice of the terms of eligibility for the
respondent to receive expenses and attorney’s
fees pursuant to Subsection (h) shall be
served on him along with the notice of the
charge.”

On page 37, line 17, after the parenthesis
)", insert the following:

“and notice of the terms of eligibility for
the respondent to receive expenses and at-
torney's fees pursuant to Subsection (h)"

On page 39, after line 19, insert the follow-
ing:

“(h) Any respondent that is an employer
of less than 25 employees, shall, upon appli-
cation to the Commission, be indemnified
by the United States for the cost of his de-
fense against the charge Iln an amount not
to exceed $5,000, including all reasonable ex-
penses and attorney’s fees incurred after the
serving of notice on him of the charge, un-
less a final determination is made that the
respondent wilifully committed the unlaw-
ful employment practice charged to him,
Any respondent that is an employer of 25 to
100 employees whose average income from
such employment is less than $7,500, shall
upon application to the Commission, be in-
demnified by the United States for one-half
of the cost of his defense agalnst the charge
not to exceed $2,5600, including all reason-
able expenses and attorney's fees incurred
after the serving of notice on him of the
charge, unless a final determination is made
that the respondent willfully committed the
unlawful employment practice charged to
him. The costs evidenced by respondent’s
vouchers of his expenses and attorney's fees
shall be deemed reasonable so long as they
are comparable to the total amount of the
expenses and attorney's fees incurred by the
Commission in investigating and prosecuting
the charge. Disallowance of any part of such
request shall be made a part of the Com-
mission's order in such proceedings. Any
United States Court before which a proceed-
ing under this Title shall be brought may
upon request by the employer make the de-
termination provided for in this Subsection.
The Treasurer of the United States shall in-
demnify the respondent as provided for
herein upon certification by the Commission.
No enforcement procedure under this Title
may be initiated against an employer until
the amount of such indemnity has been paid
in full.”

Subsections (h) through (w) as referred
to In Sectlon 4 are redesignated as Subsec-
tions (1) through (x), respectively.

NOTICE OF CHANGE OF DATE OF
INDIAN HEARINGS

Mr. WILLIAMS. Mr. President, I ask
unanimous consent to have printed in

W
Ol
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the REcorD an announcement by the Sen-
ator from Washington (Mr. JACKSON).

The PRESIDING OFFICER (Mr. STAF-
FORD). Without objection, it is so
ordered.

STATEMENT BY SENATOR JACKSON

On December 14 I announced to the mem-
bers of the Senate and the Public that
the Committee on Interior and Insular Af-
fairs will conduct 3 days of open public hear-
ings in this session of the Congress on 8.
2724, the Comprehensive Indian Education
Act of 1972,

It has been necessary to make a change
in our Committee schedule, and the hear-
ings originally set for February 8 and 9 will
now be held on February 9 and 10, at which
time we will receive testimony from Indian
and other nongovernment witnesses. Testi-
mony from Government agencles and na-
tional education organizations will still be
recelved on March 1 as originally planned.

The hearings on all 3 days will begin at
10 am. in room 3110 New Senate Office
Building.

ANNOUNCEMENT OF HEARING TO
REVIEW ENERGY AND MINERAL
RESOURCES ADMINISTRATION OF
THE PROPOSED DEPARTMENT OF
NATURAL RESOURCES

Mr. BYRD of West Virginia. Mr. Presi-
dent, at the request of the distinguished
Senator from Washington (Mr. JACK-
son), I ask unanimous consent that a
statement prepared by him be printed
in the RECORD.

The PRESIDING OFFICER. Without

objection, it is so ordered.
STATEMENT BY SENATOR JACKSON

On January 28, 1972 at 10 AM. in Room
3110, New Senate Office Building, the Senate
Interfor and Insular Affairs Committee will
hold & hearing to review with representatives
of the Department of Interior and the Atomic
Energy Commission the structure, organiza-
tion, and function of the Energy and Min-
eral Resources Administration proposed in
S. 1481, the bill recommended by the Ad-
ministration to establish a Department of
Natural Resources, This hearing will be
chaired by Senator Frank Moss, Chairman
of the Subcommittee on Minerals, Materials
and Puels, and 1s being conducted pursuant
to Senate Resolution 45, which authorizes
the Interlor and Insular Affairs Committee
and Ex-Officlo representatives of other Sen-
ate Committees to undertake a comprehen-
sive study of national fuels and energy pol-
icy. 8. 1431 is now pending before the Senate
Government Operations Committee. The
Committee's hearing on the energy functions
of the proposal is for informational purposes
only.

The Committee Invites the submission of
statements for publication in the hearing
record by any interested persons or organi-
zations. For purposes of the Committee’s
review the statements should be confined to
the proposed Energy and Mineral Resources
Administration and should not deal with the
overall organization of the proposed Depart-
ment of Natural Resources except as it re-
lates to policy development and program ad-
ministration for Federal energy programs.,
The Committee, of course, welcomes and will
review any statements or suggestions con-
cerning alternative approaches to organizing
governmental functions around the concept
of energy. The hearing record will remain
open until February 17, 1972 for additional
statements.
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ANNOUNCEMENT OF HEARING ON
EVALUATION OF THE ADMINIS-
TRATION ON AGING AND THE
WHITE HOUSE CONFERENCE ON
AGING

Mr. CHURCH. Mr. President, to con-
tinue and perhaps conclude hearings on
“Evaluation of the Administration on
Aging and the White House Conference
on Aging,” the Senate Special Com-
mittee on Aging and the Subcommittee
on Aging of the Senate Committee on
Labor and Public Welfare, Mr. EAGLETON,
chairman, will conduct a hearing on
February 3 at 10 a.m. Room to be an-
nounced later.

Only Dr. Flemming and other Ad-
ministration representatives will be
heard at that time. We will be primarily
interested in:

First, a report on plans to imple-
ment key recommendations from the
Conference.

Second, administration reaction to the
suggestion that “mini-White House Con-
ferences on Aging" be conducted at 2- or
3-year intervals during the next 9 or
S0 years.

Third, administration views on whether
the Older Americans Act should be ex-
tended or replaced by an entirely new ar-
rangement—perhaps along the lines sug-
gested by the Advisory Council to the
Senate Committee on Aging or by Secre-
tary Richardson’s task force.

Fourth, the use to which the addi-
tional funding for the Administration
on Aging will be put.

Fifth, timing and tentative provisions

of possible new Administration proposals
on retirement income, housing, long-
term care, health care, and provision
of social services for the elderly.

ADDITIONAL STATEMENTS

NAME OF NEW HOUSING PROJECT
IN PORTLAND, MAINE, A DISAP-
POINTMENT

Mrs. SMITH. Mr. President, recently
many Maine citizens, including myself,
were keenly disappointed that a new
housing project in Portland, Maine, was
not named after one of the great leaders
of the Portland area, the late Alexander
Wallace.

An excellent editorial published in the
Portland Evening Express of December
22, 1971, clearly expressed our regret. I
ask unanimous consent that the editorial
be printed in the RECORD.

There being no objection, the editorial
was ordered to be printed in the Recorbp,
as follows:

WHY NoOr ALEXANDER WALLACE?

As troubles and problems go these days,
the naming of the new high-rise apartment
house for the elderly on Danforth Street
is close to the bottom on any priority list.

Yet it can’t be overlooked when the prefer-
ence of nearly a thousand citizens is ignored
and a bland name such as Harbor Terrace
is chosen over that of A human being who
was held in high esteem by thousands of
residents of this City.

Petitions signed by more than 800 people
and a conslderable number of letters from
prominent community leaders asking that
the building be named after the late Alex-

January 21, 1972

ander Wallace were rejected by the Portland
Housing Authority. Instead they chose just
another name, and a name at that, in the
category of Pine Blufl Boulevard, Rose Lawn
Lane, Harmony House, Happy Hollow Motel
and such.

Mr. Wallace was a highly respected in-
dividual with an unusually wide circle of
friends and admirers, many of them still liv-
ing today. His business establishment oc-
cupied the site of the new apartment bulld-
Ing for more than half a century. We think
it would have been very appropriate to honor
a human being whose life made his town a
better place. It is regrettable the Authority
did not listen to so many of thelr fellow citi-
zens and attach more importance to help-
ing honor and preserve the memory of one
who was a humble and good man.

EXECUTIVE ORDERS: POTENTIAL
FOR VIOLATION OF SEPARATION
OF POWERS

Mr. ERVIN. Mr. President, the Sub-
committee on Separation of Powers, of
which I am chairman, held hearings in
October 1971 on President Nixon's Execu-
tive Order 11605, which increased the
functions and powers of the Subversive
Activities Control Board.

Mr. Richard Zimmerman, a reporter in
the Plain Dealer Washington bureau,
wrote an article entitled “Executive Or-
ders—The Now Powers of the President,
and How Congress Would Like To Kill
Them Off,” which was published in the
Plain Dealer Sunday magazine of No-
vember 7, 1971, Mr. Zimmerman's article
discusses the history of Executive orders
and describes how they have been used
by Presidents since the time of George
Washington, and points out the com-
plexity of the problems involved in the
exercise of this power, especially when it
is used, not for its rightful purpose of
“housekeeping” within the executive
branch, but for the purpose of actively
“making laws” desired by the Executive
but which the Congress has chosen not
to enact.

It was to this circumvention of the
legislative powers of Congress that the
subcommittee addressed itself in the
hearings on Executive Order 11605. My
bill 8. 2466, which would make it unlaw-
ful for the Subversive Activities Control
Board to carry out the additional func-
tions which the order conferred on the
Board, and my resolution, Senate Resolu-
tion 163, which expresses the sense of the
Senate that Executive Order 11605 is an
usurpation of the powers of Congress,
have been reported by the Subcommittee
on Separation of Powers and are now
pending in the Committee on the
Judiciary.

Mr. President, I ask unanimous con-
sent that Mr. Zimmerman’s article be
printed in the RECORD.

There being no objection, the article
was ordered to be printed in the Recorbp,
as follows:

[From the Plain Dealer Sunday magazine,

Nov. 7, 1971]

ExecuTivE ORDERS: THE Now POWERS OF THE
PRESIDENT, AND How CONGRESS WoOULD LIKE
To Kmn THEM OFF

(By Richard Q. Zimmerman)

WasHINGTON,—Under normal circum-
stances, a president’s attempt to unload
enough responsibility on five $36,000-a-year
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bureaucrats to keep them awake past their
morning coffee would be applauded on Capi-
tol Hill. But President Richard M. Nixon's
recent move giving the almost moribund
Subversive Activities Control Board (SACB)
something to do has caused outraged howls
on both the congressional right and left.

It is not only because the anachronistic
SACB generally is snickered at on Capitol
Hill—which it certainly is. Of far deeper sig-
nificance is the method by which the Presi-
dent expanded the powers of SACB.

It was not through the implementation of
a specific act of Congress that Nixon granted
SACB the additional power to update a gov-
ernment list of so-called subversive organiza~-
tions—a duty once assumed and then ne-
glected by various attorneys general. Nor is
the President exercising a clear constitu-
tional grant of authority in making the five-
member, 10 employe board accomplish a bit
of work in return for its $400,000 budget.
Rather, the President expanded the responsi-
bilities of the congressionally created SACB
slmply by signing a document whose con-
tinued use forever fires a far from simple
and omnipresent power struggle between the
President and Congress. The document Is
called an executive order.

Among those most outraged by this par-
ticular executive order and other orders in
the past is Sen. Sam J. Ervin Jr., a crusty,
testy conservative Democrat from Morganton,
N.C. Ervin is chairman of the Senate sub-
committee on separation of powers and in=-
terprets the Constitution so unequivocally as
to suggest he receives daily vibrations from
the ghost of Thomas Jefferson.

Even though a conservative by most meas-
ures, Ervin insists the Constitution both up-
holds the right of free assoclation (a right
many belileve is grossly violated by any gov-
ernmental use of a subversive organizations
1ist) and, more important, grants to Con-
greas the exclusive power to legislate. And
Ervin has done something about what he con-
sldered to be the President's infringement
on the legislative prerogative.

Employing one of the basic weapons Con-
gress has at its disposal to contravene execu-
tive orders, Ervin is backing leglslation that
would forbid any federal employe from en-
gaging in the new activities assigned SACB
by executive order. Further, Ervin is spon-
soring a “Sense of the Senate™ resolution sug-
gesting that by granting SACB powers not
enumerated in the act creating it, Nizon is
attempting “to usurp the legislative powers
conferred on the Congress by the Constitu-
tion.”

The confrontation between the White
House and Congress over the order expand-
ing the powers of SBACB is not of the tre-
mendous consequence of some past con-
frontations, especially those concerning ex-
ecutive oraers involving wartime powers and
civil rights. But this most recent conflict
between presidential and congressional
power Involves all the elements that have
confounded both judges and political scien-
tists in their attempt to cleanly divide the
powers of the branches of government since
the 18th century.

The early history of the executive order,
which played such a major role in the initial
growth of executive power, is wrapped in
historical confusion and conflicting judicial
interpretation. The form, use and impor-
tance of this institution evolved in such a
helter-skelter fashion that to this day no
one can find a precise definition of an execu-
tive order—not even in the executive orders,
Even pedantic historians often make no dis-
tinetion between orders, presidential proc-
lamations (usually ceremonial documents
dealing with individuals) and executive
agreements (documents dealing with for-
eign powers that fall just short of treaties).

Adding to the confusion is the fact that
until 1907 executive orders were not even
systematically numbered and were not re-
quired to be published on a regular basis
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until 1835. Dusty files in the National Archives
suggest that Executive Order Number One
was issued by President Lincoln on Oct. 20,
1862, and created a provisional court in Loul~
siana, The same files indicate Executive Order
Number Two, offering a $1,000 reward for
the capture of pirates, was not issued until
1866.

Obviously, a huge number of what may
properly be defined as executive orders were
issued prior to 1862 and between 1862 and
1865, for George Washington quickly dis-
covered that the chief executive had to have
some means by which to control even the
small bureaucracy of the late 18th century.

In Washington's time, as to this day, the
vast majority of executive orders covered
mechanical administrative matters, such as
erecting lighthouses and wtihdrawing public
lands for Indian use. Even the ubiquitous
Theodore Roosevelt had to slow down long
enough to personally sign such housekeeping
orders as one permitting Miss Alice Masters
to be appointed a clerk at the Census Bureau
sans clvil service examination.

Since World War II the devolution of
presidential duties to subordinates has cut
the number of minor housekeeping orders.
Nevertheless, even President Nixon still must
take the time to personally approve orders
“providing for the identificatlon of unneeded
federal real property” or *“placing certain
positions in levels IV and V of the federal
salary schedule.”

But from Washington to Nizon it has not
been the housekeeping orders—no matter
though they be of questionable legal status—
that have inspired the wrath of those seek-
ing to limit presidential power. Rather, it has
been those sweeping orders summarily estab-
lishing national policy, such as Washington's
Neutrality Order of 1793, which created the
specter of an American dictator.

The Neutrality Order, which really began
all the controversy, declared the United
States to be neutral in the war between Great
Britain and France and ordered American
nationals to act accordingly.

Thomas Jefferson was horror stricken by
the order of neutrality, arguing that the
power not to declare war, as well as the
positive power to declare war, rested entirely
with Congress. On the other hand, Alexander
Hamilton argued that the constitutional arti-
cle declaring “the executive power shall be
vested in a President of the United States”
was a royal-like grant of power in itself,
rather than just a simple statement of ad-
ministrative dutles.

Washington was able to smooth over the
controversy by assuring a ruffied incoming
Congress that his order was not designed to
remain in effect beyond the first day of the
new congressional session. But a historic
precedent had been set, oddly enough by a
man who feared the growth of executive
power.

It took only 10 years for the U.8. Supreme
Court, under John Marshall, to lay down
what has become the classic, if sometimes
difficult to interpret, limit on the presiden-
tial executive order.

Acting on the basis of a law instructing
naval commanders to selze any U.S. vessel
found to be salling to a French port, Presi-
dent John Adams, through his Navy secre-
tary, ordered the selzure of U.S. vessels found
to be sailing to and from French ports. Mar-
shall suggested that the President probably
had the power to issue the “to-and-from"
order under his constitutional powers as
commander-in-chief, but only if Congress
had taken no action whatsoever on the mat-
ter. Since Congress had clearly stated that
only ships found entering French ports could
be seized, Marshall held the President must
follow the congressional directive.

But, as will be shown, Marghall's prineiple
of the supremacy of congressional action over
executive order is not always easy to apply
in such cases as the SACB affair.

Thus controlled by the Marshall prineciple,
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the executive order did not again become a
major issue until presidential power reached
a new apex under the stewardship of Lincoln.

Faced with a dissolving union, Lincoln
employed the executive order to accomplish
such extraordinary measures as the suspen-
sion of the writ of habeas corpus and the
freeing of all slaves. In defending the sus-
pension of the right of habeas corpus, Lin-
coln stated:

“Are all the laws but one to go unexecuted
and the governinent itself go to pieces lest
one be violated?"

From Lincoln's time forward, especially in
times of economic crisis, wars and rumors
of war, the power of the executive to legis-
late, barring constitutional prohibitions or
clear congressional action, grew under & pro-
cession of strong presidents. Franklin D,
Roosevelt, for example, confronted with a
grave depression, issued 674 executive orders
during his first 156 months in office, declaring:
“In the event Congress should fall to act,
and act adequately, I shall accept responsi-
bility, and I will act.”

It was not until the 1952 steel selzure case
that the Supreme Court agaln was given
the opportunity to review and comment on
the Marshall principle# The court held 6-3
that President Truman did not have the
right to nationalize and keep open the na-
tion's struck steel mills by executive order.

The majority, following Marshall's lead,
noted that Congress had established ma-
chinery for the settlement of such disputes.
The minority took the position that the
President had extraordinary power to act in
time of war, at least until Congress had the
opportunity to act.

But as in the Marshall case, the steel
seizure case applied only to & specific set of
circumstances and the legal implication
could not always be applied to later dis-
putes, especially those involving elvil rights.

From the time of Franklin Roosevelt on,
executive orders have been used in the cause
of civil rights, primarily because Congress
for decades refused to take affirmative ac-
tion, Against this background President
Eennedy issued an executive order in 1962
banning racial discrimination in all fed-
erally aided housing.

The Eennedy order ralsed the ticklish
question as to whether the outright refusal
of Congress on six prior occasions to include
similar language in housing bills constituted
inhibiting congressional action under the
Marshall principle. Or must Congress take
some positive action to head off an executive
order?

Since Congress passed affirmative fair
housing legislation in 1968, the question in
regard to the Eennedy order is moot. But
for old Sam Ervin, the basic constitutional
issues 1s far from moot.

Besides being embroiled in the SACB af-
fair, Ervin, to the dismay of his SACB-bait-
ing liberal friends, also is deeply entangled
in the fight to do away with presidentially
imposed minority hiring quotas in the build-
ing trades industry.

This controversy centers on the 1964 civil
rights act barring discrimination by con-
tractors holding federal contracts. On the
authority of this act, President Johnson is-
sued an executive order requiring govern-
ment contractors to take “affirmative action”
to end wide-spread discrimination in the
bullding trades. On the basis of this execu-
tive order, the Department of Labor drafted
the so-called “Philadelphia Plan” establish-
l.ng a precise quota system for minority hir-
ng.

An outraged Ervin, citing the steel seizure
case and Insisting Congress explicitly refuse
to establish a quota system even as it en-
acted legislation in the area of bullding
trades diserimination, ordered hearings on
the Philadelphia Plan. To no one's surprise,
Ervin’s subcommittee found:

“, . .The (1964 civll rights) act requires,
in very positive terms, that an employer be
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‘color blind’ when he hires new employes.
The Philadelphia Plan, by Instituting
quotas . . . positively requires an employer
to have color In mind . . .

A federal appeals court held the Philadel-
phia Plan to be a proper exercise of executive
power and as of this writing the case is on
appeal before the Supreme Court.

The SACB case presents a more complex
set of negative circumstances.

Nixon first asked Congress to expand the
powers of SACB by law, which it refused to
do. S0 Nixon issued an executive order ex-
panding SACB's scope of actlivities.

In a countermove to Nixon's countermove,
Ervin amended an omnibus appropriations
bill embracing SACB specifically to state that
no part of the appropriation could be used
to implement the executive order—another
classic method Congress uses to sidetrack
executive orders,

In a counter-counter-counter-move, the
administration saw to it that Ervin's amend-
ment got lost in conference committee and
the approprilations act subsequently shoveled
funds SACB’s way without strings attached.
According to an interpretation by the attor-
ney general's chief counsel, this action was
tantamount to congressional approval of the
SACB executive order.

Citing the specific refusal of Congress to
expand SACB's activities and the haste with
which the omnibus appropriations act was
passed just before summer recess, Ervin and
his odd liberal bedfellows snort that Congress
meant nothing of the sort.

The specific issues involving SACB and
the Philadelphia Plan likely will be resolved
one way or another in the coming months.
But the broader issue of executive order
versus congressional power likely will be
debated for as long as the republic endures.

MAINTENANCE OF TU.S. MILITARY

POWER

Mr. GOLDWATER. Mr. President, all
of us are aware of the problems involved
with maintaining U.S. military power
in the face of the current massive build-
up of Soviet arms, This question was tak-
en under extensive consideration in
October of 1971 by the Association of the
U.S. Army. This very authoritative group
stated its firm conviction that the United
States has already reduced its Army
strength below acceptable security min-
imums. Pointing out that the principal
objective of U.S. military power is to de-
ter war by having sufficient and credita-
ble power to maintain peace, AUSA
claims that the cause of prudence and
safety demand a reversal of the “down-
ward trend” in our ability to protect the
national interests.

Because of the importance of the sub-
ject to Congress and the country, I ask
unanimous consent to have published in
the Recorp an AUSA position paper en-
titled “Our Diminishing Defense” and a
set of resolutions adopted by AUSA at
its October annual meeting.

There being no objection, the items
were ordered to be printed in the Recorp,
as follows:

OvurR DIMINISHING DEFENSE

The Secretary of Deefnse has stated that
our basic National Security objective is to
preserve the United Staets as a free and in-
dependent nation, to safeguard its funda-
mental institutions and values, and to pro-
tect its people. Through its foreign policy
and collective security arrangements, the
United Btates seeks an environment in

which 1its security objectives can be at-
tained.
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Our continuing ability to carry out these
objectives is a matter of serlous concern. In
the past twelve months we have seen the
most drastic and rapid decimation of our
fighting forces since World War II, this in
the face of growing defense capabillities by
those whose national goals are the anti-
thesis of ours.

The politics of strength are little under-
stood in our country and in the present cli-
mate are eguated with a desire to fight
rather than as a major deterrent to war.

1972 is a Presidential Election year. There
will be an understandable effort by politi-
cians of both sides to minimize National De-
fense needs to lay greater stress on the
“other priorities” which are presumed to be
much more attractive to the electorate. But
unless we can defend our status as a world
power, these other priorities will never come
to fruition. Like it or not, we live in a time
when llttle wars and revolutions can esca-
late and major wars can develop on short no-
tice. So, an adequate defense becomes more
than a luxury.

1972 iz a crucial perlod in our defense
posture. We belleve that cuts in personnel
and budgets which have already occurred,
and those reportedly being processed, go be-
yond all prudence and constitute a threat
to the security of our Nation. The ability
of our Nation to determine its own destiny
can well be in the balance,

President Nixon summed it up very well
when he sald, “It needs to be understood
with total clarity that Defense Programs are
not infinitely adjustable—there is an ab-
solute point below which our security forces
must never be allowed to go. This is the
level of sufficiency. Above or at that level,
our defense forces protect Natlonal Security
adequately. Below that level s one vast un-
differentiated area of no security at all. For
it serves no purpose in conflicts between na-
tions to have been almost strong enough.”
We belleve that our National Security forces
have already gone below the level of suffi-
clency necessary to meet our commitments.
The remainder of this statement will out-
line the reasons why.

The basis for our current National Strategy
{s summarized in the Nixon Doctrine. The
first of the three pillars of that doctrine
states flatly that ‘“the United States will keep
its treaty commitments."

Through treaties and assurances of mutual
assistance given in other forms, the United
States Is committed to come fto the ald of
some 48 nations in every segment of the
globe. And in many of these areas, the
dangers of escalation of minor conflicts Is
indeed a serleous concern.

NATO stands, after twenty-two years, our
most apparent success ln the deterrence of
war and aggression. The uneasy detente
which exists in Europe may, in time, give way
to truly productive agreements with the
Soviet Union. But there are a varlety of
sound reasons why our strength and con-
tinued presence in Europe are essential to
provide the stability and credibility to this
important collective security arrangement.

As a recent Brookings Institution study
points out, “the size and character of Amer-
ican force deployments in Western Europe do
not fit a precisely calculable military re-
quirement. How much is enough is not the
issue. It is rather how many and what kinds
of forces will satisfy a number of considera-
tions, some political, others strateglc, These
considerations should not be seen as short
term. They have to do rather with the kind
of world order the United States seeks to
encourage; with the kind of lasting relation-
ship we wish to establish with Western
Europe; with how to impart greater stability
to the East-West environment while avold-
ing steps that might encourage latent in-
stabilities.”

Our investment in NATO continues to be
a most effectlve insurance policy for this
country and one that offers great possibility
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for future contributions to improved world
stability. This after all, is our ultimate goal.

We should be ever mindful, however, that
a segment of our soclety, including some
leaders in the Congress, pursues a continuing
and determined effort to emasculate the
United States presence In Europe—which In
turn would upset the tenuous detente we
now enjoy there.

While we are not bound by treaty ar-
rangements that are apt to draw us into the
Mid-East confllct between Israel and the
United Arab Republic, it remains a tinder
box which could ignite a most serious con-
flagration with great danger to both the
Communist and the Free World. With the
great powers as directly involved, as the
United States and the Soviet Union are,
in efforts to maintain some sort of balance
of military power between countries with
such basic animosities as Israel and the Arab
states, the potential for trouble is great in-
deed.

If the outbreak of hostilities between India
and Pakistan goes no further, this may not
present any danger of escalation in which
we would become involved. However, the sub-
continent seethes with misery and unrest and
must always be an area of concern.

In the rest of Asia, our problems are more
diverse. Some view our involvement in south-
east Asla as transient—something which we
ultimately can wind up once and for all.
They seem Lo forget that three times in a
single generation Americans have crossed
the Pacific to fight in Asla and we are still
fighting there. No single area of the world
has engaged more of our energles in the post
World War II period. The President has made
it clear in his report to the Congress on
United States forelgn policy In the 1970's,
that it will continue to be in the natlonal
interest for the United States to remain in-
volved In Asia, In the President’s words, “We
are a Paclfic power. We have learned that
peace for us is much less likely if there is no
peace in Asia.”

The ANZUS treaty merely reaflirms our long
standing friendship and affinity for our loyal
allies in Australia and New Zealand.

Our 1951 bilateral treaty with our long
time friends and allles in the Philippines
could be the source of elther great embar-
rassment or considerable difficulty in the
years ahead while that young nation seeks
maturity and stability.

Our bilateral treaty with the Japanese only
creates a problem if Nippon's less afiluent
neighbors should institute war-like action
agalnst a nation we have discouraged from
developing an adequate defense establish-
ment; or if, on the other hand, Japan enters
into a treaty with Red China that would be
detrimental to our national interests.

Our treaty with the Republic of Korea re-
mains a viable one, and the growing
strength of that nation has permitted us,
during the past year, to make a reduction of
U.8. troops statloned there. We have only to
recall our earlier conflict on that peninsula
to know how quickly an enemy miscalcula-
tlon can change the plcture as far as the
need for U.S. Army strength 1s concerned.

The SEATO treaty is more amblguous than
most, It lets us reserve judgment on whether
or not an attack against one of the treaty
nations constitutes enough of a threat to
our natlonal interests for us to help out. As
long as we wish to remain a Pacific Nation—
and the Preslident says we will—it is dificult
to imagine our disregarding a serious attack
against a SEATO Nation.

Our bilateral treaty with the Republic of
China (Formosa) which was signed in 1854,
certailnly has taken on a new significance in
recent months with our support of Red
China for a seat in the United Nations—and
President Nixon's scheduled visit to this
sworn enemy of our treaty partner. But the
treaty is still there and as long as it exists
we must be prepared to live up to it.

We have a special relationship with our
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neighbors in Latin America and certainly
there are compelling reasons for strengthen-
Ing our ties. The instability in some areas of
Latin America poses a threat to peace in the
Western Hemisphere which we would be
foolish to ignore. The past confrontations
regarding possible Russian missile and sub-
marine bases in Cuba are examples of the
kinds of problems which can crop up in our
own backyard.

Even so, our RIO Pact Is not normally
considered a source of potential danger al-
though the continuing unrest throughout
Latin America provides a seedbed for serious
mischief which conceivably could make de-
mands on us for some future military effort.

Thus our treaty commitments are rather
extensive and involve some risks, but are not
more than the inevitable involvement of a
world power. The Soviet Union and Red China
make no secret of their national policy to
exploit unrest and trouble, wherever they
find it, to further the expansion of their na-
tional goals and power. Knowing this, we
have no alternative to remaining strong un-
less we choose a course of ultimate subjuga-
tion to the will of others. Hopefully, our na-
tional leadership will continue to steer us
past this shoal.

The real threat to our Natlional Defense
may not stem from our treaties or pacts of
mutual assistance. It may very well be in
the weakening will of our people to face up
to the realities of our world today.

It seems incredible that politicians could
attack National Defense or advocate gerlously
weakening it without suffering a serious loss
of constituent support. Such politicians rec-
ognize that the activists and those who speak
out and work in the political arena of their
communities are more concerned about
“other priorities’” than they are about Na-
tional Defense. They are aware of the fact
that there is a serious lack of understanding
and knowledge about the importance of our
defense needs, and that these needs are un-
likely to receive much favorable publicity.
They assume that the public will continue
to ignore the seriousness of the threat which
confronts us and that those who support an
adequate National Defense will be unable to
overcome the apathy and inertia which ex-
ists.

The willingness of many, including some
elected to the Congress, to accept without
protest second-class status for our Nation,
may well signal the beginning of our demise
as a world power. Certainly with a seriously
weakened military capablility, the credibllity
of our deterrent capablity and the accept-
ance of our will to keep our word come into
serious dobut. In that climate, much can be
won by or international adversaries without
firing a shot.

The budget proposals for FYT73 are only
now being readied for announcement. How=-
ever, the recently completed action by the
Congress on the FY72 budget already pro-
vides cause for serlous concern about the
rapid decimation of our military strength.

What has happened to the Active Army
strength is best graphically depicted in this
chart—not printed in the Recorp.

Note that for FY 72 the Administration
had programmed the Army for a strength
of 942,000. Halfway through the budget year,
Congress proceeded to cut funds for 50,000
man years out of that program which will
force the Active Army far below the pro-
grammed strength with an end strength
somewhere between 850—860,000—the low-
est strength for the Army since 1950 just
before the Korean War.

Because this rapld cut (almost In half in
3 years) is taking place in the Active Army,
and because the war in Vietnam is drawing
to a close, there has been far less use of
Selective Service as a source of manpower.

This in turn has been reflected in the
serlous personnel problems affecting the
Army National Guard and the Army Re-
serve. At the beginning of January 1972, the
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Army National Guard strength was 19,000
below its authorized 400,000. The Army
Reserve units were down in strength by
6,000 from their authorized 260,000.

Moreover, the situation in those two com-
ponents may worsen appreciably this year
because during 19656 many thousands of
young men took a six-year enlistment in a
reserve component as an alternative to active
service. Those enlistments will run out this
year and current retention figures are not
good enough to keep the total strength
from dropping further. S0, a very real prob-
lem centers on getting the quality people
the Army needs in sufficlent numbers,

The Army continues to pursue a most vig-
orous and imaginative All-Volunteer Pro-
gram, and has had some notable success,
However, the pay raises recently passed by
Congress have not as yet had any really sig-
nificant Impact on new enlistments, More=
over, All-Volunteer Programs, particularly
those that are soldier-oriented such as fixing
up barracks and ecivillanizing KP have been
seriously reduced in the budget process, If
service attractiveness cannot continue to be
improved, the volunteer program cannot be
expected to meet its objectives. Both in the
Congress, as well as in the executive depart-
ment budgeting process, the All-Volunteer
effort does not have the dynamiec and sus-
talned support that are requlsites for success.
There is insufficient evidence that we can
maintain a volunteer force of the size and
quality required to protect our Natlonal
Securlty.

This is further complicated by growing
costs. A high proportion of the Defense
Budget is required for manpower costs. This
cost 1s Increasing and it means less is avail-
able for research and less for replacement of
weapon systems. In FY68, 41% of the Defense
Budget was devoted to manpower costs. In
FY72, with more than a million fewer men
under arms, the percentage increased io
52%. In the mid-seventies, with the addition
of All-Volunteer costs, it could approach
two-thirds of the budget—even with the
drastic cufs In personnel which have al-
ready taken place,

With personnel costs rising, not only in the
military but in all sectors of our society, the
amount available for weapons and equipment
is decreasing, even as the cost of these weap-
ons is mounting dramatically. Growing com-
plexity and sophistication play a part in these
increased costs but more than 259% of the in-
crease has been attributed to inflation itself.

Even with the tightest management pro-
cedures possible, present funding will be in-
adequate to provide adequate stocks of mod-
ern equipment for our Army.

Meanwhile, it is most important to note
that the overall trend of defense spending is
definitely downward. Whether you measure 1t
In terms of percentage of the Gross National
Product or as a portion of total budget, de-
fense outlays continue to go down, For exam-
ple, in FY64, considered the last peacetime
year, the defense expenditure represented
8.3% of the Gross National Product and 41.8%
of the Federal Budget. In 1968, the peak
spending year for Vietnam, took 9.5% of the
Gross National Product and 42.6% of the Fed-
eral Budget. FY72 was programmed for de-
fense outlays of 6.8% of the Gross National
Product and 32.1% of the total National
Budget, A Natlon as great as this can afford
something more than one-third of its Federal
Budget for an adequate National Defense.

In 1953, the peak for the Korean War, the
Defense Budget hit 13.83% of the Gross Na-
tlonal Produect and 62.1% of the total Pederal
Budget. This was due in large measure to the
fact that we had permitted our Armed Forces
to get so low in strength and equipment in-
ventory that our credibllity was seriously
doubted—the North Koreans and their back-
ers didn't think we had the strength or the
will to retaliate, hence that costly misadven-
ture. This is an awfully high price to pay for
unpreparedness.
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The late Dean Acheson, former Secretary of
State, had some interesting observations on
this point In testimony before Congressional
Committees in 1960,

"I see no basis for the notion that we tend
to overdo the military aspects.

“To the contrary, the nation has repeatedly
neglected to provide a military basls to match
its policy or to cope with aggressive forces.
‘We tried unilateral arms reduction In the
inter-war period. We got Pearl Harbor. We
reverted to habit after World War II. We got
the Korean War. With respect to milltary
power, I do not share the worries of those
who discern and deplore dangers of too much.
We had a temporary advantage in ratios of
avallable military resources at the time of
the Cuban missile crisis. Some would have
called it a redundancy. That margin was not
a surplus. It provided a basis on which Pres-
ident Kennedy was able to bring off an ac-
ceptable outcome—

“General Marshall used to drill into me
the vast importance of maintaining a means
of preparedness in armaments at all times
and not to raise it to terrific heights during
times of trouble and then to scrap the whole
thing and go down to almost zero between
crises. We have always been unprepared for
conflict. Our wars as a result have lasted too
long. The casualties have been too high."

At the Annual Meeting of this Association
in October 1971, we took the position that
with the winddown of the war in Vietnam,
that the U.S. Army total force strength—
Active, National Guard, Reserve—should not
be reduced below a minimum of 1.6 million,
It is our firm view that the Active Army
should not be reduced below 900,000. As in-
dicated earlier, Active Army strength will this
year drop to the 850-860,000 range and the
Reserve Forces are already down to 635,000.
In our view this 100,000 deficit presents un=-
acceptable risks.

In the preamble to our Resolutions, we took
cognizance of this growing problem. We were
particularly struck by a passage In the Sup-
plemental Statement to the Report of the
Blue Ribbon Defense Panel which was sub-
mitted to the President on 30 Beptember
1970:

“Within a span of less than two decades we
have moved from complete security to peril-
ous insecurlty.

‘“Yet, the response of the public generally,
much of the media and many political leaders
ranges from apathy and complacency to affir-
mative hostility—not against the potential
enemies which threaten us—but toward our
own military establishment and the very
concept of providing defense capabilities ade-
quate to protect this country and its vital
interest. . . . Thus, we respond as & nation—
not by appropriate measures to strengthen
our defense, but by significant curtallments
which widen the gap.

“In short, the mood of the people and much
of the Congress is almost one of precipitous
retreat from the challenge. This paradox in
response to possible national peril is without
precedent in the history of this country.”

Our task at hand is to reduce the apathy
and create an awareness of the essentiality
for an adequate defense posture if the free-
doms and llberties we now enjoy are to be
preserved.

Mr. Acheson gave Congress a very simple
explanation of the position of this nation in
the world where he said "the power of the
United States alone blocks the Bino-Soviet
ambitions in this world. They may fall out
between themselves, they may have difficul-
tles, they may fight with one another In a
minor way, but on one matter they are com-
pletely and wholly agreed. The United States
is the enemy.

“It is our power which stands In the way
of their ambitions and they have no doubt
about that at all, We are alone at this pin-
nacle of power.”

Our announced National Policy precludes
further weakening of our National Defense.
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The Nixon Doctrine does not espouse isola-
tionism. It recognizes that the United States
has commitments which must be honored,
The extent of these commitments must be
clearly understood by other nations. We
must malntain a level of credible military
power suficient to make deterrence a
policy.

We need a strong Army for the future
and the stronger it is the less likely we
are to have to use it. The cause of peace has
no more ardent advocates than those who
have been to war. The soldier above all other
people prays for peace, for he must suffer
and bear the deepest wounds and scars of
war. We therefore agree with President Nixon
when he says that America’s strength is one
of the pillars in the structure of a durable
peace. He puts it this way: "Peace requires
strength. So long as there are those who
would threaten our vital interests and those
of our Allies with military force, we must be
strong. American weakness could tempt
would-be aggressors to make dangerous mis-
calculations,” He goes on to say that we
cannot trust our future entirely to the self
restraint of countries that have not hesitated
to use their power even against their allles.

It is our firm conviction that we have al-
ready reduced our Army strength below ac-
ceptable security minimums. The cause of
prudence and safety demand a reversal of
the current downward trend in our ability
to protect our national interests and to con-
tinue as the masters of our fate.

The principal objective of United States
military power is to deter war by having
sufficient and credible to malntain peace.
We cannot have this without paying for it.
We cannot afford to be without it.

AUSA RESOLUTIONS ADOPTED AT 1971 ANNUAL
MeeTING, OCTOBER 13, 1871

I certify that the Preamble and Resolu-

tlons Numbers 1 through 10 were adopted
at the Annual Business Meeting of the Asso-
clation of the United States Army held this
date.

Resolutions from previous years, specified
in Resolution Number 10, follow that Resolu-
tlon.

Francis B, CoNaTy, Jr.,
Colonel, USA, Retired, Secretary.

PREAMBLE

There is a clear and compeliing need to
alert the American people to the disturbing
trend in this country's strategic posture, The
following passage from the BSupplemental
Statement to the Report of the Blue Ribbon
Defense Panel, which was submitted to the
President and the Secretary of Defense on
30 September 1970, describes concisely and
well the general extent of the trend and the
underlying reasons for it:

“The situation which our country faces
is without precedent. For a few years fol-
lowing World War II, our national security
was complete and unchallenged. In the early
50's the Soviet Union became a nuclear
power and, with gradual but increasing mo-
mentum, it undertook to challenge American
superiority. But we enjoyed marked advan-
tages In our industrial base, our technology,
and in the sheer number and quality of
strategic weapons. In the 60's, our com-
placency in this respect became so great, and
our precccupation with the Vietnam war so
distracting, that we neglected our strategic
posture,

“As a result, we enter the 70's confronted
by (1) a superior Soviet offensive missile
capability, (2) & marked Soviet advantage
in defensive missile capability, (3) a men-
acing Soviet fleet, and (4) with respect to
all of these, a Soviet commitment and mo-
mentum which are quite unmatched in this
country. We are also confronted, as Red
China orbits its first satellite, with the cer-
tainty of a new and growing ICBM capability
from that irrationally hostile nation.
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“Within a span of less than two decades
we have moved from complete security to
perilous insecurity.

“Yet, the response of the public gener-
ally, much of the media and many political
leaders ranges from apathy and compla-
cency to affirmative hostility—not against
the potential enemies which threaten us—
but toward our own military establishment
and the very concept of providing defense
capabllities adequate to protect this country
and its vital interests. . . . Thus, we respond
as & natlon—not by appropriate measures
to strengthen our defenses, but by signifi~
cant curtailments which widen the gap.

“In short, the mood of the people and
much of the Congress is almost one of pre-
cipitous retreat from the challenge. This
paradox in response to possible national peril
is without precedent in the history of this
country.”

The task at hand is to reduce the apathy
and create an awareness of the essentiality
for an adequate defense posture if the free-
doms and liberties we now enjoy are to be
preserved.

Our announced national policy precludes
further weakening of our national defense.
The Nixon Doctrine does not espouse isola-
tionism. It recognizes that the United States
has commitments which must be honored.
The extent of these commitments must be
cleary understood by other nations. We
must maintain a level of projectable mili-
tary power sufficient to make deterrence a
reality.

We need a strong Army for the future and
the stronger it is the less likely we are to
have to use it. It is a basic ingredient for
successful collective security. The move to-
ward nuclear superiority by the Soviet Union
has vastly increased the lmportance of non-
nuclear capability by all of our armed forces,
but especially the Army. It has noticeably
increased the danger to the United States
in any exchange of nuclear weapons. We
must reduce our reliance on the possible use
of these weapons. This means providing an
adequate alternative with conventional
kinds of military power—of which the Army
is the major element. Thus, the U.S. Army
remains the ultimate guarantor for the se-
curlty of our country.

Acutely cognizant of this awesome respon-
sibility, the Army is meeting today's chal-
lenges with a dedication that is in the high-
est tradition of the soldier. Its determination
to achieve the highest standards of profes-
sionalism, despite formlidable obstacles, de-
serves the strong support of every American.

The only lasting source of national will
lies in the spirit of our people. The under-
standing and confidence in the nation's goals
and its armed forces must be restored. The
divisive influences which undermine our will
must be overcome if we are to rekindle the
national unity and sense of purpose which
have guided this nation to its position of
great leadership. To these ends, this Asso-
clation pledges its unswerving effort.

NO. 1. THE ARMY ROLE IN CURRENT
NATIONAL POLICY

Our current national strategy is designed
to prevent wars by furthering the President’s
goal of bullding & viable structure of peace
based on adequate strength, true partnership
and meaningful negotiations, An analysis of
each of these factors emphasizes the inevita-
ble expansion of the Army’s role in insuring
ultimate success of this new strategy.

In the partnership role, the Army is the
major contributor to the global security ar-
rangements which constitute the reality of a
deterrent posture. Moreover, the Army’s role
has been vital heretofore, and will continue
to be in the future, in assisting our defense
partners in improving their contribution to
both national and collective defense through
the management of military assistance pro-
grams.

A strong United States Army, bulwark of
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a free world military capability, is the essen-
tial foundation of deterrence, particularly
in an environment of nuclear parity.

Because only land armies can take and
hold territory, a modern, effective Army, in
close association with the total force of
the free world, provides an essential base
from which any successful negotiations can
be conducted. Such & force 1s also a prerequi-
site to the vitality and credibility of the
American presence in international alliances,
as well as providing a necessary precondition
for progress in the Strategic Arms Limita-
tions Talks and negotiations on Mutual and
Balanced Force Reductlons.

We therefore resolve to support fully a
strategy of realistic deterrence with its stress
on the prominent role of the Army in the
attainment of U.S. national security and for-
eign policy objectives.

NO, 2, MINIMUM SIZE OF THE ARMY

The Army is undergoing a reduction in size
as a result of the withdrawal from Vietnam,
budgetary limitations and changes in nation-
al security strategy.

The Army can anticipate continued opera-
tion under conditions of an international
parity of nuclear force which intensifies the
need for a flexible response to conventional
threats, The free world sees no reduction in
the source, nature, size or Intensity of the
threats—visible and potential—to a just and
lasting peace.

The Army must be prepared to meet force
requirements created by existing treaty com-
mitments and by the unforeseen contingen-
cies that will arise in a divided and troubled
world, while assuring the continued security
of the United States. Strong Active Army, Na-
tlonal Guard and Army Reserve forces are in-
dispensable ingredients of our conventional
defense posture and the strategy of realistic
deterrence.

‘We therefore resolve that the Association of
the United States Army declares its firm and
resolute opposition to any action which
would reduce or lower the level of Army
total force strength below a minimum of 1.6
million or the level of Army active force
strength below a minimum of 800,000.

NO, 3. TOWARD A MODERN VOLUNTEER ARMY

In 1970, the Association of the United
States Army resolved to fully support all
measures designed to Improve the attrac-
tiveness of military careers, encourage the
maximum number of true volunteers to serve
in our armed forces, and to urge continuance
of the Selective Service Bystem until such
time that qualified personnel in sufficlent
numbers, properly distributed within serv-
ices and Including the National Guard and
the Reserve, can be provided without such a
system.

The Modern Volunteer Army program seeks
to enhance professionalism, improve service
life and attractiveness, and increase public
understanding and support. The objective of
improved and attractive service life reflects
an internal and external view of the same
goal: to reestablish the appeal of an Army
career,

Professionalism must be maintalned
through attracting individuals of sound qual-
ifications and good potential for development.

The quality of Army life is related to both
the Army’s image and its purpose of protect-
ing America. Soclety cannot disparage the
value or need of armed forces to protect our
national interest and, at the same time, ex-
pect its members to volunteer for Army
service. The public must regard defending
the country as a worthwhile profession.
Those who serve must know that in serving
they gain the public’s respect and support.

In turn, the image of the Army is pro-
jected by the appearance of its members,
thelr performance of duty and theilr way of
life. For example, no one will find an orga-
nization attractive which cannot adequately
care for its members and their families.
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Substantial improvements in the number
and quality of troop and family housing are
essential.

We therefore resolve that the Association
of the United States Army shall devote its
efforts to the improvement of public under-
standing, appreciation and esteem for the
individuals in its uniformed services so that
the public will support actively the con-
cept of a Mcdern Volunteer Army.

We further resolve that the Assoclation
use its resources to support Army emphasis
on the highest standards of professional con-
duct and discipline in order to continue to
attract young people who are interested in a
career of opportunity and service with sim-
flarly motivated and dedicated individuals.

NO. 4. ONE ARMY: ACTIVE, RESERVE AND NA-
TIONAL GUARD

The threat to the security of the United
States and the free world posed by the in-
creasing military power and potential of
the Soviet Union, the People's Republic of
China, their allies and satellites has never
been more real than it is today.

In the face of this continuing threat, the
leadership of our nation has repeatedly af-
firmed the United States’ resolve to honor,
within the national strategy for reallstic de-
terrence, its commitments and obligations
to contribute to international order.

The Secretary of Defense has pointed out
in a statement to Congress that, if a major
expansion of our military forces is required
in the future, the principal reliance will
be on the National Guard and Reserves,
rather than on draftees, to augment the
active forces. The statement also recognizes
that National Guard and Reserve forces must
be upgraded in personnel, equipment, train-
ing and avallability for immediate transi-
tion from private life to active service.

The Secretary further urged that reduc-
tions in the manpower and force structures
be accompanied by the development of a

sound techmnological base and initiatives to
insure the availability of the best possible
modern weaponry.

We, therefore resolve, That One
Army, deriving its strength and flexibility
from the size, quality, readiness and dedica-
tion of 1its component parts—the Active
Army, Army Reserve and National Guard—is
essential to the effective deterrence of any
military threat against the Unlted States.

NO. 5. MODEENIZATION OF ARMY EQUIPMENT

The Army is emerging from a period of
prolonged conflict during which relatively
few weapon systems have been added to its
equipment inventory.

The policy to avold postwar surplus has
caused a drawdown of materlel reserves
which are in urgent need of replenishment.

To maintain superiority, the Army re-
quires not only an adaptation to new tech-
niques in the development of rellable equip-
ment but the improvement or replacement
of equipment which 1s becoming obsolescent.

We therefore resolve that the Association
of the United States Army urge the recogni-
tion of the imperative need to re-equip the
Army with new and modern weapon systems
to enable it to carry out its basic funetion of
securing this nation.

NO. 6. RESEARCH AND DEVELOPMENT

‘While the Soviet Union's military research
and development effort continues to grow,
the United States has falled to keep pace.

Our world leadership, due in significant
part to our technological superlority since
World War II, is being seriously jeopardized
as a result of insufficient funds for adequate
research and development, One potential
danger resulting from this situation is the
nation being placed in a position vulnerable
to international blackmail.

One area of significant contribution has
been the accomplishments of existing in-
house laboratories, complementing the coun=-
try's civilian research and development ef-
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fort. These have added greatly to the overall
effectiveness of this program and should be
continued.

We therefore resolve to urge that suf-
ficlent resources be provided to the defense
research and development effort to insure
world technological leadership.

NO. 7. RACE RELATIONS AND EQUAL OPPORTUNITY

The U.S. Army, which is composed of per-
sonnel from every part of the nation and
from many ethnic, religious, and social
groups, is & cross-section of American so-
ciety.

Realizing the impact that prejudice, in-
Justice and lack of equal opportunity have
upon morale and efficlency, the Army has
sitriven to insure racial equality and equal
opportunity. Only through an active and
dedicated individual effort by all Army per-
sonnel will diserimination and social in-
Justice be eliminated in the Army.

We therefore resolve to support all pro-
grams of the armed forces to eliminate dis-
crimination and injustice and to foster, in
every facet of military 1ife, equal oppor-
tunity and understanding for Army person-
nel—male and female—and their families,
both on and off post.

NO. 8. DRUGS AND ALCOHOLISM

The Assoclation of the United States Army
recognizes the serlousness of excessive drugs
and aleohol by some members of the armed
forces. This problem is national in scope and
is not in itself the result of military service.

The Assoclation also recognizes that there
are Insufiicient speclialized facilities in the
military services to cope with this problem
and that anything short of an intensive pro-
gram is likely to be ineffective.

The Association supports educational and
medical measures already taken by the Army.
Further, we applaud the contributions of
other agencles, such as the Veterans Admin-
istration, In providing long-term treatment
for those who use drugs and alcohol to
excess.

We therefore resolve to support and en-
courage efforts which will continue to allo-
cate funds, material and personnel resources
for the purposes of identifying excessive
users of drugs and alcohol who require spe-
cial help, organizing programs for this help,
and staffing and equipping facilities designed
specifically to provide such help.

We further resolve to support the position
that long-term treatment and rehabilitation
of those who use drugs and alcohol to excess
be conducted by agencies outside of the mili-
tary services.

NO. 9. DEPENDENT DENTAL CARE

The Association of the United States Army
has long recognized a need for a more posi-
tive dependent dental care program. Empha~-
eis now being placed on the Modern Volun-
teer Army makes It even more important
that a broader and uniformly administered
program be established that would be com-
mensurate with the medical care now being
provided.

We therefore resolve to support necessary
actlon to provide adequate dental care for
all dependents of active duty personnel and
eligible retired personnel, and that appro-
priate facilities be made avallable for this
purpose.

NO. 10. CONTINUING RESOLUTIONS

Twelve resolutions adopted at preceding
annual meetings are still valld and remain in
force.

We therefore resolve that the following
continuing resolutions receive the full sup-
port of every member of the Association of
the U.S. Army:

Redeployment of U.S. Forces from Viet-
nam

Prisoners of War

Strateglic Airlift and Sealift

Support of the ROTC
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Survivor Annuity and Benefits (Widows'
Equity)

Commissaries and Post Exchanges

Equity in Service Pay

United States Military Academy

Civil Defense

Army Civililan Employees

Natlonal and Post Cemeteries

Retirement Pay Credit for Enlisted Men

REDEFLOYMENT OF U.S5. FORCES FROM
VIETNAM

We therefore resolve to support the Presi-
dent's programs designed to base the re-
deployment of U.S. forces from the Republic
of Vietnam upon progress In Vietnamiza-
tlon, developments in the peace negotia-
tions and the intensity of enemy activity.
(Resolution No. 2, 1970)

PRISONERS OF WAR

One of the most shocking and cruel re-
sults of the war in Southeast Asia is the
plight of the prisoners of war held by the
North Vietnamese and Viet Cong. Even the
most baslc consideration usually accorded
prisoners of war by the nations of the civil-
ized world has been denled.

Famlilies and other loved ones of these pris-
oners have been left to live in the uncer-
tain agony of ignorance as to the prisoners’
whereabouts, state of health or even exist-
ence,

We therefore resolve that the Assoclation
of the United States Army encourage the
federal government and reputable organi-
zations to use whatever resources necessary
to call the attention of the world and the
American public to the plight of U.S. pris-
oners of war and those of other nations held
by the North Vietnamese and Viet Cong. We
further urge that this publicity be a con=-
tinuing effort so that the expression of out-
rage on the part of all people be sufficlent to
persuade the enemy to adopt more humane
practices and hasten the return of prisoners
of war to their homes.

Further, the Association expresses its
sympathy in behalf of all of its members to
the gallant wives, familles and loved ones of
these prisoners. (Resolution No. 3, 1970)

STRATEGIC AIRLIFT AND SEALIFT

We therefore resolve that action be taken
to provide continued support for programs
designed to expand and modernize the mer-
chant marine and to support the improve-
ment In, and obtainment of, sufficlent
amounts of strateglc airlift, multipurpose
ships and other sealift, together with their
supporting facilities, required to meet the
operational needs of our ground forces. (Res-
olution No. 7, 1970)

SUPPORT OF THE ROTC

We therefore resolve to continue support
of the ROTC program and to urge that in-
stitutions of higher learning be encouraged
to cooperate with military services to upgrade
their ROTC programs and encourage student
participation in them by giving academic
credit for course work completed.

We further resolve to urge that institu-
tions continue to provide the military serv-
ices with an acceptable climate of institu-
tional support for the ROTC program on
campus, and to accept the responsibility for
education of our military leaders comparable
to thelr responsibility of educating leaders
of other segments of our soclety. (Resolution
No. 8, 1970)

SURVIVOR ANNUITY AND BENEFITS (WIDOWS'
EQUITY)

We therefore resolve to support the estab-
lishment of a survivor annuity program
which would ellminate the inequitable as-
pects that now exist. (Resolution No. 11,
1970)

COMMISSARIES AND POST EXCHANGES

We therefore resolve that the Assoclation

of the United States Army support expan-
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sion of the facillties of commissaries and
post exchanges, and, further, that these
services provide adequate personnel to prop-
erly maintain efliclent operation. (Resolu-
tion No. 13, 1970)

EQUITY IN SERVICE PAY

We therefore resolve that existing inequl-
ties in pay policies be eliminated. These in-
clude, but are not limited to, the following:

(1) The relationship of retired pay to ac-
tive duty pay.

(2) Egual
officers.

(3) The Dual Compensation Act as it dis-
criminates against retired regular officers in
federal employment.

We further resolve to continue to support
strongly a modernization of the military pay
system that will provide remuneration com=~
parable to that of eclvillans of equal skill,
education and responsibility. (Resolution
No. 3, 1869)

U.S. MILITARY ACADEMY

We therefore resolve to continue and em-
phasize a program to encourage outstanding
youth to seek appointments to the United
States Military Academy and to search for
new ideas leading to its further development
and effectiveness. (Resolution No. 8, 1968)

CIVIL DEFENSE

Now, therefore, be it resolved, that the As-
soclation of the U.B. Army supports civil de-
fense authorities in their efforts to provide
the American people with adequate shelter
against the effects of nuclear attack. (Reso-
lution No. 6, 1967)

ARMY CIVILIAN EMPLOYEES

Now, therefore, be it resolved, that this As-
soclation extends special commendation and
gratitude to the civillan employees of the
Army and recommends that dynamic career
programs be maintalned to recrult, retain
and encourage the continued service of dedl-
cated public servants in consonance with the
command responsibilities and missions of
the U.S. Army. (Resolution No. 11, 1967)

NATIONAL AND POST CEMETERIES

Now, therefore, be it resolved, that it is the
considered opinion of the Association of the
U.8. Army that the best interests of the na-
tion and the members of our armed forces
and their dependents will be served by the
expansion of national and post cemetery fa-
cllities immediately, to insure that the mem-
bers of our armed forces who have served
honorably will be provided a resting place in
& military cemetery as a tribute to their
service. (Resolution No. 14, 1967)

RETIREMENT PAY CREDIT FOR ENLISTED MEN

Now, therefore, be it resolved, that this As-
sociation encourage and indorse measures
which will permit enlisted personnel to re-
celve credit for inactive reserve duty prior
to 1 June 1958 for retirement pay purposes,
(Resolution No. 15, 1964)

risk flight pay for warrant

THE STATE OF THE UNION MES-
SAGE AND OLDER AMERICANS

Mr. CHURCH. Mr. President, the Pres-
ident’s state of the Union message—as
read to a joint session of Congress—made
two or three references to the elderly.

In the longer written statement given
to the press, President Nixon made a
more detailed description of his program
on aging.

I would like to comment briefly on his
proposals at this time, with the under-
standing that I and other Members of
the Senate Committee on Aging intend
to offer additional remarks, and new pro-
posals, early next month.

Mr. Nixon’s first order of business is
action on H.R. 1, which includes several
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provisions of direct importance to the
elderly. This “welfare reform bill,” when
first submitted by the administration,
did not call for an across-the-board
increase in social security. Thanks to
action by the House, the bill would now
provide a 5-percent increase in social
security benefits. This is a worthwhile
and vitally needed increase, but I believe
that it is inadequate. I am hopeful that
the Senate Finance Committee, and then
the Senate, will pass at least a 12-percent
increase and take action on other pro-
posals to improve the benefit level for
lower-income Americans. I am dis-
appointed that the President did not call
for an increase beyond the 5-percent
level.

In addition, H.R. 1 calls for a Federal
monthly income floor of $195 per couple
and $130 for an individual. Here again
the House has improved upon the ad-
ministration’s original request, which
proposed $65 a month for an individual.
I am glad that the administration is not
opposing these higher levels; I only wish
that the administration had exerted
greater leadership in getting us to this
more adequate level.

President Nixon's statement then calls
for action which, frankly, is puzzling.

He says:

I am requesting that the budget of the
Administration on Aging be increased five-
fold over last year's request, to $100 million,
in part so that we can expand programs
which help older citizens live dignified lives
in their own homes.

As one who had long sought higher ap-
propriations for the AOA, I welcome any
such evidence of Presidential interest.

But surely the President must know
that the Senate and the House acted
late in December to take the very action
he now calls for. The Administration on
Aging already has a funding level of $100
million, and the AOA is now busily at
work attempting to determine how to
make the best use of that funding level,
which is more than $55 million more
than previously.

The President devotes one paragraph
to nursing homes. He promises only that
he will continue the “crackdown on sub-
standard nursing homes” began in 1971
and that “our followthrough will give
special attention to providing alternative
arrangements for those who are victim-
ized by such facilities.”

It seems to me that the problem of
long-term care in this Nation will not be
resolved by more inspections and shut-
downs of marginal institutions. What we
need is a genuine national policy on long-
term care, more appropriate use of alter-
native facilities, and greater emphasis
upon rehabilitation for those now in
nursing homes. On December 2, Senator
Frank Moss—chairman of the Subcom-
mittee on Long-Term Care for the Sen-
ate Special Committee on Aging—intro-
duced a legislative package which would
take this Nation a long way toward the
goals I just described. I commend the
Senator’s proposals to the President and
his staff.

Mr. Nixon also mentioned earlier sug-
gestions he has made about pension re-
form and the property tax, but does not
provide essential details.

In short, Mr. President, the President’s
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state of the Union message gives no real
assurance that he really has paid careful
attention to the recommendations made
by the thousands of delegates who at-
tended the White House Conference on
Aging late in 1971.

We can only hope that future messages
will fill in gaps and answer questions.

And we on the Committee on Aging
will make certain that such questions are
asked.

J. EDGAR HOOVER INTERVIEWED

Mr. EASTLAND. Mr. President, the
nationally circulated magazine Nation's
Business, in its January 1972, edition
contains an excellent and worthwhile ar-
ticle entitled “J. Edgar Hoover Speaks
Out.” The article, subtitled “An exclusive
interview with the senior statesman of
law enforcement,” traces Mr. Hoover's
career as Director of the Federal Bureau
of Investigation.

Emphasizing his record of service to
law enforcement, the story gives an in-
sight into Mr. Hoover’s deep dedication
to America and its well-being as a nation.
At the same time, the article, in ques-
tion-and-answer style, gives Mr. Hoover
the opportunity to discuss many of the
vital issues facing our citizens today.

It has always been my belief that Mr.
Hoover ranks with the greatest of Amer-
icans. He is a man of great personal
integrity, and his dedication to principle
is well known. The creed by which J.
Edgar Hoover lives could well be a guide
for every American who seeks to better
serve his country and his fellowman.

I believe the article will make excellent
reading for every citizen; therefore, I
ask unanimous consent that it be printed
in the RECORD.

There being no objection, the article
was ordered to be printed in the Recorbp,
as follows:

AN EXCLUSIVE INTERVIEW WITH THE SENIOR
STATESMAN OF LAw ENFORCEMENT, J. EDGAR
HoovER
J. Edgar Hoover speaks out about:
Presidents he has known.

Attorneys General he has known.,

Crooks he has known.

Organlzed crime in business.

The FBI—past, present and future,

Demands that he retire.

Almost 48 years ago, & hardworking young
Justice Department lawyer was called into
the office of then Attorney General Harlan
Fiske Stone and told: "I want you to take
over as acting director of the Bureau of In-
vestigation."

J. Edgar Hoover reflected for a moment.
A Justice Department employee sinece 1917,
he had been assistant director of the Bureau
for three years, agonizing all the time as 1t
became increasingly a product of the politi-
cal spoils system.

“I'll take the job, Mr. Stone,” he replied,
“on certain conditions”:

The Bureau must be divorced from poli-
tics. Appointments and promotions must be
based on merit, and the Bureau must be re-
sponsible to the Attorney General only.

“1 wouldn’t give it to you under any other
conditions,” the Attorney General sald.
“That’s all. Good day.”

In the years since then, John Edgar Hoover
has seldom been out of the public eye as he
has molded the Federal Bureau of Investiga-
tion into a model law enforcement agency
and kept it that way. (The word “federal”
was added to the Bureau's title in 1935. The
word “acting” was dropped from Mr. Hoo-




Januwary 21, 1972

ver’s own title a few months after his ap-
pointment.)

“FBI"” became an abbreviation that com-
manded the respect and cooperation of
citizens.

“G-Man" became a nickname feared by
criminals and subversives.

Mr., Hoover set a rigld standard of per-
sonal behavior for himself and for the peo-
ple of the FBI. To attaln a goal of excellence,
he believes there 1s one essential: integrity
of self and deed. With absolutely no com-
promise.

A lifelong bachelor whose work is his first
love, he does find time for other interests,
too. In the evenings at his two-story house
in a pleasant Northwest Washington neigh-
borhood (a housekeeper oversees the estab-
lishment), he relaxes in front of the televi-
slon set and in the company of his two cairn
terriers. ("Naturally, they're spoiled. They
boss me around.")

He loves gardening and is proud of his
roses. And now that he's put down artificlal
turf in his spacious back yard, “I can forget
about seeding grass every year. This stuff is
wonderful.”

His favorite sport is horse racing. A big
reason Is that “you can relax completely. I
love to watch the horses run.” The Ex-Agent
Association recently gave him a statue of a
stallion—"the first I've ever owned, though
I've supported many of them.”

He was also a fan of the Washington Sen-
ators before the franchise was moved to
Texas last fall, and frequently went to games
with Richard Nixon when he was Vice Presi-
dent. (Mr. Nizxon “knew all the players by
name and everything about them—batting,
flelding, everything.”)

His favorite vacation spot is La Jolla,
Calif., and if he were an agent in the field,
that’s where he'd most llke to be assigned.
His second choice would be Butte, Mont,

“I've been accused of using Butte as a kind
of Siberia for agents that displease me,” he
says with a chuckle. “When that allegation
was made, I checked up and found we ac-
tually had 144 requests from agents to be
assigned there. You know why? It’'s close
to Glacier National Park, and some of the
best hunting and fishing In the world is
around there.”

Mr. Hoover, 77 this New Year's Day, has
been warmly lauded for his performance as
director of the FBI. An Inner corridor lead-
ing to his office is lined with plaques and
citations from sources of organizations and
with mementoes from notables he has
known

In recent years, he also has been the target
of criticism, a fact he accepts as inevitable
in light of the position he holds.

In this interview with editors Jack Wool-
dridge and Wilbur Martin of Nation’s Busi-
ness, Mr. Hoover talks over many of the high-
lights of his career, taking note of achieve-
ments for which he has won praise as well
as matters for which he’s been criticized, and
discussing other subjects ranging from Pres.
idents and Attorneys General he has known
to ecrooks he has known.

You have served under eight Presidents.
Were you closer to some than others?

President Coolidge I only knew officially.
I became very, Very close personal friends
with Herbert Hoover, but really this was after
he left office. He was chairman of the board
of the Boys’ Clubs of America and I was a
board member. I got to know him quite well.

I didn't know until he told me years after
he left office that he was responsible for my
being named director of the FBI. As a young
lawyer in the Justice Department, I had
worked with the Senate Foreign Relations
Committee on an Investigation of whether
we should restore recognition to Russia. I
had come to the attention of Mr. Hoover, who
was then Secretary of Commerce.

Attorney General Stone mentioned to him
that he was looking for someone to put in
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charge of the Bureau and Mr. Hoover rec-
ommended me,

I always felt President Hoover was terribly
wronged. Everyone blamed him alone for
the Depression. He was a very shy man, you
know, very human. We used to walk down
the street In New York City after he had
been President and no one recognized him.
I thought, “How terrible, to be forgotten.”

I was so pleased that In his later years he
was recognized for the great man that he
was.

I was very close to Franklin Delano Roose-
velt, personally and officially. We often had
lunch In his office in the Oval Room of the
White House. During his Presidency and
afterwards, at Gettysburg, I was close with
Gen. Eisenhower. He was a great man and a
great President.

I lived across the street from Lyndon John-
son for 19 years. We were very close friends
and this friendship continued during his
Presidency and to this day, I hear from him
regularly.

When he was in the Senate, and we were
neighbors, he had a little dog he called Little
Beagle Johnson. Every few days he would
come over In the evening and say, “Edgar,
Little Beagle Johnson's gone again. Let's go
find him."”

And we would go off looking all over the
neighborhood.

When he was President, two of LBJ's
beagles died. One swallowed a stone and the
other one was run over by a Secret Service
car.
I got a little beagle from a kennel in At-
lanta and gave it to him. One day, I was
visiting at the White House and he said,
“Let's go look at the dogs.” We were walking
along when all of a sudden he hollered, in his
big Texas voice right in my ear, “Edgar, where
are you?”

Well, I was right beside him and I didn't
know what he meant. “I'm here, Mr. Presi-
dent,” I sald.

“Oh, I don't mean you,” he answered. “I
mean the dog, the beagle, I call him Edgar.”

I had a letter from President Johnson
just a few weeks ago and he told me Edgar
was doing just fine on the ranch in Texas.

Of course, I have been friends with Presi-
dent Nixon for a long time. I first met him
on the Alger Hiss case. A lot of hatred for
President Nixon stems from this case, from
some of the liberals and pseudoliberals who've
never gotten over this case, I think much of
the hatred for me stems from this case, too.

[Mr, Nixon, then a Congressman, played an
active role in the case, In which Hiss, a
former State Department officlal accused of
having passed on secrets to the communists,
was convicted of perjury.]

President Nixon has changed materially.
He's much more extroverted today than when
I first met him. That’s good. I think he's
doing an excellent job as President, despite
the brickbats he gets thrown at him from
some of the media. He never loses his cool.
He's done an excellent job on economic mat-
ters and I think his coming trips to China and
Moscow will turn out well. He knows how to
negotiate with people without giving up
principles,

You have also served under 16 Attorneys
General and once termed Ramsey Clark the
least effectives. Who was the best?

Oh, that’s hard to say. There are a half
dozen that stand out, those I was very close
to.
There was Harlan Fiske Stone [who served
under President Coolidge]. He appointed me
and we were very close. After he became
Chlef Justice of the Supreme Court he often
would stop by, He'd say, “Edgar, I've come
by to get an account of your stewardship.”
He considered me the steward of the FBI.

Then there was John G. Sargent [who also
served under President Coolidge]. He was
a big man, 6 feet 6 or 7, and wore a size 15
shoe. His feet always hurt and sometimes
when I went home with him to lunch, he'd
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take his shoes off. He was llke the mountains
of Vermont—solid, very solid.

Herbert Brownell [under President Eisen-
hower] is a great lawyer, a great administra-
tor. And Bill Rogers [Willlam P. Rogers, now
Secretary of State]. We were very close. When
he was Attorney General and President Nixon
was Vice President, we would frequently
spend the Christmas holidays in Miami Beach
together.

Frank Murphy [who served under Presi-
dent Roosevelt] was a very close personal
friend. I don't know why. In the beginning,
Wwe were so opposite philosophically. Murphy
was very shy and stiff In publie. But in pri-
vate he was the life of the party. After he
was named to the Supreme Court, I would go
up and we would walk from the Court to the
Washington Hotel, where he lived.

Of course, there’s John Mitchell, the pres-
ent Attorney General. He 15 a very able man,
a very down-to-earth individual, very unlike
those Herblock cartoons in The Washingion
Post.

And I'm completely fascinated by his wife.
Martha is a wonderful person. She speaks her
mind. She has Integrity in thought. I like
that.

I was very close to the wives of some of the
other Attorneys General. Mrs. Homer Cum-
mings [her husband served under President
Roosevelt], Mrs. Brownell, Mrs. Rogers.

What, in your mind, has made you suc-
cessful in your administration of the FBI?

Principally, instilling In every FBI em-
ployee the absolute need for excellence in
performance.

A law enforcement agency is only as good
as the support it receives from the public.
Over the long run, the public cannot be
fooled. Only demonstrated performance pro-
duces the respect and cooperation necessary
to achieve the results FBI responsibilities de-
mand—eand which the public has every right
to expect.

This attention to a goal of excellence re-
quires 1ts sacrifices, It means long, often
grueling hours of work on the part of our
special agents. It means they must maintain
personal conduct standards that ralse no
question as to our capacity to discharge FBI
duties with skill and Integrity, striet im-
partiality in conducting investigations, and
self-discipline to withstand the frequent
taunts and abusive manners of those who
would impede the performance of our lawful
obligations.

Some of my crities have charged me with
being a harsh and autocratic administrator,
but they fail to recognize the trust that must
be generated from the proper discharge of
FBI responsibilities. This fact leaves little
room for error. An enforcement agency, by
the very nature of its dutles, 1s an easy and
natural target for criticism.

You spoke of critics. In recent years, the
most persistent criticism concerning you, Mr.
Hoover, has been that you should retire and
hand over the reins of the FBI to a younger
man. What is your reaction to this?

I don't consider my age a valld factor in
assessing my ability to continue as director
of the FBI—any more than it was when, at
the youthful age of 29, T was appointed to
this position. I was criticized then as “the
Boy Scout.” Now, I'm called “that senile old
man."

My appointment to head the FBI was based
on performance and I belleve that same
standard should apply to any evaluations of
my fitness to continue in this post.

Years are only a gulde to a person’s age and
have little meaning when attempting to
equate them with ability, vigor and demon-
strated performance.

This is what I belleve many young people
are talking about today when, in spite of
their youth, they demand a more active role
in our soclety commensurate with the many
obligations they are required to shoulder.
And they are right.
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Many of our great artists and composers
did their best work in their 80s. They were
judged on performance, not age. Other lead-
ers, too.

Look at Bernard Baruch; he was brilliant
in his 90s—and Herbert Hoover and Douglas
MacArthur in thelr 80s.

That is my policy. I judge a man on the
quality of his performance. So long as I am
blessed with good health and enthusiasm
for my work, I would hope that I may be
judged in this same manner.

How much has the FBI grown since you
assumed its leadership?

When Attorney General Stone appointed
me on May 10, 1924, to head what was sim-
ply called the Bureau of Investigation, the
Bureau had 441 special agents.

Compared with today, the Bureau's juris-
dictlon was quite limited. Through the years
Congressional enactments, Presidential di-
rectives and orders of the Attorney General
have substantially increased our jurisdic-
tion to some 185 federal investigative mat-
ters.

We have 50 fleld offices located throughout
the U.S. and Puerto Rico. In addition to
these major offices, there are hundreds of
resident agencles or suboffices. All told, the
Bureau now has approximately 19,000 em-
ployees, and over 8,000 of these are special
agents,

I might say here that the average agent
works overtime 214 hours every day, but gets
paid for only one hour and 49 minutes, the
legal limit. I think the amount of overtime
is grossly excessive, but it's necessary be-
cause of the vastly expanded duties given the
Bureau.

Has the nature of your own work changed
as the Bureau has grown?

In the early days, I could get out and visit
the fleld offices every year, personally see the
agents in action, and spot those with poten-
tial, those who did more—or less—than their
duty.

I can't do that now. I have to stay here.

I spend a lot of time in preparation for
testimony beYore Congressional committees,
and in testifying.

But the FBI inspection division reports
to me on what you might call “the blood
pressure of the service." It makes inspections
of every fleld office—not to get somebody,
but to find the soft spots, If any. We can't
afford these.

Another difference is that in the early days,
I could get out on cases. I wish I could do
that now, but somebody has to run things
here. I still sweat the hard cases out, though
here at hearquarters,

The plane hijackings, for example.

What were some of the cases you went on?

Some were publicized, some were not. There
was one involving John Henry Seadlund, in
the '30s. He was wanted for the kidnaping
and murder of Charles S. Ross [a wealthy
8t. Paul, Minn., businessman]. Seadlund
was arrested at the SBanta Anita race track in
California and I flew out there to get his con-
fession.

In the FBI, we have never countenanced
any rough stuff, never any “third degree.” I
believe psychology plays a large part in
dealing with criminals. Psychology and integ-
rity, even with criminals. This case makes
that point.

I talked all day to Seadlund and I hadn't
had any sleep. Or food. I asked him if he
wanted something to eat.

“What do you want to know for?” Sead-
lund snapped at me. “You won't get it for
me.” I asked him pretty bluntly, “What do
you want to eat?”

He sald, “Steak, potatoes, and ple A la
mode.” I told an agent, “Just double that
order.

The next day Seadlund asked to see me.
He told me, “Well, you kept your word and
got me my steak. Now get your steno and I'll
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tell you what you want to know.” I got a full
confession.

So psychology and integrity are tremen-
dously important. FBI agents were warning
suspects of their constitutional rights long
before it was required by law.

We had to take Seadlund to St. Paul. When
we left Los Angeles it was 78 degrees and
when we got to St. Paul it was zero. We had to
hide out from the press in the woods for two
or three days, looking for the bodles of Ross
and Seadlund’s partner, whom he had also
killed.

I asked one of the agents to get me some
warm clothing. He brought me & suit of red
woolen underwear. He could have at least
gotten white, but it was a gag and it was
appreciated.

Weren't you also personally in on the Alvin
Karpis affair?

Of course, there was Karpls. He was part
of the Ma Barker gang, and kept sending
me posteards from all over the country, say-
ing he was going to kill me llke Ma Barker
and her son [Fred] were killed in a gun
battle in Florida. I passed the word that
whenever we spotted him, I wanted to make
the capture personally.

Well, we tracked him to New Orleans [in
April, 1936] and I flew down there.

We try to make an arrest at dawn, or some
other time when there aren’t many people
on the street. But we had to do this one at
5 in the afternoon. Karpis had been holed
up in an apartment on Jeffl Davis Parkway
and it was the rush hour and there were
people everywhere.

Earpis and a companion suddenly walked
out of the house and got into a car. I ran
up on one side and grabbed him. Another
agent went to the other side and grabbed
the other fellow.

I sald, “Bring the handcuffs,” but every-
body had forgotten to bring handcuffs. So
an agent who had grown up on a cattle ranch
sald, “I can tle him up so he can't move.”
And he did, tylng his hands behind him with
a necktie.

When we got into the car, Earpls called
me by name. I asked him how he knew who
I was and he said, “Oh, I saw your picture
in the paper in Miami.” I'd had my picture
taken when I caught that sallfish on the
wall over there, the only one I've ever caught.
Karpis sald that my luck was better than
his, that he'd been trying to catch one for
three years.

On the way downtown, the agent driving
the car got lost.

Earpls spoke up, wanting to know where
we were golng. I asked him why he cared
and he said, “Well, if it’s to the post office
building, I can tell you how to get there,
I was planning to rob it.” So he directed us.

The agent who was driving heard from
me later.

You have always shown particular interest
in kidnaping cases, haven't you?

Yes. Every case is important, but kidnap-
ings strike me as being extremely viclous
crimes against soclety. Offten they Involve
young children or other family members. I
don't think there is anything worse than the
kidnaping of a child and the agony of the
family. I look with a great deal of personal
satisfaction on our accomplishments in these
cases.

We first got the name “G-man” on a kid-
naping, the Urschel case. [Oklahoma oil-
man Charles F. Urschel, kidnaped In 1933
by the George “Machine Gun” Kelly gang.
Caught in a house in Memphis, Tenn. Kel-
1y cringed and cried, “Don’t shoot, G-men,
don't shoot, G-men!"]

The federal kidnaping statute, passed in
1932 after the Lindbergh baby kidnaping,
as well as a serles of other speclal “crime
bills" in the early '30s, greatly expanded
our responsibilities in that field.

Do you have any advice on how to keep
in good health?
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I try to stay in good health by avolding
excesses. Moderation in everything you do
is a good rule. I take a physical every year
and the last one showed I was In better
shape than when I took the first one in
1938. I had to lose a little weight after that
one.

All of our agents must be in top physical
condition. They can be a little underweight,
but they can't be overwelght. When I put
that rule in, some men groaned a little.
But the wives all think it is great.

I exercise every morning on an exercycle.

I try to get enough sleep each night, but
not too much.

In the evening I relax and watch televi-
sion, I usually have a highball, maybe two.
But never more than two. Jack Daniels
black label—on the rocks, with a dash of
soda. I never drink martinis, Martinis are
poison. Nohody can drink four and be sober.

I never take work home with me Monday
through Friday. But I take a lot of work
home with me on the weekend when I have
time to think.

Of course, I watch my diet. Again, you
have to do everything in moderation.

I have two little cairn terriers. One is 17,
blind and deaf, and the other is four. She's a
little hussy, bosses the older one around. At
breakfast, they get my bacon and eggs. 1
get the frult juice and black coffee.

1 always have the same thing for lunch:
grapefrult, cottage cheese and black coffee.
And usually I eat at the same place [the
Mayflower Hotel].

I like to relax at lunch. One of the things
that irritates me is for people to come up
and ask, “You don't know me, do you?" I
always say, “If you were ever in Alcatras,
I know you. We'd have a record on you.”

My dinner at home is always moderate.
I'd love to have & pilece of chocolate cream
ple. But I don't. Moderation in what you do,
integrity in what you do. I believe in that
absolutely.

Horse racing is your favorite sport. Have
you seen any of the great winners?

Yes. I saw Whirlaway, for example.

As a matter of fact, I was at Aqueduct and
asked a friend with me to get a ticket on him,
He came back with a ticket on the wrong
horse, Tola Rose I think it was, a 20-1 shot.
Whirlaway was something like 2-5. And Tola
Rose won. I told him I should let him pick
the horses every time.

One fellow I wouldn't let ever pick a horse
is George Allen [a friend of President Roose-
velt, Truman and Eisenhower]. He always
bets three horses in the same race—to win.

President Elsenhower used to give George
856 to bet for him every now and then, I told
President Elsenhower, “I'd never let George
bet for me. He's the worst at picking horses
I ever saw.”

George sald that if I'd told that to any-
body else but the President, he'd have suer
for slander. We're very good friends.

What are your 10 most important accom-
plishments as director of the FBI?

It's difficult to pick out any speclfic num-
ber of accomplishments. Certainly among the
most important was cleaning up the Bureau,
cleaning out the political hacks. This was
the mandate given to me by Attorney General
Stone when he appointed me. Also, winning
tt e support the FBI has consistently received
over the years from the law-abiding and con-
cerned publie.

Without these, it is doubtful the FBI could
have realized many other accomplishments.
I am particularly proud that FBI perform-
ance during my tenure has merlted the pub-
lie’s support.

Other accomplishments which were im-
portant in the development of the FBI in-
clude the natlonwide centralization of crimi-
nal fingerprint records in the FBI Identifica-
tion Division in 1924; establishment in 1932
of the FBI Laboratory; and establishment in
1935 of the FBI National Academy, whicn
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provided a university-level advanced train-
ing program for select law enforcement of-
ficers throughotit the nation.

Also, the capture of the Nazl saboteurs
landed on our shores by submarine during
World War II; the convietions of top com-
munists leaders following the war; the suc-
cessful investigations into the Rosenberg
and Col. Rudolf Ivanovich Abel spy cases in
the 1050s; the convictions resulting from our
investigations of the murders of a number
of civil rights workers during the 1960s; and

he beginning of the FBI National Crime
Information Center.

There are many more, of course, but these
stand out in my mind.

What about your own politics?

You know, when I took over with the man-
date to clean out the political hacks and
stralghten out the Bureau and did, I was ac-
cused of being a Democrat because the Re-
publicans were In office. Then I was accused
of being a Republican when the Democrats
took over,

I grew up in and live in the District of
Columbia. I have never voted in my life:
I don’t like labels and I am not political. My
feellng about politics is that both parties
should nominate for all offices the very best
qualified man—unfortunately, that isn’t al-
ways the case—and that the people should
vote for the man who they belleve is the
best qualified.

You have been quoted as saying the FBI's
National Crime Information Center is a
real breakthrough in fighting crime. Why so?

The NCIC provides what was long urgent-
ly needed, a comprehensive and swiftly ef-
ficient informational exchange system of na-
tional scope.

This computerized index of documented
crime data is now tled to all states and
Canada by a vast telecommunications net-
work. The total number of NCIC active
records concerning stolen property and per-
sons wanted for crimes has climbed to over
three million, with dally transactions some-
times well over 75,000,

I'll give you an example of why I think
this gives our nation's law enforcement com-
munity an essential tool to meet the chal-
lenge of crime,

Recently, two state troopers in New York
stopped a car. They radioed for a check on
it and within two minutes—two minutes—
they knew that the car had been stolen and
that its two occupants were wanted for mur-
der in California.

Some have charged that federal computer
systems are leading to a huge national data
bank that could strip the individual of his
privacy. Could you comment?

As far as the FBI is concerned, those fears
are groundless.

The National Crime Information Center
Is the principal FBI computer system and
it contains only documented data concern-
ing criminals and stolen property. Its in-
formation is avallable only to authorized law
enforcement agencies and the system was
designed to prevent any abuse or misure of
its data.

Any allegations that this could lead to a
“blg brother is looking at you” operation
are completely false.

The FBI has been accused of engaging in
unauthorized wiretapping. What are the
facts?

The facts are that the FBI has not used
wiretaps without the authority of the At-
torney General, and then only to a limited
extent In cases involving our nation’s se-
curlty.

Also, under the Omnibus Crime Control
and Safe Streets Act of 1968, federal judges
may authorize the FBI to use electronic sur-
veillance techniques in some cases involving
organized crime, The Attorney General has
to approve each instance, and a written af-
fidavit establishing probable cause for action
must be presented to the judge.
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Assertions that FBI wiretapping is wide-
spread are absurd. If the FBI engaged In
wiretapping to just a Iraction of what its
critics suggest, it would have no time for
anything else,

These critics who accuse the FBI of this
practice can never produce any proof.

Congressman Boggs (Rep. Hale Boggs (D.-
La.), majority leader in the House) made
a wild statement that his telephone had been
tapped. That charge was simply not true.
No telephone of any Congressman has ever
been tapped since I became Bureau director
in 1924, He was put in the position of having
to “put up or shut up" on that charge and he
shut up.

Another accusation against the FBI iz that
of snooping on campuses.

Completely false. I believe this is only a
scare tactic to inflame the academic com-
munity against the FBI.

Yes, the FBI does conduct Investigations
on college campuses—or anywhere else in the
nation. But only if there is a vicolation within
its investigative jurisdiction.

If, for example, an ROTC bullding has been
destroyed by a fire or explosion, we will in-
vestigate to see If there is evidence of sabo-
tage or destruction of government property.
Many campuses have government research or
other government facilities. If government
property is damaged or stolen, the FBI in-
vestigates.

We do not snoop on campuses, or in any
way treat the campus different from any
other area of society. The FBI has the highest
respect for academic freedom.

American business is making great use of
computer technology, particularly in records
management. What steps has the FBI taken
along this line?

One of the first actions I took upon be-
coming director was the establishment of a
centralized national file of arrest records on
fingerprints. This led to formation of the FBI
Identification Bureau in 1924, the year of
my appointment.

From 800,000 fingerprint records, this has
now grown to nearly 200 million, including
many clvillan and military fingerprints that
are kept separately from those filed as a
result of arrests, I have always felt strongly
that fingerprints for identification purposes
are a protection for the public. I remember
I personally took the fingerprints of John D,
Rockefeller Jr. and his family in 1924 to en-
courage the public to take advantage of this
protection, and to show there was no stigma
in having your fingerprints recorded. Nelson
was a little boy then.

As far back as 1834, the FBI installed a
punch card system of searching fingerprints.
However, because of the rising volume of
fingerprint records this proved inadequate
and, by necessity, the Identification Divi-
slon had to return to manual searching.
Presently, development contracts are near-
ing completion to computerize fingerprint
flles and to electronically read, classify and
retrieve—within seconds.

In 1854, we had in operation the first au-
tomated payroll system in the federal gov-
ernment.

What are some of the major problems the
FBI has run into in combating organized
crime, especially in the field of legitimate
business?

There is no question the two most serious
problem areas are the complexity and size of
the investigations themselves, and the gen-
eral apathy of citizens directly or indirectly
affected.

On one serles of gambling raids we used
over 200 FBI agents. In another serles, we
had to call upon over 400 agents. In one
major hoodlum International bankruptcy
case alone, we had investigations being con-
ducted by 31 offices in 28 states, ranging from
New York to California and from Minnesota
to Alabama.

Many hoodlums, unfortunately, have ac-
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guired a facade of semi-respectability in
their communities. People find it hard to
believe that these so-called “businessmen"
can possibly be involved in illegal activities.

Even more disturbing, from a law enforce-
ment view, is the seeming indifference of
otherwise responsible citizens to the ac-
knowledged existence of specific phases of
organized crime in their communities.

What they are overlooking, of course, is
that hoodlum-connected major thefts in-
crease their insurance rates, that labor rack-
eteering increases consumer costs, that gam-
bling and narcotics corrupt youth, and that
bribery of clvic and police officials under-
mines good government and deprives the
public of the protection to which It Is
entitled.

Is there a law which particularly helps the
FBI to fight infiltration of business by erim-
inals?

Under the Organized Crime Control Act of
1870, which the President signed into law
in October, 1970, Title IX bans the invest-
ment of underworld funds in legitimate busi-
ness ventures. This provides for severe crim-
inal penalties, as well as forfeitures.

Successful businessmen place great em-
phasis upon personnel training. What is the
FEI doing in this area?

I certainly agree with the importance of
personnel training, and effective personnel
training has been a keystone of FBI opera-
tions since I hecame director. In fact, the
FBI pioneered advanced law enforcement
training with the establishment of the Na-
tional Academy in 1935.

In addition to the Academy, the FBI has
some 1,600 specially trained special agent
police instructors who go out where requested
and give a wide variety of tralning., For ex-
ample, this FBI Field Police Training Pro-
gram just this past year conducted more
than 9,000 training schools, attended by
more than 300,000 people. And this involved
over 83,000 hours of classroom instruction by
Bureau personnel.

The new facility for our Academy at Quan-
tico, Va., when we move in later this year,
will enable us to increase the number of
officers to be trained from 200 to 2,000 an-
nually. It will also provide specialized
courses for 1,000 others. These will be man-~
agement courses, and I'm quite proud that
we will be able to do this. I believe it will
certalnly strengthen local law enforcement.

Do you think the United States should
have a national police force?

I am vigorously opposed to a national po-
lice force, or any trend toward one. I want to
make one point clear, and it is one that crit-
fcs of the FBI seem to want to overlook.

The FBI does not declde what it will in-
vestigate. It is glven responsibilities by Con=-
gress, by the Presldent, by the Attorney Gen-
eral, It Is charged by law to carry out cer-
tain functions. And we will do that.

I might also say that I opposed our being
given some of these responsibilities. For in-
stance, we are charged with investigating an
illegal gambling case if it involves five or
more persons, remains in business 30 days,
or has a daily $2,000 gross. I believe this is a
function of local law enforcement.

The FBI has a relatively small number of
Negro special agents. What is its policy with
respect to employing members of minorities?

The FBI is unequivocally dedicated to the
principles of equal employment opportunity.
I insist that all appointments and other per-
sonnel actlons be based on merit and fitness.

Let me say that nothing would please me
more than to have a greater number of spe-
clal agents from minority groups, We have
a very real need for them, and they would
be a most welcome asset. We will continue to
make every effort to attract those qualified.

But I have not, and will not, relax the high
standards which the FBI has traditionally
demanded of special agents without favor or
exception.
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Attorney General [Robert F,] Kennedy be-
came very angry with me over this.

I would not yield.

The standards for a special agent of the
FBI are stringent. Applicants must be of
outstanding appearance and outstanding
character, and have the required education
in law, accounting, languages or sciences,
or three years of executive, professional or
investigative experience.

We demand of FBI employees a standard
of morality which can be approved by the
majority of the American people, Some say
we are too strict, but I submit to publie judg-
ment that discipline is an absolute necessity.
An undisciplined law enforcement agency is
& menace to soclety.

‘We do have exacting standards in the FBI
and we apologize to no one for them. We
have no intention of arbitrarily compromis-
ing these standards to accommodate kooks,
misfits or slobs.

As I have sald publicly, disregard for law
and order is encouraged by hatemongers, ex-
tremists and others who say that revolution
against soclety is justified and necessary.

A nmumber of terrorist or revolutionary
groups seem to have sprung up in recent
years. Would you comment?

Terrorist-extremist sentiment is on the
rise in the nation today, especially In the
so-called New Left. The Students for a
Democratic Soclety was formed in 1962 and
by 1967 this group had developed a revolu-
tionary, violent posture, urging destruction
of our democratic institutions, In 1969, it
was torn by factionalism and its extremist
wing became the Weatherman.

The Weatherman, which went underground
in 1970, bellieves in vioclence. Its adherents
have collected explosives and set up bomb
factories. They have carried out acts of vio-
lence not only against police facilities, but
agalnst military and government bulldings
and even private buildings which happen to
house the offices of companies these extrem-
ists don't like.

Bmall terror groups, operating from under-
ground, represent a great danger. Unfortu-
nately, the Weatherman type of extremist
mentality seems to have spread to some other
young people and even some adults.

You have black natlonalist terror organiza-
tions such as the Black Panther Party. The
Panthers are hoodlum-type revolutionaries,
and their true nature must be exposed.

Currently the Panther Party is doing every-
thing possible to show a *“humanitarian
face”—to show that 1t is interested, for ex-
ample, in the welfare of children through
its so-called Breakfast for Children program.

This is a public relations gimmick, Part of
the reason for this feigned emphasis on hu-
manitarianism is to encourage contributions
from wealthy white liberals, who have given
thousands of dollars to the Panthers.

What is the FBI’s role concerning protests,
such as those against the Viet Nam War?

In America, we have freedom of expression.
Individuals have a right on their own to
oppose the war or say anything else they
desire about Viet Nam.

There are a number of antiwar groups and
they have the right to voice their viewpoints.
The FBI does not in any way attempt to
stifie groups or individuals who speak out
against the Viet Nam War. Charges that we
do are completely false.

The FBI becomes concerned only when
members of these or any other groups violate
laws within its investigative jurisdiction, Or
when the activities of the groups become vio-
lent or terroristic and pose a threat to the
internal securlty of the country.

You mentioned what you consider your
most important accomplishments as FBI di-
rector. What would you consider the most
important cases the FBI has investigated?

I like to think that all of our investigations
are important. But in terms of their impact
on FEI operations or the events of the time,
a few stand out.
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The successful investigation of the kid-
naping of Charles Lindbergh's son in 1932
led to the passage that same year of the
federal kldnaping statute, giving the FBI
added jurisdiction over this despicable crime.

John Dillinger had become a full-blown
American folk hero by the time our agents
were forced to shoot while moving in to
arrest him in Chieago during 1934. I saw an
ad the other day that they were making
another movie about Dillinger. I suppose this
one will make him a hero again. I can’t
understand this, The worst movie ever made
was that one about Bonnle and Clyde. They
were nothing but a couple of bum criminals,
the worst kind.

Just a few months prior to the Japanese
hombing of Pearl Harbor in 1841, FBI agents
arrested 33 members of the network of the
German spy, Frederick Duquesne. This case,
together with the FBI capture of the Nazl
saboteurs landed secretly in this country, I
am sure, stopped serious enemy attempts to
sabotage our war effort. Those Nazl saboteurs
were tried In Classroom No. 1 of this bulld-
ing [the Justice Department building].

In 1949 our investigations resulted in the
conviction of 11 top leaders of the Commu-~
nist Party, U. 8. A. We were only a few years
removed from working with the world's lead-
ing communist power, the Soviet Union, as an
ally. It was hard for some to realize the
conspiratorial nature of the Communist Party
in those circumstances.

The trial in which the leaders were con-
victed galvanized public opinion to the fact
the communists were attempting to subvert
our democratic form of government. The
Rosenberg atom bomb spy case the following
year left little doubt of these motives.

The six-year-long FEI investigation of the
1950 robbery of Brink's, Inc., at Boston dem-
onstrated the virtue of Investigative per-
sistence and hard work,

The FBI investigation of the assassination
of President Eennedy at Dallas resulted in
the Interviewing of approximately 25,000 per-
sons and the submission of more than 2,000
reports to the Warren Commission,

As a result of the assassination and the
investigation, Congress passed legislation,
approved by the Presldent, providing for fed-
eral criminal penalties in instances involving
Presidential assassination, kidnapping and
assault. The FBI was charged to investigate
such violations, which were previously the
responsibility of the local jurisdiction in
which the crime occurred.

The FBI investigation of the murder of
three civil rights workers In Mississippl in
1964, as well as Investigations of other simi-
lar instances of violence and brutality,
helped to hasten the passage of broader civil
rights legislation.

Mr. Hoover, is there one crook you re-
member most vividly?

Gaston B. Means. I think he was the worst
crook I ever knew. I fired him from the
Bureau the first thing when I took over and
he became mixed up in all sorts of things.
He was a scoundrel,

Evalyn Walsh McLean [the wealthy Wash-
ington soclalite] knew he was a crook, but
she thought because he was, he could help
in the Lindbergh kidnapping. She gave him
$100,000 to try to get the baby back, and
would have given him more. She was golng
to pawn her jewels, but I stopped that.

We never did find the money Means got
from Mrs. McLean and which he said he had
buried. We had divers searching the Potomac.
When he was convicted and in the hospital at
Leavenworth, I flew out there and saw him.

“Why did you lle to our men about where
the money 15?"” I asked him.

He put his hand over his heart and saild,
"Oh, Edgar. That wounds me."

He was a complete scoundrel. But he was
the type some people liked—a sort of lovable
scoundrel.

A headquarters building for the FBI is
being constructed across the street. When
will it be completed?
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There are some who maintain that the
only reason I am staying on as director of the
FEI is to be present at the dedication of this
new building. I say this is absolute nonsense.
In a recent speech, I facetiously noted that
at the rate it is going up, none of us will be
around by the time it is completed.

Hopefully, it will be ready for occupancy
in 1974, We have shared space with the De-
partment of Justice since 1934 and during
that period our staff and that of the De-
partment have multiplied many times. It's
been necessary to relocate many phases of
our operations in seven other sites in the
capital.

This new headquarters will bring every-
thing under one roof and vastly improve our
administration and efficiency.

Would you take a look chead at the FBI's
role in the years to come?

I would hope the FBI's role in the future
will be identical with its role in the past
and at the present. That is, belng a servant
of the people.

The FBI's success has been bullt on one
vital base—the confidence of the people. If
we knock on a citizen’s door, he does not
have to talk to us or give our special agents
information. This is a decision he must make.
We can solve cases only if citizens furnish
information.

We want to maintain the confidence and
support of citlzens in all walks of life, in all
areas of the country. If we don't, we simply
cannot do the job for which we are responsi-
ble.

I want the FBI's work in the future to con-
tinue to merit the approval of the people.
This means, on our part, top quality investi-
gations. Efficlent, loyal and responsible per-
sonnel. A willingness to work hard.

One last question, Mr. Hoover, Yow've spent
your life fighting crime. Have you, as a
person, ever been victimized?

Yes. Once by a fellow who came door-to-
door. I bought a load of fertilizer from him
for my roses. The stuff turned out to be black
sawdust.

And then, once by the fellow they called
“The Birdman of Alcatraz.” He had two
cells—one in which he lived, and another
where he kept his birds.

My mother was alive then and she always
liked to keep a few birds, so I bought a
canary from him. Only it turned out to be
Just a sparrow, dyed yellow.

So I've been conned at least twice In my
life. I guess that proves I'm human.,

MEYER SORKOLOW—MARYLAND
VETERAN OF THE YEAR

Mr, BEALL. Mr. President, it is in-
deed satisfying to see someone who has
worked long and hard for his country
and for the interests of all veterans re-
ceive the credit he so richly deserves.
Such a man is Meyer Sokolow, who has
been selected as “Maryland Veteran of
the Year” by the Joint Veterans Com-
mittee of Maryland.

Mr. Sokolow, past departmental com-
mander of the Jewish War Veterans of
the U.S.A. and chairman of the Joint
Veterans Committee of Maryland, has
done much to strengthen the voice of
Maryland veterans. Through his leader-
ship, both local and national veterans’
organizations have actively promoted the
patriotic ideals that have held our Na-
tion in fine stead.

Mr. Sokolow has long been concerned
about the welfare of innocent victims
of war, particularly the people of South
Vietnam. While serving as national
chairman of Aid to the People of South
Vietnam for the Jewish War Veterans,
he supervised the collection of hundreds
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of tons of clothing and medical supplies
that were sent directly to the U.S. Army
and Marine Corps civic action officers
for distribution in hamlets and villages
in South Vietnam. Through these efforts,
the hardships of war for many unfortu-
nate people were lessened, Clearly, Meyer
Sokolow is a man who is deeply con-
cerned both for principles and the peo-
ple.

I ask unanimous consent that the edi-
torial published in the Baltimore News-
American of January 20, 1972, commend-
ing Meyer Sokolow be printed in the
RECORD.

There being no objection, the editorial
was ordered to be printed in the REcorp,
as follows:

VeETERANS' HONOR

A coveted award, “Mearyland Veteran of
the Year,” has gone to Meyer Sokolow, past
departmental commander of the Jewish War
Veterans of the U.S.A.

The honor is the most significant because
it is bestowed by the Joint Veterans' Com-
mittee of Maryland. This organization repre-
sents the members of the American Legion,
Catholic War Veterans, Disabled American
Veterans, Jewish War Veterans, Marine Corps
League, Veterans of Foreign Wars, and Vet-
erans of World War 1.

Mr. Sokolow, a veteran of the Korean comn-
flict, has served as national chairman of
Ald to the People of South Vietnam for
the JWV, supervising the collection of tons
of clothing, soap and medical supplies sent
to aid the war victims in South Vietnam.

We congratulate Mr. Sokolow upon his se-
lection. The service that veterans' organiza-
tions do for others, such as the Vietnamese
war victims, is too often overlooked by those
who think the Legion, the VFW, the JWV
and others are merely soclal groups.

AWARD TO W. O. DuVALL,
ATLANTA, GA.

Mr. TALMADGE. Mr. President, each
year Dixie Business, edited and published
in Decatur, Ga., by Hubert E. Lee, selects
an outstanding citizen for “A Great
American” award, Selected for 1971 was
W. O. DuVall, chairman of the board of
the Atlanta Federal Savings & Loan As-
sociation.

I ask unanimous consent there be
printed in the Recorp the article from
Dixie Business designating Mr. DuVall
as the “A Great American” for 1971 and
also the remarks I made in 1967 in the
Senate when Mr. DuVall received an
honorary doctor of laws degree from the
Atlanta Law School.

There being no objection, the items
were ordered to be printed in the Recorp,
as follows: :

[From Dixle Business]
W. O, DuVars: “A GrEAT AMERICAN" FOR 1071
(By Hubert F. Lee)

W. O. DuVall, Chairman of the $§500-Million
Atlanta Federal Savings and Loan Assoclation
has been named the A Great American” for
1971 by the editors of Dixle Business,

He is the 17th to be honored.

Mr. DuVall was named to the South’s “Hall
of Fame for the Living" on the basis of his
life record. See page 15.

The Atlanta Eiwanis Club in 1969 dubbed
him “Kiwanian of the year.”

His alma mater, the University of Florida,
in 1968 conferred on Mr. DuVall honorary
law degree—LILD-—as reported in Dixie Busi-
ness and inserted In the Congressional Record
by Rep. Fletcher Thompson.

Mr. DuVall was nominated by Hubert F.
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Lee, editor of Dixie Business; Joseph R.
Mills, a Deacon of the Glen Haven Preshy-
terlan Church and owner with his son Bob
Mills, of the Mills Body Shop, seconded the
nomination,

The day-to-day management of Atlanta
Federal was turned over to able Bill Wain-
wright by Mr. DuVall on July 23, 1971.

Mr. Wainright is president and has been
Mr. DuVall's good right hand,

Rev. James P. Wesberry best fells the Saga
of W. O. DuVall.

[From the CoNGrEssiONAL REcomrn, Oct. 18,
1967]

HonorarY Doctor oF Laws DEGREE ConN-
FERRED Uron W. O. DUVaALL, CHAIRMAN,
ATLANTA FEDERAL SAVINGS & LOAN AsSocI-
ATION

Mr. TALMADGE. Mr. President, an honorary
doctor of laws degree was conferred by the
Atlanta Law School upon one of the city of
Atlanta’s most outstanding businessmen,
W. O. DuVall, chairman of the board of the
Atlanta Federal Savings & Loan Association.

This was indeed a high honor for Mr.
DuVall and a well-deserved recognition of
the outstanding contribution he has made
to his city and State.

On this occasion, the Reverend James P,
Wesberry, pastor of the Morningside Baptist
Church in Atlanta, delivered an eloguent
tribute to Mr. DuVall:

Rev. James P. Wesberry, pastor of the
Morningside Baptist Church, Atlanta, one of
the great preachers and leaders of our time,
outlined the achievements of the honorees.

Here 1s what, Rev. Wesherry wrote and sald
about W. O, DuVall, a real in the flesh
Horatlo Alger success hero:

“You were born in Pearson in South
Georgla on July 23, 1901,

“At the age of 14, upon the occasion of
the eternal homecoming of your father, you
came to Atlanta to live with your physiclan
brother, Beecher DuVall.

"Upon graduation of Young Harris Col-
lege you were principal of an elementary
school at Hampton, Florida for two years
and at Lawtey, Florida for two years while
you continued your education at the U, of
Florida.

While teaching and administering the
school at Hampton you met, fell in love with,
and married the former Harrlett Turner of
Leaksville, Miss,

“At the time you recelved your A.B. de-
gree from the U. of F. in 1924, several unigue
events happened in your life; you served as
an instructor at the University during the
summer; . ., your first daughter was born;
and you served as a member of the State
Legislature of Florida.

“You came back to Atlanta in 1926 and
taught at Joe Brown High School and at-
tended the Atlanta Law School at night.

“Often, after working hard all day and
golng to Law School at night, you did your
studying with a law book on one knee and
a baby on the other,

“Upon graduation from the Atlanta Law
School you were admitted to the bar and
became a member of one of the most re-
spected law firms in Atlanta.

“One of your partners in the law, Mr, Mec-
Elreath, a founder of the Atlanta Bullding
and Loan Assoclation, encouraged you to be-
come lts secretary and attorney. You handled
all titles and loan closings.

“The assets of your Building and Loan
Assoclation at that time amounted to
$121,000.

“Today its assets are $325 million.

“¥ou have served as Executive Vice Presi-
dent, as President, and now as chairman of
the board.

“You have also served as a director of
other Influential financial organizations.

“You are a highly respected, eminent citi-
zen of this city, & glant business man, a man
of honor and integrity, a man of noblest
Christlan character.
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“You have never falled to serve your com=-
munity.

“You served for 9 years as chairman of the
initial joint City and County Bond Com-
mission, charged with planning and financing
Atlanta’s 8100 million expressway system.

“You continued as member of the new
commission that administered an $87 million
bond issue for public improvements,

“You served as a trustee of the Fulton-
DeKalb Hospital Authority for 5 years and
as its chairman for 3 years.

“You are past president of the downtown
Atlanta Klwanis Club,

“You, too, are a Master Mason and a
Shriner,

“You are a member of many other out-
standing clubs and organizations and have
received many honors.

“Above all, you are one of Atlanta’s noblest,
finest Christian citizens and you serve as a
Deacon in the Second Ponce de Leon Baptist
Church, as a trustee of the Atlanta Baptist
College and of Young Harris College.

“Because of your golden Christlan char-
acter, your many attainments and great in-
fluence for good, and your superlative quali-
ties as a lawyer, your Alma Mater, the At-
lanta Law School, is happy and privileged to
honor you.

“You honor the School more than the
School can honor you.

“And I take great pleasure in presenting
you, Wallace Odell DuVall, my dear, good
friend, for the honorary degree of doctor of
laws.”

[From the Birmingham Post-Herald, Nov. 11,
1955]

FIrRST MAGAZINE AWARD GOES TO DR. KETTERING

Dr. Charles F. Kettering, Southern Re-
search Institute trustee and General Motors
research consultant, last night was awarded
the initial distinguished award of the “Dixie
Buslness Magazine.”

The presentation of the illuminated seroll,
in the name of Hubert F. Lee, editor, was by
Thomas W. Martin, SRI board chairman, at
the SRI annual dinner last night.

The award cites Dr, Kettering as “A Great
American." This is the first of the awards by
the magazine and they will hereafter be
made annually.

[From the Aflanta Journal, Nov. 183, 1858]
SENATOR HILn WinNs MAGAZINE HoNoR

BmMINGHEAM,—Senator Lister Hill (D-Ala.)
has been named winner of the 1959 Great
American Award from Dixie Business Maga-
zine,

Hubert F. Lee, publisher of the magazine,
announced the choice here Thursday, saying
it was based on Hill's extensive efforts in
behalf of legislation in the field of medicine.

The award was established in 1955.

WE MUST INCREASE DEFENSE
SPENDING

Mr. BENNETT. Mr. President, in his
state of the Union message, President
Nixon called for an increase in defense
spending. Coming at a time when the
Vietnam war is winding down and Amer-
icans are weary of the burdens of war,
the President’s request is at once cou-
rageous and controversial,

However, available evidence indicates
the wisdom of his request, and history
teaches us the truth of his statement that
“we must maintain the strength neces-
sary to deter war.” As President Nixon
also correctly noted:

Strong military defenses are not the enemy
of peace. They are the guardian of peace.

The Nixon administration, as every-
one knows, has concentrated its efforts in
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the military area toward ending Ameri-
can involvement in Vietnam—an in-
volvement, I might add, that was in-
curred during previous administrations.
The United States not only has been
spending money for the conduct of the
war, but has been using up its basic in-
ventories. While we have not had funds
to update our strategic defense, spend-
ing for this purpose in the Soviet Union
has soared.

Although estimates vary as to how
much the U.S.8.R. is spending on phases
of its Military Establishment, Dr. John
8. Foster, Director of Defense Research
and Engineering at the Pentagon, has
said the Soviet Union is spending 30 per-
cent more than we are on military re-
search and development alone.

Some groups in this country dispute
Dr. Foster’s figures and his coneclusion
that the Soviet Union is headed for tech-
nological superiority unless these trends
change. For example, the Federation of
American Scientists—comprising 2,000
Americans scientists and engineers—said
in a rebuttal to Dr. Foster last year:

Even if the Bovlet Union were gaining one
year of technology in every three or four, it
does not provide evidence that they will—
as charged—"assume technologleal superior-
ity” but only that they may eventually
achleve rough technological parity.

To me, this is a cavaller attitude that
can be afforded only by those who will
not be held responsible for the conse-
quences of allowing the Soviet Union to
achieve parity with this Nation’s de-
fense—a defense that is the chief bul-
wark against aggression in the free world.

Mr, President, if we in the Senate are
to err, let us err on the side of prudence.

An interesting commentary on the
need for increased defense spending ap-
peared last month in the Washington
report of the American Security Coun-
cil. Although I cannot vouch for all of
its conclusions, I believe it should he
brought to the Senate’s attention. The
article was written by Foreign Editor
Frank Johnson. I ask unanimous consent
that it be printed in the Recorb.

There being no objection, the article
was ordered to be printed in the Recorp,
as follows:

A Lesson FroM HISTORY
(By Prank J. Johnson)

For nearly 36 years Marcus Porclus Cato
ended all of his speeches in the Roman Ben-
ate with the solemn intonation: “Besides, I
think that Carthage must be destroyed.” By
151 B.C. he had won his point; Rome declared
war on Carthage and a fleet set sall for
Africa. But the Carthaginians, now peace-
loving and unprepared for major war, sought
desperately to avold it. The Roman Senate
promised thelr hastily dispatched envoys that

would be spared if 300 children
from the most prominent familles would be
given up as hostages. With great uneasiness
and lamentation, this was done, Next, the
Carthaginian ambassadors were summoned
to hear the Roman demand that Carthage
surrender her remaining ships and imple-
ments of war. This, too, was done. Finally,
the Romans demanded the evacuation of the
eity so that it could be burned to the ground.

When the Carthaginians heard this final
demand they reallzed they had been tricked,
in one of history's greatest acts of perfidy.
Wild with grief and anger, they tore limb
from limb the leaders who had urged ap-
peasement and frantleally sought to rebulld
their defenses. In two months, while the
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Romans massed thelr forces, they produced
8,000 shields, 18,000 swords, 30,000 spears, 60,~
000 catapult missiles and a new fleet of 120
ships. But it was too little and too late. Fol-
lowing a bitter slege of three years, the Ro-
man armies broke through the walls and
nearly the whole population of Carthage per-
ished by the sword, The city was then razed
to the ground and the soil plowed and sown
with salt. The destruction was as complete as
might be the most devastating nuclear at-
tack of today's world.

MODERN PARALLELS

Historlcal analogles are never exact, of
course, but the lessons they teach about the
attitudes of men and governments are in-
structive. The America of today would do es-
peclally well to pay some attention to the
sad story of Carthage. Because if we do not
soon come to our senses we will be well on
the way toward a rerun, with ourselves this
time cast in the unfamiliar role of the vic-
tims.

Cato called for the destruction of Carthage
because he saw that it was regalning its pros-
perity after its earller defeat under the great
Hannibal, who had invaded Italy and had
very nearly conquered Rome itself. Cato
believed that the world of his day could not
accommodate two strong, antagonistic pow-
ers, and that Carthage would agaln become
a military threat to Rome if left unchecked.
Therefore, he persuaded his countrymen to
launch a preventive war.

In reality, the people of Carthage had no
further imperial ambitions. They wished
only to be left in peace to develop trade and
commerce and pursue their “domestic pri-
orities.” They must have been well aware
of Cato'’s exhortations and of the developing
Roman attitude, but they did little to pre-
pare for war, hoping thereby not to provoke
the Romans. When the prospect of war nev-
ertheless became immediate, they sought to
avert it by the most abject appeasement,
including submission to total disarmament.
When this policy was unsuccessful they
chose to fight rather than surrender, but
by then their resources were hopelessly in-
adequate to the task. The result was that
they, as well as thelr city, perished forever.

For more than 25 years since the U.B.
and the U.8.SR. became the two predomi-
nant world powers, we have heard the So-
viet equivalents of Cato proclaim the un-
dying “conflict of social systems” in which
they have sworn that their system will
emerge as the victor. Desiring no conflict
of any kind ourselves, and wishing only a
live and let live arrangement with our ad-
versaries, we have allowed ourselves to be
comforted by Soviet assurances that war is
not necessary to the triumph of their sys-
tem. And we. have been generally content
to leave in slavery those who have fallen
vietim to their system In order not to ap-
pear “provocative.”

At the same time, we have listened to our
own philosophers assuring us that nuclear
weapons have rendered war “unthinkable"
because it is, supposedly, *“unwinnable.”
Thus bemused, we have watched, with ap-
parent lack of officlal or popular concern
as the overwhelming military superiority
which we once enjoyed over our enemies
has ever more rapidly melted away. That su-
periority, with official blessing, has given
way to what is now called “sufficiency.”

Whether or not the Soviet Union is now
operating upon some Hitlerian timetable
leading up to an actual attack upon the
United States, in order to remove us once
and for all as a military rival, is debatable.
Quite possibly no decislon has yet been made
that this is necessary—not yet.

What does seem certain beyond reasonable
doubt is that a period of almost unimag-
inable danger—not a “generation of peace"—
lies ahead of this country. This stems from &
combination of two factors. One is the po-
litical rot and erosion that is sweeping al-
most completely through what was once
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known as the “free world.” The other is the
rapidly accelerating momentum of the So-
viet strategic military buildup.

FUNDAMENTALS OF WORLD CONFLICT

In the conflict of soclal systems, which
the Soviets regard as the principal charac-
teristic of the world situation, these two
factors go hand In hand and complement
each other. The U.8. and U.S.8.R,, as nation-
states, carry on a constant struggle for pres-
tige and influence. This is the class struggle
on the International scale. The respective
military power of the two nations is funda-
mental to this struggle. Moscow’s objectives
vis-a-vis each nation are, filrst, to bring
about non-alignment (meaning a break with
the U.S. alllance system), second, to bring
about an “anti-imperialist orientation”
(meaning a general dependence on the world
socialist system), and third, to bring about
the consolidation of power by the Commu-
nist party within each nation, using U.8.8.R.
military power as support where necessary
and feasible.

Since World War II the military strength
of the United States has always constituted
the primary impediment to the Communist
revolutionary thrust, as well as the only
serlous threat to the TU.B.S.R. military-
technical base. During the long period when
the U.S. possessed unquestioned strategic
military superlority, the U.8.8.R, was forced
to keep its own power thrust relatively
muted, relying for its revolutionary gains
largely upon the self-imposed defensive at-
titude of the United States and the peculiar
mental processes of most Western statesmen
and intellectuals, who imply refuse to under-
stand what the game is all about. The re-
fusal, for example, to support the Bay of Pigs
landing once it was underway, and the con-
clusion drawn afterwards that it was foolish
to have launched the operation to begin
with, illustrate such thinking to perfection.

TIME IS RUNNING OUT

The “correlation of forces,” however, has
now changed. The military-technical base of
the U.8.8.R. is no longer inferior to that of
the U.8. Soviet military momentum is now
such that unless the U.S. rapidly increases its
own level of spending the U.B.8.R. will have
across the board military superlority by 1975.
Most of our professional military leaders,
such as Admiral Hyman Rickover, concede
that they have superiority now in many cate-
gories of military power. Their JCBM force
of over 1,600 launchers vs. 10564 for the U.S.
is only the most dramatic example of such
superiority. The most significant may well
be their level of spending on military-related
research and development (R&D). Beginning
about 1968 the “crossover” occurred, when
Soviet R&D spending exceeded our own. Ac-
cording to the best estimates, it now exceeds
ours by some 40-6509 per year—or £3 billion
annually. Given the added Soviet advantage
of secrecy, which generally prevents us from
learning about new BSoviet weapons until
they reach the prototype and testing stages,
this will make the U.S. increasingly vulner-
able to the kind of technological surprise
that could make a Soviet first strike against
us militarlly feasible.

Even before we lost military superiority to
the U.8.8.R., the U.8. largely lost its credibil-
ity as a military bulwark against Communist
revolutionary warfare by the manner in
which it chose to fight In Vietnam. By now,
whether the Salgon Government does or does
not survive politically has become almost
academic. The indecislve conflict so trau-
matized American soclety that the U.S.
Presldent has as much as promised that we
will never do anything like that again. And
President Nixon’s potential challengers to
his job are all pledged to do less, not more,
to defend our friends and allies.

Cuba’s Fidel Castro, on his recent trium-
phal visit to Chile, felt confident enough to
proclaim that left-wing revolutionaries now
need to resort to force only as a last resort.
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“The United States has reached a low point
in its international prestige,” he declared.
“At the time of the Cuban revolution, the
world balance between socialism and im-
perialism was about even,” said Castro, dem~
onstrating with his hands. "Now it's like
this,” he went on, raising one hand higher.
“It has changed in favor of revolutionary
movemen

THE NEW “OSTPOLITIK"

The growing political rot is best illustrated
in Europe by West German Chancellor Willy
Brandt's so-called “Ostpolitik.” It is interest-
ing that ten years ago, on June 17, 1961, this
man spoke in West Berlin as follows:

“To ask us to approve the dismemberment
of Germany means the expectation that we
should destroy our own honor. It is the sug-
gestion that we should betray our own com-
patriots; that we should betray our aim of
German unity and freedom. He who gives his
hand to such a betrayal does not belong to
us. ... to sign the two so-called peace
treaties would mean signifying German
agreement with the illegal dismemberment
of the policy of “negotiation rather than
glven up our demand for self determination.”

Yet here is this same Herr Brandt now be-
traying every one of his own words. The Ber-
lin agreement, along with the Warsaw and
Moscow Pacts signed by West Germany in
1970 will, if ratified by the West German Par-
liament, formally recognize the dismember-
ment and division of Germany, leave stand-
ing the Berlin Wall, and deny forever the
principle of self-determination for the peo-
ple of East Germany. The U.8. Government
has given the treaties its blessing—all part
of the pollcy of “negotiation rather than
confrontation,” which the Soviets plainly
regard as the highway toward the dissolu-
tion of NATO.

The truly incredible thing i1s that, even at
this late date, the bulk of Americans persist
in living in a fool's paradise. While we bask
in the reassuring radiance of upcoming Pres-
idential visits to Peking and Moscow, while
we comfort ourselves with the happy idea
that an Arms Control agreement will soon
make it possible for us to reduce even further
our already greatly slashed military expend-
iture, while we look with satisfaction at a
world in which there at least seem to be no
major East-West crises, while we relax in
the spirit of “detente” being pushed by the
world-traveling Soviet leadership, and while
we ignorantly conclude from all this that the
Communists, this time, have really changed
(the “death of ideology” one newspaper col-
umnist proclaimed!), time is running out on
us with chilling speed.

The Vice President, at least, seems to un-
derstand. In an interview with Alan Drury,
printed in Look Magazine, October 19, 1971,
he said this:

“We're talking now about our grandchil-
dren, or at least about the next generation.
Then is when the blow will come from the
Bovlets. By that time we will be so0 weak
that we will not be able to respond unless we
are willing to launch massive retaliation that
could blow up the world. They have been
extremely clever In never forcing a crisis.
Their method is to work around us and
weaken us on every side without forcing &
confrontation. Again I say it scares me be-
cause these fellows in the Senate and in
the House who oppose our foreign policy are
doing things to this country which cannot
possibly be reversed unless we soon start to
do them. They will soon be irreversible.”

One might take issue with Mr. Agnew only
on the part about the “next generation.” If
present trends continue the crunch will come
much sooner than that,

THE MOMENT OF TRUTH

Boviet strateglc planners may also be as-
sumed to be students of history. They can-
not presume that United States lassitude
and stupidity will continue as a constant,
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right up until the end. If they have studied
the Carthage case, they know that the Car-
thaginians did elect to fight, even though
the odds against them had become almost
hopeless and the declsion amounted to vir-
tual sulcide. The Soviets have always taken
into account that the same may occur with
us . . . that is, when at last the ruins of
our policy of negotiation and appeasement
stand so starkly visible that they cannot be
hidden, and when at last we realize that we
have been hopelessly tricked and that our
own leaders and intellectuals have duped
and deceived us, then we, to0o, may go liter-
ally mad, In a last sulcidal fury—the Soviets
may reason—the United States people will
tear their own appeasers limb from limb, in-
stall a right wing reactionary government in
power, and launch a war agalnst the Soviet
Union with whatever forces still remain.

Krushchev talked of this possibility and
so do Soviet military planners. They talk of
it because of their own complete confidence
that they will win the world struggle. They
know that the U.S. must some day face the
moment of truth.

Consequently, by every objective standard
that we can now measure the Soviets are
building a military establishment which is
aimed not merely at deterring war, as ours is,
but of winning such a war, should it occur.
The period of maximum danger to them-
selves, when the U.S. might have used its
near monopoly of strategic military power
to launch a preventive war against the
U.S.8.R., is long past, What they must now
worry about is that the sweeping tide of
their political successes, coming as the in-
evitable fruit of their enhanced military posi-
tion, will sooner or later threaten them with
& desperation U.S. milltary response. To
counteract this possibility, mere military
parity with the U.S. is not enough. They
have to achieve such overwhelming strategic
military superiority that they can either
overawe us into a final internal collapse and
surrender or, should they detect signs that
we intend to fight rather than submit, then
they want to be able to fight and win a war
with the United States. This could con-
ceivably involve & preemptive nuclear first-
strike by the Soviet Union.

The world is already fairly far along in
this ghastly scenario of events. Yet most
Americans understand these realities wvery
poorly. Never having experienced war on
our own homeland, and being unaccustomed
to defeat, we Americans cannot really grasp
the possibillty that, for us, history could end
disastrously.

Yet most Americans do understand mili-
tary power, and a recent Wall Street Journal
Poll indicated that more than 80% of those
contacted still want America to be number
one in military strength. What they don't
understand, because they generally aren’'t
being told, is that we are losing our military
position to such & degree that a direct threat
to our military securlty is developing. There
are indications that this may become more
evident to the nation at large when the Sec-
retary of Defense goes before Congress with
his latest military posture statement—prob-
ably next February. His report is expected
to be extremely grim.

Even s0, unless the President himself puts
away delusion and polities and places the
prestige of his own office behind a massive
effort to alert the country behind the need
for a reversal of priorities, then it seems
difficult to imagine how America is going
to escape, in one form or another, the fate
of Carthage.

RETIREMENT OF PAUL HOFFMAN

Mr. McGEE. Mr. President, an epoch
has come to an end at the United Nations
with the retirement of Paul Hoffman
from the U.N. development program’s
governing council.

685

Paul Hoffman has made many signifi-
cant contributions to the international
community on behalf of this country and
the United Nations. It is, therefore, with
a sense of regret that we must see him
step down from the post of administra-
tor of the development program—a posi-
tion he had held since 1966.

Hoffman was administrator of the
Marshall plan after World War II and
very instrumental in the success of that
program, which, through massive U.S.
aid efforts, brought stability to an eco-
nomically shattered Europe.

Perhaps the United Nations develop-
ment program has been that organiza-
tion's greatest achievement. This pro-
gram provides developing countries with
technical assistance and investment-
generating surveys, training, and pilot
projects. It is supported by voluntary
contributions from governments.

The success of the U.N, development
program is a tribute to the skill and
abilities of Paul Hoffman. Through his
foresight has come the awareness that
the world’s rich must necessarily share
in easing the burdens of the world’s poor.

Although the international community
suffers from the retirement of Paul Hoff-
man, it is nevertheless enriched by his
efforts. It is my hope that the U.N. devel-
opment program can continue with the
same sense of dedication it demonstrated
under Hoffman's leadership and guid-
ance.

I ask that Senators join me today in
paying tribute to a man who is truly in-
ternational in character and vision.

AEROSPACE TECHNOLOGY

Mr. GOLDWATER. Mr. President, the
subject of aerospace technology is one
which has caused me great concern ever
since this Chamber shortsightedly de-
prived the United States of an opportu-
nity of producing a prototype supersonic
transport. Even before this unhappy
event which, in effect, forced this Nation
to turn its back on technological progress,
things were not good in the aerospace in-
dustry. But, since the demise of the SST,
they have gone from bad to worse and
unemployment in the aerospace industry
in this country has become a severe and
difficult problem.

Recently, Robert Anderson, president
and chief operator of North American
Rockwell, addressed himself to this prob-
lem in an address before the Aerospace
Meeting, Society of Automotive Engi-
neers, in Los Angeles, Calif. He made one
very cogent point when he asserted:

It is not incidental that aerospace unem-
ployment, the U.S. decline in research—both
military and civillan—our drooping balance
of trade and the potential loss of U.S. tech-
nical superiority are occurring simulta-
neously.

Mr. Anderson aptly described aero-
space technology as a key to the future.
Truer words were never spoken, It is not
too much to say that our future as a com-
mercial nation and our future as a lead-
ing nation may well be tied to this factor.
Because of the vast importance of this
subject to Members of Congress, I ask
unanimous consent that Mr. Anderson’s
speech be printed in the Recorp.

There being no objection, the address
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was ordered to be printed in the Recorbp,
as follows:

AEROSPACE TECHNOLOGY: KEY TO THE
FUTURE

(Remarks by Robert Anderson)

Ladies and gentlemen: I'm delighted to be
among my friends of the Society of Auto-
motive Engineers.

The Society has been a part of my work-
ing life for a long time, and that is one of the
reasons why I have some definite ideas about
sclence, engineering and technology. I have
an irrepressible feeling that our profession,
and the aerospace industry in particular, are
engaged in a battle for survival.

If you agree with me, then I'm confident
you will also agree that we are in the
eleventh hour, and 1t is important that we
stop talking to ourselves and speak candidly
to the American people.

It is of paramount importance that they
reco that the battle of survival I have
just mentioned is their battle as well. The
anti-technologists, the anti-defense spenders,
the anti-space program buffs are constantly
vocal while we engineers, sclentlists and re-
searchers seem Incapable of espousing one
of the foremost and fundamental factors in
American life . . . the need for the contin-
ued fostering and support of the engineer-
ing profession and the resulting scientific
research and technology that has made this
country No. 1 in the world.

Since last year more than & quarter of a
mililon persons have left the aerospace in-
dustry, and at least one out of every five
was elther an engineer or a sclentist. That
fact, of course, is painfully obvious to every-
one in this room who can number among
those bleak statistics long-time assoclates,
loyal employees, and yes, even some top-
quality hosses

That many of these individuals have left
our industry can only be described as a na-
tional tragedy. The loss of this energy source
now, this dissipation of a major part of our
country’'s technological base, could very well
lead to the permanent erosion of the United
States’ position as a world power.

Dr. Eberhardt Rechtin, a top Department
of Defense officlal, underscores this eroslon
with sobering statistics that should give con-
cern to every loyal American.

“Since 1968 the Soviets have Iincreased
research and development expenditures ap-
proximately 10 to 15 percent each year. The
present USSR research and development
effort amounts to about $10 billion a year,
compared to about $7 billion for the United
Btates.

“This $3 billion difference in effort means
the Soviets could generate 50 to 100 percent
more prototypes of major weapon systems
than the Unifted States in the upcoming
years,"”

The sheer magnitude of the Russian’s re-
search effort could very well result in some
Sputnik-like surprises in national security
systems during this time period, he warns.

There 1s no question, either that the Rus-
sians are continuing substantial investment
in space research, while that of the U.S. is
dropping each year.

Our manned space program calls for just
two more flights to the moon next year and
then three earth orbital Skylab missions in
1973 and 1974. Even with the space shuttle
getting a full green light, there is not much
likelihood of another American manned space
flight until the end of the decade. Do you
really suppose the Russians will go to the
sidelines as long as the game clock is still
running just because we do? I don't.

For more than a half century the U.S. has
been the richest nation In the world. Our
wealth not only has maintained what up to
now has been the most powerful defense
force in the world, but also has provided our
citizenry the highest standard of living in
history. We have been, and are producing,
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with less work, more real goods and services
for every man, woman and child in this coun=-
try than any nation in the world.

How have we done 1t? Is it because Ameri-
cans are more energetic than other peoples?
Are we smarter? Is it because of our coun-
try's greater natural resources? Certainly, the
latter is important. But the basic reason is
an economic system that rewards successful
innovation; a system that seeks out new
ways of doing things; that searches out and
markets new products; that develops new
methodology.

The wellspring this system draws upon is
technology.

Our growth as a nation is a history of
technical innovation, Engineers and scien-
tists have been the key element in creating
the most productive and the most success-
ful nation in the world.

Dr. J. Herbert Holloman, consultant to
President Nixon, says this disparity in tech-
nical effort may have begun to be reflected
in our trade with Europe and Japan.

The imports from Europe of such high-
technology products as chemicals, machinery,
electrical equipment, transportation equip-
ment and instruments is increasing at a 20
percent rate, while the rate of growth in
their export from the United States averaged
only nine percent, While United States im-
ports from Japan were growing at 32 percent
& year, U.S. exports to Japan were increasing
at only 7 percent a year.

If this trend continues, economist Michael
Boretsky estimates that by 1973, in high
technology products alone, there will be a
trade deficit with Europe of almost $3 bil-
lion, and with Japan, a deficit of almost $5
billion,

If these numbers are not impressive, take
ancther look at wire service photos of the
Concorde flying over South America after a
non-stop supersonic transatlantic flight. Or
read about travel in the supersonic Russian
Tupolev in an Aviation Week advertisement.
The development of the Soviet's long-range,
supersonic, swing-wing bomber s still an-
other example.

Since the demise of the SST there is not
even an advanced deslgn of an American
equivalent on the drawing boards.

Or, count the number of forelgn-made au-
tomobiles that will be sold in America this
year, And then count the four hundred
thousand non-existent American jobs those
cars represent,

There is no question that we are fast los-
ing our momentum that in the past has let
us compete successfully in the world market
on the basis of our superior technology, de-
spite our higher wage scale. It is most un-
fortunate that just as many of our indus-
tries are being threatened by the rapidly ris-
ing productivity of competitor nations, we
appear to be anxious to slow the kind of
technical effort that pushed us to the fore-
front.

However, just as in defense, the payoff
for civillan research and development is way
downstream. And, the rest of the world is
catching up rapidly. One recent study showed
that in elght European countries whose com-
bined Gross National Product was one-third
that of the U.S. there were three times as
many engineers, sclentists and technlclans
engaged in civilian-oriented R&D.

Comparisons between the U.S. and Japan
are even more striking. The Japanese, with
one-half the U.B. population and one-fifth
of our Gross National Product, employed 70
percent as many professional research and
development personnel in thelr eivillan ef-
fort as did the U.S.

It is not Incidental that aerospace unem-
ployment, the U.S. decline in research—both
military and clvillan—our dropping bal-
ance of trade, and the potential loss of U.8.
technical superiority are occurring simul-
taneously.

They are the inevitable result of a shift in
national priorities that calls for more em-
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phasis on programs to improve the condi-
tions of the poor, the aged, and the disad-
vantaged as well as a growing concern to im-
prove and preserve our national resources.

‘While this shift had been in motion since
19656 when U.S. spending for human resources
began to increase dramatically, 1t became an
overwhelming factor in the 1971 fiscal budget.
While national defense outlays in 1871 de-
clined by 7.7 billion from the 1969 level and
space spending also dropped, the budget for
human resources programs increased by $18.4
billion to a total of $81.9 billion! The result
was inevitable unemployment for 80,000 en-
gineers!

There is nothing wrong with re-ordering
priorities. It's healthy, and it is part of our
national strength that we can change as
times and needs change. The danger is in
over-reaction, in trying to move too fast and
too precipitously.

The problems we are tryilng to solve are
very complex. Not only are they soclally and
economically complex, they are technically
complex. A good example is the recent advice
of the U.8. Surgeon General to housewlves
to go back to using phosphate detergents in
preference to “ecologically safe” washing ma-
terials. As the Los Angeles Times pointed out,
“the detergent dilemma 1s a sobering re-
minder of the complexities of protecting the
environment. Sometimes alternatives are
worse than what they replace. Propaganda
and slogans are no substitute for hard sclen-
tific work to sort out the real hazards and
the practical solutions.

It Is ironic that during the very period that
this shift in government spending was taking
place, there also has developed a climate of
irrational hostility toward science and tech-
nology that seems to be growing throughout
the country, particularly among our young
people.

NABA's Dr, Wernher von Braun describes
the situation this way, “It is irrational be-
cause those most vocal in their hostility
toward science and technology are the very
ones professing the greatest concern about
poverty, poor housing, hunger and quality of
the environment. All of these problems of
soclety depend in varying degree upon our
technological capabilities, and certainly
upon increased productivity, for their solu-
tions.”

I am sure engineers and sclentists are
Just as concerned about the alr they and
iheir children breathe, the water they drink,
the aged and the poor, as anyone in this
country. We share the national concern for
the proper utilization of the earth’s re-
sources, While others have been talking
about it, our profession has been working
for years to improve the quality of life within
our cities.

1 think it's important to note that industry
was working for a cleaner Amerlica long be-
fore Earth Day even came into the headlines.
But we glve full credit to our young people
tor having brought to the effort an emo-
tional excitement and an intellectual com-
mitment that had completely escaped us.

‘We professionals are confronted with more
than just the problems, however. There are
many who point a finger at us and say that
we are the problem. In effect, the say:
“Abolish science and engineering, physics,
aerodynamies, everything that contributes
to the advance of technology—and the degra-
dation of our environment will slow to man-
ageable proportions.”

Hasn't our profession been characterized
by self-effacing Individuals who much pre-
terred the drafting board to the public plat-
form? Haven't we leaned toward technical
dissertations of our own journals rather
than letters to the editor of our local news-
paper?

Wouldn't we rather discuss the isothermal
properties of new metal In a qulet technical
meeting such as this, than debate the merits
of the SST in an open forum?

I am not suggesting that we completely
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change our life styles, or that we all take up
public speaking or journalism. But, I am sug-
gesting that we assume a much more vocal
role in soclety.

Emilio Daddario, formerly Chairman of the
House of Representatives Subcommittee on
Science, Research and Development, outlined
an excellent approach in a recent issue of
MIT's Technology Review.

The former congressman calls for a “grad-
ual, consistent education of the public to
perform the kind of town-meeting assess-
ments of technology which must be done for
almost any community development in this
day and age.”

“The point is that technology assessment
in all public problems involving technical
matters, requires a number of forums: The
professional community, the congressional
committee, Congress as a whole, the executive
agency, the courts, the speclal interest, and
the public at large.”

Pan American's president Najeeb Halaby
made a similar point in a paper dellvered be-
fore the recent Test Pllot Symposium.
“. . « « we must concentrate on conveying to
the general public our concern and the value
to soclety of what we are striving to do.

“Producing the happy supporting public
flocking to the spaceport to fily in the new
space shuttle will be just as difficult as pro-
ducing the machine, but if we fail to accom-
plish both, we are very likely to end up with
neither.”

An informed, even sympathetic public un-
fortunately is not going to solve all of our
problems, however. No matter what sclentific
programs the Congress might vote thls ses-
slon, it would take years for most of the out-
of-work engineers to find jobs again in the
aerospace industry.

This state of affairs is not, I am sure, what
the Congress expected or intended when 1t
voted to cut back on space and defense
spending. It did not foresee these cuts coin-
ciding with—and certainly reinforcing—a
general recession. Many were fooled by the
familiar “If we can go to the moon, why
can't we clean up our cities, or our rivers.
or end poverty?”

I think many of them really expected to
turn off the valve that controls our space
effort, and with equal ease turn on the valve
that directs this newly unemployed talent
into entirely new areas. It was a nalve expec-
tation. The result is not only & personal trag-
edy for the many individuals involved, it is
also a waste of a vital national resource.

Aerospace talent—on a scale large enough
to have real impact—can only be redirected
to new priority problems when the govern-
ment has defined and funded specific projects
directed to these problems. The government
has initiated some programs in this area
but they are still small and plecemeal. And,
more important, we do not yet see a real
commitment on the part of government to
push and encourage promising projects.

Let me give you a specific example of what

I mean. Some years ago, actually as a fallout
from its work with nuclear reactor coolants,
our Atomics International Division found
that molten salts provide a very effective
means of removing sulfur fumes from stack
gases,
It appeared to have good potential as a
major step in combating air pollution. Sev-
eral government agencles and many utility
companies expressed considerable interest in
the process, and, after several months of ne-
gotiation a pilot program finally was ready
to go.

We were willing to contribute a share of
the development expense, The utilities
pledged their share and so did the govern-
ment. Unfortunately, the recent budget
squeeze forced the government to withdraw
its support. This, of course, throws a heavy
burden on the utilities and our Atomic Inter-
national Division as they continue with the
development effort.

There are two Important points to be
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noted here. First, the aerospace Industry
cannot take substantial steps in applying
its technology in solving our environmental
problems unless it has customers for the
techniques and hardware which it can offer,
Second, If significant steps in controlling the
environment are to have high governmental
priority, there must be equally high priorities
insofar as allocations of government funds
are concerned.

In the meantime we are wasting our tech-
nical talent. Aerodynamicists are selling ice
cream and insurance; spacecraft technicians
are repairing television sets; and some physi-
cists are lucky to be employed as teaching
assistants.

While we search for practical ways of sav-
ing our environment and solving our social
problems we must take immediate steps to
maintain our dwindling technical force so
that we will be able to complete these tasks
when they finally are defined.

In my view there is only one sure way to do
this, and that is to adequately fund those
space and defense programs which already
have been assessed as vital to the national
need. Failure to do this will not only elimi-
nate the fountainhead of technology—but
ultimately, the loss of this capability will
threaten the survival of this country. Cer-
tainly, the space shuttle is a prime example
of the type of program that will bring tangi-
ble benefit to our country while supplying
important opportunities to our technical
work force.

Aside from the direct benefits of our space
effort—such as weather and communication
satellites—it has been difficult to transfer
space technology to every day use. Neverthe-
less, it is being done and at an increasing
rate.

Despite our problems, I see some promise
for the aerospace industry in recent actions
of the Federal government. Most significant
has been establishment of a key White House
study group under William Magruder to de-
velop a new national technology policy. It is
hoped that this study will produce a broad,
sweeping assessment of this vital national re-
source and result in a strong, effective plan
for the future.

It is my hope that this plan not only will
utilize our technical resources in their tradi-
tional roles, and develop support for our ma-
jor continuing programs, but also will spear-
head a national assault on our environmental
problems,

It is Imperative that each of us as individ-
uals, as technical socleties or as industrial
entities make our thoughts known to Mr.
Magruder. And, we must mount a concerted
effort to make the need for such a viable
national policy clearly understood by our
families, our friends, our neighbors, our legis-
lators. Because they are the American citi-
zens who must decide not only our future—
but the future of this nation as well.

A TRIBUTE TO JOHN EDELMAN
AND AIME FORAND

Mr. CHURCH. Mr. President, the Na-
tional Council of Senior Citizens, within
the period of 3 weeks, has lost two of its
former presidents, John W. Edelman and
former Representative Aime J. Forand.
) The council’s loss is the Nation’'s loss,

00.

Mr. Edelman had a long fruitful life-
time as a journalist, a representative of
labor, and as an ardent and effective
spokesman for good causes. He was often
on Capitol Hill to speak out for the well-
being of people; he was always welcome.
His term as president of the National
Council of Senior Citizens was marked,
not only by constant attention to the
problems of older Americans, but to a
better life for all Americans.
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The same was true of Mr. Forand, who
certainly was a major pioneer in the leg-
islative evolutionary process that finally
led to medicare. From 1957 on, Congress-
man Forand argued for his bills to pro-
vide health insurance for the elderly. His
ultimate victory was a victory for all
Americans, those now old and those who
will be.

Mr. President, the Washington Post
published excellent articles on the
achievements of both men. Their public
record is the best tribute to them; I ask
unanimous consent that the articles be
printed in the RECORD.

There being no objection, the articles
were ordered to be printed in the REec-
ORD, as follows:

JoEN W. EDELMAN, HEADED COUNCIL OF
SENIOR CITIZENS

(By J. Y. Smith)

John W, Edelman, a president emeritus of
the Natlonal Council of Senior Citizens and
a former labor leader, died at his home in
Arlington yetserday of cancer. he was 78,

Mr. Edelman, who resided at 818 8. Veltch
S8t., was president of the National Couneil,
which claims 3 million members, from 1963
to 1960, when {failing health forced his
retirement.

The Council was formed in 1961 to promote
health insurance for the elderly. Their pro-
gram eventually took the form of Medicare.
When President Johnson flew to Independ-
ence, Mo., to sign the Medicare bill into law
in the presence of President Harry 8. Truman
in 1966, he took Mr. Edelman with him,

Mr. Edelman was born in Belleville, N.J.
His parents took him to England at an early
age, and it was there that he began his
career in the labor movement. He was a
union organizer among British textile work-
ers. At 14, he was a branch secretary of the
Independent Labor Party.

In 1916, he returned to the United States.
He served in the U.8. Army in World War I.
Afterwards, he worked as a newspaperman in
Springfleld, Mass., Camden, N.J., and Read-
ing, Pa.

In 1924, he managed the Pennsylvania
campaign of the late Sen. Robert M. La-
Follette of Wisconsin, who made an unsuc-
cessful third-party bid for the presidency
with the backing of the American Federation
of Labor.

Mr. Edelman jolned the American Federa-
tion of Pull Fashioned Hoslery Workers in
1926. For the next 11 years, he served as the
union’s education and research director and
as editor of its publication, The Hoslery
Worker.

In 1937, he was named eastern Pennsyl-
vania regional director of the Congress of
Industrial Organizations. He helped organize
strikes among hoslery workers in Reading,
Pa., Elizabethtown, Tenn., and Danville, Va.

In 1945, he was appointed Washington
representative of the Textile Workers Union
of America (AFL-CIO). He held that post
until his retirement in 1963.

Mr, Edelman also had an extenslve career
in government. He served as a consultant to
the Federal Housing Administration and to
the Resettlement Administration in the
Roosevelt Administration. In World War II,
he worked with the Office of War Emergency
and in the labor office of the Office of Price
Administration.

For several years he was a member of &
committee advising the Department of Agri-
culture on the problems of rural development.

In the Eennedy and Johnson administra-
tions, he served on the Task Force on the
Aging Poor, a body that advised the Office
of Economic Opportunity. He resigned in
1968 in protest against what he regarded as
the lack of concern on the part of the OEO
with the problems of the elderly.
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In a statement, Nelson H. Cruikshank, now
the president of the National Council of Sen-
ior Citizens, sald:

“John Edelman fought the good fight to
win & better life for his fellow man. His
life is a shining example for today's genera-
tion and generations to come.”

Mr, Edelman is survived by his wife, Eate,
of the home; a son, John Arnold Edelman,
of Alexandria; two daughters, Ann Steuphan-
sky, of Chevy Chase, and Alison Carter, of
Westport, Conn.,, and by 11 grandchildren.

Ex-REPRESENTATIVE AIME J, FORAND
Dies aT 76
(By Jean R. Halley)

Former Rep. Alme J. Forand (D-R.I1.),
who fought long and hard for what eventu-
ally became Medlcare, died Tuesday night
after suffering an apparent heart attack in
his home at Boca Raton, Fla. He was T6.

Mr, Forand, who had served 22 years in
Congress before he decided not to run again
in 1960 because of 11l health, was considered
the father of Medicare although a health in-
surance bill for the elderly did not become
law until 1965.

But his fight to get through his own bill,
which he introduced in 1857 and which
falled to pass, was considered the important
sprm.gboerd for the later bill.

Mr, Forand’s bill would have increased the
Boc!.nl Security tax one-fourth of 1 per cent
on both employee and employer to pay the
costs of surgery and up to 120 days of com-
bined hospital and nursing-home care a year.
It was strongly attacked by the medical pro-
fession as a “compulsory” first step toward
“soclalized” medicine.

Later, in 1965, when the present Medlcare
bill was passed, Mr. Forand was among those
invited to Independence, Mo, by former
President Lyndon B. Johnson, when he signed
the bill into law in the presence of former
President Harry 8. Truman.,

Gov. Frank Licht of Rhode Island issued
the following statement yesterday:

“The death of former Congressman Aime
J. Forand saddens all of Rhode Island. He
was indeed the father of Medicare and fought
in his public career particularly for the wel-
fare of our senior citizens. Mr, Forand was
an outstanding public servant.”

After he left Congress, Mr. Forand con-
tinued to battle for medical care and other
benefits for the elderly.

More than any other person, he was con-
sidered responsible for the White House Con-
ference on Aging, held in January, 1961.
Ironically, he was not invited to the con-
ference.

Conference officials at the time called it an
“oversight” and said an invitation would be
{ssued. Mr, Forand, however, balked, saying
it was too late.

Mr. Forand served at one time as national
chalrman of the National Council of Sen-
jor Citizens for Health Care through Social
Security, which he helped organize.

He had headed the Senior Citizens for
Kennedy Committee in the 1960 presidential
campaign and had served on a 26-man ad-
visory committee on housing for senior cit-
izens. Many buildings in housing projects for
the elderly in Rhode Island have been named
for him.

Born in Cumberland, R.I., Mr. Forand was
considered a self-made success. Of a large
family, he had to drop out of school in the
seventh grade to help support the family be-
cause of his father's {llness.

“From that time on, it was home sfudy
for me,” he once explained. “I took a book-
keeping course sold by Sears Roebuck, I went
to night school and took shorthand until I
could write 100 words a minute. I then was
working in a cotton mill.”

There were other jobs, as a dump-truck
driver, radio repalrman, chauffeur, grocery
clerk, newspaperman and secretary to con-
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gressmen. Always there was study at night.

Mr. Forand was a member of the Rhode Is-
land House of Representatives from 1923 to
1927. Later he was chief of the Rhode Island
State Division of Soldiers’ Relief and com-
mandant of the Rhode Island Soldiers’ Home.
He was a veteran of World War 1.

He later said it was his first-hand experi-
ence in these positions, which involved med-
ical needs of the aged, that prompted his
introduction of his bill.

“The needy will never again be just sta-
tistics to anybody who has to deal with their
personal problems,” he sald at the time.

AFL-CIO FLSA RESOLUTION

Mr. WILLIAMS. Mr. President, the
Labor Subcommittee is currently con-
sidering amendments to the Fair Labor
Standards Act, including S. 1861 which
I introduced to increase the minimum
wage and greatly expand the coverage
of the act. It is a sad truth that today's
minimum wage of $1.60 per hour yields
to a full-time working man or woman
many of whom are the heads of families,
approximately $3,200 per year, almost
$800 below the poverty level for a family
of four. In many instances that family
head would do better financially by leav-
ing work and joining the welfare rolls.
For many, the situation is even worse
because they are not covered by even
the limited provisions of the Fair Labor
Standards Act.

In recognition of the plight of the low-
wage worker, the AFL-CIO at its recent
convention reaffirmed its long-standing
and outspoken support for immediate
improvement in the provisions of the
FLSA. Further, they resolved to fight for
a minimum wage of at least $2.50 an
hour, in the future, and universal cover-
age, among other things. In order to
share this commitment with Senators, I
ask unanimous consent that the 1971
AFL-CIO resolution on the Fair Labor
Standards Act be printed in the REcorbp.

There being no objection, the resolu-
tion was ordered to be printed in the
REecorp, as follows:

TaE 1971 AFL-CIO ResoLuTIiON FAIR LABOR
STANDARDS ACT

Whereas, Congress is on its way toward en-
acting new minimum wage or Fair Labor
Standards Act legislation. A bill to increase
the minimum wage to $2.00 an hour is before
the House of Representatives and one to
raise it to $2.25 is before the Senate. The
legislation in both chambers also provides
some additional new coverage and closes
some other existing exemption loopholes in
the Fair Labor Standards Act, and

Whereas, After these amendments to the
FLSA are approved by Congress, additional
new legislation still will be necessary In the
future. Further increases in the minimum
wage will be required, since $2.00 and even
$2.25 an hour still leave full time, minimum
wage workers near the current poverty level
and far below the U.S. Bureau of Labor Sta-
tistics’ “lower living standard budget.” Ex-
pected future increases in the cost of living
will worsen this situation, and

Whereas, Millions of workers will still suf-
fer from elther complete or partial exclusion
from the minimum wage and/or maximum
hours provisions. The workweek will still be
at the 1938 level and prevent a sharp in-
crease in employment. Puerto Rican workers
will still be discriminated against. Farm
workers will still get second class treatment,
And young people will still suffer from sub-
minimums; therefore, be it
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Resolved: That the AFL~CIO will continue
to give top priority support to the maxi-
mum immediate Improvement feasible
through actlon on the Fair Labor Standards
Act amendments now before Congress, and be
it further

Resolved: That in future action on FLSA
legislation, the AFL-CIO will seek:

1. A minimum of at least $2.60 an hour,

2. Full minimum wages and maximum
hours coverage for all workers engaged in
interstate commerce, the production of goods
for commerce or affecting commerce.

3. Equal protection concerning the mini-
mum wage, maximum hours and child labor
provisions for farm workers as all other
workers.

4. The same minimum wage protection
for workers In Puerto Rico as on the main-
land U.8.

5. The ellmination of all subminimums
for youths.

THE SUBVERSIVE ACTIVITIES
CONTROL BOARD

Mr. ERVIN. Mr. President, on Decem-
ber 6, 1971, I placed in the RECORD sev-
eral articles and editorials relating to
the Subversive Activities Control Board.
Among them was an article by Mr. Carl
T. Rowan entitled, “Do-Nothing SACB
Should Eeep on Doing Just That,” which
had been published in the Washington
Evening Star of July 25, 1971. Included
in Mr. Rowan's article was a reference to
Mr, Otto F. Otepka, a member of the
Subversive Activities Control Board.

Last week, I received from Mr, Otepka
a letter requesting that I place in the
Recorp a letter which he addressed to
the editor of the Washington Evening
Star. The letter was published in the
Star of August 4, 1971, in rebuttal of Mr.
Rowan’s article.

Mr. President, in fairness to Mr.
Otepka, I am happy to comply with his
request and, therefore, ask unanimous
consent to have printed in the REecorp
Mr. Otepka’s letter to me of January 7,
1972, and his “Letter to the Editor,” and
to have reprinted in the REcorp Mr
Rowan’s article which is the subject of
this correspondence.

There being no objection, the letters
and the article were ordered to be printed
in the REecorp, as follows:

SUBVERSIVE ACTIVITIES CoNTROL BOARD,
Washington, D.C., January 7, 1972.

Hon, Sam J. ErVIN, Jr.,

U.S. Senate,

Washington, D.C.

DeAr SENATOR ERVIN: On December 6, 1971
you had five articles and editorials inserted
into the Congressional Record all of which
are in opposition to the Subversive Activities
Control Board.

Omne is & column by Carl Rowan which ap~
peared in the Washington Star of July 25,
1971. I have no comment with respect to the
criticism of the SACB but Mr, Rowan's col-
umn contains statements about me which are
untrue. Since the Record is read by Sen-
ators who I understand desire to vote one
way or another on my pen nomination
for another term on the SACB when that
nomination is sent to the floor by the Major-
ity Leader, I wish to bring to your attention
my letter to the Star which was published
on August 4, 1871 without any editorial
change or condensation (copy enclosed.)

As you know the Judiciary Committee fa-
vorably reported out my nomination last
June by a 13-8 vote and you cast one of the
favorable votes. May I ask If it is possible also
to include my answer to Mr. Rowan’s column
in the Record?
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Many thanks for your past consideration
of my case.
Sincerely yours,
Otro F. OTEPKA,
Member.

[From the Washington (D.C.) Evening Star,
Aug. 4, 1971]

OTEPKA REPLIES TO ROWAN

Smr: In the interest of falrness and accu-
racy, I respectfully request that you publish
the following in order to correct statements
made about me by Carl T. Rowan in his
column of July 25.

Mr. Rowan said: * ka was fired by the
State Department for leaking secret docu-
ments to senators known to share his right-
wing sentiments.”

The fact is that I have never been fired,
dismissed or discharged by the State Depart-
ment for any reascn whatsoever. I entered on
duty in the Subversive Activities Control
Board on June 30, 1969, by transfer from the
State Department without any break in serv-
ice, My position at the time of my transfer
from the department was management ana-
lyst. I originally entered the government
service in 1936.

I did not leak, slip, or otherwise slyly or
secretly convey any documents to any sen-
ator and I was not charged by the depart-
ment with any such offense,

Along with other State Department per-
sonnel I was formally requested to appear
before the Senate Internal Security Sub-
committee and asked to testify under oath
concerning security procedures. After I was
duly informed that the testimony of my
superiors was in material conflict with mine
and in derogation of my performance, I pro-
vided the subcommittee with two, and only
two, so-called classified documents to sup-
port my testimony.

I was never a voluntees witness before any
congressional cominititee but testified at all
times on written request and with the knowl-
edge and permission of my superiors.

In common with certain other journalists
when writing about me, Mr. Rowan consist-
ently omits from his columns the fact that
my testimony provided that my superlors
lied under cath. Because of their false testi-
mony one superior was required to resign
and another was reassigned to other duties,
One subordinate was also required to resign
because of his false statements. It was not I
who was dismissed but tnose who did not
tell the truth.

Mr. Rowan also wrote: “The Senate has yet
to confirm Otepka, who 1s a sort of Danilel
Ellsberg in reverse.”

There isn't the slightest resemblance of my
actions to those of Mr. Ellsberg. I did not fur-
nish any classified document to any news-
paper nor did I make any classified informa-
tion public. As a government official, I ap-
peared in a closed session of the Senate In-
ternal Security Subcommittee, and au-
thorized functionary of the United States
government, and provided relevant docu-
ments on its request while testifying under
oath.

I am proud that I fulfilled my sworn
obligation to United States government au-
thoritles by avalling myself of the opportu-
nity given me to testify before Congress. I
am equally proud, as is my family, that I
resisted the State Department’'s attempts to
dismiss me because of my testimony. In the
process I was compelled to endure five years
of isplation in a tiny room during which all
scrts of unbelievable tactics were used to
thwart my determined appeals to obtain
justice through the administrative proce-
dures of that government agency. I refused
all inducements to resign.

My personal life has been influenced by my
family in a philosophy which 15 now rejected
by many modern philosophers, It is in the
tradition of the ancient Greeks who said:
‘“He who so loves truth will not care to return
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evil for evil; he will think it better to suffer
injustice than to do it; he will go forth by sea
and land to seek after men who are incor-
ruptible, whose acquaintance is beyond
price."”
OtTo F. OTEPEA,
Member, Subversive Activities
Control Board.
[From the Washington (D.C.) Star,
July 25, 1971]
Do-NotHING SACE SmHoUuLp KEEP oN DoiNa
JusT THAT

(By Carl T. Rowan)

It seems such a shame to have the United
States Congress tied up for days in argument
about a do-nothing relic of the postwar
witch-hunts called “The Subversive Activ-
ities Control Board.”

Unfortunately, such action by Congress is
necessary if we are to prevent the use of the
SACB to Impose another gpell of McCarthy-
ism and ease the country a little further into
police statism.

As things stand, the SACB is no big threat
to the people’s liberties. The courts long ago
clipped the board’s wings to the extent that
it is just a $460,000-a-year boondoggling sop
to those conservatives who still see Commu-
nists under every bed.

The board now rarely meets, and, accord-
ing to testimony by Its chairman, inter-
viewed only three people last year. So it 1s
hardly the great protector of the nation’s
security.

But the SACB has been of convenlence to
presidents. When Lyndon B. Johnson wanted
to favor one of his secretaries, he named her
groom to a seat on this board.

When Richard Nixon wanted to curry favor
with the right-wingers, he named one of
their favorites, Otto F. Otepka, to a $36,000-
a-year seat on the board. The Senate has yet
to confirm Otepka, who is a sort of Daniel
Ellsberg in reverse. Whereas Ellsberg leaked
the “Pentagon papers” out of liberal, anti-
war convictions, Otepka was fired by the
State Department for leaking secret docu-
ments to senators known to share his right-
wing sentiments.

With liberals (and conservative Democrats
like Sen. Allen J. Ellender of Loulsiana)
complaining about spending half a million
dollars a year for such a moribund outfit,
President Nixon decided to give the SACB
at least the appearance of doing something.

On July 2 he issued a little-noticed execu-
tive order that would empower the SACB to
“determine whether any organization s to-
talitarian, fascist, Communist, subversive, or
whether it has adopted a policy of unlaw-
fully advocating the commission of acts of
force or violence to deny others their rights
under the Constitution or laws of the United
States or of any state or which seeks to over-
throw the government of the United States
or any state or subdivision thereof by un-
lawful means.”

Thanks to that ever-surprising civil liber-
tarian, Sam J. Ervin Jr., D.-N.C., the Senate
has voted that SACB may use nary a dollar
of its $450,000 appropriation to carry out the
broad duties that Mr. Nixon wants to give it.

Ervin and others in Congress know that
SACB’s proposed new role would carry us
back into that ugly era of punishment by
smear and guilt by assoclation.

When scores of groups are screaming for
peace, who are these five members of SACB
to declde that one organization is true-blue
American and another subversive?

Who are they to decide which civil rights
group is “too militant” and is to be labeled
“totalitarian, fascist, Communist, or sub-
versive''?

What worthwhile purpose does it serve in
a free soclety for the attorney general or
SACB to draw up a list telling me that the
Eu Klux Klan or the Black Panthers are
“subversive”? If anyone in elther group
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violates the law, let him be indicted, tried
fairly, and if convicted, punished according
to the law. This business of punishment by
government blacklisting has no place in this
society.

With a shift of four votes the Senate would
have cut off funds and abolished SACB com-
pletely.

But if the board must continue, let it doze
in do-nothing splendor the way it has for
years. In which case I promise not to ridicule
the SACB ever again, having learned the
painful way that it i1s wise to let sleeping
ogres lle.

CARING ABOUT THE ELDERLY AT
CHRISTMAS

Mr. CHURCH. Mr. President, Margaret
Mead—speaking about programs to serve
the elderly—has wisely said:

The government can never do it com-
pletely . . . we have to organize life In ways

that people care for each other.

This philosophy has been expressed in
some federally assisted programs. The
Older Americans Act, for example, places
great emphasis upon local initiative:
Title IIT community development pro-
grams are designed to make the most of
the concern that neighbors have for
neighbors. Other Federal efforts, such as
the senior AIDES program, succeed
largely because the Federal apparatus
does not get in the way: it assists people
dealing with grassroots problems in
grassroots fashion.

But sometimes the most effective ac-
tions are taken without any govern-
mental assistance at all. Such was the
case in Idaho this Christmas when the
Idaho Statesman and the Boise Soropto-
mist Club made a joint appeal for Christ-
mas gifts to the needy elderly. Betty
Penson, Statesman woman’s editor, de-
scribed the result as the greatest ex-
pression of caring she has seen in 37
years of newspapering in Idaho. Gifts for
some 76 needy elderly had been re-
quested, but more than 700 gifts were
actually delivered to the Statesman.

An article in the December 26 States-
man provides additional details. I ask
unanimous consent that it be printed in
the Recorp, and I commend all con-
cerned with this fine effort.

There being no objection, the article
was ordered to be printed in the Recorbp,
as follows:

STATESMAN'S ANNUAL ProJECT GETS 1,000 PER-
CENT RESPONSE: A GREAT Bi¢ THANK You
To ALL WHO PLAYED SANTA TO THE OLD
FoLKS AND MADE THIS THE CHRISTMAS THAT
WiLL LAsT ALL YEAR

(By Betty Penson)

“The government can never do it com-
pletely . . . we have to organize life in ways
that people care for each other.”—Margaret
Mead

“Our lack of consideration for the elderly
is one of the most consplcuous of our fail-
ures, Conslder that the budget for the ApA
is less than the cost of a single bomber . . .
Perhaps it is due to our fast-paced lives that
so many of our people are unaware of the
way so many elderly people live.”—Sen.
Frank Church of Idaho.

It was the greatest Christmas ever. Christ-
mas 1871. When hundreds of Idahoans
brought literally truckloads of gifts to The
Idaho Statesman for the needy elderly.

The response was . . . incredibly . . .
something like 1,000 per cent. Can you be-
Heve it? 2 2
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Two weeks ago today, Dec. 12, we asked you
readers the sag;,:e thing we've asked each
christmas season for more than 50 years . ..
to furnish gifts for some 76 needy elderly.

And how did you answer? You brought
over 700 gifts.

In my own 37 years of newspapering in
Idaho, it was the greatest expression of car-
ing I have ever seel.

More than the needed gifts were all prom-
ised by 10 o'clock Monday morning . . -
but you just kept on bringing them in.

Day after day, the beautifully wrapped
packages flooded in to The Statesman until
they filled almost a whole storage room in
the basement . .. kept under lock and key,
like a beautiful treasure (which in truth
they were) .

Some of the wrappings were works of art.
The letters were beautiful. Many of the
gifts were hand-made. Personal expressions
of caring.

The list is staggering . . . the man who
made 50 pounds of peanut britfle . . . the
50 gifts from the Hawthorne Kindergar-
ten . .. the great box of gifts from Burley?
{Burley? Yes . .. ‘way down there in the mid-
dle of the bottom of the state) ... gifts from
other towns, especially Mountain Home and
Emmett and Ontario . . . and two came
special delivery from & newspaper gal in Los
Angeles.

There were goodies from a cooking class at
Fairmont Junior High . . . oranges from a
high school drill team . .. Christmas cor-
sages from the Capital Lions Club . . . frults
from & fifth grade class with hand-painted
cards . . . 20 quarts of home-canned apri-
cots . . . checks of 856 and $10.

The Soroptimist Club which had volun-
teered to be distributing angels nearly went
into a group faint. “This is the most exciting
thing that has ever happened to the Sorop-
timists,” sald one of the little ladles . . . in

fact, they all seem to be about five-feet-two
and look fragile as Christmas tree angels . . .
but you should have seen them distribute.

One of them ... Murlel Heller...
loaned a truck and Donder and Blitzen how
they flew around town, to the nursing homes
and to the little places where lonely oldsters
live close to the poverty line.

The list of needy oldsters had grown con-
siderably since the Dec. 1 announcement . . .
but even so, the gifts of generous Idahoans
were spread onto many bare tables.

The Soroptimists shared the cookies, the
candies, the fruits with the Christian Chil-
dren’'s Home, the Christian Community Cen-
ter in Garden City, the Good Samaritan
Home.

But what to do with all those duplicate
gifts earmarked for special people on the 1st?
The Soroptimists came up with a fabulous
answer. They're to have a committee meet-
ing tomorrow, to make the plans. “We're
going to set up a calendar,” said chairman
Mrs. W. B. Cox,” with the birthdays of all
these people . . ."”

“plus Valentine’s Day and Easter,” added
co-chairman Mrs, Homer Hamblin.

“And make this the Christmas that lasts
all year long,” beamed Mrs. Cox.

And now that other important matter: To
all the people who answered our request,
“Oan you spare an hour to visit with an old-
ster?” . more than 100 filled out the
coupon, many wrote letters . . . Mrs. Cox
wants you to know this:

“Because of the overwhelming response,
we realize there is tremendous interest. We
hope to get an organization, an auxiliary
started. First we must form a council, with
representatives from the nursing homes.

“But in order to get this well organized
and set up an efficlent operation, we need a
little time. It may be the middle of February
betore we can start calling on those individ-
uals, Ask them to be patient.”
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FULL FUNDING FOR MASS TRANSIT:
A NATIONAL NECESSITY

Mr. WILLIAMS. Mr. President, the
revitalization and expansion of our mass
transportation systems are crucial to the
mobility of our urban and suburban citi-
zens and to the quality of life afforded by
our Nation’s cities. In response to the
pressing need for Federal support to
States and localities in improving mass
transit, the Congress authorized $900
million for fiscal year 1972 under the
Urban Mass Transportation Assistance
Act of 1970.

The 1970 law makes it possible fo pro-
vide $3 billion over a 5-year period to
help finance mass transportation. How-
ever, if the program is to meet the need,
as well as live up to the expectations it
has created, it must be adequately
funded.

Accordingly, I was deeply disturbed to
learn that the administration was re-
ducing the transit program to $600 mil-
lion, one-third below its authorized level
for 1972. Because of my concern for the
vital job mass transit can perform, I
joined 36 of my fellow Senators in a
November 2, 1971, letter to the President
which emphasized the need for com-
mitting the full amount authorized. In
this letter, we pointed out that obligation
of the $900 million is an absolute neces-
sity if we are to make up for years of
neglect and meet the backlog of applica-
tions from loecal communities for Federal
mass transit assistance.

I regret to say that the reply was ex-
tremely disappointing. In a letter dated
November 8, 1971, the administration
reveals a less than accurate understand-
ing of current transit requirements and
of congressional intent under the Mass
Transportation Assistance Act of 1970.

In response to the administration’s
stated position, the senior Senator from
New Jersey (Mr, Case), and I wrote to
the President on January 4, 1972, to clar-
ify the issues. We pointed out that to pro-
vide the $300 million authorized by Con-
gress this year for mass transit will not
neccessitate lower funding in the future
as contended by the administration. The
administration’s position fails to take
into account that during the current ses-
sion the Congress, as required by the
1970 Mass Transportation Act, will be au-
thorizing 2 additional years of contract
authority for the program.

Furthermore, as set forth in the Jan-
vary letter to the President, it is clear
that various State and local governments
have taken significant action since pas-
sage of the 1970 act in order to qualify
for mass transit assistance.

My, President, it is clear that the re-
quirement for Federal financing is grow-
ing even faster than anticipated and that
State and local efforts will be frustrated
if the mass transit program continues to
be funded at the $600 million level.

The administration’s cursory reply of
January 17, 1972, unfortunately, shows
no increase in sensitivity to the Nation's
urban and suburban transportation
problems. In view of the overwhelming
evidence supporting full funding for mass
transit. I hope that the administration
will take immediate action to reconsider
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its position and meet our transit commit-
ments.

In this connection, Mr. President, I
ask unanimous consent that the corre-
spondence between the administration
and Members of this body, along with an
excellent article by Albert R. Karr on the
status of mass transit, be printed in the
RECORD.

There being no objection, the items
were ordered to be printed in the RECORD,
as follows:

MNovEMBER 2, 1971.
The PRESIDENT,
The White House,
Washington, D.C.

Dear Mr. PRESIDENT: We urge the speedy
allocation of the $900 million provided by
Congress for the urban mass transit pro-
gram in fiscal 1972.

There is ample justification for commit-
ting the full amount of this appropriation,

After years of neglect, the cost of revitaliz-
ing and expanding our urban and surburban
transportation systems will be substantial.

One striking measure of the cost is the
backlog of applications for Federal assist-
ance placed with the Urban Mass Transit
Administration. It presently totals $2.6 bil-
lion,

That the states and cities will not be able
to undertake the job on their own is beyond
question, They understandably must look to
the Federal Government as their principal
source of financing.

Urder the 1970 law, which expanded the
mass transit program, it will be possible to
provide $3 billion over a five-year perlod to
help finance mass transit improvement. How-
ever, if the program is to meet the need, as
well as live up to the expectations it has
created, it must be adequately funded.

The Administration request for a $600 mil-
lion program level is a step in the right di-
rection. Under this approach, $510 million
would be allocated to capital grantis, the
heart of any effort to replace, improve and
expand local bus, rail and subway systems,

Yet we believe that at least the full $900
million appropriated by Congress is needed.
Under the Congressional figure, the alloca-
tion to capital grants will be $810 million.

The Urban Mass Transit Administration
«advise that it can commit the appropriated
amount between now and the end of the
present fiscal year next June 30. In addi-
tion, it believes a substantial portion of the
$810 million can be put to use guickly on
existing construction projects and thereby
create jobs in this period of his unemploy-
ment.

Mass transit stands at a critical juncture,
Without adequate support from the Federal
Government it surely will fail in the vital
job which only it can perform.

The Federal Government has made a com-
mitment to help the thousands upon thou-
sands of people living in our metropolitan
areas deal with their serious transportation
problems. We must meet that commitment.

It is essential that the $900 million be made
available promptly.

Gordon Allott, Birch Bayh, J. Glenn
Beall, Jr., Lloyd Bentsen, Edward W.
Brooke, James L, Buckley, Clifford P.
Case, Frank Church, Alan Cranston,
Thomas F, Eagleton, David H. Gam-
brell, Robert P. Griffin.

Fred R. Harris, Philip A. Hart, Vance
Hartke, Mark O. Hatfield, Harold E.
Hughes, Hubert H. Humphrey, Jacob
K. Javits, Edward M. KEennedy, Warren
G. Magnuson, Charles MecC. Mathias,
Jr., George 8. McGovern, Walter F.
Mondale.

Edmund S. Muskie, Gaylord Nelson, Rob-
ert W. Packwood, Claiborne Pell,
Charles H. Percy, Jennings Randolph,
Abraham Ribicoff, Richard B.
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Schweiker, Hugh Scott, Adlal E. Steven-
son III, Stuart Symington, Lowell P.
Weicker, Jr., Harrison A, Williams, Jr.

THE WHITE HOUSE,
Washington, November 8, 1971.
Hon. HarrisoN A, WiLLIAMS, JT.,
U.S. Senate,
Washington, D.C.

Dear SENaTOR WiLLiams: This is to ac-
knowledge and thank you for your letter to
the President of November 2 in which you
join with a number of your colleagues in
urging the expenditure of $900 million on the
Urban Mass Transit Program during fiscal
1972.

As you are aware, the Mass Transit Assist-
ance Act of 1970 authorized $3.1 billion for
the filve-year period 1971-1976. The Act did
1.0t specify how the total amount should be
allocated. It has been the view of the Depart-
ment of Transportation officials that phased
increases throughout the perlod will be most
conslstent with the capabilities of systems
managers to absorb additional funds and to
gradually expand the program. To provide
$900 milllon this year would necessitate a
lower funding level in the future; it would
be desirable to avold this "“roller coaster™
eifect. The $1 billion committed to the pro-
gram in 1971 and 1972 is more than has been
expended during the entire history of the
program. As to the backlog cited In your
letter, I belleve it is important to recognize
that $1.5 billion of that amount is accounted
for In Chicago and New York Clty alone. In
the case of New York, the bond issue to pro-
vide “matehing” local shares in order to re-
celve Federal funds was defeated Novem-
ber 2,

The Administration feels that the above
considerations support the establishment of
FY '72 funding at the $600 million level and
will facilitate the orderly continuation of
progress of the urban mass transit program.

With warm regards,

Sincerely,
WiLLiaMm E. TIMMONS,
Assistant to the President.

U.S. SENATE,
Washington, D.C., January 4, 1972.
THE PRESIDENT,
THE WHITE HOUSE,
Washington, D.C.

Dear MR. PRESIDENT: On November 2, 1971,
87 Senators, including ourselves, sent you a
letter urging you to allow the Urban Mass
Transit Administration of the Department of
Transportation to obligate $900 million—$810
million for transit capital grants—during fis-
cal year 1972. This is the total amount which
the Congress appropriated for urban mass
transit for that year.

On November 8, 1971, Mr. William E. Tim-
mons, Assistant to the President, answered
our letter and stated that the Administra-
tion intended to obligate only $600 million
during the current fiscal year, Mr. Timmons
in his letter stated that “to provide $900 mil-
lHon this year would necessitate a lower
funding level in the future . . ."” In making
this statement, he falled to realize that dur-
ing the current session the Congress will, as
required by the Urban Mass Transit Assist-
ance Act of 1970, be authorizing two addi-
tional years of contract authority for the
mass transit program. Therefore, the $3.1
billlon which is authorized for contractual
obligations during the first five years of the
Act is not an absolute figure for the entire
life of the program. It could more accurately
ba called obsolete since the need for improved
mass transportation throughout our nation
has substantially increased during the past
two years,

The need for the continuous updating of
mass transit dollar authorizations and the
Congress' commitment to an expanding pro-
gram was clearly brought out during the de-
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bate in the House of Representatives on the
1970 Act, when it was emphasized that the
amount of money available for contractual
obligation would be updated every two years
and that additional funds would be made
available as our natlon's transit needs
warranted.

In our opinion, for Mr. Timmons to suggest
as he did in his November 8 letter that a
$600 million funding level is appropriate and
consistent with the goals of the 1970 Act and
that it “will facllitate the orderly contlnua-
tion of progress of the Urban Mass Transit
Program" is erroneous. To label increases in
appropriations which the Congress has made
to respond to demonstrated and defensible
needs as adding to a “roller coaster effect”
suggests a total lack of famillarity with the
true situation confronting our nation's mass
transit systems.

Mr, Timmons stated that the $2.6 billion
of pending projects is overstated because $1.5
billion of this amount is from the New York
and Chicago metropolitan areas. However, as
of November 15, 1971, the total dollar amount
cf pending projects filed with the Urban Mass
Transit Administration had risen to over $4
billion with all cf these additional requests
coming from areas outside of New York and
Chiecago.

Our attention was also called to the failure
of the voters of the state of New York to ap-
prove a bond issue which have provided the
matching local share required under the
Act's provisions. The defeat of this referen-
dum does not diminish the state of New
York’s ability to provide funds fcr pending
projects. In fact, $450 million authorized by
the state of New York in a 1967 urban mass
transportation bond issue still remains un-
used due to that state’s fallure to receive
Federal funds. In addition, $250 million of
appropriated funds from the city of New
York 1s currently avallable to provide the
local matching share if pending applications
are approved. Thus, both the state of New
York and the city of New York have ample
resources to match their requests for Fed-
eral funds,

Other states and local governments have
also taken action since the passage of the
1970 Act to raise the local matching share for
pending transit projects. Among these actions
are:

The creation of the Chicago Urban Transit
District with authority to Issue revenue
bonds in the amount of $400 million;

The passage by the Illinois State Legisla-
ture of leglslation to provide $200 million of
finance the local share for capital grant appli-
cations submitted by that state;

The approval by the state of Massachu-
setts of authority to provide $125 million for
the local matching share to finance Federal
capital grants for urban mass transit;

Passage by the legislature of the state of
California of a provision earmarking a por-
tion of the state sales tax for transit pur-
poses. This provision will provide approxi-
mately 875 million per year for urban mass
transportation;

The passage by the voters in the city of
Atlanta of a regional sales tax to finance ur-
ban mass transportation. This proposal is ex~
pected to support a request for approximate-
1y 81 billlon in Pederal funds during the next
10 years.

These are just a few of the actlvities tak-
en by state and local governments in order to
qualify for capltal grants under the opinion,
be frustrated if the program continues to be
funded at the existing $600 million level.

Mass transit is now more than just an idea
whose time has come. Transit is the last and
best hope of all of our nation’s citizens who
foresee the need for more than just highways
to serve an increasing moblle urban and sub-
urban population. We, therefore, hope that
you will reconsider your decision and allow
the Urban Mass Transit Administration to
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obligate the full $900 million which the Con-
gress authorized for our nation’'s mass tran-
sit programs for fiscal year 1972,
Sincerely,
CLIFFORD P, CASE,
Harrison A, WiLLIAMS, Jr.
Tue WHITE HousE,
Washington, January 11, 1972.

Hon. HaRrIsON A. WILLIAMS, JT.,
U.S. Senate,
Washingion, D.C.

Dear SeEnaToR Wiiiiams: In Bill Tim-
mons' absence, I would like to thank you
for your January 4 letter to the President,
which was co-signed by Senator Case, com-
menting further on the urban mass transit
programs. You may be assured that your
continuing interest and additional remarks
will be called to the attention of the Presi-
dent at the earliest opportunity, and will be
shared with those who have the direct re-
sponsibility for advising him on this subject.

‘With cordial regards,

Sincerely,
Ricaarp K. Coox,
Deputy Assistant to the President.

[From the Wall Street Journal, Dec. 24, 1971]

RininG THE BRAKE: TraNsIT BoosTErs CoM-

PLAIN THAT ADMINISTRATION Is HoLDING

BAcCK FUNDS ALREADY OKAYED BY CONGRESS
(By Albert R. Karr)

WasHINGTON.—The Nixon administration
is riding the brakes on Its mass-transit
spending at a time when such outlays were
expected to accelerate rapidly.

To the dismay of transit-system boosters,
some key officials have concluded there's
little political mileage in pumping huge
amounts of transit funds into big cities that
generally vote Democratic, like Chicago and
New York.

The transit industry still takes heart, how-
ever, from signs of some friendly views in
the Nixon ranks. Transportation Secretary
John A, Volpe and Carlos Villareal, head of
the Urban Mass Transportation Administra-
tion, a Transportation Department unit, are
sald to favor substantially higher mass-
transit spending. They've been trying to con-
vince their colleagues that more transit
grants could well bring votes—by creating
Jobs, for instance.

“If I were a politiclan,” says Mr., Volpe, a
former Massachusetts governor, “it certainly
would behoove me to get all the money I
could pumped into transit systems by No-
vember of 1972."

Mr. Villareal calculates that citles could
use about $1 billlon more right now. Secre-
tary Volpe's department hasn't even been
successful in getting the White House to re-
lease $300 million in impounded mass-
transit funds for the current fiscal year,
which began July 1. It reportedly has been
seeking $1.2 billion in the coming fiscal year's
budget, double the current year's $600 mil-
lion, and it is said to be getting indications
it will wind up with perhaps $800 million
in the new budget.

So far, says the American Transit Associ-
ation, the government's follow-through on
its 1969 program has been a “vast disappoint-
ment,” measured against “the hopes and
plans that were generated" by the new law.

Picking up a plan developed but never
launched by the Johnson administration,
the Nixon men in 1969 announced a $10
billion, 12-year transit capital-aid program,
starting with $3.1 billion for transit systems’
use in the first five years, In October 1970,
Congress enacted it into law by a resounding
vote.

Now, while transit men are grateful that
the current federal funding level is triple the
low level of previous years, they aren't exact-
1y happy. They contend that because transit
systems have deteriorated for so long, a much
bigger commitment is needed. And they say
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the government effort is falling far short of
the hopes raised by even the Nixon prograin.

Transit officials had hoped the adminis-
tration would push for authority to obligate
the full $3.1 billion early, with key resist-
ance expected to come from appropriations
committee in Congress, But the President’s
Office of Management and Budget (OMB)
became the real obstacle.

Though the administration asked for ap-
proval of $850 million for the fiscal year
ended last June 30, ite transit doubts evi-
dently began to develop soon afterward; the
OMB budgeted only $100 million of the $600
million approved by Congress for that year,
and just two-thirds of the $900 million al-
located by Congress for the current fiscal
year. So only a third of the $3.1 billion has
been budgeted in the first two years of the
five-year span, ‘“We have never been able
to count on even the meager funding that
the Congress has proposed,” says Gov. Frank
Licht of Rhode Island, a Democrat.

SOME HAVE ALL THEY NEED

Some administration officlals have re-
cently been saying that $600 million & year
is the most transit men can expect, and that a
$000 million level this fiscal year would only
require a cutback later.

Though transit men concede that a num-
ber of cities have gotten all the federal
funds they're ready to use and that others,
like Atlanta and Los Angeles, have besn
promised bigger funding, they say that some
major projects are being held up by a lack
of federal financing. In Chicago, $500 mil-
lon in federal funds will be needed to pay
for two-thirds of the cost of putting the
existing elevated railroad “Loop” under-
ground and building for two new subway
loops, says Milton Pikarsky, public works
commissioner. He says about $150 million of
the total, in federal funds, could be used im-
mediately. If the city had had the money
at the start of the year, it would be in con-
struction now, and if it got the money now,
it could be building by next summer. Mr.
Pikarsky says.

Some key administration officlals have
been saying in their own councils and in
talks with transit leaders that they are little
political value for Republicans in pouring
money into transit systems of traditionally
Democratic big cities, “The cities aren't go-
ing to vote for Richard Nixon in 1972 no
matter what we do,” says one Transporta-
tion Department official.

Most administration planners argue the
cities aren't ready to use any more transit
money than currently budgeted anyway; they
say, for instance, that the cities don't have
the local financing they need to qualify for
federal matching funds, Besldes, adds an
administration policy man, ‘“there aren't
many proposals coming in early that have any
merit at all,” in terms of planning, The few
that are ready for big sums, like New York
projects, would gobble up all that could be
provided, short-changing other citles and
towns, officials say.

But the American Transit Association
(ATA), whose members run most U.B. sys-
tems, sees evidence of readiness in the fact
that transit operators have about $4.04 bil-
lion in applications before the Urban Mass
Transportation Administration (UMTA), a
Transport * * * systems are eligible under
the new law, the ATA says. “If you don't
want to spend the kind of money Congress
has approved you can come up with all kinds
of reasons why nobody's ready for it,” a tran-
sit-authority head gripes.

MORE STRINGENT RULES

The Nixon administration has been more
stringent about making transit systems qual-
ify for grants, critics say. Federal funding
has been trimmed to 50% of a project's cost
from 76% If the system doesn't show a re-
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gional plan, even for straight replacement of
old equipment.

Sen. Gordon Allott (R., Colo.) has intro-
duced a bill to loosen up the reglonal-plan-
ning rules. Though his boss is a Republican,
an Allott aide says the Nixon administration
“has gotten finicky"” over these requirements.
Michael Cafferty, chairman of the Chicago
Transit Authority, says that although he has
gotten tentative approval of planning for
buying 1,000 new buses, the government
could quickly retract that approval.

Thus far, administration men have gener-
ally been cool to pleas by transit-system
heads for federal subsidies to cover deficlts;
the industry projects an overall §360 million
loss this year, and managers insist the sys-
tems cannot survive without operating sub-
sidies, But there is recent evidence that the
Transportation Department might be willing
to approve a start on the operating-subsidy
front.

A kind of chicken-and-egg debate has
emerged, Federal officials say local financing
is necessary before they can provide federal
money. James M. Beggs, Under Secretary of
Transportation, says: “I haven't seen any city
hemmed up by not having federal money
available.” But many city and transit execu-
tives insist a firm guarantee of long-range
federal money is necessary before they can
persuade voters to approve a bond issue or
new tax for transit.

TAX MEASURES IN ATLANTA

Nevertheless, some cities are moving ahead
anyway, hoping they can prod the federal
government to match their efforts. A sales-
tax measure to support transit was passed by
Atlanta voters on Nov. 9, and state ald has
been voted recently for Boston and Chicago.
The Boston-area Massachusetts Bay Trans-
portation Authority will soon be handing
UMTA applications totaling near $250 mil-
lion In federal money to match $124 million
in state-backed funds, says Joseph Kelly,
general manager., Among other things, the
financing would be used to buy 200 new
streetcars.

The stack of solid funding applications on
Mr. Villareal’s desk at UMTA will soon grow
some more, transit men say. They hope the
political pressure from this increased de-
mand will overcome doubts among admin-
istration officlals about the advisability of
sharply higher funding.

Chicago's Mr. Pikarsky suggests that Bos-
ton, Philadelphia, New York, Seattle, Atlanta,
San Francisco, Los Angeles, Chicago, Balti-
more and other cities will all be clamoring
for large federal sums before long, much of
it for costly rail systems.

To date, Nixon administration efforts have
been concentrated mostly on less-expensive
saving or improving of bus systems, many of
them in smaller towns, For one thing, it'll be
a long time before new rall systems can be
built.

The manager of one big-clty transit sys-
tem says UMTA has rejected his requests for
funding some rall improvements and told
him to boost his request for some new bus
money instead. “They want to see something
visual on the streets, and soon,” he says.

DEATH OF MARGARET SIMPSON,
WYOMING NEWSPAPER. CORRE-
SPONDENT

Mr. McGEE. Mr. President, much of
Wyoming was saddened recently by the
death of Margaret Simpson, a truly ex-
ceptional individual whose loss is felt
very deeply.

People of Wyoming knew Margaret
Simpson through her bylines as a news-
writer for her hometown newspaper, the
Greybull Standard, and the State's larg-
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est newspaper, the Casper Star-Tribune.
She was also one of the most reliable
stringers to work for both the Associated
Press and United Press International in
our State. And yet, Margaret Simpson
was completely paralyzed for the nearly
25 years of her professional career as a
journalist.

Today, I pay tribute to a woman who
contributed so much to my State in spite
of such great odds. Shortly after her
death, an editorial appeared in the Grey-
bull Standard which epitomizes those
special qualities she exhibited.

I ask unanimous consent that the
Greybull Standard editorial be printed
in the RECORD.

There being no objection, the editorial
was ordered to be printed in the REcorbp,
as follows:

MARGARET SIMPSON

Margaret Simpson who died Tuesday has
been a writer for this newspaper for a long,
long time but more significant than that has
been her equally as long fight against extreme
hardship and adversity. There are few busi-
nesses as tough to do week after week as
newspapering. There are healthy, active peo-
ple who are worn down by the mental pun-
ishment, Yet Margaret Simpson, almost com-
pletely paralyzed, continued being a cor-
respondent for several newspapers for almost
25 years.

She was amazing In her perseverance
against the greatest of odds.

She typed her news with one finger. The
phone had to be propped up so she could
answer it while she was lying down. She had
to call for almost all of her news, she couldn’t
go out and get it or see things happening for
herself. She had to rely on other people and
especially her husband, Bill, whose help and
devotion have been extraordinary, to do the
reporter's legwork. Yet for all those 25 years,
she has met one deadline after another. Week
after week, year after year, her news arrived
at the same time.

It truly has been a memorable performance
by a person almost entirely handicapped.

Margaret Simpson wanted to be involved
in her community. She took sides—sometimes
when a reporter shouldn't, and there were
times, I know, when she wished she had been
more objective, But she wanted things done
right, She fought against things done wrong.
She liked to know what was going on in the
town. She believed in Greybull, Wyoming
many times when others didn't. And she was
immensely proud of the town.

She personified the small town's pride in
its offspring. She kept track of the countless
number of kids who had grown up here and
were successful now in other places. She
and I were always golng to compile a list of
all of Greybull's “alumni” and the marks they
had made on the world. She already had
hundreds of names. I don't know how she
remembered them all.

“There is not another town this size” she
sald many times “that has produced any more
successful kids than we have.”

Out of this idea came her *“Very Personally”
column which she started in the Greybull
Standard and which became her best writing.
It was a chance for her to say many of the
things she felt. She filled it with the trivia
and the important. She remembered everyone
who had ever lived here—and they remem-
bered her with letters and cards and many,
many personal visits. Her grandchildren were
a joy, but so were other people’s grandchil-
dren who sald funny phrases or did funny
things. She was aware of much that went on.
Yet she unconsciously fought against the in-
evitable changes. She revealed her prejudices
towards halr that was long and mores that
were different. But what is a column if it {sn't
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just as the person is. And what is the col-
umnist who fries to be someone else in print?

Margaret Simpson’s column was Margaret
Simpson. Her hopes and her beliefs, how she
felt about the world in general and Greybull,
Wyoming in particular.

She built an amazingly large audience. It
was unfair that we at the Standard heard
more of the compliments to her than she did.
Yet she must have known how far-reaching
her words were through all those people who
kept writing and calling and visiting about
it.

This column, and all her writing, were her
windows to the outside, and through them,
she watched the rest of us go through our
lives,

Now she has typed out her last one, her
last stories. Her news and her column in to-
day's Standard will be the final ones we shall
put into print. There is never an easy way to
say "“Goodbye.”

BruUCE KENNEDY.

SENATOR LEN B. JORDAN: IDAHO
MAN OF THE YEAR

Mr. CHURCH. Mr. President, each
year the Intermountain Observer of
Boise—one of Idaho’s best weekly news-
papers and a journal of nationwide cir-
culation—chooses a man of the year for
Idaho. In the issue published January 1,
the Observer selected as its man of 1971
our colleague and friend, Senator LEN
B. JORDAN.

This is a fitting tribute to a public
career which has spanned a guarter of
a century, during which Senator Jorpan
has served not only our State, but the
Nation as well.,

The tribute from the Observer is note-
worthy in one other regard. The Ob-
server has traditionally differed ideo-
logically and politically with Senator
Jorpan. It is a mark of the widespread
respect accorded Senator JorpAN in our
State that Sam Day, the editor of the
Observer, writes that the Senator will be
remembered “‘as one who exemplified in
his private and public life an extraordi-
nary capacity for courage, integrity and
leadership.”

Mr. Day writes further of Senator
JORDAN:

He lived by the words of Thomas Wolfe:
“To every man his chance, to every man his
shining golden opportunity—to every man
the right to live, to work, to be himself, and
to become whatever thing his manhood and
his vision can combine to make him—this
is the promise of America.”

Mr. President, I commend Mr. Day's
article to the Senate and ask unanimous
consent that it be printed in the Recorb.

There being no objection, the article
was ordered to be printed in the REcorb,
as follows:

MaN oF THE YEAR: TWILIGHT OF A CAREER To
BE LoNG REMEMBERED AS LEGISLATOR, Gov-
ERNOR AND U.8. SENATOR, LEN JORDAN LEAVES
A MONUMENT TO PERSONAL GROWTH

(By Sam Day)

A young Boise Insurance dealer got a tele-
phone call in the spring of 1950 from an old
college friend and room-mate who shared his
fascination for politics. The friend wanted
him to hurry down to the Owyhee Hotel to
meet a man who needed help to become the
next Governor of Idaho.

*I'd never met the man before,” Willlam 8.
Campbell recalled many years later. “But I
can tell you I took an Immediate liking to
him. He locked me right in the eye and he
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gave me a good, firm, honest handshake, I
felt that here was a real man, the kind of
man you can look up to, the kind of man
you can follow.”

Campbell, then only 30 and later to be-
come the youngest state Republican chair-
man in American history, has picked and
managed a lot of winners in two decades of
political leadership in Idaho. But none was a
bigger winner than the square-shouldered
north Idaho rancher whom he sized up at a
glance in that Boise hotel room 21 years ago.

The candidate, Len B. Jordan, went on with
help from Campbell and a few other go-get-
ters to win the governorship on his first try
and to fashion a career in public service
which in decades to come may establish him
as one of the half-dozen best remembered
figures in Idaho's political history. As Gov-
ernor from 1951 to 1955 and as an Eisenhower
appointee in the late 1950s he left a lasting
imprint on Idaho and the West. As a U.S.
Senator since 1962 he achieved a stature
which has at times approached the reveren-
tial.

Jordan’s retirement announcement, de-
livered like a bolt out of the blue Au-
gust 24th, made him Idaho’s man of the year
for 1971. It was the biggest news story of the
year—significant not only because it foretold
the end of a remarkable career and thus the
end of an era, but also because it unloosed a
political avalanche the like of which Idaho
has seldom seen.

Considered an almost sure bet for renomi-
nation and re-electlon, Jordan's sudden
withdrawal from the fleld created a vacuum
which sucked in some of the biggest figures
in both political parties, altering careers and
setting new political tides in motion.

Among the Republican heavywelights
whose fortunes were affected are James A.
MeClure, half-way through his third term
as First District congressman; Robert E.
Smylle, the three-term Governor who had
succeeded Jordan in 1955, and George Han-
sen, a former congressman from the Second
District. McClure and Smylie declared for
Jordan's Senate seat and Hansen also made
his intentions clear. Other announced can-
didates were F. W. (Bill) Bergeson of Poca-
tello and Dr. Stephen Wegner of Kendrick;
other possibilities Include former Gov. Don
Samuelson and perhaps Campbell himself,
MecClure's departure in turn created a con-
test in the First District.

On the Democratic side, Jordan's retire-
ment was equally earth-shaking, In place of
a sacrificial lamb, the Democrats now were
beating the bushes for a winner. Among the
potential candidates were W. Anthony Park,
who won the attorney generalship in 1970;
Dr. William E. (Bud) Davis, president of
Idaho State University; State Rep. Vernon
D. Ravenscroft, who tried for the governor-
ship in 1970, old-timers like Ralph Harding,
who served In Congress from 1961 to 1965,
and newcomers like Rose-Marle Bowman and
Byron Johnson of Boise.

The sudden appearance of a U.S. Senate
seat up for grabs. The introduction of a new
wide-open primary law In which all it takes
is the $250 filing fee and 1,000 valld signa-
tures to get on the ballot. The decline of
party organizations, the rise of volunteerism
as a political force, the budding of new po-
litical ambitions. These were the Ingredients
of a volatile mix which Jordan'’s announce-
ment brought to a quick and unexpected
boil in 1971 and which will determine the
political dish in Idaho in 1972,

At 72, Jordan is the first U.S. Senator In
Idaho history to relinquish office voluntarily.
When he steps down in January, 1973, he
will have completed a quarter of a century
in public life and only one defeat—for the
leglslature, in 1948—in flve attempts for
public office. Although bitter controversy has
often swirled around him—he was once
hanged in efigy on Normal Hill in Lewis-
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ton—Jordan will retire not with the scars
of anclent wounds but with the glow of cur-
rent acclaim. Dissatisfaction with his phi-
losophy has been growing in some guarters,
rather than abating, In recent years, but the
olympian quality of his retirement an-
nouncement served to mute the criticism
and emphasize his high standing with old
antagonlists.

“It is the mark of hls honesty that this
newspaper and others can disagree with more
than half of his voting record and yet com-
pletely respect his motives and his inten-
tions,” wrote Bill Hall, editorial page editor
of The Lewiston Morning Tribune, a news-
paper which had been unsparing in its
criticism of Jordan's gubernatorial policies.
“Perhaps part of the reason it is true with
Jordan is that men of character and falr-
ness also bring out the best in their critics.”

Of those who differed philosophleally and
temperamentally with Jordan, none came
to hold him in higher respect than a fellow
Idahoan, Democratic Sen. Frank Church,
who wrote him in a personal veln last No-
vember:

“Our relatlonship as colleagues has been
so satisfactory—Indeed the better word
might be ideal—that I hardly need say how
much I will miss you. However, I should
say how grateful I am to you for your friend-
ship and good counsel through the years.
When we differed, you never made it per-
sonal, and you were always willing, within
the limits of your convictions, to search for
common ground on which we both could
stand.”

Grace Edgington Jordan, the daughter of
a country doctor, tells the story of a trying
night in the 1930s at Kirkwood Bar Ranch,
where she and her husband and their three
children spent eight years in the solitude of
Hells Canyon, deepest gorge In North Amer-
lca. Len had a severe toothache that night,
and there seemed no way to ease the pain.
He found the dental forceps that her father
had sometimes used, fitted them in place and
began the job of extracting his own tooth.

When the tooth was about half out the
forceps slipped off. The pain was excruciating
now. Len set Grace's bedroom mirror on
the kitchen table, pulled the kerosene lamp
a little closer, reapplied the forceps and
went to work again while Grace bullt up
the fire. Finally, the tooth came out. Len
sat for a while, sipped a cup of coffee and
then went to bed.

Len Jordan's life has always had that
kind of story-book quality. Born May 15th,
1899, In Mount Pleasant, Utah, and reared
at Enterprise, Ore,, near the towering Wall-
owa Mountains, which form the west face of
Hells Canyon, his father was a county judge
and his mother a school teacher. He did
well In classes, graduating from high school
at the age of 16. The family had no money
to send him to college, so he worked on
a ranch, then enlisted in the Army and was
commissioned a second lleutenant in a ma-
chine gun company. He never got overseas,

After World War I he won a football
scholarship at the University of Oregon,
played halfback and graduated Phi Beta
Kappa In business administration. He took
graduate courses In economies but ran out
of money and went to work on a ranch which
ran 20,000 sheep and 1,600 cattle on the
Oregon side of the Middle Snake River. He
became foreman and was on his way to
acquiring a spread of his own when the
1929 stock market crash wiped out the busi-
ness and his own small savings.

The father of three young children, Jor-
dan was working for $100 a month and board
and room in 1932 when a Portland bank
offered him the managership of the Kirk-
wood Bar Ranch, on which it had fore-
closed a $50,000 mortgage. The ranch, a re-
mote place which could be reached only
by boat from Lewiston, had 1,000 acres and
grazing rights to 17,000 more on the slopes
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of Hells Canyon. All the bank really wanted
was its money back.

“Go in there and operate it, get our mon-
ey back with interest, and the place Is
yours,” Jordan was told. Len and Grace
leaped at the chance. “It was a pretty
good place to batten down and ride out the
depression,” she sald later.

For eight back-breaking years Jordan ran
sheep over the hills, rebuilt the stone ranch
house with his own hands and restored
Kirkwood Bar to a thriving business enter-
prise, while Grace taught the children
around the kitchen table. By 1941, after an
adventure in family style rugged individual-
ism which Grace was to record Ilater In
Home Below Hells Canyon, the first of a
series of books, the Jordans had sold the
ranch, repaild the bank, accumulated a mod-
est reserve and were ready to move on. They
settled in Grangeville, the nearest big town
to the east, where the oldest of the children
could attend high school.

The young rancher quickly made a mark
for himself in Grangeville, & marketing cen-
ter for the rich wheatlands of Camas Prairie
and the timber stands of the Nez Perce Na-
tional Forest. He invested his money in seed
and croplands, managed a string of grain
elevators, established a farm Iimplement
business, bought a real estate agency and
an auto dealership. He could have become
& wealthy man, but his interests lay else-
where,

“I quit trying to earn a million dollars
when I realized I could only eat three meals
a day and wear just so many suits,” he told
an interviewer later. “I didn't want to change
my living habits.”

As a businessman and rancher, Jordan
tangled often with politiclans over the rout-
ing and maintenance of roads, which were
then the patronage of a corrupt and politics-
ridden state highway department. It was
the issue which drew him into politics.
Running as a highway reformer, he won
election to the State House of Representa-
tives in 1946 as a Republican from pre-
dominantly Democratic Idaho County.

As a legislator in the 1947 session, Jordan
headed a committee which drafted legisla-
tion that formed the basls of reforms which
were to take the State Highway Department
out of polities under a non-partisan three-
member board of highway commissioners
and a professional state highway engineer.
Despite a productive year as a freshman
legislator, he was defeated for re-election in
1948, But by this time Jordan had the politi-
cal bug and was ready to try for something
higher.

The governorship was a long shot for any-
one in 1950, let alone a neophyte. Four other
Republicans, all better known than he, were
preparing campaigns for the nomination to
succeed Dr. C. A. Robins, the Incumbent
Republican governor. One of them was for-
mer GOP state chalrman Rellly Atkinson,
owner of a Boise food brokerage firm, who
had the solld backing of the Ada County
Republican machine. Another was J. D. (Cy)
Price, the secretary of state, who enjoyed a
statewide reputation.

All Jordan had was a lot of nerve and
energy and the help of some hard-charging
backers, including Grace, who wrote his
press releases, and the two Unlversity of
Idaho room-mates, Bill Campbell and David
Doane.

Campbell and Doane put their fertile
imaginations to work on glmmicks which
later were to become standard fare in Idaho
political campaigns: bumper strips, silk
screen billboards, store front campalgn head-
quarters, painted station wagons. They plas-
tered pictures of the good looking rancher
all over the state and called it “the only
new face in the race.” One of the advertise-
ments which caught on quickly consisted of
a photograph showing Jordan, looking very
much at ease, shoeing a horse, The caption
said, “If the shoe fits, put it on.”
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That kind of raz-ma-taz, plus 20,000 miles
of handshaking, was enough to put Jordan
over the top. He won the Republican nomi-
nation with 20,668 votes. That was only 34
per cent of the total, but it was 3,600 ahead
of Atkinson and 5,800 ahead of Price. In
the general election the following November
Jordan topped Calvin E. Wright, a well-
known Lewiston Democrat, by a vote of 107,-
642 to 97,150.

One of the businesses which Jordan ac-
quired soon after he moved to Grangeville
was an insurance agency. He bought it from
a man whose son had gone off to war, served
as a pilot and been declared missing in action.
Jordan built up the business to more than
double its former size. But then the young
pilot, Orin Webb, who was to have inherited
the agency, returned home very much alive,
Jordan sold the business back to the Webb
family for exactly the price he had paid for
it.

Jordan carried the same instinet for
decency and fair play into his public life.
Time and again it was to shield him from
personal criticism arising from the effect of
official policles and actions which were not
always so benign in their application. His
political instinets were those of a conserva-
tive schooled in the precepts and values of
the businessman and rancher.

In the name of conservatism and business
efficlency he completed the highway reforms
which he had initiated as a legislator and
undertook other structural changes in gov-
ernment. In the belief that government is
best which governs least, and at least cost,
he applied a sharp knife to governmental
services.

In his zeal to sweep away what he re-
garded as the outmoded and costly vestiges of
an overgrown state bureaucracy, Jordan
plunged into a battle royal over higher edu-
cation. The immediate targets were the state’s
two normal schools—North Idaho College of
Edueation at Lewiston and South Idaho Col-
lege of Education at Albion, near Burley. He
proposed to the 1951 Legislature that both be
closed in the name of economy. The Republi-
can-dominated leglslature, after a bitter row,
obliged.

Subsequent developments vindicated Jor-
dan’s judgment in the case of the Albion
institution, which had outlived its day and
was never to be successfully revived. But the
Lewiston school had had a long history and
was thriving, with an enrollment well over
1,000, at the time the ax fell. Its closure was
regarded in north central Idaho as an act
of treachery, evoking bitter resentment which
did not begin to abate until the school was
reopened four years later, after Jordan had
left office.

Such economies yielded huge surpluses in
the state’s general fund, enabling the legis-
lature to approve substantial tax cuts, with
Jordan's blessing, in 1953. The damage of
four years of lassez-faire was not always ap-
parent at the time. But the state paid a
heavy toll in the form of low paid teachers,
staff shortages in its social service programs
and neglect of its mental institutions. (For
more than 400 mental patients at State Hos-
pital North the professional staffi consisted
of a single physician).

The row over the Lewiston normal school
exacerbated the state's traditional north-
south split, which was made even wider and
angrler by a fight over development of Hell's
Canyon on the Middle Snake, in which Jordan
was & leading protagonist. The dispute was
over whether Hell's Canyon was to be im-
pounded by means of a single high federal
dam or three smaller dams proposed by Idaho
Power Co.

North Idaho favored the hizh federal dam,
which had been originally proposed by the
Truman Administration, cn grounds that it
would make fuller use of the river's hydro-
electric power potential and hasten the in-
troduction of low cost public power to Idaho.
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Jordan, along with most south Idaho Repub-
licans, favored the Idaho Power plan on
grounds that It would be of greater beneflt to
ugzstream usesrs in southern Idaho. (There
was no talk in those days of safeguarding
the river from dam development.)

Jordan’s close personal identification with
Hells Canyon and hls knowledgeability in
water matters added lustre and prestige to
the power company's side of the argument.
Idaho Power Co. won the fight (the dams
were begun in 1956 and completed in 1968)
and In the process Jordan acquired a repu-
tation for ideclogicel commitment to private
power development which has tended to ob-
scure his real interests in land and water
use.

A provision of the state constitution, since
repealed, limited Jordan to a single four-
year term as Governor. He left office in 1965
to acc2pt appeintment as chairman of the
U.S. section of the Internaticnal Joint Com-
mission, an organization which negotiates
water azreements between the U.S. and Can-
ada. He served on the commission, often with
frustration, until 1958, then took s brief
hitch on a foreign aid advisery board before
returning to private life to join two old
friends, Raleigh and Marguerite Campbell, In
the operation of the Circle C Ranch, a huge
cattle spread above New Meadows in central
Idaho.

Closa political asscclates say Jordan, his
credentials as a privats power man and fiscal
conscrvative clearly established by his four
years in the governor's office might have be-
come Dwight Eisenhower's secretary of the
interior had it not been for a political com-
mitment which the Idahoan did not see fit
to break. At the Republican national con-
vention in 1952, when Ike won the GOP pres-
idential nomination, Jordan headed an
Idaho delegation which went down with all
flags flying, voting ballot after ballot after
ballot for Robert A. Taft

Jordan's return to pclitical center stage
in August, 1962, prompted by the death in
office of Republican Sen. Henry C. Dworshak,
evoked the misgivings of some, The Lewiston
Morning Tribune and Perry Swisher, the lib-
eral Republican newspaper publisher, among
others, expressed fears that his return would
reopen old wounds. But to others, including
Bill Campbell, who quickly grasped the reins,
It presented an opportunity to show that
neither the old warrior nor his followers had
lost their magic.

The Dworshak death, coming barely three
months before the 1962 general election,
touched off a scramble not unlike the stam-
pede which was later to be unleashed by Jor-
dan’s own retirement announcement. In
addition to Jordan, three other Republican
contenders quickly emerged: Hamer Budge,
a longtime Second District congressman who
had been unseated in 1860; Dr. Raymond L.
While of Boise, who had served in the State
Senate, and George Hansen, the former may-
or of Alameda, who had done well for a new-
comer in the U.S, senatorial primary a few
weeks earller. (The death gave Idaho two
ssnate electicns that year.)

The outcome was decided at a meeting of
the Republican State Central Committee, sit-
ting as a nominating convention, at Poca-
tello. The Jordan forces overwhelmed the
combined opposition and won on the first
ballot, Governor Smylle, who would have
preferred a less ambitlous nominee In hopes
that he himself could have succeeded to the
office on the expiration of his third term in
1966, but who took no visible part in the
convention proceedings, thereupon appointed
Jordan to fill the vacancy.

The Jordan forces campaigned with the
slogan that their man would “stand tall in
Washington,” making capital of the fact that
his opponent was a woman. Gracie Pfost, the
Democrats' veteran First District congress-
woman, ran & hard race but lacked strength
in the Second District and fell 5,000 votes
short In a total count of 257,000. Frank
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Church, meanwhile, who benefited from Re-
publican concentration on the Jordan cam-
paign, was handily winning a second term
in the Senate over Jack Hawley of Boise.

As expected, Jordan lined up with the
conservative wing of the Republican minor-
ity in the Senate. Respectful of the Benate's
tradition of freshman anonymity, he was
quiet and unspectacular during his first four
years (the remainder of the term to which
he had been elected). His Initial years were
marked by jousting with Church over the
question of extension of a Bonneville Power
Administration transmission line to south-
ern Idaho, which was a new version of the
old private vs. public power fight, and by
opposition to many of the domestic and for-
elgn policy proposals of Democrats John F,
Kennedy and Lyndon B. Johnson. He voted
against the nuclear test ban treaty in 1963,
but, to the surprise of many, he supported
the Civil Rights Act of 1864,

As time wore on, and particularly after his
election to a full six-year term in 1966, Jor-
dan began to exhibit a growing independ-
ence. This was heightened by the outcome of
the 1968 presidential election, which brought
a Republican administration to power,
coupled with the outcome of the 1966 gu-
bernatorial election in Idaho, which had
brought a new kind of Republican admin-
istration to Boise. The occasional party pres-
sures from the two administrations soon
made it spectacularly evident that Jordan
as a senator was his own man.

The Nixon administration was still young
when Jordan delivered a rebuff to the new
vice president, Spiro Agnew, who had violated
custom by going on to the Senate floor to
lobby for a minor administration bill, Jor-
dan made his complaint in the privacy of
the Senate Republican Policy Commlittee,
but word of it leaked out and the subse-
quent Senate edict against such tactics be-
came known informally as “Jordan's rule of
the Senate.” The matter ended there, but
Jordan’s coolness toward Agnew lingered on,
deepening In later years as the vice presi-
dent sharpened his politics of discord. Jor-
dan’s impatience with Gov. Don Samuleson,
with whom he found it difficult to work on
federal-state relatlons, became manifest
through the years. In 1970, alone among top
drawer Idaho Republicans, he boycotted a
fund raising dinner at which Agnew spoke
in Samuelson’s behalf, contending that this
was an unwarranted intrusion into Idaho
gubernatorial politics. (Samuelson at the
time was opposed for renomination by Dick
Smith of Rexburg, a moderate more of Jor-
dan's stripe.)

It was in November, 1969, over the confir-
mation of Clement C. Haynsworth to the
U.S. Supreme Court, that Jordan made the
most notable of his infrequent breaks with
the Republican orthodoxy. In a decision
which helped greately to erode conservative
support for the South Carolina judge and
contributed to his eventual defeat, Jordan
announced that he would vote against the
nominee,

Jordan made a polnt of saying he had no
quarrel with Haynsworth’s record of opposi-
tion to racial integration or with other as-
pects of his strict constructionist judicial
philosophy. He felt a balance of judicial
philosophies on the court was desirable. He
based his opposition, rather, on ethical con-
siderations. A study of the 700-page hearing
record had convinced him that Haynsworth
had lled to the Senate Judiciary Commit-
tee about conflicts of interest involving his
ownership of a vending machine company.

Further, sald Jordan, he was offended by
attempts of the Nixon Administration to put
pressure on him, through Republican col-
leagues In Idaho, to change his vote on the
Haynsworth nomination.

“During my more than seven years of serv-
ice in the United States Senate few issues
have generated more pressure on my office
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than has the confirmation of Judge Hayns-
worth,” Jordan said in a speech on the Sen-
ate floor. “Some of my friends have been
persuaded to call me even though they have
not been provided copies of the hearing rec-
ord from which they might make an inde~
pendent judgment as I have.”

To Benate assoclates he was reported to
have said privately: “This crowd knows how
to kill a senator. They play rough.”

The Haynsworth vote brought rumbles
from many of the party faithful in Idaho.
“You told all of us to support Richard
Nixon from Miami Beach through the fall of
1968,” wrote one of them, Pembroke T. Rath-
bone, a state committeeman in Owyhee
County. “He placed the name of & man in
nomination for Supreme Court justice. He
needed support from his meager team in
the Senate and you handed the ball to the
other team. Thanks a lot.”

The vice president of the Idaho Young
Republicans, C. Lee Barron of Corral, pub-
licly rebuked the senator and accused him
of selllng out to the Illberals. Other Re-
publican regulars voiced their dismay in
private. But Jordan came out of it with
overwhelming backing in the press. “It is
obvious that Senator Jordan is a man of ‘un-
impeachable integrity’ and that Judge
Haynsworth is not,” sald the weekly North
Side News of Jerome, one of the most con-
servative papers in the state.

A year later, Jordan broke ranks on an-
other issue of high importance to the Nixon
administration, support for the supersonic
transport program, although by this time
the administration had learned not to try to
twist his arm.

“I have concluded that the $280 mil-
lion requested for the SST program for fis-
cal year 1971 could be better spent else-
where,” he told the Benate. "I believe that
given our tight budgetary situation and the
many pressing needs calling for federal fund-
ing that we should not commit almost a
third of a billion dollars to a program which
may or may not turn out to be a success.”

Jordan's opposition helped provide the
thin margin which killed the program.

On rare occasions, as in the Haynsworth
case and the SST vote, events thrust Jordan
into the national limelight, lluminating his
qualities of independent judgement. But
Jordan shunned heroic involvement in the
great natlonal issues. His interest—and his
strength—lay in more mundane matters
closer to home.

As an economist, rancher, businessman
and public office holder from an arid western
state, two-thirds of which is owned by the
federal government, he had long been pre-
occupled by questions of the use of the pub-
lic lands and waters on which Idaho de-
pended for survival. It was in this area that
he had acquired his greatest expertise, and
it was in this area that he applied his in-
terest and his time, and on occasion his
considerable power.

Since the days of his youth, Jordan's heart
and mind had been intertwined with the
Snake River, especially the rugged stretch
which flows through Hells Canyon. It was
inevitable that his Senate service would pro-
pel him into the still unresolved conflict
over the future of what he had always re-
garded as Idaho's economic lifeline.

Jordan had a special feeling about the
Snake. He liked to call it a working river.

“The Snake River is the life blood of
Idaho,” he would say in a passage which
recurs frequently in his writings. “The nat-
ural flow has been changed by many struc-
tures for storage and diversion. It is truly a
regulated river with man-made regulated
flows. It is Idaho’s greatest resource—Iirre-
placeable but constantly renewable.

“If every residence and every commercial
building in the great Snake River Valley
were reduced to ashes and rubble by some
great disaster, the homes and business prop-
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erties would be rebullt—they would rise
from the ashes and the rubble. Like the
Phoenix of anclent mythology, the cities and
the towns and the villages would rise again.

“But let a disaster of a different kind dry
up the water of the Snake River, if that
were possible, and the cities and towns and
villages would wither away like the ghost
towns of yesteryear when the mining boom
had passed.”

To a younger generation, more attuned to
the disasters of war, overpopulation, urban
decay and man's impingement on the quali-
ties of life which rivers like the Snake afford,
such fears as Jordan expressed had an un-
real ring. But to those, like Jordan, who had
struggled for sustenance from the lands of
the great Snake Basin it was no idle fantasy.

The network of frrigation canals and
ditches which had made the desert bloom
bore witness to Jordan’s testimony that
southern Idaho did indeed depend upon the
river system for its lifeblood. The BSnake
might never dry up and the towns wither
away, but deep In the subconsclous of the
irrigationist lay the fear that the water
might be curtailed and the headgate shut,
threatening his economic base.

The fear that downstream users might
establish a superior clalm to the waters of the
Snake had been at the heart of southern
Idaho's unalterable opposition to the high
Hells Canyon dam—intended primarily to
satisfy the hydroelectric power needs of
Washington and Oregon. The fears were
rekindled in 1964, scon after Jordan's ac-
cession to the Senate, by new talk of a
scheme to tap the waters of the upper Snake
to meet the needs of the teeming Southwest.

The Los Angeles water scare sent a shud-
der through Idaho, giving rise in 1965 to es-
tablishment of the Idaho Water Resource
Board, the purpose of which was to tie down
the uses of Idaho water in Idaho in such a
way as to hold off the claims of outsiders.
The major thrust of Jordan's work in the
Senate has been to help provide time and
elbow room for Idaho to devise a statewide
water use plan which could withstand out-
side assault. He and the water board have
thought of water use primarily in terms of
application of the water to the land through
irrigation and reclamation projects,

With the help of Sen. Henry Jackson of
Washington, chairman of the Senate In-
terlor Committee, and other members of the
Northwest delegation, Jordan scored a break-
through in 1968 with passage of a 10-year
moratorium on Colorado River Basin diver-
sion studies. Thus, the Southwest was held
at bay for a decade to give Idaho and the
Pacific Northwest time, through water plan-
ning, to put a dike around the Cclumbia
River Basin.

Next, Jordan turned his attention to plug-
ging the hole through which most of the
river water leaves Idaho—at Hells Canyon
in the Middle Snake. He and others had falled
through the years to secure concurrence or
the part of Washington and Oregon to a
“basin of origin” agreement in which the
rights of upstream water users in Idaho
would be protected. Jordan hoped above all
else for eventual construction of a final Mid-
dle Snake dam which, through the storage
and pump-back of water, would assure a
maximum of Irrigation and land reclamation
in southern Idaho. A proposal for a high dam
at the Mountain Sheep site in Hells Canyon
had long been pending from a consortium of
Northwest private power companies (includ-
ing Idaho Power Co.) and public utility dis-
tricts. But the proposal had no guarantee of
Idaho water rights, and so Jordan came to
oppose it as vigorously as he had fought the
federal Hells Canyon dam plan a decade and
& half earlier,

The absence of upstream guarantees and
the Immaturity of Idaho's own water de-
velopment plans led loglcally to the ldea of
a moratorium on Middle Snake development
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to forestall the licensing of any outside proj-
ects on the Middle Snake and to give Idaho
time to come up with a project of its own.
From 1968, Jordan devoted his efforts to
securing a 10-year moratorium for the Middle
Snake,

In this he found a ready ally in his Demo-
cratic colleague from Idaho. Frank Church
had a far different dream for the Middle
Snake, having come to the conclusion that
it ought to be left free-flowing, like other
streams for which he had helped secure a
protected “wild river" status elsewhere in
IdAho and the nation. The moratorium served
his purposes, too, and he and Jordan fought
hard for it, twice pushing it through the
Senate but failing thus far to gain consldera-
tion in the House.

The effort for a Middle Snake moratorium
came to be the cornerstone of a grand alli-
ance between the two senators, otherwise sep-
arated by differences of age, political philos-
ophy and temperament. Again and again the
alliance found expression in cooperative ac-
tion on Idaho projects where the two could
share common ground. In the Middle Snake,
as in the Sawtooth-White Clouds of central
Idaho, where commercial development and
environmental interests also clashed, the ac-
commodations that were necessary to forging
a joint position frequently led the two sena-
tors into hot water with thelr traditional
supporters. But they stuck together.

The Jordan-Church alliance had its origins
in & bond which grew up between the two
men in the mid-1960s. One was a conserva-
tive Republican, the other a liberal Democrat
25 years his junior. They went their separate
ways socially and on the Senate fioor where
national and international questions were
concerned. But ideological differences melted
in the warmth of a relationship which came
to assume some of the gualities of father and
son. In what is a rarity in Idaho congres-
sional relationships, the two men became
genuinely fond of one another. Their two
stafls worked together with uncustomary
closeness.

Neither Jordan nor Church cared as much
for some of their colleagues of the same polit-
ical party on Capitol Hill. When Ralph Hard-
ing, a Democratic congressman, challenged
Jordan for re-election in 1966, Church gave
him only token support, Jordan reciprocated
the following year by discouraging Republi-
can participation in an abortive attempt to
recall the Idaho Democrat. In Church’s own
re-election campaign in 1968 Jordan man-
aged to busy himself with other tasks rather
than stump for his fellow Republican, Con-
gressman George Hansen.

The feeling between the two was charac-
terized by Church’s son Chase during a fam-
ily get-together in the kitchen of the
Churches’' Boise home on Christmas Eve of
1970, after a harrowing 21-hour plane ride
that he and the two senators had just taken
from Washington. Chase summed it up in one
sentence, Church recalled in a recent lettet
to Jordan.

“On a tough trip like that,” he sald, “Sena-
tor Jordan sure is a good man to travel with.”

SBome day a glant dam may rise from the
vast deepness of the Middle Snake, taming
the last of the wild waters near the home
below Hells Canyon where Len Jordan first
made his mark. It would be a lasting re-
minder of a man who traveled far in his
time but in a sense never left the Eirkwood
Bar Ranch.

But events are likely to deal more kindly
with the river, sparing it that fate and in
the process leaving Jordan a monument more
enduring than concrete and steel. He will be
remembered not as he might wish to have
been, as the man who fought and tamed Hells
Canyon, but as one who—however dim the
light which sometimes gulded him—exempli-
fied in his private and public life an extraor-
dinary capacity for courage, integrity and
leadership.
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He lived by the words of Thomas Wolfe:
“To every man his chance, to every man his
shining golden opportunity—to every man
the right to live, to work, to be himself, and
to become whatever thing his manhood and
his vislon can combine to make him—this is
the promise of America."”

And he will retire to the fitting farewell of
editor Robb Brady, who wrote recently in the
Idaho Falls Post-Register:

“Senator Jordan was a big and broad
man—broad enough to sense and absorb the
changing times and yet traditional enough
to preserve what he felt was preclous to the
American heritage. Like few do, he learned
and grew in the respect and acceptance of his
colleagues as well as his fellow Idahoans.”

CONCLUSION OF MORNING
BUSINESS

The PRESIDENT pro tempore. The
time for the transaction of routine morn-
ing business has expired.

EQUAL EMPLOYMENT OPPORTUNI-
TIES ENFORCEMENT ACT OF 1971

The PRESIDENT pro tempore. The
Chair lays before the Senate S. 2515.
It is the Chair’s understanding that the
amendment by the distinguished Senator
from Colorado (Mr. DOMINICK) is now
in order.

The clerk will read the bill by title.

The legislative clerk read the bill by
title, as follows: A bill (8. 2515) to fur-
ther promote equal employment oppor-
tunities for American workers.

Mr. BYRD of West Virginia. Mr. Presi-
dent, I suggest the absence of a quorum.

The PRESIDENT pro tempore. The
clerk will call the roll.

The second assistant legislative clerk
proceeded to call the roll.

Mr. DOMINICK. Mr. President, I ask
unanimous consent that the order for the
quorum call be rescinded.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

Mr. DOMINICK. Mr. President, is my
amendment No. 611 the pending busi-
ness?

The PRESIDENT pro tempore. The
guestion is on agreeing to the amend-
ment of the distinguished Senator from
Colorado.

Mr. DOMINICK. Mr. President, yes-
terday I gave a brief statement of my
reasons for having introduced this
amendment. Today, with the manager of
the bill present, I should like to go into
the matter at a little more length. I do
not intend to indulge in any terribly
extended discussions, but we have also,
in addition to myself, some other Sen-
ators who want to speak in support of
the amendment, and I suspect that this
will take a large portion of the day. I am,
however, willing, at any point that a
noncontroversial amendment or other
amendment may be ready for considera-
tion, to let this amendment be set aside
so that others may be taken up, and then
we can go back to this one.

Since enactment as part of the Civil
Rights Act of 1964, title VII has stood
as a national commitment to the elimi-
nation of all forms of employment dis-
crimination. However, in many cases the
commitment has remained only a dec-
laration which, because of the lack of
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enforcement machinery, has not been
translated into concrete realities for
those in the Nation's work force who have
been denied employment rights, because
of their race, color, religion, sex or na-
tional origin. The Equal Employment
Opportunity Commission is charged with
enforcing the law against infringements
upon such employment rights, but it is
essentially limited in its enforcement
powers to mediation and voluntary com-
pliance. We would all prefer to see these
issues divided in that way but the temper
of the times militates against it.

The issue, therefore, is:10 longer wheth-
er we need enforcement powers for title
VII, but rather what form and scope of
enforcement is needed to best protect the
rights of all parties involved. To accom-
plish this end the Senate is given two
types of enforcement machinery to
choose from—yvesting EEOC with cease
and desist powers or giving EEOC the
authority to sue directly in Federal
courts.

As most of you know, I am a confirmed
proponent of Federal district court en-
forcement. I firmly believe that the
courts offer the fairest, most expeditious
redress of employee discrimination
grievances. For that reason I am offering
this amendment which strikes all lan-
guage vesting the Equal Employment
Opportunity Commission with cease-
and-desist powers and substitutes there-
for language giving the EEOC power to
resolve employment discrimination dis-
putes in Federal courts.

Mr. President, at this point, with the
acquiescence, as I understand it, of the
manager of the bill, I send to the desk
an amendment to my amendment which
will clarify the problems of my amend-
ment created by the adoption of the in-
dependent counsel procedure yesterday.
These amendments are simply technical.
I do have to have unanimous consent
to have them adopted. I would ask the
manager of the bill if he has any ob-
jection to them.

Mr. WILLIAMS. I have no objection
to the modifications.

The PRESIDENT pro tempore. The
modifications will be stated.

The legislative clerk read as follows:

On page 1, starting on line 2, strike all
through line 6, page 2.

On page 2, line 17, strike “(b)" and insert
in lieu thereof “Sec. 4(a) ".

On page 2 lines 7 and 9 strike “(h)" and
insert in lieu thereof “(1)".

On page 2, line 19, strike “(¢)"” and insert
in lieu thereof “(b)".

On page b, line 15, strike "3 and insert in
lieu thereof “7".

; On page 6, after line 6, insert the follow-
ng:

“In Sec. B(e) (1) starting on page 59,
strike ‘before the Commission, and the con-
duct of litigation’ and insert in lieu thereof

‘and the conduct of litigation in Federal Dis-
trict Courts."”™

The PRESIDENT pro tempore. Is there
objection to the request of the Senator
from Colorado? The Chair hears none,
and the amendment will be so modified.

Mr. DOMINICK. I thank the Chair.

Before discussing the merits of my
amendment, the dictates of objectivity
fequire me to dispose of several simplistic
arguments which through sheer volume
and weight of rhetoric have achieved
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credibility. The most nonsensical and
distressing of such arguments is that the
Dominick amendment is antiemployee or
anticivil rights.

The manager of the bill said yesterday,
and I know this to be true, that he does
not consider this amendment to be of
that nature at all, and I appreciate that
statement, even though he still objects
to the amendment.

Because the amendment vests en-
forcement powers in the district courts,
the primary tenet of such reasoning must
be that Federal district courts are anti-
employee or anticivil rights. To even
think such thoughts is potently absurd.
Confider for a moment where minorities
would be without the monumental court
decisions recognizing and protecting their
rights in education, in public accommo-
dations, in housing, in voting and in equal
employment. No less an authority than
the EEOC itself, in referring to their ex-
perience as amicus participators in 167
fiscal year 1970 title VII private suits,
endorse the courts’ understanding of the
equal employment problem. The EEOC
states in its fifth annual report which
covers the fiscal year 1970:

The Commission feels that the course of
litigation over the past year has been en-
couraging and that the law has developed
in a liberal fashion appropriate to a hu-
manitarian and remedial statute. The imple-
mentation of title VII gives hope for the
future of all Americans.

Even more offensive than the absurdity
of such an argument is its accompanying
implications that an aggrieved employee
will not receive justice in U.S. district
courts. By impugning the reputation of
an old and trusted friend of minority
rights, the ecivil libertarians are doing
Brutus proud. The old lament, “How soon
they forget” was never more appropriate.

If the civil libertarians are to prevail
with their argument, they must prove
that not only will the Dominick amend-
ment not effectively protect the employ-
ment rights of minorities, but that cease-
and-desist enforcement will, This, in and
of itself, is a shaky premise. Essentially,
the argument must be that by vesting an
acknowledged advocate of employees’
rights such as the EEOC with enforce-
ment powers, you thereby guarantee the
best protection of such rights. This is
overly simplistic for several reasons.

Prof. Alfred Blumrosen, of Rutgers
Law School, finds such reasoning faulty.
Mr. Blumrosen, an authority on minority
employment, wrote a book on the subject
in 1971, “Black Employment and the
Law.” As quoted in a September 15, 1971,
Wall Street Journal article by Elliot Carl-
son, Mr. Blumrosen, in referring to cease-
and-desist proponents, states:

An awful lot of liberals haven't stopped to
think that what they're fighting for isn't ap-
propriate to the problem. ‘They’re basing
their views on the NLRB experience, and
think that because the board helped unions
get established the EEOC can do the same for
civil rights groups. That's not necessarlly so.”

The article continues to say:

Mr. Blumrosen argues that minorities have
been far more successful achieving their
rights through courts than administrative
procedures. He also asserts that States have
invariably falled in their own efforts to erad-
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icate job bias through administrative cease-
and-desist powers. (Of 34 States with fair
employment practice commissions, 32 have
such powers.) Others support his argument.

“I doubt whether cease-and-desist orders
could get at the vestiges of bias better than
the courts,” declares Bernard Anderson, as-
sistant professor of industry at the University
of Pennsylvania. “It would take years to build
up the guidelines on which to base such
orders, but if you had a good case you could
be in court next week.”

The article further states:

Pennsylvania's Mr. Anderson contends that
most discriminatory treatment is Institu-
tional: subtle practices that leave minorities
at a disadvantage because of cultural and
educational differences. He doubts whether
such forms of bias could be rooted out by
cease-and-desist powers.

“At the labor board, individual cases are
decided on individual merits,” he observes.
“Thus cease-and-desist orders fail to create
broad legal principles, and ‘that’s not good
enough for race questions.’ Mr. Anderson
questions, for instance, whether any such
order could ever have had the impact of the
Griggs vs. Duke Power Co. decislon, in which
the Supreme Court recently held that em-
ployment tests, even if falrly applied, are in-
valid, if they have a discriminatory effect and
can't be justified on the basls of business
necessity.”"”

Additionally, this logic fails to consider
the legendary vicissitudes of presidenti-
ally appointed boards. Such boards tend
to react to political winds rather than
stare decisis and, consequently, what is a
proemployee board today could well be a
proemployer board tomorrow. Probably
the best example of this is the National
Labor Relations Board. The NLRB,
which possesses cease-and-desist en-
forcement powers similar to S. 2515, has
been eriticized for lack of long-term con-
sistency, fluctuating from promanage-
ment decisions during the Eisenhower
administration to prolabor positions dur-
ing the Johnson and Kennedy adminis-
trations. Determination of employment
civil rights deserves and requires non-
partisan judement. This judgment is
best afforded by Federal court judges
who, shielded from political influence by
life tenure, are more likely to withstand
political pressures and render their de-
cision in a climate tempered by judicial
reflection and supported by historical
judicial independence.

Allegations have been made that in
placing enforcement of employment dis-
putes in Federal courts, the amendment
will clog court dockets and greaftly ex-
tend the settlement time of such disputes.
Consideration of this contention is most
important as a speedy resolution of the
dispute is vital to both employees and
employers. Interestingly enough, facts
indicate that the potential administra-
tive snarl created by S. 2525 language
threatens effective resolution of employ-
ees grievances much more so than court
enforcement backlogs.

Consider these facts. I referred to them
yvesterday, and they are worthwhile re-
peating today. Chairman Brown of the
EEOC testified that as of June 30, 1971,
the Commission had a backlog of 32,000
cases. The EEOC anticipated a caseload
of 32,000 new cases in fiscal year 1972
and 45,000 in fiscal year 1973. As of Feb-
ruary 1971—the most recent data we have
been able to get—EEOC complaints re-
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quired from 18 to 24 months for disposi-
tion.

I might interpolate here that I under-
stand that it is longer than that at the
present tme.

To this already substantial backlog one
must add the impact of the more com-
plex and time consuming cease-and-de-
sist procedure and the expanded cover-
age provided by S. 2515. Included for the
first time in the expanded coverage are
approximately 6.5 million employees of
small employers—that is, those employ-
ing between eight and 25 employees, 4.3
million educational employees—teachers
and professional and nonprofessional
staff members—and 10.1 million State
and local governmental employees whose
disputes are to be conciliated by the
EEOC according to a committee adopted
amendment. Thus, the EEOC will be re-
sponsible for an additional 21 million
potential aggrieved persons.

I should say that, additionally, all Fed-
eral employees are included in a remedy
system. They go through their agency
and then into the court system or
through the Civil Service Board of Ap-
peals and Reviews and then through the
court system, if necessary under the ex-
isting bill. There is a need to coordinate
what is done in those agencies and the
court system with the actions taken by
the EEQC.

If court enforcement is adopted the
district courts will be faced with the same
expanded caseload, but they are substan-
tially better adapted to cope with the in-
crease. Under S. 2515 language, EEOC
field attorneys could investigate and at-
tempt to conciliate disputes, but only the
Commission in Washington would hbe
available to issue cease-and-desist orders.
This procedure would require the hiring
and training of 100 new trial examiners
and supportive staff. Contrast this with
the existing Federal district court system
of 93 courts and 398 judges with estab-
lished reputations for fairness, discretion
and impartiality.

Further, it is my impression that com-
panies and labor organizations and their
legal counsels are much more impressed
by precedents established in our Federal
court system than by precedents estab-
lished of administrative agencies. Ac-
cordingly, as court precedents are estab-
lished under my amendment, I believe
the result will be a substantial increase
in the number of respondents comply-
ing with court decisions or entering into
meaningful conciliation agreements with
the Commission, rather than appealing
cases lost in Federal distriet court. In
addition, I envision a much larger num-
ber of cases being settled by agreement
without litigation where the alternative
is a Federal court trial by respondents
who would take their chances in drawn-
out administrative proceedings, even
where the precedents were clear.

Whereas the EEOC backlog is from
18 to 24 months, the median time inter-
val from issue to trial in U.S. district
court in 1970 according to the annual
report of the Director of the Adminis-
trative Office of the U.S. courts was 10
months.

A more accurate prognosis of the im-
pact of disfrict court enforcement can
be made by comparing the backlogs of
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the 29 district courts having jurisdiction
over the 10 highest States in terms of
fiscal year 1970 recommended EEOC in-
vestigation. According to Congressman
JouN ERLENBORN’S study of those 29 dis-
trict courts, 21 courts had a median time
of 12 months or less for nonjury trials
and eight courts had a median trial com-
pletion time of 6 months or less. These
courts appear capable of handling the
increased caseload activity without un-
due delay.

In addition to the other expanded re-
sponsibilities that S. 2515 thrusts on an
already swamped Commission, it also
transfers all contract compliance activ-
ities of the Secretary of Labor under Ex-
ecutive Order 11246—as amended by Ex-
ecutive Order 11375—to the EEOC and
over a 2-year period, the section T07
“pattern and practice” suits from the
Justice Department.

The total impact of the increased pro-
cedural responsibilities, expanded cover-
age, and transfers could well create an
administrative nightmare which will ef-
fectively frustrate the rights of all
parties. The district court approach offers
existing, respected, proven, national net-
work of tribunals capable of coping with
the increased caseloads.

Before proceeding to the merits of the
amendment, one last point of confusion
should be resolved both in my mind and
for the purposes of making a viable rec-
ord. I generally understood, and Ken
Meiklejohn, from the AFL-CIO, among
others, confirmed the fact that orga-
nized labor was in favor of S. 2515 gen-
erally, and cease-and-desist enforcement
powers specifically. It was, therefore, dis-
quieting to read in the November 13, 1971,
National Journal that the letter of James
C. Lee, president of the 350,000-member
State Building and Construction Trades
Counecil of California, urging defeat of
the House version of S. 2515, the Haw-
kins-Reid bill, was totally ignored by the
AF1-CIO. Not only were President Lee’s
objections ignored, but according to the
article, John F. Hennings, president of
the California Labor Federation, AFL-
CIO, wrote to the California House dele-
gation endorsing the Hawkins-Reid bill.
I find this incident disquieting, because
I doubt that it represents an isolated
oceurrence,

I doubt that it represents an isolated
occurence, because I can only interpret
EEOC vested cease-and-desist enforce-
ment powers as being contrary to the in-
terests of the rank-and-file members of
organized labor unions. It is logieal to
assume that the present Commission will
continue to pursue its active employees’
rights philosophy after being armed with
cease-and-desist powers. The conse-
quence will most probably be increased
minority hiring requirements at the ex-
pense, in many instances, of union hiring
and seniority rights. I am somewhat con-
fused as to why the leaders of organized
labor have chosen to apparently jeop-
ardize the very important hiring and
seniority rights of their members, espe-
cially when it is contrary to the express
dictates of the members in at least one
instance. Any explanation as to this
apparently inconsistency would be most
helpful for both my information and the
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legislative record we are trying to es-
tablish.

Having disposed of some of the rather
misleading rhetoric surrounding the
amendment, I will now proceed to the
substance of the language. My amend-
ment does not affect present hill lan-
guage which improves the respondent’s
rights of due process by requiring a 10-
day notification of the filing of a Com-
mission charge or the 2-year limitation
of back pay liability. It does not affect
bill language whereby approximately
10.1 million State and local government
employees can seek redress of their
grievances through Federal district
courts. The amendment does not change
a committee adopted amendment au-
thored by Senator CraNsTON and me cre-
ating machinery suggested by Clarence
Mitchell, director, Washington Bureau,
NAACP. The machinery provides a rem-
edy procedure for the approximately 2.6
million civil service and postal workers
whereby an aggrieved employee has the
option, after exhausting his agency
remedies, of either instituting a civil suit
in Federal district court or continuing
through the Civil Service Board of Ap-
peals and Reviews to district court, if
necessary. Curiously enough, the major-
ity members of the committee seem
pleased with ultimate court enforcement
procedures for 2.6 million Federal em-
ployees and 10.1 State and local govern-
ment employees, but continue to urge
cease-and-desist procedures for private
employees.

Why this is not discriminatory in and
of itself, I find hard to realize.

The amendment does not affect the ex-
panded coverage provisions in the bill
concerning small employers, State and
local government employees, or educa-
tional institution employees. Addition-
ally, it leaves undistured S. 2515 language
transfering Justice Department “pattern
and practice” suits and Labor Depart-
ment’s Office of Federal Contract Com-
pliance to the EEOC. Finally, the
amendment does not limit aggrieved em-
ployees to only title VII remedies or bar
class action suits.

My understanding is that amendments
on all these points will be brought up
at a later date for decision by the Sen-
ate, but this amendment does not affect
any of them.

What the amendment does do is to
provide for trial in the U.8. dis-
trict courts whenever the EEOC has
investigated a charge, found reasonable
cause to believe that an unlawful em-
ployment practice has occurred, and is
unable to obtain voluntary compliance.
The Commission would have complete
authority to decide which cases to bring
to Federal district court and those cases
would be litigated by Commission attor-
neys. Once a Federal district court had
issued a decision and order in a case, ap-
peals litigation in a U.8. Court of Appeals
or the U.S. Supreme Court would be con-
ducted by the Attorney General’'s Office.
An aggrieved person would retain the
right to commence his own action in Fed-
eral court if the EEOC dismissed his
charge.

This amendment protects the rights of
hoth respondents and aggrieved by pro-
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viding a fair, effective, and expeditious
resolution of the dispute.

I might point out here, Mr. President,
that my amendment simply takes the
enforcement procedure down one level
in the court system and out of the hands
of the executive agency. The enforce-
ment procedure, as the bill proposes,
puts adjudicatory power in the hands of
the executive agency with appeal to the
court of appeals. What we are doing is
avoiding star chamber procedure in the
executive agency system, which has not
worked in the past and which we do not
believe will work in this situation.

Whereas the court approach preserves
the traditional separation of powers
which we as a nation so highly cherish,
the cease and desist procedure seriously
threatens the respondent’s due process
rights in a star chamber procedure which
joins the prosecutory function with the
adjudicatory function. Under a cease
and desist proceeding the EEOC would
investigate the charge, issue the com-
paint, prosecute the complaint, adjudi-
cate the merits of the case, and seek
enforcement of its decisions in the U.S.
circuit courts of appeals. Elemental con-
cepts of fairness and due process require
an impartiality in the adjudicatory
function which could not be attained
under S. 2515, but could be under my
amendment if agreed to.

This amendment provides a combina-
tion of the expertise of the EEOC in in-
vestigating, processing, and conciliating
unfair employment cases with the ex-
pertise and independence of the Federal
courts. An expertise, which as I men-
tioned earlier had exhibited unusual
understanding of the rights of minorities
in areas of public accommodations, vot-
ing rights, education, housing and equal
employment. The equal employment area
is one which produces strong emo-
tions among all parties—those discrim-
inated against, those accused of discrim-
inating, and even those charged with en-
forcing the law. I believe that these
strong emotions should be tempered by
restraint when the adjudication of per-
sonal rights is at issue. The Federal
courts are best able to provide the tem-
pering restraint which will allow for a
rational resolution of the issues of any
given case.

Mr. President, to interpolate for a min-
ute, as I reported yesterday, my recollec-
tion of the evidence is that approximate-
1y 30 percent of the cases which are being
filed now—at least in excess of 20 per-
cent are related to sex discrimination.
And when we get an angry woman who
feels she has been discriminated against
in her job or in getting her job, we have
really got emotions running high. And
we have the same situation involved when
a man is being discriminated against or
thinks that he is being discriminated
against because he is not a female. These
are matters that go on and on and on.
They get much more difficult to handle
through voluntary compliance or an
executive agency level than if we had
some totally impartial method of solving
the disputes.

In my opinion, we do not get adequate
impartiality with cease-and-desist orders
or with the EEOC having the untram-
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meled discretion to impose unreason-
able employment relation requirements.
Everybody is mad.

If we have an impartial court proceed-
ing, we would have much faster action,
much more impartiality, and some abil-
ity to temper the heat of the issues
involved.

As I pointed out, effective protection
of the rights of both the employer and the
employee demands a speedy resolution of
the dispute. Facts in addition to the pre-
viously discussed backlog problems indi-
cate that the court enforcement proce-
dure is more expeditious as it involves a
one-step enforcement procedure whereas
the cease-and-desist order requires two
steps. A district court order is immedi-
ately self-enforcing as it is backed by
court contempt proceedings. A Commis-
sion cease-and-desist order must be
brought to the court of appeals before it
achieves similar sanction power. Addi-
tionally, there is a definite practical ad-
vantage in having the judge who enters
the original order be the person who will
hear any subsequent enforcement pro-
ceedings. A judge who is enforcing his
own orders rather than those of some
commission will be determined that such
orders are properly enforced.

This amendment offers a welcome op-
portunity in an era of increasing concen-
tration of executive power to strike a
small, but perhaps significant blow for
the judicial branch of our Government.
As a respecter of our Founding Fathers
and their intent to create a tripartite
form of government with each branch ex-
ercising separate but equivalent powers,
I am disturbed and have been for a long
time, by the steadily encroaching power
of the administrative branch. Each day
heralds the birth or expansion of some
executive agency. Such expansion is not
only bureaucratically unwieldy, but also
threatening to the very existence of our
concept of checks and balances., If the
executive branch is allowed to continue
this usurpation neither the legislative
nor the judicial branch will be able to
exert enough power to check the run-
away executive branch. Nowhere is exec-
utive usurpation more evident than in
S. 2515. If the Commission is given cease-
and-desist powers, clearly a judicial
funetion, then the legislative branch has
no one to blame but itself for the further
diminution of the judiciary branch and
the strengthening of the executive
branch. Many would argue that this is
simply one more small concession to the
executive branch, but I submit that it
establishes precedent, either pro or con,
for the eventual destruction of one of
the cornerstones of our form of govern-
ment. As such, it should not be dismissed
as simply one more small concession.

Mr. President, how many times have
I heard on this floor from one Senator
or another, from one side of the aisle or
the other, that an executive agency is
creating rules and regulations which
have the force of law and which Congress
did not intend. To compound the situa-
tion Congress itself now is attempting
to give an agency not only the power to
make regulations which may well affect
everyone’s business and personal rights,
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but we now propose to also give them
judicial powers as well.

Why not discard the philosophy of lo-
cal control and simply give in to the con-
cept that the country is too big and too
complicated and that we should let a
bunch of bureaucrats run it? I for one
am not willing to make such a concession.

Mr. President, rather than jeopardize
the aggrieved employee’s rights with a
potential administrative nightmare and
the respondent’s due process rights with
a star chamber proceeding, let us turn to
the Federal courts of the United States
where an established judiciary assures us
of competent, impartial decisions. We
have never been hesitant to rely on our
Federal judicial system before, least of
all in civil rights cases, and the import of
equal employment opportunity makes
it inappropriate to desert such a proven
and respected system at this time.

I hope and sincerely plead that my
colleagues see the light and give us at
least one chance to continue our tripar-
tite system and avoid increasing the
power of these executive agencies. Let us
try to do something which will protect
the rights of all parties concerned in any
of these very emotional employment dis-
putes by adopting the Federal court pro-
cedure.

Mr. President, I yield the floor.

Mr. FANNIN. Mr. President, I com-
mend the distinguished Senator from
Colorado and I express my support for
amendment No. 611 offered by the Sen-
ator from Colorado (Mr. DoMInNIcK). I
do so in the belief that adoption of this
amendment is urgently required to as-
sure the most effective realization of the
objective of S. 2515 and of title VII of
the Civil Rights Act of 1964—the elimi-
nation of discriminatory practices in the
employment of American workers.

8. 2515 would vest the adjudicatory
power and authority to issue cease-and-
desist orders in the EEOC itself and the
analysis of this proposal has been very
adequately pointed out by the distin-
guished senior Senator from Colorado. I
express my support and concur in his
analysis that what is involved is that
this would enable the EEOC fo sue in
Federal court for redress of employees’
grievances if the amendment is adopted.

We should not be confused into ac-
cepting the knee-jerk reaction that be-
cause the cease-and-desist approach is
the more extreme remedy it is, therefore,
a more effective, pro-civil-rights ap-
proach than the court enforcement
method.

Nothing could be further from the
truth. An objective comparison of the
two approaches reveals that the court
enforcement method would more effec-
tively repair injuries caused by employ-
ment discrimination and protect the civil
rights of all Americans.

First and foremost, it is inevitable that
the rights and interests of aggrieved em-
ployees and of respondent employers will
be prejudiced if the EEOC is granted the
power not only to investigate charges
and issue complaints, but also to adjudi-
cate those complaints and issue enforce-
ment orders. If the Commission were to
adopt the impassive attitude proper for
its role as judicial arbiter, the employees
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would lose the benefits of the Commis-
sion’s present function as advocate for
their cause and as zealots in the effort to
redress employee grievances. If, on the
other hand, the Commission continued its
attitude of proponent for the employee,
the respondent employers would clearly
not receive the due process to which they
are entitled in the adjudicatory proceed-
ng.

Mr. President, I do not believe that the
amendment adopted yesterday by the
Senate solves this problem. I voted in
favor of that amendment and I think it
is a step forward.

There is no excuse for us to sanction
new injustices in our efforts to right
existing injustices—certainly not when a
reasonable and more effective remedy is
available to us.

The Equal Employment Opportunity
Commission is a politically appointed
body, and if it were given the cease-and-
desist power, its exercise of that power
would inevitably fluctuate with the po-
litical winds.

If, as we propose, the EEOC is author-
ized to prosecute complaints in Federal
district courts, then the investigative
and prosecutory function will be prop-
erly separated from the adjudicatory
power—each body performing that func-
tion for which it is perfectly suited. The
EEOC can remain a zealous proponent of
the employee and the district court judge
can perform the service for which he has
distinguished himself in every area. The
judge, having a lifetime appointment, is
insulated from the whims of politics in
approaching delicate issues such as we
here encounter. The district courts are
experienced in handling civil rights mat-
ters, having in recent years dealt effec-
tively with a broad spectrum of civil
rights cases, including those involving
employment discrimination.

And adjudication by the Federal courts
will provide the consistency and conti-
nuity which is a vital element of our ju-
dicial process.

Court enforcement, therefore, offers a
more fair and equitable representation
of the interests of both employee and em-
ployer. In addition, court enforcement
offers a more expeditious settlement, and
a speedy resolution is vitally important
both to an aggrieved employee and to a
respondent employer.

Presently the EEOC has an enormous
backlog of eases under investigation, and
the disposition of a complaint requires
from 18 to 24 months. S. 2515 adds 6.5
million nongovernmental employees and
10.1 million employees of State and local
governments to the EEOC’s jurisdiction,
so obviously the backlog of investigations
and the time reauired for processing
them can be expected to increase in the
future. If the Commission is given cease-
and-desist authority, the time required
for completion of the adjudicatory proc-
ess will obviously be considerable—and it
must be remembered that the cease-and-
desist order must be brought to a Federal
court of appeals before it achieves a
sanction power similar to that of the or-
der a district court judge would enter at
the end of a court enforcement process.

In 1970, the median time interval from
issue to trial in nonjury cases in U.S. dis-
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trict courts was 10 months. Clearly, this
avenue offers the aggrieved employee and
the respondent employer a faster answer
to his problem. Furthermore, it is rele-
vant to consider that this prospect of
swift resolution in court should encour-
age settlement by conciliation of a larg-
er percentage of cases, thereby helping
the Commission handle its tremendous
investigative and conciliation responsi-
bilities more quickly.

If the resolution of employee discrim-
ination cases is fairer and faster under
the court enforcement procedure, what
possible reason is there to depart from
this traditional means of administering
justice in the United States? Proponents
of the cease-and-desist authority lean
heavily upon the arguments which have
been advanced in granting this authority
to executive agencies in other areas:
First, that a special expertise in a techni-
cal field is required of the adjudicating
officer; and second, that putting such
cases in the Federal courts would clog the
Federal judiciary system. Neither argu-
ment stands up in this case.

Civil rights is not a highly technical
area. It is a matter of human under-
standing and common sense, qualities
possessed as fully by Federal judges as by
potential nominees to the EEOC.

The district court judges have shown
in recent years their capacity to resolve
civil rights disputes in areas such as
housing, public accommodations, and
school integration, Furthermore, because
of the respect with which the Federal
judiciary is viewed, their decisions have
greater immediate impact and moral
sanction than would the decision of an
executive administrative agency.

I see no way that the court enforce-
ment procedure would clog the Federal
courts. There are 398 Federal district
judges to hear those cases which the
EEOC does not resolve by conciliation.
In fiscal year 1970, only 732 of 20,122
charges received by the EEOC failed a
solution by voluntary compliance. As
stated above, I believe the court enforce-
ment procedure would increase the num-
ber of voluntary settlements. Therefore,
those cases which had to go to court
would be easily distributed among the
disbrict judges. Certainly then it would
not be so manageable if all had to be
handled by the Commission itself under
the cease-and-desist procedure,

Without the Dominick amendment,
S. 2515 opens the door to another un-
necessary expansion of an already cum-
bersome Federal bureaucracy. This will
add another unnecessary cost to our
Government and saddle our taxpayers
with the bill.

We must remember that when we have
unnecessary costs to our Government,
there are increased taxes and increased
costs of productivity. In our country
today we are facing a very serious prob-
lem, the problem of being competitive
with other countries of the world. We
have an imbalance of trade that exceeds
any imbalance we have ever had before,
increasing considerably our imbalance
of payments and threatening our dollar
and the very economy of this Nation. We
cannot afford to place additional bur-
dens on our economy. We must work in
the other direction to try to bring about
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better relations between management,
labor, and government. We have a very
serious problem facing us. We are going
to have to have jobs for the people of
this country. However, a program that
is going to further burden us with addi-
tional costs and that places a further
burden on the companies and employees
involved is something that is absolutely
unnecessary if we are to continue our
progress forward in facing the competi-
tive situation in the world today.

I submit that all who are truly inter-
ested in attaining the purposes of the
Civil Rights Act of 1964 and the Equal
Employment Opportunity Enforcement
Act of 1971 will support the Dominick
amendment.

Mr. DOMINICEK. Mr. President, will
the Senator yield?

Mr. FPANNIN. I yield to the distin-
guished Senator from Colorado.

Mr. DOMINICE. I want to express my
thanks to the very distinguished Senator
from Arizona for his aid, support, and
cosponsorship of this amendment. I think
his statement was excellent. His exten-
sive record in the public service, first, as
Governor and then as a Senator makes
such comments most authoritative and
informed.

It looks to me as though my amend-
ment is being attacked by emotion rath-
er than by logic. The Federal court sys-
tem, logically speaking, would be a far
better one. As the Senator so aptly said,
this procedure can take care of this situ-
ation much more readily and much more
efficiently than if it were enforced by an
executive agency of this kind.

I look forward to coordinating efforts
with the Senator so as to help bring us
to a winning vote on this amendment on
Monday. <

Mr, FANNIN. I thank the Senator. The
Senator from Colorado is to be com-
mended for taking the initiative and
bringing forth what is involved. It is very
vital that we have cooperation between
management, labor, and government. We
could give many illustrations of where
we have had prolonged trouble just be-
cause we did not have a court to settle
the issues. We have cases before us to-
day which would have been settled many
months ago if we had had the same sys-
tem which the distinguished Senator is
recommending.

We face serious problems in this Na-
tion. We know one of the most serious,
if not the most, is unemployment. We
want to try to coordinate our efforts to
bring about additional employment, but
we must be competitive with the other
countries of the world. In the last few
years we have seen companies move
across the water, for various reasons,
some in this field.

I abhor the thought that this could be
a factor in the future, and I am sorry
it has been a factor in the past, but I
think we must recognize that when there
are serious problems between manage-
ment and labor, and they are not
brought to a conclusion because there is
a strike or the companies are in a posi-
tion where they cannot make their de-
cisions for months at a time, then there
is a serious question of whether they can
expand their operations to employ more
people and go forward in this country of
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ours, rather than look to operations
overseas.

So I think we have more involved here
than meets the eye on a very cursory
examination. The very future of our
country is involved, as far as competi-
tiveness is concerned. I do not mean to
infer that this alone is going to threaten
our economy, but I think we must realize
that building up that problem does affect
the economy and our ability to meet the
world market.

Mr. DOMINICK. I know how com-
pletely the Senator has researched the
question of the economic competitiveness
of our country. I have real respect for his
judgment on that question. It seems to
me the question of employment discrim-
ination could be settled rather rapidly if
we could get a coordinated labor-man-
agement effort on it. This logically should
occur as an amendment such as mine
seeks to improve the situation for both
groups.

Mr. FANNIN. I certainly think the
Senator is right. The people of America
have confidence in their courts. The em-
ployees have confidence in their courts.
I think they would feel far better if they
knew a court was passing judgment on
some conflict that might be involved in
their negotiations, even more than, as we
have had in the past, through efforts of
the National Labor Relations Board and
other agencies. They have done great
work, but if somewhere along the line
they cannot come to an agreement, a
decision has to be made. Otherwise we
are going to have to face disadvantages
such as occurred in the shipbuilding in-
dustry and many others. The result has
been that the companies involved in these
confrontations have become less and less
competitive,

In order to reach a settlement, the
courts would decide the righteousness of
the claims of the parties. This is what the
Senator wants to bring about—a process
that will bring about a settlement.

Mr. DOMINICEK. Once again I want to
thank the Senator for his help.

Mr. FANNIN. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. Does the
Senator yield the floor?

Mr. FANNIN. I yield the floor.

Mr. ERVIN. Mr. President, will the
Senator yield for some questions?

Mr. FANNIN. I am very pleased to
vield.

Mr. ERVIN. I have been interested in
the amendment which was offered by
the distinguished Senator from Pennsyl-
vania (Mr. ScHWEIKER) for the Senator
from Ohio (Mr. TaFT) and the Senator
from New York (Mr. JavITs) on yester-
day, and I would like to see what the
opinion of the distinguished Senator
from Arizona is with respeet to it.

The Senator from North Carolina has
studied it, and he thinks that it is so
much window dressing, which is compa-
rable to the saying that hypocrisy is the
homage which evil pays to righteousness.

This amendment provides that the
President is to appoint a General Coun-
sel, but it also provides that the Gen-
eral Counsel shall appoint regional at-
torneys with the concurrence of the
Chairman of the Commission. Just how
much independence would be given by a
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provision that the General Counsel can-
not appoint regional attorneys to assist
him in carrying out his duty without the
approval and concurrence of the Chair-
man of the Commission which is charged
with the duty of enforcing the law?

Mr. FANNIN. I would say to the dis-
tinguished Senator from North Carolina
that his analysis is certainly correct in
my mind. It does pose a problem because
after all, the stated intent of the amend-
ment was to accomplish just exactly
what was stated as far as appointment of
counsel is concerned, but not the follow-
through. I concur in the feeling that if
we are going to have equity involved, then
we must not have the appointment of the
people that are going to be carrying
tl}rough with the adjudication of cases,
with the presenting of the evidence and
whatever else may be involved, under the
very control of the Commission that is
going to hear it. So I certainly concur in
the feelings of the distinguished Senator
from North Carolina. I am sorry that
stipulation is in that amendment.

Mr. ERVIN. Does the Senator from
Arizona agree with the Senator from
North Carolina that that amendment
leaves unmodified the duty and the power
of the Commission to investigate charges
and even to go to the General Counsel
and urge him to make charges?

Mr. FANNIN. The Senator always
presents his case effectively and very
righteously, and that is true. This is
carrying a program that was intended to
try to settle differences into an area that
creates differences. I feel that is very
unfair. I certainly do not think one can
be judge and jury and decide the case
and then decide the penalties and be
fair and equitable as a commision. I
think it is unfair to the Commission to
impose these obligations on it.

Mr. ERVIN. Is not this fundamentally
comparable to what would have been the
situation when the 18th amendment to
the Constitution was adopted to outlaw
liguor—if the amendment had given the
prosecuting attorneys the power to pro-
secute charges and then to determines
the charges that were valid?

Mr. FANNIN. I think, when one is mak-
ing an analogy, he could carry through on
that basis. I agree that that would be an
analogy that would be sustained. I, of
course, feel very keenly about this be-
cause not only do I feel the Commission is
charged with a responsibility, but that
it has a burden to carry that is beyond a
commission’s actual potential.

They should not have to carry through
from A to Z. There should be others in-
volved in making the decision in this
regard.

Mr, ERVIN. Now, the amendment gives
a little more lipservice to the idea that
everyone is entitled to a fair trial by
saying that:

No employee or agent of the Commission
may engage in the performance of prosecu-
torial functions for the Commission in a case
or any factually related case, and also partic-
Ipate or advise in the decision recommended
decislon, or Commission review of a deci-
sion, except as a witness In public proceed-
ings.

It says he cannot give any advice un-
less he takes the witness stand and tes-
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tifies on oath how his fellow Board mem-
bers ought to decide it. Is that not the
case?

Mr. FANNIN. It is rather inconsistent
with what is intended under the statutes
that we rely upon so faithfully in this
country of ours for equity under the law.

Mr. ERVIN. Does the Senator from
Arizona agree with the Senator from
North Carolina that under this bill, the
Commission is charged with the respon-
sibility of enforcing a law which is de-
signed to compel the majority to employ
people from the minority rather than
from the majority?

Mr. FANNIN. Yes; of course, the whole
intent of the legislation was to be fair
and equitable with the minority; I do not
think it was ever intended that it should
be unfair to the majority. But in the
very operation of the Commission, where
they have this dual or, one might say,
double responsibility, it is very difficult
for them to carry through with what I
think was originally intended by Con-
ETess.

Mr. ERVIN. In other words, the duty
is placed upon the Commission to en-
force a specific law, and then the Com-
mission, in effect, are made judges to
decide whether the law that they are
charged with enforecing is violated; is
that not true?

Mr. FANNIN. That is true, and I think
it is very unfair to impose that obliga-
tion upon them.

Mr. ERVIN. Now, while this amend-
ment designates the General Counsel as
the one who can make the charges be-
fore the Commission, it still leaves the
Commission and its agents with the re-
sponsibility for investigating charges,
and gives them the power to make
charges subject to the approval of the
General Counsel, and so they are
charged, in effect, with either assembling
or supervising the evidence to sustain the
charges that they called to the attention
of the General Counsel.

Mr. FANNIN. That is true. It is regret-
table that it is that way.

Mr. ERVIN. Then the members of the
Commission, or those who are psycho-
logically allied with them in the enforce-
ment of this statute, sit as judges to pass
on the validity of the charges which are
based upon the investigations made by
the agency itself.

Mr., FANNIN. Well, the problem, as I
see it, that is being created, is that we
have a General Counsel appointed by the
President, but that the General Counsel
is not in control of his responsibilities.
His responsibilities would be carrying
through as a General Counsel, and the
people under him would be under his
jurisdiction and not under the Commis-
sion's jurisdiction. This is what I think
the distinguished Senator from North
Carolina has brought out as a great in-
equity.

Mr, ERVIN. If we are going to have a
system where justice is administered, we
are going to have to have a complete
divorce between those who are to exer-
cise the judicial function and those who
are going to set in motion the cases that
are eventually to require judicial deci-
sion, are we not?

Mr. FANNIN, Yes. I think that is the
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intent of our laws and the intent of our
Constitution.

Mr. ERVIN. And does not the Senator
from Arizona agree with the Senator
from North Carolina that no matter how
good the men may be who are appointed
to an agency to enforce a law of this
kind, with responsibility placed on the
agency of investigating allegations of
violations of the law and of assembling
evidence on the subject, and then confer
on that same agency, even with the in-
tervention of a General Counsel between
the two functions, the power to judge
the cause, we inevitably have a system
where the members of the agency who
judge the cause are psychologically dis-
abled, in most cases, to be fair and im-
partial?

Mr. FANNIN. I think becanse of that
fear we do have the separation of powers
in this great Government of ours, and
I feel that that is not being carried
through in this legislation.

Mr. ERVIN, In 1949, the Supreme
Court of the United States had before it
the case of Wong Yang Sung against Mec-
Grath, which is reported in volume 339,
beginning at page 33, of the official re-
ports of the Supreme Court, where the
Justice dealt with this subject. The Court
spoke of the fact that this had been a
problem which, prior to the enactment of
the EEOC hill, had given our Government
much concern, and President Roosevelt
had appointed a distinguished Commit-
tee to study this business of uniting in
one Federal agency the duty of enforc-
ing the law and determining whether
that law has been violated.

Justice Jackson, who wrote the opinion
invalidating the procedures of the ad-
ministrative board of the immigration
authorities which united all these func-
tions in the same agency, said this, on
page38:

President Roosevelt's Committee on Ad-
ministrative Management in 1937 recom-
mended complete separation of adjudicating
functions and personnel from those having
to do with investigation or prosecution.

Now, the Senator will note that the
decision in this case recommended not
only divorcing the functions of those
who judge the matter from those of the
prosecuting attorney, but also from that
of the investigator; and this amendment
leaves the investigating powers and
duties of the Commission untouched,
does it not?

Mr. FANNIN. That
standing.

Mr. ERVIN. Is it conceivable to the
Senator from Arizona that we can expect
an unbiased judgment where the agency
which assembles the testimony on which
a prosecution is based is to judge the va-
lidity of the accusation based on its
investigation?

Mr. FANNIN. I agree with the Senator.
I think it is very unfortunate that we
impose on this Commission these obliga-
tions, because they would have, I think,
an opportunity to render a greater serv-
ice if they could carry through with what
I think was intended by Congress orig-
inally, and that was not to adjudicate
the cases.

Mr. ERVIN. Justice Jackson wrote an
opinion in the case to which I have

is my under-
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referred which I believe every person
who advocates legislation like this ought
to memorize before attempting to per-
suade Congress to enact it.

He points out that it is not sufficient
merely to say that a man who investi-
gated or who prosecuted should not sit
as a judge, but that the diverse functions
should be entirely separate and put in
separate agencies. He cites much learned
discussion from reports of committees
that have investigated this subject—that
where a man one day acts as an investi-
gator or a prosecutor and the next day
acts as a judge for the purpose of judg-
ing the validity of charges, he gets in a
personal psychological situation in which
he cannot discharge the judicial function
fairlv.

Mr, WILLIAMS. Mr. President, will the
Senator from North Carolina yield at
that point?

Mr. ERVIN. I yield.

Mr. WILLIAMS. I think the Senator is
perhaps suggesting that I memorize that
case, but I would have to know what the
case was, what the facts were, and what
agency Justice Jackson as talking about.

Mr. ERVIN. Well, he was talking about
the procedures of the immigration au-
thorities and the immigration author-
ities did exactly what the EEOC of-
ficials do. They conducted investigations,
and then they judged the charges based
on their investigations. The Court struck
that down as not in sufficient compliance
with the Administrative Procedure Act.

Iread from page 43:

Merely to provide that in particular cases
different inspectors shall investigate and hear
is an insufficient guarantee of insulation and
independence of the presiding official. The
present organization of the field staff not only
gives work of both kinds commonly to the
same inspector but tends toward an identity
of viewpoint as between inspectors who are
chiefly doing only one or the other kind of
work, . .. .

.+ . We recommend that the presiding in-
spectors be relieved of their present dutles
of presenting the case against aliens and be
confirmed [sic]—

The word should be “confined”—

. . . entirely to the duties customary for a
judge. This, of course, would require the as-
signment of another officer to perform the
task of a prosecuting attorney. The appropri-
ate officer for this purpose would seem to be
the investigating inspector who, having pre-
pared the case against the alien, is already
thoroughly familiar with it. ...

A genuinely impartial hearing, conducted
with critical detachment, is psychologically
improbable if not impossible, when the pre-
siding officer has at once the responsibility of
appraising the strength of the case and of
seeking to make it as strong as possible. Nor
is complete divorce between Investigation and
hearing possible so long as the preesiding in-
spector has the duty himself of assembling
and presenting the results of the investi-
gation. . ..

Justice Jackson pointed out that the
Attorney General had a committee study
this question. It said:

These types of commingling functions of
Investigation or advocacy—

I invite attention to the fact that he
put the question of investigation in
exactly the same category as advocacy.

These types of commingling of functions
of investigation or advocacy with the func-
tion of declding are thus plainly undesirable.
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And so forth.

I suggest that this business of vesting
quasi-judicial powers in agencies or the
officers of agencies who are charged with
responsibility for enforcing a particular
law is plainly undesirable; and one of
these days the Supreme Court of the
United States is going to rise to the oc-
casion and say that it is a denial of due
process of law, in that it prevents a fair
trial of the issues.

No man who is charged with the duty
of seeing that a law is enforced, as are
the members of such an agency, can be
unbiased in his decision when he sits as a
judge. I do not care how good a man he
is; he gets a psychological handicap
which prevents him from being unbiased.

I had occasion, when I had the honor
to serve on the Supreme Court of North
Carolina, to try to define what is a fair
trial. I came to the conclusion that the
essence of a fair trial can be defined in
this way: In order to have a fair trial, a
litigant is entitled to have his cause
heard by an unbiased jury, before an
impartial judge, in an atmosphere of ju-
dicial calm. You cannot have an unbiased
factfinder when the agency of which the
factfinder is a member is charged with
the solemn responsibility of collecting
the information on which the prosecu-
tion is based and of analyzing that testi-
mony, even if he has to present it to a
general counsel for prosecution. Such a
system just will not work fairly or justly.

Agencies such as this should not exist.
No matter how much the law sanction-
ing them may try to pay lip service to
impartiality—as did the Schweiker

amendment—there is a wedding of abso-

lutely discordant and irreconcilable
principles which result in a denial of
justice.

(At this point, Mr. MEeTcALF assumed
the chair as acting President pro tem-
pore.)

Mr. WILLIAMS. Mr. President, will the
Senator yield?

Mr, FANNIN. I yield.

Mr. WILLIAMS. The Senator is of the
opinion, then, that any agency of Gov-
ernment that has enforcement pro-
cedures within the agency is operating
at variance with the best principles in
which the Senator helieves.

Mr. ERVIN. Yes; and they ought not
he permitted, if justice is to be done. No
one should have the right to adjudicate
the rights of other people finally except
a court of law which is vested with the
judicial power of the United States. It
is unfortunate that the Supreme Court
does not hold that whenever Federal ju-
dicial power is exercised, it has to be
exercised by a third article judge. Such
a judge holds office for life. He is di-
vorced from the enforcement of law. He
is charged with the duty of considering
the facts as they are assembled and pre-
sented by the parties.

I think it is a mockery; indeed, I
think it is a prostitution of the judicial
process, to unite in one agency the func-
tion of investigating claims of violation
of law and the function of judging those
claims. This is true even if the agency
assigns different officers or agents to the
discordant functions. When men work
together day by day, and one day a man
is an investigator and the next day he
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is a judge, his relationship to his fellow
officers is such that he is going to give
undue credence to what his fellow officers
have done in collecting data and bringing
about the prosecution.

The distinguished Senator from Ari-
zona has pointed out that the appointees
to this commission are political ap-
pointees. They are not selected because
of their judicial capacity. They are put
on the board because of political rea-
sons. It is inconsistent with reality to
expect to make impartial judges out of
people who are, as I said yesterday, es-
sentially crusaders for a cause. No man
who is tried by a crusader is going to get
a fair trial. Men who think that we can
settle all racial employment problems
by simply arrogating to Government the
power to rob men who invest their tal-
ents and resources in business naturally
gravitate to positions with the EEOC.

Mr. FANNIN. I say to the Senator from
North Carolina that I am not condemn-
ing members of the Commission. I do not
think he is, either. It is the basis upon
which they are given the responsibility
of carrying through as the judge, the
jury, and the complainant. This, I feel,
is very unfair,

I think that giving dictatorial powers—
which is not the case here—to any
agency of our Government is certainly
improper. Our system of government is
based on law and on the fact that we
will have the opportunity for a hearing
before a court if a dispute is involved.

Mr, WILLIAMS. Mr. President, will
the Senator yield?

Mr. FANNIN. I yield.

Mr. WILLIAMS. This is strong lan-
guage—"“dictatorial power.” I will say
that the Senator said it does not apply
in this case, and it certainly does not;
because in the area of equal employ-
ment and the operations of the Commis-
sion right now, there is not enforcement
power in the Commission. This bill would
bring that. The road is clear right to the
Supreme Court of the United States,
within this bill, and there cannot be any
dictatorial exercise of power while the
Supreme Court sits there.

Mr. ERVIN. If the Senator will pardon
me, the road to the Supreme Court runs
up against a mountain which cannot be
crossed. I say that because this bill—

Mr, WILLIAMS. That is wrong. I dis-
like to hear that in this Chamber.

Mr. ERVIN. I say it. I have no hesita-
tion in saying it, because it is the truth.
In this bill is a provision that the find-
ings of the Commission are binding on
the Supreme Court and every other court
if they are supported by any substantial
evidence. As I said yesterday, 5 percent
of the evidence is substantial,

Mr. WILLIAMS. The findings of the
Commission would be based on a pre-
ponderance of the evidence. I would ac-
cept it.

Mr. ERVIN. Especially if the court,
rather than the Commission, would be
given the power to review the decision ol
the Commission on the gquestion of
whether there is a preponderance of the
evidence.

Mr. WILLIAMS. On the Court of Ap-
peals.

Mr. ERVIN. Yes.

Mr. WILLIAMS. On the way to the




January 21, 1972

Supreme Court. Would the Senator offer
such an amendment?

Mr. ERVIN. Yes, I will offer an amend-
ment to that effect.

Mr, WILLIAMS. I would be happy to
accept an amendment that the Commis-
sion make its findings on a preponder-
ance of the evidence.

Mr. ERVIN. Fine. Fine,

Mr. WILLIAMS. I should not inter-
rupt here, but I appreciate the great
Justice Jackson’s opinion in this case. It
seems to me that the procedures outlined
in this legislation before us meet the
tests laid down there by Justice Jackson
because here no individual, as an individ-
ual, is in both positions of investigator,
prosecutor, and judgment determiner.

Mr. ERVIN. But his agency is. The
agency is. One day a man investigates.
The next day he judges.

Mr. WILLIAMS. That is what I am
saying does not happen under this legis-
lation.

Mr. ERVIN. Oh. Oh.

Mr. WILLIAMS. The same man?

Mr. ERVIN. The same man, yes.

Mr. WILLIAMS. Literally the same
man? Is that what the Senator is saying?

Mr. ERVIN. An officer or employee of
the agency ought not to be a judge in
the case. The agency originates the case.
It investigates it. It causes it to be
brought. But the fellows that will judge
the case are the people the investigator
works with every day and they will be
reluctant to say, “Our brother is wrong,
when he investigated the case and
reached a conclusion. That should be
presecuted and so recommended to the
general counsel. Thate was the reason
Congress did not give the Commission
any enforcement powers, when it created
the Commission but gave enforcement
power to the courts. It should remain
there, in my judgment. I am not criticiz-
ing the members of the Commission.
The law puts an officer or employee of
the agency in an impossible position:

Mr. FANNIN. That is right.

Mr. ERVIN. Where it compels the
agency to investigate a case in a re-
stricted field of law and then compels it
to decide the case. Officers or employees
of the agency are not psychologically
free to act as judges under such circum-
stances, The same agency ought not to
exercise these inconsistent functions.

Mr. WILLIAMS. That was the effort of
the Senator from Ohio (Mr. Tarr) in
his amendment, to divorce the funetions
where there would be any doubt of an
individual’'s working in the areas of
prosecution and judgment. That is why
this general counsel amendment was of-
fered. I believed that was one of the rea-
sons why the Senator from North Caro-
lina voted for it.

Mr. ERVIN. I voted for the amend-
ment because it made the bill about one-
half of 1 percent less obnoxious than
it is.

Mr. WILLIAMS. One-half of 1 per-
cent?

Mr. ERVIN. Yes, The essential vice of
the whole setup still remains.

Mr. WILLTAMS. Was that a scintilla?
Is a scintilla better?

Mr. ERVIN. I said the essential
vice——
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Mr, WILLIAMS. No. I refer to the one-
half of 1 percent. That is about a scin-
tilla of improvement?

Mr, ERVIN. It might be deemed a sub-
stantial part of the evidence by a Com-
mission which has final fact-finding
power.

Mr. WILLIAMS. I thought, when the
Senator from North Carolina voted “yea”
on yesterday, that he made the wisest
judgment possible in accepting the
amendment and voting “yea’” on it.

Mr. ERVIN. Well, it is like starting on
a trip to heaven and making a first stop
at the first saloon. [Laughter.]

Mr. FANNIN. I thank the distinguished
Senator.

Mr, President, I yield the floor.

Mr. WILLIAMS. Before the Senator
vields the floor, I wonder whether I
could ask one or two questions. The Sen-
ator was concerned about the employer
faced with uncertainty and the eco-
nomic burden that entails.

Mr. FANNIN. I would say to the Sen-
ator from New Jersey there are cases, he
knows about, where they have been in
turmoil and have not been able to get the
cases settled. There was one in Vir-
ginia not too long ago, a shipbuilding
company which had problems so far as
contracts were concerned. The Senator
remembers that very well, does he not?

Mr. WILLIAMS. Was that not the
Bethlehem Steel case?

Mr. FANNIN. No. The Newport News
case.

Mr. WILLIAMS. Yes, that was the
problem where the company was faced
with three agencies—the EEOC, the De-
partment of Justice, and the OFCC.

Mr. FANNIN. That is right.

Mr. WILLIAMS. That was a concern
and was a concern to the committee pre-
senting the bill. That is why we have
tried

Mr. FANNIN. They could have gone to
a court and presented their case and it
could have been settled in a short time
equitably for all the parties involved.
That is why I feel that the amendment
of the Senator from Colorado is vital to
this legislation.

Mr. WILLIAMS. All right. I appreciate
that. That would give the EEOC the au-
thority to go to court to have its findings
prosecuted and judged. Would the Sen-
ator agree, then, to make life more cer-
tain for an employer, that the functions
of the Justice Department under patterns
and practices, and the Department of
Labor under the OFCC could and should
logically be brought to the EEOC so that
companies like Bethlehem or Newport
News, or whoever they may be——

Mr. FANNIN. This has been a matter
of contention as to how it could be han-
dled. I realize that there are a multi-
plicity of problems here, but I would not
want to, at this time, without careful in-
vestigation, say that I think all those
powers should be in the EEOC be-
cause I do not think we could make that
flat statement.

Mr. WILLIAMS. But they should reside
in one place.

Mr. FANNIN. We realize that there is
such a proliferation of authority in most
all of active government today—yes, as
a general principle, I favor trying to get
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the authority in one governmental agency
where decisions can be made if it is nec~
essary for court action where the people
involved can gain a settlement, but I do
not want to say that this should be un-
der the EEOC at this time without care-
ful investigation of that particular sub-
ject.

Mr, WILLIAMS. But the same subject
matter logically and for the sake of ef-
ficiency and certainty should reside in
one place, should it not?

Mr. FANNIN. It is a confusing situa-
tion today, I agree with the Senator from
New Jersey; but I am not in a position
to say whether that should be in one
place or in another at this time.

Mr. STENNIS. Mr. President, I am
very strongly opposed to the provisions
of S. 2515, the Equal Employment Oppor-
tunities Enforcement Act.

The main issue to be dealt with in the
bill is to decide what means of enforce-
ment machinery shall be established to
carry out the findings of the Equal Em-
ployment Opportunity Commission. As
now drafted, the bill would vest the Com-
mission with the power to issue cease-
and-desist orders. In my judgment this
is unsound. It violates the concept of
separation of powers because the Com-
mission, and the Commission alone,
would have the powers of investigation,
of the determination of the action to be
taken in a case, and the implementation
of that decision. The Commission would
be the prosecutor and the judge. This is
dangerously unsound. It infringes on the
freedoms of the American people as indi-
viduals and as groups.

This use of cease-and-desist orders is
unnecessary and illogical as well as a
dangerous precedent. The Federal court
system is available for disposition of en-
forcement rulings which the Commission
might seek, This is the constitutional
solution to the problem, as well as the
logical solution. The Equal Employment
Opportunity Commission is not staffed
or trained to carry out this additional
mission and already labors under a large
backlog of cases, even under its present
more limited authority. A large, addi-
tional administrative organization would
have to be recruited and trained to create
this new and unnecessary bureaucracy—
an illogical action and a dangerous inno-
vation in our governmental system of
judicial review of disputes between citi-
Zens.

There are other faults in this bill, as
well. It would vest in a Federal admin-
istrative agency—the Commission— ju-
risdiction over certain aspects of State
and local governments. The bill provides
that, in this particular case, cease-and-
desist orders would not be used and en-
forcement would be by Federal courts.
Even so, the entrance of concentrated
Federal power into the operations of local
governments is wrong, and can have ulti-
mate effects that are very disturbing to
contemplate.

Similarly, the removal of exemptions
for educational institutions has impli-
cations that are extremely undesirable.

The continual harassment of the peo-
ple of our country by detailed Federal
controls is onerous to an extreme de-
gree. Federal regulation of the daily ac-
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tivities of our peoples lives is growing
each year, and it is rapidly becoming in-
tolerable. At the best, the thousands of
requirements of all the Federal regula-
tions are time consuming, and can be-
come expensive to an employer or an
individual citizen. At the worst, they can
leave the citizen lost in a bureaucratic
maze of conflicting information, or even
inflicted with an inequity for which the
regulations provide no recourse.

This bill establishes a regulatory
morass which will be enough to founder
an average citizen trying to make a living
under the free enterprise system. For
example, it applies to anyone who hires
eight or more persons, and as I said, that
includes a State or local government, or
a university. A charge of unlawful em-
ployment practice can be lodged by any-
one, including an employee of the EEOC.
The charge would no longer have to be
under oath, as previously required. The
EEOC then must serve the employer with
notice that a charge has been filed
against him. The EEOC then proceeds
to investigate the employer. They can
keep him on the hook for 4 months be-
fore they tell him how he came out. If
they do not like what he did, they can
issue a cease-and-desist order and award
back pay to an employee for up to 2 years.
If the employer does not like what the
EEOC did to him, it is too bad. All he
can do is seek refuge in the U.S. court
of appeals and try to obtain justice. I
say again, if there is a decision to be
made as to whether one citizen has
damaged another, it belongs in the court
in the first place, and not in the EEOC.

The recordkeeping that will be re-
quired by this bill staggers the imagina-
tion. The EEOC is authorized to impose
recordkeeping and reporting require-
ments on employers, employment agen-
cies, labor organizations, schools, State
or local governments, and others. A new
provision in the bill is anything but sym-
pathetic to the plight of those who must
keep these records. It says that persons
or organizations experiencing hardship
because of the recordkeeping require-
ments may petition the courts for relief,
after having exhausted all administrative
avenues for such relief. Again, the pun-
ishment is by administrative action and
the only refuge from it is to get under the
protection of a court. The whole system
established by this bill is simply incon-
sistent with our form of government and
with democratic practices.

Mr. President, the bill that is before us
was reported in the other body by the
House Education and Labor Committee,
but it was rejected outright last Septem-
ber on the floor, in favor of judicial en-
forcement. I would hope that a similar
action can be taken on this floor.

When a measure similar to this bill was
considered on the Senate floor on Octo-
ber 1, 1970, I concluded my remarks with
a sentence that I wish to repeat. If our
concept of true liberty and freedom ever
really fails, history will record that the
passage of this bill will be one of the
major milestones on the road to that
destruction.

MESSAGE FROM THE PRESIDENT

A message in writing from the Presi-
dent of the United States was communi-
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cated to the Senate by Mr. Geisler, one of
his secretaries.

THE WEST COAST LABOR DISPUTE—
MESSAGE FROM THE PRESIDENT

The PRESIDING OFFICER (Mr. AL-
LEN) laid before the Senate the following
message from the President of the United
States, which was referred to the Com-
mittee on Labor and Public Welfare:

To the Congress of the United States:

The Nation is faced today with yet an-
other transportation strike which is in-
tolerable in its effect upon millions of
Americans, and I am determined that we
shall end it at once.

The dock dispute on the West Coast
has been festering for over a year, but
because a few have been insensitive to
the harm they are inflicting upon the
many who are not a party to it, no rea-
sonable settlement has been reached.
Now this work stoppage, renewed after
an injunction under the Taft-Hartley Act
has expired, again threatens the Na-
tion’s health and safety. Those of us in
public office must act swiftly and re-
sponsibly to avert its damaging con-
sequences.

Because all other Government reme-
dies have been exhausted, I am proposing
to the Congress today special legislation
to set up immediately a three-member
arbitration board. This board, to be ap-
pointed by the Secretary of Labor, would
hear and settle all issues in this dispute.
No strike or lockout would be permitted
from the day this legislation is enacted
until the day that the arbitration board
makes its determinations. The board’s
determinations would be made within 40
days and would be binding upon the par-
ties for a definite period of time—at least
18 months.

Let there be no mistake about the ur-
gency of this legislation. This is a vital
matter to the people of this country, and
the Nation can afford no delay. I ear-
nestly implore the Congress to have this
resolution on my desk by the end of next
week.

This is an unusually pressing request
for the opening days of a new session of
Congress, but let there also be no mis-
take about the dimensions of destruc-
tion which this strike is wreaking upon its
victims:

—Before I invoked the Taft-Hartley
injunction in an earlier attempt to
settle this dispute, thousands of
farmers reaped a harvest of despair
as their export crops were blocked
by closed ports and could not reach
waiting customers overseas. Hun-
dreds of millions of dollars were lost.
Because the strike has now resumed,
these farmers are again victimized.

—There is an increasing danger that
some of these frade losses will be-
come permanent, as foreign purchas-
ers come to believe that our farmers
and businessmen cannot provide de-
pendable deliveries. Japan, a bil-
lion-dollar market for agricultural
imports, has already asked other
suppliers to step up production so
that it can lessen its dependence on
American exports.

—Layoffs, reduced operations, and
even business failures also hang over
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the heads of many other Americans
who engage directly or indirectly in
exports. Some areas are especially
vulnerable, such as the State of Ha-
waii, which has been hit by short-
ages of vital supplies, mounting food
costs and unemployment rates un-
matched for half a generation. Also
hardpressed are California, Oregon
and Washington.

I cannot emphasize too strongly that
all of these people—and, indeed, our na-
tional economy—have been made hostage
to the interests of those few who persist
in prolonging this dispute. These men
and women who are hurt so unfairly can-
not accept the fact that a disputz in
which they play no part can destroy
them—nor can you and I. There is no
justification for waiting any longer.

It is with extreme reluctance that I
propose this legislation, for as I have
stressed to the Congress before, I firmly
believe that governmental intervention
in the collective bargaining process
should be as limited as possible. Com-
pulsory arbitration is not generally a
satisfactory method of resolving labor
disputes. Under the present, deplorable
circumstances, however, there is no re-
maining alternative.

As this resolution is considered, there
is one very tough question before us to
which reasonable Americans deserve an
answer: Why have we once again reached
the flash point?

Let there be no mistake about the facts.
For two long years, the Congress has
had before it comprehensive proposals
which I submitted and have repeatedly
urged that it pass for the resolution of
emergency transportation disputes. This
legislation still languishes unenacted.

These proposals, which should best be
called the “Crippling Strikes Prevention
Act” in the future, would have avoided
the present crisis, and if enacted will
avert what will otherwise be the inevi-
tability of similar crises in the future.
They would encourage the parties to bar-
gain more responsibly, and in the event
that no settlement is reached, would
establish a workable mechanism for re-
solving the dispute without Congressional
action.

Our present legislative tools are plainly
inadequate. Four times since I called for
these comprehensive measures, it has
been necessary for the Congress to enact
special legislation to deal with disputes in
the troubled transportation industry.

The present dock dispute is perhaps
the best illustration of how futile Gov-
ernment actions can be under present
law. Bargaining between the parties be-
gan in November 1970. After six months
of negotiations, the parties gave up their
attempt to reach early agreement and
suspended their talks until the contract
deadline approached. On July 1, 1971 the
longshoremen went out on strike, creat-
ing a shipping paralysis on the West
Coast which reverberated throughout our
economy.

The resources of the Federal Govern-
ment, including exhaustive mediation
efforts by the Director of the Federal
Mediation and Conciliation Service,
proved to be of no avail in resolving the
dispute. With grave concern, I watched
the crisis broaden and deepen, and I
personally met with the parties in an
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attempt to find some way to end this
bitter impasse.

By October 1971, it became evident
that collective bargaining had failed in
this dispute and that action had to be
taken to protect the national health and
safety. Thus on October 4, I invoked the
national emergency provisions of the
Taft-Hartley Act which resulted in an
80-day cooling-off period.

Unfortunately, the lengthy negotia-
tions during this period and thereafter
did not result in the hoped-for settle-
ment.

The history of this dispute and the
bargaining posture of the parties pro-
vide no hope that a further extension of
time would be useful, or that it would
bring the parties any closer to a resolu-
tion of this matter. They compel me to
submit this special legislation to the
Congress and to appeal once more for
legislative action that will enable us to
deal with future emergency transporta-
tion disputes without the necessity of
this sort of ad hoc legislation that can
never undo the damage already done.

I proposed new, comprehensive legis-
lation in February 1970, and there was
no Congressional action that year. I re-
submitted the measure in February 1971,
and hearings were held, but there was no
appreciable action. On December 15,
1971, I reminded the Congress that a
renewed work stoppage was possible on
the west coast and that statutory reme-
dies were desperately needed. The Con-
gress recessed without any response.

As soon as the Congress enacts the
special legislation before it today, I urge
in the most emphatic terms that it turn
its attention immediately to the Crip-
pling Strikes Prevention Act.

RICHARD NIXON.

TrE WaITE HoUSE, January 21, 1972,

QUORUM CALL

Mr. WILLIAMS. Mr. President, I sug-
gest the absence of a quorum.

The ACTING PRESIDENT pro tem-
pore (Mr. MeTcaLF). The clerk will call
the roll.

The legislative clerk proceeded to ecall
the roll.

Mr. RANDOLPH, Mr. President, I ask
unanimous consent that the order for the
quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

EQUAL EMPLOYMENT OPPORTUNI-
TIES ENFORCEMENT ACT OF 1971

The Senate continued with the consid-
eration of the bill (8. 2515) a bill to fur-
ther promote equal employment oppor-
tunities for American workers.

Mr. RANDOLPH. Mr. President, I send
an amendment to the desk and ask that
it be stated.

The ACTING PRESIDENT pro tem-
pore. The Chair is advised that there is
an amendment pending. Is the amend-
ment of the Senator from West Virginia
an amendment to that amendment or is
the Senator asking that the pending
amendment be set aside?

Mr. DOMINICK. Mr, President, I ask
unanimous consent that the pending
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amendment, the Dominick amendment,
be set aside temporarily so that the Sen-
ator from West Virginia (Mr, RANDOLPH)
may present his amendment, and that
the Dominick amendment be taken up
immediately after completion of the
amendment of the Senator from West
Virginia.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

The amendment of the Senator from
West Virginia will be stated.

The legislative clerk read as follows:

On page 33, after line 13, insert the fol-
lowing:

“(8) After subsection (i) insert the follow=-
ing new subsection (j):

‘(j) The term “religlon” includes all as-
pects of religious observance and practice,
as well as bellef, unless an employer dem-
onstrates that he is unable to reasonably
accommodate to an employee’s or prospective
employee's, religious observance or practice
without undue hardship on the conduct of
the employer's business.’ "

Mr. RANDOLPH, Mr. President, it is
my hope that we can have a rollcall vote
on this amendment, not that there is
opposition to the amendment itself, but
it is felt that a rollcall would serve a
constructive purpose.

I am grateful to my able colleague
from Colorado for permitting me to use
just a few minutes in presenting the rea-
sons why I have proposed this amend-
ment to the pending legislation.

Mr. President, I ask unanimous con-
sent fto include as cosponsors of the
amendment the Senator from New
York (Mr. Javirs), the Senator from
Maryland (Mr. BeaLy), and the Senator
from California (Mr. CRANSTON) .

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

Mr. RANDOLPH, Mr. President, free-
dom from religious discrimination has
been considered by most Americans from
the days of the Founding Fathers as one
of the fundamental rights of the people
of the United States. Yet our courts have
on occasion determined that this free-
dom is nebulous, at least in some ways.
So in presenting this proposal to S. 2515,
it is my desire and I hope the desire of
my colleagues, to assure that freedom
from religious discrimination in the em-
ployment of workers is for all time guar-
anteed by law.

I am sure that my colleagues are well
aware that there are several religious
bodies—we could call them religious
sects; denominational in nature—not
large in membership, but with certain
strong convictions, that believe there
should be a steadfast observance of the
Sabbath and require that the observance
of the day of worship, the day of the
Sabbath, be other than on Sunday.
On this day of worship work is pro-
hibited whether the day would fall on
Friday, or Saturday, or Sunday. There
are approximately 750,000 men and
women who are Orthodox Jews in the
US. work force who fall in this
category of persons I am discussing.
There are an additional 425,000 men and
women in the work force who are
Seventh-day Adventists.

Mr. President, T am a member of a
denomination which is a relatively small
one, the Seventh-Day Baptists. Perhaps
there are only 5,000 individuals within
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that denomination in the work force.
I do think it is important for me to say
that within the groups that I have men-
tioned, we think in terms of our observ-
ance of the Sabbath beginning at sun-
down Friday evening and ending at
sundown Saturday evening, following
the Biblical words, “From eve unto eve
shall you celebrate your Sabbath.”
I make this statement only by way of
explanation of the groups I have just
mentioned.

I think it is important for us to realize
that the persons for whom I hope I
speak—and I hope I speak for all per-
sons in this matter—are workers scat-
tered throughout the United States of
America. There is no section of the coun-
try which would not be affected, we hope
constructively, by the adoption of this
amendment.

I say to the distinguished chairman of
the Labor and Public Welfare Commit-
tee, who manages this bill, that there has
been a partial refusal at times on the
part of employers to hire or to continue
in employment employees whose religious
practices rigidly require them to abstain
from work in the nature of hire on par-
ticular days. So there has been, because
of understandable pressures, such as
commitments of a family nature and
otherwise, a dwindling of the member-
ship of some of the religious organiza-
tions because of the situation to which
I have just directed attention.

I hold my membership in our church
here in this area. We have the Washing-
ton Seventh Day Baptist Church. We
have several of those churches in my
State of West Virginia. At an earlier pe-
riod I held my membership in the Salem,
W. Va., Seventh Day Baptist Church.

I invite the attention of my able col-
league to the fact that in the State of
New Jersey there are many, many Sev-
enth Day Baptist Churches. In places like
Shiloh, Marlboro, and Plainfield—actual-
ly being the headquarters of the denom-
ination to which I belong, located close
to New York City, but actually located in
the State of New Jersey.

My own pastor in this area, Rev. Del-
mer Van Horn, has expressed his con-
cern and distress that there are certain
faiths that are having a very difficult
time, especially with the younger people,
and understandably so, with reference
to & possible inability of employers on
some occasions to adjust work schedules
to fit the requirements of the faith of
some of their workers.

The term “religion” as used in the
Civil Rights Act of 1964 encompasses,
as I understand it, the same concepts
as are included in the first amend-
ment—not merely belief, but also con-
duct; the freedom to believe, and also the
freedom to act.

I think in the Civil Rights Act we thus
intended to protect the same rights in
private employment as the Constitution
protects in Federal, State, or local gov-
ernments. Unfortunately, the courts
have, in a sense, come down on both sides
of this issue. The Supreme Court of the
United States, in a case involving the
observance of the Sabbath and job dis-
crimination, divided evenly on this ques-
tion.

This amendment is intended, in good
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purpose, to resolve by legislation—and in
a way I think was originally intended
by the Civil Rights Act—that which the
courts apparently have not resolved. I
think it is needed not only because court
decisions have clouded the matter with
some uncertainty; I think this is an ap-
propriate time for the Senate, and hope-
fully the Congress of the United States,
to go back, as it were, to what the Found-
ing Fathers intended. The complexity of
our industrial life, the transition of our
whole are of employment, of course are
matters that were not always understood
by those who led our Nation in earlier
days.

Mr, President, the competent chair-
man of the Labor and Public Welfare
Committee, who is the chief sponsor of
8. 2515, and who is floor managing the
very bill before us, I believe understands
and appreciates, and I hope agrees with,
the arguments that I am presenting. I
have had some opportunity to counsel
with him in reference to the amendment.
I hope he can agree that there can be
at least an agreement on the amend-
ment, even though we have a roll call
upon it, hopefully in the next few min-
utes. I think it is a well-intentioned
amendment, a good amendment, a nec-
essary amendment, a worthwhile amend-
ment, because it carries through the
spirit of religious freedom under the
Constitution of the United States.

Mr. President, I, therefore, urge most
earnestly the adoption of the amend-
ment. ]

Mr. DOMINICK. Mr. President, will
the Senator yield?

Mr. RANDOLPH. I yield to my col-
league from Colorado.

Mr. DOMINICEK. I have listened very
carefully to the Senator’s presentation,
and was impressed by it. Could the Sena-
tor tell me, whether this amendment

would also affect, for example, the
Amish, or some other religious sect which
has a different method of conducting
their lives than do most Americans?

Mr. RANDOLPH. Yes; I envisage that
it would.

Mr. DOMINICK. Would it apply to the
following situation? A young man I just
talked to from Virginia, works 15 days on
and then is off 15 days. Would the
amendment require an employer to
change that kind of employment ratio
around, so that he would have to work a
customary 5- or 6-day week?

Mr. RANDOLPH. I do not believe that
an undue hardship would come to such
an employer. The Senator has explained
a specific case. I do not believe that there
are really problems that would flow from
the adoption of this amendment in con-
nection with the employer meeting situ-
ations that he could not properly handle
with employees.

Mr. DOMINICK. I thank the Senator.
I think this amendment will be helpful.
All of these various situations keep aris-
ing because of our pluralistic method of
conducting our business in this country.
1t is hard to foresee far enough ahead so
that each specific type of case can be
anticipated.

Am I correct in understanding that the
amendment allows flexibility both to the
EEOC and %o its investigators to deter-
mine whether or not any particular group
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of religious adherents are having their
customary observance of their religious
activities unduly interfered with? In
other words, flexibility is provided so that
someone could make a discretionary
judgment on it?

Mr., RANDOLPH. The Senator from
Colorado correctly follows me in the
thinking that I have placed in the lan-
guage of the amendment, that there
would be such flexibility, there would be
this approach of understanding, even
perhaps of discretion, to a very real
degree.

I agree with the Senator’s feeling, and
I am sure that that is what is meant and
would flow from the adoption of the prac-
tice under the amendment.

Mr. DOMINICK. I thank the Senator
from West Virginia.

Mr, WILLIAMS. Mr. President, will the
Senator yield?

Mr. RANDOLPH. I yield.

Mr., WILLIAMS. I did not follow the
last colloquy entirely, and perhaps this
is the same question, but where the em-
ployment is such that the job has to be
done on a day that a person under his
faith would make his religious observa-
tions, it might be an undue hardship to
close down the operation to accommodate
that person. There are jobs that are
Saturday and Sunday jobs, and that is
all, serving resorts and other areas. Cer-
tainly the amendment would permit the
employer not to hire a person who could
not work on one of the 2 days of the em-
ployment; this would be an undue hard-
ship, and the employer’s situation is pro-
tected under the amendment offered by
the Senator from West Virginia, is it not?

Mr. RANDOLPH. That is correct; yes.
I am in agreement with the Senator’s
statement.

Mr. WILLIAMS., It seems to me that
this codifies a very worthy general prac-
tice, but there are situations——

Mr. RANDOLPH, There are the gray
areas, and I recognize them. But I think
the thrust of what we would do here is
important at this fime.

Mr., WILLIAMS. Yes.

Mr. RANDOLPH. The purpose to be
achieved.

Mr. WILLIAMS. The Senator and I
are employers. As a matter of practice,
we recognize the days of religious obser-
vations of some of our staffs, even though
they are regular working days, general-
ly, of the Senate, its committees, and its
officers.

Mr. RANDOLPH. That is correct. I
know of many instances of that kind. I
think that usually the persons on both
sides of this situation, the employer and
the employee, are of an understanding
frame of mind and heart. I do not think
they try to present problems. I do not
think they try to have abrasiveness come
into these decisions. I think they are
just building upon conviction, and, hope-
fully, understanding and a desire to
achieve an adjustment; and if in perhaps
a very, very small percentage of cases
this is not able to be accomplished, that
should not deter the Senate in its action
in approving this amendment.

Mr. WILLIAMS. As I read the first
amendment of the Constitution, there
is no problem here presented by the
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amendment in connection with the first
clause:

Congress shall make no law respecting an
establishment of religion, or prohibiting the
free exercise thereof.

In dealing with the free exercise there-
of, really, this promotes the constitu-
tional demand in that regard.

I certainly agree with the objective of
the amendment.

Mr. RANDOLPH. I appreciate what
the able chairman is saying. I refer to
the presence in the Chamber of our col-
league from Ohio (Mr, Saxse). There
are, in the Seventh Day Baptist Church,
of which I am a member, many individ-
ual members of our faith who belong to
our churches within the State of Ohio.
We have, usually, small churches in
small commumities in the State the Sen-
ator so ably represents,

I add also the Senator from Colorado.
I think it is not inappropriate for me
to say that one of our strong churches
is in Denver., Another of our strong
churches is in Boulder, in the State of
Colorado. So, although we are a small
denomination, it goes across the country
in major cities and smaller communities,
where people of a belief feel that insofar
as possible, the law flowing from the
original Constitution of the United States
should protect their religious freedom,
and hopefully their opportunity to earn
& livelihood within the American sys-
tem, which has become, of course, as has
been indicated, more pluralistic and
more industrialized through the years.

I ask unanimous consent that the
cases and regulations which are appli-
cable to this issue be printed at this
point in the REcorb.

There being no objection, the material
was ordered to be printed in the RECORD,
as follows:

DEWEY V. REYNOLDS METALS COMPANY
(No. 19746, United States Court of Appeals,

Sixth Circuit—June 4, 1870, order July 30,

1970—Rehearing denied Aug. 11, 1870)

Action by employee under Civil Rights Act
alleging that he had been unlawfully dis-
charged on account of his religious beliefs.
The United States District Court for the
Western District of Michigan, 300 F.Supp.
709, Noel P. Fox, J. entered judgment for
employee, and employer appealed. The Court
of Appeals, Weick, Circuit Judge, held that
even if regulations adopted by Equal Em-
ployment Opportunity Commission subse-
quent to employee's discharge applied retro-
actively, action of employer in permitting
employee, by a replacement system, to ob-
serve Sunday as his Sabbath constituted a
reasonable accommodation to religious needs
of employee and gave employer the right to
discharge employee for refusal to make re-
placement arrangements for performance of
scheduled over-time work on Sundays. It was
further held that suit on an alleged unlawful
employment practice may not be brought

in court after grievance has been finally ad-
Judicated by arbitration.

Reversed and remanded with directions.

Combs, Circuit Judge, dissented and filed
opinion.

McCree, Circuit Judge, who had been ap-
pointed to take the place of Judge Combs,
dissented from denial of rehearing and filed
opinion.

1. Civil rights—2

Statute providing that it shall be an un-
lawful employment practice for an employer
to fail or refuse to hire or to discharge any
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individual, or otherwise discriminate against
any individual with respect to his compen-
sation, terms, conditions, or privileges of
employment, because of such Individual’s
race, color, religion, sex, or national origin
is almed only at discriminatory practices,
Civil Rights Act of 1964, § 701, 42 U.S.C.A.
§ 2000e.
2. Civil Rights—13

In proving an unlawful employment prac-
tice, 1t was incumbent on employee to estab-
lish by a preponderance of evidence that, in
discharging him for refusal to perform
scheduled overtime work on Sundays, em-
ployer had discriminated against him on
account of his religlon. Civil Rights Act of
1964, § 701, 42 U.S.C. A. § 2000e.

3. Civil Rights—13; Labor Relations—350

With respect to collective bargaining
agreement providing, inter alla, that em-
ployer had right to set stralght time and
overtime schedules and that employees were
obligated to work such schedules unless they
had a substantial and justifiable reason for
not doing so, evidence established that there
was nothing discriminatory in provisions of
agreement or in manner in which employer
executed it and that it provided a falr and
equitable method of distributing heavy
workload among employees without discrimi-
nating against any of them. Civil Rights Act
of 1964, § 701, 42 U.S.C.A. § 2000e.

4. Civil Rights—3

In determining whether employer, by dis-
charging employee for refusal to work sched-
uled overtime work on Sundays, had com-
mitted an unfair employment practice by
discriminating against employee's religious
beliefs, it was appropriate to apply regula-
tion on Egual Employment Opportunity
Commission then in effect that, absent an
intent on part of employer to discriminate
on religious grounds, a job applicant or em-
ployee who accepts a job knowing or having
reason to believe that normal work week and
foreseeable overtime requirements will con-
flict with his religlous obligations is not
éntitled to demand any alterations in such
requirements to accommodate his religious
needs. Civil Rights Act of 1964, § 701, 42
U.B.C.A. § 2000e.

5. Civil Rights—3

Obligations contalned in collective bar-
gaining contracts, which are lawful under
regulations of Equal Employment Oppor-
tunity Commission in effect, ought not to be
impaired by application of a subsequently
passed inconsistent regulation. Civil Rights
Act of 1964, § 701, 42 U.B.C.A. § 2000e.

6. Civil Rights—3

Having a lawful right to discharge em-
ployee for refusal to perform scheduled over-
time work on Sundays under regulations of
Equal Employment Opportunity Commission
then in effect, employer was not required to
reemploy employee at a later date and pay
him back salary merely because Commission
decided to change rule by adopting new,
Inconsistent regulations. Civil Rights Act of
1964, § 701, 42 U.B.C.A. § 2000e.

7. Civil Rights—3

Under regulations of Equal Employment
Opportunity Commission then in effect, dis-
charge of employee for refusal to perform
scheduled overtime work on SBundays plus re-
fusal to arrange for a replacement, which
was an alternate procedure under collective
bargaining agreement obligating all em-
ployees to work overtime schedules set by
employer, did not constitute an unlawful
employment practice as tending to dis-
criminate against employee on account of his
religious bellefs, Civil Rights Act of 1064,
§ 701, 42 U.B.C.A. § 2000e.

8. Civil Rights—3

Even if regulations adopted by Equal Em-
ployment Opportunity Commission subse-
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quent to employee's discharge applied retro-
actively, action of employer in permitting
employee, by & replacement system, to ob-
serve Sunday as his Sabbath constituted a
reasonable accommodation to religious needs
of employee and gave employer the right to
discharge employee for refusal to make re-
placement arrangements for performance of
scheduled overtime work on Sundays. Civil
Rights Act of 1964, § 701, 42 U.8.C.A. § 2000e.
9. Injunction—128

Evidence falled to sustain finding that em-
ployer had intentionally engaged in an un-
lawful employment practice by discharging
an employee on account of his religious be-
lefs so as to require lssuance of an in-
junction. Civil Rights Act of 1964, § 706(g),
42 US.C.A. § 2000e—5(g).

10. Civil Rights—3

Where employment grievances are based on
an alleged civil rights violation, and parties
consent to arbitration by a mutually agree-
able arbitrator, arbitrator has a right to
finally determine them, and award of arbl-
trator is as binding on employee as it is on
employer. Civil Rights Act of 1964, § 701, 42
U.B.C.A. § 2000e.

11. Civil Rights—13

Suit on an alleged unlawful employment
practice may not be brought in court after
grievance has been finally adjudicated by
arbitration. Civil Rights Act, §701.42
U.S.C.A. § 2000e—2(a).

On rehearing
12, Civil Rights—2

Although Civil Rights Act inhibits dis-
crimination against an individual because of
his race, color, religion, sex or national origin,
it does not coerce or compel one person to ac-
cede to or accommodate religlous beliefs of
another. Clvil Rights Act of 1964, § 703(a),
42 U.S.C.A. § 2000e—2(a).

13. Constitutional Law—84

To construe Civil Rights Act as authorizing
adoption of regulations which would coerce
or compel an employer to accede to or accom-
modate religious bellefs of all his employees
would ralse grave constitutional questions of
violation of Establishment Clause of First
Amendment, Civil Rights Act of 1064, § 703
(a), 42 U.S.C.A. § 2000e-2(a); U.S.C.A. Const.
Amend, 1.

14. Constitutional Law—384

Government, in its relations with religious
believers and nonbelievers must be meutral,
and is without power to support, assist, or
handicap any religlon. U.8.C.A. Const.
Amend. 1.

15. Civil Rights—2

Under Civil Rights Act, religious discrimi-
nation cannot be equated with failure to ac-
commodate. Civil Rights Act of 1964, § 703
(a), 42 U.S.C.A. § 2000e-2(a).

16. Civil Rights—2

Fact that employee was sincere in his bellef
that it was a sin for him to obtain a replace-
ment for overtime work on SBunday gave him
no greater rights over those of other em-
ployees when it came to enforcement of col-
lective bargaining agreement requiring em-
ployees seeking relief from overtime assign-
ment to make arrangements for a replace-
ment. Civil Rights Act of 1064, § T03(a), 42
U.B.C.A. § 2000e-2(a).

willlam A. Coughlin, Jr., Detroit, Mich,,
for defendant-appellant; Cross, Wrock, Mil-
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Metal Co., Richmond, Va., of counsel.

Donald ¥F. Oosterhouse, Grand Rapids,
Mich., for plaintiff-appellee; Vander Veen,
Freihofer & Cook, Peter R., Tolley, Grand
Raplds, Mich., on the brief.

George H. Darden, Washington, D.C., for
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Before Weick and Combs, Circuit Judges,
and O'Sullivan, Senlor Circuit Judge.

Weick, Circuit Judge.

The action in the District Court was
brought under the provisions of Title VII
of the Civil Rights Act of 1964. 42 U.S.C.
§ 2000e.

Plaintiff's (Dewey's) claim was that he
was wrongfully discharged by his employer,
the defendant, Reynolds Metals Company
(Reynolds), because of his religious beliefs,
and he prayed for reinstatement with back
pay.

Prior to bringing the action, Dewey filed
grievances with Reynolds on the identical
claim set forth in his complaint, under the
provisions of a collective bargalning agree-
ment entered into by Reynolds with Local
277, United Automobile Aerospace and
Agricultural Workers of America, AFL-CIO
(UAW), which was the bargaining rep-
resentative of Reynolds' employees., Dewey
was a member of UAW. The grievances were
processed and resulted in their submission
to a mutually agreeable arbitrator, who made
an award denying them on June 29, 1967.

Contemporaneously with the submission
of the grievances, Dewey made application to
the Michigan Civil Rights Commission for
issuance of a complaint against Reynolds,
alleging discrimination on account of his
religious bellefs.

The following i1s a Summary of Findings
and Order of Dismissal, entered by the Com-
mission on December 18, 1966:

“The findings indicate that the claimant,
despite due notice of overtime requirements
by the company and the applicable Collective
Bargaining Agreement provisions, continued
to refuse to perform scheduled overtime
work on Sundays and took the position that
his right to continued employment while
following his religious bellef without inter-
ference was an absolute right.

“The Commission has previously ruled that
where the normal work week and foresee-
able overtimes requirements are prescribed
in a Collective Bargaining Agreement, that
absent or (sic) intent on the part of re-
spondent to disecriminate on religious
grounds, an employee 18 not entitled to de-
mand any alteration In such requirement
to accommodate his religious beliefs.

“The Investigation did not reveal any
intent on the part of the respondent to
discriminate on religious grounds and 1t is,
therefore, recommended that this application
for the issuance of a complaint be denied
for lack of probable cause.

ORDER OF DISMISSAL

“The Commission has found Insufficlent
grounds on which to Issue & Complaint and,
therefore, the above Application is herewith
denied. This Order of Dismissal shall auto-
matically become effectlve within 15 days
from the date of mailing unless the Claimant
shall demand a hearing prior thereto.” (App.
93a-04a)

Dewey requested the United States Office
of Federal Contract Compliance to review
his charges of religlous discrimination, and
that office found no basis for a charge of dis-
crimination.

On January 4, 1967, Dewey flled a charge
with Equal Employment Opportunity Com-
mission (EEOC), claiming religlous discrim-
ination. The Commission, on January 5, 1967,
contrary to the recommendation of its Re-
glonal Director that the Commission find no
probable cause, determined that there was
reasonable cause to belleve that Reynolds
had engaged In unlawful employment prac-
tices and authorized the bringing of the
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present action in the District Court. Reynolds
moved for dismissal of the complaint filed
in the District Court on the grounds that
the arbitrator's award was a final adjudica-
tion of the grievances and that they could
not be relitigated. The District Judge, in &
memorandum opinion, dented the motion to
dismiss. 201 F.Supp. 786 (W.D.Mich.1968).

Reynolds then answered, denying it dis-
criminated agalnst Dewey on account of his
religion and pleaded provisions of the col-
lective bargaining agreement which required
employees to perform all stralght time and
overtime work required of them by the com-
pany. Reynolds further alleged that Dewey
refused to perform overtime work on Sundays
or to arrange for another qualified employee
to replace him, basing his refusal on his re-
ligious convictions. Reynolds, after giving
warnings and a three-days’ layoff, finally dis-
charged Dewey under its plant rules for his
continued refusal to comply with the pro-
visions of the collective bargaining agree-
ment.

The parties stipulated the facts and the
case was tried by the Court without a jury.
In & memorandum opinion, the District Judge
ruled in favor of Dewey. He ordered Reynolds
to reinstate Dewey with back pay and en-
joined Reynolds from requiring Dewey to
work on Sundays. 300 F.Supp. 708 (W.D.
Mich.1969). The District Court refused to
stay execution on the reinstatement pending
appeal, and required Reynolds to post a
$15,000-bond to stay execution on the judg-
ment of $7,286.92 for back pay. 804 F.Supp.
1116 (W.D.Mich.1969) . Reynolds appealed. We
reverse.

The applicable statute is 42 U.8.C. § 2000e-
2(a), which provides as follows:

“(a) It shall be an unlawful employment
practice for an employer—

(1) to fail or refuse to hire or to discharge
any individual, or otherwise discriminate
against any individual with respect to his
compensation, terms, conditions, or privileges
of employment, because of such individual’s
race, color, religion, sex, or national
origin; * * -

[1] The legislative history of the statute
is clear that it was almed only at discrim-
inating practices. Congressional Record, Vol.
110, pages 13079-13080, June 9, 1964.

[2] In order to prove a violatlon of the
Act it was incumbent on Dewey to establish
by a preponderance of the evidence that his
employer discriminated against him on ac-
count of his religion. In 1964 U.S. Code Cong.
& Adm, News, page 2515, it is stated:

“A substantial number of committee mem-
bers, however, preferred that the ultimate
determination of discrimination rest with the
Federal judiciary. * * * In addition, we
believe that the employer or labor union will
have a fairer forum to establish innocence
since a trial de novo is required in district
court proceedings together with the necessity
of the Commission proving discrimination by
a preponderance of the evidence.”

On page 2516 it is stated:

“gimilarly, management prerogatives, and
union freedoms are to be left undisturbed to
the greatest extent possible. Internal affalrs
of employers and labor organizations must
not be Interfered with except to the limited
extent that correction is required in dls-
crimination practices.”

Reference to the collective bargalning
agreement indicates rather clearly that the
provisions with respect to straight time and
overtime work apply to all employees equally
and do not discriminate against Dewey or
any other employee.

Reynolds operated a “job type" plant, pro-
ducing, on order, aluminum extrusions and
billets. It was necessary therefore for pro-
duction to be scheduled to meet delivery dates
provided for in contracts with customers.

Prior to the 1960 collective bargalning
agreement, overtime was performed by em-
ployees on a voluntary basis. As a result
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thereof, with an Increase in orders it be-
came impossible to schedule production on
Saturdays and Sundays. In order to remedy
this dificulty, Reynolds negotlated with
UAW the 1960 and 1965 collective bargaining
agreements which provided that the com-
pany had the right to set straight time and
and overtime schedules and the employees
were obligated to work such schedules unless
they had a substantial and justifiable reason
for not doing so. The 1965 sgreement pro-
vided:

“All employees shall be obligated to per-
form all straight time and overtime work re-
quired of them by the Company except when
an employee has a substantial and justifiable
reason for not working; provided, however,
that no employee shall be required to work
more than twelve (12) continuous hours
without his consent.”

The agreement provided time and one-half
for work on Saturdays and double time for
work on Sundays.

The agreement further provided that over-
time work shall be divided as equally as pos-
sible. If more employees are needed they are
assigned in the inverse order of their sen-
iority. Reynolds also issued an interpretation
that any employee assigned to overtime
could be relieved from the assignment sim-
ply by arranging for another qualified em-
ployee to replace him. This system was used
extensively.

Dewey had heen employed by Reynolds in
various capacities since 19561, and at the time
of his discharge, on September 12, 1966, was
a die repairman. Since 1961 Dewey has been
a member of Falth Reformed Church. He
never volunteered for overtime work on Sun-
day after joining the church, although he did
volunteer for other days.

Dewey was scheduled to work on Sunday,
November 21, 1965. He refused to work be-
cause of his religious beliefs. He was given
a warning and informed as to the necessity
of a seven-day operation and was advised
that a repetition would lead to disciplinary
action under Plant Rule 11, which prohibits
“absence from work without reasonable
cause,” and provides a three-offense progres-
slon of punishment with discharge for the
third offense.

Between January and August, 1966, Dewey
was scheduled to work on five Sundays. He
obtalned replacements as provided in the
contract. On August 28, 1966, he was sched-
uled again to work on Sunday, and he not
only refused to work but also refused to ob-
tain a replacement on the ground of his re-
ligious beliefs. The arbitrator found:

“(Dewey, it will be recalled, accelerated his
disciplinary timetable by felling Zagman [a
fellow employee] not to serve as a replace-
ment any more.)"

On September 4. 1966, Dewey refused to
work or to obtain a replacement. He was
given a written warning and a disciplinary
layoff of three days. Again he refused to
work or to obtain a replacement on Septem-
ber 11, 1966, and was discharged for viclation
of Plant Rule 11.

[3] We find nothing discriminatory in the
provisions of the collective bargaining agree-
ment or in the manner in which Reynolds ex-
ecuted it. In our upinion, it provided a fair
and equitable method of distributing the
heavy workload among the employees with-
out discrimination against any of them.

The District Judge found that the compul-
sory overtime provision of the collective bar-
galning agreement “is not diseriminatory on
its face.” We agree. However, he said this is
only the first step. He found it was discrimi-
natory in its impact. We disagree. He relied
on Sherbert v. Verner, 374 U.S. 398, 83 S.Ct.
1790, 10 L.Ed.2d 965 (1963); but this case in-
volved state, and not private action.

In reaching his decislon that the collective
bargaining agreement discriminated against
Dewey, the Distriet Judge applied retroac-
tively Regulation 1605.1, adopted by EEOC
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effective July 10, 1967, which was nearly ten
months after Dewey had been discharged and
after the arbitrator and the Michigan Civil
Rights Commission had rejected Dewey's
charges.

[4] In our opinion, it would have been
more appropriate for the District Court to
have applied the EEOC Regulation 1605.1
which was in force at the time of Dewey’s
discharge, and which became effective June
15, 1966.

The 1966 regulation contalned the follow-
ing provislions which restricted any obliga-
tion upon the part of the employer to ac-
commodate to the reasonable religious needs
of his employees:

Section 1605.1(a):

“(3) However, the Commission belleves
that an employer Is free under Title VII to
establish a normal work week (including
paid holidays) generally applicable to all em-
ployees, notwithstanding that this schedule
may not operate with uniformity in its effect
upon the religious observances of his em-
ployees. For example, an employer who is
closed for business on Sunday does not dis-
criminate merely because he requires that all
his employees be available for work on Satur-
day.”

Section 1606.1(b) :

““(3) The employer may prescribe the nor.
mal work week and foreseeable overtime re-
quirements, and, absent an intent on the
part of the employer to discriminate on
religious grounds, a job applicant or em-
ployee who accepted the job knowing or hav-
Ing reason to believe that such requirements
would conflict with his religlous obligations
is not entitled to demand any alterations in
such requirements to accommodate his
religious needs.”

The 1967 regulation, retroactively applied
by the Distriet Court, omitted the above
quoted language and other material parts of
the 1966 regulation, and instead of providing
definite guldelines for the assistance of em-
ployers who might be affected, left the mat-
ter largely on an ad hoe basis for the decision
of the Commission on the particular facts of
each case.

[6] It is clear that Reynolds complied with
the 1966 regulation. The obligations con-
talned in the collective bargaining contract,
which were lawful under the regulations of
EEOC then in effect, ought not to be impaired
by the application of a subsequently passed
Inconsistent regulation.

[6] The District Judge took into account
his ez post facto application of the 1967 EEOQ
regulation by starting Dewey's back pay from
August 1, 1867, Instead of from the date of
his discharge, holding that this date was a
reasonable time after the 1967 regulation be-
came effective for the company to work out
accommodation to it. The trouble with this
treatment is that Dewey was no longer in
the employ of Reynolds. Having a lawful
right at the time to discharge Dewey under
the 1966 regulations, Reynolds ought not to
be required to reemploy him at a later date
and pay his back salary merely because EEOC
decided to change the rule by adopting new,
inconsistent regulations. The rights of Dewey
and Reynolds were governed by the law in
effect at the time of the discharge. EEOC
could not affect these rights by subsequently
adopting a new regulation,

The Act further provides:

“No order of the court shall require * * *
the hiring, reinstatement or promotion of an
individual employee, or the payment to him
of any back pay, if such individual * * *
was suspended or discharged for any reason
other than discrimination on account of
race, color, religion, sex or national origin or
in violatlon of sectlon 2000e3(a) of this
title.” 42 U.S.C. § 2000e5(g).

7] The reason for Dewey's discharge was
not discrimination on aceount of his reli-
gion; it was because he violated the provi-
slons of the collective bargaining agreement
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entered into by his union with his employer,
which provisions were applicable equally to
all employees. The violation consisted not
only of his refusing to work on Sundays, but
also his refusing to arrange for a replace-
ment, which was an alternate procedure. He
did arrange for five replacements, but later
refused even to do this, claiming that it was
a sin. He apparently did not regard it as sin-
ful for him to collect wages from an employer
who was compelled to schedule overtime
production in order to meet 1ts contractual
commitments and eventually meet its pay-
roll,

To accede to Dewey's demands would re~
quire Reynolds to discriminate against its
other employees by requiring them to work
on Sundays in the place of Dewey, thereby
relieving Dewey of his contractual obliga-
tion. This would constitute unequal admin-
istration of the collective bargaining agree-
ment among the employees, and could create
chaotie personnel problems and lead to
grievances and additional arbitrations. The
practice of permitting the employee, rather
than the employer, to secure the replace-
ment served to insulate the employer against
any charge of unequal naming of replace-
ments.

[8] But even if the 1967 regulations are
applied, we think that Reynolds complied
with Section 1605.1(b) thereof by making a
reasonable accommodation to the religious
needs of its employees when it permitted
Dewey, by the replacement system, to ob-
serve Sunday as his Sabbath.! He stubbornly
refused to exercise this privilege. The find-
ing of the District Court that Reynolds did
not make reasonable accommodations to the
religious needs of Dewey is not supported by
substantial evidence and is clearly errone-
ous. Rule 52(a) Fed.R.Civ.P.

The District Court referred to the inalien-
able right of freedom of religion, which he
said is protected by the First and Fourteenth
Amendments to the Constitution and the
Civil Rights Act. The employer did not ques-
tion Dewey's right to freedom of religion;
Reynolds did question Dewey's right to prac-
tice his religious beliefs on it and to inter-
fere with the operation of its plant.

An additional defense is provided in the
first sentence of 42 U.8.C. §2000ee-5(g),
which provides:

“If the court finds that the respondent
has intentionally engaged In or is inten-
tionally engaging in an unlawful employment
practice charged in the complaint, the court
may enjoin the respondent from engaging
in such unlawful employment practice, and
order such affirmative action as may be ap-
propriate, which may include reinstatement
or hiring of employees, with or without back
pay (payable by the employer, employ-
ment agency, or labor organization, as
the case may be, responsible for the unlawful
employment practice).”

This section of the statute requires a
finding that the employer has intentionally
engaged in an unlawful employment prac-
tice before the court may award relief. Rich-
ards v. Grifith Rubber Mills, 300 F. Supp. 338,
341 (D.Ore.1969).

[9] It can hardly be said that Reynolds
intentionally violated the Act when no dis-
crimination was found by either the Michi-
gan Civll Rights Commission, the Office of
Pederal Contract Compliance, the arbitrator
chosen by agreement of the parties, or the

1 It should be observed that it is regulation
1605.1(b) and not the statute (§ 2000e-2(a))
that requires an employer to make reason-
able accommodations to the religious needs
of its employees. As we have pointed out, the
gravamen of an offense under the statute is
only discrimination. The authority of EEOC
to adopt a regulation interfering with the
internal affairs of an employer, absent dis-
crimination, may well be doubted.
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Regional Director of the EEOC in Cleveland.
In addition, in order to support his finding
of an unlawful employment practice, the Dis-
trict Judge had to apply regulations adopted
subsequent to the employee's discharge and
ignore those in force at the time the alleged
violation took place. The finding of the Dis-
trict Court that there was an intentional
violation of the Act is not supported by sub-
stantial evidence and 1s clearly erroneous,
Rule 52(a) Fed R.Civ. P.

Effect of the arbitration

It is clear that if the arbitrator of the
grievances had granted an award to Dewey,
instead of to Reynolds, the award would
have been final, binding and conclusive on
Reynolds. Reynolds would not have been per-
mitted to relitigate the award in the courts.
This is the teaching of the United Steelwork-
ers trilogy, which clearly defined the respec-
tive functions of the courts and the arbit-
rator. United Steelworkers of America V.
American Mfg. Co., 363 U.S. 564 to 602, 80
S.Ct. 13848, to 1347, 4 L.Ed.2d 1403 to 1408
363 U.S. 574 to 592, 80 S.Ct. 1347 to 1358, 4
L.Ed.2d 1400 to 1423, 363 U.S. 593 to 602, 80
5.Ct. 1358 to 1363, 4 L.Ed.2d 1424 to 1431
(1960); Washington v. Aerojet-General
Corp., 282 F.Supp. 517 (C.D.Cal., 1968).

In Steelworkers, the Court sald:

“When the judiclary undertakes to deter-
mine the merits of a grievance under the
guise of interpreting the grievance procedure
of collective bargaining agreements, it usurps
a function which under that regime is en-
trusted to the arbitration tribunal.” (Id. at
589, 80 8.Ct. at 1347)

[10] The arbitrator had jurisdiction to
determine the grievances. The arbitration in-
volved an interpretation of the collective bar-
gaining agreement with respect to Dewey’s
claims that he had been lald off and dis-
charged because of his religious beliefs. In
arbitration proceedings, frequently questions
of law and fact are resolved by the arbitrator.
Where the grievances are based on an alleged
civil rights violation, and the parties con-
sent to arbitration by a mutually agreeable
arbitrator, in our judgment the arbitrator
has a right to finally determine them. Any
other construction would bring about the
result present in the instant case, namely,
that the employer, but not the employee, is
bound by the arbitration.

This result could sound the death knell
to arbitration of labor disputes, which has
been so usefully employed in thelr settle-
ment. Employers would not be inclined to
agree to arbitration clauses in collective bar-
gaining agreements if they provide only a
one-way street, i, e, that the awards are
binding on them but not on their employees.

The tremendous increase in elvil rights
litigation leads one to the bellef that the
Act will be used more frequently in labor
disputes. Such use ought not to destroy the
efficacy of arbitration.,

In the supplemental brief of EEOC as
amicus curlae, the case of Smith v. Evening
News Ass'n, 371 U.S. 195, 187-188, 83 S.Ct.
267, 9 L.Ed.2d 246 (1962), is cited for the
proposition that “the complainant is not re-
quired to elect between his contractual rights
or his statutory rights but may seek to vindi-
cate his clalm in contractual and statutory
proceedings.” (EEOC Supp. Brief, p. 8) The
writer of the brief neglected to state that the
collective bargaining agreement in Evening
News contained no grievance arbitration pro-
cedure which had to be exhausted before re-
course could be had to the courts. 371 U.S.
196, fn 1, 83 S.Ct. 267.

[11] The question in our case is not
whether arbitration and resort to the courts
could be maintained at the same time; rather
our case involves the question whether suit
may be brought in court after the grievance
has been finally adjudicated by arbitration.

We see no good analogy between jurisdic-
tion of the National Labor Relations Board
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and that of EEOC, The Labor Board has ad-
judicatory powers over unfair labor practices,
subject only to judicial review. Orders of the
Board may be vacated on review only when
they are not supported by substantial evi-
dence upon consideration of the record as a
whole. EEOC, on the other hand, has no such
power. The District Court considers EEOC
cases de novo. The legislative history, from
which we have previously quoted, indicates
the reason for the difference.

Nor do we find any national policy for
ousting arbitrators of jurisdiction to finally
determine grievances initated by employees,
based on alleged violatlon of thelr civil
rights.

The judgment of the District Court is re-
versed and the cause is remanded with in-
structions to dismiss the complaint.

Combs, Circuit Judge (dissenting).

I respectfully dissent. In my opinon the
District Court correctly concluded that the
company had not complied with Titlle VII
of the Civil Rights Act in that it failed to
make reasonable accommodation to Dewey’s
religious beliefs.

The Equal Employment Opportunity Com-
mission was formed to further the purposes
of the Act, 42 U.S.C. §2000e-4, and was
granted power to promulgate regulations
consistent with the provisions of the Act. 42
U.8.C. §2000e-12(a). The Commission’s in-
terpretation of the Act is persuasive although
not binding on this Court. It was said in
Udall v. Tallman, 380 U.S. 1, 18, 85 S.Ct. 792,
801, 13 L.Ed.2d 616 (1965): “[T]his Court
shows great deference to the interpretation
glven the ‘statute by the officers or agency
charged with its administration,” citing Un-
employment Compensation Commission v.
Aragon, 329 U.8. 143, 153, 67 S.Ct. 245 91 L.Ed.
136 (1946): Gray v. Powell, 314 U.S. 402, 62
8.Ct. 326, 86 L.Ed. 301 (1941); and Universal
Battery Co. v. United States, 281 U.S. 580,
50 8.Ct. 422, 74 L.Ed. 1051 (1930).

Pursuant to its statutory authority, the
Commission issued Regulation Section 1605.1,
eﬁective July 10, 1967, which provides, inter
alia:

“(b) The Commission believes that the
duty not to discriminate on religious grounds,
required by sectlon 703(a)(1) of the Civil
Rights Act of 1964, Includes an obligation on
the part of the employer to make reasonable
accommodations to the religious needs of
employees and prospective employees where
such accommodations can be made without
undue hardship on the conduct of the em-
ployer’s business.* * *

(¢} Because of the particularly sensitive
nature of discharging or refusing to hire an
employee or applicant on account of his re-
liglous bellefs, the employer has the burden
of oroving that an undue hardship renders
the required accommodations to the rell-
glous needs of the employee unreasonable.

As the majority opinion correctly points
out, the 1967 Regulations were not in effect
at the time of Dewey's discharge. However,
the 1988 Regulations, which were In effect
at that time, also provided that "“the duty
not to diseriminate on religlous grounds In-
cludes an obligation on the part of the em-
ployer to accommodate the reasonable re-
liefous needs of employees and, in some cases,
prospective employees where such accommo-
dations can be made without serious Incon-
venlence to the conduct of the business.” Tt
is thus apparent that the cornerstone of both
the 1966 and 1967 Regulations is the obliga-
tion of the employer to accommodate the re-
ligious needs of employees where such ac-
commodations can be made without undue
hardship on the conduct of the employer's
husiness.

This is a reasonable Interpretation of the
Act. S0, the test 18 whether the company has
made reasonable effort to accommodate
Dewey’s religious bellefs. The only accommo-
dation to which the company points, in addi-
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tion to requesting volunteers, is the privilege
extended to Dewey to obtain replacement for
his Sunday overtime assignments. The ma-
Jority views the existence of this privilege as
a reasonable accommodation to Dewey's re-
ligious needs, and notes that “‘he stubbornly
refused to exerclse this privilege.” This
“stubborn” refusal on Dewey's part was
grounded in his belief that working on Sun-
day is inherently wrong and that it would
be a sln for him to induce another to work
in his place. The replacement system was
therefore no solution to Dewey’s problem.
There is a significant fallure by the com-
pany to show that 1t could not have obtalned
a replacement for Dewey without hardship
or inconvenience. There Is also no showing
that Dewey’s fallure to work himself or to
obtain a replacement would have seriously
disrupted work schedules or internal disci-
pline. I find no support in the record for the
assertion in the majority opinion that to
grant Dewey's request would cause “chaotic
personnel problems and lead to grievances
and additional arbitrations.” I think the
company has completely failed to show that
Dewey’s refusal to work on Sunday would
create undue hardship on the conduct of
its business.

Nor am I impressed with the argument
that to grant Dewey's request would neces-
sarily affect the company's contractual right
to require overtime work. No evidence was
adduced on this point. The company may
not stand flatfootedly on its contractual
right to require overtime work. Provisions of
the contract must give way to constitutional
mandates and valid statutory enactments.
The First Amendment right to freedom of
religlon has always been recognized as one
of the Bill of Rights' strongest mandates.
Even though this right has not been extended
into the field of labor relatlons, section T03
(a) (1) of the Clvil Rights Act 1s a Congres-
slonal directive that reasonable accommoda-
tlon should be made by management to the
religious bellefs of employees when this can
be done without undue hardship on the em-
ployer. The District Judge did not apply the
First and Fourteenth Amendments to the
bargalning agreement here involved, but
placed his reliance on Title VII of the Act and
specifically stated that he did not find it
necessary to reach the question whether
plaintiff's constitutional rights had heen
violated.

Lastly, I am unable to agree that Dewey
made an election of remedies by first pur-
suing the grievance procedure under the bar-
gaining agreement and that he is thereby
precluded from malntalning this action.
Dewey's rights under the collective bargaining
agreement and those created by Title VII of
the Act are separate and distinct. The elec-
tion of remecies doctrine therefore does not
apply. See Bowe v. Colgate Palmolive Com-
pany, 416 F.2d T11 (7th Cir. 1969); Bankers
Trust Co. v. Pacific Employers Ins. Co., 282
F.24 106, 110 (9th Cir. 1960), The Seventh
Circuit held in Bowe that a plaintiff suing
under 42 U.8.C. § 2000e could “utilize dual
or parallel prosecution both In court and
through arbifration so long as election of
remedy was made after adjudication so as
to preclude duplicate relief which would re-
sult in an unjust enrichment or windfall
to the plaintiffs.”

I would affirm the judgment,

A majority of the judges of this Court
having voted against a rehearing en bane, it
is ordered that the petition for rehearing be
referred to the panel for final disposition.
Judges Edwards and McCree voted in favor
of a rehearing en bane.

Entered by order of the Court.

Before Weick and McCree*, Circult Judges
and O'Sullivan, Senior Circuit Judge.

Welck, Circult Judge.

It 1s contended that we have adopted a
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narrow construction of the Civil Rights Act
and the regulations adopted by EEOC there-
under. We submit that we have not. The
legislative history of the Act expresses a clear
Congressional intent to inhibit only dis-
crimination against an individual because of
his race, color, religion, sex or national origin.
The plain language of the statute, Section
2000e-2(a) of Title 42, is susceptible of no
other meaning,

[12] Nowhere In the legislative history of
the Act do we find any Congressal intent to
coerce or compel one person to accede to or
accommodate the religlous beliefs of another.
The requirement of accommodation to re-
ligious beliefs is contained only in the EEOC
Regulations, which in our judgment are not
consistent with the Act.

The collective bargaining agreement, by
which all employees were obligated to per-
form straight time and overtime required of
them by the company, was equally and uni-
formly applied to all of the employees, and
it discriminated against no one.

[13, 14] To construe the Act as authorizing
the adoption of Regulations which would
coerce or compel an employer to accede to
accommodate the religious bellefs of all of his
employees would raise grave constitutional
questions of violation of the Establishment
Clause of the First Amendment. It is set-
tled that the Government, In its relations
with religious bellevers and nonbelievers,
must be neutral. The Government is with-
out power to support, assist, favor or handi-
cap any religion. See Abington School Dist.
v. Schempp, 374 U.S. 203, 83 S.Ct. 1560, 10
L.Ed. 2d 844 (1963); Engel v. Vitale, 370 U.S.
421, 82 S.Ct. 1261, 8 L.Ed.2d 601 (1962);
Torcaso v. Watkins, 367 U.S. 488, 81 B.Ct.
1680, 6 L.Ed.2d 982 (1961); Everson v. Board
of Educ., 330 U.S. 1, 67 8.Ct. 504, 91 L.Ed.
711 (1047); Prince v. Massachusetts, 321
U.S. 158, 64 S.Ct. 438, 88 L.Ed. 6456 (1944).

In Braunfeld v. Brown, 366 U.S. 599, 81
8.Ct. 1144, 6 L.Ed.2d 563 (1951), the Court
upheld a state Sunday Closing Law against
the contention that it operated to prohibit
the free exercise of appellant's religion
which observed Saturday as the Sabbath.

No one disputes Dewey’s right to his reli-
glous bellefs. The question Is whether he
has the right to impose his religious beliefs
on his employer and interfere with the op-
eration of its plant. As Mr. Justice Douglas
pointed out in his concurring opinion in
Sherbert v. Verner, 374 U.S, 398, 83 S.Ct.
1780, 10 L.Ed.2d 965 (1963), the religious
beliefs of Individuals may take on many
forms. He mentioned specifically only a few,
including Moslems, who attend a mosque on
Friday and pray five times daily; Sikh, who
carry a symbolic or regular sword; Quakers,
who afirm instead of swearing; and Seventh
Day Adventists, who observe Saturday as Sab-
bath and eat only certain meats.

The arbitrator in his award stated that
an employee might even join a religlous
organization which observed Wednesday as
Babbath.

It is argued that under EEOC Regula-
tions the employer is required to make only
reasonable accommodations to the religlous
needs of his employees. The employee may
claim that all of his religious needs are
reasonable, irrespective of discrimination,
£d file charges with EEOC against his em-
ployer for fallure to accommodate them. An
employer with thousands of employees could
certainly be harassed by the fililng of many

* Judge McCree was designated by the
Chief Judge as the third member of the panel,
to take the place of Judge Combs who re-
signed as a member of the Court on June 5,
1970, prior to the filing of the petition for
rehearing. The designation was made in order
that Judge McCree may flle a dissent ex-
pressing his views,
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of such clalms. This would also present seri-
ous problems for labor crganiaztions to cope
with.

Congress did not Intend that employers
or labor organizations should be harassed
with respect to clalms not Involving dis-
erimination. In the legislative history of
the Act it is stated:

“Internal affairs of employers and labor
organizations must not be interfered with
except to the limited extent that correction
is required in discrimination practices."” 1964
U.S. Code Cong. & Adm. News, at p 2516.

[15] The fundmental error of Dewey and
the Amiel Curiae is that they equate religlous
discrimination with failure to accommodate.
We submit these two concepts are entirely
different. The employer ought not to be
forced to accommodate each of the varying
religlous bellefs and practices of his em-
ployees.

Dewey entered the employ of Reynolds
before he acquired his religlous beliefs. The
1960 collective bargaining agreement was also
entered into prior to that time. After he ac-
quired his religlous beliefs, his employer did
endeavor to make accommodation to the
religious beliefs of its employees by inter-
preting the agreement so as to permit any
employee assigned to overtime to be relieved
from the asslgnment simply by arranging
for another qualified employee to replace
him. We hold that this was a reasonable
accommodation.

Dewey, with no difficulty, did arrange for
replacements on five different occasions, and
then he decided not only that it was a sin
for him to obtain a replacement, but the
arbitrator found specifically that Dewey told
his replacement, Zagman, ‘“not to serve as
a replacement any more."”

[18] While it was stipulated that Dewey
was sincere in his beliefs, he offered no proof
that the temets of his church forbade his
designating a replacement to serve in his
place on Sundays. The fact that he was sin-
cere in his beliefs gave him no greater rights.

Moreover, the retroactive application of the
1967 Regulations to the 1966 discharge is
justified by EEOC in its amicus brief, with
the assertion that its Regulations are only
“interpretations” and that “the timing of
the Commission interpretations is irrelevant”
since the 1966 Regulation is now a “defunct
Commisslon guideline."” Although defunct in
1967, it was certainly in full force and effect
in 1966 and authorized the employer to pre-
scribe “the normal work week and foresee-
able overtime reguirements and absent an
intent to discriminate on religious grounds,
a job applicant or employee who accepted
the job knowing or having reasonable
grounds to belleve that such requirements
would conflict with his religious obligations
is not entitled to demand any alterations in
such requirements to accommodate his re-
liglous needs.”

Dewey did not acquire his religlous beliefs
until after his employer had entered into
the 1960 collective bargaining agreement
which required all employees to work over-
time. Dewey thus had actual knowledge that
the requirements of the collective bargaining
agreement would confilet with his subse-
quently acquired religious needs. Under the
regulations in force at the time, which EEOC
claims are now defunct, the employer was
under no obligation to accommodate. There
was no claim that the employer intended
to discriminate on religious grounds. These
regulations had the force and effect of law.
Their subsequent repeal, after the discharge
ought not to affect the rights of obligations
of elther party.

The simple answer, however, to all of
Dewey's clalms is that the collective bargain-
ing agreement was equal in its application
to all employees and was uniformly applied,
discriminating against no one.
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Effect of the Arbltrator's Award

The case of Culpepper v. Reynolds Metals
Co., 421 F.2d 888 (6th Cir. 1970), is relied on
in support of the proposition that an em-
ployee may utilize both arbitration and an
action under Title VII of the Clvil Rights
Act. In Culpepper, however, only a griev-
ance was filed, which was never processed
through arbitration. Culpepper involved ra-
cial discrimination, which & majority of the
panel thought was so serious as to impose—
“* & * the duty on the courts to make sure
that the Act works, * * *”

Circuit Judge Coleman, who flled a con-
curring opinion, disagreed rather vigorously
that any such duty was imposed on the
Courts. He stated:

“Under our Constitutionally ordained
form of Government, whether an Act works
or falls Is the concern of the Executive or
Legislature, or both—not the courts.”

We do not regard it as our function to en-
large on the plain language of a statute so
as to impose on citizens obligations never in-
tended by Congress, in order to make 1t work.

Great reliance ls placed upon Hutchings
v. United Industries, Inc., 428 F.2d 303 (5th
Cir. 1970), which was decided after our de-
cision in the present case was announced. In
our opinion Hutchings does not comport
with Boys Markets, Inc. v. Retail Clerks
Union, Local 770, 398 U.S, 235, 90 S.Ct. 1583,
26 L.Ed. 2d 199 (19870).

In Boys Markets, Mr. Justice Brennan em-
phasized the importance of arbitration in
the settlement of labor disputes. He sald:

“However, we have frequently noted, In
such cases as Lincoln Mills, [353 U.S. 448,
77 S.Ct. 912, 1 L.Ed.2d 972] the Steelworkers
[363 U.8, 564, B0 S.Ct. 1343, 4 L.Ed.2d 1403]
Trilogy, and Lucas Flour, [369 U.S. 95, 82
8.Ct. 571, 7 LEd.2d 593] the importance
which Congress has attached generally to
the voluntary settlement of labor disputes
without resort to self-help and more parti-
cularly to arbitration as a means to this end.
Indeed, it has been stated that Lincoln Mills,
in its exposition of § 301(a), ‘went a long
way towards making arbitration the central
institution In the administration of collec-
tive bargaining contracts.’

“The Sinclair [370 U.8. 185, 82 8. Ct. 1328,
8 L. Ed. 2d 440] declslon, however, serlously
undermined the effectiveness of the arbitra-
tion technique as a method peacefully to re-
solve industrial disputes without resort to
strikes, lockouts, and similar devices. Clearly
employers will be wary of assuming obliga-
tions to arbitrate specifically enforceable
agalnst them when no similarly eflicacious
remedy 1s avallable to enforce the concomi-
tant undertaking of the union to refrain
from striking.” [footnote omitted].

Bimilarly, employers would be wary of
arbitration clauses in collective bargaining
agreements if, as in the present case, the
arbitration is binding on them only and not
on their employees.

Our case is even stronger than Boys Mar-
kets because the grievance here was submit-
ted to arbitratlon and the arbltrator made
an award which was final, binding and con-
clusive on the parties. It is as binding as a
judgment. 5 Am. Jur. 2d, Arbitration and
Award, §147. It remains in full force and
effect.

The amicus brief of NAACP Legal Defense
Fund candidly recognizes that “[i]t may be
true that the result of such an accommoda-
tion will be that the employer but not the
employee will be bound by the decislon of the
arbitrator.” (Brlef, p. 14).

We know of no good reason why an award
of an arbitrator should not be binding on
both parties, the same as a judgment of a
court.

It is difficult for us to belleve that any
employer would ever agree to arbitration of
a grievance If he knew that the employee
would not be bound by the result.
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The importance of arbitration in the reso-
lution of all labor disputes is the theme of
the United Steel Workers Trilogy, 363 U.S.
564-602, B0 8. Ct. 1343, 4 L. Ed. 2d 1403
(1960) . The purpose of arbitration is thwart-
ed If the awards are held by the courts to be
binding on employers only and not on em-
ployees.

The petition for rehearing is denied.

McCREE, Circuit Judge (dissenting). I
would grant the petition for rehearing and
affirm the judgment of the District Court
for the reasons stated in the dissenting opin-
fon of Judge Combs. Furthermore, I ob-
serve that in addition to the Seventh Cirecuit,
Bowe v. Colgate-Palmolive Co., 418 F, 2d 711
(1969), the Fifth Circuit has held that ap-
pellee’s invocation of the grievance-arbitra-
tlon procedure did not bar him from pro-
ceeding in the Distriect Court under Title
VII of the Civil Rights Act. Hutchings v.
United BStates Industries, Inc., No. 28750
(5th Cir. June 19, 1970).

ROEERT KENNETH DEWEY V. REYNOLDS METALS
COMPANY. NO. 835,

OCTOEER TEEM, 1870

On writ of certiorarl to the United States
Court of Appeals for the Sixth Circuit,

Former decision, 400 U.8, 1008, 91 S.Ct, 566.
401 U.8. 932, 91 S.Ct. 919; 91 S.0t. 1365.

Facts and opinlon, D.C,, 300 F.Supp. 709;
6 Cir. 429 F.2d 324,

Donald F. Oosterhouse,
Mich., for petitioner.

Lawrence G. Wallace, Washington, D. C.,
for the United States, as amlcus curiae, by
special leave of Court.

Willlam A. Coughlin, Jr., Detroit, Mich.,
for respondent.

June 1, 1971, PER CURIAM. The judgment
is affirmed by an equally divided Court.

Mr. Justice HARLAN took no part in the
consideration or declsion of this case.

Grand Rapids,

[U.8. Distriet Court for the Middle District of
Florida]

CHARLES B. RILEY v. THE BENDIX CoORP.

This action came on for trial before the
Court, Honorable Richard M. Duncan, United
States District Judge, presiding, and the is-
sues having been duly tried and a decision
having been duly rendered,

It is Ordered and Adjudged that the plain-
tiff take nothing, that the action be dismissed
on the merlts, and that the defendant, The
Bendix Corporation, recover of the plaintiff,
Charles B. Riley, its costs of actlon.

ORLANDO, FrA., July 12, 1971,

MEMORANDUM OPINION, FINDINGS OF FACT AND
CONCLUSIONS OF LAW

Plaintiff instituted this action in this court
on June 3, 1969, pursuant to Title 42 Section
2000e-5 United States Code, the Civil Rights
Act of 1964, alleging that the defendant had
violated his ecivil rights by terminating his
employment for the reason that he refused to
work from sun-down on Priday until sun-
down on Saturday of each week. He seeks
damages, restoration to his former employ-
ment, an injunection enjoining the defendant
from further interfering with his religlous
beliefs, and attorney’s fees.

Plaintiff is a member of the Seventh Day
Adventist Church and he states that one of
the doctrines of his church is that its mem-
bers shall not engage in any gainful employ-
ment between sun-down Friday and sun-
down Baturday of each week.

Plaintif was employed by the defendant
in January, 1967, as a mechanical foreman at
a salary of $725.00 per month. After serving
a short period of time in the mechanical de-
partment, at his request he was placed In
charge of a program for the training of me-
chanics. His hours were from 7:30 o'clock
a.m. until 4:00 o'clock p.m. five days a week.

On July 14, 1967, the plaintiff was informed
that he had been transferred to the second
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shift. The hours of labor on that shift were
from 3:30 p.m. to 12:00 o'clock midnight, five
days a week, which would require the plain-
tiff, in the performance of his duties, to work
several hours after sun-down on Friday.

Plaintiff says that at the time of the trans-
fer he told his general foreman, Mr, O'Neill,
that he was a Seventh Day Adventist, and
that his religious beliefs prevented him from
working after sun-down on each Friday. On
the contrary, the supervisor says that the
plaintiff did not object to the shift or tell
him of his religious convictions at the time,
but that just before going to work on the
second shift plaintiff did come to his office
and tell him that he could not work after
sun-down on Fridays. Plaintiff also says that
O'Neill told him under the company policy
he would have to work the hours required on
that shift.

At the time the Bendix Corporation was
operating under a contract with the National
Aeronautics and Space Administration in
connection with the building and launching
of missiles from Cape Kennedy. The particu-
lar branch of the section to which the plain-
tiff was assigned was engaged primarily in
the maintenance of heavy machinery and
other equipment incident to the launching
of missiles. There were four groups in the
mechanical section to which the plaintiff
was assigned, and at the time of his em-
ployment the section consisted of about 220
men, He was transferred from the mechanical
group preparing training programs for the
swing-arm program to the maintenance
group and subsequently to the second shift.
Plaintiff began work on the second shift
on Monday, July 17, 1967.

After his asslgnment to the second shift,
plaintiff did not work after sun-down on
any Friday. He would report for work at
3:30 and before sun-down he would notify
his supervisor and leave the Job. This meant
that he had worked approximately three or
four hours, and would be absent for the re-
mainder of the second shift. He did not pro-
vide for any replacement during the period
of his absence. He and his supervisor dis-
cussed the subject on several occaslons, and
on each cccasion he was told that it would be
necessary for him to continue his work.

It was the policy of the company to shift
the foremen of a group every 90 days, which,
of course, necessitated those who were as-
signed to the second shift to work from 3:30
to midnight, five days a week. The reassign-
ment of plaintif made in July, 1967, was
necessitated by the vacation season, When
one foreman was on vacation it was neces-
sary for another foreman to substitute for
him and to take his place.

On August 18, 1967, the plalntiff was dis-
charged for insubordination for his refusal
to work the required hours on the second
shift. The controversy was submitted to the
Equal Employment Opportunity Commis-
sion, and when the Commission and the
Company were unable to agree upon a re-
instatement of the plaintiff, this action was
flled. The followlng written communications
were passed between the plaintiff and vari-
ous officers of the defendant prior to the flling
of this sult:

On July 27, 1967, following plaintiff’s
transfer to the second shift, he signed an
AVO (Avoid Verbal Orders) form, addressed
to A. S. O'Nelll in which he stated:

“Being a member of the SBeventh Day Ad-
ventist Church for the past 13 years I observe
the seventh day sabbath from Friday at sun-
down to Saturday at sundown. I would like
to have this time off to attend to my religious
bellefs.

(I will work this time In an emergency.)

From: Charles B. Riley".

On August 1, A/8. O'Nelll signed an AVO
addressed to Charles B. Riley, in which he
stated:

“Time 'off for the Seventh Day Church
observance.
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“Any employee is allowed time off to at-
tend church however time off for a religious
ohservance cannot be allowed if work sched-
ules dictate a necessity to work.

“The above does not pertain to your re-
quest to be absent from work every Friday
evening at sundown to Saturday evening at
sundown. Your request for permission to do
the above was turned down by me, and you
absented yourself from the job irregardless.

“From: A. 8. O'Neill".

On August 3, 1967, the plaintiff signed
another AVO directed to A. 8. O'Nelll, In
which he stated:

“T pelieve in keeping the Sabbath day holy,
for this reason I would like to be excused
from sundown Fri. to sundown Sat. Time off
will be only 4 hours by regular scheduled
shift.”

“Signed: Charles B. Riley”.

On August 4, A, S. O'Neill signed an AVO
addressed to the plaintif in which it was
stated:

“your request to be absent from the job
from 9 August 1967 through 11 August 1967
has been granted, but only as a non-pald
absence.”

“Signed: A. 8. O’'Neill”,

On the same day, August 4, A. 8. O'Neill
signed another AVO directed to Charles B.
Eiley, In which he stated:

“Your required hours of work are from
1530 to 2400 hours.”

On August 7, A. 8. O'Nelll addressed a
communication to Riley, in which he stated:

“Shift requirements.

“You are required to be present dally for
your entire scheduled shift, first or second
shift, whichever it may be. You are also
required to respond to the requests for over-
time, first or second shift, whichever it may
be. The Company has no allowance for
Church Holidays as such, except for an occa-
slonal special service.

“In the event the above is unacceptable to
you, you should seek employment elsewhere.
Your recent practice of working half of your
scheduled shift on Fridays and clocking out
without permission cannot be tolerated and
if you continue to persist with this practice,
you will be terminated.”

On August 21, A. S. O’'Neill signed an AVO
addressed to Charles B. Riley in which it
was stated:

“Termination.

“You have been terminated from the Ben-
dix Launch Support Division effective 2030
Hrs. 18 August 1967, for Insubordination.
You have been insubordinate on at least four
occasions by absenting yourself from the job
and going home prior to the end of your shift
after you had been informed by me, verbally
and in writing that your request to leave
early had been denled.”

Following the plaintifi’s dismissal, the
controversy was submitted to the Equal Em-~
ployment Opportunity Commission. After
consideration by that Commission, the Com-
pany addressed the following communication
to Riley:

“Mr. CHARLES B. RILEY,
“10209 Wesi Hillsborough Avenue,
“Tampa, Florida 33615

“JANUARY 3, 1968.
“Serial: IR~-1 68-1.

“Dear Mr. Riuey: We have agaln reviewed
the circumstances and conditions of your
previous employment with the Launch Sup-
port Division at the request of the Office of
Federal Contract Compliance with whom
your complaint charging the division with
religious discrimination was filed.

“In keeping with sound management pro-
cedure, the division must accept its re-
sponsibility to point out the following:

“{1) You were clearly in violation of es-
tablished division policy through insubordi-
nation by leaving your job prior to the end
of the shift on several occaslons particularly
after being told in writlng not to do so.
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“(2) You acted without apparent regard
for the continuation and safety of the oper-
atlons of the Launch Support Division to
maintain its contractual obligations with
NASA since you left without notice or mak-
ing preparation for someone to assume your
responsibilities as foreman.

“Under these circumstances the division
felt compelled to take action to safeguard the
integrity of its other employees. We believe
your charges of religious discrimination to be
without foundation.

“Nevertheless, to make every possible ef-
fort to utilize your talents, we make the fol-
lowing offer subject to the condition (appli-
cable to all employees in the division) that
you agree to work as assigned and abide by
divisional policy.

“We hereby offer you reemployment as a
foreman at the rate of $725. per month. We
trust this arrangement will be suitable to you
and that your reemployment will be mutually
beneficial to you and the division.

“May we hear from you regarding your
decision. It is necessary that we receive your
answer by 12 January 1068, as we are holding
the position open for you.

“Very truly yours,
“/s/ George W.EKnox,
“GreorGE W. KNoOX,
“Supervisor, Employment and Employee
Relations.
"GWEK/kk
“Ph: 305 267-4310."

On January 8, 1968, the plaintiff replied to
the defendant's communication of Janu-
ary 3 in five paragraphs in which he sought
to justify his leaving the job prior to sun-
down Friday. He then set out iIn detail the
expenses which he had incurred In attempt-
ing to obtain other employment, in the
amount of $4,5620.00. He further stated:

“I accepted an ‘Industrial Engineering’
position as an estimator working on Govern-
ment contracts. The position is with the
Honeywell Co., Tampa, Fla.

“I received a good salary and they hired
me with the understanding I would have the
‘Sabbath’ from sundown Friday evening to
sundown, Baturday evening off. I would like
to point out that I'm now working 10-12
hours a day with a crash program coming up.
I will come in on Sundays too. My talents
will be used more here than at the ‘Cape.’

“I will drop the charge agalnst the Ben-
dix Launch Support Divislon under the fol-
lowing conditions:

“Pay all losses of salary and expenses (To-
tal—$4,520.00), permit me to be re-instated
and let the records show that I resigned not
‘Fired.

“This letter indicates my wish to have a
falr and final settlement of claim against
the Bendix Launch Support Division.

“Respectfully,
“/s/ Charles B. Riley,
CHARLES B. RILEY.”

The defendant replied on January 25, 1968

as follows:
JanTaAryY 25, 1068,
“*Mr. CHARLES B. RILEY,
“10209 W. Hillsborough Ave.,
“Tampa, Fla.
“Serial: TR-1 68-14,

"DeAr Mr. RILEY: We have your reply dated
8 January, 1968 to our offer of reemployment.
While you were unable to accept our offer,
we are nonetheless pleased to learn that you
are employed in a position satisfactorv to
you.

“Obviously we cannot assume responsibility
for any of the various clalms listed in your
letter since these were incurred by you in
pursuit of your personal objectives.

“Reinstatement is possible only wupon
agreement at the time of rehire whenever an
employee has been terminated (voluntarily
or involuntarily). Our records have been ad-
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justed, however, to indicate that you are
eligible for rehire as you requested.

“Our offer of reemployment was tendered
in a positive effort to rehire you as the most
appropriate avenue open to both you and the
division for satisfying previous differences.
As you are unable to accept our offer we must
consider the matter closed.

“Very truly yours,
“/s/ George W.EKnox,
“GEORGE W. ENOX,
“Supervisor, Employment and
Employee Relations.
“"GWEK/KK."

Following the foregoing series of corre-
spondence, this sult was filed. The parties
have stipulated that by this action *“the
Plaintiff seeks reinstatement to his former
job with the defendant before his discharge,
back pay for loss of interim earnings between
the date of discharge and the present date,
attorneys fees and court costs for the insti-
tution and prosecution of this lawsult.”

The defendant contends that it did not in-
tentionally discharge the plaintiff because
of his religious beliefs contrary to Section
706(a) of the Civil Rights Act of 1064, but
rather for the reason that plaintiff was in-
subordinate in refusing to accept his shift
assignment under the clreumstances of this
case, together with his fallure to perform
his duties as a foreman in the position to
which he was assigned.

The parties have stipulated, and the court
is in agreement, that the initial gquestion
which must be resolved is “did the defend-
ant discharge the plaintiff in violation of
Section 706 of the Clvil Rights Act of 1964?7"

The defendant contends that it was not its
intention to violate the statute, nor did it
discharge the plaintiff because of his religi-
ous belief, but sclely because of his failure
to follow rules of the company in failing to
work the hours assigned to him.

Section 2000e-2 Title 42 U.S.C. provides:

“(a) It shall be an unlawful employment
practice for an employer—

“(1) to fail or refuse to hire or to discharge
any individual, or otherwise to discriminate
agalnst any individual with respect to his
compensation, terms, conditions, or privileges
of employment, because of such individual’s
race, color, religion, sex, or national origin
L L] - ”

Under Section 713(a) of the Civil Rights
Act of 1964, the Equal Employment Op-
portunity Commission is clothed with au-
thority from time to time to issue, amend or
rescind procedural regulations to carry out
the provisions of the Act. Such regulations
must be in conformity with the standards
and limitations of the Administrative Pro-
cedure Act, Title 5 §500 et seq. U.B.C. In
accordance with such provision the Commis-
slon issued and published two sets of “Religl-
ous Discrimination Guidelines” one effective
on June 15, 1966, and the other effective
July 10, 1967, which are set out in their en-
tirety in appendices A and B, which are made
a part hereof. These guidelines were in effect
at the time of the plaintiff’s transfer to the
second shift, and at the time of his dis-
charge.

The plaintiff relies heavily upon the regu-
lations promulgated by the Equal Employ-
ment Opportunity Commission, and he cites
numerous cases to the effect that the regula-
tions issued by an agency charged with the
administration of a statute should be given
great weight by the courts in thelr inter-
pretation of that statute. Udall v. Tallman,
et al., 380 U.S. 1 (1965). We do not disagree
with that generally recognized principle of
law. Such regulations to be valld must how-
ever, be in conformity with the Act which
authorizes their issuance and with the
standards and limitations set forth In the
Administrative Procedure Act, Title 5 § 500
et seq. 42 U.8.C. § 2000e-12.

Paragraph (c) of the Commission's July 10,
1967, guidelines states:
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“Because of the particularly sensitive na-
ture of discharging or refusing to hire an em-
ployee or applicant on account of his rell-
glous bellefs, the employer has the burden
of proving that undue hardship renders the
required accommodation to the religious
needs of the employee unreasonable.” [Em-
phasis supplied]

We do not belleve that the Commission is
vested with the authority of determining the
procedural question of burden of proof. All
hearings and investigations are to be con-
ducted in accordance with the Administra-
tive Procedure Act, and certainly the Com-
mission has no right to say to this court that
it shall shift the burden of proof from the
plaintiff to the defendant. Aside from that
fact we feel it would be unreasonable and
impractical to require the complex American
business structure to prove why it cannot
gear itself to the “varied religlous practices
of the American people”. See Appendix B
paragraph (d).

In both the June 15, 1966 and the July 10,
1967, guidelines, the Commission expresses
its view that i1t is the duty of employers
not to discriminate on religlous grounds
and that employers should accommodate
the reasonable religious needs of employees
where such accommodation can be made
without serious inconvenience to the conduct
of the business. We note that the Com-
mission in the issuance of the July 10,
1967 guldelines, did not expressly repeal
paragraph (a) (3) of 1ts June 15, 1966 guide-
lines which states that under Title VII of the
1864 Civil Rights Act an employer is free
“to establish a normal work week * * * gen-
erally applicable to all employees,” notwith-
standing that such a schedule “may not
operate with uniformity in its effect upon
the rellgious observances of his employees.”

In his brief the plaintiff cites the case of
Jackson v. Veri Fresh Pouliry, Inc. 304 F.
Supp. 1276 (ED. La. 1969). The plaintiff in
that actlon was employed by the defendant
as a chicken picker at a wage of $1.25 per
hour. She began work on August 9, 1966, and
in November, 1966 she Informed her foreman
that she would be unable to work between
approximately 5:00 p.m. Friday and 5:00 p.m.
Saturday because in her religion that was
considered the Sabbath. She was subsequent-
ly told by another of her supervisors that if
she could not work after 5:00 p.m. or on Sat-
urdays, the company could not use her serv-
ices. The plaintiff’'s employment was ter-
minated on November 16, 1966. The court de-
termined that the plaintiff's discharge was
in violation of 42 U.8.C. § 2000e.

In arriving at its conclusion the court was
“4mpressed by the opinion * * * in the case
of Dewey v. Reynolds Metals Co., 300 F. Supp.
700" which the court described as a “'case
strikingly similar” to the case then under
consideration. The Dewey case was Sub-
sequently reversed in Dewey v. Reynolds Met-
als Co., 429 F. 2d 324 (6th Cir. 1970, cert.
granted, 400 U.8. 1008 (March 1, 1971). [Not
vet declded]

We agree that the facts in Dewey and
Jackson are substantially similar, but we
have difficulty in following the reasoning of
the court In arriving at the conclusion that
the plaintiff in Jackson was discharged be-
cause of her rellgious beliefs. In our view
her religion was simply an incldent, and If it
prevented her from performing the dutles re-
quired of her by her employer, he had a
right to separate her from the job. The rules
of Bendix requiring work on Saturday ap-
plied uniformly to all employees no matter
::rhat their religious affillation happened to

e.

The plaintiff also cltes Sherbert v. Verner,
374 U.S. 398, 10 Led. 2d 965, 83 S.Ct. 1790
(1963). In that case the plalntif was a
Seventh Day Adventist whose religious con-
victions prevented her from working on
Saturday. She was denled unemployment
compensation under the South Carolina
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Compensation Act for falllng, without good
cause, to accept avallable suitable work when
it was offered to her. The Supreme Court
held that it was a violation of her constitu-
tional rights to refuse her workmen's com-
pensation for faillng to work on her Sab-
bath. We think the Sherbert case 1s clearly
distinguishable from the case now before us
and from the Jackson case.

The defendant denles that plaintiff was
discharged because of his religious bellefs
or that it had any Iintention to violate
the statute in discharging the plaintiff.
We believe that the defendant had a right
to make rules and working conditions to be
imposed upon its employees for the conduct
of its business, if such rules are not in
conflict with the law, and any one accept-
ing employment is bound to accept such
rules and working conditions.

Defendant's testimony clearly reveals that
its rules and working conditions applied uni-
formly with respect to all of its employees
and at no time did it ever discriminate
against any person because of race, creed
or color. The record contains no evidence to
the contrary.

The guarantee of religious freedom in the
Unlted States has resulted in many forms
of religion, religious philosophies and sects,
and it is the absolute right of every person
that these bellefs shall not be infringed
upon. An employer may not refuse to em-
ploy or discharge any person because of his
religious bellefs, but surely the great and
diversified types of American business can-
not be expected to accede to the wishes of
every doctrine or religious bellef. If one ac-
cepts a position knowing that it may in some
way impinge upon his religious bellefs, he
must conform to the working conditions of
his employer or seek other employment.

When plaintiff accepted employment with
the defendant, he signed a compensation
agreement which provided for compensation
for “overtime or night shift work.”

He was a salaried employee and his pay
was not based upon an hourly rate. If he was
an essential employee it is not dificult to
understand how leaving his job in the middle
of the shift would have its effect upon the
work he was performing,.

As we have heretofore stated, the second
shift was from 3:30 in the afternoon to mid-
night. After plaintiff’s assignment to the
second shift he reported for work at 3:30 but
quit about 7:30 Eastern daylight saving time.
Certainly to call another foreman to report
for duty at 7:30 for the purpose of working
until 1:00 in the evening, would not only be
impractical but likely impossible under ex-
isting labor agreements.

Although the plaintiff contents that Dewey
v. Reynolds Metals Co., 49 Fd 34 (6th Cir.
1970), is to be distinguished both factually
and legally from the case now before us, we
must respectfully disagree. Dewey, because
of his religious beliefs, refused to perform
overtime labor when, under the rules of his
company, he was required to do so. He was
discharged because of his refusal to work on
Bunday. At the time of his discharge there
was a contract in force between the labor
organization to which Dewey belonged and
Reynolds. This agreement provided:

“All employees shall be obligated to per-
form all straight time and overtime work
required of them by the Company except
when an employee has a substantial and
justifiable reason for not working * * *+”

Following his discharge Dewey filed griev-
ances which were subsequently submitted to
arbitration. The arbitrator ruled adversely
to Dewey holding it was his duty to perform
the work required. After obtaining a like
ruling from the Michigan Civil Rights Com-
mission Dewey filed a charge with the Equal
Employment Opportunity Commission alleg-
ing religious diserimination. The Commis-
sion then authorized the bringing of sult
under Title VII of the Civil Rights Act of
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1964. The Court of Appeals for the Sixth
Circuit found nothing discriminatory in the
provision of the collective bargaining con-
tract or in the manner in which Reynolds
executed it. The court stated at page 330:

“The reason for Dewey's discharge was not
discrimination on account of his religion; it
was because he violated the provisions of the
collective bargaining agreement entered into
by his union with his employer, which pro-
visions were applicable equally to all employ-
ees. The violation consisted not only of his
refusing to work on Sundays but also his
refusing to arrange for a replacement, which
was an alternate procedure.”

We are unable to draw a distinction be-
tween the Dewey case and the present case, so
far as the legal principles involved are con-
cerned, because the Union contract required
a member to work overtime or on Sunday,
if necessary. Certainly if it is a violation of
an employee's constitutional rights for the
employer to require him to work overtime or
to work on Sunday, it would equally be a
violation of his constitutional rights for the
union to attempt to enforce such a contract
agreement.

The most recent expression on the subject
is found in Dawson v. Mizell, 325 F. Supp.
511 (E.D. Va. 1971). Dawson was & mall car-
rier and a Seventh Day Adventist. He was dis-
charged by the postmaster for failure to work
on Saturday. Dawson did not have enough
seniority to obtain a position which did not
require Saturday work, and his assignment to
another shift would have been a violation of
the bargaining contract between the Post
Office Department and the Union. Because of
his lack of seniority, Dawson found himself
assigned to a shift which required that he
work on Saturday, Judge Merhize held that:

“The Court finds no infringement of plain-
tiff’s rights concerning his religious beliefs.
Religious discrimination should not be
equated with failure to accommodate.”

The testimony reveals that it was the policy
of the defendant to rotate its foremen on the
second shift every 80 days, and in the regu-
lar course of carrying out this practice plain-
tiff was assigned to that shift on July 17,
1967. This was the vacation season and when
a foreman was on vacation, it became neces-
sary for some other foreman to take his place.

1t is our finding that the defendant did not
in any respect discriminate against the plain-
tiff because of his religious beliefs. The as-
signment to the second shift came in the
usual and normal conduct of the defendant’s
business and was in no respect discriminatory
agalnst any foreman because of his religion.
All of the foremen were treated equally.

It is therefore our conclusion that the
plaintiff was discharged solely because of his
refusal to work the hours assigned to him and
not as a result of any religious discrimination
against him on the part of the defendant.

Done and ordered in chambers In Kansas
City, Missourl, this Tth day of July, 1971,

RicHArRD M. DUNCAN,
U.S. Sr. District Judge.

Coples mailed to:

William Kreuter, Esq., 1210 Citizens Bank
Bulilding, Orlando, Fla 32801.

Norman ¥, Burke, Esq., van den Berg, Gay
Burke & Dyer, 18 South Magnolia, Orlando,
Florida 32801.

G. Maxine Bethel, 1800 G. Street NW.,
Washington, D.C. 20506.

APFENDIX A

(Equal Employment Opportunity Commis-
sion, Religious Discrimination Guidelines
(Effective June 15, 19686))

“Section 1605.1 Observance of Sabbath and
religious holidays.—(a) (1) Several com-
plaints flled with the Commission have
raised the gquestion whether it is discrimina-
tion on account of religion to discharge or
to refuse to hire a person whose religious ob-
servances require that he take time off dur-
ing the employer’'s regular work week, These
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complaints arise in a variety of contexts, but
typically involve employees who regularly
observe Saturdays as the Sabbath or who ob-
serve certain special holidays during the
year.

“(2) The Commission belleves that the
duty mnot to discriminate on religious
grounds includes an obligation on the part
of the employer to accommodate the reason-
able religious needs of employees and, in
some cases, prospectlve employees where
such accommodation can be made without
serlous inconvenience to the conduct of the
business.

“(3) However, the Commission belleves
that an employer is free under Title VII to
establish a normal work week (including
pald holidays) generally applicable to all
employees, notwithstanding that this sched-
ule may not operate with uniformity in its
effect upon the religlous observances of his
employees. For example, an employer who is
closed for business on Sunday does not dis-
criminate merely because he requires that
all his employees be avallable for work on
Saturday.

“Likewise, an employer who closes his
busines on Christmas or Good Friday is not
thereby obligated to give time off with pay
to Jewish employees for Rosh Hashanah or
Yom Kippur:

“(b) While the question of what accom-
modation by the employer may reasonably
be required must be decided on the pecullar
facts of each case, the following guidelines
may prove helpful.

“(1) An employer may permit absences
from work on religious holidays, with or
without pay, but must treat all religions
with substantial uniformity in this respect.
However, the closing of a business on one
religious holiday creates no obligation to
permit time off from work on another,

“(2) An employer, to the extent he can
do so without serious Inconvenience to the
conduct of his business, should make a rea-
sonable accommodation to the needs of his
employees and applicants for employment in
connection with special religious holiday ob-
servances,

“(3) The employer may prescribe the nor-
mal work week and foreseeable overtime re-
quirements, and, absent an intent on the
part of the employer to discriminate on re-
ligious grounds, a Job applicant or employee
who accepted the job knowing or having
reason to belleve that such requirements
would confliet with his religious obligations
is not entitled to demand any alterations in
such requirements to accommodate his re-
ligious needs.

“(4) Where an employee has previously
been employed on a schedule which does not
conflict with his religlous obligations, and it
becomes necessary to alter his work sched-
ule, the employer should attempt to achleve
an accommodation so as to avold a conflict.
However, an employer is not compelled to
make such an accommodation at the expense
of serious inconvenience to the conduct of
his business or disproportionate allocation
of unfavorable work assignments to other
employees.”

APPENDIX B
(Equal Employment Opportunity Commis-
glon, Religlous Discrimination Guidelines

(Effective July 10, 1967))

“Sectlion 1605.1 Observance of SBabbath and
other religious holldays.—(a) Several com-
plaints filed with the Commission have
raised the question whether it is diserimina-
tion on account of religion to discharge or
refuse to hire employees who regularly ob-
serve Friday evening and Saturday, or some
other day of the week, as the Sabbath or who
observe certain special religious hollidays
during the year and, as a consequence, do
not work on such days.

“(b) The Commission belleves that the
duty not to discriminate on religious
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grounds, required by sectlon T03(a) (1) of
the Civil Rights Act of 1964, includes an
obligation on the part of the employer to
make reasonable accommodations to the re-
ligious needs of employees and prospective
employees where such accommodations can
be made without undue hardship on the
conduct of the employer’'s business., Such
undue hardship, for example, may exist
where the employee's needed work cannot
be performed by another employee of sub-
stantially similar qualifications during the
period of absence of the Sabbath observer.
“(ec) Because of the particularly sensitive
nature of discharging or refusing to hire an
employee or applicant on account of his re-
ligious bellefs, the employer has the burden
of proving that an undue hardship renders
the reguired accommeodations to the reli-
glous needs of the employee unreasonable.
“{d) The Commission will review each
case on an individual basis in an effort to
seek an equitable application of these gulde-
lines to the varlety of situations which arise
due to the varied religious practices of the
American people.”
[Equal Employment Opportunity Commis-
slon Release, July 12, 1967]

EEOC Apoprs NEw QUIDELINES ON RELIGIOUS
DISCRIMINATION

The Equal Employment Opportunity Com-
mission today announced new Guidelines
concerning the observance of the Sabbath
and other religious holidays as they relate
to discrimination In employment.

The QCGuidelines, effective immediately,
state:

The duty not to discriminate on religious
grounds, required under Title VII, includes
an obligatlon on the part of the employer
to make reasonable accommodations to the
religlous needs of employees when such ob-
ligation does not place undue hardship on
the employer's business.

To illustrate, the Guidelines say that an
undue hardship may exist when the em-
ployee’'s needed work cannot be performed
by another employee during the absence of
the Sabbath observer.

The Commission recognizes the sensitive
nature of discharging or refusing to hire an
employee or applicant on account of his
religious beliefs. Under the new Guidelines,
the employer has the burden of proving that
an undue hardship prevents him from mak-
ing reasonable accommodations to the rell-
glous needs of the employee.

In an effort to equitably apply the Guide-
lines the Commission will review each case
on an Iindividual basis since a varlety of
situations arise out of different religlous
practices.

The Guidelines apply to cases before the
Commission as well as to those filed in the
future. They substitute for those issued June
14, 1966.

The Commission undertook a review of
the 1966 guidelines after several charges were
filed ralsing the question whether it is reli-
glous discrimination to discharge or refuse
to hire employees who regularly observe a
day other than Sunday as the Sabbath and
certain religious holidays and do not work
on such days.

The new Guidelines were proposed and
publicly announced on May 10, 1967.

Text of new Guidelines attached.

TiTLE 20—Lasor—EqQUuaL EMPLOYMENT OpP-

PORTUNITY CoMMISSION (20 CFR PART 1605)

GUIDELINES ON DISCRIMINATION BECAUSE OF
RELIGION—OBSERVANCE OF THE SABBATH AND
OTHER RELIGIOUS HOLIDAYS
By virtue of 1ts authorlty under Section 713

of the Civil Rights Act of 1964, 42 U.S.C.

2000e-12(b), the Equal Employment Oppor-

tunity Commission hereby amends Section

1605.1, Guidelines or Discrimination Because
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of Religlon. This amendment becomes effec-
tive immediately and shall be applicable with
respect to cases presently before or hereafter
filed with the Commission. SBection 1605.1 as
amended shall read as follows:

§1605.1 Observation of the Sabbath and
other religious holidays.

(&) Several complaints filed with the Com-
mission have raised the question whether it
i{s diserimination on account of religion to
discharge or refuse to hire employees who
regularly observe Friday evening and Sat-
urday, or some other day of the week, as
the Sabbath or who observe certaln speclal
religious holidays during the year and, as a
consequence, do not work on such days.

(b) The Commission belleves that the duty
not to discriminate on religlous grounds, re-
quired by Bectlon 703(a)(1) of the Civil
Rights Act of 1964, Includes an obligation on
the part of the employer to make reasonable
accommodations to the religious needs of
employees and prospective employees where
such accommodations can be made without
undue hardship on the conduct of the em-
ployer’s business., Such undue hardship, for
example, may exist where the employee’s
needed work cannot be performed by an-
other employee of substantially similar qual-
ifications during the period of absence of
the Sabbath observer.

(e) Because of the particularly sensitive
nature of discharging or refusing to hire an
employee or applicant on account of his re-
ligious bellefs, the employer has the bur-
den of proving that an undue hardship rend-
ers the required accommodations to the re-
ligious needs of the employee unreasonable.

(d) The Commission will review each case
on an individual basis in an effort to seek an
equitable application of these guldelines to
the variety of situations which arise due to
the wvaried religlous practices of the Ameri-
can people.

SBigned at Washington, D.C., this tenth day
of July 1967.

LuTHER HOLCOMB,
Acting Chairman.
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AUTHORITY: The provision of this Part 1600
issued under E.O. 11222, 30 F.R. 6469, 3 CFR

1965 Supp.; 5 CFR 735.101 et seq.

Sounce: The provisions of this Part 1600
appear at 33 F.R. 4329, Mar. 8, 1968, unless
otherwise noted.

Subpart A—General
§ 1600.735 101 Purpose and policy.

(a) Purpose. The purpose of this part is
to implement Executive Order 11222, May 8,
1965 (30 CFR 6469) and Part 735 of the Civil
Service Commission Regulations adopted
pursuant thereto (6 CFR Part 735) by de-
fining standards of conduct and related
procedures for employees and special Govern-
ment employees of the EEOC.

(b) Policy. The maintenance of high
standards of ethical conduct by Government
employees and special Government employees
is essential to assure the proper performance
of the Government's business and the main-
tenance of confidence and respect of the
citizens in their Government. No public offi-
cer can lawfully engage in business activities
which are incompatible with the duties of
his office.

§ 1600.7356-102 Definitions.

(a) “Agency” means the Equal Employ-
ment Opportunity Commission.

(b) “Employee” means an officer or em-
ployee of the Equal Employment Opportu-
nity Commission, but does not include a
special Government employee.

(c) “Executive order” means Executive
Order 11222 of May 8, 1965.

(d) *Person” means an individual, corpo-
ratlon, company assoclation, firm, partner-
ship, soclety, joint stock company, or any
other organization or institution,

(e) *“Speeclal Government employee' means
a temporary employee, with or without com-
pensation, appointed to perform for not to
exceed 130 days during any perlod of 365
consecutive days duties on either a full-
time or intermittent basls. Such employees
are generally consultants or experts.

§ 1600.735-103 Interpretations and counsel-
ing.

The General Counsel shall provide any
needed counsel and assistance to all EEOC
employees concerning the policy and proce-
dures contained in this part. Field Office
Directors shall serve as deputy counselors in
thelr jurisdictions, referring any controver-
sial problems of interpretation to the Gen-
eral Counsel.

§ 1600.735-104 Disciplinary and other re-
medial action.

An employee or speclal Government em-
ployee of the agency who violates any of
the regulations In this part-may be discl-
plined. The disciplinary action may be in
addition to any penalty prescribed by law
for the violation, In addition to or In lieu
of disciplinary action, remedial action to end
conflicts or appearance of confiicts of inter-
est may include but is not limited to:

(a) Changes In assigned-dutles;

1600,735—401
1800.736-402
1600.735-403
1600.735-404
1600.735-405
1600.735-406

1600.735-407
1600.735-408

1600.735-409
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(b) Divestment by the employee or special
Government employee of his confiicting In-
terest; or

(¢) Disqualification for a particular as-

slgnment,

§ 1600.735-105 Appeal.

Any employee or group of employees who
disagree with the provisions of this part have
the right to request a review of thelr com-
plaint through the Employees' Grievance
Procedure, Administrative Order II-12.

Subpart B—Limitations on conduct and
responsibilities of employees
§ 1600.735-201 Proscribed actions.

An employee shall avold any action, wheth-
er or not specifically prohibited by this
part which might result in, or create the
appearance of:

(a) Using public office for private gain;

(b) Giving preferential treatment to any
person;

(c) Impeding Government efficiency or
economy;

{(d) Losing complete independence or im-
partiality;

{e) Making a Government decision outside
official channels; or

(f) Affecting adversely the confidence of
the public In the integrity of the Govern-
ment.

§ 1600.735-202 Gifts, entertainment,
- favors.

(a) General limitations. Employees shall
not solicit or accept, directly or indirectly,
any gift, gratuity, favor, entertainment, loan,
or any other thing of monetary value, from a
person who:

(1) Has, or is seeking to obtain, contractual
or other business or financial relations with
this agency;

(2) Conducts operations or activities that
are regulated by this agency;

(3) Has interests that may be substantially
affected by the performance or nonperform-
ance of his official duty.

(b) Ezceptions. Section 1600.735-202(a)
does not preclude:

(1) Acceptance of a gift, gratulty, favor,
entertalnment, loan, payment of expenses,
fee, compensation, or other things of mone-
tary value incident to obvious family or per-
sonal relationships (such as those between
the employee and the parents, children, or
spouse of the employee) when the circum-
stances make it clear that it is the family re-
lationship rather than the business of the
persons concerned which are the motivating
factors;

(2) Acceptance of food and refreshments
of nominal value on infrequent occasions in
the ordinary course of a luncheon or dinner
meeting or other meeting or on an inspection
tour where an employee may properly be in
attendance;

(3) Acceptance of loans from banks or
other financial Institutions or customary
terms to finance proper and usual activities
of employees such as home mortgage loans;

(4) Acceptance of unsolicited advertising
or promotional material, such as pens, pen-
cils, note pads, calendars, and other items
of nominal intrinsic value, and

(6) Receipt of bona fide relmbursement,
unless prohibited by law, for expenses for
travel and such other necessary subsistence
as is compatible with this part for which no
Government payment or reimbursement is
msade. However, an employee may not be
relmbursed, and payment may not be made
on his behalf, for excessive personal living
expenses, gifts, entertalnment, or other per-
sonal benefits, or for travel on officlal busi-
ness proscribed by Declsion B-128527 of the
Comptroller General dated March 7, 1867.

() Gifts to superiors. An employee shall
not soliclt contributions from another em-
ployee for a gift to an employee in a superior
officlal position. An employee in a superior
official position shall not accept a gift pre-
sented as a contribution from employees re-
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celving less salary than himself, An employee
shall not make a donation as a gift to an
employee in a superior official position (6
U.8.C. 73851) . However, this does not prohibit
a voluntary gift of nominal value or dona-
tion in a nominal amount made on a speclal
occaslon; l.e.,, marriage, lllness, or retire-
ment,

(d) Gifts from foreign governments. An
employee shall not accept a gift, present,
decoration, or other fhing from & foreign
government unless authorized by Congress
as provided by the Constitution and in Pub-
lic Law 89-6873, 6 U.S.0. 7342,

§ 1600.735-203 Outslde employment
other activity.

(a) General Ilimitations. An employee
shall not engage in outsilde employment or
other activity not compatible with the full
and proper discharge of the dutles and re-
sponsibilities of his Government employ-
ment. Incompatible activities Include but
are not limited to:

(1) Acceptance of a fee, compensation,
gift, payment of expense, or any other thing
of monetary value in circumstances in which
acceptance may result in, or create the ap-
pearance of, conflicts of interest; or

(2) Outside employment which tends to
impair the mental or physical capacity to
perform his Government duties and re-
sponsibilities in an acceptable manner.

(3) Recelpt by an employee of any salary
or anything of monetary value from a pri-
vate source as compensation for his services
to the Government (18 U.S.C. 209).

(b) Employees are encouraged to engage
in teaching, lecturing and writing that is not
prohibited by law, the Executive order, this
part, or the agency regulations. However, an
employee shall not, either for or without
compensation, engage In teaching, lecturing,
or writing, including teaching, lecturing, or
writing for the purpose of the speclal prepa-
ration of a person or class of persons for an
examination of the Commission or Board of
Examiners for the Forelgn Service, that de-
pends on Information obtained as a result
of his Government employment, except when
that information has been made available to
the general public or will be made available
on request, or when the agency head gilves
written authorization for use of nonpublic
information on the basis that the use is In
the public interest. In addition, an employee
who is a Presidential appointee covered by
section 401(a) of the order shall not receive
compensation or anything of monetary value
for any consultation, lecture, discussion,
writing, or appearance the subject matter of
which is devoted substantially to the respon-
sibilities, programs, or operations of his
agency, or which draws substantially on of-
ficial data or ideas which have not become
part of the body of public information.

(c) [Reserved]

(d) Ezceptions. Section 1600.7835-208 does
not preclude:

(1) Participation in the activities of na-
tional or state political parties not proscribed
by law.

(2) Participation In the affairs of, or ac-
ceptance of an award for, a meritorious pub-
lic contribution or achlevement glven by a
charitable, religious, professional, soclal, fra-
ternal, nonprofit educational and recrea-
tional, public service, or civil organization.

(3) Outslde employment permitted un-
der this part, including payments or reim-
bursements under § 1600.735-202(b) (5).

(e) Procedure. An employee who engages
in outside employment shall obtain his
supervisor’s approval in advance and shall in-
form the Personnel Division by memo-
randum.

[33 F.R. 4320, Mar. 8, 1868, as amended at
33 F.R. 9610, July 2, 1968]

§ 1600.736-204 Financial interests,

An Employee shall not:
(a) Have a direct or Indirect financial in-

and
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terest that conflicts substantially, or appears
to conflict substantially, with his Govern-
ment duties and responsibilities; or

(b) Engage in, directly or indirectly, a fi-
nancial transaction as a result of, or pri-
marily relylng on, information obtalned
through his Government employment.

This does not preclude an employee from
having a financlial interest or engaging in fi-
nancial transactions to the same extent as a
private citizen not employed by the Govern-
ment so long as it is not prohibited by law,
the Executive order, or these regulations.

§ 1600.785-2056 Other standards of conduct.

(a) Use of Government property. An em-
ployee shall not directly or indirectly use, or
allow the use of, Government property of any
kind, including property leased to the Gov-
ernment, for other than officially approved
activities. An employee has a positive duty
to protect and conserve Government prop=
erty, including equipment, supplies, and
other property entrusted or issued to him.

(b) Misuse of information, For the purpose
of furthering a private interest, an employee
shall not, except as provided in § 1600.735—
203 (b), directly or indirectly use, or allow the
use of, official information obtained through
or in connection with his Government em-
ployment which has not been made available
to the general public.

(c) Indebiedness. An employee ghall pay
each just finanecial obligation in a proper and
timely manner, especlally one imposed by
law such as Federal, State, or local taxes. A
“just financial obligation” means one ac-
knowledged by the employee, or reduced to
Jjudgment by & court, and “Iin a proper and
timely manner"” means in a manner which
the agency determines does not, under the
circumstances, reflect adversely on the Gov-
ernment as his employer. In the event of
dispute between an employee and an alleged
creditor, the agency is not required to deter-
mine the validity or amount of his disputed
debt.

(d) Gambling, betting, and lotteries. An
employee shall not participate, while on
Government-owned or leased property or
while on duty for the Government, in any
gambling activity including the operation of
a gambling device, In conducting a lottery or
pool, in a game for money or property, or in
selling or purchasing a numbers slip or
ticket.

(e) General conduct oprejudicial to the
Government, An employee shall not engage
in criminal, infamous, dishonest, immoral, or
notorlously disgraceful conduct, or other con-
duet prejudicial to the Government.

(f) Miscellaneous statutory provisions.
Each employee shall acquaint himself with
each statute that relates to his ethical and
other conduct as an employee of the Gov-
ernment. Attention is specifically directed to
the following statutory provisions:

(1) House Concurrent Resolution 175, 85th
Congress, 2d session, 72 Stat. B12, the “Code
of Ethics for Government Service”.

(2) Chapter 11 of Title 18, United States
Code, relating to bribery, graft, and conflicts
of Interest, as appropriate to the employees
concerned.

(3) The prohibition against lobbying with
appropriate funds (18 U.S.C. 1913).

(4) The prohibitions against disloyalty
and striking (5 U.S.C. 7311, 18 U.S.C. 1918).

(5) The prohibition against the employ-
ment of a member of a Communist organiza-
tion (50 U.S.C. 784).

(6) The prohibitions against (1) the dis-
closure of classified information (18 U.S.C.
798, 50 U.8.C. 783); and (2) the disclosure of
confldential information (18 U.8.C. 1805).

(7) The provision relating to the habitual
use of intoxicants to excess (5 U.B.C. 7352).

(8) The prohibition against the misuse of
a Government vehicle (31 U.8.C. 638a(c)).

(9) The prohibition against the misuse of
the franking privilege (18 U.S.C, 1719).
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(10) The prohibition against the use of
decelt in an examination or personnel action
in connection with Government employment
(18 US.C.1719).

(11) The prohibition against fraud or false
statements in a Government matter (18 U.8.
C. 1001).

(12) The prohibition against mutilating or
destroying a publie record (18 U.S.C. 2071).

(18) The prohibition against counterfeit-
ing and forging transportation requests (18
U.8.C. 508).

(14) The prohibitions against (1) embez-
zlement of Government money or property
(18 U.S.C. 641), (2) failing to account for
public money (18 U.B.C. 643), and (3) em-
bezzlement of the money or property of
another person in the possession of an em-
ployee by reason of his employment (18
U.S.C. 654).

(15) The prohibition against unauthorized
use of documents relating to claims from or
by the Government (18 U.B.C. 285).

(18) The prohibitions against political ac-
tivities—in subchapter III of chapter T3 of
Title 5, United States Code, and 18 U.S.C.
602, 803, 607, and 608.

(17) The prohibition against an employee
acting as an agent of a foreign principal
registered under the Foreign Agents Regls-
tration Act (18 U.S.C. 219).

Subpart C—Conduct and responsibilities of
special Government employees

§ 1600.735-301 Limitations.

Special Government employees shall be
subject to the same standards of conduct
proscribed in Subpart B above for other em-
ployees, except § 1600.735-203(a) (3), plus the
following:

(a) Use of Government employment. A
special Government employee shall not use
his Government employment for a purpose
that is, or gives the appearance of being,
motivated by the desire for private gain for
himself or another person, particularly one
with whom he has family, business, or finan-
cial ties.

(b) Use of inside information. A special
Government employee shall not use inside
information obtained as a result of his Gov-
ernment employment for private gain for
himself or another person either by direct
action on his part or by counsel, recom-
mendation, or suggestion to another person,
particularly one with whom he has family,
business, or financlal ties. For the purpose of
this section “inside information™ means in-
formation obtained under Government au-
thority which has not become part of the
body of public information. Such employees
may teach, lecture, or write in a manner
not Inconsistent with § 1600.7356-203(b)
above.

(c) Coercion. A special Government em-
ployee shall not use his Government em-
ployment to coerce, or give the appearance
of coercing, a person to provide financial
benefit to himself or to another person, par-
ticularly one with whom he has family, busi-
ness, or financlal ties.

(d) Gifts, entertainment, and favor. A
special Government employee, while so em-
ployed or in connection with his employ-
ment, shall not recelve or solicit from a per-
son having business with his agency any-
thing of value as a gift, gratulty, loan,
entertalnment, or favor for himself or an-
other person, particularly one with whom he
has family, business, or financial ties.

(e) Miscellaneous statutory provisions.
Special Government employees are respon-
sible for a knowledge of statutory obligations
as outlined in § 1600.735-205(f).

Subpart D—Statement of employment and
financial interests
§ 1600.735—401 Employees required to submit
statements.
(a) The following categories of employees
are determined by the EEOC, subject to the
right of appeal under § 1600.7356-105, to be
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within the scope of 5 CFR T36-403, 735-404
and therefore they shall submit Statements
of Employment and Financial Interests:

(1) Employees paid at a level of the Execu-
tive Schedule in Subchapter II of Chapter 53
of Title 5, United States Code, except the
members of the Commission who report
under section 401 of Executive Order 11222,

(2) Employees in Grade GS-16 or above
of the General Schedule in 5 U.8.C. 5332.

(3) Employees in the Office of Lialson en-
gaged in grant or relmbursement activities
classified at GS-13 or above of the General
Schedule.

(4) Employees in the Office of Administra-
tion engaged in contracting or procurement
activities who are classified at GS-13 or above
of the General Schedule unless otherwise in-
dicated, i.e., Director of Administration, Chief
of Administrative Services, Contract Spe-
clalists, and Contract Speciallst GS-12.

(b) Each special Government employee
shall submit a Statement of Employment and
Financlal Interests showing all other employ-
ment and such financial Interests as the
agency determines are relevant in the light
of the duties he is to perform, except when
this requirement is walved under 5 CFR
735.412(c).

§1600.735-402. Time and place for submis-
sion of employee state-
ment.

Statement of Employment and Financial
Interests shall be submitted by employees
covered by § 1600.736-401 within 60 days
after issuance of this part for employees on
the rolls at that time and for new employees
within 30 days of their entrance on duty. Spe-
cial Government employees will complete du-
plicate coples of the forms in appendix A at
the time of entrance on duty. All other em-
ployees required to fille Statements of Em-
ployment and Financlal Interests will com-
plete duplicate coples of the form in appen-
dix B. The completed original of these forms
will be sent to the Director of Personnel in
a sealed envelope marked on the outside
“Confidential Statement Enclosed.” The du-
plicate copy will be retained by the employee.
The Personnel Division shall retaln files of
the Statements of Employment and Financial
Interests.

§ 1600.735—408 Review of statement of em-
ployment and financial
interests.

The Director of Personnel shall review
these statements for the purpose of disclos-
ing any conflict of interest or apparent con-
flict of interest. If such conflict between the
interests of an employee or speclal Govern-
ment employee and the performance of his
services for the Government are found, they
shall be brought to the attention of the em-
ployee or special Government employee and
he shall be granted the opportunity to ex-
plain the conflict and attempt to resolve it.
If the indicated condict cannot be resolved,
the Director of Personnel should submit a
written report with the recommendation for
appropriate remedial action to the Chair-
man through the General Counsel.

§ 1600.735—404 Supplementary statements.

Changes in, or additions to, the informa-
tion contained In an employee's Statement
of Employment and Financlal Interests shall
be reported in a supplementary statement as
of June 30 each year. If no changes or addi-
tions occur, a negative report is required.
Notwithstanding the fillng of the annual re-
port required by this section, each employ-
ee shall at all times avold acquiring a fi-
nancial interest that could result, or taking
an action that would result, in a violation
of the conflicts of interest provislons of 18
U.S.C. 208 or this part.
§ 1600.735—405 Interests of employees' rel-

atives.

The interest of a spouse, minor child, or
other member of an employee’s immediate
household is considered to be an interest of
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the employee. For the purpose of this sec-

tion, “member of an employee’s immediate

household’” means those blood relations who
are residents of the employee's household.

§ 1600.735—406 Information not known by
employees.

If any information required to be included
interests or supplementary statement, In-
cluding holdings placed in trust, is not
known to the employee but is known to an-
other person, the employee shall request that
other person to submit information in his
behalf,

§ 1600.735—407 Information not required.

This subpart does not require an em-
ployee to submit on a statement of employ-
ment and financial interests or supplemen-
tary statement any information relating to
the employee’s connection with, or interest
in a professional soclety or a charitable, re-
ligious, soclal, fraternal, recreational public
service, civil, or political organization or a
similar organization not conducted as a busi-
ness enterprise. For the purpose of this sec-
tion, educational and other institutions do-
ing research and development or related
work involving grants of money from or
contracts with the Government are deemed
“business enferprises” and are required to
be included in an employee’s statement of
employment and financial interests.

§ 1600.7356-408 Confidentlality of employ-

ees’ statements.

The agency shall hold each Statement of
Employment and Financlal Interests, and
each supplementary statement, in confidence.
The Director of Personnel or other employee
authorized to review or retain a statement
are responsible for maintaining them in con-
fidence and shall not allow access to, or al-
low information to be disclosed from, a state-
ment except to carry out the purpose of this
part. The agency may not disclose informa-
tlon from a statement except as the Civil
Service Commission or the Chairman, EEOC,
may determine for good cause shown.

§ 1600.735-409 Effect of employees’ state-
ments on other require-
ments.

The Statements of Employment and Pi-
nancial Interests and supplementary state-
ments are in addition to, and not in substi-
tution for, or in derogation of, any similar
requirement imposed by law, order, or regu-
lation. The submission of a statement or sup-
plementary statement by an employee does
not permit him or any other person to parti-
cipate in a matter In which his or the
other person’s participation is prohibited by
law, order, or regulation.
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AUTHORITY: The provisions of this Part
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Source: The provisions of this Part 1601
appear at 30 F.R. 8401, July 1, 1965, unless
otherwise noted.

§1601.1 Purpose.

The regulations set forth in this Part 1601
contain the procedures established by the
Equal Employment Opportunity Commission
for carrying out its responsibilities in the ad-
ministration and enforcement of Title VII of
the Civil Rights Act of 1964. Based upon its
experience in the administration of the Act
and upon its evaluation of suggestions and
petitions for amendments submitted by in-
terested persons in accordance with § 1601.32,
the Commission may from time to time
amend and revise these procedures.

Subpart A—Definitions
§1601.2 Terms defined in Title VII of the
Civil Rights Act of 1964.

The terms “persons,” “employer,” “employ-
ment agency,” “labor organization,” “em-
ployee,” ‘“‘commerce,” “industry affecting
commerce,” and “State” as used herein shall
have the meanings set forth in section 701
of Title VII of the Civil Rights Act of 1964.
§ 16013 Title VII: Commission.

The term *“Title VII" as used herein shall
mean Title VII of the Civil Rights Act of
1964, The term “Commission" shall mean the
Equal Employment Opportunity Commission
or any of its designated representatives.

§ 16014 Reglon; subregion.

The term “region” as used herein shall
mean that part of the United States or any
territory thereof fixed by the Commission as
a particular region. The term "“subregion”
shall mean that area within a region fixed by
the Commission as a particular subreglon.
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Subpart B—Procedure for the Prevention of
Unlawjful Employment Practices
§1601.6 Submission of information.

The Commission will receive information
concerning alleged violations of this title
from any person. Where the information dis-
closes that a person is entitled to file a charge
with the Commission, the appropriate office
will render him assistance in the filing of a
charge. In the alternative, a member of the
Commission may file a charge based upon
the information, in accordance with § 1601.10.
§ 1601.6 Charges by aggrieved persons.

A charge that any person has engaged in
or is engaging in an unlawful employment
practice within the meaning of Title VII may
be made by any person claiming to be ag-
grieved.

§1601.7 Where to file.

Such charge may be filed at the offices of
the Commission in Washington, D.C., or at
any of its field offices or with any designated
representative of the Commission,

[84 P.R. 5602, Mar. 25, 1969]

§ 1601.8 Forms; jurat.

Such charge shall be in writing and signed
and shall be sworn to before a notary public,
designated representative of the Commission,
or other person duly authorized by law to
administer oaths and take acknowledge-
ments. Charge forms are available to all
persons from all offices of the Commission.
Appropriate assistance in fillng out forms will
be rendered to aggrieved persons by personnel
of the Commission,

§ 16019 Withdrawal of charge by an ag-
grieved person,

A charge filed by an aggrieved person may
be withdrawn only with the consent of the
Commission.

§ 1601.10 Charges by members of the Com-
on.

Any member of the Commission who has
reasonable cause to believe that an unlawful
employment practice within the meaning of
title VII has occurred or is occurring may file
a charge in writing with the Commission. If
section 706(c) of title VII should be appli-
cable, the Commission, before taking any
action with respect to the charge, shall notify
the appropriate State or local authority and
offer to refer the charge to it. The Commis-
sion will allow the State or local authority
& 10-day perlod to request an opportunity to
act under its law except when EEOC notifies
the appropriate authority in writing of a
different time period.

[35 F.R. 18661, Dec. 9, 1870]

§1601.11 Contents; amendment.

(a) Each charge should contain the follow-

m .

E:

(1) The full name and address of the per-
son making the charge.

(2) The full name and address of the per-

son agalnst whom the charge is made (here-
inafter referred to as the respondent).

(8) A clear and conclse statement of the
facts, Including pertinent dates, constituting
the alleged unlawful employment practice.

(4) If known, the approximate number of
employees of the respondent employer or the
approximate number of members of the re-
spondent labor organization, as the case may
be,

(6) A statement disclosing whether pro-
ceedings involving the alleged unlawful em-
ployment practice have been commenced be-
fore a State or local authority charged with
the enforcement of falr employment practice
laws, and, if so, the date of such commence-
ment and the name of the authority.

(b) Notwithstanding the provisions of para-
graph (a) of this section, a charge is deemed
filed when the Commission recelves from the
person aggrieved a written statement suffi-
clently precise to identify the parties and to
describe generally the actlon or practices
complained of. A charge may be amended to
cure technical defects or omissions, includ-
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ing fallure to swear to the charge, or to clar-
ity and amplify allegations made therein, and
such amendments relate back to the original
filing date. However, an amendment alleging
additional acts, constituting unlawiul em-
ployment practices not directly related to or
growing out of the subject matter of the orig-
inal charge will be permitted only where
at the date of the amendment the allegation
could have been timely filed as a separate

charge.

[31 F.R. 10269, July 29, 1966
§ 1601.12 Referrals to State and local au-

thorities.

(a) In order to give full weight to the
policy of section 706(b) of the Act which
affords State and local fair employment
practice agencles that fall within the pro-
visions of that section an opportunity to
resolve disputes involving alleged discrimi-
nation concurrently regulated by Title VII
of the Civil Rights Act of 1964 and State or
local law, the Equal Employment Opportu-
nity Commission adopts the following proce-
dures with respect to allegations of discrimi-
nation filed with the Comuission where
there is no evidence that such allegations
were earlier presented to the State or local
agency. It is the intent of the Commission
to thereby encourage the maximum degree
of effectiveness in the State and local agen-
cles. The Commission shall endeavor to
maintain close communication with the
State and local agencies with respect to all
matters forwarded to such agencies and shall
proviae such assistance to the State or local
agency as Is permitted by law and is prac-
ticable. It is the experience of the Commis-
sion that because of the complexities of the
present procedures, persons who seek the ald
of the Commission are often confused and
even risk loss of the protection of the Act.
Accordingly, it is the intent of the Commis-
sion to simplify filing procedures for parties
in deferral States and localities, and thereby
avold the accidental forfeiture of important
Federal rights,

(b) The following procedures shall be fol-
lowed with respect to cases arising in the
localities to which the Commission defers:

(1) Any document, whether or not veri-
fled, filed at any fleld office of the Equal
Employment Opportunity Commission or at
Washington, D.C., which may constitute a
charge cognizable under title VII, shall be
deferred to the appropriate State or local
agency pursuant to the procedures set forth
below.

(1) All such documents shall be date and
time stamped on receipt.

(1i) A copy of the original document shall
be transmitted by the registered mail, return
receipt requested, to the appropriate State
or local agency.

(ii1) The aggrieved party shall be notified,
in writing, that the document which he sent
to the Commission has been forwarded to the
State or local agency pursuant to the pro-
visions of section 706(b), and that unless
the Commission is notified to the contrary,
on the termination of State or local proceed-
ings, or after 60 days have passed, which-
ever comes flrst, the Commission will con-
sider the charge to be filed with the Com-
mission and commence processing the case.
Where the State or local agency terminates
its proceedings within 60 days of the date of
receipt of the document without notifica-
tion to the Commission of such action, the
date on which the aggrieved party is notified
of the termination of the State or local ac-
tion shall be deemed to be the date that the
document was filed as a charge with the
Commission. r

(lv) The 60-day period shall be deemed to
have commenced on the receipt of the docu-
ment by the State or local agency as evi-
denced by the date indicated on the return
receipt. On notification of termination of
State proceedings or the expiration of 60
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days, whichever comes first, the Commission
will consider the charge to be filed with the
Commission and commence processing the
case.

(v) In cases where the document is filed
with the Commission more than 150 days
following the alleged act of discrimination
but less than 210 days therefrom, the case
shall be deferred pursuant to procedures set
forth above: Provided, however, That unless
the Commission is earller notified of the ter-
mination of the State or local proceeding,
the Commission will consider the charge to
be filed with the Commission on the 209th
day following the alleged discrimination and
will commence processing the case. Where
the State or local action shall be deemed to
be the date that the document was filed as
a charge with the Commission.
|38 F.R. 16408, Nov. 8, 1968]

§ 1601.13 Service of charge

Upon the filing of a charge or the amend-
ment of a charge, the Commission shall fur-
nish the respondent with a copy thereof by
certified malil or in person.
|31 F.R. 10269, July 29, 1966]

Investigation of a Charge
§ 1601.14 By whom made.

The investigation of a charge shall be
made by the Commission. During the course
of such investigation, the Commission may
utilize the services of State and local agen-
cles which are charged with the adminis-
tration of fair employment practice laws or
appropriate Federal agencies. As a part of
each investigation, the charging party and
the respondent shall each be offered an op-
portunity to submit a statement of its posi-
tion or evidence with respect to the allega-
tions.
|36 F.R. 3163, Feb. 18, 1870; 35 F.R. 10110,
June 19, 1970}

§ 1601.16 Documentary evidence to be pro-
duced by a respondent.

To effectuate the purposes of Title VII,
the Commission may demand in writing that
the respondent produce or permit access to,
for the purpose of examination and copying,
evidence described in the demand. Such de-
mand shall (a) disclose the relationship to
the Commission of the person before whom
such production shall be made or to whom
access shall be permitted, and (b) Ax the
time and place for such production or access
within the State whereln the evidence is
kept. If there be noncompliance with any
such demand, the Commission may utilize
the procedures of section 710 of Title VII to
compel compliance,

§ 1601.16 Witnesses.

To effectuate the purposes of Title VII,
the Commission may demand in writing that
a person appear at a stated time and place
within the State in which such person re-
sides, transacts business, or is served with
the demand, for the purpose of testifying
under oath before the Commission or its rep-
resentative, If there be noncompliance with
any such demand, the Commission may uti-
lize the procedures of section 710(b) of Title
VII to compel such person to testify. A tran-
seript of testimony may be made a part of
the record of each investigation.

§ 1607.17 Payment of witness fees and
mileage.

Witnesses who testlfy as provided above
shall be pald the same fees and mileage that
are paid witnesses in the courts of the United
States.

§ 160118 Right to Inspect or copy data.

A person who submits data or evidence to
the Commission may retain or, on payment
of lawfully prescribed costs, procure a copy
or transcript thereof, except that a witness
may for good cause be limited to inspection
of the official transcript of his testimony.
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Procedure Following Filing of Charge?®

Nore: Amendments made 35 F.R. 38163,
February 19, 1970 re charges shall be appli-
cable with respect to charges presently pend-
ing in which the investigation had not been
completed by February 18, 1970; 356 F.R.
10110, June 19, 1970,
§ 1601.19 Dismissal of charge.

Where the allegations of a charge on its
face, or as amplified by the statements of
the charging party to the Comunission, dis-
close that the charge is not timely filed or
otherwise falls to state a valid claim for
rellef under Title VII, the Commission,
through the Director of the Field Office where
the charge is lodged, may dismiss the charge
without further action. Charging party and
respondent where the charge has been served,
shall be notified in writing of the disposition
of the charge together with the reasons there-
for. Objections to such dismissal will be con-
sidered by the Commission, when flled in
writing at 1ts headquarters in Washington,
D.C., within twenty (20) days of receipt of
the Field Director's notice of dismissal.

185 F.R. 3163, Feb. 19, 1970]

§ 1601.19a Field Director’'s findings of fact.

Upon completion of an investigation, the
Field Director will cause to be prepared and
served upon the parties his findings of fact in
the case, which shall contain findings of fact
and a summary of the evidence upon which
such findings are based.

[35 F.R. 3163, Feb. 19, 1970, as amended at
35 F.R. 10110, June 19, 1970]

§ 1601.19b E=xceptions to Field Director’s
findings of fact.

(a) Within fifteen (15) days, or within
such further period as the Fleld Director may
allow, from the date of service of the Field
Director’s findings of fact, the parties may
flle such exceptions to the Field Director's
findings of fact, objections, briefs and evi-
dnce in support thereof as they desire. When
requested by a person not represented by
counsel, assistance in the preparation of ex-
ceptions to the Field Director’s findings of
fact will be provided by personnel of the
Fleld Office as deemed practicable by the
Field Director.

(b) Each exceptlon shall:

(1) Set forth the specific procedure, find-
ing, policy, or interpretation of law or fact
to which objection is taken;

(2) Identify any and all parts of the Field
Director’s findings of fact to which excep-
tion is taken by reference to the precise page
and paragraph of the determination;

(3) State the grounds for the exception,
including the citation to any authority re-
lied upon, and a description of any factual
circumstance or interpretation of facts upon
which reliance is placed.

(c) Any exception to findings which s not
specifically urged may be deemed walved.
Any exception which falls to comply with
the requirements set forth in paragraph (b)
of this section may be disregarded.

(d) Within five (5) days from the date of
this filing of exceptions, or within such fur-
ther period as the Field Director allows, cross
exceptions may be flled in the manner set
forth in paragraph (b) of this section.

(e) All such exceptions and cross excep-
tions shall be accompanied by proof of serv-
ice on all parties, The Field Director may
perfect service as deemed practicable.

[85 F.R. 3163, Feb. 19, 1870]

§1601.19¢c Predecision procedure,

Following the issuance of the Field Direc-
tor’s findings of fact and the receipt of ex-
ceptions if any, the Field Director may invite
the parties to engage In settlement discus-
sions. Bhould settlement be reached, the
terms thereof will be reduced to writing and

1356 F.R. 3163, Feb. 19, 1970.
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shall be signed by the parties and, if ap-
proved by the Fleld Director, forwarded to
the Commission for approval and such fur-
ther action as may be appropriate, In the
event no settlement is attempted or reached,
the Field Director shall, upon consideration
of exceptions, objections, briefs and evidence
submitted under § 1601.19b, either cause the
charges to be reinvestigated, issue his rede-
termination of fact based thereon, or forward
the full investigation file to the Commission
for determination as to reasonable cause.
[86 F.R. 3163, Feb. 19, 1970]

§ 1601.18d Determination as to reasonable
cause.

(a) Following receipts of the full investi-
gative file, the Commission shall consider
and decide the issues presented and serve a
copy of its decision upon the parties. If the
Commission determines that the charge fails
to state a valid claim for relief under title
VII, or that there is not reasonable cause to
believe that a charge is true, the Commission
shall dismiss the charge. Where, however, the
Commission determines that there is rea-
sonable cause to belleve that an unlawful
employment practice has occurred or is oc-
curring, it shall endeavor to eliminate such
practice by informal methods of conference,
conclliation, and persuasion.

(b) The Commission shall promptly no-
tity the charging party, the respondent and,
in the case of a charge filed under § 1601.10,
the person aggrieved, If known, of its deter-
mination under paragraph (a) of this sec-
tion., The Commission’s determination is
final when 1issued; therefore, requests for
reconsideration will not be granted. The
Commission may, however, on its own mo-
tion, reconsider its determination at any
time and, when it does so, the Commission
shall promptly notify the charging party, the
respondent and, in the case of a charge filed
under § 1601.10, the person aggrieved, if
known, of its intention to reconsider its de-
termination, and of its subsequent decision
on reconsideration,

(c) Where a member of the Commisison
has filed a charge under § 1601,10, he shall
not participate in the determination in that
case.

(d) Notwithstanding any other provision
in this part, where the allegations of a charge
on its face, or as amplified by the statements
of the charging party to the Commission,
disclose that the charge is not timely flled
or otherwise fails to state a valid claim for
relief under title VII, the Commission may
dismiss the case without further action, but
it shall notify the charging party, and the
respondent if the charge has been served, in
writing of its disposition of the case and the
reasons therefor, The Commission's dismissal
of a charge becomes final when issued; there-
fore, requests for reconsideration will not
be granted. The Commission may, however,
on its own motlion, reconsider such dismis-
sal at any time and, if it does so, the Com-
mission shall promptly notify the charging
party, and the respondent if the charge has
been served, of its decision.

[356 F.R. 3168, Feb. 19, 1970]

§ 1601.20 Confidentiality.

Neither a charge, nor information obtained
pursuant to section 709(a) of Title VII, nor
information obtained from records required
to be kept or reports required to be flled pur-
suant to sections 7090 (¢) and (d) of said
Title, shall be made matters of public infor-
mation by the Commission prior to the in-
stitution under the title of a court pro-
ceeding Involving such charge or informa-
tion. This provision does not apply to such
earller disclosures to the charging party, the
respondent, witnesses, and representatives of
interested Federal, State, and local agencies
as may be appropriate or necessary to the
carrying out of the Commission’s functions
under the title, nor to the publication of
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data derived from such information in a
form which does not reveal the identity of
the charging party, respondent, or person
supplying the information.

Procedure to Rectify Unlawful Employ-
ment Practices

§ 1601.22 Concillation; settiements.

In conciliating a case in which a determi-
nation of reasonable cause has been made,
the Commission shall attempt to achieve a
just resolution and to obtain assurances that
the respondent will eliminate the unlawful
employment practice and take appropriate
affirmative action. Disposition of a case pur-
suant to this section shall be in writing, and
notice thereof shall be sent to the parties.
Proof of compliance with Title VII will be
obtained by the Commission before the case
is closed.

[31 F.R. 10270, July 28, 1966]

§ 160123 Refusal of respondent to cooper-
ate.

Should a respondent fail or refuse to con-
fer with the Commission or its representa-
tive, or fail or refuse to make a good faith
effort to resolve any dispute, the Commis-
sion may terminate its efforts to conciliate
the dispute. In such event, the respondent
shall be notified prompftly, in writing, that
such efforts have been unsuccessful and will
not be resumed except upon the respond-
ent's written request within the time speci-
fied in such notice.

§ 1601.24 Confidentiality of endeavors.

Nothing that 1s said or done during and
as a part of the endeavors of the Commis-
sion to eliminate unlawful employment prac-
tices by informal methods of conference,
conciliation, and persuasion may be made
& matter of public information by the Com-
mission without the written consent of the
parties, or used as evidence in a subsequent
proceeding.

Procedure After Fallure of Conciliation

§ 160126 Notice to respondent and ag-
grieved person.

In any instance in which the Commis~-
sion is unable to obtaln voluntary compli-
ance as provided by Title VII it shall so
notify the respondent and the aggrieved
person or ns. Notification to an ag-
grieved person shall include:

(a) A copy of the charge.

(b) A copy of the Commission’s determina-
tion of reasonable cause,

(c) Advice concerning his right to proceed
in court under section 706(e) or Title VII.

§ 1601.25a Processing of cases; when no-
tice issues under § 1601.25.

(a) The time for processing all cases is
extended to sixty (60) days except insofar as
proceedings may be earlier terminated pur-
suant to § 1601.194d.

(b) Notwithstanding the provisions of
paragraph (a) of this section, the Commis-
sion shall not issue a notice pursuant to
§ 1601.256 prior to a determination wunder
§ 1601.19d, or where reasonable cause has
been found, prior to efforts at conciliation
with respondent, except as provided in para-
graph (c) of this section.

(c) At any time after the expiration of
sixty (60) days from the date of the filing
of a charge, or upon dismissal of the charge
at any stage of the proceedings, or upon the
expiration of the time for filing objections
to dismissal by the Field Director pursuant
to §1601.19, the charging party or the re-
spondent may demand in writing that a no-
tice issue pursuant to § 1601.25, and the
Commission shall promptly issue such notice,
with coples to all parties.

(d) Issuance of notice pursuant to para-
graph (c) of this section shall suspend fur-
ther Commission proceedings unless the
Fileld Director determines that it is in the
public interest to continue such proceedings,
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or unless, within twenty (20) days after re-
ceipt of such notice, a party requests the
Field Director, in writing, to continue to
process the case,

|36 F.R. 3164, Feb. 19, 1870; 36 F.R. 1011,
June 19, 1970]

§ 1601.25b Issuance of notice in cases in-

volving Commissioner Charges

(a) Section T706(e) of the Clvil Rights Act
of 1964, provides that in cases involving Com-~
missioner Charges when the Commission has
been unable to secure voluntary compliance
with the Act, the Commission shall notify
any person whom the charges alleged was ag-
grieved by the alleged unlawful employment
practices of his right to sue in a Federal Dis-
trict Court. To come within the purview of
this section an individual may either be
speclfically designated by name or be among
the class of persons aggrieved by the prac-
tices complained of in the charge. Accord-
ingly, in cases involving Commissioner
Charges, the Commission will follow the
procedures outlined in paragraphs (b), (¢),
(d), and (e) of this section.

(b) The Commission shall not issue any
Notice-of-Right-to-Sue prior to a determina-
tion on the merits, except as provided in
paragraph (d) of this section. Furthermore,
where the Commission has found reasonable
cause, the Cominission shall not issue such
notice prior to failure of the Commission's
conciliation efforts, except as provided in
paragraph (d) of this section.

(c) Where the Commission has found rea-
sonable cause but has been unable to obtain
voluntary compliance with title VII, the
Commission shall so notify the respondent
and all identifiable members of the class ag-
grieved by the practices complained of in
the charge. Notification to aggrieved mem-
bers of the class shall include the following:

(1) A copy of the charge;

(2) A copy of the Commission decision;

(3) Advice concerning his right to pro-
ceed in court under section 706(e) of title
VIL

(d) At any time after 60 days have ex-
pired since the charge was filed, any member
of the class aggrieved by the practices al-
leged in the charge, or any respondent named
in the charge, may demand in writing that

a Notice-of-Right-to-Sue issue, and the
Commission shall promptly Issue such
Notice-of-Right-to-Sue, pursuant to para-
graph (c) of this section.

(e) Issuance of a notice pursuant to para-
graph (d) of this section does not terminate
the Commission’s jurisdiction of the pro-
ceeding and the case shall continue to be
processed.

[85 F.R. 10006, June 18, 1970]

§ 1601.26 Referral to the Attorney General.

If the Commission is unable to obtain
voluntary compliance, it may inform the At-
torney General of appropriate facts in the
case with recommendations for intervention
by him in a civil action previously instituted
by an aggrieved party under section 706 of
Title VII, and the Commission may make
public the fact that It has so recommended
to the Attorney General, The Commission
may further recommend to the Attorney Gen-
eral that he institute a civil action under
section T0T7 of sald title involving a pattern
or practice of resistance to the full enjoy-
ment of any of the rights secured by sald
title.

Subpart C—Notices to Employees, Applicants
for Employment and Union Members
§ 1801.27 Notices to be posted.

(a) Every employer, employment agency,
labor organization, and joint labor-man-
agement committee controlling an appren-
ticeship or other training program, as the
case may be, shall post and keep posted in
conspicuous places upon its premises where
notices to employees, applicants for employ-
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ment, members, and trainees are customarily
posted the following notice:

Equal Employment Opportunity 1is the
Law.

Discrimination is prohibited by the Civil
Rights Act of 1964 and by Executive Order
Number 11246,

Title VII of the Civil Rights Act of 1964—
Administered by the Equal Employment Op-
portunity Commission prohibits discrimina-
tion because of race, color, religion, sex or
national origin by employers with 75 or
more employees, by labor organizations with
a hiring hall or 76 or more members, by em-
ployment agencies, and by Joint Labor-
Management Committees for Apprenticeship
or Training, After July 1, 1867, employers and
labor organizations with 50 or more em-
ployees or members will be covered; after
July 1, 1968, those with 25 or more will be
covered.

Any person who believes he or she has
been discriminated against should contact
the Equal Employment Opportunity Commis-
sion, 1800 G Street NW., Washington, D.C.
20506.

Executive Order Number 11246—Admin-
istered by the Office of Federal Contract
Compliance prohibits discrimination because
of race, color, creed or national origin, and
requires affirmative action to ensure equality
of opportunity in all aspects of employment.

By all Federal Government contractors and
subcontractors, and by contractors perform-
ing work under a federally assisted comn-
struction contract, regardless of the number
of employees in either case.

Any person who believes he or she has been
discriminated against should contact the
Office of Federal Contract Compliance, U.S.
Department of Labor, Washington, D.C. 20210.

(b) Copies of such notice may be obtained
on request from the Commission,

(c) Section 711(b) of Title VII makes fall-
ure to comply with this section punishable
by & fine of not more than $100 for each
separate offense.

[81 F.R. 9004, June 30, 1966]

Subpart D—Interpretations and opinions by
the Commission

§ 1601.28 Request for Interpretation or
opinion; who may file.

Any interested person desiring a written
interpretation or opinion from the Commis-
sion may make a request therefor.

§1601.29 Contents of request; where to file.

A request for an “opinion letter” shall be
in writing, signed by the person the
request, addressed to the Chalrman, Equal
Employment Opportunity Commission,
Washington, D.C., and shall contain:

(a) The names and addresses of the person
making the request and of other interested
persons.

(b) A statement of all known relevant

{c). A statement of reasons why the inter-
pretation or opinion should be issued.

§ 1601.80—Issuance of interpretation or opin-
fon.

Only (a) a letter entitled *“‘opinion letter”
and signed by the General Counsel on behalf
of the Commission or (b) matter published
and so designated in the FEDERAL REGISTER
may be considered a “written Interpretation
or opinion of the Commission” within the
meaning of section 713 of Title VIIL.

Subpart E—Construction of rules
§1601.31 Rules to be liberally construed.

The rules and regulations In this part
shall be liberally construed to effectuate the
purpose and provisions of Title VIL
Subpart F—Issuance, amendment, or repeal

of rules
§ 1601.32 Petitions.

Any Interested person may petition the
Commission, in writing, for the issuance,
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amendment, or repeal of a rule or regula-
tion. An original and 12 legibly duplicated
(not carbon) copies of such petition shall be
filed with the Commission in Washington,
D.C., and shall state the rule or regulation
proposed to be issued, amended, or repealed,
together with a statement of grounds in sup-
port of such petition.

§ 1601.33 Action on petition.

Upon the filing of such petition, the Com-
mission shall consider the same and may
thereupon either grant or deny the petition
in whole or in part, conduct an appropriate
proceeding thereon, or make other disposi-
tion of the petition. Should the petition be
denied in whole or In part, prompt notice
shall be given of the denial, accompanied by
a slmple statement of the grounds unless
the denial be self-explanatory.

PART 1602—RECORDS AND REPORTS
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tions, joint labor-management committees,
and employment agencies subject to sald
Title shall make and preserve certain records
and shall furnish specified information to ald
in the administration and enforcement of
the Title.

(b) This Part 1602 sets forth the proce=-
dure to be used by the Commission in estab-
lishing, amending and revoking such regula-
tions, and by future amendments will set
forth regulations so established.

[80 F.R. 8409, July 1, 1966]

Subpart A—Procedure

Source: The provisions of this Subpart A
appear at 30 F.R. 8409, July 1, 1965; 31 F.R.
2832, Feb. 17, 19668, unless otherwise noted.

§ 1602.2 Initiating a proceeding.

The Commission, on its own motion, or
upon the petition of an interested person
submitted as provided in § 1601.32 of this
chapter, may initiate a proceeding to make,
amend, or revoke regulations requiring per-
sons subject to Title VII to make or keep rec-
ords or to provide information in accordance
with section T09.

§ 1602.3 Notice of a proceeding,

(a) Notice of the institution of a proceed-
ing shall be published in the FEDERAL REG-
1sTER. Such notice shall (1) refer to section
709 as authority for the proposed regula-
tions and direct attention to this Part 1602
governing the procedure; (2) contain the
terms or substance of the proposed regula-
tions; and (3) invite interested persons (1)
to participate in a public hearing to be held
with respect to the proposed regulations,
specifying the time and place that such
hearing shall commence and Information
that must be submitted earller by persons
desiring to participate, and (i) to submit
pertinent written data, views, and argument
by means other than participation in a hear-
ing, specifying the time and place for such
submission.

(b) The Commission may also give addi-
tional notice of the initiation of a proceed-
ing as It may deem necessary or appropriate.
§ 1602.4 Procedure governing public hearings.

A hearing under § 1602.3 shall be conducted
by & member of the Commission or its desig-
nated representative who shall have author-
ity to administer oaths and affirmations. Such
hearing shall be stenographically reported,
and transcripts shall be made available to
interested persons upon such terms as the
Commission may provide, Matter which the
Commission may wish to be made a part of
the record shall be presented at the hearing
by an attorney designated by the Commission
who may call and examine witnesses, and
cross-examine witnesses called by other per-
sons. Subject to such limitations as the pre-
siding officer may impose to limit the record
to pertinent matter, every interested per-
son shall be afforded the opportunity to offer
evidence through witnesses, to cross-examine
witnesses called by others, and to present
argument. The presiding officer shall regulate
the course of the hearing and shall dispose
of procedural requests, objections and com-
parable matter. The presiding officer shall also
have power to call and examine witnesses, to
govern the control of the record, to exclude
persons from the hearing room for good
cause, and, upon the conclusion of the testi-
mony, to keep the hearing open for a stated
reasonable time in order to receive written
proposals and supporting reasons.

§ 1602.5 Declslon.

After the close of the hearing and the re-
ceipt of materials under § 1602.3(a) (3) (1),
the Commission shall carefully consider all
matters presented to it and any other mat-
ter avallable, and shall thereafter make a
final decision adopting, rejecting, or modify-
ing the proposed regulation. The decislon
shall be expressed In a document signed by
the Chairman of the Commission on behalf
of the Commission and shall be published In
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the Federal Register as an amendment to this
Part 1602.

§ 1602.6 Effective date of record keeping and

reporting rules.

the Commission relieves a restriction, it shall
provide an effective date for the change of
not less than 30 days after the date of its
publication in the Federal Register unless
& shorter time is provided for good cause
found and expressed in the document.

Subpari—Employer information report

Source: The provisions of this Subpart B
appear at 31 F.R. 2833, Feb. 17, 1966, unless
otherwise noted.

§ 1602.7 Recuirement for filing of report.

On or before March 31, 1967, and annually
thereafter, every employer subject to Title
VII of the Civil Rights Act of 1864 which
meets the 100-employee test set forth in sec-
tion 701(b) thereof shall file with the Com-
mission or its delegate executed copies of
Standard Form 100, as revised (otherwise
known as “Employer Information Report
EEO-1") in conformity with the directions
set forth in the form and accompanying in-
structions. Notwithstanding the provisions
of § 1602.14, every such employer shall re-
tain at all times at each reporting unit, or
at company or divisional headquarters, a
copy of the most recent report filed for each
such unit and shall make the same available
if requested by an officer, agent, or employee
of the Commission under the authority of
section T10(a) of Title VII. Appropriate
coples of Standard Form 100 in blank will be
supplied to every employer known to the
Commission to be subject to the reporting
requirements, but it is the responsibility of
all such employers to obtain necessary sup-
plies of same prior to the filing date from
the Joint Reporting Committee, Federal
Depot, 1201 East 10th Street, Jeffersonville,
Ind. 47130,

[31 F.R. 16780, Dec. 81, 1966]

§ 1602.8 Penalty for making of willfully false
statements on report.

The making of willfully false statements
on Report EEO-1 is a violation of the United
States Code, Title 18, section 1001, and is
punishable by fine or imprisonment as set
ferth therein.

§1602.9 Commission’s remedy for
ployer's failure to file report.

Any employer falling or refusing to file
Report EEO-1 when required to do so may be
compelled to file by order of a U.S, District
Court, upon application of the Commission.

§ 1602.10 Employer's exemption from re-
porting requirements,

If an employer is engaged in activities for
which the reporting unit criteria described
in section 4(c) of the Instructions are not
readily adaptable, speclial reporting proce-
dures may be required. In such case, the em-
ployer should so advise by submitting to the
Commission or its delegate a specific pro-
posal for an alternative reporting system
prior to the date on which the report is due.
If it is claimed the preparation or filing of
the report would create undue hardship, the
employer may apply to the Commission for
an exemption from the requirements set
forth in this part.

§ 1602.11 Additional reporting requirements.

The Commission reserves the right to re-
quire reports, other than that designated as
the Employer Information Report EEO-1,
about the employment practices of indlvidual
employers or groups of employers whenever,
in its judgment, speclal or supplemental re-
ports are necessary to accomplish the pur-
poses of Title VII. Any system for the re-
quirement of such reports will be established
in accordance with the procedures referred
to in section T09(¢c) of Title VII and as
otherwise prescribed by law. ¥ ;
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Subpart C—Recordkeeping by employers

Source: The provisions of this Subpart C
appear at 31 F.R, 2833, Feb. 17, 1966, unless
otherwise noted.

§1602.12 Records to be made or kept.

The Commission has not adopted any re-
quirement, generally applicable to employers,
that records be made or kept. It reserves the
right to impose record-keeping requirements
upon individual employers or groups of em-
ployers subject to its jurisdiction whenever,
in its judgment, such records (a) are neces-
sary for the effective operation of the EEO-1
reporting system or of any special or supple-
mental reporting system as described above;
or (b) are further required to accomplish the
purposes of Title VII. Such record-keeping
requirements will be adopted in accordance
with the procedures referred to in section 709
(c), and as otherwise prescribed by law.

§ 1602.13 Records as to racial or ethnic
identity of employees.

Employers may acquire the information
necessary for completion of Items 5 and 6 of
Report EEO-1 either by visual surveys of the
work force, or at their option, by the mainte-
nance of post-employment records as to the
identity of employees where the same is per-
mitted by State law. In the latter case, how-
ever, the Commission recommends the main-
tenance of a permanent record as to the raclal
or ethnic identity of an individual for pur-
pose of completing the report form only
where the employer keeps such records sepa-
rately from the employee’s basic personnel
form or other records avallable to those
responsible for personnel decisions, e.g., as
part of an automatic data processing system
in the payroll department.

§1602.14 Preservation of records made or
kept.

(a) Unless the employer is subject to a
State or local failr employment practice law
or regulation governing the preservation of
records and containing requirements incon.
sistent with those stated in this part, any
personnel or employment record made or kept
by an employer (including but not necessarily
limited to application forms submitted by
applicants and other records having to do
with hiring, promotion, demotlon, transfer,
layoff or termination, rates of pay or other
terms of compensation, and selection for
training or apprenticeship) shall be preserved
by the employer for a period of 6 months from
the date of the making of the record or the
personnel action involved, whichever occurs
later. In the case of involuntary termination
of an employee, the personnel records of the
individual terminated shall be kept for a
period of 6 months from the date of termina-
tlon. Where a charge of discrimination has
been filed, or an action brought by the At-
torney General, against an employer under
Title VII, the respondent employer shall pre-
serve all personnel records relevant to the
charge or action until final disposition of the
charge or the action. The term “personnel
records relevant to the charge,” for example,
would include personnel or employment
records relating to the charging party and
to all other employees holding positions simi-
lar to that held or sought by the charging
party; and application forms or test papers
completed by an unsuccessful applicant and
by all other candidates for the same position
as that for which the charging party applied
and was rejected. The date of “final disposi-
tion of the charge or the action” means the
date of expiration of the statutory period
within which a charging party may bring
an action in a U.8. District Court or, where
an action is brought against an employer
either by a charging party or by the Attorney
General, the date on which such litigation is
terminated.

(b)- The reguirements of this section shall
not apply to application forms and other pre-
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employment records of applicants for posi-
tions known to applicants to be of a tempo-
rary or seasonal nature.

Note: The reporting and/or recordkeeping
requirements contained herein have been ap-
proved by the Bureau of the Budget in ac-
cordance with the Federal Reports Act of
1942,

Subpart D—Apprenticeship information

report

Source: The provisions of this Subpart D
appear at 32 F.R. 10650, July 20, 1967, unless
otherwise noted.

§ 160215 Requirement for filing and pre-
serving copy of report.

On or before September 30, 1967, and an-
nually thereafter, certain joint labor-man-
agement committees subject to Title VII of
the Civil Rights Act of 1964 which control
apprenticeship programs shall file with the
Commission, or its delegate, executed coples
of Apprenticeship Information Report EEO-2
in conformity with the directions set forth in
the form and accompanying instructions.
The committees covered by this regulation
are those which (a) have five or more ap-
prentices enrolled in the program at any time
during August and September of the report-
ing year and (b) represent at least one em-
ployer sponsor and at least one labor orga-
nization sponsor which are themselves sub-
ject to Title VII. Every such committee shall
retain at all times among the records main-
tained in the ordinary course of its affairs a
copy of the most recent report filed, and
shall make the same available if requested
by an officer, agent or employee of the Com-
mission under the authority of section Ti0(a)
of Title VII. It is the responsibility of all
such committees to obtain from the Com-
mission or its delegate necessary supplies of
the form.

§ 1602.16 Penalty for making of willfully
false statements on report,

The making of willfully false statements
on Report EEO-2 15 a violation of the U.S.
Code, Title 18, section 1001, and is punish..
able by fine or imprisonment as set forth
therein.

§ 1602.17 Commission’s remedy for failure
to file report.

Any person falling or refusing to file Re-
port EEO-2 when required to do so may be
compelled to flle by order of a U.S. District
Court, upon application of the Commission,
E?Ider authority of section 710(b) of Title

§ 1602.18 Exemption from reporting require-
ments.

If it is claimed the preparation or filing of
Report EEO-2 would create undue hardship,
the committee may apply to the Commission
for an exemption from the requirements set
forth in this part.
§1602.19 Additional

ments.

The Commission reserves the right to re-
quire reports, other than that designated as
Report EEO-2, about apprenticeship proce-
dures of joint labor-management commit-
tees, employers, and labor organizations
whenever, in its judgment, special or sup-
plemental reports are necessary to accom-
plish the purpose of Title VII. Any system
for the regquirement of such reports will be
established in accordance with the procedures
referred to In section 709(c) of Title VII and
as otherwise prescribed by law.

Subpart E—Apprenticeship Recordkeeping

Source: The provisions of this Subpart E
appear at 32 F.R. 10650, July 20, 1967, unless
otherwise noted.

§ 160220 Records to be made or kept.

(a) Every person required to file Report
EEO-2 shall make or keep such records as
are necessary for its completion under the
conditions and circumstances set forth in the

reporting require-
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instructions accompanying the report, which
are specifically incorporated herein by refer-
ence and have the same force and effect as
other sections of this part.

(b) Every employer, labor organization,
and joint labor-management committee sub-
ject to Title VII which controls an appren-
ticeship program (regardless of any joint or
individual obligation to file a report) shall,
beginning August 1, 1967, maintain a list in
chronological order containing the names
and addresses of all persons who have applied
to participate in the apprenticeship program,
including the dates on which such applica-
tions were received. (See section 709 (c), Title
VII, Civil Rights Act of 1864). Such list shall
contain a notation of the sex of the ap-
plicant and of the applicant’s identification
as ‘“Negro,” “Spanish Surnamed American,”
“QOriental,” “American Indian,” or “Other.”
The methods of making such identification
are set forth in the instructions accompany-
ing Report EEO-2, section 7. The words "ap-
plied,” “applicant” and “application” as used
in this section refer to situations involving
actual applications only, An applicant is
considered to be a person who files a formal
application, or in some informal way in-
dicates a specific intention to be considered
for admission to the apprenticeship pro-
gram. A person who casually appears to make
an informal inquiry about the program, or
about apprenticeship in general, is not con-
sidered to be an applicant. The term “ap-
prenticeship program” as used herein refers
to programs described in section 8 of the in-
structions accompanying Report EEO-2.

(¢c) In lieu of maintaining the chronologi-
eal list referred to in § 1602.20(b), persons
required to compile the list may maintain on
file written applications for participation in
the apprenticeship program, provided that
the application form contains a notation of
the date the form was received, the address

of the applicant, and a notation of the sex,
and the race, color, or national origin of the
applicant as described above.

[32 F.R. 10850, July 20, 1967 as amended
by 33 F.R. 282, Jan. 9, 1968]

§ 1602.21 Preservation of records made or
kept.

(a) Notwithstanding the provisions of
section 1602.14, every person subject to
§ 1602.20 (b) or (¢) shall preserve the list of
applicants or application forms, as the case
may be, for a perlod of 2 years from the date
the application was received, except that in
those instances where an annual report is
required by the Commission calling for
statistics as to the sex, and the race, color,
or national origin of apprentices, the person
required to file the report shall preserve the
list and forms for a period of 2 years or the
period of a successful applicant’s apprentice-
ship, whichever is longer. Persons required
to file Report EEO-2, or other reports call-
ing for Information about the operation of
an apprenticeship program similar to that
required on Report EEO-2, shall preserve any
other record made solely for the purpose
of completing such reports for a period of
1 year from the due date thereof.

(b) Other records: Except to the extent
inconsistent with the law or regulation of
any State or local fair employment prac-
tices agency, or of any other Federal or State
agency involved in the enforcement of an
antidiscrimination program Iin apprentice-
ship, other records relating to apprenticeship
made or kept by a person required to file
Report EEO-2, including but not necessarily
limited to test papers completed by appli-
cants for apprenticeship and records of inter-
views with applicants, shall be kept for a
period of 2 -years from the date of the mak-
ing of the record. Where a charge of dis-
crimination has been filed, or an action
brought by the Attorney General under
Title “VII, the respondent shall preserve all
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records relevant to the charge or action
until final disposition of the charge or the
action. The term “records relevant to the
charge,” for example, would include appli-
cations, forms or test papers completed by
an unsuccessful applicant and by all other
candidates for the same position as that for
which the charging party applied and was
rejected. The date of “final disposition of the
charge or the action” means the date of
expiration of the statutory perlod within
which a charging party may bring an action
in a U.S. District Court or, where an action
is brought either by a charging party or by
the Attorney General, the date on which
such litigation is terminated.

Subpart F—Local union equal employment
opportunity report

Source: The provisions of this Subpart
F appear at 32 F.R. 10661, July 20, 1987,
unless otherwise noted.

§ 1602.22 Requirements for filing and pre-
serving copy of report.

On or before November 30, 1967, and an-
nually thereafter, every labor organization
subject to Title VII of the Civil Rights Act
of 1964 shall file with the Commission or its
delegate an executed copy of Local Union
Equal Employment Opportunity Report
EEO-3 in conformity with the directions set
forth in the form and accompanying instruc-
tions, provided that the labor organization
has 100 or more members at any time dur-
ing the 12 months preceding the due date
of the report, and is a “local union” (as that
term is commonly understood) or an inde-
pendent or unaffillated union. Labor or-
ganizations required to report are those
which perform, in a specific jurisdiction, the
functions ordinarily performed by a local
union, whether or not they are so desig-
nated. Every local union, or a labor or-
ganization acting in its behalf, shall retain
at all times among the records maintained
in the ordinary course of its affairs a copy
of the most recent report filed, and shall
make the same avallable if requested by an
officer, agent, or employee of the Commis-
sion under the authority of section 710(a)
of Title VIIL. It is the responsibility of all
persons required to file to obtain from the
Commission or its delegate necessary sup-
plies of the form.

§1602.23 Penalty for making of willfully
false statements on reports.
The making of willfully false statements
on Report EEO-8 Is a violation of the United
States Code, Title 18, section 1001, and is
punishable by fine or imprisonment as set
forth herein.

§ 1602.24 Commission’s remedy for failure
to file report.

Any person failing or refusing to flle Re-
port EEO-3 when required to do so may be
compelled to file by order of a U.S. District
Court, upon application of the Commission,
under authority of section 710(b) of Title
VII.

§1602.256 Exemption from reporting re-
quirements.

If it is clalmed that the preparation or
filing of Report EEO-3 would create undue
hardship, the labor organization may apply
to the Commission for an exemption from
the requirements set forth in this part.

§ 1602.26 Additlonal reporting require-
_ ments.

The Commission reserves the right to re-
quire reports, other than that designated as
Report EEO-3, about the membership or
referral practices or other procedures of la-
bor organizations, whenever, in its judg-
ment, speclal or supplemental reports are
necessary to accomplish the purposes of Title
VII. Any system for requirement of such
reports will be established in accordance with
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the procedures referred to in section 708(¢),
and as otherwise prescribed by law.
Subpart G—Recordkeeping by labor
organizations

Source: The provisions of this Subpart G
appear at 32 F.R. 10651, July 20, 1967, unless
otherwise noted.
§ 1602.27 Records to be made or kept.

Those portions of Report EEO-3 calling for
information about union policies and prac-
tices and for the compilation of statistics on
the race, color, national origin, and sex of
members, persons referred, and apprentices,
are deemed to be “records” within the mean=-
ing of section 709(c), Title VII, Civil Rights
Act of 1964. Every local, independent, or un-
affillated union with 100 or more members
(or any agent acting in its behalf, if the
agent has responsibllity for referral of per-
sons for employment) shall make these rec-
ords or such other records as are necessary
for the completion of Report EEO-3 under
the circumstances and conditlons set forth
in the instructions accompanying it, which
are specifically incorporated herein by ref-
erence and have the same force and effect
as other sections of this part.

§ 1602.28 Preservation of records made or
kept.

(a) All records made by a labor organiza-
tion or its agent solely for the purpose of
completing Report EEO-3 shall be preserved
for a period of 1 year from the due date of
the report for which they were compiled.
Unless subject to a State or local fair em-
ployment practices law or regulation govern-
ing the preservation of records inconsistent
with those requirements stated in this part,
any labor organization identified as a “re-
ferral union” in the instructions accompany-
ing Report EEQO-3, or agent thereof, shall
preserve other membership or referral rec-
ords (including applications for same) made
or kept by it for a period of 6 months from
the date of the making of the record. Where
& charge of discrimination has been flled, or
an action brought by the Attorney General,
against a labor organization under Title VII,
the respondent labor organization shall pre-
serve all records relevant to the charge or
acting until final disposition of the charge
or the action. The date of “final disposition
of the charge or the action" means the date
nf expiration of the statutory period within
which a charging party may bring an action
in a U.8. District Court, or, where an action
is brought against a labor crganization either
by a charging party or by the Attorney Gen-
eral, the date on which such litigation is
terminated.

(b) Nothing herein shall relieve any labor
organization covered by Title VII of the ob-
ligations set forth In Subpart E, §§ 1602.20
and 1602.21, relating to the establishment
and maintenance of a list of applicants wish-
ing to participate In an apprenticeship pro-
gram controlled by it.

Subpart H—Records and inquiries as to race,
color, national origin, or ser
§ 1602.29 Applicability of State or local law.

The requirements imposed by the Equal
Employment Opportunity Commission n
these regulations, Subparts D through G,
supersede any provisions of State or local
law which may conflict with them. Any State
or local laws prohibiting Inguiries and rec-
ordkeeping with respect to race, color, na-
tional origin, or sex do not apply to inguiries
required to be made under these regulations
and under the Instructions accompanying
Reports EEO-2 and EEO-3.

[82 F.R. 10652, July 20, 1967]
PART 1604—GUIDELINES ON DISCRIMINATION
BECAUSE OF SEX
Sec.
1604.1 Sex as a bona fide occupational qual-
{fication.
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Sec.
1604.2 BSeparate lines of progression and
senlority systems.
1604.3 Discrimination against married wom-
en.
Job opportunities advertising.
Employment agencies.
Pre-employment inquirles as to sex.
Relationship of Title VII to the Equal
Pay Act.
1604.31 Pension and retirement plans.
AvuTHORITY: The provisions of this Part
1604 are issued pursuant to Sec. 7T13(b), T8
Stat. 265; 42 U.B.C. 2000e-12.
Source: The provisons of this Part 1604
appear at 30 P.R. 14927, Dec. 2, 1965, unless
otherwise noted.

§1604.1 Sex as a bona fide occupational
qualification.

(a) The Commission belleves that the bona
fide occupational qualification exception as
to sex should be Iinterpreted narrowly.
Labels—"Men’s jobs” and “Women's jobs"—
tend to deny employment opportunities un-
neeessarily to one sex or the other.

(1) The Commission will find that the
following situations do not warrant the ap-
plication of the bona fide occupational qual-
ification exception:

(i) The refusal to hire a woman because
of her sex, based on assumptions of the com-
parative employment characteristics of
women in general. For example, the assump-
tion that the turnover rate among women is
higher than among men.

(ii) The refusal to hire an individual based
on stereotyped characterizations of the sexes.
Such stereotypes include, for example, that
men are less capable of assembling intricate
equipment; that women are less capable of
aggressive salesmanship. The principle of
non-discrimination requires that individuals
be considered on the basis of individual ca-
pacities and not on the basis of any charac-
teristles generally attrlbuted to the group.

(ill) The refusal to hire an Individual be-
cause of the preferences of co-workers, the
employer, clients or customers except as cov-
erad specifically in subparagraph (2) of this
paragraph.

(iv) The fact that the employer may have
to provide separate facilities for a person of
the opposite sex will not justify discrimina-
tion under the bona fide occupational quali-
fication exception unless the expense would
be clearly unreasonable.

(2) Where it is necessary for the purpose
of authenticlty or genulneness, the Commis-
sion will consider sex fo be a bona fide occu-
pational qualification, e.g. an actor or
actress,

(b) (1) Many States have enacted laws or
promulgated administrative regulations with
respect to the employment of females. Among
these laws are those which prohibit or limit
the employment of females, e.g., the employ-
ment of females in certaln occupations, in
jobs requiring the lifting or carrying of
weights exceeding certain prescribed limits,
during certain hours of the night, or for more
than a specified number of hours per day or
per week.

(2) The Commission belleves that such
State laws and regulations, although origi-
nally promulgated for the purpose of pro-
tecting females, have ceased to be relevant
to our technology or to the expanding role
of the female worker In our economy. The
Commission has found that such laws and
regulations do not take into account the
capacities, preferences. and abilities of indi-
vidual females and tend to discriminate
rather than protect. Accordingly, the Com-
mission has concluded that such laws and
regulations conflict with Title VII of the
Civil Rights Act of 19684 and will not be
considered a defense to an otherwise estab-
lished unlawful employment practice or as a
basis for the application of the bona fide
occupational qualification exception.

1604.4
1604.5
1504.6
1604.7
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[30 F.R. 14927, Dec. 2, 1865, as amended at
34 F.R. 13368, Aug. 19, 1969]

§ 1604.2 Separate lines of progression and
seniority systems.

(a) It is an unlawful employment practice
to classify a job as ‘‘male’” or “female” or to
maintain separate lines of progression or sep-
arate seniority lists based on sex where this
would adversely affect any employee unless
sex is a bona fide occupational qualification
for that job. Accordingly, employment prac-
tices are unlawful which arbitrarily classify
jobs so that:

(1) A female is pronibited from applying
for a job labeled “male,” or for a job in a
“male” line of progression; and vice versa.

12) A male scheduled for layoff is pro-
hibited from displacing a less senior female
on a “female” seniority list; and vice versa.

(b) A seniority system or line of progres-
slon which distinguishes between “light” and
“heavy"” jobs constitutes an unlawful em-
ployment practice if it operates as a disgulsed
form of classification by sex, or creates un-
reasonable obstacles to the advancement by
members of either sex into jobs which mem-
bers of that sex would reasonably be expected
to perform.

§ 16043 Discrimination
women.

{a) The Commission has determined that
an employer's rule which forbids or restricts
the employment of msarried women and
which is not applicable to married men is
a discrimnation based on sex prohibited by
Title VII of the Civil Rights Act. It does not
seem to us relevant that the rule is not di-
rected against all females, but only against
married females, for so long as sex is a factor
in the application of the rule, such applica-
tion involves a discrimination based on sex.

(b) It may be that under certain circum-
stances, such a rule could be justified within
the meaning of Sectlon 703(e) (1) of Title
VII. We express no opinion on this question
at this time except to point out that sex as a
bona fide occupational qualification must be
justified in terms of the pecullar require-
ments of the particular job and not on the
basis of a general principle such as the de-
sirability of spreading work.

§ 16044 Job opportunities advertising.

It is a violation of Title VII for a help-
wanted advertisement to indicate a pref-
erence, limitation, specification, or dis-
crimination based on sex unless sex is a bona
fide occupational qualification for the par-
ticular job involved. The placement of an ad-
vertisement in columns classified by publish-
ers on the basis of sex, such as columns
headed "Male” or “Female,” will be consid-
ered an expression of a preference, llmitation,
specification, or discrimination based on sex.
|38 F.R. 11539, Aug. 14, 1968]

§ 1604.5 Employment agencles.

(a) Section 703(b) of the Civil Rights Act
specifically states that it shall be unlawful
for an employment agency to discriminate
against any individual because of sex. The
Commission has determined that private em-
ployment agencles which deal exclusively
with one sex are engaged in an unlawful em-
ployment pras tice, except to the extent that
such agencies limit their services to furnish-
ing employees for particular jobs for which
sex is a bona fide occupational qualification.

(b) An employment agency that receives a
job order containing an unlawful sex specifi-
cation will share responsibility with the em-
ployer placing the job order if the agency
fills the order knowing that the sex specifica-
tion is not based upon a bona fide occupa-
tional quallification. However, an employment
agency will not be deemed to be in violation
of the law, regardless of the determination as
to the employer, if the agency does not have
reason to believe that the employer’s claim
of bona fide occupations qualification Is
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without substance and the agency makes
and maintains a written record avallable to
the Commission of each such job order, Such
record shall include the name of the em-
ployer, the description of the job and the
basis for the employer’s claim of bona fide
occupational qualification.

(e) It is the responsibility of employment
agencies to keep informed of opinions and
decisions of the Commission on sex discrimi-
nation.,

§1604.6 Pre-employment inquiries as to sex.

A pre-employment inguiry may ask “Male

, Female ...__._"; or “Mr., Mrs,, Miss,"”
provided that the iInquiry i{s made in good
faith for a non-discriminatory purpose. Any
pre-employment inquiry in connection with
prospective employment which expresses di-
rectly or indirectly any limitation, specifi-
catlon or discrimination as to sex shall be
unlawful unless based upon a bona fide oc-
cupational qualification,

§ 1604.7 Relationship of Title VII to the
Equal Pay Act.

(a) Title VII requires that its provisions
be harmonized with the Equal Pay Act (sec-
tion 6(d) of the Falr Labor Standards Act
of 1938, 20 U.S.C, 206(d) ) In order to avoid
conflicting interpretations or requirements
with respect to situations to which both
statutes are applicable. Accordingly, the
Commission interprets section 703(h) to
mean that the standards of “equal pay for
equal work" set forth in the Equal Pay Act
for determining what is unlawful discrimi-
nation in compensation are applicable to
Title VII. However, it is the judgment of the
Commission that the employee coverage of
the prohibition against diserimination in
compensation because of sex is co-extensive
with that of the other prohibitions in sec-
tion 703, and is not limited by section 703 (h)
to those employees covered by the Fair Labor
Standards Act.

(b) Accordingly, the Commission will
make applicable to equal pay complaints
filed under Title VII the relevant interpre-
tations of the Administrator, Wage and Hour
Division, Department of Labor. These inter-
pretations are found in 29 Code of Federal
Regulations, Part 800.119-800.163. Relevant
opinlons of the Administrator interpreting
“the equal pay for equal work standard” will
also be adopted by the Commission.

(¢) The Commission will consult with the
Administrator before issuing an opinion on
any matter covered by both Title VII and
the Equal Pay Act.

§1604.31 Pension and retirement plans.

(a) A difference in optional or compulsory
?It;rement ages based on sex violates Title

(b) Other differences based on sex, such
as differences In benefits for survivors, will
be decided by the Commission by the issu-
ance of Commission decisions in cases raising
such issues.

[33 F.R. 3344, Feb. 24, 1968]

PART 1605—GUIDELINES ON DISCRIMINATION
BECAUSE OF RELIGION

§ 1605.1 Observation of the Sabbath and
other religlous holidays.

(a) BSeveral complaints filed with the
Commission have raised the guestion wheth-
er it is discrimination on account of re-
ligion to discharge or refuse to hire em-
ployees who regularly observe Friday eve-
ning and Saturday, or some other day of the
week, as the Sabbath or who observe certain
special religlous holidays during the year
and, as a consequence, do not work on such
days.

(b) The Commission believes that the duty
not to discriminate on religlous grounds,
required by section 703(a)(1) of the Civil
Rights Act of 19684, includes an obligation
on the part of the employer to make reason-
able accommodations to the religlous needs
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of employees and prospective employees
where such accommodations can be made
without undue hardship on the conduct of
the employer’s business. Such undue hard-
ship, for example, may exist where the em-
ployee's needed work cannot be performed
by another employee of substantially similar
qualifications during the period of absence
of the Sabbath observer.

(c) Because of the particularly sensitive
nature of discharging or refusing to hire an
employee or applicant on account of his re-
ligious beliefs, the employer has the burden
of proving that an undue hardship renders
the required accommodations to the reli-
gious needs of the employee unreasonable.

(d) The Commission will review each case
on an individual basis in an effort to seek
an equitable application of these guldelines
to the variety of situations which arise due
to the varied religious practices of the Amer-
ican people.

(Sec. T13(b), 78 Stat. 265; 42 U.8.C. 2000-12)
[82 F.R. 10298, July 13, 1867]

PART 1606—GUIDELINES ON DISCRIMINATION
BECAUSE OF NATIONAL ORIGIN

§ 1606.1 Guidelines on discrimination be-
cause of national origin.

(a) The Commission is aware of the wide-
spread practices of discrimination on the ba-
sis of national origin, and Intends to apply
the full force of law to eliminate such dis-
crimination. The bona fide occupational
gualification exception as it pertains to na-
tional origin cases shall be strictly con-
strued.

(b) Title VII is intended to eliminate co-
vert as well as the overt practices of discrim-
ination, and the Commission will, therefore,
examine with particular concern cases where
persons within the jurisdiction of the Com-
mission have been denied equal employment
opportunity for reasons which are grounded
in national origin considerations. Examples
of cases of this character which have come to
the attention of the Commission include:
The use of tests Iin the English language
where the individual tested came from cir-
cumstances where English was not that per-
son's first language or mother tongue, and
where English language skill is not a re-
quirement of the work to be performed; de-
nial of equal opportunity to persons married
to or associated with persons of a specific
national origin; denial of equal opportunity
because of membership in lawful organiza-
tions identified with or seeking to promote
the interests of national groups; denial of
equal opportunity because of attendance at
schools or churches commonly utilized by
persons of a given national origin; denial of
equal opportunity because their name or
that of their spouse reflects a certain na-
tional origin, and denial of equal opportu-
nity to persons who as a class of persons tend
to fall outside national norms for height and
weight where such height and weight speci-
fications are not necessary for the perform-
ance of the work involved.

(¢) Title VII of the Civil Rights Act of

1964 protects all individuals, both citizen
and noncitizens, domiciled or residing in the
United States, against diserimination on the
basis of race, color, religion, sex, or national
origin,
- {d) Because of discrimination on the basis
of citizenship has the effect of discriminat-
ing on the basis of national origin, a law-
fully immigrated alien who 1s domiciled or
residing in this country may not be discrimi-
nated against on the basls of his citizenship,
except-that it is not an unlawful employ-
ment practice for an employer, pursuant to
section 703(g), to refuse to employ any per-
son who dopes not:fulfill the requirements im-
posed in the interests of national security
pursuant to any statute of the United States
or any Executive order of the President re-
spegting the, particular position or the par-
ficular premjises in question. ¢t o
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(e) In addition, some States have enacted
laws prohibiting the employment of nonciti-
zens., For the reasons stated above such
laws are in confliect with and are, therefore,
superseded by Title VII of the Civil Rights
Act of 1964.

(Sec. 713, T8 Stat. 265; 42 U.S.C. 2000e-12)
[85 F.R. 421, Jan. 13, 1970]

PART 16807—GUIDELINES ON EMPLOYEE SELEC-
TION PROCEDURES

Sec.

1607.1
1607.2
1607.3
1607.4
1607.6
1607.6
1607.7

Statement of purpose.

“Test" defined.

Discrimination defined.

Evidence of validity.

Minimum standards for validation,

Presentation of validity evidence.

Use of other validity studies.

1607.8 Assumption of validity.

16079 Continued use of tests.

1607.10 Employment agencies and employ-
ment services.

Disparate treatment.

Retesting.

1607.18 Other selection technigues.

1607.14. Afirmative action,

AvutHORITY: The provislons of this Part
1607 issued under sec. T13, 78 Stat. 265; 42
U.S.C. 2000e-12.

Source: The provisions of this Part 1607
appear at 35 F.R. 12333, Aug. 1, 1970, unless
otherwise noted.

§ 1607.1 Statement of purpose.

(a) The guidelines in this part are based
on the belief that properly validated and
standardized employee selection procedures
can significantly contribute to the imple-
mentation of nondiscriminatory personnel
policies, as required by title VII. It is also
recognized that professionally developed
tests, when used in conjunction with other
tools of personnel assessment and comple-
mented by sound programs of job design,
may significantly aid in the development and
maintenance of an efficlent work force and,
indeed, ald in the utilization and conserva-
tion of human resources generally.

(b) An examination of charges of dis-
crimination filed with the Commission and
an evaluation of the results of the Commis-
slon's compliance activities has revealed a
decided increase in total test usage and a
marked increase in doubtful testing prac-
tices which, based on our experience, tend
to have discriminatory effects. In many cases,
persons have come to rely almost exclusively
on tests as the basls for making the decision
to hire, transfer, promote, grant membership,
train, refer or retain, with the result that
candidates are selected or rejected on the
basis of a single test score. Where tests are
so used, minority candidates frequently ex-
perience disproportionately high rates of re-
jection by falling to attain score levels that
have been established as minimum standards
for qualification.

It has also become clear that in many in-
stances persons are using tests as the basis
for employment decisions without evidence
that they are valid predictors of employee
job performance. Where evidence in support
of presumed relationships between test per-
formance and job behavior is lacking, the
possibility of discrimination in the applica-
tion of test results must be recognized. A
test lacking demonstrated validity (l.e., hav-
ing no known significant relationship to job
behavior) and yielding lower scores for
classes protected by title VII may result in
the rejection of many who have necessary
qualifications for successful work perform-
ance.

(e) The guidelines in this part are designed
to serve as a workable set of standards for
employers, unions and employment agen-
cles in determining whether their selection
procedures conform with the obligations con-
tained in title VII of the Clvil Rights Act of
1964: Section 703 of title VII places an af-
firmative” obligation. upon employers, labor

1607.11
1607.12
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unions, and employment agencles, as defined
in section 701 of the Act, not to discriminate
because of race, color, religion, sex, or nation-
al origin. Subsection (h) of section 703 al-
lows such persons “* * * to give and to act
upon the results of any professionally de-
veloped ability test provided that such test,
its administration or action upon the results
is not designed, intended or used to dis-
criminate because of race, color, religion, sex
or national origin.”

§ 1607.2 "“Test” defined.

For the purpose of the guidelines in this
part, the term “test” is defined as any paper-
and-pencil or performance measure used as a
basis for any employment decislon. The
guidelines in this part apply, for example,
to ability tests which are designed to mesas-
ure eligibility for hire, transfer, promotion,
membership, training, referral or retention.
This definition includes, but is not restricted
to, measures of general intelligence, mental
abllity and learning ability; specific intel-
lectual abilities; mechanical, clerical and
other aptitudes; dexterity and coordination;
knowledge and proficlency; occupational and
other interests; and attitudes, personality or
temperament. The term “test” includes all
formal, scored, quantified or standardized
techniques of assessing job suitability in-
cluding, in addition to the above, specific
qualifying or disqualifying personal history
or background requirements, specific educa-
tional or work history requirements, scored
Interviews, biographical information blanks,
interviewers’ rating scales, scored application
forms, ete.

§ 1607.3 Discrimination defined.

The use of any test which adversely affects
hiring, promotion, transfer or any other em-
ployment or membership opportunity of
classes protected by title VII constitutes dis-
crimination unless: (a) the test has been
validated and evidences a high degree of
utility as hereinafter described, and (b) the
person giving or acting upon the results of
the particular test can demonstrate that al-
ternative suitable hiring, transfer or promo-
tion procedures are unavailable for his use.

§ 16074 Evidence of valldity.

(a) Each person using tests to select from
among candidates for a position or for mem-
bership shall have available for inspection
evidence that the tests are being used in a
manner which does not violate § 1607.3. Such
evidence shall be examined for indications of
possible discrimination, such as instances of
higher rejection rates for minority candi-
dates than nonminority candidates. Fur-
thermore, where technically feasible, a test
should be vallidated for each minority group
with which it is used; that is, any differen-
tial rejection rates that may exist, based on
a test, must be relevant to performance on
the jobs in question.

(b) The term “technically feasible”
as used in these guldelines means hav-
ing or obtaining a suffcient number of
minority individuals to achieve findings of
statistical and practical significance, the op-
portunity to obtain unblased job perform-
ance criteria, etc. It is the responsibility of
the person claiming absence of technical fea-
sibility to positively demonstrate evidence of
this absence.

(¢) Evidence of a test's valldity should
consist of empirical data demonstrating that
the test is predictive of or significantly cor-
related with important elements of work
behavior which comprise or are relevant to
the job or jobs for which candidates are be-
ing evaluated.

(1) If Job progression structures and sen-
fority provisions are so established that new
employees will probably, within a reasonable
period of time and in a great majority of
cases, progress to a higher level, it may be
considered that candidates are being evalu-
ated for jobs at that higher level. However,
where job progression is not so nearly auto-
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matie, or the time span is such that higher
level jobs or employees’ potential may be ex-

to change in significant ways, it shall
be considered that candidates are being eval-
uated for a job at or near the entry level.
This point is made to underscore the prin-
ciple that attainment of a performance
at a higher level job 1s & relevant cri-
terion in validating employment tests only
when there is a high probabllity that per-
sons employed will in fact attain that higher
level job within a reasonable period of time.

(2) Where a test 1s to be used in different
units of a multiunit organization and no
significant differences exist between units,
jobs, and applicant populations, evidence
obtalned in one unit may suffice for the
others. Simllarly where the valldation proc-
ess requires the collection of data throughout
& multiunit organization, evidence of validity
specific to each unit may not be required.
There may also be instances where evidence
of valldity Is appropriately obtalned from
more than one company in the same indus-
try. Both in this instance and in the use of
data collected throughout a multiunit orga-
nization, evidence of validity specific to each
unit may not be required: Provided, That no
significant differences exist between units,
Jjobs, and applicant populations,

§ 1607.6 Minimum standards for validation.

(a) For the purpose of satisfying the re-
quirements of this part, empirical evidence
in support of a test's validity must be based
on studies employing generally accepted pro-
cedures for determining criterion-related va-
lidity, such as those described in “Stand-
ards for Educational and Psychological Tests
and Manuals" published by Amerlcan Psy-
chological Assoclation, 1200 17th Street NW.,
Washington, D.C. 20036. Evidence of content
or construct validity, as defined In that pub-
leation, may also be appropriate where cri-
terion-related valldity is not feasible. How-
ever, evidence for content or construct valid-
ity should be accompanied by sufficient in-
formation from job analyses to demonstrate
the relevance of the content (in the case of
job knowledge or proficiency tests) or the
construct (in the case of tralt measures).
Evidence of content validity alone may be
acceptable for well-developed tests that con-
sist of sultable samples of the essential
knowledge, skills or behaviors composing the
Job in question. The types of knowledge,
skills or behaviors contemplated here do not
include those which can be acquired in a
brief orientation to the job. ]

(b) Although any appropriate validation
strategy may be used to develop such empiri-
cal evidence, the following minimum stand-
ards, as applicable, must be met in the re-
search approach and in the presentation of
results which constitute evidence of validity.

(1) Where a valldity study is conducted
in which tests are administered to appli-
cants, with criterion data collected later, the
sample of subjects must be representative of
the normal or typical candidate group for the
job or jobs In question. This further as-
sumes that the applicant sample 1s repre-
sentative of the minority population avail-
able for the jJob or jobs In question In the
local labor market. Where a validity study
is conducted in which tests are administered
to present employees, the sample must be
representative of the minority groups eur-
rently included in the applicant population.
If it is not technleally feasible to Include
minority employees in valldation studies con-
ducted on the present work force, the con-
duet of a validation study without minority
candidates does not relieve any person of his
subsequent obligation for validation when in-
clusion of minority candidates becomes tech-
nically feasible.

(2) Tests must be administered and scored
under controlled and standardized condi-
tlons, with proper safeguards to protect the
security of test scores and to insure that
scores do not enter into any judgments of
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employee adequacy that are to be used as
criterion measures. Coples of tests and test
manuals, including instructions for admin-
i{stration, scoring, and Interpretation of test
results, that are privately developed and/or
are not available through normal commercial
channels must be Included as a part of the
validation evidence.

(8) The work behaviors or other criteria
of employee adequacy which the test is in-
tended to predict or identify must be fully
described; and, additionally, in the case of
rating techniques, the appraisal form(s) and
instructions to the rater(s) must be included
as a part of the validation evidence. Such
criteria may include measures other than ac-
tual work proficiency, such as training time,
supervisory ratings, regularity of attendance
and tenure. Whatever criteria are used they
must represent major or critical work beha-
viors as revealed by careful job analyses.

(4) In view of the possibility of bias In-
herent in subjective evaluations, supervisory
rating techniques should be carefully
developed, and the ratings should be
closely examined for evidence of bias. In ad-
dition, minorities might obtain unfairly low
performance criterlon scores for reasons other
than supervisors’ prejudice, as, when, as new
employees, they have had less opportunity
to learn job skills. The general point is that
all criterla need to be examined to Insure
freedom from factors which would unfairly
depress the scores of minority groups.

(5) Differential validity. Data must be
generated and results separately reported for
minority and nonminority groups wherever
technically feasible. Where a minority group
is sufficiently large to constitute an identifi-
able factor in the local labor market, but
validation data have not been developed and
presented separately for that group, evidence
of satisfactory validity based on other groups
will be regarded as only provisional compli-
ance with these guldelines pending separate
validation of the test for the minority group
in question. (See § 1607.9). A test which is
differentially valid may be used in groups for
which it is valid but not for those in which
it is not valld. In this regard, where a test
is valid for two groups but one group charac-
teristically obtains higher test scores than
the other without a corresponding difference
in job performance, cutoff scores must be
set so as to predict the same probabllity of
job success in both groups.

(¢) In assessing the utility of a test the
following considerations will be applicable:

(1) The relationship between the test and
at least one relevant criterion must be statis-
tically significant. This ordinarily means that
the relationship should be sufficlently high
as to have a probability of no more than 1 to
20 to have occurred by chance. However, the
use of a single test as the sole selection
device will be scrutinized closely when that
test is valid against only one component of
job performance.

(2) In addition to statistical significance,
the relationship between the test and crite-
rion should have practical significance. The
magnitude of the relationship needed for
practical significance or usefulness is affected
by several factors, Including:

(1) The larger the proportion of applicants
who are hired for or placed on the job, the
higher the relationship needs to be in order
to be practically useful. Conversely, a rela-
tively low relationship may prove useful when
portionately few job wvacancles are avall-
able;

(i) The larger the proportion of appli-
cants who become satisfactory employees
when not selected on the basis of the test,
the higher the relationship needs to be be-
tween the test and a criterion of job success
for the test to be practically useful. Converse-
ly. a relatively low relationship may prove
useful when proportionately few applicants
turn out to be satisfactory;

(111) The smaller the economic and hu-

725

man risks involved in hiring an ungualified
applicant relative to the risks entailed in
rejecting a qualified applicant, the greater
the relationship needs to be in order to be
practically useful. Conversely, a relatively low
relationship may prove useful when the
former risks are relatively high.
§ 1607.6 Presentation of validity evidence.
The presentation of the results of a valida-
tion study must include graphical and sta-
tistical representations of the relationships
between the test and the criteria, permit-
ting judgments of the test’s utility in making
predictions of future work behavior. (See
§ 1607.5(c) concerning assessing utility of a
test.) Average scores for all tests and criteria
must be reported for all relevant subgroups,
including minority and nonminority groups
where differential wvalldation is required.
Whenever statistical adjustments are made
in validity results for less than perfect relia-
billty or for restriction of score range in the
test or the criterion, or both, the supporting
evidence from the validation study must be
presented in detall. Furthermore, for each
test that is to be established or continued as
an operational employee selection instru-
ment, as a result of the validation study, the
minimum acceptable cutoff (passing) score
on the test must be reported. It is expected
that each operational cutoff score will be
reasonable and consistent with normal ex-
pectations of proficiency within the work
force or group on which the study was con-
ducted.

§ 1607.7 Use of other validity studies.

In cases where the validity of a test cannot
be determined pursuant to § 1607.4 and
§ 1607.5 (e.g., the number of subjects is less
than that required for a technically ade-
quate validation study, or an appropriate cri-
terion measure cannot be developed), evl-
dence from validity studies conducted In oth-
er organizations, such as that reported In test
manuals and professional literature, may be
considered acceptable when; (a) The studies
pertain to jobs which are comparable (le.,,
have basically the same task elements), and
(b) there are no major differences in con-
textual variables or sample composition
which are likely to significantly affect valid-
ity. Any person citing evidence from other
validity studles as evidence of test validity
for his own jobs must substantiate In detail
job comparahbility and must demonstrate the
absenc» of contextual or sample differences
cited in paragraphs (a) and (b) of this sec-
tion.

§ 1607.8 Assumption of validity.

(a) Under no circumstances will the gen-
eral reputation of a test, its author or its
publisher, or casual reports of test utility be
accepted In lieu of evidence of wvalidity.
Specifically ruled out are: assumptions of
validity based on test mames or descriptive
labels; all forms of promotional lterature;
data bearing on the frequency of a test's
usage; testimonlal statements of sellers,
users, or consultants; and other nonempiri-
cal or anecdotal accounts of testing practices
or testing outcomes.

(b) Although professional supervision of
testing activities may help greatly to insure
technically sound and nondiscriminatory
test usage, such Involvement alone shall not
be regarded as constituting satisfactory evi-
dence of test validity.

§ 160792 Continued use of tests.

Under certain conditions, a person may be
permitted to continue the use of a test which
is not at the moment fully supported by the
required evidence of valldity. If, for example,
determination of criterlon-related validity in
a specific setting is practicable and required
but not yet obtalned, the use of the test may
continue: Provided: (a) The person can cite
substantial evidence of valldity as described
in § 1607.7 (a) and (b); and (b) he has in
progress vallidation procedures which are de-
signed to produce, within a reasonable time,
the additional data required. It is expected
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also that the person may have to alter or

suspend test cutoff scores so that score ranges

broad enough to permit the identification of

criterion-related validity will be obtained.

§ 1607.10 Employment agencles and em-
ployment services.

(a) An employment service, including pri-
vate employment agencies, State employ-
ment agencies, and the U.S. Training and
Employment Service, as defined in sectlon
701(c), shall not meke applicant or em-
ployee appraisals or referrals based on the
results cbtained from any psychological test
or other selection standard not validated in
accordance with these guldelines.

(b) An employment agency or service
which Is requested by an employer or union
to devise a testing program is required to
follow the standards for test validation as
set forth in these guidelines. An employment
service 1s not relieved of its obligation herein
because the test user did not request such
validation or has requested the use of some
lesser standard than is provided in these
guidelines.

(c) Where an employment agency or serv-
ice is requested only to administer a testing
program which has been elsewhere devised,
the employment agency or service shall re-
quest evidence of validation, as described in
the guidelines in this part, before it admin-
isters the testing program and/or makes re-
ferral pursuant to the test results. The em-
ployment agency must furnish on request
such evidence of validation. An employment
agency or service will be expected to refuse
to administer a test where the employer or
union does not supply satisfactory evidence
of validation. Reliance by the test user on
the reputation of the test, its author, or the
name of the test shall not be deemed suffi-
cient evidence of validity (see § 1.607.8(a)).
An employment agency or service may ad-
minister a testing program where the evi-

dence of validity comports with the stand-
ards provided in § 1607.7.

§ 1607.11 Disparate treatment.

The principle of disparate or unequal freat-
ment must be distinguished from the con-
cepts of test valldation. A test or other em-
ployee selection standard—even though vall-
dated against job performance in accordance
with the guidelines in this part—cannot be
imposed upon any individual or class pro-
tected by title VII where other employees,
applicants or members have not been sub-
jected to that standard. Disparate treatment,
for example, occurs where members of a
minority or sex group have been denied the
same employment, promotion, transfer or
membership opportunities as have been
have been made avallable to other em-
ployees or applicants. Those employees or
applicants who have been denled equal treat-
ment, because of prior discriminatory prac-
tices or policies, must at least be afforded the
same opportunities as had existed for other
employees or applicants during the period of
discrimination. Thus, no new test or other
employee selection standard can be imposed
uopn a class of individuals protected by title
VII who, but for prior discrimination, would
have been granted the opportunity to qualify
under less stringent selection standards pre-
viously in force.

§ 1607.12 Retesting.

Employers, unions, and employment agen-
cles should provide an opportunity for re-
testing and reconslderation to earller *“fail-
ure” candidates who have avalled them-
selves of more training or experience. In par-
tlcular, if any applicant or employee during
the course of an intervew or other employ-
ment procedure claims more education or
experience, that individual should be re-
tested.

§1607.13 Other selection techniques

Selection techniques other than tests, as
defined In § 1607.2, may be improperly used
50 a8 to have the effect of discriminating
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against minority groups. Such techniques in-
clude, but are not restricted to, unscored or
casual interviews and unscored application
forms, Where there are data suggesting em-
ployment discrimination, the person may be
called upon to present evidence concerning
the validity of his unscered procedures as
well as of any tests which may be used, the
evidence of valldity being of the same types
referred to in §§ 1607.4 and 1607.5. Data sug-
gesting the possibility of discrimination
exist, for example, when there are differential
rates of applicant rejection from various mi-
nority and nonminority or sex groups for the
same job or group of jobs or when there are
disproportionate representations of minority
and nonminority or sex groups among pres-
ent employees in different types of jobs. If
the person is unable or unwilling to perform
such wvalidation studies, he has the option
of adjusting employment procedures so as to
eliminate the conditions suggestive of em-
ployment discrimination.

£ 1607.14 Afirmative action,

Nothing in these guidelines shall be in-
terpreted as diminishing a person’'s obliga-
tion under both title VII and Executive Order
11246 as amended by Executive Order 11375
to undertake afirmative action to ensure that
applicants or employees are treated without
regard to race, color, religion, sex, or na-
tional origin. Specifically, the use of tests
which have been validated pursuant to these
guidelines does not relieve employers, unions
or employment agencies of their obligations
to take positive action In affording employ-
ment and training to members of classes
protected by title VII.
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AUTHORITY: The provisions of this Part
1610 issued under sec. 713(b), 78 Stat. 265;
42 U.8.C. 2000e-12, 5 U.8.C. 552.

Bource: The provisions of this Part 1610
appear at 32 F.R. 16261, Nov. 29, 1967, unless
otherwise noted.

Subpart A—Production or disclosure under
5 U.S.C. 552(a)
§1610.1 Definitions.

As used in this part:

(a) “Act” refers to Title VII of the Civil
Rights Act of 1964, 42 U.S.C.A. sec. 2000e et
seq.

(b) “Commission” refers to the Equal Em-
ployment Opportunity Commission.

§1610.2 Statutory requirements.

5 US.C. 6562(a) (3) requires each Agency,
upon request for identifiable records made in
accordance with published rules stating the
time, place, fees to the extent authorized by
statute, and procedure to be followed, to
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make such records promptly avallable to any
person. § U.S.C. 652(b) exempts specified
classes of records from all of the public ac-
cess requirements of 5 U.8.C. 552 and permits
them to be withheld.

§1610.4 Purpose and scope.

(a) This subpart contains the regulations
of the Equal Employment Opportunity Com-
mission implementing 5 U.S.C. 552. The regu-
lations of this subpart provide information
concerning the procedures by which records
may be obtained from all organizational units
within the Commission. Official records of
the Cominission made available pursuant to
the requirements of 5 U.S5.0. 5562 shall be
furnished to members of the public only as
prescribed by this subpart. Officers and em-
ployees of the Commission may continue to
furnish to the public, informally and without
compliance with the procedures prescribed
herein, information and records which prior
to the enactment of 6 U.5.C. 652 were fur-
nished customarily in the regular perform-
ance of their duties. To the extent permitted
by other laws, the Commission also will make
avallable records which it is authorized to
withhold under 6 U.S.C. 5562 whenever it de-
termines that such disclosure is in the public
interest.

(b) The Attorney General’s memorandum
on the Public Information Section of the
Administrative Procedure Act, which was
published in June 1967 and is available from
the Superintendent of Documents, should be
consulted in considering questions arising
under 5 U.B8.C. 552,

§ 1610.5 Public reference facilities and cur-
rent index.

The Commission will maintain in a public
reading area located in the Commission's 1i-
brary at 1800 G. Street NW., Washington, D.C.
20506, the materials which are required by
5 U.S.C. 552(a) (2) and 552(a) (4) to be made
available for public inspection and copying.
The Commission will maintain and make
avallable for public inspection and copying in
this public reading area a current index pro-
viding identifying information for the public
as to any matter which is issued, adopted, or
promulgated after July 4, 1967, and which 1s
required to be indexed by 5 U.S.C. 552(a) (2).
The Commission in its discretlion may, how-
ever, include precedential materials issued,
adopted, or promulgated prior to July 4, 1967.
The Commission will also maintain on file in
this public reading area all material pub-
lished by the Commission In the FEDERAL
RecIsTER and currently in effect.

§ 1610.7 Deletion of identifylng detalls.

When making avallable any records pur-
suant to § 1610.5, the Commission will delete
identifying details to the extent required to
prevent a clearly unwarranted invasion of
personal privacy. To each record from which
identifying detalls shall have been deleted
when the record is made available for public
Inspection and copying, the Commission will
attach a written justification for such dele-
tions. A single such justification shall suffice
for deletions made in a group of similar or
related records, Subject to necessary or ap-
propriate variations In individual instances,
the justification will be in substantially the
following form:

“This record Is (These records are) made
available for public inspection and copying
pursuant to 6 U.8.C. sec: 562(a) (2). As au-
thorized therein, to prevent a clearly unwar-
ranted invasion of personal privacy, identl-
fying details have been deleted.”

§1610.2 Reglonal offices.

Each office listed below will maintain in a
public reading room or area various public
materials dealing with the Act and the Com-
mission:

Federal Office Building, Room 7515, 500
Gold Street 8W., Albuquerque, N. Mex. 87101.
Telephone No.: Area Code 505, 247-0311 Ext.
2061.
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1776 Peachtree Street NW., Room 417, At-
lanta, Ga. 30309. Telephone No.: Area Code
404, 526-5941.

300 East Elghth Street, Room G 115, Austin,
Tex. T8B701. Telephone No.: Area Code 512,
476-6411 Ext. 6845.

U.B. Courthouse and Federal Building,
Room 1832, 219 SBouth Dearborn Street, Chi-
cago, Ill. 60604. Telephone No.: 312, 353-7550.

Engineers’ Bullding, Room 402, 1365 On-
tario Street, Cleveland, Ohio 44113. Telephone
No.: 216, 522-4784.

911 Walnut Street, Room 305, Kansas City,
Mo. 64106. Telephone No.: Area Code B16,
374-5773.

Federal Office Bullding, Room 7730, 300
North Los Angeles Street, Los Angeles, Calif,
90012. Telephone No.: Area Code 213, 688-
3400.

Masonic Temple Building, 333 St. Charles
Avenue, New Orleans, La. T0130. Telephone
No.: Area Code 504, 527-2721.

346 Broadway, Suite 701, New York, N.Y.
10013. Telephone No.: 212, 264-3642,

Appraisers’ Building, Room 126, 630 San-
some Street, San Francisco, Calif. 94111. Tele-
phone No.: Area Code 415, 5566-0260.

1016 16th Street NW., Room 104, Washing-
ton, D.C. 20036. Telephone No.: Area Code
202, 382-1914.

§1610.11 Requests for identifiable records
and copies.

(a) A request for Inspection or copying of
a record of the Commission which is neither
published in the FEpErArL REGISTER NOr cus-
tomarily made available and which is not
available in the public reading area as de-
scribed In § 1610.5, may be made in person
or by malil to the Office of the General Coun-
sel, 1800 G Stireet NW. Washington, D.C.
20508. Requests may be presented from 9
a.m. to 5:30 p.m., Mondays through Fridays,
with the exception of holidays. Telephone in-
quiries or requests may be made by calling
Washington, D.C. telephone number: Area
Code 202, 343-7693. Collect calls will not be
accepted.

(b) Charges for processing requests will be
made in accordance with the schedule set
forth in § 1610.17. SBuch charges are payable
in advance.

(e} Each request shall contain a descrip-
tion of the record requested which is suffi-
clently specific with respect to names, dates,
subject matter, and location, to permit the
record to be identified and located. A sepa-
rate request must be submitted for each
record requested.

(d) Except where circumstances require
speclal processing, requests will be processed
In the order in which they are received. Ef-
forts will be made to make such records avall-
able as promptly as Is reasonable under the
particular circumstances.

(e) No obligation is undertaken by the
Commission to compile or create Information
or records not already in existence at the
time of the request.

(f) Where a requested record cannot be
located from the information submitted or
{s known to have been destroyed or other-
wise disposed of, the person making the re-
quest will be appropriately notified.

(g) When a requested record has been iden-
tifled and is available, the person who made
the request will be notified as to where and
when the record will be avallable for inspec-
tion. Upon payment of the necessary fees, a
copy of an available record may be furnished
to the requester in person or by mail.

§ 1610.13 Records of other Agenciles.

Request for records that originated in an-
other Agency and are in the custody of the
Commission, will be referred to that Agency
for processing, and the person submitting the
request shall be so notified. The decision
made by that Agency with respect to such
records will be honored by the Commission.
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§ 1610.17 Schedule of fees and method of
payment for services rendered.
(a) The following specific fees shall be
applicable with respect to services rendered
to members of the public under this sub-
part:
(1) Searching for records, per hour cr
fraction thereof_________________ $3.60
Other facilitative services and in-
dex assistance—minimum charge,
per hour or fractlon thereof
Coples made by Xerox or otherwise
(per page)
Certification of each record as a
true copy .16
Certification of each record as a
true copy, under the seal of the
Agency 1. 00
For each signed statement of neg-
atlve result of search for record__. 1.00

(b) When no specific fee has been es-
tablished for a service, e.g.. legal or re-
search assistance, or the request for a serv-
ice does not fall under one of the above cate-
gories due to the amount, size, or type there-
of, the Director of Administration is author-
ized to establish an appropriate fee pur-
suant to the criteria established in Bureau of
the Budget Clrcular No. A-25, entitled “User
Charges.”

() When a request for identifiable records
is made by malil, it should be accompanied
by remittance of the total fee chargeable,
as well as a self-addressed stamped envelope
if special mall services are desired.

(d) Fees must be paid in full prior to is-
suance of requested coples of records. If
uncertainty as to the existence of a record,
or as to the number of sheets to be copiled
or certified precludes remitting the exact fee
chargeable with the request, the Agency will
Inform the interested party of the exact
amount required.

(e) Payment shall be in the form of a
check, bank draft, money corder, or, if per-
sonally delivered, may be made in cash.
Remittances shall be made payable to the
order of the Equal Employment Opportunity
Commission. The Agency will assume no re-
sponsibility for cash which is lost in the
malil.

(f) A receipt for fees paild will be glven
only upon request. Refund of fees paid for
services actually rendered will not be made.

(g) No charge will be made for services
performed at the request of other govern-
mental agencles or officers thereof acting in
their official capacities.
£ 1610.20 Exemptions.

(a) 5 U.S.C. 552 exempts from all of its
publication and disclosure requirements nine
categories of records which are described In
subsection (b). These categorles include such
matters as national defense and forelgn
policy information, investigatory files, in-
ternal procedures and communications,
materials exempted from disclosure by other
statutes, Information given in confidence,
and matters involving personal privacy. The
scope of the exemptions is discussed in the
Attorney General's memorandum referred to
in § 1610.4(b).

(b) Bection 7068(a) of the Act provides
that the Commission shall not make public
charges which have been filed. It also pro-
vides that (subsequent to the filing of a
charge, an Investigation, and a finding that
there 1s reasonable cause to believe that the
charge is true) nothing sald or done during
and as a part of the Commission’s endeav-
ors to eliminate any alleged unlawful em-
ployment practice by informal methods of
conference, conciliation, and persuasion may
be made public by the Commission without
the written consent of the parties; nor may
it be used as evidence in a subsequent pro-
ceeding. Any officer or employee of the Com-
mission, who shall make public in any man-
ner whatever any information in violation

(2)
3.60
(3)

(5)

16)
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of section T06(a) shall be deemed guilty of
a misdemeanor and upon conviction there-
of shall be fined not more than #1,000 or
imprisoned not more than 1 year.

(¢) Section 709 of the Act authorizes the
Commission to conduct investigations of
charges filled under section 708, engage in
cooperative efforts with State and local agen-
cles charged with the administration of State
fair employment practices laws, and issue
regulations concerning reports and record-
keeping. Subsection (e) of section 709 pro-
vides that 1t shall be unlawful for any of-
ficer or employee of the Commission to make
public in any manner whatever any informa-
tion cbtained by the Commission pursuant to
its authority under section 709 prior to the
institution of any proceeding under the Act
involving such information. Any officer or
employee of the Commission who shall make
public In any manner whatever any informa-
tion in violation of section 709(e) shall be
guilty of a misdemeanor and upon convic-
tion thereof shall be fined not more than
$1,000 or imprisoned not more than 1 year.
The Commission will, however, make avail-
able for inspection and copying some tabula-
tions of aggregate industry, area, and other
statistics derived from the Commission's re-
porting programs authorized by section 709
(c) of the Act, where such tabulations have
been previously compiled by the Commis-
sion and are available in documentary form,
to the extent that such tabulations do not
consist of aggregate data from less than three
respondents, and do not reveal the identity
of an individual or the dominant respond-
ent in a particular industry or area in any
manner,

§1610.23 Administrative decislon and review.
(a) The General Counsel shall grant or
deny each request made. The denial of each
request shall be in writing and shall contain
a simple statement of the reasons for the
denial. The decision of the General Counsel
shall be final, subject only to review as pro-
vided in paragraph (b) of this section.

(b) Review of the decision of the General
Counsel may be requested by the person sub-
mitting the request within 30 days after the
date of the notice advising him of the deci-
slon. The 30-day limitation may be walved
for good cause. The filling of a request for
review by the Commission may be accom-
plished by malling to the Chairman, Equal
Employment Opportunity Commission, 1800
G Street N.W., Washington, D.C. 20606, by
certified mail, a copy of the written denial
issued under paragraph (a) of this section
and & statement of the circumstances, rea-
sons or arguments advanced for Insistence
upon disclosure of the originally requested
record. The decision of the Commission upon
review shall be in writing and shall contain
a simple statement of the reasons for the
decision, The decision after review will be
promptly communicated to the person re-
questing review, and will constitute the final
action of the Commission.

(c) No personal appearance, oral argu-
ment or hearing will ordinarily be permitted
in connectlon with an initial request made
to the General Counsel or on review of a
denial by him. Upon request and a showing
of special circumstances, however, this limi-
tation may be walved and an informal con-
ference or appearance arranged with or be-
fore the General Counsel or the Commission,
as the case may be, or any employee desig-
nated by him or it for this purpose.

[32 F.R. 16261, Nov. 29, 1967, as amended
at 32 F.R. 16491, Dec. 1, 1967.]

Subpart B—Production in response to sub-
penas or demands of courts or other au-
thorities

§ 1610.30 Purpose and scope.

This subpart contains the regulations of
the Commission concerning procedures to be
followed when a subpena, order, or other de-
mand (hereinafter in this subpart referred
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to as a “demand”) of a court or other author-
ity is issued for the production or disclosure
of (a) any material contained in the files of
the Commission; (b) any information relat-
ing to material contained in the files of the
Commission; or (¢) any Information or ma-
terial acquired by any person while such per-
son was an employee of the Commission as a
part of the performance of his official duties
or because of his official status.

§ 1610.32 Production prohibited unless ap-
proved by the General Counsel.
No employee or former employee of the
Commission shall, in response to a demand
of a court or other authority, produce any
material contalned in the files of the Com-
mission or disclose any information or pro-
duce any material acquired as part of the
performance of his officlal duties or because
of his official status without the prior ap-
proval of the General Counsel.

§ 1610.34 Procedure in the event of a de-
mand for production or disclo-
sure.

(a) Whenever a demand is made upon an
employee or former employee of the Commis-
sion for the production of material or the dis-
closure of information described in § 1610.30,
he shall immediately notify the General
Counsel. If possible, the General Counsel
shall be notified before the employee or
former employee concerned replies to or ap-
pears before the court or other authority.

(b) If response to the demand is required
before instructions from the General Coun-
sel are recelved, an attorney designated for
that purpose by the Commission shall ap-
pear with the employee or former employee
under whom the demand has been made, and
shall furnish the court or other authority
with a copy of the regulations contalned in
this part and inform the court or other au-
thority that the demand has been or is being,
as the case may be, referred for prompt con-
slderation by the General Counsel. The court
cr other authority shall be requested respect-
fully to stay the demand pending receipt of
the requested Instructions from the General
Counsel.

§ 1610.36 Procedure in the event of an ad-
verse ruling.

If the court or other authority declines to
stay the effect of the demand in response to a
request made in accordance with § 16810.34
(b) pending receipt of instructions from the
General Counsel, or if the court or other au-
thority rules that the demand must be com-
plied with irrespective of the instructions
from the General Counsel not to produce the
material or disclose the information sought,
the employee or former employee upon whom
the demand has been made shall respect-
fully decline to comply with the demand
(United States ex rel. Touhy v. Ragen, 340
U.S. 462 (1951)).

[From the Federal Register, Oct. 27, 1971]

TITLE 29—LABOR: CHAPTER XIV—EQUAL
EMPLOYMENT OPPORTUNITY COMMISSION

PART 1601—PROCEDURAL REGULATIONS
Subpart B—Procedure for the prevention of
unlawful employment practices
Confidentiality

By virtue of the authority vested in it
by section T13(a) of title VII of the Civil
Rights Act of 1964, 42 U.8.C. section 2000e-
12(a), 78 Stat. 265, the Equal Employment
Opportunity Commission hereby amends
Title 29, Chapter XIV, Subpart B, § 1601.20
of the Code of Federal Regulations.

Because the amendments herein adopted
are procedural in nature, the provisions of
section 4 of the Administrative Procedure
Act, 5 U.8.C. section 1003, for public notice
and delay in effectlve date are inapplicable.
This amendment shall become effective upon
publication in the FEDERAL REGISTER.

- Bection 1601.20 is revised to read as fol-
Oows:
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§ 1601.20 Confidentiality.

Nelther a charge, nor information ob-
talned pursuant to section T09(a) of title
VII, nor information obtained from records
required to be kept or reports required to be
flled pursuant to sections 709 (c) and (d) of
sald title, shall be made matters of public
information by the Commission prior to the
institution of any proceedings under this
title involving such charge or information.
This provision does not apply to such earllier
disclosures to the charging party, the re-
spondent, witnesses, and representatives of
interested Federal, State, and local agencles
as may be appropriate or necessary to the
carrying out of the Commission's functions
under the title, nor to the publication of
data derived from such information in a
form which does not reveal the identity of
the charging party, respondent, or person
supplying the information.

(Sec. T13(a), 78 Stat. 265, 42 U.8.C. 2000e—
12(a))

This amendment is effective upon publica-
tion in the FEpERAL REGISTER (10-27-T1).

Slgned at Washington, D.C., this 18th day
of October 1971,

[sEAL] WirLiam H. Brownw ITI,

Chairman,

[FR Doc. T1-15527 Filed 10-26-71; 8:46 a.m.]
PART 1610—AVAILABILITY OF RECORDS
Subpart A—Production or disclosure under
5 US.C. 552(a)

Fees, Charges, and Methods of Payment

By virtue of the authority vested in it by
section 713(a) of title VII of the Civil Rights
Act of 1964, 42 U.S.C. section 2000e-12(a), 78
Stat. 2656, the Equal Employment Opportuni-
ty Commission hereby amends Title 29,
Chapter XIV, Part 1610, Subpart A, by add-
ing § 1610.16, and by amending § 1610.17, of
the Code of Federal Regulations.

Because the amendments herein adopted
are procedural in nature, the provisions of
section 4 of the Administrative Procedure
Act, 5 U.8.C. section 1003, for public notice
and delay in effective date are inapplicable.
These amendments shall be effective upon
publication in the FEDERAL REGISTER.

§ 1610.168 User charges, waiver.

It is the policy of the Equal Employment
Opportunity Commission to cooperate with
charging parties, their counsel, and private
agencles working to eliminate employment
discrimination. To the extent practicable
that policy will be applied under this part
50 as to permit requests for inspection or
coples of records and information to be met
without cost to the charging party, attor-
ney, or group making the request. Fees will
be charged, however, in the case of requests
which are determined by the General Coun-
sel to involve a burden on staff or fa-
cilities significantly in excess of that nor-
mally accepted by the agency in handling
routine requests for information. While the
fees charged for services and copying will in
no event exceed those as specified in
§ 1610.17, the Commission reserves the right
to limit the number of coples that will be
provided of any document or to require that
special arrangements for copying be made in
the case of records or requests presenting
unusual problems of reproduction or hand-
ling.

(Sec. 713(a), 78 Stat. 265, 42 U.S.C. 2000e—
12(a).)

§ 1610.17 Schedule of fees and method of
payment for services rendered.

(a) Except as provided for in § 1610.16 the
following specific fees shall be applicable
with respect to services rendered to members
of the public under this subpart:

(1) Searching for records, per hour or

fraction thereof .. .o oo ... $3. 60
(2) Other facilities services and in-

dex assistance minimum charge____ 3. 60
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(3) Coples made by Xerox or otherwise
(per page)
(4) Certification of each record as a

(6) Certification of each record as a
true copy, under the seal of the
agency

(6) For each signed statement of nega-
tive result of search for record

(b) When no specific fee has been estab-
lished for & service, e.g., legal or research
assistance, or the request for a service does
not fall under one of the above categories
due to the amount, size, or type thereof, the
Director of Administration is authorized to
establish an appropriate fee pursuant to the
criteria established in Bureau of the Budget
Circular No. A-25, entitled “User Charges.”

(c) When a request for ldentifiable records
is made by mall, it should be accompanied
by remittance of the total fee chargeable, as
well as a self-addressed stamped envelope, if
special mail services are desired.

(d) Fees must be paid in full prior to issu-
ance of requested copies of records. If un-
certainty as to the existence of a record, or
as to the number of sheets to be copied or
certified precludes remitting the exact fee
chargeable with the request, the agency will
inform the interested party of the exact
amount required.

(e) Payment shall be In the form of a
check, bank draft, money order, Remittances
shall be made payable to the order of the
Equal Employment Opportunity Commission.

(f) A receipt for fees paid will be given
only upon request. Refund of fees paid for
services actually rendered will not be made.

(g) No charge will be made for services
performed at the request of other govern-
mental agencies or officers thereof, acting in
their official capacities.

(Sec. T13(a), 78 Stat. 265, 42 U.8.C. 2000e—
12(a)).

This amendment Is effective upon pub-
lication in the FeperaL RecISTER (10-27-T1).

Signed at Washington, D.C,, this 18th day
of October 1971,

Wniriam H. Brown, IIT,
Chairman.
FR Doc. T1-15526 Filed 10-26-T1; 8:46 am,

[From the Federal Register, Feb. 5, 1871]

TiTLE 29—LABOR: CHAPTER XIV—EQUAL Em-
PLOYMENT OPPORTUNITY COMMISSION

PART 1601—PROCEDURAL REGULATIONS
Procedure after failure of conciliation

By virtue of the authority vested in it by
sectlon T13(a) of Title VII of the Civil
Rights Act of 1064, 42 U.S.C. section 2000e-
12(a), 78 Stat. 265, the Equal Employment
Opportunity Commission (hereinafter re-
ferred to as the Commission), hereby amends
paragraph (¢) of §1601.25a issued February
19, 1970 (35 F.R. 3163), and paragraph (d)
of §1601.25b issued June 18, 1970 (35 F.R.
10005), of the Code of Federal Regulations.

Sectlon 1601.25a(c) states in 1ts pertinent
part that, “* * * the charging party or the
respondent may demand in writing that a
notice Issue pursuant to 1601.25.”

Sectlon 1601.25b(d) states in its pertinent
part that, “* * * any member of the class
aggrieved by the practices alleged In the
charge or any respondent named In the
charge, may demand in writing that a No-
tice-of-Right-to-Sue issue.”

It has been the experience of the Com-
mission that the privileges granted to re-
spondents by these provisions have adversely
affected the Implementation of the Con-
gressional Policy embodied in title VII, that
disputes be settled voluntarfly and upon
faflure of voluntary settlement that such
disputes should be resolved in the Federal
Courts. In most instances in which respond-
ents have requested notice of right to sue,
respondents have refused to enter into vol-
untary settlement negotiations, malntain-
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ing that such disputes shall be resolved in
court., However, except where the charging
parties request a notice, or the Commission's
investigatory procedures have culminated in
a decislon, it 1s the Commission’s experience
that they are frequently unable to locate
and secure adequate legal representation
within the 30-day period provided by statute
for the purpose of filing a timely complaint.
Thus such requests for issuance of notice
have been effectively used by some respond-
ents to prevent both administrative and ju-
dicial resolution of the issues in dispute.
Since, therefore, the privilege granted by
§§ 1601.25a(c) and 1601.25b(d) has been ex-
ercised by respondents in a manner which
subverts the remedial scheme provided by
title VII, the Commission finds it necessary
to withdraw the privilege =0 granted.

Because the amendments herein adopted
are procedural in mature, the provisions of
sectlon 4 of the Administrative Procedure
Act, 5 U.B.C. 1003, for public notice and de-
lay In effective date are inapplicable, This
amendment shall become effective upon pub-
lication in the FeperaL RecisTEr, and shall
be applicable with respect to all requests for
notices of right to sue made after such date.

Accordingly the Commission hereby
amends § 1601.26a(c) by deleting the phrase,
“or the respondent” and amends § 1601.25b
(d) by deleting the phrase, “or any respond-
ent named in the charge.” As amended, the
sections read as follows:

§ 1601.26a Processing of cases; when notice
Issues under § 1601.25.
- L] L] - .

(c) At any time after the expiration of
sixty (60) days from the date of the filing of
a charge, or upon dismissal of the charge at
any stage of the proceedings, or upon the
expiration of the time for fillng objections
to dismissal by the Fleld Director pursuant
to § 1601.19, the charging party may demand
In writing that a notice issue pursuant to
§ 1601.25, and the Commission shall prompt-
1y Issue such notice, with coples to all parties.

- L] - L] L]
§ 1601.25b Issuance of notice In cases involv-
ing Commissioner Charges.
L] L] - - L]

(d) At any time after 60 days have ex-
pired since the charge was flled, any mem-
ber of the class aggrieved by the practices
alleged In the charge may demand in writ-
ing that a notlce-of-right-to-sue lssue, and
the Commission shall promptly issue such
notice of right to sue, pursuant to paragraph
(e) of this section.

- L] - L] -
(Sec. 718(a), T8 Stat. 265, 42 U.S.C. 20003-
12(a))

This amendment is effective upon publi-
cation in the FEpDERAL REGISTER (2-5-T1).

Signed at Washington, D.C., this 29th day
of January 1971.

Worzam H. Brown III,
Chairman.
FR Doc. 71-1518 Filed 2-4-T71; 8:52 a.m.

[From the Federal Register, May 19, 1971]

TITLE 29—LABoRS CHAPTER XIV—EqQuarL Em-
PLOYMENT OPPORTUNITY COMMISSION

PART 1601—PROCEDURAL REGULATIONS

Subpart C—Notices to Employees, Applicants
for Employment and Union Members

Notices To Be Posted

By virtue of the authorlty vested in it by
section 713(a) of title VII of the Civil Rights
Act of 1964, 42 U.8.C. sectlon 2000e-12(a), 78
Stat. 265, the Equal Employment Oppor-
tunity Commission hereby amends Title 29,
Chapter XIV, Subpart C, § 1601.27 of the
Code of Federal Regulations.

Because the amendments herein adopted
are procedural in nature, the provisions of
sectlon 4 of the Administrative Procedure
Act, 6 U.8.C. section 1003, for public notice
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and delay in effective date are inapplicable.
This amendment shall become effective im-
mediately and shall be applicable with re-
spect to charges presently pending before
or hereafter filed with the Equal Employ-
ment Opportunity Commission.

Section 1601.27(a) is revised to read as
follows:

§ 1601.27 Notices to be posted.

(a) Every employer, employment agency,
labor organization, and joint labor-manage-
ment committee controlling an apprentice-
ship or other training program, as the case
may be, shall post and keep posted in con-
spicuous places upon its premises where
notices to employees, applicants for employ-
ment, members, and trainees are customarily
posted the following notice:

Equal Employment Opportunity is the Law
Discrimination is prohibited

By the Civil Rights Act of 1964 and by
Executive Order Number 11248

Title VII of the Civil Rights Act of 1964—
Administered by the Equal Employment Op-
portunity Commission prohibits discrimina-
tion because of race, color, religion, sex, or
national origin by employers with 25 or more
employees, by labor organizations with a hir-
ing hall of 26 or more members, by employ-
ment agencies, and by joint labor-manage-
ment committees for apprenticeship or train-
ing.

Any person who believes he or she has been
discriminated against should contact
The Equal Employment Opportunity Com-

mission, 1800 G Street NW., Washington,

D.C. 20506.

Or any of its fleld offices

Executive Order Number 11248 *—Adminis-
tered by the Office of Federal Contract Com-
pllance prohibits discrmination because of
race, color, religion, sex, or national origin,
and requires afirmative action to ensure
equality of opportunity in all aspects of em-
polyment. By all Federal Government con-
tractors and subcontractors, and by con-
tractors and subcontractors performing work
under a federally assisted construction con-
tract, regardless of the number of employees
in either case—

Any person who belleves he or she has been
discriminated against should contact
The Office of Federal Contract Compliance,

U.S. Department of Labor, Washington,

D.C. 20210.

L] - - L] L]
(Sec. 713, 78 Stat. 265, 42 U.8.C. sec. 2000e-12)

Effective date: Date of publication
(5-19-T1).

Signed at Washington, D.C., this 13th
day of May 1971.

WiiLtam H, Brown IIT,
Chatrman.
FR Doc. 71-6950 Filed 5-18-71; 8:49 a.m.

[From the Federal Register, May 29, 1970]

DEPARTMENT OF LABOR, OFFICE OF FEDERAL
CoNTRACT COMPLIANCE

PROCESSING OF COMPLAINTE OF EMPLOYMENT
DISCRIMINATION AS BETWEEN TWO AGENCIES
Memorandum of understanding

Part I. In order to reduce duplication of
comnliance activitles and to facilitate in-
formation exchange, the Equal Employment
Onvortunity Commission (EEOC) and the
Office of TFederal Contract Compliance
(OFCC) agree to the followlng:

Prior to Investigation of charres filed
agalnst Government contractors subiect to
Executive Order 11246 (30 F.R. 12319), as
amended by Executive Order 11375 (32 F.R.
14303). EEOC will contact OFCC to (a) de-
termine whether the contractor has been
subiected to a comnliance review within the
past ninety (90) days, and (b) obtain and

! As amended by Executive Order 11375.
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review coples of any documents relevant to
EEOC’s Investigation which have been se-
cured by the contracting agency in previ-
ous compliance reviews.

Prior to conducting compliance reviews or
investigations of complaints against Gov-
ernment contractors. OFCC will contact
EEOC to (a) determine whether EEOC has
processed similar or identical charges
against the contractor, (b) determine
whether EEOC has Information from prior
Investigations, If any which may have a
bearing on the contractor's compliance
with Executive Order 11246, as amended,
and (c) obtain and review any pertinent
documents.

It 1s anticipated that these contracts will
be made routinely between EEOC reglonal
offices and regional offices of OFCC. In order
to facilitate this information exchange:

OFCC will provide EEOC with:

(a) Coples of reports from Compliance
Agencles outlining contractor compliance
reviews proposed for the next quarter.

(b) Current lists of Compliance Agencles
with an assoclated list of contractor estab-
lishments located in each region of each
Compliance Agency.

(c) A iisting of compliance reviews actu-
ally completed each quarter indicating the
results of such reviews.

EEOC will provide OFCC with:

(a) A monthly printout listing of all cur-
rent charges under investigation, by region.

(b) A quarterly listing of all cases In
which settlement or conciliation has been
completed and the results, by region.

(c) A copy of each conciliation agreement
prepared in EEOC field offices as a result of
coneiliation efforts.

Part II. The following procedure shall be
applicable to all cases involving Government
contractors subject to the provisions of Ex-
ecutive Order 11246, as amended.

(a) OFCC shall promptly transmit com-
plaints filed with it under Executive Order
11248, as amended, to EEOC, which shall
treat such complaints as charges filed under
Title VII of the Civil Rights Act of 1064.
EEOC will investigate such complaints, if
practicable within sixty (60) days or, in
the case of charges relating to practices oc-
curring In a state or subdivision thereof in
which EEOC is required to refer to an ap-
propriate state or local agency under section
706(b) of Title VII, if practicable, within one
hundred and twenty (120) days from the
date on which such charge is received by it.
In investigating such charges, EEOC will act
both on behalf of OFCC under Executive Or-
der 11246, as amended, and on its own behalf
under Title VII. EEOC shall promptly trans-
mit its declslon and findings of fact in all
such cases to OFCC, which shall then take
action in accordance with paragraph (b) of
this part.

(b) Whenever EEOC determines that rea-
sonable cause exists to belleve that a Gov-
ernment contractor subject to Executive Or-
der 11246, as amended, has violated Title VII,
it shall transmit its declsion and findings of
fact to OFCC. The Director of OFCC then
shall cause to be served upon such contrac-
tor a notice that reasonable cause exists to
believe that such contractor is in violation
of Executive Order 11246, as amended, and
that should coneiliation efforts of EEOC fail,
sald contractor shall have thirty (30) days
to show cause why enforcement proceedings
should not be commenced against it under
Executive Order 11246, as amended, In order
to develop effective working procedures to
implement this paragraph, the following pro-
cedure shall apply during the first ninety
(90) days of the operation of this Memoran-
dum:

(1) EEOC shall determine which cases in
which reasonable cause has been found
against Government contractors will be re-
ferred to OFCC for issuance of thirty (30)
day show cause notices under this para-
graph.
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(2) EEOC and OFCC will agree on the
total number of cases to be referred.

(3) At the end of ninety (90) days, EEOC
and OFCC will review the operation of this
Memorandum, and adopt such adjustments
to procedures as are appropriate in the light
of experience.

(c) A finding by EEOC as to reasonable
cause shall not be conclusive as to whether
the contractor has violated Executive Order
112486, as amended, nor is anything contained
herein intended to limit the authority of
OFCC in conducting such further investiga-
tions or from instituting such further efforts
to obtain compliance with the provisions of
Executive Order 11246, as amended, including
the commencement of show cause proceed-
ings earlier than the period specified in para-
graph (b) above, as it deems appropriate:
Provided, That in further attempting to re-
solve questions of noncompliance, OFCC
shall give appropriate consideration to the
fact that voluntary conclliation efforts of
EEOC have failed with respect to such
contractor.

(d) EEOC and OFCC shall conduct peri-
odic reviews of the implementation of this
agreement, and shall, on an ongoing basis,
continue their efforts to develop consistent
systems, procedures, and standards In fur-
therance of the purposes of this agreement.

Signed at Washington, D.C., this 20th day
of May 1970.

WiLrLiam H. Browwn III,
Chairman, Equal Employment
Opportunity Commission.
GEORGE P. SHULTZ,
Seeretary of Labor,
JoHN L. WILKS,
Director, Office of Federal Contract
Compliance.
[F.R. Doc. T0-6665; Filed, May 28, 1970;
8:45 a.m.)

EQUAL EMPLOYMENT OPPORTUNITY
CoMMISSION

PROCESSING OF COMPLAINTS OF EMPLOYMENT
DISCRIMINATION AS BETWEEN TWO AGENCIES

Memorandum of understanding

Cross reference: For a document regarding
memorandum of understanding relative to
processing complaints of employment dis-
crimination as between two agenciles, see F.R.
Doe. 70-6665, Department of Labor, Office of
Federal Contract Compliance, infra.

[From the Federal Register, Dec, 8, 1970]

EqualL EMPLOYMENT OPPORTUNITY
CoMMISSION

INTERPRETATIONS AND OPINIONS
OF THE COMMISSION

The Equal Employment Opportunity Com-
mission (hereinafter referred to as the Com-
mission), In order to dispel an apparent mis-
understanding, on the part of a number of
respondents, with respect to the materlals
constituting a “written Iinterpretation or
opinion of the Commission” within the mean-
ing of section 713(b) of the Civil Rights Act
of 1964, 42 U.8.C. sectlon 2000e-12(b), invites
specific attention to the provisions of
§ 1601.30 of the Commission's Procedural Reg-
ulations, 20 CFR 1601.30. The provision re-
ferred to has, since July 1, 1985, specifically
restricted the meaning of the phrase “written
interpretation or opinion of the Commission”
to correspondence entitled “opinion letter”
and signed by the General Counsel on behalf
of the Commission (29 CFR 1601.30(a) ). Mat-
ter issued pursuant to 20 CFR 1601.30(a) is
issued to a specific addressee(s) and has no
effect upon sgltuations other than that of the
specific addressee(s).

Accordingly, matter appearing in the Quar-
terly and Annual Digests of Legal Interpreta-
tions, formerly lssued by the Office of the
General Counsel and discontinued subse-
quent to July 1, 1966, neither met nor were
intended to meet the standards required of a
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“written Interpretation or opinion of the
Commission” within the meaning of the Com=-
mission’s procedural regulations, 20 CFR
1601.28-1601.80, or section T13(b), 42 U.S.C.
section 2000e-12(b). Similarly, matter ap-
pearing in the commercial reporting services
erroneously entitled, “opinion letter” or
“General Counsel Opinion"” do not meet the
standard required of a “written interpreta-
tion or opinion of the Commission" within
the meaning of the Commission’s procedural
regulations, 29 CFR 1601.28-1601.80, or sec-
tion 713(b), 42 U.B.C. section 2000e-12(b).

This notice shall be effective upon publi-
cation In the FEDERAL REGISTER.

Signed at Washington, D.C,, this 1st day of
December 1970.

Winrtam H. Brownw III,
Chairman.
|F.R. Doc. T0-16503; Filed, Dec. 8, 1970;
8:46 a.m.|
PART 1605—GUIDELINES ON DISCRIMINATION
BECAUSE oF RELIGION

§ 1605.1 Observation of the Sabbath and
other religious holidays.

(a) Several complaints filed with the Com-
mission have ralsed the question whether it
is discrimination on account of religion to
discharge or refuse to hire employees who
regularly observe Friday evening and Sat-
urday, or some other day of the week, as the
Sabbath or who observe certain special reli-
gious holidays during the year and, as a
consequence, do not work on such days.

(b) The Commission belleves that the duty
not to discriminate on religious grounds, re-
quired by sectlon T03(a)(1) of the Civil
Rights Act of 1964, includes an obligation on
the part of the employer to make reasonable
accommodations to the religlous needs of
employees and prospective employees where
such accommodations can be made without
undue hardship on the conduct of the em-
ployer's business. Such undue hardship, for
example, may exist where the employee's
needed work cannot be performed by another
employee of substantially similar qualifica-
tions during the period of absence of the
Sabbath observer.

(c) Because of the particularly sensitive
nature of discharging or refusing to hire an
employee or applicant on account of his
religious bellefs, the employer has the bur-
den of proving that an wundue hardship
renders the required accommodations to the
religious needs of the employee unreasonable.

(d) The Commission will review each case
on an individual basis in an effort to seek
an equitable application of these guidelines
to the varlety of situations which arise due
to the varled religlous practices of the Amer-
ican people.

(Sec. T13(b), 78 Stat. 265; 42 U.S.C. 2000~
12) [32 F.R. 10298, July 13, 1967]

The ACTING PRESIDENT pro tem-
pore, What is the pleasure of the Sen-
ate?

Mr. RANDOLPH. Mr. President, I
suggest the absence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The legislative clerk proceeded to call
the roll.

Mr. BYRD of West Virginia. Mr, Presi-
dent, I ask unanimous consent that the
order for the quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

Mr. LPH. Mr. President, reli-
gious liberty is a precious liberty.

With this thought, Mr. President, I
ask for the yeas and nays on the amend-
ment.

The yeas and nays were ordered.

The ACTING PRESIDENT pro tem-
pore. The question is on agreeing to the
amendment of the Senator from West
Virginia.
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Mr. BYRD of West Virginia. Mr, Presi-
dent, I suggest the absence of a quorum.

The ACTING PRESIDENT pro tem-
pore, The clerk will call the roll.

The legislative clerk proceeded to call
the roll.

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that the
order for the quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

The question is on agreeing to the
amendment of the Senator from West
Virginia. On this question, the yeas and
the nays have been ordered, and the clerk
will call the roll.

The assistant legislative clerk called
the roll.

Mr. BYRD of West Virginia. I an-
nounce that the Senator from Texas (Mr.
BENTSEN) , the Senator from Nevada (Mr.
BisLE), the Senator from Florida (Mr.
CuiLes), the Senator from Idaho (Mr.
CuaUurcH), the Senator from California
(Mr. Cgranston), the Senator from
Alaska (Mr. GraveLr), the Senator from
Oklahoma (Mr. Harris), the Senator
from Indiana (Mr. HARTKE), the Sena-
tor from Minnesota (Mr. HUMPHREY),
the Senator from Washington (Mr.
Jackson), the Senator from North Caro-
lina (Mr. Jorpan), the Senator from
Washington (Mr. MagNUsoN), the Sena-
tor from Arkansas (Mr. McCLELLAN), the
Senator from South Dakota (Mr. Mc-
GoOVERN), the Senator from New Hamp-
shire (Mr, McINTYRE), the Senator from
Minnesota (Mr. MowpaLe), the Senator
from Maine (Mr. Muskie), the Senator
from Rhode Island (Mr. PasTore), the
Senator from Rhode Island (Mr. PELL),
the Senator from Alabama (Mr., SPARK-
MAN), the Senator from Mississippi (Mr.
STENNIS), the Senator from Illinois (Mr.
STEVENSON) are necessarily absent.

I also announce that the Senator from
California (Mr. Tunney), the Senator
from Georgia (Mr. TALMADGE) , the Sena-
tor from Utah (Mr. Moss), the Senator
from Hawaii (Mr. INoUYE) are absent on
official business.

I further announce that, if present and
voting, the Senator from Washington
(Mr. Jackson), the Senator from Rhode
Island (Mr. PasToRrE), the Senator from
California (Mr. CransTON), the Sena-
tor from Minnesota (Mr. HUMPHREY),
the Senator from South Dakota (Mr.
McGovern), the Senator from Rhode Is-
land (Mr. PeLn), and the Senator from
Illinois (Mr. STEVENSON) would each vote
“yeﬂ.."

Mr. SCOTT. I announce that the Sen-
ator from Colorado (Mr. ALrorT), the
Senator from Delaware (Mr. BoceGs),
the Senator from Kentucky (Mr.
CoopER), the Senator from New Hamp-
shire (Mr. Corron), the Senator from
Nebraska (Mr. CurTis), the Senator from
Michigan (Mr. GrIiFrFIN), the Senator
from Oregon (Mr. HATFIELD) , the Senator
from New York (Mr. Javirs), the Sen-
ator from Maryland (Mr. MaTHIAS), the
Senator from Iowa (Mr. MirLLER), the
Senator from Illinois (Mr. PErcy), the
Senator from Delaware (Mr. RoTH),
the Senator from Alaska (Mr. STEVENS),
the Senator from Ohio (Mr. TarT), the
Senator from Texas (Mr. Tower), and
the Senator from Connecticut (Mr.
WEICKER) are necessarily absent.

The Senator from New York (Mr.
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BuckLEY) and the Senator from South
Carolina (Mr. THURMOND) are absent on
official busiress.

The Senator from South Dakota (Mr.
MunbpT) is absent because of illness,

If present and voting, the Senator from
Oregon (Mr. Hatrienp), the Senator
from Maryland (Mr. MATHIAS), the Sen-
ator from Iowa (Mr. MILLER), the Sen-
ator from Illinois (Mr. PErRcY), the Sen-
ator from South Carolina (Mr. THUR-
MoND) , and the Senator from Texas (Mr.
Tower) would each vote “yea.”

The result was announced—yeas 55,
nays 0, as follows:

[No. 3 Leg.]
YEAS—bB5

Eastland
Ellender
Ervin
Fannin
Fong
Fulbright
Gambrell
Goldwater
Gurney
Hansen
Hart Scott
Hollings Bmith
Hruska Spong
Hughes Stafford
Jordan, Idaho Symington
Kennedy Williams
Long Young
Mansfield

McGee

NAYS—0
NOT VOTING—45

Hatfleld Muskie
Humphrey Pastore
Inouye Pell
Jackson Percy
Javits Roth
Jordan, N.C. Sparkman
Magnuson Stennis
Mathias Stevens
MecClellan Stevenson
McGovern Taft
McIntyre
Miller
Mondale
Harris Moss Tunney
Hartke Mundt Welcker

So Mr. RannorpeH's amendment was
agreed to.

Mr. RANDOLPH. Mr. President, I
move to reconsider the vote by which the
amendment was agreed to.

Mr. WILLIAMS. Mr. President, I move
to lay that motion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. Pursuant
to the previous order, the Senate will
now resume the consideration of the
Dominick amendment, amendment No.
611.

Aiken
Allen
Anderson
Baker
Bayh
Beall
Bellmon
cnnett
Brock
Brooke
Burdick
Byrd, Va.
Byrd, W. Va.
Cannon
Case
Cook
Daole
Dominick
Eagleton

Metecalf
Montoya
Nelson
Packwood
Pearson
Proxmire
Randolph
Ribicoft
Saxbe
Schweiker

Allott
Bentsen
Bible
Boggs
Buckley
Chiles
Church
Cooper
Cotton
Cranston
Curtis
Gravel
Griffin

Talmadge
Thurmond
Tower

QUORUM CALL

Mr, DOMINICK. Mr, President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The second assistant legislative clerk
proceeded to call the roll.

Mr. SAXBE. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SAXBE. Mr, President, I believe
the pending business is the Dominick
amendment.

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. SAXBE. Mr. President, I support
the pending amendment, and I do so
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from a background of having worked
closely with civil rights enforcement at
the State level. I am in accord with the
concept that the Equal Employment Op-
portunity Commission should have en-
forcement power. However, I am not sat-
isfied that the enforcement power should
be given in this manner. Therefore, I am
in support of the Dominick amendment
so that the matter might go through the
courts.

I voted yesterday for the Taft amend-
ment which I think goes a long way to-
ward assuring due process in its basic
form. However, I still think it would be
better protected in the courts, even with
the Taft amendment.

I have noticed throughout the discus-
sion that there has been a comparison of
the EEOC with the National Labor Rela-
tions Board. I do not think this is a just
comparison. It has been said that it was
necessary that the cease and desist
powers be given to the NLRB to get the
unions started and to protect the unions
in their infancy. I do not think this is
a similar situation. The persistence and
the staying power of the labor move-
ment has been much greater, and it had
significantly greater financial backing.

If the issue is one of speed, the EEOC
should go to the courts in the first place
rather than having a cease and desist
order and then going through the courts,
as most of them will do.

Finally, the final results will be much
more comprehensive and much more
satisfactory if we have this as a court
action, which will establish precedent
and will keep the overzealous advocates
and enforcers of the EEOC from going
overboard.

This is what I want to talk about spe-
cifieally because of my personal experi-
ence. In Ohio, the civil rights commis-
sion was established, as it was in many
States, and the Governors of Ohio over
the years have appointed to this com-
mission people who were vitally inter-
ested in civil rights. These people tend
to have an ax to grind. They are people
who are very zealous. They then in turn
hire investigators and enforcing people
who visit the offices, plants, and business
institutions. They are people who are
also very much wrapped up in the civil
rights movement. This is all right. This
is fine. However, too often we would
find—and I speak as a former attorney
general who handled the legal aspects of
this matter—that in their zealousness to
try to protect the civil rights of some
people, they were also eager to violate
the civil rights of others.

I remember one specific instance in
which they went into a factory and said,
“We want a list of your black employees
and your white employees.”

The man said, “It is illegal for me to
keep such a list. It is illegal for me to
make a record as to whether a man is
black or white. It is illegal for me even
to provide you with the list if I had such
a list. It is also illegal for me to stand
down at the door and head count them
as they come in.”

The man said, “If you don't, we will
cite you for a violation.”

They came to me as attorney general
and asked me to bring an action citing
them for this violation. I said, “You

731

can't force a man to do something that
the Federal statutes and our own State
statutes say he is not permitted to do.
That would be a discrimination, It would
even be a discrimination to ask them to
identify themselves.”

In another particular case, in their
zealousness, they worked directly against
an employee of a small company that
finished photographs. They had perhaps
a dozen or 15 girls working on these
photographs. These girls belonged to a
union. I believe it was called the Photo
Tinters, or something of that nature.
That union was affiliated with a larger
group. They had some office personnel,
and they had one Negro man who was a
janitor, They said that he was discrimi-
nated against because he did not belong
to the Photo Finishers Union. He was
not causing any trouble, but the civil
rights investigators cited these people in
for a hearing and forced the union to
admit this man as a member of the Photo
Finishers Union.

The company, in an effort to solve the
problems, did away with the services of
the janitor and hired a janitorial serv-
ice to take over the building.

I know these are instances that indi-
cated a genuine concern. The genuine
concern is there, but I do not believe that
a board which has a tendency to be
biased by political appointment, by in-
terest in sitting on such a board, should
be the ones that would issue cease and
desist orders, or be the ones that would
act as prosecutors in the hearing of
cases.

In my experience in working closely
with this matter at the State level I
know it is not an undue hardship to cite
these people into court, and I think they
should be cited into court if they are not
following the legalities of the statute. I
think it was a mistake that we did not
have enforcement powers in the law
prior to this time, and I certainly want
to see it enforced, but I think it will
work to the general satisfaction of all
concerned, not only the employee and
the employer, but also the board itself
if the Commission is permitted to go
directly into court to file, as lawyers have
filed for centuries, their complaint, giv-
ing this person the right to be in court,
to be heard, to be faced with the accuser,
and to be given the opportunity to have
a court record made which is appealable,
and not a trial de novo, which coud oc-
cur in the other instance.

I cannot help but feel that in a cam-
paign year there will be Members who
will vote here because they think they
are doing labor a great favor or minority
groups a great favor by saying, “You can
go out and issue your own orders.” I do
not believe they are doing them a favor. I
think they are doing them a disservice.
If this is going to work and be effective, it
has to be clothed with all the legality
with which we can clothe it; and that is
the Federal court, which has a record
of speed and a record of following up on
such cases which is good.

I have before me a comparison of cases
with the NLRB and other agencies,
which are particularly limited to a cer-
tain set of licensing circumstances. It
does not apply to every type business
where 25 are employed, but a very lim-
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ited group. Perhaps in that kind of
closed community such as licenses, where
they go in and discuss problems among
themselves, it could operate; but I do
not believe it can operate where they
can do this every time that any of the in-
vestigators find what they believe to be
a violation.

Mr. President, this is my statement cn
the amendment and I hope I have
brought some personal experience in re-
gard to this matter.

Mr. DOMINICK. Mr. President, will
the Senator yield?

Mr. SAXBE, I yield.

Mr. DOMINICK. I was extremely in-
terested in listening to the Senator's per-
sonal experiences with these problems
in Ohio. They are not dissimilar to prob-
lems we experience in Colorado.

As an example, I had a gentleman call
me up and say he was being discriminated
against because he was not being given
a better job on a construction project re-
quiring substantial work on scaffolds. He
was a Spanish-speaking man. I looked
into the matter to find out if there was
diserimination involved, In the meantime
the man carried the matter all the way
up to the president of the company. I
found out the reason he was rejected was
not because he was Spanish-speaking,
but because the job required that he
climb to the top of high scaffolds; he
had a shriveled arm and a shriveled leg
and they did not think he could get up
there with all the equipment necessary
to perform the job.

When I explained to him that there
was no discrimination but rather, only
his disability, he was perfectly satisfied.
But it took the president of the company
and a variety of other officials to satisfy
him that he was not being discriminated
against.

This is the point I made earlier. These
matters become quite subjective and
emotional. The more we can utilize
an impartial judicial framework the less
chance we will have of emotional influ-
ence and the better off we will be.

I think the statement of the Senator
from Ohio along these lines are extreme-
1y helpful. I wish to express my apprecia-
tion to the Senator for his support.

Mr. SAXBE. I thank the Senator. I
yield the floor.

Mr. BROCE. Mr. President, I rise to
associate myself with the remarks of the
Senator from Ohio ana the Senator from
Colorado in connection with this amend-
ment.

I noted both examples that were cited
by the Senator from Ohio and the Sena-
tor from Colorado, but I think more than
any particular example I have concern
over the way Congress is delegating au-
thority to nonelected officials in this
country today. There are too many in-
stances in this free society in which we
have authorized regulatory agencies of
the Federal Government to be judge and
jury, policeman and prosecutor at one
and the same time. This is a terribly dan-
gerous potential for those of us who be-
lieve in the Constitution and in due proe-
ess of law as the ultimate safeguard and
protection for every citizen, as the most
fundamental civil right of all.

‘These people are elected by no one. In
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too many instances they are responsive
to no one. The Dominick amendment, in
my opinion, is directed at this particular
problem and it is an effort to address it
to this particular instance of the Equal
Employment Opportunity Commission.
I support the amendment and I support it
because I think we have no alternative if
we are to preserve due process of law in
this country.

Mr. President, I am delighted to sup-
port amendment No. 611 offered by the
distinguished Senator from Colorado
(Mr. Dominick) to provide an efficient
and fair method for enforcing the rights
of those subjected to unfair employment
practices.

Under the Civil Rights Act of 1964 the
Equal Employment Opportunity Com-
mission was given authority to investi-
gate complaints of discrimination in
employment and to try to resolve griev-
ances through conciliation procedures.
The Commission had no mandate to en-
force fair employment practices and I be-
lieve that deficiency should be remedied.

In restructuring the functions of the
Commission, I feel that we should have
two goals in mind—the establishment
of a procedure which is both fair and
efficient.

The public is entitled to have its
business handled by Government in an
efficient manner. One of the criticisms
most often aimed at administrative agen-
cies is that they are notorious in their
inefficiency in handling the caseload
before them. For example, it has been
estimated that the median time in days
elapsed in processing NLRB unfair labor
practice cases, from filing to deecision,
amounted to 323 days in 1970. The pres-
ent EEOC complaint disposition requires
from 18 to 24 months. I do not feel that
it is fair for the Government agencies
to keep either respondents or complain-
ants waiting years before matters in
which they are vitally interested are
disposed. In restructuring Government
agencies such as the EEOC it is incum-
bent upon Congress to show some imagi-
nation to fashion procedures that will
provide for a speedy resolution of pend-
ing business.

Equally important is that the proce-
dures be equitable. Fundamental to our
system of justice is fairness. In our de-
sire to achieve equal employment op-
portunity we must be fair to both the
respondent and complainant. We can-
not forsake the principle that anyone
charged with violating the law is pre-
sumed innocent until proven guilty. He
is entitled to be tried by an impartial
tribunal. This calls for a disinterested
party sitting as the judge of the case.
The policeman and the prosecutor can-
not sit as judge. If fairness is to be
achieved, we must divide the funection
of prosecution from the function of
adjudication.

My objection to S. 2515 as written is
not with its objective but with its pro-
posed means for achieving the stated
end. Under S. 2515 the EEOC would be
able to issue a complaint, to conduct
hearings, to issue cease-and-desist or-
ders, and to include in an order such
things as demands for reinstatement for
back pay, or for the company to report
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regularly to EEOC on how it is complying
with the order. This approach is not fair
in that it gives the EEOC czar-like pow-
ers of policeman, prosecutor, judge and
jury. It violates the fundamental demand
of separation of these powers.

Nor would efficiency be served under
the provisions of 8. 2515. If the EEOC is
unable to handle the case load under the
present arrangement, there seems little
likelihood it could expeditiously dis-
pose of additional responsibilities. It
would take an enormous number of new
employees and attorneys to handle this
case load and it could easily take as long
as 3 years before a case is disposed.

In the alternative, the Dominick pro-
posal to empower the EEOC to sue in dis-
trict courts when conciliatory efforts fail
would achieve the objective of strength-
ening enforcement of equal employment
opportunity under a fair and efficient
procedure. Fairness is promoted under
the district court approach by separat-
ing the functions of the policeman, the
prosecufor, and the judge. A fair trial
and due process are guaranteed to the ac-
cused.

Cases could be handled much more
efficiently under a court enforced sys-
tem. Whereas it now requires from 18
to 24 months to dispose of an EEOC case,
the median time interval from issue to
trial for nonjury trials in U.S. district
courts in 1970 was 10 months according
to the annual report of the Director of
the Administrative Office of the U.S.
Courts.

In sum, I believe Senator DoMINICK’S
amendment to strike all EEOC cease-
and-desist language and substitute
therefore language allowing the EEOC
to file civil actions in Federal dis-
trict court if they are unable to
conciliate the dispute will enhance
the workability of 8. 2515. This
method will combine the EEOC’s exper-
tise in investigating, coneciliating, and
prosecuting unlawful employment cases
with due process guarantees available
only in impartial courts, a much more
fair approach which I urge my colleagues
in the Senate to support.

Mr. DOMINICK. Mr. President, will
the Senator yield?

Mr. BROCK. I yield.

Mr. DOMINICK. Just prior to the Sen-
ator’s appearance in the Chamber today,
the Senator from North Carolina (Mr.
Ervin), in a colloguy with the manager
of the bill, pointed out that President
Roosevelt created a commission to look
into the executive agencies to determine
what should be done about them. Justice
Jackson in referring to the findings of
this commission emphasized that the
first thing that should be done is to sepa-
rate the prosecutory, the investigatory,
and adjudicatory functions. My recollec-
tion is that Mr. Landis said the same
thing when he was made the head of a
similar commission.

What I am trying to do is one portion,
and only one portion of what these emi-
nent commissions have already recom-
mended and to which the Senator from
Tennessee referred. I appreciate the sup-
port of the Senator from Tennessee. 1
hope we can generate enough support to
establish a precedent in this bill against
the easy but irresponsible delegation of
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important judicial powers and authority
to nonelected administrative officials
when such powers and authority clearly
belongs in our Federal courts.

I thank the Senator for his remarks.

ORDER OF BUSINESS

Mr. DOMINICEK. Mr. President, I ask
unanimous consent that my amendment
may be set aside temporarily and then
made the pending order of business fol-
lowing the remarks of the Senator from
Oregon (Mr. PACKWOOD) .

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The remarks of Mr. Packwoop when
he introduced Senate Joint Resolution
187 are printed in the routine morning
business section of the Recorp under
Statements on Introduced Bills and Joint
Resolutions.)

ORDER FOR RECOGNITION OF SEN-
ATOR SCHWEIKER ON MONDAY

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that on
Monday, immediately following the rec-
ognition of the two leaders under the
standing order, the distinguished Sena-
tor from Pennsylvania (Mr. SCHWEIKER)
be recognized for not to exceed 15
minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ORDER FOR ADJOURNMENT UNTIL
MONDAY, JANUARY 24, 1972, AT
10:45 A.M.

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that when
the Senate completes its business today,
it stand in adjournment until 10:45 a.m.
Monday.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BYRD of West Virginia. Mr. Presi-
dent, I suggest the absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The second assistant legislative clerk
proceeded to call the roll.

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that the
order for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AUTHORIZATION FOR THE SIGNING
OF BILLS AND JOINT RESOLU-
TIONS DURING ADJOURNMENT

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that the
Vice President and President pro tem-
pore of the Senate have permission to
sign bills and joint resolutions during
the adjournment over until 10:45 a.m.
on Monday next.

The PRESIDING OFFICER. Without
objection, it is so ordered.

EQUAL EMPLOYMENT OPPORTU-
NQI;I'IES ENFORCEMENT ACT OF
1971

The Senate continued with the con-
sideration of the bill (8. 2515, a bill to
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further promote equal employment op-
portunities for American workers.

The PRESIDING OFFICER. The Chair
announces that the Senate will resume
the consideration of amendment No.
611.

QUORUM CALL

Mr., BYRD of West Virginia. Mr. Pres-
ident, I suggest the absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The second assistant legislative clerk
proceeded to call the roll.

Mr. BYRD of West Virginia. Mr. Pres-
ident, I ask unanimous consent that the
order for the gquorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Colorado is recog-
nized.

(The remarks of Mr. DoMIiNICK when
he introduced S. 3056 are printed in the
routine morning business section of the
CONGRESSIONAL REcOrRD under “State-
ments on Introduced Bills and Joint
Resolutions.”)

LAOS AND THE ROLE OF CONGRESS

Mr. SYMINGTON, Mr. President, it
was indeed disturbing to note some of the
comments contained in an article in the
New York Times this morning with re-
spect to the cwrrent situation in Laos
and the possible future effect of the $350
million “‘ceiling” which Congress placed
on U.S. expenditures in that country for
this current fiscal year.

Of particular concern was an incredi-
ble quote from a high-ranking official
who the Times said asked not to be
identified. This official said:

Maybe one of the reasons the enemy is
attacking so heavily here now is because
of this amendment. It just shows the
tragedy of trylng to put a ceiling on any
way.

Anyone familiar with the situation in
Laos would have little difficulty in
identifying this so-called high-ranking
official who insists on hiding behind the
much-too-frequently-used “background-
er wall;” and the fact that he—in view
of his knowledge about the details in-
volved in adopting this amendment—
would make such a statement is hard to
understand.

In the first place, this informant is
well aware that this $350 million ceil-
ing excludes the costs of United States
bombing in Laos, by far the greatest part
of the continuing American air war in
that country.

Second, it should be pointed out that
this amendment was accepted in the
Senate by a vote of 67 to 11. We were
told at that time that this amount was
what the administration expected to
spend in the next fiscal year in Laos;
again, exclusive of the bombing. The
ceiling figure, also accepted by the House
and now a matter of law, is therefore
that of the administration, not the Con-
gress.

In addition, at the time this amend-
ment was considered it was made clear
that if the administration found that
additional funds were needed, a supple-
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mentary request could be made to the
Congress.

The language of the legislative provi-
sion itself—

No funds may be obligated or expended
for any of the purposes described In sub-
section (a) of this section in, to, for, or on
behalf of Laos in any fiscal year beginning
after June 30, 1972, unless such funds have
been specifically authorized by law enacted
after the date of enactment of this Act.

It clearly shows that there is nothing
to prevent this administration from mak-
ing an additional request for funds to
carry out United States operations in
Laos.

This Times story quotes Ambassador
Godley by name as saying that:

The amendment may cause difficulties for
this mission in maintaining its assistance to
the Royal Laotian Government.

What difficulties? The difficulty of
coming to the Congress and saying, “The
amount of money we told you was needed
is not enough”? The difficulty of telling
the Congress and the American taxpayer
what these funds are to be used for?

I ask unanimous consent that the ar-
ticle in question—Laos Losses Spur Calls
for More Aid"—be printed at this point
in the RECORD.

There being no objection, the article
was ordered to be printed in the REcorp.
as follows:

Laos Losses Spur CaLL ¥FOrR MORE AID—
AMERICANS ARE CONCERNED ABOUT ENEMY'S
DRIVE—SOME SECRECY LIFTED

(By Cralg R. Whitney)

VieENTIANE, Laos, Jan, 20.—Concern about
the unusually powerful and early Commu-
nist offensive In Laos has grown so intense
that the United States Government has lifted
much of the secrecy it maintained over its
efforts here and is saying that, far from
doing too much, the Americans are doing too
little and the Administration may ask for
more money.

The American establishment in Vientiane—
including the Ambassador, G. McMurtrie
Godley, about 300 men of the Central Intelli-
gence Agency, and the more than 100 Army
and Air Force attaches—does not normally
speak for attribution. In recent private back-
ground interviews, however, and during a trip
that the intelligence agency sponsored to the
long-secret guerrilla base and airfield at Long
Tieng, officials made their concern clear.

A senlor American officlal said that the
embassy would probably run out of mili-
tary and economic aid money for Laos well
before the end of the fiscal year this June
unless Congress raised the $350-million cell-
ing on it. The reason, he said, was the serious
toll of the American-backed guerrilla and
regular Laotian forces since the intense
Communist attack began last month and the
need for bullets, bombs and artillery shells.
The Administration may have to ask for
more, the official added.

The Laotlan Premler, Prince Souvanna
Phouma, is aware of the restrictions on
American aid, A European diplomat who saw
him recently said today that the Prince was
growing discouraged and reported: “He says,
‘What can we do? Maybe we'll have to give
ape
The §350-milllon limit was Imposed by
Congress as an amendment to the Adminis-
tration's military procurement bill last fall.
It covers the costs of all forms of military
assistance and weapons and about 8$50-
million in economic ald that the Administra-
tion sald it planned to spend in Laos in the
current fiscal year. But it. does not cover the
costs of American bombing here, the largest
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part of the continuing American air war in
Indochina.

“Maybe one of the reasons the enemy is
attacking so heavily here now is because of
this amendment,” a high-ranking official said
in an interview in which he asked not to be
identified. “It just shows the tragedy of try-
ing to put a ceiling on any war.”

Ambassador Godley sald today: “The
amendment may cause difficulties for this
mission in maintaining its assistance to the
Royal Laotian Government."

Since the North Vietnamese began attack-
ing in unusually large force across the Plaines
des Jarres in northern Laos and drove the
C.I.A. group and its Laotian defenders out
of the Long Tieng base, which is 80 miles
north of Vientlane, much though not all of
the reticence of the official establishment
about its activities has fallen off.

EMBASSY ARRANGED TOUR

This was dramatically apparent yesterday
when, for the first time, the embassy, at the
Ambassador’s direction, arranged for report-
ers to charter airplanes and helicopters from
the Government contractor, Alr America, to
fly to Long Tieng to see the scope and nature
of the American-supported Laotian effort in
defense of the base.

An American officlal accompanied the re-
porters and allowed them to go anywhere
they wanted, but did not permit his name to
be published. He said that one reason for
finally granting access to the base—after all
the C.I.A.'s sensitive radlo and other com-
municaticns equipment had been taken out
before the high point of the Communist
attack Jan. 12—was that, in his view, much
nonsense had been written about Long Tieng
“and we thought you should see it for your-
selves.”

What was there was nothing extraordi-
nary—an airfield, probably used by Laotian
T-28 propeller-driven bombers, since it was
too short for American jets; a handful of
American civillans with radios helping the
Laotians on air strikes they could not handle
with their own air force, and a large, almost
completely abandoned, village where depend-
ents of the gulerrilla army of Meo tribesmen
had lived before the North Vietnamese swept
down from the Plaine des Jarres and began
shelling the Long Tieng Valley on New Year's
Eve.

The enemy attackers were still on a craggy
limestone ridge at the southeast end of the
base yesterday. Airplanes do not land on the
ailrstrip now for fear of ground fire but
drop supplies by parachute.

It was apparent at the command post
overlooking the ruggedly beautiful valley
that if the base was ever exclusively run
for Maj. Gen. Vang Pao's Meo irregulars, it
is no longer. The General whom the Ameri-
cans in civillan clothes fondly called “V.P."
was there, cheerful and natty in a dark brown
safarl sult with stars on each collar, but he
was surrounded by other regular Laotian gen-
erals and by the Laotian Defense Minister,
Sisouk na Champassak.

In fact, the Meos did bear a heavy burden
of the fighting in northern Laos for many
years during the so-called secret war of the
nineteen-sixties. Long Tleng is a mountain
country south of the Plaine des Jarres, which
is their ancestral homeland, and may explain
why they have been fighting so hard for so
long.

But now, according to Americans here,
they are weakened, and are belleved to num-
ber only about 2,000 of the 6,000 or so troops
that are fighting on the high ridges over-
looking Long Tieng,

There were 400,000 Meos there before the
war but only 200,000 are belleved there now,
through combat losses and the traumas of
annual forced migrations, as they lost ground
militarily in the dry season and then took
it back agaln when the rains came in sum-
mer.
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THE COALITION THAT DIED

The clandestine army was set up largely
for political reasons. Laos is in theory a neu-
tral kingdom and has been since 1962 when,
under Iinternational supervision, the in-
digenous Pathet Lao Communist, the right-
ist military faction and the neutralists
formed a coalition under Prince Souvanna
Phouma that collapsed in fighting that year.

Pathet Lao officials left the Government
then and their positions have not been filled
since. Fighting between the Government
forces, quietly supported by the Americans,
and the Pathet Lao, supported and now
vastly outnumbered by the North Vietnam-
ese Army, has been going on since 1963.

American intelligence here, backed by in-
dependent diplomatic sources, says that
there are 80,000 zo 90,000 Nerth Vietnamese
troops in the country but only an estimated
30,000 in the Pathet Lao forces, which do
not do the bulk of tke fighting.

On March 6, 1970, President Nizon put on
record the previously known but officially
unacknowledged facts that American Air
Force and Navy planes had, with Prince Sou-
vanna Phouma's consent, been bombing
North Vietnamese supply trails in southern
Laos for years and that they had been
filylng air support for the Royal Laotian forces
in the north as well.

Now, with the latest North Vietnamese at-
tack—6,000 to 9,000 superbly trained and
equipped combat troops are estimated to be
in the van of the Long Tieng fighting—
American officials have apparently concluded
that they have nothing to lose by putting
more information cut in the open.

“It's a North Vietnamese invasion, the
most serious attack they’'ve ever made here,”
one official said at Long Tleng the other day.
“They are more determined to knock these
pecple out.than they have ever been before,”

So the Americans have now allowed re-
porters to see how they support General Vang
Pao and the regular and irregular Laotian
forces. Yesterday at Long Tieng, the roar of
American Air Ferce F-105 and F-4 fighters
often resounded through the valley as they
flew combat-support missions, and the Amer-
ican civilians were planning more big strikes
by B-52's. All the planes are from bases to
the south, in Thalland.

That support dces not come under the
Congressional $350-million Iimit, but the
bombs dropped by the 40-plane Laotian Aid
Force do come under it.

So did the §1-million for ammunition that
blew up at Long Tieng when it was struck by
North Vietnamese shells and so did hun-
dreds of thousands of dollars represented
by about 20 guns of 105 and 155 millimeters
that were captured by the enemy when the
Plaine des Jarres was overrun last month.

So too does the money that pays the 3,000
to 4,000 Thal soldiers—the exact number is
not known—who have been manning artil-
lery positions here and are described by the
American authorities as volunteers paid by
the United States through the Laotian Gov-
ernment.

Of these men, 1.000 or 2,000 are still in
Laos, in positions around Long Tieng, and
others have suffered neavy casualties in fight-
Ing farther south on the Boloven Plateau.

There is a growing feeling of futility among
the Americans here. “It’s obvious we can't
just depend on a C.IA. irregular force,” an
official said, “We've got to build up some kind
of securlty force, but how?"

A Western ambassador commented; “I
haven’t the faintest idea what political ob-
jective the North Vietnamese have in mind.”
He and the Laotians themselves expect heavy
fighting to continue arcund Long Tieng dur-
ing the dry season, which does not end until
May.

Mr. BYRD of West Virginia. Mr. Pres-
ident, will the Senator yield?

Mr. SYMINGTON. I am glad to yield
to the able assistant majority leader.
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Mr. BYRD of West Virginia. I con-
gratulate the distinguished Senator from
Missouri on his statement. I do not know
whether it has occurred to the unnamed
bureaucrat or not, but I think it might be
correctly stated that the reason Congress
feels impelled to place ceilings on such
amounts derives from the very fact that
we do have such bureaucrats who are not
responsible to the people directly and who
place no rein or check upon their own vi-
sionary schemes and activities.

I congratulate the Senator from Mis-
souri on his continuing concern about the
situation in Laos, Cambodia, and in all of
Indochina. I share with him this concern
because I am afraid that unless Congress
does put its foot down, does place ceilings
on these amounts, does exercise a strict
surveillance and a check rein, we will find
ourselves being sucked into new and con-
tinuing Vietnams.

I have visited in many countries of the
world and I think I can say without ques-
tion that in every country so many of our
own people seem always to put the inter-
ests and viewpoints of the host countries
ahead of the interests and welfare of the
United States and its people.

In closing I say that such a statement
by such a bureaucraf is simply anserine
in other words, stupid.

I thank the Senator and I congratu-
late him on the fact that he takes the
floor often to speak his mind and to take
a strong stand on behalf of prudence in
spending and caution against new in-
volvements in Laos and Cambodia.

Mr. SYMINGTON. I am deeply grate-
ful to the assistant majority leader for
his kind but undeserved remarks. I know
that my protest will have added weight
because of his position in the Senate.

In this connection, incidentally, not
only was this bill passed with such a
heavy majority, and it was supported by
the chairman of the Committee on
Armed Services, but also it carefully left
open the opportunity for the adminis-
tration to come back for more money if
and when they found it was needed. For
this spokesman out there to take upon
himself to criticize Congress as he has
done according to this article in the press
today is an unfortunate way of trying to
conduct his business.

FEED GRAIN PRODUCERS HURT
BY LOW PRICES

Mr. SYMINGTON. Mr. President, in
1970, the corn blight reduced a projected
4.7 billion bushel corn crop to an actual
production of 4.1 billion bushels.

In order to assure adequate production
of feed grains for consumers and for ex-
port during 1971, the Department of
Agriculture asked farmers to plant addi-
tional acres.

The result of this increased acreage
program was an additional 8.9 million
acres planted in grain and more than 5.5
billion bushels of corn produced.

Although the Department of Agricul-
ture request for increased acreage was in
the national interest, it is the American
farmer and not the Government who is
paying for the increased production.

Farmers pay in two ways. First, they
invested more time and money in plant-
ing, cultivating, and harvesting the 1971
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corn crop. Second, it is expected that
they will receive an estimated $500 mil-
lion less income on the larger 1971 crop
than they received in 1970.

Because of this development many
farm leaders and publications are re-
questing that the Congress enact legis-
lation to increase the corn loan rate; and
also to establish a strategic grain reserve.

Wallaces Farmer, in an editorial in its
January 8, 1972, issue, refutes some ob-
jections offered by administration
spokesmen to the passage of this legis-
lation, and lists as a reason this recom-
mendation for its enactment:

A modest stock of grains in government
hands ecould remove the need for planned
overproduction whenever there is a risk of
shortage—as with the threat of blight.

I ask unanimous consent that this edi-
torial from Wallaces Farmer be inserted
at this point in the REcorb.

There being no objection, the editorial
was ordered to be printed in the REcorp,
as follows:

UrceE HIGHER CoRN LOAN AND RESERVE PLAN

Congress is considering an increase in loan
rate for feed gralns and formation of a stra-
teglec reserve. This makes good practical
seinse,

Price of corn at loan rate is just too low
in relation to farm costs and farm income.

Ideally, we would find a way of increasing
payments to those farmers who divert acre-
age and thereby contribute most to bringing
production in line with demand. But those
who form and administer farm programs
haven't seen fit to take this approach.

The secretary of agriculture has raised 3
main objections to increasing the loan rate.

One is that he would be required to raise
loan rates of other crops which do not need
an increase. Congressional action could get
around this.

Another is that a higher loan rate might
discourage participation in the 1972 feed
grain program. This can be solved by boost-
ing the incentive for participation.

His 3rd objection is that a higher price
may decrease the amount of feed grains we
can export to foreign nations, The $1 price
tag on 1971 corn is not expected to increase
exports over those from the $1.30 corn from
the 1970 crop. It appears that nonprice fac-
tors like world supply may be more impor=-
tant than price.

There's also an objection to raising the
corn loan rate that seldom gets discussed
in an election year. This is the fact that
a higher loan rate increases the federal treas-
ury outlays. True. But a stronger case can
be made for farm subsidy than for some of
our military expenditures, for one example.
And putting more money In farmers’ hands
Is & way of stimulating the general economy.

It could be argued that there may be still
higher prioritles unfunded than Improving
farm income. But the fact remains that pri-
orlties are established by political muscle.

At the moment, farmers have a good deal
of political muscle. Thelr vote was a key In
the last presidential election. And may well
be in the next one.

Formation of a sfrategic reserve looks
equally sound. A modest stock of grains in
government hands could remove the need for
planned overproduction whenever there is a
risk of shortage—as with the threat of blight.

The secretary of agriculture has pointed
out that farmers now hold the nation’s stra-
tegic reserve of grain.

But where were such reserves when the
1971 acreage goals were planned? It would
take more Iincentive for on-farm storage
to make this approach effective.

This looks like the time to -push for an
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increase in corn loan rate and strategic
reserve.

EQUAL EMPLOYMENT OPPORTUNI-
TIES ENFORCEMENT ACT OF 1971

The Senate continued with the con-
sideration of the bill (S. 2515), a bill to
further promote equal employment op-
portunities for American workers.

Mr. WILLIAMS. Mr. President, return-
ing to the amendment which is pending
and which has been offered by the Sena-
tor from Colorado (Mr. DomiNIcK), let
me say, in final remarks on my part this
afternoon, that the issue that goes to
the very heart of this bill is whether
unfair employment practices should be
dealt with by way of administrative
cease-and-desist proceedings, subject to
appellate court review, or whether the
Commission must resolve questions of
discrimination through court litigation,
as proposed in this pending amendment
by the Senator from Colorado. When this
bill was last before the Senate this
same issue was discussed at great length
during the debates on S. 2453, and action
by the Senate by a rollcall vote decided
in favor of the cease-and-desist ap-
proach, -

Since the inception of title VII, there
has been an almost universal recognition
of the need to provide some public mech-
anism for adjudication of charges relat-
ing to unfair employment practices. All
of the Government witnesses testified at
our hearings on the need for enforcement
power for the Commission; and the Com-
mittee on Labor and Public Welfare was
unanimous in its view that some method
of enforcement was required for title VII.
The only disagreement has been whether
this enforcement power should be
through administrative proceedings or
litigation in the courts.

An amendment to provide court en-
forcement for title VII, instead of ad-
ministrative cease-and-desist proceed-
ings, was given full and careful con-
sideration throughout the hearings and
in discussions in the full committee. The
amendment was rejected, however, and
the bill with administrative cease-and-
desist enforcement powers was unani-
mously reported.

I should stress at the outset, that the
type of enforcement favored by the com-
mittee is the very same type of authority
which has been given to virtually all
other Federal regulatory agencies such as
the Federal Trade Commission, the In-
terstate Commerce Commission, the Se-
curities Exchange Commission, the Na-
tional Labor Relations Board, and
others; all of these administrative agen-
cies are empowered to issue cease-and-
desist orders after holding administra-
tive hearings.

In addition, the type of enforcement
authority provided for in S. 2515 is the
same as that adopted by 34 of the 38
States which have equal employment
opportunity laws. Thus, we are in har-
mony with the States and we are in har-
mony with the other administrative
agencies.

The committee found sound reason to
follow the same approach in this bill.
The same considerations which have led
to the adoption of administrative en-
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forcement in other areas were found to
be fully applicable here.

One of the considerations is the need
for the development and application of
expertise in the recognition and solution
of employment discrimination prob-
lems—particularly as these problems are
presented in their more complex insti-
tutional forms.

In the past several years, the develop-
ment of the law of employment dis-
crimination has made it increasingly
clear that the most significant subject of
dispute is often not whether there has
been discrimination but what the appro-
priate remedy is to correct discrimina-
tion. Further, the question of remedy is
often not posed as to just one person or
small group or persons who have been
discriminated against, but involves dis-
criminatory practices inherent in the
employer’s basic methods of recruitment,
hiring, placement, or promotion.

Accordingly, one discrimination has
been found, the district courts have in-
creasingly been grappling with complex
questions of remedy, involving, for ex-
ample, the plantwide restructuring of pay
scales, progression lines, and seniority
systems.

Thus, the nature of the issues arising
under title VII indicates that reliance
upon the expertise developed by trial ex-
aminers and commissioners in the course
of their ongoing administrative experi-
ence with such issues is just as impor-
tant for this subject matter as is true
of the equally complex subjects handled
by the Federal Trade Commission, the
Securities and Exchange Commission,
and others I have mentioned.

Another consideration of utmost im-
portance is that exclusive reliance on
court litigation means throwing a new,
additional burden on our already over-
worked Federal district courts.

The complexity of the issues in em-
ployment diserimination cases can give
rise to enormous expenditures of judicial
resources. The present—and ever in-
creasingly overcrowdea—caseloads of
the Federal courts is a well-known fact,
and, as repeatedly emphasized by the
Judicial Conference of the United States,
measures are desperately needed to ex-
pedite trials and relieve the dockets of
these courts.

Statistics appearing in the 1970 An-
nual Report of the Director of the Ad-
ministrative Office of the U.S. Courts in-
dicate that there were 16,032 trials
completed in the U.S. district courts in
1970, up 11 percent over 1969 and about
60 percent more than in 1962. There was
a total of 127,240 civil and criminal cases
on the dockets in 1970, and, in jurisdic-
tions where the caseloads are the heav-
iest, it is not uncommon for several years
to elapse before a matter is reached for
trial.

The judicial conference report men-
tions specifically that civil rights cases
have accounted for a good part of the
overall growth in case filing, Between
1961 and 1970 there was an increase of
more that 1,200 percent in civil rights
cases filed and in the year 1970 itself,
there were 3,985 civil rights cases filed
compared to 2,453 in 1969, an increase
of 63 percent.

The potential for court backlog created
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by requiring these cases to be handled a:t
the initial level in the district courts is
clear from these statistics. Moreover,
Chief Justice Burger called attention to
the problem of overburdening the courts
with new cases in his address to the
American Bar Association in July of 1970
when he stated:

From time to time Congress adds more
judges, but the total judicial organization
never quite keeps up with the caseload. Two
recent statutes alone added thousands of
cases relating to commitment of narcotic
addicts and the mentally ill. These additions
came when civil rights cases, the votlng cases
and prisoner petitions were expanding by
the thousands.

In appraising the question of enforce-
ment by district court trials rather than
through agency hearings followed by
appellate court review, the committee
was thus particularly concerned with
the acute problem of overcrowding of our
trial court system. It recognized that to
thrust this additional caseload on the
district courts would not only clog the
already overburdened trial dockets of
the courts, but might well delay the
administration of justice on a national
scale unprecedented in our history. It
is truly said that “justice delayed is
justice denied.” Such is not our objec-
tive,

In this bill we have given considera-
tion to the problems encountered by our
courts and have not imposed upon them
this additional burden.

I should also point out that the en-
forcement mechanism contained in S.
2515 will insure more quickly a unified
approach to the problems of discrimina-
tion, since decisions would be rendered
by one agency rather than several hun-
dred district court judges. In this way,
I believe a greater degree of predictabil-
ity regarding legal interpretations and
remedial approaches will be available
to those who are covered by the law.

The argument has been made that
court enforcement would be faster and
more efficient than administrative en-
forcement, and the experience of the Na-
tional Labor Relations Board was cited
during our hearings as proof of this ar-
gument. The committee examined this
contention and concluded that it was not
borne out by available figures. The statis-
tics in our record showed that the median
time for resolution of a complaint by the
National Labor Relations Board, from
filing to decision, is a few days more than
1 year, whereas the median time for res-
olution of contested cases in U.S. district
courts, from filing to decision, is 17
months—a considerable difference.

In closing, I would emphasize that our
committee concluded that the cease-and-
desist mechanism is the best possible
method for securing the equal employ-
ment opportunities provided in this bill.
Court enforcement is not without its
merits, nor would it be unworkable if it
beeame the device in the bill—but cease
and desist is the better way, and our mil-
lions of disadvantaged citizens deserve
no less than the best we can provide.

THE WEST COAST DOCK STRIKE

Mr. HRUSKA. Mr. President, -Presi-
dent Nixon is to be applauded for his in-
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sistence that the west coast dock strike
be settled immediately. He has been very
tolerant of the congressional leadership
which has ignored his two previous ur-
gent pleas of 2 years standing for com-
prehensive emergency sirike legislation.

It is to be hoped that the public will
strongly support his present effort to
achieve prompt settlement of this crip-
pling work stoppage.

This tieup has disrupted our national
economy too long. It is my hope that the
Congress will indeed have the legislative
solution to the dispute on the President’s
desk next week.

Our economic problems are serious
enough without facing additional deteri-
ration in our export cituation, deteriora-
tion which was very costly among many
others to wheat and livestock farmers in
the Midwest as well as shippers of prod-
uce and other perishables.

It is estimated that during July and
August of last year alone, some $125 mil-
lion worth of farm products which nor-
mally would have moved through west
coast ports did not move at all. As much
as 60 percent of that business has been
lost and will be very difficult if not im-
possible to regain.

Our largest foreign customer, Japan,
relied heavily upon west coast ports.
Now Japan is developing new sources of
supply because of the unreliability of our
exports.

Wheat and flour exports declined at
least $100 million in the past 6 months
compared to the same period a year ago.

I thoroughly agree with the President
that such a damaging disruption can no
longer be tolerated. I will enthusiastic-
ally support his legislation to settle this
dispute promptly.

QUORUM CALL

Mr. BYRD of West Virginia. Mr, Presi-
dent, before moving to adjourn, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The legislative clerk proceeded to call
the roll.

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that the
order for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ORDER OF BUSINESS

Mr. BYRD of West Virginia. Mr. Presi-
dent, what is the pending question before
the Senate?

The PRESIDING OFFICER. The
pending question is on agreeing to the
amendment of the Senator from Colo-
rado (Mr, DoMINICK), as modified.

Mr. BYRD of West Virginia. I thank
the distinguished Presiding Officer.

PROGRAM

Mr. BYRD of West Virginia. Mr. Presi-
dent, the Senate will convene on Monday
next at 10:45 a.m. Immediately after the
recognition of the two leaders under the
standing order, the distinguished Sen-
ator from Pennsylvania (Mr. ScHWEI-
Ker) will be recognized for not to exceed
156 minutes, following which there will be
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a period for the transaction of routine
morning business, with statements there-
in limited to 3 minutes, the period to
end at 11:30 am.

At the conclusion of morning business,
the Chair will lay before the Senate the
unfinished business. The pending ques-
tion at that time will be the amendment
by the distinguished Senator from Colo-
rado (Mr. Dominick), on which there
is a time limitation agreement of 1%
hours, to be equally divided. The time
limitation on any amendments in the
second degree will be 30 minutes.

At the conclusion of the time on the
amendment, and amendments, if any, in
the second degree, a vote will occur on
the Dominick amendment. The yeas and
nays have been ordered, consequently a
rollcall vote will occur at circa 1 p.m. on
Monday next, the exact time depending,
of course, on whether any pending
amendment in the second degree is be-
fore the Senate at the hour of 1 p.m.

Following the vote on the Dominick
amendment, other rollcall votes are ex-
pected. Senators are alerted, therefore,
that there will be a rolleall vote—or roll-
call votes—on Monday next.

The Senate will continue its consid-
eration of the unfinished business until
it is disposed of. When the Equal Em-
ployment Opportunities measure is dis-
posed of, one way or the other, the Sen-
ate will then proceed to take up the
Higher Education Act—a message from
the House of Representatives—on which
there is a time limitation agreement of
6 hours, with 2 hours on any amendment
in the first degree and 1 hour on any
amendment in the second degree. Roll-
call votes are expected on that measure,
and when the Senate has disposed of
that measure, other thorny issues will
confront this body, among which are the
Voter Registration Act, the Equal Rights
for Women constitutional amendment,
the Wheat Reserve Act, the foreign aid
appropriation bill—but not necessarily in
that order.

Senators, therefore, are alerted to the
fact that the Senate has much impor-
tant business ahead. Business will be ex-
pedited. Rollcall votes can come at any
time, and the leadership on both sides
of the aisle hopes that Senators will
arrange their schedules accordingly, so
as to assure good attendance at all times,
in order that the business of the Senate
and the business of the people can be
expedited as much as possible.

ADJOURNMENT UNTIL 10:45 A.M.
MONDAY, JANUARY 24, 1972

Mr. BYRD of West Virginia. Mr. Pres-
ident, if there be no further business to
come before the Senate, I move, in ac-
cordance with the previous order, that
the Senate stand in adjournment until
10:45 a.m. on Monday next.

The motion was agreed to; and (at
3:40 p.m.) the Senate adjourned until
Monday, January 24, 1972, at 10:45 a.m.

NOMINATIONS

Executive nominations received by the
Senate January 21, 1972:
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NATO .CoUuNCIL REPRESENTATIVE

David M. Kennedy, of Illinois, to be the
U.S. Permanent Representative on the Coun-
cil of the North Atlantic Treaty Organization,
with the rank and status of Ambassador
Extraordinary and Plenipotentiary.

DEPARTMENT OF STATE

Willis C. Armstrong, of New Jersey, to be an
Assistant Secretary of State.

DIPLOMATIC AND FOREIGN SERVICE

Kenneth Franzheim II, of Texas, now Am-
bassador Extraordinary and Plenipotentiary
of the United States of America to New Zea-
land and to Western Samoa, to serve con=-
currently and without additional compensa-
tion as Ambassador Extraordinary and Pleni-
potentiary of the United States of America
to Fiji.

John I. Getz, of Illinois, a Foreign Service
officer of class 1, to be Ambassador Ex-
traordinary and Plenipotentiary of the
United States of America to Malta.

Albert W. Sherer, Jr., of Illinois, a Foreign
Service officer of class 1, to be Ambassador
Extraordinary and Plenipotentiary of the
United States of America to the Czechoslovak
Socialist Republic.

U.S. DisTRICT COURTS

Wilbur D. Owens, Jr., of Georgia, to be a
U.S. district judge for the middle district of
Georgia vice William A. Bootle, retiring.

DEPARTMENT OF JUSTICE

Ermen J. Pallanck, of Connecticut, to be
U.S. marshal for the district of Connecticut
for the term of 4 years vice Gaetano A. Russo,
Jr., resigned.

Ralph E. Erickson, of California, to be an
Assistant Attorney General vice William H.
Rehnquist, resigned, to which office he was
appointed during the last recess of the
Senate.

Dale Kent Frizzell, of Kansas, to be an
Assistant Attorney General vice Shiro
Kashiwa, resigned, to which office he was
appointed during the last recess of the
Senate.

Henry E. Petersen, of Maryland, to be an
Assistant Attorney General vice Will Wilson,
resigned, to which office he was appointed
during the last recess of the Senate.

NATIONAL RAILROAD PASSENGER CORPORATION

Rose M. Fanucchi, of California, to be a
member of the board of directors of the Na-
tional Railroad Passenger Corporation for the
remainder of the term expiring April 28,
1978, vice Catherine May Bedell.

U.S. CoAsT GUARD
The following-named officers of the Coast

Guard for promotion to the grade of lieu-
tenant commander:

Andrew F. Durkee, Jr. James M. Loy
Norman J. Cross Gordon G. Piche
Milford G. Gillam, Jr. Edward V. McGuire
Edward K. Roe John A. Gloria
Richard S. Jarombek Arnold H, Litteken,
William R. Wilkins Jr.
George E. Watts Joseph M. Maka
Stephen P. Plusch Paul A. Martin
Kenneth W. Thompson Thomas A. Welch
Peter K. Valade Anthony J. Lutkus
David N. Arnold Thomas J. McCarthy
Robert Bates Richard L. Anderson
James R. Sherrard Robert L. Hanna, Jr.
Robert L. Sundin Gary Russell
Fred H. Halvorsen William E. Remley
Raymond E. Cunning- Martin C.-Miller
ham, Jr. Walter C. Reissig
Robert T. Dailey Larry A. Murdock
Richard J. Beaver Timothy V. Johnsop
Harry E. Budd, Jr. David Zawadzki
Berne C. Miller Robert J. Heid
Harold G. Reed Richard B. Ralph
Alan D. Rosebrook Thomas Rutter
Jerry J. Surbey -~ George A. Bachtell
Robert E. Hammond I1Paul T: Potter-
CXVIII———47—Part [La/il00 (Lo
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Frank R. Long
Richard C. Waterman
Burton F. Folce, Jr.
Jerry C. Bacon
Martin L. Lindahl
Charles W. Murray
Richard V. Butchka
Donald G. Campbell
William R. Ladd
Walter F. Bodner, Jr.
Gary C. Nelson
Ronald J. Davies
Larry R. Hyde

Leo J. Black, Jr.
Thomas Nunes
Stephen H. Davis
Andrew F. Hobson
John A. McCullough
Delbert L. Hemphill
Wayne I. Smith

Gary A. Rogers
James E. Cornell
Lawrence R. Rodgers
James D. Crisp, Jr.
William H. Rollins, Jr.
Charles C. Williams
Larry P. Scarborough
Robert H. Miller
Anthony G. Kasparian
Jimmie H. Hobaugh
Bernard W. Ching
Ted B. Bryant
William J. Loefstedt
Thomas J. McKerr
William R. Arnet, Jr.
James H. Donahue
Milton J. Foust
Neil A. Wagstaff
Richard W. Werner
Reed C. Mattingly
Sperry C. Storm Eldon L. Beavers
Walter B. Ferm Paul G. Patrinos
David R. Van Dreumel Raymond C. Herring-
Richard G. Evans ton
John R. Carlile, Jr. Dennis W. Kurtz
Thomas L. Osborne David H. Amos III
Gerald J. Pounds Lindon A. Onstad
Richard G. Johns Roger T. Rufe, Jr.
Robert L. Zeller Marcel J. Bujarski

The following named member of the Per-
maneat Commissioned Teaching Staff of the
Coast Guard Academy for promotion to the
grade of captain:

Roderick M. White.

The following-named Reserve officers to be
permanent commissioned officers in the Coast
Guard in the grade indicated:

Lieutenant commander
Jules A. Peebles.
Lieutenant
Gordon O. Tooley.
U.S. ARMY

The following-named officers for appoint-
ment in the Regular Army of the United
States to the grade indicated under the pro-
visions of title 10, United States Code, sec-
tions 3284 and 3307:

To be major general

Maj. Gen. Kenneth Howard Bayer [Racoml-
Army of the United States (brigadier
general, U.S. Army).

Maj. Gen. Ralph Longwell Foster Blocom-
Army of the United States (brigadier
general, U.S. Army).

Maj. Gen. Morgan Garrott Roseborough,
B all \rny of the United States
(brigadier general, U.S. Army).

Lt. Gen. Robert Edmondston Coffin,
P2 Army of the United States (brigadier
general, U.S. Army).

Maj. Gen. William Henry Blakefield,
Army of the Uuited States (brigadier
general, U.S. Army).

Maj. Gen, Robert Bruce Smith, PEEreren
Army of the United States (brigadier
general, U.S. Army).

Maj. Gen. Donald Harry Cowles,
P2 Army of the United States (brigadier
general, U.S. Army).

Maj. Gen. George Mayo, Jr.,
Army of the United States (brigadier
general, U.S. Army).

Maj. Gen. George Samuel Beatty, Jr.,

y of the TUnited States
(brigadier general, U.S. Army).

Lt. Gen. Robert Clinton Taber, PFararen
P22 Army of the United States (brigadier
general, U.S. Army). .

Maj. Gen. John Howard Elder, Jr.,
Army of the United States (brigadier
general, U.S. Army).

Maj. Gen. William Warren Cobb,
P=a Army of the United States (brigadier
general, U.S. Army).

Maj. Gen. Edwin ‘I. Donley JIEESraccdll.
Army of the United States (brigadier general,
U.S. Army). ..« S.€ ov’.e
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Ma.i Gen. Erwin Montgomery Graham,
Jr., Army of the United
States (brigadier general, U.S. Army).

Maj. Gen. John Daniel McLaughlin,
Army of the United States (brigadier
general, U.S. Army).

Maj. Gen. George Sammett, Jr., EES0RTeN
228 Army of the United States (brigadier
general, U.S. Army).

Maj. Gen. William Alden Burke, [ES08e
P8 Army of the United States (brigadier
general, U.S. Army).

Maj. Gen. Warren Kennedy Bennett,
P Army of the United States (briga-
dier general, U.S. Army).

Lt. Gen. Harris Whitton Hollis,EEeEe
228 Army of the United States (brigadier
general, U.S. Army).

Maj. Gen. George Washington Putnam,
Jr., IEEErwdll Army of the United States
(brigadier general, U.S. Army).

Maj. Gen. Robert Paul Young, I Erercdll,
Army of the United States (brigadier general,
U.S. Army).

Maj. Gen. Francis Paul Koisch, IS,
Army of the United States (brigadier general,
U.S. Army).

Maj. Gen. Thomas Matthew Rienzi,
P88 Army of the United States (brigadier
general, U.S. Army).

Maj. Gen. William Russell Kraft, Jr.,
P Army of the United States (brig-
adier gencral, U.S. Army).

Maj. Gen. Charles Wolcott Ryder, Jr.,
PR Army of the United States (brig-
adier general, U.S. Army).

Maj. Gen. William Edgar Shedd III,FEEW
PEEveal Army of the United States (brigadier
general, U.S. Army).

Maj. Gen. Joseph Edward Pieklik,
28l Army of the United States (brigadier
general, U.S. Army).

Maj. Gen. William Bennison Fulton, 567-
05-6670, Army of the United States (brigadier
general, U.S. Army).

U.S. Navy

Rear Adm. David H. Bagley, U.S. Navy, for
appointment as Chief of Naval Personnel in
the Department of the Navy for a term cf 4
years.

Rear Adm. David H. Bagley, U.S. Navy,
having been designated for commands and
other duties of great importance and respon-
sibility determined by the President to be
within the contemplation of title 10, United
States Code, section 5231, for appointment
to the grade of vice admiral while so serving.

Rear Adm. Douglas C. Plate, U.S. Navy,
having been designated fcr commands and
other duties determined by the President to
be within the contemplation of title 10,
United States Ccde, section 5231, fcr ap-
pointment to the grade of vice admiral while
so serving.

Rear Adm. Robert S. Salzer, U.S. Navy,
kaving besn designated for commands and
other duties determined by the President to
be within the contemplation of title 10,
United States Code, section 5231, for ap-
pointment to the grade of vice admiral while
so serving.

Rear Adm. Stansfield Turner, U.S. Navy,
having been designated for commands and
other duties determined by the President to
be within the contemplation of title 10,
Uaitzd States Code, section 5231, for appoint-
ment to the grade of vice admiral while so
serving. 1

Vice Adm. Robert L. Townsend, U.S. Navy,
for appointment to the grade of vice admiral,
when retired, pursuant to the provisions of
title 10, United States Code, section 5233.

U.S. MARINE CORPS

Lt. Gen. Donn J. Robertson, U.S. Marine
Corps, when retired, to be placed on the re-
tired list in the grade of lieutenant general
in accordance with the provisions of title
10, U.S. Code, section 5233.
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IN THE AIR FORCE Huey, James R., Jr. I Sravrll Coil, James A., Jr., vl
The following-named officers for promotion Hutton, Robert D.IEEcateell Collinge, James A.,[raren
in the United States Air Force, under the ap- Johnson, Joseph M.IEREEreell Collins, James L., Jr. el
propriate provisions of chapter 839, title 10, Johnson, Wayne A_ITeEeeeeed Conrad, Francis E. [Eteeereedl
United States Code, as amended. Kaminski, Paul F. [Faraorll Cottingham, Andrew.
Kasdan, Morton L, el Cudia, Joseph,|
J MEDIOAL , CORES Keenan, James D. Currier, Charles B. el
Lieutenant colonel to colonel Kelly, Paul A.,[FEaved. Cutting, John W. B ararecll
Adamson, Godfrey D., Jr., Fararrd Koop, Lamonte P. I ararell DeMeester, Tom R., TR
Aljman, Robert M. I racccll Logan, Neal J., [FE el Dean, Arthur J., Jr. el
Andrews, Philip W. IS teredl Longo, Michael R., Jr. el Dunker, Richard B. ISl
Axline, John W. EREvarrl Maioriello, Richard P JtSrevedl Egan, Thomas J. IFErecll
Breslau, Roger C. IFararwd McFarlane, Claude L., [PRraredl Eversmann, William, [ acell
Burkhart, Fred L.JICacacccdl Mendoza, Edward, [ Ecarcd Fauver, Howard E., Jr. [P araced
Calvert, John H., Jr. el Michaels, David L., FEarrd Feemster, John A, 2Rl
Costin, Ronald E. A Murphy, Jerry L. Rl Foy, Gerald W., IRl
Coursey, John W.Eaoarecdl. Neimanis, Andris, [ ecarccll Frederick, Fred D. [ Sravccl
Cowan, William R. FReavrl Noga, Gerald W., Pararecdl Freihofer, Erick J. [Etrercell
Daniel, Thomas G. 2 Ecacrd Olsen, Armin B. [Farared Frileck, Stanley P.Iacaco
Dannemiller, Francis J. e d. Patton, John P., Jr. Il Gardner, William R. IFCEcacrdl
Davis, Jefferson C. [Farecedl Paull, Robert M., IESrareell Gelber, Rene L. [EScaccd
Davison, Richard A Jevercdl Pohl, Donald R., e Gernon, William H.
Dennis, LeBaron W.,[FEScarcl Price, Terrill E., Jr. [ arared Giberson, Eric S.,
Edmunds, Frank E., Jr JERSerrll. Reay, Donald T. [ ararrd Gilbert, Robert F.
Fidone, George S. I Eacrd Reber, Howard A., [FREard Green, Ralph R,
Fite, Fulton W. ESrarcdl Ring, Robert J., Jr. IR e averdl Griffin, Louie H., Jr., ararccd
Gambrell, Richard D., Jr. IFEerrll Robinson, James R. [Eecatrdl Griffith, Jesse S., Sl
Guillebeau, James G.JEEEvrd. Russell, David S., Rl Gryczko, Gerald A, [Fd
Gustavson, Warner H. e crd Sarnacki, Clifford I. e racees Gullott, Richard F.
Hayes, Frank W. Sl Schwark, Thomas E. JE2rarcl Gum, Ronald A.,
Heriandez, Cruz M. IRTErerra Shaywitz, Bennett A. JEradl Gunsberg, Melvin J. [ arared
Jonss, David R., Shirley, James H. I acaee Gushwa, Richard L., [FTaracrd
King, William H. [Ferered Slovin, Alvin J., IEavl Haidri, Nazar H. [ecaccell
Landew, Melvin, [FSarecl. Stevens, Joseph B. [ Ecacrd Hairabet, Jean K. JTararrd
Larsen, Gordon L. [JEraced Suckow, Lowell C., R Eracrd Hammond, James B. [FREarrl
Lucas, Richard N. [Tl Sutton, George S. [ ararcl Handley, George J. IS arcl
Mahon, Charles B. It acarccd Thompson, Cleveland, I1I I era el Hansen, Robert E. [IEraced
Moralesperzira, Aitonio IRt Thompson, Richard M. JErsera Harris, Hugh G., IRl
Neal, William R. [ ecarcl Tobias, Thurman E. JFEarra Hefter, Thomas G. [JEraced
Oi, Richard H.IEErwed. Todd, David S., el Helman, Raul H. IReraredl
Oliver, James H., Jr. S carcll Touhey, John E. [FREarrd Hovey, Leslie M.,
O’Toole, Robert V., Jr. [Ftaracerd Urso, Philip J. FrEwra Howard, Freeman I. EREeerel
Paterson, Cariton J. JEESrra ; Vanvonderen, Vernon R. [ Hull, Jan K. [FEered
Petrauskas, Raymond R.IERSracrdl Versteeg, Harold J., Jr. [JRoarrd Humbert, Paul V., Jr. BETSracecll
Plugge, Fredcrick W., IV IESreecd Verwest, Hadley M., Jr. [I0urann Hunter, John D., Jr. Rl
Po, Robert [Eterareedl Wallis, William E., IRErea Johnson, Jorge H. Evarrd
Poel, Robert W. [Srared Watson, Alfred B., Jr. IR rarrl Johnson, Lawrence F. I eraccdl
Preator, Richard F.IEvEcertedl. Weinman, Tay J. el Jordan, George W., IFEeerd
Rodgin, David W., Srercd Wyatt, Ronald O. IFTEveral Kao, Vincent C., [ erered
Schwamm, Harry A. el Zimmerman, Raymond E. P. JFEErrl Kato, Ronald H. [Ferecccll
Seidel, Donald R. JEarrd e Kearney, John J. e d
Singleton, William P. I ared x Kim, Han J., [P2S0d
Whitaker, Harry A., Jr. Rl The following-named = officers for pro- Knepshield, James H. [aared
Youngman, Delyle R., Jr. Rrarrl. motion in the Army of the United States un- Lacsina, Emmanuel Q. RStarra
ol donal der the provisions of Public Law 92-129. Lawless, Oliver J., T,
Major to lieutenant colonel To be lieutenant colonel Ee;mRobert B OJY B X X-XX-XXXX
Abbott, Kenneth H., II[JE=rarcdl Acosta-Natal, Fausto, JESFEseveril y a Biohend I JEERIERTE
e oy Adams, William M., Jr. [JEosesmey Linares, Rafacl, JRvevell
s, W oo-xx-xxxx § Alabanza, Florentino V. 7wy Linden, David A, [Fracerrd
Aldredge, Horatio R., 111 EFRerarrdl Alexander, Byron B Lindstrom, Eric E. IFSrerrl
Andruczk, Robert C. JEFTErErrll Allen, Alfred M., ETTEvEmw Liptak, Richard A. JEErd
Barry, William E. eracccll Allison, Howard H., I Llewellyn, Craig H., [ a
Behringer, Blair R.ara Andrada, Manuel T. BTl Lowry, Roswell T., ararcd
Bickel, Rudolf G. aarrd. Magoun, Thatcher Jr.
: Babaian, William L. e d ) ¢ 2
g;sl:gp, JI_OIhn E Baddour, George A. [racorerd McConnell, Michael, [FfSeereedl
atner, Howar B XXX-XX-XXXX Bancroft, William H. eyl McDonald, Edward G., [rarared
Bristow, John W. el Barclay, Willlam A. =l McDonald, Herbert, R a
Burns, John B. JFEerrl o A OO McKee, Alan F
, Barnett, Stanley A. FSSTErll cKee, Alan F., [Ffe=verea
Carroll, Herma G., Jr. [Py i McManis, James C
Barreca, Nicholas E. e d , B XXX-XX-XXXX
Chappell, Seaborn M. [=rerra. McMarlin, Stacy L.
Beaver, Harry C., [FRatarrd ) )
Cook, James H., [FEtated. McPhail, Schubert
Bell, Michael J., [ arecred 2 2
Cook, Marshall S. [ETacd Merchant, Michael J. Jraarrdl
Cruzjimenez, Pedro R. I Erarrd Bell, Randall W. [TEveserll i :
i i) IIE) 28 S, x—xx-xxxx Bohama, Rajendra K. STl Miller, Richard N.,[ERerarrd
acus, Dale S., I arecen Blumer, Robert B. [T Miranda-Maranon, Jorge JEScarecll
Dear, Steven R. [ Erard Miura, Calvin M.
Bluehardt, Ralph JErerarrdl s '
Dehart, Rufus M., Jr. Pearrd. Miyazawa, Kunio
Bogart, John N. JFetered : -
Demos, George T., [ Mock, Joseph P.
Bowen, Thomas E., [Parerrd 4 >
Demski, Robert S. [ arared Brown, Gerald S. Rl Mohr, Jay P., [PSrace
Eilert, Robert E. S aces Brown, Samuel A. 1Tl Moore, Holland V., [ESrarrd
Eisenhart, George V. I erercl Mullane John F. JEtacaceell
Erick 5 5 Buck, Edward G., Jr. Jararrd
Er_ckson, Larry B W ooooooox | Burns, Winton X, Nelsen, James H. [FREarl
Fnl% son, I;rrg ., Callan, Thomas W., [Tl Nelson, Kenneth E. [FSrarrd
albaum, Hartley L. BB e ottty Cameron, Richard D. Ocroinin, Proinnsias)|

Ferguson, William T. Ber@vereed Odell, Stewart I,
Fisher, William J. JEraey Cardell, Jose E.,JFEeetenidl Odom, Richard B.,

Fisher, William J. Jaracecd. Carolan, Patrick J. Eeacececal Ossorio-Olivencia, Jose R.,[Terarrd
Giffin, Edward L., ENEREomg Carter, Gordon C. EUeETEmE Owens, Bennett G., Jr. JFTETeTra
Gigax, John H. JErarrd. Cassisi, Nicholas J.,IEtereell Peck, Morgan S.,[Sarrd

Hargis, Robert J. Rl Cavanagh, Richard C. el Petty, William C., 0l

Harlan, John R. A Chase, Norman B. [l Powell, George K.,
Hartman, James F. [Pyl Chezar, Joel A., el Price, Herman L. [FErvarcedl
Haydon, John R., Jr.JBrarerrdl Clarke, John 8. varcd Proctor, Richard O. el
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Qazi, Haroon M
Reeder, Alton A. [prarscecd
Ritchie, Wallace P.JJrrararecdl.
Rosenberg, Donald M. Barerrd
Sadadah, David M. JFarecrd
Saenz, Enrique A. [P acacrd
Santaella-Latimer, Luis R.
Sawhill, David L. ,
Scavarda, Angelo,|

Schneider, Robert L.
Schuchmann, George

Schulz, Charles E. :
Schweers, Carl A., Jr.
Scully, Thomas J. Jacacrd.

Shaw, Jon A [Eavrd
Shetler, Paul L. JFaraced
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Siskind, Robert el
Slaughter, John C. Il
Smith, Joseph A e d
Solberg, Leif I, [Pacarcl
Sopher, Irvin M. [P aracrd
Spicer, Melvin J. [ acarcd
Stabler, Carey V. e
Stark, Fred R. Farard
Strum, Donald H. [araccd
Sullivan, John C. FRarared
Taber, David O. [ ararccd
Tanghe, Jan H. [reraccd
Teves, Leonides Y., [ acacrd
Theodore, Henri C. el
Thomas, Stephen R. el
Thomason, Phillip R. [P ararel

Vagnini, Frederic J. el
Velez, Jorge, Praraced

Vest, Charles R. [ ararecl
Victor, Thomas A. [P acaccl
Wagner, Kenneth J. [JRtarasccd
Walker, Olyn M. [Farared.
Waltemath, Donald E. [t araccll
Watring, Watson G. [Facarcl
Willhoite, David R. Bl
Williams, Charles E. rararccd
Wolfe, Robert R.,[Fararccl
Yelland, Graham P erarcl
Yuja, Raouf F. [Fararrd
Zajtchuk, Russ B aarcl
Zimmerly, James G. Jacacccl
Zuck, Thomas F. [Pl
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QUALITY MANAGEMENT IN THE
NATIONAL FORESTS

HON. LEE METCALF

OF MONTANA
IN THE SENATE OF THE UNITED STATES
Friday, January 21, 1972

Mr. METCALF. Mr. President, as we
advance toward  establishing quality
management in our national forests, the
timber industry increasingly exerts
pressure on the men who work in the
woods, and these in the business com-
munities which serve them, to resist that
quality management to their own detri-
ment.

If policies which allow overcutting in
the woods are not reversed and soon,
today’s jobs will end in tomorrow’s un-
employment lines. Our forests are being
overcut and the result can be only
barren hills.

The most immediate victim of such
overcutting will be the man who today
earns his living in the woods, for them
there will be no further work at all.

However, it is not only in the woods
that industries try to blackmail their em-
ployees into resisting environmental ad-
vances designed to protect the worker as
much as to protect the overall environ-
ment. The fumes from a polluting factory
affect the factory workers before the
fumes affect others. Yet industries create
the appearance that unless workers join
with management in resisting attempts
to protect the environment, their jobs
will be eliminated.

Mr. Leonard Woodcock, president of
the United Auto Workers, discussed this
industrial blackmail in a recent issue of
the Sierra Club Bulletin. Portions of his
remarks were published in the Evening
Star. I ask unanimous consent that Mr.
Woodcock’s remarks be printed in the
RECORD.

There being no objection, the article
was ordered to be printed in the RECORD,
as follows:

POLLUTION. BLACKMAIL
(By Leonard Woodcock)

A new environmental “game plan” is

emergi.ng in American lndustry.
. Employers under notice to comply with
governmental anti-pollution standards are
geeking to enlist workers, their unions, and
their communities in campaigns of resistance
to the enforcement of these standards
‘ through overt or implied threats that such
enforcement would result‘in loss of jobs and
fheome through shutdowhs and layoffs.

Our passage from a pollution-prone to a
relatively pollution-free society, even under
the best of circumstances is bound to be long
and difficult.

But we can be sure that the best of circum-
stances will not prevail, if through inaction
we tolerate an industrial strategy of playing
on the economic fears of workers and com-
munities to create widespread political op-
position to cleaning up the environment. Giv-
ing workers the right to sue would not put
an end to that strategy and, at the same
time, would create a new and powerful finan-
cial incentive to induce polluting employers
to step up to their environmental responsi-
bilities.

Lacking such an incentive, employers will
be strongly tempted to adhere to past and
current practices. In that case, we may not
make the passage at all, or not make it in
time to avoid irreparable damage to the nat-
ural life-support systems that we have until
very recently taken for granted.

CONFLICTING VIEWS

What we have today, is not an environ-
menal policy, but environmental politics—
and it is not even a new politics, merely the
old politics of corporate irresponsibility, il-
lustrated in classic perfection by Union Car-
bide’s January 1971 announcement that it
would have to lay off about 625 workers in
order to comply with air-quality standards
set by the Environmental Protection Agency.
This, it should be noted, repcrtedly occurs
after 15 years of negotiations with state and
federal authorities!

It is not difficult to imagine the surprise
and shock felt by the corporation’s workers,
particularly in a part of the country where
some workers still refer to factory smoke as
‘‘gold dust.” Outrage is mixed with great cau-
tion not to say fear, among Union Carbide
workers.

A. F. Grospiron, president of the Oil
Chemical and Atomic Workers, which rep-
resents some of the Union Carbide workers,
stated: “We resent the fact that Union Car-
bide is using our members as pawns in its
resistance to clean up the air around
Marietta.”

On the other hand, Elwood Moffett, presi-
dent of District 50 of the Allied and Techni-
cal Workers, which also represents some
Union Carbide workers, sald: “It is going to
take time to correct these problems, and the
government ought to give the company more
time.”

When workers are torn by conflicting views
of their economic situation, as in this case,
opportunistic management can have a field
day.

Management’s readiness to exploit the in-
security of workers is dramatically evident in
the Union Carbide case. But the situation is
not unique. With or without drama, it exists
or is implicit wherever there are workers
whose major property is in their jobs, work-
ing for employers reluctant to face up to
the costs of ending enhvironmeéntal pollution.

When General Motors came under pressure
from a federal court action for discharging
industrial wastes into the Hudson River
from its Tarrytown plant, it shifted its of-
fending operation from Tarrytown to Balti-
more.

GENTLE HINT

A local newspaper commented: “This put
several hundred local employees out of
jobs—a gentle hint to the rest that they, too,
might join the unemployed, if Hudson River
valley residents push too hard for a quick
cleanup of the river. In fact, GM was more
blunt with the U.S. Attorney’s office. At the
March 20 appearance of opposing lawyers be-
fore Judge Motley in the case, Assistant U.S.
Attorney Michael Hess told the judge: “We
have been told by General Motors people that
‘If we could not dump anything into the
Hudson River, we would have to close down
and thousands of people would lose their
jobs.” ”

American workers, perhaps more than the
rest of the nation, have good reason to be
foes of pollution. They have confronted it,
resisted it, and to a dangerous degree have
had to endure it over decades on the job.
These in-plant hazards have increased with
the proliferation of new toxic substances in
recent years.

Moreover, workers and their families are
most apt to be exposed to the pollution re-
leased by industry into the surrounding com-
munity, for they are less likely than execu-
tives and professional workers to live in res-
idential suburbs.

The problem is not that they are advocates
of pollution, but that their economic cir-
cumstances require them to think first of
jobs, paychecks and bread on the table.

The Congress has no more serious challenge
than that of taking specific actions which
will assure American workers and their fami-
lies of a valid alternative to paychecks earned
through working and living in a polluted en-
vironment. That alternative, put simply, is
the alternative cf jobs, paychecks, bread on
the table—and a clean eavironment.

Legislation to give workers the right to sue
their employers for damages suffered in plant
shutdowns or layoffs resulting from pollution
of the environment would be a practical, sub-
stantial step toward the-creation of such an
alternative.

Such legislation should give all workers
affected both directly, through loss of jobs,
and indirectly, through downgrading, the
right to sue in federal and state courts.

Where the employer is a corporation, there
should ‘be the right to sue the corporation,
with the officers and directors joined as
defendants.

This is essential, for in a situation where a
corporation operates only one plant, if the
shutdown were follcwed immediately by the
dissolution ©f the corperation, the judgment
would be meaningless.

‘The possibility” of being held personally

~liable, would tend to make officers ’and direc-
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