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SENATE— Saturday, December 4, 1971

The Senate met at 10 am. and was
called to order by the President pro tem-
pore (Mr. ELLENDER) .

PRAYER

The Chaplain, the Reverend Edward
L. R. Elson, D.D., offered the following
prayer:

Eternal Father, we turn aside from the
turbulent and tumultuous world without,
to open our hearts to the quiet and peace
of Thy presence.

We bring to Thee our work to be sanc-
tified, our wounds to be healed, our sins
to be forgiven, our hopes to be renewed,
our better selves to be quickened.

O Thou in whom there is harmony,
silence the discord of our lower selves
and bring Thy harmony into our higher
selves.

O Thou whose greatness is beyond our
highest praise, lift us above our common
littleness and our daily imperfections.
Send us visions of the love that is in
Thee, and of the good that may be in us.

In Thy name we pray. Amen.

THE JOURNAL

Mr., MANSFIELD, Mr. President, I ask
unanimous consent that the reading of
the Journal of the proceedings of Friday,
December 3, 1971, be dispensed with.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

COMMITTEE MEETINGS DURING
SENATE SESSION

Mr. MANSFIELD, Mr. President, I ask
unanimous consent that all committees
may be authorized to meet during the
session of the Senate today.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

THE CALENDAR

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that the Senate pro-
ceed fo the consideration of the calen-
dar beginning with Calendar No. 521.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

CERTAIN PUBLIC LANDS HELD IN
TRUST BY THE UNITED STATES
FOR THE SUMMIT LAKE PAIUTE
TRIBE
The bill (S. 952) to declare that cer-

tain public lands are held in trust by the

United States for the Summit Lake

Paiute Tribe, and for other purposes,

was considered, ordered to be engrossed

for a third reading, read the third time,
and passed, as follows:
S. 952

Be it enacted by the Senate and House of

Representatives of the United States of

America in Congress assembled, That all of

the right, title, and interest of the United

States In and to lots 1, 2, 3, 4, northwest

quarter northeast quarter, south half north-

east quarter, sectlon 7, and the north half,
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section 8, township 41 north, range 26 east,
Mount Diablo meridian, Nevada, containing
six hundred acres, more or less, together with
all improvements thereon, are hereby de-
clared to be held by the United States in trust
for the Summit Lake Paiute Tribe and shall
hereafter constitute a part of the Summit
Lake Indian Reservation, Nevada, subject to
the reservation of a right of access across
said lands to the northeast quarter north-
east quarter, sectlon 7, township 41 north,
range 26 east, Mount Diablo meridian, Ne-
vada, for the benefit of the owner thereof.

Sec. 2. Notwithstanding any other provi-
sion of law, the Summit Lake Palute Tribe
is hereby authorized to negotiate a purchase
of the northeast quarter northeast quarter,
section 7, township 41 north, range 26 east,
Mount Diablo meridian, Nevada, from the
owner thereof and to cause the title to be
conveyed to the United States In trust for
the benefit of the Summit Lake Palute Tribe.

Sec. 3. The Indian Claims Commission Is
directed to determine in accordance with
the provisions of section 2 of the Act of Au-
gust 13, 1946 (60 Stat. 1050), the extent to
which the value of the beneficial interest
conveyed by this Aect should or should not
be set off agalnst any clalm against the
United States determined by the Commission.

Mr. MANSFIELD. Mr. President, I ask
unanimous consent to have printed in
the Recorp an excerpt from the report
(No. 92-540), explaining the purposes of
the measure.

There being no objection, the excerpt
was ordered to be printed in the Recorp,
as follows:

PURPOSE

This bill provides that all right, title and
interest of the United States in 600 acres,
more or less, of public domain land, together
with all improvements thereon, will be held
in trust for the Summit Lake Palute Tribe.
The bill further provides that the Indlan
Claims Commission will determine the extent
to which the value of the beneficial interest
conveyed should or should not be set off
against any clalm against the U.S. Govern-
ment determined by the Commission.

NEED

The Summit Lake Paiute Reservation was
established by Executive order on January 14,
1913. By the act of March 3, 1928, the area
was enlarged and now consists of some
10,600 acres. The public domain land in this
proposal was fenced with the reservation land
by the Civillan Conservation Corps in the
middle 1930's. There are two springs and
a small excavated pond situated on the tract
and they furnish much needed water for
lvestock grazing on the southern portion of
the reservation.

These 600 acres have been used contlnu-
ously with tribal land for grazing purposes
to make a well-rounded range unit. In or-
der to protect the value of the tribal range
resources the tribe considers it imperative
that this tract be made part of the reserva-
tion. The highest and best use of the prop-
erty is for grazing of livestock during the
spring and summer for about 6 months’ use.

COST

No additional expenditure of Federal funds
will result from the enactment of S. 952.

BILL PASSED OVER

The bill (S. 1115) to declare that cer-
tain federally owned lands are held by
the United States in trust for the Paiute-
Shoshone Tribe of the Fallon Reserva-

tion and Fallon Colony in Nevada, was
announced as next in order.
Mr. MANSFIELD, Over, Mr. President.
The PRESIDENT pro tempore. The
bill will be passed over.

CERTAIN FEDERALLY OWNED
LANDS IN THE STATE OF NEVADA
HELD BY THE UNITED STATES IN
TRUST FOR RENO-SPARKS INDIAN
COLONY

The bill (S. 1218) to declare that cer-
tain federally owned lands in the State
of Nevada are held by the United States
in trust for Reno-Sparks Indian Colony,
and for other purposes, was considered,
ordered to be engrossed for a third read-
ing, read the third time, and passed, as
follows:

8. 1218

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, That all the
right, title, and interest of the United States
in the lands described below and all ease-
ments, right-of-way, and other appurte-
nances thereto are hereby declared to be held
by the United States in trust for the Reno-
Sparks Indlan Colony, subject to all valid,
outstanding interests, and rights-of-way:

RENO-SPARKS INDIAN COLONY

Two tracts of land located In section 7,
township 19 north, range 20 east, Mount
Diablo base and meridian, Washoe County,
Nevada, more particularly described as fol-
lows:

g at a point on the north county
road right-of-way fence line, as it existed
on January 22, 1927, being 1268 feet east
and 30 feet north of the west quarter corner
of saild section 7, said point being at the
intersection of the boundary fence between
L. M. Christensen and A. L. Hensen, as it
existed on January 22, 1927, with sald north
county road right-of-way line:

thence north 00 degrees 08 minutes west,
490.30 feet;

thence west, 787.74 feet;

thence south 0 degrees 12 minutes west,
490.30 feet to sald morth county road right-
of-way fence line;

thence east along sald fence line, 373.16
Teet;

thence north, 104.35 feet;

thence east, 208.71 feet;

thence south 104.35 feet to sald north
county road right-of-way fence line;

thence east along sald fence line, 208.71
feet to the point of beginning; contalning
8.38 acres, more or less; also

Beginning at the intersection of the east
line of the west half southwest quarter of
sald section 7 with the south line of Scott
Street Road as it existed on March 8, 1917,
sald point begin 30 feet south of the north-
east corner of sald west half southwest
quarter:

thence south 89 degrees 35 minutes west,
along the south line of sald Scott Street Road,
361.2 feet;

thence south and parallel with the east
line of sald west half southwest quarter,
2,326.18 feet to the north line of Glendale
Road, as it existed on March 8, 1917;

thence south 64 degrees 30 minutes east,
along the north line of sald Glendsale Road,
400 feet to the east line of sald west half
southwest quarter;

thence north along sald east line 2,601
feet to the point of beginning; containing
20 acres, more or less.
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The above-described lands contain an ag-
gregate of 28.38 acres, more or less, known
as the Reno-Sparks Indian Colony site.

Sec. 2. The governing body of the colony
named in section 1 of this Act, with the ap-
proval of the Secretary of the Interior, may
dedicate land to the public for streets, alleys,
or other public purposes under those laws
of the State of Nevada that are applicable
to the dedication of land for public purposes.

SEc. 3. The governing body of the colony
named in section 1 of this Act, with the ap-
proval of the Secretary of the Interior, may
contract with the State of Nevada, or its po-
litical subdivisions, for the furnishing of wa-
ter, sewage, law enforcement, or other pub-
lic services on terms and conditions deemed
advantageous to the colony and its occu-
pants.

Bec. 4. The governing body of the colony
named in section 1 of this Act, with the ap-
proval of the Secretary of the Interior, is
hereby authorized to enact zoning, bulld-
ing, and sanitary regulations for the use of
such colony site, and said governing body
may contract with political subdivisions of
the State of Nevada for assistance in prepar-
ing such regulations.

Sec. 5. In addition to any authority now
existing, the governing body of the colony
named in section 1 of this Act, with the ap-
proval of the Secretary of the Interior, may
lease lands to members of the colony for
homesite purposes for terms of not to ex-
ceed ninety-nine years, inclusive of all re-
newals.

Sec. 6. The governing body of the Reno-
Sparks Indian Colony, with the approval of
the SBecretary of the Interior, may take such
actlons as may be necessary to quiet title to
lands within he described boundaries of he
colony including issuance of deeds for the
purpose of extinguishing title to erroneous
descriptions within the area and accept title
in the name of the United States in trust for
the Reno-Sparks Indian Colony in order to

establish proper boundaries of the property.

Mr. MANSFIELD. Mr. President, I ask
unanimous consent to have printed in
the Recorp an excerpt from the report
(No. 92-538), explaining the purposes of
the measure.

There being no objection, the excerpt
was ordered to be printed in the REcorp,

as follows:
PURPOSE

The bill would grant to Reno-Sparks In-
dian Colony in Nevada the beneficial interest
in and to 28.38 acres of land the colony has
been using and occupylng since it was ac-
quired by the Federal Government by pur-
chase from private individuals for use as
homesites for nonreservation Indians, It
would also authorize the governing body of
the colony, with the approval of the Secre-
tary of the Interior, to make long-term leases
of land to members for homesites, dedicate
lands for public purposes, contract for public
facilities and other services, enact zoning,
building, and sanitary regulations, and take
actions to establish proper boundaries of the
colony lands.

BACEGROUND

The colony site consists of two tracts of
land one of which was acquired in 1917 and
the other in 1927 pursuant to authority of
and with funds made avallable by two acts
of Congress for the purpose of procuring
home and farm sltes for the nonreservation
Indians in the State of Nevada. Title to the
land was taken in the name of the United
States.

On June 10, 1935, the Indians residing In
the colony voted to accept the Indian Reorga-
nization Act of June 18, 1934, and later
adopted a constitution and bylaws which was
approved by the Secretary of the Interior on
January 15, 1936. Article I of the constitution
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and bylaws provides that the organized col-
ony shall have jurisdiction over all of the
land within the boundaries of the colony
site, except as otherwise provided by law.

The property since its purchase has been
used almost exclusively for homesite pur-
poses by the colony members. There are now
located on the land over 100 cottages and
mobile homes. The value of these improve-
ments, which are in varying degrees of repair
and maintenance, has been estimated at ap-
proximately $125,000 to £150,000.

When purchased, the land was rural in
character and location. In the intervening
years the city of Reno has grown until the
colony is completely surrounded on all sides.
Nearly the whole acreage of the colony has
been plotted into lots which have been as-
signed to members of an approved assign-
ment form. Although the colony has do-
mestic water and waste disposal facilities,
which were completed in 1968, there is need
for modernization and improvement of the
housing and community facllities and
services.

NEED

Although the land was purchased for the
use and benefit of Indians, the legal title is
in the United States. The need for the trans-
fer of the beneficial interest, a compensable
interest, from the United States to the Reno-
Sparks Indian Colony, stems from the doubt
of State, county, and city authorities as to
the authority of the colony to contract for
improvements on land owned by the United
States. It 1s a point well taken as the De-
partment of Housing and Urban Develop-
ment has also questioned the authority of
the colony to make an in-kind contribution
toward the neighborhood facilities project
even though only the use of the land is in-
volved. Section 1 of the bill would effect a
transfer of the beneficial interest in the land
to the colony and resolve any doubt as to
the interest in the land to the colony and
resolve any doubt as to the interest and rights
of the Indians in and to the land.

DEPARTMENTAL AMENDMENT

The proposed departmental amendment in
section 4 is already in the bill as introduced
and theretore is unnecessary.

COST

No additional expenditure of Federal funds
will result from the enactment of 5. 1218.

BILL: PASSED OVER

The bill (S. 345) to authorize the sale
and exchange of certain lands on the
Coeur d’'Alene Indian Reservation, and
for other purposes, was announced as
next in order.

Mr. MANSFIELD. Over, Mr. President.

The PRESIDENT pro tempore. The
bill will be passed over.

THE SALE OF CERTAIN LANDS ON
THE EKALISPEL INDIAN RESERVA-
TION

The bill (H.R. 8381) to authorize the
sale of certain lands on the Kalispel In-
dian Reservation, and for other pur-
poses, was considered, ordered to a third
reading, read the third time, and passed.

Mr, MANSFIELD. Mr. President, I ask
unanimous consent to have printed in
the Recorp an excerpt from the report
(No. 92-542), explaining the purposes of
the measure.

There being no objection, the excerpt
was ordered to be printed in the Recorbp,
as follows:

December 4, 1971

PURPOSE

The purpose of H.R. 8381 is to give the
Kalispel Indian Community additional land
management authority within the Indian re-
servation. The committee also considered S.
1101, a similar bill introduced by Senator
Jackson,

EXPLANATION

Section 1 authorizes the Secretary of the
Interior, on behalf of the Kalispel Indian
Community, to acquire lands within the re-
servation, to sell tribal lands, and to ex-
change tribal lands. The committee amend-
ment deletes the authority to acquire and to
exchange, because the tribe already has such
authority. This amendment follows the prec-
edent established by Public Law 91-274 re-
lating to the Tulalip Reservation.

Bection 2 provides that any sale of tribal
lands must be approved by the tribe in ac-
cordance with its constitution, and must
conform to & land consclidation plan ap-
proved by the Secretary of the Interior.

Section 3 requires any land sale proceeds
to be used to purchase other lands, or in
furtherance of a land consolidation program.

Sectlon 4 authorizes the Secretary of the
Interior to sell or exchange “heirship” land
on request of the owners of a majority inter-
est in the land. The committee amendment
limits a sale to the tribe, to a member of the
tribe, or to an Indian who has an undivided
interest in the land.

Section 5 permits the tribe to acquire land
within the Reservation in trust notwith-
standing any limitation in general statutes
relating to the removal of land from the tax
rolls. The committee deleted the section as
unnecessary. A limitation of this kind was
formerly carried in the annual Appropriation
Act for the Department of the Interior, but
the limitation has been dropped from recent
Appropriation Acts.

Sectlon 6 permits the mortgaging of tribal
land.

Section 7 permits 99-year leases of tribal
land.

COST

Enactment of the bill will involve no

Federal cost.

BILL PASSED OVER

The bill (H.R. 9096) to amend chapter
19 of title 38 of the United States Code
to extend coverage under servicemen's
group life insurance to cadets and mid-
shipmen at the service academies of the
Armed Forces, was announced as next
in order.

Mr. MANSFIELD. Over, Mr. President.

The PRESIDENT pro tempore. The
bill will be passed over.

USE OF DIVIDENDS TO PURCHASE
ADDITIONAL PAID-UP NATIONAL
SERVICE LIFE INSURANCE

The bill (H.R. 11334) to amend title
38 of the United States Code to provide
that dividends may be used to purchase
additional paid-up national service life
insurance, was considered, ordered to a
third reading, read the third time, and
passed.

Mr. MANSFIELD, Mr. President, I ask
unanimous consent to have printed in
the ReEcorp an excerpt from the report
(No. 92-544), explaining the purposes of
the measure.

There being no objection, the excerpt
was ordered to be printed in the REec-
orp, as follows:




December J, 1971

EXPLANATION OF THE BILL

The general purpose of the bill is to au-
thorize holders of policies of national serv-
ice life Insurance (NSLI) on which dividends
are payable to use their dividends to pur-
chase additlonal pald-up Insurance. The
committee is advised by the Veterans' Ad-
ministration that as of December 31, 1970,
there were about 5,308,000 NSLI policies in
force of which about 4,388,000 participate in
dividends. Of the latter number, the Veter-
ans' Administration advises that based on
the experience of commercial insurance poli-
cles containing provisions permitting pur-
chase of insurance with dividends that about
25 percent will avail themselves of this
right.

38 U.8.C. 703 limits the issue of NSLI to
multiples of $500 with a $1,000 minimum and
a $10,000 maximum. It also provides that no
person may carry a combined amount of
NSLI or U.B8. Government life insurance in
excess of $10,000 at any one time. Similar
limitations with respect to U.S. Government
life insurance are contained in 38 U.S.C. 741.
The first section of the proposal, if enacted,
would amend 38 U.S.C. 703 and 741 to provide
that the limitations therein shall not apply
to the additional pald-up insurance, the
purchase of which is authorized under the
bill.

38 USB.C. T07(a) currently provides that
Insurance dividends will be set aslide and
used to prevent the lapse of the insurance
unless the insured, in writing, requests their
payment in cash. Under section 2 of the bill
dividends would continue to be set aside and
used to prevent the lapse of insurance unless
the insured elected any other dividend option
authorized under his policy, including the
use of dividends to purchase additional paid-
up insurance as authorized by the bill.

The additional pald-up insurance author-
ized under the proposal would be issued only
upon application in writing, but without
proof of good health. For 6 months after the
effective date of the bill insureds could use
thelr dividend credits and deposits existing at
the date of their application to purchase paid-
up insurance. Thereafter, only dividends de-
clared after the date of application could be
used to purchase additional paid-up insur-
ance. The holders of endowment policies
could use their dividends only to purchase
additional paid-up endowment insurance
which matures concurrently with their basic
policy. The holders of policles (other than
endowment policies) could use their divid-
ends only to purchase additional paid-up
whole life insurance.

The paid-up insurance granted under H.R.
11334 would be in addition to any insurance
otherwise authorized under present or prior
provisions of law. The insurance would be
issued on the same terms and conditions as
are contained in standard NSLI policies ex-
cept (1) the premium rates for such insur-
ance and all cash and loan values thereon
would be based on such table of mortality and
rate of interest per annum as may be pre-
scribed by the Administrator; (2) the total
disabllity income provision authorized under
section 715 could not be added to the paid-
up insurance issued under the bill; and (3)
the insurance would include such other
changes in terms and conditions as the Ad-
ministrator determines to be reasonable and
practicable. The Veterans' Administration is
of the view that these exceptions are desira-
ble to vest In the Administrator a broad dis-
cretion in developing the details of the new
proposed pald-up insurance.

The committee is informed that the option
to use dividends to purchase additional
pald-up insurance is a right now enjoyed by
most commercial life insurance policyhold-
ers and, therefore, It seems most appropriate
to incorporate this new option in the NSLI
program. Enactment of the bill would also
constitute a further effective and sound ap-
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proach in our continuing efforts to mini-
mize the ever-increasing term Iinsurance
pramium problem. It would establish a pro-
gram under which the holders of NSLI term
policies could acquire some permanent plan
coverage on which no premium would be
payable. The premiums on term insurance
increase with the age of the Insured on each
b-year renewal, and at the older ages are prac-
tically prohibitive. This creates financial
hardship and dissatisfaction. The Veterans'
Administration advises that their experlence
shows that it often results in a reduction or
discontinuance of the Insurance at a time
when it is most likely to mature. The pald-
up insurance authorized by the bill would
alleviate some of these hardship cases.

COST

With respect to cost, the Veterans' Ad-
ministration advises as follows:

If the proposal is enacted, the costs other
than the administrative costs will be neg-
ligible. The Government's cost stemming
from the extra hazards of service, for the
first 5 years will average less than $5,000 per
year. The adminlstrative cost will be borne
by the Government. Changes will be required
in fleld procedures, in the Insurance Master
Record, in actuarial records, and in proce-
dures and reports. It is estimated that the
initial cost of notifying the policyholders of
the benefits of the bill will be approxzimately
$450,000. The additional administrative costs
will approximate $7,900 per 100,000 dividend
option changes.

The committee has examined the cost esti-
mate provided by the Veterans' Administra-
tion and finds no basis to question is au-
thenticity and, therefore, adopts it as its
own.

UNIFORM DEFINITIONS OF CERTAIN
BENEFICIARIES OF SERVICEMEN'S
GROUP LIFE INSURANCE

The bill (H.R. 9097) to define the
terms “widow,” “widower,” “child,” and
“parent” for servicemen’s group life
insurance purposes, was considered, or-
dered to a third reading, read the third
time, and passed.

Mr. MANSFIELD. Mr. President, I ask
unanimous consent to have printed in
the Recorp an excerpt from the report
(No. 92-545), explaining the purposes
of the measure.

There being no objection, the excerpt
was ordered to be printed in the Recorp,
as follows:

EXPLANATION OF BILL

Servicemen’s group life Insurance (SGLI)
is payable upon the death of a serviceman in
the active service. The man may designate
any beneficlary he chooses; however, if he
makes no designation, it 1s payable under
the law to the widow or widower, the child
or children, parent or parents, in that order
of precedence and, in the absence of any of
the above classes, to the executor or admin-
istrator of the deceased person’s estate. I
there is no executor or administrator, it is
then payable to other next of kin entitled
under the laws of the domicile of the deceased
member.

Existing law does not define the terms
widow, widower, child, or parent for SGLI
purposes, thus presumably leaving such defl-
nitions to local State law. This has resulted
in a lack of uniformity in the disbursement
of what are in substantial part Federal funds.
Under the law, the Federal Government bears
the cost of SGLI traceable to the exira haz-
ards of active duty in the uniformed services
under a formula set forth In the statute.

Under H.R., 9097, the terms widow and
widower mean a person who is the lawful
spouse of the insured member at the time of
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his death. This definition is generally ac-
cepted by most States for the purpose of
paying life insurance benefits. It is similar
in text to the definition contained in 38
U.S.C. T01(2) applicable to national service
life Insurance.

The greatest need for uniformity is in the
area of children and parents. In some States
an adopted child can inherit from both the
adopting and the natural parents. In others
he can inherit only from the adopting par-
ents. In some States an illegitimate child
can inherit from the mother only. In others
he can also inherit from the natural father.
In at least two States, as the result of State
statute, all children born out of wedlock
are the legitimate children of thelr natural
parents. With respect to persons Inheriting
from children as parents, the State laws are
equally diverse.

Under the definitions In H.R. 8097, an
adopted child could qualify for SGLI bene-
fits based on the death of both his natural
and adopting parents. This definition is in
accord with our long-standing practice in
paying death compensation benefits. On the
other hand, under H.R. 9097, no person who
consented to the adoption of a child may be
recognized as a parent for SGLI purposes.
This prohibition would eliminate considera-
tion of a claim from more than one father
or one mother In an adoption case.

Since in most States an illegitimate child
can inherit from his natural mother, in all
cases under H.R. 9097, an illegitimate child
would be considered the child of its natural
mother. On the other hand, the State laws
and judlcial precedents have placed many
limitations on the establishment of a parent-
child relationship where an illegitimate child
is claiming benefits based on the death of his
alleged father.

The bill adopts the most widely accepted
criteria established by State law and the
judicial precedents for establishing that an
illegitimate child is the child of his alleged
father.

Section 2 would make the new definitions
applicable only to the settlement of SGLI
by reason of the death of an insured mem-
ber occurring on or after the date of enact-
ment.

The committee belleves that it is signif-
icant to note that for the purpose of the
various monetary benefits administered di-
rectly by the Veterans' Administration, title
38, United States Code, sets forth uniform
definitions of the terms “widow"”, *“child”,
and “parent”. Bince the servicemen’s group
life insurance program is federally sponsored
and to a very substantial extent financed by
the Government, it is believed appropriate
that there should be similar uniformity in
determining the appropriate beneficlaries
under that programs.

CcOoST

It is the conclusion of the committee that
enactment of the bill would not result in
any additional cost to the Government.

NAMING OF VETERANS' ADMINIS-
TRATION HOSPITAL AT SAN AN-
TONIO, TEX., FOR AUDIE L. MUR-
PHY

The bill (H.R. 11220) to designate the
Veterans’ Administration hospital in
San Antonio, Tex., as the Audie L.
Murphy Memorial Veterans’ Hospital,
and for other purposes, was considered,
ordered to a third reading, read the
third time, and passed.

Mr. MANSFIELD Mr. President, I ask
unanimous consent to have printed in
the Recorp an excerpt from the report
(No. 92-546), explaining the purposes
of the measure.
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There being no objection, the excerpt
was ordered to be printed in the Recorbp,
as follows:

EXPLANATION OF BILL

This bill would designate the new Vet-
erans’ Administration hospital in San An-
tonio, Tex., as the Audie L. Murphy Memo-
rial Veterans’ Hospital. Audie Murphy was
the most decorated soldler of World War II
with 24 citations. Born and raised in Farm-
ersville, Tex., Murphy joined the army at
age 17. He fought in Casablanca, Sicily, and
throughout the southern part of France. He
rose from a private to lleutenant and among
his 24 awards are the Medal of Honor, Dis-
tinguished Service Cross, the Legion of Mer-
it, Service Star with Oak Leaf Cluster and
the Bronge Star with Oak Leaf Cluster, and
& "“V" (for valor). He also received the Pur-
ple Heart with two Oak Leaf Clusters which
represents three battlefield wounds and four
medals from foreign governments. Perhaps
the extraordinary courage of this man is best
revealed by the official citation to the Medal
of Honor which reads as follows:

Becond Lieutenant Murphy commanded
Company B, which was attacked by six tanks
and waves of infantry. Lieutenant Murphy
ordered his men to withdraw to prepared
positions in & woods, while he remained for-
ward at his command post and continued to
give fire directions to the artillery by tele-
phone. Behind him, to his right, one of our
tank destroyers received a direct hit and
began to burn. Its crew withdrew to the
woods, Lieutenant Murphy continued to di-
rect artillery fire which killed large numbers
of the advancing enemy infantry. With the
enemy tanks abreast of his position, Lieu-
tenant Murphy climbed on the burning tank
destroyer, which was in danger of blowing up
at any moment, and employed its .50 caliber
machinegun against the enemy. He was alone
and to German fire from three sides,
but his deadly fire killed dozens of Ger-
mans and caused thelr infantry attack to
waver. The enemy tanks, losing infantry sup-
port, began to fall back. For an hour the
Germans trled every available weapon to
eliminate Lieutenant Murphy, but he con-
tinued to hold his position and wiped out
a squad which was trying to creep up un-
noticed on his right flank. Germans reached
as close as 10 yards, only to be mowed
down by his fire. He received & leg wound,
but ignored it and continued the single-
handed fight until his ammunition was ex-
hausted. He then made his way to his com-
pany, refusing medical attention, and or-
ganized the company in a counterattack
which forced the Germans to withdraw.
His directing of artillery fire wiped out many
of the enemy; he killed or wounded about 50.
Lieutenant Murphy's indomitable courage
and his refusal to give an inch of ground
saved his company from possible encircle-
ment and destruction, and enabled it to hold
the woods which had been the enemy’s ob-
Jectlve,

After having been wounded three times in
later combat activity, young Audie Murphy
returned home. He wanted to stay in the
Army and become a career soldier but was
turned down after being classified 50 percent
disabled because of his war wounds. He died
earlier thls year at the age of 46 in a tragic
plane crash.

The new $36 million San Antonio Veterans®
Administration Hospital will be a fitting
tribute to this outstanding war hero. Con-
struction on the hospital began in October
of 1970 and is scheduled for completion In
December of 1873. The hospital will have a
total of 760 beds and complete outpatient
services will be avallable. The bill also au-
thorizes the Administrator of Veterans' Af-
fairs to provide such a memorial at the hos-
pital as he may deem sultable to preserve the
remembrance of Audie Murphy.
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‘While it is not the general practice to name
Veterans' Administration hospitals for in-
dividuals, there are exceptions. The first hos-
pital named was for Royal C. Johnson, the
first chairman of the Committee on World
War Veteran Legislation. By Public Law 79—
189 the hospital at Montrose, N.Y., was des-
ignated as the “President Franklin Delano
Roosevelt VA Hospital.” Finally, just last
year, by Public Law 91-421, the hospital and
domiciliary complex at Bonham, Tex., was
designated as the “Sam Rayburn Memorial
Veterans' Center.”

There would be no additional expense to
the Treasury, as the result of the enactment
of the first section of the bill. When imple-
mented by the Administrator, section 2 will
involve some expense but it is obvious that
it would be relatively insignificant.

NEW MODIFIED LIFE PLAN OF NA-
TIONAL SERVICE LIFE INSUR-
ANCE WITH REDUCTION AT AGE
70

The bill (HR.11335) to amend sec-
tion 704 of title 38, United States Code,
to permit the conversion or exchange
of national service life insurance pol-
icies to insurance on a modified life
plan with reduction at age 70, was con-
sidered, ordered to a third reading,
read the third time, and passed.

Mr. MANSFIELD. Mr. President, I
ask unanimous consent to have printed
in the REcorp an excerpt from the re-
port (No. 92-547), explaining the pur-
poses of the measure.

There being no objection, the excerpt
was ordered fo be printed in the REcorbp,
as follows:

EXPLANATION OF BILL

The purpose of the bill is to authorize the
conversion or exchange of national service
life insurance (NSLI) to a new policy of in-
surance on the modified life plan under the
same terms and conditlons as s provided
under existing law for modified life plan in-
surance except that the reduction of the face
value by one-half occurs at age 70 instead of
age 65.

Under existing law (38 U.S.C. 704 (b) and
(c)), NSLI can be converted or exchanged
to a modified life plan of insurance on the
same terms and conditions as the insurance
it replaces, except at the end of the day
preceding the 66th birthday of the insured,
the face value of the modified life insur-
ance policy or the amount of extended in-
surance thereunder shall be automatically
reduced by one-half thereof, without any
reduction in premium, and with certain
other exceptions not here pertinent. If the
insured so desired, he can upon application
and payment of premiums at his then at-
tained age 65, be granted ordinary life plan
insurance to replace the amount of insur-
ance reduced under his modified life policy
on his 65th birthday. On modified life plan
insurance issued under the bill, this reduc-
tion and replacement would occur at age T0.

The modified life plan of insurance was
developed to encourage the term policy hold-
ers to convert to a plan of insurance on
which the premiums remain the same
throughout life. The premiums on term in-
surance increase with the age of the insured
at each 5 year renewal and at the older ages
are practically prohibitive, Thus, at the older
ages, veterans who have pald premiums on
term insurance for many years are confronted
with the unhappy choice of elther dropping
their term Iinsurance or continuing to pay
the very high premiums which increase as
indicated. Because of the reduction In the
face value of the insurance by one-half at
age 656 under existing law (age 70 under the
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draft bill), the premiums on the modified
life plan at the age of Issue are substantially
less than the premiums on the other per-
manent plans of insurance. These lower
premiums tend to encourage conversion of
the term policies. Since May 1, 1965, the ef-
fective date of the modified life at age 65,
that plan has been featured in informing
insureds who have not reached their 60th
birthday of the advantages of the plan over
term insurance. The Veterans' Administra-
tion advises the committee that approxi-
mately 200,000 insureds have changed to that
plan. The new proposed modified life at age
70 plan for a comparatively small additional
premium, ranging from less than a dollar to
#3.50 per month, will permit the insured to
continue the full amount of insurance ($10,-
000) for an additional 5 years at ages during
which the death rate Is increasing,

If the bill is enacted, Insureds may choose
between the age 65 and age 70 modified life
plans. Had both plans been avallable, it is
quite possible that some insureds who chose
the age 65 plan would have selected the age
70 plan. In most cases the age 70 plan will
have a higher reserve or cash value than the
age 65 plan. If an insured under the age 65
plan wishes to change to the nmew age 70
plan, he will have to pay in this additional
amount.

There will be & small number of insured
under the age 656 modified life plan who will
have passed their 65th birthday. In that case,
the face amount of their insurance may al-
ready have been reduced by one-half, or they
may be paying the additional premium (over
$5 per $1,000 insurance per month) required
to avoid the reduction. In elther case, the
insured may feel that he has been disad-
vantaged because the new plan was not made
available at an earlier date.

The committee concurs in the bellef ex-
pressed by the Veterans’' Administration that
equity requires that these insureds be given
an opportunity to change to the new age 70
modified life plan. Hence, under HR. 11335
an insured having in force an age 65 modi-
fled life plan upon written application and
payment of the required premiums, reserves,
or other amounts made within one year from
the effective date of the draft bill could ex-
change his age 65 modified life plan without
proof of good health for an age 70 modified
life plan policy in an amount equal to the
insurance then in force or which was in
force on the day before the Insured's 65th
birthday, whichever is the greater. Thus, if
the amount of the insurance has already
been reduced by one-half because the insured
is past age 65, the amount of insurance in
effect under the age 70 plan would be re-
stored to the full amount, If the insured is
paying an additional premium to avoid the
reduction, there will be a reduction in the
premium, and in some cases a reduction in
the cash value, the amount of which will be
refunded to the insured.

COST

The Veterans’ Administration estimates
that if H.R. 11335 is enacted, there will be
no benefit cost to the Government. They esti-
mate, however, that the administrative cost
of the bill for the first year will be approxi-
mately $100,000, the large percentage of
this being programming.

The committee examined the cost estimate
provided by the Veterans’ Administration
and finds no basis to question its authentic-
ity and, therefore, adopts it as its own.

AMENDMENT OF TITLE II OF THE
SOCIAL SECURITY ACT

Mr. MANSFIELD. Mr. President, I
understand that Calendar No. 534, HR.
10604, has been cleared all the way
around.
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Mr. SCOTT. Mr. President, that is
correct.

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that the Senate
proceed to the consideration of H.R.
10604.

The PRESIDENT pro tempore. The
bill will be stated by title.

The assistant legislative clerk read as
follows:

H.R. 10604, to amend title II of the Social
Security Act to permit the payment of the
lump-sum death payment to pay the burial
and memorial services expenses and related
expenses for an insured indlvidual whose
body is unavailable for burlal.

The PRESIDENT pro tempore. Is there
objection to the present consideration of
the bill?

There being no objection, the Senate
proceeded to consider the bill.

Mr. TALMADGE. Mr, President, I send
an amendment to the desk and ask that
it be stated.

The PRESIDING OFFICER. The
amendment will be stated.

The assistant legislative clerk read as
follows:

At the end of the bill, add the following
new section:

IMPROVEMENT OF WORK INCENTIVE PROGRAM

Sec. 2(a)(1) Section 402(a)(15) of the
Social Security Act is amended to read as
follows: *(15) provide (A) for the develop-
ment of a program, for each appropriate
relative and dependent child receiving aid
under the plan and for each appropriate
individual (living in the same home as a
relative and child recelving such aid)
whose needs are taken into account in mak-
ing the determination under clause (7), for
preventing or reducing the incidence of
births out of wedlock and otherwise strength-
ening family life, and for implementing such
program by assuring that in all appropriate
cases family planning services are offered to
them, but acceptance of family planning
services provided under the plan shall be
voluntary on the part of such members and
individuals and shall not be a prerequisite to
eligibillty for or the receipt of any other
service under the plan; and (B) to the extent
that services provided under this clause or
clause (14) are furnished by the staff of the
State agency or the local agency administer-
ing the State plan in each of the political
subdivisions of the State, for the establish-
ment of a single organizational unit in such
State or local agency, as the case may be,
responsible for the furnishing of such serv-
ices;".

(2) Section 402(a) (19) (A) of such Act is
amended to read as follows:

“(A) that every individual, as a condition
of eligibility for aid under this part, shall
register for manpower services, training, and
employment as provided by regulations of the
Secretary of Labor, unless such individual
ig—

“(1) a child who is under age 16 or attend-
ing school full time;

*“(1i) a person who is ill, incapacitated, or
of advanced age;

*“(ii1) a person so remote from a work in-
centive project that his effective participa-
tion is precluded,

“(iv) a person whose presence In the home
is required because of illness or incapacity of
another member of the household; or

“(v) a mother or other relative of a child
under the age of six who is caring for the
child;
and that any individual referred to in clause
(v) shall be advised of her option to register,
if she so desires, pursuant to this paragraph,
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and shall be informed of the child care serv-
ices (if any) which will be avallable to her In
the event she should decide so to register;”.

(3) Sectlon 402(a) (19)(C) of such Act is
amended effective January 1, 1973, by striking
out “20 per centum” and inserting in lieu
thereof 10 per centum”.

(4) Sectlon 402(a)(19)(D) of such Act is
amended to read as follows:

“(D) that tralning incentives and other
allowances authorized under section 434 shall
be disregarded in determining the needs of
an individual under section 402(a) (7);".

(6) BSectlon 402(a)(19) of such Act is
further amended by striking out subpara-
graph (E).

(6) The parenthetical clause In section
402(a) (19) (F) of such Act is amended by
striking out “pursuant to subparagraph (A)
(1) and (i1) and section 407(b) (2)" and Iin-
serting in lieu thereof “pursuant to sub-
paragraph (G)".

(7) Section 402(a)(19) of such Act 1is
amended by adding at the end thereof the
following new subparagraph:

“(@) that the Btate agency will have in
effect a special program which (i) will be ad-
ministered by a separate administrative unit
and the employees of which will, to the maxi-
mum extent feasible, perform services only
in connection with the administration of
such program, (i1) will provide (through ar-
rangements with others or otherwise) for
individuals who have been registered pursu-
ant to subparagraph (A), In accordance with
the order of priority listed in section 433(a),
such health, vocational rehabilitation, coun-
seling, child care, and other social and sup-
portive services as are necessary to enable
such individuals to accept employment or
recelve manpower tralning provided under
part C, and will, when such individuals are
prepared to accept employment or receive
manpower training, refer such individuals to
the Secretary of Labor for employment or
tralning under part C, (iii) will participate
in the development of operational and em-
ployability plans under section 433(b); and
(iv) provides for purposes of clause (ii), that,
when more than one kind of child care is
avallable, the mother may choose the type,
but she may not refuse to accept child care
services if they are avallable;"”.

(8) Section 403 of such Act is amended
by adding at the end thereof the following
new subsection:

“{c) Notwithstanding any other provision
of this Act, the Federal share of asslstance
payments under this part shall be reduced
with respect to any State for any fiscal year
after June 30, 1973, by one percentage point
for each percentage point by which the num-
ber of individuals referred, under the pro-
gram of such State established pursuant to
section 402(a) (19) (G), to the local employ-
ment office of the State as being ready for
employment 15 less than 15 per centum of
the average number of individuals in such
State who, during such year, are required to
be registered pursuant to section 402(a) (19)
(a).”

(9) Section 403 of such Act is amended,
effective January 1, 1972, by adding after
subsection (c) the following new subsection:

“(d) Notwithstanding subparagraph (A) of
subsection (a) (8) the rate specified in such
subparagraph shall be 90 per centum (rather
than 76 per centum) with respect to social
and supportive services provided pursuant to
section 402(a) (19(G).”

(b) (1) The first sentence of section 430 of
the Social Security Act is amended by strik-
ing out “special work projects" and insert-
ing in lieu thereof “public service employ-
ment",

(2) Section 431 of such Act Is amended (1)
by Inserting *“(a)” immediately after *“Skc.
431.", and (2) by adding at the end thereof
the following new subsections:

“(b) Of the amounts expended from funds
appropriated pursuant to subsection (a) for
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any fiscal year (commencing with the fiscal
year ending June 30, 1973), not less than 40
per centum thereof shall be expended for
carrying out the program of on-the-job
training referred to in section 432(b) (1) (B)
and for carrying out the program of public
service employment referred to in section
432(b) (3).

“{e) (1) For the purpose of carrying out
the provisions of this part in any State for
any fiscal year (commencing with the fiscal
year ending June 30, 1973), there shall be
available (from the sums appropriated pur-
suant to subsection (a) for such fiscal year)
for expenditure in such State an amount
equal to the allotment of such State for
such year (as determined pursuant to para-
graph (2) of this subsection).

*(2) Sums appropriated pursuant to sub-
section (a) for the fiscal year ending June
30, 1973, or for any fiscal year thereafter,
shall be allotted among the States as follows:
Each State shall be allotted from such sums
an amount which bears the same ratio to the
total of such sums as—

“(A) In the case of the fiscal year ending
June 30, 1973, and the fiscal year ending
June 30, 1974, the average number of re-
ciplents of aid to families with dependent
children in such State during the month of
January last preceding the commencement
of such fiscal year bears to the average num-
ber of such recipients during such month
in all the States; and

“(B) in the case of the fiscal year ending
June 30, 1975, or in the case of any fiscal
year thereafter, the average number of in-
dividuals in such State who, during the
month of January last preceding the com-
mencement of such fiscal year, are registered
pursuant to section 402(a) (19) (A) bears to
the average number of individuals in all
States who, during such month, are so reg-
istered.

{3)(A) (1) Clause (1) of section 432(b) of
such Act is amended—

(I) by inserting “A" Immediately after
“(1)”; and

(II) by striking out “and utilizing” and
inserting In lieu thereof “and (B) a program
utilizing".

(i1) Clause (3) of section 432(b) of such
Act 1s amended by striking out “special work
projects” and inserting in lieu thereof “pub-
lio service employment”.

(B) Section 432(d) of such Act is amended
to read as follows:

“(d) In providing the manpower training
and employment services and opportunities
required by this part, the Secretary of Labor
shall, to the maximum extent feasible, assure
that such services and opportunities are pro-
vided by using all authority avallable to him
under this or any other Act. In order to
assure that the service and opportunities so
required are provided, the Secretary of Labor
shall use the funds appropriated to him un-
der this part to provide programs required
by this part through such other Act, to the
same extent and under the same conditions
(except as regards the Federal matching
percentage) as If appropriated under such
other Act and, in making use of the pro-
grams of other Federal, State, or local agen-
cles (public or private), the Secretary of
Labor may reimburse such agencies for serv-
ices rendered to persons under this part to
the extent such services and opportunities
are not otherwise available on a nonreim-
bursable basis.”

(C) Sectlon 432 of such Act is further
amended by adding at the end thereof the
following new subsection:

“(f) (1) The Secretary of Labor shall es-
tablish in each State, muniecipality, or other
appropriate geographie area with a significant
number of persons registered pursuant to
section 402(a) (19) (A) a Labor Market Ad-
visory Councll the function of which will be
to ldentify and advise the Secretary of the
types of jobs available or likely to become
avallable in the area served by the Council;
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except that If there is already located In
any area an appropriate body to perform such
function, the Secretary may designate such
body as the Labor Market Advisory Coun-
cil for such area.

“(2) Any such Council shall include repre-
sentatives of industry, labor, and public
service employers from the area to be served
by the Council.

“(8) The Secretary shall not conduct, in
any area, institutional training under any
program established pursuant to subsection
(b) of any type which is not related to jobs
of the type which are or are likely to become
available in such area as determined by the
Secretary after taking into account informa-
tion provided by the Labor Market Advisory
Council for such area.”

(4) (A) Section 433(a)
amended—

(i) by striking out “section 402" and in-
serting in lieu thereof “section 402(a) (19)
(G)"; and

(i1) by adding at the end thereof the fol-
lowing new sentence: “The BSecretary, in
carrying out such program for individuals
so referred to him by a State, shall accord
priority to such individuals in the follow-
ing order, taking into account employability
potential: first, unemployed fathers; second,
dependent children and relatives who have
attained age 16 and who are not in school,
or engaged in work or manpower training;
third, mothers, whether or not required to
register pursuant to section 402(a) (19) (A),
who volunteer for participation under a work
incentive program; fourth, all other individ-
uals so referred to him.”

(B) Section 433(b) of such Act is amend-
ed to read as follows:

“(b) (1) For each State the Secretary shall
develop jointly with the administrative unit
of such State administering the special pro-
gram referred to in section 402(a) (19)(G)
a statewlde operational plan.

“(2) The statewlde operational plan shall
prescribe how the work incentive program
established by this part will be operated at
the local level, and shall indicate (1) for each
area within the State the number and type
of positions which will be provided for train-
ing, for on-the-job training, and for public
service employment, (1i) the manner in
which information provided by the Labor
Market Advisory Council (established pur-
suant to section 432(f)) for any such area
will be utilized in the operation of such pro-
gram, and (ii1) the particular State agency
or administrative unit thereof which will be
responsible for each of the varlous activitles
and functions to be performed under such
program. Any such operational plan for any
State must be approved by the Secretary, the
administrative unit of such State adminis-
tering the speclal program referred to in
section 402(a) (19) (@), and the regional joint
committee (established pursuant to section
439) for the area in which such State is
located.

“(3) In carrying out any such statewlde
operational plan of any State, there shall
be developed jointly by the Secretary and the
administrative unit of the State adminis-
tering the special program referred to in sec-
tion 402(a) (19) (G) in each area of the State
an employability plan for each individual
residing in such area who is participating in
the work incentive program established by
this part. Such employability plan for any
such individual shall (1) conform with the
statewide operational plan of such State,
(i1) provide that the separate administrative
unit referred to in section 402(a) (19) (G) (1)
will provide the services referred to in sec-
tion 402(a) (19) (@) (i), and (iil) provide
that the Secretary shall be responsible for
providing the training, placement, and re-
lated services authorized under this part.”

(C) (1) Section 433(e) (1) of such Act is
amended by striking out "special work pro-

of such Act is
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jects" and inserting in lleu thereof “public
service employment”.

(11) Section 433(e) (2) (A) of such Act is
amended by striking out “a portion” and in-
serting in lleu thereof “of 100 per centum
(in the case of the first year that such agree-
ment is in effect, if such agreement is in ef-
fect at least three years) and 90 per centum
(if such agreement is in effect less than three
years; or, if such agreement is In effect at
least three years, in the case of any year af-
ter the first year that such agreement is in
effect) .

(iii) Section 433(e) (2) (B) of such Act is
amended by striking out “on special work
projects of” and inserting in lieu thereof “in
public service employment for”.

(iv) Section 433(e) (3) of such Act is here-
by repealed.

(D) Section 433(f) of such Act is amend-
ed by striking out “any of the programs es-
tablished by this part” and inserting in lieu
thereof “section 432(b) (3)".

(E) Section 433(g) of such Act is amend-
ed by striking out “section 402(a) (19) (A) (1)
and (i1)” and inserting in lleu thereof “sec-
tion 402(a) (19) (G) ™.

(F) Section 433(h) of such Act is amend-
ed by striking out “speclal work projects”
and inserting in lleu thereof “public service
employment”.

(G) Section 434 of such Act is amended—

(1) by inserting “(a)" immediately after
“SEc. 434.”; and

(i1) by adding at the end thereof the fol-
lowing new subsection:

“(b) The Secretary of Labor is also au-
thorized to pay, to any member of a family
participating in manpower training under
this part, allowances for transportation and
other costs incurred by such member, to the
extent such costs are necessary to and di-
rectly related to the participation by such
member in such training.”

(5) (A) Section 435(a) of such Act is
amended, effective January 1, 1972, by strik-
ing out “80 per centum" and inserting in
lieu thereof 80 per centum"’.

(B) Sectlon 435(b) of such Act is amended
by striking out *; except that with respect
to special work projects under the program
established by section 432(b) (3), the costs
of carrylng out this part shall include only
the costs of administration”.

(6) Section 436(b) of such Act is amended
by striking out “by the Secretary after con-
sultation with" and inserting in lieu thereof
“jointly by him and”.

(7) Section 437 of such Act Is amended to
read as follows:

“Sec. 437. The Secretary is authorized to
provide to an individual, who is registered
pursuant to section 402(a) (19) (A) and who
is unemployed, relocation assistance (includ-
ing grants, loans, and the furnishing of such
services as will aid an involuntarily unem-
ployed individual who desires to relocate to
do so in an area where there is assurance of
regular suitable employment, offered through
the public employment offices of the State in
such area, which will lead to the earning of
income sufficient to make such individual
and his family inellgible for benefits under
part A).”

(8) Section 438 of such Act is amended
by striking out “projects under”.

(9) Section 439 of such Act is amended
to read as follows:

“SEc. 439. The Secretary and the Secretary
of Health, Education, and Welfare shall, not
later than six months after the date of
enactment of the Revenue Act of 1971, issue
regulations to carry out the purposes of this
part, as amended by the Revenue Act of
1971. Such regulations shall provide for the
establishment, jointly by the Secretary and
the Secretary of Health, Education, and Wel-
fare, of (1) a national coordination commit-
tee the duty of which shall be to establish
uniform reporting and similar requirements
for the administration of this part, and (2)
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a regional coordination committee for each
region which shall be responsible for review
and approval of statewide operational plans
developed pursuant to section 433(b).”

(10) Section 441 of such Act is amended—

(A) by inserting “(a)" immediately after
“SEC. 441.”;

(B) by adding immediately after the last
sentence thereof the following sentence:
“Nothing in this section shall be construed
as authorizing the Secretary to enter into
any contract with any organization after
June 1, 1970, for the dissemination by such
organization of information about programs
authorized to be carried on under this part.”;
and

(C) by adding after and below such sec-
tion the following new subsection:

“{b) The Secretary shall collect and pub-
lish monthly, by State, by age group, and by
sex, the following information with respect
to individuals registered pursuant to section
402(a) (19) (A)—

“(1) the number of Individuals so regis-
tered, the number of Individuals receiving
each particular type of work training serv-
ices, and the number of individuals receiv-
ing no such services;

“(2) the number of individuals placed in
jobs by the Secretary under section 432(b)
(1) (A), and the average wages of the in-
dividuals so placed;

**(3) the number of individuals who begin
but fail to complete training, and the rea-
sons for the failure of such individuals to
complete tralning; and the number of in-
dividuals who register voluntarily but do
not recelve training or placement;

“(4) the number of individuals who ob-
tain employment following the completion
of tralning, and the number of such in-
dividuals whose employment is in fields re-
lated to the particular type of training
received;

“(5) of the individuals who obtain em-
ployment following the completion of train-
ing, the average wages of such individuals,
and the number retaining such employ-
ment three months, six months, and twelve
months, following the date of completion of
such training;

*“(6) the number of individuals, in public
service employment, by type of employment,
nng the average wages of such Individuals;
an

“(7) the amount of savings, under part
A of this title, realized by reason of the
operation of each of the programs established
pursuant to this part.”

(11) Section 442 of such Act Is amended
effective January 1, 1972, to read as follows:

“TECHNICAL ASSISTANCE FOR PROVIDEES OF
EMPLOYMENT OR TRAINING

"“SEc. 442. The Secretary is authorized to
provide technical assistance to providers of
employment or tralning to enable them to
participate in the establishment and opera-
tion of programs authorized to be established
by section 432(b).”

(12) Section 443 of such Act is amended,
effective January 1, 1972, by striking out “'20
per centum" wherever it appears therein
and inserting In lieu thereof “10 per cen-
tum®.

(18) (A) Section 444(c) (1) of such Act is
amended by striking out “section 402(a) (15)
and section 402(a) (19) (F)” and inserting in
lieu thereof “section 402(a) (19)".

(B) Section 444(d) of such Act is amended
(1) by striking out “a special work project"
and inserting in lieu thereof “public service
employment”; (i) by striking out ‘“project”
at the end of the first sentence and insert-
ing in lleu thereof “employment'; and (iii)
by striking out “402(a) (15)" and inserting
in lieu thereof *“402(a) (19)".

(¢) The amendments made by this section
shall, except as otherwise specified herein,
take effect on July 1, 1972.
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Mr. TALMADGE. Mr. President, last
year the Committee on Finance and the
Senate unanimously approved by amend-
ment to offer a tax credit to employers
hiring welfare recipients and to make a
number of needed improvements in the
work incentive program. This program
was created by the Congress as a part of
the Social Security Amendments of 1967.
It represents an attempt to cope with the
problem of rapidly growing dependency
on welfare by providing welfare recipients
with the training and job opportunities
needed to help them become financially
independent.

Unfortunately, last year's social secu-
rity bill did not become law. I therefore
offered my amendment to the Revenue
Act of 1971, and again it was approved by
the Finance Committee and the Senate.

I am pleased that the conferees on the
tax bill agreed to that portion of my
amendment allowing a tax credit for em-
ployers hiring welfare recipients who par-
ticipate in the work incentive program.
This should provide a needed incentive
for the creation of jobs in the private sec-
tor for welfare recipients.

The other part of my original amend-
ment was designed to improve the opera-
tion of the work incentive program. The
House conferees said they could not con-
sider these provisions, not because they
lacked merit, but because they modified
the Social Security Act and would thus
be subject to a point of order in the
House. I advised them that I would offer
these provisions as an amendment to a
social security bill at the earliest conven-
ience, and that is what I am doing today.

Let me now describe the major features
of my amendment.

First. A major criticism of the present
work incentive program has been the lack
of development of on-the-job fraining
and public service employment. On-the-
job training and public service employ-
ment offer the best opportunity for em-
ployment of welfare recipients because
they provide training in actual job situa-
tions. Unfortunately, less than 3 percent
of the welfare recipients enrolled in the
work incentive program today are partic-
ipating in on-the-job training and public
service employment. My amendment
would require that at least 40 percent of
the funds spent for the work incentive
program be used for on-the-job training
and public service employment.

Second. My amendment would also
simplify the financing and increase the
Federal share of the cost of public service
employment (formerly called special
work projects) by providing 100 percent
Federal funding for the first year and 90
percent Federal sharing of the costs in
subsequent years—if the project was in
effect less than 3 years, Federal sharing
for the first year would be cut back to 90
percent.

Third. Under present law, all “appro-
priate” welfare recipients must be re-
ferred by the welfare agency to the Labor
Department for participation in the work
incentive program. Certain categories of
persons are statutorily considered inap-
propriate. Persons may volunteer to par-
ticipate in the work incentive program
even if the State welfare agency finds
them inappropriate for mandatory re-
ferral.
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Another criticism of the program has
been that the State application of those
standards of “appropriateness” for the
program have resulted in widely differ-
ing rates of referrals and program par-
ticipation. My amendment would elim-
inate this situation with a series of
amendments. First, it would require wel-
fare recipients to register with the Labor
Department as a condition of welfare
eligibility unless they fit within one of the
following categories:

First. Children who are under age 16
or attending school;

Second. Persons who are ill, incapaci-
tated or of advanced age;

Third. Persons so remote from a WIN
project that their effective participation
is precluded;

Fourth. Persons whose presence in the
home is required because of illness or in-
capacity of another member of the
household; and

Fifth. Mothers with children of pre-
school age.

At least 15 percent of the registrants
in each State would be required to be pre-
pared by the welfare agency for training
and referred to the work incentive pro-
gram each year; States failing to meet
this percentage would be subject to a
decrease in Federal matching funds for
aid to families with dependent children.
The amendment would also establish
clear statutory direction in determining
which individuals would receive employ-
ment or training by generally requiring
the Departments of Labor and Health,
Education, and Welfare to accord prior-
ity in the following order, taking into ac-
count employability potential:

First. Unemployed fathers;

Second. Dependent children and rela-
tives age 16 or over who are not in school,
working or in training;

Third. Mothers who volunteer for par-
ticipation; and

Fourth. All other persons.

Thus, under the amendment, mothers
would not be required to participate un-
til every person who volunteered was first
placed.

My amendment would increase from
80 to 90 percent the rate of Federal
matching for WIN training expenditures.
Welfare agency expenditures for social,
vocational rehabilitation, and medical
services which are provided to directly
support an individual’s participation in
WIN would also be matched at the 90
percent rate. Under existing law, these
services are now generally matched by
the Federal Government at the 75 per-
cent rate.

The amendment would require the
Secretary of Labor to establish local
labor market advisory councils whose
function would be to identify present and
future local labor market needs. The
findings of these councils would have to
serve as the basis for local training plans
under the work incentive program to as-
sure that training was related to actual
labor market demands.

My amendment also mandates coordi-
nation between the Departments of
Labor and Health, Education, and Wel-
fare and their counterparts at the local
level. The amendment would require a
separate WIN unit in local welfare agen-
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cies and joint participation by welfare
and manpower agencies in preparing em-
ployability plans for WIN participants
and in program planning generally.

Mr. President, the Senate will be act-
ing next year on legislation to overhaul
our welfare system. I do not know what
form that legislation will take. But in the
meantime, we must not delay in improv-
ing the present law to make it effective.
I urge my colleagues to support my
amendment.

Mr. LONG. Mr. President, I would ask
that this amendment be agreed to. The
committee has discussed the matter, and
as the Senator from Georgia has just
explained, the amendment was a part of
the revenue bill passed by the Senate last
week. The provisions of. the amendment
were passed previously on last year's so-
cial security bill. These provisions were
not agreed to by the House last year be-
cause the House did not go to conference
on the social security bill. This year, the
provision had to be dropped in the con-
ference on the revenue bill because the
House conferees contended that the pro-
vision was not germane to that bill.

The PRESIDENT pro tempore. The
question is on agreeing to the amendment
of the Senator from Georgia.

The amendment was agreed to.

Mr. LONG. Mr. President, I send an
amendment to the desk and ask that it
be stated.

The PRESIDENT pro tempore. The
amendment will be stated.

The assistant legislative clerk read as
follows:

At the end of the bill add the following
new section:

Sec. —. Section 1007 of the Social Security
Amendments of 1969, as amended, is further
amended by striking out “1972” where it ap-
pears and inserting in lieu thereof *“1873".

Mr. LONG. Mr. President, I would like
for the Recorp to show that I propose
this amendment on behalf of the dis-
tinguished Senator from California (Mr.
TuNNEY). He came to the committee and
directed this matter to our attention.

The Social Security Amendments of
1969 included a provision to assure that
recipients of aid to the aged, blind, and
disabled would be allowed to keep at
least a portion of the social security
benefit increases which that act provided
effective in 1970. This provision pro-
hibited States from offsetting the full
amount of those increases with cor-
responding reductions in welfare grants.
Instead, the act required that each
recipient be assured that his total
monthly income would be raised by at
least $4 or (if less) by the amount of his
social security benefit increase. Original-
ly, this pass-along provision was to have
expired at the end of June 1970. Sub-
sequent legislation extended the provi-
sion through October 1970 and also made
it applicable to welfare recipients who
received an increase this year in railroad
retirement benefits. Public Law 91-669
provided a further extension of the pro-
vision through the end of 1971.

The pending amendment would extend
the provision 1 additional year, until
the end of 1972.

I would ask that the amendment be
agreed to.
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The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment of the Senator from Louisiana.

The amendment was agreed to.

Mr. TUNNEY. Mr. President, I deeply
appreciate the efforts of the distinguished
Senator from Louisiana for displaying
again the leadership and concern which
has been so important to the senior citi-
zens of this country.

‘When I first offered this amendment to
H.R. 10604 and brought it to the atten-
tion of the Finance Committee, the
chairman immediately understood its
importance and agreed to support it.

I would like to thank him for that
support and underline again the need for
this amendment.

Without this amendment, hundreds of
thousands of senior citizens in the coun-
try, including a quarter of a million Cali-
fornians, would be subject to losing the
important “pass through’ benefits of at
least $4 per month, which require the
States to pass along that much of the
increase in Social Security, which was
voted in 1969.

Mr. President, if this “pass through”
provision had been allowed to lapse, it
would not only have affected detrimen-
tally those hundreds of thousands of
senior citizens, but also would have en-
tailed heavy administrative costs to
States, especially a State like California,
which would have been particularly
costly if the provision were allowed to
lapse and were then revived when wel-
fare reform legislation was passed in the
next session of the Congress.

I am delighted, therefore, that the able
chairman has included my “pass
through” amendment in HR. 10604. I
wish to thank him for his leadership and
urge the passage of the amended legis-
lation.

Mr. BELLMON. Mr. President, I send
an amendment to the desk and ask that
it be stated.

The PRESIDING OFFICER. The
amendment will be stated.

The assistant legislative clerk read as
follows:

At the end of the bill, insert the following:
INCLUSION UNDER MEDICAID OF CARE IN INTER-
MEDIATE CARE FACILITIES

Sec. 8. (a) (1) Section 1905(a) of the So-
cial Security Act is amended—

(A) by striking out “and” at the end of
clause (14),

(B) by striking out the period at the end
of clause (15) and inserting in lieu thereof
“: and"”, and

(C) by inserting after clause (15) the fol-
lowing new clause:

“(168) intermediate care facility services
(other than such services in an institution
for tuberculosis or mental diseases) for in-
dividuals who are determined, in accordance
with section 1902(a) (81) (A), to be in need
of such care.”

(2) Section 1905 of such Act is amended
by adding at the end thereof the following
new subsections:

“(c) For purposes of this title the term
‘intermediate care facility’ means an institu-
tion which (1) is licensed under State law
to provide, on a regular basis, health-related
care and services to individuals who do not
require the degree of care and treatment
which a hospital or skilled nursing home 1s
designed to provide, but who because of their
mental or physical condition require care
and services (above the level of room and
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board) which can be made avallable to them
only through institutional facilities, (2)
meets such standards prescribed by the Sec-
retary as he finds appropriate for the proper
provision of such care, and (3) means such
standards of safety and sanitation as are es-
tablished under regulation of the Secretary
in addition to those applicable to nursing
homes under State law. The term ‘interme-
diate care facility’ also includes any skilled
nursing home or hospital which meets the
requirements of the preceding sentence. The
term ‘intermediate care facility’ also includes
a Christian Science sanatorium operated, or
listed and certified, by the First Church of
Christ, Sclentist, Boston, Massachusetts, but
only with respect to institutional services
deemed appropriate by the State. With re-
spect to services furnished to individuals
under age 65, the term ‘Intermediate care
facility' shall not include, except as provided
in subsection (d), any public institution or
distinet part thereof for mental diseases or
mental defects.

“(d) The term ‘intermediate care facility
services’ may include services in a public in-
stitution (or distinct part thereof) for the
mentally retarded or persons with related
conditions if—

“(1) the primary purpose of such institu-
tion (or distinct part thereof) is to provide
health or rehabilitative services for mentally
retarded individuals and which meet such
standards as may be prescribed by the Sec-
retary;

“(2) the mentally retarded individual with
respect to whom a request for payment is
made under a plan approved under this title
is receiving active treatment under such a
program; and

“(3) the State or political subdivision re-
sponsible for the operation of such institu-
tlon has agreed that the non-Federal expend-
itures with respect to patients In such in-
stitution (or distinet part thereof) will not
be reduced because of payments made under
this title."

(b) Section 1902(a)
amended—

(1) by striking out “and” at the end of
paragraph (29);

(2) by striking out the period at the end
of paragraph (30) and inserting In lleu
thereof “; and”; and

(8) by inserting after paragraph (30) the
following new paragraph:

“(31) provide (A) for a regular program of
independent professional review (including
medical evaluation of each patient's need
for intermediate care) and a written plan of
service prior to admission or authorization
of benefits In an Intermediate care facility
which provides more than a minimum level
of health care services as determined under
regulations of the SBecretary; (B) for periodic
on-gite inspections to be made in all such
intermediate care facilities (if the State plan
includes care in such institutions) within
the State by one or more independent pro-
fessional review teams (composed of physi-
cians or registered nurses and other appro-
priate health and social service personnel)
of (i) the care being provided in such inter-
medlate care facilities to persons receiving
assistance under the State plan, (ii) with
respect to each of the patients receiving such
care, the adequacy of the services available
in particular intermediate care facilities to
meet the current health needs and promote
the maximum physical well-being of patients
recelving care in such facllities, (i11) the ne-
cessity and desirability of the continued
placement of such patients in such facilities,
and (iv) the feasibility of meeting their
health care needs through alternative insti-
tutional or noninstitutional services; and
(C) for the making by such team or teams
of full and complete reports of the findings
resulting from such Inspections, together
with any recommendations to the State
agency administering or supervising the ad-
ministration of the State plan.”
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(c) Section 1121 of such Act is repealed.
(d) The amendments made by this section
shall become effective January 1, 1972,

Mr. BELLMON. Mr. President, the
amendment that my colleague, Mr.
Hagris, and I offered to the pending bill
is noncontroversial. It has been passed
in virtually identical form by both the
House and the Senate separately.

Intermediate care was made available
for the first time in 1968 to the aged,
blind, and disabled who are eligible for
cash assistance. It was designed to meet
the need of those people whose physical
and mental condition required them to
be in an institutional setting which pro-
vided more than room and board, but
less than skilled nursing home care.

Intermediate care was established be-
cause many thousands of assistance re-
cipients were being classified as skilled
nursing home patients even though they
needed a lower level of care. That was
done because Federal matching funds
were available for skilled nursing care
but were not available for institutional
care below that level.

This amendment also makes medically
indigent people eligible for intermediate
care in addition to continuing the avail-
ability of such care for the indigent.
This will help in bringing about the
proper placement of patients without
consideration of what level of care might
be eligible for Federal matching and
what might be ineligible.

The amendment is necessary now be-
cause the Department of Health, Educa-
tion, and Welfare is requiring immediate
proper patient placement. Without this
amendment, Oklahoma and other States
would be confronted with serious and im-
mediate difficulties of compliance.

In addition, the amendment outlines
the requirements and provides the basis
for standard setting with respect to in-
termediate care facilities.

This amendment also permits, under
certain circumstances, publicly operated
facilities for the mentally retarded to
qualify as intermediate care facilities.

Mental retardation is not, in most in-
stances, a condition which responds to
treatment. However, there are public in-
stitutions whose primary objective is the
active provision of rehabilitative, educa-
tional and training services to enhance
the capacity of mentally retarded indi-
viduals to care for themselves or to en-
gage in employment. Public institutions
whose primary objective is the provision
of health services or rehabilitative serv-
ices to the mentally retarded should be
subject to Federal participation under
adequate safeguards. It has accordingly
defined such facilities as intermediate
care facilities if certain statutory con-
ditions are met.

The first of these conditions is that the
institution meets standards of either
health services, rehabilitation services or
a combination of the two which are set
forth by the Secretary of Health, Edu-
cation, and Welfare. It is expected that
the Department of Health, Education,
and Welfare, in developing such stand-
ards, will take steps to assure that these
standards are sufficient to achieve the
purposes and to distinguish such facili-
ties from those which are primarily resi-
dential. In the case of these facilities, it
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expects the Secretary’s standards to re-
late not only to fire and safety, but also
to sufficient qualified personnel to
achieve the stated objectives of the
institution.

The second condition is that the in-
dividual in such an institution who is
mentally retarded, has been determined
to need and is actually receiving the
health or rehabilitative services which
the institution sets forth as being pro-
vided. This condition is necessary be-
cause of the shortage of facilities, per-
sons may be placed in such an institution
even though they are not actually in-
volved in the institution’s program or
could not benefit from it.

The third condition of the amendment
is that the State government or the local
political subdivision responsible for the
operation of the institution agree that
the Federal funds received by reason of
these provisions will not be used to dis-
place non-Federal funds which are al-
ready being expended for mentally re-
tarded persons.

An intermediate care facility, under
present law, must be an institution or a
distinct part of an institution which pro-
vides intermediate levels of care.

The amendment removes the distinet
part requirement so as to avoid man-
dating transfers of patients from a nurs-
ing home which might, in individual
cases, result in a hardship or otherwise
affect the physical or mental well-being
of a patient adversely. Deletion of the
distinet part requirement is not intended
to encourage indiscriminate inter-
mingling or inappropriate placement of
patients. It is expected that the Secre-
tary of Health, Education, and Welfare
would, by regulation, require assurances
that not more than a reasonable propor-
tion of intermediate care patients be kept
in skilled nursing homes. This would be
necessary to avoid dilution of the skilled
nursing services for the skilled nursing
home patients.

Further, it is expected that there would
be lower rates of reimbursement paid for
the intermediate care patient who is in
the skilled nursing home than would be
paid for the skilled nursing patient.

Finally, the Secretary would also be
expected to require safeguards, where
skilled nursing and intermediate care
patients were infermingled, to prevent
the nursing home from agreeing to keep
an intermediate care patient only until
such time as it could find a skilled nurs-
ing care patient for the bed.

I urge adoption of this urgently needed
amendment—which, again, has previ-
ously received Senate approval.

Mr. LONG. Mr. President, it was agreed
by the committee that this amendment
should not await action on HR. 1 be-
cause the State of Oklahoma, and per-
haps other States, need action on this
matter immediately.

Mr. HARRIS. Mr. President, I compli-
ment my distinguished colleague, Sen-
ator BeELuMonN, for his efforts in getting
this amendment to this stage. I was
pleased to be able to attend the Finance
Committee meeting.

I am grateful to the chairman of the
Finance Committee and to the members
of the committee for their willingness to
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support the amendment. I hope it can
be speedily adopted and enacted into law
because we have a very serious situation
in our State that needs to be corrected.

The Senate once passed the amend-
ment, but it never got to conference be-
cause there was no conference on the
bill.

The House passed this on H.R. 1, and
as we have not gotten on the same ve-
hicle through both Houses, this is our
opportunity to do so.

INTEEMEDIATE CARE—HARRIS-BELLMON
AMENDMENT

Mr. LONG. Mr. President, the Sen-
ator’'s amendment is certainly appeal-
ing, inasmuch as it was basically devel-
oped in the Finance Committee, and as
he has noted, has been approved sepa-
rately by both the House and Senate.

In view of that fact, I certainly would
be willing to agree to the Harris-Bell-
mon amendment.

If, in fact, the committee had added
this amendment itself, it would have in-
cluded the following statement as re-
port language, which I ask unanimous
consent to be printed at this point in
my remarks, Again, I have no objection
to taking this amendment.

There being no objection, the report
language was ordered to be printed in
the REcorbp, as follows:

INTERMEDIATE CARE FACILITIES

In order to provide a less costly insti-
tutional alternative to skilled nursing home
care, the committee and the Congress ap-
proved in 1967 an amendment to title XTI of
the Soclal Security Act which authorized
Federal matching for a new classification of
care provided in “intermediate care facili-
tles.,” The provision was intended to provide
& means for appropriate placement of pa-
tients professionally determined to be in
need of health-related supportive institu-
tional care but not care at the skilled nurs-
ing home, or mental hospital level.

The intermediate care benefit was not in-
tended to cover care which was essentially
resldential or boarding home in nature. It
was not intended to proved a refuge for sub-
standard nursing homes which would not
or could not meet medicald standards, It was
not intended as a placement device whereby
States could reduce costs through wholesale
and indiscriminate transfer of patients from
skilled nursing homes to intermediate care
without careful and independent medical
review of each patient's health care needs.

Many thousands of patients are in skilled
nursing homes who do not need that level
of care, according to recent General Account-
ing Office and HEW audit reports. Thousands
of those people are in skilled nursing homes
because their States have not as yet estab-
lished intermediate care p. .

The committee has therefore, included an
amendment to clarify congressional intent
with respect to intermediate care and to
make such care, where appropriate, more
generally available as an alternative to cost-
lier skilled nursing home or hospital care.

The committee amendment is designed to
make it clear that intermediate care cov-
erage is for persons with health-related con-
ditions who require care beyond residential
care or boarding home care, and who, in the
absence of intermediate care would require
placement in a skilled nursing home or men-
tal hospital.

The committee amendment would require
an intermediate care facility to meet stand-
ards, prescribed by the Secretary, as are
deemed necessary to assist in meeting the
needs of the types of patients expected to
be placed in such institutions.
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The amendment also provides for the trans-
fer of the intermediate care provisions from
title XI of the Social Security Act to title
XIX (medicaid). This action will enable the
medically indigent, presently ineligible for
intermediate care, to receive such care when
it has been determined as appropriate to
their health care needs. This change should
also serve to end the practice, in some States,
of keeping medically indigent patients in
skilled nursing homes where they could more
appropriately be cared for in Iintermediate
care facllities. Such States do so because,
under present law, Federal matching funds
are available toward the costs of skilled nurs-
ing home care provided medically indigent
persons but not for care of those people in
intermediate care facilities.

The committee amendment would also
authorize Federal matching under medicaid
for care of the mentally retarded in public
institutions which are classified as inter-
mediate care facilitles. Matching would be
avallable only in a properly qualified institu-
tion meeting standards (in addition to those
required of an ICF) established by the De-
partment for mentally retarded persons
(other than those primarily receiving cus-
todial care) receiving an active program of
health-related treatment or rehabilitation.
States would not be eligible for the additional
Federal matching funds unless they main-
talned the level of State and local funds
expended for care of the mentally retarded.
The purpose here is to improve medical care
and treatment of the mentally retarded
rather than to simply substitute Federal
dollars for State dollars.

The committee agrees with the House of
Representatives that intermediate care is by
definition less extensive than skilled nursing
home care and that the cost of intermediate
care should generally be significantly less
per diem than skilled nursing home care in
the same area.

In view of the rapidly increasing expendi-
tures for intermediate care and in view of
the extension of intermediate care to the
medically-indigent, the committee has added
another provision to its amendment re-
quiring regular independent professional re-
view of patients in intermediate care facili-
ties. Teams, headed by either a physican or
a registered nurse, would regularly review,
on site, the nature of the care required and
provided to each intermediate care recipi-
ent. That review would be undertaken on a
patient-by-patient basls on-site and may not
be performed at & distance or without refer-
ence to the specific circumstances of the in-
dividual patient.

The committee reiterates the comcern it
has previously expressed with respect to the
failure of many States to properly undertake
the independent medical audit of skilled
nursing home and mental hospital patients
to assure that each patient for whom Fed-
eral funds is provided is in the right place
at the right time receiving the right care.
This shortcoming among the States has
characterized placement and review of in-
termediate care patients heretofore. Each
skilled nursing home, each mental hospital
patient, and each intermediate care patient
must be individually reviewed by an in-
dependent team to assure proper placement.
Wholesale and general review for purposes
of what is virtually cursory compliance with
Federal requirements must not be permitted
by the Department of Health, Education, and
Welfare. Where such independent audits and
other utilization review requirements are
not properly carried out, the committee ex-
pects that the Secretary will promptly act to
reduce Federal matching rates toward costs
of the institutional care involved until pro-
per compliance is forthcoming from a State.

The amendment is effectlve January 1,
1972,
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Mr. SCOTT. Mr. President, will the
Senator yield?

Mr. LONG. Iyleld.

Mr. SCOTT. Mr. President, I under-
stand that all amendments have been
cleared all the way around.

Mr. LONG. The Senator is correct.

The PRESIDING OFFICER. The ques-
tion is on agreeing to the amendment of
the Senator from Oklahoma.

The amendment was agreed to.

The PRESIDING OFFICER. The bill
is open to further amendment. If there
be no further amendment to be proposed,
the question is on the engrossment of
the amendments and third reading of
the bill.

The amendments were ordered to be
engrossed and the bill to be read a third
time.

The bill (H.R. 10604) was read the
third time and passed.

Mr. LONG. Mr. President, I ask unani-
mous consent to have printed in the
~ Recorp an excerpt from the report (No.
92-552), explaining the purposes of the
measure.

There being no objection, the excerpt
was ordered to be printed in the RECORD,
as follows:

BACKGROUND AND PURPOSE OF THE BILL

Under present law, the social security
lump-sum death payment is made to an in-
sured person’s surviving spouse, whether or
not his body is available for burial, if they
were living together at the time of his death.
Where no eligible spouse survives, the lump-
sum death payment is contingent upon there
being burial expenses. The payment can be
made directly to the funeral home for any
unpaid burial expenses upon the request of
the person who assumed responsibility for
those expenses, or the payment can be made
as relmbursement to the person who is equi-
tably entitled to the payment by reason of his
having paid the burial expenses. In the latter
cases, when the body is not available for
burial or cremation, there can be no burial
expenses, and therefore the lump-sum death
payment cannot be paid under the law.

While there may be no burial expenses in-
curred when an insured person's body is not
recovered, the family often incurs expenses
in connection with his death, such as ex-
penses for a memorial service, a memorial
marker, or a site for a marker. The committee
believes that there is no valid reason for
denying the lump-sum death payment to
help defray the cost of such expenses. On the
contrary, it is difficult to justify not paying
the lump-sum in such instances, especially in
those cases in which the death payment is the
only social security benefit that could be pay-
able on the deceased person’s earnings record.
Most of the current cases in which the body
of the decedent is not recovered involve serv-
icemen killed in actlon.

The committee believes that, because of the
above considerations and because the cost of
the change would be negligible, the soclal
security lump-sum death payment should be
provided for equitably entitled individuals to
the extent that they incur expenses custom-
arily connected with a death, even though the
body may be unavailable for burial.

COSTS OF CARRYING OUT THE BILL AND EFFECT
ON THE REVENUES OF THE BILL

In compliance with section 252(a) of the
Legislative Reorganization Act of 1870, the
following statement 1s made relative to the
effect on the revenues of this bill.

It is estimated that the cost of the bill
would be negligible.

VOTE OF COMMITTEE IN REPORTING THE BILL

In compliance with section 133 of the
Legislative Reorganization Act of 1946, as
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amended, the following statement is made
relative to the vote by the committee on re-
porting the bill,

The committee ordered the bill favorably
reported by voice vote.

ORDER FOR RECESS TO 10 AM.
MONDAY, DECEMBER 6, 1971

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that when the Senate
completes its business today, it stand in
recess until 10 o’clock Monday morning
next,

The PRESIDING OFFICER. Without
objection, it is so ordered.

ORDER FOR RECESS TO 9 AM.
TUESDAY THROUGH SATURDAY
OF NEXT WEEK

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that for the re-
mainder of next week, up to and includ-
ing Saturday, the Senate convene at the
hour of 9 am.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMENDATION OF LEWIS F.
POWELL, JR.

Mr. SCOTT. Mr. President, in the time
allotted to me at this point, and I will
not use the full 3 minutes, because
the distinguished chairman of the Judi-
ciary Committee is prepared to speak
with reference to the nomination of Mr.
Lewis F. Powell, Jr., I simply want to say
that in the beginning of this administra-
tion and prior to the sending up of any
nominations to the Congress, I had sug-
gested to the Attorney General the name
of Mr. Lewis F. Powell, Jr., as a highly
qualified, suitable, potential nominee for
service on the Supreme Court.

A little later I was advised that Mr.
Powell had requested that at that time
his name not be considered. I am glad
that as time passed, Mr. Powell did agree
to allow his name to be considered.

It will be a great pleasure to support
him. ¥ will have more to say about it at
a later time.

ORDER OF BUSINESS

The PRESIDING OFFICER. Under
the previous order, the Senator from
Maryland is recognized at this time for
not to exceed 15 minutes.

(The remarks of Mr. BEAaLL when he
introduced S. 2949 are printed in the
Routine Morning Business section of the
Recorp under Statements on Introduced
Bills and Joint Resolutions.)

TRANSACTION OF ROUTINE
MORNING BUSINESS

The PRESIDING OFTICER (Mr.
CuILEs). Under the previous order, the
Senate will proceed to the transaction
of routine morning business with state-
ments limited to 3 minutes.

(The remarks of Mr. Harris when he
submitted Senate Resolution 207 are
printed in the REcorp under Submission
of a Resolution.)
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SENATOR RANDOLPH ADVOCATES
NATIONAL ENVIRONMENTAL POL-
ICY ON SURFACE MINING

Mr. RANDOLPH. Mr. President, the
Senate Committee on Interior and In-
sular Affairs has been holding a series
of hearings, through a subcommittee
headed by the able Senator from Utah
(Mr. Moss), inquiring into the need—
and there is an urgent need—for the
formulation of a national environment
policy on surface mining. I testified be-
fore the subcommittee on December 2.

I know, as a Senator from the State of
West Virginia, where mining is a major
industry, and where more than 11,000
men are directly employed in surface
coal mining, that there are adverse en-
vironmental effects through the im-
proper mining of cozl, in what is com-
monly known as the strinping process.
We do know, however, that in West Vir-
ginia, this type of mining industry, sep-
arate from the deep mining industry
which employs approximately 35,000
miners, is a very considerable part of
our economy.

In 1966, the State Legislature of West
Visginia addressed itself to this subject.
The urgency then—and it continues
now—was, in part, due to the response
given by the State legislature to conser-
vation and ecological concern. So a very
stringent law was enacted, although it
may have some defects, which attempted
to govern surface mining of coal. There
has been some criticism of the enforce-
ment of this law, but I know personally,
from investigations throughout the State,
from viewing the land itself where the
mining operations have been carried on,
from knowing of the program of restora-
tion of the stripped acreage, that there
has been a very marked improvement in
the practices of such mining in the State
of West Virginia. The land abuses are
much less severe than they were in the
past.

The PRESIDING OFFICER. The Sen-
ator’s time, 3 minutes, have expired.

Mr. BYRD of Virginia. Mr. President,
I yield 2 minutes from my time to the
Senator from West Virginia.

Mr. RANDOLPH. I appreciate the co-
operation of the able Senator from
Virginia.

We continue to have problems, of
course, with the mining of coal, the deep
mining of coal and the surface mining of
coal. One of these problems is the acid
drainage problem, which has to do not
only with the drainage that comes from
the mining operations but from aban-
doned and orphaned surface mined lands.
This problem has been a considerable one
and the attention being given by the Con-
gress of the United States is necessary.

Under my sponsorship, the Congress
has provided areawide demonstration
programs to control and abate mine
drainage pollution. These provisions were
strengthened also, as my colleagues re-
call, in the recently passed Senate ver-
sion of the Federal Water Control Act
Amendments of 1971, which I cospon-
sored.

I believe that, as we think in terms of
repairing the devastation resulting from
past practices, and also the exploitation,
in part, of some regions in the Appa-
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lachian area and in the watershed of the
Monongahela River, we have restored
orphaned and abandoned surface mines.
But the problem, which is now being
given very careful and continued con-
sideration, as it should be, in the Senate,
and as to which I have testified in recent
days, requires Federal, State, and local
commitment as well as regional planning.

Critical to the whole operation is con-
tinuing surveillance and monitoring of
surface mining procedures and land rec-
lamation projects. Implementation,
however, should rely on strong State laws
and effective enforcement consistent
with Federal guidelines and minimum
standards, which should provide suffi-
cient flexibility to reflect regional char-
acteristics of the potential problem.

Yet, the Federal Government should
have sufficient authority to enjoin im-
proper surface mining operations where
State enforcement is inconsistent with
Federal guidelines and minimum stand-
ards. There is ample precedent for this
in Federal laws now in being for the con-
trol of air and water pollution.

I propose that careful attention be
given to the question of whether or not
surface mining legislation under con-
sideration in the Congress should require
that the Environmental Protection
Agency or the Department of Interior
promulgate criteria and minimum stand-
ards governing surface mining which
would provide for the control of the ad-
verse environmental effects.

I would support provisions modeled
after national environmental statutes
which provide for State formulated im-
plementation plans. Such plans should
provide for permit systems to implement
Federal minimum standards. Unless dis-
approved by Interior and/or the Envi-
ronmental Protection Agency, the State
implementation plans also could serve as
the Federal implementation plan.

I recognize that there is some dis-
agreement on the respective roles of the
Environmental Protection Agency and
the Department of the Interior in the
establishment of national criteria and
minimum standards.

The Environmental Protection Agency,
however, is this Nation’s leading agency
for the implementation of Federal envi-
ronmental policy. But this does not pre-
clude the establishment of the Federal
permit program within the Department
of the Interior. Such programs could be
modeled after the administration’s joint
Environmental Protection Agency-
Corps of Engineers permit system estab-
lished under the 1899 Refuse Act.

In instances where a State program or
implementation plan is inconsistent with
the purposes of the act, the Federal plan
should be established and administered
similar to the program for Federal lands.

In the case of Federal and Indian
lands, concern is for the depletion of a
nonrenewable resource either publicly
owned or in public trust. The Federal
Government is acting as the administra-
tor and steward for their development.
Therefore, I recommend cessation of the
Federal issuance of leases for surface
mining pending the promulgation of Fed-
eral criteria and minimum standards. At
that time, all applicants for leases to sur-

face mine public lands should be required
to file an environmental impact state-
ment in accordance with the provisions
of the National Environmental Policy Act
of 1969.

Existing permittees and licensees
should be allowed a maximum of 1 year
to comply with the act. Otherwise, their
permits or leases should be considered for
revocation. It would be possible to obtain
an economic advantage by devastating
these lands in the absence of a require-
ment of proper management techniques.

In addition, the Secretary of the In-
terior probably should be required to pre-
pare an environmental impact statement,
in accordance with the National Environ-
mental Act, on the cumulative regional
effects of surface mining associated with
the issuance of Federal permits and leases
and Bureau of Reclamation water per-
mits for coal stripping on public lands in
the West.

Land, like air and water, is a basic
natural resource., Without usable land,
Mr. President, our society and our Na-
tion cannot continue to be economically
sound and physically healthy.

Reduction and prevention of the en-
vironmental devastation which can ac-
company improper surface mining is
essential to improving the quality of life,
and establishing the diversified savings
that are essential to a sound economy.

Mr. SPONG. Mr. President, I yield 3
minutes to the Senator from Montana.

THE “PHASE II” ECONOMIC TAX

PACKAGE

Mr. MANSFIELD. Mr. President, I am
happy to note that the conferees have
now completed work on the President’s
economic tax package. I wish at this
time to commend them for the expedi-
tious manner in which they addressed
themselves to the task of constructing
a measure that we all hope will put this
Nation’s economy back on its feet. Par-
ticularly, I am pleased that the conferees
retained the concept of election fi-
nancing.

Overall, in this endeavor, the conferees
undertook an enormous task, thrashed
out the differences, and pieced together
what appears to be a reasonably bal-
anced package; one that we hope will
both stimulate productivity, encourage
employment, and for the first time re-
move the primary dependency on elec-
tion costs from the large economic in-
terests of the Nation.

My personal view is that the measure
is somewhat defective in at least one
major respect. For the first 3 years of
operation the permanent revenue loss
under this measure will reach close to
$16 billion; and the permanent loss of
well into the billions will continue every
year thereafter. Such losses will occur
in my judgment at too great an expense
to the consumer and lower income Amer-
icans and with too great a bhenefit to
the large economic business interests of
the Nation. Aside from this imbalance,
however, for the sake of this Nation and
its floundering economy, I hope and pray
this program achieves the ends it seeks.

The ravages of inflation, unemploy-
ment, and the host of ills that have fol-
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lowed in their wake have been permitted
to endure for too long. Too many Ameri-
cans have been made to suffer. To put
it plainly, the need for this tax bill is
now, and I am pleased, indeed, that the
veto talk which greeted its reference to
conference has subsided.

Of course, it is the President’s prerog-
ative at any time to indicate to the Con-
gress through his press secretary, or
otherwise, his concern over various fea-
tures of legislation passed by both
Houses. Just as certainly, conferees meet-
ing in such cases are not bound by such
admonitions. Indeed, in the conference,
the President’s views may or may not
be helpful.

What is clear is that the conference
on the economic tax measure is now over
and what must come first and foremost
is this Nation's economy. It was out of
a deep concern for the economy that the
Congress—the Senate and the House
alike—joined to expedite this measure
as the President’s No. 1 priority legisla-
tive item. It did so to help an economy
that has been plagued for too long by
worsening unemployment, increasing in-
flation, and a dollar that has been se-
verely and permanently weakened.

In the process, other legislative busi-
ness of the Senate—also most important
and even vital to the American people—
has been postponed, or otherwise moved
aside to help turn the economic tide and
get this Nation back on its feet. As a
result, the economic tax bill went through
in record time for a measure of such
far-reaching dimensions. As was ex-
pected, to, the proposal underwent the
give and take and working-out that is an
essential part of the legislative process.

In that respect, I think a word ought
to be said about those provisions of the
measure which for the first time will
permit the public to help finance elec-
tion costs. Let me first dispel all doubts
on this matter at this time: Election
financing is here to stay as far as this
Senator is concerned. The issue is larger
than 1972, It is larger than any party as
well. Much larger. If the law is placed
on the books as.a first step, commencing
next year, all citizens, no matter their
income status, will be encouraged to
participate in the elective process with
tax credits and tax deductions. They will
benefit all candidates to whatever office—
Federal, State, or local. It is only in this
way, may I say, that a candidate can
be able to overcome his becoming just
another investment for some large eco-
nomic interest. Only with such assurance
can an end be put to the notion that this
elected official or that is “labor’s man”
or “industry’s man” or whoever else's
man. Only with such a system can there
be a man or woman elected by and for
all people, insulated from dependency
upon either his own personal fortune
or that of some wealthy interest group
that chooses to back him or, to state it
honestly—to buy him.

For the presidential campaign the fea-
ture of this proposal that allows the
people to participate is enormously im-
portant. It was most unfortunate that
its effect was postponed. The sooner
implemented, the better off will be this
Nation and its ability to protect and pre-
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serve the democratic institutions we love
and cherish so much.

If by postponing its effective date a
veto was avoided, that is well. In my
judgment there is nothing sacred about
the vear 1972. But it is tragic that this
matter was viewed by some in such po-
litical and partisan terms. The particu-
lar financial condition of one or another
of the political parties at a given time
should not be a factor. Whether it has
$40 million in the bank obtained largely
from enormous economic interests or
whether it is in debt, the people should
not be precluded from joining the elec-
tive process.

Beginning in 1973 what this proposal
provides is that on a voluntary basis,
citizens themselves can authorize the
campaign funds for the presidential
race. That is well. It would make it per-
missible for the American people—if
they so choose—to absorb a portion of
election costs that have skyrocketed be-
yond all reason. In turn, it would compel
those seekers of this Nation's highest
elective office to be beholden but to a
single, solitary interest group—the
American people themselves.

Indeed, this provision must remain.
Without it, democracy as it has been
heretofore constituted and as we have
come to know and love it today, simply
cannot endure.

I thank the distinguished Senator.

EXECUTIVE REPORTS OF
COMMITTEES

As in executive session, the following
favorable reports of nominations were
submitted:

By Mr. SCOTT, from the Committee on
the Judiciary:

J. Blaine Anderson, of Idaho, to be a U.S.
district judge for the district of Idaho; and

Clifford Scott Green of Pennsylvania, to be
a U.B. district judge for the eastern district
of Pennsylvania.

ENROLLED BILL PRESENTED

The Secretary of the Senate reported
that today, December 4, 1971, he pre-
sented to the President of the United
States the following enrolled bill:

S. 1483. An act to further provide for the
farmer-owned cooperative system of making
credit avallable to farmers and ranchers and
their cooperatives, for rural residences, and
to associations and other entities upon which
farming operations are dependent, to pro-
vide for an adequate and flexible flow of
money into rural areas, and to modernize
and consolidate existing farm credit law
to meet current and future rural credit needs,
and for other purposes,

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first time
and, by unanimous consent, the second
time, and refered as indicated;

By Mr. BEALL:

S. 2049. A bill to amend title 28, United
States Code, to provide for a Judicial Con-
ference of the United States and the States.
Referred to the Committee on the Judiciary.

By Mr. PERCY:
S. 2950. A bill to amend section 4216(b)
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of the Internal Revenue Code (relating to
constructive sale price) and to add a new
sectlon concerned with brand names. Re-
ferred to the Committee on Finance.

8. 2051. A bill to amend the Labor-Man-
agement Reporting and Disclosure Act of
1959 with respect to the terms of office of
officers of local labor organizations. Referred
to the Committee on Labor and Public Wel-
fare.

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. BEALL:

S. 2949. A bill to amend title 28, United
States Code, to provide for a Judicial
Conference of the United States and the
States. Referred to the Committee on the
Judiciary.

Mr. BEALL. Mr. President, I introduce
today a bill to establish a Judicial Con-
ference of the United States and the
States. This conference will be summoned
annually into session by the Chief Jus-
tice of the United States, who will pre-
side over its proceedings. In addition to
the Chief Justice, the conference will be
composed of the chief judge of each Fed-
eral judicial circuit; the chief judges or
justices of 11 State supreme courts
who will be selected by the National Con-
ference of State Chief Justices; and 10
trial judges, five from the Federal dis-
trict courts who will be appointed by the
Chief Justice of the Supreme Court and
five State trial judges chosen by the Na-
tional Conference of State Trial Judges.
The Federal district judges, the State
chief judges or justices, and the State
trial judges will serve for 3 years.

The duties of the conference, as spelled
out in the legislation are: To carry on
a continuous study of the problem of
Federal and State jurisdictions, conflicts
of jurisdictions, the effects of Federal
legislation upon State courts, and the
improvements of Federal and State sys-
tems of justice. An annual report of the
proceedings, with recommendations for
Federal and State legislation is required
and copies will be forwarded to the Presi-
dent, the Congress, and the Governors
of the respective States.

Mr. President, as a nonlawyer, I have
observed that the backlog of criminal and
civil cases is often cited as the single
most pressing problem facing our State
and Federal courts today. The results of
delays in the administration of justice
poses a serious threat to the confidence
of the public in our judicial system. In
criminal case after criminal case the de-
lay between arrest and trial is far too
long. The appeals process runs even
longer with the average time in the State
systems to process an appeal estimated
to be as long as 18 months. The public
deserves and should demand that our
system of justice be able to operate in
a timely manner.

As President Nixon stated in his
March 11 address in Williamsburg:

A system of criminal justice that can guar-
antee neither a speedy trial nor a safe com-
munity cannot excuse its fallure by point-
ing to an elaborate system of safeguards for
the accused. Justice dictates not only that
the innocent man go free, but that the guilty
be punished for his crimes.

The situation is even worse in eivil
cases which Chief Justice Burger said
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were hecoming “the stepchild of the
law.” Our court system is expected to ad-
judicate conflicts between private citi-
zens. The public has a right to expect
such claims will be decided in a fair and
timely fashion. Chief Justice Burger
warned the American public is losing
patience with a “cumbersome system
that makes people wait 2, 3, or 4 more
yvears to dispose of an ordinary civil
claim.” Continuing the Chief Justice
said:

Most people with civil claims, including
those in the middle economic echelons, who
cannot afford the heavy costs of litigation
and who cannot qualify for public or govern-
ment-subsidized legal assistance, are forced
to stand by in frustration, and often in want,
while they watch the passage of time eat
up the value of their case. The public has
been quiet and patient, sensing on the one
hand the need to improve the quality of
criminal justice but also experiencing frus-
tration at the inability to vindicate private
claims and rights.

On all levels of national and local gov-
ernment, the problem has been attacked
primarily from the point of view of cre-
ating additional judges under the theory
that, if enough judges are appointed, “the
speedy trial” guarantee of our Federal
and State constitutions will be effective-
ly realized.

Certainly more judges are often need-
ed and Congress and the States should
provide the necessary judicial manpower.
Experience, however, has demonstrated
that the “more judges” approach is not
always the panacea, for the increase in
the number of judges does not appear to
be keeping up with the growing demands
placed on the judiciary by the constantly
increasing population, economy, and ex-
panded judicial construction and defini-
tion of the substantive procedural rights
of the accused.

A graphic illustration of the impact of
expanded judicial rights can be seen by
the large increase in the number of State
prisoners filing habeas corpus petitions
to test the validity of State convictions.
From 89 in 1940, the number of such peti-
tions has ballooned to over 12,000 in
1969. The genesis of this increase was a
trilogy of cases before the Supreme Court
in 1963 whose cumulative effect was to
erode and some say to “emasculate” the
exhaustion of State remedies doctrine
embodied in 28 United States Code, sec-
tion 2254. The Court held that this stat-
ute referred only to State remedies avail-
able when the application for Federal
habeas corpus was filed.

Some have suggested that adequate
postconviction remedies in the State
courts would reduce the Federal court
review of State convictions to a mini-
mum. Chief Justice Burger expressed this
viewpoint in his state-of-the-judiciary
address in August 1970:

There 1s evidence, however, that the desired
reduction is not a automatic consequence of

the awvallability of adequate post-conviction
remedies.

To the contrary, Mr. George Cochran
Doub contends in the April 1971 Ameri-
can Bar Journal:

The report of the Committee on Habeas
Corpus of the Judiclial Conference of the
United States . . . in September of 1966, rec-
ommending certaln statutory amendments,
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demonstrated that even when fully adequate
post conviction remedies are made avallable,
to the state court prisoners, there is no re-
duction in the number of applications for
writs of habeas corpus filed in the federal
courts by state prisoners. The report pointed
out that in Delaware, Florida, Eentucky, Mis-
souri, New Jersey, North Carolina, Oregon,
and West Virigina, applications for writs of
habeas corpus to federal courts by state pris-
oners had continued to increase notwith-
standing satisfactory post conviction rem-
edles that had been provided those state pris-
oners.

Thus, it is Mr. Doub’s thesis that ade-
quate postconviction remedies are not
the full answer, because “they do not re-
sult in any significant reduction in the
burdens imposed on the Federal courts to
review the factual or legal issues,” in
State criminal proceedings.

Mr. President, we in the Congress are
not without our own contributions to the
problem. On the one hand we create ad-
ditional judgeships and shortly there-
after diminish or often nullify their ef-
fect on the problem by enacting laws
whose effect is the addition of thou-
sands or more cases to the already
crowded court dockets. The Nation has
looked more and more to the courts to
resolve the conflicts. Yearly, the duties
of the courts are enlarged, expanding
into new fields such as environmental
and consumer areas. These are areas
where attention is needed and my only
point is that we should know and take
into account the impact of our actions
on the judiciary.

The courts have responded remarkably
well to the burden that society gives
them. Their new duties are a reflection
of the overall confidence that Congress
and the country has in the judicial sys-
tem. It is, however, imposing a heavy
workload on our judicial system. New
and different approaches are needed.
The problem of administration, man-
agement and efficiency, are as the Chief
Justice said, “the tool, not the goal of
justice.” It is a means to an end.

In his 1970 state of the judiciary ad-
dress, Chief Justice Burger outlined
various steps for future action in this
area. Leading this list was his sugges-
tion that “in each State there would be
created a State-Federal Judicial Council
to maintain continuing communications
on all problems.” The thrust of the sug-
gestion was the reduction in the fric-
tion or tensions in relations between
State and Federal courts primarily with
respect to prisoner petitions.

In his 1971 Williamsburg address, the
Chief Justice noted with pleasure that
these suggested councils are now in
actual operation in 33 States, many
established by formal order of State
supreme courts.

Following, but expanding on the sub-
ject, the measure I introduce today calls
for the creation of a truly representative
Federal-State judicial conference.
Through this device, the State and Fed-
eral judicial and legislative system will
receive a nationwide picture of a wide
range of matters affecting the entire ju-
diciary. They can then better evaluate the
impact of proposed and recommended
legislation on the judiciary insofar as the
same may decrease or increase caseloads.
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Mr. President, this suggestion origi-
nated with a distinguished 3Baltimore
practicing attorney, Mr. George Cochran
Doub. Mr. Doub is now practicing with
one of Baltimore’s leading law firms. He
is a former Assistant Attorney Gen-
eral of the United States in charge of
the Civil Division of the Justice Depart-
ment from 1956 to 1860 and prior to that
time, he was the U.S. attorney for Mary-
land from 1953 to 1956. He also has been
a member of the Advisory Committee on
Federal Civil Rules. In his American Bar
Journal article, to which I previously re-
ferred, he concluded his article which
basically dealt with habeas corpus pro-
cedures, by calling fo the establishment
of a Judicial Conference of the United
States and the States. He said:

More Iimportant than any suggested
changes In federal habeas corpus, Congress
should establish a judicial conference of the
United States and the States, to be composed
of the Chlef Justice of the United States, the
chief judges of the ten federal circuit courts
of appeals and the chief Justices of ten state
supreme courts.

At the present time, the state judiciaries,
which have the principal responsibility for
the maintenance of law and order within
their borders and are seriously affected by
federal legislation, have no official forum
where they may be heard. Such a judicial
conference would provide an important place
for their volce and the means for needed col-
laboration between the federal and state ju-
dicial systems.

The Judicial Conference of the United
States, composed entirely of federal judges,
has been able to make signal contributions
to federal practice and procedure, but in the
field of federal habeas corpus the conference
has felt compelled to accept not only the
rulings but the dicta of recent Supreme
Court opinions relating to habeas corpus
practice. The proposed judicial conference of
federal and state judges would bring to bear
& far broader approach and perspective, and
its recommendations might prove beneficlal
and constructive with respect to the per-
plexing problems of federal and state judi-
clal relationships.

If such a judicial conference is established,
its first order of business should be to re-
view the federal habeas corpus statutes and
to make recommendations for amendments.

Mr. Doub has worked closely with me
in the preparation of the legislation. I
ask unanimous consent that his entire
article in the American Bar Journal be
printed at the conclusion of my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. BEALL. Mr. President, I also want
to express my appreciation to Chief
Judge Hall Hammond of the Maryland
Court of Appeals, the State’s highest
court, and Chief Judge Dulany Foster, of
the supreme bench of Baltimore City
for their help and suggestions.

As my colleagues will note, the bill I
am introducing follows the suggestions of
Mr. Doub with one addition. Because I
believe it essential that the perspective
and experience of trial judges be repre-
sented, I have added 10 trial judges, five
from the Federal courts and five from
the State courts.

Mr. President, since there would be no
compensation to the participants other
than ordinary expenses associated with
the attendance at conference proceed-
ings, the measure that I introduce will
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involve relatively small amounts of
money. At minimal costs, this has great
potential for bringing about improve-
ments and reform in the administration
of justice nationally.

The President called for new ap-
proaches in his Williamsburg speech
when he stated:

If we limit ourselves to calling for more
judges, more police, more lawyers operating
in the same system, we will produce more
backlogs, more delays, more litigation, more
jails, and more criminals. “More of the
same” is not the answer, What is needed now
is genuine reform—the kind of change that
requires imagination and daring, that de-
mands & focus on ultimate goals.

I agree that new approaches, new de-
vices and techniques must be explored
and created if we are to avoid judicial
anarchy. The present U.S. Judicial Con-
ference has made outstanding contribu-
tions to the improvement of judicial
practice and procedure in the Federal
courts. I believe the establishment of a
Judicial Conference of the Unifed States
and the States has the potential for
similar judicial improvements in the
State courts and for striking the proper
delicate balances of Federal-State rela-
tions. By providing a form and a focus
for the Federal and State for improve-
ments of judicial administration, the
proposed Judicial Conference of the
United States and the States has the po-
tential for bringing about “genuine re-
form.” I urge that the Committee on the
Judiciary give favorable consideration to
this measure.

ExHiBIT 1
THE CASE AGANIST MODERN FEDERAL
HaBeas CORPUS
(By George Cochran Doub)

The erosion of public respect for the judi-
cial system has seriously harmed the effec-
tiveness and credibility of this vital branch
of government. As the courts become over-
whelmed with backlogs of civil and criminal
cases, concerned judges and lawyers have
sought the development of new concepts of
administration, the training and appoint-
ment of administrative officers, the better
management and control of trial court calen-
dars and the development of more efficient
systems of record management.

These palliatives are helpful, but they
cannot cure the disease of the patient; that
can only be done by at least some minimal
surgery. This is particularly true of the cur-
rent distortion in the federal courts of the

great writ of habeas corpus, which has de-
based the writ by making it nothing more
than a routine vehicle for the review by the
federal courts of state court criminal judg-
ments.

THE PROBELEM IS A SELF-INFLICTED WOUND

The federal habeas corpus problem was
not thrust upon the federal judiciary by the
Constitution or the Congress. It was cre-
ated by the Supreme Court in comparatively
recent years under circumstances which sug-
gest that the Court had no realization at
the time of the crippled offspring it was
unwittingly spawning. In retrospect, the re-
sulting deluge of federal habeas corpus peti-
tions of state prisoners, which has been suf-
focating district courts as well as the courts
of appeals, has made clear that the problem
is not congential. It is a self-inflicted wound.

The Constitution says no more than that
“the Privilege of the Writ of Habeas Corpus
shall not be suspended, unless when in Cases
of Rebellion or Invasion the public safety
may require it”. The clause denies the power
of the legislative and executive departments
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to suspend the privilege except under the
circumstances stated, but it does not define
the scope of the privilege.

The power of the federal distriet courts to
issue the writ Is statutory because of the
principle that they possess only such juris-
diction as is expressly granted to them by
Congress. The Judiciary Act of 1789 provided
that the courts of the United States should
have power to issue writs of habeas corpus
to inquire into the cause of commitment,
provided that writs of habeas corpus should
in no case extend to persons unless in cus-
tody under the authority of the United
States. Thus the power of the federal courts
to issue the writ was carefully circumscribed
and limited to persons in federal custody.
No jurisdiction was conferred to inquire into
the legality of custody of anyone by a state.

It was not until 1867, during Reconstruc-
tion, that the jurisdiction of the federal
courts was widened by a provision that the
writ might issue “in all cases where any
person may be restrained from his or her
liberty in violation of the Constitution or
any treaty or law of the United States”. Then
for the first time the federal vourts obtalned
the power to inquire Into the legality of state
criminal judgments. This provision is now
codified in 28 U.S.C. § 2241(c) (3).

When the Supreme Court solemnly pro-
claimed in Harris v. Nelson, 304 U.S. 286, 200
(1969), that *“the writ of habeas corpus is
the fundamental instrument for safeguard-
ing individual freedom against arbitrary and
lawless state action"”, the Court ignored the
fact that during the first seventy-five years
of our nation’s history the federal courts had
no power to review state court eriminal judg-
ments by way of habeas corpus.

From 1867 until about 1952 the Supreme
Court manifested judicial discipline and re-
straint with respect to federal habeas corpus,
a regard for state judicial processes and an
intuitive sense of the dangerous disorders
which would accompany successful collateral
attacks upon the finality of state court judg-
ments.! A question of fact or of law distinct-
ly put in issue and determined by a court
of competent jurisdiction could not be re-
viewed later on federal habeas corpus. State
court judgments that rested on independ-
ent state grounds could not be reviewed al-
though federal claims were present. Only if
an applicant had not been afforded an op-
portunity in the state court to raise his fed-
eral clalm could it be heard.

Since 1952 the principle of federal judi-
cial restraint has not slowly eroded; it has
been cast away by a majority of the Supreme
Court in the appealing name of personal
liberty.

EXPANSION OF FEDERAL HABEAS CORPUS
CONCEPT BEGINS

The drastic expansion of the federal habeas
corpus concept began in Brown v. Allen, 344
U.S. 443 (1953), in which the federal claims
of a state prisoner had been presented to the
highest court of the state on direct appeal
from econviction, had been rejected by that
court on the merits and certiorarl had been
denied by the Supreme Court. On appeal
from the denial of a federal habeas corpus
petition, the Supreme Court held that Brown
was entitled to reconsideration of his con-
stitutional claims on his later application
to a federal district court.

In Irvin v. Dowd, 859 U.S. 394 (1959),
Irvin's conviction was affirmed upon appeal
by the supreme court of a state. In revers-
ing dismissal of his later application for fed-
eral habeas corpus, the Supreme Court held
that this state court decision had rested
on the determination of Irvin's federal claim
and therefore his claim should be consid-
ered by the district court on federal habeas
corpus. Thus, under Irvin, as well as Brown,
the federal district courts were deemed to
be not only authorized but obligated to re-
view declsions of state supreme courts on
federal questions.
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In 1963 In Fay v. Noia, 372 U.S. 391, the
Supreme Court decided that federal habeas
corpus for state prisoners lies, desplite the
existence of an adequate and Independent
nonfederal ground for the state judgment
of convietion, pursuant to which the appli-
cant was detained by the state. After con-
viction, Noia, with competent counsel, de-
liberately elected not to appeal his convic-
tion and years later sought federal habeas
corpus on the ground that a confession ob-
tained from him was unlawful because
coerced. Under Noia, even a deliberate and
intentional choice not to assert a constitu-
tional claim on appeal did not preclude its
later assertion on federal habeas corpus; a
fallure to exhaust state remedles did not
preclude federal habeas corpus. The Supreme
Court emasculated the doctrine embodied in
28 U.S.C, § 2254, which requires the exhaus-
tlon of state remedles, by holding that the
statute referred only to state remedies avall-
able when the application for federal habeas
corpus was filed.

TIDAL WAVE OF APPLICATIONS IS “JUDGE-MADE
BUSINESS"

Chief Judge Lumbard of the Court of
Appeals for the Second Circuit sald last
September of the tidal wave of habeas
applications:

“This is judge-made business, resulting
prinecipally from the 1963 Supreme Court de-
cision In Fay v. Noia, which held in effect
that there was no finality to any state
court criminal case so long as the prisoner
made Constitutional claims and some fed-
eral judge entertained doubts about whether
these gquestions had been fairly resolved by
the state courts.”*

In Jackson v. Denno, 378 U.B. 368 (1964),
the Supreme Court held unconstitutional
the established New York state practice with
respect to the admissibility of admission.
This “New York rule”, which had been fol-
lowed in sixteen states and six federal cir-
cuits, is that, when there is a factual con-
flict In the evidence as to the voluntariness
of a confession over which reasonable men
may differ, the judge leaves the question of
voluntariness to the jury. This decision was
contrary to prior decisions of the Court ren-
dered as recently as 1953, 1958 and 1959.3

This due process question had not been
presented to the state trial court or on ap-
peal., Indeed, experienced counsel for the
defendant had not even objected to the ad-
missibility of the statements made and had
not requested a preliminary ccurt hearing
on voluntariness, which was permitted under
the New York procedure. One would suppose
that under these conditions the federal claim
was not even germane to the case, But the
Supreme Court directed that petitioner be
released unless the state retried him or af-
forded him an independent court hearing on
the voluntariness of his admissions. Under-
standably, the Court did not conclude that
the admissions were involuntary.

The Supreme Court has held that the doc-
trine of res judicata does not apply in the
federal habeas corpus field and the denial of
a state prisoner’'s application for collateral
rellief on habeas corpus is not res judicata,
this on the theory that conventional notions
of finality of litigation have no place when
personal rights are at stake and their in-
fringement is alleged.* Separate and succes-
sive habeas corpus applications may be filed
and heard, provided each presents a differ-
ent claim for relief.

SUPREME COURT ENUNCIATES REQUIREMENTS

A perplexing problem for federal distriet
judges on applications for habeas corpus has
been the extent to which they must deter-
mine the merits of factual disputes forming
the basis of the prisoner’s federal question
claim, 28 U.S.C. § 2243 provides: “The court
shall summarlly hear and determine the
facts, and dispose of the matter as law and
justice require.” In Townsend v. Sain, 372
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U.S. 293 (1963), the petitioner had objected
to the introduction of his confession in a
state trial on the ground that it was the
product of coercion. The confession was ad-
mitted, the petitioner convicted and his con-
victlon afirmed by the state supreme court.
After exhausting his postconviction remedies
in the state courts, he filed a petition for
habeas corpus in a federal district court. In
reversing the denial of his application, the
Supreme Court enunciated requirements re-
lating to habeas corpus hearings. It declared
that a federal district court must grant an
evidentiary hearing to a habeas corpus appli-
cant if (1) the merits of the factual dispute
were not resolved in the state hearing, (2)
the state factual determination was not
fairly supported by the record, (3) the fact-
finding procedure utilized by the state court
was not adequate to afford a full and fair
hearing, (4) there was a substantial allega-
tion of newly discovered evidence, (5) the
material facts were not adequately developed
at the state hearing, and (6) for any reason
the state trier of the facts did not afford the
applicant a full and fair fact hearing.

In discussing each of these requirements
the Supreme Court interpreted them broad-
ly. It further said that when these tests were
not applicable and the material facts were
in dispute, the holding of a factual hearing
was In the discretion of the district judge,
and even If he concluded that the applicant
had been afforded a full and falr hearing by
the state court, resulting in reliable findings,
he need not accept the facts as so found.
“In every case [the federal district judge]
has the power, constrained only by his sound
discretion, to receive evidence bearing upon
the applicant’'s constitutional claim.” Al-
though the distriet judge may, when the
state court has reliably found the relevant
facts, defer to the state court’s findings of
fact, he is not obliged to do so, and lmpor-
tant factual determinations may be made on
a new record.

When a federal trial judge may be required
to hold an independent factual hearing and
on a record totally at varlance with that be-
fore the state trial court, and in effect reverse
its decision, are not the elements of judicial
anarchy present?

INCREASE IS ASTOUNDING BUT NOT SURPRISING

It is not surprising that as the result of
the recent expansion of the federal habeas
corpus concept, the federal district courts
have been swamped with habeas corpus ap-
plications from state prisoners. The increase
is illustrated by the fact that state prisoner
habeas corpus petitions have increased from
eighty-nine in 1940 to 12,000 in 1969, accord-
ing to the figures of the Administrative of-
fice of the United States Courts. In a five-
year period from 1939 to 1944, one person
presented in the distriet court fifty petitions
for writs of habeas corpus; another, twenty-
seven; a third, twenty-four; a fourth, twenty-
two; a fifth, twenty. One hundred and nine-
teen persons presented 597 petitions—an
average of five per person.®

THE STATES: CAN THEY HELP?

In his admirable address, “The State of
the Judiciary—1970", before the Annual
Meeting of the American Bar Association in
St. Louls in August, 1970, Chief Justice Bur-
ger, after pointing out that the federal dis-
trict courts had been obliged to review more
than 12,000 state prisoner petitions in 1969,
as compared with eighty-nine in 1940, said:

“There is a solution for the large mass of
state prisoner cases in federal courts—12,000
in the current year. If the states will develop
adequate post-conviction procedures for their
own state prisoners, this problem will largely
disappear and ellminate a major source of
tension and irritation in state-federal rela-
tions."”

This echoed a similar statement by Chief

Footnotes at end of article.
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Judge Lumbard, Chairman of the Speclal
Committee on Minimum Standards for the
Administration of Criminal Justice of the
American Bar Association, in May of 1966:

“We shall recommend adoption by the
states of adequate remedies so that federal
court review of state convictions will be re-
duced to a minimum and the facts on which
such federal relief is sought will, so far as
possible, be found and determined by the
state court.” "

The report of the Committee on Habeas
Corpus of the Judicial Conference of the
United States, known as the Phillips Com-
mittee, in September of 1966, recommending
certain statutory amendments, demonstrated
that even when fully adequate postconviction
remedies are made available to state court
prisoners, there is no reduction in the num-
ber of applications for writs of habeas corpus
filed in the federal courts by state prisoners.
The report pointed out that in Delaware,
Florida, EKentucky, Missouri, New Jersey,
North Carolina, Oregon and West Virginia
applications for writs of habeas corpus to
federal courts by state prisoners had con-
tinued to increase notwithstanding satisfac-
tory postconviction remedies that had been
provided those state prisoners.

The hopes expressed by the Chief Justice
and Judge Lumbard may not be realized be-
cause they are based on the fallacious as-
sumptions that when applications are filed,
the federal district judges need do no more
than examine the state postconviction find-
ings of fact and that the district judges are
bound by those state findings. In fact, under
the directives of the Supreme Court, the fed-
eral district courts may be obliged to grant
an evidentiary hearing to an applicant and
to retry the factual issue involved in the
state proceeding in order to meet the Town-
send standards. Although adequate state
postconviction findings of fact make it more
likely that the federal courts will not over-
rule them and often they are accepted, those
courts are not constrained to follow them.
Adequate state postconviction remedies are
not the full answer. They do not result in
any substandard reduction in the petitions
or the burden imposed on the federal district
courts to review the factual and legal issues.®

FEDERAL LEGISLATION SEEMS TO BE THE
ONLY METHOD

As Justice Clark pointed out in Noia, fed-
eral legislation seems to be the only method
to restore the federal writ of habeas corpus
to its proper place in the federal judicial sys-
tem. That place is one of great importance—
an ultimate, exceptional remedy against il-
legal restraint—but it should not be a substi-
tute for an alternative to appeal, nor should
it be a burial ground for state appellate rules
or adequate state procedures.

Certain amendments were made to the
habeas corpus statutes in 1966 at the in-
stance of the Judicial Conference upon the
recommendations of the Phillips Committee.
These amendments integrated into the sta-
tut-;s most of the standards defined in Town-
send.

Although the Philllps Committee’s recom-
mendations were designed to reduce habeas
corpus applications, its report made clear
that the members of the committee, as fed-
eral judges, considered that they were bound
by the opinions of the Supreme Court in
Fay v. Noia, Sanders v. United States and
Townsend v. Sain. Accordingly, the amend-
ments seem to integrate into the statute the
expansive concepts of habeas corpus jurisdic-
tlon developed by the Supreme Court and
to write into the statute, which can be
changed only by the Congress, words from
majority opinions of the Supreme Court that
gzhuerx;wise might later be modified by that

Objections to this new expanded jurisdic-

Footnotes at end of article.
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tion of the federal district courts are far
more profound than case statistics.

WE HAVE LITTLE CONFIDENCE IN OUR
JUDICIAL SYSTEM

Conviction in the state courts now has
become merely the starting point of intermi-
nable litigation. State appeals are followed
by successive petitions for federal habeas
corpus and successive federal appeals. What
is involved is a repetitious, indefinite, costly
process of judiclal screening, rescreening,
sifting, resifting, examining and re-exam-
ining of state criminal judgments for possi-
ble constitutional error. The protection of
constitutional rights is the cornerstone of
our system of criminal justice, but are the
state judiclal systems so weak, so inade-
quate as to require d all the tradi-
tional principles of res judicata and estop-
pel? No other nation in the world has so
little confidence in its judicial systems as to
tolerate these collateral attacks on criminal
court judgments.

Under Denno a state prisoner need not
bother to assert his federal claims in the
course of his state trial or on his state appeal
from conviction. Even when he is represented
by experienced counsel he need not accord
the state trial judge or the state appellate
judges an opportunity to hear and decide
those clalms as a precondition for federal
habeas corpus. The hospitable federal system
will hear his claims, although falr and rea-
sonable state procedures are left in a sham-
bles.

Under the new concept of federal habeas
corpus, the state prisoner may now deliber-
ately select not to appeal his conviction to a
state supreme court and elect to have the
validity of his conviction determined by ha-
beas corpus in a federal district court. If he
has appealed unsuccessfully to his state su-
preme court, he may then deliberately elect
not to apply to the Supreme Court of the
United States for certlorarl and instead seek
& wrlt of habeas corpus in a federal district
court. Even if he has petitioned successfully
for certiorarl and the petition granted and
the judgment affirmed, he may have the is-
sue reviewed by the district court on habeas
corpus if he alleges a fact mot in the prior
record.

This comparatively new concept of federal
habeas corpus has dangerously prejudiced the
delicate balance of federal-state relations and
has seriously degraded the authority of the
states and thelr judiecial tribunals,

RESENTMENT BY THE STATE JUDICIARIES IS
NOT HEALTHY

There is perhaps no single attribute of fed-
eral judicial power more abrasive of the rela-
tions of the states and the Federal Govern-
ment than the over-expansion of the great
writ of habeas corpus by the federal courts
as applied to state prisoners. State judges
who do not bitterly resent the new concept
of habeas corpus jurisdiction of the fed-
eral district courts are few, When federal trial
judges are required to reconsider and re-
view decisions of state trial judges and even
declsions of state supreme courts, state
judges cannot fail to recognize that their
status has been downgraded to one of in-
creasing inferiority to the federal bench. With
the multiplication of federal statutes dealing
with matters that before had been left to the
states, the expansion of federal jurisdiction
has been inevitable. But in the case of fed-
eral habeas corpus jurisdiction state judges
know that expanded jurisdiction has not
been forced on the federal courts by Con-
gress but that it is judicially expanded power.
This resentment by the state judiciaries
against the federal judiciary is not healthy
or wholesome.

No walid criticlsm may be made of the
patient handling of habeas corpus petitions
by the federal district courts. Those judges
have exercised admirable restraint in their
almost dally and routine task of dealing with
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petitions from state prisoners. Each petition
must be defended by the state attorney gen-
eral. Successive applications may attack in
turn each step in the state proceeding in
addition to the police, trial judges and the
competence of defense counsel. The burden
on the states of defending these applications
is costly. In Maryland three assistant attor-
neys general do nothing else.

‘WE ARE WITNESSING A TRANSFORMATION

We are witnessing a fundamental trans-
formation by the decisional process in the
relationship of the federal and state judicial
systems. Federal district judges now exercise
through their habeas corpus jurisdiction a
power of review of state court criminal judg-
ments far In excess of the power of any ap-
pellate court, including the Supreme Court
of the United States. The procedural frame-
work within which the federal review of
state judgments operates is derived from a
legacy of a time when federal review was
rare and extraordinary. Even those who ap-
plaud federal court review of state court
judgments concede that appellate review by
a single federal judge is an anomaly, “the
product not of design but of historical
accident”.?

Any discussion of this problem requires
consideration of the human values involved
and the recognition, as Learned Hand sald,
that “There is no democracy among human
values, however each may cry out for an
equal vote.” 1 Does our dedication to the
spirit of liberty and justice require these ex-
tensive review procedures for the protection
of the innocent? Judge Lumbard has sald,
“For all our work on thousands of state pris-
oner cases I have yet to hear of one where an
innocent man has been convicted. The net
result for the non-existent needle in the ever-
larger haystack has been a serious detriment
to the administration of criminal justice by
the states.” The question involved in a
habeas corpus application is not guilt or in-
nocence of the petitioner and, indeed, that
issue is irrelevant to the federal inquiry. Nor
is the fact that the evidence in the state case
plainly established the guilt of the petitioner
a relevant circumstance, On the contrary, the
federal court is concerned solely with the
malleable nuances of due process that now
attach to every step in the criminal process—
detection, search, interrogation, confession,
arrest, arraignment, trial and appeal.

WHAT IS THE PROBLEM?

If one could belleve that the overriding
problem of our time is the conviction of in-
nocent persons by the state courts, perhaps
these endless review procedures are justified,
but it is difficult to believe that this 1s so.
Certainly state procedures are far superior to
those of many decades ago when Justice
Holmes sald in Kepner v. United States, 195
U.S. 100, 134 (1904) : “At the present time In
this country there is more danger that crim-
inals will escape justice than that they will
be subjected to tyranny.”

As the nation wallows in lawlessness, is not
the overriding problem the detection and
conviction of criminals within the frame-
work of the new attributes of due process, a
problem in which most constitutional theo-
rists have no interest?

Under no circumstances should applica-
tions for habeas corpus continue to be a
standard routine vehicle for collateral attack
on and review by federal district courts of the
validity of state court judgments. Nor should
state prisoners be permitted to bypass rea-
sonable state trial and appellate procedures.
Nor should the great writ become a plaything
or racket for penitentiary inmates.

CONSIDERATION SHOULD BE GIVEN TO REVISION

Since the Constitution is not a *“suicide
pact” (to quote Justice Jackson),(? does not
compel judicial anarchy and recognizes that

the scope of federal habeas corpus is statu-
tory, consideration should be given to the re-




44728

vision of 28 U.S.C. §§ 2243, 2244 and 2254 to
make clear:

1. The federal district court may summar-
ily hear and determine the facts only when
they have not been determined by the state
court in the course of fair proceedings.

2. An application for a writ of habeas
corpus should not be granted when the appli-
cant was afforded a fair and adequate oppor-
tunity to raise his claim in the course of the
proceeding resulting in the judgment, but
he elected or failed without justification to
do so,

3. An application should not be granted
when there exists an adequate and inde-
pendent nonfederal ground for the judgment
of conviction.

4. When the applicant was represented by
competent counsel in the proceeding result-
ing in the judgment, it should be presumed
that the applicant had knowledge of his
federal claim and his failure to assert it in
that proceeding should be deemed an abuse
of the writ,

5. The burden of proof should be on an ap-
plicant to establish that his failure to raise
a newly asserted federal clalm in the course
of the federal or state court proceeding re-
sulting in the judgment is not an abuse of
process.

6. When the court believes that an appli-
cation may have merit, it should appoint
counsel for the applicant, who must include
in his application or amended application
all federal claims. A subsequent application
should be deemed an abuse of the writ.

7. The court should be entitled to consider
whether the length of time that has elapsed
between the facts complained of and the ap-
plication, or between a previous application
in a court of the United States or of any
state under the corrective processes provided
by the state and the present application,
prevents a fair and reliable inquiry into the
issues presented by the application or will
prevent reprosecution or correction of the
error complained of, and the court in its dis-
cretion may determine that the failure of
the applicant to make the application within
a reasonable time has resulted in an abuse of
process.

These recommended changes in the federal
habeas corpus statutes are self-explanatory
and would seem constitutional because they
relate to matters of practice and procedure,
If they do not end the surrealist ballet, con-
slderation may then be given to the adoption
of the traditional and present practice in
England precluding appeals from the denial
of habeas corpus applications.

More important than any suggested
changes In federal habeas corpus statutes,
Congress should establish a judicial confer-
ence of the United States and the states,
to be composed of the Chief Justice of the
United States, the chief judges of the ten
federal circuit courts of appeals and the chief
justices of ten state supreme courts.® At the
present time, the state judiciaries, which
have the principal responsibility for the
maintenance of law and order within their
borders and are seriously affected by federal
legislation, have no official forum where they
may be heard. Such a judicial conference
would provide an important place for their
volce and the means for needed collaboration
between the federal and state judicial sys-
tems.

The Judicial Conference of the United
States, composed entirely of federal judges,
has been able to make signal contributions
to federal practice and procedure, but in the
fleld of federal habeas corpus the conference
has felt compelled to accept not only the
rulings but the dicta of recent Supreme
Court opinions relating to habeas corpus
practice. The proposed judicial conference of
federal and state judges would bring to bear
a far broader approach and perspective, and
its recommendations might prove beneficial
and constructive with respect to the per-
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plexing problems of federal and state jud!-
cial relationships.

If such a judicial conference is estab-
lished, its first order of business should be
to review the federal habeas corpus statutes
and to make recommendations for amend-
ments.
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By Mr. PERCY:

S. 2051. A bill to amend the Labor-
Management Reporting and Disclosure
Act of 1959 with respect to the terms of
office of officers of local labor organiza-
tions. Referred to the Committee on
Labor and Public Welfare.

INCREASE IN MAXIMUM TERMS OF OFFICE FOR
LOCAL UNION OFFICIALS

Mr. PERCY. Mr. President, I am in-
troducing a measure today which,
though exceedingly brief in text, has
major importance to millions of labor
union members throughout the country.

The measure would amend the Labor-
Management Reporting and Disclosure
Act of 1959—Landrum-Griffin Act—to
increase the maximum term of office for
officers of local labor unions from 3 to
5 years. The amendment pertains to only
one section of that act. Indeed, the
change consists only of one word, sub-
stituting “five” for “three.”

Title IV of the Landrum-Griffin Act
currently requires the election of officers
of national labor unions at least once
every 5 years, and the election of local
officers at least once every 3 years. The
bill which I introduce today would result
in a parallel fenure for union officers,
whether they be national or loeal. If
enacted, this bill would amend section
401(b) of the Landrum-Griffin Act to
read as follows:

Every local labor organization shall elect its
officers not less often than once every five
years by secret ballot among the members in
good standing.
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Clearly, my bill does not compel local
labor unions to adopt longer terms of
office for their elected representatives,
but grants them the option presently
available under Landrum-Griffin to na-
tional unions. Landrum-Griffin merely
specified an allowable maximum tenure.
Unions may and frequently do, through
their constitutions and bylaws, provide a
tenure of office briefer than the present
5 years allowed for national officials and
3 years for local officials.

A recent report from the Department
of Labor indicates that as of 3 years
ago, only 25 of the 178 national unions
participating in a survey elected offi-
cers for the maximum 5-year term. Of
the remainder, 56 national unions opted
for 4-year terms, 20 for 3-year terms,
59 for 2-year terms, and 16 for 1-year
terms. Two unions preferred varying
terms for the several elective positions.
For the approximately 77,000 local
unions in this country, there are, un-
fortunately, no comparable statisties to
indicate how many elect officials for the
maximum permissible period of 3 years
as compared to briefer terms of office.

The reason for the difference in allow-
able terms for national and local officials
can be traced to the investigatory dis-
closures into international union affairs
in the late 1950’s that resulted from the
work of the Senate Government Opera-
tions Committee. Local union abuses that
were documented by its chairman Sena-
tor McCLELLAN included misuse of union
funds, padded expense accounts, ballot-
stuffing, job referral denials under union
hiring halls, intimidation, and actual
physical violence. Some local union offi-
cials were shown to have received kick-
backs from employers in return for
“sweetheart” contracts that provided for
wages or working conditions below pre-
vailing minimum standards.

The Landrum-Griffin Act proscribed
these kinds of activities while attempting
to increase the responsiveness of union
officials.

Today, instances of alleged irre-
sponsibility in local union affairs are rel-
atively rare. No doubt, this is due in
large part to the additional disclosure re-
quirements that are imposed by Lan-
drum-Griffin. Nevertheless, with the wis-
dom of experience as a guide, I believe
that Congress may have overreacted in
setting forth the additional statutory re-
quirements of a 3-year maximum tenure
for local officials.

The record shows generally responsible
leadership on the part of local union
officers, and a general lack of corruption
in local union elections. For example,
during the first decade of experience un-
der Landrum-Griffin, the Secretary of
Labor has judicially sought to overturn
only 155 of more than 150,000 local union
elections, a ratio of about one-tenth of
1 percent. Also noteworthy is the fact
that during the past year there were only
78 criminal prosecutions brought against
officers for embezzlement of union funds
and related violations under the dis-
closure requirements of Landrum-Grif-
fin. That number similarly represents
less than one-tenth of 1 percent of the
total number of unions and is almost
negligible in the context of the total
number of union officials.
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Notwithstanding this admirable record
on the part of organized labor, I would
point out that we have on the books com-
prehensive legislation which effectively
discourages those who would violate the
law in the course of their official duties.
These safeguards will remain intact ir-
respective of an increase in the terms of
local officers. It is groundless to assume
that the 5-year term would encourage
abuse.

Our experience under Landrum-Grif-
fin also indicates a very high degree of
responsiveness on the part of both na-
tional and local union leaders to the
peculiar needs of the rank and file mem-
bership. Much of the social progress that
this country has witnessed over the dec-
ade in the areas of civil rights, minority
enterprise, occupational safety, con-
sumer protection, and preservation of
the environment can be directly traced
to enlightened union leadership con-
cerned with long-run goals for the Na-
tion as a whole. Responsible leadership—
particularly where secure and, as a re-
sult, courageous enough to override the
so-called nonnegotiable and emotion-
laden outcries of the moment—has been
able to persuade the rank and file mem-
bership to rethink its more radical posi-
tions, soften its demands, and be ame-
nable to compromise. As a result, union
leaders whose security is firm have fre-
quently induced the membership to do
an about face on makework strategems,
racial restrictions, and unrealistic wage
demands.

To the contention that a 5-year term
will make for less responsive and less ef-
fective leadership, I can only say that I
do not see any logical correlation be-
tween length of tenure and quality of
leadership. The history of labor relations
following enactment of Landrum-Griffin
12 years ago would appear to repudiate
that thesis. The 5-year term has not led
to any discernible unresponsiveness or
ineffectiveness in union leadership at the
national level. I see no reason, therefore,
to assume that the 5-year term would
lead to unresponsive or ineffective lead-
ership at the local level.

The bill offered today to permit longer
terms of office will help to stabilize the
positions of local labor leaders. Stability
should aid in toning down the sometimes
intractable positions of local leadership.
That is to say, I am afraid that too
short terms almost require union leaders
to become more vocal in their demands,
more unyielding in their requests—in
part to maintain their visibility and re-
tain an aura of toughness and voter ap-
peal amongst the rank and file. As
Thomas J. Nayder, president of the Chi-
gséﬁo Building Trades Council has testi-

I have been told by many local union offi-
cers that the members who actively urge the
rejection of contracts recommended by the
officers and negotiating committees are those
endeavoring to take over the positions of
leadership in the local union. With short
three year terms of office, the campaigning
for positions in the local union goes on
throughout the term and contract terms be-
come one of the leading campalgn Issues.
The member who aspires to union leadership

follows the technique of promising more and
more and urging that responsible contract
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proposals be turned down. All of this poll-
ticking during the three year term has re-
sulted in irresponsibility and has helped put
upward pressure on the inflationary trends.
A five year term of office would certainly
contribute to greater responsibility and rea-
sonableness on the part of local wunion
officers.

Stability can also serve to counter
overreaction born of inexperience on the
part of union officials. In this regard,
Teamsters’ President Frank Fitzsimmons
has commented that:

Experience under the Landrum-Griffin
Bill, which limits the terms of office for a
local union officer to three years, has proven
to be harmful to labor, its members and
also management.

“New officers find themselves in the posi-
tion of spending a year or perhaps eighteen
months becoming proficient in their posi-
tions and then are immediately faced with
the prospect of standing for election. If this
term of office were extended to flve years,
as in the case of international union officers,
I am certain that it would lend a great deal
of stability to the entire area of collective
bargaining.

Particularly in view of the increasing
complexity of labor-management negoti-
ations, local union officials are constant-
ly faced with new and perplexing difficul-
ties to be resolved. They must have and
should have a reasonable length of time
to become acclimated to union affairs
without concern about reelection if they
are to represent effectively the rank and
file. The 5-year term would facilitate
this needed learning period and promote
an atmosphere of more purposeful ne-
gotiations.

Moreover, permitting local elections to
be held only once in 5 years should re-
lieve many unions of needless expendi-
tures of time and moneys which are oc-
casioned by too frequent elections. Where
a local union sees a benefit in conduct-
ing elections every 5 years, and in so do-
ing elections costs are reduced signifi-
cantly, I believe that the Federal Gov-
ernment ought not be a stumbling
block to progress.

Finally, I would like to point out that
the measure I am introducing today is
entirely consistent with the recent trend
of more enduring collective bargaining
agreements. We have moved from a time
during the late 1950’s when the 1- and
2-year contract was the norm to a
time, now, where the 3-year contract
predominates—in nearly two-thirds of
all collective bargaining situations. An-
other 6 percent of such contracts are
for 4 rears or more; while still an-
other 4 percent extend for indeflnite
terms. These figures, reported by the De-
partment of Labor, apply to contracts
negotiated both by national and local
unions.

Without doubt, most local unions with
contracts of long duration would seek
longer collective bargaining agreements
if the tenures of their negotiating of-
ficials were to be extended. Such long-
term agreements promote greater sta-
bility in labor-management relations.
Similarly, I feel certain that longer ten-
ure for local union officers would afford
an increased opportunity for more ci-
vility and less dislocation in labor-
management negotiations.
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Again this amendment to the Lan-
drum-Griffin Act is permissive only. It
does not mandate a 5-year term, but
merely allows it. The decision is one that
will be and should be left to the rank
and file. The local members themselves
will be free to determine whether a 5-
year term, or some lesser term, will be in
their own best interest. As a result, they
will have a greater voice in the very
matter of their own union representa-
tion. To a U.S. Senator that holds a 6-
year term, a 5-year term for a labor
union official should not seem unrea-
sonable.

Mr. President, I ask unanimous con-
sent that the text of my bill to amend
the Labor-Management Reporting and
Disclosure Act of 1959 be printed in the
Recorp at the conclusion of my re-
marks. I also request that excerpts
from the statement of May 11, 1971, of
Thomas Nayder, president of the Chi-
cago Building Trades Council, presented
to the Special Subcommittee on Labor
of the House Committee on Education
and Labor, be printed in the RECORD.

There being no objection, the bill and
excerpts were ordered to be printed in
the ReEcorb, as follows:

S. 2051

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, That section
401(b) of the Labor-Management Reporting
and Disclosure Act of 1059 is amended by
striking out “three” and inserting “five.”

Sec. 2. The amendment made by the first
section shall be applicable with respect to
elections held after the date of enactment
of this Act.

STATEMENT OF THOMAS NAYDER, PRESIDENT,
CHICAGO BUILDING TRADES COUNCIL

Just briefly, I would like to go into the
background of the Labor-Management Re-
porting and Disclosure Act, commonly known
as the Landrum-Qriffin Act, so that a better
understanding may be had of the rationale
behind the original proposition that local
union officers should only hold office for a
term of three years.

The Act came into being on September
14, 1959, as a result of investigations and
hearings conducted by a Senate Committee
known as the McClellan Committee. This
Committee came to certain conclusions
which, In my opinion, were not founded In
fact and did not relate to the great majority
of labor organizations, but which nonethe-
less resulted in the enactment of certaln
rather hastily conceived legislation. The
Committee, In its first interim report issued
in March 1958, found that there was a signifi-
cant lack of democratic procedures in the
unions studied and stated that constitu-
tions had been preverted or ignored, one-man
dictatorships thrived and there was fear
and intimidation. The Committee did not in-
dicate in any manner how extensive this
was, or whether as later facts indicated,
these allegations related only to a few labor
organizations. A subsequent statément by
the Committee In House Committee Report
No. T41, sald in part:

“Some trade unlons have acquired bu-
reaucratic tendencies and characteristics.
The relationship of the leaders of such
unions to their members has in some in-
stances become Impersonal and autocratic.
In some cases men who have acquired posi-
tions of power and responsibility within
unions have abused their power and forsaken
their responsibilities to the membership and
to the public.”
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This, then, was the rationale for severely
limiting an incumbent’s term of office in a
local union.

There has now been a twelve-year experi-
ence under the Landrum-Grifiin Act and it
has become readily apparent that what was
such a great cause of concern in 1959, namely,
wide-spread corruption and denial of rights
to membership, was not in fact a reality. On
the contrary, it has, it seems to me, become
clear that in the main, union leadership is
responsible and concerned with the interests
of the members, In addition it has become
remarkably clear that in many cases the
union leadership is more responsive and more
concerned with the rights of the general pub-
lic than the individual members of a par-
ticular bargaining unit may be.

The past twelve years have demonstrated
that because of the constant pressure of re-
maining in office or obtaining reelection to
office, union leaders have been placed in a
position where they may no longer lead, but
instead, have been forced to go along with
what is oftentimes a raucous and unreason-
ing minority in a given bargaining situation.
Thus, through fear of losing votes; through
the knowledge that a new election is al-
ways just around the corner; union leaders
have been forced to bow to demands for
strikes, to claims for unusual concessions in
collective bargal agreements and to
ylelding on matters which properly should
be handled by the leaders and not by the
entire membership.

The Landrum-Grifin Act forced require-
ments upon union officials which are far more
onerous than those borne by members of this
Congress, for instance. Thus, they are re-
quired to post bonds, they are precluded
from holding office for a variety of reasons,
they are under constant scrutiny. I am not
saying that this is wrong, I am merely in-
dicating that the House of Labor is certainly
one of the best kept and responsible houses
to be found in this great Natlon.

The question must inevitably arise, why
should officials be seeking five-year terms in-
stead of three, when members of the House
must stand for election every two years.
There Is a difference I submit between the
two situations. The House of Representatives
is intended to be compromised of individuals,
each of whom is representing certain small
districts of constituents or speclal interest
groups. But, in addition to the House, we
have our elected Executive Officers and we
have the Senate, with six-year terms of office.

There are, in other words, different re-
sponsibilities to different constituencies. The
same is true of a labor leader. It Is his duty
to represent all of the members. As such, he
is an executive; he is required to exercise
leadership; he must do more than merely
prepare the laws and contracts, he must im-
plement them. In so doing, he is placed in a
position where his ability to act should be as
unimpaired as that of a public executive or
the head of a corporation. This redounds both
to the benefit of the membership and the
general public. In addition, I belleve that
management will be guite pleased to deal
with an individual who can effectively speak
for the membership, rather than dealing
only with uncertainty.

To conclude, the fears of the 50's were un-
founded; the need of the 70's for responsible
union leadership is great and can be to a
large extent satisfled by extending the term
of office for local executives to five years,

It is my experience in Illinols that there is
a direct correlation between the three-year
term of office and irresponsibility on the part
of the membership and the shooting down of
contract proposals recommended by the lead-
ership. I have been told by many local union
officers that the members who actively urge
the rejection of contracts recommended by
the officers and negotlating committees are
those endeavoring to take over the positions
of leadership in the local union. With short
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three year terms of offices, the campaigning
for positions in the local union goes on
throughout the term and contract terms be-
come one of the leading campaign issues.
The member who aspires to union leadership
follows the technique of promising more and
more and urging that responsible contract
proposals be turned down. All of this poli-
ticking during the three year term has re-
sulted in irresponsibility and has helped put
upward pressure on the inflationary trends.
A five year term of office would certainly con-
tribute to greater responsibility and reason-
ableness on the part of local union officers

SENATE RESOLUTION 207—SUBMIS-
SION OF A RESOLUTION RELAT-
ING TO THE THREAT TO PEACE IN
SOUTH ASIA

(Referred to the Committee on For-
eign Relations.)

Mr. HARRIS. Mr. President, the chap-
ter of this administration’s foreign pol-
icy historians are most likely to remem-
ber probably is being written this week
in South Asia. Long after the press blitz
about the President’s trip to the Great
Wall is forgotten, people will recall that
in the last months of 1971 the Nixon
administration stood by while an inter-
national disaster occurred which was
totally unnecessary had commonsense
and national interest been heeded.

For months both the friends and critics
of this administration have pointed out
that the new crisis center of danger to
world peace was now South Asia. They
warned that America’s whole political
future in Asia now hangs in the balance.
For by our totally indefensible policy we
have managed to offend both parties to
the conflict. We offended Pakistan by
not doing enough to aid it in its hour of
need, for we could not without outraging
our own people. Yet we also insulted
India by our total disregard for its ap-
peals that we at least halt military ship-
ments to a Pakistani Army slaughtering
innocent victims in East Pakistan.

In April, I called for an end to eco-
nomic and military assistance to Paki-
stan, I discussed that view in very strong
terms with Assistant Secretary of State
Sisco, personally, all to no avail.

All in all, it was a remarkable per-
formance. In defiance of national inter-
est, pleas of allies and dictates of com-
monsense, this administration method-
ically continued a bankrupt, immoral
policy until yvesterday the ultimate real-
ity—full scale war between India and
Pakistan—struck. Only at the last pos-
sible minute did the United States act
to halt the further delivery of arms to
Pakistan. And then as if to provide a be-
lated and spiteful balance fo its policy,
this week it announced that it would no
longer continue military shipments to
India, which long ago owing to American
folly had turned to the Soviet Union as
its main arms supplier.

Mr. President, the record of the past
several months proves one thing. Sup-
posed grasp of grand strategy is no sub-
stitute for commonsense and compas-
sion. Dr. Kissinger is acknowledged to be
a brilliant man and President Nixon asks
to be remembered for his accomplish-
ments in foreign policy. But while the
President and his advisers have spent
weeks worrying about the protocol of a
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symbolic trip to Peking, they apparently
could not spare the time to understand
the human drama unfolding in South
Asia. And I believe that however sym-
bolic that trip—which I myself ap-
prove—its results can scarcely offset the
tragic setback for our nation and world
peace which his administration’s neglect
of the India-Pakistan ecrisis has brought
about. If the President had to visit China
because some 750 million people live
there, by similar reasoning he should
not ignore South Asia since 690 million
live in that region.

But now that war has broken out, what
is to be done? Now that the mistake has
been made and a whole generation of
Indians and Pakistanis taught to mis-
trust us?

I say, let us begin with at last grap-
pling with the realities of the crisis.

The first reality is that Pakistan in its
previous form is dead. The date of death
is not precise but it occurred sometime
this summer as Pakistan continued on
with the bloody suppression of the East,
driven by its own intransigence and by
the unwise counsel of friends like Com-
munist China and the United States.

But the second reality is that Paki-
stan’s separate parts continue to live. It
may still not be clear how these two
parts will evolve. They may move on to
separate and independent status. Or de-
spite rivers of blood, they may yet be
able to come together under a new form
of association which at last grants the
East the freedom and self-determination
it has sought for so many years.

My personal opinion is that an inde-
pendent Bangla Desh is inevitable. But
Pakistan should be given a last, peace-
ful chance to return to its former status
of potential greatness.

The third reality in South Asia is thav
the cause of peace is not served by the
international conspiracy to avoid U.N.
involvement in this crisis. There is al-
ways one virtue of public debate. It places
nations in a position where they must
defend policies that in the full glare of
publicity may prove to be indefensible.

By the international agreement to si-
lence on the India-Pakistan crisis, it is
safe to say that the conduct of virtually
every interested party has been worse
than it otherwise would have been.

Had the Security Council taken up the
crisis at an early date, Pakistan would
have been forced to defend large-scale
crimes.

Had the U.N. debated this issue early,
India—for which otherwise one has only
sympathy—could not have continued so
easily its seemingly callous game of ex-
ploiting the tragedy to weaken its hated
opponent.

Had the United Nations seized the ini-
tiative, Communist China would have
been compelled to explain how it squared
its well-publicized support for the im-
poverished masses of the world with a
policy of backing the brutal suppression
of East Pakistan.

Had the world body demanded a public
accounting, the United States and the
Soviet Union would have been under an
obligation to defend their immoral de-
cision fo continue big power politics as
usual in the face of one of the greatest
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human tragedies of this century or any
other.

Mr. President, writing in his diary of
the Kennedy years and our policy in
Vietnam and elsewhere, a great Ameri-
can, Chester Bowles, noted his fears that
officials who downgrade morality in poli-
tics may find themselves without a di-
rectional compass in a period of fast-
breaking events. In such a situation, in-
formation is always partial so that one
is forced to take action at least in part on
the basis of moral principle or political
instinet. And he worried that the devotees
of power politics, whose political instincts
told them that considerations of morality
were irrelevant, would lose their way.

Nowhere is Ambassador Bowles’ ob-
servation more relevant than with regard
to American policy toward this crisis.
Both the President and his trusted ad-
visers these past months have retreated
to the clouds of global strategy while the
human reality was millions in flight and
hundreds of thousands dead.

As decent men, and I know they are,
they should have listened to what their
own moral sense told them. But they did
not. And now they have brought lasting
discredit on themselves and on the
American Nation. They have indirectly
permitted U.S. participation in one of the
worst crimes of this century and they
have not achieved peace. Instead they
have helped to bring on a war, whose
ultimate course no one in this Chamber
can predict.

I am a strong believer, however, in
the view that it is never too late to do
right. Let us at last take this issue to the
U.N. Security Council, as I and others
urged weeks ago. There, all the interested
great powers are now able to participate
for the first time in the postwar period.

Without ruling on the merits of an in-
dependent Bangla Desh, let us call for its
representatives to participate. On this
score we simply must not allow events
again to overtake us with tragic conse-
quences for ourselves and the people di-
rectly involved in the conflict.

Finally, let us force everyone, ourselves
included, to be honest about the bank-
rupt policies we have all been following.

Today, Mr. President, I am submitting
a resolution, with Senators BayH, CrRAN-
STON, HART, HATFIELD, HUMPHREY,
McGovVERN, MoNDALE, TUNNEY, and WiL-
r1ams, which would declare it to be the
sense of the Senate that the United
States follow precisely this course.

I ask unanimous consent that this
resolution be printed in the REecorp at
this point. I also ask unanimous consent
that a letter which I and several other
Senators sent to the President on No-
vember 24 on this subject be printed in
the RECORD.

Mr. President, it is time that Members
of this body and of the administration
speak for the conscience of America in
this hour of crisis.

There being no objection, the resolu-
tion and letter were ordered to be printed
in the REcoRD, as follows:

S. REs. 207

Whereas a full scale war between the Gov-
ernments of India and Pakistan has devel-
oped out of the current hostilities on the
sub-continent; and
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Whereas a prolonged conflict between those
two populous countries would be a major dis-
aster for world peace and could involve out-
side powers; and

Whereas an immediate exchange of views
In the Securlty Council by parties directly
or indirectly involved in the menacing con-
flict in South Asia could improve the pro-
spects for peace in that area; and

Whereas the continued political and mili-
tary struggle in East Pakistan demonstrates
that a state of civil war exists in that region;
and

Whereas in the Security Council delibera-
tions all parties to the conflict should be
represented; and

Whereas the People's Republic of China,
the Union of Soviet Soclalist Republics and
the United States of America are all gravely
concerned at the heightening tension in
South Asia: Now therefore be it

Resolved, That it is the sense of the Senate
that (a) the United States delegation at the
United Nations should propose the formal
inseription on the agenda of the Security
Council of an item entitled “The Threat to
Peace in South Asla";

(b) the United States Delegation should
at the same time call for an emergency
session of the Security Council on this sub-
ject at the earliest possible date;

(¢) the United States delegation should
propose the formal participation in the
Security Council debate of representatives of
the Bangla Desh, and

(d) although the first order of business
for the Security Council must be the cessa-
-tion of hostilitles between India and Pak-
istan, the United States delegation should
press for rapid Securlty Council considera-
tion of steps including the negotiated re-
lease of Sheik Mjuibur Rahman which will
permit the vast majority of East Pakistani
refugees now In India to return to their
homes in East Pakistan in the very near
future.

THE PRESIDENT,
The White House,

shington, D.C.

I"Ilr":trhe :end!ng war between India and Pak-
istan may be the greatest threat to world
peace since World War II. For not only
would a war between these two states in-
volve two enormous population masses, un-
told casualties and a possible religious and
communal war; but there would also be
grave danger that concerned outside pow-
ers—in particular China, the Soviet Union
and the United States—might at some point
be dragged in.

We, the undersigned Members of the Sen-
ate, strongly believe the world can no longer
walt for conventional diplomatic discussions
leading to an end to this menace to world
peace. Both the powers directly involved,
India and Pakistan, and those major powers
indirectly involved must participate. And
there is only one body where these discus-
sions can be held rapidly and without loss
of face for the parties concerned. That body
is the United Nations Security Counecil.

Because the root cause of the conflict be-
tween India and Pakistan is the continued
suppression of popular will in East Pakistan,
the resulting flow of millions of refugees
into India and the enormous burden which
this had placed on that nation, we also be-
lieve that the Security Council should in-
vite for participation representatives of
Bangla Desh.

With these points in mind, we respectful-
ly urge you to instruet the U.S. delegation
at the United Nations formally to inscribe
the item *“the threat to peace in BSouth
Asia" on the agenda of the United Nations
Security Council and at the same time to
call for an emergency session of the Se-
curity Council on this subject.

The first order of business in the Security
Council debate necessarily must be cessation
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of hostilities between India and Pakistan,
But because the refugee problem lies at the
heart of the tension between the two coun-
tries, we also urge the U.S. delegation im-
mediately to press for rapid Security Coun-
cil consideration of measures which will
permit the vast majority of these refugees
to return to their homes in East Pakistan
in the very near future.

A war involving India, Pakistan and the
three major powers concerned would affect
more than 50 percent of the entire popula-
tion of the globe. Whatever one's views on
the likelihood of this possibility, the mag-
nitude of such a catastrophe is so awesome
that we firmly belleve the United States
must leave no door to peace untried at
this crucial moment,

Walter F, Mondale, Bob Packwood,
Frank E. Moss, Lee Metcalf,
Birch Bayh, Philip A. Hart, Fred
R. Harris, Alan Cranston, Wil-
liam Proxmire, John V. Tunney,
Hubert H. Humphrey.

U.S. Senators.

ADDITIONAL STATEMENTS

CAMPAIGN REFORM BILL

Mr. SCOTT. Mr. President, barring
any unforeseen roadblock, Congress,
next week, will send to the President, for
his approval, the most sweeping cam-
paign reform bill in history. The Wash-
ington Evening Star of today, Decem-
ber 3, 1971, has published an excellent
editorial which points up some of the
differences beiween the Senate and
House bills, in addition to the key fac-
tors which ought to be kept in mind. I
commend this editorial to the attention
of the Senate and ask unanimous con-
sent that it be printed in the Recorbp.

There being no objection, the editorial
was ordered to be printed in the Rec-
ORD, as follows:

[From the Washington Star, Dec. 3, 1971]
ProOGRESS IN CAMPAIGN REFORM

Congress, in shaping two separate pieces
of legislation to reform campaign spending
and to finance publicly presidential cam-
paigns, is doing itself proud. Neither of these
measures is perfect. But they are very good
measures. And the way now appears clear
to get them In final form and to the Presi-
dent well before the current session ends.

It would be difficult to overstate the sig-
nificance of this legislation. As the costs of
campaigning for office have soared over the
years, so has the influence of the dollar and
the wealthy contributor. Past efforts to con-
trol the trend have been feeble, and it is
probably no mere coincidence that, as all the
polls reveal, public trust in politles and pol-
iticians has been diminishing steadily. And
so what 1s at stake is the Integrity of our
democratic electoral process.

Of the two proposals, by far the most con-
troversial is the idea of financing presidential
campaigns through an income tax checkoff.
Although basically a good idea, its hurried
introduction as an amendment to the Presi-
dent’s tax-cut bill was a transparent move
by Senate Democrats to alleviate their cur-
rent money problems. As we said at the time,
if the proposal had to come up now, far bet-
ter that it stipulate an effective date after
the 1972 campaign. Unlikely as it seemed,
that's exactly what the Senate-House tax-
bill conferees have approved—a 1976 effec-
tive date. By one stroke, they have removed
a major source of partisan dissension from
the measure. And though Democratic Chair-
man Larry O'Brien must be In tears with
evaporation of a potential $20.4 million 1972
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campalgn kitty, that compromise should re-
move the threat of a presidential veto or a se-
ries of poisonous court tests early next year.

The plan does leave some uncertainties.
Besides the postponement, the conferees de-
cided only to authorize payment in presi-
dential candidates instead of automatically
appropriating the money. This may have
been done to make the plan more legally
sound, but it opens the door to congres-
sional blockage through refusal to appropri-
ate money, every four years., It's something
for Congress to wrestle with at a later date.
Certainly it will have the time.

On the campalgn-spending front, the
House bill approved so overwhelmingly is
very close in its particulars to one the Sen-
ate passed in August. Both seek to establish
a bhalanced set of limits that will hold down
campalgn costs and reveal more of the
sources of political contributions. They
would for the first time set ceilings on what
candidates for national office can spend on
communications and advertising., And they
would create a mandatory national require-
ment for public reporting of campaign money
contributed and spent.

Two changes the House made in the Sen-
ate bill deserve comment. One would require
financial reports to be filed with congres-
sional employes or the Comptroller General
rather than with a new, bipartisan Federal
Elections Commission. This represents a
weakening of the disclosure provisions and
should be reversed in conference committee.
The second change, more difficult to judge,
would place mass malling and telephone
campaigning costs under the spending ceil-
ing. On the surface, that makes sense. But
those two campaigning techniques, unlike
radio and television advertising, will be ter-
ribly difficult, perhaps impossible, to police.
And what Congress should want to avoid is
legislating regulations that are unenforce-
able and thus go ignored.

That last dilemma points up the essential
problem in reform efforts like this. What 1s
desirable isn’t always attainable. Trying to
fashion completely airtight rules runs the
risk of backfire. The congressmen know all
this, of course. If there's any subject on
which all of them are expert, it's campalgn
financing and spending, and which limits
might work and which can be circumvented.
Their goal, then, should be the cleanest, most
workable alternative possible to the current
unregulated mess, one that curbs the worst
excesses and sheds a maximum of light on
the process. It's a goal that appears within
reach.

PRESIDENT'S ADDRESS TO WHITE
HOUSE CONFERENCE ON AGING
DELEGATES

Mr. CHURCH. Mr. President, the Pres-
ident of the United States issued an im-
portant message to the delegates at the
White House Conference on Aging. He
outlined the administration’s strategy
for the Nation’s elderly.

In many ways, these proposals rep-
resent a step forward. For example, the
President recommended that funding for
the Older Americans Act be substantially
increased next year. He also indicated
that he will propose reforms for our pri-
vate pension system—including exten-
sion of coverage, vesting, and safeguards
to help assure that pension funds are
soundly managed.

However, even a preliminary analysis
reveals that the President’s statement
lags far behind recommendations made
by the conference participants on a num-
ber of key fronts. Today, I shall focus
on only one of these fronts.
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This concerns more adequate income
for the aged—their No. 1 problem. Par-
ticularly disappointing was the Presi-
ident’s failure to urge an earlier and
higher social security raise than pro-
posed under H.R. 1. That bill provides
for a 5-percent increase, but it would
not go into effect until June 1972.

Yet the elderly poor have increased in
numbers by nearly 100,000 during the
past 2 years. For this important reason,
I believe that a more substantial in-
crease—as outlined in my social se-
curity-welfare reform proposal, 8. 1645—
should be adopted. Briefly, this measure
would authorize benefit raises averaging
about 15 percent for all social security
recipients, but they would be weighted to
provide larger increases for persons who
need them the most—individuals who
now receive inadequate payments be-
cause of low lifetime earnings.

At a later date, I shall focus on other
key issues in the Nixon statement.

Mr. President, I commend the Presi-
dent’s aging message and ask unanimous
consent that it be printed in the Recorb.

There being no objection, the address
was ordered to be printed in the REcosbp,
as follows:

TEXT OF AN ADDRESS BY THE PRESIDENT
TO THE WHITE HOUSE CONFERENCE ON
AcinGg, WasHINGTON, D.C.

Many of you have made a very Important
pledge this morning, a very specific commit-
ment to action in the post-Conference year,
I have come here this morning to join you
in that pledge.

This means I will give close personal con-
sideration to the recommendations of this
Conference. I have asked Dr. Flemming to
stay on—not only as Chairman of this Con-
ference in the follow-up period, but also as
my special consultant on aging so that I can
take up these matters personally with him,
as well as with John Martin, my Speclal As-
sistant on Aging. I will put your recommen-
dations at the top of the agenda of our Cabi-
net-level Committee on Aging—which 1is
chaired by BSecretary Richardson and on
which Dr. Flemming also plays a leading
role. And finally, I have asked Dr. Flemming
to create a post-Conference board to act as
your agent in following up on your proposals.

When matters that affect the interests of
older Americans are being discussed. I am
determined that the volce of older Americans
will be heard.

As we consider your suggestions, we will
be guided by this conviction: any action
which enhances the dignity of older Ameri-
cans enhances the dignity of all Americans.
For unless the American dream comes true
for our older generation, it cannot be com-
plete for any generation.

This is true, first, because we all grow old.
The younger generation today will be the
older generation tomorrow. But more than
that, the entire Nation has a high stake In
a better life for its older citizens simply be-
cause it needs them. It needs the resources
which they alone can offer.

We are speaking, after all, of a proven
generation, one that has brought this coun-
try through the most turbulent period in
human history. Its skills, its wisdom, its
values, its faith—these are among the most
valuable resources this Nation possesses.

This country will have to be at its best
if we are to meet the challenge of competi-
tion in the world in the 1970s. And we can-
not be at our best if we keep our most ex-
perienced players on the bench.

Yet in recent years a gulf has been open-
ing between older Americans and the rest
of our people. This gulf is the product, in
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large measure, of & great social revolution
which has weakened the traditional bonds of
family, neighborhood and community. For
millions of older Americans, the result has
been a growing sense of isolation and inse-
curity.

We must change that. Younger and older
Americans need one another. We must find
ways to bring the generations together again.

In addressing the challenges before us, let
me begin where most of you begin: with the
problem of inadequate income. If we move
on this front, all the other battles will be
easier. If we fall to move here, the other bat-
tles will be impossible.

That is why it is so Important that the
Congress approve one of the most important
bills to come before it In many years—the
bill which is known as H.R. 1—and approve
it without delay. For this legislation would
revolutionize our whole approach to income
problems among the elderly.

For the first time in our history, it would
put a national floor under the annual Income
of every older American. For the first time
in our history, it would make social security
benefits inflation-proof.

It would also allow soclal security recipi-
ents to earn more money from their own
work. It would ralse benefit levels, especially
for widows. And I hope the Congress will
also include in H.R. 1 my proposal for elimi-
nating the $5.60 monthly fee mow charged
for Part B of Medicare.

H.R. 1—as it now stands—would provide
some 5% billion dollars in additional Federal
benefits to older Americans: 3 billlon dollars
in increased soclal security benefits, and—
when it is fully effective—another 2.5 bil-
lion dollars in new benefits to persons with
lower incomes. My proposal to eliminate the
monthly Medicare fee would enrich this 5.5
billion dollar package by an additional 1.4
billion dollars—the equivalent of an ad-
ditional 5 percent increase in soeial security.

As we work to increase Federal benefits for
older Americans, we must also work to reduce
the pressure of taxes. We are therefore sup-
porting a series of tax referm proposals which
would enable a single person age 65 or older
to receive up to $5,100 of tax-free income. A
married couple, both of whom are 65 or older,
could receive over 8,000 in tax-free income
if these changes take effect.

However, one of the most onerous of all
taxes for older Americans is largely unrelated
income. I refer, of course, to the property
tax—which keeps going right on up, even
when an older person’s income is going down.
In fact, property tax collections have in-
creased by some 40 percent in the last five
years alone.

Nearly 70 percent of older Americans own
their own homes. For many, these homes rep-
resent a lifetime of careful saving. And yet
because of property taxes, the same home
which has been a symbol of their independ-
ence often becomes a cause of their im-
poverishment.

Even older persons who rent their homes
often bear an unfair burden, since property
tax increases are often passed along in the
form of higher rents. And the inequity of the
property tax is often all the greater because
it takes money from those who have already
educated their own children and uses it
largely for the education of others.

I received a letter recently from a woman
whose parents brought her and five other
children to this country from Switzerland
many years ago. They settled in California as
homesteaders, full of hope and pride. And
over the years that followed they made their
dreams come true.

But today—many years later—things have
changed, s0o much so that Mrs. Ewing begins
her letter by asking, “Was it just an empty
dream after all?" Her father—at 73—1is too il1
and tired to work. His famlly is grown and
scattered. And to meet his real estate tax he
is now being forced to sell the property for
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which he worked so hard and so long. “If
this is really the country I grew up believing
it to be,” Mrs. Ewing continues, ‘‘these in-
humane tax laws must be changed. . . .”

I agree. We need a complete overhaul of
our property taxes and of our whole system
for financing public education. Our revenue
sharing program can help relieve the pressure
on property taxes and older Americans have
a large stake in its enactment. But additional
reform is also needed.

I am therefore preparing specific proposals
to ease the crushing burden of property taxes
for older Americans, and for all Americans.

The President’s Commission on School Fi-
nance, which I appointed last year, has been
carefully studying a range of possible reme-
dies. It is clear that these remedies will in-
volve large sums of money. We are prepared,
however, to make the hard decisions we will
have to make. The time has come to stop
talking about the impact of property taxes
on older Americans and to act in their be-
half, and in behalf of other citizens in simi-
lar circumstances.

A second major problem affecting the in-
come of older persons is the inadequacy of
private pension plans.

I will therefore propose to the Congress &
new program to reform our private pension
system. This program will include measures
designed to expand pension coverage and to
ensure that pension funds are soundly and
honestly managed. I will also recommend
new laws to require the vesting of pensions—
to ensure that the benefits which accumu-
late in a person's working years are pald to
him when he is older.

Lately, of course, we have been giving high
priority to another effort that has special
meaning for older Americans: the drive to
curb the rise in the cost of living. When
wages and prices rise unreasonably for the
few, the result is an unreasonable decline in
the purchasing power of the many. By hold-
ing wage increases to reasonable levels for
those who are working, we will help to pro-
tect the incomes of those who are retired.

I have appreciated the support that older
Americans have given to this effort—and I
am determined that as we achieve our new
prosperity, it will be a new prosperity with-
out inflation, and therefore without the hid-
den tax that hits so cruelly at those on fixed
incomes.

As the income position of older Americans
improves, so will thelr ability to cope with
many of the other problems you have been
discussing. But even with higher income,
many older persons will still face problems
beyond their individual control.

Take the one million Americans who live
in nursing homes, for example. Many of
them—Ilike my 91-year-old aunt in Callfor-
nia—recelve excellent care in pleasant sur-
roundings. But many do not—and there is
little they can do about it. This is why I an-
nounced last summer an 8-point program for
improving our Nation's nursing homes and
for cutting off funds to those which remain
substandard.

Our primary objective is the upgrading of
nursing homes. But we will not hesitate to
cut off funds from homes which are hope-
lessly substandard. Furthermore, we will
take the initlative in making sure that public
and private resources are available to pro-
vide alternative arrangements for the vic-
tims of such homes.

But nursing homes are only one part of
the picture. The greatest need is to help
more older Americans to go on living in their
own homes. Income programs and tax re-
forms can help us achieve this objective.
And so can a number of additional decisions
which we already have made.

We want to begin by increasing the pres-
ent budget of the Administration on Aging
nearly five-fold—to the $100 million level.
We plan to give special emphasis to services
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that will help people live decent and dig-
nified lives in their own homes—services such
as home-health aldes, homemaker and nu-
trition services, home-delivered meals and
transportation assistance. Much of this new
money will be used to help marshal existing
and expanded resources more effectively at
the local level.

Toward this end, I will direct the Social
Security Administration to provide an in-
formation center in each of its 889 district
and branch offices to help explain all Federal
programs which aid the elderly.

We have made two additional administra-
tive decisions which will also help older
Americans to remain in their own homes.
The first will make housing money more
readily available to older citizens to pur-
chase homes in a varlety of settings, includ-
ing condominium apartments and retire-
ment communities. The second will require
that Federal grants which provide services
for older persons also provide for the trans-
portation they need to take advantage of
these services.

Some of the best service programs for older
Americans are those which give older Amer-
icans a chance to serve. Thousands of older
Americans have found that their work in
hospitals and churches, in parks and in
schools gives them a new sense of pride and
purpose even as it contributes to the lives
of others,

Federal programs to provide such oppor-
tunities have proven remarkably successful
at the demonstration level. But now we must
move beyond this demonstration phase and
establish these programs on a broader, na-
tional basis. I will therefore request that the
Retired Senior Volunteers Program be tripled
to $15 million, so that additional 50,000 vol-
unteers can be involved. I will request that
the Foster Grandparents program be dou-
bled to $25 million and will ask that this
program be altered so that foster grand-
parents can work with older persons as well
as with children.

I have also ordered that our jobs program
for older persons with low incomes be dou-
bled to $26 million. Under this program, proj-
ects such as Green Thumb and Senior Aides
have demonstrated that older Americans can
make valuable contributions in health, edu-
cation and community service projects even
as they earn additional income.

Older persons can be proud of how well
they have made all these programs work in
recent years. These decisions mean they will
now be able to work in more places and
for more people.

I have spoken this morning about some of
the immediate steps I am taking as a part
of my commitment to action. We are proud of
these initiatives—but we are not content to
rest on them. Instead, we want to build on
them. That is why I have outlined a mecha-
nism for following up on this Conference—
one which will allow us to take the fullest
advantage of the excellent work which you
have done.

Any discussion of recommendations for
dealing with the problems of the aging would
not be complete without recognizing the
strong support expressed at this conference
for extending medicare coverage to include
prescription drugs, and for accelerating the
rate at which the income floor comes into
effect under H.R. 1.

As you know, these proposals involve very
difficult budgetary problems for the Govern-
ment.

However, because of the interest which
conference delegates have expressed in these
changes, I have directed the Domestic Coun-
cil to carefully consider both proposals and
to make recommendations to me at an early
date.

Your work is not yet over. You have a
message to take home with you from this
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Conference—a message which must now be
heard in every community in this land.

The message is simply this: We need a new
national attitude toward aging in this coun-
try—one which fully recognizes what Amer-
ica must do for its older citizens, and one
which fully appreciates what our older
citizens can do for America.

Only a new national attitude toward aging
can end the “throw away psychology”
which, I understand, was so graphically
demonstrated in the film you saw last Sun-
day night. Only a new attitude toward aging
can reopen the doors of opportunity which
have too often been closed on older men
and women. And—to borrow another phrase
from your multi-media presentation—only
a new attitude toward aging can keep older
Americans from “slipping through the
cracks."”

We are entering a period when people will
be retiring even earlier from their regular
jobs—and when it will therefore be more
important than ever to recognize that retire-
ment from work does not mean retirement
from life. This concept must be at the heart
of our new national attitude toward aging.

A few months ago I met with a remarkable
man by the name of George Black. For more
than eighty years, Mr. Black has been making
bricks by hand in Winston-Salem, North
Carolina. George Black is 93 years old—but
this does not mean that his productive days
are over.

Recently our Government sent George
Black to the country of Guyana in South
America, so that he could share his skills
with people in that land. When he was asked
about his trip, Mr. Black made this com-
ment: “I have always asked the Lord,” he said
“to let my last days be my best days. I feel
like he’s answering my prayers.”

George Black’s prayer is the prayer of
millions of Americans—"to let my last days
be my best days.” And for them—as for
him—its answer depends not only on what
they are given but on what they continue to
give.

Older Americans have much to give to
their country. The best thing this country
can give to them is the chance to be a part
of it—a chance to play a continuing role in
the great American adventure.

In a real sense, this Conference is just
beginning. For all of us are going home with
promises to keep. As we keep those prom-
ises—as we fulflll our commitments to ac-
tion—we will make this Conference the great
New Beginning you have talked about this
week. And we will help make the last days
the best days for all of our countrymen.

QUALITY HEALTH CARE FOR
RURAL AMERICA

Mr. HUMPHREY. Mr. President, a
major aspect of bringing parity to rural
American is improvement in health and
medical facilities and services. Good
health and medical care is essential to
successful rural development,

I have just read the publication of a
most informative and encouraging re-
search study of rural hospitals, written
by Dr. Neville J. G. Doherty, assistant
professor of health care economics at the
University of Connecticut Health Cen-
ter. The study was published last week
by the U.S. Department of Agriculture,
Economic Research Service.

The report indicates that high quality
health service can be brought to rural
people through relatively small rural hos-
pitals organized in a district network
through local effort with the assistance
of Federal programs.
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I ask unanimous consent that the ab-
stract, preface, and summary of this re-
port on hospitals in rural Michigan be
printed in the RECORD.

There being no objection, the items
were ordered to be printed in the REcorb,
as follows:

QuaLiTY HEALTH CARE FOR RURAL AMERICA
ABSTRACT

A composite method is developed and
used for regional analysis of the distribution
and efficiency of general hospitals. The study
areas is the Grand Traverse Region, an eight-
county rural areas in Michigan. The region
had approximately the correct number of
hospital beds to handle current and expected
needs. Average costs were constant, indicat-
ing no economies of scale. Lower short-run
costs than in comparable hospitals elsewhere
indicated relatively productive techniques.
Greater rates of use of the larger hospitals
indicated that patients discounted the higher
prices of larger hospitals by implicit evalua-
tions of the higher quality of care and num-
ber of services they offered.

Key words: Health facilities, rural health,
multicounty area, regional planning, Michi-
gan.

PREFACE

The problem of rurality, poverty, and
health is a circular one. In rural areas, in-
comes are generally lower and medical serv-
ices generally poorer and less accessible than
in urban areas. At the same time, the inci-
dence of chronic illness, which limits work
activity and thus reduces income, increases
with both rurality and low-family income.
Farmers in general experience a high rate of
this type of illness, Also, the shortage of
emergency services in rural areas is a definite
contribution to the very high accident fatal-
ity rate in farming

Quantitative and qualitative factors in-
tensify the rural health care problem. Low
incomes and sparse populations prevent rural
areas from competing effectively in the medi-
cal marketplace; consequently, deficiencies
exist in both the quantity and quality of
rural-located medical personnel and facilities.
Although general practitioners are evenly
distributed by population density through-
out the country, areas of high population
density and high household incomes attract
more specialists and hospital-based physi-
cians. As a result, rural people often do not
get the guality of care avallable in urban
areas,

Thus, in terms of both need for medical
care and availability of medical services, the
rural poor are often deprived of even mini-
mally adequate health care. Programs are
underway or being planned that will help
solve the problem. They include increasing
the supply of services, reorganizing existing
services and developing new ones on the basis
of regional needs, and removing income and
other barriers which impede the abllity of
the poor to obtaln med!cal care. These ef-
forts are based on a concern for the plight
of disadvantaged Americans and an aware-
ness that all Americans should have the op-
portunity to receive good health care.

To contribute to the search for solutions
to inadequate medical care in rural areas,
this report presents methods to measure effi-
clency in the distribution, costs, and utiliza-
tlon of hospltal services. The methods are
applled to general hospitals in an eight-
county, rural-oriented area in the north-
western part of Michigan's lower peninsula.

SUMMARY
General hospitals in Michigan’'s Grand
Traverse Region operated as a reasonably
efficlent group in 1967, according to measure-
ments of the distribution of thelr services
and thelir costs and utilization.
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The rural region’s seven general hospitals
had approximately the correct number of
beds to handle current and expected needs at
the minimum investment. To test the ade-
quacy of bed numbers in terms of both serv-
ice output and efficiency, actual 1967 num-
bers and hospital occupancy rates were com-
pared with the number of beds that would
be available under two alternative organiza-
tional structures. The alternatives considered
the hospitals to be: (1) organized as seven
autonomous units, each serving its own
patients’ needs, and (2) a group of fully co-
operative hospitals fulfilling the function of
one large hospital serving the entire region.

In addition, an appraisal was made of the
subregional distribution of beds among four
hospital service areas delineated in the 1968
Michigan State Plan for Hospital and Medi-
cal Facilities Construction. Although in some
areas of the region, additional beds are need-
ed to fulfill projected 1973 requirements,
these needs can probably be met with exist-
ing facilities, provided there is sufficient co-
operation among the hospitals.

A limited analysis of the hospltals’ long-
run average costs suggested that these costs
were constant and equal to marginal costs.
There seemed, therefore, no reason for con-
cluding that fewer but larger facilities would
provide services more economically than the
existing hospitals.

Compared with average short-run costs in
similar hospitals elsewhere, such costs in
the region’s hospitals were lower, indicating
relatively efficlent techniques. In 1867, the
region’s hospitals had approximately the
same ratlo of personnel to patients and the
same length of patient stay as did hospitals
in all of Michigan and the United States; but
in the region, average costs, payroll per
patient day, and average employee salaries
were lower.

Finally, it was indicated that some of the
higher total costs in the region’s larger hos-
pitals can be attributed to their ability to
offer more and better services than do the
smaller hospitals. This indication appears to
be recognized by patients and doctors in the
region because hospital occupancy rates in-
crease with hospital slze. Nevertheless, the
smaller hospitals, by virtue of their geo-
graphic distribution and lower costs, were
especially advantageous to the reglon's rural
population.

A POEM ON ENVIRONMENT

Mr. ERVIN. Mr. President, my con-
stituent Mr. Hamp Carter, of Walnut
Cove, N.C., has written a poem on the
environment entitled “America Bruised
and Battered.”

I ask unanimous consent that it be
printed in the REcoORbD.

There being no objection, the poem was
ordered to be printed in the REecorp, as
follows:

AMERICA BRUISED AND BATTERED
I was once America The Beautiful

The land of the brave and the free
But now friends take a look around you

And see what you're doing to me.

You spray me with your poisons

Kill the little fishes in my streams
Take away my vegetation

With your great blg ugly machines,
Now I lie here brulsed and battered

Beneath a dirty smoke-filled sky
Knowing man must help me soon

Or we both shall surely die.

Tho' man has treated me badly
I still believe man is my friend
S0, come friend and help me
Become America The Beautiful again.
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OLDER AMERICANS AND THE WHITE
HOUSE CONFERENCE ON AGING

Mr. CHURCH. Mr. President, the
White House Conference on Aging is now
concluded.

Among the many articles published
about subjects that received attention at
the conference was an editorial published
in the Washington Post of November 27.
The editorial draws upon recent reports
by the Senate Special Committee on
Aging, and it makes the point that action
is needed within the next few months,
not at some distant date. As the Post
points out:

Time is what the aged do not have.

Even while calling for action, however,
the Post also recognizes that the root
cause of many of the problems affecting
the elderly may be a widespread nega-
tive attitude toward aging in the United
States.

Mr. Colman McCarthy, a member o
the Post editorial board, has written
perceptively in the past on issues related
to aging. In his article of November 28
Mr. McCarthy asks, “Why are the Old
Put on Shelves?” He questions “a value
system that plays down filial respect
while playing up much that is passing
and cheap.”

Mr. President, I ask unanimous con-
sent that both articles be printed in the
RECORD.

There being no objection, the items
were ordered to be printed in the REec-
ORD, as follows:

[From the Washington Post, Nov. 27, 1971]
THE WaHITE HOUSE CONFERENCE ON AGING

Three White House Conferences have been
held to date by the Nixon administration—
on hunger in 1969, on children in 1970 and
on youth in 1871. A fourth conference, on
aging, begins its working sessions Monday.
Some 3,400 delegates are scheduled to attend
the meetings, discussions and debates that
will last through Thursday. The reports of
the three earlier conferences are now tucked
away on quiet shelves, proverbial trees that
fell unheard in a forest, Yet, 3,400 people
would not be gathering here if they didn’t
share some feeling of hope that life for the
nation's 20 million over-656 citlzens can be
improved.

What this life is often like, if the brush of
statistics can adequately paint a detailed
picture of frustration and anguish, is clear.
Older people comprise 10 per cent of the U.S.
population—but 20 per cent of all poverty
vietims. Thirty-three per cent of their per-
sonal income goes for housing, while younger
citizens spend 23 per cent. They account for
25 per cent of annual admissions to mental
hospitals. Elderly homeowners—two-thirds
of all older persons—often live on steady
incomes while unsteady tax rates soar. In
1970, Medicare met only 43 per cent of aged
people’s health bill, down from 456 per cent
the year before. Some 24,000 nursing homes
care for one million elderly, but as Repre-
sentative David Pryor (D-Ark.) has reported.
many are highly commercialized and dehu-
manizing.

Few of these facts are new to the delegates
meeting here this week or to anyone who
has been following the useful work of the
Senate Special Committee on Aging. Its
chairman, Senator Frank Church of Idaho,
has stated: “I think there is no country,
that has the means as we do, that has done
as badly in providing for the elderly as we
have here In the Unlted States. This is one
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of the greatest travesties, I think, of the
contemporary American way. It's one of the
most conspicuous of our failures. We have
our successes, we have much to be proud
of in this country, but this treatment of
the elderly is something that we ought by
right, to be ashamed of, and I think that's
why 1t cries out so for attention.”

Getting the federal government to do more
for the elderly will be extremely difficult In
the years ahead but not impossible. Politi-
cally, the old have strength, even though at-
tention is now on the youth vote. Business
Week magazine, for example, points out that
in Florida *“older voters were the deciding
factor in electing two political unknowns to
major office: Democrat Lawton M. Chiles Jr.,
to the U.S. Senate and Reuben Askew to the
governorship.” Natlonally, the old account
for 17 per cent of the voting population.

Perhaps the most hopeful sign of this
week's conference is that so many of the
elderly themselves—both in Washington now
and in their home communities—are eager
to be involved in followup work that is fruit-
ful. Time is what the aged do not have, As Dr,
Flemming observed: “We are constantly say-
ing, well, if we do some planning now, some
years from now it may be possible for us to
deal with a particular issue. But those who
are elderly now haven’t got the slightest in-
terest In that kind of talk. My hope is that
we see coming out of the conference action
programs that can be implemented within 15
months. . ."

[From the Washington Post, Nov. 28, 1971]

HumanN OBSOLESCENCE: WHY ARE THE OLD
PuT ON SHELVES?

( By Colman McCarthy)

Everyone wants to live a long life, but there
Is one trouble—you have to grow old to do
it. For many of America’s 20 million citizens
who make it past 65, the trouble is hardly
worth it. Unless you are rich or have especial-
1y devoted children, chances are that old age
may be a time of anguish, loneliness and sad-
ness, worse for some than others. Perhaps the
greatest torture of being old is that one must
go about it surrounded by products and serv-
ices that are ever new and ever fresh. Last
year'’s model, last year's fashion, last year's
wardrobe—this feverish custom of discard-
ing what in many cases is only sightly old
leads naturally to a throwaway mentality.
Thus, easily put out of sight and out of
mind are last year's people, the old.

The White House Conference on Aging, be-
ginning today and running through the
week, will llkely have much to say on the
cruel ways in which old people are neglected
by the government and by institutions. But
this running tragedy is not so much a
planned horror as it is a reflection of a deep-
set attitude. Along with racism and sexism,
there is now “oldism,” an intolerance of
people too slow, too wrinkled and too tired
for the American pace. Dr. Robert Butler, a
Washington psychiatrist and one of the few
in the country who practices *life-cycle
therapy,” believes a strong feeling exists “of
not wanting to have all these ugly old people
around.”

How has this happened? Since abandoning
another human being is not a natural in-
stinct, the reason may be cultural. It is regu-
larly pointed out, to the point of fatigue,
that America i1s obsessed with the young, a
fudge of idolatrous concern that thickens
with each new fad. But saying the country
is over-fascinated with a youth cult is only
part of it, and even then it is inaccurate;
if we care so much about kids, why must
educators constantly beg for money, why are
school lunch programs left unfunded, why
are stores allowed to sell flammable sleep-
wear for children? The deeper cultural reality
that allows the old to be the nation’s resi-
dent castoffs is that American values have
been largely shaped by both the Calvinist
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mystique of achlevement and the American
frontier notion of self-reliant individualism.
These two creeds naturally exclude the elder-
1y because old men and old women are seen
as no longer achleving and no longer self-
reliant. They are non-producers who should
be stripped of their “we try harder" buttons;
after that, what else can be done but stash
them on a shelf? As Dr. Robert Butler has
noted, “Our soclety serves the productive.
We view ourselves as an organism that can
all too easily dispense with its parts, which
are subject to facile replacement. Most of
our national policy decisions are economic
and technological rather than moral. The Of-
fice of Management and Budget decides.
There 15 a Gross National Product, however
important, that is closely watched but there
is no Human Value Index.”

If putting away old people—removing them
from budget priorities, from family circles—
fits in well with the American way, it is also
true that this wasn't always the case or style
with all Americans. One can visit ethnic
familles in the Northeast industrial towns—
Itallans, Poles, Slovaks, Greeks and others—
and inevitably an old person is found to be
an honored and wanted member of the fam-
ily. Unlike others, many ethnics insist on
keeping the parents and grandparents in the
main path of travel, if only because the
young know that one day they must go that
way, too. If you are kind to your parents,
Irish children are told, you will have a long
life. But keeping to this tradition of respect-
ing the old is not easy for ethnic Americans.
Professor Michael Novak, soon to publish a
book on ethnics ("The Rise of the Great
Unwasped” from Macmillan), has written:
“One of the more polgnant prices ethnics had
to pay to become Americanized was to learn
not to care for one's parents or grandparents,
to learn that life belongs most to those
between the ages of 15 and 50, in the public
schools, the ethnic child was taught to make
fun of one's parents and grandparents—
their accents, their gestures, their values.
‘Old fashioned' became a word used not for
the respect due of wisdom but for contempt
due to inferiority or being different from
Wasp America. It was silly to care for one's
aging parents, to put up with their com-
plaints, customs and needs. ‘The American
way' was to ship off the old folks to some
sanitized rest home; but most ethnic people
couldn’t quite bring themselves to do that.
For cattle maybe, but not for one’s parents.
The solution often was to find some small
apartment, a separate room, in which the
old folks could live iIn some compromised
way, not quite in the center of the family
as thelr parents had been, but assuredly not
institutionalized as ‘the Americans’ were.”

A word and concept now in heavy use is
“community.” Real estate men no longer
build developments, they create communi-
ties, the young go off to found communes,
But this talk of community is strange; how
can you have a common unity when no place
is given to the elders of the tribe. “Tradi-
ticnally,” Nathan W. Shock, head of NIH's
Gerontology Branch, has sald, “the older per-
son in the community had a role in that he
had lived longer, he therefore had more
experience, he was wiser . . . he knew where
the tigers were in the jungle.”

The sources of this tradition are easily
found, even without going to the East where
the old have always been revered. In the 6th
century Rule of St, Benedict, for example,
one of the earliest charters for community
living, the fathers and brothers of the mon-
astery are told in chapter 37 that the old
are worthy of special treatment. “Although
human nature itself inclines us to show pity
and consideration to the old . . . still it is
proper that the authority of the Rule should
provide for them. Let their weakness be al-
ways taken into account, and let the full
rigour of the Rule as regards food be in no
wise maintained in their regard. There is to
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be a kind conslderation for them, and per-
mission is to be given them to anticipate the
regular hours.” Even today, in the many
European and American Benedictine mon-
asteries and convents, old members of the
community are cherished and honored for
their wisdom.

These are rare enclaves of charity, however,
and the spirit of compassion has not spread.
But it persists at least. In the end, the main
impact of this week's White House Confer-
ence on Aging must be less on American
politiclans or programs than on American
values—the principal source of many of the
elderly’'s sufferings. Some of these are inevi.
table, the results of sickness or family scat-
tering. But many are not; they are caused by
& value system that plays down filial respect
while playing up much that is passing and
cheap. In a recent book on the elderly, French
writer Simone de Beauvoir asked, “What
should a soclety be like that in his old age
a man can remain a man?"” The answer: “He
must always be treated like a man.”

This is not an easy goal, neither for wide-
open conferences nor for closed-up minds.
But if it is true that every country is entitled
to a few mistakes, then perhaps we are now
coming around to recognizing one. America,
compared with other countries, is still
young—exactly the time to see that the reali-
ties of aging do not become the horrors of
aging.

NURSING HOME SUBSTITUTES

Mr. CHURCH. Mr. President, Sylvia
Porter is a columnist who can write com-
pellingly on personal economics, as well
as national ecenomic issues.

In a column published in the Wash-
ington Star and in other newspapers on
November 27, she discussed an issue
which is of mounting concern to the
elderly and to offspring of older Ameri-
cans.

That issue is the high cost of nursing
home care, and the persistent guestion
which is raised again and again: Are not
many nursing home patients needlessly
placed in such institutions when they
might better be served by far less ex-
pensive alternative care-giving arrange-
ments?

Of course, for many nursing home pa-
tients, there can be no substitute for
skilled, around-the-clock ecare. Old, ill
people need attention.

But, as pointed out in a recent report
to the Senate Special Commitiee on Ag-
ing, there is growing reason to believe
that a sizable number of those in nurs-
ing homes would not have to be there if
alternative forms of care were available.

Sylvia Porter comments on that re-
port and on other encouraging evidence
that many disabled or debilitated older
Americans can be served in their own
homes, rather than undergo the trauma
that so often results from placement in
an institution.

I ask unanimous consent that her arti-
cle be printed in the REcorb.

There being no objection, the article
was ordered to be printed in the Recorp,
as follows:

[From the Washington Star, Nov. 27, 1971]
YourR MONEY'S WORTE—NURSING HoME
SUBSTITUTES
(By Sylvia Porter)

Today, if you have to keep a patlent in
a nursing home, the cost will range from
$200 to $1,000 & month—hardly what most
people can afford.
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On top of that, the horrors of many nurs-
ing homes have been widely publicized: pa-
tients tied to beds or chairs whether they
need to be or not and “drugged into bed”
with tranquilizers for the convenience of the
staff; the pervasive stench; utter lack of
privacy, dignity, fresh alr, recreation; com-
plete abandonment of the idea of rehabili-
tation, Many nursing homes are by no means
way-stations to better health. They are the
end of the line.

The biggest horror of all, though, and the
ultimate irony, may be the fact that so many
occupants—possibly a majority—don't be-
long there at all.

A new 1971 study of nursing home inhabi-
tants in Massachusetts reveals that, of every
100 nursing home residents, only 37 actually
need full-time skilled nursing care; 26 need
just minimal supervised “living”; 23 could
get by comfortably with periodic home visits
by nurses; 14 do not need institutionaliza-
tion at all.

A similar study in Buffalo concluded that,
of every four patients now in nursing homes,
one does not need to be there,

A new report by the Senate Special Com-
mittee on Aging, written by speclalists at
Brandeis University's Levinson Gerontologl-
cal Policy Institute reports:

“Large numbers of the disabled are forced
into nursing homes or into mental hospi-
tals at a very high charge to the public
treasury simply because public programs
could not glve attention to alternative ways
of meeting their needs outside of intitu-
tions.”

Accuses the report: “While we pay gen-
erously for active treatment, we pay noth-
ing to reinforce the natural life system ar-
rangements to which the disabled can turn
in their own communities. The entire burden
is placed upon family and neighbors . . .
until they are virtually bankrupted in money
and energy; then the unfortunate individual
is removed to a nursing home."

More money is not the answer. In the
opinion of many, less money for fewer nurs-
ing homes will be closer to the solution.

“It is possible to resettle 70 percent of all
ordinary admissions in their own homes or
hostels,” according to Dr. Lionel Z. Cosin,
clinical director of England’s United Oxford
Hospital Gerlatric Unit and a top author-
ity in this fleld. Cosin insists that perma-
nently bedridden patients and frail or con-
fused long-term patients should represent
a very small percentage of admissions to
geriatric facilities.

In England, where a number of progres-
sive elderly care systems are now being pio-
neered, the cost of “day hospital” care is
only 6 percent of the cost of acute-care hos-
pitals and only 140 of the cost of a nursing
home.

Here are some Iimaginative alternatives
offered one British hospital for elderly citi-
zens and for the relatives caring for them at
home:

1. The “holiday” admission—for a week or
two during which the family is free to take
a planned vacation—from home and from
the dependent relative.

2. The short-term admission, also for two
weeks or so—again to give families an oc-
caslonal spell of badly needed relief from
the stresses of caring for their aged charges.

3. The “floating bed system"—scheduled
admission every fortnight for three or four
days.

4. The Day Hospital—a unit offering medi-
cal and nursing care, physical and occupa-
tional therapy, plus luncheon.

Surely, we in the United States can ex-
periment with similar solutions and come up
on our own with alternatives to today's ob-
viously rotten system. And surely what is
needed in the United States, too, are major
financial and other Incentives to help the
elderly and disabled remain in their own
homes and communities.

CONGRESSIONAL RECORD —SENATE

THE NEED TO RATIFY THE GENO-
CIDE CONVENTION

Mr. PROXMIRE. Mr. President, we
are coming near the end of the first
session of the 92d Congress. When Con-
gress adjourns the Senate will have lost
another opportunity to ratify the Inter-
national Convention on the Prevention
and Punishment of the Crime of Geno-
cide. If this treaty is not acted on this
session it will, of course, remain on the
Executive Calendar to be considered next
session.

Nevertheless, I am saddened to see this
session end without the Genocide Con-
vention being ratified. In the 22 years
that the Convention has been before
the Senate awaiting ratification it has
been adopted by 75 nations of the world,
inecluding almost all of our NATO and
SEATO allies. In these 22 years many
articles have been written about it, many
speeches have been made. All the argu-
ments for and against this treaty have
been made and remade. The American
people have a right to expect the Senate
to act on it in the near future, if not in
the closing days of this session, then in
the opening days of the next.

The Senate should give its consent to
the ratification of the Genocide Conven-
tion because this treaty will help to pre-
vent a recurrence of the horrors of mass
murder. By ratifying the treaty the
United States will go on record as op-
posing the crime of genocide. We will be
extending to our citizens the protections
this treaty has to offer. The Genocide
Convention does not abridge the rights
of the American people. It does not cede
any authority from the United States to
any world body or any nation. It does not
diminish the powers of the several States.

Mr. President, I urge the Senate to
ratify the Genocide Convention without
delay.

ON BEHALF OF THE POW'’S

Mr. CHURCH. Mr. President, the
plight of a prisoner of war is a sad, and
sometimes desperate, one. All Senators,
whatever our differing views toward U.S.
military involvement in Vietnam, would
not support a settlement that would not
bring about a prompt release of Ameri-
can prisoners of war now held by the
Government of North Vietnam and its
allies.

Nevertheless, there are those who have
been tempted to make political capital of
the plight of our POW’s. This is unfortu-
nate and is properly rebuked by Shirley
Culbertson, a member of an association
of families of servicemen believed pris-
oners or missing in action. In a letter
published in the Washington Post, she
writes:

To think that after all the facts have been
presented, there are still some representa-
tives who still wish to place every conceivable
obstacle in the path of any bill to end this
war, using the same trite, inexcusable reason
that our present administration knows best
and should not be interfered with, is too

tragic to be amusing. The American people
should know better.

Shirley Culbertson’s letter is wise
counsel, and I wish to bring its contents
to as many readers of the RECORD as pos-
sible. Therefore, I ask unanimous con-
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sent that the letter be printed in the
RECORD.

There being no objection, the letter
was ordered to be printed in the Recorp.
as follows:

OnN BEHALF OF THE POW's

Last week another attempt was made in
the House of Representatives to establish a
termination date for all U.S. military opera-
tions in Indochina. It was Rep. Edward Bol-
lings' Defense Appropriations Bill. We sent a
letter in support because we believe, like so
many of our fellow Americans, that it is now
up to Congress and the President to termi-
nate our role in Indochina.

The arguments for passage of this bill
were some of the most sensible and heart-
rending I have ever heard. They reflected
the opinion of the majority of the American
people and indicated, most importantly, the
desire of consclentious representatives to
vote the will of their constituents.

The arguments against are still unbelieva-
able to me. To think that after all the facts
have been presented there are still some
representatives who still wish to place every
conceivable obstacle in the path of any bill
to end this war, using the same trite, inex-
cusable reason that our present administra-
tion knows best and should not be inter-
fered with, is too tragic to be amusing. The
American people should know better.

POW/MIA Families for Immediate Re-
lease is angry at having to swallow the same
story about the President's plan to help
American POWs when every time a bill is
offered and a door is opened to help us end
this war and get our POWs the administra-
tion maneuvers and pressures with scare
tactics to their key supporters in the House
to slam it.

President Nixon has blatantly abandoned
the prisoners and is creating two residual
forces—one in Southeast Asia to continue the
war, and one in this country consisting of
POW/MIA families who are not going to re-
main quiet about these defenseless pawns.
Our residual force is rapidly growing, and
though the Southeast Asla residual force
fights with bullets, we intend to fight with
ballots to campaign against this administra-
tion and their loyal followers whom we ac-
cuse of deliberately abandoning the prison-
ers.

Bringing ground troops home is fine, but
prisoners are troops too, and they are not
coming home. This war is not over despite
what the administration wants the American
people to believe.

SHIRLEY CULBERTSON,
Pow Sister, POW /MIA Families
for Immediate Release.
McLEAN.

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Is there
further morning business? If not, morn-
ing business is concluded.

TRIBUTE TO SENATOR ELLENDER
AND OTHER SENATORS ON YES-
TERDAY'S PASSAGE OF SUPPLE-
MENTAL APPROPRIATION MEAS-

Mr. MANSFIELD. Mr. President, it
hardly needs saying that the Senate’s
excellent record concerning the disposi-
tion of appropriations measures this ses-
sion has been due to the efforts of the
dean of this body—the distinguished
chairman of the Appropriations Com-
mittee and President pro tempore, the
Senator from Louisiana (Mr. ELLENDER) .
Never has the Senate been able to address
itself to the consideration of the Govern-
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ment’s funding measure more efficiently.
That there have been delays at anytime
on any proposal has never once been due
to action or inaction by the Committee
on Appropriations of the Senate. It has
been Senator Ellender, his determination,
his amazing energy, his expertise and
devotion that has made possible such an
outstanding record.

The passage yesterday of the supple-
mental appropriations bill is a case in
point. It is one of two major funding
measures handled by the chairman him-
self. It received thorough and careful
deliberation, and it was due to the
groundwork prepared by the chairman
that it resulted in such overwhelming
Senate success. I only wish to thank once
again Senator ELLENDER for his outstand-
ing contributions to the Senate and the
Nation.

The ranking minority member of the
Appropriations Committee, the Senator
from North Dakota (Mr. Youwnc) de-
serves similar commendation. His dedi-
cated and untiring efforts in moving this
and so many other funding measures
along toward final approval have been
indispensable. His work closely with the
chairman has been a fine example of bi-
partisan spirit. We are grateful to Senator
Younc for his cooperation, his support
and his contributions on all of these bills,
especially on the supplemental item
passed yesterday.

Joining in yesterday’s debate to as-
sure a comprehensive bill were the Sen-
ator from Washington (Mr. MAGNUSON) ,
the Senator from Illinois (Mr. PErcY),
and many other Senators. Their sincerity
and thoroughness in presenting their
viewpoints are greatly appreciated by all
of us. The importance of their advocacy
cannot be overemphasized.

To be commended, as well, are the Sen-
ators from Wisconsin (Mr. NELSON),
from California (Mr. TUNNEY), and from
Connecticut (Mr. Wercker). Their con-
tributions, along with those of many
other Senators, were invaluable in mak-
ing our determinations overall. The Sen-
ate appreciates their attention and the
quality of their arguments.

I wish to thank the entire Senate for
the splendid cooperation of all Members
this whole past week. It took hard work
and immense effort on all measures
passed. It was truly a yeoman's task.

EXECUTIVE SESSION

The PRESIDING OFFICER. Under the
previous order, the Senate will now go
into executive session for the further
consideration of the nomination of Lewis
F. Powell, Jr., to be an Associate Justice
of the Supreme Court of the United
States.

SUPREME COURT OF THE UNITED
STATES

The PRESIDING OFFICER. The Sen-
ator from Mississippi is recognized.

Mr. EASTLAND. Mr. President, there
have been very few men in the history
of the country nominated to the Supreme
Court whose nominations have been re-
ported out by the Judiciary Committee
with a unanimous vote. As I recall, the
only other one in modern times was Mr.
Byron White. I think that Mr. Powell can
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certainly be proud of the fact that he
received the unanimous vote of the Ju-
diciary Committee.

Personally, I am proud and happy to
support the nomination of Lewis F.
Powell, Jr., to be an Associate Justice of
the Supreme Court of the United States.
I urge the Senate to speedily and over-
whelmingly confirm this splendid nom-
ination.

In my judgment, Mr. Powell is a great
gentleman, a great lawyer, a great south-
erner, and a great American.

I am confident that he will make a
great Justice of the Supreme Court.

Mr. Powell is acknowledged by all to
be one of the leading members of the
Bar in the United States. He has been
awarded the highest honors of his pro-
fession. He was president of the American
Bar Association in 1964-65, president of
the American College of Trial Lawyers
in 1969-70, and president of the Ameri-
can Bar Foundation in 1969-T1.

Mr. Powell has been engaged in the
private practice of law since 1932 in
Richmond, Va., except for service in our
Armed Forces during World War II. He
has enjoyed a highly successful practice.

The Standing Committee on Federal
Judiciary of the American Bar Associa-
tion, after stating that it was reaching
no conclusions as to the philosophy or
personal beliefs of the nominee, made the
following unanimous findings as to Mr.
Powell's qualifications:

The present unanimous conclusions of the
Committee, limited to the area described
above, is that Mr. Powell meets high stand-
ards of professional competence, judicial
temperament, and integrity. To the Commit-
tee, this means that, from the viewpoint of
professional qualifications, Mr. Powell is one
of the best persons available for appointment
to the Supreme Court.

The testimony given by the witnesses
on this nomination, including Mr. Pow-
ell himself, and other evidence produced
in the hearing record of the Judiciary
Committee, substantiate this evaluation
of the Standing Committee on Federal
Judiciary of the American Bar Associa-
tion.

As to Mr. Powell’s reputation among
those who know him best, the Standing
Committee on Federal Judiciary made
the following unanimous finding:

One hundred thirty-two lawyers and
judges were Interviewed in the seven states
of the Fourth Circult. In addition, seven
law school deans were asked for their own
views and to the extent possible the views
of their faculties. The Comments received
can only be described as unrestricted en-
thusiasm for Mr. Powell. He has received in
most elogquent and emphatic terms the high-
est possible praise of the members of the
profession who have known him and worked
with him.

The hearings held by the Judiciary
Committee also validate this finding of
the American Bar Association commit-
tee.

Mr. Powell was enthusiastically en-
dorsed for this nomination by both Sen-
ators from Virginia and the entire con-
gressional delegation from that State,
who were present for his presentation
to the committee.

I hope and trust that the Senate will
promptly confirm this nomination.

Mr. MANSFIELD. Mr. President, will
the Senator yield?
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Mr. EASTLAND. 1 yield.

Mr. MANSFIELD. Mr. President, I am
delighted that the distinguished chair-
man of the Committee on the Judiciary
has mentioned the fact that a number
of law schools endorsed the nomination
of Mr. Powell without reservation. One
of those law schools happens to be the
law school of the University of Montana,
which, in my opinion, is the best law
school west of the Mississippi.

I am happy to join in what the distin-
guished Senator has said. Other lawyers
from my State have written to me re-
garding Mr. Powell. They represent all
persuasions so far as polities is concerned,
both Democratic and Republican. They
have been unstinting in their praise and
their admiration of this man, and they
are delighted that the President has seen
fit to recognize this outstanding Amer-
ican and to nominate him for this most
important post. I join the distinguished
chairman of the committee in urging
speedy confirmation of the nomination.

Mr. EASTLAND. Mr. President, I thank
the distinguished majority leader. I have
never known a nomination to receive the
enthusiastic support of the legal profes-
sion that the nominee, Mr. Powell, has
received.

Mr. BYRD of Virginia. Mr. President,
will the Senator from Mississippl yield?

Mr. EASTLAND. I yield.

Mr. BYRD of Virginia. Mr. President,
I spoke in the Senate last evening at
some length in regard to Mr. Powell, but
I join the Senator from Mississippi and
the Senator from Montana this morning
in stating again that I feel that Lewis
F. Powell, Jr., of Richmond, Va., possesses
all the qualifications so necessary for a
Justice of the Supreme Court of the
United States. He is a lawyer's lawyer.
His entire adult life has been spent in
the law. He loves the law. He has a deep
reverence for the judicial system, and he
possesses in abundance, I feel, the ju-
dicial temperament which is so vitally
important for a Supreme Court Justice—
or any judge, for that matter—to have.

I am pleased by the President’s nomi-
nation of Lewis Powell to be a Justice of
the Supreme Court. I feel that he will
carry out his responsibilities with dedica-
tion, with ability, and with distinetion. I
hope that his nomination will be con-
firmed by unanimous vote. The fact that
the Committee on the Judiciary report-
ed his nomination to the Senate unani-
mously augurs well, I feel, that he will
receive a unanimous vote when the roll
is called in the Senate on Monday next.

Mr. EASTLAND. I say again that I
think that with the exception of Mr.
Justice Byron White, he is the only man
in modern times who has received a
unanimous vote by the Committee on
the Judiciary.

Mr. BYRD of Virginia. The Senator
from Mississippi has brought out an in-
teresting fact. I had not been aware of
that. I think it is a great tribute to Lewis
Powell that he is the second man in
recent history whose nomination has
been reported unanimously by the com-
mittee so ably headed by the distin-
guished senior Senator from Mississippi.

Mr. EASTLAND. I thank the Senator
from Virginia.
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Mr. RANDOLPH. Mr. President, will
the able Senator from Mississippi yield?

Mr. EASTLAND. I yield.

SENATOR RANDOLPH SUPPORTS POWELL
NOMINATION

Mr. RANDOLPH. Mr. President, I join
my colleagues, Senator MANSFIELD and
Senator Byrpo of Virginia, and with the
chairman of the Committee on the Judi-
ciary, Senator Eastranp, in supporting
the pending nomination of Lewis F.
Powell, Jr., to the Supreme Court. I
shall gladly vote for the nomination on
Monday next, at 4 p.m,

Never before have I had so many let-
ters from attorneys and others in the
State of West Virginia endorsing a nom-
inee for a position on the Court. In view
of the recent history of contested nom-
inations it is a pleasure to join in con-
firming a man who enjoys such wide-
spread confidence as Mr. Powell.

The following quote is indicative of
the comments I have received:

He is an outstanding man In every way
and certainly would add brilliance, scholarly
wisdom, and practical knowledge, integrity
and compassion to the Supreme Court.

Mr. EASTLAND. Let me remark that
the Committee on the Judiciary has re-
ceived hundreds of letters from attorneys
all over this country endorsing this nom-
ination.

Mr. RANDOLPH. I hope that Mr.
Powell will be given a substantial vote
in the Senate, and that very few votes
will be cast against him. I firmly be-
lieve that he will approach his duties as
a member of the Supreme Court forth-
rightly and fairly; that we will have
done a credit to ourselves as the Senate,
advising and consenting to the nomina-
tion of this man by the President, and
that his service in the future will be of a
type that will insure the very finest
justice being administered from that
level of jurisprudence.

Mr. EASTLAND. I thank the distin-
guished Senator.

Mr. SPONG. Mr. President, initially, I
should like to thank the chairman of the
Committee on the Judiciary, the distin-
guished Senator from Mississippi (Mr.
Eastranp), for his splendid presentation
this morning in behalf of Lewis Powell.

In the bitter aftermath of the Senate’'s
rejection of the nomination of Judge
Harrold Carswell, it was believed by
many that a southerner could never be
confirmed to a seat on the Supreme
Court.

I contested that view. I have always
believed that a qualified southerner
should be nominated, and if nominated
could be confirmed, and if confirmed
would serve the Court and the Nation
with great distinetion.

At that time, in a Senate speech, 1
said:

Today the South has much to offer the
Nation—experience, patience, and wisdom—
qualities gleaned from military defeat, pov-
erty and deprivation. It is in this region
where blacks and whites, in nearly equal
numbers, for better or worse, have coexisted
for generations. A qualified southerner could
glve more than geographic and philosophical
balance to the Supreme Court—he could give
perspective.
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Lewis F. Powell, Jr., of Richmond, Va.,
is such a man and I am proud to support
the confirmation of his nomination to
the Court and to commend him to the
Senate.

Lewis Powell was born in Suffolk, Va.,
on September 19, 1907. He was graduated
from Washington and Lee University
magna cum laude and received his L.L.B.
from the same university, graduating
first in his law class of 1931. He received
a degree of master of laws from Harvard
Law School in 1932, Lewis Powell is a
member of Phi Beta Kappa, Omicron
Kappa Delta, and the Order of the Coif.

Mr. Powell has engaged in the practice
of law since 1932 in Richmond. His ca-
reer has included positions of high honot
and great responsibility in the legal pro-
fession. He was president of the Ameri-
can Bar Association in 1964-65, president
of the American College of Trial Lawyers
in 1969-70, and president of the Ameri-
can Bar Foundation in 1969-71.

In its evaluation of Mr. Powell’s quali-
fications, the standing committee on the
Federal Judiciary of the American Bar
Association called the nominee “one of
the best qualified lawyers available for
appointment to the Supreme Court,” and
concluded unanimously that he meets “in
exceptional degree, high standards of
professional competence, judicial tem-
perament and integrity.” That appraisal
was echoed by the many hundreds of
lawyers, judges, law school faculty mem-
bers, and newspaper editors who have
commented on the nomination and by
the members of the Committee on the
Judiciary who unanimously recom-
mended the confirmation of Mr. Powell’s
nomination.

These are impressive credentials which
commend this man to the Senate for
confirmation. As a fellow lawyer and one
who has worked with Lewis Powell in
bar association matters, I might dwell
at length on his accomplishments in his
chosen profession. But I want to share
with the Senate today some of my per-
sonal knowledge of his record as a citi-
zen of Virginia and its capital city of
Richmond during the difficult times fol-
lowing the decision of the Supreme Court
in Brown against Board of Education.

During those years, I was chairman
of a commission to study and make rec-
ommendations to improve public educa-
tion in Virginia. I had an opportunity to
observe Mr. Powell in action and to
understand the full scope of his influence
and sense of fair play. Mr. Powell con-
ferred with me with respect to the com-
mission’s work, testified before the
commission and strongly supported the
recommendations our commission made
to improve education throughout
Virginia.

In his position as chairman of the
Richmond Public School Board from
1952 to 1961 and later as a member of
the State board of education from 1961
to 1969, including a term as president in
his final year, Mr. Powell was in a posi-
tion of complex responsibility during
some very turbulent and confused times.
His primary concern was to keep the
schools open and to preserve the public
education system for all pupils.

December 4, 1971

I shall not dwell here upon the prob-
lems that followed desegregation orders
in many cities of the South. That a
similar fate did not befall Richmond
was in large measure due to the calm
leadership, the perceptive judgment, and
open-minded and fair-attitude which
exemplified Lewis Powell’s service as
school board chairman. In a time of
turmoil and agitation, his forceful, and
moderating voice stood out to many
Richmonders as the best hope to avoid
serious disruption of their city's public
school system.

Looking back to those days, in the per-
spective of history, men of reason and
good will can suggest actions which Mr.
Powell might have taken to speed up or
slow down the process of desegregation,
but none can question his courage, inde-
pendent judgment, and intellectual hon-
esty. I am pleased that the committee,
after viewing Mr. Powell's entire record
against the political context of the times,
by their statements and their unanimous
vote, concurred.

Similarly, on gquestions about Mr.
Powell's record in the area of civil liber-
ties, these members of the committee
thoroughly studied the record and con-
cluded that Mr. Powell “does, indeed,
possess the strong dedication to preserv-
ing our basic civil liberties which we be-
lieve any nominee to the Supreme Court
must have. We believe he is committed
to guaranteeing, for every citizen, all
the protections of the Bill of Rights.”

Finally, Mr. President, I want to com-
ment on the question of personal integ-
rity which has become a central issue
in recent nominations before the Senate.
Because he is a competent and success-
ful lawyer, Mr. Powell has acquired con-
siderable personal financial holdings and
has had a professional connection with
a great many clients. These could present
complications should any of these inter-
ests become involved in cases before the
Court. Mr. Powell has demonstrated his
sensitivity to this problem by voluntarily
reducing his personal investments and
assuring the committee that he “will lean
over backwards” to avoid even the ap-
pearance of impropriety. His commit-
ment to the highest ethical standards is
beyond question.

I applaud Lewis Powell's candor be-
fore the Judiciary Committee and his
readiness to disclose financial holdings.
I am moved once again to say to the
Senate, as I have on past occasions, that
I do not believe we should continue to
require public disclosure from judicial
nominees, as well as appointees to execu-
tive positions in our Government, with-
out requiring the same of ourselves.

Mr. President, Virginians are a proud
people. It is sometimes suggested, and
not without justification, that we are
too often prone to dwell upon our past.
I hope the Senate will indulge me if I
do just that. We are proud of Thomas
Jefferson and George Mason, authors of
the very rights and liberties that concern
us in our present-day examination of
prospective Supreme Court Justices. We
are proud, also, of Mr. Jefferson’s cousin,
John Marshall, of Virginia, who was per-
haps our greatest Chief Justice. But it
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has been well over a hundred years since
a Virginian sat on the Supreme Court
of the United States. I am pleased and
proud that a nominee who has received
such unanimous approval by the Senate
Judiciary Committee is a Virginian.

President Nixon is to be commended
for turning to excellence in making this
nomination. Lewis Powell represents ex-
cellence in character, excellence in abil-
ity, and excellence in qualification. His
understanding of those rights guaran-
teed by his Virginia forebears will be of
immeasurable aid to a Court no longer
graced by Justice Hugo Black, whose seat
he will occupy. Lewis Powell’s service on
the Supreme Court will, I believe, reflect
credit upon Virginia, upon the South,
and upon those who have supported his
nomination.

Mr, SCOTT. Mr. President, I take
great personal pride in the fact that I was
born in Virginia and educated in the
Commonwealth of Virginia and that I
serve on the board of visitors of the Uni-
versity of Virginia by appointment of the
present Governor, Linwood Holton.

Mr. President, as I have said earlier
this morning, I have known Mr. Powell
and have also known of him through
many other members of the bench and
bar. I have already testified to my very
high regard for him.

I add this simply to note that it is good
that the Virginia tradition is being car-
ried on, a tradition of judicial excellence,
of constitutional competence, and of
awareness that the Commonwealth of
Virginia after some lapse of time is again
going to be represented on the Supreme
Court of the United States.

Having lived for half a century in the
Commonwealth of Pennslyvania, I can,
of course, only express the hope that the
time will come when one of our prom-
inent lawyers or judges will also be a col-
league of this High Bench.

Mr. HART. My comments shall be very
brief for two reasons. First, in the form
of individual views some of us on the Ju-
diciary Committee have detailed as part
of the committee report our reasons for
support of Mr. Powell. Second, one of the
signers of the individual views, the Sena-
tor from Indiana (Mr. Bavsa), plans fo
speak more fully and will voice the rea-
sons that persuaded me to join in this
unanimous recommendation of the com-
mittee supporting Mr. Powell.

This morning I make comment on only
one aspect of the career of Mr. Powell.
One thing that early concerned some of
us on the committee was the role which
Mr. Powell played, first as the chairman
of the Richmond School Board and later
as a member of the State board of educa-
tion. This was in the period immediately
following the decision in the Brown
against Board of Education.

In the magnificence of hindsight, it
may well be true that Mr. Powell could
have done more to achieve a more rapid
integration of the schools in Richmond.

But the basic battle at that period of
time was whether you tried to correct an

unconstitutional school system or you
closed the schools; whether you seek the

goal of an integrated system or whether
you shut the schools. And under pres-
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sure, which I am sure was intense, Mr.
Powell gave constructive leadership in
seeking to persuade his community and
his Commonwealth to obey the law and
conform to it.

I understand more clearly now than I
might have had a year ago just how in-
tense the pressure is when a community
is required to correct a school system
found to be segregated as a result of pub-
lic policy, or de jure.

Mr. Lewis Powell stood up to that pres-
sure. He took the right course—comply
with the requirement of the Constitution
and law; he rejected the popular course—
close the schools. He has my respect and
vote.

Mr. BYRD of Virginia. Mr. President,
will the Senator from Michigan yield?

Mr. HART. I yield.

Mr. BYRD of Virginia. Mr. President,
I want to thank the distinguished Sena-
tor from Michigan for his support of Mr.
Powell. I do this not only as a Virginian,
but also as a close personal friend of the
nominee,

I realize that the Senator from Michi-
gan is a man of strong convictions. I like
men of strong convictions. I might say
that the political philosophy of the Sen-
ator from Michigan and that of the Sen-
ator from Virginia is somewhat different,
should we say. However, I do not know
of any individual for whom I have higher
personal esteem or one whom I regard
as more dedicated to the strong views
which he holds than the able senior Sen-
ator from Michigan. His support of Mr.
Powell for confirmation to the Supreme
Court will go a long way toward obtain-
ing a unanimous vote for this confirma-
tion. And I want to express my apprecia-
tion to the distinguished Senator from
Michigan,

Mr. HART. Mr. President, I am grate-
ful to the Senator from Virginia for his
very kind reference.

PRIVILEGE OF THE FLOOR

Mr. HRUSKA. Mr. President, I ask
unanimous consent that Mr. Stanley
Ebner and Mr, Malcolm Hawk of my staff
be allowed the privilege of the floor dur-
ing the debate on this nomination.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BAYH. Mr. President, at the close
of the session last evening I had the
opportunity to hear the remarks of one
of the distinguished Senators from Vir-
ginia (Mr. Byrp) commenting on the
nomination of Mr. Powell. This morning
it was my good fortune to hear the re-
marks of the other Senator from Vir-
ginia (Mr. Sronc) with reference to the
nomination of Mr. Powell.

Indeed, I find great similarity, in the
type leadership provided for the political
process, between the man we now con-
sider for the highest court in the land
and the man who just spoke so eloquent-
ly in support of the nominee. Both have
served in positions of leadership in the
legal community, and have demonstrated
the desire to innovate and move toward
the solutions of problems.

I wish to emphasize the strong feel-
ing of concurrence I have with my friend
from Virginia. One item he mentioned,
which I suppose is not the most popular

44739

thing to discuss in this body, is disclosure.
I have felt for some time we should have
disclosure, and this was reemphasized in
the unforunate debate which was pre-
cipitated by a previous judicial nominee.
I say unfortunate because that kind of
acrimony surrounding a nominee for the
Supreme Court is not good for the coun-
try. But out of that acrimonious debate
I hope there may be a better understand-
ing on the part of our colleagues as we
look over conflicts of interest within
the executive branch. We have become
increasingly aware of the fact that these
conflicts of interest also on occasion can
occur in the judicial branch.

For the most part, I think these con-
flicts of interest, particularly in the ju-
dicial branch, are inadvertent. I cannot
conceive of very many judges in this
country sitting down and looking at their
stock portfolio and saying, “How can I
decide this case so that my stock goes
up a point or two.” I think most judges
are above that. But if we are talking
about the appearance of justice, as well
as justice in fact, we also have to look
at the appearance of impropriety, as well
as impropriety in fact.

The Senator from Virginia this morn-
ing quite properly pointed out that the
legislative branch has not been immune
from charges of conflict of interest.

I hope in the near future our col-
leagues will recognize that few things
that I know of could restore confidence
and faith of the average citizen in the
legislative process like complete disclo-
sure of financial interest. I do not think
many of us in this body have anything
to hide.

Our constituents should be able to
know our sources of income and our
earnings, then we will be able to demon-
strate once and for all that this system
is as clean and as pure as it is possible
for a system containing human beings
to be.

I compliment the Senator from Vir-
ginia for emphasizing the fact that at the
same time we are talking about how we
prohibit conflict of interest in the judi-
ciary and the executive branch we better
take a look at our own house. Some of
us have done that personally. I must say
I cringe a bit when I read some of the
headlines about “Bayn's disclosure.” On
the one hand some wonder how in the
world I own so much or am able to make
so much, making a few speeches on cam-
puses and that type thing; and on the
other hand there are those who wonder
how a man with relatively few assets can
sit in judgment in the U.S. Senate. Those
are the horns of the dilemma with which
we are faced.

Mr. SPONG. Mr. President, will the
Senator yield?

Mr. BAYH. I yield.

Mr. SPONG., I thank the Senator for
his reference to what I have had to say
about financial disclosure. I would not
want to do anything to delay this body in
proceeding toward what I hope will be
the unanimous approval of Mr. Powell.

For the record, being aware of the ef-
forts of the Senator from Indiana in
favor of financial disclosure, we should be
aware that we have now had hearings on
this subject. Hopefully, next year there
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will be before the Senate a bill that will
not only require disclosure for judicial
nominees and executive appointees, but
for Members of Congress, as well.

While I am standing, I wish to thank
both the Senator from Indiana and the
Senator from Michigan for what they
have had to say about Mr. Powell’s
record, particularly in the individual re-
marks in the report on the nomination.
I know they have been ever conscious in
their duties and responsibilities to their
beliefs in determining that Lewis Powell
is & man who is sensitive to the rights
and freedom of us all.

Mr. BAYH. I thank the Senator from
Virginia. I know of his deep interest in
this whole matter of congressional dis-
closure. I think we all can take heart,
at least all of us interested in this mat-
ter of disclosure, that there is some prog-
ress being made. Hopefully we will move
forward next year. I know that if we do,
he will have a large part to play in this
effort.

Mr. President, getting on to the ques-
tion before the Senate today, I assure the
Senator from Virginia that I in no way
want to delay this nomination. In fact,
for the last 3 weeks or a month I have
been urging that we should go forward
quickly with the Powell nomination.
Some Senators on both sides, I suppose,
will talk about the politics of the matter,
but it seems to me if we are talking about
Supreme Court nominees we have to talk
about each man or woman on his or her
own merits.

I thought the suggestion of the Sen-
ator from Illinois the other day that we
consider both nominees en bloc was sort
of an insult to the judicial process. We are
talking about individual Supreme Court
nominees. As Senators we act as indi-
viduals, each of us vote individually and
not with a seat mate or a man elected
the same day we were. So it must be in
the case of two Supreme Court nominees.

Mr. President, I intend to vote to con-
firm Mr. Powell to be an associate justice
of the Supreme Court. Because of some
questions that were raised about Mr.
Powell, which were discussed in hear-
ings, I want to take this opportunity in
the early stages of the debate over the
Powell nomination to discuss with my
colleagues exactly why I believe Lewis
Powell's nomination should be confirmed
and should have been confirmed some
time ago.

I decided to vote for Lewis Powell’s
confirmation because I believe that he
possesses the three qualifications which
the Nation and the Senate should de-
mand of a nominee to the Supreme Court.
Those qualities are: outstanding legal
ability, unimpeachable personal integ-
rity and a demonstrated commitment to
fundamental human rights.

I. LEGAL ABILITY

The obvious minimum quality for nom-
ination to the Supreme Court is distin-
guished legal ability. The nominee should
have broad legal experience, of course,
and should have dealt with a variety of
problems in a variety of roles.

I join my colleague from Virginia in
congratulating the President for return-
ing to excellence. When the statement
was made that the Senate of the United
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States was discriminating against the
South and no southerner could be con-
firmed, I was asked by some of our friends
in the press if I disagreed with this
whom would I be willing to support? And
the first candidate who came to my mind
was Lewis Powell, because I knew him
and he could in no way be branded as
mediocre—no way.

Here was a man with whom one could
disagree on a point, but here was a man
beyond question as far as intellectual
capacity is concerned.

But experience alone is not enough if
we are talking about legal ability and
legal qualifications. We must demand
distinction—distinction as a scholar, as
a practicing attorney, a judge or a legis-
lator. The nominee’s record must show
that he has the ability to be a legal crafts-
man of the first order. The hearings—
and the time I spent working with Lewis
Powell on the 25th amendment to the
Constitution when he was president of
the American Bar Association—have left
me with complete confidence in his legal
abilities.

Mr. Powell’s record speaks for itself.

A number of people have spoken at
length about this record. Permit me just
to hit the high points.

He has literally been at the pinnacle
of the legal profession, as a senior part-
ner in one of Virginia’s most prestigious
firms, and as President of the American
Bar Association, the American College of
Trial Lawyers, and the American Bar
Foundation. He has served his city and
his State as chairman of the Richmond
Public School Board, and as a member
of the Virginia State Board of Educa-
tion. He has also been a distinguished
member of the President’s Commission
on Law Enforcement and Administra-
tion of Justice and of the National Ad-
visory Committee on legal services fo
the poor.

But Lewis Powell does not have to be
judged on the basis of a paper record
alone. Few men in America could earn
the active support of as many leading
lawyers and law professors—represent-
ing a wide variety of views about the
issues before the Court—as has Lewis
Powell. The roster of individuals who
attended the committee sessions in or-
der to testify on Mr. Powell’s behalf
reads like a modern Who's Who of the
legal profession. Included were Judge
Lumbard of the Second Circuit, former
Senator Joseph Tydings, Dean Neal of
the University of Chicago Law School,
and Dean Paulsen of the University of
Virginia Law School, not to mention an
array of former presidents of the Amer-
ican Bar Association, Virginia State of-
ficials, and other highly regarded mem-
bers of the bar.

If you look at this array of legal talent
throughout the country and the wide
variety of philosophies involved, I must
say I have never seen anything like the
number of people who speak with au-
thority on this nomination because of
the personal relationship they have had
with Lewis Powell.

Finaliy, the American Bar Associa-
tion’s standing committee on the Federal
Judiciary was not content with finding
that Mr, Powell meets “high standards
of professional competence, judicial tem-
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perament and integrity,” which is their
highest rating, but they voted unani-
mously to indicate that Mr. Powell meets
this standard “in an exceptional degree.”

There is no need to dwell upon his legal
abilities. No question of any kind was
raised during the committee’s hearings
concerning Mr. Powell’s competence as
a lawyer.

II. PERSONAL INTEGRITY

The second quality is, as I mentioned
a moment ago, unimpeachable personal
integrity. This is a broad category, en-
compassing the ethics, the temperament,
and the courage of the nominee. There
must be no serious ethical flaws in the
nominee’s background. The Supreme
Court cannot afford to have a member
whose vote might be influenced by polit-
ical or financial interest. Nor can it af-
ford a member who is insensitive to the
importance of the appearance, as well
as the reality, of fairness and propriety.
Only a record of good judgment and dis-
cretion in professional life can assure
this.

Another aspect of personal integrity
is the nominee’s temperament. The im-
portant feature here is fairness and open-
mindedness. All litigants must be con-
fident that the nominee would listen
without prejudgment to all arguments
and then reach a decision in a reasoned
way.

Yet another aspect of personal integ-
rity is personal courage. The nominee
must be willing to stand up and be
counted for the principles of the Con-
stitution, regardless of the personal or
political cost. We can never allow a per-
son to reach the Court who might be
swayed by outside pressures to abandon
our fundamental law.

I have no doubts about Lewis Powell's
personal integrity. Because he has a great
number of former clients—some of whom
are apt to be involved in cases brought
to the Supreme Court—and because he
has substantial personal stockholdings,
I asked him to outline his views on judi-
cial disqualification at the hearings. I
was more than satisfied with his answers.

Asked whether he would sit on cases
involving former clients, he responded—
and properly so—that while he was ex-
tremely sensitive to the problem, he felt
it would be impossible to lay down any
absolute rule; he said his decision in
each case would take into account, among
other factors, the nature and length of
kis previous services to the client, as well
as the specific interest the former client
has in the litigation then before the
Court.

Even before the hearings started it
was clear that Mr. Powell recognized that
his stockholdings could cause problems
for the Court. I was impressed with his
active efforts to seek out the best solu-
tion for these potential conflicts. The
new canons of ethics require a judge to
disqualify himself if he has “any interest,
however small” in the proceedings.

Lewis Powell is willing to guide his ac-
tions by these principles of the canons.
As he said in the hearings:

I would recognize as the binding prineci-
ple, to which I will attempt to adhere, both
to the letter and the spirit, the Canons of
Judicial Ethics. I recognize they are not le-
gelly binding on the members of the judi-
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clary but I think increasingly they will be so
regarded.

I am aware also of 28 U.S.C.A. 4565, and ob-
viously I would comply with that.

And he went on to add that:

I certainly can assure you that my own ef-
fort and every inclination would be to lean
over backwards in this respect to avoid the
appearance of lmproprlety. . n
III. COMMITMENT TO FUNDAMENTAL HUMAN

RIGHTS

I come finally to the third quality,
which I have considered important in
judging the ability, competence, and
qualifications of Supreme Court nomi-
nees. In my judgment, it is, in many ways,
the most important. It is a demonstrated
commitment to fundamental human
rights. The great struggle of our time has
been to secure equal justice under law
for all citizens. It goes without saying
that demonstrated insensitivity to the
problems of inequality and discrimina-
tion should disqualify a candidate for
the Court. No person should be put on
the Court whose views are inconsistent
with securing equal rights and equal op-
portunity for all regardless of race, re-
ligion, creed, national origin, or sex. And
equally important are the fundamental
liberties of the Bill of Rights. Thus, a
nominee should also have a record which
shows that he is committed to preserving
these basic individual freedoms.

Some people might ask, Mr. President,
how in the world could anyone feel that
a potential Supreme Court nominee
should be examined about his concern
for the individual liberties guaranteed by
the Bill of Rights? I feel this is a mat-
ter which is increasingly relevant to us
in the Senate today because there is a
general lack of understanding in the
country today over the importance of
the individual freedoms of the Bill of
Rights.

A year ago, one of the major networks
commissioned a poll covering a wide
variety of areas. They polled a broad
cross-section of our national constitu-
ency on the question of the importance
they placed on the Bill of Rights. I was
appalled that 56 percent of those people
polled said they would favor repealing
the Bill of Rights.

Fifty-six percent. It is distressing that
most of our citizens today, not having
had to come face to face with the
reality of what would happen to them if
it were not for the protection of the Bill
of Rights, feel that they are no longer
important today.

Therefore, I feel it is most important
that those of us in this body, and even
more so those who reach the highest
court in the land, recognize that today,
almost 200 years after those measures
were incorporated in the Constitution of
the United States, these guarantees are
equally as important, if not more so,
than they were in a bygone age.

Thus, in my judgment, a nominee must
also have a record which shows he is
committed to preserving these most basic
freedoms.

I believe that Lewis Powell’s record
demonstrates that he is perscnally and
deeply committed to the concept that all
our citizens are entitled to equal justice
under the law. I think it can be fairly
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said that guaranteeing equal justice un-
der the law was Mr. Powell’s guiding
principle while he was president of the
American Bar Association. He announced
soon after he took that office that one
of his primary goals would be the fund-
ing of a comprehensive and scholarly
study to formulate minimum standards
for the administration of eriminal jus-
tice. This project has produced thorough
and provocative studies on many of these
basic problems, including free press and
fair trial, post conviction remedies,
guilty pleas, review of sentences, pre-
trial release, and jury trial.

This was the organized bar's first
serious attempt to deal squarely and re-
sponsibly with many of the difficult is-
sues raised by the Supreme Court’s re-
cent criminal law decisions.

I have not agreed completely with all
of these Supreme Court decisions. Most
are realistic and necessary to assure
justice for all of our citizens. Some may
have gone too far. But I think little is
to be gained by the use of tactics such
as those of the people who, by the use of
billboards, used to say, “Impeach Earl
Warren.” Much is to be gained by thor-
oughly studying the issues involved, and
seeing how theyv can be dealt with, so
that our laws can be enforced and crimi-
nals can be kept off of our streets. But
individual citizens should not have to
fear that they will run afoul of justice
which is not equal for all of our citizens.

Mr. Powell must be given credit for
bringing to fruition this bar association
study of these crucial issues. The orga-
nized bar, including the ABA, has never
been dominated by those who deal with
criminal cases. Mr. Powell himself admits
that his criminal trial experience has
been almost “nonexistent.” There were
few “political” reasons to take on such
a task. Therefore, I believe this project
must be considered as an important
measure of Lewis Powell's dedication to
the rights of others.

While these studies were significant,
his efforts as bar association president to
bring legal services to the poor are even
more important to my mind—if only be-
cause I know something about the op-
position he faced and the extent to which
Lewis Powell personally took the initia-
tive, placing his own reputation on the
line to overcome that opposition. I think
it can be fairly said that Lewis Powell was
largely responsible for generating the
suoport among the organized bar the
legal services program had to receive—
and which it did receive. Jean Camper
Cahn—one of the original architects of
the OEO legal services program—told the
committee of the ecrucial role Mr.
Powell’s initial support for the program
played. She also praised his subsequent
efforts, “broadening the organized bar’s
commitment to legal services,” and com-
mended his “fierce insistence on preserv-
ing the professional integrity of the pro-
gram.” According to Mrs. Cahn, Lewis
Powell insisted on “insulating the pro-
gram from any improper political pres-
sures.”

Some may not recall the intense pres-
sures that existed at that time. It boiled
down to this: “If a person cannot afford
an attorney, we of the organized bar do
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not feel we need to go this far in includ-
ing legal services in the OEO program.”
Some of this debate still exists, as one
can realize if he has been in California
and listened to the CRLA debate going on
out there. At an early stage of that de-
bate, Mr. Powell was willing to put his
prestige on the line, and this, more than
anything else, is responsible for the im-
pressive progress we have witnessed in
this area.

Despite this impressive evidence, Mr.
Powell has received some criticism in the
areas of civil liberties and civil rights,
and I believe it is important to discuss
the specific questions that have arisen.

A. CIVIL LIBERTIES

An article Mr. Powell wrote originally
for the Richmond, Va., Times-Dispatch—
which was later reprinted in the New
York Times and elsewhere—raised sev-
eral questions concerning his views on
civil liberties. During the course of that
article Mr. Powell appeared to defend
certain positions which the present ad-
ministration has taken, including their
right to wiretap in certain cases without
a prior court order, positions which I
consider dangerous and potentially de-
structive of our constitutionally guar-
anteed right of privacy. Because of this
article, I have been especially careful to
study all of what Mr. Powell has said on
the subject—in this article, in contem-
poraneous speeches and articles, and in
response to questions at the hearings.
Upon consideration of the record as a
whole, I have concluded that the prob-
lems I originally had with the article are
much less serious than I had first
thought.

In that article, “Civil Liberties Repres-
sion: Fact or Fiction?”, Mr. Powell’s
stated theme was that America is nof a
repressive society; while there are “some
instances of repressive action,” he wrote,
these are generally “episodic departures
from the norm"” and not “part of a sys-
tem of countenanced repression.” As Mr.
Powell explained at the hearings, this
newspaper article was an answer—one
might call it a rebuttal—to the assertion
that America is becoming a repressive
society. Because he was writing a jour-
nalistic answer to specific charges which
had been published in the same news-
paper several weeks earlier, he felt it un-
necessary to spell out more than the gen-
eral outline of his argument. He did not
go into detail about all the factors he
would take into acocunt as a lawyer—or
as a judge—in deciding about the consti-
tutionality of any specific course of ac-
tion. As he told the committee, he was
“not writing a law review article.” He
wenton:

I wrote that primarily on the issue of re-
pression and I dealt in a shorthand way with
some very complex issues and, as a lawyer.
that is a dangerous thing for one to do.

My thesis was that America, if viewed fair-
1y, overall, is certainly not a repressive so-
clety, and I cite four or five examples.

Although in this article he seemed to
blur the distinction between foreign and
domestic threats to national security, I
am convinced that Mr. Powell remains
open to argument about the safeguards
to privacy which the Constitution re-
quires on wiretaps relating to internal
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threats to the security of the United
States. He told the committee that “in
most cases it would not be difficult to
draw” the line between foreign threats
and alleged domestic threats to national
security. It is interesting to note that
several months before he was nominated
he also touched on this subject in a
speech he gave to the Richmond Bar
Association on April 15, 1971. He said
then:

But the President’s authority with respect
to Internal security is less clear. There is an
obvious potential for grave abuse, and an
aqually obvious need when there is a clear
and present danger of a serious internal
threat.

He concluded by saying that legisla-
tive action might well be contemplated
to define the proper solutions more com-
pletely.

I think it is important for all of us to
put this feeling which was expressed be-
fore the nomination in proper perspec-
tive with the perhaps more simplified
version expressed in that Virginia news-
paper article.

Mr. Powell's clear belief in and deep
respect for each individu«l's constitu-
tionally guaranteed right of privacy—a
respect which manifested itself not only
in the committee hearings but long be-
fore as well—also did much to alleviate
the concern I had felt earlier. In 1967,
for example, he said:

We rightly cherish the privacy of citizens
in thelr conversations. Indeed, unless sub-
stantial privacy exists, the very fundamen-
tals of free speech are threatened. . . . Cer-
tainly, no serlous thought should be given to
granting an unlimited right to eavesdrop.

I repeat:

Indeed, unless substantial privacy exists,
the very fundamentals of free speech are
threatened. . . . Certainly, no serlous thought
should be given to granting an unlimited
right to eavesdrop.

More recently, at the hearings, he told
us:

I would say, not as a prospective judge
but generally as a citizen, that I think all
Americans have the right not to have their
privacy intruded upon; there Is no question
about that.

After studying Mr. Powell's speeches
and actions over the years, I have con-
cluded that he does, indeed, possess the
strong dedication to preserving our basic
civil liberties which I believe any nomi-
nee to the Supreme Court must have. I
believe he is committed to guaranteeing,
for every citizen, all the protections of
the Bill of Rights.

I think that as the debate on the next
nominee commences and proceeds, we
should remember that previous quota-
tion from Mr. Powell’s statements in by-
gone years. He said:

Certainly, no serious thought should be
given to granting an unlimited right to
eavesdrop.

That is the Powell position. I think the
record will also indicate that that is not
the Rehnquist position.

B, CIVIL RIGHTS

It was also troubled by questions which
have been raised about Mr. Powell’s rec-
ord in the area of civil rights. In particu-
lar, I was disturbed tky the testimony
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which Representative Joun CONYERS
and Attorney Henry Marsh III of Rich-
mond presented to the committee. Their
complaints concern actions taken by the
Richmond City School Board while Mr.
Powell served as chairman and the Vir-
ginia State Board of Education while Mr.
Powell was a member.

I expressed this concern to the distin-
guished Senator from Virginia (Mr.
Srowne) and I discussed this with him at
some length. I do not intend to try to
justify or support each one of Lewis Pow-
ell’s decisions in his past capacities. He
certainly participated in programs on the
Richmond board and the State board
with which I would disagree. Perhaps he
could have done more to disassociate
himself from some of these programs.
And, in the bright light of hindsight,
some of his actions now seem unjustifi-
able. Perhaps Lewis Powell did not do ev-
erything humanly possible to end segre-
gation in Virginia during the troubled
decade following Brown against Board of
Education. I wish to emphasize that if
that were the test for appointment to the
Supreme Court of the United States, for
each of us, from the day we were born
to the present day, to have done every-
thing humanly possible to wipe out the
vestices of second class citizenship—
which, unfortunately, today still exist—
few of us in public life, North or South,
could have passed the test. Unfortunately
we must all share that indictment.

I do not suppose that any Member of
this body, in examining his or her past
history, can find perfection in every act
and deed. I know that as I examine my
own record, I would like to be able to
change some things I have done. I would
like to feel that I am now more sensitive
to the significant problems that exist
today, as I look at them, than I was 17
or 18 years ago, when I first became a
member of the Indiana General Assem-
bly.

I wonder how many of us can recall
the climate of that period in the South,
how many of us are aware of the tre-
mendous pressures on those who sought
in good faith to abide by the decision in
Brown v. Board of Education. Perhaps
Armistead L. Boothe put it best in his tes-
timony is support of Mr. Powell when he
said, “From July 1954 onward the issue
in the State was just as sharp as the
new knife blade” between keeping the
schools open and massive resistance.
Much as we would like to look back and
suggest that there were better alterna-
tives—and, indeed, there were—the only
alternatives realistically available at that
moment in Virginia appear to have been
those described by Mr. Boothe.

Lewis Powell, like our colleague Sen-
ator Sponc, was one of the courageous
men in Virginia who were determined to
obey the law of the land, and not to en-
gage in massive resistance to the school
desegregation cases, and not to urge
others to participate in this type of pro-
gram. As he told the committee:

The task of my Board, and my task as I
conceived it, was to keep the schools open,
and that we did, and finally they were
lntegrated.

What his critics have all too often
failed to realize, I believe, is that it would
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be unfair to judge his individual spe-
cific actions without reference to the
political context—the environment and
the attitudes of the times. I am con-
vinced that Lewis Powell was bucking
the tide of opposition to change, pushing
slowly but steadily toward the time
when all the schools could be integrated.

My belief is confirmed by the state-
ments of other concerned persons. Mr.
Powell's nomination is supported by sev-
eral leaders of the black community in
Richmond, including the first black
member of the Richmond School Board,
who served in that capacity with Mr.
Powell from 1953 to 1961.

Jean Camper Cahn, the black woman
attorney I referred to earlier in my re-
marks, who was instrumental in the in-
ception of the legal services program—
she and her husband wrote the first law
journal article, or note, on this impor-
tant concept—was spoken highly of Mr.
Powell, based upon her close working re-
lationship with him in implementing
that program.

She wrote in a letter to me and to the

committee, as follows:
" My support is based upon the fact that I
am drawn Inescapably to the sense that
Lewis Powell is, above all, humane, that he
has a capacity to empathize, to respond to
the plight of a single human being to a de-
gree that transcends ideologies of fixed po-
sition. And it is that ultimate capacity to
respond with humanity to individualized in-
stances of Injustice and hurt that is the
best and only guarantee I would take that
his conscience and his very soul will wrestle
with every case until he can live in peace
with a decision that embodies a sense of
decency and fair play and common sense.

The impression one gains from study-
ing Lewis Powell’'s entire 1ecord com-
ports with his own summary of his views
about racial equality.

As he told the committee:

I had a mother and father who had a
deep conviction that all human beings were
equal and that no one was better than any-
one else; and I inherited that and have never
departed from it.

That inheritance will serve Lewis Pow-
ell well on the Supreme Court.

Mr. President, Lewis Powell and I may
disagree on some matters of judicial
philosophy. Perhaps if the power of nom-
ination were mine, I would have nom-
inated someone whose views coincided
more closely with my own. But that is
not the issue here. Based upon my in-
vestigation of Mr. Powell and the rec-
ords and testimony he gave before the
Committee on the Judiciary, I am con-
vinced that he is within a great Ameri-
can ftradition of legal philosophy—the
tradition of Holmes, Frankfurter and
Harlan, This tradition has often been
called conservative. But whatever it is
called it has played a vital role in pre-
serving and protecting the fundamental
liberties of the Bill of Rights and accord-
ing equal justice to all Americans.

For these reasons, I will, indeed, vote
for the confirmation of Mr. Lewis Powell.

We have had a great deal of discus-
sion, Mr. President, if I might add one
note before concluding, over the past sev-
eral months relative to judicial philos-
ophy. This is not the first Senate to be
confronted with such arguments. His-
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torically about 25 percent of the nomina-
tions that have been made by past Presi-
dents never reached the Supreme Court.
They have been turned down for a wide
variety of reasons, some of which—if one
one would read the history of past Court
nominations—have been purely political.
Many of the disputes and debates have
been philosophical in nature.

If some feel that the Supreme Court
has not been subjected to a philosophical
test in the past, they are not reading our
history well.

More recently there has been a lot of
talk about strict constructionist. I have
not yet been able to determine what
strict constructionist is.

More recently the President, in empha-
sizing the judicial philosophy of the two
nominees which are now before the Sen-
ate, came up with another phrase en-
titled *““judicial conservative,” Mr. Powell
and Mr. Rehnquist are said to be ju-
dicial conservatives.

Mr. President, I wish to say, as I
look at the Powell nomination—and as
I will in the future, and as I have over the
past weeks been looking at the Rehnquist
nomination—that I am not so concerned
about whether this man or the next nom-
inee is a strict constructionist or a ju-
dicial conservative—whatever those
words may mean. I am concerned about
what kind of man he is, and I have come
to the conclusion that Mr. Powell is the
kind of man described by Mrs. Cahn, who
is concerned about humanity. Once he is
placed on the Supreme Court of the
United States, he will not rest until he
is convinced in his own conscience that
his vote on the Supreme Court will re-
sult in justice and humanity for the in-
dividuals involved in each case.

It is this feeling that compels me not
just to vote for Lewis Powell but to argue
as persuasively as I can that this man
meets the standard which we in the
Senate are duty bound to apply to any
nominee, and, when the time comes, to
argue equally as vigorously that the sec-
ond nominee, William Rehnquist, does
not.

The true test is not whether either or
each of these nominees will agree with
the Senator from Indiana on issues
which come before the Court. That is not
the question.

The question is whether Lewis Powell
possesses that sensitivity and whether
his mind and his background are free
from philosophical roadblocks which,
even with great legal integrity, great
legal training, and great intellect, would
make it impossible for him to come fo
a truly unbiased decision. I am con-
vinced that Lewis Powell more than
meets that standard.

I have grave reservations whether the
other nominee does.

I want to say in closing that it is aw-
fully easy for some of us who have been
reared in some parts of this country to
prejudge the action of others. I wonder
if it is possible for a young man who was
born in a community near Terre Haute,
Ind., from a background of that kind,
to judge the activities and actions and
thoughts and decisions of someone who
g:}s born in Richmond, Va., at the same
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Mr. President, if that is difficult, then
how much more difficult it would be for
someone born in the last 20 or 30 years
to prejudge someone who was born 30
or 40 years earlier in that same com-
munity.

I am convinced that Lewis Powell, who
was born in Richmond, Va., and rose in
that legal community, faced with the
most controversial issue of the age, has
indeed been a source of progress and a
force and a persuasive voice toward re-
solving these critical questions in a hu-
mane, dispassionate, and equitable way.

For that reason, I shall without reluc-
tance vote for the confirmation of Lewis
Powell to be an Associate Justice of the
Supreme Court of the United States.

Mr. SCOTT. Mr. President, I ask
unanimous consent that the two nom-
inees to the bench of the U.S. district
court, reported favorably today by the
Committee on the Judiciary, be consid-
ered at this time.

Mr. BYRD of Virginia. Mr. President,
will the Senator yield?

Mr. SCOTT. I yield.

Mr. BYRD of Virginia. Mr. President,
I assume that these nominations have
been cleared with the majority leader?

Mr. SCOTT. The Senator is correct.
They have also been cleared with the
chairman of the committee and with the
ranking minority member of the Judi-
ciary Committee and hearings have been
held and no objection was noted.

Mr. BYRD of Virginia, Mr, President,
I have no objection.

The PRESIDING OFFICER. Without
objection, it is so ordered.

DISTRICT COURT OF THE
UNITED STATES

The legislative clerk read the nomina-
tion of J. Blaine Anderson, of Idaho,
tc be a U.S. district judge for the dis-
triect of Idaho.

The PRESIDING OFFICER. Without
objection, the nomination is confirmed.

The legislative clerk read the nomina-
tion of Clifford Scott Green, of Pennsyl-
vania, to be a U.S. district judge for the
eastern district of Pennsylvania.

The PRESIDING OFFICER. Without
objection, the nomination is confirmed.

PERSONAL STATEMENT BY SENA-
TOR BYRD OF WEST VIRGINIA

Mr. BYRD of West Virginia. Mr. Presi-
dent, I have noted a column in today’s
Washington Evening Star carrying the
headline “Vote on Powell Set Monday,
With Rehnquist Ballot Next.” I read
with particular interest this column by
Lyle Denniston, a Star staff writer—and
specifically read with interest the last
paragraph—which has reference to a
meeting of the policy committee of the
Democratic Party on yesterday in the
office of the distinguished majority lead-
er, during which meeting the question
as to whether Mr. Rehnqguist’s name
would be called up first or whether Mr.
Powell’s name would be called up first
was considered at some little length.

The last paragraph reads in part:

Only one participant in that meeting,
Deputy Leader Robert C, Byrd, D-W. Va.,
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who spoke last, argued in favor of starting
with Rehnquist.

Mr. President, it is rather unfortunate,
I suppose, that Mr. Denniston, appears
to be possessed with an obsession for a
misstatement of the facts. This is only
the second time that I recall that he has
participated in a column which mis-
stated the facts with reference to me. I
called the attention of the Senate to the
first occasion not too long ago. And I
think it nothing but proper that I call to
the attention of the Senate and to the
attention of Mr. Denniston his misrep-
resentation of the true facts again.

As to my having spoken last and argued
in favor of starting with Rehnquist, I do
not know where Mr. Denniston received
his information in this instance. He did
not say that it came from a Sen-
ate source. He stated it as a matter of
fact and without any question.

As to my arguing in favor of starting
with Rehnquist’s name, the Senator from
Michigan (Mr. Hart) was at that meet-
ing, and if I am in error, I hope he will
rise on the Senate floor and correct me
and correct the RECORD.

I did state that under normal proce-
dure the name of Mr. Rehnquist, appear-
ing first on the Executive Calendar,
would be brought up before Mr. Powell.

I could have said that the name of Mr.
Otepka, appearing even ahead of that of
Mr. Rehnquist, would be called up first.
But I stated that by unanimous consent
or motion, of course, the majority leader
could proceed to call up a nomination
out of the order of its appearance, if he
wished.

I never expressed any objection to
calling up Mr. Rehnquist first, but I did
indicate that I thought it would be well
to try to seek an agreement to vote on
Mr. Rehnquist at a specific date and time
so that all Senators could be notified in
advance as to when the vote would oc-
cur, and that by calling up Mr. Powell
first, perhaps an agreement could be
reached in accordance with which all
Senators would be notified as to when
Mr. Rehnquist would also be voted on.

So, I did not argue in favor of start-
ing with Rehnquist, and every member
of that policy committee who was pres-
ent knows that the statement in the
newspaper is not correct.

Mr. HART. Mr. President, will the Sen-
ator yield?

Mr. BYRD of West Virginia. I yield to
the distinguished Senator from Michi-
gan.

Mr. HART. Mr. President, I agree that
the Senator from West Virginia did not
argue in favor of starting with Rehnquist
first.

Mr, BYRD of West Virginia. Mr. Presi-
dent, I thank the distinguished Senator.

The second sentence in that paragraph
reads:

For several days, Byrd had been passing
the word to Republicans that Rehnquist
would be brought up first.

I will give Mr. Denniston $1,000 if he
will bring to me the Republican to whom
I stated that Mr. Rehnquist would come
up first.

I did not know whose name would come
up first. The majority leader never at any
time told me that Mr. Rehnquist’s name
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would come up first. How then could I
say that Rehnquist would come up first?
It is the prerogative of the majority
leader to make such motion or such
unanimous-consent reguest.

The majority leader happens to be in
the Chamber at this time and he can
speak for himself. Whether he knew in
his own mind, I do not know, I never
made any such statement to any Republi-
can that Mr. Rehnquist would be brought
up first.

Mr, President, I will not call Mr. Den-
niston 2 modern Ananias. I will not call
him a liar. I would simply say he is a
purveyor of pathological inexactitudes.

Mr. BAYH. Mr. President, would the
Senator yield?

Mr. BYRD of West Virginia. I yield.

The PRESIDING OFFICER. The Sen-
ator from Indiana is recognized.

Mr. BAYH. I have just been given by
a staff person today’s Star with Mr. Den-
niston’s column. I have not had a chance
to read it all.

I have not had the kind of personal ex-
perience with Mr. Denniston that the
Senator from West Virginia has, inso-
far as pathological—whatever it was the
Senator from West Virginia referred to.

I do nof rise to deal with the substanti-
ality of this report. I was not at
that policy committee meeting. The gen-
eral thrust of that meeting was described
to me, with a full understanding on the
part of the leadership that it would be,
by the distinguished Senator from Michi-
gan.

I think the Senator from West Vir-
ginia is aware, as a member of the Com-
mittee on the Judiciary, that there has
been a tremendous amount of pressure—
from what source I do not know—but a
tremendous amount of pressure within
the Committee on the Judiciary and
within this body to have the Rehnquist
nomination come first. If Mr. Denniston
could not feel that, the Star should fire
him. That pressure exuded out of every
pore around here,

How in the world the Rehnquist nomi-
nation was placed on the calendar ahead
of the Powell nomination I do not know.
Both were reported the same day. If we
look at the calendar we find that the
Rehnquist nomination is No. 324 and the
Powell nomination is No. 325. But we find
that the message from the President
sending down the Powell nomination pre-
cedes the Rehnquist nomination.

I hope the Senator from West Vir-
ginia will not get too excited about this,
because I do not think Mr. Denniston did
this maliciously. I am sure he can speak
for himself, and I hope he will do that.

But the fact remains that the Presi-
dent sent the Powell message before the
Rehnquist message, and the fact that the
President nominated Powell to fill the
Black vacancy and Rehngquist the Harlan
vacancy, and the fact that the White
House said that if the Senate confirms
both nominees he will swear in Mr. Pow-
ell first so he will be the senior judge.

‘We could have had Mr. Powell on the
Court 3 weeks ago if we had gone ahead
with the Powell nomination. It seems to
me obvious, therefore, that there
has been some effort—from unknown
sources—to delay Mr. Powell's confirma-
fion until Mr. Rehnquist is approved.
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There is sensitivity to these things that
causes these stories to be written.

I do not have any question about the
Senator from West Virginia. I have not
been referring to the Senator from West
Virginia, but to the forces which over the
past several days have been trying to
reverse the position of these nomina-
tions. I think we could have had a man
on the Supreme Court, a sitting judge
for some time now, if certain Members
of this body had not been playing politics
with this matter.

Mr. BYRD of West Virginia. I am not
arguing one way or the other as to
who should come first. That is not the
point of my having taken the floor at
all. I am sure the distinguished Sena-
tor from Indiana knows I have not tried
to bring any pressure on him or anyone
else to bring up the Rehnquist nomina-
tion first.

I am not “excited,” to use the Sena-
tor's word, about what Mr. Denniston
said. I am completing my 25th year in
polities. I long ago became accustomed
to newspapers making misstatements of
fact, and in most cases I am sure that
they are well intentioned and certainly
not occasioned by malice.

I do not know whether that is the case
in this instance or not, but here is a plain
statement of fact that I told Republicans
that Mr. Rehnquist’'s name was to be
brought up first.

I do not intend to let Mr. Denniston
drive a wedge between me and my major-
ity leader or between me and my Demo-
cratic colleagues; and Mr. Denniston is
going to have to quote chapter and verse
any time he makes a statement of that
kind, because I am going to challenge
him.

That is all I am saying. I do not care
whose name is brought up first, and I
do not care if Mr. Rehnquist is con-
firmed. I intend to vote for him, but I
do not intend to take 60 seconds to say
why I intend to vote for him.

Mr. BAYH. If the Senator——

Mr. BYRD of West Virginia. I rose on
a point of personal privilege and that is
all I am addressing my remarks to.

Mr. BAYH. Permit me to say I have
not read more of this article or exam-
ined it any further, because of what the
Senator said, but things like this will
not change the relationship that exists
between me and the Senator from West
Virginia.

Mr. BYRD of West Virginia. I thank
the Senator.

Mr. BAYH. I, too, am accustomed to
some of these things that happen.

Mr. BYRD of West Virginia. I thank
the Senator.

Mr. PERCY. Mr. President, will the
distinguished majority leader yield?

Mr. MANSFIELD, I yield.

Mr. PERCY. Mr. President, my re-
marks are on this very point. I have
just now read this article. From every-
thing I know there is not a word of
truth in what is said in the last para-
graph.

If Mr. Denniston had just read the
Recorp himself, he would know that I
engaged in a colloquy with the distin-
guished assistant majority leader just
a few days ago asking if it would be
possible to have some understanding
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that we would vote for the two Supreme
Court nominees one following the other.
There are those of us who thought we
would adjourn on the 4th of December
and who have commitments out of town.
We wondered if we could come back for
one vote on both nominees and not come
back twice.

The distinguished assistant majority
leader said at that time it might be pos-
sible to do that, but that was the pre-
rogative of the majority leader and he
would defer to his judgment, indicating
to this Republican that the assistant
majority leader had not made up his
mind at all, and that he was willing to
work it out in whatever way is best for
the Senate, but that he would defer to
the majority leader on the sequence of
business and the order in which they
would be taken up.

Mr. BYRD of West Virginia. The Sen-
ator is correct. When any Senator ad-
dressed himself to me on the subject, I
pointed out that the Rehnquist nomina-
tion was first on the calendar; it would
normally be brought up first; but that
the majority leader, under the proce-
dures of the Senate, could make a
unanimous-consent request or a motion
to proceed to another nomination first,
and any Senator would have to ask the
majority leader as to his intention.

Mr. MANSFIELD. Mr. President, I,
too, read the article in today’s Washing-
ton Star. To the best of my knowledge,
to put it mildly, it is inaccurate. The as-
sistant majority leader did not make any
promise; he was in no position to do so,
or to make any such statement. He was
in no real position to do so with respect
to what would be done or not done in
the calling up of nominations for the
Supreme Court.

Under precedent and custom of the
Senate that obligation happens to be the
prerogative of the majority leader, to
whom the Senate, as a whole, has as-
signed that responsibility.

As I indicated last night, I had given
this matter a great deal of thought.
There were a good many factors to con-
sider.

Ordinarily, all things being equal, the
nominees on the Executive Calendar are
considered in sequence—in the order in
which they appear. That procedure ap-
plies generally where nominess are dis-
posed of by unanimous consent and
where there is no controversy. Where
there is a “hold” on one of them or when
controversy is involved, other factors
must be considered and the items must
be scheduled accordingly. It should be
said that there were no “holds’ on either
Mr. Rehnquist or on Mr. Powell.

I was somewhat perturbed and dis-
tressed because of the situation which
had developed. I sought advice on the
Republican side, without making any
commitments. I called a special meeting
of the Policy Committee on yesterday
afternoon to seek their advice and coun-
sel.

On the basis of my own judgment—
and I think I stated that yesterday—
and on the basis of my own responsibility,
I decided that on balance it would be
the best policy to call up the nomination
of Mr. Powell first, to get that out of
the way, and I thought that by so doing
it would be possible overall to reduce the
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amount of debate and bring these nomi-
nations to a head that much sooner. 1
think my judgment was correct. Time
will prove whether it was or was not.

As far as pressures are concerned, in
response to a question raised by the dis-
tinguished Senator from Indiana, no
one—no one downtown or here in the
Congress—came to me in any way, shape,
or form and advised me to take up this
one first or that one first. Not one single
person approached me on that score.
Therefore, I would have to disclaim any
pressure in that respect as well.

So, in the final analysis, I did seek
counsel. 1 did seek advice. I did not tell
anyone what I was going to do. When
the decision was made, it was made on
my own volition, and I think the ReEcorp
should contain that statement, because
that statement is the factual and actual
truth.

Mr. BAYH. Mr. President, will the Sen-
ator yield?

Mr. MANSFIELD. I yield.

Mr. BAYH. I want to confess that I
have been guilty of bringing pressure on
one occasion. I said I would like to see
the Powell nomination brought up. That
is the only time.

Mr. MANSFIELD. That was the Sen-
ator's advice. Will the Senator report
what my reply to him was?

Mr. BAYH. The Senator has already
said what his reply was. If the Senator
had been a member of the Judiciary
Committee, in which there was an effort
to tie the two together, he would prob-
ably be as sensitive to it as I am. I have
no information about what went on in
the policy committee. I am sure the ma-
jority leader made this decision on his
own volition, as he does on all matters
like this.

Mr. MANSFIELD. I seek advice and
counsel. I need it quite often. As far as
my relationships with the deputy ma-
jority leader are concerned, they are of
the utmost trust. I have every confidence
in him, and nothing that he does does
he do on his own, but he does consider
it with me first, and usually—always, I
would say, so far as I know—with my
approval.

Mr. BYRD of West Virginia. Mr. Presi-
dent, I close this little chapter simply
by stating that I think the decision to
call up the nomination of Mr. Powell first
was the right decision.

NOMINATION OF MR. LEWIS F. POW-
ELL, JR., TO BE ASSOCIATE JUS-
TICE OF THE SUPREME COURT

Mr. PERCY. Mr. President, I concur
in the statement just made, and I would
like to make a very brief substantive
statement on the nomination of Lewis
Powell.

I have known Mr. Powell for a num-
ber of years. I was with him at a business
council meeting when he gave one of the
most scholarly and thoughtful presen-
tations I had heard for many years. I
have followed his work through the
years. We have shared many mutual
friends. I have known him to be a man
of great intelligence, scholarship, com-
passion, and understanding, a man emi-
nently qualified through power of intel-
leet and scholarship to be one of our
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most distinguished Supreme Court Jus-
tices.

I was extremely pleased when he was
nominated. I know that he has had some
reluctance, or did, at least, at that time,
about accepting such a responsibility at
this particular stage in his life. But as
I have said to him, there is really no
way that a lifetime record as fine as
his has been could really be brought to
the attention of the American people
and the Congress of the United States
other than by his offering his name in
nomination for an appointment of this
scope and magnitude. His work is known
by everyone whose life he has touched,
but now his work will be known by mil-
lions and millions of Americans.

It is a wonderful process we go
through in analyzing and appraising the
qualifications a man has for high office,
particularly when the appointment is
made by the executive branch and advice
and consent is required of the legisla-
tive branch. And when there is a life
as dignified, as fine, as worthwhile as
this man’s life has been, not only is it
in tribute and testimony to him, but also
it is an inspiration to every member of
the bar, to every judge, as well as an
inspiration to everyone who desires to
lead a worthwhile life.

I did not object yesterday, though I
was on the floor, when unanimous con-
sent was asked by the majority leader
for a vote at 4 o’clock on Monday after-
noon, though I must say my heart sank
a little because I knew I had a 6-month
binding commitment to be in Illinois at
that particular hour. However, I sim-
ply knew the people with whom I had
that commitment would understand if I
had to break it, even though it has been
of such long standing.

I checked with the White House, ask-
ing if to their knowledge any Senator
was in opposition to this nomination
and, if so, I would request the courtesy
of a live pair in the Senate. I was ad-
vised that, to the best of their knowl-
edge, not one single Senator intends to
vote against the nomination.

I at this time request of my colleagues
to have a live pair with any Senator
who intends to cast his vote against Mr.
Powell, but I know of no such colleague.

Inasmuch as I have made known my
strong feelings, both personally to Mr.
Powell and to my colleagues several days
ago, about this nomination, and how
enthusiastic I am about Mr. Powell's
potential contribution to the Court, and
my feeling that he will truly be one of
our great and most distinguished Jus-
tices of the Supreme Court, I hope his
family will understand that, if there is
one less vote cast, it will still be, in my
judgment, a unanimous vote.

Mr, SPONG. Mr. President, will the

_Senator yield?

Mr, PERCY. I yield.

Mr. SPONG. PFirst, I want to thank
the Senator for what he has had to say
this morning in behalf of Mr. Powell's
nomination. The Senator from Illinois is
not a lawyer. In the eyes of some, what
he has had to say would be given addi-
tional weight by reason of the fact that
he is not a lawyer. :

I want to tell the Senator that we are
appreciative of the record he has made
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on this nomination this morning. I wish
him no luck in finding any Senator who
would pair with him on the nomination,
because as Senator Byrp has earlier ex-
pr2ssed, and as have I, we are hopeful
and looking forward to a recorded unan-
imous confirmation. I do thank the Sen-
ator from Illinois.

Mr. PERCY. I might say that I tried
to be, as I always do in Supreme Court
nominations to study the nominee as ex-
haustively as I possibly can. I did not
want to take even my own judgment in
this matter and in addition to studying
Mr. Powell’s record, I talked with both
distinguished Senators from Virginia,
Senator Sponc and the senior Senator,
Senator Harry Byrbp, just to have con-
firmation of Mr. Powell’s ability and rec-
ord. There was not any shadow of doubt
of their love, affection, high regard, and
the pride they have as Senators from the
great State of Virginia in the nomination
of Mr. Powell. Virginia has produced
great men that have led this Nation, in-
cluding the two distinguished incum-
bents in the Senate today. There was no
question in their minds of the pride that
all Virginians have in this great and
powerful man and of the powerful in-
tellect that he will add to the Supreme
Court of the United States.

I thank my distinguished colleague
(Mr. SponG) for his comments and, not-
ing the presence of the senior Senator
from Virginia (Mr. Byrp) in the chair
as Presiding Officer of the Senate, I ex-
press my appreciation to both of them
for what they have always done to
strengthen the institutions of this coun-
try; and certainly, by contributing to and
encouraging the acceptance by Lewis
Powell of this nomination, I think they
have rendered invaluable service to the
country. I hope, too, that I shall not be
successful in finding one single colleague
who would choose to render me a live
pair in this particular instance.

Mr. President, I suggest the absence of
a quorum.

The PRESIDING OFFICER. The clerk
will eall the roll.

The second assistant legislative clerk
proceeded to call the roll.

Mr. HRUSKA. Mr. President, I ask
unanimous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ORDER FOR PRINTING THE CON-
FERENCE REPORT ON THE REV-
ENUE ACT IN THE RECORD

Mr. BYRD of West Virginia. Mr. Pres-
ident, as in legislative session, I ask
unanimous consent that the conference
report on H.R. 10947, the Revenue Act of
1971, be printed in the CONGRESSIONAL
Recorp of today’s proceedings of the
Senate.

The PRESIDING OFFICER. Without
objection, it is so ordered.

CONFERENCE REPORT (S. REePT. No. 92-553)

The committee of conference on the dis-
agreeing votes of the two Houses on the
amendments of the Senate to the bill (H.R.
10947) to provide a job development invest-
ment - credit, to reduce individual income
taxes, to reduce certain excise taxes, and for
other purposes, having met, after full and
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free conference, have agreed to recommend
and do recommend to their respective Houses
as follows:

That the Senate recede from its amend-
ments numbered 4, 21, 29, 34, 35, 36, 87, 88,
39, 40, 41, 42, 43, 60, 65, 68, 70, 71, 72, 73, T4,
75, 17, 718, 80, 83, 84, 86, 93, 103, 1086, 114, 115,
116, 117, 120, 121, 123, 125, and 126.

That the House recede from its disagree-
ment to the amendments of the BSenate
numbered 2, 3, 5, 6, 8, 12, 13, 16, 17, 18, 19,
20, 22, 23, 24, 25, 26, 27, 31, 32, 33, 45, 46, 48,
b1, 52, 538, 54, b5, 66, 57, 58, 59, 62, 63, 79, B2,
87, 88, 89, 90, 91, 92, 94, 95, 96, 97, 08, 99, 100,
102, 104, 105, 107, 108, 109, 110, and 112, and
agree to the same.

Amendment numbered 1: That the House
recede from its disagreement to the amend-
ment of the Senate numbered 1, and agree to
the same with an amendment, as follows: In
lien of the matter proposed to be inserted
by the Senate amendment insert the follow-
ing:

TITLE I—JOB DEVELOPMENT INVEST-
MENT CREDIT; DEPRECIATION REVI-
SION

Sec. 101.

Bec. 102.

Restoration of investment credit.

Determination of gqualified invest-
ment,

Limitation of credit to domestic
products.

. 104. Definition of section 38 property.

. . Regulated companies.

. 106, Investment credit carryovers and
carrybacks.

Treatment of casualties and certain
replacements.

Avallability of credit to certain
lessors.

Reasonable alowance for deprecia-
tion; repair allowance.

TITLE II—CHANGES IN PERSONAL EX-
EMPTIONS, MINIMUM STANDARD DE-
DUCTION, WITHHOLDING, ETC.

Sec. 201. Increase In personal exemption.

. 202. Increase in percentage standard
deduction.

Low income allowance.

Filing requirements.

Certaln fiscal year taxpayers.

Election of standard deduction.

Waiver of penalty for underpay-
ment of 1971 estimated income
tax.

Adjustment of withholding.

Changes In requirements of dec-
laration of estimated income tax
by individuals.

Expenses to enable individuals to
be gainfully employed.

. 211, Levies on salaries and wages.
TITLE III—STRUCTURAL IM-

PROVEMENTS

. 301, Unearned income of taxpayers who
are dependents of other tax-
payers.

Limitation on carryovers of unused
credits and capital losses.

Amortization of certain expendi-
tures for on-the-job training and
for child care centers.

. 304. Excess investment interest.

. Farm losses of electing small busi-
ness corporations.

Capital gain distributions of cer-
tain trusts.

. Application of Western Hemisphere
Trade Corporation provisions un-

der the Virgin Islands tax laws.

. Capital gains and stock options.

. Certain treaty cases.

. Bribes, kickbacks, medical referral
payments, etc.

. Activities not engaged in for profit.

. Certain distributions to foreign
corporations.

. Original issue discount.

. Income from certain alrcraft and
vessels.

Sec. 108.

. 107.
. 108,
. 109,

. 203.
. 204,
. 205.
. 208.
. 207.

. 208.
. 209,

. 210.

. 302,

. 308.
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CONGRESSIONAL RECORD — SENATE

Sec. 315. Industrial development bonds.
Sec. 316. Disclosure or use of information by
preparers of income tax returns.

TITLE IV—EXCISE TAX

. Repeal or suspension of manufac-
turers excise tax on passenger
automoblles, light-duty trucks,
etc.

. Credit against tax on coln-operated
gaming devices.

V—DOMESTIC INTERNATIONAL

SALES CORPORATIONS

. Domestic International sales corpo-
rations.
. Deductions, credits, etec.
. 503. Source of income.
. 504. Procedure and administration.
. 505. Export trade corporations.
. 506. SBubmission of annual reports to
Congress.
. 507. General effective date of title.

TITLE VI—JOB DEVELOPMENT RELATED
TO WORE INCENTIVE PROGRAM
Sec. 601. Tax credit for certaln expenses in-

curred in work incentive pro-
gram.
TITLE VII—TAX INCENTIVES FOR CON-
TRIBUTIONS TO CANDIDATES FOR
PUBLIC OFFICE

Sec. T01. Allowance of credit.
Sec. T02. Deduction In lieu of credit.
Sec. 703. Effective date.

TITLE VIII—FINANCING OF PRESIDEN-
TIAL ELECTION CAMPAIGNS
Sec. BOl. Presidential Election Campalgn
Fund Act.

Sec. 802, Miscellaneous amendments.

And the Senate agree to the same.

Amendment numbered 7: That the House
recede from its disagreement to the amend-
ment of the Senate numbered 7, and agree
to the same with an amendment, as follows:
In lileu of the matter proposed to be in-
serted by the Senate amendment insert the
following:

() AccoUuNTING FOR INVESTMENT CREDIT
IN CERTAIN FInaNcCIAL REPORTS AND REPORTS
TO FPEDERAL AGENCIES.—

(1) IN GENERAL—It was the intent of the
Congress in enacting, in the Revenue Act
of 1962, the investment credit allowed by
section 38 of the Internal Revenue Code
of 1954, and it is the intent of the Con-
gress in restoring that credit in this Act, to
provide an incentive for modernization and
growth of private industry. Accordingly, not-
withstanding any other provision of law, on
and after the date of the enactment of this
Act—

(A) no taxpayer shall be required to use,
for purposes of financial reports subject to
the jurisdiction of any Federal agency or
reports made to any Federal agency, any par-
ticular method of accounting for the credit
allowed by such section 38,

(B) a taxpayer shall disclose in any such
report, the method of accounting for such
credit used by him for purposes of such re-
port, and

(C) a taxpayer shall use the same method
of accounting for such credit in all such
reports made by him, unless the Secretary of
the Treasury or his delegate consents to a
change to another method.

(2) ExcerrioNs—Paragraph (1) shall not
apply to taxpayers who are subject to the
provisions of section 46(e) of the Internal
Revenue Code of 1954 (as added by section
105(c) of this Act) or to section 203(e) of
the Revenue Act of 1964 (as modified by
section 106(e) of this Act).

And the Senate agree to the same.

Amendment numbered 8: That the House
recede from its disagreement to the amend-
ment of the Senate numbered 0, and agree
to the same with an amendment, as follows:

On page 6, lilne 7, of the Benate en-
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grossed amendments, strlke out “not more
than 2 years”,

And the Senate agree to the same.

Amendment numbered 10: That the House
recede from 1its disagreement to the amend-
ment of the Senate numbered 10, and agree
to the same with an amendment, as follows:
In lieu of the matter proposed to be inserted
by the Senate amendment insert the fol-
lowing:

“{D) COUNTRIES MAINTAINING TRADE RE-
STRICTIONS OR ENGAGING IN DISCRIMINATORY
acts—If, on or after the date of the termi-
nation of Proclamation 4074, the President
determines that a foreign country—

“(1) maintains nontariff trade restrictions,
including varlable import fees, which sub-
stantially burden United States commerce
in a manner inconsistent with provisions of
trade agreements, or

“(i1) engages in discriminatory or other
acts (Including tolerance of international
cartels) or policles unjustifiably restricting
United States commerce,
he may provide by Executive order for the
application of subparagraph (A) to any
article or class of articles manufactured or
produced in such foreign country for such
period as may be provided by Executlive
order.”

And the Senate agree to the same.

Amendment numbered 11: That the House
recede from its disagreement to the amend-
ment of the Senate numbered 11, and agree
to the same with the following amednments:

On page 9 of the Senate engrossed amend-
ments, after line 7, insert the following:

(3) Sectlon 488(a)(2) (B) relating to ex-
ceptions from rule for property used out-
side the United States) is amended by in-
serting after clause (vill) (as added by
paragraph (2)) the followlng new clause:

“(ix) any cable, or any interest therein,
of a domestic corporation engaged in fur-
nishing telephone service to which section
46(c) (3) (B) (i1i) applies (or of a wholly
owned domestic subsidiary of such a cor-
poration), if such cable is part of a sub-
marine cable system which constitutes part
of a communication link exclusively between
the United States and one or more foreign
countries; and.”

On page 9 of the Senate engrossed amend-
ments, beginning with line 8, strike out all
through line 2 on page 10 and insert the
following:

(d) CerTalN PrOPERTY UsSEp To EXPLORE
FOR, DEVELOP, REMOVE, AND TRANSPORT RE-
SOURCES FrOM OCEAN WATERS AND SUBMA-
RINE DeposiTs.—Section 48(a)(2)(B) (re-
lating to exceptions from rule for property
used outside the United States) is amended
by inserting after clause (ix) (as added by
subsection (c)(3)) the following new
clause:

“{x) any property (other than a vessel
or an alreraft) of a United States person
which is used in international or territorial
waters for the purpose of exploring for, de-
veloping, removing, or transporting resources
from ocean waters or deposits under such
waters.”

On page 10, line 12, of the Senate en-
grossed amendments, after “disposition,” in-
sert: then, unless such sale or other disposi-
tion constitutes an involuntary conversion
(within the meaning of section 1033),

On page 10, line 24, of the Senate en-
grossed amendments, after “184,"” insert: 187,

On page 12, line 10, of the Senate en-
grossed amendments, strike out ‘“(¢) and”
and insert: (c) (1), (¢)(2), and

On page 12, line 12, of the Senate en-
grossed amendments, strike out “(c) and”
and insert: (¢)(1), (c)(2), and

And the Senate agree to the same.

Amendment numbered 14: That the House
recede from its disagreement to the amend-
ment of the Senate numbered 14, and agree
to the same with an amendment, as follows:

In lieu of the matter proposed to be in-
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serted by the Senate amendment insert the
following:

(b) DerFiniTION OF PusBLIc UriLITY PROP-
ERTY, ETC.—Section 46(c)(3) (relating to
public utility property) is amended—

(1) by inserting “or"” at the end of clause
(1) of subparagraph (B), and by striking
out clauses (lii) and (iv) of such subpara-
graph and inserting in lieu thereof the
following:

“(i11) telephone service, telegraph service
by means of domestic telegraph operations
(as defined in section 222(a) (5) of the Com-
munications Act of 1834, as amended; 47
U.8.C., sec. 222(a) (5) ), or other communica-
tion services (other than international tele-
graph service),”;

(2) by adding at the end of subparagraph
(B) the following new sentence: “Such term
also means communication property of the
type used by persons engaged in providing
telephone or microwave communiecation
services to which clause (iii) applies, if such
property is used predominantly for communi-
cation purposes.”; and

(3) by adding after subparagraph (B) the
following new subparagraph:

“{C) In the case of any interest in a sub-
marine cable circuit used to furnish tele-
graph service between the United States and
a point outside the United States of a tax-
payer engaged in furnishing international
telegraph service (if the rates for such fur-
nishing have been established or approved
by a governmental unit, agency, instru-
mentality, commission, or similar body de-
scribed in subparagraph (B)), the qualified
investment shall not exceed the qualified
investment attributable to so much of the
interest of the taxpayer in the circuit as does
not exceed 50 percent of all interests in the
circuit.”

And the Senate agree to the same.

Amendment numbered 15: That the House
recede from 1ts disagreement to the amend-
ment of the Senate numbered 15, and agree
to the same with an amendment, as follows:

On page 15, line 23, of the Senate engrossed
amendments, strike out “paragraph (1) and
insert: “paragraphs (1) and (2)"

And the Senate agree to the same.

Amendment numbered 28:

Amendment numbered 28: That the House
recede from its disagreement to the amend-
ment of the Senate numbered 28, and agree
to the same with the following amendments:

On page 19, line 12, of the Senate en-
grossed amendments, before “Property"” in-
sert: “Certain”.

On page 19, lines 21 and 22 of the Sen-
ate engrossed amendments, strike out “which
is not short term lease property (as defined
in paragraph 4)" and insert: “other than
properly described in paragraph (4))".

On page 20, line 11, of the Senate engrossed
amendments, before “short” insert: “certain”,

On page 20, line 14, of the Senate engrossed
amendments, strike out *“short term lease
property” and insert: “property described in
paragraph (4)".

On page 20, line 18, of the Senate engrossed
amendments, strike out “which is new sec-
tion 38 property”

On page 20, lines 23 and 24, of the Sen-
ate engrossed amendments, strike out “short
term lease property" and insert: “property
described in paragraph (4)",

On page 21, line 8, of the Senate engrossed
amendments, strike out “short term lease
property” and insert: “property described in
paragraph (4)".

On page 22 of the Senate engrossed amend-
ments, strike out lines 7 through 11 and in-
sert:

“(4) PROPERTY TO WHICH PARAGRAPH (2)
APPLIES.—"Paragraph (2) shall apply only to
property which—."

“(A) 1s new section 38 property,

“(B) has a class life (determined under
section 167(m)) in excess of 14 years,
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“(C) is leased for a period which is less
than 80 percent of its class life, and

“(D) is not leased subject to a net lease
(within the meaning of section 57(c) (2)).”

And the Senate agree to the same.

Amendment numbered 30: That the House
recede from its disagreement to the amend-
ment of the Senate numbered 30, and agree
to the same with an amendment, as follows:

Insert the matter proposed to be inserted
by the Senate amendment, and on page 19,
line 17, of the House engrossed bill strike
out 110" and insert: 109

And the Senate agree to the same.

Amendment numbered 44: That the House
recede from its disagreement to the amend-
ment of the Senate numbered 44, and agree
to the same with amendments as follows:

Strike the matter proposed to be stricken
out by the Senate amendment, and on page
24 of the House engrossed bill, after line 20,
insert the following:

(4) by inserting after subparagraph (B)
the following new subparagraph:

“(C) Every individual having for the tax-
able year a gross income of $750 or more and
to whom section 141(e) (relating to limita-
tions in case of certain dependent taxpay-
ers) applies;”.

And the Senate agree to the same.

Amendment numbered 47: That the House
recede from its disagreement to the amend-
ment of the Senate amendment numbered
47, and agree to the same with amendments
as follows:

On page 35 of the Senate engrossed amend-
ments, strike out the table after line 5 and
insert the following:

“Percentage method withholding table
Amount of one
withholding
exemption
“Payroll period:

Dally or miscellaneous (per day of
such period)

On page 37 of the Senate engrossed amend-
ments, strike out line 24 and all that follows
down through line 2 on page 38 and insert
in lieu thereof the following:

(h) FrrTEEN-DAY EXTENSION OF EXISTING
WriraHoLDING PROVISIONS.—

(1) Paragraph (3) of section 3402(a) (re-
lating to requirement of withholding) is
amended by striking out “January 1, 1972"
B;ld inserting In neu thereof “January 16,
1972,

(2) Paragraph (2) of section 805(b) of the
Tax Reform Act of 1969 (relating to percent-
age method of withholding) is amended by
striking out “January 1, 1972" and inserting
in lieu thereof “January 18, 1972".

(1) EFFECTIVE DATE —

(1) The amendments made by this section
(other than subsection (h)) shall apply with
respect to wages pald after January 15, 1972.

(2) The amendments made by subsection
(h) shall apply with respect to wages paid
after December 31, 1971, and before Janu-
ary 16, 1972,

And the Senate agree to the same.

Amendment numbered 49: That the House
recede from its disagreement to the amend-
ment of the Senate numbered 49, and agree
to the same with an amendment as follows:
In lieu of the matter proposed to be inserted
by the Senate amendment insert the follow-
ing:
8ec. 210. CERTAIN ExPENSES To ENABLE IN-

DIVIDUALS To BE GAINFULLY Em-
PLOYED.

(a) IN GENERAL—Section 214 (relating to

expenses for care of certain dependents) is
amended to read as follows:
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“SEC. 214, EXPENSES FOR HOUSEHOLD AND
DEPENDENT CARE SERVICES NEC-
ESSARY FOR GAINFUL EMPLOY-
MENT.

“(a) ALLOWANCE OF DEDUCTION.—In the
case of an individual who maintains a house-
hold which includes as a member one or more
qualifying individuals (as defined in subsec-
tion (b) (1)), there shall be allowed as a de-
duction the employment-related expenses (as
defined in subsection (b)(2)) paid by him
during the taxable year.

“(b) DerinrTIONS, ETC.—FoOr purposes of
this section—

“(1) QUALIFYING INDIVIDUAL—The term
‘qualifying individual’ means—

“{A) a dependent of the taxpayer who is
under the age of 15 and with respect to whom
the taxpayer is entitled to a deduction under
section 151(e),

“(B) a dependent of the taxpayer who is
physically or mentally incapable of caring
for himself, or

“(C) the spouse of the taxpayer, if he is
physically or mentally incapable of caring
for himself.

“(2) EMPLOYMENT-RELATED EXPENSES.—The
term ‘employment-related expenses’ means
amounts pald for the following expenses, but
only if such expenses are Incurred to enable
the taxpayer to be gainfully employed:

“(A) expenses for household services, and

“(B) expenses for the care of a qualifying
individual.

“(8) MAINTAINING A HOUSEHOLD.—AN in-
dividual shall be treated as maintaining a
household for any period only if over half
of the cost of maintaining the household
during such period is furnished by such in-
dividual (or if such individual is married
during such period, is furnished by such in-
dividual and his spouse).

“(c) LIMITATIONS ON
BLE.—

*“(1) In cENERAL—A deduction shall be
allowed under subsection (a) for employ-
ment-related expenses incurred during any
month only to the extent such expenses do
not exceed $400.

“(2) EXPENSES MUST BE FOR SERVICES IN THE
HOUSEHOLD,—

“{A) IN GENERAL—Except as provided in
subparagraph (B), a deduction shall be al-
lowed under subsection (a) for employment-
related expenses only if they are incurred for
services in the taxpayer's household.

“(B) ExcepTioN.—Employment-related ex-
penses described in subsection (b)(2)(B)
which are incurred for services outside the
taxpayer's household shall be taken into ac-
count only if incurred for the care of a
qualifying individual described in subsection
(b)(1) (A) and only to the extent such ex-
penses incurred during any month do not
exceed—

“(1) $200, in the case of one such individ-
ual,

“(i1) $300 in the case of two such in-
dividuals, and

“(ii1) $400, in the case of three or more
such individuals.

“(d) Imcome LiMrraTion.—If the adjusted
gross income of the taxpayer exceeds $18,000
for the taxable year during which the ex-
penses are incurred, the amount of the em-
ployment-related expenses incurred during
any month of such year which may be taken
into account under this section shall (after
the application of subsections (e)(5) and
(e)) be further reduced by that portion of
one-half of the excess of the adjusted gross
income over $18,000 which is properly alloca-
ble to such month. For purposes of the pre-
ceding sentence, if the taxpayer is married
during any period of the taxable year, there
shall be taken into account the combined
adjusted gross income of the taxpayer and his
spouse for such perlod.

“(e) Seeciar Rures.—For purposes of this
section—

AmounTts DEDUCTI-
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‘(1) MARRIED COUPLES MUST FILE JOINT RE-
TuRN.—If the taxpayer is married at the close
of the taxable year, the deduction provided
by subsection (a) shall be allowed only if
the taxpayer and his spouse file a single re-
turn jointly for the taxable year.

“(2) GAINFUL EMPLOYMENT REQUIREMENT.—
If the taxpayer is married for any period
during the taxable year, there shall be
taken into account employment-related ex-
penses incurred during any month of such
period only if—

*“(A) both spouses are gainfully employed
on a substantially full-time basis, or

“(B) the spouse is a qualifying individual
described in subsection (b) (1) (C).

*(3) CERTAIN MARRIED INDIVIDUALS LIVING
APART.—An individual who for the taxable
year would be treated as not married under
section 143(b) if paragraph (1) of such sec-
tion referred to any dependent, shall be
treated as not married for such taxable year.

“(4) PAYMENTS TO RELATED INDIVIDUALS.—
No deduction shall be allowed under sub-
section (a) for any amount paid by the
taxpayer to an individual bearing a rela-
tionship to the taxpayer described in para-
graphs (1) through (8) of section 152(a)
(relating to definition of dependent) or to
a dependent described in paragraph (9) of
such section.

“(5) REDUCTION FOR CERTAIN PAYMENTS.—
In the case of employment-related expenses
incurred during any taxable year solely with
respect to a qualifying individual (other
than an individual who is also described in
subsection (b) (1) (A)), the amount of such
expenses which may be taken into account
for purposes of this section shall (before the
application of subsection (c)) be reduced—

“(A) if such individual is described Iin
subsection (b)(1)(B), by the amount by
which the sum of—

*(1) such individual's adjusted gross in-
come for such taxable year, and

“(11) the disability payments recelved by
such individual during such year,
exceeds §750, or

“(B) in the case of a qualifying individual
described in subsection (b) (1) (C), by the
amount of disability payments received by
such individual during the taxable year.
For purposes of this paragraph, the term
‘disability payment' means a puyment (other
than a gift) which is made on account of
the physical or mental condition of an in-
dividual and which is not included in gross
income.

“{f) ReeULATIONS.—The Secretary or his
delegate shall preseribe such regulations as
may be necessary to carry out the purposes of
this section."”

(b) CrLERICAL AMENDMENT.—The table of
sections for part VII of subchapter B of
chapter 1 is amended by striking out the
item relating to section 214 and inserting in
lieu thereof the following:

“Sec. 214. Expenses for household and de-
pendent care services necessary
for gainful employment.”

(c) ErFeEcTIvE DATE—The amendments
made by this section shall apply to taxable
years beginning after December 31, 1971.

And the Senate agree to the same.

Amendment numbered 50:

That the House recede from its disagree-
ment to the amendment of the Senate num-
bered 50, and agree to the same with an
amendment, as follows:

In lieu of the matter proposed to be in-
serted by the Senate amendment insert the
following:

Sec, 211. LEVIES ON SALARIES AND WAGES.

(a) WerirTEN NorticE REQUIRED.—Section
6331 (relating to levy and distraint) is
amended by redesignating subsection (d) as
(e) and by inserting after subsection (c¢) the
following new subsection:

“(d) SALARY AND WAGES.—

“(1) IN GENERAL—LeVy may be made un-
der subsection (a) upon the salary or wages

CONGRESSIONAL RECORD —SENATE

of an individual with respect to any unpaid
tax only after the Secretary or his delegate
has notified such individual in writing of his
intention to make such levy. Such notice
shall be given in person, left at the dwelling,
or usual place of business of such individual,
or shall be s2nt by mail to such individual’s
last known address, no less than 10 days be-
fore the day of levy. No additional notice shall
be required in the case of successive levies
with respect to such tax.

“(2) Jeopampy —Paragrarh (1) chall not
apply to a levy if the Secretary or his dele-
gate has made a finding under the last sen-
tence of subsection (a) that the collection of
tax is in jeopardy.”

(b) ErrFecTIVE DaTE.—The amendments
made by this section shall apply with respect
to levies made after March 31, 1972.

And the Senate agree to the same.

Amendment numbered 61: That the House
recede from its disagreement to the amend-
ment of the Senate numbered 61, and agree
to the same with the following amendments:

On page 52, line 18, of the Senate en-
grossed amendments, after the period insert:
The burden of proof in respect of the issue,
for purposes of this paragraph, as to whether
a payment constitutes an illegal bribe, il-
legal kickbacks, or other illegal payment
shall be upon the Secretary or his delegate
to the same extent as he bears the burden of
proof under section 7454 (concerning the
burden of proof when the issue relates to
fraud).

On page 52 of the Senate engrossed amend-
ments, beginning with line 19, strike out all
through line 10 on page 53, and insert:

“(3) KICKBACKS, REBATES, AND BRIBES UNDER
MEDICARE AND MEDICAID.—No deduction shall
be allowed under subsection (a) for any
kickback, rebate, or bribe made by any pro-
vider of services, supplier, physician, or other
person who furnishes items or services for
which payment is or may be made under the
Social Security Act, or in whole or in part out
of Federal funds under a State plan approved
under such Act, if such kickback, rebate, or
bribe is made in connectlon with the fur-
nishing of such items or services or the mak-
ing or receipt of such payments. For pur-
poses of this paragraph, a kickback includes
a payment in consideration of the referral of
a client, patient, or customer.”; and

On page 53 of the Senate engrossed amend-
ments, beginning with line 14, strike out
all through line 11 on page 56 and insert:

(b) ErrecTivé DaTE.—The amendments
made by subsection (a) shall apply with re-
spect to payments after December 30, 1869,
except that section 162(c) (8) of the Internal
Revenue Act of 1954 (as added by subsection
(a)) shall apply only with respect to kick-
backs, rebates, and bribes payment of which
is made on or after the date of the enactment
of this Act.

And the Senate agree to the same.

Amendment numbered 64: That the House
recede from its disagreement to the amend-
ment of the Senate numbered 64, and agree
to the same with the following amendments:

On page 60, line 4, of the Senate engrossed
amendments, after “1969,” insert: and before
April 1, 1972,

On page 60, lines 6 and 7, of the Senate
engrossed amendments, strike out *“such
date” and insert: May 27, 1969

On page 60, line 9, of the Senate engrossed
amendments, strike out “on or after April 1,
1972"” and insert: after March 31, 1972

On page 61, line 8, of the Senate engrossed
amendments, after “1969," insert: and before
April 1, 1972,

On page 61, lines 9 and 10, of the Senate
engrossed amendments, strike out ‘“such
date" and insert: May 27, 1969

On page 62, line 18, of the Senate engrossed
amendments, before “the" Insert: and

On page 62, 'ine 20, of the Senate engrossed
amendments, strike out the comma.

And the Senate agree to the same.

Amendment numbered 66: That the
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House recede Ifrom its disagreement to the
amendment of the Senate numbered 66, and
agrees to the same with an amendment, as
follows: In lieu of the matter proposed to be
inserted by the Senate amendment insert
the following:

Sec. 314, IncoME FromM CERTAIN ATRCEAFT AND
VESSELS.

(a) ELecriOoN.—Section 861 (relating to
income irom gsourcis within the United
States) is amended by adding at the end
thereof the fcllowing new subsection:

“(e) ELecTiON ToO TREAT INCOME FroM CER-
TAIN AIRCRAFT AND VESSELS AS INCcOME FromM
Sources WITHIN THE UNITED STATES.—

(1) I~ GENERAL.—FoOr purposes of subsec-
tion (a) and section 862 (a), if a taxpayer
owning an aircraft or vessel which is section
38 property (or would be section 38 property
but for section 48(a)(5)) leases such air-
craft or vessel to a United States person,
other than a member of the same controlled
group of corporations (as defined in section
1563) as the taxpayer, and if such aircraft
or vessel is manufactured or constructed in
the United States, the taxpayer may elect,
for any taxable year ending after the com-
mencement of such lease, to treat all amounts
includible in gross income with respect to
such aircraft or vessel (whether during or
after the period cf any such lease), includ-
ing gain from sale or other disposition of
such alrcraft or vessel, as Income from
sources within the United States.

"*(2) EFFECT OF ELECTION.—AN election un-
der paragraph (1) made with respect to any
aircraft or vessel shall apply to the taxable
year for which made and to all subsequent
taxable years. Such election may not be re-
voked except with the consent of the Sec-
retary or his delegate.

“(3) MANNER AND TIME OF ELECTION AND
REVOCATION.—An election under paragraph
(1), and any revocation of such election shall
be made in such manner and at such time as
the Secretary or his delegate prescribes by
regulations.

“(4) CERTAIN TRANSFERS INVOLVING CARRY-
OVER BASIS.—If the faxpayer transfers or dis-
tributes an aircraft or vessel which is subject
to an election under paragraph (1) and the
basis of such aircraft or vessel in the hands
of the transferee or distributee is determined
by reference to its basis in the hands of the
transferor or distributor, the transferee or
distributee shall, for purposes of paragraph
(1), be treated as having made an election
with respect to such aircraft or vessel.”

(b) CrLERICAL AMENDMENT.—Section 862
(relating to income from sources without
the United States) is amended by adding at
the end thereof the following new subsec-
tion:

“{¢) Cross REFERENCE—

“For source of amounts attributable to cer-
tain aircraft and vessels, see section B61(e)."

(¢) EFFECTIVE DATE—~—The amendments
made by this section shall apply to taxable
years ending after August 15, 1971, but only
with respect to leases entered into after such
date.

And the Senate agreed to the same.

Amendment numbered 67: That the House
recede from its disagreement to the amend-
ment of the Senate numbered 67, and agree
to the same with the following amendments:

On page 70, line 1, of the Senate engrossed
amendments, strike out “3816" and insert:
316

On page 70 of the Senate engrossed amend-
ments, strike out lines 13 through 22 and
insert:

{b) CERTAIN CAPITAL EXPENDITURES—Sec-
tion 103(c) (8) (F) (ili) (relating to excep-
tion of certain capital expenditures for pur-
poses of the §5,000,000 1imit) is amended by
striking out “$250,000" and inserting in lieu
thereof “$1,000,000". :

“(¢) EFFECTIVE DATES.—The amendments
made ‘b¥ subsection (a) shall apply  with
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respect to obligations lssued after January 1,
1969, The amendment made by subsection
(b) shall apply with respect to expenditures
incurred after the date gf the enactment of
this Act.”

And the Senate agree to the same.

Amendment numbered 69: That the
House recede from Its disagreement to the
amendment of the Senate numbered 69, and
agree to the same with an amendment, as
follows: In lieu of the matter proposed to be
inserted by the Senate amendment insert the
Tollowing:

SEc. 316. DISCLOSURE OR USE OF INFORMATION
BY PREPARERS OF RETURNS.

(a) CrmMINAL PEnarTY.—Part I of sub-
chapter A of chapter 75 (relating to crimes) is
amended by adding at the end thereof the
following new section:

“Sec, 7216. DiscLOSURE OR USE OF INFORMA-
TION BY PREPARERS OF RE-
TURNS.

“({a) GENERAL RULE.—AnNy person who is
engaged in the business of preparing, or
providing services in connection with the
preparation of, returns of the tax imposed by
chapter 1, or declarations or amended decla~
rations of estimated tax under section 6015,
or any person who for compensation prepares
any such return or declaration for any other
person, and who—

“(1) discloses any information furnished
to him for, or in connection with, the prep-
aration of any such return or declaration,
or

*“(2) uses any such information for any
purpose other than to prepare, or assist In
preparing, any such return or declaration,
shall be gullty of a misdemeanor, and, upon
conviction thereof, shall be fined not more
than $1,000, or imprisoned not more than 1
year, or both, together with the costs of
prosecution.

“(b) EXCEPTIONS—

“(1) DiscLosure.—Subsection (a) shall not
apply to a disclosure of information if such
disclosure is made—

“(A) pursuant to any other provision of
this title, or

*(B) pursuant to an order of a court,

““(2) Use.—Subsection (a) shall not apply
to the use of information in the prepara-
tion of, or in connection with the prepara-
tion of, State and local tax returns and dec-
larations of estimated tax of the person to
whom the information relates.

“(8) REeGULATIONS—Subsection (a) shall
not apply to a disclosure or use of informa-
tion which is permitted by regulations pre-
scribed by the Secretary or his delegate un-
der this section.”

(b) CrEmicAL AMENDMENT.—The table of
contents for part I of subchapter A of chap-
ter 75 is amended by adding at the end there-
of the following new item:

“Seec. 7216. Disclosure or use of information
by preparers of returns.”

(¢) ErrFectivE DATE—The amendments
made by this section shall take effect on the
first day of the first month which begins
after the date of the enactment of this Act.

And the Senate agree to the same.

Amendment numbered 76: That the House
recede from its disagreement to the amend-
ment of the Senate numbered 76, and agree
to the same with amendments as follows:
Restore the matter proposed to be stricken
out by the Senate amendment, and omit the
matter proposed to be inserted by the Senate
amendment.

On page 52 of the House engrossed bill,
strike out lines 5 and 6 and insert the fol-
lowing:

(a) REPEAL OF AND EXEMPTIONS FrOM TAX.—

(1) RepeaL—Section 4061(a) (relating to
tax on automobiles, etc.) is amended to read
as follows:

On page 63, line 13, of the House engrossed
bill, strike out the final quotation mark.
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On page 53 of the House engrossed bill,
after line 13, insert the following:

“Truck trailer and semitrailer chassis and
bodies, suitable for use with a trailer or semi-
trailer having a gross vehicle weight of 10,000
pounds or less (as so determined).”

(2) EXEMPTIONS FOR LOCAL TRANSIT BUSES,
AND FOR TRASH CONTAINERS, ETC.—Section 4063
(a) (relating to exemptlons for specified ar-
ticles) is amended by adding at the end
thereof the following new paragraphs:

“(8) LocaL TraNsIT BUSES—The tax im-
posed under section 4061(a) shall not apply
in the case of automobile bus chassis or auto-
mobile bus bodies which are to be used pre-
dominantly by the purchaser in mass trans-
portation service in urban areas.

“(7) TraSH CONTAINERS, ETC.—The tax im-
posed under section 4061(a) shall not apply
in the case of any box, container, receptacle,
bin, or other similar article which is to be
used as a trash container and is not designed
for the transportation of freight other than
trash, and which is not designed to be perma-
nently mounted on or permanently affixed to
an automobile truck chassis or body, or in
the case of parts or accessories designed pri-
marily for use on, in connection with, or as a
component part of any such article.”

(8) TECHNICAL AMENDMENTS.—

(A) Section 4221(c) (relating to relief of
manufacturer from liability in certain cases)
is amended by striking out “section 4083(b).,"”
and inserting in lleu thereof “section 4063
(a) (6) or (7),4063(b),”

(B) Section 4222(d) (relating to registra-
tion in the case of certaln exemptions) is
amended by striking out “sections 4063(b),”
and Inserting in lleu thereof “sectlons 4063
(8) (8) and (7), 4063(b),".

(C) Bection 6416(b) (2) (relating to spec-
ified uses and resales In case of which tax
payments are considered overpayments) is
amended—

(1) by striking out "“described in section
4221(e) (5)." in subparagraph (R) and in-
serting in leu thereof “described in section
4063(a) (6) or 4221(e) (6); or”; and

(1) by adding at the end thereof the fol-
lowing new subparagraph:

“(8) in the case of a box, container, re-
ceptacle, bin, or other similar article tax-
able under section 4061(a), sold to any per-
son for use as described in section 4063(a)
(7).

And the Senate agree to the same.

Amendment numbered 81: That the House
recede from its disagreement to the amend-
ment of the Senate numbered 81, and agree
to the same with amendments as follows:
Restore the matter proposed to be stricken
out by the Senate amendment.

On page 58, line 16, of the House engrossed
bill, after “imposed” insert the following:
{without regard to the amendment made by
paragraph (2) of subsection (a) of this
section)

On page 58, line 18, of the House engrossed
bill, strike out *(f) * and insert the following:
(g)

On page 60, line 15, of the House engrossed
bill, strike out “(a) and (f)" and insert the
following: (a), (f),and (g)

And the Senate agree to the same,

Amendment numbered 85: That the House
recede from its disagreement to the amend-
ment of the Senate numbered 85, and agree
to the same with amendments as follows:

On page 98, line 17, of the Senate en-
grossed amendments, strike out “403" and
insert the following: 402.

On page 99 of the Senate engrossed amend-
ments, strike out lines 20 through 24.

And the Senate agree to the same.

Amendment numbered 101: That the House
recede from Its disagreement to the amend-
ment of the Senate numbered 101, and agree
to the same with the following amendments:

On page 104 of the Senate engrossed
amendments strike line 25.
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On page 105, line 3, of the Senate engrossed
amendments strike “group.” and insert:
group:; and

On page 106 of the Senate engrossed
amendments between lines 3 and 4 insert:

“(v) the uncommitted transitional funds
of the group as determined under paragraph
(4).”

On page 105, line 8 of the Senate engrossed
amendments strike out “subparagraph (B)
(1i) " and insert: subparagraphs (B) (il) and
(v)

On page 106, between lines 9 and 10, of the
Senate engrossed amendments, insert the
following:

“(4) UNCOMMITTED TRANSITIONAL FUNDS.—
The uncommitted transitional funds of the
group shall be an amount equal to the sum
of—

(A) the excess of—

(1) the amount of stock or debt obliga-
tions of domestic members of such group
outstanding on December 31, 1971, and is-
sued on or after January 1, 1968, to persons
othéer than United States persons or any
members of such group, but only to the ex-
tent the taxpayer establishes that such
amount constitutes a long-term borrowing
for purposes of the foreign direct investment
program, over

(i1) the net amount of actual foreign in-
vestment by domestic members of such
group during the period that such stock or
debt obligations have been outstanding; and

“{B) the amount of liquid assets to the
extent not included in subparagraph (A)
held by foreign members of such group and
foreign branches of domestic members of
such group on October 31, 1971, in excess
of their reasonable working capital needs
on such date.

For purposes of this paragraph, the term
“liquid asset" means money, bank deposits
(not including time deposits), and indebted-
ness of 2 years or less to maturity on the date
of acquisition; and the actual foreign invest-
ment shall be determined under paragraph
(3) without regard to the date in subpara-
graph (A) of such paragraph and without
regard to subparagraph (D) of such para-
graph.

On page 108, line 10, of the Senate en-
grossed amendments strike out “(4)” and
insert: (5)

And the Senate agree to the same.

Amendment numbered 111: That the
House recede from its disagreement to the
amendment of the Senate numbered 111,
and agree to the same with the following
amendment:

Omit the matter proposed to be inserted
by the Senate amendment and insert on
page 105, after the period in line 11, of the
House engrossed bill, the following: For pur-
poses of this section, a foreign corporation
which qualified as an export trade corpora-
tlon for any 3 taxable years beginning be-
fore November 1, 1971, shall be treated as
an export trade corporation.

And the Senate agree to the same.

Amendment numbered 113: That the
House recede from its disagreement to the
amendment of the Senate numbered 118, and
agree to the same with the following amend-
ment:

On page 108 of the Senate engrossed amend-
ment strike out lines 7 through 11 and
insert:

“{3) Limrrarion.—No controlled foreign
corporation may qualify as an export trade
corporation for any taxable year beginning
after October 31, 1971, unless it qualified
as an export trade corporation for any tax-
able year beginning before such date. If a
corporation falls to qualify as an export
trade corporation for a period of any 3 con-
secutive taxable years beginning after such
date, it may not qualify as an export trade
corporation for any faxable year beginning
after such period.”
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And the Senate agree to the same.

Amendment numbered 118: That the
House recede from its disagreement to the
amendment of the Senate numbered 118, and
agree to the same with an amendment, as
foliows:

Strike out the matter proposed to be
stricken out and in lieu thereof insert: of
this title

And the Senate agree to the same.

Amendment numbered 119: That the
House recede from its disagreement to the
amendment of the Senate numbered 119,
and agree to the same with an amend-
ment, as follows:

Strike out the matter proposed to be
stricken out and in lleu thereof insert: of
this title

And the Senate agree to the same.

Amendment numbered 122: That the
House recede from its disagreement to the
amendment of the Senate numbered 122, and
agree to the same with the following amend-
ments:

On page 115, line 14, of the Senate en-
grossed amendments, strike out “VII" and
insert: VI

On page 115, line 17, of the Senate en-
grossed amendments, strike out *701" and
insert: 601

On page 115, line 21, strike out 44" and
insert: 42

On page 117, line 10, of the Senate en-
grossed amendments, strike out “and”.

On page 117, line 12, of the Senate en-
grossed amendments, strike out the period
and insert: , and

On page 117 of the Senate engrossed amend-
ments, after line 12, insert:

“(E) section 41 (relating to contributions
to candidates for public office).

On page 121, line 12, of the Senate en-
grossed amendments, strike out “or".

On page 121, line 19, of the Senate en-
grossed amendments, strike out “individual.”
and insert; individual, or

On page 121 of the Senate engrossed
amendments, after line 19, insert:

“(iii) a termination of employment of an
individual, if it is determined under the ap-
plicable State unemployment compensation
law that the termination was due to the
misconduct of such individual,

On page 122 of the Senate engrossed
amendment, after line 11, insert:

“(d) FAiLure To PAY COMPARABLE WAGES.—

“(1) GENERAL RULE.—Under regulations
prescribed by the Secretary or his delegate,
if during the period described in subsection
(e) (1) (A), the taxpayer pays wages (as de-
fined in sectlon 60B(b)) to an employee
with respect to whom work incentive pro-
gram expenses are taken into account un-
der subsection (a) which are less than the
wages pald to other employees who perform
comparable services, the tax under this chap-
ter for the taxable year in which such wages
are so paid shall be increased by an amount
(determined under such regulations) equal
to the credits allowed under section 40 for
such taxable year and all prior taxable years
attributable to work incentive program ex-
penses paid or incurred with respect to such
employee, and the carrybacks and carryovers
under subsection (b) shall be properly ad-
justed.

“(2) SeEcIAL RULE.—ANy increase in tax
under paragraph (1) shall not be treated as
tax imposed by this chapter for purposes of
determining the amount of any credit allow-
able under subpart A.

On page 122 of the Senate en
amendments, strike out lines 13 through 22,
and insert:

“(a) Work INCENTIVE ProGRAM EXrPENS-
Es.—For purposes of this subpart, the term
‘work incentive program expenses’ means the
wages paid or incurred by the taxpayer for
services rendered during the first 12 months
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of employment (whether or not consecutive)
of employees who are certified by the Secre-
tary of Labor as—

“{1) having been placed in employment
under a work incentive program established
under section 432(b) (1) of the Social Se-
curlty Aect, and

“(2) not having displaced any individ-
ual from employment.

“(b) Waces—For purposes of subsection
(a), the term ‘wages’ means only cash re-
muneration (including amounts deducted
and withheld).

“{c) LIMITATIONS.—

On page 123, line 11, of the Senate en-
grossed amendments, strike out “wages or
salary of an employee” and insert: item
with respect to any employee

On page 123, line 24, of the Senate en-
grossed amendments, strike out “or”.

On page 124, line 5, of the Senate en-
grossed amendments, strike out “trust,”
and insert: trust, or

On page 124 of the Senate engrossed
amendments, after line 5 insert:

“(C) is a dependent (described In section
152(a) (9)) of the taxpayer, or, if the tax-
payer is a corporation, of an individual de-
scribed in subparagraph (A), or, if the tax-
payer is an estate or trust, of a grantor,
beneficiary, or fiduclary of the estate or
trust.

On page 124, line 6, of the Senate
grossed amendments, strike out “(c)”
insert: (d)

On page 124, line 17, of the Senate
grossed amendments, strike out “(d)”
insert: (e)

On page 125, line 9, of the Senate
grossed amendments, strike out “(e)”
insert: (f)

On page 125, line 19, of the Senate
grossed amendments, strike out *“(f)"
insert: (g)

On page 126 of the Senate engrossed
amendments, strike out the matter between
lines 3 and 4, and insert:

“Sec. 40, Expenses of work incentive pro-
grams.

“Sec. 41. Contributions to candldates for
public office.

“Sec. 42. Overpayments of tax.

On page 126, line 4, of the Senate en-
grossed amendments, strike cut "“of such
Code",

On page 126 of the Senate engrossed
amendments, after line 15, insert:

(4) Section 56(a) (2) (relating to lmposi-
tion of minimum tax for tax preferences) is
amended—

(A) by striking out “and” at the end of
clause (ii),

(B) by striking out “; and” at the end of
clause (iil) and inserting in lieu thereof a
comma, and

(C) by inserting after clause (iii) the fol-
lowing new clauses:

(ilv) section 40 (relating to expenses of
work incentive program), and

“(v) sectlon 41 (relating to contributions
to candidates for public office); and".

(5) Sectlon b56(c)(1l) (relating to tax
carryovers) Is amended—

(A) by striking out “and” at the end of
subparagraph (B),

(B) by striking out “exceed"” at the end of
subparagraph (C), and

(C) by inserting after subparagraph (C)
the following new subparagraphs:

“(D) section 40 (relating to expenses of
work incentive program), and

“(E) section 41 (relating to contributions
to candidates for public office), exceed".

On page 132 of the Senate engrossed
amendments, beginning with line 4 strike
out all through line 2 on page 148,

And the Senate agree to the same.

Amendment numbered 124: That the
House recede from its disagreement to the
amendment of the Senate numbered 124, and
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agree to the same with the following amend-
ments:

On page 157, line 18, of the Senate en-
grossed amendments, strike out “IX" and
insert: VII

On page 157, line 21, of the Senate en-
grossed amendments, strike out “901" and
insert: 701

On page 157 of the Senate engrossed
amendments, strike out line 24 and insert in
lieu thereof: section 40 (as added by section
601 of this Act) the following

On page 168 of the Senate engrossed
amendments, strike out the first 12 lines
and insert in lieu thereof the following:

“Sec. 41. CONTRIBUTIONS TO CANDIDATES FOR
PusBLIC OFFICE.

*(a) GENERAL RULE.—In the case of an
individual, there shall be allowed, subject to
the limitations of subsection (b), as a credit
against the tax imposed by this chapter for
the taxable year, an amount equal to one-half
of all political contributions, payment of
which i1s made by the taxpayer within the
taxable year.

“({b) LIMITATIONS.—

(1) Maxrmum CREDIT.—The credit allowed
by subsection (a) for a taxable year shall be
limited to $12.50 ($25 In the case of a joint
return under section 6013).

“(2) APPLICATION WITH OTHER CREDITS.—
The"

On page 158, line 20, of the Senate en-
grossed amendments, strike out “2" and in-
sert: 3

On page 159, lines 5, 8, 12, 13 and 14, and
17, of the Senate engrossed amendments,
strike out “election” and insert: nomination
or election

On page 160, line 5, of the Senate engrossed
amendments, strike out “election” and in-
sert: nomination or election

On page 161, line 7, of the Senate en-
grossed amendments, strike out “42” and in-
sert: 41

On page 161, line 8, of the Senate en-
grossed amendments, strike “902" and in-
sert: T02

On page 161, line 17, of the Senate en-
grossed amendments, strike “42" and insert:
41

On page 161 of the Senate engrossed
amendments, strike out lines 21 and 22 and
insert:

(a) shall not exceed $50 (8100 in the case
of a joint return under section 6013).

On page 162, line 8, of the Senate engrossed
amendments, strike “42" and insert: 41

On page 162 of the BSenate engrossed
amendments, after line 19, insert the follow-
ing:

(e) The table of sections of part VII of
subchapter B of chapter 1 is amended by
striking out the last item and inserting in
lieu thereof the following:

“Sec. 218. Contributions to candidates for
public office.

“Sec. 219. Cross references.”

On page 162, line 20, of the Senate en-
grossed amendments, strike “903" and insert:
703

On page 163 of the Senate engrossed
amendments, starting with line 3, strike out
all through line 2 on page 187 and insert in
lieu thereof the following:

TITLE VIII—FINANCING OF PRESIDEN-
TIAL ELECTION CAMPAIGNS
Sec. 801. PRESIDENTIAL ELECTION CAMPAIGN
Funp Act.

The Internal Revenue Code of 1954 is
amended by adding at the end thereof the
following new subtitle:

“SUBTITLE H—FINANCING OF PRESIDENTIAL

ELECTION CAMPAIGNS

“Chapter 95. Presidential election cam-
palgn fund.

“Chapter 96. Presidential election cam-
paign fund advisory board.
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“Chapter 95—PRESIDENTIAL ELECTION
CAMPAIGN FUND

“Sec. 9001. Short title.

“Sec. 9002. Definitions.

“Sec. 9003. Condition for eligibility for pay-
ments.

“Sec. 9004. Entitlement of eligible candidates
to payments.

“Sec. 9005. Certification by Comptroller Gen-
eral.

“Sec. 9008. Payments to eligible candidates.

“Sec. 9007. Examinations and audits; repay-
ments.

“Sec. 9008. Information on proposed ex-
penses.

“Sec. 9009. Reports to Congress; regulations.

“Sec. 9010. Participation by Comptroller
QGeneral in judicial proceed-
ings.

“Sec. 9011. Judicial review.

“Sec. 9012. Criminal penalties.

“Sec. 9013. Effective date of chapter.

“Sec. 9001. SHORT TITLE.

“This chapter may be cited as the ‘Presi-
dentlal Election Campaign Fund Act'.
“Sec. 9002. DEFINITIONS,

“For purposes of this chapter—

*“{1) The term ‘authorized committee’
means, with respect to the candidates of a
political party for President and Vice Pres-
ident of the United States, any political com-
mittee which is authorized in writing by such
candidates to Incur expenses to further the
election of such candidates. Such authoriza-
tion shall be addressed to the chairman of
such political committee, and & copy of such
authorization shall be filed by such candi-
dates with the Comptroller General. Any
withdrawal of any authorization shall also
be in writing and shall be addressed and filed
in the same manner as the authorization.

“(2) The term ‘candidate’ means, with re-
spect to any presidential election, an indi-
vidual who (A) has been nominated for elec-
tion to the office of President of the United
States or the office of Vice President of the
United States by a major party, or (B) has
qualified to have his name on the election
ballot (or to have the names of electors
pledged to him on the election ballot) as
the candidate of a political party for elec-
tion to either such office in 10 or more States.
For purposes of paragraphs (6) and (7) of
this section and purposes of section 9004(a)
(2), the term ‘candidate’ means, with re-
spect to any preceding presidential election,
an individual who received popular votes for
the office of President in such election.

“(3) The term 'Comptroller General’ means
the Comptiroller General of the United States.

“(4) The term ‘eligible candidates’ means
the candidates of a political party for Pres-
ident and Vice President of the United States
who have met all applicable conditions for
eligibility to recelve payments under this
chapter set forth in section 9003.

“(5) The term ‘fund’' means the Presiden-
tial Election Campaign Fund established by
section 9006(a).

“(8) The term ‘major party’ means, with
respect to any presidential election, a po-
litical party whose candidate for the office
of President in the preceding presidential
election received, as the candidate of such
party, 25 percent or more of the total num-
ber of popular votes received by all candi-
dates for such office.

“{7) The term ‘minor party’ means, with
respect to any presidential election, a polit-
ical party whose candidate for the office of
President in the preceding presidential elec-
tion received, as the candidate of such party,
5 percent or more but less than 25 percent
of the total number of popular votes received
by all candidates for such office.

“(8) The term ‘new party’ means, with
respect to any presidentlial election, a polit-
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lcal party which is neither a major party nor
a minor party.

“{9) The term ‘political committee’ means
any committee, association, or organization
(whether or not Incorporated) which accepts
contributions or makes expenditures for the
purpose of influencing, or attempting to in-
fluence, the nomination or election of one or
more individuals to Federal, State, or local
elective public office.

“(10) The term ‘presidential election’
means the election of presidential and vice-
presidential electors.

*“{11) The term ‘qualified campaign ex-
pense’ means an expense—

“(A) incurred (1) by the candidate of a
political party for the office of President
to further his election to such office or to
further the election of the candidate of snch
political party for the office of Vice Fresident,
or both (ii) by the candidate of a political
party for the office of Vice President to fur-
ther his election to such office or to further
the election of the candidate of such political
party for the office of President, or both, or
(111) by an authorized committee of the can-
didates of a political party for the offices of
President and Vice President to further the
election of either or both of such candidates
to such offices,

“(B) incurred within the expenditure re-
port period (as defined in paragraph (12)),
or incurred before the beginning of such
period to the extent such expense is for
property, services, or facilities used during
such period, and

“(C) nelther the incurring nor payment

of which constitutes a violation of any law of
the United States or of the State in which
such expense is incurred or pald.
An expense shall be considered as incurred
by a candidate or an authorized committee
if it is Incurred by a person authorized by
such candidate or such committee, as the
case may be, to incur such expense on be-
half of such candidate or such committee.
If an authorized committee of the candidates
of a political party for President and Vice
President of the United States also incurs ex-
penses to further the election of one or
more other individuals to Federal, State, or
local elective public office, expenses incurred
by such committee which are not specifically
to further the election of such other individ-
ual or individuals shall be considered as in-
curred to further the election of such can-
didates for President and Vice President in
such proportion as the Comptroller General
prescribes by rules or regulations,

“(12) The term ‘expenditure report period’
with respect to any presidential election
means—

“(A) in the case of a major party, the
period beginning with the first day of Sep-
tember before the election, or if earlier, with
the date on which such major party at its
national convention nominated its candidate
for election to the office of President of the
United States, and ending 30 days after the
date of the presidential election; and

“(B) In the case of a party which is not a
major party, the same period as the expendi-
ture report period of the major party which
has the shortest expenditure report period
for such presidential election under sub-
paragraph (A).

“Sgc. 9003. CoNDITION FOR ELIGIBILITY FOR
PAYMENTS.

“(a) In GENERAL.—In order to be eligible
to receive any payments under section 9006,
the candidates of a political party in a presi-
dential election shall, in writing—

‘(1) agree to obtain and furnish to the
Comptroller General such evidence as he may
request of the qualified campaign expenses
with respect to which payment is sought,

“(2) agree to keep and furnish to the
Comptroller General such records, books, and
other information as he may request,
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“(3) agree to an audit and examination by
the Comptroller General under sectlon 9007
and to pay any amounts required to be paid
under such section, and

“(4) agree to furnish statements of qual-
ified campalgn expenses and proposed qual-
ified campaign expenses required under sec-
tion 9008.

*(b) MaJor ParTiES.—In order to be eligible
to receive any payments under section 9006,
the candidates of a major party in a presi-
dential election shall certify to the Comptrol-
ler General, under penalty of perjury, that—

“({1) such candidates and their authorized
committees will not incur qualified campaign
expenses in excess of the aggregate payments
to which they will be entitled under section
9004, and

“(2) no contributions to defray qualified

campaign expenses have been or will be ac-
cepted by such candidates or any of their
authorized committees except to the extent
necessary to make up any deficlency in pay-
ments received out of the fund on account of
the application of section 9006(c), and no
contributions to defray expenses which would
be gqualified campalgn expenses but for sub-
paragraph (C) of section 8002(11) have been
or will be accepted by such candidates or
any of their authorized committees.
Buch certification shall be made within such
time prior to the day of the presidential elec-
tion as the Comptroller General shall pre-
scribe by rules or regulations.

“(c) MiNorR AND NEw PARTIES—In order to
be eligible to recelve any payments under
section 9006, the candidates of & minor or
new party in a presidential election shall
certify to the Comptroller General, under
penalty of perjury, that—

*(1) such candidates and their authorized
committees will not incur qualified cam-
paign expenses In excess of the aggregate
payments to which the eligible candidates
of a major party are entitled under section
9004, and

“(2) such candidates and their authorized

committees will accept and expend or re-
tain contributions to defray qualified cam-
paign expenses only to the extent that the
qualified campaign expenses incurred by such
candidates and their authorized committees
certified to under paragraph (1) exceed the
aggregate payments received by such candi-
dates out of the fund pursuant to section
9006.
Such certification shall be made within such
time prior to the day of the presidential
election as the Comptroller General shall
prescribe by rules or regulations.

“Sec. 9004. ENTITLEMENT OF ELIGIBLE CANDI-
DATES TO PAYMENTS,

“(a) In GENERAL.—Subject to the provi-
sions of this chapter—

“(1) The eligible candidates of a major
party in a presidential election shall be en-
titled to payments under section 8006 equal
in the aggregate to 156 cents multiplied by
the total number of residents within the
United States who have attained the age of
18, as determined by the Bureau of the Cen-
sus, as of the first day of June of the year
preceding the year of the presidential elec-
tion.

“*(2) (A) The eligible candidates of a minor
party in a presidential election shall be en-
titled to payments under section 9006 equal
in the aggregate to an amount which bears
the same ratio to the amount computed un-
der paragraph (1) for a major party as the
number of popular votes received by the
candidate for President of the minor party,
as such candidate, in the preceding presi-
dential election bears to the average number
of popular votes received by the candidates
for President of the major parties in the
preceding presidential election.

‘“(B) If the candidate of one or more po-
litical parties (not including a major party)
for the office of President was a candidate for
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such office in the preceding presidential elec-
tion and received 5 percent or more but less
than 25 percent of the total number of popu-
lar votes recelved by all candidates for such
office, such candidate and his running mate
for the office of Vice President, upon compli-
ance with the provisions of section 8003 (a)
and (c), shall be treated as eligible candi-
dates entitled to payments under section
9006 in an amount computed as provided
in subparagraph (A) by taking into account
all the popular votes received by such can-
didate for the office of President in the pre-
ceding presidential election. If eligible can-
didates of a minor party are entitled to pay-
ments under this subparagraph, such entitle-
ment shall be reduced by the amount of the
entitlement allowed under subparagraph
(A).
“(3) The eligible candidates of a minor
party or a new party in a presidential elec-
tion whose candidate for President in such
election receives, as such candidate, 5 percent
or more of the total number of popular votes
cast for the office of President In such elec-
tion shall be entitled to payments under
section 9006 equal in the aggregate to an
amount which bears the same ratio to the
amount computed under paragraph (1) for
a major party as the number of popular
votes received by such candidate in such
election bears to the average number of
popular votes received In such election by
the candidates for President of the major
parties. In the case of eligible candidates en-
titled to payments under paragraph (2), the
amount allowable under this paragraph shall
be limited to the amount, if any, by which
the entitlement under the preceding sen-
tence exceeds the amount of the entitlement
under paragraph (2).

“(b) LrmrratTions.—The aggregate pay-
ments to which the eligible candidates of a
political party shall be entitled under sub-
sections (a) (2) and (3) with respect to a
presidential election shall not exceed an
amount equal to the lower of—

“(1) the amount of qualified campaign
expenses incurred by such eligible candidates
and their authorized committees, reduced by
the amount of contributions to defray quali-
fied campalgn expenses received and ex-
pended or retained by such eligible candi-
dates and such committees, or

“(2) the aggregate payments to which the
eligible candidates of a major party are en-
titled under subsection (a)(1), reduced by
the amount of contributions described in
paragraph (1) of this subsection.

“(e) RestRICTIONS—The eligible candi-
dates of a political party shall be entitled to
payments under subsection (a) only—

*“(1) to defray qualified campaign expenses
incurred by such eligible candidates or their
authorized committees, or

“(2) to repay loans the proceeds of which
were used to defray such qualified cam-
palgn expenses, or otherwise to restore funds
(other than contributions to defray qualified
campalgn expenses received and expended by
such candidates or such committees) used to
defray such qualified campaign expenses.
“Sec. 9005. CERTIFICATION BY COMPTROLLER

GENERAL.

“(a) INITIAL CERTIFICATIONS.—ON the basis
of the evidence, books, records, and infor-
mation furnished by the eligible candidates
of a political party and prior to examina-
tion and audit under section 9007 the
Comptroller General shall certify from time
to time to the Secretary for payment to such
candidates under section 8008 the payments
to which such candidates are entitled under
section 8004,

“(b) FINALITY OF CERTIFICATIONS AND DE-
TERMINATIONS.—Initial certifications by the
Comptroller General under subsection (a),
and all determinations made by him under
this chapter, shall be final and conclusive,
except to the extent that they are subject to
examination and audit by the Comptroller
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General under section 9007 and judicial re-
view under section 9011.

“SEeCc. 9006. PAYMENTS TO ELIGIBLE CANDIDATES

“(a) ESTABLISHMENT OF CAMPAIGN FUND.—
There is hereby established on the books oY
the Treasury of the United States a special
fund to be known as the ‘Presidential Elec-
tion Campaign Fund’. The Secretary shall
maintain in the fund (1) a separate account
for the candidates of each major party, each
minor party, and each new party for which
a specific designation Is made under section
6086 for payment into an account in the fund
and (2) a general account for which no
specific designation is made. The SBecretary
shall, as provided by appropriation Acts,
transfer to each account in the fund an
amount not in excess of the sum of the
amounts designated (subsequent to the
previous presidential election) to such ac-
count by individuals under section 6096 for
payment into such account of the fund,.

“(b) TRANSFER TO THE GENERAL FUunD.—
If, after a presidential electlon and after all
eligible candidates have been paild the
amount which they are entitled to receive
under this chapter, there are moneys re-
maining In any account in the fund, the
Secretary shall transfer the moneys so re-
maining to the general fund of the Treasury.

“(¢) PaymMENTs FroM THE FuwnD.—Upon
recelpt of a certification from the Comptrol-
ler General under section 9005 for payment
to the eligible candidates of a political party,
the Secretary shall pay to such candidates
out of the specific account in the fund for
such candidates the amount certified by the
Comptroller General. Payments to eligible
candidates from the account designated Tor
them shall be limited to the amounts in such
account at the time of payment. Amounts
paid to any such candidates shall be under
the control of such candlidates.

“({d) TransFERS From GENERAL ACCOUNT
TO SEPARATE ACCOUNTS.—

(1) If, on the 60th day prior to the presi-
dential election, the moneys in any sepa-
rate account in the fund are less than the ag-
gregate entitlement under section 95004(a)
(1) or (2) of the eligible eandidates to which
such account relates, 80 percent of the
amount in the general account shall be
transferred to the separate accounts (whether
or not all the candidates to which such
separate accounts relate are eligible candi-
dates) in the ratio of the entltlement under
section 9004(a) (1) or (2) of the candidates
to which such accounts relate. No amount
shall be transferred to any separate account
under the preceding sentence which, when
added to the moneys In that separate ac-
count prior to any payment out of that ac-
count during the calendar year, would be in
excess of the aggregate entitlement under
section 9004(a) (1) or (2) of the candidates
to whom such account relates.

“(2) If, at the close of the expenditure re-
port period, the moneys in any separate ac-
count in the fund are not sufficient to sat-
isfy any unpaid entitlement of the eligible
candidates to which such account relates, the
balance in the general account shall be
transferred to the separate accounts In the
following manner:

"(A) For the separate account of the can-
didates of a major party, compute the per-
centage which the average number of popu-
lar votes received by the candidates for
President of the major parties is of the total
number of popular votes cast for the office of
President in the election.

“(B) For the separate account of the
candidates of a minor or new party, com-
pute the percentage which the popular votes
received for President by the candidate to
which such account relates is of the total
number of popular votes cast for the office of
President in the election.

“(C) In the case of each separate ac-
count, multiply the applicable percentage
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obtained under paragraph (A) or (B) for
such account by the amount of the money
in the general account prior to any dis-
tribution made under paragraph (1), and
transfer to such separate account an amount
equal to the excess of the product of such
multiplication over the amount of any dis-
tribution made under such paragraph to such
account.

“Sec. 9007. EXAMINATIONS AND AUDITS; RE-
PAYMENTS.

“(a) EXAMINATIONS AND AUDIiTs.—After each
presidential election, the Comptroller General
shall conduct a thorough examination and
audit of the qualified campaign expenses of
the candidates of each political party for
President and Vice President.

“(b) REPAYMENTS.—

“(1) If the Comptroller General deter-
mines that any portion of the payments made
to the eligible candidates of a political party
under section 9006 was in excess of the ag-
gregate payments to which candidates were
entitled under section 9004, he shall so notify
such candidates, and such candidates sghall
pay to the Secretary an amount equal to
such portion.

“(2) If the Comptroller General deter-
mines that the eligible candidates of a po-
litical party and their authorized committees
incurred qualified campaign ex in ex-
cess of the aggregate payments to which the
eligible candidates of a major party were
entitled under section 9004, he shall notify
such candidates of the amount of such excess
and such candidates shall pay to the Secre-
tary an amount equal to such amount.

“(8) If the Comptroller General determines
that the eligible candidates of a major party
or any authorized committee of such candi-
dates accepted contributions (other than
contributions to make up deficliencies In
payments out of the fund on account of the
application of section 9008(c), to defray
qualified campalgn expenses (other than
qualified campaign expenses with respect to
which payment is required under paragraph
(2) ), he skall notify such candidates of the
amount of the contributions so accepted,
and such candidates shall pay to the Secre-
tary an amount equal to such amount.

““(4) If the Comptroller General determines
that any amount of any payment made to
the eligible candldates of a political party
under section 9006 was used for any purpose
other than—

“{A) to defray the qualified campaign ex-
penses with respect to which such payment
was made, or

“(B) to repay loans the proceeds of which
were used, or otherwise to restore funds
(other than contributions to defray quali-
fled campalgn expenses which were recelved
and expended) which were used, to defray
such qualified campaign expenses,
he shall notify such candidates of the
amount so used, and such candidates shall
pay to the Secretary an amount equal to
such amount.

“{6) No payment shall be required from
the eligible candidates of a political party
under this subsection to the extent that such
payment, when added to other payments re-
quired from such candidates under this sub-
section, exceeds the amount of payments re-
ceived by such candidates under section 9006.

“{c) NorrFrcatrion.—No notification shall
be made by the Comptroller General under
subsection (b) with respect to a presidential
election more than 3 years after the day of
such election.

“(d) Derosit oF REPAYMENTS.—All pay-
ments received by the Secretary under sub-
section (b) shall be deposited by him in the
general fund of the Treasury.

“Sec, 8008, INFORMATION ON ProPosep Ex-
PENSES.

“(a) REPORTS BY CANDIDATES.—The candi-
dates of a political party for President and
Vice President in a presidential election shall,
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from time to time as the Comptroller Gen-
eral may require, furnish to the Comptroller
General a detailed statement, in such form as
the Comptroller General may prescribe, of—

“(1) the gqualified campalgn expenses in-
curred by them and their authorized com-
mittees prior to the date of such statement
(whether or not evidence of such expenses
has been furnished for purposes of section
9005) , and

“(2) the qualified campalgn expenses

which they and their authorized committees
propose to incur on or after the date of such
statement.
The Comptroller General shall require a
statement under this subsection from such
candidates of each political party at least
once each week during the second, third,
and fourth weeks preceding the day of the
presidential election and at least twice dur-
ing the week preceding such day.

“{b) PusLicaTION.—The Comptroller Gen-
eral shall, as soon as possible after he recelves
each statement under subsection (a), pre-
pare and publish a summary of such state-
ment, together with any other data or in-
formation which he deems advisable, in the
Federal Reglster. Such summary shall not
include any information which identifies any
individual who made a designation under
section 6096.

“Sec. 9009. REPORTS TOo CONGRESS; REGULA-
TIONS.

“(a) RePorTS—The Comptroller General
shall, as soon as practicable after each presi-
dential election, submit a full report to the
Senate and House of Representatives setting
forth—

“(1) the qualified campalgn expenses
(shown In such detall as the Comptroller
General determines necessary) Incurred by
the candidates of each political party and
their authorized committees;

“{2) the amounts certified by him under
section 9005 for payment to the eligible
candidates of each political party; and

*(3) the amount of payments, if any, re-
quired from such candidates under section
9007, and the reasons for each payment re-
quired.

Each report submitted pursuant to this sec-
tion shall be printed as a Senate document.
“(b) RecuLATIONS, ETC—The Comptroller
General is authorized to prescribe such rules
and regulations, to conduct such examina-
tions and audits (in addition to the examina-
tions and audits required by section 9007
(a)), to conduct such Investigations, and to
require the keeping and submission of such
books, records, and information, as he deems
necessary to carry out the functions and
dutles imposed on him by this chapter.

“Sgc. 9010. PARTICIPATION BY COMPTROLLER
GENERAL IN JUDICIAL PROCEED-
INGS.

“(a) APPEARANCE BY CoUNSEL.—The Comp-
troller General is authorized to appear in
and defend against any action filed under
section 9011, either by attorneys employed in
his office or by counsel whom he may appoint
without regard to the provislons of title 5,
United States Code, governing appointments
in the competitive service, and whose com-
pensation he may fix without regard to the
provisions of chapter 51 and subchapter III
of chapter 53 of such title.

“{b) RECOVERY OF CERTAIN PAYMENTS.—
The Comptroller General 1Is authorized
through attorneys and counsel described in
subsection (a) to appear in the district courts
of the United States to seek recovery of any
amounts determined to be payable to the
Secretary as a result of examination and
audit made pursuant to section 9007.

“(c) DECLARATORY AND INJUNCTIVE RE-
LEF.—The Comptroller General is authorized
through attorneys and counsel described in
subsection (a) to petition the courts of the
United States for declaratory or injunctive
relief concerning any civil matter covered
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by the provisions of this subtitle or section
680868. Upon application of the Comptroller
General, an action brought pursuant to this
subsection shall be heard and determined by
a court of three judges in accordance with
the provisions of section 2284 of title 28,
United States Code, and any appeal shall lie
to the Supreme Court. It shall be the duty of
the judges designated to hear the case to
assign the case for hearing at the earliest
practicable date, to participate in the hear-
ing and determination thereof, and to cause
the case to be in every way expedited.

*“(d) AppEarL—The Comptroller General is
authorized on behalf of the United States to
appeal from, and to petition the Supreme
Court for certiorarl to review, judgments or
decrees entered with respect to actions in
which he appears pursuant to the authority
provided in this section.

“Sec. 9011. JupicIAL REVIEW.

“(a) REVIEW OF CERTIFICATION, DETERMI-
NATION, OR OTHER ACTION BY THE COMPTROL~
LER GENERAL—ANy certification, determina-
tion, or other action by the Comptroller
General made or taken pursuant to the provi-
sions of this chapter shall be subject to re-
view by the United States Court of Appeals
for the District of Columbia upon petition
filed in such Court by any interested person.
Any petition filed pursuant to this section
shall be filed within thirty days after the
certification, determination, or other action
by the Comptroller General for which review
is sought.

“(b) Burrs To IMPLEMENT CHAPTER.—

“(1) The Comptroller General, the na-
tional committee of any political party, and
individuals eligible to vote for President are
authorized to institute such actions, includ-
ing actions for declaratory judgment or in-
Junctive rellef, as may be appropriate to im-
plement or construe any provision of this
chapter.

“(2) The district courts of the United
States shall have jurisdiction of proceedings
instituted pursuant to this subsection and
shall exercise the same without regard to
whether a person asserting rights under pro-
visions of this subsectlon shall have exhaust-
ed any administrative or other remedies that
may be provided at law. Such proceedings
shall be heard and determined by a court
of three judges in accordance with the pro-
visions of section 2284 of title 28, United
States Code, and any appeal shall lie to the
Supreme Court. It shall be the duty of the
judges designated to hear the case to assign
the case for hearing at the earllest prac-
ticable date, to participate in the hearing
and determination thereof, and to cause the
case to be in every way expedited.

“Sec. 9012. CrIMINAL PENALTIES.

“(a) ExcEss CAMPAIGN EXPENSES—

“(1) It shall be unlawful for an eligible
candidate of a political party for President
and Vice President In a presidential election
or any of his authorized committees know-
ingly and willfully to incur qualified cam-
palgn expenses in excess of the aggregate
payments to which the eligible candidates
of a major party are entitled under section
0004 with respect to such electlon.

“(2) Any person who violates paragraph
(1) shall be fined not more than $5,000, or
imprisoned not more than one year or both.
In the case of a viclation by an authorized
committee, any officer or member of such
committee who knowingly and willfully con-
sents to such violation shall be fined not
more than $5,000, or imprisoned not more
than one year, or both.

“(g) CONTRIBUTIONS.—

“(1) It shall be unlawful for an eligible
candidate of a major party in a presidential
election or any of his authorized committees
knowingly and willfully to accept any con-
tributions to defray qualified campaign ex-
penses, except to the extent necessary to
make up any deficlency in payments received
out of the fund on account of the applica-
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tion of section 9006(c), or to defray expenses
which would be qualified campaign expenses
but for subparagraph (C) of section 9002
(11).

““(2) It shall be unlawful for an eligible
candidate of a political party (other than a
major party) in a presidential election or
any of his authorized committees knowingly
and willfully to accept and expend or re-
tain contributions to defray qualified cam-
paign expenses in an amount which exceeds
the qualified campalgn expenses incurred
with respect to such election by such eligible
candidte and his authorized committees.

*“{8) Any person who violates paragraph
(1) or (2) shall be fined not more than $5,000,
or imprisoned not more than one year, or
both. In the case of a violation by an au-
thorized committee, any officer or member
of such committee who knowingly and will-
fully consents to such violation shall be
fined not more than £5,000, or imprisoned not
more than one year, or both.

*“(¢) UNLAWFUL USE OF PAYMENTS.—

“{1) It shall be unlawful for any person
who receives any payment under section 90086,
or to whom any portion of any payment re-
celved under such section is transferred,
knowingly and willfully to use, or authorize
the use of, such payment or such portion
for any purpose other than—

“(A) to defray the qualified campaign ex-
penses with respect to which such payment
was made, or

“(B) to repay loans the proceeds of which
were used, or otherwise to restore funds (oth-
er than contributions to defray qualified
campalgn expenses which were received and
expended) which were used, to defray such
qualified campalgn expenses.

“(2) Any person who violates paragraph
(1) shall be fined not more than $10,000, or
imprisoned not more than five years, or
both.

“(d) FarLsE STATEMENTS, ETC.—

“(1) It shall be unlawful for any person
knowingly and willfully—

“(A) to furnish any false, flctitious, or
fraudulent evidence, books, or information
to the Comptroller General under this sub-
title, or to include in any evidence, books,
or information so furnished any misrepre-
sentation of a material fact, or to falsify
or conceal any evidence, books, or informa-
tion relevant to a certification by the Comp-
troller General or an examination and audit
by the Comptroller General under this chap-
ter; or

“(B) to fall to furnish to the Comptroller
General any records, books, or information
requested by him for purposes of this chapter.

“(2) Any person who violates paragraph
(1) shall be fined not more than $10,000, or
imprisoned not more than five years, or both.

“(e) EKICKBACKS AND ILLEGAL PAYMENTS.—

“(1) It shall be unlawful for any person
knowingly and willfully to give or accept any
kickback or any illegal payment in connec-
tion with any qualified campalgn expense of
eligible candidates or their authorized com-
mittees.

“(2) Any person who viclates paragraph
(1) shall be fined not more than $10,000, or
imprisoned not more than five years, or both.

“(3) In addition to the penalty provided
by paragraph (2), any person who accepts
any kickback or illegal payment in connec-
tion with any qualified campalgn expense of
eligible candidates or their authorized com-
mittees shall pay to the Secretary, for deposit
in the general fund of the Treasury, an
amount equal to 125 percent of the kickback
or payment received.

“{f) UmnaUTHORIZED EXPENDITURES AND CON-
TRIBUTIONS ~—

*“{1) Except as provided in paragraph (2),
it shall be unlawful for any political com-
mittee which is not an authorized commit-
tee with respect to the eligible candidates of
a political party for President and Vice Presi-
dent in a presidential election knowingly and
willfully to Incur expenditures to further the
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election of such candidates, which would con-
stitute qualified campaign expenses if in-
curred by an authorized committee of such
candidates, in an aggregate amount exceed-
ing $1,000.

“(2) This subsection shall not apply to (A)
expenditures by a broadcaster regulated by
the Federal Communications Commission, or
by a periodical publication, in reporting the
news or in taking editorial positions, or (B)
expenditures by any organization described
in section 501(c) which is exempt from tax
under section 501(a) in communicating to
its members the views of that organization.

“(3) Any political committee which vio-
lates paragraph (1) shall be fined not more
than $5,000, and any officer or member of
such committee who knowingly and willfully
consents to such violation and any other in-
dividual who knowingly and willfully vio-
lates paragraph (1) shall be fined not more
than $5,000, or imprisoned not more than
one year, or both.

“(g) UNAUTHORIZED DISCLOSURE OF INFOR-
MATION.—

(1) It shall be unlawful for any individual
to disclose any information obtained under
the provisions of this chapter except as may
be required by law.

*(2) Any person who violates paragraph
(1) shall be fined not more than $5,000, or
imprisoned not more than one year, or both.

*Sgc. 9013. EFFECTIVE DATE oF CHAPTER.
The provisions of this chapter shall take
effect on January 1, 1973.

“CHAPTER 96. PRESIDENTIAL ELECTION
CAMPAIGN FUND ADVISORY BOARD

“Sgc. 9021, ESTABLISHMENT OF ADVISORY
BOARD.

“(a) ESTABLISHMENT OF Boarp.—There is
hereby established an advisory board to be
known as the Presidential Election Cam-
paign Fund Advisory Board (hereinafter in
this section referred to as the ‘Board’). It
shall be the duty and function of the Board
to counsel and assist the Comptroller Gen-
eral of the United States In the performance
of the duties and functions imposed on him
under the Presldential Election Campaign
Fund Act,

“(b) ComrosiTiON oF BoArD—The Board
shall be composed of the following members:

“(1) the majority leader and minority lead-
er of the Senate and the Speaker and mi-
nority leader of the House of Representatives,
who shall serve ex officio;

“(2) two members representing each po-
litical party which is a mafjor party (as de-
fined in section 9002(6)), which members
shall be appointed by the Comptroller Gen-
eral from recommendations submitted by
such political party; and

“(8) three members representing the gen-

eral public, which members shall be selected
by the members described in paragraphs (1)
and (2).
The terms of the first members of the Board
described in paragraphs (2) and (3) shall ex-
pire on the sixtieth day after the date of the
first presidential election following January
1, 1073, and the terms of subsequent members
described in paragraphs (2) and (3) shall
begin on the sixty-first day after the date of
a presidential election and expire on the
sixtieth day following the date of the subse-
quent presidential election. The Board shall
elect a Chairman from its members.

“(¢) ComMmPENSATION.—Members of the
Board (other than members deseribed in sub-
section (b) (1) shall receive compensation at
the rate of $75 a day for each day they are
engaged in performing duties and functions
as such members, including traveltime, and,
while away from their homes or regular
places of business, shall be allowed travel ex-
penses, including per diem in lieu of sub-
sistence, as authorized by law for persons in
the Government service employed inter-
mittently.
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"(d) StaTvs,—Service by an individual as a
member of the Board shall not, for purposes
of any other law of the United States be con-
sidered as service as an officer or employee of
the United States.”

Sec. 802. MISCELLANEOUS AMENDMENTS.

(a) DESIGNATION OF INCOME TAX Pav-
MENTS TO PRESIDENTIAL ELECTION CAMPAIGN
Funp—Effective with respect to taxable
years ending on or after December 31, 1972,
sectlon 6096(a) (relating to designation of
income tax payments to the presidential
electlon campaign fund) is amended to read
as follows:

‘“(a) In GENErRAL—Every individual (other
than a nonresident alien) whose income tax
Hability for any taxable year is $1 or more
may designate that $1 shall be pald over to
the Presidential Election Campaign Fund
for the account of the candidates of any
specified political party for President and
Viece President of the United States, or If no
specified account is designated by such in-
dividual, for a general account for all can-
didates for election to the Offices of Presi-
dent and Vice President of the United
States, in accordance with the provisions of
section 9006(a) (1). In the case of a joint
return of husband and wife having an in-
come tax liability of $2 or more, each spouse
may deslgnate that #1 shall be paid to any
such account in the fund.”

(b) REPEAL OF CERTAIN PROVISIONS.—

(1) Sections 303, 304, and 306 of the Presi-
dential Election Campaign Fund Act of 1966
(80 Stat. 1587) are repealed.

(2) The enactment of subtitle H of the
Internal Revenue Code of 1954 by sectlon
801 of this Act is intended to comply with
the provisions of section 5 (relating to the
Presidential Election Campaign Fund Act
of 1966) of the Act entitled “An Act to re-
store the Investment credit and allowance
of accelerated depreciation in the case of
certain real property”, approved June 13, 1967
(Public Law 90-26, 81 Stat. 58). The pro-
visions of section 6096 of the Internal Rev-
enue Code of 1954, together with the amend-
ments of such section made by subsection
(a) shall be applicable only to taxable years
ending on or after December 31, 1972.

And the Senate agree to the same.

RusseLL B. LoNg,
CLinTON P. ANDERSON,
HERMAN E. TALMADGE,
CARL T. CURTIS,
JACK MILLER,
Managers on the Part of the Senate.
W. D, Ms,
AL ULLMAN,
JaMEs A, BURKE,
MARTHA W. GRIFFITHS,
JoHN W. BYRNES,
JacksonN E. BETTS,
HErRMAN T. SCHNEEBELI,
Managers on the Part of the House.

JOINT EXPLANATORY STATEMENT OF THE
COMMITTEE OF CONFERENCE

The managers on the part of the House
and the Senate at the conference on the
disagreeing votes of the two Houses on the
amendments of the Senate to the bill (H.R.
10947) to provide a job development invest-
ment credit, to reduce individual income
taxes, to reduce certain excise taxes, and for
other purposes, submit the following joint
statement to the House and the Senate in
explanation of the effect of the action agreed
upon by the managers and recommended in
the accompanying conference report:

FARM MACHINERY AND EQUIPMENT

Amendment No. 4: Under the bill as passed
by the House, the investment credit pro-
vided by section 38 of the Internal Revenue
Code of 1954 is restored for property acquired
after August 15, 1971, or acquired during the
period April 1-August 15, 1871, pursuant to
an order placed after March 31, 1971. Senate
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amendment no. 4 restored the investment
credit for farm machinery and equipment
acquired during the period January 1-August
15, 1971, pursuant to an order placed during
the period January 1, 1871, through March
31, 1971.

The Senate recedes.

ACCOUNTING FOR INVESTMENT CREDIT IN
FINANCIAL REPORTS

Amendment No. 7: The Senate amendment
provides that, for purposes of accounting for
the Investment credit in financial reports, no
taxpayer shall be required to use any par-
ticular method of accounting, The amend-
ment also requires taxpayers to disclose in
their financial reports, the method of ac-
counting used for the investment credit.

The House recedes with an amendment.
The conference agreement clarifies the ap-
plication of the Senate amendment by pro-
viding that taxpayers for purposes of report-
ing to Federal agencies and for purposes of
making financial reports subject to regula-
tion by Federal agencles are to be permitted
to account for the tax benefit of the invest-
ment credit either currently in the year In
which the Investment credit is taken as a tax
reduction, or ratably over the life of the as-
set. This includes not only reports made to
the Pederal Government, but also reporting
to stockholders to the extent any Federal
agency has the authority to specify the
method of such reporting. This treatment is
to be avallable notwithstanding any other
law or regulation under law. The method
used after the date of the bill must be con-
sistently followed unless permission to make
a change in the method of reporting is ob-
tained from the Secretary or his delegate.
The requirements set forth in this provision
are not to apply to reports of public utilities
for which other rules are provided under
section 105 of the bill.

USEFUL LIFE FOR INVESTMENT
CREDIT PURPOSES

Both the bill as passed by the House and
as passed by the Senate in sectlon 102 provide
that a taxpayer must use the same useful
life with respect to an asset in determining
the amount of the allowable investment cred-
it as the taxpayer uses in computing de-
preciation or amortization on the asset. The
conferees agreed that this was not the rule
in the past.

The conferees also concluded that where
a taxpayer uses a method of depreciation,
such as the units-of-production method or
the income-forecast method, which does not
directly relate the useful life of the prop-
erty in terms of a specific number of years,
the determination as to what constitutes the
useful life for purposes of the investment
credit as required by the bill should be made
by comparing the depreciation taken under
the units-of-production method or income-
forecast method at the end of 8, 5, and 7
years with the most 1liberal depreciation
which would be taken under the double-de-
clining-balance or sum-of-the-years digits
method for an asset of the useful life of
seven years. If the depreciation expected to
be taken under the units-of-production
method or income-forecast method at these
time intervals does not exceed by more than
20 percent the depreciation taken under the
most favorable of the other two methods,
the useful life of the asset under the income-
forecast method or units-of-production
method will be assumed to be seven years.
Similar comparisons may be made with other
useful lives, If the depreciation actually
taken is greater than anticipated, then rules
achleving essentially the same result as the
recapture rules with respect to the invest-
ment credit are to apply. The eflect of this
is to permit the taxpayer to obtain a tax
credit where he utilizes a method of de-
preciation which ylelds results substantially
equivalent to the double-declining balance
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or sum-of-the-years digits methods of de-
preciation for comparable useful lives. This,
of course, does not prevent a taxpayer from
showing on the basis of his particular facts
or circumstances, that other treatment with
respect to the investment credit should be
made applicable,

LIMITATION OF CREDIT TO DOMESTIC

PRODUCTS

Amendment No. 8: Under the bill as passed
by the House, the investment credit was not
to be available for certain property which is
completed outside the United States or 50
percent or more of the basis of which is at-
tributable to value added outside the United
States, if the construction of the property
begins before the termination date of Presi-
dential Proclamation 4074 (which imposed
the import surcharge) cr is acquired before
that date. Senate amendment No. 8 provides
that the Investment credit will not be de-
nied for foreign property acquired pursuant
to an order placed after March 31, 1971, and
before August 16, 1971 (or the construction
of which by the taxpayer began during this
period).

The House recedes.

Amendment No. 9: The bill as passed by
the House authorized the President by Ex-
ecutive order where he finds it in the public
interest to exempt any articles or class of
articles from the provision which denies the
investment credit to certain foreign property
in the case of acquisitions pursuant to or-
ders after (or the construction of which be-
gan after) August 15, 1971. Any such exemp-~
tion could be prospective only from the date
of the Executive order. Under Senate amend-
ment No. 9, the exemption could be retroac-
tive for up to two years if the President de-
termined it to be in the public interest.

The House recedes with an amendment
under which the exemption can be made
retroactive to any date after August 15, 1971,
if the President determines it to be iIn the
public interest.

Under the above provision, the House in-
dicated that among the situations in which
it believed it was in the public interest to
walve the limitation with respect to the in-
vestment credit were: (1) where the United
States market for a particular type of item
tends toward a monopolistic one (i.e., is dom-
inated by one or two domestic producers);
{2) where there are practically no U.S. man-
ufacturers of the type of products involved
and substantially all items of these types
are imported; and (3) where the foreign
producer of an item can show that it is seek-
Ing to develop a market in the United States
prior to transferring the manufacturing op-
erations for the item to the United States.
The Senate Finance Committee report ex-
presses general agreement with these three
illustrations of public interest but adds a
fourths. It would also provide for the waiving
of the limitation where so-called “free-list”
non-duty items which have a long history of
free trade (such as farm machinery) are in-
volved. However, the Senate Finance Com-
mittee report also indicated that it is con-
templated that the President would not ter-
minate the limitation with respect to an
article (or brand of article) if there is a find-
ing that a corporaticn (or an affiliated group
of corporations within the meaning of sec-
tion 312(1) (2)) has increased the forelgn
production of that article while within a rea-
sonable time before or after that increase
there had been significant decreases in the
production of that article (or substantially
similar article) in the United States.

The conferees agreed as to the appropriate-
ness of the fourth category added in the
Senate Finance Committee report. However,
they concluded that it was inappropriate
to llmit the application of the four excep-
tions referred to above where there had
previously been a significant decrease in the
domestic production of the article in ques-
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tion (or substantially similar article). The
application of such a rule would be difficult
to apply administratively and could result
in undesirable consequences with respect
to domestic consumers, where, for example,
this would perpetuate a situation tending
toward monopoly.

Amendment No. 10: The Senate amend-
ment authorizes the President to continue
the application of the foreign property pro-
vision of the bill, when he terminsates Presi-
dential Proclamation 4074, to any article or
class of articles, or to any article or class of
articles manufactured or produced in any
foreign country, if he determines such ac-
tion to be in the public interest.

The House recedes with an amendment.
Under the conference agreement, if on or
after the date of the termination of Proc-
lamation 4074, the President determines
that a foreign country malntains nontariff
trade restrictions, including variable import
fees, which substantially burden TUnited
States commerce in a manner inconsistent
with provisions of trade agreements, or en-
gages In discriminatory or other acts (in-
cluding tolerance of international cartels)
or policles unjustifiably restricting United
States commerce, he may by Executive order
apply the foreign property provision of the
bill to any article or class of articles manu-
factured or produced in such foreign coun-
try for such period as may be provided by
Executive order. The trade restrictions and
discriminatory acts referred to by this pro-
vision are the same as those contained in
section 252(b) of the Trade Expansion Act
of 1962

DEFINITION OF SBECTION 38 PROPERTY

Amendment No. 11: Section 104 of the bill
as passed by the House made several changes
in the definition of 'section 38 property”,
that is, property which qualifies for the in-
vestment credit. Livestock and communica-
tion satellites (as defined in section 103(3)
of the Communication Satellite Act of 1962),
or any interest therein, of a United States
person were made eligible for the credit. The
bill as passed by the House provided that
property for which a taxpayer elected rapid
amortization under the various provisions of
the Internal Revenue Code of 1954 would
not be eligible for the credit. Among these
provisions where only one of the two provi-
sions would be applicable was section 187
relating to certain coal mine safety equip-
ment.

Senate amendment No. 11 modified some
of these changes and made several addi-
tional rules. In the case of livestock, the Sen-
ate amendment provided that horses would
not be eligible for the investment credit and
that, if livestock was acquired to replace
substantially identical livestock sold or
otherwise disposed of within a perlod be-
ginning 6 months before and ending 6
months after the acquisition, generally the
cost of the livestock acquired would be re-
duced, for purposes of the investment credit,
by the amount realized on the sale or dis-
position.

Senate amendment No. 11 also provided
that coal mine safety equipment would be
eligible for the investment credit as well as
for rapid amortization.,

The Senate amendment clarifies the pro-
vision of present law relating to storage
facilities (sectlon 48(a)(1)(B)(il) of the
Code) so as to make it clear that such pro-
vision applies only to facilities for the bulk
storage of fungible commodities, including
commodities in a liquid or gaseous state.

The Senate amendment extends the invest-
ment credit to coln-operated washing ma-
chines and dryers located in apartment build-
ings.

Under present law, property used predomi-
nantly outside the United States generally
does not qualify for the investment credit,
Present law and the bill as passed by the
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House provide a number of exceptions to this
rule. Senate amendment no, 11 provides two
additional exceptions. The first is for prop-
erty (other than a vessel or aircraft) of a
United States person which is used in in-
ternational or territorial waters for the pur-
pose of exploring for, developing, removing,
or transporting resources from ocean waters
or submarine deposits. The second is for any
cable, manufactured in the United Btates, or
any interest therein, of a domestic regulated
telephone company (or of a wholly owned
domestic subsidiarv of such a company), if
the cable is part of any submarine cable sys-
tem which constitutes part of a communica~-
tion link with the United States.

Senate amendment no. 11 makes it clear
that replacement track material of a rafl-
road that uses the retirement-replacement
method of accounting for depreclation of its
rallroad track qualifies for the investment
credit if the replacement is made under cer-
tain specified conditions or circumstances. A
special limitation applies if the replacement
is made as a result of a casualty.

The House recedes with amendments. Un-
der the conference agreement, the special
rule provided by the Senate amendment for
replacement livestock is not to apply if the
replacement is due to an involuntary conver-
sion (including an involuntary conversion on
account of disease or drought to the extent
provided in section 1033 of the Code). The
conference agreement restores the provision
of the bill as passed by the House relating
to coal mine safety equipment for which
rapid amortization is elected. The conference
agreement includes the provisions of the Sen-
ate amendment relating to storage facilities,
coin-operated washing machines and dryers
located in apartment bulldings.

The conference agreement also removes
the permanent requirement that submarine
telephone cable, In order to be eligible for
the investment credit, must be manufactured
in the United States and makes it clear that
the provision applies only to cables, or in-
terests in cables, used exclusively in com-
munication links between the United States
and foreign countries. No Inference is to be
drawn as to the treatment of such submarine
telephone cable under prior provisions relat-
ing to the investment credit, either as a result
of this provision or as a result of any other
provision included in this section. Finally,
the conference agreement includes the por-
tion of the Senate amendment which pro-
vides that property (other than vessels or
alrcraft) used to explore for, develop, remove,
or transport resources from ocean waters or
submarine deposits under such waters is to
be eligible for the investment credit. Certain
types of drilling rigs used for these purposes
have, under prior rulings, been held to be
eligible for the investment credit as docu-
mented vessels. No change is intended to be
made In the status of such rigs.

USED PROPERTY

Amendment No. 12: Under prior law, used
property qualifies for the investment credit
to the extent that the cost of such property
placed in service by a taxpayer in any tax-
able year does not exceed $50,000.

Under the bill as passed by the House, this
limit was increased to $65,000, but was re-
quired to be reduced by the amount of the
qualified investment in new section 38 prop-
erty placed in service by the taxpayer during
the taxable year.

Senate amendment No. 12 struck out this
provision of the bill as passed by the House,
and restored prior law.

The House recedes.

PUELIC UTILITY PROPERTY

Amendment No. 14: Under the bil]l as
passed by the House, public utility property
(l.e., section 38 property placed in service by
certain regulated companies) qualifies for
only four-sevenths of the investment credit
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(three-sevenths under prior law). Included
among the utilitles subject to this limita-
tion are regulated telephone companies and
domestic telegraph companies. The bill as
passed by the House extended this limitation
to regulated Iinternational telegraph com-
panies and other regulated companies pro-
viding communication services.

Senate amendment no. 14 restored inter-
national telegraph companies to their status
under prior law but extended the definition
of public utility property to include com-
munication property of any taxpayer if it is
of the type used by persons engaged in pro-
viding regulated telephone or microwave
communication services and if the taxpayer
uses the property predominantly for com=-
munication purposes.

The House recedes with an amendment.
Under the conference agreement, the pro-
visions of the Senate amendment are re-
tained but in the case of submarine cable
circuits of a regulated international tele-
graph company, the investment credit with
regard to any circult between the United
States and a point outside the United States
is to be limited to so much of the interest of
the company in the circult as does not ex-
ceed 50 percent of the total interests in the
circuit.

TREATMENT OF INVESTMENT CREDIT FOR
RATEMAKING PURPOSES

Amendment No. 156: The bill as passed by
the House provides the following three basic
elective options as to treatmeny of the in-
vestment credit for ratemaking purposes: (1)
under the first option the credit may not be
flowed through to income but may be used
to reduce the rate base (provided that this
rate base reduction is restored not less rap-
idly than ratably over the useful life of the
property); (2) under the second option the
credit may be flowed through to income (but
not more rapidly than ratably over the useful
life of the property) and there must not be
any adjustment to reduce the rate base: (3)
under the third option there would be no
restrictions on the treatment of the credit
for ratemaking purposes. All regulated com-
panies may choose between option (1) and
option (2) within 90 days after the date of
the enactment of this bill. If no election 1s
made In that time, option (1) applies. Op-
tion (3) (election of which must be made
within 90 days after enactment) is to be
avallable only with respect to property where
under the accelerated depreciation rules en-
acted as part of the Tax Reform Act of 1969
the benefits of the credit were flowed through
to the customers. If, after March 31. 1972, a
company flows through to income an amount
greater than that permitted under the op-
tion applicable to that company, or its rate
base iz adjusted by an amount greater than
that permitted under its applicable option,
then the company is to lose the investment
credit with respect to its publie utility prop-
erty for all open years and all future years.

Senate amendment No. 156 adopts the basic
structure of the House provision with several
changes. First, it provides that a regulated
company furnishing steam through a local
distribution system or gas or steam by pipe-
line may elect to have neither flow through
nor rate base adjustment where a Federal
agency having ratemaking jurisdiction de-
termines that the natural domestic supply
of the product is Insufficlent to meet the
present and future needs of the domestic
economy; this election must be made within
90 days after enactment. Second, a company
that elects the second option (ratable flow-
through but no rate base adjustment) must
use the same ratable flow through on its reg-
ulated books of account for any other pur-
poses for which those books are used (thus,
there may be no requirement that the com-
pany treat the investment credit in its re-
ports to shareholders, or to the publie, In any
manner different from the manner the com-
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pany treats the investment credit for rate-
making purposes). Third, ratemaking treat-
ment of the credit must be conformed to the
rules provided by the bill in the first final
action taken by the regulatory agency after
enactment of the bill, rather than by March
31, 1972, as provided under the House bill.
Fourth, a denial of the credit under the bill
because of a regulatory agency acting incon-
sistently with the rules of the bill will not
apply to property placed in service after the
agency puts into effect a determination
which is consistent with the bill.

The House recedes with a clerical amend-
ment.

LIMITATION ON CARRYOVERS AND CARRYBACKS

Amendment No. 23: When the Investment
credit was terminated in 1969 a limitation
was Ilmposed on the amount of carryovers
and carrybacks of prior unused credits which
a taxpayer could use in any taxable year
after the termination. The bill as passed by
the House removed this limitation for tax-
able years ending after December 31, 1871.
The Senate amendment provides in effect
that the limitation is to be removed for the
portion of taxable years ending in 1971 after
August 15.

The House recedes.

AVAILABILITY OF CREDIT TO CERTAIN LESSORS

Amendment No. 27: The bill as passed by
the House provided that in certain cases the
credit provided by section 38 of the Code
is not allowed to noncorporate lessors of
property. Senate amendment no. 27 makes
it clear that, where the lessor is a partnership
which has a corporate partner, this limita-
tion does not deny to the corporate partner
fge credit which is otherwise allowable to

The House recedes.

CERTAIN PROPERTY LEASED FOR SHORT TERM

Amendment No. 28: Under prior law, a
lessor of section 38 property could elect to
“pass through" the investment credit to the
lessee of the property. Senate amendment
WNo. 28 adds a special rule applicable to a
short term lease of property which is defined
in the amendment as a lease for a term
which is less than 80 percent of the class
life of the property leased. In the case of
such a lease, the Senate amendment limits
the amount of the investment credit which
can be passed through to the lessee to the
same percentage of the credit which would
be passed through under the general lease
rule as the percentage which the term of
the lease Is of the class life of the property.

The House recedes with amendments.
Under the conference agreement the speclal
rule provided by the Senate amendment is
not to apply to leases of property which
have a class life of 14 years or less or to
leases which are "net leases” (as defined in
section 57(c) (2) of the Code).

CERTAIN PROFERTY PLACED IN SERVICE IN RURAL
AREAS AND CENTRAL CITIES

Amendment No. 29: Under the bill as
passed by the House, the amount of the in-
vestment credit is generally 7 percent of the
qualified Investment (as defined In section
46(c) of the Code). Benate amendment No.
29 provided that in the case of certain prop-
erty placed in service in rural areas and cen-
tral cities, the credit would be 10 percent in-
stead of T percent.

The Senate recedes.

RAILROAD ROLLING STOCK

Amendment No. 30: Under present law
(sectlon 263(e) of the Code), certaln ex-
penditures incurred in connection with the
rehabilitation of a unit of rallroad rolling
stock (except a locomotive) are treated as
deductible repairs under section 162 or 212
of the Code.

Senate amendment No. 30 makes this pro-
vision elective and also in effect, permits the
taxpayer to elect either this provision or the
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new repair allowance provision provided by
the bill as passed by the House (new section
263(f) of the Code).

The House recedes.
TRANSITIONAL RULES FOR REAL PROPERTY AND

SUBSIDIARY ASSETS

Amendment No. 33: The Senate amend-
ment provides two transitional rules, one
applicable to real property and the other
to subsidiary assets, under the new class life
depreclation system provided by the bill as
passed by the House. These transitional rules
are to apply to property placed In service
during the period beginning January 1, 1971,
and ending December 31, 1973, or if earlier
the date on which class lives are subse-
quently prescribed by the Secretary of the
Treasury or his delegate,

The House recedes.

INCREASE IN PERSONAL EXEMPTION

Amendment No. 35. Under existing law,
the amount of the personal exemptlon is
#8650 for calendar year 1971, $700 for 1972,
and $750 for 1973 and later years. Under the
bill as passed by the House, the personal
exemption would be 8675 for calendar year
1971 and $750 for 1972 and subsequent tax-
able years.

Senate amendment No. 35 retained the
2675 personal exemption for calendar year
1971, but the amount of the personal exemp-
tion for calendar year 1972 and subsequent
taxable years would be $800.

The Senate recedes.

LOW INCOME ALLOWANCE

Amendments Nos. 38 and 39:

The House bill increased the low income
allowance to $1,300 for calendar 1972 and
subsequent years.

The Senate amendments made this change
effective also for taxable years beginning in
1971.

The Senate recedes.

CERTAIN FISCAL YEAR TAXPAYERS

Amendment No. 46: Under the bill as
passed by the House, section 21 of the In-
ternal Revenue Code of 1954 was amended
to provide for proration of the changes in
personal exemptions made by the bill in the
case of a taxpayer whose taxable year is not
the calendar year.

Senate amendment No. 45 provides for
both the changes in the personal exemp-
tion and the changes in the standard de-
duction to be prorated for these taxpayers.

The House recedes.

WITHHOLDING CHANGES

Amendment No. 47: Existing law provides
a percentage withholding method for 1871,
1972, and 1973 which incorporates the per-
sonal exemption and the standard deduction
provided by existing law for those years.
Wage bracket withholding tables based on
the percentage method are prescribed by the
Secretary of the Treasury. Under existing
law, there is significant underwithholding
In many cases. The bill as passed by the
House amended the withholding provisions
to reflect changes made by the bill in the
personal exemption and standard deduc-
tlon and to minimize underwithholding.
These changes in withholding would take ef-
fect in two stages, the first stage was to be
effective with respect to wages pald after
November 14, 1971, and before January 1,
1973, and the second stage with respect to
wages pald after December 31, 1972.

Senate amendment No. 47 amended the
withholding provisions to reflect changes
made by the Senate amendments in the per-
sonal exemption and standard deduction and
to minimize underwithholding. Under the
Senate amendments, these changes would
take effect in one stage, that is, with respect
to wages pald after December 31, 1971.

The House recedes with amendments. Un-
der the conference agreement with the with-
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holding provisions are amended to reflect
changes made by the action recommended
in the accompanying conference report in
the personal exemption and the standard
deduction and to minimize underwithhold-
ing. Under the conference agreement, these
changes are to take effect in one stage, ef-
fective with respect to wages paid after Jan-
uary 15, 1972,

DECLARATIONS OF ESTIMATED INCOME TAX BY
INDIVIDUALS

Amendment No. 48: The bill as passed by
the House would increase the income levels
above which a declaration of estimated in-
come tax by individuals is required. It would
also increase the levels applicable in the case
of those requirements for filing declarations
which are based on final tax liability or on
the amount of income from sources other

Senate amendment No. 48 would accept
the House provision in this respect but
would provide that it is to take effect with
respect to taxable years beginning after De-
cember 31, 19071 (instead of with respect to
taxable years beginning after December 31,
1972).

The House recedes.,

CERTAIN EXPENSES TO ENABLE INDIVIDUAL TO
BE GAINFULLY EMPLOYED

Amendment No. 49: Under existing law
(section 214 of the Code) certain categories
of taxpayers are allowed an itemized deduc-
tion for amounts they spend for the care of
certain dependent children (under age 13)
and also for incapacitated dependents where
such amounts enable the taxpayer to be
gainfully employed. The amount of the
deduction for any taxable year is limited to
$600 where there is one such dependent, or
to $000 where there are two or more such
dependents, Generally for married couples
the amount of the deduction is reduced
by the adjusted gross income in excess of
$6,000.

Senate amendment no, 49 revises and
broadens the existing provision by making
the deduction available both for household
service expenses and dependent care expenses
incurred in order to permit the taxpayer to
be gainfully employed. For services of these
types provided in the home, a deduction for
us to $400 a month is allowed, The $400 de-
ductible amount may also consist of child
care expenses outside of the home of up to
$200 a month for the care of one child, $300
a month for the care of 2 children, and $400
for the care of 3 or more children.

The deduction under this provision is avail-
able for expenses for gainful employment
where the taxpayer’s household Includes a
child under age 15 who may be claimed as a
dependent of the taxpayer, a disabled de-
pendent (regardless of age), or a disabled
spouse. In the case of disabled dependents,
the eligible expenses are reduced by adjusted
gross income and nontaxable disability pay-
ments (government or private) in excess of
$750 received by the dependent; and in the
case of a disabled spouse, by disability pay-
ments. For married couples, the deductlion is
fully avallable where their combined annual
adjusted gross income Is not above $18,000.
For those with Incomes above this amount
the otherwise allowable deduction s reduced
50 cents for each dollar of income above
$18,000. The deduction is available whether
or not the taxpayer takes the standard de-
duction.

The House recedes with an amendment.
The conference agreement essentially retains
the Senate amendment. However, the de-
duction may be taken only as an itemized
deduction and the #$18,000 income limit,
above which the allowable deductlon is re-
duced, is made applicable to unmarried as
well as married taxpayers. In addition, the
conference agreement clarifies the fact that
a deduction is allowed only for expenses in-
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curred to enable a taxpayer to be employed
on a substantially full-time basis (employed
for three-quarters or more of the normal or
customary work week or the equivalent dur-
ing the month).

The conference agreement also makes it
clear that a taxpayer maintains a household
for any period, only if he furnishes over half
the cost of maintaining the household dur-
ing such period.

The requirement that the expenses be in-
curred to enable the taxpayer to be gainfully
employed is not intended to include amounts
paid to an individual who is employed, for
example, predominantly as a gardener, bar-
tender, or chauffeur.

In the case of the reduction of otherwise
allowable deductions by the adjusted gross
income or disability payments received by a
dependent, the expenses to be offset are only
those expenses solely attributable to the dis-
abllity of the dependent and are not to in-
clude the household service expenses which
would be allowable in the absence of such
dependent.

In these cases, the adjusted gross Income
and disability payments received by the de-
pendent are applied first against any ex-
penses incurred on his behalf in excess of
the $400-a-month limit. Then any remain-
ing payment received is applied against the
expenses coming within the $400-a-month
limit. Next the reduction for adjusted gross
income in excess of $18,000 is applied. Ad-
justed gross income in excess of $18,000 in
the taxable year reduces the amount of
eligible expenses incurred (after the im-
position of the $400-a-month limit) by 50
cents for each dollar of adjusted gross in-
come over $18,000.

For purposes of the reduction for adjusted
gross income in excess of #18,000, expenses
incurred during any month (regardless of
when paid) are to be compared to the ad-
justed gross income properly allocable to
such period. Generally, the period for this
purpose will be the taxable year, but allo-
cations to shorter periods (such as a month)
may be necessary where there is, for ex-
ample, a change in marital status.

Married taxpayers must file a joint return
in order to be eligible for the deduction (ex-
cept for a taxpayer who would not be con-
sidered to be marrled under section 143(b)
(1) (relating to certaln married individuals
living apart) if such section referred to any
dependent instead of only to a child). In
the case of individuals whose marital status

during the year, the availability of
the deduction is determined with regard to
the eligible et:::;)enses incurred and the in-
come earned each use during the
ﬂodofmhmmtalmsbpifslnamannermg?:
lar to present regulations.
LEVIES ON SALARIES AND WAGES

Amendment No. 50: Senate amendment
numbered 50 added a new subsection (d) to
section 6331 of the Code (relating to levy and
distraint) providing that levy may be made
on the salary or wages of an individual un-
der sectlon 6331(a) of the Code only after
the Secretary of the or his delegate
has notified the individual of his intention
to make such levy.

The House recedes with a substitute for
the Senate amendment which adopts the
substance of the Senate amendment but
makes clarifying changes.

UNEARNED INCOME OF CERTAIN TAXPAYERS

Amendment No. 51: Under the bill as
passed by the House, certain income of a
trust required to be included in the gross in-
come of a beneflclary of the trust was to be
disregarded in computing the percentage
standard deduction. In addition the sum of
the personal exemptions and standard de-
duction of the taxpayer could not exceed the
adjusted gross income computed without
regard to such Income of the trust.
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The Senate amendment provides that in
the case of a taxpayer who is dependent of
another taxpayer, the percentage standard
deduction is computed only with reference
to his earned income and the low income al-
lowance is not to exceed his earned income.

The House recedes.

LIMITATIONS ON CARRYOVERS OF UNUSED
CREDITS

Amendments Nos. 54 and 55: The bill as
passed by the House provides that in certain
corporate reorganizations the rules of pres-
ent law relating to carryover of net operating
losses shall also apply to unused investment
credits, unused foreign tax credits, and un-
used net capital losses. Senate amendment
No. 64 applles this provision to unused
work incentive program credits (added by
section 601 of the bill). Under the bill as
passed by the House, the new provision
would apply to reorganizations and other
changes in ownershlp occcurring after the
date of the enactment of the bill.

Senate amendment No. 55 limits the ap-
plication of this new provision to reorgani-
zatlons and other changes in ownership pur-
suant to a plan of reorganization or contract
entered into on or after September 29, 1971.

The House recedes.

DEFINITION OF NET LEASE; EXCESS INVESTMENT
INTEREST

Amendment No. 56: The bill as passed by
the House clarified the definition of a net
lease for purposes of the minimum tax on tax
preferences and for the limitation of the
deductibility of excess Investment interest.
Under present law, a lease is a net lease for
these purposes if the trade or business deduc-
tions arising with respect to the property
leased are less than 15 percent of the rental
income produced by the property.

The bill as passed by the House also re-
stricted the business deductions taken into
account for this purpose to deductions of the
lessor other than deductions for rents or
reimbursed expenses with respect to the
leased property.

Benate amendment no. 56 Incorporates
these changes and makes two additional
changes in the definition of a net lease. The
first change permits taxpayers to aggregate
all leases on a single parcel of real property
and treat the leases as a single lease for pur-
poses of determining whether in the aggre-
gate the real property is subject to a net
lease under the 15 percent rule. The second
permits a taxpayer to disregard real property
improvements which are more than 5 years
old for purposes of determining whether the
property Is subject to a net lease under the
15 percent rule described above. In addition,
the Senate amendment provides that the
amount of excess investment interest subject
to the minimum tax or subject to disallow-
ance under section 163 of the Code is to be
reduced by the amount of any “out-of-pocket
losses" of the taxpayer incurred with respect
to the leased property. These losses are, in
general, the amount by which the deductions
for business (or investment) expenses, inter-
est, and property taxes exceed the gross rental
income from the property.

The House recedes.

CAPITAL GAIN DISTRIBUTIONS OF CERTAIN
TRUSTS

Amendment No. 58: This Senate amend-
ment postpones for one year the applica-
tion of the capital gain distributions rule
enacted by the Tax Reform Act of 1969 in the
case of certain accumulation trusts in exist-
ence on December 31, 1969.

The House recedes.

WESTERN HEMISPHERE TRADE CORPORATIONS

Amendment No. 50: The bill as passed by
the House provided that in determining
whether a corporation qualified for the spe-
cial Western Hemisphere Trade Corporation
treatment of the Code, income derived from
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sources within the Virgin Islands of the
United States would not be taken into ac-
count.

The Senate amendment provides that for
purposes of the income tax law of the Vir-
gin Islands of the United States, the West-
ern Hemisphere Trade Corporation provi-
sions of the Internal Revenue Code will be
treated as having been repealed.

The House recedes.

CAPITAL GAINS AND STOCE OPTIONS

Amendment No. 60: Under present law
stock options and capital gains derived from
sources outside of the United States are not
subject to the minimum tax for tax prefer-
ences if the forelgn country in which the
transaction occurs does not give preferential
treatment under its tax laws. The bill as
passed by the House provides that, for pur-
pose of applying this provision, preferential
treatment is accorded if the foreign country
imposes no significant amount of tax with
respect to the transaction. Under the bill as
passed by the House, this new provision is
to apply to taxable years beginning after
December 31, 1969 (the effective date of the
minimum tax for tax preferences). The Sen-
ate amendment provided that this new pro-
vision would only apply to transactions oc-
curring after June 24, 1971.

The Senate recedes.

BRIBES, KICKBACKS, MEDICAL REFERRAL
PAYMENTS, ETC.

Amendment No. 61: Under present law
(section 162(c) (2) of the Code as amended
by the Tax Reform Act of 1969) a deduction
is denied for a payment which is an fllegal
bribe or kickback if the individual making
the payment is convicted or enters a plea of
guilty or nolo contendere, in a criminal pro-
ceeding. Present law also contains a special
provision under which the statute of limita-
tions for assessing deficlencies may be ex-
tended in these cases,

Senate amendment no. 61 denies a deduc-
tion for any payment which is an illegal
bribe, illegal kickback, or other illegal pay-
ment under any law of the United States, or
any State law which is generally enforced, if
the applicable law subjects the payor to a
criminal penalty or the loss of license or
privilege to engage in a trade or business. For
this purpose, a kickback includes a payment
in consideration of the referral of a client,
patient, or customer,

The Senate amendment also amended titles
XVIII and XIX of the Social Security Act
to provide criminal penalties for kickbacks,
bribes, and rebates made in connection with
the furnishing of items or services to indi-
viduals for which payment is made under
those titles (or is made out of Federal funds
under a State plan approved under those
titles).

The House recedes with amendments. Un-
der the conference agreement, the provisions
of the Senate amendment relating to illegal
bribes, illegal kickbacks, and other illegal
payments are retained but the burden of
proof in respect of the issue as to whether
a payment constitutes an illegal bribe, illegal
kickback, or other illegal payment within the
meaning of the Senate amendment is to be
upon the Secretary of the Treasury or his
delegate to the same extent as he bears the
burden of proof under section 7454 of the
Code, relating to fraud. The conference
agreement eliminates the provision under
which the statute of limitation for assessing
deficiencies may be extended in these cases.

Also under the conference agreement, a de-
duction will be disallowed for any kickback,
rebate, or bribe made by any provider of
services, supplier, physician, or other person
who furnishes items or services for which
payment is or may be made under the So-
clal Security Act, or In whole or in part out
of Federal funds under a State plan approved
under such Act, if the kickback, rebate, or
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bribe is made in connection with the fur-
nishing of such items or services or the mak-
ing or recelving of such payments. For this
purpose, a kickback includes a payment in
consideration of the referral of a client,
patient, or customer.

Under the Senate amendment, the changes
made with respect to illegal bribes, illegal
kickbacks, and illegal payments apply with
respect to payments made after December
30, 1969. The conference agreement retains
this effective date but provides that the pro-
vision relating to kickbacks, rebates, and
bribes under the Social Security Act is to
apply only with respect to payments made
on or after the date of enactment of the bill,

ACTIVITIES NOT ENGAGED IN FOR PROFIT

Amendment No. 62: Under present law,
in determining whether or not an activity
is engaged in for profit for purposes of ap-
plying section 183 of the Code (added by
the Tax Reform Act of 1969), there is a
rebuttable presumption that an activity is
engaged in for profit for a taxable year if
there is a profit in the activity in two tax-
able years out of the five taxable years
ending with the taxable year In question
(in the case of breeding, training, show-
ing, or racing horses, the period is 7 tax-
able years). This Senate amendment ap-
plies this presumption, in the case of a
new activity, by using a 5 (or 7) taxable
year period beginning with the year in
which the taxpayer first engages in an ac-
tivity. For this purpose, a taxpayer is treated
as not having engaged in any activity be-
fore 1970.

The House recedes.

CERTAIN DISTRIBUTIONS TO FOREIGN
CORPORATIONS

Amendment No. 63: This Senate amend-
ment provides that, in the case of a distribu-
tion of property to a foreign corporation (if
the amount received is not effectively con-
nected with the conduct by the recipient of
a trade or business within the United
States), the amount of the distribution is
the fair market value of the property.

The House recedes.

ORIGINAL ISSUE DISCOUNT

Amendment No. 64: This Senate amend-
ment provides special rules for taxing (and
withholding tax on) original issue discount
in the case of nonresident aliens and foreign
corporations if the income is not effectively
connected with the conduct of a trade or
business within the United States.

Neither the Senate amendment nor the
report of the Senate Filnance Committee is
intended to imply how bonds held for six
months or less are treated for tax purposes
when held by United States persons.

The House recedes with technical and
clerical amendments.

FOREIGN BENEFICIARIES OF ESTATES, TRUSTS AND
REAL ESTATE INVESTMENT TRUSTS

Amendment No. 65: This Senate amend-
ment provided special rules for taxing (and
withholding tax on) certain income of non-
resident aliens and foreign corporations from
domestic estates, trusts, and real estate in-
vestment trusts which have income from
property subject to depreciation, depletion,
or amortization. The conferees concluded
that this provision needed further study.

The Senate recedes.

INCOME FROM CERTAIN VESSELS AND AIRCRAFT

Amendment No. 66: This amendment pro-
vides that, if a taxpayer leases a domestically
produced aircraft or vessel described in the
Senate amendment to a United States per-
son, he may elect to treat income derived
with respect to the aircraft or vessel as in-
come derived from sources within the United
States. Such an election is to be irrevocable,
unless the Secretary of the Treasury or his
delegate consents to a revocation, and applies
to all income with respect to the aircraft or
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vessel, including gain on its sale or disposi-
tion.

The House recedes with an amendment
which incorporates the provisions of the Sen-
ate amendment with technical and clarifying
changes. Some of these changes are designed
to insure that, where an election is made,
both the income as well as the losses from
any such aircraft or vessel are treated as be-
ing from United States sources. The conferees
indicated that if it should develop that tax-
payers attempt to achieve TUnited BStates
source treatment for losses but foreign source
treatment for income or gains, corrective
measures will be considered.

INDUSTRIAL DEVELOPMENT BONDS

Amendment No. 67: Under present law,
certain smaill issues of industrial develop-
ment bonds are exempted from the rule
which provides that industrial development,
bonds are not obligations the interest on
which is excluded from tax. Generally, these
are issues of $1,000,000 or less, but under cer-
taln conditions, can be as much as $5,000,000.
Senate amendment no. 67 increased the
$1,000,000 1imit to §5,000,000, and eliminated
the special provisions for issues of $5,000,000
or less.

Also present law exempts obligation issues
for certain specified purposes from the in-
dustrial development bond rule. One of the
specified purposes is facilities for the local
furnishing of water. Senate amendment no.
67 eliminates the requirement that water fa-
cilities must be local and provides an ex-
emption for facilities for the furnishing of
water if the facilities are avallable on rea-
sonable demand to members of the general
public. -

The House recedes with amendments. The
conference agreement retains the provisions
of the Senate amendment relating to fa-
cilities for the furnishing of water. The con-
ference agreement retalns the provisions of
existing law with respect to the dollar limits
(both the $1,000,000 and 5,000,000 1imits) on
small issues which are exempt from the in-
dustrial development bond rule, but in-
creases from $250,000 to $1,000,000 the
amount of expenditures which may be dis-
regarded in applying the conditions relating
to issues of $5,000,000 or less where the ex-
penditures are required by circumstances
which could not be reasonably foreseen or
arise out of mistake of law or fact. Included
in these expenditures are expenditures neces-
sitated by erroneous cost estimates, by in-
creases in costs due to inflation, strikes, de-
lays, or architectural modifications but not
increases due to expansions.

EXPENSES FOR HIGHER EDUCATION

Amendment No. 68: This Senate amend-
ment provided an income tax credit (not
exceeding #$325) for certain expenses in-
curred by a taxpayer in providing an educa-
tion above the 12th grade for himself or any
other individual.

The Senate recedes.

DISCLOSURE OF INFORMATION BY FREPARERS OF
INCOME TAX RETURNS

Amendment No. 69: This Senate amend-
ment required a person who prepares an in-
come tax return or declaration of estimated
tax (other than his own return or declara-
tion) to declare under penalty of perjury
either (1) that he will not use, or make
avallable to any other person, information
furnished to him to prepare the return or
declaration, or (2) that he has obtained the
consent of the taxpayer to use, or make
avallable, such information. The Senate
amendment also provided a criminal penalty
if any preparer used, or made avallable, any
information furnished for the preparation
of a return or declaration unless the tax-
payer concerned had consented thereto.

The House recedes with an amendment.
Under the conference agreement, a criminal
penalty is provided if a person engaged in
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the business of preparing returns and decla-
rations (or who does so for compensation),
or in providing services in connection with
the preparations of returns and declara-
tions, discloses any information furnished
to him for the preparation of a return or
declaration or uses any such information
other than for the preparation of such re-
turn or declaration.

This provision does not apply to certain
specified cases, such as, use of information
to prepare State tax returns and disclosures
required by the Internal Revenue Code or
by court order.

Under the conference agreement this pro-
vision is to become effective on the first day
of the first month which begins after enact-
ment of the bill.

PROPERTY TAX CREDIT FOR THE ELDERLY

Amendment No. 70. This Senate amend-
ment provided an Income tax credit (not ex-
ceeding $300) for real property taxes, and
rent treated as real property taxes, paid by
individuals age 65 or over whose income
does not exceed $6,500.

The Senate recedes.

ADDITIONAL EXEMPTION FOR DISABILITY

Amendment No. 71: This Senate amend-
ment provided an additional personal ex-
emption for a taxpayer who is disabled and
for a spouse who is disabled.

The Senate recedes.

SELF-PROPELLED OIL WELL SERVICE OR DRILLING
EQUIPMENT VEHICLES AND MOTOR OPERATED
CRANES
Amendment No. 72: This Senate amend-

ment exempted from the highway use tax

certaln self-propelled oll well service or drill-
ing equipment and motor-operated cranes.

The Senate recedes.

DEPOSIT OF EMPLOYMENT TAXES BY SMALL

EMPLOYERS

Amendment No. 73: This Senate amend-

ment provided that employers of 50 or less
individuals would be required to pay or de-
posit only one time each quarter certain
taxes imposed or deducted and withheld un-
der subtitle C of the Code.

The Senate recedes.

BUDGET INFORMATION WITH RESPECT TO REVE-
NUE LOSSES AND INDIRECT EXFPENDITURES

Amendment No. 74: The Senate amend-
ment amends the budget and accounting
act to require the budget submitted by the
President (or special analyses presented with
the budget) to contain estimates of losses
in revenue from provisions of the Federal
income tax laws and also estimates of indi-
rect expenditures through the operation of
Federal tax laws.

The conferees concluded that it would be
more appropriate to have such estimates of
tax expenditures made by the Treasury De-
partment and to have the estimates sub-
mitted annually to the Committee on Ways
and Means of the House, the Committee on
Finance of the Senate and the Joint Com-
mittee on Internal Revenue Taxation. It is
expected that these tax expenditure reports
to the tax committees will initially be
modeled after similar reports previously
made and included in the Annual Reports
of the Secretary of the Treasury in 1868 and
1970. Modifications may, of course, be made
from time to time in consultation with the
tax committees. In addition to making these
reports to the tax committees on an an-
nual basis, the Treasury Department may
desire to include these data on tax expend-
itures in the annual report of the Secretary
of the 'I‘reasury. The Treasury Department
has Indicated its willingness to submit in-
formation to the tax committees in the man-
ner indicated above and as a result the
amendment no longer appears necessary.

The Senate recedes.

CONGRESSIONAL RECORD — SENATE

REPEAL OR SUSPENSION OF EXCISE TAX ON
PASSENGER AUTOMOBILES, ETC.

Amendments Nos. 76 through 84: The
House bill repealed the 7-percent excise tax
on domestic and imported passenger auto-
mobiles, the 10-percent tax on domestic and
imported light-duty trucks and buses of
10,000 pounds or less (gross vehicle weight),
and the T-percent tax on domestic and im-
ported automobile trailers and semitrailers.
In addition, it provided (in accordance with
specified standards and procedures) for re-
funds of the excise tax paid by consumers
purchasing passenger automobiles (or re-
lated articles) after August 15 or light-duty
trucks or buses (or related articles) after
September 22, 1971. Finally, it provided that
any use tax paid by a manufacturer or im-
porter with respect to an automobile or
light-duty truck after the specified date is
to be treated as an overpayment.

The Senate amendments followed the pro-
visions of the House bill In most respects in-
sofar as domestic vehicles are concerned, al-
though they also repealed the tax on do-
mestic truck trallers and semitrailers of
10,000 pounds or less which are sultable for
use with light-duty trucks, the tax on do-
mestic buses to be used predominantly in
urban mass transportation service, and the
tax on domestic containers to be used in con-
junction with trucks for solid waste dis-
posal. With respect to imported vehicles,
however, the Senate amendments suspended
rather than repealed these taxes, authoriz-
ing the President to reilmpose them on a
country-by-country basis (subject to the ex-
isting law phaseout) after considering
whether the country involved restricts the
sale or use therein of domestically manufac-
tured vehicles.

As to consumer purchase refunds (and the
treatment of use tax payments as overpay-
ments) the Senate amendments followed
the provisions of the House bill, except that
with respect to light-duty trucks it changed
from September 22 to August 156 the date
after which a purchase (or use) will give
rise to such a refund (or to such treatment).

In addition, the Senate amendments added
to the House bill new provisions (1) subject-
ing to ta. the original tires and tubes on
imported vehicles, (2) requiring the Treas-
ury Department to assure that the benefit
of these repeals and suspensions will be
passed on to consumers, and (3) transferring
7 percent of alcohol tax receipts to the High-
way Trust Fund to compensate it for the
revenues lost by these repeals and suspen-
sions.

The conference agreement follows the
House bill in repealing the taxes to which
that bill relates (rather than repealing them
in the case of domestic vehicles but only
suspending them in the case of imported
vehicles), and also repeals the taxes on the
additional types of vehicles and related
items included in the Senate amendments—
trailers and semitrailers of 10,000 pounds or
less which are suitable for use with light-
duty trucks, urban mass transit buses, and
containers for use in conjunction with
trucks for solld waste disposal (specifically
limiting the repeal in this case to trash con-
talners for such use). It also follows the
House bill in specifying the effective date
of the repeal (September 23 for light-duty
trucks and August 16 for passenger automo-
biles) for purposes of determining whether
a person purchasing a vehicle or related
article before the date of enactment is en-
titled to a refund of the tax pald and whether
use taxes pald with respect to a vehilcle be-
fore such date will be treated as an overpay-
ment. Only “new" vehicles will qualify for
consumer purchase (or floor stocks) refunds;
and the conferees anticipate that the test
of newness will be found to have been met
in the case of any vehicle (other than one
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being resold) if (1) it is covered by a full
manufacturer’'s warranty or more than 50
percent of the time and mileage of the
manufacturer's warranty is unexpired on the
day of the sale (or on the effective date of
the repeal for purposes of floor stocks re-
funds) and (2) in the case of passenger
automobiles, it has attached to it on that
day the “new car label” required by the
Automobile Information Disclosure Act of
1958.

The conference agreement includes the
provision from the Senate amendment which
subjects to tax (with the proceeds going into
the Highway Trust Fund) the original tires
and tubes on imported vehicles. It omits the
Senate language specifically requiring the
Treasury Department to issue regulations to
assure that the benefits of the repeals are
actually passed on to the ultimate consumers.
However, this was done with the understand-
ing that the Department Is to exerclse all
possible diligence and survelllance to see that
these benefits are in fact passed on, and that
the Council on Economic Advisers is to re-
view vehicle prices and report perlodically to
Congress regarding the extent to which the
tax reduction is In fact beilng passed on.
The Committees on Ways and Means and
Finance will follow these reports in consider-
ing whether they should relmpose this tax.
Finally, it omits the Senate language trans-
ferring alcohol tax receipts to the Highway
Trust Fund.

CREDIT AGAINST TAX ON COIN-OPERATED
GAMING DEVICES

Amendment No. 85: The Senate amend-
ment added to the House bill a new provi-
silon allowing a credit against the Federal
occupational tax on coin-operated gaming
devices (up to a maximum of 80 percent of
such tax) for similar State taxes iImposed on
legal gaming devices, but only where the State
is imposing such tax (or a similar tax) on
the date of enactment. Provision is included
for prepayment of the Federal tax as reduced
by the estimated amount of the new credit.

The conference agreement includes this
provision, except that it omits the require-
ment of the Senate amendment that the tax
(or a similar tax) be in effect in a State on
the date of enactment of the bill in order to
qualify for the new credit.

DOMESTIC INTERNATIONAL SALES CORPORATION

Amendments No. 86, 93, 106, and 116: The
Senate amendments provide that the tax de-
ferral made available under the bill with
respect to the export-related profits of a
DISC is to apply only to profits for taxable
years beginning before January 1, 1977.

The Senate recedes.

Amendment No. 88: The Senate amend-
ment provides that recelpts by a corporation
from a DISC which is a member of the same
controlled group will not be treated as quali-
fied export receipts.

The House recedes.

Amendments 80 and 90: The House bill
provided that the term “‘controlled group” is
to have the meaning given the term in sec-
tion 1563(a) except that a 50 percent rather
than an B0 percent test of ownership is to
apply. The Senate bill broadened the defini-
tion by providing that section 1563(b) shall
not apply. This has the effect rémoving lim-
itations which would otherwise have ex-
cluded exempt organizations, foreign corpo-
rations, insurance companies and fran-
chised corporations.

The House recedes.

Amendments No. 91 and 92: The

House bill provided that export promotion
expenses for purposes of applying the inter-
company pricing rules include one-half of
the cost of shipping export property aboard
ships documented under the laws of the
United States in those cases where law or
regulations do not require that the property
be so shipped.
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The Senate amendments extend this rule
to apply also to the cost of shipping export
property aboard airplanes owned and oper-
ated by United States persons.

The House recedes.

Amendments No. 94, 95, and 96: Under the
bill as passed by the House, it was provided
that a DISC's export-related profits would
not be subject to current taxation only to
the extent the profits were attributable to
exports of the controlled group of corpora-
tions of which the DISC was a member in
excess of 75 percent of the average exports
of that group for the years 1968, 1969, and
1970.

The Senate amendments deleted these pro-
visions of the House bill and instead pro-
vided that 50 percent of a DISC's export-
related profits would be subject to current
taxation.

The House recedes.

In the situatlion where minerals of a tax-
payer are sold by a related DISC on a com-
mission basis, the conferees belleve that to
effectuate the purpose of the DISC provi-
sions of the bill, the taxpayer should not be
placed in any different position than if it
had directly made the sale for purposes of
determining its “taxable income from the
property"” for percentage depletion purposes,
In other words it is intended that in this
case the Treasury Department under Its
broad regulatory authority in this area will
provide that the taxpayer is not required to
deduct the amount of the commissions pald
to the DISC to the extent they exceed the
selling expenses of the DISC. Actual or
deemed distributions from a DISC, however,
are not to be considered “taxzable income from
the property.”

Amendments No. 97, 88, 101, 102, 103 and
104: Under the bill as passed by the House,
a DISC's tax-deferred Income could be loaned
to a United States manufacturer producing
for export without causing the income to be-
come taxable If certain requirements were
satlsfied. A qualifying loan is referred to as a
producer’'s loan.

The Senate amendments provide generally
for the termination of tax-deferral on DISC
profits which are the subject of a producer’s
loan i{f the profits are considered to be in-
vested In forelgn plant or equipment. The
amount considered invested in this manner
generally is the net increase in forelgn assets
of members of the same controlled group as
the DISC, but not more than the smaller of
the actual amount transferred abroad by the
domestic members or the outstanding
amount of producer’s loans to these mem-
bers. The net increase in foreign assets would
be the gross amount of assets (described in
section 1231(b) of the Internal Revenue
Code of 1954) located outside the United
States acquired by members of the group
in taxable years beginning after December
31, 1971, reduced by specified smounts of
foreign funds attributable to periods after
that date.

The House recedes with an amendment.
The conference agreement follows the Sen-
ate amendments and In addition specifies
two additional amounts which may be used
to offset a controlled group’'s gross increases
in foreign assets for purposes of determin-
ing the group's net increase in foreign as-
sets. The first amount is the excess of the
amount of stock or debt obligations issued
by domestic members of the group on or
ufter January 1, 1968, to unaffiliated foreign
persons and outstanding on December 31,
1971, over the mnet amount of funds trans-
ferred by domestic members of the group
to foreign members of the group (or foreign
branches of domestic members) during the
period the stock or debt was outstanding
This excess amount may be taken into ac-
count, however, only to the extent the tax-
payer establishes that the foreign borrow-
ing (i.e. the issuance of the stock or debt
obligations) constitutes a long-term foreign
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borrowing for purposes of the forelgn direct
investment program administered by the
Office of Foreign Direct Investment of the
Department of Commerce. It is intended that
a taxpayer ordinarily should establish that
a foreign borrowing constitutes a qualifled
long-term foreign borrowing for this pur-
posa by demonstrating that appropriate re-
ports were filed with the Office of Foreign
Direct Investment with respect to the for-
eign borrowing.

The second amount which under the con-
ference agreement may be taken into account
in determining a group's net increase in for-
elgn assets is the amount of liquid assets held
by foreign members of the group (and for-
eign branches of domestic members) on
October 31, 1971, in excess of the reasonable
working capital needs of such foreign mem-
bers and foreign branches on that date. For
this purpose, “liquid assets” includes only
money, bank deposits (other than time de-
posits) and indebtedness which when ac-
quired had a maturity of 2 years or less.

Amendment No. 111: The Senate amend-
ment provides that a forelgn corporation
which fails to qualify as an export trade cor-
poration because It fails to meet the 75 per-
cent export receipts requirement may, if it
has a substantial export business, transfer its
assets to a DISC without any gain or loss, or
immediate tax consequences, resulting to any
of the parties involved.

The House recedes with an amendment,

Under the conference agreement it is pro-
vided that a foreign corporation which quali-
fied as an export trade corporation for any
three taxable years beginning before No-
vember 1, 1971, will be treated as an ex-
port trade corporation for purposes of the
provision which allows a foreign corporation
to transfer its assets to a DISC without tax
consequences.

Amendment No. 113: The House bill re-
pealed the export trade corporation pro-
visions for taxable years beginning after
December 31, 1975. The Senate amendment
did not repeal these provisions but provided
that a corporation which was not an export
trade corporation for a taxable year begin-
ning before November 1, 1971, would not be
eligible for treatment as an export trade
corporation for taxable years beginning on
or after that date,

The House recedes with an amendment.

The conference agreement retalns the pro-
visions of the Senate amendment but also
provides that a corporation which falls to
qualify as an export trade corporation for
any period of 3 consecutive years beginning
after October 31, 1971, may not again be
eligible for treatment as an export trade
corporation.

Amendment No. 117: The Senate amend-
ment provides that the President will fur-
nish a report to Congress before December
31, 1975, on the effect tax structures and
practices of the United States and foreign
nations have on the establishment of man-
ufacturing facilitles in those countries and
on the competitiveness of U.8. exports.

The Senate recedes. The conferees intend,
however, that the President should furnish
a comprehensive report of the type described
in the Senate amendment to the Congress by
February 1, 1973, and every three years there-
after.

PROTECTION OF BALANCE OF PAYMENTS

Amendment No. 121: This Senate amend-
ment added & new title to the bill which
conferred authority on the President to im-
pose quotas and Import surcharges on arti-
cles imported into the United States during
a balance of payments emergency period (as
defined in the amendment). The Senate
amendment also directed the Secretary of
the Treasury to exempt from the import sur-
charge plston-type internal combustion en-
gines to be installed In snowmoblles.

This amendment was not considered on its
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merits because of questions ralsed as to its
germaneness under the House rules.

The Senate recedes.

The conferees noted that the imposition of
the surcharge con internal combustion en-
glnes to be installed in snowmobiles serves
to emphasize the way in which the U.S.-
Canadian Auto Products Agreement is, in
practice, achieving unreciprocal results.
Purther, the conferees noted that an agree-
ment providing ostensibly for free trade in
eutomotive produets ordinarily would not
be expected to cover the tariff treatment of
an article such as snowmobiles. In view of
the fact, however, that the U.S.-Canadian
Auto Products Agreement as implemented
by the Automotive Products Trade Act pro-
vides for the duty-free treatment of snow-
mobiles from Canada, the conferees urge
that the Secretary of the Treasury give full
consideration to the competitive position of
domestic manufacturers of snowmobliles by
providing an exemption from the additional
duty proclaimed by the President on August
15 for engines imported for installation in
snowmobiles,

JOB DEVELOPMENT RELATED TO WORK
INCENTIVE PROGRAM

Amendment No. 122: This amendment
added a new title to the bill which provides
an income tax credit for certain expenses in-
curred in the work incentive program. The
amendment also contalned a serles of
amendments to title IV of the Soclal Se-
curity Act designed to improve the work
incentive program provided by present law.
This portion of the amendment was not con-
sidered on Its merits because of guestions
raised as to its germaneness under the House
rules.

Under the portion of the Senate amend-
ment which provides the tax credit, an em-
ployer who employs an individual whom
the Secretary of Labor certifies as having
been placed in employment under a work
incentive (WIN) program established under
section 432(b) (1) of the BSoclal Security
Act will be allowed an income tax credit
equal to 20 percent of the wages paid to the
employee during the first 12 months of his
employment (whether or not such months
are consecutive). The amount of credit
which can be used in any taxable year is
subject to limits similar to those applica-
ble to the investment credit, and provision
is made for carryback and carryover of un-
used credits similar to the carryback and
carryover provisions of the Investment
credit.

Under the Senate amendment, an em-
ployer must retain a WIN program employee
for at least 1 year after the completion of 12
months of employment, unless the employee
leaves his employment voluntarily or be-
comes disabled. In the event of any other
termination of employment of such an em-
ployee within the prescribed period, no credit
is allowed for wages pald to that employee
and any credit which has been allowed In a
prior year for wages pald to that employee is
recaptured.

The Senate amendment requires that, in
order to be eligible for the credit, the wages
paid to a WIN program employee must be
incurred in a trade or business in the United
States. No credit is allowable for wages pald
to an employee who is related to the tax-
payer,

The House recedes with amendments. Un-
der the conference agreement, an employer
is not to lose the credit for wages pald to a
WIN program employeé whose employment
is terminated, if it determined under the
State unemployment compensation law that
the termination was due to the employee's
misconduct. The credit is to be allowed with
respect to any WIN program employee only
if the Secretary of Labor certifies that his
employment did not displace another in-
dividual from employment. The conference
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agreement makes it clear that the credit
is to be allowed only for wages paid in cash.
In addition, the conference agreement re-
quires that the wages pald to a WIN pro-
gram employee must be equal to wages paid
non-WIN program employees of the em-
ployer performing comparable service.

EMERGENCY UNEMPLOYMENT COMPENSATION

Amendment No. 123: The Senate amend-
ment added a new title to the bill which
provided for the payment, under Federal-
State agreements, of emergency unemploy-
ment compensation for up to 26 weeks to
unemployed individuals who have exhausted
their entitlement to both regular unemploy-
ment compensation and unemployment com-
pensation payable pursuant to the Federal-
State Extended Unemployment Compensa-
tion Act of 1970. In order for a State to be
eligible to enter into such an agreement, the
State law of such State must provide for the
payment of extended compensation in ac-
cordance with the Federal-State Extended
Unemployment Compensation Act of 1870.
Emergency benefits would be payable only
during periods of high unemployment, as
determined under a formula prescribed in
the amendment. The cost of providing emer-
gency compensation would be financed en-
tirely from Federal funds until June 30, 1973,
and thereafter the financing would be 80
percent Federal and 20 percent State.

This amendment was not considered on its
merits because of questlons ralsed as to its
germaneness under the House rules.

The Senate recedes.

TAX INCENTIVES FOR CONTRIBUTIONS TO CAN-

DIDATES FOR PUBLIC OFFICE; FINANCING OF

PRESIDENTIAL ELECTION CAMPAIGNS

Amendment No. 124: This amendment
adds two new titles to the House bill. The
first of the new titles will allow an individual
a credit against income tax for one-half of
the political contributions made during a

taxable year, with a maximum credit of $25
in the case of a joint return of husband and
wife, and a maximum credit of $12.50 in the
case of the return of a single person (or mar-
rled person filling separately). The politl-
cal contribution can be to a candidate for
election to a Federal, state, or local office, in
a primary, general, or speclal election, or it
can be made to a political committee. In
Ueu of the credit, a taxpayer will be allowed
to deduct from adjusted gross income the
amount of political contributions made dur-
ing the taxable year, except that the deduc-
tion in the case of a joint return cannot ex-
ceed $100, and in the case of the return of
a single person (or a married person filling
separately), the deduction cannot exceed $50.
These provisions for a credit or deduction
apply only to political contributions made
after December 31, 1971.

The second of the new titles added to the
bill by the Senate amendment provides pub-
lic financing as an alternative way of financ-
ing the general election campaigns of Presi-
dential and Vice Presidential candidates.
Under the amendment, the candidates of
each major party would be entitled to public
financing in an amount equal to 15¢ multi-
plied by the number of residents in the
United States who are age 18 years old or
older as of the first day of June of the year
preceding the presidential electlon. A major
party is a party which in the preceding pres-
idential election recelved 25 percent or more
of the total number of popular votes received
by all candidates for President in that elec-
tion. A minor party (one that received more
than 6 percent but less than 25 percent of
the popular vote in the preceding presidential
election) would be eligible to receive that
percentage of the entitlement of a major
party which the minor party vote in the pre-
ceding presidential election is of the average
vote recelved by the two major parties in that
election.
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Under the Senate amendment, & new party
can share in public financing after the elec-
tion if it obtains more than 6 percent of
the popular vote in the election. The new
party would receive that percentage of the
entitlement of a major party which the new
party's vote in the current election is of the
average number of popular votes received in
that election by the major partles. Under
this provision, a minor party can increase its
basic entitlement if its proportion of votes
in the cwrent election exceeds its propor-
tion of votes in the preceding presidential
election.

Public financing is provided, under the
Senate amendment, by a so-called check-off
system, starting with income tax returns
for the calendar year 1971. Under this system,
an individual can designate that $1 of his
tax liability be set aside in a speclal account
in the Presidential Election Campaign Fund
for the candidates of a political party speci-
filed by the taxpayer. Alternatively, the tax-
payer can direct that the §1 will be set aside
in a non-partisan general account in the
fund. In the case of a joint return having a
tax liability of $2 or more, each spouse may
designate that $1 is to be paid into an ac-
count. If no designation is made, nothing
would be set aside in any account by reason
of the filing of the tax return.

If the candldates of a political party elect
public financing, payments to the candldates
can be made only out of the special account
designated for that party. If at the begin-
ning of the campaign period there Is insuffi-
clent money in any account to satisfy the
entitlement of the party, the money in the
non-partisan general account will be allo-
cated to all the special accounts in the ratio
of the balances in those accounts. How-
ever, under the Senate amendment, no
amount could be allocated to a special ac-
count in an amount greater than the small-
est amount needed by a major party to
bring it up to its entitlement.

If a major party elects public financing, it
cannot spend on the general campaign more
than its entitlement (15¢ times the number
of residents of the United States who are 18
years old or older in the preceding year);
and it cannot accept contributions for the
general campalgn if there is sufficient money
in its special account to pay its full entltle-
ment. If there is a deficlency in the account,
contributions can be accepted but only to
the extent of the deficit.

A minor party or a new party can accept
contributions from private sources, but it
must agree that it will not spend more in
the general campaign than the amount of
the entitlement of a major party, and that
it will return campaign contributions to the
extent they exceed the campalgn expenses
not covered by public finaneing.

Public financing provides funds for ex-
penditures related to the campaign period
(and establishes limits on tota] expenditures
for such period) beginning with the date on
which the first major party nominates its
candidate for President and ending on the
date 30 days after the election. The Comp-
troller General will certify the amount pay-
able out of the accounts to the eligible can-
didates (candidates who elect public financ-
ing).

Candidates for President and Vice Presi-
dent (whether or not they have elected pub-
lic financing) are required to furnish the
Comptroller General, from time to time dur-
ing the general campaign, with a statement
of the amount spent—and proposed to be
spent—on the campaign. The Comptroller
General is required to publish in the Federal
Register a summary of these expenses. These
expenditure reports include the amounts
spent by committees authorized or recog-
nized by candidates whether or not eligible
candidates,

The eligible candidates are to file with the
Comptroller General a list of committees
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who are authorized to spend money on their
behalf. It would be unlawful for any in-
dividual, or for any committee which is not
an authorized committee, to spend more
than £1,000 during the general campalgn on
behalf of the candidacy of the eligible can-
didates of a party.

A Presidential Election Campalgn Fund
Advisory Board is created to assist the Comp-
troller General in performing his duties.

Criminal penalties are provided for willful
violations constituting prohibited transac-
tions.

The House recedes with amendments. In
the case of the provisions allowing a credit
or deduction for political contributions, the
Senate provision is adopted with only cleri-~
cal amendments. With respect to the public
financing of Presidential campalgns, the
House accepts the Senate provision with
clerical and technical amendments and with
the following changes:

(1) The Senate amendment would have
applied to the 1972 presidential campaign.
Under the conference agreement, the provi-
sion will take effect on January 1, 1973, so
the first election to which it will apply will
be the 1976 presidential election.

(2) Under the BSenate amendment the
check-off system commences with income tax
returns filed for the calendar year 1971. Un-
der the conference agreement, the check-off
system will apply only to tax returns filed
for the calendar year 1972 and subsequent
taxable years,

(3) The Senate amendment provided an
automatic appropriation to the Presidential
Election Campaign Fund of the amounts
checked off by taxpayers. Under the confer-
ence agreement, the payments into the fund
will be made only as provided by appropria-
tion Acts, In amounts not in excess of the
amounts checked off in tax returns,

(4) In lleu of the Senate provision for
transfer of moneys in the fund from the
non-partisan general account to the sepa-
rate accounts, the conference agreement pro=-
vides for the transfer, on the 60th day before
the election, of not more than 80 percent of
the moneys in the general account, based
upon the entitlement at that time of the
major parties and the minor parties. No
amount, however, can be transferred to a
special account which would bring the
moneys in that account above the entitle-
ment of the candidates to which such ac-
count relates. If the moneys in any separate
account are insufficlent at the end of the
expenditure report period (30 days after the
election) to satisfy any unpaid entitlement
of the eligible candidates to which the ac-
count relates, the balance in the general ac-
count will be transferred to the separate
accounts in accordance with the popular
votes received by the parties In the current
election.

(6) The conference agreement eliminates
the provision in the Senate amendment that
made it a criminal penalty for an “indi-
vidual” to spend more than 1,000 on be-
half of eligible candidates in the presiden-
tial election unless he was authorized by
the candidate to make such expenditures. In
addition, it was made clear that the prohibi-
tion against expenditures in excess of $1,000
by organizations which are not authorized
committees does not apply to broadcasting
organizations or newspapers (or other peri-
odicals) in reporting the news or editorial
cpinions, or to tax-exempt organizations re-
porting to their members the views of the
organization with respect to Presidential
candidates.

{6) The conference agreement also adds a
provision to allow the Comptroller General
or other interested parties to bring court
actions In order to implement or construe
the new provisions. For this purpose the
Comptroller General is authorized to employ
his own legal counsel. Because the provisions
of this title will have a direct and immediate
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effect on the actions of individuals, organiza-
tlons, and political parties with respect to
the financing of campalgns for the offices of
President and Vice President of the United
States, these individuals, organizations, and
political parties must know whether major
and minor parties may expect to receive fi-
nancing under the provisions of this title or
whether political parties and others should
continue to solicit, and individuals, organiza-
tions, and others should continue to make,
contributions to provide such financing. Ac-
cordingly, the conference agreement makes
provision for expeditious disposition of legal
proceedings brought with respect to these
provisions. The agreement provides for ac-
tions involving these provisions to be brought
before a three-judge district court, to be ex-
peditiously tried, and for appeals from decl-
sions of that court to go directly to the Su-
preme Court.

FEDERAL IMPOUNDMENT INFORMATION

Amendment No. 125: This Senate amend-
ment added a new title to the bill which re-
quired the President to transmit reports to
the Congress and the Comptroller General
containing certain Information whenever any
appropriated funds are impounded.

This amendment was not considered on its
merits because of questions ralsed as to its
germaneness under the House rules.

The Senate recedes.

PROMOTION OF RECIPROCAL TRADE AND
PROTECTION OF AMERICAN JOBS

Amendment No. 126: This Senate amend-
ment added a new title to the bill which au~
thorized the President under certain condi-
tions to Impose quotas and other import
restrictions on articles imported into the
United States.

This amendment was not considered on its
merits because of questions raised as to its
germaneness under the House rules,

The Senate recedes.

RusseLL B. LonNg,
CLINTON P. ANDERSON,
HERMAN E, TALMADGE,
CarL T. CURTIS,
JAacK MILLER,
Managers on the Part of the Senate.
W. D, Mi1LLs,
AL ULLMAN,
James A. BURKE,
MarTHA W. GRIFFITHS,
JorN W. BYRNES,
JacksoN E. BETTS,
HeRMAN T. SCHNEEBELL,
Managers of the Part of the House.

ORDER FOR THE RECOGNITION OF
SENATOR PEARSON ON TUESDAY
NEXT

Mr. BYRD of West Virginia. Mr. Pres-
ident, I ask unanimous consent, as in
legislative session, that on next Tues-
day, following the recognition of the
two leaders under the standing order,
the distinguished Senator from Kansas
(Mr. PEarsoN) be recognized for not to
exceed 15 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

NOMINATION OF LEWIS F. POWELL,
JR., TO BE ASSOCIATE JUSTICE OF
THE SUPREME COURT

Mr. HRUSKA. Mr. President, once
again, the Nation, through its President,
turns to the Old Dominion, the Com-
monwealth of Virginia, for a member of
the Supreme Court.

One of the earliest occasions, perhaps
the first occasion of such an appointment
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was that of John Marshall, a native of
what was then Prince William County,
Va.

The appointment of John Marshall
occurred in 1801, by the hand of Pres-
ident John Adams. Marshall served for
34 years as Chief Justice, the longest
holder of that office. He died in 1835, and
it is written of him that on his demise,
when the Liberty Bell tolled its mourn-
ful tones when news of his death was
spread, it cracked and has never rung
since.

John Marshall was 46 years of age at
the time of his appointment; and it
might be noted here that that is about
the same age as another nominee pres-
ently under consideration by the Sen-
ate. Mr, William Rehnquist is about that
same age, 47 to be exact, and a little later
I shall comment on Mr. Rehnquist’s nom-
ination and the debate on that nomina-
tion which is going on right now; it
started last night. Because really, in all
candor and all fairness, it must be sald
that to engage in 2 days of debate, or
almost 2 full days, on a nominee who has
not a single declared opponent, would
seem to have a meaning attached to in-
dicate that something other than just
the nomination and confirmation of the
nomination of Mr. Powell is involved.
But I shall return to that point in a
moment.

Chief Justice Marshall’s place in his-
tory has long been assured in the minds
of students of the Constitution and of our
Government. Oliver Wendell Holmes said
of him:

There fell to Marshall perhaps the greatest
place that was ever filled by a judge.

Felix' Prankfurter wrote of this dis-
tinguished jurist in his very impressive
biography, “John Marshall and the Judi-
cial Function.” In part, in that work
Frankfurter said of the fourth Chief
Justice:

When Marshall came to the Supreme Court
the Constitution was essentially a virgin
document. By a few oplnions—a mere hand-
ful—he gave institutional direction to the
inert ideas of a paper scheme of government.
Such an achievement demanded an undim-
med vision of the union of States as a
Nation and the determination of an un-
compromising devotion to such insight.
Equally undispensable was the power to
formulate views expressing this outlook with
the persuasiveness of compelling simplicity.

The Chief Justice’s most fundamental
opinion was rendered in the case of
Marbury against Madison, which was
written only 2 years after he came to the
Supreme Court. Here was established,
once and for all, so far as American his-
tory was concerned, the right of the Fed-
eral courts to pass on the validity of
congressional legislation; the right of
judicial review.

The power of additional review was
the foundation on which all the re-
mainder of the Marshall court’s con-
stitutional doctrine rested. But once this
power was established, it remained to
assert the principle that the Federal
Government could exercise not only
those functions specifically authorized
by the Constitution but those impliedly
suggested by the language of that docu-
ment as well. It has seldom since been
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forgotten by the Court that, as Marshall
put it, “It is a Constitution we are ex-
pounding.” That quotation comes from
another of his famed opinions, McCul-
loch against Maryland, which was de-
cided in 1819.

Had the Court chosen a narrow and
literal reading rather than the broad
construction expressed in the McCul-
loch case, it is doubtful that the Nation
would have survived Marshall’'s tenure
of office.

One of his biographers, Donald G.
Morgan, said of Marshall:

To a great degree, the measure of Mar-
shall’s influence . . . was in his gqualities of
character and personal leadership.

The eminence acquired by the Supreme
Court during that period and the strength
imparted through the Constitution was less
the work of Marshall the convinced Feder-
alist, than of Marshall the man. Here was a
statesman, not a zealot; an empiricist, not a
dogmatist; a leader, not a tyrant.

We know the importance in the his-
tory of the early years of our country
of the role of John Marshall, but it is no
less important that the great work then
done and then established be carried on
in our time and in the years ahead.

One hundred and seventy years after
the selection of Marshall, once again, the
Nation turns through its President to a
distinguished native citizen of Virginia
for appointment to the Supreme Court.
Lewis Powell has more in common with
John Marshall than that of place of
birth. Both engaged actively in the mili-
tary history of their country—Mr. Mar-
shall in the Revolutionary War, in which
his contribution was not only long but
also very distinguished—and Mr. Powell
in a sustained period of service in the
military which was constructive and
significant.

Both Marshall and the present nomi-
nee have a record of practice of the law,
a distinguished record which covers many
situations; legal careers that have been
constructive and successful. Both have a
record of public service which gained for
each of them international recognition
and acclaim. Mr. Marshall's negotiations
in Paris, for example, on the treaty, based
upon the so-called XYZ papers, gained
him the thanks of a very grateful Con-
gress, because it set at rest a very pro-
vocative and a very unfortunate situa-
tion. He served also as Secretary of State
and briefly in the House of Representa-
tives.

In the history and in the biography of
Mr. Powell we find similar international
acclaim in the field of jurisprudence and
in the field of law. Mr. President, he is
one of 3 Americans who have been hon-
ored by being designated an Honorary
Bencher of Lincoln's Inn,

My first real contact with the work
and the significance of Mr. Powell came
in 1964 or thereabouts at a time when
he was either president or president-
elect of the American Bar Association.
The project to which he devoted him-
self with a great deal of energy and
a great deal of skill was that of a pub-
lic defender system for the Federal
courts, and of course by extension from
there to the State courts. The system was
predicated upon the idea that every de-
fendant would have a right to counsel
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as set out in amendment VI of our Bill of
Rights.

I was very active in the discussion
and debate on what became the Crim-
inal Justice Act. That act was based
on the idea that a system would be
institutionalized to afford counsel for
those who could not obtain counsel—for
themselves—not only in the courtroom
but also in the preliminary stages that
are so important to anyone accused of
crime, for they have such a great impact
upon those events which follow in the
courtroom. Had it not been for that
foundational work done by Mr. Powell,
which gave to the Nation an insight into
the necessity for such a law, I am satis-
fied the statute could not have been en-
acted.

It is significant that the idea of a pub-
lic defender had been advanced as long
as 25 years before the time that it was
actually enacted, and in one form or an-
other had been introduced in a number
of Congresses during that time. But it was
not until this significant contribution by
Mr. Powell that progress was made pos-
sible.

It is a great pleasure fo support this
nomination, President Nixon has nomi-
nated this distinguished attorney and
leader of the bar to take the place of
the late Justice Black. These are big
shoes he is being asked to fill, but I
have every confidence in his ability to
do it well.

An honor graduate of Washington and
Lee University and its law school, Mr.
Powell ranked first in his law school class.
Since entering the legal profession, he
has been a member of one of Virginia’s
most distinguished law firms, Hunton,
Williams, Gay, -Powell & Gibson, of
Richmond. Mr. Powell has a most im-
pressive list of clients whom he has served
faithfully and to the best of his ability.

Apart from his strictly legal career,
this nominee served from 1952 to 1961 as
chairman of the Richmond Public School
Board. In this position he was intru-
mental in bringing the school system of
Richmond into compliance with the re-
quirements of Brown against Board of
Education without strife or the need to
close the doors of any school. From 1962
to 1969 Mr. Powell was a member of the
Virginia Board of Education.

Within the organized bar in this coun-
try, Mr. Powell has held almost every of-
fice of importance that his colleagues
could award him. Active in the American
Bar Association, he has served as a mem-
ber of the house of delegates and on the
board of governors. He was president of
that organization in 1964-65. He has also
served as president of the American Bar
Foundation and the American College
of Trial Lawyers.

As the President said at the time he
sent this nomination to the Senate:

Everything that Lewis F. Powell has under-
taken, he has accomplished with distinction
and honor, both as a lawyer and as a citizen.

This Senator, and I believe all of my
colleagues, feel that Mr. Powell will un-
dertake service on the Supreme Court
with the same spirit and with the same
result.

Mr. President, this nominee is recog-
nized in this Nation and in nations that
ring the globe as one of the finest law-
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yers we have. The President has selected
well and I know that the Senate will con-
firm this nomination without question,
and without dissenting vote.

It is a most impressive and formidable
team that the Senate is now considering
for the Supreme Court. Mr. Powell is a
distinguished leader of the bar who has
behind him many years of service in a
noted firm in his native State. He will
bring a breadth of view and depth of
experience to the Court which has re-
cently lost two of its most thoughtful
and scholarly members. His conominee,
Mr. William Rehnquist, is an equally
brilliant but younger man who comes to
the Court after service as a law clerk to
Mr. Justice Jackson, after practice in a
small but fine firm in Phoenix, Ariz., and
after experience as the “President’s law-
yer's lawyer” as Assistant Attorney Gen-
eral in the Office of Legal Counsel.

In that capacity Mr. Rehnguist has
made frequent appearances before the
Judiciary Committee of this body where
I have had the opportunity to observe
and consider his ability. He has a fine
attribute of being able to put into words
and into his writings persuasiveness
of compelling simplicity, an attribute
similar to that which the biograph-
ers of John Marshall—including Felix
Frankfurter—mentioned concerning the
career of John Marshall.

These two men, different in age, ex-
perience, and background, will make ex-
cellent additions to the Court and to the
discussion and consideration of the cases
that come before it.

The day of historically important
opinions is not over. There will be other
decisions of great magnitude that will be
necessary. There will be other opinions
perhaps equal to that of Marshall in the
Marbury case that will need to be writ-
ten. Ones which will have vast and pro-
found effect on the growth and well-being
of this Nation and, in turn, of the world.
It is comforting to note that men of such
excellence and quality as Rehnquist and
Powell will be on the Court so that this
important work may be carried on in a
stable, progressive, and constructive
fashion. Both nominees have developed
a maturity of outlook and a respect for
the Constitution which will serve them
and the Nation well.

All of us can look forward to the time,
just a few days hence, when these men
will be confirmed and seated on our
highest Court.

Mr. President, some remarks and some
discussion has been had here this morn-
ing concerning the priority of the nomi-
nations being discussed and voted upon
by the Senate.

I submit that the desires and the ex-
pressed suggestion of the senior Senator
from Illinois have been achieved. It was
his idea that we should have a joint dis-
cussion of the two nominees and, after
the joint discussion was over, that a vote
be taken on one and then on the other.
Except for the intervention of a few
days—we hope, that it will not be too
many days after 4 p.m. on Monday
next—we shall have an opportunity to
vote on Rehnquist.

It is my hope that it will be made clear
that the position taken by the Senator
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from Illinois is being substantially ad-
hered to.

We are, right now, if the truth be
known engaged in a discussion of Mr.
Rehnquist and his nomination. In all
candor, in all frankness, I say this most
kindly. What is supposed to be a dis-
cussion of Powell is in substance the be-
ginning of the debate on Rehnquist.
There was reference by the majority
leader last evening to the Senate rules
which say that the items on the calendar
shall be called up in the order in which
they appear; but as the acting majority
leader, the Senator from West Virginia
(Mr. Byrp) rightfully pointed out, the
name of a third person would have been
entitled to priority if resort was had to
the technicalities of that rule,

No effort was made on this side of
the aisle, and certainly not on the other
side of the aisle, to assert any technical-
ity.

The substance of the present situation
is that we have two very fine nomina-
tions for the Supreme Court before us,
and the idea is to proceed with the work
al hand in an orderly and expeditious
fashion, and that is being done.

Certainly the majority leader, the
Senator from Montana (Mr. MANs-
FIELD) , did consult with Members on this
side of the aisle. I am one of those priv-
ileged to have been consulted on that
point. My views on it were expressed to
him. As I said, I have no great preference,
If it was a decision of the policy com-
mittee of the other party to have one be-
fore the other, that was perfectly all
right; or if it was his decision, that was
perfectly all right.

However, I invite the attention of the
Senate to the fact, that this will prob-
ably be one of the first times in the his-
tory of this body that a nominee for
the Supreme Court, who apparently is
without a single dissenting vote, without
a single enemy, without a single person
in the 100 Members of this body to say
nay, is being given the privilege of hav-
ing the merits of his nomination dis-
cussed in depth and in extensive fash-
ion, Friday, Saturday, and most of Mon-
day next. This is most unusual, especi-
ally so when we have much work to do
before adjournment. And yet, unani-
mous consent could not be secured to
vote on this nomination prior to Mon-
day afternoon.

There must be something more to it
than simply allowing time for the pur-
pose of extolling Mr. Powell’s accom-
plishments, his achievements, and his
distinctions. What could it be?

All of us know what it is. Let us be
frank. Again, I say this in a spirit of
kindliness, this delay is for no purpose
except to gain just a little more time
before the Senate will have to consider
the merits, the distinctions and the
achievements of Mr. Rehnquist.

To that extent, if it will serve any
purpose, if it brings a ray or two of sun-
shine into the lives of those who are
devoting a lot of energy and time in op-
position to the confirmation of that
nomination, then its purpose will be
served, But, in all frankness, we should
recognize the situation for what it is.

I look forward to the debate next week
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when we enter into the formal desig-
nated debate on Mr. Rehnquist. If we
consider that nomination in its historical
perspective, and if we consider it in the
light of similar nominations of similarly
distinguished and talented men, there
should be no trouble with the nomina-
tion at all.

During that debate there will be a lot
of nit-picking, perhaps, and considerable
distortion and, I regret, some actual mis-
representation, not by Members of this
body, but by members of the press, by
members of the public, and by some
representatives of some very powerful
and vocal organizations. But these mis-
representations will not deceive the Sen-
ate, Mr. President. In my judgment, Mr.
Rehnquist is brilliant, he has shown a
depth of knowledge of the law and a
practical application of it which is out-
standing, and he has shown a warm hu-
man understanding of people and of in-
stitutions which augurs well for his serv-
ice on the Court. He has shown in his
writings and his speeches an understand-
ing of the spirit of the law and of the
Constitution of the United States that
is intelligent, that is modern, and that
meets the tests of today.

One area in which he has been criti-
cized is his support of limited wire-
tapping. Mr. President, we must consider
that wiretapping under some circum-
stances is our national policy. It became
our national policy by an overwhelming
vote of this body, and of the other body,
and with the signature of the President
of the United States. It is our national
policy, which is well guarded, and well
safeguarded by proper judicial review.
The wiretapping which Mr. Rehnquist
supports and which is present law cannot
be engaged in indiscriminately, repre-
sentations and statements to the con-
trary notwithstanding. Such charges are
being made in editorials which reflect
badly upon the editorial writers. When
reference is made to indiscriminate wire-
tapping that can occur under the law
today these writers are incorrect.

The most serupulous care is taken fo
see that before any wiretapping can be
legally used, there must be an applica-
tion made to the court, the names and
the circumstances must be set out, with
justification for resorting to wiretapping
as being virtually the last resort and a
necessary resort in the premises, and
limited only to designated situations by
way of crime.

When all of these things have been
satisfied and complied with, then the
wiretapping may go forward, and the
fruit of that wiretapping may be used in
court. All of these safeguards and all of
the things which have been set out in
the law are in compliance with the Su-
preme Court’s decision in the case of
Berger against New York, and that is a
lengthy opinion. The Supreme Court did
not say that wiretapping was uncon-
stitutional. It simply said that if it is
engaged in, certain things must be done.

The bill that was fashioned principally
under the authorship of the Senator
from Arkansas (Mr. McCLELLAN) was
based on a checklist of the items con-
tained in Berger against New York. And
I still recall with pleasure the many con-
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ferences we had when we undertook the
devoted task of seeing that every one of
those safeguards were contained in the
bill, and they are now in the law.

That is the basis for the issue of wire-
tapping that will be discussed here next
week.

There is some idea that Mr. Rehnquist
is in favor of wiretapping outside of sit-
uations covered by that law. Such a con-
tention is incorrect except where it re-
lates to national security.

The record that is contained in these
printed pages before us on the hearings
on William Rehnquist will make it quick-
ly clear that that type of wiretapping
without court approval, which Mr. Rehn-
quist approves and which he says is nec-
essary for this country’s well-being, is
the type of wiretapping in cases involv-
ing only national security.

Is that something novel? Is it some-
thing that is reprehensible? Is it some-
thing for which he should be criticized
and punished?

Mr. President, the answer to all of
those questions is no. The fact is that
that also has been a part of our national
policy for over 30 years. Six Presidents
and I do not know how many attorneys
general have resorted to that practice—
and it is a good and a necessary practice.
There never has been any abuse of it
that would be in any measure a counter-
balancing factor against any precedent
or any potential evils that might flow
from that practice.

After all, the first duty of a nation is
to survive. That is its first duty. And we
should not so surround those who are
in charge of the Nation’s affairs with
technical obstructions which will allow
those who seek our destruction as a na-
tion to succeed.

So, when it comes fo wiretapping,
which is one of the things which will be
brought up, no real question is raised by
those who seek to detract from Rehn-
quist’s record.

Hardly a critical reference is made to
Mr. Rehnquist which does not have in it
a statement that he does not sympathize
with the Bill of Rights, that he is not in
sympathy with the goals of our Consti-
tution, that he has a distinet and total
disregard for the Bill of Rights. Those
words are to be found in the hearings.

Those words, if they were deserved or
true, should be used. They are neither
deserved nor true.

Now, another area in which the attack
will be made is the idea that he is in
favor of no-knock search warrants, the
procedure by which policemen can go
to the door of a suspected felon and
break it down and go in. But that they
can do only under certain circumstances.
Those also are spelled out in the law.

Until that law was passed by Con-
gress last year, there was a dependence
upon that procedure and on practices
that had grown up during recent dec-
ades and over the last 100 years.

Those provisions are now in statutory
form. Are they something new? When
Mr. Rehnquist said he believed that to
be a procedure that was proper and
should be resorted to, is he some kind
of maverick? Is he a person whon ven-
tures into something rashly and in dis-
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regard for the constitutional rights of
American citizens and the Bill of Rights?

The answer to that is a categorical and
unequivocal no.

Here is the proof of it. Congress
has spelled out the national policy on no-
knock search warrants and has passed a
law which has been signed by the Presi-
dent calling for this kind of procedure
under certain limited circumstances.

Not only that, Mr. President, but no
less than 32 States have either in their
statutes or through their court deci-
sions adopted it. They are using this type
of no-knock search warrant under lim-
ited circumstances, well defined, and well
safeguarded where they are authorized.

Does that make Mr. Rehnquist out of
step, or does it make the detractors out
of step?

Again, where we get into the proposi-
tion of the Nation surviving or of the
Government surviving, we arm these of-
ficials with certain powers. There are
people in the United States who say the
32 States are wrong, that Mr. Rehnquist
is wrong, that the House and Senate are
wrong, that the President is wrong, and
that the Federal courts are wrong. What
can we think about critics like that ex-
cept that they want to misrepresent and
distort the truth in disregard of the re-
alities and the merits of the situation.

Those things and other propositions
will be debated next week, and we should
look forward to bringing out in the open
air what is found in the covers of this
green, printed version of the hearings on
the nominations of Mr. Powell and Mr.
Rehnquist.

When that is done, I have confidence
that we will proceed well and in an en-
lichtened fashion to cast our votes on
the nomination of Mr. Rehnquist. His
nomination should be confirmed because
I believe he will have a most distin-
guished, a most productive, and a most
constructive career as a member of that
Court.

Mr. President, I yield the fioor.

Mr. HUMPHREY. Mr. President, today
as the Senate considers the nomination
of Lewis F. Powell, Jr. to the Supreme
Court I wish to announce my support for
his nomination.

Mr. Powell has been called a conserv-
ative. However, I concur with the view
of several Senators who view Lewis
Powell as a man who falls direetly into
the tradition of such men as Holmes,
Harlan, and Frankfurter. And this tra-
dition has been called conservative.

No matter how this tradition is viewed,
it is one that has steadfastly been dedi-
cated to the Bill of Rights and the pro-
vision of equal justice for all Americans.

For this reason I will support the
Powell nomination. I have followed close-
ly Mr. Powell’s appearance before the Ju-
diciary Committee. From his testimony
there and from the testimony of those
who supported his nomination, I believe
that he has exhibited throughout his le-
gal career a commitment to basic human
rights and human dignity which are the
cornerstone of a free society.

Mr. THURMOND. Mr. President, to-
day we are considering the capability and
suitability of Mr. Lewis F. Powell for the
Supreme Court of the United States.
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We have all heard of the educational
achievements of Mr. Powell. He has
broadened his early campus leadership
into that of trustee for Washington and
Lee University. This is an example of the
great emphasis and concern Mr. Powell
places on education for not only our
young people but for all Americans.

It is also hardly necessary to touch
on Mr. Powell’s professional and civil
achievements. Mr. Powell has long been
regarded as one of Virginia’s ablest
lawyers, and his leadership in his field
of law through the American Bar Asso-
ciation has had a profound effect on the
whole profession.

Mr. President, having established Mr.
Powell’s ability and experience we must
also analyze his concern for humanity.
During his chairmanship of the Rich-
mond public schools, he was in a unique
position to help with desegregation. Not
only did Mr. Powell contribute substan-
tially to this task, but he helped to bring
this transition about peacefully. Some
of the lawyers interviewed by the Judi-
ciary Committee were those completely
committed to civil rights. These lawyers
stressed Mr. Powell’s fairness and “true
breadth of outlook.” Members of the
Judiciary Committee also spoke with
labor and civil rights organizations. None
of these groups were opposed to the
nomination of Mr. Powell.

A further insight to the depth of Mr.
Powell’s character was shown in 1964. At
that time, programs of legal assistance
or “legal aid” for the poor were first be-
ing discussed and developed. In spite
of much opposition from within the
American Bar Association, Mr. Powell
used his own judgment on the subject.
From his studies he reached the con-
clusion that Federal financing was nec-
essary for such service to the poor to be
adequate. He was able to convince the
pbar of the necessity for their becoming
deeply involved if such a program was to
be really responsive. Thus, he had a great
deal to do with the legal aid needy peo-
ple all over the United States today re-
ceive.

There is no question of his patriotic
feeling for his country as shown by his
service in World War II. Further, there
is no question as to his reputation. He
is calm, self-possessed, even tempered,
and well endowed with an equitable na-
ture. The American Bar Association’s
report describes the response from mem-
bers of Mr. Powell’s profession as one of
“unrestricted enthusiasm.” Mr. Powell
has a sound objective viewpoint and has
shown his ability to be able to weigh all
facts with an unbiased “judicial eye” in
reaching any conclusion.

Mr. President, in summary I would
like to use the description of the Stand-
ing Committee of the Federal Judiciary
of the American Bar Association. Their
report states:

That Mr. Powell meets, in an exceptional
degree, high standards of professional com-
petence, judicial temperament and integrity
and that he 1s one of the best qualified law-
yers available for appointment to the Su-
preme Court.

Mr. MONDALE. Mr. President, the
nominations of William H. Rehnquist
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and Lewis F. Powell, Jr., to the Supreme
Court of the United States have now
been favorably reported by the Senate
Judiciary Committee, A strong dissent
on the Rehnquist nomination was filed
by Senators BayH, HarT, KENNEDY, and
TUNNEY.

After a careful examination of the en-
tire record, I have concluded that I can
vote to confirm the nomination of Mr.
Powell—but that I must vote against the
nomination of Mr. Rehnquist.

In the press and the general public,
past confirmation debates have been
viewed as a clash between a Republican
administration and a Democratic Sen-
ate. But it is simply incorrect to view the
last two confirmation fights as a partisan
controversy. Republicans and Democrats
alike joined together to defeat the two
individuals because of profound ques-
tions about their fitness to serve on the
Supreme Court.

Those of us who opposed the Hayns-
worth and Carswell nominations viewed
our constitutional duty to “advise and
consent’” as a serious responsibility—one
that could not be shrugged off in def-
erence to a President’s power to nomi-
nate Supreme Court justices.

Throughout these earlier debates, this
administration and its supporters have
acted on the assumption that Supreme
Court nominations are the prerogative
of the President; that the Senate’s role
in confirming these nominations is lim-
ited to questions of the nominee’s integ-
rity, character, and competence; and
that to the extent the Senate goes be-
yond these criteria, it is interfering with
a constitutional grant of authority to the
President.

I believe this view is wrong on several
counts.

To begin with, there is ample historical
evidence that the framers of our Con-
stitution did not intend the Senate to be
a mere rubber stamp in giving advice
and consent for Supreme Court nomina-
tions. In fact, the debates in the Con-
stitutional Convention show that initially
Supreme Court justices were to be ap-
pointed by the Senate without any par-
ticipation at all by the President. As
Senator Javirs and others have pointed
out, the provision ultimately adopted—
combining presidential nomination with
Senate advice and consent—was a com-
promise from the earlier position. But
the framers certainly expected that the
Senate would perform a complete and
careful review of every Supreme Court
nomination.

Beyond this historical precedent, it is
obvious that the stakes involved in con-
firming Supreme Court nominees de-
mand this same type of review. A Su-
preme Court Justice does not serve at the
will of the President nor does he hold
office to carry out the policies of the Pres-
ident. He is a lifetime appointee to an
independent branch of government—
which is often asked to review the legal-
ity of both congressional and executive
actions.

As Senators BayH, HArRT, KENNEDY, and
TouNNEY stated in their individual views
to the Judiciary Committee report on
these nominations:

It is no longer necessary to belabor the
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Senate's coequal role in appointments to the
Supreme Court. The President has eaid that,
with the possible exception of promoting
world peace, few of his acts are likely to have
as lasting an impact upon the American peo-
ple as his choice of nominees. The same can
be sald of their confirmation by the Senate.
This thought merits reflection as we pause in
the rush of legislation to perform that task

again.

From the 1968 presidential campaign
to the present time, President Nixon has
repeatedly emphasized his desire to
change the Supreme Court’s philosophi-
cal orientation and to mold the Court in
a fashion acceptable to him.

I do not claim that this President—or
any other President—is acting improp-
erly by using his power to nominate Su-
preme Court Justices in this manner.
That is his prerogative; and there is
nothing in the Constitution which pre-
vents him from doing so.

But it must be recognized that when
the President himself has made a nomi-
nee's philosophy the prime issue for con-
sideration, the Senate has a duty to
carefully examine the philosophy of each
of his nominees.

Prof. Charles L. Black of the Yale Uni-
versity Law School, one of our most dis-
tinguished constitutional scholars, best
expressed the challenge facing the Senate
in these situations.

He wrote:

If a President should desire and if chance
should give him the opportunity to change
entirely the character of the Supreme Court,
shaping it after his own political image, noth~
ing would stand in his way except the United
States Senate.

After a careful review of the historical
evidence, Professor Black reached the fol-
lowing conclusion about the proper role
of the Senate in the confirmation of Su-
preme Court nominees:

A Senator voting on a presidential nomi-
nation to the Court, not only may but gen-
erally ought to vote in the negative, if he
firmly believes, on reasonable grounds, that
the nominee's views on the large issues of the
day will make it harmful to the country for
him to sit and vote on the Court, and that, on
the other hand, no Senator is obligated sim-
ply to follow the President’s lead in this re-
gard, or can rightly discharge his own duty by
so doing.

A similar conclusion was reached by
Profs. Paul Brest, Thomas Gray, and
Arnold Paul in a memorandum analyzing
the proper scope of the Senate’s inquiry
into the political and constitutional
philosophy of Supreme Court nominees.
These scholars concluded:

First, it is the Senate’s affirmative respon-
sibility to examine a nominee's political and
constitutional philosophy, and to confirm his
nomination only if he has demonstrated a
clear commitment to the fundamental values
of our Constitution—the rule of law, the 1ib-
erty of the individual, and the equality of
all persons.

Second, the Senate should consider a nomi-
nee, not in isolation but in the context of the
President’s other nominations, past and
promised; and that the Senate performs a
proper constitutional role in preventing the
Chief Executive from distorting the Court in
his own image.

The dissenting members of the Judi-

ciary Committee accepted this view of the
Senate’s confirmation role. They stated:
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Under any theory of the Senate’s task, our
role inescapably includes weighing the nomi-
nee's attitude toward the fundamental values
of our constitutional system: limits on gov-
ernment power, individual liberty, human
equality. A man takes what he is, and be-
lieves, to the bench. Ultimately, it may be less
important to debate the meaning of judicial
philosophy than simply to acknowledge the
inherent strand of discretion in judicial deci-
sion—especially Constitutional interpreta-
tion. The best intentions of restraint cannot
erase the elements of value and judgment in-
volved when the Court applies the majestic
generalities of the Fourteenth Amendment
and the Bill of Rights.

And Senator George Norris of Ne-
braska, during the debate over the Su-
preme Court nomination of Judge John
J. Parker, eloquently argued that the
Senate must not be oblivious to a nom-
inee’s philosophy and beliefs:

When we are passing on a judge, we not
only ought to know whether he is a good
lawyer, not only whether he is honest—and
I admit that this nominee possesses both of
the qualifications—but we ought to know
how he approaches the great questions of
human liberty.

The President may have a very clear
idea of the type of Court he wants in
the future—but individual Senators may
not share his particular vision.

Those who disagree with the President
have the right and the obligation to
probe the philosophy of his nominees—
and to make an individual and independ-
ent evaluation of the nominee’s views
on important legal issues. This is really
what the separation of powers is all
about.

What we have here is one branch of
Government submitting nominations to
another branch of Government designed
to alter the course of a third branch of
Government. If the Senate simply limits
itself to an inquiry into a nominee’s
competence and integrity—without con-
sidering the nominee’s philosophy—the
Executive alone will determine the future
of the Court while the Senate sits pas-
sively on the sidelines.

Whether the Senate will meet its con-
stitutional responsibilities is the issue
posed by the nominations of Lewis F.
Powell, Jr. and Willlam H. Rehngquist.

From the record of the Senate Judi-
ciary Committee hearings and other
sources, each of these men appears quali-
fied to serve as Supreme Court Justices
on the basis of legal competence and
personal integrity. But since the Presi-
dent has emphasized the philosophy of
each of these nominees in making his
selections, the Senate must carefully
evaluate their past and present views on
important legal issues.

It was because of such an evaluation
that I decided to vote for Mr. Powell's
confirmation and to oppose the nomina-
tion of Mr. Rehnquist.

It may be argued that this is an in-
consistent position; that since both men
are considered conservatives, an in-
dividual Senator cannot vote for one and
vote against the other.

But in evaluating a nominee's phi-
losophy, labels are not very helpful.
There must be a careful examination of
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the nominee’s entire public record,
including his expressions and views on
major issues.

Such an examination convinces me
that William Rehnquist should not be
confirmed.

In their individual views, Senators
BayH, Hart, KENNEDY, and TuNNEY aptly
summarized the case against Mr. Rehn-
quist:

Willlam Rehnguist’s record presents no
threshold problem of integrity or excellence.
But it does raise serlous doubts about his
sensitivity and commitment [to the protec-
tion of individual liberties and equal rights].
His numerous public positions on issues in-
volving the Bill of Rights display a consistent
discounting of those rights—an inadequate
appreciation of the underlying interests at
stake and of the danger of their erosion.

What I find most disturbing about Mr.
Rehnquist's record is his attitude toward
the use of the law for the protection of
minority rights. The nominee’s record
demonstrates a persistent insensitivity
and indifference to human rights. During
a period when this country has tried to
ensure equality under the law, Mr. Rehn.
quist often went out of his way to oppose
legal efforts to end various types of racial
discrimination.

A memorandum filed by the dissenting
members of the Judiciary Committee
documents the nominee’s record on im-
portant civil rights issues. There are two
incidents which I believe most clearly
indicate Mr. Rehnquist’s firm belief that
the law should not be used to eliminate
racial injustice in America.

In June, 1964, the nominee vigorously
opposed a proposed Phoenix ordinance
barring diserimination in places of public
accommodation. After the ordinance was
passed unanimously by the city couneil,
Mr. Rehnaquist wrote a letter to the Ari-
zona Republic in which he concluded that
it was: “Impossible to justify the sacri-
fice of our historic individual freedom
for a purpose such as this.”

To Mr. Rehnquist, property rights were
clearly more important than human
rights. Fortunately, neither the Phoenix
City Council nor the Congress shared
his views.

In 1966, while representing Arizona at
the National Conference of Commission-
ers on Uniform State Laws, Mr. Rehn-
quist made an unsuccessful effort to
delete two key provisions of a proposed
model State Anti-Discrimination Act.

According to the records of this Con-
ference, the first of these provisions was
‘“‘designed to permit the adoption by an
employer of voluntary plans to reduce or
eliminate” racial, religious, or sex im-
balance in its workforce. Despite the
fact that no compulsory hiring to achieve
racial balance was involved, Mr. Rehn-
quist moved to delete this provision. His
motion was defeated.

The second provision opposed by Mr.
Rehnquist was designed to prohibit
“blockbusting” tactics—used by un-
scrupulous realtors to play on racial fears
for their own profit. In moving to delete
this provision, Mr. Rehnquist observed:

It seems to me we have a constitutional
question and a serlous policy question, and
in view of the combination of these two fac-
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tors, plus the fact that it doesn't strike me
this is a vital part of your bill at all, I think
this would be a good thing to leave out.

Mr. Robert Braucher, now a justice of
the Supreme Judicial Court of Massa~-
chusetts, opposed the Rehnquist motion
and defended the outlawing of blockbust-
ing:

The practices that are dealt with in this
provision are practices that have no merit
whatever, They are viclous, evil, nasty, and
bad. These are people who go around—and
this is not a hypothetical situation; this is
something that has happened in every big
city in the United States—and run up a
scare campaign to try to depress the value of
real estate. They will, if possible, buy one
house, and then they will throw garbage out
on the street; they will put up “For Sale”
signs; they go around to the neighbors and
say: “Wouldn't you like to sell before the
bottom drops out of your market?”

And the notion that type of conduct should
be entitled to some kind of protection under
the bans of free speech is a thing which
doesn’t appeal to me a tiny bit.

Again, the Rehnquist effort to dilute
this model act was defeated.

These episodes, and others cited in the
memorandum submitted by Senators
BayH, Hart, KENNEDY, and TUNNEY, raise
serious doubts about Mr. Rehnquist’s
commitment to ending discrimination in
America through legal means. Mr. Rehn-
quist seems to believe that the law must
be neutral in these matters—even though
such neutrality will inevitably result in
the perpetuation of racial discrimination.

Some will argue that Mr. Rehnquist's
views on these civil rights issues is a
logical result of his belief as a “conserva-
tive"” in the limited power of Government.
If this were true—if Mr. Rehnquist con-
sistently came down on the side of limit-
ing Government’s power over the actions
of private citizens—then I would tend to
view the Rehnquist civil rights record in
a different light.

But this is not the case. Throughout
his career—and while serving as an As-
sistant Attorney General—Mr. Rehn-
quist has consistently advocated strong
Government action to the detriment of
individual rights on issues involving sur-
veillance of private citizens, wiretapping,
criminal procedural safeguards, and dis-
sent by public employees.

Thus, the nominee has staunchly de-
fended the administration’s position on
wiretapping, arguing that the Attorney
General may wiretap without prior judi-
cial authorization whenever he concludes
that there is a threat to national security
either from foreign agents or from
“domestic subversives.”

The nominee has advocated and de-
fended extensive Government surveil-
lance of individual citizens, arguing that:

Self-restraint on the part of the Executive
Branch will provide an answer to virtually
all of the legitimate complaints against ex-
cesses of information gathering.

And in the past, he has strongly at-
tacked the Supreme Court for decisions
holding that individuals could not be
prevented from practicing law because of
previous political beliefs.

After reviewing his record on a variety
of civil liberties issues, the Ripon Society,
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a progressive Republican organization,
concluded that to confirm nomination
Mr. Rehnquist would be “a dangerous
mistake.” They argued that:

Approval of Willlam Rehnquist's nomina-
tion will for the first time give credence to
what has until recently seemed an alarmist
fear: that we are moving into an era of
repression, The entire scenario of repression
consists of measures that Rehnquist, on the
record, has strongly and explicitly invited.

Thus, when it comes fo interests which
he believes are important—such as wide-
spread surveillance of private citizens—
Mr. Rehnquist takes an expansive view
of government power; but where elimi-
nation of racial diserimination is the in-
terest involved, Mr. Rehnquist suddenly
becomes a “conservative,” arguing that
the power of government must be limited.

William Shannon put it best when he
observed that:

The Rehnquist record is not that of a
true conservative. It is the record of an ag-
gressive ideologue with combative impulses
and strong commitment to a harsh, narrow
doctrine concerning government and indi-
vidual.

Mr. Rehnquist’s strict adherence to a
particular ideology is in sharp contrast
to the record of the other nominee before
the Senate—Lewis F. Powell. Through-
out his career, Mr. Powell has displayed
on open-mindedness on major issues
which is absent in the Rehnquist record.

This does not mean that I agree with
everything Mr. Powell has said or done
during the course of his career. On the
contrary, I disagree with his position on
several basic issues. For example, he has
expressed views on wiretapping similar
to those of Mr. Rehnquist which I find
most disturbing.

But the total record indicates that Mr.
Powell is not an aggressive idealog—
that he is, in short, what William Shan-
non called a true conservative in the
tradition of Justice Harlan.

There is one important aspect of Mr.
Powell’s career which demonstrates this
open-mindedness—and indicates a sen-
sitivity to and concern for the rights of
the poor and the powerless in this coun-

try.

In 1965, OEO wanted to establish a
national legal services program to vastly
expand legal representation for the poor.
Crucial to the creation of this program
was the support of the organized bar—
and particularly the ABA.

Mr. Powell was president of the ABA
at that time. And in that capacity, he
was among those most instrumental in
convineing the ABA of the vital need for
this program—and of the necessity for
strong ABA support.

As a result of his leadership, the pro-
gram was established—and in its brief
existence, it has managed to protect the
rights of millions of Americans previ-
ously unable to obtain legal assistance.

And whenever that program'’s lawyers
have come under attack for providing
effective legal representation to their cli-
ents, Mr. Powell has consistently come to
their defense—arguing that the inde-
pendence and integrity of these lawyers
must be insured if the poor are really to
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receive equal representation under the
law.

There is no question that without the
strong support of Mr. Powell and other
leaders of the organized bar, the ability
of legal services lawyers to provide full
and effective legal representation would
have been severely restricted. Instead,
the program is still & viable one—and
many of this Nation’s poor are, for the
first time, beginning to have faith in the
law and legal institutions.

Because of Mr. Powell’s clear commit-
ment to the principle of affording egual
representation under the law—and be-
cause of the lack of dogma in his views
on important issues—I have concluded
that his nomination to the Court should
be confirmed.

But I cannot find these redeeming
qualities in Mr. Rehnquist’s record. His
is a commitment not to a broadening of
human rights—but to their circumserip-
tion. His is a record not of growth and
enrichment in public service—but of
narrow ideological instincts.

These are not easy distinctions for
any of us to make. As with judgments of
integrity and intellectual competence,
evaluations of a nominee’s philosophy
cannot be infallible. But I am convinced
that the Constitution and the public in-
terest charge us to make the best judg-
ments we can.

It is on that basis that I will vote for
Mr. Powell and oppose Mr. Rehnquist.

ORDER FOR TRANSACTION OF ROU-
TINE MORNING BUSINESS ON
MONDAY

Mr. BYRD of West Virginia. Mr. Pres-
ident, I ask unanimous consent that on
Monday, following the recognition of the
two leaders and prior to the resumption
of the executive session and the re-
sumption of the consideration of the
nomination of Mr, Lewis Powell for the
Office of Associate Justice of the Supreme
Court of the United States, there be a
period of the transaction of routine
morning business for not to exceed 30
minutes with the statements therein
limited to 3 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

LEGISLATIVE SESSION

Mr. BYRD of West Virginia. Mr, Pres-
ident, I ask that the Senate return to
the consideration of legislative business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

QUORUM CALL

Mr. BYRD of West Virginia. Mr. Presi-
dent, I suggest the absence of a quorum.
I assume this will be the final quorum
call of the day.

The PRESIDING OFFICER. The clerk
will call the roll.

The legislative clerk proceeded to call
the roll.

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that the
order for the quorum call be rescinded.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

PROGRAM

Mr. BYRD of West Virginia. Mr. Presi-
dent, the program for Monday is as
follows:

The Senate will convene at 10 a.m. at
the conclusion of a recess. Upon the com-
pletion of the remarks of the distin-
guished majority and minority leaders
under the standing order, there will be a
period for the transaction of routine
morning business for not to exceed 30
minutes, with the statements therein
limited to 3 minutes.

At the conclusion of the routine morn-
ing business, the Senate will return to
executive session, and the debate on the
nomination of Mr. Lewis Powell to be an
Associate Justice of the Supreme Court
of the United States will be resumed.

A rollcall vote on the confirmation of
Mr. Powell will occur at 4 o’clock p.m.
on Monday.

Mr. HRUSKA. Mr. President, will the
Senator yield?

Mr. BYRD of West Virginia. I yield.

Mr. HRUSKA. And then, the further
business of the Senate will concern it-
self with the nomination of Mr. Rehn-
quist at that time, subject to such items of
priority or preference.

Mr. BYRD of West Virginia. That is
the understanding. This would be a mat-
ter for the majority leader.

Mr. HRUSKA. I simply wanted to con-
firm what was discussed yesterday.

Mr. BYRD of West Virginia. Yes.

Mr. HRUSKA. And to review and re-
fresh ourselves.

Mr. BYRD of West Virginia. Yes. In
the meantime, as the distinguished Sen-
ator from Nebraska has pointed out, un-
less there would be conference reports
or equally privileged matters, I know of
no other matter that would be called up
except by unanimous consent. As far as
I know now, there will be no rolicall votes
prior to 4 p.m. on Monday.

RECESS TO 10 AM. MONDAY,
DECEMEBER 6, 1971

Mr. BYRD of West Virginia. Mr. Pres-
ident, if there be no further business to
come before the Senate, I move, in ac-
cordance with the previous order, that
the Senate stand in recess until 10 a.m.
Monday.

The motion was agreed to; and (at 1
o'clock and 21 minutes p.m.) the Sen-
ate took a recess until Monday, Decem-
ber 6, 1971, at 10 a.m.

CONFIRMATIONS

Executive nominations confirmed by

the Senate December 4, 1971:
U.S. DisTrRICT COURTS

J. Blaine Anderson, of Idaho, to be a U.S.
district judge for the district of Idaho.

Clifford Scott Green, of Pennsylvania, to
be a U.S. district judge for the eastern dis-
trict of Pennsylvania.
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